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Record

No. 4010

In the
Supreme Court of Appeals of Virginia
at Richmond

W. H. WALLINGFORD AND HARRY
OLIVER COOPER
v.

KATHERINE KARNES
FROM THE CIRCUIT COURT OF TAZEWELL COUNTY

RULE 5 :12-BRIEFS.
§5. NUMBER OF CoPrns. Twenty-five copies of each brief shall
be file<l with the clerk of the Court, and at least three copies
mailed or delivered to opposing counsel on or before the day
on which the brief is filed.
§6. SrzE AND TYPE. Briefs sha11 be nine inches in length and
six inches in width, so as to conform in dimensions to the
printed record, and shall be printed in type not less in size, as
to height and width, than the type in which the record is
printed. The record number of the case and the names and
addresses of counsel submitting the brief shall be printed on
the front cover.
M. B. WATTS, Clerk.
Court opens at 9 :30 a. m.; Adjourns at 1 :00 p. m.

RULE 6:12--13.R.I.EFS
ftl, Form and Contents of Appellant's Brief. The opening brief of appellant ahall
contain:
(a) A subject index and table of citations with cases alphabetically arranged. The
citation of Virgin ia cases shall be to the official Virginia Reports and, in addition,
may refer to other reports containing such cases.
(b) A brief s tatement of the material proceedings in the lower court, the errors
assigned, and the questions involved in the appeal.
(c) A clear and concise statement of the facts, with references to the pages of
the printed record when there is any poss ibility that the other side may question the
6tatement. When the facts are in dispute the brief s hall so state.
(d) With respect to each assignment of error relied on, the principles of law, the
argument and the authorities shall be stated in one place and not scattered through
the brief.
(e) The s ignature of at least one attorney practicing in this Court, and his address.
§2. Form and Contents of Appellee's Brief. The brief for the appellee shall contain:
(a) A subject index and table of citations with cases alphabetically arranged. Citations of Virginia cases mus t refer to the Virginia Reports and, in addition, may refer
to other reports containing s uch cases.
(b) A statement of the case and of the points involved, if the appellee disagree,
with the statement of appellant.
(c) A statement of the facts which are necessary to correct or amplify the statement in appellant's brief in so far as it is deemed erroneous or inadequate, with appropriate references to the pages of the record.
(d) Argument in support of the position of appellee.
The brief shall be signed by at least one attorney practicing in this Court, giving
his address.
§3. Reply Brief. The reply brief (if any) of the appellant shall contain all the
authorities relied on by him not referred to in his opening brief. In other respects
it shall conform to the requirements for appellee's brief.
§4. Time of Filing. As soon as the estimated cost of printing the record is paid
by the appellant, the clerk shall forthwith proceed to have printed a sufficient number
of copies of the record or the designated parts. Upon receipt of the printed copies
or of the substituted copies allowed in lieu of printed copies under Rule 5:2, the
clerk shall forthwith mark the filing date on each copy and transmit three copies of
the prin ted record to each counsel of record, or notify each counsel of record of the
filing da te of the substituted copies.
(a) The opening brief of the appellant shall be filed in the clerk's office within
twen ty-one days after the date the printed copies of the record, or the substituted
copies allowed under Rule 5 :2, are filed in the clerk's office. The brief of the appellee s hall be filed in the clerk's office not less than twenty-one days, and the reply
brief of the appellant not less than two days, before the firs t day of the session at
which t he case is to be heard.
(b) U nless the appellant's brief is filed at least forty-two days before the beginning of the next session of the Court, the case, in the absence of stipulation of
counsel, wi11 not be called at that session of the Court ; provided, however, that a
criminal case may be called at the next session if the Commonwealth's brief is filed at
least fourteen days prior to the calling of the case, in which event the reply brief for
the appellant shall be filed not later than the day before the case is called. This paragraph does not extend the time allowed by paragraph (a) above for the filing of the
appellant's brief.
(c) Counsel for opposing parties may file with the clerk a written stipulation
changing the time for filing briefs in any case; provided, however, that all briefs
must be filed not later than the day before such case is to be heard.
§5. Number of Copies. T wenty-five copies of each brief shall be filed with the
clerk of the Court, and at least three copies mail ed or delivered to opposing counsel on
or before the day on which th e brief is filed.
§6. Size and Type. Briefs shall be nine inches in length and six inches in width,
so as to conform in dimensions to the printed record, and s hall be printed in type not
less in size, as to height and width, than the type in which the record is printed. The
record number of th e case and the names and addresses of counsel submitting the brief
shall be printed on the front cover.
§7. Effect of Noncompliance. If neither party has filed a brief in compliance with
the requirements of this rule, the Court will not hear oral arg ument. If one party has
but the other has not filed such a brief, the party in default will not be heard orally.
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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 4010

VIRGINIA:
. In the Supreme Court of .Appeals held at the Court-Library
Building in the City of Richmond on Thursday the 6th day
of .March, 1952.

W. H. WALLINGFORD AND HARRY OLIVER COOPER.,
·

Plaintiffs in Error,

against

KA.THERINE KARNES,

Defendant in Error ..

From the Circuit Court of Tazewell County.

Upon the petition of V{. H. ,vallin?:ford and Harry Oliver
Cooper a writ of error and 8U.persedea.,c; is awarded them to a
judgment rendered by the Circuit Court of Tazewell county
on the 16th day of November, 1951, in a ...certain notice of motion for judgment then t11ercin depending wherein Katherine
Karnes was plaintiff and t1le said petitioners were defendants, upon .the petitioners, or Rome one for tl1em, entering- into
bond with sufficient security before the clerk of the1 said cir 7
emit court in the penalty of two thousand dollars, with condi~
tion as the law directs.
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RECORD
In the Circuit Court of Tazewell County, Virginia:
Katherine Karnes, Plaintiff,

v.

W. H. Wallingford, l\L B. ,Yallingford and Harry Olivel'
Cooper, Defendants.
·
MOTION FOR JUDGMENT.

,valliugford, M. B. vYallingford and Harry Oliver

To: W. H.
Cooper:·

You and eaeh of vou are J1erehv notified that the undersigned will move the· Circuit Cour(for Tazewell County, Virginia, at the Courthouse at Tazewell, Virginia, for judgment
and execution against you and each of you in the sum of
$5,000.00.
The facts and ci rcnmstances upon which said :Motion for
Judgment will be made are as follows:
That on or ahout the .... day of February, 1951, a certain
automobile truck owned l)y yon the said vV. H. Wallingford,
and in the possesRion of you the said l\L B. Wallingford, as
the agent and employee of you tho said ,v. H. vVallingford,
and driven by you the Raid Harry Oliver Cooper, as the agent
and employee of you the said Vil. H. ~r allin~ord nnd M. B.
Walling-ford, and while said truck was being operated as
aforesaid along Virginia State Highway Primary Route 61,
about two miles cast of the Town of North Tazewell, in said
County,, and at or near the intersection of Virginia State
Highway Secondar~r Route 678, you the said Harry Oliver
Cooper, as agent and employee of the said W. H. allingford
and M. B. ,vallindord, did opemte said truck in a careless,
reckless and neg·ligent manner; that you the said Harry Oliver
Cooper, in an effort to enter said secondary road from said
primary road 61, drove said truck ea relessly, recklessly and
negligently onto yom left side of said primary route 61 and
across tl1e center line of said road without keeping- a proper
look out for oncomin~ traffic, at which time the Plaintiff was
driving· an automobile al()ng said primary route 61, in a
north:western di r~etion wi~h said automobile completely upon
her right-hand side of said ro~cl and on the right-lmnd side

,v
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of the center line of said primary route 61, where
had the right of way and a legal right to be;
that the said Plaintiff was qperating said automobile in a careful and prudent manner and without negligence
on her part and when Plaintiff's automobile reached the point
where said secondary road 678 intersected with said primary
road 61 on her side of said primary road, you the said Harry
Oliver Cooper, without warning to Plaintiff left your righthand side of said primary road and crossed over to and onto
vour left-hand side of said center line and into the line of
travel of Plaintiff's car thereby causing a collision between
Plaintiff's automobile and your said truck operated by you
as aforesaid, all of which was caused by the careless, reckless
and negligent manner in wl1ieh you the said Harry Oliver
Cooper operated said truck, which was owned and controlled
as aforesaid by you the said ,Y. H.
alliugford and :M:. B.
,vallingford;
.
That as a result of the careless and reckless manner in
which said truck was operated the Plaintiff was seriously injured, receiving injuries to her che~t and back from whicl1
she is suffering at this time and is advised that she will continue to suffer from the same for an indefinite period of time;
that she has had to inC'm· medical expense in connection with
the injuries so received and your Plaintiff charges that the
injuries received by l1er and the discomfort suffered as a result thereof may continue for ~omctime, all of which was the
result of your careless and reckless operation of said automobile and it came as the ~ole proximate cause of such careless11ess and· recklessness on tl1e part of you the said Rarry Oliver
Cooper, the agent and employee of the said W. H. Wallingford
nnd l\f. B. Wallingford and for which judgment will be asked
}1t the hands of said Court as hereinabove set out.
page 2
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This April 3, 1951.

KA THERINE KARNES
B,· HUBERT G. PEERY
·
Of Counsel.
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Supreme Court of Appeals of Virginia.

· STATEMENT OF GROUNDS OF DE~.,ENSE OF" W. H.
WALLINGFORD AND HARRY OLIVER COOPER.
The defendants, ,v. H. ·wallingford and Harry Oliver
Cooper, as statement of their grounds of defense to the notice
of motion for judgment in this case, say:
(1) That these defendants were not guilty of any negligence which was the proximate cause of the accident complained of in the notice of motion for judgment;
(2) That these defendants were not guilty of any negligence which was a· contributing proximate cause to the said
accident;
(3) That thi-s .-defendant, Harry Oliver .Cooper, who was
operating the -truck of the defendant, Vv. H. Wallingford, at
the time of the accident, did not operate the said truck in a
careless, reckless and negligent manner;
( 4) That this defendant, Harry Oliver Cooper, in an effort
to enter a secondary road from primary road No. 61, did not
drive the. said truck carel<.~ssly, recklessly and negligently into
the left-hand side of said primary Route No. 61 and across the
center of said road, without keeping a proper lookout for on' . · ·
coming traffic ;
(5) That this defendant, Harry Oliver Cooper, at.the ·time
and immediately prior to the said accident., was keeping a
proper lookout for oncoming traffic upon the said primary
road and upon the said secondary road and then operating the said truck at a lawful rate of speed and
page 13 ~ in a careful and pmdent manner;
(6) That the plaintiff, who was then operating
the automobile, was not operating· it in a careful and prudent
manner and upon her right side of the center line 'of said
primary Route No. 61., and, to the contrary, was operating
the said automobile in a negligent and careless manner, at a
high rate of speed, and without keeping a proper lookout for
traffic upon the said road; that the plaintiff was guilty of
contributory negligence, which was the proximate cause of
the said accident, in these respects:
(a) She was operating the· said automobile without keeping a proper lookout for traffic upon the said primary and said
secondary road;
"
(b) She was opera tin~· the sai<l automobile upon her wrong
side of the road upon which she wa8 then traveling·;
( c) She did ,operate tlie said automobile recklissly, at a
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rate of speed and in such a manner as to endanger life, liberty .
and property of other persons;
(d) In operating the said automobi~e, she did exceed areasonable speed, under the circumstances and traffic conditions
.
existing at the time;
( e) She, by her negligence, did cause said accident, in that
if she had been driving the said automobile in a lawful al)d
proper manner, she could have stopped it in time to have prevented the accident.

w·. II. WALLINGFORD and

HARRY OLIVER COOPER,
By CARL C. GILLESPIE,
of counsel.

CROCKETT & GILLESPIE,
Tazewell, Virginia,
Counsel.

•

•
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STATEMENT OF GROUNDS OF DEFENSE OF M. B.'
vVALLING-li'ORD.
The defendant, M. B. ,vallingford, ns statement of his
grounds of defense to the notice of motion for judgment in
this case, says :
(1) That this defendant was not g·uilty of any negligence
which was the proximate cam~e of the ~ccident complained of
in the notice of motion for judgment;
(2) That this defendant was not g-uilty of any negligence
which was a contributing proximate cause to the said accident;
(3) That the defendant, Harry Oliver Cooper, who was
operating the truck of the defendant, ,v. H. V/ allingford, and
-in which this defendant, l\L B. alling·ford, was a g"Uest at the
time of the accident, did not operate the said truck in a care.
less, reckless and ne~lig·ent manner;
(4) That the defendant, Harry Oliver Cooper, in an effort
to enter a secondary road from primary road No. 61., did
not drive tl1e said truck carelcaAsl~ reck]es!-;ly and negligently
into the left-hand side of said prirna ry Route No. 61 and

,v
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across the center of said road, without keeping a proper look.:.
out for oncoming traffic;
(5) That the defendant, Harry Oliver Cooper, at the time
and immediately prior to the said accident, was keeping a
proper lookout for oncoming traffic upon the said primary
road and upon the said secondary road and was then operating the said truck nt a lawful rate of speed and in a careful
and prudent manner;
page 16 ~
(6) That the plaintiff, who was then operating
the automobile, was not operating it in a careful
and prudent manner upon her right side of the center line
of said primary Route No. 61, and, to the contrary, was op·
erating the said automobile in a negligent and careless man.
ner, at a high rate of speed, and without keeping a proper
lookout for traffic upon the said road; that the plaintiff was
guilty of contributory ne~digence, which was the proximate
cause of the said aecident in tlwse respects:
(a) She was operating the said automobile without keeping a proper lookout for traffic upon the said primary and
said secondary road;
(b) She wa~ operating· the said automobile upon her wrong
side of the road upon which ~he was then traveling;
(c) She did operate the said automobile recklessly, at a
rate of speed and in such a manner as to endanger life, liberty
and property of other pcrsonR:
( d) In operating· the said automobile, slrn did exceed a reasonable speed, uncfor the circumstances and traffic conditions
existing· at the time;
·
( e) She., by her negligence, did cause said accident, in that
if she had been dl'iving- the said automobile in a lawful and
proper manner, she could lmvc stopped it in time to have prevented the accident :
(7) That this defendant, at the time of and immecliatelv
prior to the time of the said accident, did not own and control
the truck whicli was then heing driven bv Harrv Oliver
Cooper;
'
·
·
(8) That the said Harry Oliver Cooper was not the agent
or employee of this rlflfendant, in so operating the said truck;
that this defendant did not then own the said truck; that
this defendant did not then control the operation of the said
truck; and,
page 17 ~
(9) That this defendant, at tlw time of the said
accident, and immediately prior thereto, was a
guest in the said truck and fa not liable in any way for any

vV. H.

,v

allingford, et al., v. Katherine Karnes

7

damage which may be caused to the plaintiff in the said accident.

M. B. vVALLINGFORD,
By CARL C. GILLESPIE,
of counsel.
CROCKETT & GILLESPIE,
Tazewell, Virginia,
Counsel.

.

•

•

•

•

•
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State of West Virginia,
County of Mercer, to-wit:

I, G. S. Ralston, a Notary Public in and for the county
aforesaid., in the State of ,vest Virginia, do certify that W. H.
V{ allingford has personally appeared before me, in my county
aforesaid, and being by me first duly sworn, made oath that
the automobile truck which was owned by this affiant and
which was on or about the 6th day of February, 1951, being
operated or driven near North Tazewell, in Tazewell County,
Virginia, at the time it was collided with by the automobile of
Arnold Karnes, was, at that time, not owned, operated or
controlled by l\L B. ,Yallingford.
"\V. H. WALLINGFORD,
G. S. RALSTON
Notary Public.
4/23/51.

page 23}

INSTRUCTION NO. 1.

The Court instructs the .Jury that whenever any highway
has been divided into clearlv marked lanes of traffic that a
vehicle shall be driven as nearly as is practicable entirely
within a single lane and sliall not be moved from such lane
until the driver has first ascertained that such movement can
be made with safety.

Snpr~me Uo.urt of ApP.eals of Y~i;gini~.
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And in this connection vou are further instructed that if
you believe from the evidence that .highway 61, was divided
into lanes and if you believe the two vehicles involved in this
case were proceeding in opposite directions along primary
highway No. 61, and that the driver, Cooper, intended to cross
the center line of said primary highway 61., and enter secondary highway 6,78, then it was the duty of the driver,
Cooper, under the law, to ascertain that he could make such
entry into said secondary highway in safety and without endangering other vehicles or the occupants which might be
affected by his movement and who were proceeding in a lawful manner in the lane of said primary highway where they
were entitled to travel.
.And if you believe from the evidence tllat the driver,
Cooper, without due regard to tl1e safety of the Karnes car
or its occupants, crosi;o:ed the center line of said primary highway and thereby struck the Karnes car and if you further
believe that the Karnes car was proceeding at a lawful rate
of speed along the portion of the road where it had a right to
travel, and as the sole proximate cause of such actions on the
part of the drive1t, Cooper, the Karnes car was struck and
the Plaintiff, Karnes, was injured, then the Plaintiff is entitled to a verdict at your hands, if you believe that the Plaintiff was free of negligence which caused or contributed to the
accident.
Given 5/22/51.

V. L. S., JR.,
Judge
page 24 ~

INSTRUCTION NO. 2.

The Court further instructs the Jury. that if vou believe
from a preponderance of the evidence in this cas~ and from
the law as given to you 111 these instructions that the Plaintiff, Katherine Karnes., suffered personal injuries as the result of the neg·ligence of tI1e driver, Cooper, and if you further
believe that the Plaintiff was free of negligence wbich caused
or contributed to said injuries and that the neg·ligence of
Cooper was the sole proximate cause of the damages suffered
by the Plaintiff, then you s]mll find for the Plaintiff in such
sum as you may :find fair and just to fully compensate her for
damag·es suffered by her, not to exceed the amount sued for;
and in this connection, you aro further instructed that if you
so believe the Plaintiff entitled to recover in this case, von
may include as items of damag;e, the actual cost ·of medical

vV. H. Wallingford, et al., v. Katherine Karnes
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and x-ray services and treatments, if any, expended by her,
in and about her efforts to be cured or relieved from her injuries or suffering as testified to in this ease as well as the
physical and mental pain if anv suffered by her as a result
of the accident.
...
.
You are further instructed that if vou believe the Plaintiff
entitled to recover under the facts a;1d the law in this case,
and if you believe such recovery is based upon the negligence
of the driver, Cooper, and that he was driving in the business
of and as the agent for the Defendant, ,v. H. w·allingford.,
then and in such event, your verdict should be against both
of the Defendants.
Given 5/22/51.

V. L. S., JR.,
Judge
page 25 ~

INSTRPCTION NO. D l.

The court instructs the jury that even if you shall believe
from the evidence that the negligence of the defendant, Harry
Oliver Cooper, was a proximate cause of the accident, yet if
you shall further believe that the plaintiff was also guilty of
negligence which was a contributing proximate cause of the
accident, then you shall fi11d a verdict for the defendants.
Given 5/22/51.

V. L. S., JR.,
Judge
page 26 ~

INSTRUcrrION NO. D 2.

The court instructs tl1c jury that if you shall believe from
the evidence in this case that the plaintiff, while she was
operating the automobile immediately prior to the time of the
accident ~omplnined of, either saw or by the exercise of reasonable care could have seen tl1P trnck of the defendant, W. H.
·wallingford, crossing the road in front of her in time to have
stopped the said automobile and conkl have thereby prevented
the accident and did not do so, then you :;;hall find for the
defendants.
Given 5 /22/51.

V. L. S., .TR.,
Judge

Supreme Court of Appeals of Virginia.
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INSTRUCTION NO. D 3.
The court iustructs the jury that the burden is upon tlle
plaintiff to prove by a preponderance of the evidence that the
negligence of the defendants was the sole proximate cause_of
the accident.
Given 5/22/51.

V. L. S., ,TR.,
Judge
page 27 ~

IXSTHUCTION NO. D 4.

The com~t instructs the jury that if you shall believe from
the evidence in this case that the plaintiff, immediately prior
to the time of the aecident complained of was either
Operating tlw automobile which she was then driving without keeping a proper lookout for traffic upon the highway; or
Was operating the said automobile recklessly and at a rate
of speed and in snch n manner as to endanger life and property of other persons on the highway; or
In operating the said automobile did exceed a reasonable
rate of speed, under the circumstances and traffic conditions
existing at the time, them she was guilty of neg·ligence.
You are further in~truC'ted that if YOU slmH believe from
the evidence that such neglig;ence was a conh~ibuting proximate cause of the acC'idcnt complained of, you shall find for
the defendants.
Given 5/22/51.

V. L. S., ,JR.,
tTudg·e
page 28 ~

•

•

•
ORDER.

On May 22, 1951, came tl1e Plaintiff and the Defendants
in person and by Counsel, and the parties by Counsel advised
the Court that thcv were ready for trial upon the pleadings
filed. herein ancl thereupon came a Jury of seven persons,
to-wit: Casper Marrs, ,T. M. Hoge, Gral1am Cox, T. F. Coates,
,James H. Crockett, Ray E. Hogan and Arch~e Helton, who
were duly sworn to ·well and truly try the issues joined be-

·w. H. 1Vallingford, et al., v. Katherine Karnes
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tween the parties in this case and after the introduction of the
evidence, in chief, for the Plaintiff, the Defendant, M. B.
Wallingford, by Counsel, moved the Court to dismiss this
action as to the said M. B. ·wallingford on the ground that
there was not any evidence upon which a verdict could be
returned against him, which motion was not resisted by the
Plaintiff and said action was dismissed insofar as the said
M. B. Wallingford was concerned and after the introduction
of the evidence, the instructions from tbe Court and argument
of Counsel, the Jury retired to their room to consider of their
verdict and later returned into open Court and rendered the
following verdict, to-wit:
"We the Jury find for the Plaintiff and fix the sum of
$1500.00 as the ·amount of recovery.

T. F. COATE.S, Foreman.''
And thereupon the .Jury was discharged from further consideration in this case.
Counsel for the Defendant lodged a motion to set aside the
verdict of the Jury as contrary to the law and the evidence
and as excessive and for other grounds to be assigned at the
time of the arg·ument of the motion and the Court advised
Counsel that he would hear the argument on the motion to
set aside the verdict at some future date.
page 29}

Enter:

August 8, 1951.

•

•

.

•

•

V. L. S., Jr.,
Judge .

•
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To the Honorable Judge of the said Court:
The following are submitted as additional grounds of the
motion of the defendant to set aside the verdict heretofore
rendered by the jury in this case:
The said verdict is contra rv to the law and the evidence
and is not supported by the evidence, and is excessive.
0

The court erred in the following respects:

Supreme Court of Appeals of Virginia.
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(1) In declining to permit testimony offered in behalf of
the defendant to be introduced before the jury;
(2) In allowing the introduction of testimony in behalf of
the plaintiff over the objection of the defendant;
( 3) In granting instructions offered by the plaintiff, over
the objection of the defendant;
( 4) In refusing to grant instructions offered in behalf of
tbe def cndant; and,
( 5) In declining to strike out the evidence of the plaintiff
on the motion of the defendant.

page 31
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•

•

•

•

•

l
•
'ORDER.

On September 25, 1951, came tl1e parties by Counsel, and
the Defendants hv Counsel filed their written statement of
the grounds reliecl upon in connection with the motion to set
aside the verdict of the Jury in this case, and the Court heard
argument of Counsel in support of said motion, wl1ich motion
was resisted by Counsel for the Plaintiff, and after mature
consideration the· ·Court decided that said motion should be
overruled, t.o which ruling of the Court the Defendants, by
Counsel, excepted; it is, therefore considered and ordered by
tbe Court that said motion to set aside the verdict in this
case, be and the same is hereby overruled, to which ruling of
the Court the Defendants by Counsel excepted; it is, therefore, further considered and ordered that the plaintiff
Katherine Karnes, do have and recover of and from the defendants Vv. II. Wallingford and Henry Oliver Cooper the
sum of Fifteen Hundred Dollars ($1500.00), with interest
from May 22, 1951 (that being the date of the verdict in
this case), together with her costs in this behalf expended.
And the Defendants by Counsel, signifying· intention of
applying to the Supreme Court of Appeals of Virginia for a
Writ of Error and Supersedeas to this order, it is further
ordered that executiC!n of this judgment shall be suspended
for a period of ninety days from this date, and thereafter
until the petition for a Writ of E.rror and Supersedeas shall
have been acted upon by the Supreme Court of Appeals of
Virginia, if such petition be actually filed within the said

-
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period of ninety days. Provided, however, that
page 32 } said Defendants, or anyone for them, within- a
period of thirty days from this date, file in the
Clerk's Office of this -Court a suspending bond with surety to
be approved by the Judge or Clerk of this Court in the penalty
of One Hundred Dollars ($100.00}, conditioned according to
Section 8-465 of the Code of Virginia.
Enter: November 16, 1951.

V. L. S., Jr.,
Judge .

pag·e 34
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ASSIGNMENTS OF ERROR BY COUNSEL FOR THE
DEFENDANTS, M. H. WALLINGFORD AND
HARRY OLIVER COOPER.
To the Clerk of the Circuit Court of Tazewell County,
Virginia:
You are hereby notified that counsel· for the defendants,
W. H. Wallingford and Harry Oliver Cooper will rely upon
the following assignments of error:
J.D.H.
(1) The court erred in allowing the introduction of testimony in behalf of the plaintiff, over the objection of the
defendant;
(2) The court erred in granting, over the objection of the
defendants, Instruction No. 2, offered by the plaintiff;
(3) -The court erred in granting, over the objection of the
defendants, Instruction No. 2,_ offered by the plaintiff;
(4) The court erred in amending, over the objection of
the defendants, Instruction No. D-2;offered by the defendants;
(5) The court erred in overruling the motion of the def endants to strike out the evidence of the plaintiff;
(6) The court erred in refusing to set aside the verdict of
the jury, as contrary to the law and the evidnece and not
supported by the evidence;

8upreme Uourt of Appeals of Virginia..
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(7) The court erred in refusing to set aside the verdict of
the jury as excessive.

W. H. "WALLINGFORD and
HARRY OLIVER COOPER,
By R. 0. CROCKETT, of Counsel.
CROCKETT & GILLESPIE,
Tazewell, Virginia,
Counsel.
page 35 ~ ,ve certify that we have on this the 28th day of
December, 1951, mailed to Smith & Peery, Tazewell, Virginia, counsel for the plaintiff, a copy of the foregoing assignments of error.
CROCKETT & GILLESPIE.
page 36

~

•

•

NOTICE 0}, APPEAL.
To the Clerk of the Circuit Court of Tazewell County,
Virginia:

,v

W. H. allingford and Harry Oliver Cooper hereby give
notice of appeal of the above styled case from tbe order
entered therein by the Circuit Court of Tazewell County,
1Virginia, on the 19th day of November, 1951, and you are
requested to make up tbc record in the case for its appeal.
vV. H. vV ALLINGFORD and

HARRY OLIVER COOPER,
By R. 0. CROCKETT,
of counsel.
CROCKETT & GILLESPIE
Tazewell, Virginia,
Counsel
We certify thnt we have on this the 28th day of December,.
1951, mailed fo Smith & Peery, Tazewell, Virginia, counsel
for the plaintiff, a copy of the foregoing notice.

CROCKETT & GILLESPIE

•

•

•

•

•

W. H.
lJage 37
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October 22, 1951

Crockett & Gillespie, Esqs.,
Smith & Peery, Esqs.,
Tazewell, Virginia.
Gentlemen:

Re: Karnes v. Wallingford, et. al.
The main points of the motion of defendants counsel to
set aside the vel'dict in this case were:
7

The error of the court in granting-Instruction 1 of Plaintiff
which included the theory that the highway was divided into
marked lanes of traffic, etc., when the evidence did not show
that the highway was so divided. The jury viewed the llighway, and I do not recall that this question was raised at the
time instructions were being discussed. However, Sheriff
'fhompson testified at length as to road markers, but did not
state that the highway was divided into lanes. However, Defendant Cooper, on Page 57, testified that there was ~ white
Jine at the place of the accident, and this, together with the
jury's view, in my opinion was sufficient to submit it to the
jury, and the second paragraph of the instruction leaves it
as a matter of fact for the jury to determine.
The second main point was the question of the amount of
the verdict. Defendant's counsel claim the verdict is exces~ive upon the record. The evidence as to the injury is limited
to Mr. and Mrs. Karnes and to Dr. Mary Elizabeth Johnson.
This evidence discloses that plaintiff first became aware of
pain the evening following the afternoon of the accident. The
injury was limited to a stl'ain, or sprain, or pulling and stretching of the joint of rib and backbone, making it necessary to
immobilize the chest wall by use of a heavy canvas strap, as
rlescribed by the Doctor, for ten days, and after its removal,
1-hc wearing of a girdle, which plaintiff stated she had never
worn before, and which she worn '' until about three weeks
ttgo' ', or until about l\fay 1st. Plaintiff had severe pains for
about two weeks, and then they began lessening; she was
nnable to sleep on her left side for some few nights; unable to
clo extremely hard work; suffers pains when doing washing
nnd hanging of clothes; suffered pains until day of trial when
raising her ]cft arm; had suffered some pain from date of
accident until day of trial, and was suffering pain on day of
trial, three and a half months after the accident. Medical

·1
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hills to Dr. Johnson were $25.50, some little additional expense
for girdle and medicines.
page 38 ~
The jury had the opportunity to see the witnesses
on the stand, their demeanor and attitude, and
e.ould judge whether or not the plaintiff was stating true facts
in detailing her pain and suffering. The record indicates
that :Mrs. Karnes was not cross-examined on the question of
her alleged injuries. I think that the question of the amount
of damages was purely a jnry question, and should not be
disturbed by the court unless it appears that jury acted from
prejudice or· bjas, or a misunderstanding of the law in the
case. I do not see anything in the case to indicate any of the
above, and although I may not have favored as large an
amount had I been a member of the jury my ·ideas would not
control them, and since the minds of seven men met in arriving
at the verdict, I do not think the Court would be justified in disturbing their findings. The jury was composed of very high
type men, and I am sure none of them were moved by prejudice
or bias.
Accordingly, I think the motion to set aside the verdict
should be over-ruled, and an order may be prepared
accordingly.
Yours very truly,

V. L. SEXTON, JR.,
Judge

This copy for court files.

V. L. S., JR ..
Judge
page 39 ~

The foregoing· record has been received by me on
tl1e 4th day of January, 1952, and has been signed
hy me on tbc 7th day of January, 1952.

VINCENT L. SEXTON, ,JR.,
Judge .

•
page 4 ~

•

•

•

The plaintiff, in order to maintain the issue on her
behalf, introduced t]1e following evidence:
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R. B. THOMPSON,
a witness introduced on behalf of the plaintiff, being :first
duly sworn, testified as follows:
DIRECT EXAMINATION.

Hy Mr. Peery:
Ql. I believe you are R. B. Thompson, Sheriff of Tazewell
County, Virginia 1
A. Yes, sir.
Q2. vVere you called to make an investigation of the accident
which is the subject of this suit 7
A. I was.
Q3. vVhat day was iU
A. February 6th of this year at 1 :45 p. m.
Q4. ·where were you at the time that you were called Y
A. I am not sure whether I got the call at the office or
whether I got it by radio.
Q5. After you received the call did you go out there T
A. I did.
Q6. I wish you would just explain to the jury, the best you
,~an, the location of the road there at the intersection just
where this accident happened.
A. This happened on Route 61 right at the intersection of
678. Six seventy-eight is the road that leads out by the old
Tarter place around by Drytown. The Karnes car was going
North from Four ·way on Route 61 and this collision occurred
right at the intersection of 678 and 61 just as yon
page 5 ~ would be swinging left going toward North
Tazewell.
Q7. ·was that also at the point where the ·wallingford trucl
would have been going straight onto the other highway?
A. That is right, he was going straight through onto 678.
Q8. Now, where 678 enters 61, that is if you were traveling
,vest on 678, coming to Route 61, state whether or not there
is a stop sign there 1
Thereupon the preceding question was read by the reporter ·
as reported.
The defendants, by counsel, objected to the preceding question because it is immaterial, which objection the Court
sustained.
Q9. Mr. Thompson, is the entrance to Route 678 from 61,

\
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R. B. Thompson.
where the vVallingfor<l truck was attempting to enter, the
only place that that highway enters Route 61?
A. No.
QlO. Describe to the jury the other situation there that you
know about?
A. Well, if you were coming ,vest on 678, why you can also
turn to your left on Houte 61 and come out to Route 19 at the
Four Way.
Qll. In other words, there is kind of a triangle there, is
there not?
A. That is correct.
Q12. Mr. Thompson, what signs, if any, arc there on
Route 61 when you approach this intersection from North
Tazcwell,-that is, highway signs 1
iL There is two signs there. The first one you
page 6 ~ come to is the marker about as wide as my two
fingers, showing the road going· straight ahead,
which indicates the secondary road there, and the other one
pointing to the right, I would say, is about like three fingers
oe possibly a little wider.
Q13. The one pointing to the right is the one that ,vould be
indicating down toward the Four "\Vay?
A. That is correct.
· · Q14. Are there any other sigm; there Y
A. There is one just near the inter·section showing a stiff
curve.
·
Ql5. Docs that Rign have anything indicating there is
another road on out the other way?
A. No, that one is leading to the right.
Q16. "\Vhen you got there just explain to the jury the
position that the car and truck were in.
A. ·well, according to the physical evidence that I saw there
the Karnes car was coming up here in a regular line of travel,
going toward-

By :Mr. Crockett: "\Ve don't think that the Sheriff can tell
anything except what he actually saw there, the position of the
ears and beyond that he could not testify. vVe object.
Which objection the Court sustained.
Q17. w·as thm·c anything there which would indicate the
point of collisions f
A. Sure.
Ql8. What was tliaU

W. H.·
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R. B. Thompson.

r

A. It is where the dirt was knocked off of both
vehicles, and also the front tire did not make much
imprint there, it evidently picked up the rear tires and cut over
m1Cl it slid around and carried the car-anyway, it went thirty
to forty feet to the right and in an angle just about like that
1oward the road 678, and the truck was probably forty feet on
East on the left side of the road sitting straight.
Q19. This point where you say you saw the dirt there that
indicated the point of collision, where was that with reference
to the right l1and half of highway 61 that Mrs. Karnes car
was traveling· on f

page 7

Thereupon the preceding· question was read by the reporter
ns reported.

A. It was on the right hand half of Rou.te 61, just on the
curve turning toward North Tazewell.
Q20. Mr. Thompson, did you examine the Karnes car, the
Ford f
A. I did, the general routine examination we give cars
involved in wrecks.
Q21. Can you tell us what damage you observed there to
the Karnes automobile.
A. Well, it was eonsiderably damaged. The whole front
encl was rnashecl in and the radiator and everything was
1,ushed back,-I think that extended along the left front
fender and back to the left door.
Q22. ·was the road dry the day of the wreck!
A. It wns dry, yes, sir,-dry, cold, windy day.
Q23. vVho was the driver of that truck at the
page 8 ~ time, 1\f r. Thompson 1
A. I-forry Oliver Cooper.
Q24. Did you see him driving?
A. No, sir, I did not sec either of them driving.
Q25. Did he make the statement to you that he was driving?
A. He did.
Q26. Did you check the registration card on the truck?
A. I could not answer that for sure. If we didn't he told
me ,·vho the owner of the truck was.
Q27. Who did he tell you the truek belonged tot
A. ,v. H. v\Tallingforcl, 110 Center Street, Princeton, vVest
Virginia.
Q28. Did he tell you whether or not he was driving the

~
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R. B. Thompson.
truck on business for Mr. ·wallingford at the time, Doctor
V/allingford, at the time?
A. He did.
Q29. That he was driving it for him and on his business Y
A. That is what he said.

CROSS EXAMINATION.
· By :Mr. Gillespie:
Ql. Sheriff,.thls truck hatl a load of coal on it, didn't iU
A. That is right ..
Q2. It wa,s headed in an Easterly direction Y
A. Yes, sir.
·
Q3. And so the point of the collision, as indicated
page 9 ~ by the dirt on the road, showed that it was on the
right-hand side of Route 61 as you turn left¥
A. That is right.
Q4. The point of collision, as indicated by that dirt, also
Rhows it was on the right-hand side of the highway 678 as you
would go East, is that not correct?
A. That is correct. He was just heading off of 61 going
on 678.
Q5. And approximately bow wide is Route 61 there at the
point of that intersection Y
A. You mean the regular line of traffic of 61 or that extra
space at the intersection?
Q6. ·wen, about how wide is the hard surface or traveled
portion of the highway there at that point?
A. ·wen, I would estimate that to be twelve to fourteen
feet-twelve feet anyway, the hard top, I would say.
Q7. And this Route 61, at that point, as I understand,
branches out to the East and then branches out to the West
like a "Y"?
A. That is right.
Q8. And Route 678 goes straight as if to draw a line across
the top lines of the ''Y''T
A. Yes, that is right, it is the top side of the "Y" only and
the lower part of the '' Y'' is in the curve on each side if you
were coming from the Four ,vay.
Q9. Is there any traffic controls there at this intersection
as you proceed either East on Route 678 or as you proceeu
North on 61, stop sign or other means of traffic controls?
A. No, not going North there is no control signs.
page 10 ~
QlO. You say this was a dry, cold, windy dav?
A. Yes, very windy, I remember.
·
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R. B. Thompson.
Qll. vVere there any tire marks in the highway-on highway 61-at any point.South of the point of collision Y
A. As well as I recall you could see the rear wheel, that
would be the rear tire of the automobile, and then I didn't
~ee the front wheels for some little .distance.
Q12. The question I asked: Did you see any tire marks on
the highway 61 leading up to the point of this collision Y
A. No, sir.
Q13. ,vere there any evidences of any attempt having been
made to stop or slow down the Karnes car as it approachedY
A. No indications on the road.
Ql4. No indications at all?
A. No, sir.
.
Ql5. Did you observe the allingf ord truck after you got
there, Mr. Thompson, for the purpose of determining what
part of that truck had come in contact with the Karnes car?
A. I did.
Q16. ,vould you state to the jury just what part of the
truck had been hit and where it was damaged T
A. That truck, as I recall it-I have to testify altogether
from my memory as that part of my report has been :file.dit was on the right fender and from there back to the right
uoor.
Ql 7. On its right-hand side?
A. That is right, sir.
page 11 ~ Q18. No part of the front end of the truck appeared to have been involved in 'the collision Y
A. No. I am pretty sure it started about-the middle of the
right fender of the truck.
Q19. But the front end of the Karnes ear was pretty badly
damaged?
A. It was .really mashe<l up.
Q20. Vl as there any damage to the bed of the truck?
A. The right-hand comer was damaged, but to the extent I
,lon 't recall, only mashed in, and the drive shaft of the truck,
I am pretty sure, was jerked out.
Q21. Then, Mr. Thompson, if the right-hand side of the
truck was damaged and no damage to the front of the truck
and the front end of the ear was damaged, it is evident the car
ran into the truck rather than the .truck running into the carY
A. That is the way it would have to hit, yes, sir ..

,v
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R. B. Thompson.

RE-DIRECT EXAMINATION.
By Mr. Peery:
Ql. That woul<l be true if the truck pulled directly across
in front of the cur, is that correct?_
A. That is correct.
Q2. Did you examine the bumper on the truck to see if
there was any marks on it 1
A. I do not recall anything about the truck bumper.
Q3. Do you recall whether or not it did have a heavy bumper .
oniU
page 12 ~ A. No, sir, I do not.
Q4. vVhat kind of a truck was this?
A. It was a Chevrolet 1948-Chevrolet-ton and a half.
Q5. And the Karnes automobile-do you have a record of it!
A. That was a 1949 Ford, five passenger coupe.

RE-CROSS EXAMINATION.

0

By Mr. Gillespie:
Ql. vVas Mrs. Karnes there when you were making your
investigation¥
A. She was.
Q2. What was she doingf
A. She was right much excited and the weather was so
disagreeable on the outside that Mr. li.forrison invited us on
the inside of his home to finish the investigation and make a
report.
Q3. Did she make any complaint about being hurt f
A. Not there she didn't.

RE-DIRECT EXAMINATION.
f

•

By Mr. Peery:
Ql. Did you see her the next day f
A. I did.
Q2. Was there any complaint then 1
A. There was the next day, yes, sir.
page 13 ~
Q3. From your observation did she apparently
seem to be suffering 1
A. Yes, sir, she was.

The witness stands aside.
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ARNOLD KARNES,
another witness introduced on behalf of the plaintiff, being
first duly sworn, testified as follows:
DIRECT EXAMINATION.

Hy Mr. Peery:
Ql. I believe your name is Arnold Karnes t
A. Yes, sir.
Q2. How old are you?
A. Thirty-eight.
Q3. I believe Katherine Karnes, who sits here, 1s your
wife1

A.· Yes, sir.
Q4. How loJ1g have you been married f
A. Since 1940.
Q5. How many children do you havet

A. Three.
Q6. Where do you live now?
A. Over in what is known as l\Iundytown, a little ways out
of North Tazewell.
Q7. Off the Cavitts Cheek road f

A. Yes, sir.
QB. How long have you lived there?
A. A little over two years.
page 14 } Q9. I believe this accident that occurred on
February 6th, in which your wife was involved,
involved your automobile 1

A. Yes, sir.
QlO. ,vhat kind of a car did you have f
A. A 1949 :fl-ve-passenger Ford coupe.
Qll. "\Vhere do you work?
A. Bishop.
Q12. In the mines?
A. At the tipple.
Q13. "\Vhen did you first see the automobile after the
ncrident?

A. It ,yas about 5 :00 o'clock that day-that afternoon.
Q14. "\Vbere was it at that time¥
A. It was down at l\Ir. Walker's garage.
Ql5. Will you explain to the jury what damage was done
to it?
The defendants, by counsel, objected to the preceding
question.

·· ,
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Arnold Karnes.
By the Court : The witness didn't see the car after the
accident until he saw it at ,valker Chevrolet Sales.
By :M:r. Peery: He can certainly testify as to the damage
<lone to it.
By the Court: May I see counsel just a minute .
.And thereupon the objection was overruled, to which ruling
the defendants, by counsel, excepted.

Q16. Y 91! may answer.
A. Well, both fenders were torn completely off,
page 15 ~ the ·radiator was torn up, the battery had a hole
knocked in it, the g1:ill and bumper and both l1eaclJights and the parking lights were torn-broken all to pieces,
the frame was bent on both sides, the fan was torn up-both
fan belts broken, the hose to the radiator were torn off and I
lost my anti-freeze.
Q17. Did you observe the condition of that left front fended
A. Yes, sir.
Ql8. Just tell the jury the condition of that fender.
A. The right front fender on my car was llit just beyond
the front door, and it was hit in an angle-knocked it in toward
the door, and this showed this was the impact.
The defendants, by counsel, objected to the foregoing
question.
By Mr. Crockett: He can tell the condition of the car.
e
don't want any conjectures or conclusions from him.

,v

Q19. What was the shape of that impact?
A. Knocked it like this,-that wide a place lmocked inbrought the front of the fender back; the front must have got
all the force and brought it out like this and folded it back.
Q20. What was the length of that impact that you speak of?
A. You mean?
Q21. How long was it?
A. It started down at the bottom of the fen<lcr and went
np about ten inches.
Q22. Was it straight in tow·ard the motor of the
page 16 ~ car or an angle f
A. It was at an angle.
Q23. Angling which way?
.A. Like this was the car, it was hit just like this, you know
at a slight angle.
'
Q24. Angling from here back toward the door?

W. H. Wallingford, et al., v. Katherine Karnes·

25

.Arnold Karnes.

A. Back toward the door and the front of the fender was
brought around and down.
Q25. After this accident, Mr. Karnes, did your wife suffer
from it?
·· ·
A. Yes, sir.
(J26. Do you know whether or not she was able to sleep at
nights?
A. Several nights after the accident she would complain
0f not being able to sleep and she would have-she could not
sleep on that side-that particular side-the left side.
Q27. Was she able to do her house world
A. vVell, she had her grandmother help her out for abouta few days. I don't remember the amount of days she helped.
Q28. Has she complained of pain and suffering!
A. Yes, sir.
Q29. ·where has she complained of pain F
A. Right in here, in her back and this side.
Q30. Does she still complain of that trouble?
A. Days she washes or <loes some extremely hard-extreme
work-working around the house like cleaning and wash days
she does.
Q31. Diel you hear any such complaint as that
page 17 ~ before this accident?
A. No, sii.-.
Q32. When did she first complain of that suffering with her
hack or side after the accident f
A. That night. The night of the accident.
Q33. Did she see a Doctor after that f
A. The next morning, as I went to work, I told her to go
see the Doctor.
Q34. Do you know whetl1er she has seen the Doctor on
several occasions?
A. Yes, sir.
By Mr. Crockett: He was not there. He ·was at the mines.
vVe move to strike it out.
By the Court: If the· witness knows.
By the ,vitness: I have bills.
By Mr. Peery: That is good evidence.
By the Court: Let the witness answer. The question was:
Had his wife been to a Doctor? I understood the witness to
$RV ''Yes".
To which ruling of tlio Court the defendants, by counsel,
<~xcepted.
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Arnold Karnes.
Q35. Had there been any complaint of any kind of back
injury or suffering from the back prior to this accident ~1
A, Not to me there had not been.
Q36. Had your wife done all the house work?
A. Yes, sir, and some outside work. Some time I could
get her to help me a little bit.
page 18 ~

CROSS EXAl\HNATION.

By Mr Gillespie:
Ql. Mr. Karnes, you say that your wife's grandmother
l1elped her for two days f
A. I said a few days. I don't remember how many days
it was.
Q2. Where is be r g-rtmdmother 1
A. At Squire, )Vest Virginia.
Q3. How long was sl1e up at your house Y
A. I don't remember just the exact days she was there.
Q4. Other than the few days that you say her grandmother was there did she continue to do her usual household
duties?
A. Yes, sir, after a few days.
Q5. You say she went to the Doctor?
A. Yes, sir.
Q6. That wns the next day you say Y
A. Yes, sir.
Q7. How many times has she been to the Doctor since then 1
A. Three.
Q8. Three time8. "\Yl1at was the occasion for the visits the
other two times?
A. She went back for a check up on this injury. They told
her what days to come back and she would go back on that
day.
·
Q9. She has never had to go to bed or anything?
A. No, sir.
QlO. And other than a few days that sl1e had her
page 19 ~ grandmother there with lrnr she has done all of
her work? .
A. Not all of it. I help her some mornings before I go to
work.
.
.
Qll. You have been accustomed to doing that, liave you
not?
.
A. Well, some times I would have other work to do that
I would not have the time.
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llfary Elizabeth Johnston.

Q12 Has it not been your custom to help her, when you
had time, before this accident ever occurred?
A. If she would g·et behind with her work I would some
times help her.
·
Q13. And that is what you have been doing since, is that not
righU
A. Very little I have helped since then.
Q14. Very little you have helped her since thent
A. Unless, you know, I would have time to help her-like
filling up the washing machine for lier and carrying the coal
and water. I alwavs do all of that.
Q15. You say th~ only times she complains now is when she
does her washing or heavy work?
A. When she raises her arm up any; if she raises her arm1
Jrns to reach.
1
.,
I ·I'
Q16. You dou 't know anything about how this accident
occurred f
A. Well,Ql 7. You were not there f
A. I was not there, I was working that day.
Ql8. You didn't go out until after the car was moved?
A. That is right.
page 20 }

The witness stands aside.

:MAR.Y ELIZABETH JOHNSTON,
.
another witness introduced on behalf of the plaintiff, being
first duly sworn, testified as follows:

Bv Mr. Peen":
0

Ql. I believe you Ul'C Doctor Mary Elizabeth Jobnston y
A. Yes, sir, I am.
Q2. You are a practicing pl1ysician here in tl1e town of
Tazewell?
A. Yes, sir.
_
Q3. How Jon~· have you been practicing medicine here Y
A. .Since 1934.
By Mr. Peery: Do you waive the qualificat.ions of Doctor
Johnston?
By Mr. Gillespie: Yes, sir.
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Mary Elizabeth Johnston.
Q4. Did you see Mrs. Arnold Karnes on February 7th,
this year?
A. Yes, sir.
Q5. Wbat history did she give you at that_ time?
The defendants, by counsel, . objected to the foregoing
question, which objection the Court overruled, to which ruling
the dcfen4a1Jt_s, by counsel, excepted.

Q6. ·what history did she giYe you at that time as to any
injury?
A. l\frs. Karnes stated tl1at she Imel been in an automobile
accident on the day prior to my cxnmination, at which time
the car which sl1e was driving and a truck liad collided and
she was thrown against the steering wheel. She
page 21 ~ said at the time she was emotional, upset and
excited and was not conscious of any particular
physical injury and that she didn't localize nny pain until
after she had been at home several hours; that during the
night, when she became conscious of the pain, that the pain
started in her chest and radiated around to her bact{, and she
came in on the morning of the 7th for an examination.
Tl1e defendants, by counsel, moved the Court to strike out
tbe foregoing answer, which motion the Court overruled, to
which ruling the· defendants, by counsel, excepted.

.

,,

Q7. Was she apparently suffering some pain at the time
she came to your office?
A~ Yes She was having pain.
Q8. ·what examination did you make 1
A. I made a comp1ete·examination. Do you want the finding·s?
Q9. Yes.
A. I found no evidence of any external injn ries, no bruises
or contusions, lacerations or anytl1ing of that kind, but tenderness over the lower·part of her left chest, about the eighth
rib posteriorly. I X-rayed her chest, thinkillg· she probably
had a fracture of one of her ribs. I found no evidence of
any bony injury, and. the pain was localized over the joint
of the eigllth rib where it attaches to the back bone.
QlO. And wlu1t was your conclusion, from that examinntion, as to what had happened f
A. That she had had a separation of tl1e eostal conjunc-
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Mary Elizabeth Johnston.
tion, joint, which is the juncture of the ribs on to the back
bone, and my interpretation of the case, if thi~t
page 22 ~ injury was there, she had had a blow on the anterior wall of her chest and the ribs act very much
like a barrel,-if you put force against a circle, if· it yields at
all, you get a separation or break-the weakest point is going
to give. .She didn't get a fracture. I think what happened
she got a stretching of the joint there at the eighth rib.
QH. As I understand tlrnt rib is not connected on to the
spine by bony structure 1
A. No.
Q12. It was just a stretcbing of the muscles Y
A. Of a ligamentous cover. · It is a kind of joint-capsule.
QI3. Docs an injury of tbat type cause pain and suffering?
A. Yes.
Q14. ·what treatment did you recommend?
A. Immobilization of the chest wall to the best of our
ability, which consists of a heavy canvass belt about four
inches wide that comes around her chest and was strapped
as tigl1tly as it could be fastened.
Q16. How long did you recommend that she. wear that Y
A. Ten days.
Q17. Thos~ things are not too comfortable either~ are they?
A. Vvell, I have never worn one. They are more comfortable if they are strapped than unstrapped.
Q18. After that what treatment did you recommend 7
A. Moderation in her household duties and codeine and
aspirin to relieve her pain.
page 23 ~
Q19. Is there any way to tell how long a person
will have pain from an injury of that type? What
is the l1istory of it?
A. I think you would expect pain in a joint like that for
several months, from two to three monthR, because you have
got a joint there that you don't immobilize entirely. You
can't bold it entirely still and consequently she is going to
have some re-occurrence of pain whenever she st.retches or
moves that joint.
Q20. \V ould the raising of the arms above the l1ead cause
that joint to move to· some extent'?
A. If it extended the joint it would.
Q21. Did you also recommend the wearing of a girdle for
some time after. the heavy belt was removed?
· A. Yes. vVe sugg·ested that if she would wear a girdle
that reached up over the lower ribs it ·would help ber.
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Ma.ry Elizabeth Johnston.
CROSS EXAMINATION.
By Mr. Gillespie:
Ql. Doctor ,J ohmwn, you say you recommended that she
wear this canvm~ belt for ten davs f
A. Yes, sir. We took it off at tl1e end of the ten days.
Q·2. You tqok it off at the end of ten days?

A. Yes, sir.

Q3. That is .inst like a heavy-what we call an ACE bancl-

nge?

A. It is not an ACE hanclag·e ; it is more of a
heavv ea nvnss with shoulder Rtraps to give extra
support and it has buckles and straps to give you
as much temiion as pm;sible. It was used in lieu of adhesive
tape. Adhesive tape is irritable to most skin.
Q. She came lmck in ten days and you took the canvass
off!
A. Yes, it. was removed on-my initial examination was
the 7th and it was removed on the seventeenth.
Q5. She came hack to you around March, some tlme, is that
righU
A. Yes. If I may refer to this-She came back in 1\farcl1,
on the 26th.
Q6. The 26th of :March?
A. Yes, sir.
Q7. You say you prN1cribed moderation in her household
duties and codci11e and aspirin?
A. Yes, sir.
Q8. I believe yon lmvc to have prescriptions for codeine f
A. Yes, sir.
Q9. She did not come back for any additional prescriptions for codeine until the 26th of March, did she, if any then?
A. She was seen first on the 7th for the initial examination and she wn H Reen one time between that-she was seen
on the 10th. She was 8een on the 7th of February anc1 then
on the 10th of Fehruarv. She was seen on the 10th and on the
17th we removed the 8°upport.
QlO. Do your records show whetJ1er or not you gave her
any prescript.ion for codeine more tl1an one timer
A. No.
page 25 ~
Q11. Appar~ntly this pain liacl subsidNH
A. Tt wns improved. Yes, Rir.
. Q12. No serionR iujnry invokNl in this, is thC'rc., Doctor
Joh~1st.on t
page 24
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Mary ElizabetJi Johnston.

A. No permanent injury.
Q13 . .And it is the type of injury that frequently occurs and
can occur as the result of a rather stringent sneeze Y
A. I don't follow you.
Q14. ·wen, a violent sneeze could and has caused similar
types of injury as this, has it not f
A. I don't recall having treated one. I did treat one that
was caused by swinging a golf club too hard.
Ql5. And they are, are they not, a rather common type of
injury!
·
A. Yes, sir.
Q16. And usually there is no tronble about complete recovery and the pain subsides very quickly in most instances 1
A. The injury is similar to a sprain of your ankle. You
have the feeling of pain when you have pulled a joint apart.
All of your joints are composed of one or more bones making
a junction there. Those bones are held together either by a
capsule-usually a capsule around the joints and ligaments
or muscles. that cover the joint. ,Yhen you have a .strained
joint you have pulled one of those lig·aments loose. I can turn
my ankle, and then I will get a reoccurreuce of the pain. I
will say tliat tliat injury was evidently caused by the strain
and the hard stretching of a week ligament, and
pag·e 26 ~ with this kind of thing· you could cause additional
pain by using that joint for some time.
Q17. But if it is treated properly, not only by the Doctor
but by the patient herself, there is nothing serious about it
and there should be a complete recovery in a short time Y
A. Yes.
Q18. You found no bruises about Mrs. Karnes?
A. No, sir.
(~19. This was the following day· f
A. Yes.
Q20. No evidence of an:~ bruises or lacerations:-nothing
that the physical eye could see that was wrong with her!
A. That is rig·ht.
.
Q21. Your x:Ray showed no bone injury?
A. That is right.
Q22. If that had been a very serious blow don't you think
there would have been some diRcoloration of the skin or flesh
on the outside of the body? A bruise would have been evident?
A. Usually, I think, you would find some hruises then~. I
think you would ]iave to sl1ow whether she had on a heavy
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Mary Elizabeth Johnston.
coat or any outside garments that mig·ht protect the skiu.
Ordinarily I think you woul<l expect a bruise.
Q24. Then, your diagnosis as to her injury ·was based entirely on what she told you t
A. As to the cause of her injury, is that what you said f
Q24. Yes. The history she gave you was the basis "l
A. The history she gave me is the basis I have
page 27 ~ as to the cause.
Q25. Rather than any physical aspects of her
condition as .you ·could determine by looking at her with your
eye
by X-Ray?
A. V{ ould you repeat that q1wHtion.
Q26. I say there was nothing thnt you could tell from yonr
examination that you could see either with you eye ot by
X-Ray that would indicate the injuryf
A. Yes. There was tenderness to palpation wl1en I examined her. There was tendenwss over the eig;hth rib and in
tl1at immediate locality,-there was tenderness to palpation
there.
Q27. She said it was tended
A. If I examine you and prC'~s on a place that hurts it ta1u~
a very stoic person not to flin~J1 or show some signs of pain.
She said it hurt and also it showed in her reactions in the
flinching to that.

or

RE-DIRECT EX.Al\HNATION.
By Mr. Peery:
Ql. Did the X-Ray indicate that this rib had pulled or
stretched away f
A. No. You cannot see that in an X-Rav.
Q2. How much was the medical hill for ··the treatment of
Mrs. Karnes 1
A. It was $25.50.
page 28 ~
Q3. Twentv-fivc dollnrs and fiftv cents?
A. Yes, sir.
.
Q4. I believe you have beC1n lwr family phyRieian for several
years, have you not?
A. Yes,, sir.
The witness stands aside.
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MRS. CLEO "\VALDRON,
another witness introduced on behalf of the plaintiff, being
first duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Peery:
Ql. I believe you are Mrs. Cleo Vl aldron 1
A. Yes., sir.
Q2. I believe you are a sister of Mrs. Katherine Karnes Y
A. Yes., sir.
Q3. '\Vere you in the automobile with her at the time of the
collision?
A. Yes., sir.
Q4. How were you riding in the c.a r f
A. We went to Bluefield to do some shopping.
Q5. )Vere you in the front seat or the back seatf
A. In the front.
Q6. Any one else in tl1e front seat!
A. Me and Katherine.
Q7. ·who else was with you f
A. Judy, my niece, she was in the back.
page 29 ~ QS. Did you see this truck before the collision j
A. No. I didn't see it until it done hit us.
Q9. What happened to you?
A. I bruised my hand. It put me in the floor and bruised
1riy lmee,-it has been hurting.
QlO. What happened to the little girl f
A. Well, it threw her arross the seat-the back.
Qll. Was she over on top of you?
A. No, sir. She was across the seat.
Q12. You say yon didn ·t see the truck before the collision-T
A. No, not before it hit.
Q13. You were just not paying any attention f
A. ·vve was just talking.

CROSS 1~XA1\fINATI0N.
No cross examination.
The witness stands a~ide.
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:MRS. CORBIN RAMEY,
another witness introduced on behalf of the plaintiff, being
first duly swom, testified as follows:
DIRECT EXAMINA'11ION.

1·

By Mr. Peery:
Ql. Will you please state yonr name?
A. Mrs. Corbin Rnnw~r.
page 30 ~ Q2. ,vhere do you live,
A. I live out from the River .Jack on what they
call Cavitts Creek.
Q3. I believe you said you live out on the Cavitts Creek
Road from the Rh·er Jack?
A. Yes., sir.
Q4. Had you ever met :Mr. and "i\'[rs. Karnes until this morning?
A. No, sir.
Q5. On the day of tl1is accident there at the Burkes Garden
siding were you there Hbout tlrnt time?
A. Yes., sir.
Q6. ·where Jrnd you been f
A. I ],ad been to BlnefieId.
Q7. vVho wa~ with you at that time f
A. Mrs. Linkous.
QB. Is that a neip;hhor of yours?
A. Yes, sir.
Q9. Did l\frs. Linkous know who l\frR. Karnes was at that
time?
A.· She said she did.
QlO. ·where iR 1\.f rs. Linkous now if you know?
A. She is in Ol1io.
Qll. This car that i\frs. Karnes wnR driving, whieh I undersbmd was MrR. Karnes, where did you first see it on that
day if you recall?
A. Away out on the road somewl1ere between there and
Bluefie1cl.
page 31 ~ Q12. Did you notice it corning· along· at different
times?
A. I just notired it through my rNlr mirror following me.
Q13. ·well, did she follow yon fairly elosc along tlie l1ig1Iway?
A. Yes, sir.
Q14. At tl1e point of this co11ision thnre Rt RurkeR Garden
siding did you see the truck that collided witl1 tl1e car or that
was in the collision T
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Mrs. Corbin Ramey.
A. Yes, sir.
Ql5. Where was the truck when you first saw it?
A. I made that turn and the truck passed me just as I made
the turn.
Q16. Had the truck stopped there 1
A. No, sir, it was not stopped.
Q17. Could you tell about how fast it was traveling?
A. I would not know exactly. I would say it was going,
maybe., twenty-five or thirty miles an hour. I would say something like that.
Q18. Do you know how far the Karnes car was back of you
at the time you made the turn?
A. No. No, I don't know exactly, because I was making
a turn and I could not see through the mirror then.
Q19. Did you hear the collision?
A. Yes, sir.
Q20. Did you get any effects from it of any kind?
A. Nothing but µ;ra-vcl or cinders or something hit my car.
Q21. You were Rtill that close at the time?
page 32 ~ A. Yes, sir.
Q22. Did you stop?
A. Yes, sir.
Q23. Did you go back to the accidenU
A. No, sir. I just got out and walked a few steps back
and seen they was all getting out and was not hurt and I got
in my car and drove on.
Q24. How far nway were you at the time you stopped to
sec if tliey were hurt l
A. ·well, I don't know exnctly. I just stopped as soon as
I could, it was not very far. I was close enough I could hear
them talking.
Q25. At the time of the colfo,ion you had just gotten by
some distance and the gravel or cinders hit your car?
The defendantR, by counsel, ohjected to the foregoing question as being leading.
Q26. Do yon know jm;t 110w far :von were away from tbe
collision at the time of the collision?
A. No, sir, I don't.
Q27. But you said vou p;ot some effects from it?
A. Just gravel on th() car.
Q28. Were they on the top or side, or wl1ere were they?
A. It sounded to me like they were all over it.

·-"-I
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Mrs. Corbin RameJJ.
CROSS EXAMINATION.
By Mr. Gillespie:
·
·Ql. Mrs. Ramey, you say that you were coming· from Bluefield toward vour home on Cavitts Creek!
page 33 ~ A. Yes, sir:
Q2. And you passed throug·h this same inte1·scctionf
A. Yes, sir.
Q3. You turned left tlicre at the intersection and passed
in front of the truck and started on toward North Tazewell t
A. Yes, sir.
Q4. How far were you from the intersection at the time
you heard this collfaion, if you heard it Y
A. Vv ell, I just made tllis turn and got my car just sort of
straigl1tened up around the turn,-just had made the turn.
Q5. Did you swing wide a round the curve, as you made it,
and go over on the shoulder or in the g-raveH
A. No., sir.
Q6. You had no difficulty in making tlie turn 1
A. No, sir, I didn't.
Q7. You don't know wlwre t]1e Karnes car was with reference to your car when you made the turn!
A. Not rigbt on the turn.
QB. Did you see tl1e truck?
A. Yes, sir.
Q9. You say it was making a Rpced of twenty-five to thirty
miles an hour?
.
A. That is wbat I would guess.
QlO. That was as it wns approaching tllis intersection?
A. Yes, sir.
Qll. You don't know anything al)out what its ~peed was nt
the time of the collision f
A. What his ~peed wasf
page 34 ~ Q12. Yes, mam.
A. No, ~ir, I don't really know, of c01m;;e.
Q13. You had already passod the truck at that timel
A. Yes, sir.
The witness stands aside.
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MRS. KA THERINE KARNES,
the plaintiff, a witness introduced in her own behalf, being
first duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Peery:
Ql. I believe you are Mrs. Katherine Kames f
A. That is right.
Q2. How old are you?
A. Twenty-seven.
·
Q3. And where do you live?
A. In Mundytown.
Q4. That is just over from North Tazewell?
A. Yes, sir.
Q5. How long ~ave you lived there f
A. Over two years.
Q6. And where did you live prior to that time f
A. At North Tazewell.
Q7. How many children do you have 7
A. Three:
QB. ·what are their ages?

page 35

~

The defendants, by counsel, objected to the foregoing question, which objection the Court overruled, to which ruling the defendants, by counsel, excepted.

Q9. What is their ages f
A. One is nine., one is six and one is two.
QlO. Mrs. Karnes, on the day of this accident where had
you been?
A. To Bluefield.
Qll. And who was wit11 you¥
A. My sister and the little girl.
Ql2. ·what is her name 7
A. Judy.
Q13. How old is she Y
A. Six.
Ql.4. I believe you were on vonr way hack and got to" the
Burkes Garden siding, at that intersection, shortly after
lunch?
A. That is right.
Ql5. Did you see tl1is truck of the defendant, )Ir. \\T allingford?
A. I did.
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Mrs: Kathe·rine Karnes.
Q16. Just explain to the jury what you saw when you approached this intersection?
A. I saw this truck coming, I clon 't know just what distance, and I was also watching the car that I was following,
and after the truck didn't make any effort to Rlow down I presumed it was going to make the turn and stay on the highway,
and when I realized the truck was g;oing straight I was too
close to do anything about it. I was already in
page 36 ~ the curve of the inter~cction. The front wheel of
tl1e truck hit the fender and the bed rode over the
front of our car, dragging us about thirty feet, and after the
bed had alreadv g:otten oYer the hood of our car the truck
went on twentv:fh;e to thirty feet.
Q17. Mrs. l{arnes, did you have any notice that that truck
was going to cross on your side of the road¥
A. None whatsoever.
Q18. Did you kuow, at that time, that you were traveling
on a main hig·hway, or a primary hig·bway?
A. I did.
Q19. Do you travel that road frequently?
A. Yes, sir.
Q20. How close would you say the truck was to you at the
time you noticed it was coming· across the center of the road
_over on your· side?
A. About twelve-no-let's see-Well, in distance I just
don't know. I know· tltat it was just real close, because in
making that curve, if any vehicles meet in the curve you are
close together., I was in the curve and presumed he was making the same curve, and it was just real close when I knew
he was not making the curve,-when he was over on mv side
of the road-wheii I knew he was not making the curve'.
Q21. Did that truck stop there before it started over on
your side?
A. It did not.
Q22. Did you dh"rnss the matter there witl1 the drive1· of the
truck and :Mr. ,vallingford?
A. en, to a certain extPnt. Yes, sir.
page 37 ~ Q23. ,v1iat was said to the driver and what did
he sav?
A. He asked if anyone was hurt, and I said: No thev
were not, were any of you hurt and he said: No. He 'said .,I
have been driving twenty-~even years and thig is the first time
any one has ever hit me. I asked him if he realized I WAS on
my side of the road and had the right-of-way there, and tl1en I
called Mr. Thompson.

,v
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Mrs. Katherine Karnes.
Q24. As a result of that accident there, Mrs. Karnes, did
you suffer any injury Y
A. I did.
Q25. Just tell the jury what injury you suffered 1
A. Well, I hacl this severe pain starting in the front of
my chest and going through to the back, and then in a few
days in started from the front and went around to the back of
my left side. .
Q26. When did you first notice that pain?
A. The evening of the 6th.
Q27. Were you able to rest at night on account of iU
A. I was not.
·
Q28. How long did that condition continuef
A. Well, about two weeks that the pain was so severe and
then it lessened up some.
Q29. On the following morning did you go to the Doctor f
A. I did.
Q30. That was Doctor Mary Elizabeth J obnston 1
A. That is rig·ht.
Q31. What did she do at t11at time?
A. She gave me an examination and called Docpag·e 38 ~ tor Brittain in to be consulted, and she made an
X-Ray and after that they were diagnosing the
case. She put. a canvass bhider on.
Q32. How long did you wear that?
A. Ten days.
Q33 . .A.re those things very comfortable?
A. They are certainly not.
Q34. Did you wear it as long as you could stand it?
A. I did.
Q35. Then when they allowed you to remove that what did
they suggest?
A. Well, a girdle that extended up on my back enough to
cover the lower ribs.
Q36. Did you do that?
A. I did.
Q37. How long· did you wear that?
A. Until t1ll'ee weeks ago.
Q38. Have yon heen accustomed to wearing a long heavy
g·irdle like that prior to this time?
A. No.
Q39. What effect does it lmve on yon when you try- to do
any work around your nousef
A. The pain would be very severe.
Q40._ Where would it seem to hurt you the worst f
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A. When I moved mv left arm.
Q41. How about raising your arms up., could you do that
without pain·t
A. No, I could not.
Q42. Can you still do that f
page 39 ~
A. No, I can't.
Q43. Have you had any pain today from it f
A. Yes, I have.
Q44. Do you know of any reason for thaU
A. I washed .yesterday and hung clothes on the line.
Q45. Did you wash by hand or use a washing machine f
A. I used a washing machine.
Q46. Hanging up clothes causes some paint
A. It does.
Q47. Has your condition gotten betted
A. It bas.
Q48. It has improved 7
A. Yes, it has.
Q49. You say you still have some pain from it'f
A. I do.
Q50. ,vere there any bruises on your body that you noticed 1
A. No., sir.
Q51. Had you ever had any trouble with your back before Y
A. No., sir.
Q52. I believe you made four visits to Doctor :Mary J1."1lizabeth tT ohnston 1
A. I did.
Q53. Did you have to have any help at your home to do your
housework?
A. Yes, sir.
Q54. For how long f
A. :My granchnother stayed a week.
Q55. Did you send for her for that purpose?
page 40 ~
A. Yes, sir.
Q56. After that were you able to do all of your
work?
A. There was certain things I could not do. I could not
clean windows or hang any curtains or hang any clothes on
to the line.
Q57. How fast were yon driving at the time of this accident¥
.
A. Approximately ten to fifteen miles an hour.
Q68. And how Ion~· have you been driving an automobile?
A. Three years in Virginia and about two in ,vei:;t Virginia.
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Mrs. Katherine Karnes.
CROSS EXAMINATION.

By Mr. Gillespie:
Ql. Mrs. Karnes, how clos.e were you following Mrs.
Ramey's car?
_
.
A. Let's see-about-at the time that I was hit I was about
fifteen, twelve or fifteen feet from her.
.
Q2. You were twelve or fifteen feet from Mrs. Ramey 's
car at the time vou were hit 1
A. Yes, sir... She had jm~t made the curve and I was in it.
If you remember the curve, you take it straig·ht then there
is not much difference between the two cars but you turn
around the curve it is farther then.
- Q3. The truck was between you and the Ramey car Y
A. She had gotten straight and that is what kept the truck
from hitting her too.
Q4. A.s you approached that intersection and as
page 41 ~ the Ramey car approached it, how close were you
following her?
A. '\Vell, I would say thirty feet.
Q5. You were traveling within thirty feet of the car ahead
of youf
A. Yes, sir.
.
Q6. Is that about tlle way you bad been traveling,-the distance you bad been keeping?
A. No, sir, I had not been that close. ,ve had both turned
across the bridge there at Four V/ay and naturally slowed
down, and when we erosse<l the railroad crossing I got up_
closer to her than I had been following her.
;:
Q7. Now, she went into this inter~ection., made her left turn
ahead of the truck Y
A. Yes, sir.
QB. She had no trou blc ¥
A. No, sir, she ~ot through.
Q9. You saw the truck coming7
A. I did.
QlO. How far were you away when you saw this truck coming from tbe direction of North Tazewell?
'
A.
ell, I just don't know in feet.
Qll. Approximately how fnr?
A. vVell, I could see the truck as 8oon as I was there· at
Mr. Morrison's house. You have a clear view there. When
you look that way you can see. It is not as p:reat n distance
if you go around tl1e curve,-you go around the curve-it

,v
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would be quite a few feet. As soon as I come up to the house
there on the corner I saw tbe truck.
page 42 ~
Q12. You could have seen it before if you had
been looking, could you not 1
A. W ell,-no, sir, not the way he was coming on the highway. There is a house there on the comer.
Q13. Now, you say that you were going about ten or fifteen miles an hour at the time of the collision. How fast were
you going as you entered the intersection just before the collision 7
A. At that same rate. 1Ne had slowed down to fifteen crossing the railroad, and it is possible I was making twenty up
there for a little piece, and then· I knew· the curve, and I saw
the truck and I slowed down to give the truck as much room
as possible. I was thinking it, in making the curve.~ woul<l
need as much room a8 possible.
Q14. You are familiar with that road f
A. Yes, sir.
Ql5. And that intersection?
A. I am.
Q16. You knew t]1e highway went straight into 678 and also
turned and made a ninety degree turn to the truck's right¥
A. Yes, sir.
Q17. ,vhy did you presume you knew which route the truck
was going to take f
A. Because he had not stopped.
Q18. There is no stop sign f
_.A. No, sir. If he was p;oing off on the secondary road I
knew there was a sign to sl1ow it was a secondary road.
Ql9. He was not '-required to stop when be ";as going to
make a right-hand turn or going straight 1
page 43 ~ A .. He ,vas required to stop if he was going
straigM unless the road was clear.
Q20. You still ~ay there was no stop sign ·f
A. Tlier.e was not a ~top sign there.
Q21. You ju~t presume to know wlwre he was going· f
A. Since he didn't stop I did.
·. '
Q22. That is ratlier a sweeping cm·ve·t
A. Yes, sir.
Q23. A wide curve f
A. Yes, sir.
Q24. If ]1e had shown anv indication of makino· a rio·hthand turn lie -would have been back to bis right fo; s0me distance, w~uld he not.
..
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Mrs. Katherine Karnes.
A. If you remember the curve before you turn to the right
the curve is stiff, then when you make it the left you have
to make it short.
Q25. There was nothing in the manner in which this truck
was traveling that would indicate to you he was going to make
a right turn f
A. Yes, sir, since he didn't stop.
Q26. And you just presumed to know that he was going to
turn rather than go straight ahead f
A. Yes, sir, when he didn't c,top.
.
Q27. You did nothing to take any precaution to avoid an
accident in the event he was not going to make a right turn?
A. My speed was low already in making the curve and
there was not anything· I could have done unless I stopped to
see ,vha t he was going to do.
page 44 } Q28. You could have kept your car under control
until you saw definitely which highway he was going to take.
A. I had rnv en r under control.
Q29. How do you account for tho fact you ran into the side
of the truck?
A. The truck, when it hit our right fender then the bed of
the truck went over the hood. That is when the front of our
car was torn up.
Q30. In spite of the fact that there was no mark on the
front of that truck whatsoever and the front of Your auto"
mobile was darnag·ecl?
A. If it lrnd hcen his bumper and wheel it would not have
shown on his truck.
Q31. The rig·ht side of the truck was damaged, was it not?
A. Yes, sir.
Q32. There wnR no damage to the front of the truck or
marks of anv nature T
A. I didn ;t look .at the truck.
Q33. The front tire of your car was damaged?
A. It was.
Q34. And yet you say he ran into you rather than you running into him?
A. Yes, sir, he did.
Q35. Yo!! never did apply your ht,;ttkes 1
A. No, s11·. I put my foot on th&' brake, yes, wl1en I saw
we was going to hit, and jm:;t in--either in tbe collision-I
took my foot off the bmke 01· my foot slipped off the brake
I don't know whicl1.

'
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page 45

~

Q36. You went right on into that intersection
after seeing the truck there on the presumption, on
your part, that it was going to make a right-hand

turn7
A. Since he was not stopped I did presume he was making
the turn.
Q37. Did the truck ever Rlow down?
A. No, siP, he seemed to be a coming· at the same rate when
he hit me as he w.as when I first saw him.
Q38. Could you tell whether he made any effort to slow
down between the time the Ramey car passed and the time that
he started to cross the interRection?
A. No, sir. ·when the other car passed I was in the curve
and then he was already on the right, just at the curve, aud
he come straight on across and the other car just had straightened up after making the curve.
Q39. He made no effort to slow down f
A. Not that I could tell.
Q40.
ere you looking· at this truck all the time T
A. I looked at the truck ·and then I looked at the other car
and then looked back at tlie truck.
Q41. Did you say how far away from the intersection you
were the first time vou saw the truck 1
A. No, sir. I j11st can't e8timate the distance there.
Q42. You were down the highway toward the Burkes Garden siding some little distance~
A. No, sir, I was not too far because when you make tltn t
corner on that hip;hway-there is a house on the corner-and
you have to get by the house before you can see too far.
Q43. 'rhl? ~ame thing would be true of the truck f
page 46 ~ A. Yes, c;b. But when you come up on the highway the truck is on-when you g·et clear of the
house you can see all the way up to the bridge from there.
Q44. Now, this highway, as you were traveling it, is in the
shape of a "Y", one fork of the ''Y'' going to your right to
Drytown and one turr.ing to the left toward North Tazewell¥
A. Tlmt is right.
Q45. And that is the llig-hway upon which the truck wa8
traveling, which is known as Route 678, which goes straight f
A. That is right.
Q46. As you come from North Tazewe11 going toward D1-Ytown and in the middle of that "Y'' there is a post there." a
sign Y
•
A. There is a stop sign.

"T

1
I·

W. H. Wallingford, et al., v. Katherine Karnes

45

Mrs. Katherine Karnes.
Q47. That stop sign controls traffic going from the direction of Drytown toward North Tazewell Y
A. Yes., sir.
Q48. There is no stop sign controlling traffic going from
North Tazewell toward Drvtown Y
A. No., sir.
·
.
Q49. This collision occurred at a point just West and North
of that post in the center of the '·Y" didn't iU
A. Just above the post. Yes; sir.

RE-DIRECT EXAMINATION.
By Mr. Peery:
Ql. Mrs. Karnes, where were you with referpage 47 ~ ence to the beginning of the curve there at the time
you first saw this truck Y
A. At the time I first saw the truck I was just below the
curve.
Q2. And as it was out the other road?
A. Yes, sir, it was still traveling out that way.
Q3. Did you observe this car of Mrs. Ramey that had
stopped after the accident Y
A. Yes, sir, I did.
Q4. Can you give us any idea of how far it was down the
road when it stopped Y
A. Just as soon as her car had made the cu rye enough forher car to be straight then she stopped. She had just made
the curve, and then we had been drug on out on this secondary
road, beyond this post that has the stop sign on it, some distance.
Q5. I believe it is true that she did not come back to wJiere
you wereY
A. She did not.
The witness stands aside.
By Mr. Peery: I tl1ink.we are through but I would have to
~~k

!

The hour of 12 :15 p. m. having arrived the jury was recessed until 1 :15 p. m.
page 48

~

By Mr. Crockett: Counsel for the defendants.
moves the Court to grant a view of the premises
by the jury. We feel that with a view they will understand
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the situation very much better than they can understand it
by oral testimony.
By the Court: vVe will wait until the testimony is all in
and let them go out and look. Is that what you have in mind?
By Mr. Crockett: I have in mind that we go out there as
soon as the plaintiff closes.
By Mr. Peery: Vve will join in the motion.
By the Court: V\T e will come back at 1 :15 and then we will
go on out. We will take no evidence out there, we will just
let the jury look it over.
And thereupon a recess was taken until 1 :15 p. m., at which
time Court reconvened.
By the Court: Gentlemen, of the jury, the attorneys have
asked that you be granted a view of the scene of this accident,
so we are all going out there. Sheriff Mathena will take some
of you and I will take some of you in my car. You can look
at whatever you want to out there, you can walk up and down
the road and see any road signs tbat are there.
page 49 ~ There is to be no evidence taken out there. Sheriff
Thompson will point out to you, on the ground, the
place of impact that he tei.;tifi<1d to this morning.~ and you
gentlemen can walk around and see what.ever is to be seen out
there, and when you have had that view we will come back to
the courtroom.
After the completion of the said view the jury returned
into the jury box.
Outside the }tearing of the jury.
By Mr. Crockett: Counsel for M. B. "\Vallingford moves
the Dourt to strike out the evidenc-e as to J\L B. vVallingford,
for the reason there is no evidence in this case under ,vbic11
a verdict a- against him may be sustained.
By J\fr. Peery: ,Ye won't re~ist tllat motion ..
By the Court : No, I don't think anv mention was made
of him except in tl1e opening statements: I think that motion
iA wen taken and I will ~ustain it.
By J\fr. Crockett: Counsel for the other two defendants
move~ tl1e Court to strike out the evidence as to the
page 50 } said defendants for the fo11owing rensoni.;1:
1. The evidence of the plaintiff shows that sl1e wn:-i guilty
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of contributory negligence as a matter of law, which bars recovery in her behalf.
2. That there is not sufficient evidence to sustain a verdict.
By the Court: I will have to overrule your motion to strike
the evidence as to the latter two defendants.
To which ruling of the Court the defendants, W. H. Wallingford and Harry Oliver Cooper, excepted.

Inside the hearing of the jury.
The Defendants, W. H. "rallingford and Harry Oliver
Cooper, in order to maintain the issue on their behalf, introduced the following evidence:
HARRY OLIVER COOPER,
one of the defendants, a witness introduced on behalf of the
defendants, being first duly swom, testified as follows:

DIRECT EXAMINATION..
By Mr. Crockett:
·
Ql. Your name is Harry Oliver Cooper f
page 51 ~ A. Yes; sir.
Q2. How old are you, Mr. Cooper ·f
A. Forty-three.
Q3. And where do you live,
A. I live in East Princeton.
Q4. West Virginia T
A. Yes, sir.
Q5. What is your occupation?
A. Farmer.
Q6. Do you do anything elsC' beside farming?
A. I have worked in the mines, done n little carpenter work
hut mostly farming.
Q7. Do you ever drive a truck 1
A. Yes, I drove a truck off and on for twent.y-seven years
now.
QB. On February 6th., this year, where were you?
A. I went down here to Doran to !?'et n load of coal.
Q9.
went with you?
,
A. J ude;e Wallingford there.
QlO. That is l\L B. ,valling-ford !
A. Yes~ sir.
Qll. You went where?

Who
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A. To Doran.
Q12. To get a load of coal f
A. Yes, sir.
Ql.3. What did you go in?
A. Doctor's ton and a half Chevrolet, 1948, truck.
Q14. Why did Mr. M. B. Wallingford go along with you f
A. Because it was my first trip and I didn't
page 52 } know the way.
Q15. Had you ever been to Doran before!
A. No, sir.
Ql6. As you came back that day were you in an automobile
accident?·
A. Yes, sir.
Ql7. Out at Four VvayY
A. Yes, sir.
Q18. It has been detailed here that it was after 1 :00 o'clock
in the day, is that about rig·ht t
A. Yes, sir.
Q19. ,Vhich way were you going·?
A. Well, I was heading- toward Princeton when I had a
wreck,---East.
Q20. You were going East f
A. Yes, sir.
Q21. Now, Mr. Cooper, when you got cloRe to that intersection out there what did you do!
A. en, I slowed down to let a lady that was driving a car
through and then I noticed this ·other car away on down over
one hundred feet and I shot into third gear and started on
through.
Q22. You started on through Y
A. Yes, sir.
Q23. Were you going to your right down toward the railroad or were you going straight through on tl1e road t
A. I was going- straight ahead.
page 53 ~ Q24. Going straight ahead T
A. Yes, sir.
Q25. What did you do when you first got to the intersection?
A. I slowed down.
Q26. -You slowed down.
en, did you see anotl1er car coming then?
A. Yes, sir.
Q27. Coming to your right f
A. Yes, sir.
Q28. ·what did you do with reference to tlmt carY

,v

/"
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A. I let her on through and then I shifted the truck on in
to third gear.
Q29. At the time you stopped or slowed down tell the jury
whether or not you saw the approaching car of Mrs. Karnesj
A. Yes, sir, I did.
Q30. How far was it from you?
.
A. Looked like she was something like one hundred feet
or more down there when I saw her when I started across. ·
Q31. You could see her for one hundred f cet Y
A. Well, I could see her further than that. She was that·
far down when I started across.
Q32. She was that far down when you started across?
A. Yes, sir.
, Q33. Prior to that time could you see her car?
A. Yes, sir.
.
Q34. You could see it approacbing you 7
A. Yes, sir.
Q35. As you saw it approaching you was there
page 54 ~
any reason, if she had been looking, that she cQuld
not have seen you and your coal truck?
A. I don't see anv reason.
Q36. There was not any., was there 1
A. No, sir.
Q37. After you had slowed clown to let a car pass, then
what did you do?
A. I shifted the truck up in third gear and started on
across.
Q38. Did you get across 1
A. No, sir. She come on up and hit me rig·ht in the side
of the front fender and door.
Q39. She came on up and her ear, as you say, hit your truck
where?
A. Right in front-the front fender about a foot behind
the lights and kept sliding· on back, caught the bed and riglrt
springs and shot the bed over on tl1e left wheel and jerked tlie
drive shaft loose.
Q40. Did you run into her car?
A. No, sir, I did not.
Q41. Is it, or not, correct that she ran headon into the ·side,
the front rig·ht side, of your truck?
A. That is right.
Q42. Do you know how fast she was drivin~ ·f
A. Well, I figure she wc1R makin~ around from thirty to
thirty-five miles an hour, I gu~sR,-somewhere along th~ret
i

.

•
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Q43. Do you know wl1ether she slowed down before she hit you Y
.
A. Not a bit I don't think. If she ever did I
could not tell it.
.
Q44. Mr. Cooper, tell the jury whether or not, if she had
been looking·., she could have avoided that accident?

page 55

~

The plaintiff, by counsel, objected to the foregoing question, which objection the Court sustained, to which ruling of
.the Court the <lcfendants, by counsel, excepted.

Q45. Tell the jury whether or not in the time after you
8aW her approaching she bad time to stop her automobile so
she could have preventP.d the accident?
A. I think so; I think she had plenty of time in that length
up there if she had any brakeR on the car.
Q46. She could have stopped it?
A. Yes, sir.
CROSS EXAMINATION.
By Mr. Peery:
i. ·.:Ql. You say you pulled up there and slowed down f
A. Yes, sir.
·Q2. And yon came down from Princeton that morning ovel"
the sarn'e road?
A. Yes, sir.
.
· Q3. And you knew that there was a stop sign on the other
side?
A. Yes, sir, cominp: down I did.
. Q4. And that indicated to yon tlmt this road that come
around the curve and across the railroad was the main highway?
page 56 ~ A.
ell, I never paid any attention to that. I
pulled up there and stopped that morning· and seen
no body was there and went on through. I didn't pay no attention to it-was the main highway.
·
Q5. You knew that was the main highway just beyond the
highway where you come over the bank and then up to the
highway!
A. Yes, sir, I knew that was the main higfovay out there.
I didn't know it eomc in and connected on down l1ore. I never
been around that way in my life.

"r
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. Q6.. How fast were you driving when you came to that bend
m the road before the accidenU
A. I might have been making fifteen or twenty miles an
hour when I pulled down and slowed down, not over twenty
miles.
Q7. Not over twenty miles an hour7
A. That is right.
_
QB. You saw the other car. Did you have to slow up and
let it byY
A. Yes. I practically stopped and let it throug·h.
Q9. You knew then that car coming around there had the
right-of-way?
·
A. I didn't know. I stopped and let her through to keep
from having an accident.
QlO. You. stopped and let her through f
A. Yes, sir.
Qll. You tell the jury you saw Mrs. Karnes down there
about one lmndred vards?
page 57 } A. No, about one ·hundred feet I said.
Q12. You testified before the Trial Justice that
it was about seventy-five or one hundred feet, didn't you Y
A. Somewl1ere along there, I guess.
Q13. Seventy-five or one hundred feet T
A. It was some where down about one hundred feet. It
might lmve been farther than that. I was just guessing at it.
Q14. Did you give any kind of a signal that you were going· on out that road, straight out through there?
A. No, sir.
Ql.5. No signal at all,
A.. No, sir.
Q16. Did you have any light signals on the truck?
A. No, I clidn 't have any light sig·nals on it,-nothing only
]wad lights and parking lights.
Q17 .. And after this other car got by·you you thought·you
would shoot on into that other road out there?
A. Thought I would go across. She was so far clown there
I thought I bad plenty of time.
.
Q18. How far had you traveled before she hit you,
A. I went right close to two lengths of the truck by the
time she hit me.
Q19. You saw tlmt road out there this afternoon. · She
would have no indication you were going on ~traight through
there until you crossed the center line, would she f Tlwre is
n white line tl1ere?
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A. Yes.
Q20. She would have no indication that you were
going on across there until you got your truck
partly across that center line, is that not correct f
A. Yes, that is right.
.
Q21. From that point to the point of impact is not more
than six or seven feet, is iU
A.
ell, some where practically eight or ten feet, I guess,along there.
Q22. And yon think she would have time to stop her car
while you traveled eight or ten feet t
A. When the Judge said '' She is going· to hit'' I stopped
the truck, enough to skid the brakes, and then decided I might
get out of her way and tried to go on, and she hit me just
about the time I started.
Q23. Had you stopped ?
A. No, I had slowed down, nearly stopped, and I thought
maybe I could get out of her way, I seen she was not going to
stop.
Q24. Didn't you make the statements at the preliminary
trial that you saw her down there but thought you could get
on across?
A. I don't know that I clid.
Q25. Didn't you tell the ShC1riff that out there f
· A. I said I thought I had time to get across and give her
the right-of-way?
Q26. You thought you had time to get across and give her
the right-of-way. You were taking a chance t
A. Just like she did. Yes, I did.
page 59 ~
Q27. She had the right-of-way, didn't she?
page 58

~

,v

By Mr. Crockett: We object. We don't think be ought to
argue law with this witness.
By the Court: If the witness knows he can answer. If he
don't know he can say he don't know.
Q28. Did yon know she had the right-of-way f

A. No, I didn't.
Q29. Yon knew you were entering a side road?
A. Not for certain, it waR my first time traveling the road.
Q30. You said you stopped at that stop sig·n that morning?
A. Coming the other way.
"
Q31. You know where the side road crosses tliere, and there
is a stop sig·n there?
A. Yes, I stopped.
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Q32. You stopped there that morning. You knew that, this
day, that you were entering a side road, didn't you Y
A. Not for certain, no.
·
Q33. Not for certain 1
A. I didn't know which was the right of way, I said, for
certain.
·
Q34. I thought you said you stopped there that morning
when you came there T
A. From the other waY.
Q35. You were going ..back by the same road?
A. Yes. There was no stop signs to show but what I had
the right of way.
Q36. Did you see those two signs back down the
page 60 ~ road at the intersection that you had already
passed?
A. No, I don't know that I noticed them.
Q37. You don't know that you noticed either one of them.
Did you notice that one had a wide marking· indicating the
main road went out there and the narrow marking indicating·
the other road went out the other way 7
A. I don't remember.
Q38. Did you see that one si,g·n there had an arrow showing
the road went toward the railroatH
A. Yes, I think I did, when I pulled down and slowed up
and stopped.
Q39. Did you notice the Karnes car after the wreckf Did
you look at the Karnes car f
A. Yes, sir.
Q40. Did you see the print of your front w·heel into the
right front fender?
A. No, sir, I didn't see anything.
Q41. The left front fender of the Karnes car.~-you didn't
see that?
A. No, sir.
Q42. You traveled some fifty to sixt:v feet after the accident before you got your truek stopped Y
A. About twenty or twenty-five feet, I guess.
Q43. You dropped off the Karnes car in about twenty-five
after the accident, and then you went on about thirty f~et
farther?
·
A. Twenty t.o twenty-five feet, I guess, I never measured it.
Q44. You mean tw~nty-five feet altog-ether?
page 61 ~ A. I say twenty to twenty-five feet after she
turned loose from me.
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Q45. You carried her car some twenty to twenty-five feet?
A. I figur~ about fifteen feet maybe.
Q46. About fifteen feet, under your statement, would make
forty feet, and you were traveling ten to fifteen miles an hour.
·were you trying to stop during that timeT
A. Yes. I pulled down there, slowed up ai1d practically
·stopped.
Q47. You mean rig-ht after tho collision¥
A. Yes. I stopped as qufok as I could. I cut into the ditch
to the left and stopped as quick as I could to see if any body
was hurt.
Q48. That took you forty to fifty feet to get stopped, and
you.say you were only making ten to fifteen miles an hourY
A. I was not making oYer fiye or ten when I started on
across.
Q49. And it took you at least forty feet to get stopped according to your statement?
A. Yes, I said I aimed to get out of her way when I seen
she was going· to hit to give her the right-of-way, if I could,
to keep her from hitting me.
Q50. I don't know whether I understand you .on this or
not. Do you saw now that you stepped on the gas and tried
to beat her across T
A. No. I said after I seen she was going to hit me.
Q51. Aft~r you Raw ~he was going to hiU
page 62 ~
A. Yes. I tried to cut left and get away from
l1er if I could and keep her from bitting me.
Q52. Where was your truck when you first saw her car?
A. Right where I put it in third gear.
Q63. Rigl1t wl1en you put it in third g·car. How fast do
you say she wns traveling?
A. I figure-tl1irty to thirty-five miles an hour.
Q64. You say you were practically stopped and you thought
you could get your truck all the way across that highway and
clear it before i,;hc traveled Revcntv-five to one hundred feet
at the rate of thirty to thirty-five 1i1iles an hour, is tbat your
~tatemenU You thoug·ht you could beat her across there!
That is all.
The witness i--tands aside.
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another witness introduced on behalf of the defendants, being
first duly sworn, testified as follows:
DIRECT E_XAMINATION.
By Mr. Crockett:
QI. You are M. B. Wallingford?
A. Yes, sir.
Q2. Where do you live f
A.. Princeton.
Q3. Princeton 1
A. Yes, sir.
Q4. Are you a brother of Doctor ,vallingford over here?
A. Yes, sir.
·
page 63 } Q5. ·were vou out with Harry Oliver Cooper on
February 6th, this year?
A. I was.
Q6. ·where did you go?
A. Went to Doran to get a load of coal.
Q7. Where were you taking the coal?
A. To Princeton.
QS. Why did you happen to go along with Mr. CooperY
A. vVell, Mr. Cooper had recently moved on one of Doctor's farms and he had never been over this road and I was
familiar with the road and the location of the mines and I
went along to show him the way, and help get the coal.
Q9. Did you get the coal f
A. Yes, sir.
QlO. What sort of a truck did yon have?
A. Chevrolet ton and a half.
Qll. How much conl did you get if you recall 1
A. Something over five ton.
Ql2. You started back to Princeton¥
A. Yes, sir.
Q13. Did you come up through North Tazewell t
A. Yes, sir.
·
Q14. When you got back down here to Four '\Vay I wish you
would tell tl1e jury wliat you saw happen with reference to
tllat accident,-how it come fl bout?
· A. Well, we were going· toward Bluefield 011 the rigl1t side
·
of the .road 278, I believe is the road that· goes
page 64 ~ straight through from North Tazewell toward Bluefield, and we were traveling on the right--hand side
of the road, and up at the intersection Mr. Cooper Alowed
clown and stopped to let the lady tJmt testified this morning-
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let her come pass, nnd when she passed he started on across
and we had gotten almost across-the fr~nt end almost ac:oss
the road that intersects there when I looked down to my right
and saw Mrs. Karnes' car coming. I said '' Lookout, she is
going· to hit you" and she did hit us right at once.
Q15. That is about the time she hit you 1
A. Yes, sir. I don't suppose it was a second from the time
I said that until she did hit us.
Q16. Have you any idea about how fast she was driving!
A. ell, it has to be an estimate, of course. I say twentyfive or ~hirty miles an hour.
Ql7. Did her car run into the truckY
A. It did~
Ql8. Were. you sitting in the cab of the truck along with
Harry Cooper¥
A. Yes., sir, on the rig·ht-hand side, the side that was struck.
Q19. Did you see her car when it ran into the truck¥
A. Yes, sir.
Q20. ·where did it hit the truck?
A. Well, you know there is two front lights in the front
fenders-on the front fenders-and she did not hit the truck
at a right angle, she hit it at an angle, I suppose, of fifteen
degrees.
Q21. Where did sl1e hit the truck?
page 65 r A. Just back of the front light on the right hand
side.
,
Q22. Well, tell the jury whether or not you could look out
that window and see that car hit the truck, right 011 your side,
was it not1
A. A little in front.
Q-23. A little in the frontA. Why, yes, I could see it.
Q24. You could see itY
A. Yes, sir.
Q25. What effect did the blow have on the trucld I mean
what injury did it do to the truck?
A. Well, when it hit that front fender it mashed it clear
back to the rear end of the front fender on the right hand
side and then it sideswiped the door. The mark is still on the
rig·ht hand door. Then it struck the right han<l corner of the
bed which extends out about that much further than the cab
run, and it hung on there and I suppose we carried the car,
well, I say, ten or fifteen feet.
Q26. What effect did it have on the bed? Did it break the
bed?
0

"r
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A. Yes, sir, it split the cross members in front of the bed,
the rear spring on that side-the rear shackle about that l<;mg
fastens the spring and bed-it broke it in two-the front rear,
the same spring on the rig·ht side was broken off, a curved
piece on the end of the spring; it broke both ends of the
spring off, you might say. It moved tlle rear end
page 66 } of the load of coal over about eight or ten inches.
Q27. You mean it moved the bed of the truck
over with the coal on it?
A. Yes, sir.
Q28. You had how many tons of coal on the truck?
A. Somethin~ over five.
Q29. Something over five tons 7
A. Yes.
,CROSS EXAMINATION.

By Mr. Peery:
Ql. Mr. Wallingford, when did you first see the KarneH
car?
A. It was about thirty feet from me coming up from down
toward the railroad. I was looking straight ahead and happened to turn my head and see Mrs. Karnes' car coming.
Q2. Was the truck crossing the highway then?
A. Yes, sir.
Q3. You say that her car struck the truck just almost that
second?
··
A. Practically so, yes, sir.
Q4. You had not looked down that way to sec if the highway was clear before you started across?
A. No, ijir. I said I was looking straight out on 278 tlic
way we were going home.
Q5. Had Cooper said anything to you about seeing a car
down there before he started across? · page 67 } A. No, sir.
Q6. Do you know whether he looked down that
way?
A. No, sir, I don't.
Q7. You say the Kamcs car struck righf back of the light?
A. Yes, sir.
QS. Which was the right wheel on your truck?
A. The right fender. The lights are in the end of t.he
fenders. She struck about that far back of the light. It
didn't damage the light at all.
Q9. That was right about the tire on your truck!

S1.1preme Court of -A-PP~ttls of VirginitJ,

fi~

IJt.I.

B.
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, 4, N9, tba t wollld he abPve th~ tire.
QlO~ The wheel i

.A..

Yes, sir, it would be &bove the tire.
Qn. YOU don't know whpth~l~ the wheel sku~k bell ca.r or

not, po yoµY

.A.. No, sir, I do not.
Qii. It. g-ot hingled up apd sidaswiped all the way backf
. A., Back to the bed. )Vlie.n it hit the b~d it seemed like her

car hung on the truck bed and we drag·ged it ~bput fifteen or
twenty feet and then it dropped off.
Q13. Whf.lt 1nirt of hor car stmck the tI1l1ck, do you I~now?
A. I could not say,-anyway the condition of her car, I saw
ir after the aceident,-the front end of her car hit the trqck.
Ql4. And you say you told him to watch out, she is going
to ~it you'f
A. That is what I said.
pEJge 68 t Q15. You have traveled that road often?
A. Yes. I been hauling coal over it ever since
thP. poal strike.
Ql.6. You te8tifie<l before the Trial Justice that he stopped
Uind let ope o~r go thrm1gh. I suppose l\fr. Cooper thought be
hn.d time to go fµrough and went on?
,A.. I don't romember saying he i:;topped, I said he almost
stopped, I didn't i-;ay he ~topped.

'.J.lfit)

witness stands asiclo.

The Defen daub here rested.
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PLAINTIFb1 'S INSTRUCTIONS.
Plaintiff's fostruction No. 1. Counsel for the defendants
to Instrnotion No. 1 for the following reas_ons:

Qnjfl9t~d

1. It is inapplicable to the facts of the case.

2r Tl1e:re is not suflioient evidence to sustain that instruction.

3. The second pn ragraph of the instntction is an incorrect
ijttJ.tement of the law, in that· the defendant, Harry Oliver
0()cmer was ~uthorized tQ pass into secondary highway No.
678, and in passing· into that highway, in a direct line, he did
not cross a:µy marked line tis referred to in the instruction.

·w. Ii.

,v

allingford,

~t iil., y. Jt3:thcrine l{ijmes
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M, B, :fV«tlingford~

4. The last paragrap4 of that instruction is objectionable
in that it is ~ ·find"ing ·instruction, and does not cover all of
the evidence introduced in the case, and in particular the
failure, or alleged failure, of the plaintiff to keep a pr-()per
lookout.
·

Objection ov~rruleq.··
Given.
E~ception by GOµnsel for the defcndants.
}mge 70 }

Plaintiff's Instntction No. 2. The defendants,
by counse~ objected to Jn!3truction N9. 2 for the
. following reasons:
l. It improperly directs a verdict for the plaintiff.
2, There is not sufficient ~vidence to sustain the second
paragraph of this insfruction.
3. The second paragraph of this instruction is contrary to
the evidence as introduced.
4. It does not negative contributory n~g~ligence.
5. It does not negative failure to keep a proper lookout.

Objection overruled.
Given.
F-AJ:ception by ooqni:;~l for the defendAnts.
page 71 }

By the Co-qrt! At this point I might instr11:ct the
jury that this case was originally institqt~d
ngainst three parties.
:M:. B. Wallingford has been disch~rg·ed as a party defendmi t to this proceeding.
He wa13 the man who was a passenger in the truck, ancl we
n1·e now proceedh1g as Katherine Karnes v. W. H. Wallingford and Harry Oliver Coope11, a11d that explains this in~truction as "both defendants''.
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~

I, Ersa Hamilton, a shorthand reporter, do hereby certify that the foregoing is a true and correct
transcript of all the evidence introduced in the trial of the
case of Katherine Karnes, Complainant v. W. H. Wallingford, M. B. Walling-ford and Harry Oliver Cooper, Defendnnts, at the May Term, 1951 of the Circuit Court of Tazewell County, Commonwealth of Virginia, as reported by me
iu shorthand.

Supreme Court of Appeals of Virginia.
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Given under my ~and this the 4th day of June, 1951.

ERSA. HAMILTON
Shorthand Heporter.
Approved:

SMITH & PERRY
Counsel for Plaintiff.
CROCKETT & GILLESPIE
Counsel for Defendants.

&ceived January 4th, 1952.
Signed this January 7, 1952.
VINCENT L. SEXTON, JR.
Judge.
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State of Virginia,
County of TazeweII, to-wit:
~

. I, H. Elmer Kiser, Clerk of the Circuit Court of the County
of Tazewell, in the State of Virginia, do hereby certify that
the foregoing and hereto annexed writing is a true, full a11d
complete Transcript of the Evidence in tl1e case Katherine
Karnes, Complainant, v. W. H. Wallingford, et als.,. Defendants, tI1e same having been filed in my office on December 28,.
1951.

Given under my hand antl the seal of the said Court, tllis
the 7th day of January,. 1952.
(Seal)

H. ELMER KISER,
Clerk of the Circuit ·Court
of Tazewell County, Virginia.
A Copy-Teste:
M. B. W.A.TTS, C. C.
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