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4 Supren1e Court of Appeals of 'Virginia 

DOCKET NO. A10272 

COI\f!\ION\VEALTH 

~ WARRANT OF ARREST 
vs. l \YAl~.REX HO\YARD CALD\YELL 

Executed thi~, th~ 2 day of April, 1963. 

Tpr. ·p. R. ,JEFFREY, JR. 

Upon t~-~ ~x~inatiou of the witllh~ eharge, I fi;ud the _ ac­
cused gnill::Y on :the fit$t_ ehn rget,.lht(i hii:!l $250.00, senten4e nint 
tp one lllO:tl't}l i:g· jail and. grder ,hint: tQ PI!Y cq$ts.· pf ~ount:;. 

Jl)dgment 1on ~nd cl1arge w·i~ltb.eld. · 
Appeal~)i n(f.t~d on. lst charge. 

E~s:e~- QQun~ Cpurt 
6/6/63 

C'. VINC~NT· ~~l{Jl)\VJCK'- J~Qdge: 

Filed:. in. ·t:li€:'· -Cle;pi~a ·.Qffice -.of ]us:s~x ·~ouri·ty, VA•, Oircui t 
·~ourt The l4th-d4if 9£ .J1:u1e, 1963. · 

A_. Nf~T.l.AEY. ttl~r~ 

.-p~~e -.2~ l 

S~:t\ .. l\TEI :QF 1~&1NIA l To;,y}t: X;q.~~~ 
{'~t)f("'"Nlf~T ;op- It·ssE.X.- \ . -

·w.t1 i.:\N·t SREB.lFF tlll POLIPE O'FFl(eER':· 

'\Vhereas; f>~- R.. Jeff.t'eyi Jr~ ·S'.P. l13's< 1this d~3t. ~Ja<le ~pm~ 
p~lli~t~~lt4 in~().nnatio.l}..Oli oatb b~$q1ie· JU'e), Arthur ;m. ~~~efo~(l 
Justiee of· th~ Peace of the "sai<l Co.U)lt;v:, rt11at \Y'arrlln M{)i\V:ard 
Ca~4'\Vel1 hi the ~aiel- County dic:t .. on-'·t:ii~- i day of .April,. -~;~l~3 ~, 
r1) i~~lJi'Yfully .qrive and- o,p"<ft•:s:.te')l1·mo~oir yehicl~ .on ·,th:e h,~gh­
·wli;ys :of Virgini-a . ":bile under .. the, 1unl!'¢ti~e of' mt()~~tin;g 
r})ev~rages inv~olatiQll -of seetiol~ .18.f[,.;_~ IQ'f 'lfh¢ Co.de. . 
.. '(:2:). rnla~tfully cJriv~ apd operate ·a· motor v~btcle ·.04~ ti\~· 
State .hig;lrway ~ecld.~$.$-ly, at a .. e:~~:ed,; and in·$ !D-anii'~f en:-



'Van·en Howard raldwrll , .. Common"?ealth of Virginia 5 

rlang~ing li£~, lin1b and property of other per~on~, in violation 
of ~ection 46~1-189 of th(l Code. 

The~(l are, therrfOJ'(l, to eomn1anrl you, in the nan1e of the 
Commonwe.~Jth, to apprPlwncl and hring lwfore thr County 
CouJr,f ·nf t}JP ~aid . .County, the.- hotly (bodiN;) 0! the above 
ac9fi~,9.(1, to~·~~W<'i~ Jl1(l aaid complaint and to h(l irtt_rther dealt 
wr~ug~cond~ ta.;UI4w. A;nd y.ou a1·e·~l'so;direct(ld ~i!J:.summon: 
---.~~...-...--,~te:Olb'i' 1\.ddress --· - 0 
~--~--~;;;,-,_,...,.,-_,;..;;;--..,.-__ ~_ tqolbr Address-, __ -__ -_ 0 
~-::::::::::::~"'="""'~r~~}'Qr !ddress ~-~ .0 

:'<:_ :---:· - ,-::~~'color Address, -~ ---_ -_ ~o 

'"""'-· _,.............~-~-~--------~~---: ----~-----•·-- {QQi(>r -~dd ress. <c- · ~---~- '10 

1I!.S. ~~tJi!$.~~$.1; 

G.1i({~~; ~qn;~~~r -~¥ ln1~dl ·~nm :$.~al, ili:~· ~ -day:· idf1 
tA1ptU~. ~!!83. 

~8'f.HU~ $~ B~~~ll~Bto.: '{1S'~~l~) 
~( Ti~l~;~~, Issu~·gl~!fiilew:)i 

J).fl_li~tce o! :$be· J~iage~ 

.l~~~~-ijifsJf sft~ll1 

ST~~}fll i@F '~llt<K~'ll~~-<t"l®IDrNi~:¥· lOF'~$$®~, tof~t.-:• 

~'- Ll~,ur E~, ll~ttetfQ"tdt Q.~ JJM~rc~ :·Pi 4ih~ ~e~'¢~ -~ 'BJl(}l fot ~e 
~a~w_._.~()r~~~~i(l,i_:'$~~.~~ .~--~]~~~~'-• -~·._- o~nlfi~~·- ¥tjh~ .. t-- ~~Jit!Pi 
~~Qrfr@j_ .. ~al~~~~~.·'I!J~~I.J@ij·~~~,_t@;S,,}~H~l!~~~~fl-jh~~el.~isj·J~~~--~~~9l!l 
-'!t~~~t~vil~:f.lg~tJ! .... ~tl\eJt~_~~l~e-~~._-- .i~~~~)~~:it0~.~~·l~mmonW.f!aWft};!)_tojl 
~ir~i,~1.in~·t~~·-sy~-Q~·~·!%~·i~~tr.'41_1@~/~~Q)•t@Ol~$·, :(i~:<}l1~@.~);1 
lO'~~~:.i~~~!'.'t!~llf~~~tt;. ;o$J_--~~~~- ~~~;Jj:t~~~f!·,.~~~tf~J.~~fil (~~!~~,, 
~~:~1€1.~,, ;~\lt~: ·~~~~~ts, ~to _ ftihe·_ illS~· t(:).~ ,~ L(D)Qroroo~~~I}J]~ ~~! ~e 
~~:n.ti~~~~~-.· .•. _._-.f~!-_ ••. _-.-~I!{:)~:,_J!bis~ ,-eo~~iti9~~;,.. ''it'~~if;.-_ ··ttl\e-.. _-•.J!a.i:d~. ~\Wtiw·~-~~~ 
~~w@·tf4i_i,:~~~~~ .. )diaMJ-.• .,~~MT-.:lJ~~-:r:.e·~ itl!~' I(Q.&.mf~ ~~e>~~· ~-~ 
S)Ds~¢~;~.~.~~l-!~.r~r·~~·-~·~-·~~w .. 4i~•~-!M1~~~---~~6~--·.-:a~ ·-·w~-·--~-~~~ )t(1r,~~'~t 
-~~ll~ll)lliif!~~ .W:ip~~i~~~~~ ~~ ~~~if' \fi~e, -~~ \times· ~~-~- w~c.~~;ifh~ 
,.P~:Q:ce:~~f!~a: ~f;il~J"- •. -.. ~~·~t;~))~J.teAl .a~ -_l~m!~tr.ti~a~r~l '!l'n4i _1o.eftl~e, 
itQf,' l«QJ)m:1l. lt1J!~e·a!£t~1!~ lftl~ t~~ .. 11\:~dijlg· i~·. ~~([ee:~~£11 altF 
tg'~!)ll.~~oJI. i\~t!}!,{t}l~~ tdll~~g-~~~, ~~· ·w@W·~!iJI~,j itt>• ·~~~~!'·:~q;-p __ -lllbe· 
~(l,J~§]·· ~~ ~~j~h~ h~! is· ~~_!lg~~~i,,:~l!!~- .. ~JlijYJ.-~-<>~ :~~~~nil, ftli~Jllf!' 
~~Pll~~~.: ~li~· ~(}:@~e'lO~ ~~ir~l ctt~~~,, rtm~~ ;aM(\}' (~ll~~~iJ~n· %9· -~~·~~iij· 
~ ~~~ ~P:r~· ~44i,le~~~. ~~ ~)l·e.:cfta<ft.g,e~ ~s: -In~~~, .dj&~o~~il .~:ti· 
OJ! ~~itjj!IJ!i$1 ·q~~)B~fi~~¥oi~i~~:.o~4~J.-!.~f.';Q.i CQmp~t'@~,ICQUI'~~i~:Q.J}! 
~UJD'OJJ\;<·~l!'e•~!]!riiL'~ij }¢~~~!f1nt~~.·- itill~~A~~-~tJL :_ ~- =-- . __ · ;-· . _ - . .f$}Jp_UJ 
~~~~Ji· rtl!~;Jl¥~s~r~~Jg~:-l91 ~~~~a i-~~9:~--·~~.·~· ll·~~~:d,1.\&~ .~ .- - " 
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6 Supren1e rourt of Appeals of Virginia 

days fron1 tbe datf:l h(ll'(lof. Nonapp<'arance sha.ll h<' deemerl 
to constitute a ".:aivN· of trial hy jury. 

Given under 1ny hand, this 2 day of April, 1963. 

ARTHUR E. BAREFORD, J. P. 

Commented A. E. B. 208.25 

DOCKET NO.--­

CO~I~ION,VEALTH 

{ WARRANT OF ARREST 
YS. l wARREN HO'\ ARD C.ALD,\ELL 

Executed this, the 1 day of April; 19()3. 

Tpr. P .It ,JEFFREY, JR. 

trpon the exnn1inntion of the within charge, I find the 
accused 

Filed in thE' Clerk·~ Offic<' of EssE.lx County, Va., Circuit 
CoJtrt The l4th day :of June, 196.3. 

A. ':MOTLEY. Clerk 

page 3 ] Telep}to.n(l: fli.llcre.~f 3-6000 

To JOSEPH"\\. CHIXX; ~I._ D. 
D. E. Audr!-ws, 1\I. D. 

Tappahannock, Va., April 2, 1963 

lf "\Yarreu Ho,\"'ard Caldwell 
R-.. F. D. l, Lexington, '\"lrginia 

Fo?r Professio'izal Serrices: 

4-1-63 Blood, Alcohol $5.00 

page. 4] APA-104 JP---lOOli--5.62 

OFFICIAL RECEIPT FOR CASH DEPOSIT IX LIEU 
OF RECOGNIZANCE- - ·-

'VITH SURETY-

County of Essex Virginia No. 49264 R 



Warren Howard Caldwell v. Commonwealth of Virginia 7 

Received of Warren Howard Caldwell for the appearance 
of "\Varren Howard Caldwell before 'the County Court of 
Essex County ou the 2 day of May 1963 at 10 A.M. to answer 
charge made against him-her under oath by P. R. ,Jeffrey, 
Jr. on the l day of April 1963 Five hundred --00 Dollars 
$500~00 whieh includes fee of the Justice for taki~ng this re­
co~anc~. 

Ap»i-2: l963, 

SeQti()n 119~1J;(}7, l950 Code of Virginia 

ARTRII!t :E;- B4DE~ORD 
~Y.~ice.• <Qf the Peace 

J).qpli~te-To Ool,U"t 

·pag~,: io) 'l S1~ _;pJ~ t$'2tll~v-. 'j;.._~)!ii58 

:DE~~RfMl~.1t~tLt ::QF ST-~$'E POt:t:GJD 

n ·6~393 

O:ounty~ :pf E~se~ lll~t~r A;pml ~' ~fiS: 

¥~r~ 'W•r,~en He:w~~d· .Oald:W.ell yq)l( ·ll)~~· llle~~ly ~slliilttXQue~ 'ftq 
~P.P:~!lf' ~ th~ ,Es$e~~ 0onnt1 · ·.~og~- ~J im~p;pah~P~9e~ gn. 
-~~~ .:2~. ~1~6S:.· ilt ~@; ~-~ \tfo.1 ;anr~;.~~1ri ilbtt · ¥-i:(!)li§i~g t®~·· mQ~Qr 
~~]fi~ij ~lilVS· Qf :V~t~a~: to· :wi.t ·: - · -

~tfckl!es§j fn).:r~1~~· ~, l~ip·e~·(l~~g.·,· -___ -· ~:· :~?~ ~1·~: ~~~ 

-¥.P~ _ :~o'!J.e: :~:r _ . -Oh:a}J~'Qu~~~ ._;fi<) .it)p_epa.t~r,g :~icens~' \Q 
-m~g~~ :- =-=- :- -=- - -- -:a~ 

'Q)~~n· ·(q)~~· ~dtQt·~~h .. 1UPJler~ ~~p·e:g;e,ij,;\Qf'm~~~ie'~lt~~ !beN~· oo . 

. 1: h~te\1¥· ·~»omis.e: to~ a:pp.ea;r- ·at: ~th~ ~tim~· aJJ:4 :.plaq~- ·$;pe~:edi. 
~~b:()~~· 

-~efe~Jd~t:'s: ·S!g;naty:r~·· ----,--~...,.,.--~"'"-'----=-..,......,......_-----""'-:--~ 

Stlmmo_us, ~'-sy~(l: ®4~:r· 'Titl.e"··4;6~l~eetiQ:tl 17.8, C.o.tiie: ~c~d]' 
Vi1f~i~. _ F@~}\li'.e~ ~~o, 'Q.QJAP~ ·~'ijfk ~h_f$; ~:Oi!ti'IT~sr ~~ot1-ti~ll~s, 
ll- ~~~!l~•t@; \Off~e~. · 



8 Supren1e Court of Appeals of Virginia 

Trooper P.R. Jeffrey, Jr. Shield No. 268 

All traffic fines for State violations are paid into the Literary 
Fund for Educational purposes. 

COMMON\VEALTH OF VIRGINIA DIVISION 
OF ~IOTOR VEHICLES RICHMOND 

If this abstract relates to a conviction of exceeding a speed 
limit, the Court is requested to state rate of speed and zone. 

Defendant Warren Howard Caldwell 
... -\.ddress RFD 1 -
City Lexington, Va. 

Race \V', Sex 1\1, ""'eight 220, Height 6 ft. 1 in. Code 
Eyes Blu, Hair Bro, Month Born FEB, Year Born 1928, 
Oper. or Chauf. License No. 6B528463, State Va., Vehicle . 
Year 58, 1\{ake Ford, Type Pick-up, Vehicle License No. T64-
611, Year 62, State ·va., Occupation Well D_dller . 

• Jurisdiction, Count~T. City or Town, 
Nan1e of Court 
Offense Date 
Plea Guilty D ~ot Guilty D 
Convicted of 
Date 
Penalty Imposed 
License Suspended t Yes D No D 
Period Suspended 
License Surrendered ! Yes D No 0 
Signature of Judge or Clerk 
~arne of Arresting Offieer P. R. Jeffrey, Jr. 
Title of Court Official 
Date 

This abstract is filed by the Judge or Clerk of the Court 
having jurisdiction of this cas(.l as required by Section 46.1-
413, of the Code of Yirginia, as amended. 

Com. vs. Caldwell 
Com. Ex. '' B'' 
6/6/63 C. V. Hardwick, Judge 
Es$ex Co. Ct. 

D 62393 
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page 6 ) To 

COl\iMONWEALTII OF VIRGINIA 
DEP ART~IENT OF FINANCE 

DIVISION OF MOTOR VEHICLES 

2B 541044Rec'd 11-30-59 S 

ABSTRACT OF CONVICTION 

Of· Wa~ren, H. Caldwell 434 White or Colored 
Address of Defendant Rt # 1 Street and Numb_er, If Any 
·L~xington, Va. 
_))ef~ndant's Operator's or Chauffeur's License Number 
541044, Give· N amc of Statet Vehicle License Number ---
Give Name of State 
Offen~e. Charged in Wat•rant Drunk Driving 
Date of Conviction Nov. 10-19.59 Plea of Guilty or Not Guilty 
Defendant Convicted of above offen~e 
Penalty Imposed 100.00 + 10.25 Appeal Taken No 
If Defendant wa$ Convicted of Reckless Drivin·g, Was J.Jicense 
Suspended · Period of' Suspension from D~te 
of Conviction 1 yr. 
:Name of Officer Making A-rrest Lavhot·n - Stinnett, Was 
Li~ense Card Surrendered Yes. 
J~jsdictjon, County, City, Town of Bue:tJ._~- Vista, Name of 
Court }4.-gncipal 
S~gttature of the Judge o1· Clerk of the Court Rita Mans 
Title Clerk 

RecQttmtendation of the Court--as P.rovidedby Chapter 389, 
Acta of' 1984 Coded Nov 3 

Date :of R.eport Nov ~5, 1959 

This Abstract is filed' 'Qy the Judge or the Clerk of the 
:Court having jurisdiction of this case'· as required by Chapter 
a84, Acts of 1944. .. 

N Ov,':.'i'l195.~ 
Nov '21: l~Q.Q 
NQ.v 30. 1~59. 
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page 7 ) 

The Con1n1onwealth of Virginia, 

To the Sheriff of the County of Rockbridge, Greeting: 

'Ve Conuuand You, That you sun1n10n "\Yarren Howard 
Caldwell, R.F.D. #1, Lexington, Virginia, to appear before 
the Judge of our County Court for the County of E~sex, at 
the Courthouse thereof, on tlu") 16th day of ~lay, 1963, t;o 
show cause, if any he can, why he should not forfeit cash 
bond in the amount of $500.00 for hi8 appearance in the 
Essex County Court on May 2. 1963. haYing been charg(\d 
with (1) operating a 1uotor Yehicle on the State Highway 
under the influence of intoxicating beYerages and (2) reckle·s~ 
driYing on the State Highway. · 

And have thE'n thC'rE' this writ. 
"\Yitness, Elizabeth )I. Hardwick. Clerk of our said Court, 

at the Courthouse, this 3rd day of ~lay, 1963, and in the--­
year of the Cmnmonwealth. 

ELIZABETH ~I. HARD"\VICI{, Clerk. 
Essex County Court 

DOCKET ~o. A 10272 

Form No. 232 

CO~I:llO~"-EALTH ·OF "\TIRGINIA 

\ RCLE "\TS. 
l".~. ~ ,Y.A.RREX HO"\YARD CALD,YELL 

R .. F.D. #1 
Lexington, Virginia 

To May 16, 1963 Tertn, Essex County Court. 
Executed by delivering a true cop~· in writing to Wan·en 

Howard Caldwell. 

. This 13th day of ~Iay. 1963 

"\V. B. CHITTUM 
Sheriff of Rockbridge Co. 



'Varren Howard Caldwell v. Commonwealth of Virginia 11 

Judgn1ent in favor of the Connnonwealth of Virginia against 
'Varren Howard Caldwell for the sum of One Hundred 
Dollars ($100.00) for failure to appear before Essex County 
Court in compliance with the term of his bond executed on 
April2, 63, before Arthur E. Bareford. C. ·v. Hardwick, Judge 

page 8 ] Form T,J 8-2-19-62-50M 

COM:J\ION,Vl•~ALTH OF VIRGINIA 
Essex Countv Court June 14 1963 
To 1\Ir. Arnold 1\tlotley, Clerk 
rii·cuit Court, Tappahannock, Va. 

I Hand ~·ou Herewith my Cherk No.1309 In settlement of my 
l).cc~unt as follows : 

Date 
616/63 

K11496 

G314859 

page 9 ) 

Des~riptions 

Commonwealth of Va. 
vs. 

Amount 

"\Varren Howard Caldwell 
Docket # A 10272 

Case appeal~d 
Cash Bond #49264 R 
Court ordered. forfeiture 
Additional Bond 

$498.00 AEB 
-100.00 
350.00 E.M.H. 

$748~00 

'$748.00 

C. VINCENT HARDWICK 
per ELIZ. AI. HARDWICK, Clerk 

OFFICIAL RECEIPT 

OFFICE OF THE CLERK OF THE COURT 
Essex County 

Tappahannnock, Va. June 14 1963 
Received of C. Vincent Hardwick, Judge 
Essex Cqunty Court Dollars 
For the account of --------------

I 
) 



12 Supre1ue Court of App(\a}$ of 'Tirginia 

Writ Tax and D(\pO$it in th(\ Following Chancery Cause 
or Action at Law 

Plaintiff Con1monwealth of Virginia 

vs. 

Defendant 'Yarren Howard Caldwell 

Account An1ount 

T 103 Chy. 
A No. 1835 
X 104Law 

D 6 Chy. 
E Docket 
P. 7 Law No.--------------

F 303 Chy. 
E 
E 304 Law 

0 748.00 Appeal. 
T A. I\IOTLEY, 
H Clerk 
E 
R 

Total Depuf,lJ Clerk 

page 10 ] ReceiYerl from Es~ex County Court th(l ~urn of 
$748.00 as ca~h hail bond in tlw appeal cnuse of 

Con1monwealtl1 of y·irginia Y~. Warren Howard. f'nldwell. 
Given under my hand this 14th da~., of ,June, 1963 

page 11 ) 

ARNOLD MOTLEY, Clerk 
Essex County Circuit Court 

E~IORY L. C'ARLTON 
Attorney At Law 
Tappahannock, Va. 

June 18, 1963 

Con1monwealth 's Attornev 
Essex County · 
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1\Ir. Arnold Motley, Clerk 
Circuit Court of Essex County 
Tappahannock, Virginia 

Re: Commonwealth vs: Warren Howard 
Caldwell- Appealed Misdemeanor 

Dear Arnold : 

Will you please summon the following named witnesses 
for the Commonwealth in captioned case, to appear in the 
Circuit Court of Essex County on Tuesday, J nne 25, 1963, 
at 10 a.m.: 

DR. DOUGLAS E. ANDREWS 
Tappahannock, Va. 

TROOPER P. R. JEFFREY 
Tappahannock, Va. 

Yours very truly, 

EMORY A. CARLTON 

Summons 6-19-63 CO 

page 12 ] The Commonwealth of Virginia, 

To tile. Sheriff of the County of Es.JJe.z, Greeting: 

We Command You, That you sum.m.on Dr. Douglaa E. 
Andrews, Tappahannock, Va. to appear before the Judge of 
our Circuit Court of Essex at the Courthouse thereof, on 
the 25th day of June, 1963, at 10 o'clock A.M., to testify and 
the truth to say in behalf of the Plaintiff in a certain matter 
of controversy in our said Court before said Judge, pending 
and undetermined, behveen Commonwealth of Virginia, Plain­
tiff, and Warren Howard Caldwell, Defendant. And have 
then there this writ. 

Witness, Arnold Motley, Clerk of our said Court, at the 
Courthouse, this 19th day of J nne, 1963, and in the 187th 
year of the Commonwealth. 

ARNOLD MOTLEY, Clerk. 
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If you claim pay for attClndance and mileage :fill up the 
certificate below heforCl lCla,·ing ~onrt and tnake oath before 
the Clerk. 

Nun1ber of n1ilCls traYl\lled first dav bv the n1ost dirClct routP 
in cmning to and returning fron1 ~ol;rt: 

------miles 
10 

Deduct 10 miles each day for which no pay is allowed 

Total No. Days .Attendance---­

Total No. Miles --------

Total 

$ 

$--­

$ 

I clain1 and n1ake oatb that I attended Court under the 
within summons and the aho,·e account for attendance and 
mileage is correct and unpaid. 

Signature Postoffice 

Sworn to beforl\ n1e. Arnold ~!otley, C'lerk. 19--

-----------, Clerk 

G. H. Parent - Le.qal Fo1·nu~, .Asllland. T'" a. 

(ReYerse side) 

Executed in E~sex County, ·va., on the 21 day of June, 1963, 
by sun1n1oniiigthe withinnmned party. 

L. T. BRUTOX, Sheriff. 

page 13 ] The Commonwealth of Virginia. 

To the Sheriff of thl\ County of Essex, Greeting: 

We Command You, That you snn1n1on Trooper P.R. Jef­
frey, Tappahannock, '\""a. to appeat· befor~ the Judge of 
our Circuit Court of Essex at the Courthouse thereof, on 
the 25th day of J nne, 1963, at 10 o'clock A.M., to testify and 



'Varren Howard Caldwell v. Commonwealth of Virginia 15 

the truth to say in behalf of the· Plaintiff in a certain matter 
of contro, .. ersy in our said Court before the said Judge, pend­
ing and undetermined, between Comtnonwealth of Virginia, 
Plaintiff, and Warren Howard Caldwell, Defendant. And have 
then there this writ. 

Witness, Arnold :hiotley, Clerk of our said Court, at the 
Courthouse, this 19th day of June, 1963, and in the 187th 
year of the Commonwealth. 

ARNOLD :MOTLEY, Clerk. 

If you claim pay for attendance and mileage fill up the 
certificate below before leaving Court and make oath before 
the Clerk. 

Number of miles travelled first day by the most direct route 
in coming to and returning from Court. 

------miles 
10 

Deduct 10 miles each day for which no pay is allowed 

Total No. Days Attendance---­

Total No. ~files --------

Total-----

$ 

$ 

$ 

I claim and make oath that I attended Court under the 
within summons and the above account for attendance and 
mileage is correct and unpaid. 

Signature Postoffice 

Sworn to before me, Arnold Motley, Clerk, 19--. 

-----------,Clerk. 

G. H. Paretzf - Legal For1ns, .Ashland, Va. 

(Reverse side) 
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Executed in Essex County, Ya., on the 20 day of June, 1963, 
by summoning th~ within natned party. 

L. T. BRUTON, Sh~riff. 

* * * * * 
page 19 ) INSTRUCTION NO. 1 

The Court instruct~ th(l jury that if thC'y h(lliC'Y(l b(.lyond 
a rPasonabl€.l doubt that tlw d€.lfC'ndant was thC'rC'toforP con­
Yict~d of unla\\·fully op(lrating a n1otor Y~l1icl€.l while und~r 
the inftu~nc~ of intoxicating b~Yerages within a p~riod of 
ten years of April1, 1963, and "·as fin€.ld and S€.lllt€.lnced there~ 
for, and after the conYietion the dtlf~ndaut unlawfully droYe 
or operat~d a motor Y(lhicl(_") upon the public highways in 
Essex County, Virginia, on April 1, 1963 whil~ under the 
influene~ of intoxicating beYC'rages, th~ jury should find th~ 
d~fendant guilty as charged and fix his punishment by a finP 
of not l~ss than Two Hundr(ld Dollars nor n1ore than On~ 
Thousand Dollars, and by confin('Dt('nt in jail for not les~ 
than OU(l month nor tnor(l than one year. 

IXSTRtTCTIOX ~0. 2 

The Court instructs thC' jur:r that in law the an1ount of 
alcohol in th~ blood of au accusC'd }lC'rson at th(l titu~ of the 
alleged off(lnse as indi<'at(.ld by a dtNnical analysis of the 
accused blood gh·es rise to th(' following pn1Stunptiou: 

If ther~ was at that tint{' 0.15 per C(lnf or tnore by w~ight 
of alcohol in th~ accused blood, it shall b€.l pr(.lsumed that th~ 
accused was under th(\ influ('nc~ of alcoholic intoxicants. 

D. ,V.-Judge 

page 21 ) INSTRL'CTION NO. 3 

The Court instructs the jury that any person who has 
drm1k ~nough alcoholic beYerages to so affect his manner, 
disposition, sp(lech, 1nuscular mo,·em~nt, general appearance 
or beltaYior, as to be apparent to observation is deen1ed in 
law to be intoxicated. 

D. ,V.~udge 
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page 22 ) INSTRUCTION NO. 4 

The Court instructs the jury that as a matter of law, in 
considering this case the jury must not entertain such doubts 
as are merely chimerical or conjectural. A doubt, to justify 
an acquittal, must be a reasonable doubt, and it must arise 
from a candid, and impartial investigation of all the evidence 
in the case, and unless it is such a doubt, that were the same 
kind of a doubt interposed in the graver transactions of life, 
it would cause a reasonable and prudent man to hesitate and 
pause, it is insufficient to authorize a verdict of not guilty, 
if, after considering all the evidence, you can say you hav~ 
an abiding conviction of the truth of the charge, you are 
satisfied beyond a reasonable ·doubt. 

D. W.-Judge 

page 23 ] INSTRUCTION NO. 5 

The Court instructs the jury that the law presumes the 
defendant innocent until the Commonwealth has established 
his guilt by evidence so strong, so clear and so conclusi"9'e 
that there is left upon the minds of the jury no reasonable 
doubt of his guilt. This is an abiding presumption and goes 
with the defendant throughout the entire trial and applies at 
every stage thereof, until a verdict is reached. If possible, 
the jury should reconcile the evidence with this presumption. 
Mere suspicion or probability of guilt, however strong, is 
never sufficient to convict; nor is it sufficient that, by the 
greater weight or preponderance of the evidence, the .guilt of 
the defendant is more probable than his innocence; for until 
his guilt has been proven so clearly that there is no reasonable 
theory upon which he can be innocent, the presumption of 
innocence still applies and the jury must acquit him; for a 
verdict of ''Not Guilty'' means nothing more than that the 
defendant's guilt has not been proven beyond a reasonable 
doubt. 

D. W.-Judge 

page 24] INSTRUCTION NO. 6 

The Court instructs the jury that a reasonable doubt is 
that state of mind in which the jury cannot say that they 
have an abiding conviction to a moral certainty, from all the 
evidence in the case, that the defendant is guilty of the 
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crime charged in the warrant. Au abiding conviction is one 
which does not ·chang<' or shift, hut remains upon the mind 
and satisfies the conscienc(l. If, after considering all the 
evidence, the jury docs not have such an abiding conviction of 
the guilt of the defendant, to moral certainty, they nntst ac­
quit. 

D. ,V.-Judge 

page 25 ) INSTRUCTION NO. 7 

The Court instructs the jury that, although the results of 
the blood analysis here involved give rise to certain presump­
tions, yet this does not shift the burden of proof in this case, 
and, the Court tells you that this presumption is one of tlw 
circumstances to be considClr<'d and weighed by the jury, 
along with all the other eYidf~ncc in the case, in detel'lnining 
the ultimate proposition, wh<'th<'r th(l evidence, as a whole, 
raises a reasonable doubt in th<'ir 1ninds as to tlw guilt of 
the accused. If ther<' is such r<'asonnhl(l douht, tlwn th(l jury 
shall find the defendant not guilty. 

D. ,V.-Judg<' 

page 26 ) · INSTRt:CTION NO. 8 

The Court instruct~ the jury that if they find there is a 
conflict in the evidence in this casl' on anv fact or circum­
stance tending to establish the guilt or hniocencc of the de­
fendant, a part of which is in fa\'Ol' of thc theory of the 
state and a part is in favor of the theory of thc d~fendant, 
and the jury should <'ntcrtain a reasonabl~ douht as to which 
is true, then it is thc duty of thl' jury in arriving at their 
verdict to adopt the evidcncc, th(lory and conclusion most 
favorable to the defendant. 

D. V/.-Judge 

page 27 ) INSTRUCTION NO. 9 

The Court instructs the jury that, upon a charge of driving 
while intoxicated, only a physi~ian, registered professional 
nurse or graduate laboratory technician, using some type of 
a cleanser or sterilizer for the instruntents used and for the 
part of the body from which the blood is taken, other than 
alcohol or other substance which might in any 'vay affect 
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the accuracy of the test, shall withdraw blood for the purpose 
of determining the alcoholic content therein; where practica­
ble, the phy·sician of such person's choice sl1all withdraw said 
blood. The blood sampl<' shall be placed in <'ach of two sealed 
containers provided by the Chief :hfedical Examiner. Upon 
completion of taking of the sample, the containers shall be 
resealed in the presence of the accused after calling the fact 
to his attention. The containers shall be especially equipped 
with a sealing device, seal(.ld so as not to allow tampering, 
labelled and identified showing the person making the test, 
the name of the accused, the date and time of taking. One 
sample shall then be delivered by the person who withdrew 
it to the police officer for transporting or mailing to the Chief 
lledical Examiner ; and the other sample shall be delivered 
to the person accused, or if he is unable by reason of physical 
or mental disability to receive it, to the accused or the at­
torney for the accused within a twenty-four hour period fol­
lowing the withdrawal of the blood, and the accused, or the 
attorney for the accused, shall deliver by transporting or by 
mailing the same to a laboratory supervised by a pathologist 
or a laboratory approved by the State Health Commissioner a~ 

one having sufficient equipment and personnel com­
page 28 ] petent to make such test for testing in the same 

manner as hereinafter set forth as procedure to 
be followed by the Chief Medical Examiner, and provided 
further that all procedures established herein for use in 
transmittal, testing and admission Qf results in trial of the 
case for the sample sent to the f'hief l\Iedical Examiner shall 
apply to sample sent by or on behalf of the accused to an 
appro\'·ed testing laboratory. Upon receipt of the blood 
sample, the Chief Medical Examiner shall cause it to be 
examined for alcoholic content by the State Toxicologist or 
by au Assistant State Toxicologist, who, upon the completion 
of such examination shall execute a certificate which certificate 
shall indicate the name of the accused, the date, time and by 
whom the same was received and examined, a statement that 
the container seal had not been broken or otherwise tampered 
with, that the container was one provided by the Chief 
lledical Examiner and a statement of the alcoholic content 
of the sample. The certificate attached to the container shall 
be returned to either the police officer making the arrest, 
the department from which it came, or to the clerk of the 
court in which the matter 'rill be heard; and the certificate 
attached to the container forwarded by or on behalf of the 
accused shall be returned to the clerk of the court in which the 
matter will be heard, and such certificate shall be admissible 
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in evidence when attested by the pathologist or by the super­
visor of the laboratory approved by the State Health Com­
missioner. 

And the Court further instructs the jury that when the 
person arrested within two kours of the time of his arrest 
requests or consents to the taking of a blood sample for 

chemical analysis, if the result of such chemical 
page 29 ] analysis of th~ blood sample taken is not received 

in evidence at the trial for any reason whatever, 
including but not limited to the failure on the part of any 
person, except the person arrested, to comply strictly with 
every provision of this section, then the rights of the perso1_1 
arrested shall be deemed to have been prejudiced, and he shall 
be found not guilty of any offense under Section 18.1-54, or 
of any similar ordinance· of any county, city or town, and his 
license shall not be revoked under any provision of this sec­
tion. 

In the event that the Commonwealth fails to comply with 
any of the requirements of this section, then this failure shall 
be deemed a reasonable doubt of defendant's guilt. 

Offered by Defendant Refused Excepted to by Def. 

D. W.-Judge 

page 30] 

• • • • • 
ORDER 

This day came the Attorney for the Commonwealth and 
the accused, Warren Howard Caldwell, in person and repre­
sented by his attorneys, Blake T. Newton and Dabney Over­
ton, pursuant to a cash recognizance ; and being arraigned 
in person on a warrant wherein the accused is charged with 
operating a motor vehicle on the public highway while under 
the influence of intoxicating beverages, being a second or 
subsequent offense within ten (10) years, appealed from a 
decision of the Essex County Court, tendered a plea of not 
guilty and put himself upon the country for trial; the Com­
monwealth doth likewise and is~ue is joined thereupon. 

Then came a panel of elevel) jurors, selected according to 
law, who were examined by the Court and found free of all 
legal causes of exception and qualified in all respects to serve 
as jurors for the trial of this case, and the Commonwealth 
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and the accused having each erased three names from said 
panel, beginning with the Commonwealth and acting alter-, 

- nately, the remaining five (5) against whom there was no 
exception, to-wit, Ernest A. Gaines, J. R. Clanton, William R. 
Hammond, Robert A. Pitts, Jr., and George B. Elliott, were 

sworn to well and truly try and a true deliverance 
page 31 ) make between the Commonwealth and the accused 

and a true verdict render according to the law 
and the evidence. 

Upon the heai.·ing of all of the evidence for the Common­
wealth, counsel for the accused moved the Court to strike 
the evidence as being insufficient in law to sustain a verdict, 
w·hich said motion was overruled by the Court and to which 
said ruling the accused, by counse I, noted his exception. There­
upon the remainder of the evidence was heard and counsel 
for the accused again moved the Court to strike all of the 
evidence, both of the Commonwealth and the accused, as the 
same was insufficient in law to sustain a verdict, which said 
n1otion was overruled by the Court and to which said ruling 
counsel for the accused again noted his exception. 

Whereupon the jury, having received the instructions of 
the Court and heard argument of counsel, withdrew to their 
room to consider of their verdict and after sometime returned 
into Court, having found the following verdict, to-wit: 

''We, the jury, upon the issue joined find the defendant 
Warren Howard Caldwell guilty of operating a motor vehicle 
on the public highway while under the influence of intoxicat­
ing beverages, being a subsequent offense within ten years, 
and we fix his punishment at confinement in jail for one month 
and that he pay a fine of two hundred dollars. 

J. R. CLANTON 
Foreman'' 

Thereupon counsel for the accused moved the Court to 
set aside the· verdict as being contrary to the law and evidence, 
and to set aside said verdict and dismiss the prosecution and 
enter up judgment for the defendant, both of which said 
motions were overruled by the Court and to which said ruling 

the accused, by counsel, noted his exception. 
page 32 ) In consideration whereof, and in accordance 

with the verdict of said jury, the Court doth 
ADJUDGE and ORDER that the said Warren Howard Cald­
well pay a fine of TWO HUNDRED DOLLARS ($200.00) 
and the costs of this prosecution, and that he be sentenced 
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to confinement in jail for a period of one (1) month. There­
upon counsel for the accused expressed his intention to apply 
to the Supreme Court of Appeals for a writ of error. There­
fore, the Court doth suspend the execution of such sentence 
for a period of sixty (60) days from this day for the purpose 
of giving the accused tin1e to apply for said writ of error and, 
if said writ of error is granted, then to such time as the case is 
disposed of by the said Supreme Court of Appeals. 

The accused having deposited Seven Hundred and Forty­
eight Dollars ($748.00) cash bond with the Clerk of this 
Court, no further bond is required. 

The accused is ORDERED released on the terms aforesaid. 

ENTER-LAW 
June 25, 1963 

DANIEL WEYMOUTH 
Judge 

page 33 ] Virginia: 

In the Circuit Court of Essex County 

Commonwealth of Virginia 

V. (Statement of Costs) 

Warren Howard Caldwell 

Fine .......................................... . 
Attorney - Commonwealth ..................... . 
Clerk ......................................... . 

$200.00 
5.00 
5.00 

Sheriff ......................................... ---
Sergeant ....................................... ---
Exhibits ....................................... ---
Depositions ................... : . ............... ---
Order of Publication ............................ ---
Commissioners Report .......................... ---
Guardian ad Litem .............................. ---
Witnesses ...................................... ---
Jury .......................................... . 
Essex County Court costs (6-6-63) ............... . 

56.96 
14.50 
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Total $281.46 

Attest: 

ARNOLD MOTLEY, Clerk. 

6-14-63 Appeal bond $748.00. 

page 34 ) 

• • • • • 

NOTICE OF APPEAL 
and 

ASSIGN~IENTS OF ERROR 
NOTICE OF APPEAL 

To: H on. Arnold ltf otley, Clerk, Circuit Court of Essex Coun­
ty, Tappaha1inock, Virginia. 

The def()ndant, Warren Howard Caldwell, hereby gives 
notice of his appeal in this case, and that he will apply to the 
Supreme Court of Appeals of Virginia for an Appeal and 
Supersedeas. 

ASSIGNMENT OF ERRORS 

The said defendant, 'Yflrren Howard Caldwell assigns as 
error the action of the Court in admitting the results of the 
blood test, in evidence and in refusing to strike the evidence 
and dismiss the prosecution, for the following reasons: 

1. The Commonwealth failed to comply with Title 18.1, 
Section 55, of the Code of Virginia, 1950, as amended; and, 

2. The defendant was deprived of his right not to give 
evidellce against himself, as guaranteed to him under the 
.Constitutions of Virginia and the United States. 

WARREN HOWARD CALDWELL 
By Counsel 

-<1 
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Filed in the Clerk's Office of Essex County, ' 7a., Circuit 
Court the 23rd day of Aug. 1963. 

A. MOTLEY, Clerk 

• • • • • 

page 35 ) I hereby rertify that a true <'Opy of the fore­
going was this 23rd day of August, 1963, de­

lh·ered to Entory L. Curlton, Esquire, of Tnppanhannock, 
Y'irginia, before the original was filed in the Clerk's Office. 

• 
page 37 ) 

• • 

DAB~EY OVERTON 
of counsel 

• • 
0'7ERTO~ AXD OYERTO~ 

Attortu:~Y At Law 
'' arsa":· Virginia 

Septetnber 3, 1963 

~Ir. ~\rnold 1Iotle\. Clerk 
Circuit Court of ES$l'X C'ouuh~ 
Tappahannock. Virginia · · 

Telephone 
Edgewater 3-7622 

In Re: "-nrren Howard Caldwell YS. 
Cotnmonwealth of Y'irginia 

Dear Arnold: 
'\ill you pleast~ transmit the n)<'ord in thl~ aho\"tl·entitled 

casl). I tiled the plltition for nppenl in the Clerk's Office of the 
Supn~n1e Court of ... -\.ppeal$, so the record should also be 
tran~tnitted there. 

I understand that ~Ir. Carlton lms indicated that he does 
not desire to designate any fui·ther part of the record 
for printing. so that it would seen1 that, under the rule, the 
record could now be transn1itted at an; time. 

'Yith best wishes, I am • 

Very cordially yours, 

OV~ERTOX & 0'1ERTON 
DABXEY OYERTON 
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cc. 
Honorable Emory L. Carlton 
Attorney for the Commonwealth 
Tappahannock, Virginia 

Honorable Blake T. Newton 
Attorney at Law 
Hague, Virginia 

DO/aer 

Filed in the Clerk's Office of Essex County, Va., Circuit 
Court the 4th day of Sept. 1963. 

A. MOTLEY, Clerk 

page 1 1 

A transcript of the evidence and other incidents of the 
above when heard on June 25, 1963, before the Honorable 
Daniel Weymouth, Judge, ~nd a jury. 

APPEAR.ANQES 
Mr. Emory L. Carlton, Commonwealth's Attorney; 
Mr. Dabney Overton, Sr., and Mr. Blake T. Newton, counsel 
for the defendant. 

• • • • • 
page 3 1 Note: Court is convened at 10 :00 o'clock A.M. 

Thereupon, after the court reporter is duly sworn, 
the prospective jurors are excluded from the courtroom, and 
the hearing begins, viz: 

• • • • • 
page 24 1 

• • • • • 
Note: The prospective jurors are brought back into the 

courtroom at this point. Thereupon, the defendant is ar­
raigned as follows: 

The Clerk: You are Mr. Warren Howard Caldwell f How 



26 Supreme Court of Appeals of Virginia 

P.R. Jeffrey, Jr. 

do you plead to this charge against you of driving under the 
influence! 

The Defendant: Not guilty. 
The Clerk: His plea is not guilty. 

page 25 ] Note: At this point a jury is impaneled and 
sworn to try the issue. 

The Court: Any motion to exclude the witnesses! 
Mr. Overton: Yes, Your Honor. 
The Court: All witnesses who are going to testify in this 

case come forward and be sworn ; on both sides. 

Note: At this point witnesses are sworn and excludf:'d from 
the court room. 

The Court: Opening statement! 
Mr. Carlton: No, Your Honor. 
Mr. Overton: No, Your Honor. 
The Court: Call your first witness. 

P.R. JEFFREY, JR., 
upon being called on behalf of thf:' Commonwealth, first being 
duly sworn, testified as follows : 

DIRECT EXAMINATION 

By Mr. Carlton: 
Q. Are you Trooper P.R. Jeffrey! 

A. Yes, sir. 
page 26 ] Q. And are you assigned to duty here in Essex 

County as a member of th€' Virginia State Police 
Force! 

A. Yes, I am. 
Q. Do you recognize the accused in this case! 
A. Yes, sir. 
Q. Who is hef 
A. Warren Howard Caldwell. 
Q. Were you the arresting officer on April 1, 1963! 
A. Yes, sir. 
Q. Did you arrest the accused on that day f 
A. Yes, sir. I did. 
Q. Give the place of the alleged offense f 
A. In Essex County on the Brays Fork. 
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P.R. Jeffrey, Jr. 

Q. What was the offense for which he was arrested and 
for which he is being tried today! 

A. I charged him with operating a motor vehicle under the 
influence of intoxicating beverages. 

Q. Tell the Court the circumstances of that charge and 
when you first saw him, and tell the Court and the jury about 
that. 

A. At approximately 7:45 P. M. on April the 1st, 1963, I 
was proceeding north on U. S. Route 17. At this time I was 
approximately a half to a fourth of a mile south of Brays 

Fork on Route 17. I was behind a Rambler 
page 27 ] station wagon with a car trailer on it. I was 

attempting to clock the vehicle. At this time the 
Rambler slowed down to approximately thirty-five or forty 
miles-per-hour, and I could see in looking past the Rambler a 
vehicle veer south into the southbound lane of Route 17, and 
come back in. And the Rambler continued at this slow speed 
and I observed the pick-up truck veer out again. It was a 
blue and white pick-up truck. I recognized the truck from the 
lights on the Rambler as the truck pulled out and it would 
go half way into the southbound lane and then· veer back into 
the northbound lane. I was unable to pass at this time and so 
I waited until the truck .had got into Brays Fork where I 
was going to stop the truck and the operator. Upon arriving 
at Brays Fork the truck took a right at Brays Esso station 
and then made another left running up on a curb. He went 
into the driveway and then cut back out again and run up 
on the curb. I ran up - As he ran up on the curb I pulled 
my car to the right and beside him and got out. And after 
he went up on the curb he rolled back down off of it. And 
he did this the second time and I yelled for him to stop and 
shined my ·light on myself and on the truck. And he went up 
on the curb the third time; as he was rolling back off of it I 
opened the door and ·stated that I would like to see his 
operators license. At this time he stopped the truck and I 

went around to the driver's side and I looked at 
page 28 ) his operator's license and found him to be -

The Court: Suppose we stop right there one moment. 

Note: At this point the jurors who were not selected to 
serve in this particular case are excused, the colloquy relative 
to the same being recorded, but not incorporated in this 

l 

-~ 
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P.R. Jeffrey, Jr. 

record in the interest of brevity. Thereupon, the hearing 
continues, viz: 

The Court: All right, proceed, Mr. Carlton. 
Mr. Carlton: Yes, sir. 

By Mr. Carlton: (continuing) 
Q. Mr. Jeffrey, continue your narrative of what happened. 

By The Oourt: 
Q. What time of day was this t 
A. This occurred at 7:45 P.l\1. 
Q. Anybody in the car with him f 
A. No, sir. 

The Court: 7 :45 P.M. All right. 

A. (continuing) He was in a truck, he was alone in the 
truck. At this time I observe his operator's license and 

found him to be the defendant, Warren Howard 
page 29 ] Caldwell. I asked - I then - Upon observing 

Mr. Caldwell, he appeared unsteady on his feet. 
He was unsteady on his feet, his (lyes were glassy, and he bad 
thick speech. I asked ~Ir. (Uladu·ell how well he could walk 
and he said he could walk all right. And I asked him to walk 
a couple of steps and con1e back, and he was unsteady while 
he was walking. 

I detect(ld a faint odor of alcohol on his breath. I asked 
~Ir. Caldw(lll how n1uch he had had to di-iuk, and he said he 
had a couple of drinks with a war buddy of his. 

At this time I ad,·ised llr. Caldw(lll I was placing him under 
arrest and charging him with operating a motor vehicle under 
the influence of alcohol, and that a ll(l"; \.,..irginia law required 
you to submit to a blood test. And I asked hin1 would he 
like to take one; he said, yes, let's go and get it over with 
now. I then parked l\It._ Caldwell 's· truck at Brays, getting it 
off the driveway, and when I got into the truck I noticed on 
the seat- Could I get the bottle! 

Q. Yes. 
A. (producing bag and bottle) I found on the seat a fifth 

of vodka. 

Mr. Carlton: Your Honor, the Commonwealth offers in 
evidence this bottle marked R-e-1-s-k-a Vodka. 
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P. B. Jeffrey, Jr. 

page 30 ] (bottle exhibited to the jury) 

The Court: All right, admitted without objection Com­
monwealth's Exhibit No.1. 

A. (continuing) I found this in the seat on top of the de­
fendant's coat in the paper bag, which is right here. 

Mr. Carlton: The paper bag is offered in evidence, Your 
Honor. 

A. (continuing) It was in the bag at the time. I then put 
Mr. Caldwell in my car and proceeded to a Justice of the 
Peace, where I had a warrant written out charging him 
with driving under the influence. And as :Mr. Caldwell stated 
he would take a blood test, I proceeded to Dr. Andrews' 
office to let the defendant have a blood test. 

We arrived at Dr. Andrews' office, which was approximately 
a little after 8 :00 o'clock. At this time I took two vials, one 
in blue, vial, the other in broWI}., into the doctor's office with 
the defendant, and advised Dr. Andrews that. the defendant 
wanted a blood· test taken. 

I opened up the box in the defendant's presence and the 
instructions. Dr. Andrew·s . then - I asked Dr. Andrews if 
he wanted me to open up the box; he said, go ahead, open 
it up. And then I asked him if I should break the seal - the 
blood tests come in a vial that is closed in cellophane seal. 

He advised me to break the seal. And at 
page 31 ) this time Dr. Andrews withdrew the blood, and 

while he was withdrawing the blood he put some 
writing on the tube. He withdrew the blood and then he 
shook the vial, and then gave the vial to me. He just shook 
it lightly, and gave the vial to me, and asked me to finish 
shaking the blood vial. I shook the blood vials until he ad­
vised me they were shaken enough, and put them in the box. 
At this time I put the blood vials in the box, and I called the 
defendant's attention to this fact; and I sealed the blood 
vials in his presence after calling the defendant's attention 
to it. l then proceeded to the Sheriff's office and gave- or 
prior to proceeding to the Sheriff's office I gave the defendant 
his blood sample, and then I proceeded to the Sheriff's office. 
I gave the warrant and the defendant to Deputy Sheriff 
Saunders, with the fifth of vodka. At this time I left. 

Q. Now, was the -
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P.R. Jeffrey, Jr. 

By The Court: 
Q. Gave the blood to the Sheriff! 
A. No, sir. I gave the blood test to the defendant, and I 

gave - He had the blood test, his blood test, when I gave 
· him - turned him over to the Deputy Sheriff for incarcera­
tion, and I gave the fifth of vodka to the Deputy Sheriff. 

By Mr. Carlton: (continuing) 
Q. Did you give him the sheet showing the 

. page 32 ) names of persons authorized to make this test 
for him! 

A. Yes, sir. 
Q. Now, was this blood sample taken within two hours 

after the offense - the alleged offense! 
A. Yes, sir. 
Q. Within two hours f I belie,·e you said that you arrested 

him about 7:45 P.M. and that the blood was taken at about 
8:00P.M.! 

A. 8:00 P.1.L 8:15, approximately. 
Q. 8:00 or 8:15 P.:li. .A.fter you arrested hin1 I believe you 

stated that you took hiln right straight to the doctor f 
A. I took hin1 to a Justice of the Peace first to ha,·e the 

warrant written. 
Q. And then to the doctor! 
A. And then to the doctor. 
Q. Now, you said you haYe these two containers. " .. ho 

proYided those containers! 
A. They were proYided by the Chief ~Iedical Exmuiner's 

office. 
Q. Of what state f 
A. Of ·virginia. 
Q. Was this container equipped with a specially-equipped 

sealing de,·ice so as not to allow tatnpering with! 

Mr. Overton: If you Honor please, I object 
page 33 ] to that. I don•t want to ·object to these questions, 

but on each one of then1 be is leading the witness 
as completely as he can. He doesn't ask the witness how it 
was equipped. " ... as it equipped so and so. 

The Court: I believe that is what he can do. I overrule 
your objection. 

A. Yes, sir. And two flaps coming down glued to the con­
tainer on the bottom which seals it. 



Warren Howard Caldwell v. Commonwealth of Virginia 31 

P.R. Jeffrey, Jr. 

Q. Now, when the blood was taken were these two vials 
labeled and identified, if so, how· were they labeled and 
identified! 

A. The vials, or the cartons f 
Q. The cartons. 
A. The carton on my carton I put a return address to me. 

That is, it has a set address. It is addressed to the Chief 
1\ledical Examiner. I have to put my own return address on 
it. And on the defendant's there is a return address, I put 
to the Clerk of the Court, Essex County Court, Tappahannock, 
Virginia. 

Q. Was the name of the accused placed on it f 
A. Not on the container, on the vial; yes. 
Q. The vial f And was the date placed on the vial f 
A. Yes, sir. This was all done by Dr. Andrews. 

Q. Was the time of the taking of the sample 
page 34 ) placed on the vial f 

A. Yes, sir. 
Q. Now, the container including the vial you said that that 

was delivered to you. What did you do with itf 
A. When I took the continaer I put it in my glove com­

partment over ·night, as the post office is not open. I locked 
my glove compartment, and the next morning I went down 
to the post office and put it into the mail, put it in first class 
mail. 

Q. W11o did you mail it to! 
A. It is self -addressed to the Chhif Medical Examiner in 

Richmond, Virginia. 
Q. Did you mail it to the Chief lledical Examiner in Rich­

mond, Virginia f 
A. Yes, sir. 
Q. Do you have a copy of the instructions and names of 

approved persons that you have testified that you delivered 
to the accused at that time with his sample f 

A. With his sample! 
Q. Yes, sir. 
A. Yes, sir. I gave him one. 
Q. Do you have a copy of it! 
A. No, I don't. 
Q. Could you get one f 

A. I have one out in my car, but I don't have 
page 35 ) one with me now. 

Q. But you say you gave him those instructions 
with the names of approved persons f 



32 Supreme Court of Appeals of Virginia 

P.R. Jeffrey, Jr. 

A. Yes, sir. Who could test his blood. 

Mr. Overton: Do I understand he is going to get it, or 
not; Mr. Carlton! You asked that he produce it. I don't know 

· if that means he is·going to or not. 
· Mr. Carlton: I think it's well to produce that thing for 

information. · 
Excuse me one minute. May I see those papers Y It's not 

in here. 

Note : Someone is sent to get the above-mentioned paper­
writing, during which the hearing continues, viz: 

Q. Now, do you have this container and the vial that you­
Did you receive a report from the Chief Medical Examiner's 
Office in Richmond Y • 

A. Yes, sir. I did. The report is over here. 
Q. Will you present that Y 

The Court: Let's bring all these things to Court the next 
time. The Clerk of the Court has them. Go ahead. 

page 36 ] · Q. Now, you have testified that this blood was 
taken and that the container and the vial was 

delivered to you for transmittal to the Chief 1\Iedical Ex­
aminer, and that you mailed it to hin1. Now, did you receive 
the vial and the container back together with a report T 

A. Yes, sir. This is the vial that I received. This is the 
container I received. 

Mr. Carlton: Your Honor, this vial and container and 
report is offered in evidence. 

Mr. Overton: If Your Honor please, we object to the 
introduction of these in evidence at this time, because the 
statute, the requirements of the statute have not been fully 
met. He testified to son1e of the requirements of the statute, 
but not all, by no means. And we object to the introduction 
at this time. It may be the Con1monwealth will later introduce 
evidence that the other requirements 'vere met, but at this 
time certainly they have not been met. 

Mr. Carlton: YQur Honor, in view of the evidence I offer 
in evidence the vial and the container received in the mail 
from the Chief Medical Examiner's office. The officer said he 
mailed it and received it. 
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Do you have any objection to that t 
page 37 ] Mr. Overton: Yes. We have the same objec-

tion because according to the evidence at this 
point the statute has not been complied with in the drawing 
of the sample. 

Mr. Oarlont: In view of the objection by the defendant, 
I will not offer the vial and the container and the report in 
evidence at this time, but I would like to recall Trooper Jeffrey 
to the stand after I have put Dr. Andrews on. 

The Court: Don't leave. 
The Witness: Sir! 
The Court: I say don't leave. 
The Witness: Yes, sir. 

Q. Trooper Jeffrey, you said you would get a copy of the 
paper that you delivered to the accused with his vial on the 
date of the arrest! 

A. (tendering paperwriting to Mr. Carlton) 
Q. Is this a copy of the instructions you gave him with 

the vial! 
A. This is the standard form we give people. when charged 

with operating·under the influence. 
Q. Is this a copy of the paper you gave him with the vial f 
A. Yes, sir. Same form: A copy. 

Q. I ask you whether it's a copy. 
page 38 ] A. Yes, sir. 

Mr. Carlton: This is offered in evidence. 
The Court: Commonwealth's Exhibit No. 2 admitted with­

out objection. 
Q. Now, just checking the record, Mr. Jeffrey, did you 

testify that this offense - alleged offense took place on 
April 1, 1963, in Essex County, Virginia f 

A. Yes, sir. 
Q. Now, you testified that the defendant drove up on a 

curb. Is that what you called itT 
A. Yes,sir. 
Q. Could you describe the curb a little more in detail f 
A. The curb was approximately eight to twelve inches in 

height. It's the type of curb they put around a service station 
to keep people off the middle of the lot. And he went up on 
this, and then he rolled back off and he had hit it again. He 
did this a total of three times. 

Q. Where was that particular curb t 
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A. This is at th~ E~~o Station at BraYs Fork. 
Q. 'Yho op~rat~~ that ~tntion! · . 
A. I couldn •t tl1ink of th~ gl•ntlen1an '~ nan1e at this tin1~. 
Q. How far did you ohs~n·l" l1in1 driYing - th~ d('f~nd-

autf 
page 39 ) .A. Th(l total di~tanc~ I would sa~T was ap-

proxhuat~ly four t~nths of a n1il~, if not, n1ayb(l 
a littl(l n1orC'. 

Q. Did h~ drh·e in hi~ propC'r lant' T 
A. No, sir. He would go into the otht'r lane. 
Q. 'Yould you describe to the jury just how he drove with 

refer('nce to his laue! 
1\.. Well. sir, the only thne I could see hhu actually was 

when hC' was in th(;" otlwr lant'. 
Q. ''llNl ~Tou say in tht' otht'r lant', what do you mean hy 

thatf 
~-\.. 'Which was the southbound Ian(\. H(l was proc~tlding 

north in th(' sanw dirt'ction I was. at th(l tin1t'. And lw would 
conw o,·~r into tlw ~outhhound lan(l. go into th(l n1iddle of the 
lan(l and th(lu eonw haC'k. 

Q. In what nuu1ner did Ill' go into tht' southbound lane 
and th()n eome hack f 

A. H() would just drift OY()r and th(ln just pull himself 
baek. Drift O\'()f again and cut haC'k. 

Q. Did you ('all that W(l:lYing! 

~Ir. o,·erton: If 1 our Honor pl(last', I objeet. tlult is a 1110St 
}('ading qu~stion. 

The Court: That i~ }()ading. 
~1r. C:1rltou: I will withd~·nw that question. Your Honor. 

Yon 1nay cross (1X~unin(l. 

page 40 ] 

CROSS EXA~fiXATIOX 

B' ~Ir. Q,·erton: 
· Q. ~Ir. ~T t•ffrey. you haYe testifi~d onC'e before with resp~ct 

to this n1att~r. haYen't \OUt 
.A. Yes, sir. · · 
Q. You ha,-(;" ehangNl your te::;tinlony quite considerably 

this n1orning, haYeil •t you! 

~Ir. Carlton: Your Honor, I object to that question. If 
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the defense has anything that he has changed, alleged that 
he changed, this morning, r would like for him to call his 
attention to the time place and the alleged change. 

Mr. Overton: If Your Honor please, I think I have a right 
to ask him if he changed his testimony. 

The Court: You have a right to ask him if he has changed 
every bit of it. 

Mr. Carlton: That was what my objection was. Has he 
changed every bit of it, or in what particular, so the witness 
can-

The Court: I overrule you. 

Q. You have changed your testimony quite considerably 
since the last time you have testified! 

A. I don't believe I have stated anything that I didn't 
state the last time. 

Q. Didn't you state before when you were 
page 41 ) testifying that when you were asked what class 

mail you sent this thing by you said I don't know 
anything about mail classes f 

A. Yes, sir. 
Q. You testified to that f 
A. I went and found out about mail classes. 
Q. How did you find out you mailed this by first class mail f 
A. I knew I had paid a dime for the stamp to put on con-

tainer, and I went and asked the postmaster­
Q. So you found out from the postmaster -

Mr. Carlton: Your Honor, I ask that the witness be allowed 
to finish. He said postmaster right in the middle of his 
answer, and he cut in. So I ask that the witness be permitted 
to finish his answer. · 

Mr. Overton: I object to his testifying what the postmaster 
told him, that was the reason. I don't think he has a right to 
testify to that. 

Q. You did testify before that you didn't know anything 
about classes of mail! 

A. I did not know at the time. 
Q. And this morning you can simply flatly say you mailed 

it first class t 
A. Yes, sir. 

Q. Didn't you testify before that when you 
page 42 ] went into the doctor's office that you broke open 

the two containers and took the sheet of instruc-

l 
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tions out of one and gave it to the doctor and asked him then 
if he didn't want you to break the cellophane covers on the 
tube! 

A. I believe I did, sir. 
Q. You didn't testify to that this morning, did you T 
A. I don't have everything written down that I testified to. 
Q. You changed your testimony quite materially -

Mr. Carlton: Your Honor, I suggest that the record be 
read and see if he changed it. 

The Court: He has the witness, he has a right to cross ex­
amine him. 

Q. That is in fact what happened, isn't it, Mr. Jeffrey! 
'Vhen you went into his office this sheet of instructions, which 
you have referred to as having been given to Dr. Andrews, 
was inside one of these containers wasn't it Y 

A. Yes, sir. 
Q. When you went in there you didn't give him the two 

containers until you broke open the two containers and took 
the tubes out yourself! 

A. At his request ; yes, sir. 
· Q. You didn't say that before, though, did you! 

page 43 ) A. I don't specifically recall what I said before. 
Q. Didn't you testify before that when you 

went in there you broke open the two containers and took the 
- broke open the two packages and took out the two tubes 
and then asked Dr. Andrews if he wanted to break the cello­
phane wrapper on them, isn't that what you testified to 
before, sir! 

A. Yes, sir. 
Q. And that is what happened! 
A. As far as I know; yes, sir. 
Q. Now, you testified with respect to a sheet of instructions 

that you gave Dr. Andrews. Is there a copy of that available! 
A. It was with the evidence. · 

1\Ir. Carlton: Your Honor, I ask for what purpose does 
counsel offer this paper in evidence. 

~fr. Overton: If Your Honor please, I don't know that the 
Commonwealth's Attorney has the right to ask me that ques­
tion, but the fact is he has brought out from the Trooper on 
direct examination that some form of a sheet of instructions 
was given to the doctor, and I want it produced in evidence. 
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Mr. Carlton: I don't think I asked any such question. I 
don't have any knowledge of asking any question about the 

instructions given to the doctor. I asked him about 
page 44 ] the instructions given to the accused, and I asked 

him to get a copy. I never examined anything 
about any instructions given to the doctor. The law is the 
best evidence, and the law must be followed. And that is 
what is being presented. 

The Court: Well, he would still have a right to offer it in 
evidence regardless. 

Mr. Carlton: I object to the offering of any papers in 
evidence that doesn't contain the law, on the ground it's ir­
relavent. 

Mr. Overton: You object to my offering any papers I want 
to offer, except what you want to offer. 

Mr. Carlton: I wouldn't say that. 

Q. Is this a copy of the sheet of instructions you say you 
gave to the doctor! 

A. This is a sheet of the instruction that comes in every 
tube, every vial. 

Q. Can you answer my question, Mr. Jeffrey, or can't you T 
A. As I say, I gave it to the doctor. 
Q. Yes, sirT 
A. This! I would say it was given to the doctor. 
Q. Why are you so reluctant to answer questions like thatT 

It's yes or no, either it is or it isn't. 

Mr. Carlton: I object to counsel exasperating 
page 45 ] the witness like that. He is doing the best he can. 

The Court: Commonwealth's Exhibit No. 3 
admitted- No, defendant's Exhibit 1. 

Q. Now, Mr. Jeffrey, you went into Dr. Andrews' office­
A. Yes, sir. 
Q.- and, as I understand it now, what happened there was 

that you took out these two containers and you broke them 
open and gave Dr. Andrews a sheet of instructions, which is 
similaT to the one that is here in evidence, just admitted, and 
then you asked Dr. Andrews if he wanted you to break the 
cellophane slips on the containers, is that right T 

A. When I went into the doctor's office - Want me to 
give it to you T 
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Q. I want you to answer my question. I asked you if that 
isn't what happened and you said it is. 

A. Well, let me-

The Court: Do you want this paper t 

A. I don't think so. Yes, that is mostly what happened. I 
did not take the tubes out, though. I left them in the box. I 
just opened up the top of the containers and put the top 
underneath and set both of the containers down. 

Q. How did you take the cellophane wrappers 
page 46 ) off without taking the tubes out of the boxt 

A. I asked Dr. Andrews did he want me to take 
the cellophane wrappers off, and I think I did take the tubes 
out of the box -

Q. And he took the cellophane wrapper off in the presence 
of the accused t 

A. Yes, sir. 
Q. He did do that t 
A. Yes, sir. 
Q. And opened the bottle T 
A. Opened the vial t 
Q. Yes. 
A. I am not positive of who did that. 
Q. You are positive about that! If Dr. Andrews said you 

opened it you wouldn't deny itt 
A. If he said I opened it I probably would have. 
Q. You just don't know who opened those vials T 
A. They were opened while I was there; yes, sir. 
Q. Now, Dr. Andrews took a sample of this gentleman's 

blood, you didn't do that, did you T 
A. No, sir, I did not. The doctor did. 
Q. You were doing most of everything that was done there. 

Mr. Carlton: That is an assertion. Mr. Overton wasn't 
there, he can't assert that. I'm objecting. 

page 47 ) He can't assert that this man did most every-
ing. That is an assertion. That isn't a question. 

Q. In response to that, what did you say, Mr. J effreyt 

The Court: You can say conclusions as to what happened. 
Mr. Overton: He made some statement in response to that 

question. I don't know what he said. 
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A. I said whatever I did was under the instructions of the 
docotr, the request of the doctor. 

Q. The doctor told you to do everything you did t 
A. He certainly did. I asked him if he wanted me to, be­

cause he had a number of things to do. 
Q. He had a number of things to do so you broke the con­

tainers open for him instead of the doctor breaking them 
openf 

A. I asked him if he would like for me to break the con­
tainers open. 

Q. Break the containers that the vials were in open, the 
boxes! 

A. The boxes. 
Q. Yes. 
A. The box there isn't broken, you just have to undo the 

little knob. · 
Q. You didn't ask anybody about doing that, 

page 48 ] though, did you t 
A. No, sir. The doctor was in the room. 

Q. And you did itt 
A. I just tried to help him ; yes, sir. . 
Q. After he had taken the sample, who held the vial while 

the blood was put in it! 
A. I held the vial. 
Q. You held the vial! 
A. Yes, sir. 
Q. And then you put the corks in them! 
A. The doctor put the corks in the vials. 
Q. Are you sure of that! 
A. I said the doctor put them in. 
Q. I say are you sure of that! You seem unsure. 
A. I am trying to-remember who did it. And that is the 

best of my knowledge, the doctor put the corks in the vial. 
Q. You really don't know who put them in there, do you t 
A. The doctor did. 
Q. To the best of your knowledge! 
A. Yes, sir. 
Q. You had them in your hand, then what did you do with 

them! After he stuck the corks in them you had them in your 
hand! 

page 49 ] A. He took them and shook them once or twice, 
then he gave them to me and I shook them up. 

Q. He told you to shake them t 
A. Yes, sir. 
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Q. You are sure of that! 
A. Yes, sir. 
Q. Then you shook them up and you never gave them back 

to the doctor at all, did you! 
A. No, sir. 
Q. You put them in the containers and sealed them your-

self! 
A. Yes, sir. 
Q. And then you say you gave one of them to the accused T 
A. Yes, sir. 
Q. Mr. Jeffrey, pinpoint a little more closely for the jury 

where this incident occurred. Was it just there at Brays 
Fork there about where a road pulls off to the left where 
radar is set up s·ometimes T 

A. Approximately in that location. Right around there. 
Q. Do you know where ::\Ir. Jeffrey's vehicle came from, do 

you have - ~Ir. Caldwell, I n1ean . 
. A .. Mr. Caldwell made some statement to me. 

Q. I don't mean what he told you. Did you know 
page 50 ] where it canw frmn yourself, the first you saw of 

it was right there f 
A. No, sir. 
Q. I mean at this time. 
A. At this time; yes, sir. 

~Ir. Carlton: I think the witness ought to be able to state 
the answers of the accused to hin1. He was cut off. " ... hen he 
answers a question -He doesn't want that, what he did say, 
don't want that, stop. I don't think that is proper. 

~Ir. Q,·erton: If Your Honor please, I was trying to get 
a response to the specific question. He was answering with 
respect to something else. 

The Court: He has a right to answer his question. 

Q. And that was, you say, between a quarter and a half 
mile from this service station where you finally wound upf 

A. Yes, sir. Below Brays Fork. 
Q. You followed l1im from there to the service station and 

pulled in beside him f 
A. Yes, sir. 
Q. Now, that is the little frame service station which is on 

the left side of 17, opposite the mouth of 360, coming into it, 
isn't that right f 

A. It's straight across from 360 coming into it. 
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page 51 ] Q. Yes. Isn't the one a little further up the 
roadt 

A. No, sir. You are thinking of the bigger one. It is not 
the bigger one. 

Q. The one on the left going down t 
A. Yes, sir. 
Q. Now, that service station has a dirt driveway, doesn't 

itt 
A. Yes, sir. 
Q. And in front of it there are some three of these concrete 

circles or ellipses, and that is the curb of which you are 
speaking, isn't itf 

A. Yes, sir. 
Q. It has a concrete edge around those borders there so 

often you see flowers in them at service stations; that is the 
same kind of thing f 

A. Yes, sir. 
Q. Now, which one of those three things was it that Mr. 

Caldwell rolled up on f 
A. The one closest to town. 
Q. The one closest to Tappahannock! 
A. Right at the end. Right at the end. 
Q. Then when you got the door open of the car you asked 

him for his driver's permit Y 
A. Yes, sir. 

page 52 ] Q. And he showed you that f 
A. Yes, sir. 

Q. Where did he have his driving permit, do you remembert 
A. In his wallet, sir. 
Q. He pulled it out and showed it to you f 
A. Yes, sir. 
Q. After you had seen his driving permit you asked him to 

get out and walk f 
A. He was already out, sir. 
Q. Already out t 
A. Yes, sir. He got out. 
Q. In other words, when he handed you the driving permit 

he was standing on the ground f 
A. Yes, sir. 
Q. And then you asked him to walkf 
A. I observed him at this time and then maybe a couple of 

minutes later I asked him to walk. 
Q. Now, where did you ask him to walk to, Mr. Jeffrey! 
A. Down along side the pick-up truck. 
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Q. Back behind his pick-up and back! 
A. Yes, sir. 
Q. Did he walk when you asked him to! 

A. Yes, sir. . 
page 53 ] Q. And you asked him that for the purpose of 

determining whether or not he was under the 
influence, isn't that right! 

A. Not just that alone. 
Q. 'Yhat other reason did you have for asking him to walkT 
A. I asked him, I said, how well can you walk! As I could 

~ee from his eyes and so forth how he appeared, and he had 
other signs. And I said, how well can you walk f He said, 
I can walk pretty well. I said, let's see how well you can walk. 

Q. And that was a part of you exantiuation of him to defer­
mine whether or not he was under the influence f 

.A.. Yes, sir. 
Q. Then after he walked you told ltim that the law of Vir­

ginia required him to take a blood test . 
. A.. I said the -
Q. ~-\. new law, I believe! .. -\ new law of ·v·irginia required 

hitn to take a blood test f 
.A. Yes, sir. 
Q. And he said let's get it o,·er with f 
A. I said· would you like to take it f He said, yes, let's go 

get it over with. 
Q. Let me ask you this, ~Ir. Jeffrey: '\Yhen you testified 

in this case before I want to ask you if vou weren't 
page 54 ] asked several tin1es about this ·very point and if 

each tinte '"ou didn't testify that all that took 
place there was this: That you told hin1 that under the law 
of '"'irgiuia, a new law of V"irginia, he was required - No, 
that is wrong. That a new law of ,~irginia required him to 
subntit to a blood test, and he said, let's get it over with. I 
want to know if you didn't reiterate this several times in 
your former testimony! 

A. I then asked hin1, do you want to take it. 
Q. Did you testify before that you asked him if he wanted 

to take it! 
A. I testified before the first time in Court when we testified. 

llr. Carlton: Counsel just admitted he was wrong on the 
thing. 

~Ir. Overton: 'Vrong in stating the question, yes. 
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Q. He said let's get it over withf 
A. Yes, sir. 
Q. And then you took him on to Dr. Andrews' officef 
A. No, sir. 
Q. To the Justice, first t 
A. Yes, sir. 

Q. And then to the doctor f 
page 55 ] A. Yes, sir. 

Q. And then after that you took him on to the 
Sheriff's office T 

A. Yes, sir. 
Q. And you gave him the vial containing his own blood f 
A. Yes, sir. 
Q. And as far as - Now after that you don't know what 

happened to it; in other words, you gave it to him and that 
was itT 

A. No, sir. 
Q. Mr. Jeffrey, w·hen you testified before didn't you testify 

about a conversation that you had with this gentleman be­
tween the time of his arrest at Brays Fork and the time you 
got to the Justice's office f 

A. Yes, sir. · 
Q. And you omitted that this morning! 
A. Yes, sir. 
Q. Why! 
A. No particular reason. 
Q. Were you instructed to omit it f 
A. No, sir. 
Q. Didn't you testify before that on the way to Tappahan­

nock he asked you to - if you couldn't charge him with 
reckless driving and you told him, no, that you had 

page 56 ] placed your charge, and he then asked you, well, 
all that can save me now is a blood test, and you 

said, yes, sir f 
A. Would you like for me to go into a little detail about the 

conversation f 
Q. Well, did that happen f I am asking a question. 
A. That is approximately what happened; but while we 

were going en route from the Justice of the Peace's office to 
the doctor's office, I talked to the defendant at this time; and 
part of what you said was brought in, only the blood test can 
save me now. He stated that at that time. He did not state 
it at the time we left Brays Fork, just going from the Justice 
of the Peace's office. 
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Q. Then your answer to him at that time was yes, sir, as 
I understood it! 

A. I didn't say yes, sir. I said, well, tliat is about right. 
Q. The fact is that you did charge him with reckless driv­

ing, didn't you f 
A. Yes, sir. He just wanted 111~ to charge hin1 with r~ckless 

driving without driving under the influence. 
Q. You told him you couldn't chargE_) him with reckless 

driving but then you did T 
A. I said I was not going to just charge him with reckless 

driving. 

Mr. Carlton: Your Honor, counsel is bringing 
page 57 ) in something about a reckless driving charge. 

The accus~d i:::; not being tried here for it, and 
I request the Court to instruct the jury that this trial has 
not anything to do with a r()ckless driving charge, so that it 
nlight not be confused. 

The Court: I think th()y und~rstand he's being tried today 
for driYing under the influence. 

Mr. Carlton: And the Court has ruled he cannot be tried 
for reckless driving. 

llr. Overton: I don't know what the jury has to do with 
that. We except to -

Mr. Carlton: You are bringing in smu~thing about a reck­
less driving charge. 

The Court: H~ has a right to ask him, llr. Carlton. He 
has a right to ask hin1 about that, but I don't think the jury 
ought to b~ misled on son1e other charge. Th~ way it is now 
there is no charge, no charge . 

.lfr. Q,·erton: If Your Honor please, we object to the state­
ment by the Comn1onw~alth 's Attorney as being prejudicial 
to the defendant, and mo,·e the Court for a mistrial. 

The Court: Gentlen1en of the jury, the trial here today is 
for operating n n1otor vehicle on a public highway 

page 58 ) while under the influence of intoxicants, and 
further charging that this is a subsequent offense; 

that he was con,·icted of doing the same thing on November 
10, 1959. Now, that is the charge that he is faced here with 
today, not trying hin1 on the reckless driving charge. 

I will have to overrule your motion for a new trial. 
Mr. Overton : Let the ·record show our exception to the 

action of the Court, sir. 
That is all, Your Honor. 
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RE-DIREf4T EXA~IINATION 

By Mr. Carlton: 
Q. ~Ir. Jeffrey, ju~t for tlw record, did I understand you to 

~ay that you obscrYed tlw accw~ed driving th(l antomohilP -
thi~ truck at the tinw and plncCl aR all(lg(ld in thr warrant! 

A. Yes, sir. 
Q. And you r(lcogni7.Nl tlw accn~Nl a~ thP Oll(l who drove itt 
A. Yes, sir. 

Mr. Carlton: Your Honor, as I stated before I wil1 a~k 

1\f r. Jeffrey be recall eel a~ a witnes~ later on. 

'Vi tuess stood asid(l 

pagP 59 ) Note: A re<'c~s is had at this point. There-
upon, tlw h(lariug <'Ontinues in Chmnbers a~ fol-

lows: 

page 75 ] Note: At this point, Court and counsel return 
to the <'Onrt room whPre tlw hearing continues in 

the pres(lnre of the jury a~ follow~: 

~Ir. Overton: If Your Honor please, we overlooked one 
question of the Trooper. 

~Ir. Carlton: I mn going to recall him, Your Honor. 
The Court: 'Vas h(.l the laRt witness on the stand T 
~fr. Carlton: Yes, sir. 
The Court: 'Veil, call him hack and let him finish his cross 

exan1ination. 

TPR. P.R. JEFFREY, JR., 
resuming his testin1ony, testified further as follows : 

RE-CROSS EXA~IINATION 

By Mr. Carlton: 
Q. Mr. Jeffrey, you testified that -You introduced a bottle 

of vodka in evidence! 
A. Yes,sir. 
Q. Did you testify that wa~ vodka T 
A. Yes, sir. 
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Q. How did you find out it was yodka t 
A. I looked at the label, sir. 

page i6 ) Q. Where did you say you found that 7 
A. On the front ~eat of the truck on top of the 

man's coat. He had a coat in the truck. · 
Q. And yon found it when you got in the car 7 
A. Yes, sir. To n1ove the truck out of the driveway. 
Q. Did you take the cap off the bottle at that timet 
A. No, sir. I did not. · 
Q. Did you ever take the cap off the bottle t 
A. Yes. 
Q. When! 
A. When I was at the jail. When I incarcerated the gentle­

man. and gave the warrant and presented Mr. Caldwell to 
Deputy Sheriff Saunders. I then looked it over. 

~lr. 0\erton: That is all. Your Honor. 

R·E-DffiEC'T EXAMINATION 

By Mr. C'arlton: 
Q. Had the blood test been taken and the tube sealed when 

you took the·cap off the bottle f 
A. Yes, sir. 

Mr. C'arlton: That is all. 

Witness stood aside 

page ii ] DR. D. E . .AXDREWS, 
a witness called on behalf of the Commonwealth, 

first being duly sworn, testified as follows: 

DIRECT EXAliL~ATION 

By Mr. Carlton: 
Q. Are you Dr. Douglas Andrews! 
A. lam. 
Q. Are you a Doctor of lledicinef 
A. lam. 
Q. 'What training ha,·e you had in medicine, Dr. Andrews T 
A. I attended the Medical College of l'irginia, and gradu-

ated as a Doctor of Medicine in 1958. I interned for one year 
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at Stuart Circle Hospital. I have been in general practice since 
1959 in.Essex County, and the Town of Tappahannock. 

Q. Now, on Aprill of this year was the accused brought to 
your office 7 

A .. May I look at my notes 7 
Q. Yes. 
A. Yes, he was. 
Q. About what time of the daytime or nightime was he 

brought there 7 
· · A. This was in the evening during office hours. 

Q. What are your office hours Y 
·page 78 ] A. From 7 :00 until 9 :00 P.M. 

Q. Did an officer bring the accused there T 
A. Yes, sir. He did. 
Q. What officer was that! 
A. Trooper Jeffrey. 
Q. For what purpose was the accused brought to you office! 
A. The patient was brought to my office in order that I 

might draw a blood sample. 
Q. Did you draw such a sample Y 
A. Yes, sir. I did. 
Q. Will you describe to the jury how you drew that sample 7 
A. The patient was asked to sit down, his arm was tied 

with a rubber tourniquet to make the veins stand out, then 
I took an antiseptic surgical soap and washed off a place on 
his arm. A sterile syringe and sterile needle was being used, 
the needle being inserted into the vein and twenty CC 's of 
blood being withdrawn from the patient's vein. 

Q. What did you do with those twenty CO's of bloodY 
A. Ten CO's were put in each two containers. The con­

tainers were the ones that were given to me by Trooper 
Jeffrey. The test tubes that the blood was put in were sealed 
in cellophane. The seal was broken in my presence, the blood 

was placed in the containers, the stopper was in­
page 79 ] serted in the tube, and the blood was shaken 

several times. 
Q. I hand you a vial or tube and ask you can you identify 

that tube? 
A. Yes, sir. This is the tube in which I placed ten CO's of 

the accused's blood. 
Q. What did you do with that after you put the ten CO's of 

blood in itT 
A. I replaced the stopper. I turned it a couple of times to 

mix the blood, handed it to the trooper and asked him if he 
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would continue shaking it. It was then placed in the container 
that came-was supplied with the tube and the container was 
sealed. · 

Q. Now, this indication on this container is Douglas E. 
Andrews, M.D. f 

A. That's correct. 
Q. Did you place that on· there T 
A. Yes, I did. 
Q. And the date 4/1/63, 8:20 P.M., did you place those 

items on there, the name of the accused and his address Y 
A. I did, sir. 
Q. All this writing on there that you placed on this vial, 

and you identified itT 
A. That's correct. 

Mr. Carlton: Your Honor, this vial is offered 
page 80 1 in evidence. · 

The Court: Want to offer the whole business, 
container and all T 

Mr. Carlton: The vial and container Trooper J effre~T testi­
fied to. If counsel hag an objection to my offering it at thi8 
time I will withhold the offering of it temporarily. 

Mr. OvertGn: I am going to object to it. 
The Court: What is the ground of your objection! 
Mr. Overton: That the statute has not been cotuplied with, 

if Your Honor please. 
1\.lr. Carlton: I have some other questions to ask the doctor 

now. I think they are pertinent. 

Q. Now, Doctor, you have stated that the instruments used 
to take the blood were sterile. What type of method was used 
to sterilize the instruments you put on the arm taking the test f 

A. A surgical soap was used to clean the arm prior to with­
drawing the blood. A detergent, a chemical detergent was 
used to clean the syringe after the~· are washed in water se,Teral 
times. 

Q. Was this substance alcohol f 
A. It was not. 
Q. You have described the substance, would that substance 

you have described, might it in any wa~T affect the 
page 81 1 accuracy of the blood· test! 

A. It would not. 
Q. The testing of the blood for alcohol 7 
A. It would not. 
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Q. And your testimony is to that effectT 
A. Yes, sir. 
Q. Was there another vial other than the one delivered to 

the officer Y 
A. Yes, sir. There was another vial in which ten CO's of 

blood was placed. This was taken at the same time in the 
same syringe. This was placed in the other vial, the stopper 
was replaced on the vial, the vial was shaken a couple of 
times, given to the officer to shake some more. It was placed 
in the blue container, sealed, and given to the patient. 

By the Court: 

Q. Did you fill out the certificate on that, toot 
A. Yes, sir. 

By Mr. Carlton: (continuing) 

Q. Was all of this done in the presence of the accused Y 
A. Yes, sir. It was. 
Q. When the containers were resealed after breaking the 

seal putting the blood in it, and resealed, what was done then 
with reference to the accused, if anything! 

page 82 ) A. What was done at that timeY 
Q. Yes. Was anything said to the accused when 

that was done Y 
A. He was given the blue container and explained that that 

contained his blood sample, and that it could be sent to an 
independent laboratory for analysis, and at the same time 
he was presented with a list, which identified these laboratories 
as approved. 

Q. When these two tubes were resealed was the accused's 
attention called to this fact Y 

A. Yes, it was. 
Q. Now, did the police officer in your presence- I believe 

you testified the police officer, Mr. Jeffrey, in your presence 
delivered this tube to the accused Y 

A. That's correct. 
Q. Did you actually hand the tube to the accused, or was it 

handed by the trooper at your request Y 
A. It was handed by the trooper at my request. 

Mr. Carlton: Your Honor, at this time the Commonwealth 
introduces in evidence the vial, the box that the vial was in, 
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and the certificate that Trooper Jeffrey testified that he re­
ceived from the Chief Medical Examiner. 

Mr. Overton: If Your Honor please, we object to the intro­
duction of this in evidence at this time because 

page 83 ) we do not feel that the law has been complied with. 
The Court : ln what respects f 

Mr. Overton: There are a number of respects, if your Honor 
please. I feel I should have a right to cross examine this testi­
mony upon which this thing is based before it's offered. He's 
given a certificate here, Mr. Carlton feels it's material. I feel 
we ought to have that right before this thing is accepted in 
evidence. 

The Court: I think that is all right. I don't st:'e any objt:'ction 
to that. 

Mr. Carlton: You may cross examine. 

CROSS EXAMINATION 

By Mr. Overton: 
Q. Dr. Andrews, you have stated throughout your testimony 

that. these things were done, but )·ou ha\·en 't said who did 
them except with respect to drawing the blood sample. Now, 
I ask you if· this isn't correct: 'Vere you in your offict:' at thE:' 
time that this gentleman was brought in f 

A. I was; yes, sir. 
Q. And how were you contacted T 
A. The trooper brought the patient in and asked the nurse 

if I could do-draw a blood specimen-yes. And 
page 84 ) the reply was, yes. She asked me, and I said, yes, 

certainly. And he brought the patient into n1y 
office. 

Q. Now, at that time, Dr. Andrews, were you provided witb, 
or you were shown at least, these two containers, were you 
notf 

A. I was proV"ided by the police officer the two containers. 
Q. Were they ever giYen to you in your own hand f 
A. Yes, they were. 
Q. Did you break open those containers yourself! 
A. I opened the containers, I believe, and he broke the seal, 

the cellophane on the vials. 
Q. You opened the containers yourselff 
A. I opened the containers, and he broke the seal, the cello­

phane on the vials at my request. 
Q. Did he give you a sheet of instructions at that time f 
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A. A sheet of instructions is contained in each container. 
Q. Did you read those instructions f 
A. Idid. 
Q. Are you sure about that, Doctort 
A. Yes, sir. 

Q. I ask you, sir, if you haven't testified before 
page 85 ] in this casef 

A. I have. 
Q. Well, didn't you testify at that time, Dr. Andrews, that 

vou didn't know whether you read the instructions on this 
particular occasion or not f · 

A. I do not recall, but I ha,·e read the directions in there, 
and I am sure I read them this time. 

Q. You don't recall whether you testified to that or not! 
A. I do not recall. 
Q. Now, when the trooper broke open the two vials, removed 

the cellophane covers from them, who pulled the corks out! 
A. This I do not know. 
Q. Did tl1e trooper pull them out f 
A. As I remember it the trooper pulled them out, because 

the corks staYed in the bottle until I "~ithdrew the blood. I 
did not ba,·e ·a· syringe in my hand and I am unable to do it 
myself, so I asked him at my direction to ren1ove the corks 
so I could put the blood in the vials. 

Q. Now, he remoYed the corks from the vial Y 
A. I believe this is correct. 
Q. And from that tin1e on he had tl1em in his hands f 
A. No, sir. The corks were replaced in the vials by the 

trooper. I laid 111y syringe down and took the vials, 
page 86 ] turned them over se\'"eral times, handed them back 

to him so I would be free to separate the syringe 
so that it would not stick with the blood remaining in it, and 
asked hin1 to shake them several times after that. 

Q. After that, what did he do with them! 
A. They were given back into my hands, I filled the labels 

out. I then placed them in the box. 
Q. What did you do with them then, did you give them to 

the trooper! 
A. I sealed the box. 
Q. You sealed the box yourself t 
A. And gave it to the trooper. 
Q. Did you seal both boxe.s f 
A. I'm trying to think. Yes, I did. 
Q. You yourself sealed both boxes t 
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A. Yes, I did. 
Q. And after they were sealed you gave them to the trooper t 
A. Yes. · 
Q. You yourself gave both boxes to the trooper t 
A. That's correct. 
Q. At the time that they were being sealed you say that the 

attention of the accused was called to that fact. Who called 
that fact to his attention t 

A. I did. 
page 87 ] Q. Youdidt 

A. I did. The trooper may have, also, because 
several times during each - When we were drawing the 
blood we asked him to wateh, when the seals were broken, to 
observe that the vials were in an unbroken cellophane con­
tainer, and that the seal was being broken. 

Q. After you sealed both of them up did you give them 
both to the trooper t 

A. I gave them both to the trooper and asked him to give 
one, the blue vial, to the accused-the patient, along with the 
instructions. 

Q. You asked the trooper to do that t 
A. Yes, sir. 
Q. Now, Dr. Andrews, how did you know which one he 

was to give the accused t 
A. Well, the blue one has always been given to the accused. 

I handed him both boxes and asked him to give the accused 
his blood.· 

Q. You didn't ask him to give him the blue box 7 
A. No,sir. · 
Q. Because- You said the blue box a moment ago. 
A. Yes, sir. 
Q. When you withdrew the blood sample, just how did you 

do thatt 
A. The patient was seated in a chair, his arm 

page 88 ] was resting on our examining table, and a tourni-
quet, a stretchable rubber strip, was placed around 

his upper arm. This makes the veins stand out so I can better 
find the vein, and cause less pain. The accused's arm was then 
wiped off and washed off thoroughly with a surgical soap. The 
syringe was taken from its ste:.;ile container. It was a sterile 
needle. It was placed on the syringe-the needle was-then 
inserted into the vein, and twenty CC '·s of blood were with-
drawn from the patient's vein. · 
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Q. Was anything else placed on his arm at the time the 
syringe was inserted T 

A. No, sir. There was not. 
Q. Nothing at all t 
A. Nothing at all. 
Q. In other words, his arm was washed off before the 

needle was inserted and nothing was placed on his arm at the 
time the needle was inserted t 

A. Nothing was placed on his arm at the time the needle 
wa:s inserted . 

. Q. I ask you, Dr. Andrews, if you didn't testify on this 
other occasion that when you inserted the neddle you placed 
a pad over the needle on his arm t 

A. When I withdrew the needle I placed a pad containing 
septic salts over the needle and withdrew the needle, because, 

of course, with the tourniquet still on there it will 
page 89 ] bleed quite freely. If you apply pressure to the 

bleeding the hole will quickly close. 
Q. Didn't you explain at that time that was the way you 

cleaned his arm off with the pad t 
A. The septic salts t 
Q. On the pad. 
A. Yes. 
Q. And the way that was done, the needle was inserted and 

the pad was put over the needle, then the needle was with­
drawn! 

A. I explained then that I cleaned his arm off with the first 
pad of septic salts, washing his arm with soap to get a germ­
free surface for his protection. I then placed the needle in 
the vein. When I was ready to withdraw the needle I placed 
a pad containing septic salts, which is a germicide, it will kill 
germs, over the place where the needle was inserted. I with­
drew the needle and applied pressure to that pad at the same 
time. I then asked the patient to double his arm to continue 
applying pressure. 

Q. Dr. Andrews, I ask you if you can say of your own knowl­
edge the instruments you used were sterilized T 

A. The instruments that I used were in a sterile container 
where sterile instruments are kept. 

Q. I ask you again, .sir, can you say of your own knowledge 
that those instruments were sterilized T 

page 90 ] A. I cannot say of my own knowledge they were 
sterilized. They were in a container where the 

sterilized instruments are kept. 
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Mr. Overton: I think that is all, Your Honor. 

By the Court: 
Q. Was the apparatus working you stuck it in t 
A. They are sterilized in a steam-a large steam apparatus, 

under pressure. They are then taken out and placed with trans­
fer forceps again in a sterile container, which contains several 
syringes and several needles and all. 

Q. Was the apparatus working, was it on this day! 
A. Yes, sir. 
Q. And you put them in the apparatus provided for this! 
A. They were in this container, in this sterile container, and 

I took them from the sterile container. 
Q. Did you have any reason to believe that they weren't all 

rightt 
A. No, sir. I did not. 

The Court: All right. 

By Mr. Overton: 
Q. I want to ask you this question to clarify what the Court 

has asked you, Dr. Andrews. You did not put the instruments 
yourself in this apparatus that the-

A. I did not. I took them from the sterile con­
page 91 ) tainer. 

Q. So from your own knowledge you don't know 
whether they were ever put in there or not! 

A. Thev were in there. 
Q. In tlie glass cabinet, you are talking about f 
A. Thev were in a stainless steel sterile container. 
Q. That is a cabinet in your office where you keep them f 
A. It's a little bowl that is about-oh, tltis deep, and ap­

proximately this wide. 
Q. In other words, it's a stainless steel bowl, from your 

description, about three inches deep, and about four inches 
~def · 

A. That's right. 
Q. It's open at the top! 
A. With a top on it. 
Q. What sort of top is itf 
A. A lift-off top. 
Q. Alid-type top! 
A. That's correct. 
Q. That is the thing they were in when you found them 7 
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A. That is where they were when I got them. 
Q. Now, the steam apparatus that the Court has referred 

to, that is a different thing! 
page 92 ) A. It is a different apparatus. That is where 

they are sterilized. 
Q. You can't say of your own knowledge that these had ever 

been in there or not t 
A. !cannot. 

Mr. Overton : That is all. 

By Mr. Carlton: 
Q. Who was on duty! 
A. The nurse, Airs. Flanagan. 
Q. What is the office routine 7 
A. The routine is that when a syringe has been used that it 

is placed in the cleaning solution in a separate container, a wet 
container. Mrs. Glanagan takes this container, takes the 
syringes out, washes them in water, and places them in our 
pressure apparatus for sterilizing. It's called an autoclave. 

Q. What substance is used in cleaning and sterilizing those 
instruments previous to putting them in the sterile container! 

A. Soap is used to clean them, and then they are cleaned 
further with water. They are washed several times with water, 
then they are placed in the steam appa•ratus and sterilized 
by live steam under pressure. 

Q. This substance you used on the arm, what did you call 
that! 

page 93 ) A. Septic salts, a surgical soap. It is a soap. 
Q. Does Mrs. Flanagan use that Y 

A. No, she uses a separate detergent to clean them. It's a 
separate soap. 

Q. Are you familiar with the detergent she uses! 
A. Yes, I am. 
Q. May that substance in any way affect the accuracy of a 

blood test to determine the alcoholic content in the blood f 
A. It cannot. 

Mr. Carlton: I have no further questions. 

By Mr. Overton: 
Q. Doctor, what is the substance we have been referring to 

as that substance! 
A. Soap. 
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Q. It's a detergent t 
A. A detergent. 
Q. What is that! 

l>r.lJ.~.~~retos 

A. It's a type of soap that is simply used to remove the 
traces of blood. 

Q. What kind of cleaner is it f 
A. It's soap. 
Q. Where do you procure itt 
A. From Richmond Surgical Supply. It's made by Becton­

Dixon. 
Q. Do you know what it contains t 

page 94 1 A. It contains only a detergent. 
Q. What is a detergent, what do you mean 7 

A. A detergent is a soap that is used to clean. 
Q. What detergent does this contain 7 
A. What detergent-
Q. How are you in a position to say, Doctor, in all fairness, 

how are you in a position to say that that detergent contains 
that detergent and is not capable of influencing this test T 

A. Because there is a general group of them capable of 
being used. 

Q. As a general group! 
A. Yes, siP. 
Q. But you can't say that with respect a specific one T 
A. There is a general group, I don't know of any exceptions. 
Q. Can you say positively there are no exceptions t 
A. No, sir. I have not tested them all. 
Q. And you do not know what this one is T 
A. It is a surgical detergent in that cleaning class. 
Q. But you don't know what detergent it is T 
A. It's a detergent and all it does is what any of the rest 

of the cleaners do. 
page 95 1 Q. But there are many many kinds of deter-

gents! 
A. Many many many. None containing alcohol. 
Q. It's a highly complex chemical.organic substance, isn't itT 
A. Yes, sir. 
Q. Which is very difficult to break down T 
A. Very difficult to break down. 

The Court: Says it doesn't contain alcohol. 
Mr. Overton : If Your Honor please, that isn't the test pro­

vided by the statute, though. That is not the test provided 
by the statute, whether they contain alcohol or not. 
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The Court: It is not t 
Mr. Overton: No, sir. 
The Court: Well, what does it. sayY 
Gentlemen, go out, we will call you. 

Note: At this point the jury is excluded from the courtroom. 
Thereupon, the hearing continues, viz: 

JURY OUT 

The Court: He has testified as I understand, that this sub­
stance does not contain alcohol or anything else that could in 

any way affect the blood test. Is that right t 

page 96 ] 

The Witness: That's correct. 
Jtlr. Overton: He testified that he doesn't know ~hether that 

is true or not, with respect to this. He thinks it's a general 
proposition, his answers will disclose that. 

The Court : You are taking so much time, address your re­
marks to these two things. 

Mr. Overton: If Your Honor please, the answers he pro­
vided to my last questions -

The Court : Says he used some type of cleanser and sterilizer 
for the instruments used, and for the part of the body from 
which the blood was taken, other than alcohol. Now, he says 
this soap does not contain alcohol, or any other substance which 
may in any way affect the accuracy of the test. Now, he says 
that it doesn't contain anything else that affects the accuracy 
of the test. He testified to that many minutes ago. You keep 
arguing with him about this. I don't think that is proper. 

Mr. Overton: I think if you will read back his own answers 
just before -

The Court: You are asking him does it contain this, that, and 
the other. 

Mr. Overton: He admits he doesn't know what 

page 97 ) it contains. 
The Court: Says it doesn't contain anything that 

affects the outcome of this test. 
Mr. Overton: His answer was he doesn't know that, if Your 

Honor please, with respect to this specific substance. 
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By the Court: 
. Q. Does the soap, or whatever it is you use, have alcohol in 
itt 

A. It does not. 
Q. To your best knowledge and belief, does it have anything 

in it in any way, shape, or form that would affect the outcome 
of this test f 

A. It does not. 

The Court: That is the way I understand his testimony. 

By Mr. Carlton: 
Q. Let me ask you this, Dr. Andrews. 

The Court: Therefore -

Mr. Overton: Let me clarify my position. 

Q. When I asked you just now, you said you didn't know 
whether this particular subst.anee is capable or not, you didn't 
know what the substance was f 

A. I answered that it was a detergent that is in a general 
group without exception-! know of no exception 

page 98 ) -that these will not affect in any way the blood 
alcohol test which is run. 

Q. Now, is that a supposition on your part, or knowledge 
onrour part' 

. This is knowledge on my part. 

Mr. Overton : I think that is all. 
The Court: All right, call the jury back. 

Note: At this point the jury is returned to the courtroom. 
The Court charges the jury relative to discussing the case, 
after which a luncheon recess is had. Thereupon, the hearing 
continues, viz: 

Mr. Carlton: Your Honor, I would like to recall Mr. Andrews 
for one question. 

JURY IN 
By Mr. Carlton: 

Q. Dr. Andrews, I am not certain from the record as to 
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whether or not I asked you this question. When you observed 
the accused the first time when he came to your office, and the 
time he was in there, what was his condition f 

A. He was quite talkative, and he was not real 
page 99 1 steady on his feet. 

Q. You observed that when he was in your of-
ficef 

A. Yes, sir. 

Mr. Carlton: That was the only question I wanted to ask. 

By Mr. Overton: 
Q. Did he co-operate with you when you asked him t 
A. Fully. 
Q. I believe you said he was seated at one point. Did you ask 

him to sit down t 
A. Yes, sir. 
Q. And he did sot 
A. He did so. 
Q. Then you put a tourniquet around his arm t 
A. Yes, sir. 
Q. Did he roll up his sleeve so you could do that 7 
A. Yes, sir. 
Q. When you called his attention to these various things, 

did he pay attention t 
A. He paid attention. He was co-operative throughout. 

Mr. Overton: That is all. 
The Court: Are you through with the Doctor, 

page 100 1 gentlemen! 
Mr. Carlton : Yes, sir. 

Witness stood aside. 

MRS. LOUIS FLANAGAN, 
a witness introduced on behalf of the Commonwealth, first 
being duly sworn, testified as follows: 

DIRECT EXAMINATION 

By Mr. Carlton: 
Q. You are Mrs. Louis Flanagan, is that correct 7 
A. Uhhuh. 
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Q. You are a resident of th~ Town of Tappahannoek. ar(l 
you not.f 

A. lam. 
Q. Were you on April 1, 1963. en1ployed by Doctors C'hinn 

and Andrews in the Town of Tnppahaunockf 
A. Iwas. 
Q. What is your position with themf 
A. It's hard to saY. I do-l a~sist then1 in tlu~ir work bY 

taking care of instrttments, st~rilizing the instruments. and 
just act as a general office nurse. 

Q. Now. with referenc~ to sterilizing the instruzuent~, what 
is your rontin(.l with referene~ to that proct')dure! 

page 101 ) A. Well-

Mr. Ov(.lrton: If Your Honor pleas(l, I object to what her 
routin(.l is, because I think W(l ha,·(.l to bring it down to this 
specific instanc(l, if Your Honor please. 

The C'ourt: Well. I am not prepnr(ld to say just how you 
would go about that. 

'lir. Carlton: I think it's prop(.lr n~ to what ~he does with 
th(l instruments. 

'lir. o,·ertou: We would except to the Court's action-

By the Court : 
Q. What. do you do with the instrun1ents he uses to draw 

blood fron1 people's arteries f 
A. When the syringes are used they are put in a solution. 

BD Syringe Cleaner-solution. And when-ev-ery tuorning I 
take those trays and wash then1 out with that BD Syringe 
Cleaner, nnd then I sepnrnte the syringes and wash them under 
running tap water. and then put then1 in a tray and in the auto­
clave, and autoclan~ then1 und(.lr twenty pounds of pressure for 
fifteen minutes. 

By Mr. Carlton: 
Q. What do you do with the tray f 
A. The trav is coYered and each office bas one of these 

coV"ered sterile trays. 
Q. Is that routine! 

page 102 ] ... -\.. That is done e'\·ery ntorning. 
Q. E'\·ery morning f 
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By the Court: 
Q. Did you do that on Aprillst f 
A. I do it every n1orniug. 

Bv ~Ir. Carlton: 
·Q. 'Vas it done on Aprillst, 1963f 
A. Yes, I did. 
Q. You said yes f 
A. (nodding head) 

:\Ir. Carlton: Thank you. You may cross examine. 

:\Ir. Overton: If Your Honor pl(.lase, without cross examining 
the witness, if that is the stun and ~ubstance of her testimony. 
W(.l would tuo\·(.l to strike her testimonY from the record. sir, 
b(.lcause we don't think it bears upon this particular case. 

BY the Court: 
·Q. When you talk about syringes, are those the syringes 1w 

use8 to draw blood fron1 the arms of these p(.lople accused 
of drh·ing under the influence of liquor f 

A. Yes, sir. . 
Q. 'Vere those particular syringes sterilized as you ba,·e 

indicated there. did you ha,·e that process to go through ou 
Aprillstt 

A. Yes, sir. 

page 103 ) The Court: All right. Overruled. 
llr. o,·ertou: ' ' e accept, and let the record show 

our exception. 

CROSS EX.A:\Il~ATION 

Bv ~Ir. 0\·erton: 
.. Q. Mrs. Flanagan, what day was Aprillst f 
A. I can't bear von. 
Q. What day o{ the week was Aprillst! 
A. I couldn't tell you. 
Q. Do you know that you were even in the office on April 

the lstt 
A. I know I am in the office every day it's open. 
Q. Can you sa~· whether you were in there on April 1st, the 

morning of April the 1st, or not f 
A. If it was a week day I was in there. 

, 
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Q. Well, do you know whether it was or not f 
A. No, I do not. 
Q. Don't you take off some days T 
A. I haven't taken off a day for a .long time. 
Q. Well, April the 1st is a right good while ago, now. HaYe 

you taken off a day since the 30th of !\larch f 
A. Yes, took off a week. 
Q. Do you know when that was f 

A. It was the last of l\Iay, because I went after 
page 104 ] my son when he was through college. 

Q. Do you know whether you have taken off any 
other days or not t 

A. No, sir. 
Q. You do nott 
A I did not take off any. 
Q. Have you been sick any days! 
A. Yes, sir. 
Q. Do you know whether you were sick on Aprillst or not f 
A. No, I haven't been sick for a year. 
Q. Can you tell us whether you were in the office on April 

1st or not! 
A. I can tell vou if it was a weekdav I wa8 in tlwre. 
Q. Now, do y"ou work six days a weekf 
A. Yes, sir. 
Q. Can you be sure that you sterilized any instruments on 

the morning of April 1st f 
A. I can be sure that if any of then1 had been used I sterilized 

them on that morning. 
Q. Yon don't know whether any had be~n us(ld or not ? 
A. Whether they had been used or not, unles:; they were 

already sterile I sterilized them on that n1orning. 
page 105 ] Q. Were you there on the evening of Aprillst T 

A. Iwas. 
Q. The night of Aprillstf 
A. Yes. 
Q. Were you there when l\Ir. Caldwell came in! 
A. I think I was, but- I was bound to baYe been if it was 

during office hours. I don't remember his name. I don't remem­
ber everyone's name that comes in. 

Q. Do you remember ever having seen him before! 
A. I don't always see all the patients. 
Q. Then you don't know if you saw him or not, e\·en if he 

came theref 
A. No. 
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Q. Well, if that be true, and assuming Dr. Andrews did use 
a syringe and a needle to draw blood from that man's arm, 
you couldn't possibly testify that that syringe had been cleaned 
by you if you didn't see it done f 

A. I can testify that all the syringes in the office are cleaned 
and sterilized by me. 

Q. Every morning! 
A. Every morning. 
Q. And that is all you can testify to f 
A. Yes. 

The Court: Are you through with this witness t 
Mr. Carlton: Yes, sir. 

page 106 ] Witness Stood Aside 

Mr. Carlton: Recall Trooper Jeffrey. 
Mr. Overton: If Your Honor please, we would at this time 

renew our motion to strike her testimony. 
The Court : All right. Motion overruled . 

. TPR. P. R. JEFFREY, JR., 
upon being recalled by Mr. Carlton, testified further as follows: 

DIRECT EXAMINATION 

By Mr. Carlton: 
Q. Trooper Jeffrey, I believe you testified this morning that 

you received in the mail these items from the Chief Medical 
Examiner of the State of Virginia. Would you look at those 
items and identify all three of those items, if you cant 

A. Yes, sir. These are the three items I did receive in the 
mail. 

Q. Is this tube and container the one that you -
A. Don't let it slip out. 
Q. No, I won't let it slip out. Is this the tube containing the 

blood, and the container that Dr. Andrews filled with blood as 
you testified this morningf 

A. Yes, sir. 
page 107 ] Q. And this is the exact tube and bottle that 

you mailed to the Chief Medical Examiner's office 
in Richmond I 

A. Yes, sir. 
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Q. Is this the exact bottle and container that you received 
fromhimf 

A. Yes, sir. 
Q. Now, with reference to this report, is this the report you 

received that was with the tube and container from the Chief 
Medical Examiner '·s office through the mail f 

A. Yes, sir. I did. 

By the Court: 
Q. How was it fastened to the bottle! Wrapped around it, 

orhowf 
A. Wrapped around the bottle in this position, inside . 
. Mr. Carlton: Your Honor, the Commonwealth offers the 

tube or vial and the container and the report fron1 the Chief 
Medical Examiner, in evidence. 

Mr. Overton: If Your Honor please. we object to the intro­
duction of those in evidence and would like to be heard on it. 

The Court: All right, gentlemen. Step outside, we will rail 
you when we're ready for you. 

page 108 ] JURY OUT 

Note: At· this point ~Ir. Overton argues the law to the 
Court with respect to the above-offered exhibits and moves 
that they be rejected, which motion the Court overrules, and 
Mr. Overton notes an exception. Thereupon, the Court states, 
viz: 

The Court: I don't think he misstated the law to him when 
you come to that. I think he told him about what the law 
was. Under the law he is deemed to have consented to this. 
Whether he said the proper thing or not, I really don't know; 
but I don't think he prejudiced this man's rights any by 
making a bold statement .of the law that w·as not correct. 
Maybe it's not correct in every last single regard, but sub­
stantially that is true. However, the man is faced with taking 
a bloodtest, that is the sum and substance of it; kind of fenced 
in. So, the other thing, I feel like they do not mean that the 
doctor has to personally do every single one of tltese things. 
I think that when he handed the box to somebody, and then, 
the man was right in his presence; just passing it on to him. 
There is nothing in the statute that says nobody else cannot 

touch these things or that every last single thing 
page 109 ] has to be done by the person. While it is very 
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technical, all of these things, I will agree with 
you they are very technical, but I don't believe the legislature 
by this language declares it's impossible to do these things. 
The instruments, nobody is going to stand and watch some 
instruments all the time: Here's the lady that sterilizes the 
instruments and then she puts them in this container. You 
could argue that somebody could have come in the side door, 
or come through the window while she wasn't looking, and 
gotten that and used it for some purpose, then put it back in 
there. There will always be situations like that, just like there 
would be about the question about the soap there. I was 
sitting here thinking about Ivory soap. Somebody asked 
me what kind of soap it was. I said Ivory. How do you 
know it's Ivory soapf I said it had Ivory printed on it, it 
looked like all the other Ivory soap. How do you know 
somebody hasn't gotten it and tampered with itf You can 
keep on and on, and never would know firsthand. There is 
always a possibility of a mistake. I believe they intended to 

preclude all those things. I think those things have 
page 110 ] to do with the weight of the evidence. On the other 

hand, this lady says - She was not going to be 
tricked, because offhand she didn't know about April 1st. 
She was not going to have you pull the claendar on her and 
say April 1st was on a Sunday. But she did say that she 
was there every weekday, and April the 1st- I don't know 
what day it was. Maybe Mr.- You could get a calendar and 
show that. 

Mr. Carlton: It was Monday. 
The Court: That should be in evidence. It was on Monday. 

She says she wasn't there on Sundays. Unless you gentleme.n 
agree to it- · 

Mr. Carlton: Let the record show a 1963 calendar was 
presented to counsel for the defendant, and the calendar 
shows that April 1st was on a Monday, but they refused to 
stipulate that fact. 

Mr. Overton: If Your Honor please, I object. 
Mr. Carlton: Therefore, Your Honor, in view of that fact­
The Court: Did you stipulate it or notf 
Mr. Overton: No, sir. 
Mr. Carlton: Now, I ask that this calendar be admitted in 

evidence. I hate to part with it, but I think I will have to. 
I ask that this calendar· be admitted in evidence. 

The Court: Commonwealth's Exhibit 4. 
page 111 ] Now, that is the Court's idea ab~ut it. I am 
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. very sorry we can't guarantee anything up here. 
Maybe we might be wrong. 

Mr. Carlton: The items offered, are they admitted! 
The Court: Yes. 
Mr. Overton: If Your Honor please, it possibly would be 

well to let me address the Court on this before we do. 
The Court: Don't let us forget that this has been admitted 

in evidence, because they were not present when it was done. 
I will hold it out here so we will not forget it. 

Mr. Carlton: Also the calendar. 
Mr. Overton: If Your Honor please, we object to that. It 

is a certificate from the Division of Motor Vehicles setting 
forth the fact that a conviction in the Corporation Court at 
Buena Vista is on record there. We object to that because we 
feel the proper way to prove that is by the record of the 
court itself, not the certificate itself. We object to that, 
and we except to the ruling of the Court in admitting it, if 
the Court does. 

The Court: Get the statute. 

page 112 J Note.: At this point the law is argued relative 
to Section 46.1-34.1 of the Code of Virginia, after 

which the Court overrules Mr! Overton's motion. Thereupon, 
Mr. Overton notes an exception, and the hearing continues, 
viz: 

The· Court: Call the jury in. That will be Commonwealth's 
Exhibit 5. 

Note.: The ,jury is returned to the courtroom at this point, 
and the hearing continues in the presence of the jury as 
.follows: 

JURY IN 

The Court: Mr. CollliQ.onwealth 's Attorney, the Court is 
in the presence of the jury now, and on. your motion I admit 
in evidence this vial, the container, and the certificate. You 
may read it to the jury, or pass it to them and let them read 
it. 

Mr. Carlton.: This certificate ·reads as follows: The Com­
monwealth of Virginia, Department of. Health, Office of the 
Chief Medical Examiner, 404 North 12th Street, Richmond 19, 

Virginia, Blood Alcohol Report. Date of report, 
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page 113 ) April3, 1963, No. 632083. Accused, Warren How-
ard Caldwell, C-a-1-d-w-e-1-1 (spelling). The name 

of the officer, P.R. Jeffrey, Jr., address, P. 0. Box 191, Tap­
pahannock, Virginia. Examined by Eleanor L. Gordon. Date, 
April 3, 1963. Time, 3:30 P. M. Received at the office of the 
Chief Medical Examiner 4/3/63. Time, 9 :00 A.M. The con­
tainer was sealed when received, had not been broken or 
otherwise tampered with. The container was proveded by 
the Chief Medical Examiner. Results, blood, 0.18 percent 
alcohol by weight. A copy teste, Geoffrey T. Mann, Chief 
~£edical Examiner. Signed, Geoffrey T. Mann, Chief Medical 
Examiner, and Eleanor L. Gordon, Assistant State Toxicol­
ogist. CME Form, BR, revised 4/62. 

The Court: Gentlemen, the Court has also admitted this 
abstract of convictions, of driving under the influence within 
the last ten years. Please bear in mind that the sole purpose 
of the admission of this testimony is to prove that the man 
has been convicted ·of driving under the influence within the 
past ten years, and is not evidence to show that he was driving 
under the influence on this particular occasion. 

Mr. Carlton: This certificate, reads as follows: 
page 114 ) Division of Motor Vehicles, Richmond, I, G. T. 

Riggin, Director of the Bureau of Safety Re­
sponsibility of the Division of Motor Vehicles, Commonwealth 
of Virginia, being duly designated by the Commissioner for 
the purpose of attesting and certifying pursuant to Section 
46.1-34.1 of the Code of Virginia, as Amended, Chapter 368, 
Acts of the Assembly, 1962, do hereby certify the attached 
is a true copy of Abstract of Conviction received from the 
Municipal Court of the City of Buena Vista, Virginia, certify­
ing that Warren H. Caldwell, Route No. 1, Lexington, Vir­
ginia, was convicted in that Court on November 10, 1959, of 
drunk driving, the original of ""hich is on file and of record in 
this office. Given under my hand and under the Seal of 
the Division of Motor Vehicles this 24th day of June, 1963. 
Signed, G. T. Riggin, Director of the Bureau of Safety 
Responsibility of the Division of Motor Vehicles, Common­
wealth of Virginia; with the seal attached. The record of 
the Abstract of Conviction attached, Warren H. Caldwell, 
Route No. 1, Lexington, Virginia. No. 5014, drunk driving 
on November 10. 1959. Above offense, one hundred dollars 
plus ten dollars and twenty-five cents. Appeal taken, No. 

Period of suspension, one year. Signed by the 
page 115 ) clerk. Report dated, November 25, 1949. The 

. . 
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other printed matter on here you can examine 
. yourself. 

The Court: All right, they are both admitted. Proceed. 

Note: At this point questioning of Trooper J e:tfrey con­
tinues, viz: 

By Mr. Carlton: 
Q. Mr. Jeffrey, it has been indicated by counsel for the 

accused that you handled this bottle over here, the vodka. 
A. Yes. · 
Q. And you said you didn't open it until after the blood 

test was made f 
A. Yes. 
Q. At the time you handled this tube and were taking this 

blood test were your hands clear of any alcohol whatsoever! 
A. Yes, sir. 
Q. And you testified that positively! 
A. I just testified to it. 

Mr. Carlton: That is all the questions I have. 
The Court: Are you through with this witness f 
M:r. Overton : Yes, . sir. 

Witness stood aside 

page 116 ) Mr. Carlton: The Commonwealth rests. 
Mr. Ov~rton: If Your Honor please, I believe 

for the purpose of the record I would be required to mt\ke 
a motion.to strike on ·the grounds I have heretofore assigned. 

The Court: I overrule you. 
Mr. Overton: Note our exception. 

W..Alf,REN HOWARD CALDWELL, 
the defendant, :first being duly sw~rn, testified as follows: 

DmECT EXAMINATION 

By Mr. Overton: . . 
Q. You are Warren Howard Caldwell, are you notf 
A. Yes, sir.. 

1 
· • . · 

Q. Yr .. Caldwell, how old a -man are you f. 
A. Thirty-five. · 
Q. Thirty-five! Where do you reside! 
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A. I live in Lexington, three miles west on 60. 
Q. Lexington, Virginia f 
A. Yes, sir. 
Q. What is your occupation, Mr. Caldwell! 
A. I drill wells-well driller. 
Q. What sort of wells T 

A. Wells for water. 
page 117 1 Q. Wells for water T 

A. Yes, sir. 
Q. Where do you do that occupation f 
A. Botetourt, Rockbridge, and Bath Counties. 
Q. Over a three-county area f 
A. Yes, sir. 
Q. Are you a married man 7 
A. Yes, sir. 
Q. Have any children 7 

The Court: I don't think that has anything to do with it. 

Q. Mr. Caldwell, you were in Essex County and were ar-
rested on April 1st of this yearT 

A. Yes, sir. · 
Q. Where were you going to and fromf 
A. Well, I came down to Warsaw down to Welford's Wharf 

to see a friend I was in the service with. 
Q. Where did you come from f 
A. Lexington. 
Q. What time did you go down there! 
A. I went down there between 1 :30 and 2 :00 o'clock. 
Q. In the afternoon f 
A. Yes, sir. 
Q. Who did you go· to see t 

A. Talm~dge Saunders. 
page 118 1 ·Q. How did you happen to be going to see 

himt 
A. Oh, we was just friends, and it was· raining that morning 

at home and I just decided to come down. I just come down 
to get some :fish, you know, and then -

Q. To get some :fish t 
A. Yes, sir. 
Q. You· went to Welford's Wharf to see him 7 
A. Yes, sir. 
Q. You all were ill the service together, is that how you 

happened to know himt 
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A. Yes, sir. 
·Q. Mr. Caldwell, you said you got there about 1 :30? 
A. Between 1 :30 and 2 :00. 1 :30 and 2 :00 o'clock. 
Q. How long did you stay over there f 
A. I left over there about 7 :30, 7 :20, 7 :15. About 7 :15. 
Q. Now, 'vhile you were there did you have son1ething to 

drink! 
A. Yes, sir. When I was going down. I bought a fifth of 

vodka at Warsaw. We had several drinks, had three small 
drinks a piece. 

Q. Three small drinks apiece out of the bottle t 
A. Yes, sir. 

Q. Is that the same bottle that was introduced 
page 119 ) in evidence t 

A. The bottle was like that, I guess it is the 
same one. 

Q. You think it's the same one t 
A. Yes, sir. 
Q. And you say that you left there you think about 7 :00 

o'clock! 
A. 7 :00, 7 :30, somewhere along there. I didn't look at my 

watch. 
Q. 'Vhen ·you left there where ·were you going! 
A. I was going home. 
Q. Back to Lexington! 
A. Yes, sir. 
Q. Did you come through Tappahannock! 
A. Yes, sir. I come through Tappahannock. 
Q. Now, how did you get where you were when the trooper 

first saw you! 
A. I missed the road up there. 
Q. Which road is that! 
A. Going- Was it 360 going to Richmond! 
Q. You mean you went .on past that road! 
A. Yes, sir. I went on past and turned around and .I "~as 

headed back up the road. I turned around in kind of a wide 
place on down below there along about three or four tenths 

of a mile, something like that. So I turned 
page 120 J around and come back, and I was looking at the 

signs, all the signs said keep right, and I 'vanted 
to turn left to go on 360. · 

Q. Wait a minute, I didn't understand you there. You said 
that- What about turning leftf 

A. I was coming through there looking for a left-hand turn 
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to get on 360, because I missed it. And I was pulling off on 
the right at the service station to get some information - I 
mean get my bearings. 

Q. You said all the signs said keep right. Do you mean 
coming back from beyond 360 Y 

A. Yes, sir. 
Q. And you were looking for a left-hand turn to go to 

Richmond, is that what you mean f 
A. Yes, sir. 
Q. Now, how fast were you driving along there looking 

for this road! 
A. About twenty-five or thirty. 
Q. It was dark, was it not! 
A. Yes, sir. Getting dark. 
Q. The trooper says that you went over the center of the 

road, is that correct or not! 
A. I probably did. I was looking for them signs, looking 

for signs and all seven or eight signs there said keep to the 
right, keep to the right. I was looking for one 

page 121 ] to turn off to the left, and I didn't see the car 
right behind me, too. 

Q. There was a car right behind you Y 
A. Yes. 
Q. Mr. Caldwell, you say·you pulled off in a service station 7 
A. Yes, sir. 
Q. For what! 
A. To get my bearings, get information and check my 

route to get back on 360. 
Q. To find out how to get back on 360! 
A. Yes. 
Q. What happened there then! 
A. That is w·hen the trooper pulled up beside me. 
Q. Pulled up beside you f 
A. Yes. 
Q. He says you bumped a curb there. 
A. I bumped the curb once going in. It's kind of a gravel 

driveway. In other words, I couldn't stop like I could on 
blacktop, so I bumped the curb and the truck came back a 
little bit. I pulled back up against the curb after he shown 
his light on his uniform. 

Q. This amount that is gone out of this bottle here, is 
that all that you and this other man had to drink to­

gether! 
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page 122 ) A. Yes, sir. I got that when I went through 
· Warsaw. We was drinking it. 
Q. What did the trooper tell you when he stopped you T 
A. Oh, when he first stopped me he asked me for my 

license, and registration. Let's see, I don't remember whether 
he asked me for my registration card or not. I don't think he 
did. I showed him my license. He asked me how I could 
walk. I told him I could walk all right. So I just took off, 
walked to the back of the truck, and come back, and he said 
you are under arrest. 

Q. He said you are under arrest T 
A. Yes. 
Q. Did you take a blood test T 
A. Yes, sir. 
Q. How did you happen to do that! 
A. He told me it was a new state law that you had· to take 

it. • 
Q. Was that the reason you took itt 
A. Yes, sir. I figured-it was the law, I had to take it. 
Q. Would you have taken-it if he hadn't told you that! 
A. No, sir. 

Q. Now, he says that he observed you walk and 
page 123 ] •that was one reason he felt you were intoxicated. 

Do you have any difficulty w~lking! 
A. Yes. I have had a couple of operations on my leg. 
Q. What is the trouble with your leg! 
A. I had varicose veins operations. 

Mr. Overton: If Your· Honor please, I would like for him 
to show his leg to the jury, show them those scara. 

The Court: Go ahe~d. 

Q. Did you show them all of them f 
.A.. I didn't show them. No lady ln here now! 
iQ. Show them those scars up there . 
. A. (responding) · 
Q.~ What affect does this condition with your leg have upon 

youf 
A. Well, when I sit in a certain position very long my legs 

get, you kllow, kind of like they.are going asleep or something. 
Get kind of numb. And usually after l get up and try to 
walk it._feels like pi~s sticking 1n my Jeg. 

Q. How long have youhad that .difficUlty! 
A. Ever since I come otit of the service. 
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Q. What kind of service! 
A. I was in the Air Force. 

page 124 ) Q. And does it affect your ability to walk Y 
A. Yes, sir. I don't think I walk as good as 

I did before the operation, before I had them. 
Q. You say when you have been sitting down, you say 

when you have been sitting down something felt like some­
thing. 

A. Oh, when I sit down or cross my leg or something it 
goes to sleep on me. Poor circulation in my leg is what it is. 

Q. Were you intoxicated on this occasion t 
A. No, sir. 
Q. Now, after you went to the doctor's office- You were 

taken to the doctor's office and given a blood test! 
A. Yes, sir. 
Q. Did someone give you one of those samples Y 
A. Yes, sir. The trooper give me one. 
Q. What became of that samplef 
A. I beg your pardon. 
Q. 'Vhat became of that sample t 
A. Oh, w·hen I was locked up they took it from me. 
Q. Where 'vas that now! 
A. That was in Tappahannock. 
Q. Who took it from you! 

A. The jailer there. I believe it was Mr. Saun­
page 125 ) ders. 

Q. Did they give you that certificate with itT 
A. I got it. 
Q. I don't mean certificate. 
A. Yes. I had the certificate. 
Q. The instructions the trooper said he gave you, did . he 

give you one of those t 
A. Yes, sir. 
Q. How long did you stay here in the jail at Tappahannock! 
A. Locked up until a little after 4 :00 the next evening. A 

little after 4:00, around 4:00, little after. 
Q. Where was that blood sample as far as you know during 

that time! 
A. I couldn't tell you. I mean it was in the Sheriff's office, 

I guess. In jail. 
Q. In other words, when was it taken from you! 
A. Taken from me when I was locked ·up. 
Q. Just as soon as you were locked up! 
A. Yes, sir. 



7 4 Supreme Court of Appeals of Virginia 

Warren Howard Caldwell 

Q. Did you ever send it to any of those laboratories f 
A. No, sir. It said on those instructions that it had to be 

done immediately, right now, so seventeen or eighteen hours 
after I didn't figure it was worth sending in, so I throwed 

it away. 
page 126 ) Q. The instructions he gave you said it should 

be sent right away and you thought that was too 
long a timet 

A. Yes, sir. 
Q. So you did not sent it to anyone f 
A. No, sir. 
Mr.~ Overton: Mr. Carlton, may have some questions he 

wants to ask you. 

CROSS EXAMINATION 

By Mr. Carlton: 
Q. Did the jaUer ever give the tube back to you f 
A. When was that! 
Q. When you were released from jail. 
A. Yes, sir. He gaye it back to me ; yes, ·sir. 
Q. You say he had it in safe keeping wllile you were in jail. 
A. I got it back; yes, sir. _ 
Q. Did you ask anyone to mail it for you t 
A. No, sir. 
Q. You didn't ask anyone, didn''t Jilake any attempt to Jll~il 

it! 
A. I didn't mail it,. ~no. 
Q. Didn't ask- to keep it in the cell with you f 
A. Well, they took it fr:om me. 

-Q. Yon._ didn't ask them to let yo_u take it in the 
_page 127 ] ceU f; 

_ A. N9. 
·Q~ _You B{iid nf:JT Is that your a:nswerf 
A .. -~hat i~ lilY answer. . 
Q .. ·Then when you were relea:seq from jail they h~nded it 

bfi¢k tQ yQ'Q. With the instruction$,. that's right, isn''t itt 
A. I~ was handed back to m~; ye$, sir. 
:Q. You made -the determin~tion that it was too late to 

send it; you d.idn.'t go to a doctor and. -ask him - Did you ask 
Dr~ A.tld-rews f- -

A. liQ, $b·· I didn't ask -no. doctor. 
Q., Y'ou. djdn't ask Dr. Andrews if it was too late to send 

this.'inf 
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A. No, sir. 
Q. Have you had experience in these matters before! 
A. No, sir. 
Q. When you were arrested and convicted of drunk driving 

in 1959 in Buena Vista, did you have any experience then f 
A. I took a blood test, if that is what you mean. 
Q. You did take a blood test in Buena Vista 7 
A. Yes, sir. 
Q. So you had experience in these matters! 

A. At that time you didn't get no sample your­
page 128 ] self. 

Q. But you had experience in this blood test 
business, that's right, isn't it 7 

A. I have had blood tests before if that is what you mean. 
Q. That's right. So you are not telling this jury that this 

thing was taken from you and you couldn't send it off, and 
that is the reason you don't have your blood test, you are 
not telling them that, are you f 

A. That was the first time I had ever seen a sheet of in­
structions. 

Q. And you asked nobody at all about it, although you had 
experience in this T What is the proof of the vodka f What is 
the proof of the vodka you have there 7 

A. Eighty or eighty-siX proof. 
Q. Eighty or eighty-six f 
A. I think. I am not sure. 
Q. Isn't it eighty! 
A. I say I am not sure. 
Q. Since you have had experience in the blood tests, 

taking a blood test, do you kno'v how much alcohol it takes to 
run it up to point one .eight! 

A. No, sir. 
Q. You don't know how much! 
A. No, sir. 

Q. Do you have any .idea! 
page 129 ] A. No, sir. 

Q. Have you been told and do you know that 
point one eight, that the law in the State of Virginia, that 
you are intoxicated 'vhen you have had over point one five, 
do you know that! 

Mr. Overton: If Your Honor please, I object to that, be­
cause it isn'ta correct statement of the law. He says the law 
says you are intoxicated. 
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Mr. Carlton: Presumed to be; intoxicated. 

Q. I will restate it with presw:Ped. Do you know that you 
are presumed to be intoxicatedjf you have over point one 
five under the law in the State of Virginia 7 Didn't you know 
that! 

A. I didn't know. 
Q. Hadn ~t your counsel told you that 7 
A •. I don't g.et what yotl mean, the phrase of it. 
Q. Do you know that the law in Virginia - Did you know 

and do you, kriow that the law in, Virginia provides that a 
person is pr.eamn.ed to be under the influence· of intoxicating. 
beverages if ·the blood test is point ·one five or above·t 

Mr~ ·Overton_: . 'If Y ol}r Honor pleaae, I object. This ~an's 
knowledge of· 'the law hasn't' got anyt~g to do :wl~ his 
testimony in tbi$ case.. He's asking ~lim ii he knew what the 

. . law provided. . . 
page 130 ] The :Court: I thipk the question is prQpef}y 
. put, did .he know. I :think if you are going to ask 
him it at ·all, make it. ··a qye$tio.11 ·at the time. Bul wh~.t. :dif­
ference does it make whether he knew it or ::D.ot' 
· Mr. Carlton: Th~ ._ Qnly -· ~_hbig, ID.e te~tified he :&4d. three 
s:q1al1 drinks of ·eighty pr()~f. ~~ ·was just eross e~a.mining 
him on that item. iTh~t item. -

Q. Now,_ "Mr. Cald>well, isn't it J1. matt~ . of fact that yqu 
took a numb~i!· _Of dr~s out of'fbat b:o'ttle Ol" Qther bottle's%7' ·-

A. NQ1 $iT~. 

Q·~· How 'can you =$c<Iount ·for your test ;being; \as h.igJl ai$.-
::DQ~t one· eigl}tl - -

A. I dp~~~~- ~ow:. 

~Q~ Now,. ,YQU -h~ve tg~ti1i.ed th~ r.easQn _you drov~ yo.ut ·auto~ 
m(ibile ..,.__. weav~d yout- '8.1itom.ohil~r fl!e:in lane to. lan~ wa~ be~· 
•:cause- yo-q, ·wene loQ~g ·for sign:~~~~~·· . 

.. 4 .. Y.e;~,; .air.~ l was l~lQking -~61' the l~ft-hand tuttt,._ t() get-_ 
bA~k ·t)Jl :$6Q, :gQmg to RiQb.mpnq~ _ 

·Q~ _ Did. :~o:t) dP. that ~~~ry tH.ne yop lopked for signs f Of 
cottrs_e; we ®ve to :keep w~t®: ·~1 ·the time, but you ·were 
weavm~ ft(>W;_ lan~ ·to: lane all tb.~ ~tim:~i: 

:Tb.e .Qouli.: You are argui~g. with ~he Witness. 
~r~ Car1to~.: Yes, .e~ir. - · 

-
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page 181 ) Q. Do you ordinarily weave from lane to lane 
when you are looking for signs t 

The Court: I don't think that is a proper question. 

Q. What signs were you looking for when you were weav­
ing from lane to lane! 

A. I told you, I was looking for a left-hand - left turn 
going to Richmond. 860. 

Q. How many times did you weave from lane to lane f 
A. I didn't weave from lane to lane. I might have went 

over the line a little bit when I was looking fQr signs. 
Q. Didn't weave as Mr. Jeffrey described! 
A. I don't think I got clear over in the wrong lane; no, sir. 
Q. Did you run up on this curbing three times as Mr. 

Jeffrey has testified t 
A. I run up on the curbing twice. 
Q. Didn't count the third timet . 
A. I run up on the curb once, the tl7U~k backed up. About 

that time he shown the light on me and I pulled the truck up 
against it again. 

Q. Why did you run up on this curb twice, as you said t 
A. I didn't understand you. 

page 182 ] Q. Why was it that you ran up on the curbblg 
twice! 

A .. Well, the first time I was coming in there and there was 
gravel on the dirt driveway. 

Q. Go ahead. 
A. The driveway· is made of gravel and dirt. Well, a pick­

up truck naturally on gravel,and dirt.won't stop as quick as it 
would on a hard surface. That is why T run up on it the :first 
time. · 

Q. The second time! 
A. The second .time, I pulled back up against it and stopped 

the truck after I saw him. 
Q. Did what now f 
A. I pulled back up against it. See, it bounced ba,ck and I 

pulled back up against it when I saw the trooper - Jeffrey. 
Q. Why did you do that! 
A. To park it. 
Q. You had to run it on the curbing. to park itt 
A. I just rnnned up against the curb. 
Q. The first time you rail up and bumped back, bumped 

you back. You hit it right hard to bump· you ba~f 
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A. I didn't hit it that hard. 
Q. How far did it conw ba~1t when you .bit it the first 

time! 
page 133 ] A. I would say h\VO or three feet. 

·Q. Two 01· three feet f 
A. Oh, the truck just roll£lrl ha·9k, kind of up on the thing; 

just kind of rolled back. · 
Q~ Level g~und, wasn~t it f · 
A. Kind :of· ~eve I, but w:h_en you :get a wh~el up on a hU:~]l, 

generally -- :~~~'· the Jron~ :~nd isi Jhiglwr than the bnck, a:~ 
natu~ally it, ~- ~9ll dQwnl'UI. 

Q~ l\r ere ~~1:l :'CJOJ;tvieted ~ th£l Bnena Vist~ Cont•t ju 1959· 
in a~ord ,\ftth ·tJle ·rep:ort· tltat wa$; introduced in evidence,t: 

A. Yes, sit'# ·· · 
Q. ~f drn@!d~i~~g~f' 
A. Y~s, sit:. · · 
Q. Tltl_a.t Wt\~ i~1 ai959l 
A. Yes~ sir. I .• • . 

Q. "\V(~J, sine~,-~®· '\\~e-lfti'l,g~!JNicted ~~~-J-95~)",\pf dr,unk di~bT·llng 
·wAy do· ,¥911 driJik f\vJii\t(l\ -d·lr·~t~g. g~in·:~~ 

-A. 1 :4-i:~ 't thi!rillli $. ~!~d1 ~<Xq. ni:U,c~~ itn ch~k. 
Mr. C~rlton : f.·b@~~ l\<J: f~1~11he•: l~1~~st.i~~~' lTtour HQ!10t.., 

• , ' , ~ , , , ·' , ' . I 

'/' 

· . . . .. ., Mr. f~¥e1f~~P:Il: _ill~·''¥iQ.j.JiJ~ H9~r please';1 ~~~· :i1s 
p~gJ!' 13~ ,al ~_! cas~'i£(;)1~'iVhe d~£,ntfl~i}~f ' . ' ',', .· _: 1 

- · ·· .- '~he f.b:U~riti·,: Defre1i~e; ~t'bsts. 

'· -,:. iQk\ti.ltlon;:i ~mhe··t®6mn:riln~~~i~h~'lh·ii~i no·· r~~bu:fiti.l. 
~---· '·'!"" -- /·;~~ .. . .. ~- '-·. · ...• ~ .... _,_ ~··.- .. / . ··-· ~- ---

. ·· . ,~iote t .4t "tim~; jp:~~~ 'f~(:\~ j'1~r,y. ~s rfi'~¢1ude·4i f~~Q~ Ji~P"e' i9~JJJi~t=· . 
. ;rrf),()~ .. wll:~lle~~J itai_e, lf@l)~'\:ing..: ~ot~on1 is Jl],~)il~~, ~ : 

I ( · · .. : .~......., ·: 
1 

I " " • . , 

.. ·i .. ·.~~·,·:·.;·~. ~~vew;tt?~f· ·,$$' ¥-~i~r.rtffiou~r. f)i~~s-~;: ~te W\ish1 ;~9~ men~~·-:,\~Jtlt 
~~~~~1it~,_~~~~~ijl\ (t}h:e le\\t~den~e;,;.-rtl~,i~~~@k~ ou,t:.a]]i fihe;1~~'~~~~ 
~h!~~ ·~~t (J}Ji!'P' ~h~· i§Jl9.~~.ci~, od~i~~·,·-~~-~gned,~ ~~~2\''it~ ~i.~ 
'ift!~~lj.¢nt' .·iif' ~pnt ~o~~~ plg~e~; ~.b:_Ei-' .. cl~Jeudant jfe~~~a that 
·JW~; ·~.14_~ .pot h~iv:«t 'il~ltf4~·~$i ~ib:@'~! .-ff~s~ :if he· ~&;cl fn9l been 
·ftgl4J 'tllf~% ~e; ~a~~ 'fQ~~ ml~¢i!f l~h:~:,.~~-~~ :'~lia!t,)b:ft· "·~$~"req~$ted tQi 

:w~~~~.tr. 'iW' ~Q~ ~Q~.Qlt ~l~ll~ft;r ~~'·a,~' ®!!0)'1;~l(}s ~s very 
~~B~,J .Jtih~t. ~ il!~ .~$~ l~Jlft~~l~ 'li1 ~e~~'~g{:!bh~.· )§f.lllf_pl~ jt_. ~h:~Il be 
'· '• ....... ~ :l!o!:..w.'.' .. ·. ·.:11 1:. .. ···ll.. Mj ih. . -~. ·~ , , . .,w, ·· ... ffi . ;e~·~t;. _. •t 
~~v;mt~ 'li~J~~ :OO:it ,!J.~'- i~~tl~1- ~~Yie·, :"!J,~' 'PJP9;~;~\W.l~,;, ·9,~: · #avm_g· ;Ji : 
e~lirpJ~~a~. ' -- ' 

--
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Note: At this point the n10tion is argued, after which the 
Court overrule~ the motion, and ~Ir. Overton notes an ex­
ception. 

At this point Court and counsel consider the instruc­
tions. Ther<'upou, the Court reads the written 

page 135 ) instructions to tlw jury, and the case is then 
argued by counsel. Thereupon, the jury retires 

a11d returns with the following verdict: 

A Juror: 'y e find the defendant guilty and recomm·end 
n1ininnun s.entence and fine, sir. That I beli~ve was a nvo­
hundred dollar fine, and thirty days in jail, according to your 
sheet. 

Note: At this point the Court amends the jury verdict 
as to forn1, and reads it to the jui"y as. follows.: 

The Court: V\1 e the jury upon the issl,le joined :find the 
defendant 'Varren Howard Cald,\-o;ell guilty· :of operating a 
n10tor ve]).i¢le on the public high1vay while- under the in•. 
tlne:nce of httoxicating be,Terages, behlg a subsequent offense 
within teii yen rs, and w~e fix his punishment at confinement in 
,iail fQI' 'ron~ n1onth, and that ln~- pay a fine of two hundred 
dollars •. 

So s~y- each and (l\'eryone of:you ¥ 

Note: The jury replies in tJle affirmative. Thereupon, there 
being no motl()t1 b'ef(n·e the ju1•y retired, the jury 

page 136 ) is .dismiss(\<1,. and the following motion is made : 

Mr. Overton: If Your Houor plea.~~'· the. defendant move$­
the Court to set aside the verdict :of ~b~- j$•y .and enter . up 
judg1ne11t dismissi11g th~ charge for et·1~or· 011 the part of the 
Court i11. aqmitting the blood test, aud as· beii)g. contra-ry to 
the law ~nd the .. evidenc~, lind in. t~e .aJt~rnative,; to s~t :aside 
the verdict ofl the jury ~ud. gr~nt a: new trial. 

1:'he Court: "Tell, the 06"9-:rt. feels li}te it was a .. j~·y q1;1estion 
and properly subtuitted to them. I 'Viii have to oyerr:ulff'yQili' 
n1otion. 

Mr. Overton: The defendant, of course, exc~pt$ to the 
ruling of the Court. · · 

Now, if· Your RQn~T plea.se, we move the Court: to suspend 
executi9n of th.e seut~nce w oi·der ·to ,permit the. filing of· a 
\Vrit of Error in the S.upreme Court. ·of Appeals. 
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Note: After a d~~us~ion ot1'r tlw above' motion, th~ 1ij1.nrt 
states as· ·follows: --

The Co:grt~ All dtd!t ~tand; up (defend~1t respon.4ing). 
It is the ,Jlii(i{igm~nt (lif. ,th~ Court tl\~t yon be: ~~1lli4· 

page 137 ) .g\}ilty as '~~argNl allld that you l}e s~nt~ll~~lt'"ftkl~ 

_ :tllitty d~ys i!l jail, a'lill!l that }*9u p~y a fine oj!_it!Wi.o 
hundred dQ1li~ns and the (Costs of._Gj.)urt; bv.t your counsel! ~~Y­
ing uoted fr.it\~Ou the iuteution tq: •Ppply f()r a 'Yrit of E1~ror 
before the, I$1tplr~nl~ Couvl of A "Rpe$als, tlte' exce!J,Tion of ·~~Jid 
sentence if!~_ s(~l).~nd~ fQ!i~ .:a pertcjd1 of si~~ days, from tl}}s( 
date,~, and t)fe:. (J0;~;nrt constlll~ts the !b'ond is sn6icie~*· 
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