PETITION FOR REHEARING AND REVIEW IN
BEHALF OF APPELLANT, SHIRLEY M. BOLINAGA

IN THE

Supreme Court of Appeals
0f

• • •
V1rgrma

AT RICHMOND

Record No. 5989

CLERK
AUPREME COURT OF APPEAba

@rE C:: f;::IVE

I.
~

OCT

61965

- CEJVE
RICHMOND. VIRGINIA

SHIRLEY M. BOLINAGA,
Appellant,

vs.

VIRGINIA R. SAVAGE,
Appellee.

&
808 Maritime Tower,
Norfolk, Virginia
HowELL, ANNINos

DAUGHERTY

The Press of Lawyers Printing Company, Incorporated, Richmond, Virginia 23207

~

~

INDEX
Page
I. Grounds for Rehearing and Review .......................... 2

II. Argttment ............. ____ ..... -------.. ------· -----... ---·-------·--·-······ 2
( 1) The Court Erroneously Held, Under The Facts
In The Case, That The Appellant Violated Code
(RepI. Vol. 1958), § 46.1-221, In Not Yielding
The Right Of Way To The Savage Car ............. 2

(2) This Decision, By Its Very Holding, Will
License Motor'ists, Under The Protection Of
The Right Of Way Statute, To Endanger Life,
Limb And Property Of Non-Negligent OnCon1ing Motorists, On The Left, By Injecting
Their Vehicle Into The Paths Of These OnComing Automobiles. ---····-------------······-········-······ 3
III. Conclusion -----------····································-···················· 5
TABLE OF CASES
Penoso v. D. Pender Grocery Co., 177 Va. 245, 13 S. E.
2'd 310 ······································-···········-····-······················ 4

Stattttes
Code (RepI. Vol. 1958) § 46.1-221 ................................ 2, 3

IN THE

Supreme Court of Appeals
of Virginia
AT RICHMOND

Record No. 5989

SHIRLEY M. BOLINAGA,
Appellant,
vs.
VIRGINIA R. SAVAGE,
Appellee.

PETITION FOR REHEARING AND REVIEW IN
BEHALF OF APPELLANT, SHIRLEY M. BOLINAGA

TO: The Honorable Chief Justice and the Honorable
Justices Of The Su,preme Court of Appeals of Virgitnia

The petitioner, Shirley M. Bolinaga, appellant, respectfully represents that she is aggrieved by the final judgment entered by the Supreme Court of Appeals of Virginia
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on September 10, 1965 and respectfully requests that this
case be reheard and reviewed by this Honorable Court for
the reasons hereinafter enumerated.
·
The parties will be referred to in their respective positions
held in the Supreme Court of Appeals of Virginia.
I. GROUNDS FOR REHEARING AND REVIEW
( 1) The Court erroneously held. under the facts in the
case, that the appellant violated Code (Repl. Vol. 1958),
§ 46.1-221, in not yielding the right of way to the Savage
car.
(2) This decision, by its very holding, will license
motorists, under the protection of the right of way statute,
to endanger life, limb and property of non-negligent oncon1ing motorists, on the left, by injecting their vehicle
into the paths of these on-coming automobiles.
II. ARGUMENT

(1) The Court Erroneously Held, Under The Facts
In The Case} That The Appellant Violated Code
(Repl. Vol. 1958), § 46.1-221, In Not Yielding
The Right Of Way To The Savage Car.
The pertinent portion of Code ( Repl. Vol. 1958),
§ 46.1-221, states as follows:

"* * * when two vehicles approach or enter an intersection at approximately the same time, the driver
of the vehicle on the left shall yield the right of way
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to the vehicle on the right unless a 'Yield Right of
Way' sign is posted. * * * The driver of any vehicle
traveling at an unlawful speed shall forfeit any right
of way which he might otherwise have hereunder."
The testimony of the appellant and appellee in the case
at bar is clear in that they both admit that the appellee
entered the intersection from a stopped position when the
appellant was one car length from the south edge of 47th
Street, according to the testimony of the appellant, and
two and a-half car lengths, according to the testimony of
the appellee.
The above Code section, therefore, would not be applicable because there is no evidence that "two vehicles
approached or entered the intersection at approximately
the same time". The appellant, under the facts in the case,
1nust, therefore, be permitted to assume, while exercising
ordinary care in the operation of her vehicle, that the
motorist on the right shall remain stopped. Otherwise, no
motorist on the left, no matter how careful he may be, can
ever be free from contributory negligence when a motorist
from the right elects to negligently inject himself into an
intersection from a stopped position.
(2) This Decision, By Its Very HoldmgJ Will License
M otoristsJ Under The Protection Of The Right
Of Way Statute} To Endanger Life, Li1nb And
Property Of Non-Negligent On-Coming MotoristsJ On The Left} By Injecting Their Vehicle
Into The Paths Of These On-Coming Automobiles.
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This Court was critical of the conduct of a motorist in
injecting himself from a stopped position into the path of
on-coming traffic, in the case of Penoso v. D. Pender Grocery Co.J 177 Va. 245, 13 S.E. 2d 310 ( 1941). This was so
even though the driver on the left was in the intersection
first and had crossed the center of the intersection and had
reached the far end of the intersection when struck by the
motorist on the right.
The following language appears in the opinion by the
Honorable Chief Justice John W. Eggleston, in the case
at bar:
"To follow the argument of the plaintiff and hold that
because the defendant brought her car to a stop before
entering the intersection she thereby waived or forfeited her right of way, would amount to penalizing
the driver of the privileged vehicle for having taken
extra precaution under the circumstances. Obviously,
the hazardous condition of the street called for added
precaution."
We agree that the appellee may have been using precaution
when she first elected to stop at the intersection, but when
she proceeded into the intersection, from a stopped position
in the face of on-coming traffic, that amounted to gross and
culpable negligence on her part.
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III. CONCLUSION
It is respectfully submitted that there is good cause submitted in this Petition for a Rehearing and Review in
this case and that such Rehearing and Review should be
granted by the Honorable Chief Justice of this Court.
Respectfully submitted,
SHIRLEY

By:

M.

BOLINAGA

AUGUSTUS ANNINOS,
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