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VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Wednesday the 30th day of November, 1966.
MORGAN TAYLOR,

Plaintiff in error,

against

COMMONWEALTH OF VIRGINIA,

Defendant in error.

From the Circuit Court of Wise County
M. M. Long, Jr., Judge

Upon the petition of Morgan Taylor a writ of error and
supersedeas is awarded him to a judgment rendered by the
Circuit Court of Wise County on the 16th day of February,
1959, in a prosecution by the Commonwealth against the said
petitioner for a felony (Case No. 2981); but said super.sedeas,
however, is not to operate to discharge the petitioner from
custody, if in custody, or to release his bond if out on bail.
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RECORD

page 25 } .

INSTRUCTION NO. I-1

The Court instructs the jury that the defendant is presumed
to be sane and if the defense of insanity is relied upon, the
burden is upon the defendant to show insanity at the time of
the alleged offense to the satisfaction of the jury.

M. M. L., JR.

Given

page 37 }

•
At a Circuit Court continued and held for Wise County,
Virginia, on Monday, the 16th day of February, in the year
of our Lord One Thousand Nine Hundred Fifty Nine.

FELONY NO. 2981-Murder

•
FELONY NO. 2982-Murder

*

*

This day came again the Commonwealth by its attorney, and
the defendant was again led into court in custody of the
Sheriff of this County, and was again represented by his
court assigned counsel, H. P. Cline and M. M. Heuser. It
app,earing that on Feb. lOth 1959 (page 549 this Book) the
jury r~ndered verdicts of guilty in each of these cases which
came/~Q11i:to be heard together.
·
·,:~lt:;being dem~nded of him if anything for himself he had to
say or offer inJ delay why the court should not proceed to
pronounce sentence upon him according to law, and nothing
being offered in delay it is the judgment of the court that the
said defendant be taken by the jailor of this county, and by
him kept until such time a~ the Superintendent of the State
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Penitentiary may send for him, and that he then be delivered
to the said Superintendent or his agents, and by him or them
be safely transported to the State Penitentiary and be kept
as follows: CASE NO. 2981 That he be kept for the period of
TWENTY YEARS the time fixed by the jury in its Verdict.
CASE NO. 2982, That he be kept for the period of TWI-i.JNTY
YEARS the time fixed by the Jury in its verdict, to be kept
treated and confined in the manner and form prescribed by
law. These sentences however, to run CONSECUTIVELY.
It appears that the defendant, Morgan Taylor was arrested
and placed in jail on these charges on the 4th day of October
1955, and has been continuously confined, and is given credit
on his said sentences for the time served in jail on said
charges.
CASE NO. 2981; It is considered by the court that the
Commonwealth recover of the defendant Morgan Taylor its
costs in this behalf expended.
CASE NO. 2982: It is considered by the court that the
Commonwealth recover of the defendant Morgan Taylor
its costs in this behalf expended.
And the prisoner is remanded to jail.
sjM. M. LONG, JR., Judge.

*
page 39

*

*

~

Tuesday, March 8, 1966
MORGAN TAYLOR,
Montie S. Meeks appointed to represent Petitioner
on appeal
This day carne the Commonwealth by its attorney, and the
said Morgan Taylor was led to bar in custody of the Sheriff
of this county. The court inquired of him whether or not he
had counsel to represent him or whether or not he was able to
employ counsel. He informed the court that he did not have
counsel and was unable to employ counsel for his defense.
Thereupon, the court doth appoint Montie S. Meeks to
represent the said Morgan Taylor in his defense of this charge
on the appeal.
IN RE:

-0000M. M. LONG, JR., Judge.
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N011ICE OF APPEAL AND
ASSIGNMENTS OF ERROR:

To The Clerk: Circuit Cottrt of Wise County, Virginia:
The defendant desires to petition the Supreme Court of
Appeals of Virginia for a writ of error in the above styled
case and in support of said petition, assigns the following
errors:

I.
The judgment of the Court is contrary to the law, contrary
to the evidence and without evidence to support it.

II.
The trial Court erred in holding that the burden was on the
defendant to prove insanity. The defendant never has to
prove any fact either beyond a reasonable doubt, or by a
preponderance of the evidence.

III.
The trial Court erred as a matter of law in permitting the
jury to pass on the uncontracted evidence that the defendant was declared insane at a state hospital three days subsequent to the date of the alleged offense, but sane when he
committed the alleged offense.
IV.
The trial Court erred in permitting the Commonwealth's
Attorney to argue to the jury in his closing statement, "turn
this man loose and I have no choice except to let him go out
that door as you go." "The burden is upon this defendant to
prove he is insane and if there is a doubt in your mind it is
your duty to convict him under the law."
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Ella Babb
page 44

r

v.

The trial court erred in not declaring a mistrial for prejudicial evidence brought out by the Commonwealth's Attorney during direct examination of Dr. Charles A. Zeller
pertaining to a 1938 phychiatric report not made at a state
hospital.

VI.
The defendant was denied a "speedy trial" as required by
the Virginia and United States Constitutions.

VII.
The defendant was not tried within the required terms of
court. Sec.l9.1,-190-191. Code of Virginia.
MONTIE S. MEEKS
Lambert Building
Norton, Virginia.
Court Assigned Counsel for
Defendant.
Received and Filed May 5, 1966.
LEE STANLEY, Deputy Clerk

*
page 15

r
*

*

ELLA BABB, after being duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Asbury:
Q. Miss Babb, look ov<>r this way, maybe you won't he soYour Honor, she wasn't sworn, due to her upset condition.
(The witness was sworn by the Clerk).

Q. Try to get hold of yourself. What is your name~
A. Ella Babb.
Q. How old are you, Miss BabM

Morgan Taylor v. Commonwealth of Virginia
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Ella Babb
A.
Q.
A.
Q.
A.

Thirty-one.
Where do you live?
Coeburn.
How long have you lived in Coeburn?
All my life.
Q. What was your mother's name, Ella?
page 16 ~ A. Lakie.
Q. Lakie Babb?
A. Yes, sir.
Q. At the time your mother was killed, where were you all
living in at Coeburn?
A. Right across the railroad.
Q. Is that what they call the Dungannon Road?
A. Yes.
Q. Where were you living with reference to Addington,
old Addington Wholesale Building?
A. Right beside of it.
Q. How long had you been living there?
A. About seventeen years, I believe.
Q. Is that where your mother and father lived?
A. Yes, sir.
Q. How long have you known Morgan Thacker?
A. Well, I don't know. For quite a while.
Q. Is he any relation to you by blood or marriage?
A. Yes, sir, he is supposed to be my uncle by marriage.
Q. He married your mother's sister?
A. Yes, sir.
Q. What was your mother's sister's name?
A. The one that was killed?
Q. Yes.
page 17 ~ A. Rena.
Q. Prior to their separation, just before the killing, where did they live at, what place?
A. I don't know. I never was out there.
Q. When did she come to your house to stay?
A. I believe on Saturday.
Q. Was that the Saturday before the killing?
A. Yes, sir, because I got out of the hospital Thursday
and she come on Saturday.
Q. Had you been sick prior to that?
A. I had been sick about two weeks. I just got out of the
hospital on Thursday.
Q. After your Aunt Rena Taylor came to stay with you
all and the day before she was killed, did you see the defendant, Morgan Taylor, any?
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Ella Babb
A. The day before, no, sir.
Q. Did you see him that morning? ·
A. The morning he done the killing?
Q. Yes.
A. Yes, sir, I sure did.
Q. What time did he come to your house?
A. I don't exactly know the time because I was sick and
didn't pay attention to it.
Q. Before lunch?
A. It was morning. He come early the first time
page 18 ~ and in a few minutes he come back
Q. His wife's name is Rena Taylor?
A. Yes, sir.
Q. Your mother's name was Lakie Babb?
A. Yes, sir.
Q. When he come there that morning where were you aU
A. The first time?
Q. Yes.
A. I was in the house in bed and he come to the garage.
I recall he hollered to us, either, some of them said, "Out
there is 'Morgan". I set on the steps. She went out and talked
to him. I don't know. I couldn't understand.
Q. Who is she? Your aunt?
A. Yes. She didn't go out. She stayed in the house. My
mother went out and was talking to him.
Q. Do you know what he wanted?
A. No, sir, I sure don't. They talked low. WhateverMama didn't say when she come in the house.
Q. Did he come in the house?
A. That time?
Q. Yes.
A. No, sir.
Q. What did he say as he was leaving, if anything?
A. He looked around when he started. Mama started back
to the house. He said, "I'll go but I'll come back."
page 19 ~ Q. He said, "I'll go but I'll come back"?
A. Yes, sir.
Q. Did he say what he would come back for?
A. He just said he would go get him a gun and he would
come back.
Q. What did your mother do then Y
A. I come on and went in the house, just laid across the
bed. Someone slammed the door in the kitchen. I don't know
who it was. I wasn't back in there any more.
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Ella Babb
Q. Was your mother upset over what he said Y
A. No, not a bit. His wife said he was just blowing, she
didn't believe it.
Q. Just blowing~
A. Just blowing and she didn't believe it.
Q. You all weren't scared~
A. No, we didn't see anything to it.
Q. Did he come back later?
A. Yes, sir, he wasn't gone but a few minutes when he
come back.
Q. Approximately how long was he gone?
A. Not but just a few minutes. I wouldn't know.
· Q. Where does the house set with reference to the railroad
crossing and Addington Wholesale 1 Which way does the
front of the house face and which way does the back of the
house face1
page 20 ~ A. The back porch faced the railroad.
Q. Which way does the front porch face 1
A. The main road.
Q. To get to your house from the main road, isn't there
a side road you have to follow there to come to your house
off the Dungannon Road, little dirt road'
A. Yes, they are since they put the new road through there.
Q. When he come back where were you aU
A. Laying across the bed.
Q. Which door did he come to 1
A. The last time he come to the front door.
Q. Tell the jury in your own words what happened when
he come to the front door.
A. He just come to the front door. My mother opened the
door for him. My mother told him he wasn't going to start
no disturbance. He told her he wasn't going to start no
disturbance. I saw the pistol on the front of his belt. When
he grabbed the pistol I jumped in front of her and I got the
first shot out of the gun.
Q. Where were you shot~
A. Through the breast.
Q. Left or right 1
A. Right through here (indicating).
Q. Were you shot more than once 1
page 21 ~
A. Dr. Howze said I was shot one time. I had
a glancing shot on the other side too.
Q. After he shot yon, then I believe you jnmped in front
of your mother?
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Ella Babb
A. Yes, and I got the :first shot.
Q. Then what happened?
A. Well, after I was shot he done killed her. I didn't move
until Mama hit the floor.
Q. After he shot you, who did he shoot next?
A. He went through the kitchen. He :fired in the kitchen
but I don't know.
Q. Did he shoot your mother?
A. Yes, after he shot me he went to shooting her.
Q. Where was she at at the time he started shooting her,
your mother?
A. In the front room.
Q. Where was his wife, Rena Taylor, while this was going
on?
A. I don't know.
Q. Was she in the front room or not?
A. No.
Q. What did you do next then?
A. After she was killed, my little niece come through there
screaming and I took her out to my brother's out in the yard.
I went in the house and saw I was losing too
page 22 ~ much blood. I went to the back porch, went in,
thinking I would call somebody. I got too weak and
got on the porch and Mr. Bryant come along.
Q. Jess Bryant?
A. He is the one that took me to the hospital.
Q. Your mother died instantly?
A. Yes.
Q. Did you see your sister, Rena Taylor, any more?
A. No, sir.
Q. Did you see a bottle in his pocket any time he was
there?
A. No, sir, I didn't.
Mr. Asbury: That's all.
CROSS EXAMINATION
By Mr. Cline:
Q. Mrs. Babb, when the defendant came up there the :first
time that morning, he was quiet and there wasn't any boisterous language, any loud talking? You couldn't hear what
he was saying?
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Ella Babb
A. vVhen he was talking to my mother I wasn't paymg
enough attention-I wasn't far enough to hear them.
Q. You weren't alarmed about anything because you went
back in the house~
A. We wasn't expecting anything.
Q. Then when he did come back, the first thing that happened you knew of any violence is when he shot you 1
page 23 r A. Yes, sir.
Q. You had no reason to believe he would shoot
you?
A. No, none of us didn't.
Q. You had never harmed that man any way in your life?
A. No, sir.
Q. Yon were surprised beyond all get out when he shot you 1
A. Yes, sir. vVe didn't even realize anything was coming
up.
Q. Your mother was standing behind you?
A. Yes. I jumped in front of her.
Q. As far as your mother is concerned, your mother has
never harmed or said a cross word to this man in any way?
A. No, sir.
Q. In other words, both you and your mother had been
on the best relations with Morgan Taylor?
A. Yes, sir.
Q. Certainly had. Then all you know the next thing happened your mother went on through the kitchen and Morgan
Taylor following her and yon went outside?
A. No.
Q. How did it happen?
A. The way it happened.
Q. After yon were shot.
page 24 r A. My mother never moved. She was killed
dead.
Q. The same bullet hit you hit her?
A. No, I got the first bullet. She never fell. He shot me
and he turned around and shot her about the face.
Q. Then you went outside and that's all you know1
A. My mother was dead. I never did go nowheres. I never
did go out the kitchen door.
Q. Like yon said, it was all a sudden surprise to you, for
neither you or your mother had ever had difficulty or hard
words with Morgan?
A. No.
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Myrtle Ferguson
Q. I believe when you testified, yon were emotionally upset,
weren't you'
A. Yes, I was.
Q. You were very nervous, weren't you T Yon can step
aside. Thank you.
RE-DIRECT
By Mr. Asbury:
Q. Did your wound ever heal¥
A. It is still giving me trouble. I still go back and forth
to the doctor. I was supposed to go in December.
Q. How many times was your mother shot T
A. I don't know. I heard some of them say eight times.
I don't know how many times. I don't know one shot from the
other because quick as they took her to the funeral home I was
gone to the hospital.
Witness stood aside.
page 25

~

MYRTLE FERGUSON, after being duly sworn,
testified as follows :
DIRECT EXAMINATION

Bv Mr. Asbury:
·Q. What is )rour name?
A. Myrtle Ferguson.
Q. Mrs. Ferguson, at the time of the shooting on October
4, 1954, I believe it was, where did you live at that timeT
A. I lived just above Meadow Street just out of the corporation.
Q. Where did Henry Babb liveT
A .•Just across the railroad from the Racket Store beside
the old Addington Warehouse.
Q. What relation are you to Rena Taylor and Lakie Babb?
A. Lakie Babb is my motht>r and Rena Taylor is my aunt.
Q. The morning of the shooting WPre you over at Rahb's
honseT
A. Yes, sir.
Q. That is in Wise County?
A. Yes, sir.
Q. What time did yon go there?

Morgan Taylor v. Commonwealth of Virginia
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Myrtle Ferguson
A. The best I can remember probably it was about a quarter
after nine when she was killed.
Q. Did you have your baby with you?
A. Yes, sir.
page 26 ~ Q. Were you there the first time he had been
there that morning?
A. No, sir.
Q. ·vvere you there the second time he come Y
A. No, sir, my mother said he had been there twice before
he come the last time.
Q. Where were you at at the time of the shooting?
A. I went-when it happened I was at Mother's. I said,
"There comes Morgan Taylor. He is drunk." I saidMr. Heuser: Please the Court, we object to any hearsay
she is quoting.
The Court : Objection sustained.
Q. Don't tell what anybody said, but you were at your
mother's house?
A. Yes, sir. I went to call the police myself. The telephone
went to ringing. I heard him shooting. I threw the telephone
down. My mother was in the floor just inside the front door.
I don't know whether Ella or the oldest daughter said, "Run
get the baby" as he was killing shooting at his wife.

Mr. Heuser: \Ve further object to the hearsay.
Mr. Asbury: It is part of the res gesta during the period
when the shooting was going on. Certainly while the shooting
was going on is part of the res gesta.
Mr. Heuser: We don't want to argue. I don't want the
witness to get on hearsay. I wish you would canpage 27 ~ tion her to tell what she knows.

Q. She was right there. She will tell you. And did you
go-what room was the telephone in Y
A. My brother's bedroom next to my mother's.
Q. You didn't see the shooting yourself?
A. No, I didn't see him shoot when he shot my mother.
I heard a shot and I run because I knew his wjfe had my
baby when I got there he had killed Mother and went around
the warehouse after her. When he got to his wife she had
fell with the baby. I asked Mr. Evans to help get the baby·
from under her. Naturally he wasn't going to but I asked him.
I pulled the baby back from under her and her blanket was
bloody as could be.
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Myrtle Ferguson
Q. How old was the baby~
A. Two months old the day before Mama was killed. Two
months old the third; Mama was killed the fourth.
Q. Where was he at the time~
A. Taylor~
Q. Yes.
A. He was going out the road like going towards Dungannon.
Q. Did he ever get off the road~
A. I couldn't say he did because I went to Raymond Gilliams' Garage and asked him to get my brother and husband.
When I went back Mr. Bryant had my sister, we were taking her to the hospital. Roe Hix and Bill Patterson had
her.
page 28 ~ Q. Did you see him in the police car thereMorgan Taylor~
A. Yes, sir.
Q. Did you see him eating anything there~
A. I don't know what it was. He put his hands to his
mouth like that (indicating), like he was putting something in
his mouth.
Q. Do you know what lw had~
A. No, sir, I don't.
Q. Did it look like he was eating whatever it ·was in his
hand~

A. Yes, sir.
Q. Do you know how many times your Aunt Hena rraylor
was shot?
A. Nothing only what the funeral dire,ctor said, is all.
CHOSS F]XAMINATION
Bv Mr. Heuser:
·Q. Mrs. Ferguson, I understand you were in another house
when the shooting took place.
A. I was 'vhen he killed mv mother because she was dead
·
when I got to the house.
Q. You were next door and ran ovf:'r when yon heard
shooting?
A. Yes, sir.
Q. Had you seen or heard Morgan 'l:aylor that morning1
page 29 ~
A. I had saw him that morning standing on the
corner at A and H Groeery.

Morgan Taylor v. Commonwealth of Virginia
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Myrtle F'erguson
Q. Were yon around when he went to the Babb house the
first time?
A. No, sir.
Q. Yon never heard any quarrel or fight or anything going
on?
A. No, I didn't hear him at all until he come back the last
time. They asked him to stay out.
Q. You heard that?
A. Yes, sir.
Q. Was there any fight or quarrel going on when they
asked him to go away?
A. No, sir, he just started shooting.
Q. Just came up and started shooting?
A. Yes. He killed my mother just as she stepped in the
front door.
Q. Do you have any knowledge of any dispute or quarrel
or anything he had ever had with your mother?
A. No, not with my mother. If he did I don't know it.
Q. He had no reason on earth to shoot her?
A. No, sir.
Q. How about the young lady· who testified, your niece, do
you know any quarrel he had with her?
page 30 ~ A. No, sir. That's my sister.
Q. You don't know of her ever having any
trouble or quarrel with Morgan Taylor?
A. No, sir.
Q. You say you didn't see what it was he put in his mouth?
A. No, I don't know what it was but I saw him put something in his mouth like that (indicating).
Q. It could have been an aspirin tablet?
A. Well, I saw him that morning. He was as normal as
he ever was. I had known him ever since I was ten years old.
I was about ten when I got acquainted with him. I am fortyone now.
Q. Do you know who arrested him?
A. Bill Patterson and Roe Hix.
Q. Patterson was a police officer?
A. Yes, he was Chief Police.
Q. And the other man?
A. Roe Hix.
Q. He was just a citizen'?
A. Yes, sir.
Q. How far had Morgan 'raylor got when they arrested
him?
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Myrtle Ferguson
A. I couldn't say how many yards it was. It wasn't very
far from the house though.
page 31 r Q. Which way was he nmning~
A. He was going towards Dungannon. He was
on the Dungannon Road.
Q. Out on the highway~
A. Yes, sir.
Q. Right out in the road running~
A. Yes, sir. I saw him looking towards town when he got
where he pitched over at the concrete place.
Q. How far just offhand would you say that was from the
house until he pitched oved Was it a quarter of a mile~
A. No, it wasn't. I would say 200, maybe 250 yards from
the house where he done the shooting.
Q. In other words, he didn't get very far when he fell
down~

A. No, sir, he didn't.
RE-DIRECT
By Mr. Asbury:
Q. You say you have known him all your life~
A. I have known him ever since I was about ten years old.
Q. When you saw him prior to the shooting did he act any
different from what he ever acted?
A. No, he sure didn't. I didn't see anything abnormal
or wrong with him at all. I couldn't say it was whiskey or
what but he had a bottle in his pocket at the A and H
Grocery.
Q. Did the bottle stick above his coaU
page 32 r A. You could tell it looked like a pint bottle.
I didn't pay much attention. It was a bottle of
some kind.
Q. Did he appear to be drinking when you saw him 7
A. No, he appeared to be normal.
Q. Did he appear to be sober~
A. Yes.
Q. Did you talk to him?
A. No, I didn't speak to him.
Q. There hadn't been any trouble between him and your
mother but I understand he and his wife were separated.
A. Yes.
Q. Do you know how long they had been separated?
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Corbett Evans
A. Probably around two or three weeks when the killing
happened.
Q. Where did he and his wife live at that time¥
A. They lived at Sunbright. I don't know whether in Scott
County or near Big Stone. I don't know. I just know it was in
Sunbright.
Q. He and his wife had been having trouble?
A. Yes, sir.
Q. You don't know what the trouble was¥
A. No, sir, I don't.
*
page 33

~

*

*

*

CORBETT EVANS, after being duly sworn,
testified as follows:
DIRECT EXAMINATION

By Mr. Asbury:

page 34

page 35

*

*

*

*

*

*

*

~

~

*

Q. Approximately what time did you first see the
defendant that morning¥
A. Not knowing but I would say between 9 :00

and 9:30.
Q. At the time you first saw him where did he go to?
A. Mr. TaYlor?
Q. Yes, sir; Morgan Taylor, this defendant.
A. Well, I was throwing this rock and sand over in the
road and spreading it out. I always looked before I throwed
it over, afraid I would throw it on somebody passing. I saw
a fellow coming. He was coming down that way. I spoke and
he spoke. Anyway he made a racket. I think he said, "Howdy."
He went around the corner starting to Babb's house. Mrs.
Babb, she met him, I say 15 or 20 feet before he got to the
house. They was talking. I didn't pay much attention to them.
Q. Had yon ever seen Morgan Taylor to know him prior
to that occasion?
A. No, I never.
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Corbett Evans
Q. Did you ever know Mrs. Babb prior to that~
A. Yes, sir.
Q. Did he have anything in his pocket that morning~ If
so, describe it to the jury.
A. Yes, sir, he had a bottle in his coat pocket. I wouldn't
say which coat pocket, I believe the left coat pocket; it was
next to me. I wouldn't say what was in the bottle. I could
see the neck of the bottle.
Q. What size bottle~
page 36 ~ A. I wouldn't think it would be over a pint.
I wouldn't think so.
Q. Did someone come out of the Babb house to talk to him~
A. Mrs. Babb talked to him the first time he came.
Q. That is Mrs. Babb or Miss?
A. Mrs.
Q. "\Vnere were they standing when she was talking to him?
A. \Vell, I say 15 or 20 feet from the house, something like
that.
Q. How far approximately is the Babb houst> located from
the siding where you were working on the car?
A. Well, I would say 50 feet, fifty to sixty.
Q. Now, could you understand any of the conversation
that went on~
A. No, sir, I wasn't listening. I was just working. I ,iust
noticed them talking.
Q. · Did you hear Mr. Taylor say anything when he started
to leave?
A. vVhen he started to leave he said, "I'll be back" or something like that, but I didn't know. I thought lw was selling
something.
Q. He said, "I'll be back" or something like that?
A. Yes, something like that.
page 37 ~
Q. What did he do after he left?
A. He come on back by me but he never looked
up and he went on to town and probably come in 15 or 20
minutes, I don't know, it wasn't long until I saw him come
back again.
Q. Where were the women at the Babb house sitting
during the time he was gone?
A. On the kitchen porch, the back porch, rather.
Q. His wife, was she on the back porch~
A. Mr. Babb's wife?
Q. Yes, sir.
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Corbett Evans
A. I am pretty sure she was. There was two or three
women there.
Q. Did Taylor pass by you as he come back Y
A. Yes, sir.
Q. Did he still have the bottle with him?
A. I never noticed.
Q. Did you notice whether he had any weapons or not Y
A. No, sir, I didn't see any.
Q. What happened when he come back?
A. The last time~
Q. Yes.
A. Well, I noticed again a fellow coming. I never saw
Taylor before. I noticed him coming. I had to stop long
enough to throw sand and stone out of the car. He went on.
w·hen he got in sight, the building had the view
page 38 ~ knocked off him from the house. They saw him
coming. I noticed the women got to running and
went in the house. One lady went towards the highway, I
couldn't see her any more.
Q. Did he go over to the Babb house?
A. He went to the steps, took one step on the steps, two or
three steps, why then he turned and went to the front. I
couldn't see him anymore.
Q. He didn't go in the back door?
A. No, sir.
Q. Either time did he use the front entrance to the house
or come behind the wholesale company?
A. Both times he come to the back, every time, he come
to the back every time.
Q. Then when he went to the front did you hear anything~
A. Yes, sir, when he went to the front he had about time
to get to the front door, I heard something that went like
sticks or something. It didn't go like a gun because the building knocked the sound off and the back door shut. I never
thought about him shooting until I seen a woman come to the
hack door.
Q. How many noises did you hearT
A. I wouldn't say; probably five or six.
Q. Did you know what it was at the time~
A. No, sir.
Q. What did you see next over at the house~
page 39 ~ A. Well, after this quietened down a little there
·
was a lady come running out the kitchen door on
the porch. She hollered, "Help" or something like that. She
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got down on the ground. I noticed the man corning out with
a gun in his hand. By the time he got on the ground she was
probably ten or fifteen feet from him.
Q. Did she have a baby with her~
A. I never noticed until this woman come by and told me.
.
I was looking at the man.
Q. When you saw him with a gun, what did the lady do~
A. She was running.
Q. What did he do then~
A. When he got on the ground he steadied his self. He
took aim with both hands and shot.
Q. Describe to the jury how he aimed.
A. He just stopped running and took aim with both hands
like this (indicating).
Q. How many shots were fired then~
A. He fired one shot then.
Q. 'What happened next?
A. She screamed but didn't fall. She run probably 15 or
20 feet farther, then he aimed again and shot. She screamed
again hut she didn't fall. He was coming some towards me.
After she went around the corner she was out of his sight a
few minutes.
Q. The second time he aimed, would you stand
page 40 ~ up and show the jury ·what position he was in when
he aimed at that time~
A. H~~ kindly stood his self like that (indicating) and took
aim.
Q. How many shots did he fire at that time?
A. He fired one each time.
Q. Then what happened~
A. This lady went on up. I thought he was missing her.
She went to the road, the corner of the building and 8unk
down. He come on around and took his pistol and put it beside
her head. She was hunkered down. He snapped two or three
times bnt it didn't fire. He looked at the gun again once or
three times and it didn't fire: he looked towards town and
towards Flatwoods Road. He W(:'nt up that way, didn't have
to go but a few steps until he was ont of my sight and I didn't
see him any more until they had him in the car.
Q. You didn't see him go on the road towards Dungannon?
A. I did see him for ·a few steps and the bnild1ng was
between me and him then.
Q. Now, each time that he shot his wife ther<', was her hack
towards him?
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A. Yes, sir, she was running from him.
Q. Was she screaming during that entire time~
A. She would scream every time he would shoot, she would
scream and he shot twice.
page 41 ~
Q. After he snapped the gun but it didn't fire two
or three times and he looked at the gun, did he
snap it some more~
A. Probably one to three times, over once anyway, I would
say.
Q. Did you notice the bottle on him any more~
A. No, sir, I didn't.
Q. Did you see the officers bring him down~
A. No, sir, I didn't. This lady, this Ferguson girl, she come
out screaming, said something about the baby and said he
had killed her mother, sister and aunt I believe is the way
she said it, and said something about would I help get the
baby out from under her but I wouldn't.
Q. You didn't know the baby was under her~
A. No. I told her to go after the law. She didn't right
then so I went after Patterson myself. I didn't know what
it was or what happened.
·
Q. Did you see him take any pills~
A. After it was over with and they had him in the front
of the car I went out there to see if Mrs. Babb was killed.
I didn't know whether any more were killed. He was sitting
in back of the police car. He did have something in his hand
putting to his mouth. I wouldn't know what it was.
CROSS EXAMINATION
By Mr. Cline:
Q. \Vhen you went back to the police car and saw him in the
back seat, you say it looked like he had something
page 42 f in his hand, you don't know what it was or could
be, anything of that sorU
A. No, sir. It was just something in his hand.
Q. You thought nothing about that~
A. No, sir, not at that time.
Q. You didn't think about it at all until somebody refreshed your memory~
A. That's right.
Q. It wasn't material~
A. It was an unusual thing.
Q. vVben it happened 1
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A. That's right. I was on the job.
Q. Many other things happened more important than a
man putting his hand to his month?
A. That's right.
·
Q. I believe you stated you saw the defendant go to the
house and return and then in ten or fifteen minutes he went
to the house and that is when the shooting occurred the second
time; that is correct, isn't it?
A. Yes, sir.
Q. On both those times you saw him you did not see anything unusual about the way he was acting, did you~
A. No, sir, I didn't.
Q. As far as you know, he was perfectly sober, perfectly
behaved at that time?
11. Yes, sir.
page 43 ~ Q. That's true, isn't it?
A. Yes, sir .
.Q. You say you heard something like sticks rattling, but
which must have been shots?
A. Probablv was.
Q. Then you saw his wife. Yon knew his wife, did you not?
A. No, I did not until then.
Q. But the lady we are talking about is his wife?
A. That is what the lady come out and told me.
Q. So you saw a ladjr come out of the house; . she was
running; he was behind her, is that correcU
A. Yes, sir.
Q. Is she the lady that had a baby in her arms~
A. Yes, sir.
Q. Did you know she had the baby~
A. I didn't until the other lady come out and said she
did.
Q. He did come and was shooting at her while she was
running~

A. Yes.
Q. You think he might have missed her the first
A. She didn't fall. I thought ht:> missed her.
Q. He shot another time~
A. Yes.
page 44 ~
Q. Both of them were still running?
A. Yes.
Q. She still had the baby in her arms~
A. Yes.
·
Q. She is bound to have had it?

time~
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A. Yes.
Q. When did she fall~
A. When she went around the corner she went to the corner
on that side corner, she fell or sunk down.
Q. She still had the baby~
A. Yes.
Q. Then at that time you saw the defendant come up thete
where she was and shoot her~
·
A. No, he didn't shoot no more after he got there, he
snapped the gun.
Q. As far as you know, two shots is all he shoU
A; Yes, sir. I mean that is all I saw shot.
Q. That is what was outside~
A. Yes, sir.
Q. When he came up there, how was she laying· on the
ground~

A. She first just kindly hunkered up. I don't know whether
her body was resting against the building or not. She sunk
down and had her head over kindly like that (indicating).
Q. How close did the defendant get to hed
page 45 ~ A. Six or eight inches.
·
Q. Did she lay with the baby~
A. She just hunkered down.
Q. He took his gun at that time, you said he snapped two
or three times with the gun~
A. That's right.
Q. Then took the gun and looked at iU
A. Yes.
Q. What kind of inspection did he make~
A. When he snapped he put it. in his hand and maybe
turned the cylinder. I don't know what he did.
Q. Then he did the same thing again?
A. Yes, sir.
Q. He had an empty gun, empty gun and snapped it you
would estimate.four or five or six or seven times, more or less?
A. Yes.
Q. With an empty gun, with a woman laying on the ground
and a small babv in her arms~
A. Yes, sir. ·
RE-DIRECT
Bv Mr. Asbury:
·Q. I have got a little diagram I will introduce later. Come
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up and see if this isn't-! might let them see it first. I
thought it might clarify it. Sort of a brief diagram.
Mr. Cline: Did you make that, Mr. Asbury?
Mr. Asbury: Yes.
Mr. Cline: I am sure-do you have it according to scale the best you can make it?
Mr. Asbury: No.
Mr. Cline: It shows the outline of the area?
Mr, Asbury: Do you object to it?
Mr. Cline : No.
page 46

r

Q. This is the road to St. Paul and Coeburn. I believe the
first thing you pass on Dungannon Road is a creek?
A. That's right.
Q. Then there is three railroad tracks?
A. That's right.
Q. Which railroad track was it you were on?
A. The car was setting right here (indicating).
Q. Is that about the correct place Addington "'Wnolesale
would be~
A. Yes, that is pretty close to it, but the house would be
more up here.
Q. Put an "X" about where the house would be.
A. I couldn't say. Most of the house was hid.
Q. I believe it has been torn down since?
A. Yes, sir.
·
Q. Put an "X" also about where her body fell with reference
to where you were working.
A. This is really how I have got this.
page 47 ~ Q. This represents Addington Wholesale and
this the road to Dungannon.
A. The house-well, now, I would have this wrong. The
house might be setting here. Anyway she come out here. This
is the end of the house. She come running out this way and
got up and fell right here.
Q. All the way around the wholesale?
A. From where the house was setting and up to the high
part of it froiil: where I was. The kitchen part was showing.
Mr. Asbury: We would like to introduce this as ]Jxhibit A.
RE-CROSS
By Mr. Cline:
Q. This Babb house, that is not where it is supposed to be?
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A. No.
Q. That is entirely wrong!
A. Yes.
Q. That house is really back over here (indicating) T
A. Yes, facing this main highway.
RE-DIRECT
By Mr. Asbury:
Q. You were on the lefthand siding going up T
A. Yes, sir, I was on the lefthand side.
Q. You were on the siding closest to Addington Wholesale T
A. Yes.
Q. Is that about the right place where the car is T
page 48 ~ A. Yes.
Witness stood aside.
Mr. Cline: The defendant wishes to use the rest room.
Mr. Asbury: We might take five minutes if the Court wants
to.
The Court: The jury may have a short recess. Do not
discuss the case.
JOHN F. BRYAN'l\ after being duly sworn, testified as
follows:
DIRECT EXAMINATION
Bv·Mr: Asbury:
··Q. What is )rour name?
A. John F. Bryant.
Q. Where do you live T
A. What they call South Coeburn.
Q. How long have you been a resident of South Coeburn
and Wise County?
A. I have been a resident of Coeburn since 1900.
Q. On the morning-are yon any relation to Morgan Taylor!
A. No, sir.
Q. Are you any relation to Henry Babb or his wife?
A. No, sir.
Q. On the morning of the shooting down there when Mrs.
Taylor and Mrs. Babb were killed, did you have occasion
there to observe Morgan Taylor!
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A. Yes, sir.
Q. I believe you have served as a police officer in
page 49 ~ various capacities over a number of years?
A. That's right.
Q. Wbere did you see him at that morning¥
A. Well, the first I saw him he was coming up the street.
There was nobody on the street, maybe three or four people,
and I was standing talking with a McReynolds boy and he
come up the street is the first I seen of him.
Q. Did you notice anything abnormal about him at that
time¥
A. No, sir.
· Q. Was he-did he appear to be drunk or anything?
A. No, sir. At that time it was just like meeting or seeing
anybody else on the street, you lmow, nothing thought about
it when I seen him over there, I knowed it was the same
fellow.
Q. Did you see him later that morning at any time?
A. Yes, about, I guess it was around twenty or maybe thirty
minutes later and I would say not over thirty minutes later,
he come back down the street and passed me again.
Q. Wben he passed you again did you notice anything
abnormal about his behavior?
A. No. The only thing that I could recall was he passed
up and down, just, he went down the street and come back
before that two, maybe three trips in a short distance.
Q. Did you notice him looking-do you know
page 50 ~ where the Babbs live?
A. Yes, sir.
Q. Did you notice him looking in that direction?
.
A. Yes, he laid his hand again the lamp and kindly looked
over that way just a short time and then come walking back
up the street.
Q. Did he have anything in his pocket you noticed there?
A. Well, I wouldn't care to make a sworn statement to that
fact. It seems like a dream, that he had a shine bottle or some
kind of bottle in his pocket, but I can't remember it clear
enough to make a statement to that effect.
Q. How long was that before you heard of the shooting over
there?
A. Well, I would say from the time I seen him and until
I heard of the shooting was about, oh, I guess fifteen, maybe
twenty minutes, something like that, just a short time.
· Q. Did you go over to the shooting?
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A. Yes, sir.
Q. Where was his wife, Mrs. Taylor, at the time you got
there?
A. I come up to the railroad crossing there. The railroad
goes down to the end of this big building.
Q. What did they call that old building?
A. It was old Addington Wholesale at one time.
page 51 ~ Q. W11at is it used for now?
A. I believe Bruce Peery has something in there.
I don't know just what it is.
Q. Go ahead.
A. And about, oh, I would say thirty feet from the main
highway right down the side of this track this woman was
laying there with her face down and kindly laying sorta on her
side twisted like her body part looked laying down and the
rest looked like she struggled. I thought she was perfectly
dead and I went on around the building to see what else was
done. I went in Mr. Babb's back door. It was standirig wide
open. I went in his back door, went through the kitchen and
in the front room about, oh, looked like the best I remember
two foot from the front door on the inside of the house Mrs.
Babb was laying there.
Q. Was she dead?
A. Yes, she seemed to be perfectly dead. I never did see
her move no way after I got there.
Q. What did you do next?
A. I stuck my head on the porch out the door. There was
another house. There are 50 foot lots, I imagine 30 feet apart.
There was another house there and Mr. Babb's daughter was
there and she was the one that was shot.
Q. Is that the girl that testified first here today?
A. Yes. And I went right on out there and she was bleeding
pretty bad. Of course, naturally everybody· was
page 52 ~ scared and excited and it was kindly an excitable
time. She was bleeding awful bad. I had my car
over there and I loaded the girl up in the car and taken her
to Park Avenue Hospital where the old Park A venue used to
be. I think it still goes by that name. I taken her down there
and as I come back by when I come out from the house leaving
with her taking her to the hospital, Mr. Patterson and Roe
Hix was bringing him up out of a hole there where an old
restaurant used to be. There was big pieces of concrete where
they tore the building do·wn.
Q. What is that place called?
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A. Justice Cafe, I believe at one time it belonged to a man
Justice.
Q. Did you find a gun while you were there Y
.
A. No, sir. I don't know anything at all about the gun. I
was busy with the girl. She was bleeding mighty bad, carrying on pretty bad. First thing I thought about was to get to
the hospital quick as I could, so that is exactly what I done. I
taken her straight on to the hospital.
Mr. Asbury: That's all.
Mr. Heuser : No questions.
Witness stood aside.
HARLEY COUNTS, after being duly sworn, testified as
follows:
DIRJ~CT

EXAMINATION.

By Mr. Asbury:
Q. State your full name to the jury.
A. Harlev Counts.
page 53 ~
Q. 'Vhere do yon liv(' T
A. Coeburn.
Q. How long have you lived in Coeburn Y
A. All mv life.
Q. What 'is your occupation T
A. I work as a clerk at Estes Hardware.
Q. How long have you worked at Estes Hardware?
A. I worked around seventeen vears.
Q. Is that the undertaker, Beverly Estes Y
A. He has a fnneral home too.
Q. Where is Estes Hardware Company located in Coeburn?
A. Main Street.
Q. Is it in the west end or east end?
A. In the east end.
Q. I will ask yon if yon know Morgan 'Taylor, the defendHnt in this ease?
A. Yes, sir.
Q. How long have you known Morgan Taylor¥
A. I have known him-I knew him hack along 1922.
Q. On the day his wife and wife's sister was killed, did you
see him that davY
A. Yes, sir. ·
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Q. Where did you see him at?
A. He came in the store around-he come in twice.
He come in around nine and come in the next time
page 54 ~ around 9:30, pretty close to that.
Q. Knowing Morgan Taylor all his life, what
was his condition that morning at 9:00 when he come in?
A. I knew him for years. He looked like he always did to
me. I couldn't tell any difference.
Q. Did he appear normal or abnormal?
A. Looked the same as he always did.
Q. What did he talk about when he come in the first time?
A. He wanted to buy a pistol.
Q. What was said with reference to a pistol?
A. He wanted me to cut the price and I wouldn't.
Q. 1,Vanted you to cut the price. How much was the price of
the pistol, if you recall?
A. I think $34.95.
Q. Did you agree to cut the price?
A. No, sir.
Q. Did you have any other conversation?
A. I talked with him, asked where he was living, where
he had been and what he was doing over there.
Q. Was the conversation normal or abnormal?
A. It was normal.
Q. Did he talk any about his farm?
A. No, he didn't. He told me he lived in Ohio. I didn't know
he had a farm.
page 55 ~
Q. After he talked to you trying to get you to cut
the price, did he buy a gun at that time or not?
A. No, he left and come back later.
Q. How soon was it after he left until he come back T
A. It was around, I say thirty minutes.
Q. Was there any difference in his appearance?
A. No, sir.
Q. Did he act like a drunk man or anything to you?
A. No, sir, he didn't.
Q. Did he act like a man that was drugged or anything?
A. No, sir.
Q. Did he buy the gun when he eame back the second occasion T
A. Yes. He said he would take it if I would give him a box
of shells.
Q. Did you agree to that bargain 7
A. Yes.
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Q.
A.
Q.
A.

Did he pay for the gun?
Yes.
Did you give him a box of shells?
Yes, I did.
Q. Did he buy any shells in addition to the box of shells?
A. He bought another box of shells.
·
Q. I believe you said it was a .22. What kind of
page 56 ~ shells did you give him?
A .. 22long rifle.
Q. How did he pay for the gun? In cash Y
A. Yes, sir.
Q. Do you have the number of the gun with you?
A. Yes, sir.
Q. Would you read that to the clerk there so she can put it
in the record.
A. 14512.
Q. What kind of gun was it?
A .. 22 revolver.
Q. How many shots did itA. Nine.
Q1 Did he tell you what he wanted with that gun?
A. He said something about killing squirrels with it. I
asked how he could kill squirrels with a .22. He said he was
a pretty good shot.
Q. He said he was going to kill squirrels?
A. Yes.
Q. Mr. Counts, during the entire time you saw him there
did you ever feel there was anything at all wrong with his
mentality or anything?
A. No, I didn't. I wouldn't have sold him the gun if I
thought he was.
Q. How long was it after-was anybody in there
page 57 ~ at the time Y
A. Yes, there was a salesman there.
Q. Where does he live?
A. He lives in Bristol.
Q. How long was it after that until you heard about the
~~~?
.
A. It wasn't but a few minutes, ten or fifteen minutes, something like that.
Q.•Just what directed your attention to it?
A. The siren from the ambulance was blowing.
Q. How many ambulances went by?
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A. I don't know whether two of them went over there or
not. I believe they did.
Q. Did you later identify this gun?
A. I never did see the gun no more.
Q. You never did see it again after thaU
A. No.
Q. You have known him since about 19 and what?
A. Around 1922, I believe was the first time I seen Morgan.
CROSS EXAMINATION
By Mr. Cline:
Q. Mr. Counts, I believe you told the Commonwealth Attorney that you saw Mr. Taylor at your store twice that
particular day?
A. Yes.
page 58 ~ Q. And both times he appeared normal and no
difference you could see in his appearance?
A. No, sir.
Q. He was normal the first time you saw him and normal
the last time you saw him?
A. Yes, sir.
Q. You were not-the first time he came in there he said
he wanted a gun and when he came back the second time you
figured he thought he couldn't "Jew" you, he would pay the
regular price?
A. I thought he went somewhere else to get one cheaper.
Q. You had nothing to suspect the man was going to take
the gun and go out and kill two persons and injure another,
did you?
A. No, I didn't. I wouldn't have sold it if I thought that.
Q. His composure was perfectly normal in every respect Y
A. Yes.
Q. Of course you can't think what he was thinking or what
I'm thinking now?
A. No, I couldn't.
Q. You don't know what is on my mind right now?
A. No.
page 59

~

REDIRECT EXAMINATION
By Mr. Asbury:

Q. I believe you gave him. one box and he bought a box

on his own?
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A. Yes, sir.
Q. Where did he put those shells Y
A. I think he opened his coat and put them in his pocket. I
am not sure.
Q. Out loose?
A. Yes, sir.
Witness stood aside and was excused.
BILL PATTERSON, after being duly sworn, testified as
follows:
DIRECT EXAMINATION
By Mr. Asbury:
Q. State your name, please, sir.
A. W. M. Patterson. Bill.
Q. Bill, I believe you have a little trouble hearing. don't
you Y Can you hear me all right in this tone of voice Y
A. Yes.
Q. Your name is Bill Patterson?
A. Yes, sir.
Q. How old are you, Mr. Patterson Y
A. Sixty-six.
Q. Did you serve for some time as Chief Police of Coeburn,
VirginiaY
A. Yes.
Q. What years were you Chief Police there?
page 60 ~ A. I was police there in 1954, 1955 and part of
1956 the last time.
Q. Can the jury hear all righU Mr. Patterson, were you
Chief Police of Coeburn at the time Lakie Babb and Rena
Taylor were killed Y
A. Iwas.
Q. Did you have occasion to investigate that killingY
A. Yes, sir, I did.
Q. Where were you at the time it happened?
A. I had a phone call that morning around 9:00 from Mr.
Babb's house. Some woman called and said a man had been
there trying to cause trouble, said he had gone over to the
wholesale house to get a gun and said he was coming back
and told me to look out for him.
Mr. Cline: Please the Court, we object to all that evidence
and ask it be stricken from the record. It is purely hearsay.
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Mr. Asbury: I agree to that.
The Court: I sustain the objection.

Q. Had you had an opportunity to go over there prior to
the shooting?
A. No, sir, I didn't go over to the house. When I got this
call there was-Gillespie's have a wholesale house on Front
Street up there. I thought they wanted me to go there and
look out for this man. I went up there and looked around.
There wasn't nobody there only the ones that
page 61 ~ worked in the place. I turned and come back
around the back street by the town hall and between the bank where they have a pole there where they have
a phone on-the police car stays parked there.
Q. Now, did yon get a call to go there and investigate the
shooting?
A. I was just backed into this place there and Mr. Corbett Evans come down the road and come to the car and told
me, said "Mr. Patterson, there's-"
Q. Don't tell what he said. Did yon go on up there when Mr.
FJvans told you?
A. I did.
Q. Where did you find the defendant, Morgan Taylor?
A. He was, I would say something like between 300 and
500 feet where he went up the highway and the highway department had bought some land off of Nan Jessee; they tore
the building down and they had a concrete basement in it and
concrete roof over top of it and some concrete steps went up
the side and he had went up there; when I went up the road
and seen him he was sitting about the third step.
Q. Was his face bleeding or his head?
A. Yes, sir, he had a place on the side. of his head.
Q. Did yon notice where he had fallen there?
A. I couldn't sav whether he fell or not but if he had he
hadn't hnrt this piace. There was an old wound. The hair
had been shaved off from around it.
page 62 ~
Q. Did yon place him under arrest 1
A. I did.
Q. Did you find a pistol there?
A. After I taken him and put him in jail, I came back over
there and the pistol was upon top-this concrete on top, he
had thrown the pistol on top of this concrete.
Q. The pistol was on top of the concrete abutment?
A. Yes.
Q. Did you have occasion to search him then?
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A. I did.
Q. Tell the jury what you found on him at the time you
searched him.
A. When I searched him he had had a bottle in his left
coat pocket and it was broke, broke all to pieces.
Q. What kind of bottle? Do you have any idea what kind
of bottle?
A. It looked to be a pint bottle. I wouldn't be positive but
it looked to be.
Q. What else did you find on him if you recall Y
A. In his right pocket he had a box of .22 long cartridges
that had never been opened and I would say something near a
box just loose in his pocket and probably he had a whole lot
of some kind of tablets. I don't know what they were.
Q. Did you find more than one kind of tablet on him in his
pocketY
page 63 ~ A. No, sir.
Q. Describe the tablets you found to the jury,
how many of them there were.
A. Well, sir, I guess there must have been I would say half
a pint of them. They was great big white tablets larger than
an aspirin tablet. I don't know what they were.
Q. You don't know what kind of pills they were Y
A. No.
Q. From observing him there, Mr. Patterson, would you
say he was normal or abnormal at the time Y
A. Well, I would say he was normal. He acted more like a
man that was doped.
Q. Did you see him take the pills there in the car?
A. No, sir. After I arrested him and Mr. Hix helped me
put him in the car I pulled in front of where Babbs' son lived,
this girl that was shot, I went looking for him; they told me
he was trading and I would say she was standing on the porch
·crying. I noticed she was bleeding pretty bad. I asked her to
see about getting her to the hospital and Bryant had already
packed her up and taken her to the hospital. Mr. Hix told
me--

Mr. Cline: We object to what someone else said.
The Court: Don't tell what someone else said.
Q. You were informed when you got to the car of that

page 64

~

fact?
A. Yes, sir, I was.
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Q. Did he act like a crazy man or wild man to
you?
A. No, sir, he did not.

CROSS EXAMINATION
By Mr. Cline:
Q. Mr. Patterson, I wish to come closer so you can hear
me better. After you found him sitting there on the steps you
talked to Mr. Taylor quite a bit, didn't you?
A. When I went up and seen him sitting on the steps he was
sitting up and I started over to where he was. He just dropped
his head to the side like that (indicating). I went over to
where he was. I never did get him to say a word.
Q. You never did get him to say a wordY
A. No, sir.
Q. Then you are telling this jury he wasn't abnormal, is
that right? He was abnormal, wasn't heY He wasn't like an
average man when you went there, was he 7
A. Well, sir, I thought he was just playing off.
Q. You thought he was just playing off but you don't
know?
A. No, sir, I don't know.
Q. You also know he spent over three years at Marion
in the asylum, don't you Y
A. Yes. I know he had sense enough to throw the gun up
on top.
Q. I object. You don't know who threw that gun
page 65 r on top y
A. I know he had it.
Q. I said do you know who threw that gun on top?
A. No.
Mr. Cline: I move it be stricken from the record. He said
he didn't have sense enough. I make motion the jury disregard that statement.
The Court: I sustain the motion. The jury will not consider
that evidence.
Mr. Asbury: Can they consider he did find the gun on top
there?
Mr. Cline: I have no objection to that.
The Court: Yes.
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Q. Mr. Patterson, when you went up there to get the defendant you found him sitting there and yon didn't get one
word out of him~
A. No, not a word.
Q. It is customary with a police officer to interrogate the
defendant and try to :find out what yon can about him~
A. I try to.
Q. You tried to and you couldn't get anything out of him~
A. He wouldn't sav a word.
Q. Then he spent three years in Southwestern Hospital
in Marion¥
A. As far as I know, yes.
Q. Who was with you as police officer that day¥
page 66 ~
A. You mean when I made the arrest~
Q. Yes.
A. Mr. Hix.
Q. You and Hix were the only two officers involved 1
A. Hix wasn't an officer.
Q. What did you and Mr. Hix do with the defendant¥
·where did you take him¥
A. I brought him over and put him in the police cruiser,
taken him to jail and locked him np.
Q. Who did¥
A. I did.
Q. You took him to Coeburn Jail¥
A. Yes.
Q. How long did he stay in Coeburn Jail~
A. I say something like an hour or an hour and a half.
Q. Then he was taken to ·wise¥
A. Yes.
Q. Who took him to "\Vise¥
A. I believe Sheriff Fleming and Mr. Newsome.
Q. After he left your jail in Coeburn yon didn't have any
other connection with the case?
A. No, sir.
R~~-DIRECT

By Mr. Asbury:
Q. I believe Harold FlPming was Sheriff of Wise
page G7 ~ County at that time~
A. Yes.
Q. I believe he died sinee that happened¥
A. Yes, sir.
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Q.
A.
Q.
A.

What kind of gun did you find on top of the building?
It was a .22 target pistol.
Who did you turn that gun over toT
I turned it over to Sheriff Fleming.
RE-DIRECT

By Mr. Cline:
Q. You mentioned about the bottle in his pocket that was
broken. -would you say he was drunk or drinkingT
A. Well, he didn't walk like a drunk man. I couldn't say.
Q. You would not make a statement as an officer he was
under the influence or drinking T
A. No, sir, I would not.
_Q. As far as the bottle being broken has nothing to do with
the case~
A. All I know is the bottle was broken in his pocket.
Q. Where do you work now~ Are you retired now T
A. Yes, sir.
Q. That is what I thought.
\Vitness stood aside.
page 68

r

Mr. Asbury: I haven't had an opportunity to
confer with Dr. Tudor, who has not been too well.
May I have just a minute to confer with him T
The Court : Yes.
DR. T. J. TUDOR, after being duly sworn, testified as
follows:
DIRECT EXAMINATION

By Mr. Asbury:
Q. Your name is Dr. T. J. Tudor1
A. Yes, sir.
Q. Dr. Tudor, how long have you been practicing medicine
in \Vise County T
A. Since 1910.
Mr. Asbury: Do you waive the qualifications of Dr. 'l_ludor
as a doctorT
Mr. Cline: Yes.

38

Supreme Court of Appeals of Virginia

Dr. T. J. Tudor
Q. Dr. Tudor, I believe you are former Chief of Staff
of St. Mary's Hospital Y
A. Yes, sir.
· Q. Are you active in that capacity now?
A. I think so.
Q. Because of your work there I believe you received an
hol).orary degree, honorary doctor's degree from Georgetown
University?
A. Partly that.
Q. Did you have occasion to treat Morgan Taylor in 1955
when he was in St. Mary's Hospital?
page 69
A. I did.
Q. Dr. Tudor, I show you a record of St. Mary's
Hospital so you may use it to refresh your memory or introduce it if you desire. How long did you see him after he was
brought to the hospital there?
A. Very promptly.
Q. Do you know how long he remained in the hospital, Dr.
Tudor?
A. It is supposed to show it here but it doesn't. I don't know
exactly.·
.
Q. I will ask you to state there what diagnosis was made
with reference to his mental condition at that time.
A. It was a case involving possible life or death and we
naturally took a good deal of pains and we came to the conclusion that this man was malingering because he killed two
women. Also he had a bruise of his left shoulder, abrasions
of his left thigh and a cut on the scalp.
Q. Dr. Tudor, a lot of thE>. jury may be like me. I had to go
in and look the word up. Will you explain to them what is
meant by "malingering?"
A. Malingering is claiming or posing as having some disease
or disability which you do not have.
Q. And was that what he was doing with reference to his
mental condition Y
A. Beg pardon Y
page 70 ~ Q. Was that what you decided he was doing
with reference to his mental condition Y
A. It was.
Q. Did any doctors-did you con!'lult with any of your staff
at the hospital, Dr. Tudor, with reference to that diagnmlis?
A. I did not.
Q. Did you have any of thE>. other doctors examine him who
concurred in your opinion?

r
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A. I did not. It seemed to be a very clear cut case, not
puzzling.
Q. Did you send him to Southwestern State Hospital for
examination?
A. I did.
Q. Tell the jury why he was sent over there, Dr. Tudor.
A. Well, we like to give the prisoner the benefit of the
doubt and while we were reasonably certain about the diagnosis we wanted this checked and doublechecked by the best
authorities of the state.
CROSS EXAMINATION
By Mr. Heuser:·
Q. Dr. Tudor, I believe you and Dr. Schmidt and the late
George Taylor, who was Judge of the County Court, sat as a
Lunacy Commission or Board to commit this man to Miuion?
A. That is my memory.
page 71 ~ Q. In oth~r words, one doctor or one person can't
send anybody to the State Hospital?
Mr. Asbury: Court please, counsel objects to that on the
grounds that the defendant in this case was sent to the State
Hospital by an order.
Mr. Cline: Please the Court, we would like to see the Court
in chambers. We are under the rule of cross-examination here.
Mr. Asbury: Let us have this thing a little bit, Doctor. We
will be back in a few minutes. (Mr. Asbury took the records
into chambers).

page 72
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Mr. Cline: I understand the motion is overruled?
The Court: Yes.
Mr. Heuser: Read the question, Mrs. Slemp.
Reporter: In other words, one doctor or one person can't
send anybody to the State Hospital?
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page 73

~

Q. That is your understandingY
A. Not for insanity. You can send them for other

causes.
Q. But in this particular case you and another doctor and
the late Judge Taylor decided to send the man to the state
hospital for observation?
A. That's right.
Q. Because you had some doubt about his psychotic condition?
A. That's right.
Q. You know that they kept him over there for more than
three years Y
A. Yes.
Q. In your e:lr.perience isn't that a pretty long time just
to observe a person as to whether or not he is sane Y
A. It seems rather long.
Q. Dr. Tudor, you never have seen the man yourself to
treat him or examine him since that time?
A. No, I have not.
Q. And it is your opinion the Southwestern Virginia Hospital is one of the best places in Virginia to observe or examine or treat people for mental disorders?
A. There is none any better.
Q. Dr. Tudor, I guess I shouldn't ask this. We have all
known you so long. You don't claim to be a psypage 74 ~ chiatrist? I guess all doctors are to some degree,
but you are not a professional psychiatrist, you are
a general practitioner of medicine?
A. Yes.
Q. When you get a borderline or difficult case you like to
refer them to an institution such as the one over at Marion Y
A. Ido.
Mr. Heuser: "\Ve may want to introduce some of these
papers, I think this St. Mary's file at a later date, Mr. Asbury.
Mr. Asbury: All right. Are you through with him Y
Mr. Heuser: Yes.
RE-DIRECT
By Mr. Asbury:
Q. Dr. Tudor, did you check the file and a letter you wrote
to refresh your memory on this occasion?
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Mr. Cline: We would like to see what you are showing the
witness. (Mr. Asbury showed letter to Mr. Cline and Mr.
Heuser).

Q. While they are reading that letter, I will ask you if you
have served on Lunacy Commissions for how many years in
the county?
A. Since 1909.
Q. During that period approximately how many? Would
you have any idea how many you have sat in on? I know it is
a tremendous amount.
A. I couldn't make a horseback guess on it.
page 75 r Q. It has been quite a number?
A. Yes.
Q. I believe you and Dr. Howze served together on them
for years and years?
A. Yes.
Mr. Cline: Are you going to introduce the entire letter? We
have no objection if you introduce the entire letter and read
it to the jury.
Mr. Asbury: We don't want to introduce the letter. "V\Te want
to refresh his memory.
Mr. Cline: I object to introducing any part because if he
doesn't we are going to ask the Court to introduce the entire
letter. He brought the matter up.
Mr. Asbury: The witness has a right to examine the hospital
reports and records to refresh his memory, especially since
it has been three or four years, and from that I have a right
to question him after he has refreshed his memory. It is the
official records of St. Mary's Hospital.
The Court: What is the objection?
Mr. Asbury: I don't have any serious objection to it. Let the
whole letter go in.
Mr. Heuser: The date has never been stated, to whom or
from whom.
Mr. Asbury: I am going to. I show you a carbon copy of a
letter sent to Dr. Blalock and read it to you and see if it is
correct. "Dr. Joseph R. Blalock, Superintendent, Southwestern State Hospital, Marion, Virginia.
page 76

r

Re : Morgan Taylor

Dear Dr. Blalock:
The above is being sent to yon today by Court order. This
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man entered St. Mary's Hospital on October 5, 1955, unconscious. we have kept him going with glucose 1,000 ccs.
three times a day, and extensive examination revealed an old
wound on the top. of th~ head which was broken open in the fall
referred to in the history attached. The area around the
wound was boggy but no emphysema. The wound was dressed
with auromycin ointment and he has had penicillin 400,000
BID. This morning for breakfast, he drank a little milk and
coffee. Last night he drank water (5 glasses). Until then he
seemed to be unable to swallow. He. has a bruise ·on his shoulder and clavicle region, left side.
We X-rayed this, his neck, his back and his chest, all of
which were negative. We have got in the last twelve hours a
few feeble, uncertain responsive answers to our questions.
His pupils have not been dila ed. He has had no narcotics. At
night he had sodium phenob rbital gr. in 2 hypo. We have
been unable to get any histor from him, but those who picked
him up when he was arrested said he was trying to get away,
ran uphill, and fell back.
at's when the old wound was
broken open.
I'm sorry diligent inquirie to the time and manner of this
wound on top of his head ca ot be had. The history attached
was made by me yesterday, · formation gotten from his brother and two sisters, who app ar to be thoroughly honest and
sincere. I believe they told th truth.
I am sorry to send you a an this sick, whose temperature
night before last, went to 1 4.5 and since then and now, to
103.5. We were getting a c ture from the wound and the
blood stream, but time for re ding is not yet. Part of the time
he sleeps with his eyes open, groans a great deal, aJ;J.d usually
resists to nurse when she tr es to close his eyes. Dr. W. F.
Schmidt, Dr. G. E. Shull an Dr.. J. Phillips have all corroborated in the examination a d treatment.
We feel that there is blood stream infection, probably found
in this head wound. Evident y much of his attitude is incident
to the crime he has commit ed. I shall send you the culture
report tomorrow. A report f your findings will be extremely
·
interesting to all of us.
With every good wish, I a ,
T. J. Tudor, M.D."
page 77

~

Is that the letter ou 'Yrote?
A. That is the l tter.
Q. By "no narcotics," you mean he had no narcotics in the
hospital?·
·
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A. Nothing like morphine.
Q. In this finding of malingering because of killing two
women, did Dr. Schmidt, Dr. Shull and Dr. Phillips agree to
that diagnosis Y
A. I couldn't swear to that offhand, but I think we had no
argument about it.
Q. You put in there, "evidently incidental to the crime." Is
that what you found Y
A. Yes.
RE-CROSS
By Mr. Heuser:
.
Q. Dr. Tudor, I believe this file shows that Morgan Taylor
was admitted to St. Mary's Hospital on the 5th day of October,
1955, and the letter that has just been read was written on the
7th of October, two days later. And you stated in the letter
you were very sorry to sEmd such a sick man over to the mental hospital.
A. Yes.
Q. Isn't that correct Y
A. That's right.
Q. Your report to Dr. Blalock was primarily on the man's
physical condition, the clinical tests and wound and so
forth Y
page 78 ~ A. Yes, sir.
Q. And in other words he didn't stay in this
regular hospital but forty-eight hours until somebody with
authority sent him to the State mental hospital Y
A. That's right. I think it is right.
Q. If I remember correctly you said one time his temperature was 104. That is very high for an adult, isn't iU
A. It is high for anybody.
Q. It indicates some infection or something like thaH
A. Blood stream.
Q. Do you know how long it· was Morgan Taylor was in
jail before they took him to the hospital down there Y
A. I haven't got those figures. I'm sorry.
Q. You wouldn't remember thatY
A. No.
Q. But you remember you were called in rather quickly
after he was a~itted as a patient and examined him Y
A. Yes, I remember that.
Q. But in your opinion about the malingering, I notice
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from the file-! believe you d d state that, but no other doctor
apparently signed any such s atement as that in that file~
A. I haven't got any record of it.
Q. At the best i would be just your memory~
page 79 ~ A. Yes.
Q. But the agr ement was he should be sent to
the State hospital right away~
A. Yes.
Q. By the way, I don't elieve anybody brought it out
here, doctor. Joseph Blalock · s Superintendent of the hospital
at Marion~
A. Yes.
Q. He was then and is now~
A. He is.
Q. Some of us might not kn w what his name was.

By Mr. Asbury:
Q. When you referred to him being a sick man, did you
mean mentally or physically
.A.. Both.
Q. I believe he had contusi ns of the left shoulder T
A. I don't think that amou ted to much.
Q. And he had a place on h s head~
A. I didn't think that amou ted to much either.
Witness stood aside, and w s excused.
Mr. Cline: Mr. Asbury, ex use me. Might we stipulate that
that record referred to can b part of the evidence if we want
to introduce anything?
Mr. Asbury: They want it returned and file copies, but they
want it all to go i if you introduce anything.
page 80 ~ Mr. Cline: Yot 're catching on to my point now
about the letter.
ROE HIX, after being dul) S1•?orn, testifh~d as follows:
DIRECT lj XAMINATION
By Mr. Asbury:
Q. Y onr name is Roe Hix?
A. Yes, sir.
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Q.
A.
Q.
A.

\Vhere do you live, Mr. Hix 1
Coeburn.
How old are you 1
Going on sixty-nine.
Q. Where do you live, Mr. Hix, with reference to the old
Addington \Vholesale Building1
A. I just live on the right of the road as you go towards
Dungannon up just a little ways beyond that.
Q. In other words, you live on a big hill on the west of
the road going towards Dungannon 1
A. Yes, I do.
Q. \Vhere were you on the day there was a shooting down
at Henry Babb's house1
A. I was at home.
Q. Did you hear the shooting1
A. No, I didn't hear the shooting1
Q. What directed your attention to that down there1
A. A lady going across through the bottom screaming.
That was Howard Babb's wife screaming, "Help, help," every
breath.
Q. What did yon do then 1
page 81 r A. I seen her going running across there. I run
to see what happened. When I got there I seen
this man on the steps. I thought he was the man needed help.
I run to him and talked to him a little and he didn't talk to
me so I went across there, the woman was screaming and crying, and found out about the two killed.
Q. Did you go back where he was at 1
A. Yes. The law hadn't got back and I started back over
there. I thought the man doing that murder I would take him
to jail myself. I got over there and just as I got there ready
to turn to him I seen Mr. Patterson drive across the crossing.
Q. You all live on top of the hill. Had you done anything
to keep him from crossing the hill1
A. No, they hadn't. My boy told his mother-he is just
young, just going on sixteen, fourteen, I guessMr. Cline: I object to what he said.
The Court: Objection sustained.
Q. Do you know what he did, if anything1 Don't tell hearsay. Tell what the boy did.
A. \Vell, the boy, he told his mother, he said, "My Daddy is
down there."
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Mr. Cline: Don't tell what l e told. Tell what he did.
Mr. Asbury: He doesn't kn w.
A. Just let that pass then.
Q. Now what d they call the place where the
page 82 ~ defendant was sitt ng at the time?
A. It was-I al ays call it Nan Jessee's place.
She used to run a restaura t. The State Highway tore it
down.
Q. Is any part of it lefH
A. Yes.
Q. What part of it is left~
A. Part of the second floor and the steps running up the end
of the building.
Q. What kind of steps Y
A. Concrete.
Q. Did he have any blood on him, the defendant?
A. A very little. There ' as a place cnt in his head. I
wouldn't be-I wouldn't sav hich side of his head it was but
he had a place in his head loo ed like just a little blood running
out of it.
Q. Did he have a bottle or a ything with him?
A. Yes, he had a broken ottle in his coat pocket. I ain't
positive which coat pocket it ;vas but anyway he had a broken
bottle in his coat pocket.
Q. Did you all look at the b ttle?
A. No, we didn't look at the bottle.
Q. Did he have some cartri ges ~
A. Patterson searched hi1 . I never paid no attention to
cartridges.
A. Did you exa nine those steps there~
page 83 ~ A. Yes, I did.
Q. Did yon ex a ine those steps there?
A. ·well, me and Mr. Babb nd his son went over there after
this happened and looked here he was. There was some
stain of whatPver he had in tlw bottle, I don't know what it
was, on the steps.
Q. Was there any hair or lood armmd the place?
A. Yes, and I picked hairs ff tlw edge of the concrete steps
and saw them.
Q. After you left there wi h him with Mr. Patterson where
did Mr. Patterson drive the c r to~
A. He drove it right out little beyond where the Babbs
live and told me, "Yon stay here and I want to go down to
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see about that girl." He went down to the house. I stayed
out there and I was in the front seat and this man in the back
seat. When Bill started I slid on the ground and shoved the
door shut again but I stood right at the car.
Q. I will ask you to state whether the defendant took anything there and if so what and describe it.
A. He did. He had something in his hand and had it up to
his mouth that way (indicating) eating it.
Q. Do you know what it was~
A. \Vell, we found some white tablets just a size larger than
aspirin tablets.
Q. How many of those did he have~
page 84 r A. Well, I never seen too many of them. All
of them I seen was some he had dropped in the car.
Q. He was dropping them while he was eating~
A. Yes. I picked some up and gave it to Patterson. I told
him, "Here is what that fellow is eating."
Q. From the time you started from up on the hill there,
could you see tbe defendant the whole time until you got down
there~

A. No, I couldn't see him at all from the time I left the top
of the hill until I got down even with him and looked over
and seen him laying on the steps and he was setting kindly
"reared" back.
Q. Was anybody else around him?
A. Nobodv at all.
Q. From the time yon got down to the road, was anybody
around him~
A. No.
Q. Did you all find a gun there~
A. Vvell, after he was taken to jail and come back over
there someone found a gun on top of the concrete where he
had throwed it.
CROSS EXAMINATION
By Mr. Cline:
Q. Mr. Hix, do you know who fomid the gun~
A. No, I don't remember just who it was found the gun.
Just about the time me and Mr. Patterson got back
page 85 r over there somebody found a gun and called to
·
Patterson, said, "Here is a gun."
Q. I believe you said Mr. Patterson got there just about
the same time you did and you didn't have to make the
arrest, Mr. Patterson took care of it?
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A. That's right. Mr. Patte son made the arrest. I helped
him lead the man up the steep bank. He-the man said he was
hurt in his left side.
Q. You led him up; he we t ahead and walked and got in
the police car?
A. Just took him maybe as far as from here to the wall.
Q. He had no difficulty getti gin the car?
A. No.
Q. He was very peaceable?
A. Yes.
Q. When the officer raised im up, did you help raise him up
or did he stand up on his own o feet?
A. No. Me and Mr. Patte son raised him up.
Q. Then he politely went wi h you all?
A. Yes.
Q. He wasn't trying to ru away from anything?
A. No.
Q. Just a minute-you sai you tried to talk to him and
couldn't get anythi gout of him?
page 86 ~ A. No, he woul n't talk. When I went to him I
thought he was th man that needed help. I said,
"Fellow, what is the matter?' He wouldn't talk to me.
Q. I believe you were angr . You thought the people killed
needed you more than he did?
A. No, I hadn't found out a out them.
Q. You found he was hur and then found out about the
others?
A. Yes.
Q. He wasn't drunk?
A. No, I don't think so.
Witness stood aside.
RALPH RASNICK,
follows:

being duly sworn, testified as
MINATION

By Mr. Asbury:
Q. Your name is Ralph Ra
A. Yes, sir.
Q. Mr. Rasnick, by whom a e you employed?
A. Kingsport Publishing C mpany.
Q. In what capacity are yo employed?
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A.
Q.
burn
A.
Q.

Newspaper reporter.
Do you remember the killing of two ladies down at Coe.sometime in 1955 ~
Yes, sir.
I will ask you if you talked to Morgan Taylor while he
was in the hospital~
page 87 ~ A. Yes, I did.
Q. What did he talk to you about?
.
A. Well, he talked about whatever I asked him. As I remember I asked him about the pills that were in his pocket.
I asked him about his wife and I asked him about the wound
on his head.
Q. From your conversations with him there as a layman
would you say he was normal or abnormal at that time~
. Mr. Cline: Please the Court, we interpose an objection.
This witness is not qualified in any sense to give an opinion
on psychosis or sanity, when in fact, as we brought out here,
they sent him to Marion for three years. If he was qualified
as a psychiatrist he would still not be qualified because a psy. chiatrist cannot make a statement after an observation for
such a short time.
Mr. Asbury: It is always admissible for a layman to testify
to people's actions, whether or not they appear normal or abnormal at the time, for the value the jury may place on it.
Of course the jury would place more credit on a psychiatrist
than he would an individual observing a person immediately
prior and after a crime. Certainly the jury has a right to give
it the weight they believe it is entitled to.
Mr. Cline: He can tell what he saw, what he found. I think
that is all he can say, sir.
The Court: I sustain the objection. I believe he can state
what the man's actions are and all like that, but
page 88 ~ when you get to expressing an opinion about sanity, I don't think it is admissible.
Q. Would you tell the jury what l1is actions were, whether
they were normal or abnormal~
Mr. Cline: Vv e object to that. The Commonwealth Attorney
is trying to go around the corner. That is the same thing.
The Court: Objection sustained.
Q. What were his actions~ Tell to the jury.
A. When I walked in the hospital his eyes were closed. He
appeared to be asleep. I spoke to him. He opened his eyes
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and answered me and he ta ed, I would say, rather freely.
He spoke low but his voice wa clear; and a couple of questions
I asked him about he answere , well, I would say it wasn't the
answer I expected to get.
Q. What do you mean by t aU Would you explain thaU
A. Well, I asked-first I to d him who I was and he hadn't
talked to anyone up until th t time, or so I understood; and
I asked him I remember whe e he had been. He said-he had
been to, I believe the fellow's name was Davis; he called him
Uncle. I asked him if it was is uncle. He said it was, it was
an old man evervone aroun there called Uncle. He talked
about having spells that last d forty-five minutes or longer;
that he didn't remember a ything that happened. .And I
asked him how he got the wou d on his head. He said he didn't
know, he thought he fell, or at least that is what they told
him. And thEm I sked him if he knew where his
page 89 ~ wife was. He said "Home, I reckon, in Scott County." I don't reme ber if he asked me for a cigarette or I asked if he wanted o e. Anyway, I lit a cigarette and
gave it to him. He smoked the cigarette. We talked some
time. The nurse-he had his cigarette in his hand; the nurse
came through the doorway; h dropped the cigarette; I mashed
the fire out.
Q. What happened after th nurse leftY
A. He appeared to be asle p. I don't remember if I asked
him any more questions 'aft r that. Anyway I left shortly
after that.
Q. From his appearance ere, would you say his actions
and what he told you was t e truth or did he appear to be
faking¥
Mr. Cline: Please the Cour , that is going around the corner
the second time.
Mr. Asbury: No, sir.
Mr. Asbury: No, sir.
Mr. Cline: That is somethi g for a psychiatrist to ascertain.
You are getting into the rna 's mentality. I can't tell you and
Ralph or the Court can't and r. AsburyMr. Asbury: The Commo wealth has a right to show from
a layman-they see people; they have a certain amount of
sense, regardless of what Mr. Cline says. A layman has a right
to state an opinion from a erson's manner and disposition
whether he is telling the tr th or putting up a front. There
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are certain observations even a layman can make. Certainly
he is allowed to tell that to the Court and jury.
page 90 ~ Mr. Cline: No. There's only two ways that can
get in evidence. One would be to contradict this
man and the other on insanity. This man is not qualified on
either one. Just can't be done.
The Court: Objection sustained.
CROSS EXAMINATION
By Mr. Cline:
Q. All you went over there for was to get a news story?
A. Yes, sir.
Q. That is all you were after?
A. Yes.
Q. He told you his wife was in Scott County?
A. Yes.
Q. You said you were the first one he talked to, as far as
you understand?
·
A. Yes.

page 91

~

DR. CHARLES A. ZELLER, after being duly
sworn, testified as follows :
DIRECT EXAMINATION

By Mr. Asbury:
Q. State your name for the jury.
A. Charles A. Zeller.
Q. Dr. Zeller, where do you live at the present time?
A. Southwestern State Hospital, Marion, Virginia.
Q. What official capacity do yon hold with Southwestern
State Hospital?
A. Clinical director.

page 92

~
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Q. Are you familiar wit
Morgan Taylor file as they
Hospital at Marion?
A. lam.
Q. Would you state to th
Southwestern State Hospita
legal document he was sent
A. He was admitted Octo
order.
Mr. Cline: Excuse me, Mr
ing about several questions
from information found in th
Mr. Asburv: Yes.
Mr. Cline:· We have no obj

Morgan Taylor and with the
have it at Southwestern State
jury when he was admitted to
and under what instrument or
o Southwestern State Hospital?
er 7, 1955. That was on Court
Asbury. I suppose you are askabout the history of the filefile?
ction to that. It will be all right.

Q. Would you ead that Court order to the jury
on which he was c mmitted?
A. "This Court Order, State of Virginia, Circuit
Court, County of Wise, in r cess of said Court on Friday the
7th day of October, 1955. I appearing to the Judge of this
Court that Morgan Taylor is now confined in the Wise County
Jail charged with a felony, o-wit, murder, and is being held
without bond, on motion of the Commonwealth Attorney of
said County, said defenda . should be examined as to his
mental condition before bei g tried on the said charge, it is
ordered that the said Mor an Taylor be and he is hereby
committed to the Southwe tern State Hospital at Marion,
Virginia, for observation a d report as to his mental condition, if possible, at the ti e of the commission of the said
offense on October 4, 1955, a d at the time of said examination
and discharge from the sai hospital. It is ordered that said
examination be completed a speedily as possible to determine
the mental condition of said efendant and report made to this
Court. The Sheriff of Wi e Connty is hereby ordered to
transfer the said Morgan T ylor from the \Vise County Jail
to the Southwestern State ospital, Marion, Virginia, forthwith, to l)e held by them u til his delivery to the officers of
this Court is directed by sa d Court. Signed George Martin,
Judge." Copy testate: I c n't make out the Deputy Clerk's
name. The seal is here. Ma The some of you gentlemen might
know this. Lee Stanley.
page 93

~

Mr. Cline: I believe he i correctly pronounced the Judge's
name.
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page 94 }

A. George Morton.
Q. ·was a report later made to the Court concerning his condition Y
A. A report was made to the Court dated May 21, 1956,
which was addressed to the Honorable George Morton, Judge,
Circuit Court for Wise County, Appalachia, Virginia.
"Dear Judge Morton:
The above named patient was admitted to this hospital
October 7, 1955; having been committed by the Circuit Court
of Wise County. Since admission he has been carefully studied
and history obtained insofar as practical, and as a result of
our observation we beg to report he is psychotically insane and
has been psychotically insane since admission."
This report was signed by Joseph R. Blalock, M.D., Superintendent, and R. G. Blackwelder, M.D., Clinical Director.
Q. On that date they reported that he had been psychotic
since his admission to the hospital Y
A. Yes, sir.
Mr. Cline: We object to that. He said psychotic or insane.
Mr. Asbury: Yes, sir. I am going to ask what psychosis is.
A. Psychosis is a medical expression what is legally termed
as insanity. Ps~Tchosis, we generally say if an individual is
hallucinated in the various preceptor fields or is delusions or
is showing an impairment or memory' or orientation to the
extent that he is psychotic.
·
Q. Did that report state his <•ondition at the time the crime
was committed Y
page 95 ~ A. It did not.
Q. Now, pursuant to Section 37-93 of the Code
of Virginia, was a Commission later assembled to study this
caseY
A. It was.
Q. When did that Commission meet Y
A. The report the Commission made is dated August 29,
1958.
.
Q. Who all was on that Commission, Dr. ZellerY
A. James B. Powers, M.D.,* Superintendent of the Western
*NOTE: It has been reported to the Clerk's Office that this
name should be Dr. James B. Pettis.
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State Hospital, Staunton, Vi ginia; Joseph R. Blalock, M.D.,
Superintendent of Southweste n State Hospital.
Q. Would you read that rep rt to the jury?
A. This is addressed to he Honorable George Morton,
Judge of the Circuit Court of ise County, Virginia.
"Dear Judge Morton: ( · course. it refers to Morgan
Taylor)
.
.
('The above named patient was admitted in the criminally
insane department on Octobe 7, 1955, having been committed
by this Court for observatio report. On May 21, 1956, areport to the Court concernin his mental condition stated he
was considered to be insan~ o psychotic. On August 24, 1958,
in accordance with the Cod of Virginia, Paragraph 37-93,
he was examined by a C01 mission of two State. Hospital
Supe.rintendents, namely, D . James B .. .PQ)£el's, 1 ~uperi.n-<&1!,•
tendent of WestPI State Hosp1t~ Stanmon, Vu- '\ vpage 96 ~ ginia, and J osep R. Blalock, Superintendent of
Southwestern St te Hospital, Marion, Virginia.
It is the opinion of the Com ission that he is now recovered
and is able to stand. . . trial."/
Q. Dr. Zeller, have you e. amined the defendant yourself?
A. I have.
·
.Q. Have you had conferen es with him¥
A. I have.
Q. From your examinatio of the records at Sonthwf\storn
State Hospital and from y ur Pxamination of him, what is
ym1r diagnosis of hi.r. conditi n?
A. My diagnosis of his co di.tion is chronic brain S)'"ndrome
asRociated with trauma, g-ro ,s changes, psychotic reaction.
Q. Would you explain that to the jury?
A. A chronic brain synd ome. Yon can have-let's pnt it
this way: a syndrome me ns one or more symptoms or a
group of symptoms. It ca11 h acute or it can be chronic. Acute
means a reversible procf's , a rPversible process within a
month, two months, someti f'S six months. Chronic means of
some duration, a year, two } ears or three years or alonp.: that
.. length of time. In f.pecifvi g eithpr ac~ntP or chronic br~in
syndrome we have to specif\ whethPr it is a bf'havior rPaction,
a neurotic reaction or psycl otic reaction: and in this case he
was original1y diagnosed as case of chronic brain s~'lldrome, ·
convulsive disorder associ ted with psychotic reaction to
have to look (ref rring- to records) . .Tunf' 24, abont
page 97 ~ that time, June?. . 1958.
Q. Now what id yon change itto?
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A. Changed it from chronic brain syndrome associated with
convlusive disorder associated with psychotic reaction to
chronic brain syndrome associated with trauma, psychotic
reaction.
Q. Why was that diagnosis changed 1
A. The reason that no convulsive disorder had been noted
since he had been in the hospitaL
Q. From your opinion I will ask you to state from the
findings and from your study of this man as to what hls
condition was at the time that he killed his wife and sister-inlaw on August 4, 1955.
A. In all fairness to the defendant and to the Commonwealth I want it strictly understood that I have only known
this patient since June 24. The first time I saw him was
June 24, 1958. Since that time I have probably spent with him
in the neighborhood of approximately three to four hours.
I had opportunity to examine him and question him and it is
my opinion-this is only my opinion based on experience and
only based on the information that is contained in this folder
and information that I have from the patient himself, the
manner in which he' answered questions, taking into con..sideration that he also is and can be considered mentally
defective, mild. I would have to say in my opinion he planned
his act, knew what he was doing· and had knowledge of the
type of crime he was committing.
page 98· ~ Q. Doctor, would you say from basing it on all
these things that at the time he committed this
·
crime he knew right from wrong?
A. I would have to say that in my opinion he did.
. Q. Doctor, do the doctors consult or do you concur together in an opinion, maybe some of you differ and discuss
these cases with each other?
A. We differ in staff meetings. The consensus of opinion
is taken and that is what we render generally in our reports.
And I must sav too that in the cases in what is knov.rn as our
criminally insane department, what is now known as the
Finley-Gale Building, that a staff meeting generally consists
of the Superintendent, the Clinical Director, the physician in
charge of that building, and the psychiatrist. The whole staff
does not come in on those meetings as a whole.
Q. Did or do any of the doctors at the staff meetings
concur on vour findings Y
A. Yes. · Thos·e I have just mentioned concurred in this
finding.
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Q. I will ask you to state from the records there if the
defendant, Morgan Taylor, eceived any of the treatment
given a mental patient sue as shock treatment, anti-convulsive treatment and so forti ~ .
A. He did not.
Q. Will you tel the jury why this patient did
page 99 r not receive shoe treatment or anti-convulsive
treatment?
A. It was the opinion of t e staff that he did not require
that.
Q. What all kinds of treat ent do they have there, Doctor~
I know very little about psyc otic or psychiatric work. Wliat
kind of treatments do vou h ve other than shock treatment
and anti-convulsive~
·
A. We have all the moder day treatments, as you might
say, shock, psychotherapy, al the modern chemotherapy; that
relates to drugs, of course.
Q. And he hasn't received a y of those treatments~
A. In going back over th s record I don't see where he
has received any of that.
Q. Doctor, has he had a r gular physical examination, not
for his mental condition, but f r-just regular physical~
A. Yes.
Q. Does he have any physi al defects such as heart trouble
or anything like that?
A. I see here there was a electrocardiogram examination
made, which was considered t be normal.
Q. That would be on his he rt, of course~
A. That's right. Of cours , we also made altogether four
electroencephalographic tests
Q. What woul those show, Doctor?
page 100 r A. Those ar , that machine is· set. up to make
in graphic form e brain waves. Normally every
normal individual will have about ten of these waves per
second. If there is any condi ion, generally speaking, such as
brain tumor or with a convu sive disorder it will show in the
waves by the type of wave the rhythm, the height of the
waves and the number per econd, and that depends too on
the type-we use that mostly in epllepsy or determining brain
tumor or heart seizures tha are due to alcohol injury such
as trauma and anything of at character. Sometimes there
is a percentage I must me tion. Sometimes the epileptic
will not show a positive br in wave and you will find that
sometimes in the type of epi epsy that has been called grand
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mal, then we have petit mal, psychomotor epilepsy, and
generally grand mal seizures, petit mal seizures will show as
having originated in the frontal parietal and occipital lobes
of the brain. Petit epilepsy is generally found in the temporal
lobes.
Q. Did those tests show anything abnormal about Morgan
Taylor?
·
A. They did not.
Q. Doctor, what are "blackouts" as commonly known?
A. Well, blackouts, people are the cause of those. That is
an expression. A patient-generally he plans a faint; he is
fainting or so confused, generally speaking. It is an emotional
thing.
page 101 ~ Q. Since Morgan Taylor has been in the hospital, has there been any evidence, does your
record show he ever had a blackout or fainting spell?
A. No, they do not.
CROSS EXAMINATION
By Mr. Cline:
Q. Dr. Zeller, how many hospitals have you been connected
with during your profession?
A. Danville State Hospital in Pennsylvania.
Q. The numbers.
A. I would have to stop and count. Danville, Farview,
Philadelphia, Weston, Southwestern.
Q. That is five?
A. Five.
Q. Southwestern was five?
A. Yes.
Q. All these have been mental institutions?
A. Yes, all of them have been mental hospitals.
Q. Have you done all your practical work as a doctor at
mental institutions?
A. That's right.
Q. You know what I mean. You haven't been in general
practice?
A. I never have been.
Q. You have been an employee of state hospitals all during
your career?
page 102 ~ A. That's right, Veterans and State.
Q. How many hospit;:tls have you been Superintendent of?
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A. Three.
Q. Now at the present time on the fifth hospital Dr. Blalock
is SuperintendenU
A. That's right.
Q. He is your superior offic r?
A. That's right.
Q. Now, Doctor, what is he technical word for the test
they give for the brain wave pertaining to any symptoms of
epilepsy? What do you call t at¥
A. Encephalographic.
Q. This defendant had be n given several of those tests~
A. Yes, sir, four.
Q. Still you tell the jury ou think he is all right. That is
correct, isn't it?
A. That's right.
Q. Now on the first test y u gave, was it a normal report,
the first test you gave?
A. It was. I will give yo the date of that if you want it.
Q. I tell you what: I wish • ou would look at this letter you
wrote to Judge orton. No, I have got the date
page 103 ~ of that. So he h d four of those. You mentioned
the Commission earing August 29, 1958.
A. That was the date oft e report. I think August 24 was
the date.
Q. By law are you requir to have any certain number of
Commission hearings 1
A. No. Just one. If they c me to an agreement.
Q. So therefore up until t ·s time, August 24, 1958, a period
of approximately three year , the staff at Southwestern had
been in disagreement, had th y not~
A. I wouldn't say they w re in disagreement. They gave
you a diagnosis that we disag eed with later.
Q. But the opinion that ca e out of the meeting of August
24, 1958, had reversed the fi dings of the hospital staff which
had existed for over a two ye r period, isn't that correct~
A. I just want to check he e a minute. The date of the staff
meeting whereby the diagn sis was changed was June 24,
1958.
Q. So that is over a two y ar period from the commitment 1
A. Yes.
Q. In fact, two years and s ven months?
A. Yes, sir.
Q. Therefore, after you c me to the hospital and had been
there a couple of months there was a staff meeting
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page 104

~

or committee meeting and at that meeting the
findings of the mental institution were reversed,
isn't that correcU
A. They were reversed before I came there.
Q. What date did you go there?
A. I happened to be at this meeting. I wasn't taking an
active part.
Q. What date did you say?
A. June 24.
Q. I have got a note on the· meeting. When did they first
reverse iU
A. That is.June 24, 1958.
Q. This was June 24, 1958, and you had just come to the
hospital at that time Y
A. That's right.
Q. Did you attend that meeting?
A. I did.
Q. You did attend that meeting?
A. I did but I took no active part.
Q. Isn't it true the disposition of the meeting June 24, 1958
says "Brain wave at present time. Stag will decide on next
step following this report" Y
A. That's right.
.
Q. Therefore your disposition wasn't made June 24, 1958,
isn't that corr~ct, sir?
A. It was discussed.
page 105 ~ Q. That's right. So on June 24, 1958, at a time
you had just come to the hospital you sat in there
as a guest; there was no disposition made and your past
diagnosis of "insane" was at that time not disturbed or
changed; that is correct, isn't itf
A. It was discussed.
Q. Discussed but not changed, isn't that correct?
A. It was discussed but not changed.
Q. Now, you read your report and tell me when it was
changed, what date. You have erred on the date of June 24.
A. No, I haven't erred on that because the diagnosis, the
change was discussed and Wf' did not wish to make a change
until they had made some more EEG studies, electroencepalograms. After those were made, we are sure that should
be changed.
· Q. Didn't you say on direct when Mr. Asbury asked you
your diagnosis was changed June 24, 1958, you said that, did
you not?
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A. I probably meant we we e about to make the conclusions
at that time.
.
Q. The record nowhere sta es it was changed on thatdate?
A. No.·
Q. You are speaking from the record and you were not a
part of the meeting officially?
·
A. I wasn't offi ially a part.
page 106 ~
Q. So therefor you were wrong when you said
the diagnosis was changed on June 24, 1958?
. Mr. Asbury: I object. H explained it to the Court and
JUry.

Mr. Cline: I want him to ad it he was wrong.
Mr. Asbury: He stated wh t the file contained, why he said
what he said and so forth.
Mr. Cline : I would likf' to cross-examine. This man's
liberty is at stake here.
The Court : Go ahead.
Q. So yon did make an rror and you are wrong when
you say the diagnosis was cha ged June 24?
A. I could say I made an e ror.
Q. All right.

Mr. Asbury: vVe ask him to let him have the courtesy of
· answering.

Q. All right.
Mr. Asbnrv: J nst a minute rrhe Court hasn't ruled.
The Conrt: Give him an pportnnity to answer the ques':
tion.
Q. Go ahead.
A. I said we had discuss d it, but before we made any
change in conclusions we wis 1ed to be sure so we had further
electroencephalographic exa inations.
Q. Nothing in the report states what you said, that you
were thinking about making t e change in that report.
A. In our staff notes, yon ean ?
.
Q. Yes. On tha report you had of the staff notes.
1mge 107 ~ A. Staff notes these are.
Q. I don't wa t to cut you off. If yon don't
find it, you might run across it later. So on June 24 it was the
opinion of the staff at th time this man's hrain needed
further testing, isn't that co ecH
A. For diagnoc;tic pnq)Os .s.
Q. Isn't it true his brain n eded further tests run on it?
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A. Beg pardon?
Q. You all recommended there be further tests given pertaining to this man's brain?
A. That's right.
Q. On June 24, 1958. Now, Doctor, can you put your finger.
on the date that you did make your-that the committee or
staff changed their past diagnosis?
A. Inasmuch as we were going to have a Commission
meeting or a Commission on this, we allowed it to go until
August 24, 1958.
·
Q. So that is when you had the staff meeting that reversed
your previous opinion which stood good for over two years?
A. No, we had the Commission meeting at that time.
Q. All right, staff instead of Commission. Now, Doctor,
your hospital there is staffed with experienced doctors in
psychiatry, psychosis and other mental disorders Y
A. I can't say they all are. We are training some.
page 108 ~ Q. Do you say since you have come there the
hospital is more capable of performing its duties
than it was before yon came?
A. I thinkMr. Asbury: I don't think that is a proper question.
Mr. Cline: I wanted to see the condition of the Mental
State Hospital before he came and after he came. He said it
wasn't any better now than it was before.
·
A. I beg your pardon. I said we are training physicians.
I didn't say we increased efficiency when I came.
Q. It has been an efficient hospitaH
A. It has, but it hasn't been fully staffed at times.
Q. Isn't it true tha·t it was the opinion of the psychiatrists
and other doctors at the mental hospital at Marion that this
man was insane or psychotic until a change was made August
24, 1958¥
A. The change was made August 24, 1958, that he had been
psychotic. We just changed the name. We changed from:
convulsive disorder to brain trauma.
Q. Convulsive disorder is insanity.
A. No, it isn't.
Q. You mean it has nothing to dowith mentality?
A. Convulsive disorder doesn't have anything to do with
mentality. Convn~sive disorder can mean convulsive disorder ·
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arising from epil sy, S.P.H. or brain damage but
that doesn't say t e individual is mentally ill.
Q. Is he mental y diseased?
A. He might have some cha ges in personality.
.
Q. If he had convulsive di order why didn't you turn him
loose?
. A. He was psychotic.
Q. Psychotic is insane?
A. That's right.
Q. Therefore he was insane until August 24, 1958 Y
A. That's right.
Q; So on that. particular ay there was a formal change
made where he became not i sane when he had been insane
two and a half vears more or ess Y
A .. It was the opinion of t e Commission at that time that
he had been a case of chronic brain syndrome associated with
trauma with psychotic reacti ns and it was also the opinion
of the Commission that it b reported as having recovered
from the same.
Q. But before that time it was the opinion of the staff of
the hospital that he was sti insane and was not to be released from the hospital, isn't hat true?
A. Up to that time, yes.
Q. Now, Doctor, isn't it als true the hospital reported that
he was insane on October 7, 1 55?
·
A. That's righ .
page 110 ~ Q. That is tru ?
A. Yes.
Q. That is three days after the commission of the crime here
alleged?
A. Insofar as I know, I u derstand it occurred October 4,
1955.
.
Q. Did yon from your hist ry of this case, did you find any
evidence of insanity or men al disorders in this man's case
history, defendant's case hist ry?
A. I would have to review is family history.
Q. You mean you don't re ember his family history?
A. I would have to say I ould review. I can't say positive
there has been any history. I ould review.
Q. Youmeanpage 109

~

Mr. Asburv: If he would how the witness a little courtesy.
·
Mr. Cline: "You mean that ·s not important?
Mr. Asbury: Just a min te. I have a "right to make an
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objection. Mr. Cline can't rule on it. I think you ought to giv8
him time to answer.
Q. I want the doctor to have all the time he wants.
A. I said I haven't familiarized myself with the patient's
family. I was only interested in the patient.
Q. Do yon tell us it isn't important to find out the mental
background of the man before you found him~
A. We will agree it is important.
page 111 r Q. I refer you to this file, this report the
Commonwealth Attorney sent in, Mr. Asbury,
which Dr. Tudor gave certain information.

Mr. Asbury: I object to that. I want to see the Court in
chambers.
·
Mr. Cline: He introduced the whole file.
Mr. Asbury: No.
Mr. Cline: Yes, sir.
The Court : Let me see counsel in chambers.
IN

CHAMB:B~RS:

(Defendant present)

Mr. Asbury: Your Honor, please, there are certain things
in this file, certain info:r:mation which was procured and certain letters which I wrote Southwestern State Hospital. Certainly the correspondence between the Commonwealth Attorney and the Superintendent of the hospital or any of its
members would not be admissible in this case to show anything, and in fact in one of the letters I made referenees to tiw
law after I checked the law. vVhat I wrote the Superintendent
would certainly not be admissible, and any information I
sent him. I sent newspaper clippings, and if he wants to
introduce the whole file I want the newspaper clippings put
in there and read too. I don't think it is proper to introduce
my correspondence with Dr. Blalock, which is privileged communication.
Mr. Cline: I will grant him that privilege as to his private
letters. Please the Court, Mr. AsburyMr. Asbury: Information 1 said.
Mr. Cline: I said your letters. Mr. Asbury, the
page 112 r Commonwealth Attorney, asked Dr. Zeller t1w
specific question of his opinion of this man's
mentality from his observation and just talking with the man,
and from the file; he introduced the whole file right then. 1
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-'

do not wish to disclose any pri ate correspondence Mr. Asbury
had with him. What I am get ing at here, Sir, is the information he had in that file pertai ing to this man, which he said
he used the entire file to rna e his judgment. I am going to
cross-examine him on that in 'ormation. That is reallv all I
want to do.
·
Mr. Asbury: Not any info mation the Commonwealth Attorney gave.
.
Mr. Cline: Yon asked him t e question, "Did yon make your
opinion from the file and als from talking with him?" He
said, "Yes." That's all I got to say.
Mr. Asbury: I think anyth ng I sent to the hospital to Dr.
Blalock is privileged commnn cation froin the Commonwealth
Attorney to the Superintende t of the hospital and certainly
would not be admissible.
The Court: What else is in he file yon object to?
Mr. Asbury: There is on statement which I just found
in Burleigh's file, a statPment by Dr. Tudor, and then there
is some newspaper elippings. If they want them to go in, I
want it all to go in, the newspa er summary and all.
Mr. Cline: If you want it all, the whole file goes in, your
correspondence and all.
·
Mr. Asbury: T e jury certainly are not doctors
page 113 ~ and not able to interpt'et the file. I think Mr.
Cline has a right to question him on the file but
I don't think the file should go in because they might read
something in there and not p 1t a layman's interpretation on
it, which would not be proper.
Mr. Heuser: The newspap .,r story is certainly extraneous,
but correspondence between esponsible officers of the Commonwea1th is something else.
Mr. Asbury: I am acting as attorney for the Commonwealth.
. . Mr. Cline: You gave him 'nformation to help the doctor.
· I want to cross-examine him o that information you gave him.
That's all I want to do.
Mr. Asbury: . I think that . s privileged communication hetween me and the doctor.
Mr. Cline: You asked the q estion from the whole file.
Mr. Heuser: How about a letter Dr. Blalock would write
to the Commonwealth Attorne or the Judge?
Mr. Asbury: That is a ·ssible by statute and required
by statute.
Mr. Heuser: I don't mean an official report. I mean if. he
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corresponded with the Commonwealth Attorney. 1Nouldn't all
that be admissible?
Mr. Asbury: I think that is. privileged communication:
Mr. Cline: You gave him· your opinion and asked his
opinion and now object to us asking what you gave him.
The Court: The doctor came to the hospital in 1958. He
hadn't been there since 1955. He stated he made
page 114 ~ observations in the last two or three months and
from the file. I think the defense would have a
right to cross-examine him on that file to ascertain what is in
the file to justify the opinion.
Mr. Asbury: I agree with the Court on that, but would
he have a right after that if this correspondence betweEfn
myself andThe Court: Mr. Cline said he would not want your personalMr. Asbury: What I would do is say, "Attached hereto is
tny statement." If the letter is privileged, _the other part is
privileged also.
Mr. Cline: Here is the only thing I will agree to. I do not
want to put your opinion, if you have one, in that. I won't try
to do that, would we, Mr. Heuser?
Mr. Heuser: I think the point we are trying now hasMr. Asbury: Does the Court say if I gave the doctor a
legal opinion on the case that that is not a privileged
corimmnication ?
.
Mr. Cline : Not if you ask his opinion on your opinion.
Mr. Asbury: I didn't.
Mr. Cline: You certainly did.
Mr. Asbury: This was filed before my correspondence. I
never corresponded until after the report of the Commission
was receiyed. In fact I never heard of the case before that.·
This was a case that happened before I was Commonwealth
Attorney.
·
Mr. Heuser: We coulCl ask Dr. Zeller if the correspondcnee
with the Commonwealth Attorney at Wise County, which is
part of his file, influenced his judgment:
page 115 ~ Mr. Asbury: The whole thing is, the report
of the Commission was made before I ever corresponded with them; that certainly would not be proper.
The first I heard of the case is after-! think you will agree,
Hugh-the first I ever heard of the case was after the report
of the Commission was given to .Judge Morton.
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Mr. Cline: No. You wer Commonwealth Attorney in
January 1956.
Mr." Asbury: It was nol pro, sed.
Mr. Cline: No, it was on he docket three terms and the
fourth term it was nol pro sed, you took charge of it in
January. It was called on the ocket.
The Court: I think it wou d certainly be proper on crossexamination, the doctor expre sed his opinion, to go into what
he ·based his opinion on, whet er certain newspaper clippings
influenced his opinion. He co 1ld be asked those questions on
cross-examination, would be my idea. Mr.. Cline said he
wouldn't get into your opinion in your letters.
, Mr. Cline: My intention Mr. Asbury made some little
quips, he thought this or that. I do. not desire to get into that.
That is what I meant by that Is that all right, Mr. Reused
Mr. Heuser: I think so, as the Judge already ruled if the
doctor made up his mind on material in his file as well as
examination and. observation of the patient. You might ask
him if a letter from the Co
onwealth Attorney had any
influence on his judgment.
Mr. Asbury: The only thing I object to in the whole thing,
my main objectiorl, I answered his letter hurriedly
page 116 ~ and wrote a stat ment as to the law of insanity,
if you agree that i not the law.
.
Mr. Cline: I agree I will no comment on that.
Mr. Asbury: I would ~a e for my stupidity to be exposed before the jury.
Mr. Cline: We will reciproc te the courtesy.
Mr. Asbury: I certainly on't want my mentality tried
rather than the defendant. C urt, please, what I was worried
about in the record, and I · m sure my lack of knowledge
· wouldn't influence the Court; . wrote a letter to them that the
burden of proof of insanity i usually on the defendant as a
defense, but I pointed out here might be a possibility it
shifts. Since then I checked 't and found it doesn't. I don't
want that to go before the j 1r~r because it might give them
the wrong impression.
Mr. Heuser: We don't wan to take advantage of you.
Mr. Asbury: What I sent to them, I think what they arll
fixing to question him about i the doctor at the hospital wrote
me and asked me if I had a v facts connected with the case
which I could furnish them. The only thing I had in the file
was a letter or copy of a let er which apparently Dr. Tndor
had written up, conversations between members of the family;
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I assume that is what they are referring to. I sent that to
them so they could evaluate the situation, which is satisfactory
to the defendant, as I think you will agree.

page 117

~

Q. Dr. Zeller, yesterday when we adjourned I believe we
stopped along this line: I had asked you if you knew anything about the history of this defendant before he came to
your institution and I believe· you said you did not. Is that
correct?
A. That's right.
Q. And that you further said you did not therefore use any
of the past history in making up your opinion yon previously
testified about. That is correct, isn't iH
A. I will answer that in this way: I of course used the
history as I saw it in the folder but I didn't know then- ·
Q. Let the secretary read back. Didn't you say you didn't
use any of iU I would like her to read back the questions
I asked yesterday.

Reporter: "Q. Did yon from your history of this case, did
you find any evidence of insanity or mental disorders in this
man's case history, the defendant's case history?
Reporter: A. I would have to review his family history.
Reporter: Q. You mean you don't remember his family
history?
Reporter: A. I would have to say I could repage 118 ~ view. I couldn't say positive there has been any.
history. I could review."

Q. Yesterday yon said you could review but couldn't say
positive there was a history; therefore, yesterday you were
not familiar with the past history of the man before he came
to the institution Y
A. No, that is not correct.
Q. Did you make a mistake yesterday in your answer Y
A. I probably didn't understand the question if I answered
I didn't know anything about the patient's past history, I
didn't mean to so testify.
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Q. Go ahead.
A. . .. because I had famili rized myself with the patient's
past history as contained in the file but I wasn't sure as to
having familiarized myself' th the patient's family history.
Q. Since yesterday how mu h reading have you done in the
file?
A. Very little.
Q. Have you looked throng it?
A. I have looked through it
Q. Did you find in that fie history about this defendant
here where he had mental de ciency or illness around the age
of fifteen Y
A. There are statements hrre which were obtained by the
Social Service Department fr m the patient's brother.
Q. Is that part. f the file?
·
page 119 } A. That is par of the file.
Q. Did you con ider that in your opinion Y
A. I have read it in the pa t but I wasn't too familiar with
it at the present time.
Q. YoumeanMr. Asbury: Let him ans\ 1er. We think he should give the
witness the courtesy of making his answers.
Mr. Cline: I agree with yof.
Mr. Asbury: Well, can you o'that then?
The Court: Give him an pportunity to complete his an~~

.

A. I stated I would have to familiarize myself again with
what was stated by the patie!'s relatives and who made them,
who made the statements.
Q. Therefore, yesterday v.rhen you rna. de your findings or
gave your opinion to this ju y, you were not aware in your
. mind that this defendant he e had a mental deficiency when
he was fifteen yearsof age? That is true, isn't it? You were
not aware of that?
A. There had been certain statements made, I knew, by
the patient's relatives. Exadtly what those statements were
I couldn't testify to or I wo d have to ref.er to the record.
Q. You didn't deem that im ortantY
A. I do deem it important, es, butQ. Well, whyMr. Asbury: Let him answ r. You don't give him time.
page 120 ~ A. I do deem it important but before I was
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going to testify I wished to review the records.
Q. Yesterday before you came on the stand you should
have reviewed the records before you came up here.
A. We have almost 1,600 patients and to review all these
when we have to go out on many of these cases, insofar as
what one relative states or what another relative might state
is something that is hard to remember, and all I wanted to do
was make sure what those relatives had stated.
Q. You heard Dr. Tudor testify yesterday1
A. I did.
Q. He was a very impressive witness 1
A. As far as I know he was.
Q. Look in your file and get the letter Dr. Tudor wrote
you. I want to ask you something about the letter. It was
read to the jury yesterday.
Mr. Asbury: If he introduces letters giving hearsay we
wish to introduce other letters that also contain hearsay.
Mr. Cline: This was introduced yesterday by the Commonwealth Attorney.
A. This is dated October 7, 1955.
Q. Isn't that the letter Dr. Tudor or Mr. Asbury read for
Dr. Tudor yesterday1 r:I~hat is the original copy of it, isn't iU
A. It appears to be.
page 121 r Q. NOW start reading where it says, "I'm sorry
diligent"Mr. Asbury: We want it all read. We don't think it should
be piecemeal.
Mr. Cline: I am cross-examining on the letter.
Mr. Asbury: It would be innuendo and drawing a eonelusions when yon don't read the whole letter.

Q. Read the whole letter. I have got ail the timP you have,
sir.
A. Dated Oc-tober 7, 1955; St. Mary's Hospital is the
heading of the correspondence, Norton, Virginia. Addressed
to Dr. Joseph M. Blalock, Superintendent, Southwestern Hospital, Marion, Virginia:
"Re : Morgan Taylor
Dear Dr. Blalock:
The above is being sent to you today by Court order. This
man entered St. Mary's Hospital on October 5, 1955, nn-
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conscious. We have kept hit going with glucose 1,000 ccs.
three times a day, and extens·ve examination revealed an old
wound on the top of the head ·hich was broken open in the fall
referred to in the history attached. The area around the
wound was boggy but no emp~ysema. The wound was dressed
with auromycin ointment an.~ he has had penicillin 400,000
BID. This morning for breaf:fast, he drank a little milk and
coffee. Last night he drank water ( 5 glasses). Until then he
seemed to be unable to swgllow. He has a bruise on his
shoulder and calvicle region, 1. ft side.
We X-rayed this, his nee , his back and his chest, all of
which were negative. Vve ha e got in the last twelve hours a
few feeble, uncertain responlsive answers to our questions.
His pupils have not been dilated. He has had no narcotics.
At night he had sodium phenJbarbital gr. in 2 hypo. \Ve have
been unable to get any histor~ from him, but those who picked
him up when he was arrested, said he ·was trying
page 122 ~ to get away, ran iphill, and fell hack. 'l1hat's when
the old wound wa~ broken open.
I'm sorry diligent inquirie~ to the time and manner of this
wound on top of his head can:llot be had. The history attached
was made by me yesterdaY1~1 , information gotten· from his
brother and two sisters, who appear to be thoroughly honest
and sincere. I believe they tol' the truth.
I am sorry to send you a nian this sick, whose temperature
night before last, went to 104.5 and since then and now, to
103.5. We were getting a ClL~lture from the wound and the
blood strea:t;J-, bu.t time for re~.ding is not yet. Part of the time
he sleeps w1th h1s eyes open,-_kroans a great deal, and usually
resists to nurse when she tnes to close his eyes. Dr. vV. F.
Schmidt, Dr. G. E. Shull a:d.d Dr. J. Phillips have all corroborated in the examination ~nd treatment.
We feel that there is blood stream infection, probably found
in this head wound. Evidently much of his attitude is incident
to the crime he has committ~d. I shall send you the culture
report tomorrow. A report of your findings will be extremely
I
interesting to all of us.
With every good wish, I a1",
T ..J. Tndor, M.D."
1

Q. That is the end of the lefter?
A. Yes.
:
Q. During the last of the letter, doesn't Dr. Tudor tell
you about Dr. Tudor obtai,ng a history from the defend-

\
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ant's brother and two sisters and Dr. Tudor believed tlwy
were telling the truth~
A. That's right.
Q. And yesterday when you testified you were not familiar
with that history that Dr. Tudor refers to, were you~
A. I was familiar but I wished to review it before I made
posifive statements.
page 123 r Q. I ask you to scan through the file and in
essence tell the jury what the history was as
given by those brothers and sisters in regard to this defendant's past mental condition.
A. Well, now, here is-I don't know which one you are
referring to, Mr. Cline, but here is a Social Service history
taken by Ann Hedrick, Social Worker, the informant being
Frank Taylor, brother, Coalson, Kentucky.
Q. What I am referring toA. Is that what you are referring to~
Q. No. I am referring to one Mr. Asbury, the Commonwealth Attorney forwarded to your office which he obtained
from Dr. Tudor which Dr. Tudor gave a synopsis of what
the defendant's people told him about past illnesses.
Mr. Asbury: I object to that unless he shows the jury
before introducing it that that letter was sent after August
24 meeting had already been held. The diagnosis he was not
insane had already been made.
Mr. Cline: Yon mean if yon made a report before August
24, 1958, you can't change iU
Mr. Asbury: I don't mind him answering. I withdraw my
objection.
The Court: If he can state when he received tlw information.
Mr. Cline: All right.
A. Maybe this is the letter.
Q. No, sir. I am familiar with the file. I saw it a minute
ago. Is this the one?
page 124 r A. No.
Q. You are not very familiar with the file.
A. Yes, I am.
Q. I ask you to pick out the information the Commonwealth
Attorney, Mr. Asbury, sent you that gave a synopsis of what
Dr. Tudor obtained, that Dr. Tudor had gotten from the
Taylor family.
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Mr. Asbury: You are asR:ing for the thing I sent by Dr.
Tudor or what I wrote?
Mr. Cline: It is on long 1rper and folded up in the file.

J

A. I call your attentionf
tere are two here and both the
same. This was sent us date. October 6, 1955, signed-! think
that is Dr. Tudor's signatu e, and you will find this one is
the same thing right here.
Q. ~ll right, this is the ore Mr. Asbury forwarded to the
office; IS that correct?
A. Yes. ·
Q. That is the one I asked about. What I am asking,
Doctor, I realize we haven't lgot time to go through the whole
file. I am trying to pick out [things I want to bring out. I am
asking you to read this para~aph right here, please, sir.
A. This is a letter date~ Norton, Virginia, October 6,
1955, regarding Morgan Taflor, born at Coalson, Kentucky,
and in the third paragraph!
Q. Is this from Kenneth P. Asbury, Commonpage 125 ~ wealth Attorne~?
A. Yes. Begi:~ming with the third paragraph:
"He had all childhood disea~es easily, supposed to have rock
dust on his lungs from ru!tning a jackhammer on the construction company for a hi¥hway; could not get along well
in school and dropped out in third grade at the age of fifteen
because of inability to mak~ any progress with his studies.
At the age of six found ito be mentally unstable; slight
thinking would cause him to become very angry; if one would
start to discuss something ·th him he would get very mad.
At fifteen I tried to persu. de my father to send him to a
mental institution. He ref sed, in the hope the boy might
get better. In childhood, anhood until now he is a good
worker until he would get 'nto a mad tantrum. I think he
had been married about two (Years to the victim of his tantrum
this time. He has whipped,a/U the brothers and brother-in-law
and others in these tantru s." That is the end of the paragraph.
Q. So in essence that states at the age of six, beginning
that time, that report says h~ had been mentally unstable?
A. They don't say "menta~ly" here.
Q. "Found to be mentally rmstable"?
A. That's right.
Q. Then it further says in the report at the age of fifteen
Morgan Taylor's father trietl to get him committed or wanted
hlm committed to a mental irtitution, isn't that correct I
1

I
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A. The father didn't want him to. His brother
was trying to persuade his father.
Q. Now, don't you think that information is
extremely important in trying to determine whether or not
this man was sane or insane~
A. It is. We used it as an adjunct.
Q. Dr. Tudor reported to your hospital he believed the
Taylors were honest and telling the truth when they gave
him that information¥ That is correct¥
A. Yes. Of course I must remind you we have other information from Mr. Frank Taylor too.
Q. Do you have any information that contradicts what
you have just read~
A. I will have to review it here.
Q. You don't recall what he said¥
A. Yes. About.
Q. All right.
page 126

~

Mr. Asbury: Give him a chance to see. I ask Your Honor
to instruct Mr. Cline to give him a chance to answer and
show him a little courtesy.

Q. I want to ask him anotherThe Court: Give him an opportunity to complete his
answer.
Mr. Cline: I would like the court reporter to read the
question back is what I want him to answer.
Reporter: "Do you have any information that contradicts
what you have just read¥"
page 127 r Witness: Your Honor, do I have time to review this a minute¥
Mr. Cline: Yes.
A. There is one paragraph which would be 1, 2, 3, 4, the
fifth paragraph in this report of the Social Service Department, Southwestern State Hospital, information taken by Ann
Hedrick, Social Worker. The informant was Frank Taylor,
brother, Coalson, Kentucky. "Informant can't give us any information concerning past illnesses. He states only thing he
ever heard his brother, the patient, mention was that he alleged he had operation for rupture at some time or other." I
believe in all fairness to all concerned this report should all
be read or introduced.
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Q. My question was did ou find anything in the record
that contradicted the infor ation Dr. Tudor sent yonr hospital!
A. Except this is this inf rmation, of course, it gives the
information that the patient knows how to read or write. He
described the patient as h ing always been very shallow.
Mr. Cline: I object to the 'tness' responses. I am asking a
simple question. Is there anfthing to contradict-if there is I
want to know what it is.
Mr. Asbury: We think e witness should have a right to
explain his answers. He is psychiatrist. He can't base the
opinion and answer on one 'ittle sentence from a letter from
his brother.
Mr. Cline: I idn't ask for an opinion. I asked
page 128 ~ for a factual an wer.

t

A. It was stat .d considerably different. It takes
up mostly the attitude of e patient and that he has tried
to kill many people when
these queer fits _and that the
duration of the queer fits aries, sometimes last one hour,
sometimes lasting· for a m nth. He is extremely high tempered, couldn't be argued ith or contraried at all. Then
he stated he could get no /information concerning past illnesses. Then he goes into e ployment and that the informant
believed his family history is negative for cancer, diabetic
lapses and feeble mind an that patient's mother died of
tuberculosis; other siblings in the family described as fair
to get along with and pret y livers. That is about what it
conveys.
Q. So there is comment mrde in there about his past mental
attitude, loss of memory an hour or two or couple of hours?
A. That's right.
Q. So there was quite a bi' in the record about that?
A. Yes.
Q. Let's go on to anot er thing here. Are there any
physical examinations in th record there that were conducted
by Dr. Blalock?
· A. There are not any phy ical examinations.
Q. Mental?
A. Dr. Blalock and I gene ally conduct those together.
Q. Is it the orkings of the hospital yon and
page 129 ~ Dr. Blalock ar what you might call administra-.
1
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tive doctors? You are not psychiatrists? You go
around to the wards?
A. What is that?
Q. You are not psychiatrists. You visit wards and deal with
patients from day to day?
A. That's right.
Q. It is true your job as well as Dr. Blalock's is mainly
confined to administrative work and sitting on, as stated
before, meetings and committees Y
A. Yes. However, before rendering reports we familiarize
ourselves with patients.
Q. I think in this case you said yesterday your only
contact with this patient was a period of about three hours.
A. Approximately three to four, as I remember.
Q. And that occurred sometime after June 1958 after the
patient had been there committed insane over two and onehalf years. That is correct, isn't it?
A. To be explicit, from J nne 24, 1958.
Q. He had been insane there over two and one-half years Y
A. That's right.
Q. . .. when you first saw him for three or four hours Y
A. That's right.
Q. Now, Doctor, on June 24, 1958, what doctors or psychiatrists of Southwestern Hospital were then
page 130 ~ present or on the payroll that were on the payroll October 7, 1955 Y
A. Would you repeat Y
Q. I will rephrase it then. Were any of the doctors on
duty there in June 1958 that were on duty when this defendant was committed to the hospital, I mean psychiatrists?
A. Dr. Blalock is the onlv one.
Q. So therefore when you all changed the diagnosis you
didn't get the benefit of talking to one single doctor who had
dealt with this defendant, the patient, when he was committed insane? _Isn't that true?
A. They were riot present. They were not there.
Q. They were not present Y You didn't talk to them?
A. I had their records.
Q. You didn't talk ·with them T
A. No, we didn't.
Q. The only way you based your change of diagnosis was
on what some other doctors had said in the record and you
saw him three or four hours ·and reversed the holdings of the
staff of the hospital that had been in effect over two and onehalf years?
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experienc~.

vVe had the examinations of
A. We had the
Dr. McFayden, who had thej experience of treating and observing this patient since 195'7.
Q. Well, the point about it here that we are interested in
right now is whelther or not he was insane at the
page 131 r time this alleged crime was committed, isn't that
true~

A. That's right.
'
Q. Isn't it true the Court! order signed by Judge Morton
on recommendation of the C~mmonwealth Attorney, they told
the hospital to make examination as speedily as possible¥
A. That's right.
I
Q. But still he was up there for over three years?
A. Yes.
Q. And the :first report y~u gave back to the Court after
they entered the order was dated May 26, 1956, more or less,
in May 1956?
I
A. That's right.
I
Q. And when he had bern there possibly six or seven
months, that :first report showled him to be insane?
A. May 21, 1956.
Q. The :first report stated!. he was insane at the time of
admission, which was Octo9er 7, and that he is stll insane,
isn't that true¥
/
A. That's right.
Q. So when you had your staff meeting and changed the
diagnosis, Dr. McFayden wa~ the doctor oldest in service who
had attended this defendant;jis that true~
A. Dr. Blalock had seen hi:tn quite often.
Q. Dr. Blalock acted as a ~taff member but not as a praeticing psychiatrist in the hospital?
page 132 r A. In administrative also. Of eourse he interviews patients tHe same as I do.
Q. Now, Doctor, I wish y9u would refer to your :file, please,
sir, about the seeond page 1when you have history there of
the beginning, sir. Now, what is the diagnosis as noted there
that has been erased throught--excuse me, interlined T
A. Chronic brain syndrome associated with convulsive disorder with psychotic reactioh.
Q. 'Vas that the :first?
A. Yes.
Q. Then what date did t e-what date was tlH· diagnosis

t
!

changed~

A. August 24, 1958.
I

Morgan Taylor v. Commonwealth of Virginia

77

Dr. Charles A. Zeller

Q. Doctor, if you will pardon me I have some notes to refer
to your file. I am standing up not for the purpose of hollering
at you. I would like you to refer to clinical notes of September 27, 1958, of Dr. McFayden.
A. September 27, 1958, special note~
Q. Yes, sir. In his conclusion does he state "As ::;tated
earlier I could not be completely certain"~
A. He does.
Q. That was September 27, 1958, after the staff had already changed the diagnosis, isn't that correct~
A. We had discussed the changing of the diagnosis, as I
testified yesterday, back-or they had back in June 24,
yes.
page 133 ~
Q. But you changed it August 24, 1958 ~
A. Yes.
Q. So this was after you changed the diagnosis~
A. That's right.
Q. Dr. McFayden then said, "I cannot be completely certain"~

A. That is one sentence here but I believeMr. Asbury: vVe think he ought to read the rest of this.
You can't take one sentence and get the gist of it.
Mr. Cline: You can do it in your redirect.
Mr. Asbnry: We don't think it is fair to pick one sentencn
out of something a man is saying and leave them with
innuendo perhaps it was another way. If you want to be fair,
let him read the paragraph.
The Court: Let him complete his answer.
A. What I was going to say, I believe the whole note should
be introduced. Yon can't just pick one sentence out, in fairness to the physician, thf' patif'nt and fairness to all concerned.
Q. All right, read the whole note, sir.
A. September 27, of course, his clinical notes, Morgan
Taylor, September 27, 1958, this is a special note. "This
note is in reference to giving of an opinion as to the condition
of the patient's mind at time he committed the acts with whirh
he is charged. It is extremely difficult to be certain, owing to
the passage of time and to the confusion of statepage 134 ~ ments relating to that period and to the confm;ing
statements given by the patient. There is no doubt
at the present time the patient is not psychotic. Firstly, let
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me deal with the statements of the patient himself. He of
course denies remembering e incident clearly. He gives the
impression that he was struc on the head when entering the
house. In reviewing the lite ature which has recently been
obtained from the Common ~ealth Attorney, it appears that
the patient's condition was xtremely variable at that time,
also while in hospital in N ,rton prior to coming here. It
appears some physicians, n mes unknown or specified, had
doubts as to the orienting f the patient's state of mind;
they seem to have the impre sion he was trying to fake some
things. When seen by a re orter the patient talked quite
freely, but as soon as anyo e else came in he relapsed into
1

the patient gave the impres ion of being confused for some
time after admission here, ye when seen by the chaplain only
seventeen days after admissil gave a relatively clear account.
Another point to be conside:1ed is when the head injury was
reopened. According to so~, witnesses at the scene of the
crime the patient fell while e was running away from the
scene of the crime. He was lso seen to take some pills while
running away from the see e of the crime. It is therefore
possible some of his confusi1n could be due to the fall after
committing the act and after taking the pills. Unfortunately
two people who aw him prior to the crime, one
page 135 ~ felt he was sober; that was the salesman who sold
him the gun ; an one of the ladies in the house
apparently felt he was into icated after he arrived there.
The fact, however, that he h d apparently made some threat
after leaving the house and ad definitely gone to town and
purchased a gun indicates h was contemplating some form
of violence. If it is also true hat a grave had been dug under
his house, there is also fu ther evidence of planning and
awareness of what he was out to do. As stated earlier, I
could not be completely cert in, however, I do think that the
weight of evidence at the p esent time is rather suggestive
the patient knew what he wa doing, had made some tentative
at least plans of what he was~about to do and knew the nature
of that act at that time. I would, however, be extremely
difficult with the passage of ime and with the conflicting history to be 100% sure. I world like this record passed to Dr.
Blalock and Dr. Zeller wit the request this case be discussed at the next criminal~ insane staff meeting with the
full purpose of attempting t formulate an opinion as to the
state of the patient's mind t the time of the commission of
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his act." There are two initials, "N.M."; those are the initials
of Dr. McFayden.
Mr. Asbury: What date was that, DoctorY
A. September 27, 1958.
Q. Dr. Zeller, do you understand why it is Dr. McFayden
was requesting an additional meeting of you and Dr. Blalock
on September 27, 1958, when in fact your record
page 136 ~ shows you changed the diagnosis, closed the case
for diagnosis purposes on August 24, 1958, or one
month previous Y
A. I believe this was done in order to keep the record
straight. We have moved into a new building and are reviewing every patient's history just as fast as we can. In the past,
due to lack of staff, there hasn't been this usual review.
Q. You stated a few minutes ago you were not too familiar
with the file because you had thousands of patients, a lot of
cases in court, but don't you think it is awfully important
that a doctor who testified as you have when a man's life is at
stake, should be awful sure what is in the file before giving an
opinionY
A. I don't believe I said I was unfamiliar with the file.
I said before I testified on it I would check it in the file.
Q. You hadn't made a thorough study before you testified?
A. I have made a study of this file but I can't remember all
the pages in here exactly what is said.
Q. You have been sitting here listening to the evidence from
the beginning?
A. I have.
Q. Dr. McFayden said something about the grave being
dug. Have you heard any evidence in the case
page 137 ~ about any grave having been dug by the defendant?
A. I have not.
Q. Have you heard any evidence about the defendant being
drunk at the time the accident occurred Y
A. I do not recall any.
Q. So those two premises they put in the record that the
doctors were deciding on have not been borne out by the evidence thus far Y
A. Not that I know of.
Q. When the fact the psychiatrist takes in consideration the
defendant had dug a grave, that shows premeditation, that
fact in itself, he knew what he was doing, doesn't it?
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A. It shows premeditatiollj he was planning something if a
man is digging a grave. Of crurse I know the patient's answer
to that question.
Q. Dr. McFayden was at the time they changed the decision, Dr. McFayden was tln the doctor who had been there
the longest while Morgan aylor was there at the hospital
as a psychiatrist Y
A. That's right.
Q. He was the doctor w o said, "I cannot be completely
certain but it is rather sugge,tive"?
A. I think what he referred to when he says, "I cannot be
completely certain", if you ,~n follow in sequence what he is
referring to as e patient's actions because prepage 138 ~ vious to this, it · s also true that a grave has been
dug under his h!ome. There is also further evidence of awareness of whdt he is about to do, as stated
earlier. "I couldn't be compl~tely certain but it is rather suggestive"-! think that refers ~o acts of the patient.
Q. When it says "I couldn'f. be completely certain" and then
says "suggestive", doesn't thr mean it is uncertain?
Mr. Asbury: I believe in t~at instance that is all rightQ. Doesn't it say "rather siggestive"?
A. You mean this stateme:qt "rather suggestive"?
Q. Doesn't he use the words "rather suggestive" he did
know what be was doing do n at the end of it, Doctor, right
here?

Mr. Asbury: We want the hole sentence read.
Q. "However I do think t e weight of the evidence at the
present time is rather sngg1tive". That is not certain, is it?
A. No.
Q. Doctor, let us move o to the notes of October 3, 1958.
I believe that is on yellow. pales there T
·
A. October 3, that's right.
Q. Now I ask you to go t Page 3 of that report and read
the two notes of Dr. Zeller,l~vhich is yourself, 1, 2, 3, 4, read
all four of your comments f October 3, 1958, after he had
been stated by your Commi sion that he was sane. Read all
four of those no es.
page 139 ~ A. I don't thi k I have explained insofar as the
yellow pages are concerned.
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Mr. Asbury: We would like for the Court-! meant to present that to the Court's attention. Let him explain what the
yellow pages are in his file and what relation they have to the
file. Just what is the difference between it and the regular
material in the file.
The Court: All right.
Mr. Cline: I have no objections.
A. These yellow sheets, as the jury might see in my file,
I want it to be strictly understood are the notes that are made
during our staff meeting and that we discuss a patient, we
discuss all kinds of diagnosis and make maybe statements
here and try to form an idea as to the diagnosis and further
treatment and what to do with the patient insofar as rehabilitation is concerned and many other things. They are
purely confidential. I allowed these to remain in here in
fairness to all concerned as well as the patient, but we generally take these out; these are our own notes and they are
considered confidential, but inasmuch as they are in here we
allowed them to stay, but it is like you would make a note
at any meeting for your own benefit, not to be considered
as part of the patient's file in the future. So I will read now
what you have. This is my statement. "He could have come
in here and been all right and then developed a psychosis.
He is not as hard of hearing as he wants you to
page 140 ~ believe." Remember, I must interview. These are
not word for word. That is what we consider the
important part. "I believe we will have to stick to the psychotic party. Supposing we would I have our opinion he was
not psychotic at the time that psychotic manifestations were
noted after. I am positive this man never had true epilepsy.
He is borderline. They can get along with a lot." There is
something left out. I don't know what I meant by that. Do
you want me to read the rest?
Q. Read your question.
A. "I agree the psychotic manifestations were noted after
confinement in hospital." Then I say, "Do you agree?" Then
I make another statement: "Would he be sociologic pathologic?"
Mr. Asbury: Would that be insanity?
A. No, it isn't. That is a personality disorder. This is my
last one : "With that type intelligence he gets babied around
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a great deal by family and bfgins to feel he can do as pleases."
That probably refers to a lo~ of other things not in here.
Q. The last sentence of tllte first section, "He is borderline.
They can get along with a ldt."
A. That has reference to rhental deficiency.
Q. The whole file is talkihg about mental deficiency. That
is what the hospital is for.l
Mr. Asbury: I object to t at. There is a differenee between
mental deficiency and insan~ty.
page 141

~

I

Q. Well, the mind-

Mr. Asbury: A lot of us aL mentally deficient.
I

Q. All right. That is a fospital for the treatment of the
mind~

A. Treatment for mental (Iisorders.
Q. For the mind~
IA. I would have to describe what the mind is.
Q. I believe the mind is ~1 omething you can't find what it is.
A. That's right, as long as we have mentioned mind, the
mind as yet cannot be ade uately described. It is a function
of life.
Q. So-Doctor, have you Pnished, sir?
A. All right.
Q. This was October 3, 1~58, about two months, a month or
so after you already chapged the diagnosis, he was still
borderline~
l'
j

I

Mr. Asbury: I object t, that. The witness said he was
borderline as to mental deficiency. If you want to be fair, ask
.
him if he is borderline as to reing psychotic.

Q. Doctor Zeller, I ask y9u what does this sentence say?
A. "He is borderline. · Th~y can get along with a lot."
Q. "He is borderline." _'lrhe next sentence, "They can get
along with a ~ot." I refer to the staff meeting
page 142 ~ notes of Augqst 24, 1958; that is yellow pages
A. Augustalso.
24, this is noi' the staff meeting. This is a Commission meeting.
Q. Turn to the last pag s of it. I want to see the remark
you made there, please, sil Let's see. All right. Would you,
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Dr. Zeller, read your two comments you have noted on that
page there, October 24, 1958.
A. Please keep in mind if I am allowed to make thisthese are not complete. The sentences are not complete.
Sometimes these are only notes made for our use.
Q. Excuse me, Doctor. In reply to that, aren't those notes
supposed to be accurate and correct!
A. They are.
Mr. Asbury: He is arguing with the witness. I think he
owes him the courtesy of explaining.
Q. Go ahead.
Mr. Asbury: We want counsel not to wave his hands in
front of the witness.
Q. I did that for pointing it out. Doctor, you said those
notes were for yonr use. I come back to this question-isn't
it trne those notes are put in there for the use of the other
doctors so they may read those and make fair evaluations
of any patients?
A. They are mostly for the matter of the staff meeting in
the Criminally Insane Building. Generally what
page 143 ~ is maintained for the other physicians is these
notes over here.
Mr. Asbury: I object to the counsel standing over the witness continually pointing hiA finger. I don't do your witnesses
that way.
Q. I am sorry. I ask you againA. Pardon me. You can point your finger at me.
Q. Are those notes meant to be relied on?
A. They are meant to be relied on only for our use who
understands what has been said, not for anybody else. Not
for anybody else because these are incomplete and we don't
leave them for other physicians to see, we only leave them for
ourselves, like Dr; Blalock, myself, Mr. Senter, Dr. McFayden.
Q. Is there anything in Latin nobody else can read?
A. It is plain language but the sentences are not complete
s.ometimes but it gives us-this is a note what I have stated:
"I think it is the closest we could come to fitting the case.
I don't think he does remember exactly. I have questioned
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him two or three times. I would have to say he doesn't.
Someone hit him over the ead; whether they were police
officers or who, it is unkno ." Another statement, ·"I think
it is true he is not too brill" ant an individual. What do you
think of the trauma business Y" Those are the two statements
I made there.
Q. So you did make a po itive statement August 24, 1958,
you did not think he rememb rs or we>rds to that effecU
A. Yes.
~

Mr. Asbury: ou left off the word "exactly".
Mr. Cline: I skid words to that effect. If I had
a copy I could do better.
page 144

Q. That was on the same day you changed the diagnosis,
you stated you didn't think e remembers exactlyY I refer to
staff meeting May 4, 1956. That is probably further in the
book.
A. May 4, 1956.
Mr. Cline: Do you mind i:fi I look at this book, Mr. AsburyY
Mr. Asbury: No.

Q. All right. I will get to the point here. Now, Dr. Zeller,
you got a person named Drl Dean mentioned there. Who is
Dr. Dean~
A. At that time he was on~ of the staff physicians.
Q. What date is that repofU
A. May 4, 1956.
Q. May 4, 1956. Does th record show Dr. Dean did ex~
amine and consult with this efendant on numerous occasions Y
A. It does.
Q. So in· fact Dr. Dean ad a better observation of this
patient than you or Dr. Me ~ayden did as regards to the point
of time the crime was comm · ted?
A. He saw the patient ju t about nine as soon as he came
m.
Q. He saw him sooner af er the crime than you did by two
years?
page 145 ~ A. That's rig t.
Q. To be exa t two and one-half years fromA. Two and one-half year from the time of the crime.
Q. Was Dr. Dean on the st ff at the time?
A. Yes, he was.
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Q. He should have seen him or could have seen him three
days after the crime was committed~
A. He probably saw him next day. Dr. ·whitmore admitted
the patient.
Q. At the top of the page and at the bottom of the page
Dr. Dean has two notes. I would like for vou to read both
of them fullv.
·
A. This i~ the statement made by Dr. Dean: "I think this
man is suffering from chronic brain syndrome associated with
convulsive disorder; second, motor epilepsy with psychotic
reaction, then in parenthesis, recurrent. I base this opinion
partly. on the history. I feel he was very definitely psychotic
upon admission and remained so for several months following
his admission. I do not feel be is a type of case that would be
safe in society in view of his history of violent and homicidal
tendencies when these seizures hit him. I feel that he has
improved spontaneously from his condition of being almost
moribund when he was admitted. I feel he could bereported
back to court with statements along these lines." Then the
second statement-you want me to read all of Dr. Dean's
statemenU
page 1.46 t Q. Yes.
A. I have got three.
Q. Read them all.
A. Dr. Dean said, "That undoubtedly had a lot to do with
it." This is the start of it. As I said againMr. Asbury: Did you finish that "could be reported back
Court"~ Was that the end?
A. That was the end of hif' first statenwnt.
Mr. Asbury: This is a staff note you are testifying from
again, one of the personal notes of physicians~
A. These are confidential personal notes. This is the second
one: "That undonbtedlv had a lot to do with it. He had a
cerebral contusion whe~ he came in on top of his scalp. No,
no evidence of a fracture but a tremendous wound in the
top of his scalp where he had fallen while running amok
and had a contusion as a result of a fall and he had the effect
of that. There was also some infection besides." This is the
third note: "Yes, I feel this sort of patient should be a lifelong resident", doesn't say what-"I think the prevailing
symptom ·was epilepsy or furor states and states of amnesia.
However the enilepsy is so tinctured with what appeared to
be variance without loss of consciousness but with cramping
to
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sensations and para seizur s. I do not think he is a pure
case but a psychomotor type s predominant."
Q. What does

e last clause mean?
A. It is a type of epilepsy.
Q. So he says there is a type of epilepsy that is
predominant?
.
A. "I don't think he is a ure case but a psychomotor type
is more predominant."
Q. So he is referring-th re is some traces of some sort
of epilepsy?
A. That's right. Dr. Dea , who was there when this man
came to the hospital, state there he felt he should be a
lifelong resident.
Q. Dr. Dean is not conne ted with any institution except
"I.A." at that time?
~
A. He was connected with the Southwestern State Hospital.
Q. Excuse me. The ment rs sometimes call it that. You
say "should be a lifelong fesident, he had some traits of
epilepsy". Didn't Dr. Blalock! agree with thaU
A. Dr. Blalock makes tht statement, "I agree with what
has been said."
Q. "I agree with what has · een said"?
A. That's right.
Q. I refer you to, I guess a clinical note. No, I haven't got
that. That is not the one I ad. Does the record show when
this defendant was admitte at Southwestern Virginia Hospital he was adm tted there by an ambulance?
page 148 ~ A. It does.
Q. You heard r. Tudor yesterday st~te in that
letter, he said he was a sic man; he meant both physically
and mentally; you heard him state that yesterday?
A. That's right.
Q. Now, Doctor, aren't t re quite a number of tests that
may be used to determine o e's sanity or insanity either way
you want to say iU
A. There is, by examinaf on,. interview with patients and
determining many things.
Q. So you do say that a th ee to four hour person to person
talk and observation of a pa ient that a psychiatrist can make
an· opinion?
A. Ido.
Q. You do?
A. I do, yes.
page 147

~
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Q. So it is true in this case that prior to the time you made
your examination that this gentleman here had been before
many psychiatrists many minutes and hours and had many
examinations made upon him. Isn't that true, sir?
A. Yes.
Q. In every one of those other examinations he was still
labled under the tag of insane?
A. That's right.
Q. That tag was not changed lmtil yon came
page 149 ~ on the staff of Southwestern Virginia Hospital Y
A. About the time I came. It was being considered before my arrival.
Q. What is Wechsler Belleview?
A. That is determination of intelligence.
Q. Was he given this testY
A. He was but away back by Mr. Lakey.
Q. What tests was he given through the entire time he
was there?
A. Mr. Lakey wasQ. Do yon recall from your memory what tests he was
~@?

.

A. He was given the Wechsler Belleview and W asi and also
the Rohsclach.
Q. What is WasiY
A. That is another standard test of intelligence.
Q. What is Rohschach?
A. Rohschach is generally mostly to determine personality.
It is the ink blot test. I can show yon a picture of it rigllt
here.
Q. Isn't it true in the staff meeting June 24, 1958, that
being the meeting yon said you sat in on but not as an official
member of the committee on the staff meetingA. That's right.
Q. Dr. Blalock concluded the meeting by saying
page 150 ~ in words to the effect they would continue the
same treatment. Isn't that true, sir?
A. The last statement Dr. Blalock made, as I see here,
"Looks like we would do better on repeating tests. I think
the brain wave should be done, then we could go on from
there."
Q. Yon do not see it spelled out definitely? I guess that is
where I got my notes. So he said to have the brain wave and
go on from there Y
A. And three were done after that.
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Q. So they were still uncer ain June 24, 1958 ~
A. Well, just as an adjuntt they asked that they be done,
which I think was very comm .ndable to make sure.
Q. Doctor, do you know w at sort of how this man behaved
I
himself while at Marion~
A. I have reviewed that 'land there is only one instance
of him ever being involved in any altercation and that was
with another patient in an argument over the television. A
patient was cleaning up or using a broom and he was obstructing Mr. Taylor's view and he had an altercation over
that.
Q. According to the diagnosis this man won't for over two
and one-half years, that type! person does not become involved
in violence because of mental,Clisorder or mental disease?
A. That is no criteria. . is according to how they are
handled.
·
Q. WJmt I anjl getting at, the diagnosis, the
page 151 r meaning from tpe diagnosis and tests this man
was given two and one-half years, those types of
peqple are not expected tol!be violent like other people of
mental disorder~
A. They can be. You can e . pect them to be.
Q. ·what I am getting atl is this: many times a person
we call crazy down in thesel hills is so violent he has to be
chained and taken to the hosp~tal and kept there~
A. That's right.
I
Q. That is an entirely difrerent diagnosis from what was
given this man~
A. Any patient with any p ychotic manifestations can show
all types and kinds of behavi9r.
Q. He never displayed an[y behavior such as I related to
you such as the example of thf man on the street~
A. No.
.
Q. Doctor, so he was onl~1 violent one time with the tele~
vision set?
I
A. I don't sav he was violent that time. I said he had an
altercation with" another pati~nt.
Q. Excn~e me. T~at's alllright. I notice there in the file
that there IS somethmg abo11t several doses of Epsom Salts.
I believe we discussed that in Marion in your office. Would
you look in the file and see .Jrhat they were given for~ Were
they given for punishment? I
A. By no meaps were these given for punish1
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page 152

~

ment. They were given probably for constipation
or a laxative.
Q. Does the record show what they were given for~
A. I don't know how you would give Epsom Salts for

punishment~

Q. You don't know thaU Does the record show what they
were given for~
A. It doesn't exactly show. I am assuming that is what it
was given for.
Q. Kindly in conclusion, Doctor, I want to ask you, yesterday when Mr. Asbury was asking you some questions and I
believe you started out with a letter that was written to
George Morton, the Judge, written sometime in 1958, I believe
that was the date.
A. With reference to discharge~
Q. Yes, sir, with reference to discharge. I would like to see
that. It was read to the jury. I didn't quite catch it.
A. Wait a minute.
Q. I don't know whether I got the date of that or not.
A. That is the report of the Commission.
Q. Wasn't it August 29~ It might have been that {indicating). I think August 29, 1958.
A. The file clerk in rearranging after discharge, they are
rearranged andpage 153 ~ Q. I believe while you are looking for thatdoes it bother you if I ask a question while you
~~~

!

A. No.
Q. I believe you told me if I would not have beat you at
your office Friday or arrived at the same time, you would
have taken your staff notes out of the file before letting me
see it~
A. Yes, sir. Those are confidential for our use only.
Q. So you didn't desire me to look at the staff notes~
A. I didn't deny you either, did H
Q. We had a letter to get at, didn't we~
A. Yes.
Mr. Asbury: I object to that. He wouldn't have to honor
my letter unless he wanted to.
A. Here it-is. August 29th report of the Commission. (Mr.
Cline inspected the report).
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Q. There is something I ~anted to look at in it. You read
that one yesterday, didn't yolil Y
A. Yes, sir. August 29.
[
Q. All right. I just wanted to look. Doctor, kindly in conclusion, yesterday when yoJ started out your testimony, I
believe we determined you hadl been connected with five mental
hospitals and that you had never been involved in private
practice of medicine, is that correcU
page 154 r A. That's righit.
Q. That you spent your brilliant career, which
I agree is very brilliant, as ~ doctor always on a salary basis
working for some sort of inst~tution.
A. That's right.
I
Q. I believe three particu~ar times you have been Superintendent of hospitals and ] believe you told me at Marion
you had kindly helped const~uct and be administrative head
and organize mental institutipns?
A. Planned and developedJ
Q. So you have spent a great deal of time being the head
of some of these mental insti~utions Y
A. That's right.
I
Q. At the present time :Qr. Blalock is Superintendent at
Marion and you are Clinical fir ector Y
A. That's right.
Q. You are administrative ~ead in regard to the clinic Y
A. Clinical activities, teacling.
Q. As such you do more review work, practically all review appellate work passing 'n patients~
A. That's right, part of m~ duties.
Q. As far as getting to tre actual practice with patients,
you do not do that and 4ave not done that for several
yearsY
:
page 155 r A. Let us not imisunderstand. I did as Chief of
Psychiatry with lthe Veterans Administration, we
had direct contact with p~tients at all times and also as
Clinical Director at the present time I come in contact with
them all the time and I hav~ to direct the staff in its clinical
activities. I come in contact ~th patients.
Q. People working under ~ou in regard to the actual visiting the patients and things o~ that sort.
A. Every physician· is ssigned certain wards. I can't
be expected to cover all w rds every day so I see them all
at Yarious times but I have ~o direct the clinical activities, the
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teaching and training of the staff, teaching and training of
personnel as well as directing the recreation and so forth.
Q. You mentioned the other doctors are assigned to warqs?
A. That's right.
Q. So when they are assigned to wards they are assigned
patients?
A. That's right.
Q. You are not assigned wards or patients?
A. That's right.
Q. As to being involved in the mental institution, being an
administrative part or in the psychiatry end of it and all that
you very seldom ever, if ever see the actual facts pertaining
to the man's actions when they occur unless somepage 156 ~ body in your presence would do iU
A. I would have to be present to see those, but
some instances require investigation. I do not see them, no.
Q. They have already been committed before you see them?
A. In lots of instances.
Q. They have to be?
,A. That's right.
Q. In other words, you don't accept people unless they have
been committed?
A. That's right.
Q. In your hospital you try to get them out as quickly as
possible, people waiting for beds.
Mr. Asbury: Your Honor, he didn't let him answer. We
want to get this in the record if you don't mind.
A. We certainly do.
Q. You try to get them out as quickly as possible ; in fact
we need more money for expansion.
A. Yes, indeed, providing we believe them to be safe and
sane.
Q. So these doctors at Marion acted as quickly as possible
in order to get this man pronounced sane?
A. Under many and various circumstances which I do not
wish to go into.
Q. Are you going to say they did not act as
page 157 ~ quickly as possible in getting the man out?
A. There is a shortage of staff that has to be
considered in the past.
Q. In the past?
A. Yes.
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Q. But as far as the diagnosis being changed, I believe
you have said you never ta[ked to any of the doctors personally who had attended this man professionally near the
time he came there¥
A. That's right.
Q. That is correct, isn't iUl
A. Right.
Q. I believe it is true also !·n the record the Commonwealth
Attorney submitted an honest report in his mind as to what
he knew about the case and sbme of the things he reported the
evidence is not pointed out aslof this time~
1

Mr. Asbury: We want you to point out what specific things
we have not pointed out.
I
Mr. Cline: I am not going ~o make up your case.
Mr. Asbury: I think it ought to be specific if there is anything in my case that hasn't Jeen brought out, let him ask that.
I haven't completed my case.

Q. I was asking that on his opinion.
A. There is what Mr. Asbury submitted to us.

·

Mr. Cline: That's all.
page 158

r

l

RE-DIRECT

By Mr. Asbury:
Q. Doctor, I will ask you t state to the jury just what staff
meetings are and who all attinds those meetings and for what
purpose.
A. Staff meetings are heia particularly for di.agnosis and
for consideration of furlougH or discharge. Those that attend
are the physicians, social wf,rkers, psychiatrists, nurses and
others who may gain some benefit, but the ones who take the
active parts are the physici~ns, the psychiatrists and social
worker or others, sometimesr We ask that to get information
concerning the patient, how he is adjusting and so forth.
Q. What are your duties~as Clinical Director of the hospital¥
A. My duties are administ ative and clinical.
Q. In administrative capapity do you have anything to do
with the physical plant or anything like thaU
A. Insofar as the power plant, lanndry or dietary service,
you mean~
Q. Yes.
1

I
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A. No. I have to work with the Administrative Service
Director.
Q. Do you have a head that takes care of the physical plant,
disbursements and things of that sort?
A. Yes. That is Mr. Cox. He is the Administrative Service Director.
page 1.59 ~
Q. At these staff meetings, would you distinguish between a staff meeting and commission
meeting~

A. A staff meeting is a meeting, just what it means, for the
staff. A commission meeting or conference is, I think it is
under-well, it is where in case an individual has been charged
with or indicted with any crime for which the extreme penalty
is asked for and there has been an indictment as I said
charged; he must be examined by a commission of two hospital
superintendents before we discharge him.
Q. At these staff meetings is the patient callt>d in and interviewed by all those presenU
A. He is.
Q. On June 24, 1958, wlwn it was considered changing the
diagnosis of tlw df'fendant, was he present on that oceasion ~
A. Hewas.
Q. Did he give an explanation to you all there of this crime~
A. If I remember rightly he did. He was questioned concerning it.
Q. I will ask yon to read from the notes of the staff conference, what the patient says there after he was asked to tell
the staff ·what happened and he states-will yon read what his
explanation is then• 1
A. Mr. Asbury, you mean right here~
Q. Yes. Start right here. He was a:-;ked to tell
page 160 ~ what happened and his statement.
A. Again I want to say these are brief and we
try to get them as they are stated by the individuals but they
may be shortened some and not fully explain. The patient
knows the chargf's are placed against him: he is asked to tell
the staff what happened and he states, "I went after a pair
of glasses that my wife had takf'n away. I didn't know
whether she had them with her or not. I didn't know she was
therf' until the night before about 9 :30. She was then' with
one of her sisters. Tlw first time I went over there Mrs.
Babb herself spoke and said, 'Your ·woman is in the )lOllSe
taking a hath. Slw iR fixing to go back to Scott Count~'·' She
had been there eight days but I didn't know it. The last
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time I knew about her she as at the boy's house in Scott
County." Do you want me to o on?
Q. Yes, sir.
.
A. "I had no chance to ta with her. We had no trouble,
no words, but she left and ad written on a piece of paper
and hung it up on the door 'I am leaving because of what
you said to me on Sunday.'
ich was really said on Saturday
because there hadn't been a ~ thing said out of the way. The
boy got $15.00 besides what e worked for and this man that
brought meal and stuff over o be crushed said he didn't know
just where he was but I got · a cousin's car and went towards
Wise County." "Tell us wha happened when you went to the
house the second time." "When I went back to the
page 161 ~ house the secon time Mrs. Babh was standing
there in the gate and then she goes on to the door
and opens the door and says, 'Your woman's in the house.' I
walked on in the first door. didn't go on in the other door.
The blinds were down and i was dark in there; you couldn't
see just who was in there if nybody. After we shut the door
Grace come in and took me y one arm and her girl met me
and took me by the arm and cted as though she was proud to
see me and hugged me. "\\ enever they did that somebody
got me by the shirt collar a d next thing I knew had me and
hit me on the shoulder and in the neck. The third lick was
in· the top of the head and I assed out. The girl grabbed my
gun as she went around my ~aist. I got a hold of the gun and
caught it by my left hand, hen I got hit in the top of the
head and I don't know wh t happened then."
Q. Would you read Dr. M Fayden's report here as to what
was said and would you re d what Dr. McFayden stated in
that meeting?
A .. "This patient came he' e on October 7, 1955, at which
time he was in a very poor p ysical condition, having suffered
a· head wound which was ra her large and which had subsequently become infected. He was confused mentally according to the reports available fr m the admission and from the
letter from the physician at t' e hospital at Norton, this injury
occurred after the reported ~rime. During his initial stay in
the hospital he was reportel as confused for some considerable time but we do have a record taken seventeen
page 162 ~ days after admi sion in which he apparently gave
a fairly good a count of the circumstances and
that account is not terribly 1anged to the one which he gave
to me recently. There is a history of spells in which he is re-

Morgan Taylor v. Commonwealth of Virginia

95

Dr. Charles A. Zeller
ported by his brother to be very high tempered and easy. to
threaten people. There is also a history of other spells which
as far as I can gather having not been accompanied by convulsions, having been believed by the patient himself to be
related to his heart condition. The first one was in 1927.
There was no further occurrence of the spells until 1955. He
gives a history beginning to feel nervous and various other
somatic complaints and dizziness later attributed to fumes of
a nearby factory. He does not feel this was planned in any
way but he just feels this was the cause on looking back on it.
The birthdate if correctly given as 1895 would make him
sixty at that time and would account for some of the somatic
complaints. The history which he gives in relation to the
crime itself does not correspond with the information which
we have available. It is very difficult to say whether this man
is psychotic at the present time or not, depending on factual
circumstances of what he has given. Some of this might be
delusionable especially in connection with fumes on him, and
his wife also, it might be a false interpretation of someone
of low intelligence to find an explanation for physical complaints which he is now troubled with rather than psyehotic
manifestations. There have been no seizures since this patient
has been in the hospital. He has complained with
page 163 ~ his heart. EKG normal. The EEG was done and
this was normal. As far as my diagnosis at the
present time I would say deferred, although I do not feel at
the present time he is psychotic. I would like further study.
(1) Circumstances of alleged crime. (2) F~EG. (3) Psyehological evaluation,"
Q. Were those-! will ask you to look. I believe I can find
it. I marked it a few minutes ago. What does EEG stand for
and what does it show~
A. That is an electroencephalographic examination. It is
done by attaching wires to various parts of the scalp. It is a
measure of electrical brain waves. These waves, it must be
remembered, have heavy muscular reaction. There is a potential set up electrically which is measured by a galvanometer
and it is a very, very small voltage. J ena, a man in Europe
in 1959 found that by building these up by using various, we
will say, capacities, it is electrical, he could demonstrate these
waves on graphs just the same as we have been in the electrocardiograph. In 1909 that was done by Einthoven. That is
the same principle as the electrocardiograph, by building up
the voltage, which is very, very small.
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Q. Was he given the test wllhich Dr. McFayden suggested in
that meeting¥
.
A. He was.
Q. When the staff met again October 3, 1958, I will ask you

:g:•::4 ~~gt.~:::n~: ]c::s:•t::e :t r::~e:ta:i:c:est~

I have had grea~ doubts about his being psychotic
and those doubts arose thro~1gh reading the record and findings on one occasion sevent~en days after where he gave a
very clear account of the ircumstances leading to coming
here. Another part of the re ord savs three months after here
1 hable. ·Gross discrepancies. The
man confused and unapproa~
other thing which I felt di tnrbed about was the fact the
mental examination was rna e six months after time of arrival. I have particular idels about that. It was stated the
person was so uncommunicative that mental examination could
not be made. ·when we re-triewed the case we didn't have
background material. All thr'ough I have had my doubts about
certain things. The first dotlbt was he was evidencing convulsive. I thought he had nJver been convulsive. Something
to me didn't ring true. The! first thing that puzzled me was
the fact officers described h~s running away from the scene
and was seen taking tabletr when running away, then he
fell. If this were true, an~ state which occurred later on
was probably due to this fall and confusion due to these
tablets and thereforE> at the time prior to running away he
knew what he was doing. I could not prove it becanse the
case is mixed np and it would be very difficult to prove to satisfaction. My own personal o~inion would be he was not psychotic .at th. e tim(' this oecurr d. 'l'his is something one person
cannot saY."
•
I
Q. Is Dr. McFayden a psychiatrist or M.D.¥
page 165 ( A. All ps~'chil!ttrists are M.D.'s and it is a
specialty. He is ~ psychiatrist and qualified.
Q. Doctor, he was first dl'lagnosed as, I believe you said
yesterday, as chroni<> brain syndrom<:> with conv11lsivP disorders?
A. ·with psychotic reactionf
· Q. From Dr. McFayden's rrport to the staff meeting he had
never found anY manifestations of convulsive disorder which
would justify tl1e first diagnos~s in his opinion 1
A. That's right.
1·
Q. ·when the diagnosis wat changed to chronic brain syn1

1
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drome associated with trauma, psychotic reaction-maybe the
jury doesn't understand what trauma is. ·Would you explain
that to the juryY
A. Trauma or injury, you can have a trauma, muscular
trauma of any organ or part of the body. But in psychiatric
language trauma means an injury to the head sufficient to
cause brain damage, whether it be a concussion or fracture
and fracture of the skull in various parts of the skull has a
great deal to do with it. You cannot say exactly what symptoms will follow from any fracture. Trauma in a psychiatrist's language means injury to the skull with resulting
brain damage.
Q. A person who fell on the sidewalk and hit his head, would
that be a trauma Y
A. It is according to whether he had a severe concussion or even fracture. In that case he might show
page 166 ~ resulting changes in personality later on or he
might have a more severe injury than what could
be noted at that time.
Q. Mr. Cline has been rather critical of the length of time
this man was kept at the hospital. Has this case been given
very careful consideration by all the staff and doctors connected therewith Y
A. I would say it has been given careful consideration by
all concerned.
Q. On what basis was the diagnosis changed in August of
1958, Doctor?
A. It was based due to the fact that no convulsive seizures
had been noted during his stay there of almost three years and
with the history, I might say, with the history of the trauma
both at the time this happened and other times we weren't
too sure about that. We did have pretty conclusive histories
of his having been injured at the time the crime occurred.
Therefore we thought that would fit the situation better than
convulsive disorders.
Q. The later diagnosis of chronic brain syndrome associated
with trauma, is that considered insane or psychotic¥
A. With the added feature there of condition of psychotic
reaction, yes.
Q. In this patient's case is it?
A. In this patient's case it was considered to have been
psychotic. At the time he was committed to the
page 167 ~ hospital up until the time it was changed.
Q. After you all changed the diagnosis to
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chronic brain syndrome asLciated with trauma, is that considered psychotic~
A. Up until the staff mee~ing of June 24, 1958, no consideration was given to changing the diagnosis. I believe at that
time we had considered tha~ he was beginning to show no psychotic manifestations and after the examination of. the commission on August 24, 195~', he was considered as not being
psychotic.
Q. In your file which is a part of the record here and all of.
the things you studied, I be ieve you have another psychiatric
report that had been madel many years ago on this person~
A. Yes, I believe there is ~ne here.
Q. 1938 I believe?
]
A. There is one that was madeQ. Don't tell where it w~s made at. It wasn't made in a
state hospital, was iU
A. No.
,

J

j

I

i

Mr. Cline: Please the C1iurt, I would like to see the Court
in chambers.
IN CHAMBERS:! (Defendant was present)
Mr. Cline: I now move !the Court for a mistrial and the
jury be dismissed and the ~1 ase set another day for these reasons: The Co monwealth Attorney has knowpage 168 r ingly made pre,: udicial error by asking the psychiatrist on the s ,and if he had another psychiatry
report that was made in~l938 but not to tell from where
it was made. The facts a out it are he has been convicted
of a felony and sent to so e penitentiary, which Mr. Asbury
knows and which he said," _es, sir."
Mr. Asbury: Yes, sir.
Mr. Cline: ... which the defendant has no possible way of
cross-examining. It cannot he erased from the jury's minds.
I cannot cross-examine so · ething that only we have the prerogative to put in evidence.
Mr. Asbury: I never m ntioned any penitentiary. I certainly cautioned the witnes~ls so he wouldn't mention it. That
is the reason I told him not to tell where it come from. No indication to the jury but M . Heuser in his opening statement
maintained the defendant ]had had seizures or been insane
since he was a young boy, and I therefore have a right to show
that a psychiatric report ,hs made in 1938, which shows he
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was not insane at that time; and I don't desire to show where
it came from or who made it or anything but I have a right to
show he based his whole opinion on that report as well.
Mr. Cline: In reply, he can't put something in evidence we
are denied the right to cross-examine on. That is what he has
done to us. We have no intentions of putting the defendant
on the stand at this time.
The Court: I overrule the motion for a mistrial.

page 170

~

RE~-DIRECT :E~XAMINATION

(Continuing)

By Mr. Asbury:
Q. Dr. Tudor testified yesterday his diagnosis was "malingering due to killing two people at the time." Do you agree
with that diagnosis of Dr. Tudor?
A. I can only render an opinion, because I did not see the
patient-well, malingering means, as we described it yesterday, trying to falsify a physical or mental condition, and I
will have to say the opinion would be I would have to substantiate Dr. Tudor in his. diagnosis.
Q. Now, Mr. Cline referred and had read into the .record a
part of a letter of October 6 signed by his brother which I
forwarded to your all's office. Would you refer to thaU Could
you :find that again there?
A. The one you forwarded. Yes, here it is.
Q. Under "family history" there, I believe that was prepared by Dr. Tudor?
A. It is signed by T. J. Tudor, M.D.
Q. I believe that says there is "no nervous troubles in the
familv on either side"?
A. ·That is correct.
Q. I believe it also states that "he has been a good worker,
digging coal and farming and got up in the world until he
now owns two or three homes. Evidently he has
page 171 ~ no money." I believe that is also set forth in his
brother's statement?
A. Wait a minute. I will read it as it states here. "He has
been a good worker, digging coa] and farming, got up in the
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world until he now owns tJI o or three homes. Evidently he
has no money."
Q. Now, the first report that the hospital made to this
Court, I will ask yon to read that to the jury and see if it
doesn't say he has been ps~?hotic or insane since admission.
A. This is the report datep. May 21, 1956. It states in there,
''Since admission he has been carefully studied and history
obtained insofar as practidl and as a result of our observations we beg to report he is[ psychotic (insane) and has been
psychotic (insane) since admission."
Q. Did it state what his llcondition was at the time of the
killing in that report~
A. It didn't state that.
Q. In September 1958, let me look at that. I think I have
got all that in the record. That has been read in the record,
I
I believe~
A. Yes.
Q. I am trying not to repeat, J-udge. Now, at the time he
appeared before the comm~ssion in October, when was the
last commission meeting~
A. August 24, 1D58.
•
Q. Did he ap:Rear before them personally~
page 172 r A. He did. I
. .
Q. Dr. Pett1fls and Bl~lock presided at that commisswn ~
A. Yes.
'
Q. What position does Drl Pettus hold~
A. He is Superintendent of the vVestern State Hospital
at Staunton, Virginia.
Q. Is h~ a psychiatrist~ I
A. He 1s.
Q. Dr. Blalock is a psychiatrist also?
A. That's right.
Q. Was that a joint opirion of theirs that was rendered
at that time to the Court?
A. It was the joint opinion of the two hospital superintendents.
I
Q. In your notes there aj minute ago where Mr. Cline was
referring to some of your notes at the staff meeting, "He is
borderline," what were you teferring to~
A. I was referring to meJltal deficiency.
Q. Is there a difference Jn mental deficiency and insanity'?
A. There is.
I
Q. W onld you state that fference to the jury I
1

1

1

I

r
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A. The difference is, mental deficiency means we are taking into consideration the intellectual make-up of
page 173 r the individual. Insanity is a legal term. Psychotic
is a psychiatric term, both meaning the same.
Psychosis means the individual is hallucinated or delusions
to the extent he is out of touch with reality. He cannot
correctly preserve his environment or reality as he may be
associating environment, etc.
Q. Would a person who is mentally deficient know right
from wrong~
A. It is according to the grade. That is a much discussed
subject. It is according to the types. We have mentally deficient, mild, moderate and severe. Severe means an I.Q. less
than-by the way, I.Q. means intelligence quotient- of less
than 40.
Q. ·what category does this defendant fall underf
A. Mild.
Q. Does he know right from wrong1
A. In my opinion he does.
Q. I noticed on May 4, 1956, which was very shortly after
he was admitted to the hospital, Mr. Cline read you from Dr.
Dean's notes there "he could be reported back to the Court."
Do you know what he meant by thaU
A. I would have to review that again and take it as a whole,
and please understand I would have to interpret from what
was being nwant and again those notes are shorthand, not
complete. Therefore, my interpretation might be correct and
might be incorrect. I would have to say that and
page 174 r see what I interpret he meant.
Q. May 4, 1956, would you review those again 1 ·
A. That was the minutes of the staff meeting or conference at that time, May 4, 1956. I would have to say in taking! feel he could be reported back with statements along these
lines was he should be reported to the Court as having a
convulsive disorder and that he was psychotic. That would he
my interpretation. Psychotic or insane.
Q. After that meeting was there any evidence lw ever had
a convulsive disorder or any other f11rther evidence of iU
A. I can find nothing in the record he had a convulo;ive disorder and it was also ·Dr. McFayden's opinion he had never
had.
Q. Now I believe he referred there to "tremendous wound,
fell while running and infection." \Vas that indicating the
trauma or not~
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A. That would indicate th trauma.
Q. That was what the diag osis was later changed to?
A. Yes.
~
Q. Mr. Cline referred to the notes of June 24, 1958, in
which one of the doctors, I ,elieve Dr. McFayden referred to
a brain wave should be do~e. Mr. Cline referred to that as
treatment. Is that a treatme tor test?
A. No, that is an adjunc in.helping to diagnose.
Q. What are he digits they refer to?
page 175 ~ A. That is a est, Wechsler Belleview, repeating of digits, 1, 2, 3, 4, 5, 6, 6, 5, 4, 3, 2, 1. r~rhat
is the way those are given.
Q. I beli-eve you said yes erday there is shock treatments,
physiotherapy, chemotherap~ and anti-convulsive?
A. And occupational ther py and psychotherapy.
Q. I will ask you if this p tient was ever given any of those
treatments.
I
A. Not to my knowledge.
Q. Is there any record of t~em there in the record?
A. Only what has been rtated, he has received a lot of
FJpson Salts, penicillin whe he first came in and no history
or record of any other.
Q. Mr. Cline. referred to the hospital getting them out as
quickly as possible. Isn't th t the purpose of every doctor to
cure his patients as quickly a possible?
A. That's right.
Q. All the ward doctors, mder whose supervision do they
fall?
A. Pardon me?
Q. The doctors who wor individual wards, under whose
/
supervision do they fall?
A. They fall under their s11pervision.
Q. Who are they responsi~le to?
A. To me. I,j in turn, to Dr. Blalock.
page 176 ~ Q. Do you aJd Dr. Blalock rE>view each and
every case of th ward doctors?
A. Wedo.
Q. And is this case-are ll the cases handled through staff
conferences as this one was.
A. They are.
~
Q. Did I ask you yester ay how long yon have been in
mental health or working /~ ith mental patients?
A. Going on thirty-one yer,rs.
Q. I believe you mention d he had a small altercation over
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television. Did he write a letter to anyone concerning that
incident¥ Did Morgan Taylor write a letter concerning that~
A. He wrote some letter. I don't know whether any letter
was written-he wrote a letter to the Governor. I don't know
whether it was particularly over the television incident.
Q. Did he write a letter¥ The letter he wrote the Governor,
is a copy in the file¥
A. I have seen a copy of his letter here.
Q. Does that letter explain details of the shooting there,
any of the details¥
A. Yes.
Q. ·would you read that letter to the jury?
Mr. Cline: Please the Court, I object .to that letter unless
it is written entirely in this defendant's own handwriting. And
also I don't think a crazy man is responsible for
page 177 r what he writes anyway.
Mr. Asbury: That would be up to the jury to
determing from reading the letter, Your Honor.
The Court : Let me see counsel in chambers.
IN CHAMBERS: Defendant present
The Court: ·what is the purpose of the letter?
Mr. Asbury: To show the man's mentality while in the hospital. He had mentality enough to write the Governor or have
it written, a letter to the Governor setting forth facts and so
forth and signed it.
Mr. Cline: There is in the file here numerous proceedings
pertaining to habeas corpus and even wrote for the material
to get into it. If we do, we will have to explore the whole
matter because from my investigation with Dr. Zeller they
have the people in the asylum, most of them are employees,
that kindly follow this kind of work. 'rhey have got beautiful
forms to go by that they write habeas corpus proceedings.
There was one written in this case and as far as showing this
man's mentality in regard to that, somebody was acting as his
attorney in preparing that. I think it would be immaterial
and prejudicial unless it would be in his own handwriting.
Mr. Asbury: He made a declaration against interest. He
signed the paper and wrote to the Governor setting out how
he killed them and he was willing and ought to be brought
back for trial.
Mr. Cline: He was then adjudged to he crazy.

'
I
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page 178

Mr. Asbury: \rhen he worked himself up a writ
of habeas corpl1S· Here is a man claiming to be
crazy on one occasion. He wrote the Auditor of Accounts of
Public Hospitals and asked ~hat his personal account to draw
money for cigarettes that itj?e audited, which he got audited.
He was smart enough to w~ite the Governor a letter and ask
the Governor to investigate his case. He was smart enough
to have written out in han1writing a writ of habeas corpus
and file with the court up t ere. If certainly that don't show
the acts of a sane man I n ver saw it, but I won't ask to go
into the contents other than to show he wrote it.
Mr. Cline: If any evidenae is introduced in that respect, I
ask liberty to throughly e:kplore the source of the habeas
corpus in this asylum and te fact that somebody else wrote
it for him. That in itself ' ould put prejudice in the jury's
mind. If he wrote it himsel in his own handwriting I think it
would be admissible. If s01~ebody else wrote it I don't think
it is admissible. He was legaJly incompetent at that time. He
was not competent at that time to sign his own letter. That
is the law.
I
The Court: I don't think "(e should get into that point at this
time. The burden is not o~ the Commonwealth to prove his
sanity. It is up to the defeljldant to prove to the satisfaction
of the jury he is insane.
I
Mr. Asbury: All right, sir]

BEFORE THE .JURY:
page 179

r

The Court: I Jnstain the objection.
Mr. Cline: Th~nk you, sir.
Mr. Asbury: !Does the Court want to adjourn

for lunch 1
The Court: Have you finis1wd 1
Mr. Asbury: No, I have a lfittle more to go into.
The Court: I guess we '~ill take a recess until 1 :00. Gentlemen of the jury, don't di~cnss the case with anyone or allow the case to be discussed in your presence. Return at 1:00.
At 1:00:

Mr. Asbury: Do you want~o ask him anything else~
Mr. Cline: Yes. You had im on the stand. I want to cro:5sexamine him if you please, sir.
'

.
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RE-CROSS EXAMINATION
By Mr. Cline:
Q. Dr. Zeller, did I understand you correctly to say awhile
ago when this patient was dismissed that the final diagnosis
did not have any word "psychotic" in it, is that right 1
A. The final diagnosis that was made in this case was that
he was a chronic brain syndrome associated with trauma,
psychotic reaction, and that he had recovered from the psychotic manifestations or we wouldn't have discharged him.
Q. At any time when he was in the hospital was he insane
in your opinion?
A. He was insane during the time from the time he was
in the hospital.
Q. He was insane 1
A. Yes, sir.
page 180 r Q. Well, now, what length of time would you
say1
A. I couldn't state. From the first time I saw this patient
I did not believe him to be psychotic, but you must remember
that was June 24, 1958.
Q. But you do tell this jury here this man has been insane?
A. According to the records and according to what I find
he was considered as such.
Q. In your opinion was he ever insane T
A. In my opinion I would have to go by these records and
he having been examined by psychiatrists in the past, I
would have to go entirely by the records that he was.
Q. That he was insane?
A. Yes.
Q. As a matter of fact, it is really absolutely impossible to
make any correct diagnosis as to what his mental condition
was at the time this act occurred?
A. To be absolutely certain or to make any diagnosis, as
we have stated in our discussions, there is considerable doubt
as to where he could be probably classified, but it was our
opinion we were giving the proper classification as of June 24,
1958.
Q. That was your opinion, still you cannot be certain;
that is correct, isn't it~
A. That is correct.
page 181 r Q. So this man was not kept in the asylum for
three years, one month and ten days for merely
being hit over the head, was he?
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A. He was kept there be ause there had been doubt as to
his condition as a whole.
Q. And he was insane the e during that length of timeT
A. He was considered to He, according to the records.
Q. Like you said, your owledge was what you got from
the records because the fir t time you saw him he had been
in there about two and one- alf years T
A. He had been in there the first time I saw him, October
until June 24, 1958.
Q. Which is about two an one-half years?
A. That's right.
Q. I meant to ask you t is this morning and I forgot it.
The profession of psychia ry is still in its infancy? It is a
new field?
A. The branch of psychi try is one of the oldest branches
of medicine, but medicine nfortunately like many other professions, is not an exact sci nee.
Q. Psychiatry is not an ~xact science, therefore it is ahsolutely common that a grou of psychiatrists properly registered before the respective state boards will usually disagree
as to their findi gs on a particular patient?
page 182 ~ A. They oft .n do. "\Ve are trying to correct
that.
I
Q. And you have testiryed in court previously in other
cases where yon have one -~sychiatrist say "insane" and one
"sane," just crossed likP two wires?
A. That's right.
I
Q. That is correct, isn't it?
A. Yes.
Q. This man was as fa as Southwest Virginia Hospital,
was adjudged insane at th, time you came there in June or
the summer or somewhere near that in 1958, at that time he
was adjudged insane?
A. Up to that time h~~ ha been.
Q. Yon were talking som ,thing about convulsions.
A. Convulsions or sPiznr s.
Q.... that he had nonP while he was in the state institution. Isn't it trne from t e past history this man had had
convulsions, one back ab01 t fifteen years of ageT
A. It was so stated in soJe of the information.
Mr. Asbury: Court pie se, we have been over that. You
went over it in great detai this morning.
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Mr. Cline: I beg to differ. Mr. Asbury brought out new
points.
Mr. Asbury: He brought the letter and all. I would like to
address the Court without interruption.
Mr. Cline: No. Mr. Asbury brought out the new matter
about the convulsions.
page 183 r The Court: If you have anything new, go
ahead, but don't re-hash.

Q. The history of convulsions, there was a greater span
between them and he had had one before when he was fifteen
years of age~
A. That was information we obtained of course from the
relatives.
Q. You obtained that from Mr. Asbury~
A. Well, some from what Dr. Tudor said.
Q. Dr. Tudor told you he believed the relatives told the
truth~

Mr. Asbury: I object to that. That is re-hashing. He is
returning to Dr. rrudor.
Mr. Cline: You have gone back, Mr. Asbury, on Dr. Tudor.
If you had been quiet this morning we wouldn'tMr. Asbury: We ask the Court to rule on the question, we
have been over it yesterday and today.
Mr. Cline: Yon went back on Dr. Tudor is my point.
The Court: Go ah€'ad.

Q. All right, sir. Now, you were saying awhile ago yon
were substantiating Dr. Tudor's findings. Also you heard Dr.
Tudor testify they took l1im to Marion in the asylum with 104
temperature and Dr. Tudor thought he was both nwntally and
physically sick. Didn't he say that~
A. H(' did.
\Vitness stood aside.
pag€' 184

r

BEVERLY ESTES, aftPr being duly sworn,
testifi€'d as follows:
DIRECT EXAMINATION

By Mr. Asbury:
Q. Your name is Beverly Estes?
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A. Yes, sir.
I
Q. What is your profession, Mr. Estes Y
A. Funeral director.
I
Q. Where is your funeral :home located T
A. Coeburn.
Q. Did you receive a cal in October of 1955 to go to the
Babb horneT
A. I did, yes, sir.
Q. Did you go there?
A. Yes, sir, I did.
Q. Where did you find the two bodies at?
A. Mr. Asbury, that has een quite a time back. You have
so many cases there simila to that, that I just don't remember.
Q. Do you remember ho many bullets was in each body,
offhand?
A. No, sir, I don't. I te you, we didn't make a diagram
of the two ladies at that t me. Mr. Frank Yeary was there
with a Polaroid Camera. He made pictures of those and we
gave those to the Sheriff ~nd that is one reason we didn't
make diagrams and I can't b.nswer that truthfully.
Q. Was Mrs. Rena Tayl<i>r shot in the back or not?
A. Mrs. Taylor was shotlin the back, yes, sir.
1

page 185

~

CROSS

~XAMINATION

By Mr. Heuser:
I
Q. You say the pictures Wifcre kept by the Sheriff?
A. Yes, sir, the pictures rere turned over to Sheriff Fleming. That is one reason I didn't make a diagram. If I had
known there would be a qtestion about them in showing up,
we would have made a dia ram of the bullet wounds.
Witness stood aside.
ORBIN ESTEP, after ~eing duly sworn, testified as follows!:
DIRECT LXAMINATION
By Mr. ·Asbury:
Q. Your name is Orbin :EJ~step T
A. Yes, sir.
Q. Where do you live, M . Estep?
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OrbinEstep
A. Maytown in Coeburn.
Q. Do you know Morgan Taylor?
A. Yes, sir.
Q. Are you any relation to him?
A. Brother-in-laws.
Q. Were you any relation to Mrs. Henry BabM
A. She was my wife's sister.
·
Q. Did you see him on the night before the killing happened?
A. Yes, sir.
Q. How long have you known Morgan Taylor?
A. About twenty-seven years.
Q. How long were you with him the night prior
page 186 ~ to the killing?
A. All night, practically all night. We left him
about eight and turned back and went to him at ten.
Q. What did you all talk about?
A. He wanted me to see his wife and see if she would live
with him again.
Q. Did he appear normal to you Y
A. He would either live with her or die with her.
Q. 'While talking to him that night did you see anything
wrong with him Y
A. Not a thing.
Q. Did he appear normal to you?
A. Sure did.
Q. Was he drinking?
A. No.
Q. Was he on dope pills or anything you could tell?
A. He had somP tablets with him. I don't know just what
the-y were.
CROSS EXAMINATION

Bv Mr. Cline:
·Q. Did he seem angry?
A. No, sir.
Q. Did he upset you Y
A. No.
Q. So you didn't pay any attention to what he was
saying?
page 187 ~ A. Not in particular.

llO
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Or inEstep

w~~~en't

Q. So you
alarmed at what he said?
You didn't tell anybody else ~hat he said?
A. No.
RE-DIRECT

J~XAMINATION

By Mr. Asbury:
Q. Was he in your car t e morning of the killing?
A. Yes, sir.
Q. What was his condition at that time?
A. Perfectly normal.
Witness stood aside.

page 207

~

INSTRUCTION "I" WA OFFERED TO THE COURT
BY THE COMMONWEA TH.
Mr. Cline: Counsel for th defense objects to the giving of
Instruction "I." The instru tion looks to be O.K. on its face,
but it is craftily written a d what it really is in essence, it
tells the jury we have to sho beyond a reasonable doubt that
he was insane. By readin it all together that is the only
legal meaning you can get ut of it. Vve contend the law is
that we do have to show tot e satisfaction of the jury he was
insane at the time and whe we do that the Commonwealth
picks up from that point and still must prove its case beyond
reasonable doubt. That is putting the burden on us by a
crafty way of writing it.
The Court: Do you have a caseY
Mr. Asbury: I copied it from something. That
page 208 ~ is the law. Y o1 don't deny it is the law?
Mr. Cline: Yes, sir, I deny it is the law.
The Court: It is confusink when you say you have to go a
step further than raising a teasonable doubt. I think the law
is you have to prove it to the satisfaction of the jury. It
says you have to prove it to the satisfaction of the jury butMr. Asbury: I refer the Court to Michie's Jur., Maxwell
vs. Commonwealth, Volume 10 on Insanity, Section 49.
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Mr. Cline: In summing it up by treatise form, I can see
where you possibly justify it sitting here, but by putting that
in instruction form, what you have done, you have shifted the
burden of proof to the defendant beyond reasonable doubt. I
can't interpret it any other way. I think what Michie does,
they take cases apart and try to make treatises out of it. They
aren't meant to be copied verbatim for instructions. If you
do, you get in trouble.
Mr. Asbury: Court, please, this is a correct statement of
the law. I think you have to go one step further and prove
he was insane at the time of the act. He has got to show
he was insane at the time.
Mr. Cline: I would like to see a Virginia case with that instruction approved by the Court: I think the Commonwealth
should show it.
Mr. Asbury: The law doesn't contemplate every instruction
offered that you have to show verbatim where it
page 209 }- was given in the Supreme Court. The law assumes every lawyer has a little mentality or
enough to write an instruction. Just because it isn't in a case
verbatim doesn't mean that it isn't a good instruction or not
the law.
Mr. Cline: Our answer to that would not be fitting for the
record.
The Court: I think I will refuse Instruction "I." I think
it would be a little misleading to the jury.
Mr. Asbury: Court, please, we would like to offer that in a
different form. I would like to re-offer that taking out the
words, "must prove to the satisfaction of the jury he was insane at the time of the commission of the act."
Mr. Cline: Did you see the Hancock case~ I am not trying
to interfere.
Mr. Asbury: Mr. Cline, we have a right to offer our instructions. We are not under any duty to accept any under
any other case unless the Court wants me to. rrhere is no
burden on the Commonwealth to use instructions in another
case.
Mr. Cline: I agree with you.
The Court: Do you have any objections, Mr. Cline to thP
instruction "I" as amended~
Mr. Cline: I haven't seen his amendment.
The Court: Just mark out the last sentence.
Mr. Asbury: No; mark out "one step further" and "he must
prove to the satisfaction of the jury he was insane."
Mr. Cline: I am sorry. I don't follow you. I
page 210 r don't see what you marked out.
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The Court: ou must go one step further"Mr. Cline: Yes, we objec~.
Mr. Heuser: If it has b~en passed upon it is bound to be
the law one way or the dther that the accused person in
this type case either has tte burden of proving insanity or
the Commonwealth has the burden to prove beyond reason.
able doubt he was sane.
Mr. Cline: I have no objetion on an instruction we have the
burden of proof he was in ane with satisfactory evidence, I
have no objection, but whe you start tying it down it isn't
sufficient to raise a reasona~ble doubt and mixed that up with
it I do object.
The Court : You don't w nt to confuse the jury. To give
instructions about reasona le doubt, they might get the idea
this man would have to prove beyond reasonable doubt he
was insane. Of course that i~n't the law.
Mr. Asbury: I wouldn't coitend that.
The Court: It would be hard for the jury to distinguish
reasonable doubt and bevo d reasonable doubt. In those instructions you offer he has o go further than raising a reasonable doubt. And I think the law is well settled the defendant has to assume the burjen of proving to their satisfaction
he was insane. That is the aw stated very simply.
Mr. Asbury: We desire t · offer that again as amended and
I will ask her to copy it f r me, if the Court please. (Mr.
Asbury offered Instruction "I" as amended to the Court).
Mr. Heuser: think that is all right except it
page 211 r ignores the pro osition the defendant is entitled
to the benefit of the evidence adduced bv the Commonwealth and he doesn't n cessarily have to prove anything,
as one has to do in a civil crut
se, but all the evidence introduced
by both the Commonwealth and defendant to the satisfaction
of the jury. That raises e problem of reasonable doubt
again. If the defendant do s have that burden I think he is
entitled to tlw word "prove." I am bothered about the word
"Prove," which might 1ndic~1 te that the defendant has to come
forward and adduce eviden e on his own behalf, whereas in
such a case as this he is ce tainly entitled to rely on any evidence adduced by the Cmmponwealth, and in this particular
case the Commonwealth went into the case on the question of
insanity in its case in chief.
Mr. Asbury: Vl e did tba . by agre('ment. I agreed to put
him on, isn't that right?
Mr. Cline: Yes, you said ou were going to put him on and
I relied on it and you did. But that instruction is pointing
out what the defendant mu t do and what be must prove. It
1
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is the proof of the entire case. It is pointing up things that
will mislead the jury. We do not agree to an abstract proposition of law that the burden of proof is on the defendant.
Mr. Asbury: You don't even agree that is the law~
Mr. Cline: vVe don't agree to that proposition but we object to a play of words and loading it down. The purpose of
an instruction is not to confuse the jury but give
page 212 r them a clear proposition of the law.
The Court: The way I look at it, I believe this
instruction has been approved by the Supreme Court and we
would get other things in there. There is no use rewriting
them and I think the Supreme Court has said that, to follow
the approved instructions. I will refuse Instruction "I" and
will give Instruction "I-1" as amended. I think the Supreme
Court-I remember reading they said there wasn't any sense
going out and rewriting instructions when you had one to
cover the points of law which had been approved by the Court.
Mr. Asbury: I am not arguing with the Court. I didn't mean
to be impertinent. If I did I apologize.
Mr. Cline: vVe have no objection to Instruction "I-1.''

page 219
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The first thing, the Babb girl tried to get in front of her
mother to protect her. His wife went out the back
page 220 r door. He shot the Babb girl through the breast
and then he shot and killed her mother in eold
blood. Then he pursues his own wife there who was carrying a three weeks old baby into the yard. He took aim. I
believe he showed you, Mr. Evans did, how he took aim with
both hands and shot her, then she run on trying to get away,
trying to save the little baby and herself. He took aim and
spread his legs and shot her again. Then he wanted to make
sure she was dead. He took the pistol and snapped it at her
head. vVhen it didn't fire, he looked down to see what was
wrong with it, you remember Mr. Evans telling you that, then
he snapped it again. Then he went on up towards Dungannon,
started up where Nan Jessee owned a building, where the old
building used to sit. When he got up there he took the gun
and threw it on top of the old building. And then he fell
on those steps and hit himself on the head. After he was
brought back by Roe Hix and taken there in the police car,
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Roe Hix, he consumed so e kind of pills. Two or three witnesses said he was eatin them like that (indicating). If
there was any insanity, it fas caused after this happened and
caused by the blow on the ead and caused by those pills. But
the story he gave Dr. Me ayden, which was read from the
notes of the staff meetin ,, which he read it, it says in the
notes when he appeared b fore the staff, that he went in the
house, the blinds was do ; Ella Babb grabbed him and
somebody else grabbed hi . Gentlemen of the jury, is the
fact that when he left there the first time and told
them he woul get a gun and be back, and the
page 221 ~ fact he tola 0 in Estep he would live or die with
her, is that in law premeditated, deliberate murder Y It can't be anything Jse. Now let's look for just a minute at his plea of insanity. Under the law of Virginia, every
man is presumed to be s ne. And the Commonwealth only
has to prove that he com~"tted the crime, and if you believe
from the evidence beyond reasonable doubt that he wilfully,
deliberately and premedit, tedly killed his wife, that is all
we have to prove. Then ~e burden is on this defendant to
prove to your satisfaction that he was insane at the time and
if there is a doubt in your ind as to his insanity at the time,
it is your duty under the l w to find him guilty. If there is a
doubt as to his sanity at t e time of the killing, then you are
to find him guilty, because the law requires him, as set forth
in Instruction I-1 to prov to the satisfaction of the jury he
was insane at the time of the killing. I was just looking at
the witnesses and we trie to be fair in this case. We sent
all the way to Southwes ern State Hospital and got the
Clinical Director to come down and bring the files in the
case. We sent for Dr. Tu or from Norton to try to be very
fair to the defendant. Th only evidence they introduced as
to his insanity, they br ught on his brother's wife and
brother's boy and sister nd twenty-five years ago in 1934
he l1it somebody and even;his sister says she hasn't seen him
but a few times in the last fteen years. But we are concerned
with the condi ion of this man at the time he fired
page 222 ~ a bullet into t e back of his wife, and we can rely
on the expert estimony which has been presented
to you here. Let's see if t at isn't what the Court told you in
Instruction "I-1". * * *

* • • Then Myrtle Fergus n says she has known him all her
life; she saw nothing insa e. Jess Bryant, who saw him over
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on the street, did not notice he was insane. Harley Counts in
the Coeburn Produce Company, you know Harley,
page 223 ~ I guess, and a fine man; Harley Counts would not
have sold that gun had he even suspected there
was anything wrong with this man. But he was smart enough
that morning to attempt to get the price down; he was smart
enough to get an extra box of shells thrown in; and after
the shooting he was smart enough to swallow a handful of
pills; smart enough to dispose of the gun, and had he not
fell probably on the sidewalk he would have been smart enough
to get away. Dr. Tudor, who has been practicing medicine
in "\Vise County I guess fifty years, I believe he said, and a
good old man, served as jail physician many, many years, I
guess; he told you the number of sanity commissions he has
sat on; and Dr. rrudor diagnosed this man at that time as
malingering because of killing two people. I asked Dr. Tudor
what malingering meant. He said that is posing as having
a disease which he did not. He wrote a letter to Dr. Joseph
Blalock from the hospital at Norton-Dr. Blalock, Superintendent of Southwest Virginia Hospital. In that letter he
told him Dr. Shull, Dr. Schmidt and Dr. Phillips corroborated
in that diagnosis Dr. Tudor read after they had observed
this man there at the hospital, and that diagnosis has proved
to be exactly true, "mallngering because of killing two people."
Gentlemen of the jury, I will discuss this further. There is no
question but what this man deliberately, premeditatedly and
wilfully killed these two people. The only question will he
whether he was sane at the time, and that burden is upon them
to prove to your satisfaction he was not sane, and
page 224 ~ there has been no evidence that I can see that
would satisfy anyone's mind otlwrwise.

*
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* * * Now I want to say this in passing: I am certainly sorry
what has taken place here, the facts before you, hut you are
nnder a duty to analyze the law and facts that apply. I know
that you have had dear ones or associates-! hope no family,
hut maybe you have; we all have discrepancies; you may hav8
-but I know that von mav have had d8ar ones or someone els<'
who might haw• had a !~ental disease. It is nothing to be
ashamed of. It is something to be pitied because a man in this
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lu havt~

.

e
to help them. But on the
shape cannot help himself.
other hand, we don't want /t~ turn him loose in society. We
are not trying to do that.
are not trying to give you a cock
and bull story. The law o Virginia is if you find him not
guilty by reason of insanit the Judge will probably take it
under his own motion to rec mmit him.
· ··
Mr. Asbury: I object to that. I make a motion now, any
citizen can have him recom itted.

Wf
I

page 240

*

*

*

*

~

*

*

* * * Mr. Cline says he 'll not be loose, he says, because
there is another charge he e. The only other charge, gentlemen, against the man is~
f
hooting the girl who first testified
on the witness stand an hl'l said, "He will not go free", but
I will say this to you ge ]emen of the jury: turn this man
loose and I have no choiqe except to let him go out that
door as you go.
Mr. Cline: I object to [hat statement. The law is if a
man is adjudged insane it is your duty, be be recoiiWlifted.
Mr. Asbury knows that too.
Mr. Asbury: No, sir. I hink another thing is important.
If they argued anything ab~ut the acts of the case they didn't
argue about how he went nto the house and shot his wife
in cold blood with preinedi ation. He talked to her and tried
to get her to return home. e said, "I'll go get a gun and come
back and kill you." He w~t and got a gun. If that is not
feloniously and premedita ed murder-isn't it¥ (As I. previously told you, the burde of proof that he shot is on the
Commonwealth to prove be, rond reasonable doubt. Certainly
we have done that. The ~urden is upon this defendant to
prove he is insane and if there is a doubt in your mind it is
your duty to convict him under the law. * * *
1

*

*

A Copy-Teste:
Howard G. Turner, Clerk.
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