NOTICE TO COUNSEL
This case probably riUlbe ca!l~~ ~t the session of court
r
to be held
You will be advised later more definitely as to the date.
Print names of counsel on front cover of briefs.
Howard G. Turner, Clerk

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 7266

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Tuesday the 17th day of June, 1969.
LeWHITE CONSTRUCTION COMPANY, INC., AND
AETNA CASUALTY AND SURETY
COMPANY,
Appellants,

against
FRANK DUNN, ADMINISTRATOR OF TEE ESTATE
OF GERALD K . DUNN, DECEASED,
Appellee

From the Industrial Commission of Virginia

Upon the petition of Le·white Construction Company, Inc.,
and Aetna Casualty and Surety Company an appeal is
awarded them from an award entered by the Industrial Commission of Virginia on the 24th day of January, J 969, in a
certain proceeding then therein depending, wherein Frank
Dunn, Administrator of the estate of Gerald K . Dunn, deceased, was claimant and the petitioners were defendants;
upon the petitioners, or some one for them, entering into bond
with sufficient security before th e Secretary of the said Industrjal Commission in the penalty of $300, with condition
as the law directs.
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r The use of this form is r equired under the provisions of the ·w orkmen's Compensation A ct.
Commonwealth of Virginia
Department of Worlunen's Compensation
Industrial Commission of Virginia
Ric.hmond

Case of:
Gerald K. Dunn (Employee )
v.
Lewhi te Constru ction Company (Employer)
APPLICATION FOR A HEARING IN
NON-FA~PAL CAS"8
Not being able to reach an agreement as to compensation
in th e above styled case the undersignN1 herehy r espectfully
requests the Industrial Commission of Virginia for a hearing
at a time and place to be fixed by said Commission in accordance with Section G5-91 of the Virginia ·w orkmen's Compensation Act.
I hereby certify that when the hearing is held I exp ect to be
able to prove the facts in t.he case as follows :
(Fill in only the facts applicable to your case )
1. That on the 19th day of May, 1967, I was injured by
accident arising out of and in the conrse of my employment
while in the employ of L ewhite Construction Company; that
as a r esult of my accident I was compelled to quit work on the
19th day of May ; that my employer (had lmowledge) (was
notified) of my accident within 30 days from date ther eof ;
t.hat my average weekly wages prior to the accident were
$75.00.
2. That the nature of my injury is as follows: Burns over
42 % of the body.
3. Place where accident happened-Nottoway County, Virginia.

LeW.hite Constr. Co., Inc., et al. v. Dunn, Admr., etc.

3

[Fill in only one (a, b or c) under 4]
4. (a) That I returned to work on th e .......... day of ......................,
at a weekly wage of $ ........... ...... or (b) That I am still unable to
return to work, and my estimated period of disability is 28
weeks f rom this date. or (c) That I returned to work on the
........... day of ........................ , 19.... , at a weekly wage of$ ............. ,
but again became disabled as a result of this injury on the
............ day of ........................... , 19..... .
5. That I have been paid compensation in the sum of$ -0-.
G. That as a resnlt of this accident I h ave sustained a permanent injury as follows : permanent disability of the right
arm; permanent scarring.
7. That I am unable to r each an agreement as to compensation with my employer for the following reasons: There was
a conflict as to whPther or not the employer is liable civily.
A civil suit will he filed soon.
WJ1 en a date for the hearing is fixed, I xespectfully request
the Commission to issue subpoenas for the following ·witn esses :
Dr. B. vV. Haynes, J r ., MCV-1200 East Broad Street, Richmond, Va .
. Address .............. .................................................
................................................ ........................ Address
................................................................... Address
................................................ ........................ Address ................................................................ ..
................................................ ........................ Address ..................................................................
Signed this ... ...

day of ..................... , 19.... . .........................................
Signature : Frank Dunn, Administrator
Employee.
Address : Route 2, Box 305A,
Chesterfield, Va.

Acknowledged : 5-20-68
Attorney
Claimant : (Admr.)
I ns. Carrie.r :
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The use of this form is required under the provisions of the Worlrmen's Compensation Act.
Commonwealth of Virginia
Department of Worlrmen's Compensation
Industrial Commission of Virginia
Richmond

Case of:
Gerald K. Dunn (Deceased) (Employee)
v.

LeWhite Construction Company, Inc. (Employer)
APPLICATION FOR A HEARING IN
NON-FATAL CASE
Not being able to reach an agreement as to compensation
in the above styleil case the uncle.rsign ed ]1ereby respectfully
requests the Industrial Commission of Virginia for a hearing
at a time and place to be fued by said Commission in accordance with Section 65-91 of the Virginia Workmen's Compensation Act.
I hereby certify that when the hearing is held I expect to
be able to p roYe the facts in the case as follows :
(Fill in only the facts applicable to your case)
1. That on th e 19th clay of May, J 967, Gerald K. Dunn was
injured by accident arising out of and in the course of my
employment while in the employ of Le·white Construction
Company, Inc. ; that as a result of my accident said employee
was compelled to quit work on the 19th clay of May; that
employer had lmowleclge of my accident within 30 days from
date thereof; that my average weeldy wages prior to the accident were $75.00.
2. That the nature of my injury is as follows: severe burns.
3. Place where accident happened-Nottoway County, Virginia.

[Fill in only one (a, b or c) under 4]
4. (a) That I returned to woxk on the ............ clay of . . .... ,
at a weeldy wage of $................. o.r (b) That I am still unable to
return to work, and my estimated period of disability is 28
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weeks from this date. or (c) That I returned to work on the
............ day of .............................., 19 ..... , at a weekly wage of $ ................,
but again became disabled as a result of this injury in the
............ day of ............................, 19.... .
5. That I have been paid compensation in the sum of......
None.
6. That as a r esult of this accident I have sustained a permanent injury as follows: None.
7. That I am unable to reach an agreement as to compensation with my employee for the following reasons : Originally not thought to be compensable. Employee filed previous
application then requested continuance.
·when a date for the hearing is fixed, I respectfully request
the Commission to issue subpoenas for the following witnesses:
Paul Wl1ite, P. 0. Box 3188, Richmond, Virginia
Lewis White, P. 0. Box 3188, Richmond, Virginia
................................................ ........................ Address ..................................................................
................................................ ........................ Address ..................................................................
................................................ ........................ Address ..................................................................
................................................ ........................ Address ..................................................................
Signed this 18th day of September, 1968. .............................................
Signature: John M. Oakey, Jr.
1400 Ross Building
Address : 1400 Ross Building
Richmond, Virginia 23219
Counsel for LeWhite Construction
Company, Inc.
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Hearing before Deputy Commissioner WILHOIT at Richmond, Virginia, on October 21, 1968.
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All witnesses having been duly sworn, the following testimony was taken.
De1Juty Commissione1· Wilhoit:
This case is before us on the claimant's application, administrator, or Frank Dunn's application filed May 16, 1968,
making claim for workmen's compensation benefits due to an
alleged accident of May 19, 1967, and on an applicapage 4 r tion filed by the defendant on September 19, 1968
for the purpose of determining the liability of the
case. Now I notice the application gives an average weekly
wage of $75.00 and the employer 's first report is $88.00. Do
you gentlemen agree~
Mr. Tidey: I didn't realize it said $75.00.
Mr. Oakey: I thought it was $88.00.
Deputy Commissioner \¥ilhoit: Let the record show that
the parties agree on a wage sufficient to warrant the maximum rate of compensation of $45.00 per week. Mr. Oakey or
Mr. Walker, would you like to state your position or defense
to this case ¥
Mr. Oakey: Mr. Commissioner, at one time it appeared
that this may not be a compensation case but I think it is set
out in a letter that I've written to the Commission that after
reviewing the file, we feel it definitely is a compensation case
and we're willing to accept compensation and pay. Now Mr.
Tidey may have some dispute as to that but we have two witnesses here, Lewis White, who is the owner of the corporation
and Paul White, who is not an owner of the corpage 5 r poration but who is the superintendent who had
the facts within hi s knowledge. Also, I might at this
time say that there is a deposition on file in the Industrial
Commission in the case of Dent v. L ewhite, 916-948, of Robert
Garner which has information that Mr. Garner had. He was
one of the passengers in the truck. It was taken in the case
of the driver and the case today, Mr. Dunn, is th e th ird passenger and the only other occupant of the truck.
Deputy Commissioner Wilhoit: That deposition has bearing on the facts.
Mr. Oakey : On the facts, yes.
Deputy Commissioner Wilhoit: All right, I will make it a
part of this record, File No. 916-948.
Mr. Oakey : Yes, sir.
Deputy Commissioner Wilhoit : All right, Mr. Tidey, would
you like to make a statement or proceed ~
page 6 r Mr. Tidey: Yes, sir, I would like to make a

LeWhite Constr. Co., Inc., et al. v. Dunn, Admr., etc.

7

statement. When I filed for the workmen's compensation I did it to preserve the one year statute of limitations
of the claim by "Mr. Dunn, not knowing whether or not this
really was under the workmen's compensation or not. The
company had already sent a letter to the Industrial Commission denying liability under the Workmen's Compensation.
So I did file an action here and I also flied an action in the
Chesterfield County Circuit Court. It was a motion filed out
ther e after I ftled my papers to bring it under workmen's compensation and that hear ing was supposed to be set for the
24th of this month. Subsequent to the filing of that motion
then another motion was filed in this court asking that the
hearing be held and admitting to compensation. It is our
position after reviewing the facts that this is not a case for
the Industrial Commission but is a case for the third party
liability.
Deputy Commissioner vVilhoit : Is the r eal issue whether
or not Dunn was in the course of his employment when he
was inj 11red ?
page 7 ~ Mr . Tidey : Yes, sir.
Mr. ' Valker: That's the only issue t hat I know of.
Mr. Oakey : The company furnished him t ransportation.
Deputy Commi ssioner ' Vilhoit: Would you like to proceed
Mr. Tidey7
:Mr. Tidey : I wonld like to say that the third person that
was in the automobile, Mr. Garner, whose deposition was
here, he is not available today because he's on board a ship
in Norfolk. He was in town but, unfortunately, because of the
hurricane they ·wer e called back and they had to go out to
sea and he would have been available had not the hurricane
come up but th ey called him back to Norfolk so he could not
stay over today. I did talk to him on the telephone and he
said that he would make hin1self available for that deposition
to be filed later if I may have permission.
Mr. Oakey: Certainly.
page
r Deputy Commissioner " TiJhoit: All right.
Mr. Oakey: The deposition is here but if you
want further testimony that's perfectly all right.
Mr. Tidey : Well t he only problem in this one is I didn't ask
any questions. I was invited to attend which I did do but I
wasn't a party to it and I didn 't ask any questions.
Deputy Commissioner Wilho it: ·w ell how much time do you
think will be necessary Mr. Tidey 1
:Mr. Tidey : I would think probably three weeks. He said
tha t he has to go out on Friday for another short cruise
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Herman James 0 ole
and will be back and I hope I will be able to get him as soon
as he comes back.
Deputy Commissioner Wilhoit: All right, three weeks leave
from this date is granted for the taking of the deposition
from that witness.
page 9 ~ Mr. Oakey: Mr. Commissioner, we will do i t at
your convenience. If you want to do it on an evening or a weekend, if that's the only time he can be here I'll be
glad to work it in if possible.
Mr. Tidey : I s it proper to exclude the witnesses at these
hearings?
Deputy Commissioner Wilhoit: If you'd Wee to.
Mr. Tidey : I would lil\:e to make a motion to exclude the
witnesses.
Deputy Commissioner \Vilhoit: All right, I'll exclude the
witnesses from the room.
Mr. Oakey: Can we keep a representative from the eompany here pursuant to the usual rule1
Deputy Commissioner Wilhoit: I think so.
page 10

~

HERMAN JAME S COLE

By Mr. Tidey :
Q. State your name and your address .
. ~· Herman James Cole, Route 2, Box 305, Chester£eld, Virguua.
Q. And are you employed at this time?
A. Yes, sir.
Q. Where are you employed now ?
A. P .K .S ., Division Company.
Q. Wher e were you employed in May of 1967 ?
A. Lewhite Construction Company.
Q. And do you r ecall when y ou first went to work there 1
A. No, sir, not exactly.
Q. How far prior to May 19, 1967 did you go to work for
LeWhite ?
A. I couldn't be sure.
Q. Could you give an estimate in months or years 7
A. I'd say around SL"I{ months I think.
Q. And what was your job with L ewhite Construction
Company?
A. Putting up signs.
Q. And where were you putting up the signsT
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l1 erman J ames Cole

page 11

~

A. Interstate.
Q. Pardon 1

A. Inter state Highway .
Q. In May of 1967 where were you working at that time Y
A. Greensboro, North Carolina.
Q. Was Gerald Dunn also working with you Y
A. Yes, sir.
Q. And do yon recall when he went to work for Lewhite
Construction Company 1
A. H e went to work I'd say three weeks after I did.
Q. How did you get your employment? Who did y ou talk to
over there Y At Lewhite Construction Company.
A. Well my brother got me on. I talked to Mr. White.
Q. Did you always work out of town 1
A. Mostly.
Q. At the time that you went to work were yon working in
Greensboro then 1
A . No.
Q. Wher e were you working when you started 1
A. In Hendersonville I think it was.
page 12 ~ Q. But you've always been out of the state1
A. Yes.
Q. Wh en you worked down in Greensboro, which was in
May of 1967 I believe, did Gerald Dunn also work with you
down thereY
A. Yes, sir.
Q. How did yon get down to Greensboro to go to work1
A. I rode with Dent.
Q. Who is DenU
A. J ames Dent.
Q. What was his position and who did he work with 1
A. H e worked with the same company, Lewhite, as a crane
operator.
Q. Did he live in the Richmond area 1
A. Yes, sir.
Q. When you rode with him did you ride in his car 1
A. Most of the time.
Q. What were the arrangements that you had with him as
far as how you got there and the expenses and so forth 1
A. Well Jerry and I would split the gas with him, put gas
in his car, and we rode back and forth with him.
page 13 ~ Q. Now when you say "rode back and forth",
did you ride home to Richmond also1
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A. Yes, sir.
Q. Did- was anybody else riding with you besides J erry
Dunn and yourself f
A. No, sir.
Q. Just the three of you 1
A. Yes, sir.
Q. When did y ou usually leave Richmond to go down to
Greensboro ?
A. Early in the morning, Monday morning, r eal early.
Q. When did your pay begin for the week ?
A. ' iVhen we got to the job.
Q. Now when did your pay end for the week ?
A. On Friday.
Q. Wh en on Friday?
A. Friday evening about-it all depended on what time
we got off.
Q. In other words, you wer e paid for just on the job.
A. Yes, siT.
page 14 ~
Q. ·where did you stay down in Greensboro f
A. I stayed in a motel.
Q. Do you recall the name of the motel f
A . No, sir, I don't remember the name.
Q. Who else stayed there with you ?
A . Dent and J erry .
Q. When you say "Jerry", you mean J erry Dunn ?
A. Yes, sir.
Q. Now would you all stay ther e all the time during t he
week ?
A. Yes, sir.
Q. How would you get back and forth from work when you
were dow·n there 7
A. Drove Dent's car.
Q. Now did you ever come back ill a truck from down
ther e?
A . Yes, sir, a couple times.
Q. And who was the operator of the vehicle?
A. Gene Dent.
Q. Did he always drive the truck ?
A. Yes, sir.
page 15 ~ Q. Did Lewhite provide any transportation
for you back and forth from Richmond ?
A. W ell if the truck was cornillg back to Richmond he would
let us ride in it back to Richmond, to get a ride.
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Q. He would allow you to ride back1
A. Yes, sir.
Q. Did he ever make you ride back in the truck1
A. No, sir.
Q. Was there any requirement as part of your employment
that you had to ride back in the truck to Richmond 1
A. No, sir.
Q. Did they have any r equirement as to how you got back
and for th f rom Gr eensboro to Richmond 1
A. No, sir.
Q. When you rode back in the truck-well, first of all let
me ask you this. You weren't riding with him at the time of
the accident, wer e you 1
A. No, sir.
Q. Why was that1 \Vas there any particular r eason 7
A . Well Gene Dent laid me off for a couple of weeks.
Q. Prior to when this occurred 1
page 16 ~ A. Yes, sir.
Q. Do you know in r elation to time when it was 1
A. A week befor e J erry got killed.
Q. A week before. Had you ridden down with him that
prior week ~
A. The week before the accident, yes, sir.
Q. And ridden back 1
A. Yes, sir.
Q. How did you all come back on that t rip, do you r emember?
A. Came back in Dent's car.
Q. And then y ou didn't go back t he next week1
A. No, sir, I didn't go back.
Q. Did you ever ride when Rober t Garner was along1
A . No, sir.
Q. Had you been working steady with L ewhite until that
particular time when they laid you off?
A. Yes, sir.
Q. vVer e there occasions when you and J erry Dunn would
stay down at Greensboro and would not come
page 17 r home1
A. Yes, sir, once or twice I believe it was.
Q. Ther e wasn't any requiremen t that you come back to
Richmond on t he weekend, was it 1
A. No, sir.
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Q. Now if y ou had refused to come back to Richmond with
Dent would you be subject to being fired 1
A. No, sir .
Q. Did you ever pay for any gas when you rode in the
truck1
A. I think it was once that we did.
Q. You say you think it was once. What were those circumstances'
A. Well the truck didn't have any gas in it as we were
coming back and Jerry and I and Gene suggested that we
would put the gas in it being as we were using the truck and
so we put the gas jn it and give Gene the money when we got
our checks cashed. That was over the weekend.
Q. Did you pay for the gas on that particular time 1
A. Yes, sir.
Q. Did the company ever pay you or reimburse you for any
money that you spent for gas 1
page 18 ~ A. If we put gas, you know, took money and
paid cash for it, if the truck run out he would reimburse me on it.
Q. How about if you rode in the car?
A. No.
Q. And the only time that you can remember paying for
gas on the way back to Richmond was the one particular occasion.
A. Yes, sir.
Q. Did you get your money back on that particular occasion 1 W ere you r eimbursed for that?
A. No, sir.
Q. All right, answer Mr. Oakey's questions and Mr. Walker's.

By Mr. Oakey :
Q. Mr. Cole, you are from the Richmond area, aren't y ou 1
A. Yes, sir.
Q. And Mr. Dunn is from the Richmond area too, isn't he1
A. Yes, sir.
Q. And you all wer e hired in Richmond to work out of town
by Lewhite1
A. Yes, sir.
page 19 ~ Q. And as I understand your testimony you
normally travelled back and forth in Mr. Dent's
car.
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.A.. Yes, sir.
Q. And you had a split-the-gas arrangement with him .
.A.. Yes, sir.
Q. But if Lewhite had a truck going back and forth to the
job you could ride with them if there was a vehicle going back
and forth.
A. Yes, sir.
Q. So that when they had a truck going back they would
furnish you transportation.
A. Yes, sir.
Q. And if you all paid for the gas you were normally reimbursed for any gas you put in the company truck.
A. Yes. sir , we were normally.
Q. And this specific time that you and Dunn and Dent paid
for the gas, the one time I think you testified to, did you ask
that yon be pajd for the money that you put in for the gas?
A. No, sir.
Q. You wer e not down there the week prior to the accident
that occurred 1
page 20 ~ A. No, sir.
Q. And you don't know what took place that
week?
A. No, sir, I don't.
Q. Did you ever know Robert Garner1
.A.. I met him once.
Q. On occasions you did take advantage of the free transportation that was offered by L ewhite to and from Richmond
and the job, is that correct?
A. Yes, sir.
Q. And also Mr. Dunn did too with you 1
.A.. Yes, sir.
Deputy Commissioner Wilhoit: What is the answer ?
.A.. Yes, sir.
Q. No further questions.
By Mr. Tidey :
Q. This transportation wasn't regularly provided, was itT
On many occasions you came back in Dent's vehicle, didn't
you f
A. Yes, sir, most of the time we did.
Q. And the reason that you would come back with Dent in
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the truck was because his car was not coming back, is that
right ~

page 21

~

A. Yes, sir.
Q. Did Jerry Dunn have a driver's license1

A. No, sir.
Q. At the times when the truck was coming back you were
allowed to ride in it1
A . Yes, sir.
Q. And was it only one occasion when the truck needed
gas~

A . Yes, sir, that one time because we got off the job and I
don't think Paul put any gas in it that evening and we had
to get gas. vVe drove about half wayback to Richmond and
Gene said "we had better put some gas in here", and he
stopped I said, "well let us put the gas in it instead of putting
it on the credit card", so we give t he money to him. \V"ell Gene
paid for it and we paid him when we got our checks cashed.
Q. When you were hired it was not a condition of your employment that you would be given transportation back and
forth to Richmond.
A. No, sir.
page 22 ~ Q. That's all.

By Deputy Commissioner Wilhoit:
Q. Mr. Cole, who paid for your food and room while you
were in North Carolina 1
A. Well he giYe us $3.00 a day for expenses and at the end
of the week whate\'er the motel room was, I think it was
$17.00 a week for staying at the motel and we had to pay the
motel. We would get a check each week r efunding the money
we spent.

By Mr. Oakey :
Q. You mentioned a credit card. Did Dent have a credit
cad
A. Yes, sir.
Q. Was this a Lewhite cr edit card?
A . Yes, sir.

Witness stood aside.
Deputy Commissioner Wilhoit : My file contains one report,
medical report from Dr. Haynes dated J lme 6, 1967. That's
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made a part of the record, as well as the report of

page 23

r October 23, 1967 from Dr. Haynes which was submitted today by Mr. Tidey. All right.
FRANK DUNN, Administrator

By Mr. Tidey :
Q. Mr. Dunn, would you please state your name and your
address.
A. My name is Frank Dunn. My address is Route 2, Box
305A, Chesterfield.
Q. Are you the fath er of Gerald Dunn?
A. Yes, sir.
Q. Was J erry married at the time of this accidenU
A. No, sir.
Q. How old was he 1
A. Twenty years old.
Q. And where was he living ~
A. H e was living at my home in Chesterfield.
Q. And who else lived there ?
A. The rest of my f amily. hly wife and one other son.
Q. What is that son's name 1
page 24 r A. Robert.
Q. Had J erry always lived with you¥
A. Yes, sir.
Q. And your wife?
A. Yes, sir.
Q. Do y ou haYe any other children 1
A. Yes, sir, I have a married daughter and one of my sons
was in the Marine Corp at the time.
Q. Do you lmow anything about the conditions of the employment between Lewhite and J erry?
A. The only thing I lmew that he was working with the
L ewhite Construction Company and Gene Dent would pick
him up occasionally there at home or sometimes he would ask
his mother to drive him over to the office on Sunday afternoon, late Sunday afternoon.
Q. Did he always ride with Dent, Gene DenU
A. As far as I kne>v he did.
Q. Answer Mr. Oakey, please.
By Mr. Oakey :
Q. Just one or two questions, Mr. Dunn. Your son wasn't
married, as I understand it.
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r

A. No, sir .
Q. And had no children.

A. No, sir.
Q. And the only dependent he would have had would have

been himself.
A. That's correct.
Q. And he did live at home with you and your wife.
A. Yes, sir.
Q. His father and mother.
Mr. Tidey: Do you have any questions?
Mr. Walker: No questions.
Mr. Tidey : That will be all.
Witness stood aside.
Mr. Tidey: I have medical bills. Have you all received the
medical bills?
Mr. Oakey : You sent us copies I believe, haven't you 1 Go
ahead and put them in if you want to.
page 26 r Mr. Tidey: I'd like to present a bill from the
Medical College of Virginia, a bill from Dr.
Haynes, two additional bills for outpatient treatment from
the Medical College of Virginia, and a bill from Dr. Meeks
and a bill from Dr. Bridges, all of which are for treatment
rendered arising out of this accident.
Deputy Commissioner Wilhoit: All right. They will be admitted and made a part of the r ecord.
PAUL WHITE
By Mr. Oakey:
Q. State your name.
A. Paul White.
Q. And where are you employed Mr. White 7
A. Lewhite Construction Company.
Q. Are you an owner of the company1
A. No, sir.
page 27 r Q. Do you own any portion of the company1
A. No, sir.
Q. What is your official title with the company7
A. Superintendent.
Q. Who does own the company?
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A. My brother, Lewis N. White.
Q. Mr. White, on May 19, 1967, wer e yon employed at that

time hy Lewhitc. Construction Company1
A. Yes, sir.
Q. Your position at that time was superintendent.
A. Yes, sir.
Q. ·where were you employed as a superintendent.
A. Greensboro, North Carolina.
Q. And you're aware of the accident that occurred on
May 19, Hl67, are you not ~
A. Yes, sir.
Q. All right. Were Df'nt, Dnnn and Garner f'mployed a t
that timeY
A. Yes, sir.
Q. Do y ou remember how long Mr. Dunn had been employed
by Lewhite?
page 28 r . A. At that present time he had just come back
to work a couple of weeks but he had been working
off and on with the company for a year I guess.
Q. Is Mr. Dunn from the Richmond area~
A. Yes, sir.
Q. And he was employed up her e at the Richmond office?
A. I don't believe he worked in Ricl1mond. He worked in
Hendersonville, North Carolina.
Q. Yes, but he was employed through the Richmond office.
A. Yes, sir.
Q. And he did work on this particular job in North Carolina 1
A. Yes, sir.
Q. Did your broth er, Lewis 'White, take care of the employment in the office np her e, or somebody for hin11
A. Yes, sir.
Q. Now what type of work were you all doing on this job1
A. Interstate sign work.
Q. What hours were the boys working down there 1
A. 7 :30 'til 6:30, 7:00, 7 :30 at night.
Q. On this particular day, which was Friday,
page 29 r do yon remember what tin1e they quit work1
A. Five, five-thirty. We quit early so they could
go to Richmond.
Q. Now are you familiar with the vehicle they were riding
in1
A. Yes, sir, it's my truck.
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Q. What kind of truck was it?
A. A ChevTolet pickup truck, three-quarter ton.
Q. Who owned the truck 7
A. Lcwhite Construction.
Q. Who was it normally assigned to 1
A. It was my truck.
Q. And who paid for the gas in the truck 1
A. Lcwhite Construction.
Q. Who paid for the insurance and the upkeep and other
things for the truck T
A. Lewhite Construction.
Q. Now what was the purpose of bringing the truck back
to Richmond '
A. Lewis had bought a new truck, a new GMC truck, and
they were going to bring the Chevrolet truck up
page 30 r and pick up some materials and bring the nww
truck back.
Q. Did they take any equipment with the truck T
A. Yes, sir, a four wheel farm trailer.
Q. A four wheel farm trailer.
A. Yes, sir.
Q. Was this trailer normally hooked to the truck or did
they hook it up that afternoon ?
A. They hooked it up that afternoon to haul materials.
Q. vVho hooked it up '
A. The three of them hooked it up.
Q. What three are you talking aboutf Was this Dunn, Garner and Dentf
A. Yes, sir.
Q. Where did they hook it up 1
A. At our materials yard in Greensboro.
Q. vVas this while they were working or after they quit
workT
A. It was while they were working.
Q. \Vhen they left the materials yard where did they go 1
A. Garner drove the pickup truck with the trailer behind
it to my house and Gene Dent and Dunn went to
page 31 r the motel to pick up their clothes and suitcases.
Q. Where did you all meet 1
A. At my house in Burlington.
Q. Now at your house did-how long did they stay there 1
A. Well Garner and I got to the house about fifteen minutes
ahead of Gene Dent and Dunn and when they got there they

LeWhite Constr. Co., Inc., et al. v. Dunn, Admr., etc.

19

Pattl White
carried the suitcases out of the car and put them in the truck
and left.
Q. This was a Lcwhite truck y ou 're talking about
A. Yes, sir.
Q. Wh ere were they going1
A. Going to Richmond.
Q. \Vho was in t.hc truck when it left your house?
A. Gene D ent was driving and Gerry Dlmn and Garner
were riding.
Q. \ Vas Dent being paid for driving the trnck back ?
A. Yes, sir.
Q. How about the other two, were they being paid for riding in the truck?
A. No, sir, they didn't get paid for riding.
page 32 ~
Q. W ere they expected to do anything when they
arrived in Richmond 1
A. Yes, sir.
Q. What were they exp ected to do 1
A . Load some forms I believe, forms onto the trailer.
Q. \iVhat were they going to do ' vith the forms 1
A. Bring them back to Gr eensboro.
Q. When would t hey load those forms~
A. Friday night supposedly or Saturday norming.
Q. It was up to them.
A. Yes, sir.
Q. All right. These were to be pnt on the trailer or the
pickup truck.
A. They were to big for the pickup truck so they took the
trailer.
Q. Wer e t hese to be brought back to the joM
A. Yes, sir.
Q. Wer e they to be paid for the time they spent loading?
A. Yes, sir.
Q. But not the time while they were riding?
A. No, sir.
page 33 ~
Q. Was the trip for the two passenger s, or for
all three p assengers, was this a free trip in the
company vehicle 1
A. To them, yes, sir.
Q. They weren't charged for ga s or anything?
A. No, sir.
Q. Who paid for the gas f or that t rip 1
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A. Lewhite Construction.
Q. W as the truck filled when they left ¥
A . Yes, sir.
Q. Did you see that it was full of gas 1
A. Yes, sir, I believe I filled it up at the gas station before
we left the job, r ight there.
Q. Did Mr. Dent- Mr. Dent was in char ge of the truck.
A. Yes, sir.
Q. Did he have any Lewhite cr edit cards with him 1
A . Yes, sir, he had all our cr edit cards.
Q. And h e had authorization to use those if he needed to ¥
A. Yes, sir, he carried them with him all the time.
Q. That's all we have at this time.
page 34

~

By Mr . Tidey:
Q. Mr. White, you say they went and loaded the
trailer, attached the trailer to the pickup truck over at the
materials ya rd.
A. Yes, sir.
Q. This was right on the job.
A. Yes, sir.
Q. And from ther e Garner took the vehicle and came with
you, right?
A. Yes, sir.
Q. And Dunn and Dent left and they went to the motel
where they stayed, is that correct?
A. Yes, sir.
Q. Now they always stayed at this motel while they were
worlring in that area.
A. Yes, sir.
Q. Do you recall how they had gotten down from Richmond
on that previous Sunday or Monday?
A. Yes, sir, they came down in Gene Dent's car.
Q. Did he generally drive this car back and forth to Richmond1
page 35 ~ A. H e had been for a week or two weeks.
Q. H e bought tlus car from you, didn't he?
A. Yes, sir.
Q. When he r ode in that manner he gave a ride to J er ry
Dunn and to Garner .
A. Yes, sir.
Q. And previously to H erman Cole when he used to come
down, is that right?
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A. Yes, sir.
Q. Do you lmow anything about the arrangement they had
on that particular occasion when they would drive down in
Dent's car?
A. As far as I lmow they would buy his gas and he would
bring them down.
Q. This wasn't something that you provided.
A. No, sir.
Q. This wasn't transmitted by the employer-Lewhite
Construction Company provide this transportation?
A. No, sir.
Q. Did you lmow whether or not J erry Dunn had a driver's
license?
page 36 r A. No, sir, he didn't.
Q. So he couldn't drive could he?
A. No, sir .
Q. The trailer that was going back on this pickup truck
was empty.
A. Yes, sir.
Q. And the purpose of taking the truck up on this particular occasion was so you could get your new truck back.
You were going to get a brand new trnck out of this deal,
weren't y ou?
A. Yes, sir.
Q. The other one was either being traded in or left up here
and you were going to have a new truck down on the job in
Greensboro, right~
A. Yes, sir.
Q. And it was Gene Dent that was going to drive the truck
back as usual and you charged him with this duty to bring
it back, right ?
A. Yes, sir.
Q. It wasn't necessary each and every time that
page 37 r Dunn go, that Jerry Dunn or Herman Cole or
Robert Garner go home. They could stay in
Greensboro if they wanted to.
A. Yes, sir.
Q. They were allowed to stay there at the motel and just
come back to work on Monday.
A. Yes, sir.
Q. So when they would go home to Richmond that was at
their own choosing. In other words, their work day was over
so they could do whatever they wanted to.
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A. Yes, sir.
Q. On this particular occasion they didn't have to come
back to Richmond.
A. I hclieve I asked them if they wanted to because we had
this material to load and they could get some more time in if
they wanted to.
Q. But they didn't have to.
A. No, sir. It was purely vohmtary.
Q. When they got here they could have loaded the material
that you were talking about, they could have loaded it Friday
night.
page 38 r A. Yes, sir .
Q. They co uld have loaded it Saturday mornmg.
A. Yes, sir.
Q. Or they could have even loaded it Sunday before they
came back, couldn't they'
A . Yes, si r.
Q. And the only time that Dunn and Garner would be compensated for that would be when they were actually doing the
loading.
A. Yes, sir.
Q. Dent was a foreman on the job and he kept their time
while they were actually doing the work, is that right ?
A. Yes, sir.
Q. W ell then the interim period, although Dent was paid
for his trip back, Dunn and Garner were not paid.
A. No, sir.
Q. Their time wasn't still running when they were coming
back up to Richmond this time 1
. A. No, sir, we don't pay them for riding, only for the drivmg.
Q. All right. Unless he was a foreman like Dent
page 39 r was, you would pay him for driving.
A. Yes, sir. If one of the other boys drove they
would have been paid.
Q. But J erry Dunn didn't have a driver's license. H e
would have been paid under any circumstances unless he was
actually doing some work.
A . Yes.
Q. All right. Manual labor on the job. Now do you actually recall putting the gas in the truck?
A. No, sir, I don't but it's just a standard policy for me to
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make sure that they've got enough to go, to start out with.
I don't remember doing it, no, sir.
Q. The providing of the transportation or transportation
available was not a condition of the employment with Dlmn
and Garner, was it?
A. No, sir.
Q. You didn't tell them that you all would have a ride back
to Richmond every Friday night so that you could go home.
A. No, sir, only if there was a truck going back they would
have a ride.
page 40 r Q. And the only way the truck got back would
be through Dent, is that right?
A. Yes, sir.
Q. He was the only one that ever drove the truck back to
Richmond.
A. No, we had several employees to d.Tive trucks back, but
at that time I wouldn't have given Garner the truck to drive
back.
Q. Well he had just come with the company.
A. Yes, llis first week.
Q. And, of course, you would have never given a truck to
Dunn to bring back.
A. No, sir.
Q. So Dent was the one that was generally operating and
bringing the truck back.
A. Yes, sir.
Q. When they were down living in the motel they drove
back and forth to work in Dent's automobile there, too, didn't
they1
A. Yes, sir.
page 41 r Q. And transportation wasn't provided and
their time didn't start running tmtil they got to
the job.
A . Right.
Q. And punched in.
A. Yes, sir.
Q. I guess Dent just kept a running time-did you have a
time clock on the job1
A. No, sir, I kept the time.
Q. You kept the time.
A. Yes, sir.
Q. So if Garner and Jerry Dunn had decided that they
didn't want to go back to Richmond that particular weekend
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and wanted to stay in Greensboro that would have been all
r ight, wouldn't iU
A. Gene needed some help to load the stu:ffQ. But it was strictly voluntary as far as they were concerned.
A. It's voluntary as far as I asked them but after I asked
them and if they don't want to, if they have a good reason not
to, well then we just tell them "to go to work tomorrow in
Richmond", and then they go. Usually we don't
page 42 r have any problems like that. If a man doesn't
want to go and has a good reason for not going
well he doesn't go.
Q. That's all the questions I have.
By Deputy Commissioner Wilhoit :
Q. Mr. 'iVhite, how long has this job been in progress m
North Carolina~
A. At this time, the first of May, I believe we went to work
there in April.
Q. Where did Dunn work before that job 1
A. Gene picked him up I believe the week prior to this week
and brought him to work.
Q. Do you lmow whether he was hired just to work on this
job in North Carolina or noU
A. W ell, no, sir, he was hired to workQ. Wherever you may be working.
A . Yes, sir.
Q. Did you have any jobs going in Virginia 1
A. Yes, sir.
Q. So if you needed him you could have transferred him to
one of those jobs.
page 43 r A. Yes, sir.
Mr. Oakey:
No further questions.
Witness stood aside.
LEWIS M. WHITE
By Mr. Walker:
Q. State your name, please.
A. Lewis M. White.
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Q. ·what is your position with Lewhite Construction Company T
A. I'm the president of the corporation and the sole stockholder.
Q. What is the state of the corporation Mr. White1 Where
were you incorporated?
A. In Virginia.
Q. Is this your principal office in Virginia?
A. Yes, sir.
Q. 'Where did you make your contract of employment with
Mr. Dunn?
A. In Richmond, at the office.
page 44 r Q. And where did Mr. Dunn reside at that
time 1 Wl1ere was his regular home 7
A. A rural box number in Chesterfield County somewhere.
Q. Did the contract that yon had with hjm state that he
was not to work anywhere in the state, that he was only to
work out of the state, or was he to work anywhere 7
A. No, sir. I don't have any exclusive contracts.
Q. Do yon have jobs jn Virginia ?
A. Yes, sir.
Q. \VoHlcl he have been expected to work on those ;jobs had
he been needed on those jobs 7
A. Yes, sir.
Q. Mr. "White did you have any policy in the corporation of
timing your deliveries of materials going to and from so as to
try to pick up men that might be stranded otherwise in getting them to and from Richmond to the job sitd
A. Normally we would attempt to make deliveries to the
job from the office so that the men could come in on Fri<lay
night, pick up the materials, and then take the company vehicle back on Stmday night or Monday morning back to the
job. As a general rule I did not-not as a general
page 45 r rule, but as a matter of policy we did not supply
transportation to anyone other than superintendents and this would enable the men to ride back and forth if
it could be arranged this way.
Q. There was no-you didn't obligate yourself to provide
them transportation but you did provide it if it was convenient, did you not?
A. If it were for my convenience, yes.
Q. Were these men on this trip, not only Dent but Dunn and
Garner, charged with duties at the end of the trip on behalf
of Lewhite Construction Company?

26

Supreme Court of Appeals of Virginia

Lewis 111. White
A. Yes, sir, they would have had to unhook the trailer and
possibly load it. They could have loaded it Friday night.
Generally, this is when this sort of thing was done.
Q. During the weekend.
A. That's right.
Q. They weren't required to load it Friday night.
A. They weren't required to but generally sp eaking this
is what generally happens.
Q. Mr. Wl1ite, as president of the corporation, I think you
can answer this. If this truck had suffered any
page 46 ~ form of a breakdown or problem along the road
these men would have been required to expend
time and effort to protect your property, if that time had
been turned in by Dent would this have been compensable time
to them~
Mr. Tidey: I would object to that if Your Honor, please.
I don't that that's relevanti~Ir. Walker: I think it's highly relevant.
1\fr. Tidey : -it's asking for an opinion and something
that he doesn't happen to know.
Mr. Walker: lie's the only person that can state it.
Deputy Commissioner "Wilhoit : I think it's proper. vVe can
go ahead and accept it.
A. If the truck would have broken down and they would
have had to unload it or reload another truck or push it to
a gas station or spent some time making repairs
page 47 ~ or anything of that nature they would have been
paid, yes, sir.
Mr. Walker : Answer Mr. Tidey's questions if he has any.
By Mr. Tidey :
Q. Mr. White, you said that you don't provide any transportation for yonr workers, do you 1
A. No, sir, except m~- salaried employees.
Q. At the time the accident occurred .Te.rry Dunn was not
being compensated for the trip back, was he 1
A. No, sir, he was not.
Q. And neither was Robert Garner, was he?
A. No, sir.
Q. Was Gene DenU
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A. Yes, sir.
Q. So he was the one that was entrusted with the vehicle
and was being paid for the trip back1
A. Yes, sir.
Q. H e was the man on your payr oll at the time.
A . That's right.
Q. And there was n o r equirement that these two boys come
back to Richmond every weekend, was it1
page 48 r A. No, not as such.
Q. They were free to do what-as th eir work
day was over they were f ree to do anything they wanted to.
They could come to Richmond or th ey could stay down there.
A. Once they were discharged f rom the job by the superintendent on the job, yes, sir.
Q. You didn't have any control over them, what they did
and what they were goin g to do with their time after they
left the job.
A. No, sir.
Q. Or even after they got back to the motel you didn't care
what they did.
A. No, sir, just as long as th ey showed up for work the
next clay or whenever they would be required.
Q. And when you talked with J erry Dunn when you hired
him, you advised him that no transportation would be provided every week to come back and forth to Richmond.
A. That's right.
Q. That he would have to find the best way he could.
A . That's right.
Q. To get back and in doing that he got a ride
page 49 r with Gene Dent generally, didn't he?
A. That's right.
Q. Would you know when they would not come back to
Richmond 1 In other words, if they stayed down in Greensboro over the weekend would you be aware of that1
A. Not necessarily. As I recall on this par ticular incident
I would have known.
Q. Yon would have known because the truck was coming
back.
A. Well because I had some materials that I had to send to
Gr eensboro and it's just normal procedure to-for the men
that live in the area to come back into Richmond and to do
the loading and unloading r equired and, if not-if they're
not going to do it then I have to make other provisions for it.
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Q. That's right. If Dent had of come back in the truck by
himself he could have made provisions up here for men working in the Richmond area to go ahead and load that trailer
so he could drive it back, couldn't he'
A. I couldn't pry in that position. I don't know whether he
could have or not under the circumstances.
Q. Well there are other people out there, aren't
page 50 ~ they 1
A. No, sir.
Q. Nobody else there but you 1
A. No, sir, not generally, except a couple of girls.
Q. But you are usually there. Yon could have helped them.
A. Yes, I could have.
Q. But it was no r equirement that this happen. You could
have made arrangements for somebody else to help Dent load
theA. If these men had wanted to stay in Greensboro and had
so indicated to the superintendent on the project and he
would have let me know because it's my requirement to have
the truck and the trailer in Richmond so that I could trade
trucks, send a new truck back and send the materials back on
the trailer. Now had these men been unable to come for some
reason then I would have made other arrangements, yes, or
would have tried to make other arrangements. (end of tape)
Q. Did J erry Dunn work on any other jobs in Virginia?
A. I don't recall. He may have worked on a job in Richmond. At about the same time we had some work-prior to
that we had some work going on in Richmond and
page 51 ~ it's quite possible he worked on some of those jobs.
I do lmow he worked in Hendersonville and
worked in Greensboro.
Q. Well that's where he had primarily worked, the times he
had worked for yon, wasn't it, when he worked in Greensboro
and down in North Carolina 1
A. He was with that crew that was doing work at that
time in North Carolina, yes, sir, primarily, although I would
have to chf'ck my Tecords but I helieve .he did work some in
Virginia.
Q. When do you think he worked in Virginia T
A. I believe it would have been the previous winter, I believe he worked in Virginia.
Q. You mean he worked with you one period of time and
then he did not work for you and then he came back and
star ted working for you. ·
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A. That's right. This may have happened two or three
times over the course of a year or so.
Q. And the last time that he came, was r ehired, he had not
worked in Virginia the last time1
A. I would say not.
Q. And they maintained a room and lived always down at
this motel room down in Greensboro, is that righU
page 52 r A. Well they had a particular place to stay, yes,
sir. As I recall it was a room that I furnished.
Q. Besides the group that was working down in Greensboro, did you also have another group working over at Hendersonville at that time t
A. No, sir.
Q. Did you have another group that was working1
A. No, sir. I had a crew in Virginia.
Q. A crew in Virginia and a crew inA. North Carolina.
Q. Where in Virginia 1
A. I'd have to check. I don't recall.
Q. If they weren 't around here they must have beenA. I don't r ecall. I could check the payroll records and :find
out.
Q. That's all.
By Deputy Commissioner Wilhoit:
Q. Mr. \Vhite, wher e were you when this accident occurred f
Do you remember'
A. Yes, sir, I was playing cards.
Q. I mean what city-were you in Greensboro f
page 53 r A. No, I was in Richmond.
Witness stood aside.
PAUL WHITE, Recalled
By Deputy Commissioner Wilhoit:
Q. Mr. White, I believe you testified these men left around
5:30 in the afternoon. I s that correct?
A. Yes, sir .
Q. How long would the normal time be to make this trip
in the pickup truck and trailer to Richmond f
A. Three and a half honrs.
Q. Do you know what time this accident occurred 1
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A. I believe it was around 9:30.
Q. And it was in Nottoway County.
A. I don't know the name of the county. It was in J eters,-iJ.le. About an hour from Richmond.
Q. They did leave approximately 5 :30.
A. Between 5 :00 and 5:30, yes, sir.
Q. Have you ever driven that trip in a pickup trucld
A. Yes, sir, several times.
Q. With a trailer.
A. A couple of times with a trailer, yes, sir.
page 54 ~ Q. About a three and a half hour trip.
A. Yes, sir.
Q. That's all. Thank you.
By Mr. Walker:
Q. Mr. White, do you know where the accident took place1
A. Yes, sir.
Q. What highway was it on 1
A. It was on 360.
Q. And was the truck headed toward Richmond 1
A. Yes, sir.
Q. Was that the route that they would be taking into Richmond from the job site1
A. Yes, sir.
Q. That's all.
By Mr. Tidey :
Q. I s that the only route available1
A. No, sir, but it is the best route. You can also go up 85
and it takes about thirty-five or forty minutes longer to go
around 85 through South Hill.
page 55

~

By Deputy Commissioner Wilhoit:
Q. Did you instruct Dent the way to come to
Richmond or do you let him use his own judgment1
A. No, sir, he used his own judgment.
Q. Thank you.
By Mr. Walker :
Q. Mr. White, is there any requirement that he has to proceed without stopping to Richmond 1 Can he stop for food or
can he make a stop as long as he gets to Richmond with the
truck1
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A. Yes, sir, we don't r equireQ. You don't restrict him in that.
A. No.
Q. Thank you.
Witness stood aside.
Case concluded.
page 56

r
•

•

•

•

•

The deposition of Robert Lee Garner taken before Mary
Elizabeth 'raylor, a N otn.ry Public for the State of Virginia
at Large, beginning at 11 :30 a. m. on Wednesday, October 23,
1968, at 1510, :Maryland Building, Richmond, Virginia, said
deposition taken pursuant to agreement of counsel.
APPEARANCES
George F. Tidey, Esq., counsel for the plaintiff ;
John M. Oakey, Jr., E sq., counsel for defendants ;
D. J . E sposito, E sq., cotmsel for Robert Lee Garner .

•
page 58

r

•

•

•

•

ROBERT LEE GARNER, first being duly
sworn, testifted as follows :
DIRECT EXAMINATI ON

By Mr. Tidey :
Q. Mr. Garner , would you please s tate your name and y our
present address?
A. Robert Lee Garn er. Which address do you want, the
ship address or-Q. Ship address.
A. Robert Lee Garner. B339268, B Division, U.S.S. Boxer
(LPH-4) E PO New York, New York.
Q. Now, do you r ecall giving a deposition in another case
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before the Industrial Commission under the style of Freddie
Gene Dent, deceased, versus L eWhite Construction C01npany?
A. (Indicating in the affirmative).
Q. Would your testimony in that deposition be the same
today as it was at that time?
A. Yes.
Q. Now, djrecting your attention to May 1967, were you
working for LevVhite Construction Company at that time1
A. Yes, I was.
Q. Where were you working?
page 59 ~ A. At Greensboro, North Carolina, the jobsite.
Q. What was your job 1
A. I was a laborer on the jobsite.
Q. How many other people were working down there with
you1
A. There was two primaries and one colored guy he had
hired that week. Just come on the job, he put him on. It was
Gene Dent and J erry Dunn, myself, and Paul White was the
foreman.
Q. What was yonr arrangement as to transportation to
and from the job from Richmond?
A. Well, we had made arrangements, Jerry Dunn and myself, to pay Gene Dent for the ride to Greensboro and back in
his car.
Q. When you say in his car , in Gene Dent's car 1
A. Yes.
Q. This is the one in which you went down there on Sunday
before the accident ?
A. Yes, sir. Prior Sunday we went in Gene Dent's car.
Q. Had you paid him for the gas going down th ere 1
A. No, sir. Myself, I made the arrangements that I would
pay him when I got back, because I didn't have but a couple
of dollars to last me before I got paid again.
Q. So you were going to pay him when you
page 60 ~ got your pay check?
A. Yes, when I got it cashed.
Q. Was there any transportation provided for you by
the company 1
A. No, sir, not by the company.
Q. Did they make any proposition of transportation for
you ?
A. Mr. White had told me that Gene Dent was working in
Greensboro also and he lived in Richmond and that J erry
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Dunn rode with him, and as far as getting to Greensboro
from Richmond myself, it was between Gene Dent and myself
mor e a pr ivate ride.
Q. So, in 01·der words, he told you someone else who was
going down ther e and yon could work out an arrangement
with him ?
A. Yes.
Q. Did you discu ss this with Gone Dent, about riding with
him 1

A. Yes. I don't kn ow, I think it was in the office I seen him
the first ti111\} and cli scnsscd it with him np ther e, so then he
came to th e trailer, my s ister's t railer, later on. I talked to
him about it. I tallwd to him more abont that, and we made
the arrangements ther e.
Q. Now, was there any requ irement that yon ride to and
from Greenshoro and Ri chmond with Gene DenU
page 61 ~
A. No, sir. :Mr. ·white didn't make any r equirements on it. S ince l1r was p;oinp; ther e and back
and he lived her e in Hiclunonrl 1 felt it w011ld be cheaper to
ride with him.
Q. Yon <'Onlcl have gone any way yon wanted to, couldn't
you ?
A. Yes.
Q. Mr. \i\Thite c1icl11't sa y tha t yon had to r ide wi th Gene
Dent ?
A. No, sir, he didn't say I had to.
Q. Now, directing your atten tion to th e Friday when you
left to come back, what time did yon get off work that day1
A. W e got off the job at approximately 4 :30 and took about
half an hour to hook np the nat heel trailer, so we left the
jobsite approximately 5 :00.
Q. \ Vl1er e did you all go at that point1
A. We left the con struction site and went to Paul White's
house. He lives approximately 20 miles outside of Greensboro.
Q. At tha t point, at Paul v\Thite's house, who was in the
vehicle. when you lef t there1
A. When we left Panl White's house 1
Q. Uh huh.
A. It was Gene Dent. He was driving. Myself, I was in
the middle, and J erry Dunn was on the outside.
page 62 ~
Q. Were you getting paid for your trip back to
Richmond 1
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A. No, sir.
Q. How were you aware that the trip back to Richmond
was available on this truc]d
A . How1
Q. Yes.
A. Well, like I say, we had made the arrangements with
Gene Dent to ride back and fortl1, and he was coming back
in the truck, leaving his car in Greensboro, so we just rode
with him. :Mr. Paul White didn't give us any definite order
to rid<' with him. He c1idn't say we could not ride. hut since
he was coming back it was all right to ride to Richmond, so
we rode with him.
Q. Did he leave his car down there1
A . Yes, he did.
Q. Did Patll ·w hite order you to ride back in the truck1
A. No, sir, he did not or der us, no.
Q. Did he require you to ride back in the truck 1
A. No, he did not.
Q. Did he ask you to ride back with him 1
A. As far as I can r emember, no, sir, he didn't.
Q. Wl1at were you going to do when you got back to Richmond'
page 63 r A. Myself? ·w ell, we wer e to come to the office
on Midlotl1ian Turnpike which is approximately
3 miles from my sister's house and I would leave the office
and come to mv sister's house.
Q. Was she going to pick you np or had you made any arrangements a t that tin1e1
A. No, sir, I hadn't made any arrangements on that, no.
Q. Was there any work you wer e r equired to do when you
got back here to Richmond 7
A. No, sir, not t hat I know of.
Q. How far did J err y Dunn live from the office 1
A . I couldn't say. I don 't know wher e Jerry Dunn lived.
Q. Wl1en din you r work day as far as pay was concerned
end on that Friday tl1e accident tookA. About 4:30.
Q. I believe that you said in your previous deposition the
reason yon hrottght the tr uck back was to exchange trncks,
this one wasn't running properly.
A. Yes, sir. Something wrong witl1 the engine. It wasn't
running properly. I think it was the engine. Th ey were going
to bring it back, exchange it for a newer mod el.
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Q. Did anybody know what time you were to arrive back
here~

page 64

~

A. No, sir, not in Richmond, no.
Q. You were just going to call your sister when
you got back Y
A. (Indicating in the affirmative) .
Q. This was, I believe, the :first week that you were on the
job ~

A.
Q.
A.
Q.
A.

That's right, sir.
Did you live over in a motel with Dunn and Den t¥
Yes, sir.
Same motel Y
The three of u s stayed in the room together.
Q. You all worked pretty closely 1
A. That's right. Same job.
Q. Only Dent was your job foreman, the foreman on the
joM
A. Paul White was the foreman on the job. This Gene Dent
had hecn there longer than J erry Dunn and myself so he was
second in command, you might say.
Q. Did he give you orders and things like thaU
A. W ell, as far as the orders, he didn't give us any definite
orders but he r equested, you know, that we do certain things,
and we would actually do it because be had been ther e, let's
say, longer.
Mr. Tidey: Answer Mr. Oakey's questions.
page 65

~

CROSS EXAMINATION

By Mr. Oakey:
Q. Mr. Garner, as I understand, you only worked for LeWllite less than one week when the accident happened 1
A . \Veil, I started to work on the job on Monday. The accident happened on Friday night.
Q. And this was a small crew on the job1
A. Yes.
Q. And Paul Wllite was in charge of that crewY
A. That's right. H e was foreman of the job.
Q. And both Dent and Dunn ltad been there for some time
and they had seniority over you 1
A. That's right.
Q. On the job. You were kind of bottom man on the totem
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pole except for that colored boy that was working just for
the week down there ¥
A. Yes, that's right.
Q. You had never ridden to or f rom the job in Greensboro
in a company vehicle before you came back on this Friday
evening, had you ¥
A. No, sir, not in a company vehicle.
Q. Your arrangement with Dent was to ride down and back
in his car and you were to share the gas or just pay him his
flat fee?
page 66 ~ A. We were to share the gas. See, each one of
us had agreed to a certain amount we'd pay .
Q. This is for the gas 1
A. That's right.
Q. You and Dunn then paid for the gas and he didn't pay
for any gas because he had the car, is that the way it was 1
A . Well, we would pay Mr. Dent. He would therefore buy
the gas and fuel, so forth, needed for the trip.
Q. He owned that car that you went down there on 1
A. (Indicating in the affirmative) .
Q. The truck you came back in was owned by LevVhite, I
believe?
A. Yes, sir, construction compan y.
Q. It had theirA. Emblem on the side.
Q. -emblem on the side¥ Now, I believe in your deposition
you said that you had heard a conversation between White
and Dent about bringing the tn1ek back and exchanging it
and also about bringing some steel facing, I thinl<, or some
snpplies back on the trailed
A. Yes. The facing u sed in the construction site.
Q. Were you working when they were having this conversation ¥
A. It was hetween dinner time and the knock-off
pa{l;e 67 ~ hour.
Q. It was during the working hours '
A. Yes, sir.
Q. You are not exactly sure of all the conversation that
transpired there 1
A. No.
Q. But you were-you said not
A. That's right. I just heard part of it.
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Q. And among the things you heard was that they were
to bring supplies back on the trailer?
A. You know, they were supposed to bring some supplies,
but I hadn't heard anything abont just Jerry Dtmn and myself loading or unloading the trailer.
Q. You don't know whether yon were supposed to do that,
in other words ?
A. That's true.
Q. Wher e were you to pick your pay check up that weeki
A. Our pay check for the week I had worked, it was supposed to be in the office here in Richmond.
Q. Wh en would yon pick it up ?
A. Oh, when. I'd say Saturday morning because it would
be so late when we got back in this Friday night.
Q. In fact, I think Dent was bringing the time schedule
back with him, wasn't he ?
page 68 ~ A. I think he was, yes.
Q. So you were to pick up your pay check on
Saturday morning?
A. That's right.
Q. So yon wer e planning on going in the office on Saturday
morning ?
A. Yes.
Q. And who was in charge of the truck on the way bacld
A. Gene Dent.
Q. And you and Dunn were just riding with him, then 1
A. Th at is right.
Q. You were not being paid by Le'\Vhite for the time you
were riding?
A. No. Wasn't being paid, as far as I know we wasn't being
paid.
Q. As far as you ]mow1
A. Right. Like I say, hadn't anybody said anything to myself about being paid.
Q. You would have taken it if they had given it to yon. but
as far as you know you weren't being paid 1
A. That's right.
Q. You are not sure what Dent would have said you had
to do about loading the truck either that night
page 69 ~ Saturday or Sunday or any time?
A. No. I wouldn't. I hadn't heard anything
about that.
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Q. You did help hook up the trailer I think before you
left?
A. (Indicating in the affirmative) .
Q. I think you said you left Paul White's house sometime
between 6 :00 and 6 :30 ~
A. Yes.
Q. 1 beli eve you sa-id tha t Dent didn 't no.rmally give you
orders but he would request things on the job?
A. Yes.
Q. Yon normally would do this because he is senior to
you 1
A. That's right. He had been, like I say, there longer than
myself and Dunn and we would just naturally go ahead and
do as he requested because yon had been there longer.
Q. If he had asked you to unload the trailer or load the
trailer you would have clone that too, wouldn't you 1
A. Yes, I imagine so. Would have thought about it, but I
imagine we would have.
Q. If you did do any more work you'd expect to get paid
for it, though , wouldn't you ? \Vould you expect to get paid
for it if you did any more when you got back to Richmond 1
A. W ell, normally I would expect to get paid,
page 70 r yes. Might have clone it just for a f avor, something of that nature.
Q. You didn't lmow what the exact financial arrangement
was since you had only been on the job one week '
A. That's true. I ctidn't know definitely.

REDIRECT RXAMINATION
By Mr. Tidey:
Q. When y ou left Greensboro there was no understanding
that when y ou got back to Richmond you had to do some
work at the office that night ?
A. It was no understanding of that.
Q. It was no mention of it by Paul vVhite or by Gene Dent
to you either on the job Friday evening or on the way back?
A. No, sir, or a t Paul White's house either.
Q. The only thing you lmew about the truck was it was
going to be exchanged 1
A . That's right. That's all I knew about it. We were going
to take some materials back on Sunday night, but I hadn't
heard anything about us loading or unloading the truck.
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Q. That cotlid have been loaded Saturday when you went
to pick up the check and it could have been loaded Sunday
when you went to pick up the new truck?
page 71 r A. Yes, it could have, yes.
Q. But nobody had discussed that with you 1
A. No.
Q. You said that you were going to get back in Richmond
late and the office was going to be closed.
A. Yes, sir.
Q. So you planned to get your check that next day1
A. Saturday, yes.
Q. And Mr. Le\\Thite would not be there out where you
were corning to ordinarily this late at night?
A. At this place1
Mr. Oakey: Ask him if he knows.
Q. Do you lmow if he would be there 1
A. No, sir, I do not know if he would be there or not, or if
we just take the truck, left it, come back next day or what.
Q. Do you know how long it takes you to come back from
Greensboro 1
A. No, sir, I don't.
Q. But, at any rate it was 9:00 or so when this accident
happened, and you were still an hour or so away from Richmond ?
A. I imagine it would take about 5, maybe 6 hours for the
trip, I don't know.
page 72 r Q. It was the first time you had ever come back?
A. Yes, sir.
Q. But you anticipated getting into the office right late1
A. Yes.
Q. Vlas there any r equirement by Paul White that you
ride in the truck and when you got there unload the truck or
load the trailer and do anything like that1
A. No, sir. There was no requirement, no. Like I said, it
was our ride to Greensboro in Gene Dent's car, and our ride
back. It didn't really matter to myself or J erry Dunn, I suppose, what we rode in because we-We had made the deal
with Gene Dent to pay for the gas.
Q. You could have stayed in Greensboro, couldn't you, if
you didn't want to come home to see your sister?
A. That's true, I could have stayed.
Q. You had the room all week long, didn't you 1
A. Yes.
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Q. You could have stayed down there and stayed there if
you wanted to1
A . Yes, I could have. Yes.
Q. And if you got back up her e at the time tha t you probably would have gotten in, which was I guess around 10 :00
or a little after you anticipated you would be able to go on
home at that poinU
page 73 ~ A. Yes.
Q. And the only talk yon heard about the trip
was tha t there was an exchange-the primary purpose was
to exchange that truck-this was Paul W11ite's p ersonal
truck, wasn't it1
A. I don 't know if it was his personal truck or what. No,
sir. As far as I know it was just for the exchange to take
some material back with us when we went back
Q. I think in your deposition you said that you all had
agreed to pay him four or five dollars 1
A. Yes.
Q. For the trip. And was ther e any discussion about
whether or not this amolmt would be r educed because you all
were coming back in the truck 1
A. No, hadn't mentioned it, no, sir.
Q. You just planned on paying him four or five dollars
when you got your money?
A. That's right.

Mr. Tidey : W11en you got paid. That's all.
RECROSS EXAMINATION
By Mr. Oakey :
Q. Just one or two questions. When you first went down
there on Monday, or Sunday night, I believe it was, you had
planned to come back to H.ichmond for the weekpage 74 ~ end, hadn't you 1
A . Yes.
Q. And the others lmew that you planned to come back to
Richmond1
A. No.
Q. So you never really considered staying down there for
the weekend 1
A. No, sir, I hadn't considered it, no, sir.
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Q. And you don 't know exactly what Paul White and Dent
discussed about loading and the other arrangements, do you7
A. No.
Mr. Oakey: No further questions.
And further the deponent saith not.
I

page 75

~

STATE OF VIRGINIA,
City of RicJ1mond, to-wit:

I. Mary Elizabeth Taylor, a Notary Public for the State
of Virginia at Large, of qualification in the Clerk's Office of
the Hustings Court of the City of Richmond, Virginia, and
the Court Reporter who took down in shorthand the deposition of Robert Lee Garner and transcribed the same, do
hereby certify that it was duly taken by agreement of counsel and sworn to before me at the time, place, and for the purpose hereinbefore set forth.
I further certify that I am neither related to nor employed
by any of the parties, the witness, or counsel and have no
interest in the outcome of this matter.
I further certify that ther e were no exhibits introduced
during the taking of the deposition; that the deposition was
by me truly taken and under my direction here accurately
transcribed.
Given under my hand this the 3J st day of October, 1968.
My Commission expires on July 9, 1969.

Mary Elizabeth Taylor
Notary Public- Court Reporter.
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Hearing before Deputy Commissioner Will10it at Richmond,
Virginia, on October 21, 1968.
Frank Dunn, Administrator for the estate of Gerald K.
Dunn, filed an application for a hearing May 16, 1968 alleging Gerald K. Dunn sustained accidental injuries May 19,
1967 while employed by Lewhite Construction Company resulting in a period of total incapacity and permanent disability to the right arm.
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The employer's insurer :filed an application S eptember 19, 1968 requesting this Commission to
decide whether or not the claim is compensable.
Gerald K. Dunn died in November 1967 from injuries not
connected with this employment or the injuries received May
19, 1967.
The parties stipulate an average weeld y wage sufficient to
warrant the maximum rate of compensation, which is $45.00
p er week, and the accidental injuries.
Before us is the sole issue of whether or not the accidental
injuries sustained by Dunn occnrred in the cour se of his employment with L ewhite Construction Company.
The Virginia Supreme Court of Appeals has quoted with
approval the case In Re McNicol, 215 Mass. 497, 102 N. K
497, in which it is said:
"That an injury arises out of the employment, when ther e
is apparent to the rational mind upon consideration of all
the circumstances a causal connection between the conditions
under which the work is required to be performed and theresulting injnry. Under this test, if the injury can be seen to
have followed as a natural incident of the work and to have
been contemplated by a reasonable person familiar \Yith the
whole situation as a r esult of the exposure occasioned by the
nature of the employment, then it arises out of the employment. Bnt it exclnrles an injury whi ch cannot fai rly bP t raced
to the employment as a contributing proximate cause and
which comes from a hazard to which the worlunan would have
been equally exposed apart from the employment.
page 78 r It must be incidental to the character of the business and not independent of the relation of master
and servant. It need not have been foreseen or expected, but
after the event it must appear to have had its origin in a risk
connected with the employment, and to have flowed from the
source as a rational consequence."
From the evidence we conclude Dunn was twenty years of
age May 19, 1967, single, had never married, r esided "ith
his parents in Richmond, Virginia, and had been employed
by L ewlti te Construction Company approximately one year.
Dunn had not worked r egularly and had been back on the
job approximately two weeks prior to thi s accident. Lewltite
Construction Company had jobs in Virginia and North Carolina and Dunn had worked these two weeks in North Carolina. This job consisted of installing signs on an interstate
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highway in or around Greensboro, North Carolina. Dunn
was injured at about 9:30 P. M. on U . S. Route 360 in Nottoway County, Virginia, while on his way home from Greensboro, North Carolina for the weekend. He was riding with
one R. L. Garner, a fellow employee, in a pickup truck owned
by Lewhite Construction Company and being driven by one
Freddie Gene Dent when said vehicle was involved in an
accident. Thi s was not a regular custom, in fact, this was
Dunn's first ride home in his employer's vehicle so far as we
can determine.
Our File No. 916-948 p ertains to a workmen's compensation claim made by the depenc1ents of Dent, which
page 79 ~ claim arose out of the May 19, 1967 accident. That
file is made a part of the r ecord.
There is no conflict in the evidence concerning the contract
of hire between Dnnn and Lewhite Construction Company.
At no time was it agr eed between the parties that transportation was to be furnished by the employer. It was understood between the parties the employees would travel to and
from North Carolina by their own means and expense. ·w hil e
in N orU1 Carolina Lewhite Con strnction Company gave each
employee, in addition to his salary, $3.00 p er day allowance
for expenses and paid the motel bill.
On :May 19, 1967 L ew hi te Construction Company instrncted
Dent to drive the company pickup truck pulling a trailer to
Richmond, Virginia, for the purpose of bringing back materials needed on the joh. Dunn and Garner had ridden from
Richmond, Virginia to North Carolina with Dent in Dent's
automobile and paid Dent for the transportation. In order
to r eturn to Richmond, Virginia, for th e weel\end they elected
to ride back with Dent in the piclmp truck. The evidence is
clear they wer e not in structed or reqnested to do so by the
employer, in stead th ey were allowed to do so. There is some
evidence to the effect the materials needed were to be loaded
over the weekend but it is not clear who would load them or
when it would be don e. Tt is clear Dnnn was not instrncted
to assist in said loading.
page 80 ~
The burd en is upon the injured employee to
prove, by a preponderance of the evidence, that the
accident "arose out of and in the cour se of his emplo:vment".
N01-{olk cf; Wa sl1ington S temnl>oal Co . v. H olladay, 174 Va.
152, 5 S. E. (2d) 486; SHllivan v. SufJol'k Peam tt Co., 171
Va. 439, 443, 199 S. E. 504, 506. The requisite burden of proof
is the "burden of persuasion".
The general rule, subject to certain exceptions, that acci-
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dents happening to employees off the employer's premises
while going to or returning from work are not within the
Act. Taylo r v. Binswanger & Co., 130 Va. 545, 107 S. E. 649;
K ent v. Vi1·ginia-Ca1·olina Chemical Co., 143 Va. 62, 129
s. E. 330.
The exceptions are:
(1) If the employer furnishes transportation or includes
payment for the time so used in wages.
(2) If the way used is the sole and exclusive method of
mgress or egr ess.
(3) If the way u sed is constrncted by the employer.
(4) If the employee is still charged with a duty connected
with the employm ent when injured.
The same rule obtains when the employee suspends the
carrying out of his duties and leaves his employer's premises
temporarily on a mission of his own. Dreyftts & Co. v. Meade,
142 Va. 567, 129 S. E. 336. If the purpose of the
page 81 ~ trip is primarily personal to the employee no compensation may be allowed. B'tttler v. Nolde B1·os.,
189 Va. 932, 55 S. E. (2d) 36.
A daily allowance which an employee may use for board
and lodging at the place of work or for traveling to and from
work in his personal car does not extend the Act to cover the
employee while commuting. Mitchell v. Piping & Equipment
Constmctors, Inc. 33 O.I.C. 32.
We :find from the evidence Dunn was not on an errand for
his employer when injnred and was not being paid for that
time nor being furnished transportation as a part of his contract of hire, instead he was commuting from the job to his
home. Dunn was on a personal mission and no benefit was
being received by his employer. We do not think Dunn's injuries can fairly be traced to his employment as a contributing proximate cause because the hazard here, so far as the
evidence discloses, was the same whether in the employer's
vehicle or Dent's private car.
vVith this finding we conclude the applicant has failed to
prove, by a preponderance of the evidence, that Dunn sustained accidental injuries while employed by L ewhite Construction Company which arose out of and in the course of
said employment. We so hold.
Accordingly the claim is denied and the case ordered dismissed from the docket.
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page 82 ~ GERALD K. DUNN (Deceased), Employee
FRANK DUNN, Administrator, Claimant
Y.

LEWHITE CONSTRUCTION COMPANY, INCORPORATED, Employer
AETNA CASUALTY AND SURETY COMPANY, Insurer
George F. Tidey
Attorney at Law
10 South lOth Street
Richmond, Virginia
for the Claimant
Willard I. Walker
Attorney at Law
Ross Building
Richmond, Virginia
for the Defendant
REVIEW before the Full Commission at Richmond, Virginia, January 7, 1969.
:MILLER, Commissioner, r ender ed the opinion.
This case comes befor e the full Commission on the defendant's application for review of the November 15, 1968 award
and decision totally denying the claim and dismissing the case
from the docket.
From a consideration of the entire record we are of the
opinion and find that the evidence fails to prove that on
May 19, 1967 the employee Gerald K. Dunn sustained comp ensable injnri es by accident arising out of and in the course
of his employment by t he defendant. Reference is made t o the
case of Conner v. Bragg, 203 Va. 204, citing with approval
In R e McNicol, 215 Mass. 497, 102 N. E . 497.
Having found on the merits that the accidental injury on
the highway a t about 9 :30 P. M., Friday night,
page 83 r May 19, 1967 did not arise out of and in t he
course of the employment, it is lmnecessary to determine whether or not the defendant-applicant has any
standing in law to appeal (as a non-aggrieved party), by
way of review or otherwise, the November 15, 1968 decision
and award which totally denied and dismissed the employee's
compensation claim.
Accordingly, the full Commission upon r eview hereby affirms the said November 15, 1968 award and decision and the
findings of fact and the conclusions of law contained therein
and it is so ORDERED.
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I, Helen G. Cooper, Secretary of the Industrial
Commission of Virginia, do hereby certify that
the foregoing is a true and correct copy of the Findings of
Fact, Conclusions of Law and other matters pertinent to the
questions at issue in Claim No. 916-949, Gerald K. Dtvnn
(deceased), Employee, Fr·ank Dtvnn, Administrator·, Claimant, vs. L ewhite Constn.tction C01npany, Inc., Ernployer, Aetna
Casttalty and Surety Company, Ins1we r.
Given under my hand and seal of the Industrial Commission of Virginia this the 19th day of February, 1969.
Helen G. Cooper
Secretary, Industrial Commission of Virginia
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A Copy-Teste :
Howard G. Turner, Cleric

INDEX TO RECORD
Page

Appeal .rl."\varded ............................................................................................................... 1
Record .......................................................................................................................................... 2
Application for Hearing- filed May 16, 1968.................................... 2
Application for Hearing-September 18, 1968........................... 4
Proceedings ........................................................................................................................... 6
Witnesses :
Fiern1an J an1es Cole ................................................................................................ 8
Frank Dunn .................................................................................................................. 15
Paul White ..............................................................................................................16, 29
Le,vis M. \i\Thite ............................................................................................................ 24
Robert J..Jee Garner ................................................................................................... 31
Opinion of Hearing Commissioner ............................................................ 41
Opinion of Full Commission- dated J anuar y 7, 1969.................. 45
Certificate .............................................................................................................................. 46

