


Table of Contents 

Volume I 
Page Number 

Motion for Judgment filed 11/18/91 . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 

Second Amended Motion for Judgment filed 1/24/92 . . . . . . . . . . . . . . . 9 

Third Amended Motion for Judgment filed 10/6/92 . . . . . . . . . . . . . . . 19 

Motion for A Dispute Resolution Evaluation Session 
filed 12/17 /93 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 33 

Motion for A Dispute Resolution Evaluation Session 
filed 12/22/93 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36 

Order dated 12/21/93 Orders the Parties to Return to Court 
on 1/31/94 entered 12/22/93 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 40 

Plaintifrs trial brief dated 1/20/94 . . . . . . . . . . . . . . . . . . . . . . . . . . . . 42 

Mediation Consent Forms executed 1/25/94 . . . . . . . . . . . . . . . . . . . . . 80 

Final Order by Judge Jennings entered 1/31/94 . . . . . . . . . . . . . . . . . . 89 

Order by Judge Jennings to Dismiss with prejudice certain defendants 
and dismiss with prejudice punitive damages entered 1/31/94 . . . . . . . . 91 

Notice of Hearing 2/14/94 at 10:30 a.m. for Motion 
to Withdraw and to Impress Lien for Attorney Fees 
and Expenses filed 2/8/94 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 93 

Motion to Withdraw as Counsel Thomas L. Rasnic and Roger E. Jenne 
Counsel of Record for Plaintiff filed 2/8/94 . . . . . . . . . . . . . . . . . . . . . 95 

Motion to Withdraw as Counsel Thomas L. Rasnic and Roger E. Jenne 
Counsel of Record for Plaintiffs filed 2/8/94 . . . . . . . . . . . . . . . . . . . . 98 



Page Two 

Notice of Hearing on 2/15/94 at 10:00 a.m. with letter attached 
filed 2/10/94 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 101 

Notice of Hearing on 2/15/94 at 10:00 a.m. with letter attached 
filed 2/14/94 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 104 

Motion to Reinstate and for Vacation of Order and Final Order 
entered 2/14/94 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 107 

Plaintiffs Memorandum of Points and Authorities in Support 
of Motion to Reinstate and Vacation of Order and Final 
Order filed 2/14/94 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 150 

Defendants' Motion to Confirm Settlement and Memorandum in 
Support of Motion to Confir~ Settlement and Defendant's 
Exhibit #1 and Defendant's Exhibit #2 filed 2/14/94 . . . . . . . . . . . . . 168 

Witness Summon on Roger Jenne on 2/14/94 filed 2/14/94 

Transcript of Hearing heard before the 
Honorable Bernard Jennings on 2/15/94 

191 

192 

Testimony of Georgia Anne Snyder-Falkinham . . . . . . . . . . . . . 206 

Testimony of Charles Hunt . . . . . . . . . . . . . . . . . . . . . . . . . . . . 275 

Testimony of Barry E. Whitaker . . . . . . . . . . . . . . . . . . . . . . . . 278 

Testimony of Joseph Anthony 

Testimony of Richard Crabbs 

283 

294 



Table of Contents 

Volume II 

Continuation of Transcript of Hearing heard before the 
Honorable Bernard Jennings on 2/15/94: 

Testimony of Roger Earl Jenne 

Testimony of Thomas L. Rasnic 

Page Number 

309 

374 

Testimony of Sherry Arthur . . . . . . . . . . . . . . . . . . . . . . . . . 403 

Testimony of Pam Robbins . . . . . . . . . . . . . . . . . . . . . . . . . . 410 

Testimony of Ronnie L. Robbins . . . . . . . . . . . . . . . . . . . . . 417 

Testimony of Nanette Pointin . . . . . . . . . . . . . . . . . . . . . . . . 420 

Testimony of Steve Agee . . . . . . . . . . . . . . . . . . . . . . . . . . . 424 

Testimony of Charles S. Hunt 432 

Testimony of Michael Snyder 434 

Testimony of Larry Sheffler . . . . . . . . . . . . . . . . . . . . . . . . . 438 

Testimony of Joyce Hunt Heath . . . . . . . . . . . . . . . . . . . . . . 439 

Testimony of Bobbie Carr . . . . . . . . . . . . . . . . . . . . . . . . . . 442 

Testimony of Thomas L. Rasnic . . . . . . . . . . . . . . . . . . . . . . 444 

Testimony of Georgia Anne Snyder-Falkinham . . . . . . . . . . . 447 

Order by Judge Jennings entered 2/15/94 . . . . . . . . . . . . . . . . . . . . 484 

Order by Judge Jennings with letter attached entered 2/15/94 . . . . . 486 



Page Four 

Letter Order Denying Motion for Reconsideration dated 2/18/94 
and filed 2/28/94 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 488 

Plaintiffs Motion for Reconsideration with Exhibits 1 through 
12 filed 2/18/94 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 489 

Praecipe filed 2/18/94 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 530 

Plaintiffs Reply to Defendants' Opposition to Motion for 
Reconsideration and Unsigned Order filed 2/22/94 . . . . . . . . . . . . 532 

Defendants' Memorandum of Law in Opposition to Plaintiffs Motion 
for Reconsideration with letter attached filed 2/23/94 . . . . . . . . . . 539 

Mediation Memorandum of Agreement filed 3/1/94 . . . . . . . . . . . . 546 

Exhibit #1 Final order filed 3/1/94 . . . . . . . . . . . . . . . . . . . . . . . . . 54 7 

Exhibit #2 order filed 3/1/94 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 549 

Exhibit #3 Letter dated 1/30/92 filed 3/1/94 . . . . . . . . . . . . . . . . . . 551 

Exhibit #4 Letter dated 2/1/94 filed 3/1/94 

Exhibit #5 Letter dated 2/9/94 filed 3/1/94 

554 

558 

Exhibit #6 Mutual Release and Settlement Agreement filed 3/1/94 . 560 

Exhibit #9 Mutual Release and Settlement Agreement filed 3/1/94 . 572 

Exhibit #10 Letter dated 12/18/94 filed 3/1/94 . . . . . . . . . . . . . . . . 582 

Substitute Order Granting Leave to Withdraw Unsigned filed 3/1/94 583 

Notice of Appeal to Supreme Court of Virginia filed 3/1/94 . . . . . . 589 

Praecipe filed 3/1/94 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 592 



Page Five 

Praecipe, Plaintiff's Notice of Objections and Request for Correction 
of Transcript and Proposed Order filed 3/25/94 . . . . . . . . . . . . . . 594 

Order by Judge Jennings entered 3/26/94 . . . . . . . . . . . . . . . . . . . . 601 

Order correcting transcript entered 4/28/94 . . . . . . . . . . . . . . . . . . 603 

Assignments of Error . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 605 



Jam es E. Rasnic 
ATI'ORHEY AT LAW 

P.0.801733 
JONESVIW. VIRGillIA 242153 

UCENSED TO PRACTICE 
Of YIRGDllA OHL? 

Thomas L. Rasnic 
ATTORNEY AT LAW 

P.O. 801733 
IONESYJLLE. VIBGDllA 242153 

U<:EHSID TO PRACTICE 
IM 

VIRGIMIA AMI> TENNESSEE 
CIYJL AMI> CROOHAL 

UTIGATIOH 

VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF ROANOKE 
AT ROANOKE, VIRGINIA 

GEORGIA ANNE SNYDER-FALKINHAM PLAINTIFF 

VS. MOTION FOR JUDGMENT 

"BRUCE c. STOCKBURGERj f I tJ(} /~/ ~ 
800 Colonial Plaza 
10 Franklin Road SE 
Roanoke, Virginia 

and 

~ENTRY, LOCKE, RAKES and MOORE ( 
a partnership, with its principal 
off ices at 800 Colonial Plaza 
10 Franklin Road SE 
Roanoke, Virginia (serve any 
general partner at said partnership) 

and 
,,/ 

./JOHN H. LOCKE 
3015 Carolina Avenue 
~oanoke (City), Virginia 24014 

J.ICHARD c. RAKEsJ. 
5123 Red Stag Road 
Roanoke (County), Virginia 24014 

~. D. ROBERTS MOO~ 
2711 South Jefferson street 
Roanoke (City), Virginia 24014 

ILLIAM R. RAKES/. 
420 Willow Oak Drive 
Roanoke (City),v>'irqinia 24014 

AMES R. AUSTIN 
2923 Rosalind Avenue 
Roanoke (City), Virginia 24014 

. ,/ 
'iiILLIAM O. TUNE, JR. 
2602 Stanley Avenue 
Roanoke (City), Virginia 24014 . j 
~LES L. WILLIAMS, JR. 
730 White Oak Road 
Roanoke (City), Virginia 24014 

1. 
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./' /. 
EUGENE E. DERRYBERRY 
6954 Briar Ridge Circle 
Roanoke (County), Virginia 24018 DEFENDANTS 

1. Plaintiff is a citizen and resident of Montgomery 

County, Virginia. 

2. Defendant, Bruce c. Stockburger is an attorney with his 

principal office at 800 Colonial Plaza, Roanoke, Virginia. 

3. The Defendant, Gentry, Locke, Rakes and Moore is a 

partnership with its principal offices at 800 Colonial Plaza, 

Roanoke, Virginia. Said partnership is the employer of and a 

partner with the defendant Bruce c. Stockburger. 

Hereinafter, the defendant, Gentry Locke, Rakes and Moore 

will be referred to as "Gentry Locke" and the defendant, Bruce c. 

Stockburger will be referred to as "Stockburger". 

JA. The defendants, John H. Locke, Richard c. Rakes, s. D. 

Roberts Moore, William R. Rakes, James R. Austin, William o. 

Tune, Jr., Charles L. Williams, Jr., and Eugene E. Derryberry, 

are general partners of the above designated partnership, along 

with others, not known to the plaintiff and are jointly and 

severally liable as partners for the acts of their employee and 

partner, Bruce c. Stockburger, under Sections 50-13, 50-14, 50-15 

and 50-16 of the Code of Virginia, 1950, as amended. These 

defendants, as well as the partnership above named, and Bruce c. 

Stockburger are sued individually as well as in their partnership 

capacity. These defendants are partners with the defendant, 

Bruce c. Stockburger and are liable for his acts as hereinafter 

stated. 

4. At all times material hereto, the defendants have 

2 
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undertaken to represent and have been charqed with the duty to 

represent the plaintiff in all of her business and personal 

affairs as her leqal representative. This representation by 

defendant Stockburqer began around 1979 and continued after his 

affiliation with and partnership in the defendant law firm, 

Gentry, Locke. This representation continued in regard to 

certain matters until December, 1990. 

5. By way of factual statement, the plaintiff alleges that 

in 1977, her husband, Pete~ Snyder, died leaving her with two (2) 

small children. Prior to his death, Peter Snyder established two 

(2) trusts designated as a "marital trust" and "residual trust". 

These trusts are and have been, for the past several years, 

administered by the Crestar Bank trust department in the City of 

Roanoke. The defendant, Stockburger, represented the plaintiff 

and her then minor children with regard to these trusts and the 

various business enterprises in which the plaintiff was engaged. 

The defendants represent Crestar Bank and have continued to 

represent the trusts. These defendants have never advised 

plaintiff of any potential conflicts of interest. As the 

plaintiff's legal representative, this defendant and later, his 

partners in the defendant law firm, Gentry, Locke, had complete 

and total access to all financial information and other business 

information contained in the trusts docume~ts, the trusts income, 

and all other information involving plaintiff's business 

ventures. 

In 1985, The Snyder Company, a corporation completely owned 

by the plaintiff herein and which was also represented by the 

3 
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defendant Stockburger, formed a partnership with Sampson 

Development Corporation, a corporation wholly owned by Ralph 

Sampson whom the defendant Stockburger also undertook to 

represent. This defendant never advised plaintiff of any 

potential conflicts of interest in this situation. The purpose 

of this partnership which was known as "Snyder and Associates" 

was to develop a housing project in Blacksburg, Virginia known as 

"The Vistas" • A corporation known as Olver Incorporated and 

John Olver were employed to perform all engineering and 

architectural work on this project. 

In January, 1987, the defendant, Stockburger along. 

with John Olver, proposed the development of a project in the 

Radford, Virginia area which became know as the "High Meadow" 

project. The defendant, Stockburger, was to handle all legal 

affairs involving this project and John Olver and Olver 

Incorporated were to handle all the engineering and development 

aspects of this project. The Snyder Company, which is primarily 

a construction company was to do certain construction work on the 

project. The defendant, Stockburger, in proposing this project 

to the plaintiff made certain representations to the plaintiff 

regarding this development and what the plaintiff's role would 

be, what his role would be and what the role of John Olver and 

the Olver Incorporated would be. During th~ development of this 

project, the defendant, Stockburger, and his law partners, 

defendants, Gentry, Locke, continued to act and did act as legal 

counsel for the plaintiff and also undertook to represent the 

corporation set up to develop this project which corporation was 

4 
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known as "Rich Hill Development Corporation". Defendant 

Stockburger initially owned one-third of the shares in this 

corporation, plaintiff owned one-third of the shares and John 

Olver owned one-third of the shares. Plaintiff has learned that 

defendant, Stockburger, owns a pleasure yacht and certain 

business properties with John Olver. This relationship was never 

revealed to the plaintiff. 

The project began experiencing substantial problems which 

primarily involved the work of John Olver and Olver Incorpo~ated. 

The plaintiff discussed with defendant Stockburger the problems 

she was having with John Olver and Olver Incorporated at the. 

Blacksburg project and requested he take action but Stockburger 

did not take any action nor did he advise the plaintiff to take 

any action involving that project against John Olver and/or Olver 

Incorporated. 

6. As heretofore stated, the project near Radford, 

Virginia, known as "High Meadows" and involved the corporation 

Rich Hill Development Corporation, which the plaintiff, defendant 

Stockburger, and John Olver were stockholders in, began with 

problems and continued with problems with regard to the 

engineering and/or architectural designs. Defendant Stockburger 

was consulted regularly concerning what action could be taken to 

correct these matters but refused to ta~e any action or do 

anything about these matters. In July, 1988, John Olver was 

permitted to withdraw from the business venture without payment 

of any of the debts which he had co-guaranteed and plaintiff was 

never advised by defendants of the consequences of this action. 

5 
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Defendants did not advise plaintiff of their conflicts of 

interest regarding Olver and his withdrawal at this time either. 

Subsequently and over the period from 1987 to December, 1990, 

the plaintiff has been required and has paid in excess of Three 

Million Dollars from her personal funds for the "High Meadows" 

project and has been subjected to payment of several Million 

Dollars for "The Vistas" project. 

7. Plaintiff charges that the defendants, herein have 

breached their contractual duties to represent her and her 

business interest properly, competently, diligently and within 

the rules of conduct established for Attorneys in the· 

Commonweal th of Virginia. Plaintiff further charges that the 

defendants have been quilty of conflicts of interest during the 

several years they were being paid to represent her interest 

which conflicts this plaintiff has only recently discovered. 

Plaintiff charges that the defendant Stockburger, used the 

knowledge and information he obtained while acting as her legal 

representative to advance and/or attempt to advance his own 

financial interest: that he used this information to extract 

himself from a disastrous financial position and placed the 

entire financial burden of this business venture upon the 

plaintiff and the trust fund left to her and her children by her 

deceased husband: and that the defendant, ~entry, Locke, in its 

partnership role and as an employer and partner of the defendant 

Stockburger, is responsible and liable for his acts and their 

acts. 

8. Plaintiff further charges that the defendants herein, 

6 
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were neqliqent in their representation of her. Specifically, 

plaintiff charqes that the defendants owed a duty to properly, 

competently, diliqently and properly represent her interest. 

Said defendants owed a duty to advise and counsel plaintiff in 

the manner and method exercised by attorneys in the same or 

similar circumstances; to take action to protect her interest; to 

avoid conflicts of interest; and to avoid any improprieties or 

even the appearance of improprieties in their representation of 

her. Despite these duties owed by the defendants to the 

plaintiff, plaintiff charqes that these defendants failed to take 

action aqainst John Olver and Olver Incorporated which they knew. 

or should have known was necessary to prevent the losses 

subsequently suffered by the plaintiff at both "The Vistas" 

project and the "Hiqh Meadows" project. Plaintiff charqes that 

the defendant did not take any such action because they 

represented both John Olver and Olver Incorporated at the same 

time they were undertakinq to represent plaintiff's interest; 

that said defendant never advised the plaintiff of these 

conflicts of interest and, in fact, the plaintiff only discovered 

this conflict in representation within the past few months. 

Plaintiff charqes that the defendant, Stockburqer, usinq his 

knowledqe of her financial affairs, manaqed to saddle her with 

almost the entire debt incurred at the "~iqh Meadows" project 

and, with the connivance of others, came up with a scheme which 

he knew or by the exercise of reasonable care, should know will 

only result in additional costs and expense to her. This scheme 

resulted in the defendant, Stockburqer, acquirinq 51% of the 

. 7 .. 



-
" 

.· 

James E. Rasnic 
AnoRKET AT LAW 

P.O. BOX733 
J0HESVW. VIBGDIIA 24263 

UCENSED TO PRACTICE 
IH YIRGIMIA ONLY 

Thomas L. Rasnic 
ATIORHET AT LAW 

P.O. BOX733 
JOHESY1LLE. VIRGINIA 24263 

UCEHSED TO PRACTICE 
IH 

VJRGDIIA AND TENNESm 
ClYIL AHD CRIMIHAJ. 

LITIGATION 

stock of the corporation known as "Rich Hill Development 

Corporation" a corporation which defendant Stockburger set up and 

for which he acted as counsel. Plaintiff will show that the 

entire circumstances surrounding these defendants representation 

of her during the past five (5) years has been totally and 

completely improper, negligent, and contrary to the canons of 

ethics which govern the conduct of lawyers in the commonwealth of 

Virginia. such conduct constitutes and amounts to negligence, 

malfeasances, misfeasances, and breach of contract, as aforesaid. 

9. Plaintiff charges that as a direct and proximate result 

of the breach of contract, negligence, misfeasances, malfeasants, . 

and improper conduct of the defendants herein, she has suffered 

and will continue to suffer losses in the future totalling in 

excess of Eight Million Dollars. Plaintiff charges that because 

of the willful, wanton, reckless and improper conduct of the 

defendant, Bruce c. Stockburger, she is entitled to punitive 

damages as to him and, therefore, seeks an additional amount of 

Two and One Half Million Dollars in punitive damages against this 

defendant and demands a jury to try this cause. 

GEORGIA ANNE SNYDER-FALKINHAM 

?,t'---d(~: 
~HOMAS L. RASNIC, ESQ. 
Rasnic and Rasnic, PC 
PO Box 733 
Jonesville, Virginia 24263 

Ji...,..._ ib- '" 7M .. 
ROCii:R .jgNNE I ESQ.' 
Attorney at Law 
PO Box 161 
Cleveland, Tennessee 37364 
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VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF ROANOKE 
AT ROANOKE, VIRGINIA 

EORGIA ANNE SNYDER-FALKINHAM PLAINTIFF 

s. SECOND AMENDED MOTION FOR JUDGMENT 

RUCE C. STOCKBURGER 
00 Colonial Plaza 
O Franklin Road SE 
oanoke, Virginia 

ENTRY, LOCKE, RAKES and MOORE, 
partnership, with its principal 

ff ices at 800 Colonial Plaza 
0 Franklin Road SE 
oanoke, Virginia (serve any 
eneral partner at said partnership) 

• D. ROBERTS MOORE 
711 South Jefferson Street 
oanoke (City), Virginia 24014 

ILLIAM R. RAKES 
20 Willow Oak Drive 
oanoke (City), Virginia 24014 

AMES R. AUSTIN 
923 Rosalind Avenue 
oanoke (City), Virginia 24014 

HARLES L. WILLIAMS, JR. 
30 White Oak Road 
oanoke (City), Virginia 24014 

UGENE E. DERRYBERRY 
6954 Briar Ridge Circle 
oanoke (County), Virginia 

ILLIAM J. CREECH 
641 White Oak Road 
oanoke (City), Virginia 

JAMES C. JOYCE, JR. 

24018 

3120 Stoneridge Road, SW 
Roanoke (City), Virginia 24014 

LINDA DAVIS FRITH 
800 Colonial Plaza 
Roanoke, Virginia 24014 
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• David Paxton 
00 Colonial Plaza 
oanoke, Virginia 

• William Gust 
00 Colonial Plaza 
oanoke, Virginia 

uy M. Harbert, III 
00 Colonial Plaza 
oanoke, Virginia 

avid G. Weaver 
00 Colonial Plaza 
oanoke, Virginia DEFENDANTS 

1. Plaintiff is a citizen and resident of Montgomery 

ounty, Virginia. 

2. Defendant, Bruce c. Stockburger is an attorney with his 

rincipal office at 800 Colonial Plaza, Roanoke, Virginia. 

3. The Defendant, Gentry, Locke, Rakes and Moore is a 

artnership with its principal offices at 800 Colonial Plaza, 

oanoke, Virginia. Said partnership is the employer of and a 

partner with the defendant Bruce c. Stockburger. 

Hereinafter, the defendant, Gentry Locke, Rakes and Moore 

will be referred to as "Gentry Locke" and the defendant, Bruce C. 

Stockburger will be referred to as "Stockburger". 

3A. The defendants, s. D. Roberts Moore, William R. Rakes, 

James R. Austin, Charles L. Williams, Jr., Eugene E. Derryberry, 

William J. Creech, James c. Joyce, Jr., Linda Davis Frith, w. 

David Paxton, w. William Gust, Guy M. Harbert, III, and David G. 

Weaver, are general partners of the above designated 

partnership, along with others, not known to the plaintiff and 

are jointly and severally liable as partners for the acts of 

10. 
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heir employee and partner, Bruce c. Stockburger, under Sections 

0-13, 50-14, 50-15 and 50-16 of the Code of Virginia, 1950, as 

mended. These defendants, as well as the partnership above 

amed, and Bruce c. Stockburger are sued individually as well as 

n their partnership capacity. These defendants are partners 

ith the defendant, Bruce C. Stockburger and are liable for his 

cts as hereinafter stated. 

4. At all times material hereto, the defendants have 

ndertaken to represent and have been charged with the duty to 

epresent the plaintiff in all of her business and personal 

ffairs as her legal representative. This representation by 

efendant Stockburger began around 1979 and continued after his 

ffiliation with and partnership in the defendant law firm, 

Locke. This representation continued in regard to 

matters until December, 1990. 

5. By way of factual statement, the plaintiff alleges that 

in 1977, her husband, Peter Snyder, died leaving her with two (2) 

small children. Prior to his death, Peter Snyder established two 

(2) trusts designated as a "marital trust" and "residual trust". 

These trusts are and have been, for the past several years, 

administered by the Crestar Bank trust department in the City of 

Roanoke. The defendant, Stockburger, represented the plaintiff 

and her then minor children with regard to these trusts and the 

various business enterprises in which the p~aintiff was engaged. 

The defendants represent Crestar Bank and have continued to 

represent the trusts. These defendants have never advised 

plaintiff of any potential conflicts of interest. As the 
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laintiff 's legal representative, this defendant and later, his 

artners in the defendant law firm, Gentry, Locke, had complete 

nd total access to all financial information and other business 

nformation contained in the trusts documents, the trusts income, 

nd all other information involving plaintiff's business 

In 1985, The Snyder Company, a corporation completely owned 

the plaintiff herein and which was also represented by the 

efendant Stockburger, farmed a partnership with Sampson 

evelopment Corporation, a corporation wholly owned by Ralph 

ampson whom the defendant Stockburger also undertook to 

epresent. This defendant never advised plaintiff of any 

otential conflicts of interest in this situation. The purpose 

f this partnership which was known as "Snyder and Associates" 

as to develop a housing project in Blacksburg, Virginia known as 

"The Vistas" • A corporation known as Olver Incorporated and 

John Olver were employed to perform all engineering and 

architectural work on this project. 

In January, 1987, the defendant, Stockburger along 

ith John Olver, proposed the development of a project in the 

Radford, Virginia area which became know as the "High Meadow" 

project. The defendant, Stockburger, was to handle all legal 

affairs involving this project and John Olver and Olver 

Incorporated were to handle all the engineering and development 

ThomasL.Rasnic aspects of this project. The Snyder Company, which is primarily 
AlTORNEY AT LAW 
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IN 
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a construction company was to do certain construction work on the 

project. The defendant, Stockburger, in proposing this project 
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o the plaintiff made certain representations to the plaintiff 

egarding this development and what the plaintiff's role would 

e, what his ~ole would be and what the role of John Olver and 

he Olver Incorporated would be. During the development of this 

reject, the defendant, Stockburger, and his law partners, 

efendants, Gentry, Locke, continued to act and did act as legal 

ounsel for the plaintiff and also undertook to represent the 

orporation set up to develop this project which corporation was 

nown as "Rich Hill Development Corporation". Defendant 

tockburger initially owned one-third of the shares in this 

orporation, plaintiff owned one-third of the shares and John 

lver owned one-third of the shares. Plaintiff has learned that 

efendant, Stockburger, owns a pleasure yacht and certain 

usiness properties with John Olver. This relationship was never 

to the plaintiff. 

The project began experiencing substantial problems which 

rimarily involved the work of John Olver and Olver Incorporated. 

plaintiff discussed with defendant Stockburger the problems 

was having with John Olver and Olver Incorporated at the 

lacksburg project and requested he take action but Stockburger 

id not take any action nor did he advise the plaintiff to take 

action involving that project against John Olver and/or Olver 

ncorporated. 

6. 

irginia, 

As heretofore stated, the project near Radford, 

known as "High Meadows" and involved the corporation 

ich Hill Development Corporation, which the plaintiff, defendant 

tockburger, and John Olver were stockholders in, began with 

l3 
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roblems and continued with problems with regard to the 

ngineering and/or architectural designs. Defendant Stockburger 

as consulted regularly concerning what action could be taken to 

orrect these matters but refused to take any action or do 

nything about these matters. In July, 1988, John Olver was 

ermitted to withdraw from the business venture without payment 

f any of the debts which he had co-guaranteed and plaintiff was 

ever advised by defendants of the consequences of this action. 

ef end ants did not advise plaintiff of their conflicts of 

nterest regarding Olver and his withdrawal at this time either. 

ubsequently and over the period from 1987 to December, 1990, 

he plaintiff has been required and has paid in excess of Three 

illion Dollars from her personal funds for the "High Meadows" 

reject and has been subjected to payment of several Million 

ollars for "The Vistas" project. 

7. Plaintiff charges that the defendants, herein have 

reached their contractual duties to represent her and her 

usiness interest properly, competently, diligently and within 

he rules of conduct established for Attorneys in the 

ommonwealth of Virginia. Plaintiff further charges that the 

efendants have been guilty of conflicts of interest during the 

everal years they were being paid to represent her interest 

hich conflicts this plaintiff has only recently discovered. 

laintiff charges that the defendant Sto9kburger, used the 

nowledge and information he obtained while acting as her legal 

epresentative to advance and/or attempt to advance his own 

inancial interest; that he used this information to extract 
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imself from a disastrous financial position and placed the 

ntire financial burden of this business venture upon the 

laintiff and the trust fund left to her and her children by her 

eceased husband; and that the defendant, Gentry, Locke, in its 

artnership role and as an employer and partner of the defendant 

tockburger, is responsible and liable for his acts and their 

cts. 

8. Plaintiff further charges that the defendants herein, 

ere negligent in their representation of her. Specifically, 

laintif f charges that the defendants owed a duty to properly, 

ompetently, diligently and properly represent her interest. 

aid defendants owed a duty to advise and counsel plaintiff in 

he manner and method exercised by attorneys in the same or 

imilar circumstances; to take action to protect her interest; to 

void conflicts of interest; and to avoid any improprieties or 

ven the appearance of improprieties in their representation of 

er. Despite these duties owed by the defendants to the 

laintiff, plaintiff charges that these defendants failed to take 

ction against John Olver and Olver Incorporated which they knew 

r should have known was necessary to prevent the losses 

ubsequently suffered by the plaintiff at both "The Vistas" 

reject and the "High Meadows" project. Plaintiff charges that 

he defendant did not take any such action because they 

epresented both John Olver and <;>lver Incorporated at the same 

ime they were undertaking to represent plaintiff's interest; 

hat said defendant never advised the plaintiff of these 

onflicts of interest and, in fact, the plaintiff only discovered 
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his conflict in representation within the past few months. 

laintif f charges that the defendant, Stockburger, using his 

nowledge of her financial affairs, managed to saddle her with 

lmost the entire debt incurred at the "High Meadows 11 project 

nd, with the connivance of others, came up with a scheme which 

e knew or by the exercise of reasonable care, should know will 

nly result in additional costs and expense to her. This scheme 

esulted in the defendant, Stockburger, acquiring 51% of the 

tock of the corporation known as "Rich Hill Development 

orporation" a corporation which defendant Stockburger set up and 

or which he acted as counsel. Plaintiff will show that the 

ntire circumstances surrounding these defendants representation 

f her during the past five ( 5) years has been totally and 

ompletely improper, negligent, and contrary to the canons of 

thics which govern the conduct of lawyers in the Commonwealth of 

irginia. Such conduct constitutes and amounts to negligence, 

alfeasances, misfeasances, and breach of contract, as aforesaid. 

9. Plaintiff charges that as a direct and proximate result 

f the breach of contract, negligence, misfeasances, malfeasants, 

nd improper conduct of the defendants herein, she has suffered 

will continue to suffer losses in the future totalling in 

xcess of Eight Million Dollars. Plaintiff charges that because 

f .the willful, wanton, reckless and improper conduct of the 

Bruce C. Stockburger, she is e~titled to punitive 

as to him and, therefore, seeks an additional amount of 

One Half Million Dollars in punitive damages against this 

efendant and demands a jury to try this cause. 
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January 22, 1992 

Arthur B. Crush, III, Clerk 
Circuit Court for the City 
of Roanoke 
315 West Church Street 
Roanoke, Virginia 24010 

RE: Georgia Anne Snyder-Falkinham 
vs. Bruce c. Stockburger, et al 

Dear Mr. Crush: 

JAMES E. RASNIC 

LICENSED TO PRACTICE 
IN VIRGINIA ONLY 

CIRCUIT C(;t;R7 \ 
RECEIVED & FJ i..~.:: I 

~.'(;) ,. 

t\I Ai• 2 't iS22 
By\l...H:·t\.~,A? or> ·~'.:.: -~~ 
CITY ' ·,;.: :_,:-, .J ;,;,· r··:i-v• l\VI •. 1\.,. ... 

Enclosed herein is a Second Amended Motion for Judgment to be 
filed in the above styled case. By copy of this letter, I am 
forwarding an Order to Frank Miller, attorney for defendants, 
allowing this amendment and extension to file responsive 
pleadings and ask that he forward it on the you for entry with 
the Court. 

Sincerely, 

-- ·;,~ ~---­/ .. ·· ~ I) 
-::-Thomas L. Rasnic 

TLR/pbr 
Enclosure 
c: Frank Miller, III, Esq. 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF ROANOKE 

GEORGIA ANNE SNYDER-FALKINHAM, ) 
) 

Plaintiff, ) 
) 

v. ) THIRD AMENDED MOTION 
) FOR JUDGMENT 
) 

BRUCE c. STOCKBURGER, et Al·, ) CL 91-1212 
) 

Defendants. ) 

TO THE HONORABLE JUDGES OF THE CIRCUIT COURT: 

Without waiving her exceptions and objections to the Court's 

prior ruling and her Motion to Reconsider, the Plaintiff, Georgia 

Anne Snyder-Falkinham, by counsel, files this Third Amended Motion 

for Judgment, alleging the following: 

1. Every allegation contained in the paragraphs of the 

original and amended Motions for Judgments filed in CL 91-1212 are 

repeated and re-alleged as if the same were set forth fully herein. 

2. Plaintiff is a citizen and resident of Montgomery County, 

Virginia. 

3. Defendant, Bruce c. Stockburger, is an attorney with his 

principal office at 800 Colonial Plaza, Roanoke, Virginia. 

4. Defendant, Gentry, Locke, Rakes & Moore, is a Virginia 

general partnership with its principal offices at 800 Colonial 

Plaza, Roanoke, Virginia. Each of the individual defendants in 

this proceeding is, or was at applicable times, a general partner 

in, and employed by, Gentry, Locke, Rakes & Moore. Each of the 
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individual defendants in this proceeding, as a general partner in 

Gentry, LocK:e; Rakes & Moore, and Gentry, Locke, Rakes & Moore will 

sometimes hereinafter be, and have at times heretofore been, 

referenced as either "Gentry Locke" or "Defendants." The 

defendant, Bruce c. Stockburger, will sometimes hereinafter be, and 

has at times heretofore been, referenced as "Stockburger" or 

"Defendant." Gentry Locke and the individual defendants, including 

Stockburger, will sometimes hereinafter be, and have at times 

heretofore been, referenced collectively as the "Defendants." 

4A. The individual general partner-Defendants, as general 

partners of Gentry Locke are jointly and severally liable as 

general partners for the acts of Gentry Locke and Stockburger. 

Each of the individual Defendants, including Stockburger, is being 

sued in his individual capacity, as well as in his/her capacity as 

a general partner of Gentry Locke. Gentry Locke and each of the 

other individual Defendants, excluding Stockburger, are liable for 

Stockburger's actions as hereinafter and heretofore stated. 

s. At all times material hereto, the Defendants have 

undertaken to represent, have represented, and have been charged 

with the duty to represent the Plaintiff in all of her business, 

financial, and personal affairs as her legal representatives and 

lawyers. Stockburger began the representation around 1979 and 

continued until December, 1990. In 1983, Stockburger became 

affiliated with the partnership of Gentry Locke and, subsequently, 

became a general partner in that partnership. 

2 
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SA. Defendants entered into both expressed and implied 

contractual arrangements with Plaintiff during the period beginninq 

in 1983 and continuing until December 1990. Plaintiff paid 

valuable consideration totaling in excess of $300,000 for 

Defendants' representation during this period, in which the 

Defendants agreed to perform and represent her interests in various 

legal matters. Pursuant to these contractual arrangements, the 

Defendants owed to the Plaintiff certain responsibilities and 

duties, as established by the attorney-client relationship, and 

Defendants breached their contractual duties to the Plaintiff, 

thereby causing the Plaintiff damages as hereinafter and heretofore 

stated. 

6. Defendants breached their contractual duties to represent 

the Plaintiff and her business interests properly, competently, 

diligently, and within the standards established for attorneys in 

the Commonwealth of Virginia. Defendants engaged in conduct which 

amounted to conflicts of interest during the period of time that 

they represented her. Further, Stockburger used knowledge and 

information obtained while acting as Plaintiff's legal 

representative to advance and/or attempt to advance his own 

financial interest; used his position as her attorney to 

financially benefit himself and partners in Gentry Locke; and 

failed to adequately and competently advise the Plaintiff as to 

actions which she needed to take with regard to matters about which 

Defendants represented her during the period of 1983 through 

December 1990. 

3 
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7. Defendants violated §54 .1-3906 of the 1950 Code of 

Virginia, as amended, (hereafter "Code") by neglecting their duties 

to Plaintiff, thereby causing Plaintiff to sustain damages as 

stated hereinafter and in Plaintiff's prior pleadings. Further, 

Defendants, as attorneys at law charged with representing the 

Plaintiff, violated their duties under Code §26-5 by negligent 

and/or improper conduct, thereby causing Plaintiff to incur debts 

and to lose or pay money which she would not have had to incur, 

lose, or pay had her attorneys exercised the reasonable degree of 

care, skill, and dispatch required by law in carrying out the 

business for which the Plaintiff had employed them. 

8. In 1986, Defendants (i.e., Gentry Locke and Stockburger) 

and John Olver (hereafter "Olver") contemplated purchasing and/or 

developing into residential housing, either separately and/or with 

some members of the Wiley family (hereafter "the Wileys"), a 600-

acre piece of undeveloped real estate in the City of Radford, 

Virginia (hereafter "High Meadows Project"). Gentry Locke 

eventually decided not to participate as an owner in the High 

Meadows Project. Stockburger, Olver, and the Wileys, however, 

continued planning to develop the High Meadows Project. 

Stockburger, Olver, and/or Olver, Incorporated (a Corporation 

owned by Olver) prepared plans, budgets, and projections for the 

development of the High Meadows Project and decided to attempt the 

development without the financial assistance of the Wileys. 

However, financial means to accomplish the development became an 

ever-pressing need; and Stockburger and Olver, for that reason, 

4 
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turned to the Plaintiff. Stockburger and Olver presented the 

plans, budgets, and projections to the Plaintiff to induce her to 

invest in the stock of a corporation, which became known as the 

Rich Hill Development Corporation (hereafter "Rich Hill") , to 

develop the High Meadows Project. The plans, budgets, and 

projections presented to the Plaintiff disclosed that the 

development would produce profits in the millions of dollars. 

Stockburger and Olver represented that the figures in the plans, 

budgets, and projections were conservative and accurate and that a 

substantial profit would be inevitable. Stockburger and Olver made 

these representations knowing them to be false, incomplete, and 

inaccurate at the time in order to induce Plaintiff to invest in 

the project. The plans, budgets, and projections contained 

material misrepresentations which were known to Stockburger and 

Olver at the time they were made. Stockburger and Olver further 

represented that the development of the High Meadows Project in 

stages would not require any substantial investment by the owners 

of stock in Rich Hill and that, if any contributions were required, 

such contributions and/or responsibilities would be pro rata, based 

upon the percent of stock ownership. 

When Plaintiff reminded Stockburger of some previous problems 

with Olver at "The Vistas" before she purchased her stock in Rich 

Hill, Stockburger represented to Plaintiff that those types of 

problems would not happen again and that he would "ride herd" on 

Olver to make sure that everything was done correctly. This 

representation was made to directly induce Plaintiff to purchase 
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the shares in Rich Hill. Stockburger knew that the false and 

misleading impressions and representations created by him and Olver 

were in fact false and that Olver did have significant problems 

which Stockburger, as counsel for Olver, could not disclose to 

Plaintiff. Stockburger nevertheless acted with the intent that the 

impressions and representations that he and Olver made would be 

acted upon by Plaintiff to her detriment. 

After Plaintiff had orally committed to the project, 

Stockburger and Olver required Plaintiff to pay in excess of 

$20,000 for the same number of shares in Rich Hill which they paid 

at $100 each to acquire. The Plaintiff was never told of this 

unequal purchase price for 100 shares and did not discover it until 

approximately June of 1992. Plaintiff's contribution to purchase 

her 100 shares in Rich Hill was used to pay Gentry Locke, et al., 

for the services it/they rendered to the Wileys before Plaintiff 

became involved in the High Meadows Project. Stockburger had 

previously solicited the help of Plaintiff's husband to encourage 

her to invest in and pay an amount in excess of $20,000 

(Plaintiff's husband also being unaware that this contribution 

would be far in excess of that by Stockburger and Olver.) to Rich 

Hill. 

The High Meadows Project ultimately failed as a result of 

errors by Stockburger and Olver 

projections presented to Plaintiff. 

in the plans, budgets, and 

Plaintiff has suffered in her 

business of construction and in her business reputation because of 

this failure. Plaintiff purchased her stock in Rich Hill in 
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reliance upon the fraudulent appearances and representations of 

Stockburger' and Olver. By their actions aforesaid, Stockburger, 

Olver, and others knowingly executed and attempted to execute a 

plan, scheme, or artifice to obtain moneys, funds, credits, assets, 

securities, or other property owned by Plaintiff by means of false 

and fraudulent pretenses, representations, or promises. It was a 

foreseeable and natural result of Stockburger's fraudulent 

activities that the Plaintiff would rely upon the false impressions 

and representations created by Stockburger and that Plaintiff would 

believe that the impressions and representations created by 

Stockburger were true, when in fact they were false. As a 

proximate result of the false and misleading impressions and 

representations created by Stockburger and Olver, Plaintiff was 

induced to purchase stock in Rich Hill. The false and misleading 

impressions and representations created by Stockburger and Olver 

were of critical importance to Plaintiff in deciding to purchase 

her shares of stock in that the shares were purchased directly from 

Stockburger, as the incorporator and preparer of the stock 

certificates, and in reliance upon the belief that Stockburger was 

a trusted, trustworthy, law abiding, and capable attorney who was 

serving her needs without any conflicts of interest. 

By the actions and omissions described herein, Stockburger and 

others participating in the schemes made, or caused to be made, 

false and misleading representations to persons and entities which 

included Plaintiff, with knowledge of the falsity of the 

representations and with reckless disregard for the truth or 
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falsity of the representations, willfully and maliciously with the 

intent that the representations be relied upon by the Plaintiff so 

as to induce her to part with property or to surrender legal 

rights. As previously alleged herein, Plaintiff justifiably relied 

upon the false and misleading representations made by Stockburger 

and Olver. 

The false and misleading representations made by Stockburger 

and Olver, aided and abetted by the other Defendants, and the 

Plaintiff's justifiable reliance thereupon, proximately caused the 

damage and prejudice of the Plaintiff, entitling her to an award of 

actual and punitive damages against each of the Defendants, with 

liability of the Defendants to be joint and several. The damages 

proximately caused by the Defendants' fraud and participation in 

fraud include the damages set forth herein and in the original and 

Amended Motions for Judgment filed in this proceeding. 

9. Stockburger engaged in concerted action which amounted to 

fraud and deceit in that he, in conspiracy and concert with others, 

during the period beginning in September, 1990, and ending in 

December, 1990, developed a scheme, artifice, or devise whereby he 

could avoid any and all responsibility to the Plaintiff as a co­

guarantor on certain notes and obligations executed by the both of 

them (i.e., Plaintiff and Stockburger) to Central Fidelity Bank. 

Stockburger, in conspiracy and in concerted action with others, 

devised a deceptive and fraudulent scheme to procure the 

Plaintiff's execution of a document,. purporting to be a release 

from the Plaintiff. The execution of this document was procured by 

8 
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fraud and deceit on the part of Stockburger, while Stockburger, as 

a co-director with Plaintiff in Rich Hill and as a legal 

representative to Plaintiff and her various entities, owed a 

fiduciary duty to Plaintiff. As a result of this fraudulent and 

deceptive scheme, Plaintiff lost her rights as a co-guarantor to be 

reimbursed by Stockburger, who was a co-guarantor on certain notes 

and obligations owed to Central Fidelity Bank in the amount of 

approximately 1. 8 million dollars. Plaintiff did not learn of this 

scheme until June, 1992. Further, Stockburger committed fraud and 

deceit by purporting to obtain a loan in the approximate amount of 

$700,000 from Central Fidelity Bank and thereafter failing to go 

through with this loan, while leaving Plaintiff under the 

impression that such loan had been procured, made, and completed. 

Stockburger's fraud and deceit in not closing on this additional 

loan was specifically designed to avoid obligating himself for an 

additional $700,000, which was desperately needed by Rich Hill to 

avoid bankruptcy. 

10. Stockburger, while acting as counsel for Plaintiff, 

either negligently misrepresented or willfully and intentionally 

misrepresented certain facts to her, which she reasonably relied 

upon to her detriment, in that Stockburger and Olver represented to 

Plaintiff that the High Meadows Project would cost 1.4 million 

dollars to develop, while knowing that the actual cost would far 

exceed this represented amount. The High Meadows Project actually 

cost in excess of 3.5 million dollars to develop. As a result of 

the negligence and willful and intentional misconduct of 
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Defendants, as identified in the prior pleadinqs and herein, 

Plaintiff has sustained compensatory damaqes in excess of 4. 5 

million dollars. 

11. By their actions and omissions aforesaid, the Defendants 

by fraudulent concealment or other actions intentionally prevented 

Plaintiff from acquirinq material information reqardinq the 

acquisition and sale of stock in Rich Hill and the manaqement and 

operation of the Hiqh Meadows Project. Defendants' fraudulent 

concealment proximately caused the damaqe and prejudice of 

Plaintiff, entitlinq her to an award of actual and punitive damaqes 

aqainst each of the Defendants, with liability of the Defendants to 

be joint and several. 

12. Defendants and Stockburqer failed to disclose to 

Plaintiff facts which they knew miqht justifiably induce Plaintiff 

to act or refrain from actinq in the business transactions in 

question. Defendants and stockburqer were under a duty to exercise 

reasonable care to disclose the facts concerninq the matters in 

question in that: 

a) Defendants and Stockburqer were obliqated to disclose to 
Plaintiff its leqal representation of Olver and Olver, 
Incorporated, since they owed a fiduciary duty to 
Plaintiff; 

b) Defendants and Stockburqer were obliqated to disclose to 
Plaintiff all conflicts of interest and procure an 
informed waiver of such conflicts, since they owed a 
fiduciary duty to Plaintiff and since Stockburqer owned 
an interest in Rich Hill; 

c) Defendants and Stockburqer were obliqated to disclose to 
Plaintiff the errors in the plans, budqets, and 
projections of Stockburqer, Olver, and/or Olver, 
Incorporated; 

10 
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d) Defendants and Stockburger were obligated to disclose to 
Plaintiff the consequence of her and Stockburger's 
unequal initial contributions to purchase shares in Rich 
Hill; 

e) Defendants and Stockburger were obligated to disclose to 
Plaintiff the financial resources of Stockburger and 
Olver and the effect of such "resources" on: the 
viability of the High Meadows Project; the execution of 
various notes to financial institutions; and the ability 
to pay the debt obligations of Rich Hill by Stockburger 
and/or Olver; 

f) Defendants and Stockburger were obligated to disclose to 
Plaintiff the financial reasons for Olver's departure 
from the High Meadows Project; 

g) Defendants and Stockburger were obligated to timely 
disclose to Plaintiff the reasons why they refused to 
take legal actions against Olver and/or Olver, 
Incorporated, when the actionable conduct was first 
discovered; 

h) Defendants and Stockburger were obligated to disclose to 
Plaintiff that she was not legally obligated to pay the 
general liabilities of Rich Hill; 

i) Defendants and Stockburger were obligated to disclose to 
Plaintiff and others the consequence of Plaintiff's 
selling a block of stock in Rich Hill to Stockburger, 
including the potential tax effect of such transaction on 
Plaintiff, her Marital Trust, Residual Trust, and other 
beneficiaries of the two trusts; 

j) Defendants and Stockburger were obligated to disclose to 
Plaintiff the consequence of any purported "release" of 
Stockburger on the Plaintiff's ability to sue Stockburger 
for contributions; and 

k) The actions and omissions of the Defendants and 
Stockburger were constructively fraudulent in that they 
had a tendency to deceive the Plaintiff, violated the 
public trust and private confidence reposed in attorneys 
and the legal system, and were injurious to the public 
interest. 

By their actions and omissions aforesaid, the Defendants, other 

than Stockburger, participated in, and aided and abetted, 

Stockburger's fraudulent nondisclosure of material facts to 
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Plaintiff. Defendants' nondisclosure proximately caused the damage 

and prejudice of Plaintiff, entitling her to an award of actual and 

punitive damages against each of the Defendants, with liability of 

the Defendants to be joint and several. 

13. By virtue of their employment as attorneys at law for 

Plaintiff, Defendants owed a fiduciary duty to Plaintiff. The 

fiduciary duty owed by Defendants included the duties previously 

alleged. By the actions and omissions described herein and in the 

prior pleadings, Defendants and Stockburger willfully breached the 

fiduciary duties they owed to Plaintiff, proximately causing 

Plaintiff damage and prejudice and entitling Plaintiff to an award 

of actual and punitive damages against each of the Defendants, 

including Stockburger. By their actions and omissions described 

herein, the Defendants, other than Stockburger, each participated 

in, and aided and abetted, the breaches by Stockburger of his 

fiduciary obligations to Plaintiff. The Defendants' breach of 

fiduciary duty proximately caused the damage and prejudice of 

Plaintiff, entitling her to an award of actual and punitive damages 

against each of the Defendants, with liability of the Defendants to 

be joint and several. 

14. As a result of the Defendants' actions and omissions 

aforesaid, the Defendants and specifically Stockburger were 

unjustly enriched by the receipt of attorneys' fees from Plaintiff 

and the removir.g of Stockburger from further liability related to 

the business transactions of Rich Hill and the High Meadows 

Project. The Defendants received said benefits with knowledge of 
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the fact that the benefits were the direct and proximate result of 

their unlawful activities. Plaintiff is entitled to rescind the 

purchase and/or sale of Rich Hill stock, releases, and other 

transactions which Plaintiff entered into as a result of 

Defendants' wronqdoinq, is entitled to an accountinq by Defendants 

regarding the application and use of funds in Rich Hill, is 

entitled to restitution of the monies paid out by Plaintiff to pay 

off the qeneral liabilities of Rich Hill, and is entitled to 

restitution of the monies paid out by Plaintiff to pay off the 

debts of Rich Hill on which Stockburger was once liable. 

15. Because of Defendants', and specifically Stockburger's, 

willful, intentional, wanton, and reckless conduct, Plaintiff is 

entitled to punitive damaqes against each of the Defendants, 

jointly and severally. 

WHEREFORE, Plaintiff demands judgment against the Defendants 

Stockburqer, Gentry Locke, s. D. Roberts Moore, William R. Rakes, 

James R. Austin, Charles L. Williams, Jr., Eugene E. Derryberry, 

William J. Creech, Jr., James c. Joyce, Jr., Linda Davis Frith, w. 
David Paxton, w. William Gust, Guy M. Harbert, III, David G. 

Weaver, Howard J. Beck, Jr., Janes. Glenn, and G. Michael Pace, 

Jr., jointly and severally, in the sum of FOUR MILLION AND FIVE 

HUNDRED THOUSAND DOLLARS ($4,500,000) plus prejudgment interest 

until paid and costs expended in this action, together with 

punitive damages in the sum of ONE MILLION DOLLARS ($1,000,000), 

and further prays for rescission, restitution, an accounting, and 

all other relief which is warranted on the evidence at trial. 
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A trial by jury is demanded by Plaintiff. 

THOMAS L. RASNIC, ESQ. 
Rasnic and Rasnic, PC 
7 Main Street 
P.O. Box 733 
Jonesville, Virqinia 
(703) 346-3690 
Virqinia State Bar #16844 

and 

ROGER JENNE, ESQ. 
Jenne, Scott & Bryant 
260 N. Oco. street 
P.O. Box 161 

GEORGIA ANNE SNYDER-FALKINHAM 

by:~ 
'OfCOUriSe 

Claveland, Tennessee 37364-0161 
(615) 476-5506 
Tennessee State Bar #000966 

COUNSEL FOR PLAINTIFF 

CERTIFICATE 

I, Thomas L. Rasnic, do hereby certify that a true and 

accurate copy of the f oreqoinq Third Amended Motion for Judgment 

was mailed to counsel of record for the Defendants on this 6th day 

of October, 1992. 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF ROANOKE 

GEORGIA ANNE SNYDER-FALKJNHAM, 

Plaintiff, 
versus No. CL91-1212 

BRUCE c. STOCKBURGER, ET AL., 

Defendants. 

MOTION FORA 
DISPUTE RESOLUTION EVALUATION SESSION 

This defendant, Bruce C. Stockburger, by counsel, comes now and respectfully moves, 

pursuant to Va. Code Ann. § 8.01-576.5, this Court to enter an Order referring this case to 

a dispute resolution evaluation session. 

MEMORANDUM IN SUPPORT OF 
MOTION FOR A DISPUTE RESOLUTION EVALUATION SESSION 

In Va. Code Ann. §§ 8.01-576.4, et seq., the General Assembly established a 

mechanism for ref erring any contested civil matter or selected issues in a civil matter to 

dispute resolution proceedings. Under Code§ 8.01-576.5, "a court ... on motion of one of 

the parties, may refer any contested civil matter, or selected issues in a civil matter to a 

dispute resolution evaluation session in order to encourage the early settlement of disputes." 

In the dispute resolution evaluation session, the parties conduct a preliminary 

meeting with a trained "neutral" and assess the case and decide whether to continue with 

a dispute resolution proceeding or with adjudication. See Va. Code Ann. § 8.01-576.4. With 

the complex transactions in this case, the large number of allegations, and the protracted 
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nature qf this ~e,, Defendant Stockburger believes that the above procedure would be 

useful and potentially could save judicial resources. 

WHEREFORE, Defendant Bruce C. Stockburger respectfully requests that this Court 

enter an Order referring this case to a dispute resolution evaluation session. 

Frank B. Miller, III 
S. Vernon Priddy, III 
Michele H. Metcalfe 
Rudolph Bumgardner, IV 
SANDS, ANDERSON, MARKS &: MILLER 

801 E. Main Street 
P. 0. Box 1998 
Richmond, Virginia 23216-1998 
(804) 782-7255 

BRUCE C. STOCKBURGER 

By Counsel 

- 2 -
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CERTIFICATE 

I certify that on this 15th day of December, 1993, a true copy of the foregoing was 

delivered by hand to: 

Thomas L Rasnic 
RAsNic AND RAsN1c, PC 
Post Office Box 733 
Jonesville, Virginia 24263 

Roger Jenne 
J&~NE, BRYAT'll-r A.'l\'D ScO'IT 
Post Office Box 161 
Cleveland, Tennessee 37364-0161 

Ronald D. Hodges 
WHARTON, ALDHIZER & WMVER 

100 S. Mason Street 
Harrisonburg, Virginia 22801 

- 3 -
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF ROANOKE 

GEORGIA ANNE SNYDER-f ALKINHAM, 

Plaintiff, 
versw No. CL91-1212 

BRUCE c. STOCKBURGER, ET AL., 

Defendants. 

MOTION FORA 
DISPUTE RESOLUTION EVALUATION SESSION 

This defendant, Bruce C. Stockburger, by counsel, comes now and respectfully moves, 

pursuant to Va. Code Ann. § 8.01-576.5, this Court to enter an Order referring this case to 

a dispute resolution evaluation session. 

MEMORANDUM IN SUPPORT OF 
MOTION FOR A DISPUTE RESOLUTION EVALUATION SESSION 

•"' In Va. Code Ann. §§ 8.01-576.4, et seq., the General Assembly established a 

mechanism for .ref erring any contested civil matter or selected issues in a civil matter to 

dispute resolution proceedings. Under Code§ 8.01-576.5, 11a coun ... on motion of one of 

the parties, may refer any contested civil matter, or selected issues in a civil matter to a 

dispute resolution evaluation session in order to encourage the early settlement of disputes." 

In the dispute resolution evaluation session, the parties conduct a preliminary . 
meeting with a trained "neutral" and assess the case and decide whether to continue with 

a dispute resolution proceeding or with adjudication. See Va. Code Ann. § 8.01-576.4. With 

the complex transactions in this case, the large number of allegations, and the protracted 
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nature of this case, Defendant Stockburger believes that the above procedure would be 

useful and potentially could save judicial resources. 

WHEREFORE, Defendant Bruce C. Stockburger respectfully requests that this Court 

enter an Order referring this case to a dispute resolution evaluation session. 

Frank B. Miller, III 
S. Vernon Priddy, III 
Michele H. Metcalfe 
Rudolph Bumgardner, IV 
SANDS, ANDERSON, MARKS & MILLER 

801 E. Main Street 
P. 0. Box 1998 
Richmond, Virginia 23216-1998 
(804) 782-7255 

BRUCE C. STOCKBURGER 

By Counsel 

- 2 • 
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. . 
CERTIFICATE 

I certify that on this 15th day of December, 1993, a true copy of the foregoing was 

delivered by hand to: 

Thomas L. Rasnic 
RAsNIC AND RASNIC, PC 
Post Office Box 733 
Jonesville, Virginia 24263 

Roger Jenne 
JENNE, BRYANT AND Scorr 
Post Office Box 161 
Cleveland, Tennessee 37364-0161 

Ronald D. Hodges 
WHARTON, ALDHIZER & WFAVER 

100 S. Mason Street 
Harrisonburg, Virginia 22801 

- 3 -
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I.Aw 0l"PICBS 

SANDS, ANDB:asoN, MA.Bxs & MILLER 

FRANK B. MILLER, Ill 

A PHOPBSSIONAL CORPORATION 

THE Ross BUILDING 

801 EA.sT MAIN STBEET 

PosT 0PPICE Box 1998 

RICBNOND, VIROINIA 23216-1998 

8041648 -1636 

December 15, 1993 

Arthur B. Crush, III, Clerk 
Circuit Court of the city of 
315 Church Avenue, SW 
P. o. Box 2610 
Roanoke, VA 24010 

Res Georgia ADD• snyder-~alkinhall 
v. Bruce c. stock))urger, et al. 
case 110. CLt1-1212 
our ~il• Bo. 48-023375 

Dear Mr. crush: 

TELECOPIER 
8041783 - 2926 
8041783 - 7291 

DIRECT DIAL llO.: :i·7a5 
~ 

Enclosed please find a Motion for a Dispute Resolution 
Evaluation Session pursuant to Va. Code Ann. S 8.01-576.5, which 
we would appreciate your filinq amonq the papers in this matter. 

We are enclosinq a copy of the sketch for the order based 
upon this motion. The oriqinal of the sketch, alonq with a copy 
of this motion, is beinq sent directly to Judqe Jenninqs for his 
consideration. 

Please advise if you need further information from us. 

FBMIII/sfp 
Enclosure 

Sincerely yours, 

O~lt:l.Y..Al ~t;;Nl!I> ·~ 
, 6.A NA" 6. JIJ L!.U,,; l ll 

Frank B. Miller, III 

cc: The Honorable Barnard F. Jenninqs (w/enc.) 
Thomas L. Rasnic, Esquire (w/enc.) 
Roqer Jenne, Esquire (w/enc.) 
Ronald D. Hodges, Esquire (w/enc.) 
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BK 0052 PG 00881 
VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF ROANOKE 

GEORGIA .ANNE SNYDER-FALKINHAM, 

Plaintiff, 
versus No. CL91-1212 

BRUCE c. STOCKBURGER, ET AL., · RECEIVED DEC 2 2 1993 
Defendants. 

ORDER 

This day came Defendant Bruce C. Stockburger, by counsel, and moved, pursuant to 

Va. Code Ann. § 8.01-576.5, that the above case be referred to a dispute resolution 

evaluation session. Upon consideration of which, it is hereby ADJUDGED, ORDERED 

and DECREED that this case and all parties be referred to a dispute resolution evaluation 

session to be held in accordance with the Va. Code Ann. §§ 8.01-576.4, et seq. 

The Court also ORDERS and DIRECTS the parties to return to Court on January 

31, 1994, in accordance with its regular docket and procedure, irrespective of the referral 

to an evaluation session. 

If Plaintiff Snyder-Falkinham objects, she shall be excused if, within fourteen days 

after entry of this Order, she personally signs and files with the Court a written statement 

stating that the dispute resolution process has been explained and she objects to the referral. 
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I ASK FOR nns: 

~-
Frank B. Miller, ill 
S. Vernon Priddy, ill 
Michele H. Metcalfe 
Rudolph Bumgardner, IV 
SANDS, ANDERSON, MARKs a: Mn.um 
The Ross Building, Suite 1500 
801 E. Main Street 
Richmond, Virginia 23219 

SEEN: 

Thomas L Rasnic 
RAsNic AND RAsNic, PC 
Post Office Box 733 
Jonesville, Virginia 24263 

Roger Jenne 
JENNE, BRYANr AND Scarr 
Post Office Box 161 
Oeveland, Tennessee 37364-0161 

Ronald D~ Hodges 
WHARTON, Aw & WEAVER 

100 S. Mason Street 
Harrisonburg, Virginia 22801 

~ BK 0052 PG OOH82 
ENTERBD:.2$j)~ .2// /f'f 3 
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VIRGINIA: 
~ ~--· 

IN THE CIRCUIT COURT FOR THE CITY OF ROANOKE 

GEORGIA ANNE SNYDER-FALKINHAM Plaintiff 

vs. Case No.: No. CL91-1212 

BRUCE C. STOCKBURGER, ET AL. Defendants 

PLAINTIFF'S TRIAL BRIEF 

I. 

Statement of the Case 

The within cause is a professional liability case. The 

plaintiff has sued her former attorney, Bruce Stockburger, and 

the partners of the law firm Gentry, Locke, Rakes and Moore 

(hereinafter referred to as GLRM), to-wit: S.D. Roberts Moore, 

William R. Rakes, James R. Austin, Charles L. Williams, Jr., 

Eugene E. Derryberry, William J. Creech, Jr., James c. Joyce, 

Jr., Linda Davis Frith, w. David Paxton, W. William Gust, Guy M. 

Harbert, III, David G. Weaver, Howard J. Beck, Jr., Jane S. 

Glenn, and G. Michael Pace, Jr. Plaintiff's cause of action is 

predicated upon the following theories of liability: 

(1) Breach·of fiduciary duty 

(2) De~endant's breach of the standard of 
care required of attorneys in the 
Commonwealth of Virginia 

(3) Fraud and misrepresentation 

(4) Vicarious liability 

l 

... 
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Plaintiff asserts that in many instances Stockburger's 

liability, as well as some of the individual partners, is predi­

cated upon affirmative acts. In other instances, the plaintiff 

asserts the liability of the defendants, who are Stockburger's 

partners, is predicated under the theory of vicarious liability. 

The plaintiff seeks compensatory and punitive damages or, in 

the alternative, ·rescission. 

II. 

Statement of the Facts 

Plaintiff contends that the preponderance of the evidence, 

in this case, establishes the following facts: The plaintiff is a 

high school graduate. She was married to Peter Snyder, a house­

wife and mother of two children, Michael and Stacy. Mr. Snyder 

met an untimely death, as the result of an airplane crash, in 

.1977. Mr. Snyder's Will provided for a marital and residual 

trust, with the plaintiff and her children designated as bene­

ficiaries. 

The attorney-client relationship, between the plaintiff and 

defendant Stockburger, began in early 1980, while Mr. Stockburger 

was a partner in the law firm of Long, Long & Stockburger, 

Blacksburg, Virginia. The attorney-client relationship, between 

the plaintiff and the defendant Stockburger and his associated 

law firms of Long, Long & Stockburger, and Gentry, Locke, Rakes & 

Moore, continued from that time through 1990 and into early 1991. 

Mr. Stockburger left the law firm of Long, Long & Stockburger in 
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1983 and became a partner in the Roanoke firm of Gentry, Locke, 

Rakes & Moore. 

The relationship between the plaintiff and the defendant 

Stockburger evolved from a simple attorney-client relationship to 

a friendship relationship and eventually to the point where 

defendant Stockburger was providing legal and financial advice in 

all of the plaintiff's personal and business dealings. The 

plaintiff contends that she checked with Mr. Stockburger in 

making all major business decisions. Mr. Stockburger himself 

acknowledges that he and his law firm represented the plaintiff 

in thousands of matters. The evidence establishes that, from the 

time Mr. Stockburger joined the Gentry, Locke firm, the plaintiff 

and her related business paid the defendant and his law firm in 

excess of $300,000 in legal fees. 

In the early 1980's, plaintiff, with the advice of Mr. 

Stockburger, started a construction business. Mr. Stockburger 

also entered into a business relationship with the plaintiff, in 

an enterprise known as LSF, a partnership which owned certain 

real estate in Blacksburg that was originally.owned by plaintiff. 

At the same time as Stockburger had the attorney-client/ 

friendship/business advisor relationship with the plaintiff, he 

also had an attorney-client/friendship/business advisor relation­

ship with John Olver. Stockburger also was a business partner 

with John Olver. Further, Stockburger and his law firm did legal 

work for Olver Incorporated, an engineering firm wherein John 

Olver was a principal. In ad~ition, Stockburger and Olver were 
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partners in the ownership of a recreational sail boat. The 

relative relationship of the plaintiff, Stockburger, Olver, the 

plaintiff's business entities, Olver's business, and the personal 

relationship was essentially as above outlined in 1985. In 

addition, Mr. Stockburger had drafted a Last Will and Testament 

for the plaintiff, designating himself as an alternate co-

executor. 

At this point in time, the defendant Stockburger knew as 

much or more about the plaintiff's finances than did the plain­

tiff. Stockburger directed her in her day-to-day activities. She 

had complete trust and confidence in Stockburger. In Stock­

burger' s own language in a letter dated October 1, 1986, directed 

to Ralph Sampson, Jr., wherein he sought to become counsel for 

Ralph Sampson, he characterized the relationship which 

Stockburger and the law firm of Gentry, Locke, Rakes and Moore 

had with the plaintiff, as follows: 

We are very sensitive to your hesitancy to 
place total faith in any adviser in light of 
the situation in which you find yourself. Our 
involvement on your behalf comes about solely 
as a result of your relationship with Georgia 
Anne Snyder-Falkinham, for whom we have 
performed legal and advisory services in all 
aspects of her financial and business deal­
ings • • • 

We sincerely hope that in the future, we will 
earn your trust in the same manner we have 
earned Georgia Anne's. 

Plaintiff's complaints, which form the basis of her lawsuit 

herein, arise principally from the activities associated with two 

projects. The first, known as "The Vistas," was a cluster housing 
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project in Blacksburg, Virginia, developed by one of the plain­

tiff's business entities (Snyder and Associates). The second 

involved activities associated with a corporation known as Rich 

Hill Development Corporation, which was created by Stockburger to 

develop a subdivision in Radford, Virginia, known as "High 

Meadows." 

A. The Vistas~ As stated, The Vistas was a cluster housing 

project in Blacksburg, Virginia. In December of 1985, while the 

plaintiff was recuperating from a fractured knee, plans were 

underway for the development of The Vistas. John Olver contacted 

the plaintiff, to solicit the site engineering work concerning 

this project. The site engineering included the development of a 

site plan, utilities, and erosion and sediment control. The 

plaintiff was familiar with Olver, as an engineering firm, with 

expertise limited to the development of sewage treatment plants. 

The plaintiff questioned Olver concerning his ability to do site 

engineering work involving town houses and received assurances 

that Olver and Olver Incorporated possessed this expertise. The 

plaintiff conferred with her attorney and advisor, Stockburger, 

and was likewise told that Olver possessed this expertise. 

Stockburger encouraged the plaintiff to use Olver for the site 

engineering work on The Vistas project. Stockburger handled the 

legal aspects of the development of this project, including the 

formation of a separate entity known as Snyder & Associates, 

which was a partnership between The Snyder Company, Inc., a 

company owned solely by the plaintiff, and R•lph Sampson Develop-
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ment Corporation, a company owned by former Virginia basketball 

standout Ralph Sampson, Jr. Stockburger also rendered legal 

advice to Sampson, in the creation of his business entity, formed 

for the purposes of The Vistas development. 

Stockburger did not advise the plaintiff to secure a written 

contract from Olver or Olver Incorporated. Nor did the defendant 

advise the plaintiff to require the engineer to provide a per­

formance bond or proof of insurance. Stockburger had actual 

knowledge that neither Olver nor Olver Incorporated had any 

professional liability insurance, to protect the plaintiff in the 

event of Olver's default. The plaintiff experienced various 

problems during the development of The Vistas, beginning in 

early 1986. She contended that the problems were the result of 

engineering mistakes of Olver. Plaintiff looked to Stockburger, 

to protect her interests and correct problems which she attri-

buted to Olver. However, Stockburger discouraged her from taking 

any ·legal action against Olver or Olver Incorporated and encour­

aged her to continue putting funds into The Vistas project, which 
\ 

far exceeded the reasonable costs required to do the site de-

velopment. 

B. High Meadows: Unbeknownst to the plaintiff, and during 

the construction of The Vistas in 1986, Stockburger and Olver 

were negotiating with a landowner near Radford, by the name of 

Jim Wiley, for th~ development of a 600 acre tract in Radford, 

Virginia. Stockburger, by letter dated March 6, 1987, proposed 

to Wiley a plan for the development of the 600 acre tract. His 
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proposal included the equity owners, for this development, as the 

Wiley family, Olver, and the law firm of Gentry, Locke, Rakes & 

Moore. Stockburger specifically recommended that the contractor, 

to be utilized in the development of the project, not be an 

equity owner. The Wiley family was represented by Attorney 

Talford Kemper of the law firm of Woods, Rogers & Hazlegrove, 

Roanoke, Virginia.· Projections, concerning development costs and 

profitability, were prepared by Stockburger and Olver. For yet 

unknown reasons, the Wiley family and GLRM chose not to partici­

pate as equity owners of the development. At that time, Stock­

burger was the moving force in bringing the plaintiff into this 

business transaction, wherein Stockburger, her legal advisor in 

all aspects of her business and personal affairs, was also her 

business partner. John Olver was also to be an equity owner in 

this project. The plaintiff and Olver had become adversarial at 

this time (1986-1988), as the result of the development of The 

Vistas. The plaintiff did not want to become involved as owner 

with John Olver: however, Stockburger encouraged the plaintiff to 

become involved as an owner and, as an inducement, advised her 

that he would look after her interest, ride herd over Olver, and 

not let the mistakes occur in the High Meadows development that 

had occurred in The Vistas project. Stockburger also represented 

to the plaintiff that profits would be high and she would recoup 

any loss, which she suffered on The Vistas. Stockburger provided 

projections to the plaintiff as to cost and profitability, and 

represented unto the plaintiff that the project would be built on 
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borrowed funds, without the need of any personal funds being 

used as capital outlay. At the same time, Olver, being adver­

sarial with the plaintiff over The Vistas, did not want to become 

involved as a business owner with the plaintiff. Again, Stock­

burger induced Olver to take the plaintiff into the project, as a 

business partner, because of her financial strength. 

Because of the attorney-client relationship between Stock­

burger and the plaintiff, he was aware of all her finances. 

Stockburger even discussed the plaintiff's financial worth with 

Olver, on recreational outings. Based upon Stockburger's repre­

sentations, inducements, and encouragement, the plaintiff, 

Stockburger and Olver struck an agreement to form the Rich Hill 

Development Corporation (RHDC), for the ~evelopment of the High 

Meadows project. Stock ownership was to be owned equally among 

the three. Capital contribution for the stock ownership was to be 

$100 per person. Stockburger advised the plaintiff that he and 

his law firm had been employed by Jim Wiley to do legal work 

concerning the Hiqh Meadows project. He represented that, since 

Wiley was not going forward with the project, it would be neces­

sary for the plaintiff to pay the legal bill incurred by Wiley. 

As the result of this, Stockburger prepared and submitted to the 

plaintiff a bill for services, purporting to have been incurred 

by James Wiley, in the amount of $11,461.01, and had the plain­

tiff issue a check to the defendant law firm for said amount. In 

actuality, Jim Wiley was represented by Talford Kemper. Jim Wiley 

never employed Stockburger or ~entry, Locke, Rakes & Moore, nor 
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did he agree to pay any legal fees to the defendants. At the same 

time, Stockburger represented unto the plaintiff that Wiley had 

incurred certain engineering fees to Olver and further repre­

sented that it would be appropriate for the plaintiff to pay 

these fees. Stockburger had Olver prepare a bill and submitted to 

the plaintiff for payment. Therefore, plaintiff paid over $20,000 

for one-third o~ the stock, as co~pared to Stockburger and Olver 

paying $100 each. Stockburger amusingly referred to this payment, 

in discussion with Olver, as the plaintiff's "initiation fee." 

Stockburger intended from the outset to take advantage of his 

client to his benefit. 

GLRM did the legal work to establish Rich Hill Development 

Corporation, a 

owned by the 

corporation in which one-third of the stock was 

plaintiff, Olver, and Stockburger. Initially, the 

corporate purpose was to develop the High Meadows project. 

In furtherance of the development, the three shareholders 

went to the First National Bank of Christiansburg, Virginia, for 

purposes of securing initial development funds. The development 

funds, including a line of credit, were all individually guaran­

teed by Stockburger, the plaintiff and Olver. Stockburger had a 

personal interest in Rich Hill Development Corporation, personal­

ly obligated himself on the indebtedness, represented Rich Hill 

Development Corporation, continued to represent the plaintiff and 

Olver in their individual capacities and also continued to 

represent Olver, Incorporated and the various entities owned by 

or associated with the plaintiff (i.e. The Snyder Company, Snyder 
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& Associates, Peter C. Snyder Trust). 

Olver proceeded with the engineering work on the High 

Meadows project. Stockburger, again, having knowledge that Olver 

and Olver, Incorporated had no liability insurance coverage, did 

not require a bond, nor did he require his friend and client 

Olver to enter into a written contract. As this project de­

veloped, the parties also sought financing from Central Fidelity 

Bank, which included a development loan, construction loan and 

other commitments. The bank conditioned its loan commitments upon 

the personal guarantees of the plaintiff, Olver and Stockburger. 

The bank required the parties to provide their financial state­

ments. The financial statement provided by the plaintiff indi­

cated her net worth to be in excess of $3,000,000. Although 

unknown to the plaintiff, the financial statement provided by 

Olver indicated his net worth to be in excess of $3,000,000, and 

the financial statement provided by Stockburger indicated his net 

worth to be in the neighborhood of $300,000. Stockburger has 

testified by discovery deposition that, at the time he signed the 

guarantee agreements, he did not have the financial ability to 

make good on the guarantees, and testified that he never intended 

to make any personal payment under the guarantees. 

Not long after the site development at High Meadows started, 

the plaintiff perceived engineering mistakes she attributed to 

Olver. At about this time, Olver opted to withdraw as a share­

holder, before the principal loans were made and the guarantees 

executed. Stockburger recommended to the p~aintiff that Olver be 
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allowed to 

Development 

bu~ger each 

they would 

withdraw and proceed with the ownership of Rich Hill 

Corporation on a 50/50 basis. Plaintiff and Stock­

owned SO percent of the stock. It was intended that 

share equally in the profits of the corporation. At 

that point in time, Stockburger permitted Olver, who did have 

financial ability, to withdraw from the corporation and released 

him of any of the financial burden •• The evidence will establish 

that, from that point forward, Stockburger cast the entire 

financial burden of this enterprise upon the plaintiff, even 

though he owned SO percent of the stock and even though the 

initial construction loan from Central Fidelity Bank was guaran­

teed by Stockburger. The initial financial commitment, personally 

guaranteed by the plaintiff and Stockburger, was approximately 

$2,990,660. 

Stockburger's original projections, concerning development 

costs of High Meadows proved to be greatly_ understated. Further 

Stockburger advised the plaintiff, as an inducement to involve 

her in this project, that the project would be built on borrowed 

funds, without the necessity of infusing individual funds. This 

also proved to be false. When the need for the infusion of 

additional capital became apparent, Stockburger contrived various 

plans to get money from properties owned by the plaintiff and 

from plaintiff's trusts, and from the plaintiff's children, to 

invest in this project, while at all times failing to invest any 

funds him$.elf. In fact, Stockburger did not even execute notes 

for his share of these funds. In addition, during this time 
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period, Stockburger arranged to have Rich Hill Development 

Corporation purchase for his use a 1988 Isuzu Trooper and pre­

pared an agreement dated July 7, 1988, reflecting that the 

consideration for the use of the vehicle would be charged against 

Stockburger's share of the company profits. Of course, there 

never were any company profits. All funds, even for this vehicle 

used by the defendant Stockburger, were provided by the plain­

tiff. 

By early 1989, Stockburger realized that the project needed 

substantial additional funds. On February 2, 1989, Stockburger 

wrote a letter to Fred Baldwin, Vice President of Central Fideli­

ty Bank, advising Baldwin of a major cost overrun on the project 

and requesting an additional $1,000,000 in loans. Central Fideli­

ty reviewed Stockburger's request and by letter dated April 27, 

1989, advised Stockburger that, if the developer would infuse 

$500,000 in capital, Central Fidelity would loan an additional 

$612,000. At this point, Stockburger contrived a series of 

schemes to secure the additional funds from the plaintiff or her 

trusts, while at all times protecting himself. 

Stockburger recommended to the plaintiff that she have her 

children withdraw $500,000 from the residual trust income, 

ostensibly for the purposes of buying stock in one of the plain­

tiff's businesses known as The Snyder Company. On May 9, 1989, 

Stockburger drafted a letter to the Crestar Trust Department, 

wherein the children were to receive these fund. The plaintiff 

received the $500,000 from her children and put it into Rich Hill 
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Development: however, the stock that was to be issued to the 

children in exchange for the $500,000 was never issued. Instead, 

Stockburger later had the plaintiff sign a note payable to her 

children, requiring her to repay said amount and, at the same 

time, had Rich Hill Development sign a note to the plaintiff, 

representing unto her that she would be paid. At this point, 

·Stockburger did no~ guarantee the note back to the plaintiff. 

Since Stockburger had managed to get $500,000 of the plain­

tiff's funds infused into Rich Hill, it was now time to go forth 

with the $612,000 Central Fidelity loan. All loan documents, 

including the personal guarantees of Stockburger and the plain­

tiff, were put in place for closing1 however, funds were never 

drawn against this loan. The plaintiff learned, for ·the first 

time, during the course of the within litigation, that Stock­

burger did not draw against the Central Fidelity loan as was 

planned. Instead, Stockburger devised other ways to obtain the 

needed funds from the plaintiff, while at all times leading her 

to believe that the Central Fidelity loan had been used and was 

exhausted. The plaintiff had sold some lots at Nags Head, North 

Carolina, that had been held as collateral for the Central 

Fidelity loan. She had the monies received from that property, 

together with some interest, totalling $251,321.17, placed in a 

certificate of deposit with Central Fidelity Bank. Central 

Fidelity Bank drew against the certificate of deposit, to service 

the interest requirements on the construction loan wherein 

Stockburger was a guarantor. Again, the plaintiff received a 
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promissory 

plaintiff 

note from Rich Hill Development Corporation. The 

expected repayment; however, at a later time, $62,556 

of this money was converted to worthless stock. 

In October, 1989, Stockburger conceived yet another idea to 

obtain funds from the plaintiff. He suggested and did the legal 

work for the creation of the Snyder Land Trust. He had the 

plaintiff's chfldr-en obtain $326,756 from the residual trust to 

fund the Snyder Land Trust. Stockburger then had the Snyder Land 

Trust buy three pieces of rental property from the plaintiff. The 

plaintiff then put the entire $326,756 into Rich Hill Development 

and again received a note, with Stockburger's representation that 

the note would be repaid. Again, at a later time, the plaintiff 

received worthless Rich Hill Development stock in exchange for 

the cancellation of the note obligation. (The monies required by 

the plaintiff, as outlined above, which were infused into Rich 

Hill, was in direct response to a loan request made to Central 

Fidelity Bank. Central Fidelity agreed to loan the corporation an 

additional $612,000, provided first that the stockholders would 

infuse at least $500,000. As stated, the funds came from the 

plaintiff, to comply with Central Fidelity's predicate to loan 

the $612,000. The documents for the $612,000 loan, including the 

personal guarantees of the plaintiff and Stockburger, were then 

executed; however, at Stockburger's direction, monies were never 

drawn against this loan, obviously because Stockburger had signed 

his personal guarantee. Gentry Locke was paid for services 

rendered involving this loan. 
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Between November 8, 1989, and July, 1990, Stockburger had 

the plaintiff withdraw income from 

amount of $397,474.43. · This entire 

the marital trust, in the 

amount went to Rich Hill 

Development Corporation. The plaintiff received a promissory note 

for $362,446 and stock for the other $35,026. 

By August, 1990, the Central Fidelity note, guaranteed by 

the plaintiff and Stockburger, was technically in default. 

Stockburger contrived yet another plan to take advantage of the 

plaintiff. As of this date, Stockburger knew that the plaintiff's 

funds that she had put into the project were lost, never to be 

recovered, yet he convinced her and others that it would be to 

her advantage to create yet another land trust. This was created 

and is known as the High Meadows Land Trust, whose beneficiaries 

are Mike and Stacy Snyder, plaintiff's children. The High Meadows 

Land Trust then borrowed money from the marital and residual 

trusts, totalling approximately $1,600,000. This loan was re­

quired to be guaranteed by the plaintiff by Crestar Bank's trust 

department. The purpose of this plan, as represented to the 

plaintiff, was to generate income tax refunds; however, out of 

refunds generated, the plaintiff was required to pay 80 percent 

of refunds back to the marital trust. At any rate, at Stock­

burger' s suggestion, the High Meadows Land Trust was created, the 

$1,600,000 borrowed from the two trusts, and used by the High 

Meadows Land Trust to pay Central Fidelity. At this time, Stock­

burger had accomplished his underlying purpose of being relieved 

from the notes and guarantees at Centr~l Fidelity, and, in 

15 

56 



addition, he created for himself a tax loss in excess of $94,000, 

because of his stock ownership in Rich Hill. Once the High 

Meadows Land Trust paid off the Central Fidelity note obligation, 

the guarantees were automatically released as a matter of law and 

his co-guarantor, plaintiff, had no rights against him or these 

guarantees. 
. 

The defendant Stockburger continued to represent to the 

plaintiff and to the lending institutions that the project would 

be profitable during the infusion of this money by plaintiff. The 

plaintiff relied upon Stockburger's representations and advice in 

making financial commitments and investments in this project. As 

a matter of fact, as the plaintiff would infuse additional money 

into the project, at Stockburger's direction, corporate promis-

sory notes were executed to reflect that the plaintiff would 

recover these funds. 

In June, 1989, the defendant came to the realization that 

the -success of this project was doomed. Stockburger wrote a 

letter to the plaintiff dated June 9, 1989, suggesting to her 

four methods to increase her stock ownership, essentially by 

canceling the notes, accepting stock in the doomed corporation 

for cancellation of the note obligations. Stockburger stated that 

"although my financial existence is pledged to this project, I 

feel that you must decide on how you want to deal with my owner­

ship interest." In this letter, he, for the first time, advised 

the plaintiff that she should seek independent counsel; however, 

even after this point and time, Stockb~rger and his law firm 
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continued to serve as legal counsel to the plaintiff. The plain­

tiff continued to believe that Stockburger and the law firm were 

acting in her best interest. 

In a letter dated November 26, 1989, Stockburger assures the 

plaintiff that he continues to be "fully committed to the project 

from an interest and involvement standpoint;" however, in the 

same letter, he 

financial ability 

qoes forth and advises the plaintiff that his 

is not sufficient to cover his obligations to 

Central Fidelity Bank and essentially tells the plaintiff that he 

will seek the protection of the bankruptcy laws, in the event he 

is sued under his guarantees. The net effect of this is casting 

the entire financial burden upon the plaintiff. 

At the time Stockburger conceived the plan to extricate 

himself from his financial cornmitrnents to the project, his 

commitments to the bank, and his coIMlitments to the plaintiff, 

.his law partners assisted him in getting out of the deal. At the 

completion of the transaction, Stockburger and his law partners 

had managed to have the plaintiff put all funds into Rich Hill 

Development Corporation and assume all liabilities: however, 

Stockburger wound up with over 50 percent of the stock of Rich 

Hill Development Corporation. This plan was Stockburger's plan 

and specifically designed to relieve Stockburger from his per­

sonal guarantees. This plan was finalized December 19, 1990. 

Stockburger's plan provided for the creation of the "High Meadows 

Land Trust." The Peter c. Snyder Trust, administered by Crestar 

Bank, which bank is also represented by Stockburger and his law 
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firm, loaned to High Meadows Land Trust the sum of $1,032,900 

from the Peter Snyder Marital Trust and $588,400 from the Peter 

Snyder Residual Trust. Plaintiff was required to guarantee the 

loans back to the marital and residual trusts and had to further 

agree to pay 80 percent of tax refunds received by the plaintiff 

and her husband back to the residual trust. The High Meadows Land 

Trust paid the funds received from these loans to Central Fideli­

ty Bank, which loans were pe~sonally guaranteed by Stockburger. 

Rich Hill Development Corporation, the owner of the land, then 

transferred this property to the High Meadows Land Trust, which 

gave deeds of trust to secure the Peter C. Snyder Trust. These 

High Meadows notes were guaranteed by plaintiff but not by 

Stockburger. 

Plaintiff claims that, as a result of Stockburger and 

Gentry, Locke's wrongful conduct, she has been damaged in the 

total amount of $6,669,881 as follows: 

1. Vistas $ 1,219,186 

2. Loans from Mike Snyder 
and Stacy Snyder 500,000 

3. Proceeds from sale of 2 
lots in North Carolina 251,321 

4. Proceeds from sale of 3 
rental properties 326,757 

s. Distributions from Marital 
and Residual Trusts 398,781 

6. Receipt of RHDC assets (39,877) 

7. Proceed5 from sale of RHDC 
assets received 21,022 

a. Personal monies 20,023 
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9. Payments by Peter Snyder Re­
sidual Trust to HMLT to fund 
trust operation 

10. Peter c. Snyder Marital 
Trust 

11. Peter c. Snyder Residual 
Trust 

12. Total cost of money (loss 
of use of funds) 

13. Fµture obligations for 
acce~eration/deceleration 
lane 

14. Tax refund paid to Peter C. 
Snyder Residual Trust 

Total 

835,950 

1,032,900 

588,400 

1,140,097 

99,933 

275,388 

$ 6,669,881 

The evidence will also show that in June, 1989, a newspaper 

article appeared in the Roanoke newspaper about the High Meadows 

project, naming Stockburger as a particip~nt. Within a couple of 

days, the "Management Committee" at Gentry, Locke met and was 

told by Stockburger that he was a "passive investor." On June 9, 

1989, Stockburger wrote plaintiff a handwritten letter suggesting 

she seek independent counsel. Thereafter, plaintiff discussed 

with Bob Glenn the problems at High Meadows and Glenn was in­

volved in the second loan transaction with Central Fidelity Bank. 

As previously stated herein, Central Fidelity agreed to loan 

another $612,000 if the principals put up $500,000. The plaintiff 

borrowed this money from her children, as stated above, but the 

bank never paid out the $612,000 unbeknownst to the plaintiff. 

Instead Stockburger induced the plaintiff to sell rental proper­

ties in Blacksburg and take money from her marital trust, which 

totalled over $700,000. 
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III. 

Brief of Law 

A. Breach of Fiduciary Duty: 

As stated in Ronald E. Mallen and Jeffrey M. Smith, Legal 

Malpractice (3rd Ed.),§ 11.1 (1989): 

The attorney is under a duty to represent the 
client with undivided loyalty, to preserve 
the clien-t's confidences, and to disclose any 
material matters bearing upon the representa­
tion of these obligations. Thus, the basic 
fiduciary obligations are two-fold: undivided 
loyalty and confidentiality. Although the 
phrasing of the definition of fiduciary 
obligations is varied and often dependent 
upon the context of particular circumstances, 
this rule exists in every jurisdiction in the 
United States. [Emphasis added] 

In the case of In the Matter of Neville, 147 Az. 106, 708 

P.2d 1297, 1307, the Arizona Supreme Court ruled: 

That [fiduciary] duty continues beyond the 
completion of any particular matter which the 
attorney undertakes for the client. The 
fiduciary duty arises when the attorney­
client relationship is established and 
continues until it is abandoned. Abandonment 
is found when the lawyer's influence over the 
client has dissipated. [Emphasis added] 

In Thomas v. Turner's Adm'r., 87 Va. 1, 12 S.E. 149, 153 

(1890), the Supreme Court of Appeals of Virginia ruled: 

[A]ll dealings between attorney and client, 
for the benefit of the former, are not only 
regarded with jealousy and closely scruti­
nized, but they are presumptively invalid on 
the ground of constructive fraud, and that 
presumption can be overcome only by the 
clearest and most satisfactory evidence. This 
rule is founded in public policy, and oper­
ates independently of any ingredient of 
actual fraud or of the age or capacity of the 
client, being intended as a protection to the 
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client against the strong influence to which 
the confidential relationship naturally gives 
rise. It is the duty of an attorney to give 
to his client the benefit of his best judg­
ment, advice, and exertions, and it would be 
a just reproach to the law if he were per­
mitted to bring his own personal interest 
into conflict with that duty by securing a 
benefit to himself through the influence 
which the relation implies. All transactions 
between the parties to be upheld in a court 
of equity must be uberrima fides, and the 
onus is the attorney to show not only that no 
undue influence was used or advantage taken, 
but that he gave his client all the infor­
mation and advice as against himself that was 
necessary to enable him to act understanding­
ly. Be must show, in other words, (1) that 
the transaction was perfectly fair: (2) that 
it was entered into by the client freely: and 
(3) that it was entered into with such a full 
understanding of the nature and extent of his 
rights as to enable the client to thoroughly 
comprehend the scope and effect of it. 
[Emphasis added] 

The ruling in Thomas v. Turner's Adm'r., supra, was re-

iterated in Stiers v. Hall, 197 S.E. 450 (1938). The burden of 

proof, relative to a contract between attorney and client exe-

cuted during the existence of the fiduciary relationship, is upon 

the attorney. He must prove that the contract was fair and 

reasonable and free from undue influence. The Stiers court 

further ruled: 

[I]f the contract is suspicious, oppressive, 
or fraudulent, exacts an unreasonable or 
exorbitant fee, or was made without a fair 
and full disclosure of the facts on which it 
is predicated, it cannot be enforced against 
the client. It is well settled, also, that 
contracts between attorney and client made 
after the ~elation has been established are 
construed most strongly against the attorney 
and are regarded with suspicion and jealously 
and closely scrutinized by th~ courts. In 
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many instances they have been declared to be 
voidable, even though they would be deemed 
unobjectionable between other parties. In 
fact, there is a presumption of unfairness 
and invalidity. [Emphasis added] 

In Bruce's Executrix v. ,Bibb's Executrix, 129 Va. 45, 105 

S.E. 570, 572 (1921), it was held: 

held: 

All dealings between the attorney and client 
must be characterized by the utmost fairness 
and good ·faith, and transactions between them 
are closely scrutinized. There are cases in 
which such transactions have been held to be 
prima facie fraudulent, and, where it is of 
advantage to the attorney, he is required to 
show, not only that he exercised no undue 
influence, but that he gave his client all 
the information and advice which it would 
have been his duty to give if he himself had 
not been interested, and that the transaction 
was as beneficial to the client as it would 
have been if the client had been dealing with 
a stranger. 

In Byars v. Stone, 186 Va. 518, 42 S.E.2d 847 (1947), it was 

An attorney occupies toward his client a high 
position of trust and confidence, and in his 
relations with his client it is his duty to 
exercise and maintain the utmost good faith, 
integrity, fairness and fidelity. This 
relationship precludes the attorney from 
having any personal interest antagonistic to 
those of his client, or from obtaining any 
personal advantage out of the relationship, 
without the knowledge or consent of his 
client. [Emphasis added] 

The Virginia State Bar Course on Professionalism handbook 

addresses attorney-client business relationships, at page IV-4, 

as follows: 

1. A lawyer may not enter into a business 
transaction with a client if they have 
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differing interests and the client 
expects the lawyer to exercise profes­
sional judgment on the client's behalf, 
except with the consent of the client 
after full and adequate disclosure and 
provided the transaction is fair and 
equitable when made. [DR S-104(A)) See 
~ EC 5-3. ----

2. While not prohibited absolutely, busi­
ness dealings with clients are dis­
f?vored and viewed with suspicion. 
Committee on Professional Ethics v. 
Mershon, 316 N.W.2d 894 (Iowa 1982). 
Reasons ascribed to the disfavor and 
suspicion include: 

a. The superior knowledge and ability 
of the lawyer and the consequent 
influence over the client; and 

b. The possibility that a lawyer could 
use this position of influence to 
take advantage of the client in the 
business dealing. 

3. Prior to entering into a business 
transaction with a client wherein the 
lawyer and client have differing inter­
ests and the client expects the lawyer 
to exercise professional judgment for 
his or her protection, a lawyer must 
satisfactorily disclose any potential 
for conflict and must obtain the cli­
ent's consent. Moreover, the transaction 
must be fair and equitable. 

a. "Differing interests" are defined 
by the Code to include "every 
interest that will adversely affect 
either the judgment or the loyalty 
of a lawyer to a client, whether it 
be a conflicting, inconsistent, 
diverse or other interest." 

b. Satisfactory disclosure includes: 

1, All relevant circumstances 
known to the lawyer; 
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2. The nature of the transaction 
and its effects on the cli­
ent's interests; 

3. The nature of the lawyer's 
interests and the effect those 
interests could have on the 
exercise of professional 
judgment (Committee on Profes­
sional Ethics v. Mershon, 316 
N.W.2d 895, 899 (Iowa 1982)7 

· 4. The risks -and disadvantages to 
the client entailed in the 
transaction, including all 
liabilities that will or may 
foreseeably accrue (Matter of 
James, 452 A.2d 163, 167 (D.C. 
App. 1982), cert. denied, 460 
U.S. 1063 (1983); and 

s. The advantages of seeking 
independent legal advice. Id. 

c. If the transaction is challenged, 
the lawyer has the burden of 
showing that it was fair and 
equitable, that the lawyer fully 
informed· the client of the effect 
of the transaction on the client's 
interests, and, if the client 
declined independent legal advice, 
that the client received the same 
advice the lawyer would have given 
had the transaction been between 
the client and a stranger. Com­
mittee on Professional Ethic'S"""V:' 
Mershon, 316 N.W.2d 894, 899 (Iowa 
1982). 

d. A lawyer may serve as leqal advisor 
to a business in which he or she 
has a financial interest, provided 
there is full disclosure, the 
client gives its consent, and the 
representation does not affect the 
lawyer's professional judgment. LEO 
1027. 

Full disclosure was defined in Financial General Bankshares, 
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Inc. v. Metzger, 523 F.Supp. 744, 771 (1981) as follows: 

Full disclosure means just that -- affirma­
tive revelation by the attorney of all the 
facts, legal implications, possible effects, 
and other circumstances relating to the 
proposed representation. A client's mere 
knowledge of the existence of his attorney's 
other representation does not alone consti­
tute full disclosure. 

Disclosure was also addressed in Avianca, Inc. v. Corriea, 

705 F.Supp. 666, 6i9 (D.D.C. 1989), wherein it was held: 

Full disclosure includes a clear explanation 
of the differing interests involved and the 
advantage of seeking independent legal 
advice. It also requires a detailed explana­
tion of the risks and disadvantages to the 
client including any liabilities that will or 
may foreseeably accrue to him. Where an 
attorney takes a position that is actually or 
potentially adverse to his client, the burden 
is on the attorney to show that he made a 
full, affirmative disclosure and acted with 
the utmost good faith. Because attorney­
client relationship provides easy opportunity 
for attorney to take unfair advantage of 
client, attorney must prove good faith rather 
than client proving lack of good faith. 
[Citations omitted] 

Plaintiff further contends that the defendant Stockburger 

breached his fiduciary duty to her by divulging confidential 

information, about her finances, to others. Specifically, Stock­

burger informed Olver of plaintiff's financial strength and the 

necessity of getting her involved in the development of "High 

Meadows," because of this financial strength. As stated in 2A 

Michie's Jurisprudence of Virginia and West Virginia, Attorney 

and Client, § 33, ·~ere is no rule of law better settled than 

that an attorney will not be permitted to divulge any matter 
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conununicated to him in professional confidence.• 

The Virginia State Bar Course on Professionalism handbook 

also addresses client's confidences, at page V-10, as follows: 

Canon 4 of the Code of Professional Responsi­
bility imposes on a·, lawyer the duty to 
preserve the confidences and secrets of a 
client. If it were not generally known that 
lawyers are required to preserve the conf i­
dences and secrets of clients, persons with 
legal .problems would be reluctant to seek 
legal he~p and confide in lawyers. See EC 
4-1. -

1. Confidences 

A confidence includes all matters 
protected by the evidentiary rule known 
as the "attorney-client privilege," and 
also protects matters beyond the evi­
dentiary privilege to include anything a 
client tells his or her lawyer in 
private. Any private fact or communica­
tion is thus by definition protected 
under Canon 4 as a confidence. 

2. Secrets 

A secret is a much broader term that a 
"confidence" and encompasses "other 
information gained in the professional 
relationship that the client has re­
quested be held inviolate or the dis­
closure of which would be embarrassing 
or would be likely to be detrimental to 
the client." [DR 4-lOl(A)] Such informa­
tion is protected without regard to its 
nature or source, or the fact that 
others share the knowledge. [EC 4-4] 

a. Lawyers should make it a practice 
not to discuss their clients or 
their clients' business outside the 
office except in the course of said 
representation. 

• • • 

Absent consent, and the exceptions thereto 
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contained in Section C below, a lawyer shall 
not knowingly reveal, use to the disadvantage 
of the client, or use to the advantage of 
himself /herself or a third person, a confi­
dence or secret of the client. [DR 4-lOl(B)] 

As stated in Ronald E. Mallen and Jeffrey M. Smith, Legal 

Malpractice (3rd Ed.),§ 11.5 (1989): 

Malpractice liability may be predicated upon 
a breach of confidence. The attorney's motive 
in breaching the confidence is not material 
since an unauthorized disclosure is the 
wrong. Liability can exist if an attorney 
discloses the client's confidences to the 
Internal Revenue Service for revenge, uses 
the information for private gain, or acts for 
the interest or benefit of another client. 

B. Defendant's breach of the standard of care reguired of 

attorneys in the Conunonwealth of Virginia: 

In Norman v. Insurance Co. of North America, 239 S.E.2d 902, 

907 (1978), the Virginia Supreme Court ruled: 

No one questions the fact that the standards 
of the legal profession require undeviating 
fidelity of a lawyer to his client, and no 
exceptions c~n be tolerated. A client may 
presume that his attorney has no interest 
which will interfere with his devotion to the 
cause confided in him. 

In accordance with ABA/BNA Lawyer's Manual on Professional 

Conduct (1989) , published by the American Bar Association and The 

Bureau of National Affairs, Inc., the plaintiff must prove the 

following elements, in order to establish a prima facie case of 

malpractice: 

The existence of an attorney-client relation­
ship giving rise to a duty owed on behalf of 
the attorney to the client1 
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An act or omission by the attorney in breach 
of the ~uty owed: 

Injury suffered by the client: and 

A "proximate cause" relationship between the 
attorney's breach of duty and the injury 
suffered by the client. 

Further, in accordance with Charles W. Wolfram, Modern Legal 
. 

Ethics ( 1 9 8 6 ) , § 5 • ·6 . 3 : 

There is no requirement that the plaintiff 
demonstrate that the malpractice was the only 
cause, so long as there is competent proof 
that it was a cause that contributed to the 
plaintiff's loss. 

As stated in Avianca, Inc. v. Corriea, 705 F.Supp. 666 

(D.D.c. 1989): 

The Disciplinary Rules (DR) of. the American 
Bar Association's Code of Professional 
Responsibility, which have been adopted •.• 
while not strictly providing a basis for a 
civil action, nonetheless may be considered 
to define the minimum level of professional 
conduct required of an attorney, such that a 
violation of one of the DRs is conclusive 
evidence of a breach of the attorney's common 
law fiduciary obligations. (Emphasis added] 

Accordingly, a violation of a Disciplinary Rule, which does 

not result in an injury to the attorney's client, would be no 

basis for civil suit. However, the Disciplinary Rules do set 

forth a basis for determining the appropriate standard of care. 

In Avianca, supra (copy attached), the United States Dis­

trict Court, District of Columbia, found against a defendant 

attorney, in a malpractice claim, ruling: 

[D]efendant Corriea breached his common law 
fiduciary duties owed plaintiffs by virtue of 
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his on-going, continuous attorney-client 
relationship with plaintiffs . • • Corriea 
breached his fiduciary duty of undivided 
loyalty by failing to make an affirmative 
disclosure to plaintiffs of all material 
facts, legal implications, and potential 
conflicts, or gaining the informed consent of 
plaintiffs prior to acquiring and maintaining 
interests affecting the business of plain­
tiffs, entering into a business transaction 
with plaintiffs in which defendants stood to 
gain profit, and acting as attorney for 
plaintiff~ where defendants' financial, 
business, property, or personal interests 
were or reasonably could have impaired the 
exercise of Corriea's independent, profes­
sional judgment for the protection and 
benefit of the plaintiffs. 

Another case, similar to the one at bar, is Financial 

General Bankshares, Inc. v. Metzger, 523 F.Supp. 744 (D.D.C. 

1981) (copy attached), wherein the court ruled against the 

defendant lawyer, finding: 

He persistently placed his prerogatives as a 
shareholder above his fiduciary obligations 
as an attorney, substituting his own business 
judgment for that of the corporation he was 
hired to serve. His behavior fell far short 
of the high standards imposed on lawyers by 
conunon law and by the Code of Professional 
Responsibility. 

Plaintiff insists the following Disciplinary Rules of the 

Virginia Code of Professional Responsibility are applicable: 

DR 1-102 Misconduct 

DR 2-105 Fees 

DR 2-108 Terminating Representation 

DR 4-101 ·Preservation of Confidences and 
Secrets of a client 
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DR 5-101 Refusing Employment 
Interests of the Lawyer May 
Independent Professional Judgment 

When 
Impair 

the 
His 

DR 5-103 Avoiding Acquisition of Interest in 
Litigation 

DR 5-104 Limiting Business Relations With a 
Client 

DR 5-105 Refusing to Accept or Continue 
EmploYitJent if the Interests of Another Client 
May Impair the Independent Professional 
Judgment of the Lawyer 

DR 5-106 Avoiding Influence by Others Than 
the Client 

DR 5-107 Settling Similar Claims of Clients 

DR 6-101 Competence and Promptness 

DR 7-101 Representing a Client Zealously 

DR 7-102 Representing a Client Within the 
Bound of the Law 

DR 9-102 Preserving Identity of Funds and 
Property of a Client 

c. Fraud and Misrepresentation: 

As stated in 7 Am Jur 2nd, Attorneys at Law, § 215: 

An attorney is liable for any loss sustained 
by his client in consequence of the attor­
ney's fraud or unfair dealing. Thus, an 
attorney who makes fraudulent misstatements 
of fact or law to his client, or who fails to 
impart to his client information as to 
matters of fact and the legal consequences of 
those facts, is liable for any resulting 
damages which his client sustains. 

In Newman v. Silver, 553 F.Supp. 485, 496 (D.C.N.Y. 1982), 

affirmed in part, vacated in part 713 F.2d 14, the issue of 

excessive fees was addressed. The District Court held that, 
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although the client had paid the fees, the attorney, "in his 

fiduciary capacity, used his influence to obtain his demanded fee 

from Newman and sought and obtained an unfair advantage." Finding 

the fees to be excessive, the court further ruled, "In substance 

a legal fraud was perpetrated on Newman by his attorney for which 

recovery should be granted." 

The Newman court, supra at 497, further addressed the 

plaintiff's claim of fraudulent misrepresentation, and stated: 

A cause of action for fraudulent misrepre­
sentation requires a showing of a repre­
sentation of a material fact, the falsity of 
the representation, scienter, reliance and 
damages. 

In accordance with Michie's Jurisprudence of Virginia and 

West Virginia, Fraud & Deceit, § 2, page 287-89: 

"Fraud," in the sense of a court of equity, 
properly includes all acts, omissions, and 
concealments which involve a b~each of a 
legal duty, trust, or confidence justly 
reposed, and are injurious to another, or by 
which an undue and unconscientious advantage 
is taken of another. 

Further, as stated in Michie's Jurisprudence of Virginia and 

West Virginia, Fraud & Deceit, § 14, page 300: 

The mere expression of an opinion, though 
false, respecting the subject matter of a 
contract will not generally be regarded as 
fraudulent, but when there exists a fiduciary 
relationship between the parties, and it is 
accompanied by other matters going to estab­
lish misrepresentation, imposition, undue 
influence, undue confidence, mental inabili­
ty, or surprise, it may amount to fraud 
justifying a rescission of the contract. 
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D. Vicarious liability: 

Va. Code Ann •• § 50-13 (1992) provides that a partnership is 

liable for the acts or omissions of a partner committed while the 

partner is "acting in the ordinary course of the business of the 

partnership, or with the authority of his copartners," and by 

reason of such acts or omissions "loss or injury is caused to any 

person, not being ~ partner in the partnership, or any penalty is 

incurred." This statute follows the long-recognized conunon law 

rule holding a partnership liable for the wrongful acts of a 

·partner committed in the ordinary course of the firm's business. 

See Henry Myers & Co. v. Lewis, 121 Va. SO, 92 S.E. 988 (1917). 

Although case law directly interpreting the scope of part­

nership liability under v.c.A. § 50-13 is limited, the scope of 

liability under the statute is based on well-established prin­

ciples of agency law. In Henry Myers & Co. v. Lewis, supra, the 

Virginia Supreme Court expressly noted that the liability of a 

partnership for the acts of an individual par~ner rests on the 

doctrine of agency and common law agency principles. 92 S.E. at 

922. In discussing the scope of partnership liability, the court 

emphasized that a partnership may be held liable for acts of a 

partner which are neither expressly authorized nor ratified by 

the partnership, as well as for intentional wrongful acts of a 

partner, so long as the acts were conunitted in the course of the 

partnership business. Id. at 992-94. 

In support of its ruling, the court quoted a number of 

earlier cases interpreting the scope of partnership liability. 
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Quoting the case of Barwick v. English Joint Stock Co., L. R. 2 

Exch. 259, for example, the court stated: 

With respect to the question whether a 
principal is answerable for the act of his 
agent in the course of his master's business, 
and for his master's benefit, no sensible 
distinction can be drawn between the case of 
fraud and the case of any other wrong. The 
general rule is that the master is answerable 
for e~ery such wrong of the servant or agent 
as is committed in the course of his service 
and for the master's benefit, though no 
express command or privity of the master be 
proved • • That principle is acted upon 
every day in running down cases • • • In all 
these cases it may be said, as it was said 
here, that the master has not authorized the 
act. It is true, he has not authorized the 
particular act, but he has put the agent in 
his place to do that class of acts, and he 
must be answerable for the manner in which 
the agent has conducted himself in doing the 
business which it was the act of the master 
to place him in. 

Henry Myers & Co. v. Lewis, supra, 92 S.E. at 992-93 (citations 

omitted) (emphasis by the court). After reviewing this and 

authority from other courts, the court concluded in its own 

words: 

The authorities on the subject ~evelop the 
conclusion that, where there is neither 
express authority in advance nor ratification 
afterwards, the test of the liability of the 
master or principal for the tortious act of 
the servant or agent is not whether the 
tortious act itself--the act in the manner in 
which it was done-- is a transaction within 
the ordinary course of the business scope of 
the servant's or agent's authority; but the 
true test is whether, if the act had been 
done in a nontortious manner, the service 
itself in which the tortious act was done, 
was within the ordinary course of such 
business or within the scope of such author­
ity. 
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Id. at 994-995. Based on these principles, the court concluded 

that the partnership, Henry Myers & Co., could be held liable for 

damages for libel resulting from a letter sent by one of its 

partners which concerned partnership business but contained 
•; 

defamatory statements. Id. at 996. 

A similar ruling was made in United Brotherhood of Carpen­

ters and Joiners of America, AFL-CIO v. Humphreys, 203 Va. 781, 

127· S.E.2d 98 (1962). In Humphreys, the court considered whether 

a union could be held liable for the acts of assault committed by 

individual union members. The court recognized the rule that "A 

principal is responsible for the willful or malicious acts of his 

agent committed within the scope and course of his employment." 

127 S.E.2d at 101-02. The court furthe; followed the rule set 

forth in Henry Myers & Co. v. Lewis, supra, that the test of 

liability of a principal for its agent's tortious acts is not 

whether the tortious act itself is an act within the ordinary 

course of the business of the principal, but whether the service 

itself in which the tortious act was done was within the ordinary 

course of such business. United Brotherhood of Carpenters and 

Joiners of America, AFL-CIO v. Humphreys, supra, 127 S.E.2d at 

102 (citing Henry Myers & Co. v. Lewis, supra, 92 S.E. at 994-951 

Davis v. Merrill, 133 Va. 69, 112 S.E. 628 (1922)1 Tri-State 

Coach Corp. v. Walsh, 188 Va. 299, 49 S.E.2d 363-66 (1948). 

The court further discussed the meaning of "scope of employ­

ment" within the stated rule. The court stated: 
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In many cases no better definition can be 
given that the words themselves suggest. But, 
in general terms, it may be said that an act 
is within the course of the employment if (1) 
it be something fairly and naturally incident 
to the business, and if (2) it be done while 
the servant was engaged upon the master's 
business and be done, although mistakenly or 
ill-advisedly, with a view to further the 
master's interests, or from some impulse or 
emotion which naturally grew out of or was 
incident to the attempt to perform the 
master's. business, and did not arise wholly 
from some external, independent, and personal 
motive on the part of the servant to do the 
act upon his own account. 

United Brotherhood of Carpenters and Joiners of America, AFL-CIO 

v. Humphreys, supra, 127 S.E.2d at 102 (quoting Davis v. Merrill, 

supra, 112 S.E. at 630-31) (emphasis by the court). The Humphreys 

court noted that once an agency relationship has been estab-

lished, the burden is on the principal to prove that the agent 

was not acting within the scope of his authority when he com­

mitted the acts complained of, and when the evidence is not 

cpnclusive, the issue becomes a question of fact for determina-

tion by the jury. United Brotherhood of Carpenters and Joiners of 

America, AFL-CIO v. Humphreys, supra, 127 S.E.2d at 102. Based on 

the evidence before it, the court concluded that there was 

sufficient evidence to find that the union members at issue were 

acting within the scope of the business of the union when they 

committed the assaults, and thus, the union was liable for those 

acts. 

It should be noted that, as the discussion above suggests, a 

partnership may be held liable even for acts conunitted outside 
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the scope of the partnership business where the partnership 

ratifies such acts which cause injury to a third party. In Kilby 

v.· Pickural, 240 Va. 271, 396 S.E.2d 666 (1990), the court stated 

the rule that 

[a] principal is bound by his agent's pre­
viously unauthorized act if he ratifies the 
act by accepting its benefits with full 
knowle~ge of the relevant facts, Dawson v. 
Hotchkis~, 160 Va. 577, 582, 169 S.E. 564, 
565-66 (1933): Owens v. Boyd Land Co., 95 Va. 
560, 562, 28 s.E. 950, 951 (1898), or, if 
upon learning of the act, he fails to prompt­
ly disavow it, Bank of Ocooguan v. Davis, 155 
Va. 642, 648, 156 S.E. 367, 368 (1931): 
Winston v. Gordon, 115 Va. 899, 907, 80 S.E. 
756, 760 (1914). 

396 S.E.2d at 668-69. In Kilby, attorney Young settled a lawsuit 

on behalf of his client, Scruggs. Scruggs sought to avoid the 

settlement agreement on grounds that he had not authorized Young 

to enter into the agreement on Scruggs' behalf. Citing the 

principles quoted above, the court held that Scruggs was bound by 

the agreement. Id. at 669. The court noted that Scruggs accepted 

the benefits of the settlement agreement by avoiding the cost and 

inconvenience of the scheduled trial in the matter and that 

Scruggs failed to promptly disavow Young's authority to act as 

his agent upon learning of two letters of settlement sent by 

Young and his partner. Id. 

Under the principles set forth above, there is at the very 

least ample evidence in the instant case to establish a triable 

issue whether Gentry Locke may be held liable for the wrongful 

acts of Stockburger against plaintiff. There is evidence that 
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representation of Rich Hill and Snyder-Falkinham's individual 

interest in Rich Hill were incidents of the business of Gentry 

Locke and that Stockburger's acts in the course of providing such 

representation to Snyder-Falkinharn was also an incident of the 

partnership business. The evidence is further sufficient to 

establish that Stockburger acted in furtherance of the interests 

of Gentry Locke as Gentry Locke received substantial fees for 

services in connection with the Rich Hill Development project. 

Additionally, Gentry Locke may be held liable for Stockburger's 

acts because the firm accepted the benefits of Stockburger's acts 

with knowledge of his involvement in the project and with knowl-

edge of the wrongful acts. 

Respectfully submitted. 

Thomas L. Rasnic 
RASNIC AND RASNIC 
P. o. Box 733 
Jonesville, VA 24263 

Roger E. Jenne 
JENNE, SCOTT & BRYANT 
P. o. Box 161 
Cleveland, TN 373634 

Counsel for plaintiff 
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gput+QN epum rou 

INITIA'I'oa; 

Rl:.SPONDE:R: 

we, the uncar~1cpied 1 understand that: 

l · 'l'he media tor (a) , Ch• 11 t1fan-c.s, t:nair a'ttorncye and any other 
par:1c1pants 1n ~h• me41a~1on ••sston 19re• ~bat ev•&yt.hJ.n9 
said or done in the mediation •ession is conf14entia1 and may 
no~ ~• u••d 1n anf ·~•equeni: ju~!c1al ar acbaJ.ni•t.~at.i.v• 
prgce~ure, excep~ aa allowed by statu~•· We •l•o u.nderatand, 
howaver, t.~at alleqations c! Chila a~u•• •na11 no~ b• 
Col'\U,den.t!.a.l. 

2. Each party ~ill provide a~s~antial·fUll ~iaclo•u:o• Q! •ll 
ralevant property anc financial information. 

3. ~he ~•diatcr(1) do•• not i1ve 1e9al adv1ce1 eaeh pa~y will 
have the opportunity to have caun••l pr•••nt 4urinq mediation 
or ~o con•Ult witn 1nc1epancsan'C l.e9al ccun••l at any til\e 
~ur~ni ~h• mediation. Parties are enco~raqed to •••k •uch 
actvioa. 

4 • Any mediated ac;re,ment the parti•• reach w111 •~fee~ ~•ir 
l•Cj'&l 1:i9h~a. 

5. Each par1:y ahcul.d have any dratt aqreement ~•viev•d· lly 
independan~ counsel prior to a1gn1nq th• a9reeaant or •hould 
waive his or her oppo~unity to d= ao. 

6. Each party a9raes not to involve the me41a~or(s), ~n• eour~ 
Mediation Proqram, the Dispute Resolut1on center or the 
rec~rds of this madiaticn session in any ccur~ proc•edin9• and 
bereby waives an1 r19ht to dU• ~h•o• pArti••· 

~.:·: ~~~ft#r2 i8iRcnhf :oaii 
"ft, fo . -.(I' -~~ 
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INIT~ATOR; 

CUB llGllBD: 

JlESPONDER: 

.,_ .... .,. __ ..., •..... -·- ·---. -........... -~~ ...... - ... ._.,.., ... ~ ..... ,,..,. __ .. ._ ___ .., .. ,,,,,.,...,,.,,,, __ ..... ,..,, ..... ,. .. __ __ 

we, the w1~e~~1gned, u.n~er•ean4 t:.ba~: 

l. ~he ~•Ciator(&), tn• 11~19ants, theLr attorn•r• and anr other 
pa~t•cipants in the =ediation ••••ion a9ree that everything 
said or done in the mediation •es•ion 1• aontidential and may 
not ~· used in any s'U.bsequent juclicia.1 or admini•i:rat:ive 
procedure, except as allcwed by •tatute. We al.•o unaaraitand, 
however, that allegations ot chi14 abuse eball not be 
confid•nti&l. 

2 • Each party will prov1d• aubstantial full disclo•ure of all 
ral&vant property and tina~eial 1nfozmation. 

3. The mediatorcs> does not qive la;al adv1ca: each partr will 
have the opportunity to have counsel present du~in9 ••dlation 
oi.· to consult 'fl i th inc1ependent legal c:ounsel at any time 
durin9 the mediation. Parties are encoura9ed to •••k •uch 
advic:e. 

4. Any mediated a9reemen~ tne part1e• reach will •!feet ~hoi~ 
1490.l ri9ht.s. 

5. Each party BhC'JUld have any drart a9raement J:'eViewecS by 
indepe~dent counsel prior to si9nin9 th• agreement or abould 

ti waive his or her oppor~unit¥ to do •o· 

i Each·~ty agrees not to involve ;he mecUator(a), th• Cour~ 
Mediati.~n Pro;ram, the Dispute Resolution canter or the 
re_9crds/ot this mediation 11ess1on in any court prooeedings and 
~erecy waives any ri9h~ to sue thaee p4rties • • 

JWii· 
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%NtTIA'l'OR: 

R.ESPOND!:R: 

...... _ ..... -· -.. .- ... -... ..,.~,,,,,, ....... --.................. -............................. _________ ,,,.,. .... ,. ..................... .. 
w~, ~he underai.,ned1 underatand 1:hatt 

1. The ~·~!&to:(s), th• i1~19an~a, ~h•i~ ·~~orney• and any c~h•~ 
pa:~~eipcnts in the me~iation ••••ion a9r•• that evazy~hin9 
sai~ or done in the mad~at1on aeasien is cont14ential and may 
not. be u.sed in an1 •~sequent. ~ucU.ci.al or &d•in1strative 
prQ¢eg~••, except as allowed Dy •taeuta. we also understand, 
hcwe•t••, tl+a.t allegation• ot child abuse •hall not be 
confidential. 

2. Each party will provide s~•~ane1a1 :u11 4isclo•ur• of all 
re!.evant prcpertz and f 1nancial 1nforma-c1cn. 

3. Tl1e 1r~•diCLtor (s) does no1: 91ve l•CJ&l ac1vioe 1 ••c:h parcy w111 
have the opportunit~ 1:0 have counsel presen~ ciui:inci a•d1a'C1on 
ut· .tc ccnsul t. wi 'tli 1ndepencsen-e leqal coun1•1 at any time 
d~r~n~ the me~ia'tion. Par~i•• ar• encc~ra9a4 to •••k aucn 
advice. 

4 • Ar.y med!a'ted ac;raemant 1;11• part1es reac:1l will &!feet their 
leial ri9hts. 

~. E~ch party should hava any ctrart a9•••m•n'C. reviewed. 1'Y 
in~epen~ent ~ounsal prior ~o si9nin9 i.h• ag~••••n~ or •houia 
vaivQ ~~~ or her opportunity to do so. 

6. Each pAr~y a9~ces net 'to involve 'th• media~o~(•), ~n• court 
M~c!ation Pro9ra~, 'Cha D1spute Resolution center or th• 
:-ec:n:~£i ot 'Chis llediat.\on sa•sion in any ~ourtt proc:eadin;a and 
ho~egJ waiv•s an~ riqht to sue th•se pa~i••· 

Medlat:Cir ·--· ···--.·-·---.--~ ... 1,...a--:"t_o_r ______ ._vr.r. ............. _ •. ---
e+ ~ 
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gp:rATJ:91f CCJf§prt' PQlff 

INITIATOR: 

USl'ONDltR: 

~~~----------------------~--------~~--~----------·----------------
we, tho und~~mi,ncd, understand tiiat: 

1. The me~iAtc~(s), tne 1it19an~s, th•i~ attorney• and any othar 
pa~~~cipant$ in the mediation aeasion agree 1:h•t everythinq 
1a1~ or done in th• mediation ••s•1on ia contid•n~ial and may 
not be used in any aW,,•equent. 'udic:ial or admini•ti:-ati V• 
pro~adui:e, excep't. as a11owea Dy e1-atut•· We a1•o W-Scl•~•tand, 
how•ver, that alle9a~ions of ohild abuse •hall ne~ be 
eenfidential. 

2. Each pa:ty will provide sUl)s~ant1al full disclosure of all 
~•l•van~ propert~ and t1nanc1al intorma~1on. 

~. The mediatcr(s) 4oes noe ;1ve leqal adv1ce1 each party w1ll 
have the opportuni~y to have ocunsel p~•••nt durin; mediation 
or to consult with independent le;a1 counsel at any time 
durinq the =adiaticn. Parties are encoura9ed to 1aak 1uch 
ad.vi~•· 

·4. Ar.y mediated •ir•ement the parties reach will affac~ th•ir 
le9al d .. Cjhta. 

5. !acr. party shauld have any 4ratt ac;re ... n-t reviewed ~Y 
independent ccunsel prior to signini th• agreement or 1ho~ld 
waiv• his o~ her opportuni~y to 4o 80. 

6. !aeh party aqrees not to 1nvo1ve tne med1ator(•), ~h• Court 
Med!atiot'l Program, th• Dispute Resoluticn canter or the 
records ot this ma4iat1on session in any court pr •dings and 
hereby waives any ri;h~ to su •S• parties 

1nit!,ator 
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INITIATOR; 

ICEDIA~ZOK DATZ: 

We, the wider•i9Jled, understand 1:.hat: 

1. The madiator(s), the litifanT.a, tJleir at~orn•r• and any other 
par~ic!pants in th• mediation •esa1on •vr•• cna~ ev•rrthin9 
said or done 1n ~ha ~ed1ation session 1• conf1d•n~ial and may 
no~ bo used in any 11Ub•aquan~ lUdicial ot' &dllini•tra~iv• 
p~~~•d~re, •x~ept •• allowed ~y •tatuta. W• •l•o ~nd•&•~&nd, 
however, that alle9a~iens of eh114 U>uaa ah•ll not ~• 
con~!den1:1al. 

~- !acn party will prov1~e su~s~an~1al tull 41•cio•u~• Qt all 
ralsvcnt prcperty an~ financial intormation. 

J. Tne :e~!a~orcs) ~o•s no~ 9iv• l•f&l a4v1~•; each party will 
have the opportunity ~o nave coun••l preaent 4urinf mediation 
or t= consult with indapanctent 1e9a1 counsel at any ti•• 
du:1nq ~he •edia~icn, Pa~i•• are encoura9ed to seek •ugh 
ad•J'iOll • 

4. Ar.y mediated at;raemer.t th• parties :each will atfect th•1r 
leil:ll ri~hta. 

!5. Each part¥ should hava any uait •ir••ment i:•Y i•w•d t.y 
independent counsel prior tc •i9nin9 tha aqre .. ent or anoul~ 
waiv" hi~ or her oppor:-tunity to do •o• 

e. Each par~y a9rees not to 1nvo1v• ~ft• mediator(•), th• court 
Me~iaticn Proqram, the Dispute Resolut1on Canter or the 
rec~rt'ls ot tn1s meci1at1on ••••ion in any coun proo l 9• and 
herecy waives any r1qn~ ~o sue 1• ••· 

Xnitiotgi-

iei!ijt;gr 

,• 
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USPONDKR: 

, .. 

l. 

4. 

C' 
.,I. 

6. 

rhea i:i•~1a 'l;ci; ( •} , U\e u. t.ifan~• , ~h• ir o-c~orA•Y• aii4 anr •~•• 
part1e~p•nts in th• mediation •e.-1on a9ree tha~ .v•ry~iA9 
aaid or 4one in ~. ~ediatioft ••••ion is conr1d•n~1a1 ancl .. Y 
not b• u•e'1 in ar.y •ubrsequen~ ~ud1c1aJ. or adJILJ..911ai;nt.J,v• 
precedurn, •XCeft as allowed bl st!atu:t:e. If• al.so \lndH'•~aJ\4, 
hcwe·¥u, that alle9ations of ch!ld •DU.a ahall not '-• 
c:~n!id•n•i•l. 

Eacn pa~y will provide •U~etan~1al i\Ul di•cloaur• of all 
relevan~ pr=p•~~y and f 1nanciai t.ntona•t1on. 

·1·r.e =•~1a~OZ'(S) cloos no'C 9iv• 1119•1 advice: •&Gb par~J' vUl 
nave ~n• opportunity ~o hav• counsel pr.sent 4~~n9 aedla~ion 
or 1:0 con•ul t wi icn independent 1epl. cgun..al •~ any Ci•• 
.lur in9 ~}• Ud1at1on. Parti•• u• ancoura9ad ~o •Hk •uok 
isdviee. 

Ar.y HClia-eed a9::a6men1: the partiaa i:•ac:h. VU1 attt•ct th•i~ 
~.,.1 ~19)\.~ •• 

rach par~y •houl~ have any 4ratt •9~• .. •nt ~•vLew•d bN 
1ncapand•n~ counsa~ prior uo 1i9n1nv die a,~••~•nt or ah0\\14 
waive his or l&ar oppo:~uriJ.tr to do •ca. 

~aen p~r~y aca-rAaa not ~o involv• th• m.diator(a), th• eo~t 
Madut:.on FrovriAll\, the D1spu~• .R•ICl\ltion Centar or tb• 
r•c~rds t:t tl\1• mecU At10ft le•aJ.on in U.°f COUJ:t pi;oc:e•ctin9a llM 
nar•cr wdiVe• any ri~h~ ~g •u• tha-~• pa~ti••· 
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-.. --~-........ _ .... -...... ~-..... ··-----~···-- .. _ ............. --·-----··~- _ .... ____ ... ___ ... _______ _ 

. We, tlJR U1ld•.::SiCJne<l1 Wld•~stBM tzia~: 

l. Tl~e med.l.~~QI:'(•>, en. li~i9an~•. ~•Lr •~torneya a.ml any other: 
par~!c1p~t• 1n tine meaiat1on ••••1on a9:e1 thet ev•~~in9 
aaio or dcne 1n the ~•d1ation ••••ian is conti~•n~ial and may 
ncoe D11111 wu•d ir. anr •u••quant ,uc11ci1l. or acuunJ.•~ra~J.v• 
ii.-c:iu•\i\U~u, "><c.:•pt. «• allcvad ~y •tat\Ste. M• &lac \&1\cl•~•t.nd, 
ho·..t•'ler, that all~at1oru1 ot ch114 &Dus• anul no1: D• 
~~nt!.4entiol, 

2. Eae!l par;1 will. prcv1d• •~=stant.1al C'Jll 41selosur• ot &11 
?ft1cv•nt proper~y and t1nanc1al inta~a~!on. 

J. Tne me~1a~gr(s) does no~ q1ve 1~•1 a4V1g•: ••cit. pa~y will 
l)a"Ja th.a opport.l:ni 1.y to r.ave couno•l. p~eHr.1: cSurin9 mediation 
vr tu ~cmsul.t 'lllith 1ncsepend.ent: 1..,.1 counHl A~ any t.i=• 
du:!n~ t~a ~caia~ion. Pa~1ee a:• anccura9eo ic •••k •ueh 
Advioe. 

4. ~ny l'Utd.1&~•d &~'l:'aamen~ ~h• pare1es reacb wi.l.l oriect ~•U: 
lei;al dqh~a. 

'. tach pu:"'\.f •r.culd l\ava •nr 4r:•tt a9re•ae:s't z•v1•w•4 J:>y 
J.11~11peu4en\. cc\:.nS•l prier to •ivn1n9 tn• a9ren•n~ or •hoUld 
w•:Ove hia ol: b.-~ oppo:-"-unit}' to do •o. 

u. ~c .. h party a9=11es nc"t to 1nvolv• t.n• aea.1a~ort•>, ch• ccur~ 
~·<! t At.~on l'rcqru, th• c11pute RHO~t.iuon C•nter ar cna 
•~c==~~ ct 'Chiu ~e~!a~icn ~a•aign in any oour~ ~rocee~1n1D and 
h~••ut w4i"tt• Gff/ r!qn~ 1;n sue ~h.•S• pe1rtJ.••. 

fr,.d'Ta"=r.ix - -· - · o;a"t• ·-----··· fttli'tiif" 

86 



INITIATO~: 

R£SPONDD: 

----··· . ----··------""" ... .,, ............ _~~~- ... -----~---~,.. ...... ______ ~ ... ~.- .. -.. ~ ... ---
~ .. 

2. 

4. 

~. 

Th~ mw~i&tcr(s) , ~h• 11~i9ant•, 1th•Lr •~torney• and an~ oat•r 
part1e1p•nts in ~n• me~1a~ion ••••ion •tr•• 'C.ha~ •Y•J:Y~hinq 
saic or Cena 1n "tone mad1&~ign ••••ion 1• oonf1d81lt1al and may 
nCJ\. ~a used !n anr •'Ul)••Cl'l9ft~ 'ad.loial or adllin1.•tra~s.va 
pr.:i~e<1\U"e, excap~ •~ all.cw.a 1:1r •~~"~•· •• •1•o wid.ar•ta!!cl, 
howe·.rer, th•~ all•9at~ons o! Cllilel eua• •hall not ._ 
i:ont10.ent1a1. 

'£411.:h pd.rty w J.U. Frov1c1e a@aunt1al rw.1 di•cl.oeu:i-a ot au 
r~lev4nt fCopert1 and financial into"'9&~ion. 

Th• medi4~or(s) 4000 no~ 91v• 1a9ai &d.vice1 ••CD p~y will 
have ~• o~pcr~uni~i tc h&V• counael p~•••n~ durinv ... la~ion 
o;- to ..-unau1t wlt.n ind•pancSen~ le9a1 coun:Hl &'t any ~.t.a• 
u~~in9 the mediation. Pa~i•• are eftCOuraf•4 ~O ... X SUCh 
adYica. 

"'~~ =•ci.a.t:•d. a9:-eamano; ~ti• part:i .. reach w~ll atfK~ ~ft•i~ 
le9~1 1:'t9n~. 

~acn par~y snould hAV• any dr•f~ a;~9em•n~ ~•viev•d ~Y 
iwJ .. pien~ent. Q:cunottl prior 1:0 •!frt1ft9 ~n• •ti-•-•n~ or •bo\114 
waiv• hie o~ h•r cpp~&~..mit1 to do •O· · 

6. e~~la i'"cty aq:-ees net 1,;.o J.n110.lv• ~- aac:.1a~or(•), 1:.11• co~ 
M.,diat.ion Prgi;ram, tlu1 Dispu't• •Hclutton CllJ\t•r or ~· 
r•Qo~d» o: enis mec1ation ••••1on in an1 oouiotp~ocaedin9• ~d 

If; henby wah .. any n91>~ ~o •u~,=~ "{ U. '/f t1 

trij;iotor --Qa";e -- ltiii6rider :Jfii5 

1eqtpt;pr 
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INI'?:tATOP.: 

we, tha Uond•~•1ped, undermt.and t.ba~• 

i. '!hw ~•d!ator(•>, ~· litici1m1-:1, th•i.r •~torMJ• a.n4 any •~•:r 
pa~~icipan~~ in tn• mediat1on ... •ion •t~•• ~t •Y•Z')'t.hint 
aa~d ~~ don~ in Cb• mac1iation ••••ion is aon~i••nt!a1 and may 
nc1: be uca~ in any a@•ecpen't ~uaJ.c:!al or adllini•U-•tive 
p:-1;~edur•, except as aJ.lowect Dy s-c~tuta. W• also und.erstand, 
ht;wover, '!hat all.e~ait.Lon• ot c:bild abt.\H •hall not b• 
.:or.tidentia1, 

~. Zac:!': party will provi~• •uh•~antial !'ull Cl1ac1o•~• of &11 
ralevant prcperty Dnd tinancial infoJ:ma~ion. 

J. T~& m•dietor(•) ~ces not 9iv• 199a1 &4V1c•r ••Oh •·~~y wi11 
h~v~ ~h• oppo:t~ni~y to bave ooQll••l pr•••nt 4u~1n; ••41a~ion 
or to consult with ind•panden't letal coun1el ai any ti•• 
du~inq the med!ation. tal:'t.1•• ara ancoU%a9•d to •••k 1uoh 
advio::•· 

4 • "ny m•cU.ca tu.d. ar;ree:aent tbu p&rt:i.•• ~•ach vi.1.1 af!ec:t t;he.1.1: 
l.,;wal 1·J.'lh~a. 

5 • Each party oho'4ld l\ave ~ny 4i"U~ &q:'e•Mnt. 1:8YL.,,e4 lay 
independen~ counaal prior to •i;ning ~· &CJr••1:.en~ or •bou14 
'"'a i.•1.:a bJ.11 Q;r.· b~& oppg:t·~uni~y ~o •• ••• 

G. £a~~ p~rty Aqr••• no' ~o involve th• ••~1a~or(•J 1 ';l\e CD~r~ 
Ma~~at1nn Pro9ram, the Dispute R••ol~~ion Cen~•~ or th• 
1:•e1J•:la ot tlu.a madia:1:1on ••••ion J.n e&ny oourt. p..nM.O••U.n'l• and 
horuoy wa1ves any r~9ht ~o •~• t.h .. • par~i ... 

tm,di.a;.or 1 ·i'iw: 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF ROANOKE 

GEORGIA ANNE SNYDER-FALKINHAM, 

v. 

BRUCE c. STOCKBURGER, et al., 

Plaintiff, 

Case No.: CL91-1212 

Defendants. 

PINAL ORDER 

on motion of the parties, by counsel, it is ORDERED that 

this action be dismissed with prejudice. 

It is further ORDERED, on motion of the parties, by counsel, 

that violation of the confidentiality portion of the Mutual 

Release and Settlement Agreement shall constitute contempt of 

court, and violations shall be punished accordingly. 

WE ASK FOR THIS: 

24263 

37364 

counsel for Plaintiff 
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.· 

Frank B. Miller, III, Esquire 
Sands, Anderson, Marks & Miller 
801 East Main Street 
Suite 1500 
P.O. Box 1998 
Richmond, VA 23216-1998 
counsel for Defendant Stockburger 

Ro ald D. Hodges, 
Wharton, Aldhize 
A Professional Li ited Liability Company 
100 South Mason Street 
Harrisonburg, VA 22801 
Counsel for 
Gentry, Locke, Rakes & Moore 
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VIRGINIA: 
d 1\ 0 0 5 2 P G 0 1 J ; ~ 

IN THE CIRCUIT COURT OF THE CITY OF ROANOKE 

GEORGIA ANNE SNYDER-FALKINHAM, 

v. 

BRUCE C. STOCKBURGER, 
GENTRY, LOCKE, RAKES AND MOORE, 
S. D. ROBERTS MOORE, 
WILLIAM R. RAKES, 
JAMES R. AUSTIN, 
CHARLES L. WILLIAMS, JR., 
EUGENE E. DERRYBERRY, 
WILLIAM J. CREECH, 
JAMES C. JOYCE, JR., 
LINDA DAVIS FRITH, 
W. DAVID PAXTON, 
W. WILLIAM GUST, 
GUY M. HARBERT, III, 
AND 
DAVID C. WEAVER, 

ORDER 

Plaintiff, 

case No.: CL91-1212 

Defendants. 

Upon motion of plaintiff, by counsel, it is ORDERED that 

this action be and the same is hereby dismissed with prejudice as 

to defendants, S.D. Roberts Moore, William R. Rakes, James R. 

Austin, Charles L. Williams, Jr., Eugene E. Derryberry, William 

J. Creech, James c. Joyce, Jr., Linda Davis Frith, w. David 

Paxton, w. William Gust, Guy M. Harbert, III and David c. Weaver. 

And it is further ORDERED that the claim for punitive 

damages be 

Enter 

and the sa~Ris hereby jJ;missed with prejudice. 

this 'J'/;:r:-aay of ~...-.a«-~ , 1994. p ----u~ 
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WE ASK FOR THIS: 

37364 

Counsel for Plaintiff 

SEEN AND AGREED 

Frank B. Miller, III, Esquire 
sands, Anderson, Marks & Miller 
801 East Main Street 
Suite 1500 
P.O. Box 1998 
Richmond, VA 23216-1998 
counsel for Defendant Stockburger 

Ronald D. Hodges, 
Wharton, Aldhize & Weaver 
A Professional Limited Liability Company 
100 South Mason Street 
Harrisonburg, VA 22801 
Counsel for Defendants 
S.D. Roberts Moore, William R. Rakes, 
James R. Austin, Charles L. Williams, Jr. 
Eugene E. Derryberry, William J. Creech, 
James c. Joyce, Jr., Linda Davis Frith, 
w. David Paxton, w. William Gust, 
Guy M. Harbaert, III and David c. Weaver, 
and Gentry, Locke, Rakes & Moore 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE 

GEORGIA ANNE SNYDER-FALKINHAM 

vs. Case No.: CL91-1212 

BRUCE C. STOCKBURGER, ET AL. Defendants 

ROT ICE ------
Take notice and be advised that the undersigned shall appear 

before the Honorable Barnard F. Jennings, holding the Circuit 

Court for the City of Roanoke by designation, while sitting at 

Martinsville, Henry County, Virginia, in the City Council Cham­

bers, City Hall, .2nd Floor, 55 Church Street, Martinsville, 

Virginia, on February 14, 1994, at 10:30 a.m., to present the 

motion to withdraw and to impress lien 

and expenses. You may appear and show 

relief should not be granted. 

ROGER E. 

CERTIFICATE OF SERVICE 

attorney fees 

any, why this 

RASNIC 

(BPR #966) 
BRYANT 

37364 

The undersigned hereby certifies that a true and exact copy 
of this pleading has been served upon: 

Georgia Anne Snyder-Falkinham 
SNYDER & ASSOCIATES 
500 South Main Street 
Blacksburg, VA 24040 

1 
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Michael s. Horwatt, Attorney 
MICHAEL HORWATT & ASSOCIATES, P.C. 
8300 Boone Boulevard, Suite 800 
Vienna, VA 22182-2626 

Frank B. Miller, III, Attorney 
SANDS, ANDERSON, MARKS & MILLER 
P. o. Box 1998 
Richmond, VA 23216 

Ronald D. Hodges, Attorney 
WHARTON, ALDHIZER & WEAVER 
100 S. Mason Street 
Harrisonburg, VA 22801 

by placing a true and exact copy of said Pi eading in the United 
States mail addressed to said counsel's o fice, with suffici~t 
postage thereon to carry the same to i estination, this ~ 
day of February, 1994. 

2 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE CITY OF ROANOKE -~~-
GEORGIA ANNE SNYDER-FALKINHAM Plaintiff 

vs. Case No.: CL91-1212 

BRUCE C. STOCKBURGER, ET AL. Defendants 

MOTION TO WITHDRAW AS COUNSEL 

Thomas L. Rasnic and Roger E. Jenne, counsel of record for 

plaintiff, respectfully move the court for leave to withdraw as 

counsel for the plaintiff, being relieved and discharged of 

. further responsibilities in the representation of the plaintiff's 

causes. In support of this motion, counsel states that irrecon-

cilable conflict has developed between the client and attorneys 

of record. Counsel further states that they have received noti­

fication that Georgia Anne Snyder-Falkinham has employed the law 

firm of Michael Horwatt & Associates, P.C., to represent her 

interests. 

Counsel further respectfully moves the court to impress a 

lien, for attorney fees and expenses, against any recovery 

effected in the within cause. 

WHEREFORE, counsel ask judgment 

37364 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a true and exact copy 
of this pleading has been served upon: 

Georgia Anne Snyder-Falkinham 
SNYDER & ASSOCIATES 
500 South Main Street 
Blacksburg, VA 24040 

Michael s. Horwatt, Attorney 
MICHAEL HORWATT & ASSOCIATES, P.C. 
8300 Boone Boulevard, Suite 800 
Vienna, VA 22182-2626 

Frank B. Miller, III, Attorney 
SANDS, ANDERSON, MARKS & MILLER 
P. o. Box 1998 
Richmond, VA 23216 

Ronald D. Hodges, Attorney 
WHARTON, ALDHIZER & WEAVER 
100 s. Mason Street 
Harrisonburg, VA 22801 

by placing a true and exact copy of sai 
States mail addressed to said counsel' 
postage thereon to carry the same to i 
day of February, 1994. 

2 
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ROGER E. JENNE 
D. MITCHELL BR.YANT 

JENNE~ SCOTT a BRYANT 
ATI'ORNEYS-AT-LAW 

260 NORTH OCOEE STREET 
P. o. Box 101 

CLEVELAND, TENNESSEE 37364-0161 

February 4, 1994 

Arthur B. Crush, III, Clerk 
Circuit Court of the City of Roanoke 
315 West Church Avenue 
Roanoke, VA 24010 

Re: Georgia Anne Snyder-Falkinham v. 
Bruce c. Stockburger, et al. 
Case No. CL91-1212 

Dear Mr. Crush: 

ROBERT A. SCOTI' 
Cl 940-1984} 

TELEPHONE NUMBER: 
6151'476-.5.506 

FACSIMILE NUMBER: 
615.1476-5058 

CIRCUIT COU:iT 
R2C!:!VED u Fil.ED 

JO: 45' 
~ -8 FS!t 

Please find 
counsel, together 
action. 

enclosed herewith a motion to withdraw as 
with notice, for filing in the above-styled 

Thank you for your kind cooperation i 

REJ/sw 

Enc. 

cc: Thomas L. Rasnic, Attorney 
RASNIC AND RASNIC 
P. o. Box 733 
Jonesville, VA 24263 

97 

T 

. -- . 



PRINTER'S NOTE: 

mESE PAGES WERE INTENTIONALLY LEFT BLANK 

FOR PURPOSES OF PAGINATION 
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ROGER E. JENNE 
D. MITCHELL BRYANT 

JENNE, SCOTT A BRY.A..NT 
ATrORNEYS ·AT-LAW 

260 NORTH OCOEE STREET 
P. o. Box 161 

CLEVELAND, TENNESSEE 37364 • 0161 

February 4, 1994 

Arthur B. Crush, III, Clerk 
Circuit Court of the City of Roanoke 
315 West Church Avenue 
Roanoke, VA 24010 

Re: Michael E. Snyder and Stacy A. Snyder 
v. Bruce C. Stockburger, et al. 

Dear Mr. Crush: 

ROBERT A. Seen 
Cl 940-1984) 

T£LEPHONE NUMBER: 
615/476-SS06 

FACSIMILE NUMBER: 
615.1476 · 5058 

Please find enclosed herewith a motion to withdraw as 
counsel, for filing in the above-styled actio • 

Thank you for your kind cooperation in 

REJ/sw 

Enc. 

cc: Thomas L. Rasnic, Attorney 
RASNIC AND RASNIC 
P. o. Box 733 
Jonesville, VA 24263 

JENNE, 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE CITY OF ROANOKE 

GEORGIA ANNE SNYDER-FALKINHAM, 

v. Case No.: CL91-1212 

BRUCE c. STOCKBURGER, et al., 

NOT I CB 

TO: Thomas L. Rasnic, Esquire 
Rasnic and Rasnic, P.c. 
P. o. Box 733 
Jonesville, VA 24263 

Roger Jenne, Esquire 
P. o. Box 161 
Cleveland, TN 37364 

Ronald D. Hodges, Esquire 
Wharton, Aldhizer & Weaver 
100 South Mason Street 
P.O. Box 809 
Harrisonburg, VA 22801 

Michael s. Horwatt, Esquire 
Michael Horwatt & Associates, P.C. 
8300 Boone Boulevard 
Vienna, VA 22182-2626 

Plaintiff, 

Defendants. 

PLEASE TAKE NOTICE that on the 15th day of February, 1994, 

beginning at 10:00 a.m., or as soon thereafter as counsel may be 

heard, I shall appear before The Honorable Barnard F. Jennings, 

sitting in the Circuit Court for Wythe County, to confirm the 

settlement of this matter. 

BRUCE C. STOCKBURGER, 

By Counsel 
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4'-~L---
~~ank B. Miller, III 

SANDS, ANDERSON, MARKS & MILLER 
801 East Main Street 
Suite 1500, Ross Building 
P o Box 1998 
Richmond, VA 23216 
804-783-7255 

CERTIFICATE 

I hereby certify that a true copy of the foregoing pleading 

was mailed and faxed this the 8th day of February, 1994, postage 

fully prepaid, to all counsel of record i~ matter. 

Az., ~Greg: 
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LAW OFPICBS 

SANDS, ANDERSON, M.Amcs & MILLER 

FRANK B. MILLER, Ill 

A PROFESSIONAL CORPORATION 

THE Ross BUILDING 

801 EAsT MAIN STREET 

PosT OPPICE Box 1998 

RICHMOND, VIRGINIA 23216 -1998 

8041648 -1636 

February s, 1994 

Mr. Arthur B. crush, III, Clerk 
Circuit Court of the City of Roanoke 
315 Church Avenue, SW 
Roanoke, VA 24010 

TELECOPIER 
8041783 - 2926 
8041 783 - 7291 

DIRECT DIAL NO: 
(804) 783-7255 

Re: Georgia Anne Snyder-Falkinham v. Bruce c. Stockburger, 
et al. 
Case No.: CL91-1212 

Dear Mr. Crush: 

Please file the enclosed Notice with the other papers in this 
matter. 

Thank you very much. 

lr 
Enc. 
cc: Thomas L. Rasnic, Esquire 

Roger Jenne, Esquire 
Ronald D. Hodges, Esquire 
Michael s. Horwatt, Esquire 

Sincerely yours, 

0~=6-~ 
Frank B. Miller, III 

The Honorable Barnard F. Jennings 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF ROANOKE 

-
GEORGIA ANNE SNYDER-FALKINHAM, 

Plaintiff, 

v. Case No.: CL91-1212 

BRUCE C. STOCKBURGER, et al. 

Defendants. 

NOTICE 

Please take notice that on the 15th day of February, 1994, beginning at 10:00 a.m., or 

as soon thereafter as counsel may be heard, the undersigned shall appear before the Honorable 

Barnard F. Jennings, Judge Designate for the Circuit Court for the City of Roanoke, to 

present a Motion to Vacate an Order and a Final Order entered in these proceedings on 

January 31, 1994, by the Honorable Barnard F. Jennings. The hearing for such motion shall 

take place in the general district courtroom located on the second floor of the Wythe County 

Old Courthouse in Wytheville, Virginia. 

MD~lLC 

1 
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Michael S. Horwatt, VSB 004943 
Charles F. Wright, VSB 30609 
Michael Horwatt & Associates, P .C. 
8300 Boone Boulevard, Suite 800 
Vienna, VA 22182 
(703) 847-1900 



CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing Notice was sent by facsimile and 

by U.S. mail, postage pre-paid, this~ day of February, 1994, to counsel as follows: 

Frank B. Miller, m, Esquire 
Sands, Anderson, Marks & Miller 
P.O. Box 1998 
Richmond, VA 23216 

Ronald D. Hodges, Esquire 
Wharton, Aldhizer & Weaver 
A Professional Limited Liability Company 
100 South Mason Street 
Harrisonburg, VA 22801 

Thomas L. Rasnic, Esquire 
Rasnic and Rasnic, P .C. 
P.O. Box 733 
Jonesville, VA 24263 
Counsel for Plaintiff 

Roger Jenne, Esquire 
P.O. Box 161 
Cleveland, TN 37364 
Counsel for Plaintiff 

Michael S. Horwatt 

2 
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MICHAEL HoRWATT & Assoc1ATES P.C. 

MICHAEL S. HORWATT 

DIRECT DIAL 

703 847•1919 

By Federal Express Overnight 

Mr. Arthur B. Crush, ID 
Clerk of the Court 

8300 BOONE BOU LEVA RO 

VIENNA, VIRGINIA 22182-2626 

103 847-1900 

F-"CSIMILE: 703 847•4618 

Februacy 9, 1994 

Circuit Court for the City of Roanoke 
315 West Church A venue 
Roanoke, VA 24010 

RE: Georgia Anne Snyder-Falkinham v. Bruce C. Stockburger, et al.; 
Case No. CL91-1212; 
Our File No. HS 180.122.2 

Dear Mr. Crush: 

Please find enclosed two (2) copies of Notice (of hearing on Motion to Vacate 
scheduled for Februacy 15, 1994, at 10 a.m., in Wytheville, Virginia) in the above-referenced 
matter. Please file the Notice and return one (1) file-marked copy to the undersigned in the 
enclosed postage-paid envelope. 

Thank you for your attention to this matter. 

Sincerely, 

~~·~ 
Jcb 

Enclosures 

cc: Mrs. Georgia Anne Snyder-Falkinham 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF ROANOKE 

GEORGIA ANNE SNYDER-FALKJNHAM, 

Plaintiff, 

) 
) 
) 
) 
) 

CIRCUIT COURT 
RECEIV~ & FiLED (_) ~ \1) 

v. ) 
) 
) 
) 
) 

Case No.: CL91-1212 

BRUCE C. STOCKBURGER, et al. 

Defendants. 

~~~--~~~~~--~~--~~~> 

MOTION TO REINSTATE AND FOR VACATION OF ORPER AND FINAL ORDER 

· GEORGIA ANNE SNYDER-FALKINHAM, Plaintiff ("Ms. Snyder-Falkinham"), by 

the undersigned counsel, and pursuant to Rule 1: 1 of the Rules of the Supreme Court of 

Virginia, respectfully moves that this Court vacate the Order ("the Order") and ("Final 

Order") previously entered in these proceedings (collectively the "Orders") on January 31, 

1994. She further moves that this Court reinstate her Motion for Judgment (including 

amendments to said Motion for Judgment). Copies of the Orders appear as Exhibits A and B. 

affixed to this Motion to Reinstate and for Vacation of Order and Final Order (the "Motion"). 

In support of this Motion, Ms. Snyder-Falkinham states the following: 

1. On January 31, 1994, this Court entered ·the Order and Final Order. 

2. These Orders dismissed with prejudice the pending case against each of the 

individual defendants and against the defendant law partnership. 

3. On infonnation and belief, one of Ms. Snyder-Falkinham's attorneys, Mr. Thomas 

1 
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L. Rasnic ("Rasnic") moved for entry of these Orders. On infonnation and belief this occurred 

about 10:00 a.m. on January 31, 1994 ("the Appearance" or "the Proceeding"). Although 

Rasnic's co-counsel Mr. Roger E. Jenne ("Jenne") did not attend the Proceeding, on 

infonnation and belief Rasnic appeared pursuant to Jenne's instructions. The Motion will 

refer to Jenne and Rasnic collectively as "Plaintiff's Trial Attorneys" or "the Trial Counsel." 

4. Plaintiffs Trial Attorneys endorsed the Orders and moved for their entry without 

their client's knowledge or consent and outside of her presence. 

5. On information and belief no court reporter attended the Proceeding and 

transcribed the record. 

6. On infonnation and belief, Plaintiff's Trial Attorneys either represented or implied 

to this Court that Ms. Falkinham-Snyder had entered into a written, fully executed settlement 

agreement. 

7. The Final Order establishes that the Court understood that the parties had entered a 

written agreement. The pertinent language appears below: 

It is further ORDERED, on motion of the parties, by co1D1Sel, 
that violation of the confidentiality portion of the Mutual Releme 
and Settlement Agreement shall comtitute contempt of comt, and 
violatiom shall be punished acconlingly (emphasis added). 

8. This language assumes that a duly executed instrument existed before entry of this 

Final Order. Otherwise, this Court would have refused to make a violation of the 

confidentiality provision of such purported Mutual Release and Settlement Agreement 

punishable by contempt. 

9. Yet, prior to the entry of the Final Order, Ms. Snyder-Falkinham never even saw a 

draft of the document referred to in the Court's Final Order as "the Mutual Release and 

2 
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• 
Settlement Agreement" ("tta~ Purported Settlement Agreement"). lh iact, no draft of the 

Purported Settlement Agreement may have existed prior ~o entry of the Orders. 

10. At 8:00 a.m. on the morning of January 31, Ms. Snyder-Falkinham made her first 

request for a copy of the Purported Settlement Agreement. 

11. During this same conversation, Jenne told her that Rasnic and a counsel for the 

Defendants, Mr. Frank B. Miller, m ("Miller") had already left for court. Jenne did not tell 

Ms. Snyder-Falkinham that Rasnic would move for entry of the Order and Final Order that 

very morning. She assumed that counsel wanted merely to inform the court of the status of 

the negotiations and to "cancel court." 

12. Once she learned that her Trial Counsel had obtained a dismissal of her case with 

prejudice, Ms. Snyder-Falkinham repeatedly asked them for a copy of the Purported 

Settlement Agreement. 

13. Not until 4:10 p.m. February 1, 1994, did Plaintiff's Attorneys provide her with a 

copy of the Purported Settlement Agreement. Only then did she see the instrument for the 

first time. A copy of the partially executed instrument appears as Exhibit ~ affixed to this 

Motion. 

14. Although the document contains the ~ignature of Bruce D. Stockburger, the 

signature of Ms. Snyder-Falkinham does not appear. 

15. Mr. Stockburger's signature on the Purported Settlement Agreement demonstrates 

that his counsel provided him with an opportunity to review and sign the document before 

Ms. Snyder-Falkinham ever got an opportunity to see it. 

16. Even now, Plaintiffs Trial Attorneys have failed to honor Ms. Snyder-

3 
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Falkinham's request to provide her with meaningful information about the negotiations, the 

terms of settlement and the particulars of the Proceeding. . . . 

17. More specifically, in a letter dated February 8, 1994, Ms. Snyder-Falkinham 

raised the following points and made the following requests: 

a. Did they have a copy of the Orders on Sunday, January 30, 1994? 

b. Did they endorse the Orders on the evening of Sunday, January 30, 1994, or in the 

morning on Monday, January 31, 1994? 

c. Do they have a list of all persons who attended the Proceeding? 

d. Did a court reporter attend the hearing and transcribe it? 

e. Who canceled the court reporter? 

f. Who were the court reporters assigned to transcribe the trial proceedings and the 

court reporting service of each such reporter? 

g. What did Rasnic and Miller represent to this Court about the purported settlement 

agreement and the status of the negotiations to support entry of the Orders? 

h. In the Proceeding did this Court deny any motions or refuse to enter any orders? 

i. What happened at the Proceeding? 

j. What happened with respect to conversations about whether counsel had "made" an 

"agreement" and the precise tenns of such "agreement"? 

k. Furnish any documents or infonnation about the financial condition of Gentry, 

Locke, Rakes & Moore. 

1. Tender any financial material or infonnation about the fmancial condition about 

Defendant Stockburger. 

4 

110 



m. Transmit any financial material or information about the financial condition of 

Gentry, Locke, Rakes & Moore. 

n. Provide any information or documents pertaining to a reservation of rights or 

denial of coverage by the Virginia Reciprocal of Gentry, Locke, Rakes & Moore. 

o. Deliver material or information about other kinds of insurance coverage carried by 

Gentry, Locke, Rakes & Moore, besides malpractice insurance. 

Ms. Snyder Falkinham also made other requests in her letter. A copy of this letter 

appears as Exhibit ~ 

18. As of the filing of this Motion, Rasnic and Jenne have failed to provide a 

satisfactory response to these requests. 

19. By not giving Ms. Snyder-Falkinham the information and material enumerated in 

Paragraph 17 above, Rasnic and Jenne have helped the defense and acted adversely to their 

client's interests. 

20. After Ms. Snyder-Falkinham and her legal representatives raised questions about 

the authority of her Trial Counsel to endorse the Orders or commit her to any "agreement11 

settling the case, Jenne and Rasnic have given self-serving versions of events in vague, 

general terms and with virtually no supporting documentation. They have yet to answer the 

specific questions enumerated in Paragraph 17, or to provide the material requested in 

Exhibit )l. 

21. Without prior consultation or reasonable notice, Plaintiffs Trial Attorneys 

precipitously moved to withdraw from this case (and others). Neither Ms. Snyder-Falkinham, , 

nor any of her other attorneys, requested or demanded such withdrawal by them. Nor did she 
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or her representatives renounce any obligations she may have to them under her engagement 

letter. Nor did Ms. Snyder-Falkinham or any of her other attorneys say that she would reject 

the dollar amount of the proposed settlement. 

22. Without an executed settlement agreement and release, without providing answers 

to the specific questions raised in Paragraph 17, and giving her the information and material 

that she requested in Exhibit ~ both her counsel and counsel for the Defendants have placed 

Ms. Snyder-Falkinham at a distinct disadvantage. While she has proof that she did not 

authorize a settlement or the dismissal of any defendants, or of the case, her counsel have put 

her in a position where she must match her word against theirs (and their employees). Under 

these circumstances, the law of agency puts the burden on counsel, not 

Ms. Snyder-Falkinham, of establishing by clear and convincing evidence that she gave them 

authority to bind her to the Purported Settlement Agreement and to dismiss her case (and the 

individual parties) with prejudice. Her attorneys stand to lose a 40 percent contingency fee. 

Defense counsel stand to lose a settlement that they regard as advantageous to their clients. 

23. This Court should protect Ms. Snyder-Falkinham from this unjustified and 

impennissible course of conduct by her Trial Attorneys. This Court should vacate the Orders. 

It should stay the proceedings, so that Ms. Snyder-Falkinham has an opportunity to revisit the 

proposed settlement with the assistance of independent counsel. If such settlement 

explorations don't succeed, this Court should allow her to find substitute trial counsel in 

prosecuting her claims against the Defendants. 

24. Similarly, Defendants' counsel knew or should have known that they had no 

reasonable basis to assume that Ms. Snyder-Falkinham had agreed to a dismissal of the 
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individual partners and the defendant law finn. Nor could defense counsel reasonably assume 

that she had accepted the purported settlement agreement until she actually signed an 

agreement. Indeed defense counsel knew that Ms. Snyder-Falkinham had expressed concerns 

about the tax implications of the alleged settlement. 

25. Plaintiffs Trial Attorneys knew or should have known that they had no authority 

to bind their client without her knowledge and consent. 

26. The issue of client consent to any settlement had arisen from the very inception 

of the relationship between Ms. Snyder-Falkinham and Rasnic and Jenne. 

27. The initial draft of their retainer agreement with Ms. Snyder-Falkinham gave Trial 

Counsel authority to settle their case without her consent. A copy of such draft appears as 

Exhibit E affixed to this Motion. 

28. By transmittal letter dated January 30, 1992, to Ms. Snyder-Falkinham from 

Rasnic, he requested the following: 

I enclose the new employment contracts which I told you we 
would need to get signed. Please sign these and date them 
September, 1991 as they will replace those that we presented to 
you at that time (emphasis added). 

29. The new engagement letter transmitted with that letter contained only one 

significant change from the original draft. The critical excerpt appears below: 

The attorneys accept the above employment and are authoriz.ed 
to effect a settlement or compromise, subject to the client(s) [sic] 
approval, or to institute such legal action, or actions, file such 
claims or counter-claims, as they may deem advisable in their 
judgment in order to enforce the client's rights (emphasis added). 

A copy of the retainer agreement and transmittal letter appears as Exhibit f. 

30. Despite this contractual obligation, her Trial Counsel attempted to commit her to 
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the purported agreement without her consent. 

31. At no point prior to the endorsement of the Orders by Plaintiffs Trial Attorneys 

did Ms. Snyder-Falkinham ever receive a comprehensive, complete proposal in writing that 

definitively spelled out a settlement agreement. She couldn't. The negotiations never 

culminated in a settlement agreement. 

32. In anticipation of the opening day of trial the next day, Ms. Snyder-Falkinham 

arrived in Roanoke about 11:30 a.m. on Sunday, January 30, 1994. She had come to meet 

with Messrs. Jenne and Rasnic to prepare for trial. 

33. Instead Jenne and Rasnic conducted settlement negotiations with Defendants' 

attorneys for most of the day. 

34. She recalls her Trial Counsel participated in three meetings with Defendants' 

attorneys on January 30. The first session ran from about noon to 2:00 p.m.; the second from 

shortly before 3:00 p.m. to about 5:00 p.m.; and the final session lasted from about 7:00 p.m. 

to 8:30 p.m. 

35. The opening round of negotiations began when Mr. Ronald D. Hodges, one of 

Defendants' counsel, called Jenne and Rasnic and requested that they meet with them in their 

suite. 

36. When Plaintiffs Trial Attorneys returned about 2:00 p.m. from this first 

negotiating session of the day, they informed her that the defense had given them a new 

settlement amount. Ms.Snyder-Falkinham tentatively accepted that figure. However this 

preliminary acceptance occurred in a vacuum. After she expressed a willingness to accept 

Defendant's settlement amount, Rasnic and Jenne told her that she must agree to four 
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conditions: 

i. ~he had to sign a personal release. 

ii. Her son Michael and her daughter Stacey had to sign a personal release. 

iii. She must agree to preserve the confidentiality of the settlement. 

iv. Her counsel had to withdraw a trial brief that they had apparently 

previously filed with the court. 

37. Ms. Snyder-Falkinham immediately told her Trial Counsel that she had to confer 

with her son and daughter to find out if they would release their personal claims. She learned 

that each wanted a cash payment of a certain amount in exchange for their releases. 

38. Based on the position of her two children, she instructed Jenne and Rasnic to 

make a counter off er to the Defendants at a higher figure. This higher figure included just 

enough to accommodate the expectations of Michael and Stacey Snyder, her children. 

39. A second round of negotiations then began about 3:00 p.m. When they returned 

about 5:00 p.m., Jenne and Rasnic told Ms. Snyder-Falkinham that defense counsel had called 

the Judge Designate, to inform him that he did not have to come to Roanoke. Her counsel 

viewed this development as positive. Mr. Rasnic also tried unsuccessfully to reach Judge 

Jennings. 

40. About 7 :00 p.m. Plaintiffs Trial Attorneys received a call from defense counsel 

requesting a third negotiating session. Jenne and Rasnic returned with a global counteroffer 

from Defendants. This counteroffer modified the previous counteroffer of Ms. Snyder­

Falkinham. Rasnic and Jenne informed Ms. Snyder-Falkinham that the defense's new 

counteroffer contained the following new elements: 
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i. Defendants refused to increase the Ms. Snyder-Falkinham's higher 

settlement demand. However, Defendants dropped their requirement that Michael Snyder sign 

personal releases. 

ii. Defendants required a release from Ms. Snyder-Falkinham's husband, Joe 

Falkinham. 

iii. Defendants required that the Trustees of the Peter C. Snyder Marital and 

Residual Trusts ("the Trusts") execute a release. 

iv. Defendant Gentry, Locke, Rakes & Moore insisted that Mr. Stockburger's 

51 percent interest in Rich Hill Development Corporation be transferred to Ms. Snyder­

Falkinham. 

41. Ms. Snyder-Falkinham refused to accept the last two elements of Defendants' new 

counter offer. She told Plaintiffs Trial Attorneys that she would only accept the counteroffer 

if she could satisfy herself th~t a) the Co-Trustee of the Trust, Central Fidelity Banlc, would 

agree to sign such a release; b) that Mr. Joseph Anthony, her tax attorney, could assure her 

that such transfer of Mr. Stockburger's stock to her would not result in adverse tax 

consequences. 

42. On Sunday, January 30, Jenne and Ms. Snyder-Falkinham telephoned 

Mr. Anthony to find out about the potential tax consequences of her receiving 

Mr. Stockburger's 51 percent stock interest in Rich Hill Development Corporation. 

Mr. Anthony said that he could not give them a "clean opinion" without thoroughly analyzing 

the problem. Once Mr. Jenne learned of this problem, he should have immediately advised 

defense counsel that he could not commit his client to a settlement He did not. Instead, 
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Jenne berated Mr. Anthony to Ms. Snyder-Falkinham because Mr. Anthony could not serve 

up instantaneously a simple answer to. a complex issue. 

43. Undeterred, Jenne turned to Ms. Snyder-Falkinham's CPA, Richard C. Crabbs, to 

resolve this problem. Mr. Crabbs told Jenne that he certainly could not opine as to the tax 

consequences of Mr. Stockburger's transferring his shares to Ms. Snyder-Falkinham without 

carefully analyzing the problem and conferring with Mr. Anthony. 

44. The potential adverse impact of the contemplated stock transfer by 

Mr. Stockburger to Ms. Snyder-Falkinham was subsequently detennined to subject her to a 

potential tax exposure of approximately one million dollars. Counsels' duty to their client 

(both under the terms of their engagement letter and under the Code of Professional 

Responsibility) required that they immediately infonn defense counsel that Ms. Snyder­

Falkinham had a serious problem with the proposed settlement agreement. They should have 

told defense counsel that until further study by her tax attorney and CPA, Ms. Snyder­

Falkinham could not accept Defendant's counteroffer to her prior counteroffer.· · 

45. Yet, when Jenne suggested to Ms. Snyder-Falkinham about 9:00 p.m. Sunday 

evening that she go home, neither Jenne nor Rasnic had called Defendants' attorneys to tell 

them that she would need more time to consider Defendants' counteroffer. In seeking Ms. 

Snyder-Falkinham to accept the settlement terms irrespective of the inherent tax problems, 

Jenne, in effect, told Ms. Snyder-Falkinham to disregard the advice of her personal tax 

attorney and her CPA (neither of whom had a 40 percent contingency fee riding on her 

acceptance of the settlement). Further, Mr. Anthony had advised her to make no agreement _ 

regarding the disposition of Mr. Stockburger's interest in Rich Hill Development Corporation 
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until he studied the issue carefully. 

46. Still worse, Jenne pressured her to accept a provision in the proposed settlement 

agreem~nt regarding the transfer of shares, knowing the potential adverse implications to his 

client, by stating that Defendant's CPA saw no tax problem with such contemplated transfer. 

47. Ms. Snyder-Falkinham remained finn in her position and reiterated it to 

Mr. Jenne on Monday morning. She asked Jenne how the Defendant's CPA could opine on 

her tax position? She insisted upon resolving the tax issue to her satisfaction before she 

would accept a settlement. 

48. Again, before she left for the night, neither Rasnic, Jenne or members of their 

staffs advised defense counsel that she had refused their latest counteroffer. 

49. However, Ms. Snyder-Falkinham believed that the parties had come close to a 

settlement. Based on her refusal to accept the Defendants' new counteroffer, she understood 

that her attorneys would "cancel" court the next morning so that the parties could complete 

their negotiations. Indeed, Jenne told her to "go home and think about it" [the proposed 

settlement]. Moreover, she regarded the negotiations as continuing until both parties signed 

the release and settlement agreement. Finally, Jenne told Ms. Snyder-Falkinham not to call 

them Monday morning. They would call her. 

50. Accordingly, Ms. Snyder-Falkinham had no concern or worry about the fact that 

the trial would not occur the following day. She expected that after further negotiations, the 

parties would conclude a settlement. That evening she informed her relatives and witnesses 

that the attorneys had "canceled" the trial and they need not come to court. 

51. After her departure Sunday evening, Ms. Snyder-Falkinham also called her tax 
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attorney, Mr. Anthony. She requested that he call Jenne first thing in the morning to discuss 

the tax problem with him. If the transaction would result in additional tax to her, she said 

she would reject the contemplated settlement. 

52. About 8:00 a.m. Monday, January 31, Jenne called Ms. Snyder-Falkinham. He 

infonned her that Defendants' attorney, Mr. Miller, had just called to inform him that an 

official of Virginia Reciprocal who had to approve the contemplated settlement amount had 

done so Sunday night at 11 :00 p.m.. She inquired abou~ the tax problem. Jenne reiterated to 

Ms. Snyder-Falkinham that Defendants' tax expert had advised that the transfer of 

Stockburger's stock to her would not have adverse tax consequences. When she asked Jenne 

about the concerns that her tax attorney and CPA had raised Sunday night, Jenne responded: 

"You are not going to let this kill the deal are you?" She answered that she would not agree 

to any settlement that might result in a tax problem for her and that he would soon receive a 

call from Mr. Anthony about the tax issues. 

53. During that discussion, Jenne still did not tell his client about the imminent 

dismissal with prejudice of her case that morning. 

54. Following her conversation with Jenne, she called Mr. Anthony's office to request 

that he confer with Jenne quickly. Mr. Anthony engaged in further research on the tax 

question. His concern about the potential adverse tax implications of the proposed settlement 

became even greater. When Mr. Anthony called Jenne, Jenne left him with the impression 

that settlement discussions had continued. Jenne never mentioned the imminent or already 

accomplished dismissal of the case in that discussion with Mr. Anthony. 

55. Around 1:00 p.m. on January 31, Jenne called Ms. Snyder-Falkinham "to get Joe 
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Falkinham [her husband] and come to the Roanoke Marriott and sign [the settlement papers]." 

She informed him again that she would not sign papers that she had not seen. Jenne then . . . 

informed her that "It was too late. All lawsuits had been dismissed with prejudice this 

morning." Never on Sunday or Monday did Plaintiffs Trial Attorneys inform her of their 

plan to have the pending actions dismissed with prejudice. 

56. That day, she retained counsel for the sole purpose of seeking to set aside the 

Orders. 

51. Two days later, on February 3, 1994, the undersigned counsel entered an 

appearance for the purpose of moving to vacate the Orders. 

58. Based upon Ms. Snyder-Falkinham's preliminary agreement to accept a stipulated 

settlement amount with no conditions attached, the contemplated settlement terms went 

through three separate iterations. Even after she received a draft of the Purported Settlement 

Agreement for the first time, at shortly after 4: 10 p.m. on February l, 1994, Plaintiffs Trial 

Attorneys continued to negotiate with defense counsel. They arrogated to themselves the 

authority to decide which of the conditions in the Purported Settlement Agreement were 

"material" and which were not. They had no right or authority to substitute their judgment 

for their client's. They had no right to have her case dismissed. She had told them that she 

had not agreed to all of the contemplated conditions of the settlement. The parties had signed 

no final agreement. 

59. Had Plaintiffs Attorneys discharged their duty to Ms. Snyder-Falkinham, they 

would have made certain that they had given their client a written version of a settlement and . 

release agreement. They would have carefully reviewed each section with her. They should 

14 

120 



determined whether her tax attorney found the contemplated transaction acceptable. They 

should have made certain that the Co-Trustee no a problem with the contemplated settlement. 

They never should have dismissed the case with prejudice until their client signed a 

settlement and release agreement. They should have told this Court that the parties had no 

final draft of a settlement agreement. They should have told this Court that Ms. Snyder­

Falkinham had not seen or signed the agreement. They should have told the court that a Co­

Trustee had to sign the Agreement. Finally, and most importantly, her attorneys should have 

told this Court that their client had raised specific objections to the settlement proposed by 

Defendants. Had they met their responsibilities, this Court never would have entered the 

Orders. Finally, while defense counsel may not have known all of the foregoing facts, they 

certainly knew that Ms. Snyder-Falkinham had not signed an agreement referenced in the 

Final Order. Defense counsel certainly knew that the terms of settlement under discussion had 

gone through many iterations. They knew or should have known that the inherent nature of 

this controversy meant that the parties had no settlement agreement until all of the parties 

signed a written instrument incorporating all the tenns and conditions of the settlement. 

WHEREFORE, Ms. Snyder-Falkinham respectfully moves that this Court vacate the 

Orders, and stay the proceedings in these cases until further order of this Court. She further 

requests that she have thirty (30) days within which to review the proposed settlement and 

resolve her concerns about it. If she decides not to accept such settlement, or if Defendants 

withdraw it, she asks the court for an additional thirty (30) days to find substitute counsel. If 

the parties do not reach a settlement within such thirty (30) day period, she asks that this 

Court give her thirty (30) days within which to obtain new counsel. Within ten (10) days 
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after she obtains new counsel, she asks that this Court hold a status conference with all 

counsel. 

Michael Horwatt & Associates, P .C. 
8300 Boone Boulevard, Suite 800 
Vienna, VA 22182 
(703) 847-1900 

Michael S. Horwatt 
V~rginia State Bar No. 004943 
Charles F. Wright 
Virginia State Bar No. 030609 

GEORGIA ANNE SNYDER-FALKINHAM 
By Counsel 

Counsel for Plaintiff Georgia Anne Snyder-Falkingham 
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CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing Motion to Reinstate and for Vacation 

of Order and Final Order was sent by facsimile and by U.S. mail, postage pre-paid, this 

\ \ ~ day of February, 1994, to counsel as follows: 

Frank B. Miller, m, Esquire 
Sands, Anderson, Marks & Miller 
P.O. Box 1998 
Richmond, VA 23216 

Ronald D. Hodges, Esquire 
Wharton, Aldhizer & Weaver 
A Professional Limited Liability Company 
100 South Mason Street 
Harrisonburg, VA 22801 

Thomas L. Rasnic, Esquire 
Rasnic and Rasnic, P .C. 
P.O. Box 733 
Jonesville, VA 24263 

Roger E. Jenne, Esquire 
P.O. Box 161 
Cleveland, TN 37364 

~91~ 
Michael S. Horwatt 
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VIRGINIA: 

IN TH~ CIRCUIT COURT OF THE CITY OP ROANO~B 

GEORGIA AMMB SNYDER•FALKIHHAM, 

v. 

BRUCE C. STOCKBURGER, 
GENTRY, LOCKE, RAXBS AND MOORE, 
S. D. ROBERTS MOORE, 
WILLIAM R. RAKES, 
JAMES R. AUSTIN, 
CHARLES L. WILLIAMS, JR,, 
EUGENE E. DERRYBERRY, 
WILLIAM.J. CREECH, 
JAMES C. JOYCE, JR., 
LINDA DAVIS FRITH, 
W. DAVID PAXTON, 
W. WILJ,.IAM GUST, 
GUY M. HARBERT, III, 
AND 
DAVID C. WEAVER, 

ORDQ 

Plaint.iff, 

Ca•• No.a CLtl-1212 

Defendant•. 

Upon motion of plaintiff, by counsel, it is ORDERED that 

this action be and the same is hereby dismi•••d with pr•j~dice aa 

to defendants, s.o. Roberts Moore, Willia• R. Rake•, Jam•• R. 

Austin, Charles L. Williams, Jr., Eugene 1. Derryberry, William 

J. Creech, James c. Joyce, Jr., Linda Davi• Frith, w. David 

Paxton, w. William Gust, Guy M. Harbert, III and David c. Weaver. 

And it is further ORDERED that the claim for punitive 
.. 

damages be and th•_ s~~i• h•~•by ~i..missed with prejudice. 

Enter this ;//~-aay or ... ·· , 1994. 

EXHIBIT A 
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37364 

counsel for Plaintiff 

SEEN AND AGREED 

Frank B. Millar, III, Esquire 
SandA, Andnr~on, MArks & Miller. 
801 East Main Street 
Suite 1500 
P.O. Box 1998 
Richmond, VA 2321G-1998 
Cnunftt11l fnr nefendllnt Stockburger 

Rona o. o 9es, 
Wharton, Aldhize & Weaver 
A Professional Limited Liability Company 
100 South Mason Street 
Harrisonburg, VA 22801 
Counsel for Defendants 
S.D. Roberts Moore, William a, Rckes, 
Jamca R. Auctin, Charles L. Williams, Jr. 
Eugene E. Derryberry, William J. Creech,· 
James c. Joyce, Jr., Linda Davia Frith, 
w. David Pa~on, w. William Gust, 
Guy M. Harbaert, III and Davld c. Weaver, 
and Gentry., Locke, Rakes & Moore 
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VIRGINIA: 

:IN THIS CIRCUIT COURT or THB CITY OF JO.ANOd 

GEORGXA ANNB SHYDER-FALKINHAK, 

v. 

BRUCZ C:. 8TOClCBURGEll1 et al., 

Plaini:iff, 

Ca•• Mo.a CL91•1212 

Defendant:.. 

7 .· 'IDie QIDll 

on motion of the parties, br counsel, it 1• ORDBRBD thai: 

this action be dismissed with pre~udioe. 

It 1s further ORDERED, on motion of th• par~ie•, by oounaal, 

that violation of the con~identiality portion ot the Mutual 

Release and Settlement Agreement shall consti~u~• C?Onteapt ot 

Gourt, and violation• shall be punished aocordin9lr. 

WE ASK FOR THIS: 

squ1ra 
p.c:. 

24263 

37364 

counsel for Plaintiff 

EXHIBIT B 

126 

/~ 
( . _,.../ 



• . . . . 

Frank B. Kliier, XII, Bsqulr• 
Sands, Anderaon, Marks ' Miller 
101. Bast Main Street 
suit• 1soo 
P.O. Box 1998 
llichaond, VA 23216-1998 
counsel tor Defendant stoaJcbur9eJ: 

R a D. odqas, 
Wharton, Aldhize 
A Profeaaianal Li ited Liability company 
100 south Mason Street 
Harrisonburg, VA 22801 
counsel for 
Gentry, Locke, Rakes ' Moore 

.. 
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•har•ho1d•~•, de•• t•l••••• •••S•• aft« rorever di1ohar9• Gl•nn an• 

hi• liw•, th•t~ ••1~•, •••ifn1, ortio1r1, d1~•0\or•1 •h•••hold•~•, 

•ftfloV•••· •uoo•••o~• and 1uea•••~r• in ift,•r••t ••••and •t•lnat· 
anr •n• a1l o1•1••· daaand•, aot.l•n•, 01.\l••• ot aat&on &ft4 •tcp•n••• 

. .. ··- ..... . . . .... ....... . .. .. .. . . .... 
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, sa : € 1 vs • 1 1 8 3 :l ef Wbattv1r Mind •h• .. , it.av• a11tn'\ 01en~ and · •• •&~, th•~~ 

h•i••• 1a11rn•, .•t•io11e, c1&reoeor1, •ll•~•l\o1«•••, ••p1or•••1 
•\IOO•••tr• and 11001•1or• Sa int•~••• now or in th• luture •. 

•· Zn fui-th1r aon•1411'1tltR ot ~h• csevan1nt:1 and &ft-•••n•• 
l\•r•ita oont1in•4 and. tb• payaant1 6o••Ph o. ra1k,nhaa, lo~ hi•••lf 

anti hl1 hair• and a11lvn• 1 do11 ••l••••• 1'••111 and tor1vex­

•£•oh&•t• 1took~\arf••• th• fira, 1i•nn an« bi• flra, 'h•i• hair•, 
•••ltn•1 eftL••~•, di¥1otsor•, partner•, •h•r•ho14•••• trap1ov•••1 . 
•u0'-1•••ox-1 an4 a\toa•••o~• in 1nt1r11t 1 ••• anct a9ain•• any ancl aJ.1 

o11iTA1, daaand1, aoil!on•, aau111 of aot1on •nd expan••• •• anv ktn4 

ht mar have arai~lt ltook~Ufft~, 'hi fila, Glenn and hi• f!~a, 

'h•1~ h•1••• a11lrn1, oftio•~•, di~•o1or1, pa~tn•~•• 1ha~-1\01•1i1, 

1ap101 .. 1, •uoo•••o•• an4 •uoo•••o~• tn ln••r••'• 
1 • Zn turth•• oon•ldtr&tion ot th• oov•nant:• and a1a-••••nt ... 

ll•~•£n oon,ain•d anc& t.h• payi1en~, 1nr4•r•ra ... 1C-J-nn.am and cen•a:a1 

r£d•11tv lank, H.A., 11 ttu1t111 of ~b• Marit•i l~d•t and R•tl4ual 

tru1t n1at14 uncl•I' th• W£.l& oi P•t•r c, ln:tcl•r:, C••••••d 
(h•r••f'•r, 11 tJ\• Tru1toa111 ) , do 1;•1••••, i:-aalaa and fox-•v•st 

•tlohart• 1\oakll~rt•r, ~· tira, Gl•nn a.n4 bi• t£rm, 'h•Jr h•ira, 

a11Lp1·, affio•r•, cllrto~or1, par~n•r•, •h•r•noacaer:a, • .,J.oy•••, 
•~•o••••r• and •uaoa11ot• in tn•araa•, t~am an4 a9atft1t anr •ftd &1l 
olai••r ••.aan41, aotlol\1, aaua11 or aot1on an« •tcp1n••• ot •nf Kind 

'h• t~~•~••• nar h•v• A9•in•• atoot~~rw•r, th• tl~m, •1•"" atMI bi• 
firn, their b•1••1 •••itn•, oflLo•~•, d1~•a•or•1 paw~n•~•. 
1hutholdet1, •ploy•••, •uao111ar1 &ftcl 1uaaa•101:• in tn\es••"'-, ftov 

er fn •h• futur8 •~!•inf out of ••tter1 and thln1• a&1•1•• 'n \b• ··' 
··• ...... 
.. . . ... . . . ...... . .............. . . .... 

. ' 
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1e11i 10•1en1•••ea&-lMd1a ehl• Atr•••nc, th• i•c~•r •tl'••m•nt •n• 
th• note. 

I• 'Iha part.le• 91r:e• Cblt. • . p•n OI tll• genaideJ:atiOft 

ino1u••• the 1ati•fao•lon of a p•oaia•arr n••• ca••• D•o••~·~ ia, 
1teo, troa 11oa>cwrr•r to 1nyc1ea:-raiJc'•a• ta• ortfinal •• It• 

••l'k•d trpai"" and d•1l••~•d •• ooun••1 •• lt0111c""l'9•I'• 

•• ••o•~llllf•r, th• fin, aienn and hi• tin.,.,. .... , •••'•• 
and di•cshart• lftYd•~·r11kinb1• an4 h•~ be!~• 1na •••twn• ltoa •b« 
•t•ift.8t aa~ and &11 o1•ill•, ••aah4•, aabion• an4 oau1•• oc aotion 

th•r •ifh' baYt 19ain1• bew ror any v•~•• Wh•t•oev••• ••v• an4 

•K~P' the•• e1abla to~ ind••nity ant/or oantr1•~•ion Wl\101\ •'th' 
ari•• &fain•' lnyder•W&lklnh•• by r•••an 01 th• aivii aot1on1 tll•d 

a911n•t ltootb\lrf•• ant Gl•ftn in •h• Ci~cna1t oo~~• ter t.h• oitr •• 
Roano1c• ~f Miohae1 1. lnVdlt' and ••aov a. lnY«•r, both indivldua11r 

an4 Ml ltan111eta~i•• undaw '2\• Peter c. ln1••rMa~i\a1 and •••£•ua1 

l'J'u••• •trl.•d IU.M•'' •. •nd•r. I •• ,,. ., •Ji· vts l'rtAI• I a.-. 

IV"'"'"· •t a&u C••• 110, I tJ•l.,71 1 tor ao\•1 •Jreoi:• osr 

•l••ion• oe 1n14•e·•a11clnbaa •• co~'""'t•• 01 '"~ M•wt,al an• 
· M••i4ua1 ~ruat• a~••t•d tly·~· w111 of ••,•r a. an~•·~· 

10. fhi• AfW• .. •n• t• a .. 1•••• and 1' 1• not& a oov•ant no­
'o 1ue • l'hi• Afl'••••ll' •>l•ll net. ln\lr• \o •h• lterutf J.~ of al\y 

ptr1on of •ntttr a'h•r ilhan tho11 41111n•'•d h•r•ln nal' abaJ.J. it. lit 

oon••111 ... 4'0 ba a rel•&•• of any peraon ol' ent:itr •tih•r 9h1n tho•• 

••~••n• •n4 •n~iti•• •P9aifl••llr n•••• ~·~•in. 
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''• thi• w4t.Uf aontain• all ot · ~· · •P••••n~• ·of. ~ 

tani•• Jl•••o at\cl 9"1iJ. i.. eon•tn .. •n• ln'••tr•t•G in aoool:dano• 

v1'2l 'h• law• oc •• ooaeaveai• •• "'--'"La. 
lifftet and •••&•• tlhi• 11•' ctar 01 •an~••'' 1••'· 

81'A~I o• YISIOXMIA 
GlH/COCJll~r o• , to•V1\1 

lhl• day p•¥9•on111y •»P•t.r•cl b1for• ••• th• \lncS•s•itn•« H•'•~r 
"1b1to, in •r 'uiltdloiion 1for•11idt Gaor91a Ann• lftYd•r· 
ra1k1nhaa, who, ~•inf fi~•' «u1y •worn, a1po••d and 1al4 'hat (l> 
•h• £• authort1•d ~o •K•OU'• •~t• ~utual 1•1•••• and •~•t1.-ent 
Atr••••~' on her -all•1f and th• ~•ball of •n• •nrd•r Company, lno., 
11tt1••~ and ~11oa1a-.., atah Hill D•V•1opsent co~o~at,on and th• 
K&l'thai l'ru•' and b•l«ual ~n•t under idi• Wi11 af ••~•it c. lnydtr, CMS••••«, <•1 •h• bl.• &-Ucl ans \lncler1tarad1 th• t1m1 and ooncU.ttan1 
•f th• Mutua lal•a•• and 11t•1ent1nt a9r1 ... nt and (3) 1h1114 th•· 
tl••=i"4 ••apani•• 11\d tru•t• 19r1a to b• beund ~ th• tara1 and 
p~ovi•ien• or ~h• 11U'ua1 ••1•••• •nd ••'•11nant A1r••••n~. 

Mr eo .. i••ion ~,,_..., I I • 

-10-1M1~~~,~U~6l"l~O--------...,_--
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I 

.·u·1·1,,,re .. , ............ a~1~.~11-----·--···---........ 

ll'AIW or YZROIHIA 
osn/ooUHtV or~-----------' to-vl•• 

' lhi• ••r ••••DttalSJf •PP••l'•d Ja•tol'• ••1 th• unaer1t1n•d Notary 
»ubilo, in av ~ua-!1•tatton &f•r•••1d1 IO~art 1. Olann, who, b•ln~ 
IU-•• d\&1.r 11Woa-11, ••'6••4 aftd 11ta that (1) h• h1a raa4 and 
ws••••t:and• tm1 t•n• ani oenc1t•lon• ot th• M\lt.\111 ll•1•••• •"4 
11,tl•••r.t Av.:••••n4: •"• ft) h• •or••• •o b• b"un4 ~~ th• tei-•• lhd 
'~ovi•l•'"9 or •h• M\at~•l l•l•••• and laG,itnent Afr••m•nt. 

i 

lwol'n ant 8\lb•oarilted ltafozt• •• thi• ..._..,_ ... ••~ of _. __ ,.__, 
&tt4. • . . 

Rliif'P fuSi!o 

. . .. 
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SNYDER. 
&. ASSOCIATES 
GENERAL &SNfRAci'OB 

February 8, 1994 
UWIGIA APllNI 5NYDEl·FALKINHAM 

Pltf.!IUeNf JIA J'ILECOrtP.R i US tfAIL 

Mr. Roger £. Jenne (615-476·5058) 
JeM•, Seate & 11.yamt 
P.O. Bo~ 161 R!: 
C1eve14nd, Tonnosaft• 37364-0161 

and 

Mr. Thom~s L. Rasnl~ (703·346-0229) 
Rasnic and Rasnic. P.C. 
P.O. Box 133 
Joneaville, VirginiA 24263 

Dear Roger and Tom: 

Ceurgia Anno Snyder•FalkJnham 
vs Bruce C. Stockburger, et al 

1~st Friday I faxed ooch or you a letter req~estlng 11\fo%11&tion which I 
deHpct'ately need tu protecr. my lntere•t. An of this t.lme, I have not received 
any uf the requested lnformat.ion. Again. I must have that information 
imm~diMtoly in order t.o, among o~her things. fll~ the motion to vacaLe, which 
you ha\l'e indicated should be done. If yuu cannot or are not going to pro~ide 
me with any of this inCurmaLion. I must, also, know that fact lmmediately. If 
you cannot or ar~ not going to provide me with the requeated information, it 
would appear that I would need to seek the court's assl•tance ln this regard. 

t aan apprehensive that. lf I do not have thia information before I appe:sar 
in court for any reason that, my case will be severely prejudiced, especially 
slnc~ you both •tate that you will testify for the defense -that this case had 
been s~ttled... lf you car1 honestly testify that the case haa been settled. 
lhen lt ls obvious that you know some facts which I do not know. Fro11 what 1 
lnArned in this case, you two, as attorneys for me, are required to protect 
and act in my best interest when you represent •e awl when you terminate that 
relationship. 1 have recently learned th•t you either have filed (or are 
anticipating the £!ling of) a molion to withdra11ta• my counsel. In attempting 
withdrawal witbout reasonable notice to me, 1 hereby respectfully demand that 
you tall thu truth ngardlng all matters and that you act with loyalty to 
protect my 1nLet~~t. 

ln this regard, and ln addition to the lnfomation previously.requu11ted, 
I ~usl have the following in£ormatlon and/or questions answered Immediately: 

l. A copy of all engagement letters and/or agreements (including 
lectera of transmittal) which I have signed granting you the right 
to cvpresenL me; 

EXHIBIT D 

~00 South Main ~''"~'· Blacksburg. VA 24060 C70)) 552·3377 fax (703) "2·2972 
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Kr. Thomas L. aa~ntc an~ Kr. Roger E. Jenne 
February 8, 1994 
Page 2 

2. Wheth_.r you taad fn your pos11ea1ion a copy of the o~der (•Order•) 
and fimtl order (•Final Order•) entered by Juclge J•nnlnga on 
Sunday, January 30, 1994?; 

3. Whether you, Tom/Roger, ai~ned the Order -.nd/or Final Order Sunday 
night or Monday mornlns?: 

4. The 1dent1!1cat1on.of all partlva pre•ont at th• hearing before 
Judge Jennings on Monday, January 31, 1994, when the Ordar and 
Final Order waa antRred: 

S. Whether there WAD a Coul'"t: lttsporter th•r• at the hearing and 
whather that Cuurt Raport•r recorded the proceed1nga7; 

6. 1£ the Cou~t Re~ortcr was df»missed without ~ecoidiug thla 
tmporL~llt. hearfng, who dbmisaed th• Court leparcer?; 

7. The nam': of all Court. Repurtera 1chaduled to record the trial 
proceedings and the n•me of tbs. organizations they vork for; 

8. Yhethar and/who (if applicable) made a summary recitation of the 
settlement negotiations/purported •settlement agreement• to the 
Court in order to procure the entry of the Order and Final Order?: 

9. Whather any ~otiona/ordars ~ere made and/or aubaltted to th• Court 
on January 31, 1994, which were not granted?; 

10. A datailed account of what waa said and by whoa at the hearlag 
before Judge Jennings on January 31, 1994; 

11. A detailad account by data, time, and subject m&tt•r, and outcome 
of every conversatlon/co11D1unication you had with opposing counsel 
since the hea~lng before Judge Jennings on January 31, 1994, 
speci£1cA1ly as to conversations on whether or not there was an 
a~reer.ent and what was the alleged.agreement you two reached with 
opposing counsel without my authorization and/or approvali 

12. Any and all documents/information you have on the finanoial 
condition of Gentry. Locke, Rake1 & Moore, ln~lud1n1 bala~c• 
sheets and inco~e infopnation; 

13. Any and all documents/information you have an the financial 
conditiou of Bruce C. Stockburger, including balance sheet and 
itacome in!ormacton; 

. -. ~. 141 -----.---------
,.. _._ . ·- · .. - .__.... __ 



, , 

Mr. 1bomu L. Rasnlt: ar,_ llr. RoA•r R. Jenna 
February 8, 1994 
Page l 

14. Any And al1 dnt:Wltmts/lnformatf an you haw on the finanolal 
condition of any partner al. Oentiy, Loeb, lab• & Koor•, 
lnclud1ng balaftce ehaeea Hnd inco•e luforaatlon: 

l~. Any and all docuaaents/tnfor~at1on you have on th• r•••rv•tlon of 
rights and/or exclusion regarding Gentry, Locke's lnaurance 
through thM Virginia Reclprocal; and 

l~. Any and all documents/informaLlon yuu have regarding non•Vlr11nla 
Reciprocal Insur.nee c:ove~as• (,L.L.. errora Al\d oalaatcm. 
umbrella) which Cttntry, Lock6 (and each of its partnara naaed ln 
this action) carry. 

I hereby respectfully demand that each of you imllledlately box up for my 
pickup all t:he lnfo~maUon and ftl•a. you havo af min•, or any entity ln which 
1 hava an interest, tncludlne. ~ithout limitation, all pleadin&•i dtacovery; 
corrc~pnndence; •emoranda; drafts of documents; notes; computer diakettes 
cnnLa~nlng information rotating to these matters; telephone 118•••1• •lipa: 
copies of ca~es, statutes, or other research; records and bllla; etc., created 
in preparation for this trial. If you are retaining any docU11ent•/lnfotz1ation 
which you Tefuse to allow me co pick up, you are direct•d to prepare a liat of 
those itc~a with the type of print (-'-&.:., handwritten or typed) and the number 
of pages making up each document. I will have 1omeone at Roger'• office on 
Thursday. February 10, 1994, at approximately 10:00 •.m. to pick up "1 fll••· 
I will have someone at Tom's office on Thursday. February 10 •. 1994, at 
approximately 3:00 p.m. to pick up my files. For your information, l have 
enclos~d LEOfl lS4lt whtcb was Tccently provided to 11e. 

All of the requests/demands in this letter are continuing ln nature. 
Further, I expect you to up-date ~• promptly regarding any 
1n£or1Dation/docwnent you procure after this date of ehe letter on any matter 
addressed in this letter OT any litigation matter of Dine which la now 
pending. Furthermore you are hereby directed not to file anything in any 
Court regarding any 0£ my cases without written authority from me. 

l hereby respectfully demand and instruct ·you not to d1acusa any of rq 
litigation matters wilh the Defendant• or their counael, Any prior 
aut.horizaetona ("rlttan and/or oral) allowing you to negotiate, •ettle, and/or 
compromise any mattQr for my benefit, subject to my approval, ls hereby 
revoked. As attorneys engaged to represent me, you are bereb7 directed ta 
wrlte to and/or discuss any matter with Joseph L. Anthony, which you ball••• 
ia in my bost interest. You are, also, hereby directed to pasa on to Joseph. 
L. Anthony any and all 1n£ormat1on and/or opinions which you h••• regarding 
what I need to do to protect •Y interest ln any of the litigation matters with 
which you have bean assoctaltsd. 
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Hr. Thnm ... s L. RHnic .and Hr. Roger I. Jenne 
Jo'ttbruaty 8, 1994 
Paga 4 

Aa you arc aurcly able tu determine from the language and the •ubject 
matt~r uaed/covared ln thia letter, I did employ other legal COUl'Wll co aaai1t 
m~ ln drafting tbls lct.Ler. Al you know, however, I conc:lmaed to eaploy 
Joseph 1-. Anthony, a• legal counsel regarding e1aentially all non-llt1&&tlon 
matter• form• and ~y r~l•~ed entities. whll• thi• 11t1gat1on-w .. proceeding. 
Ac~ordingly, lt :.hould not &ut·prhe you that I received legal ualltance ln 
drafting this leltar. Furl.her, my use/employment of additional couna1l does 
nn~ rolieve you of any of your.oblig¥~lons and reaponsib111t1e1 .. my attorney 
to t;ake the actioua necaesary Lo continue to protect ay 1ntere•t. 
Furthermore, plc:ase understMnd that the lnstru.ctioru11, dlrectlve1, and/or 
domands tn this letl•r aru Crom ma •nd are not from my legal COUD8el. 
Further, these dlrect!vas are made by me to you in order to procure the 
information necc~sary to protect my interest in the litigation matter you are 
pursuing for ma. 

I ~Hg~cly await your response and compliance. 

Sincerely. 

~Cl---_ 
Georgia Anne Snyder·falk11'ham 
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1n QOne1deretion ot legal ••rvio•• 1;o be S"end•~ 

by the firm uf MoAfee, Rasnic a Bled•oe, P.C,, end Roger ~9nn•, 

lawyer•, tha under•igned cltel\t be:rebr nn:atrw ••ld l•W)'•~• • 

pursue •uoh actions end aour•o• o~ •o~ion• vhtcm 1'h9~, Ln the£~ 

opin~on, ma1 determine to be ~1able and Juatiotab!• and again•' 

such per•on or persona aa th&J ma~ deem propes- erieing out or ~ 
Rich Hill Development Corporation matter• and t:he vza~A• .. ~~er• 

which occ~rred in Montgo~•~r count~, v~rg1n1a. during tb• pe~io4 
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VIRGINIA: 

GEORGIA ANNE SNYDER-FALKINHAM, 

Plaintiff, 

v. 

BRUCE C. STOCKBURGER, et al. 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

~~~~~~~~~~~~~~~~~> 

Case No.: CL91-1212 

PLAINTIFF'S MEMORANDUM OF POINTS AND AUmORITJES IN SUPPORT OF 
MOTION TO REINSTATE AND FOR V ACATIQN OF ORDER AND FINAL ORDER 

I. The Order Dismissing This Action Should be Vacated and the Action Reinstated 

A. The Overriding Concern of The Judicial Process is To Protect The Litigant's Rights 

One of the fundamental concerns of the judicial process is the protection of a litigant's 

rights and to insure fairness and proper administration of justice. This concern manifests 

itself in judicial precedent, the Rules of the Supreme Court ("Rules") and in the Code of 

Virginia ("Virginia Code"). Ms. Snyder-Falkinham's rights were severely prejudiced by the 

unauthorized, inappropriate and erroneous actions of her attorneys, Messrs. Jenne and Rasnic, 

on January 31, 1994. Fortunately, under well settled principles of law, this Court can reverse 

the prejudice inflicted upon Ms. Snyder-Falkinham through no fault of her own and return the 

parties to the status quo. 
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As shown below, this Court has the power to vacate the Final Order dismissing the 

case with prejudice entered on January 31, 1994 and to reinstate this action. First, under 

Rule 1: 1, the Court has nearly unfettered power for twenty-one days to modify, vacate or 

suspend its final orders. The facts, law and equities support the vacating of the January 31, 

1994 Final Order and reinstatement of the case. Second, inasmuch as the attorneys involved 

made certain representations to the Court during the I anuary 31, 1994 proceeding about the 

status of nascent settlement discussions, the Court may set its Orders aside. Third, under the 

leading case of Virginia Concrete Co. v. Board of Supervisors, 197 Va. 821, 91 S.E.2d. 415 

(1956), Ms. Snyder-Falkinham's attorneys could not -- as a matter of law -- move to dismiss 

her action with prejudice without her express authority. Fourth, the parties never entered into 

a settlement agreement. 

a. Rule 1:1 Grants the Court the Right To Modify. Vacate or Suspend 
Its Final Order. Judgment and Decree 

Rule 1: 1 gives this Court twenty-one days from the date of entry of a final judgment 

the right to modify, vacate or suspend its final orders, judgments and decrees. See generally, 

Kelley v. Kelley, 435 S.E.2d 421, 423 (Va. App. 1993) ("Upon the expiration of twenty-one 

days, the judgment of the trial court may not be modified unless the judgment is void as 

having been obtained by extrinsic or collateral fraud, or entered by a court that did not have 

jurisdiction over the subject or the parties." (citing Rook v. Rook, 233 Va 92, 95, 353 S.E.2d 

756, 757 (1987); Owunsu v. Commonwealth, 11 Va. App. 671, 672, 401 S.E.2d 431 (1991)). 

It is axiomatic that this Court has broad equitable powers to enter orders to insure the 

proper administration of justice. Those powers include the authority to vacate a judgment 
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wrongfully obtained, especially if such an impennissible judgment works to prejudice a 

litigant, who is blameless and harmed by another's actions. 

There are abundant reasons to vacate the judgment. First, the Plaintiff, Ms. Snyder-

Falkinham, was not present at the January 31, 1994 proceeding before this Court. She had no 

knowledge that her attorneys would dismiss her lawsuit with or without prejudice. Nor did 

Ms. Snyder-Falkinham know that her attorneys represented to this Court that the case had 

settled. Ms. Snyder-Falkinham never consented to dismissal of her case. Nor did she 

authorize her counsel to represent to this Court that the case had settled. It had not. 

Second, Ms. Snyder-Falkinham's attorney's actions, if left uncorrected, will severely 

prejudice her rights. On November 18, 1991, Ms. Snyder-Falkinham, by counsel, filed a 

Motion for Judgment against the Defendants. On October 6, 1992, she filed a Third Emended 

Motion for Judgment seeking $4.5 million in compensatory damages and $1 million in 

punitive damages. By dismissing the Third Amended Motion for Judgment with prejudice on 

January 31, 1994 -- without obtaining a final, thorough, comprehensive and executed 

settlement -- her attorneys deprived her of her judicial remedies and eviscerated her 

bargaining power. 

Finally, Ms. Snyder-Falkinham never consented to an order that holds her in criminal 

contempt pursuant to a confidentiality provision that she did not see or ap_proye before its 

entiy.1 Yet, her counsel consented, without authorization, to subject Ms. Snyder-Falkinham to 

1 Another example of the Rules and the Virginia Code's fundamental concern for 
providing litigants with proper notice appears in Rule 1:13. Rule 1:13 states in pertinent part 
that "drafts of orders and decrees shall be endorsed by counsel of record, or reasonable notice 
of the time and place of presenting such drafts together with copies thereof shall be served by 
delivering or mailing to all counsel of record who have not endorsed them." 
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this open-ended confidentiality agreement. 2 

1. Virginia Code § 8.01-428 Supports Vacating the final Order and Order. 

Other statutory authority supports the vacating of the erroneous final judgment after 

the trial court's jurisdiction lapses under Rule 1: 1. For example, Virginia Code § 8.01-428 

provides for, under certain circumstances, the setting aside of final judgments. Virginia Code 

§ 8.01-428(0) provides the following: 

(emphasis added.) 

Other judgments or proceedings. This section 
does not limit the power of the court to entertain 
at any time an independent action to relieve a 
party from any judgment or proceeding, or to 
grant relief to a defendant not served with process 
as provided in § 8.01-322, or to set aside a 
judgment or decree for fraud upon the court. 

Significantly, the plain language of§ 8.01-428(0) grants explicit -- and unbounded --

authority to "set aside a judgment or decree for fraud upon the court" and is not limited solely 

to instances of actual fraud. Without this limiting language, the section's generic reference to 

"fraud" includes both constructive and actual fraud. 

Rule 1: 13 is designed to protect parties without notice. In Walt RobbinS', Inc. y. 
Damon Cor.p., 232 Va. 43, 47, 348 S.E.2d 223, 226 (1986) the court noted that "'[o]ne of the 
essentials of due process is notice" (citing Finkel Products v. Bell, 205 Va. 927, 931, 140 
S.E.2d 695, 698 (1965). Of course, the purpose of Rule 1:13 should also be applied to 
vacating under Rule 1: 1. By dismissing the action without our Ms. Snyder-Falkinham's 
permission, she was, in effect, "without notice" even though her attorneys implicitly or 
explicitly represented to the Court that they were acting with her full knowledge and consent. 

2 For example, Mr. Rasnic has suggested in correspondence to his client that 
communicating the terms of settlement to her tax attorney and to the undersigned counsel 
violated the agreement. 
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Here, Ms. Snyder-Falkinham's attorneys, irrespective of moral guilt, made 
. . 

representations to the Court that tended to deceive others, violate the private trusts and injure 

public interests.3 As such, Mr. Rasnic's January 31, 1994 representations in open court about 

the status of settlement negotiations constitute constructive fraud and provide this Court with 

grounds to vacate. See generally. regarding elements of constructive fraud, Diaz Vicente v. 

Obenauer, 736 F. Supp. 679, 690 (E.D. Va. 1990) (applying Virginia law, "[C]onstructive 

fraud does not require scienter or intent to mislead; it can be established whether the 

representation is knowingly or innocently made.") (citing Chandler v. Satchell. 160 Va. 160, 

168 S.E.2d 744 (1933); Mears v. Accomac Banking Co., 160 Va. 311, 168 S.E.2d 740 

(1933)). 

B. Messrs. Jenne and Rasnic Had No Authority to Compromise Their Client's Case 
and this Court Should Vacate the Final Judgment 

1. There Was No Express Authority to Dismiss the Case with Prejudice 

It is axiomatic that an attorney must have express authority from his client before 

entry of an order dismissing a matter is submitted to the court.4 Indeed, this rule was best 

stated and applied by the Virginia Supreme Court in Yirginia Concrete Co. v. Board of 

Supervisors, 197 Va. 821, 91 S.E.2d 415 (1956). 

3 Although Mr. Jenne did not appear in court on January 31, 1994, his endorsement of 
the Orders indicated his agreement with the representations Mr. Rasnic made in open court. 

4 Express authority is "that which confers power to do a particular iclentical thing set 
forth and declared exactly. plainly. and directly with well-defined limits. [Express authority 

· is an] authority given in direct terms, definitely and explicitly, and not left to interference or 
implication, as distinguished from authority which is general, implied, or not directly stated or 
given." Black's Law Dictionary, Sixth Ed. (emphasis added.) 
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In Virginia Concrete, the Board of Supervisors of Fairfax County initially filed a bill 

to enjoin Virginia Concrete from violating the County's zoning ordinances. The County hired 

Robert J. McCandlish, a distinguished Virginia lawyer of impeccable integrity, as its attorney. 

In February 1953, while the injunction proceeding was pending, the Board of 

Supervisors passed a resolution that appeared to affect that section of the zoning ordinances at 

issue in the injunction suit. The resolution, however, did not repeal the subsection of the 

zoning ordinance at issue. 91 S.E.2d at 417-18. A month later, on April _3, 1953, the court 

conducted an ore~ hearing on the injunction. During the trial, Mr. McCandlish, the 

Complainant's attorney, apparently misunderstood the significance of the Board's February 

resolution. He moved to dismiss the action with prejudice. Mr. McCandlish did so without 

first infonning his client or obtaining its consent. 

Approximately two weeks later, the Board passed another resolution rescinding the one 

it had promulgated in February 1953. In August 1953, approximately four months after the 

Board's attorney -- without its pennission -- moved to dismiss with prejudice, the Board filed 

a Bill of Review. It asked the trial judge (Judge Sinclair) to set aside the judgment and hold 

it void, "or be amended so as to be without prejudice to the right of the Board to prosecute 

another. suit for the same cause." Judge Sinclair granted the Board's motion to vacate. 

On appeal, the Supreme Court affirmed the trial court's decree. It did so because the 

Board's attorney lacked express authority from his client to have the matter dismissed with 

prejudice. 

In the absence of express authority from the Board 
the consent of its attorneys did not bind it or 
deprive it of a right to have the "with prejudice" 
feature of the decree set aside. The decree 
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appealed from which set aside the dismissal with 
prejudice and adjudged that the dismissal should 
be without prejudice, is therefore, affirmed. 

hL at 421. Significantly, the Board's attorneys "acted in good faith and in the belief that they 

had the authority which they undertook to exercise." In fact, one of the Board's attorneys 

"testified that he believed he had authority to dismiss under his general retainer." ML at 419. 

However, neither attorney "claimed any express authority from the Board to dismiss the case 

with prejudice and it is clear that none was given." Id. 5 See a}so, Absar y. Jones, 

833 S.W.2d 86, 89 (Tenn. App. 1992) (in setting aside a compromise and settlement that 

dismissed a lawsuit, the court stated "The general rule in Tennessee is that an attorney cannot 

surrender substantial rights of a client, including agreeing to a dismissal of litigation which 

permanently bars a client from pursuing his claim, without the express authority of the 

client." (citations omitted.)) 

Here, as in Virginia Concrete, Ms. Snyder-Falkinham's attorneys had no express 

authority to consent to a motion to dismiss with prejudice. To the contrary, the retainer 

agreement expressly required her consent to any settlement. Therefore, regardless of their 

5 In Virginia Concrete the Court succinctly stated that the "prevailing role" is: 

"'In the absence of statute, an attorney can enter a dismissal, 
discontinuance, or retraxit, which tenninates the case on its 
merits, only where he has been expressly authorized to do so; 
but it is generally held that an attorney has implied authority to 
enter or take a dismissal, discontinuance, or nonsuit, which does 
not bar the bringing of another suit on the same cause of 
action."' 

(emphasis added.)(quoting 7 C.J.S., Attorney and Client, § 87, p. 908.) The "prevailing role" 
is also the rule in Virginia. 
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alleged motives or possible testimony, this Court should set aside its order dismissing the case 

with prejudice aside and reinstate her lawsuit. 

2. Messrs. Jenne and Rasnic Did Not Have Authority To Compromise 
Ms. Snyder-Fa)kinham's Claims 

It is also axiomatic that without a client's authority there can be no "settlement 

agreement."6 Thus, Ms. Snyder-Falkinham's attorneys needed express authority to "settle" her 

lawsuit. They had no such authority. Moreover, the party asserting such authority ~ ~ 

burden !lf proving bx clear mlil conyincing evidence the existence of the agency relationship. 

~ Friend, C., The Law of Evidence In Virginia, 4th Ed. 

As the court in Virginia Concrete recognized, without express authority, 

[T]he client may ignore an unauthorized 
compromise and either proceed with the suit or 
institute a new suit as if no such compromise had 
been made, or he may have the compromise set 
aside and the case reinstated. 

91 S.E.2d at 420 (emphasis added) (citing Dawson v. Hotchkiss, 160 Va. 577, 581, 169 

S.E.2d 564, 565 (1933)). See generally, Harris y. Diamond Construction Co., 184 Va. 711, 

36 S.E.2d 573, 578 (1946) {appeal from Industrial Commission, "a judgment based on 

unauthorized compromise may be vacated 'on seasonable application,' " finding no 

6 See. e.g., Kazale v. Flowers, 185 Ill. App. 3d 224, 541 N.E.2d 219 (1989) (applying 
Illinois law; no presumption of authority to settle, burden of proof is on party alleging 
authority to show that attorney had express consent or authority to settle); Evans v. Skinner. 
742 F. Supp. 30 (D.D.C 1990) (applying D.C. law; motion to enforce settlement agreement 
denied despite plaintiffs attorney's statement that "And I thought, to the best of my 
knowledge, that I had authority and I acted within that authority); vantage Broadcastins Co. 
v. WINT Radio. Inc., 476 So.2d 796, 797-98 (Fla. App., 1 Dist. 1985) (applying Florida law; 
attorney's testimony that his clients "didn't have any objection to [a settlement offer]" and "I 
did not receive any objection from them to [the settlement offer]" insufficient to establish that 
attorney had "clear and unequivocal" authority to settle claim.) 
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compromise, rather attorney stipulated to facts (citing, llma: aliL Dwight v. Hazlitt, 107 W. 

Va. 192, 147 S.E. 877, 880 (1929); Dwight v. Hazlitt, 107 W.Va. 192, 147 S.E. 877, 879 

(setting aside unauthorized consent decree and compromise; "It is now generally held 

throughout the United States that the mere relation of attorney and client does not clothe the 

attorney with implied authority to compromise the matters in litigation. ")7 

The written agreement between Ms. Snyder-Falkinham and Messrs. Jenne and Rasnic 

unequivocally requires her express consent and authority before they may compromise her 

lawsuit. The retainer agreement between Ms. Snyder-Falkinham and Messrs. Jenne and 

Rasnic explicitly states that all settlements or compromises are "subject to the client(s) 

approval." 

The nature of the parties' settlement discussions, the inherent complexity of the 

subject matter, the intricacy of the negotiations, all should have made it apparent to defense 

counsel that Ms. Snyder-Falkinham had to approve any settlement and manifest such approval 

by executing a formal instrument containing all of the settlement terms. Defense counsel 

knew that Messrs. Jenne and Rasnic required assistance in groping with the complex tax 

issues involved in the settlement discussions. They knew that Ms. Snyder-Falkinham 

consulted tax specialists as late as Sunday, January 30. Defense counsel knew that Messrs. 

Jenne and Rasnic did not act alone. They knew or should have known that Ms. Snyder-

7 Although difficult to prove, in the rare instance where a client permits an attorney to 
act with apparent authority to compromise the action, a court may uphold a compromise. 
Singer Sewing Machine v. Ferrell, 144 Va. 395, 132 S.E. 312 (1926). Singer's precedential 
value, however, has been largely supplanted by the more recent Supreme Court decision in 
Virginia Concrete, 197 Va. 821, 91 S.E.2d 415. Moreover, Singer is readily distinguishable 
on the facts. 
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Falkinham would not accede to "cram down" tactics and that she needed her tax advisors to 

satisfy her that the contemplated settlement would not adversely impact her tax position. In 

short, this was no "slip and fall" case where opposing counsel sometimes assume that a 

settlement agreement simply requires reaching a mutually acceptable dollar figure. Instead, it 

is a complex case involving 15 parties and a multitude of inextricably related issues. 

Finally, defense counsel knew, or should have known that to protect their client's 

interests, that the issue of whether Central Fidelity Bank, co-trustee of the Trusts, would agree 

to any release was not determined or resolved when Ms. Snyder-Falkinham left the Marriott. 

In fact, the individual responsible for the Trusts at Central Fidelity was not available and 

would not be available until Tuesday, February 1, 1994. 

C. No Settlement Agreement Existed Between the Parties 

1. The Parties Intended That There Be No Settlement Agreement Until 
A Written Draft Was Fully Executed 

The Court may find, as a matter of law, that under well settled legal principles the 

parties intended and agreed that until they had a written and fully integrated settlement 

agreement signed by all the parties, they had no binding agreement. Atlantic Coast Realty 

Co. v. Robertson's Azure., 135 Va. 247, 116 S.E. 476 (1923). In Atlantic Coast. the Supreme 

Court stated: 

This rule of law, presumption or rule of evidence, 
is certain and well-established. Expressed 
differently, it may be said that when it is shown 
that the parties intend to reduce a contract to 
writing this circumstance creates a presumption 
that no final contract has been entered into, which 
requires strong evidence to overcome. 
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See also, O'Connor v. GCC Beverages. Inc., 182 W.Va. 689, 391 S.E.2d 379, 382 (1990) 

(even though agreement may have tentatively reached during telephone conversations between 

opposing counsel, court finds no settlement agreement; intended agreement to be reduced to 

writing before binding on parties); Brookfield Centre Limited Partnership y. CfS Mgt. Co., 

135 B.R. 23 (Banlcr. E.D. Va. 1991) (applying Virginia law to determine whether written 

letter satisfied Statute of Frauds, "It is a matter of law that even though parties fully agree on 

the tenns of their contract, where they do not intend to be bound by the terms until they can 

fully be set forth in a fonnal written contract, there is no contract." Cguotin11 Boisseau y. 

Fuller, 96 Va. 45, 30 S.E. 457 (1898)).8 

Here, the parties clearly intended to reduce the settlement agreement to writing and 

have an instrument signed by all parties. Consequently, the presumption arises that no 

agreement existed until all parties signed a formal, written contract. Other facts support this 

presumption. First, all counsel knew about the unresolved tax issue regarding the tax 

consequences of one of the conditions of settlement that Ms. Snyder-Falkinham re-acquire 

Defendant Stockburger' s shares in the Rich Hill Development Corporation. Therefore, there 

was no agreement, and it could not have been reduced to writing until that matter was 

resolved. Indeed, until both parties knew all the terms they intended to include in a 

settlement agreement, neither party could find the other -- with or without a written agreement. 

8 The purported "Mutual Release and Settlement Agreement" is also not enforceable 
because it fails to satisfy the Statute of Frauds. The alleged "Mutual Release and Settlement 
Agreement" contains agreements (i.e., confidentiality) that cannot be performed within a year. 
The Statute of Frauds prohibits actions "upon any agreement that is not be performed within a 
year" unless "some memorandum or note thereof, is in writing by the party to be charged." 
See Virginia Code§ 11-2. 
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Second, prudent attorneys put settlement agreements in writing and have them signed 

by the parties. The draft "Mutual Release and Settlement Agreement" anticipates that all 

parties in interest will sign and seal the document and have their signatures notarized. 

Clearly, the parties did not intend the review and execution process of obtaining a written 

agreement as a hollow formality. The document itself supports the opposite contention. 

Defendants' insistence that non-parties enter into the settlement agreement fortifies this 

conclusion. 

Third, the contemplated settlement involved numerous complex issues and many 

details. For example, the draft "Mutual Release and Settlement Agreement" required that Ms. 

Snyder-Falkinham enter into the agreement in no less than .six. capacities.9 As President of 

the Snyder Company, Inc., Ms. Snyder-Falkinham may have required the consent of her 

Board of Directors by a formal resolution before she could bind the corporation to a 

settlement with the Defendants. Similarly, the draft "Mutual Release and Settlement 

Agreement" anticipates that it will be reviewed and signed by at least 11 different individuals, 

including Messrs. Jenne and Rasnic. The settlement agreement necessarily needed approval 

of the Trusts' trustee. Ms. Snyder-Falkinham's husband also had to review and sign the 

release. 

Fourth, the amount involved indicates that the parties intended to be bound only when 

they had a fully executed written agreement. The economics of the settlement and substantial 

9 Defendants require that Ms. Snyder-Falkinham sign the purported settlement agreement 
"individually and as President of The Snyder Company, Inc., and Snyder and Associates, Rich 
Hill Development Corporation, and as beneficiary and co-Trustee of the Marital Trust and 
Residual Trust under the Will of Peter C. Snyder, * * * . " 
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tax implications made a handshake and agreement to agree wholly inappropriate in these 

circumstances. 

Fifth, only a written settlement agreement could contain a confidentiality provision 

that would subject a violator to "contempt of court, and violations shall be punished 

accordingly." See Final Order, January 31, 1994. A vague and ambiguous confidentiality 

provision that addresses the complex issues implicated here, is unconstitutional as overly 

broad and violative of due process under both the United States and Virginia Constitutions. 

Certainly, each of the four different law firms initially involved in this matter understood this 

hombook principle of constitutional law and would not have submitted their clients to 

criminal sanctions without first defining in concrete terms the scope of the prohibition, 

reducing it to writing and then having the provision reviewed and acknowledged and signed 

by their clients.10 

Sixth, the parties' communications and actions indicate that they treated a written, 

fully integrated and executed Mutual Release and Settlement Agreement as a condition 

precedent to a settlement in this matter. Notwithstanding subsequent efforts by Messrs. Jenne 

and Rasnic and opposing counsel to create an apparent ratification ~ transmittal of check 

and the creation ·of self-serving correspondence), all parties undoubtedly intended that the case 

would not be settled until the written agreement was circulated to the parties, reviewed and 

10 The current and proposed draft provision prohibits "any public disclosure of the terms 
and provisions of this Agreement." To comply, this means that all defendant attorneys, 
including Gentry, Locke, Rakes & Moore, cannot disclose to their liability caniers in future 
years that they were sued and settled. Arguably, it prohibits any of the parties from 
discussing the tax implications with their tax advisors or presumably to obtain legal advice 
and representation regarding the disputed settlement and Orders with attorneys other than 
those of record on January 31, 1994. 
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signed by all parties. 

2. There Was No Settlement Agreement Because Certain Affected Individuals 
Were Not Part of the Agreement 

An integral part of Defendant's last settlement offer involved the relinquishment of 

rights of third parties not represented by Messrs. Jenne and Rasnic. Those parties -- The 

Peter C. Snyder Marital Trust, The Peter C. Snyder Residual Trust (collectively, "Trusts") and 

Ms. Snyder-Falkinham's husband, Joe Falkinham -- never expressly agreed to any settlement 

agreement or to release Defendants. Indeed, Ms. Snyder-Falkinham's attorneys could not --

under the Virginia Code of Professional Responsibility -- exercise independent judgment on 

behalf of the Trusts because their interests (collecting a 40 percent contingency fee) are 

adverse to those of the Trusts (preserving recoverable assets for the beneficiaries). There was 

no settlement agreement because Messrs. Jenne and Rasnic did not, and could not, represent 

parties whose interests were adverse and in conflict with theirs. 

3. There Was No Settlement Agreement Because There Was No Offer 
And Acceptance And There Was No Mutual Assent 

To have a valid, binding and enforceable agreement, there must be mutual assent. 

Valjar.. Inc. v. Maritime Terminals. Inc., 265 S.E:2d 734, 737 (Va. 1980) (Supreme Court 

affirming trial judges J.N.O.V. of jury verdict because, as a matter of law, "A contract cannot · 

exist if the parties never mutually assented to terms proposed by either as essential to an 

accord.") (citing Progressive Construction y. Thumm, 209 Va. 24, 30-31, 161 S.E.2d 687, 691 

(1968). 11 

11 The facts and holding of Maritime Tenninals are instructive. There, the plaintiff 
rented cranes and the services of crane operators to customers. The defendant and plaintiff 
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Here, there was no mutual assent to the essential tenns of an agreement. Messrs. 

Jenne and Rasnic and opposing counsel engaged in negotiations at the Roanoke Marriott 

during Sunday, January 30, 1994. Offers and counter offers were made and rejected. Finally, 

at approximately 9:00 p.m. Sunday night, Ms. Snyder-Falkinham left the Marriott. When she 

left, she did not know if the payor -- Virginia Reciprocal - would agree to pay the dollar 

amount. Nor did Mr. Jenne know. Nor did Mr. Rasnic know. In short, when Ms. Snyder-

Falkinham left the Marriott to return home, a dollar figure had not even been tendered by the 

payor. This is significant because it illustrates the lack of contract fonnation or mutual 

assent. It also raises the following issue: If the Virginia Reciprocal had not agreed to pay, 

could Ms. Snyder-Falkinham have forced that payment from the Defendants (versus their 

insurance carrier)? There was no agreement, even as to dollar amount, much less agreement 

about the other crucial "deal killing'' tenns, conditions and provisions. 

discussed a possible contractual relationship. Among the tenns discussed, were length of 
tenn, a non-compete covenant and a hold harmless provision. 265 S.E.2d at 735. Shortly after 
this meeting, the plaintiff purchased a crane. Approximately two months later, the plaintiffs 
president submitted a letter summarizing the plaintiffs understanding of the contract. Six 
months later, the defendant sent plaintiff a "proposed draft of an agreement." ML The letter 
described "in minute detail" the tenns of the proposed agreement. hL. at 736. Shortly 
thereafter, because of intervening events, the plaintiff treated the defendant's refusal to accept 
the crane as a breach of contract. Plaintiff sued. The trial court held that there was no 
contract despite the defendant's employee's testimony that "[w]e were not in complete 
agreement in eveiy detail, but essentially we were in agreement." hL. at 735. 

The Supreme Court, "applying elementary legal principles", affirmed the J.N.O.V ~ 
at 737. The Supreme Court found that the parties never reached an understanding or mutual 
assent and that inasmuch as the defendant's proposed tenns were "indispensable" -- but not 
accepted by plaintiff -- no contract existed. 

In this case, Ms. Snyder-Falkinham expressly refused to accept two terms that she said 
made Defendants' counteroffer unacceptable: the transfer of Defendant Stockburger's shares 
·to her and the signing by the co-trustee of the Peter C. Snyder Marital and Residual Trusts. 
Until she agreed to all essential terms embodied in one agreement, no contract existed 
between her and Defendants. 
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Moreover, Ms. Snyder-Falkinham did not accept Defendants' last settlement offer. By 

injecting new conditions (third parties signing and releasing claims and insistence on a 

deleterious "buy back" of one Defendant's stock) defense counsel proposed a counteroffer. It 

is fundamental that an offer is rejected by a counteroffer. 

CONCLUSION 

Under the facts and circumstances, Messrs. Jenne and Rasnic had no authority to move 

for entry of the Orders and the resulting dismissal of the case against the Defendants with 

prejudice. Moreover, entry of such Orders presupposed that the parties had signed a fonnal 

written contract prior to the entry of such Orders. They had not. Entry of the Orders also 

occurred because counsel either expressly or impliedly represented to this Court that they had 

settled the case. Clearly they had not. Considering the totality of circumstances, Defendants' 

cannot meet their burden of proving by clear and convincing evidence that Jenne and Rasnic 

could act as Ms. Snyder-Falkinham's agents for purposes of settling her case. Here, as a 

matter of law, her attorneys had no apparent authority to settle the case witho~t their client's 

express consent. In fact, her retainer agreement expressly required her consent to any 

prospective settlement negotiated on her behalf by Messrs. Jenne and Rasnic. Given the 

multiplicity of parties, the many versions of the settlement, the issues posed by the six 

different capacities in which Ms. Snyder-Falkinham had to sign the Purported Settlement 

Agreement, her attorneys had no real or implied authority to settle the case. Contractually, as 

of January 30, 1994, the parties had not decided upon all the tenns of the settlement they 

intended to embody in a settlement agreement. Virginia Reciprocal had not agreed to 

the settlement figure before Ms. Snyder-Falkinham's departure Sunday evening, January 30. 
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Ms. Snyder-Falkinham had specifically refused to accept Defendants' last counteroffer. 

Moreover, execution of a formal written agreement constituted a condition precedent to the 

parties' entering a binding contract. Finally, no settlement agreement existed because the 

parties had not formed a contract. They had not agreed on all tenns each of them considered 

material. Nor had they communicated acceptance to one another. Under these circumstances, 

the Court should vacate the Orders and deny Defendants' Motion to Confinn Settlement. 
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~h. \\(i 
Michael S. Horwatt, VSB 004943 
Charles F. Wright, VSB 30609 
Michael Horwatt & Associates, P.C. 
8300 Boone Boulevard, Suite 800 
Vienna, VA 22182 
(703) 847-1900 
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sent by facsimile and by U.S. mail, postage pre-paid, this \ \ -\f.. day of Februaiy, 1994, to 
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Sands, Anderson, Marks & Miller 
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A Professional Limited Liability Company 
100 South Mason Street 
Harrisonburg, VA 22801 

Thomas L. Rasnic, Esquire 
Rasnic and Rasnic, P .C. 
P.O. Box 733 
Jonesville, VA 24263 

Roger Jenne, Esquire 
P.O. Box 161 
Cleveland, TN 37364 
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Michael S. Hoiwatt ~ 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE CITY OF ROANO 

GEORGIA ANNE SNYDBR-FALKINHAM, 
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versus 

BRUCB C. STOCKBURGER, BT AL., 
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ITV OF ROANOKE 

The Defendants, Bruce C. Stockburger ("Stockburger") and Gentry, Locke, Rakes & 

Moore ("the firm"), by counsel, come now and respectfully move this Court to confirm the 

compromise and settlement between Plaintiff, Georgia Anne Snyder-Falkinham ("Snyder-

Falkinham"), and all Defendants on January 30, 1994, which resulted in this Court's entry of 

an Order and a Final Order on January 31, 1994, on the grounds that a binding compromise and 

settlement exists, barring Snyder-Falkinham's further prosecution of her claims. 

MEMORANDUM IN SUPPORT 
OF 

MOTION TO CONFIRM SETTLEMENT 

STATEMENT OF fACTS 

Pursuant to this Court's Order of December 21, 1993, this case was referred to a Dispute 

Resolution Evaluation Session. On January 25, 1994, this session was held. The parties agreed, 
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in pertinent part, that (1) Snyder-Falkinham would waive her claims for punitive damages as to 

all defendants; (2) Snyder-Falkinham would waive any claim in excess of five (5) million 

dollars; (3) Snyder-Falkinham shall nonsuit all individual parties other than Stockburger. 1 The 

concessions by each party, as detailed in the Mediation Memorandum of Agreement, constitute 

valuable consideration. Several witnesses can testify that Snyder-Falkinham consented to this 

agreement. As a result, this agreement is a legal contract and resulted in this Court's Order of 

January 31, 1994. 

On the evening before trial, an agreement to settle the remainder of this controversy was 

reached. Stockburger and the firm, by counsel, reached an oral agreement with Snyder­

Falkinham 's counsel. The terms of this agreement were that Defendants would pay an agreed 

amount in exchange for Snyder-Falkinham 's dismissing her action against defendants herein and 

Robert E. Glenn and the law firm of Glenn, Flippin, Darby & Feldmann and other 

considerations, all as spelled out in the Mutual Release and Settlement Agreement previously 

forwarded to counsel for plaintiff which details out all the terms of the agreed settlement. 2 

Counsel for Snyder-Falkinham possessed actual authority to accept Defendants' offer of 

compromise. Snyder-Falkinham, in front of several witnesses, authoriz.ed her attorney to accept 

the settlement. Snyder-Falkinham's acceptance is manifested further by her placing telephone 

calls to relatives and friends and informing them that the case was settled. Snyder-Falkinham's 

acceptance also is demonstrated by her, via counsel, appearing before this Court and agreeing 

to the entry of a Final Order dismissing her claims with prejudice on January 31, 1994. 

2 

A copy of the Mediation Memorandum of Agreement is attached hereto as Exhibit 1. 

A copy of this document is attached hereto as Exhibit 2. 
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This settlement is supported by valuable consideration. Defendants promised to pay a 

specified settlement figure. In tum, Snyder-Falkinham promised to drop her lawsuit and 

perform certain other acts. Under the laws of the Commonwealth of Virginia, these acts 

constitute valuable consideration. 

Yet despite the existence of a valid mediation contract and a valid settlement contract, 

Snyder-Falkinham apparently seeks to breach these contracts. Snyder-Falkinham has not 

executed the written memorialization of the settlement and has hired new counsel, who has given 

notice that plaintiff is attempting to set aside this Court's Order and Final Order of January 31, 

1994. Although no grounds for same have been expressed. Snyder-Falkinham's actions are 

after this contract was created and are a violation of the binding contracts between Snyder­

Falkinham, Stockburger and the other Defendants. 

LAW AND ARGUMENT 

I. TM mediation agreement is a co11S11111111111e, vertfied, and enforceab~ oral contract. 

The law is well settled that an oral contract is as binding as a written contract. An oral 

contract, like all contracts, requires an agreement and consideration. In the mediation session, 

Snyder-Falkinham and Defendants agreed that Snyder-Falkinham would drop her claims in 

excess of five million and for punitive damRges. In exchange the firm's agent would drop its 

reservation of rights. The firm provided funds from which Snyder-Falkinham could collect if 

she received a favorable judgment. Snyder-Falkinham provided consideration by conceding her . 

claims in excess of five million dollars and for punitive damages. Such concessions are valuable 

considerations. See Thompson v. Commonwealth, 197 Va. 208, 212, 89 S.E.2d 64, 67 (1955). 
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The mediation memorandum illuminates with clarity and precision the terms of this oral contract. 

Consequently, the mediation agreement constitutes an enforceable contract and prevents Snyder­

Falkinham from resurrecting her claims in excess of five million dollars and for punitive 

damages. 

H. A binding, valid and complm comp~ and settlement aiSl3 betwun all 
parties, baning Snyder-Falldnham ~ fiutMr prosi!culion of her claims. 

In Virginia, compromises are a necessary, binding, and valid means of resolving a 

controversy between individuals. Entering a compromise, however, does not reflect upon the 

merits of an individual's claims. As the Supreme Court of Virginia has stated, "It may be said 

of compromises generally that 'the compromise of any matter is valid and binding, not because 

it is the settlement of a valid claim, but because it is the settlement of a controversy.' • Weade 

v. Weade, 153 Va. 540, 547, 150 S.E. 238 (1929)(citations omitted). In order to have a binding 

compromise settlement, the Supreme Court of Virginia requires that: 

The essential elements of a valid contract must exist to support a binding 
compromise settlement; there mQst be a complete agreement which 
requires acceptance of an offer, Bangor-Punta Operations, Inc. v. Atlantic 
Leasing, Ltd., 215 Va. 180, 183, 207 S.E.2d 858, 860 (1974), as well as 
valuable consideration. 

Montagna v. Holiday Inns, Inc., 221 Va. 336, 346, 269 S.E.2d 838, 844 (1980). The 

agreement may be either executory or a substituted contract. Id. Moreover, the fact that the 

oral agreement was later to be memorialiud in writing is of no consequence. The Supreme 

Court of Virginia holds: 
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If •.• the parties are fully agreed and intend to be bound thereby, 
the mere fact, that a later formal writing is contemplated will not 
vitiate the agreement. 

North America Managers, Inc. v. Reinach, 177 Va. 116, 121, 12 S.B. 2d 806, 808 (1941); 

Richardson v. Richardson, 10 Va. App. 391, 398, 392 S.E.2d 688, 691 (1990). ("The parties 

to a pending lawsuit may by oral agreement compromise and settle the same, which will bind 

them although not reduced to writing •••. "). Richardson v. Richardson, 10 Va. App. 391, 

398, 392 S.E. 2d 688, 691 (1990). 

Like Reinach, the parties reached an agreement that was to be memorialized by reducing 

the agreement to a writing. Defendants, by counsel, jointly offered to pay a certain sum if 

Snyder-Falkinham would dismiss her action against Stockburger and the other Defendants and 

perform certain other enumerated acts. Counsel for Snyder-Falkinham, with express authority 

from Snyder-Falkinham, accepted Defendants' offer. Several witnesses, in addition to her 

attorneys, can testify that Snyder-Falkinham gave her attorneys' actual authority to accept 

Defendants' offer of compromise. An attorney may bind his client to a settlement if from the 

defendants' perspective he has apparent authority. See Singer Sewing Mach. Co. v. Fe"ell, 144 

Va. 395, 402, 132 S.E. 312 (1926). Since Snyder-Falkinham's counsel had actual authority, 

this case presents an even stronger case than Fe"ell for binding Snyder-Falkinham to her 

settlement agreement. With Snyder-Falkinham' s acceptance of Defendants' offer, the agreement 

became that Stockburger and the other Defendants would pay a settlement amount in exchange 

for Snyder-Falkinham's dismissing her claims against the Defendants. These same obligations . 

were to be reduced to writing in a Mutual Release and Settlement Agreement, which was nothing 

more than a memorialimtion of the terms of the oral contract made on January 30, 1994. 
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Consideration for a compromise settlement is provided by each parties' concessions. The 

Supreme Court of Virginia holds: 

'A compromise usually involves an act of favor or concession by 
each of the parties. The favor or concession received by one is 
the consideration for the favor or concession granted by the other.' 

Thompson, 197 Va. at 212, 89 S.E.2d at 67. In addition, the Court of Appeals of Virginia 

holds: 

The termination of disputed claims is a valid and sufficient 
consideration to support a settlement agreement. Thus, where, as 
here, there is mutual assent and valuable consideration given, a 
valid contract exists. See Montagna, 221 Va. at 346, 269 Va. at 
844. 

Richardson, 10 Va. App. at 399, 392 S.E.2d at 692. 

In Thompson, a dispute arose between plaintiff and the Commonwealth of Virginia over 

a contract calling for the manufacture and delivery of spare parts for the first electric voting 

machine at the General Assembly. This contract stemmed from the Commonwealth's and 

plaintiff's claims to tools in a state building. In rejecting plaintifrs argument that the contract 

lacked consideration, the Supreme Court held that plaintifrs concession to deliver spare parts 

and the Commonwealth's allowing plaintiff to occupy the state building was sufficient 

consideration. Id. Like Thompson, Defendants promised to pay an agreed amount as a 

concession to Snyder-Falkinham. In fact, Defendants' have fulfilled this executory promise by 

tendering this amount to counsel for Snyder-Falkinham. In tum, Snyder-Falkinham promised 

to concede the prosecution of her claims. Lilce Defendants, Snyder-Falkinham has fulfilled her , 

executory promise by authorizing her attorney to dismiss her claims with prejudice. As a result, 

valuable consideration is present, revealing that a binding compromise settlement exists between 
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Snyder-Falkinham, Stockburger, and the other Defendants. Thus, Snyder-Falkinham's claims 

are extinguished. 

In. Snyder-Falk.inham lada IM requisite clear and convincing evidence MCOSIJ1'1 to 
set asiM IM Order and Final Order of January 31, 1994. 

In attempting to set aside this settlement, Snyder-Falkinham faces a Herculean task. In 

order to set aside a compromise and settlement, Snyder-Falkinham must prove, by the "most 

satisfactory evidence," that no agreement exists and/ or that her attorneys exceeded their 

authority in agreeing to a settlement. See Eggleston v. Crump, 150 Va. 414, 419, 143 S.E. 688 

(1928). The Supreme Court of Virginia holds: 

"The law favors compromises and settlement of disputed claims. 
It is to the interest of all that there should be an end of litigation, 
and a settlement deliberately sought as this was, by the plaintiff, 
ought not to be set aside, except by the most satisfactmy 
evidence." 

Id. (emphasis added). In other words, Snyder-Falkinham must prove her case to set aside the 

Order and Final Order by clear and convincing evidence. If the Supreme Court had merely 

intended that a plaintiff must prove by a preponderance of the evidence, then the Supreme Court 

would have only said by satisfactory evidence. However, since the Court expressly said by the 

"most satisfactory evidence," the Supreme Court has heightened Snyder-Falkinham'sevidentiary 

standard and mandated that Snyder-Falkinhatp prove her case by clear and convincing evidence. 

No evidence, much less clear and convincing evidence, exists to support Snyder-Falkinham's . 

spurious allegations. 
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In this case, duress is not a ground for rescinding the settlement contract between Snyder­

Falkinham and Defendants. The Supreme Court of Virginia holds that "a contract of 

compromise, entered into with full knowledge of all facts, cannot be set aside on the ground of 

duress when the other party has not been guilty of any unlawful act.• Cary v. Harris, 120 Va. 

252, 259, 91 S.E. 166 (1917). Snyder-Falkinham 's actions demonstrate that she possessed full 

knowledge of the facts. She expressly authori7.ed her attorney to accept Stockburger's settlement 

figure knowing that the case would not proceed to trial, which was scheduled to begin the next 

day. Snyder-Falldnham, also, contacted relatives and friends and informed them that she had 

settled the case. In addition, she permitted her attorneys to appear in court and agree to the 

entry of an Order dismissing her claims with prejudice. In light of this evidence, any attempt 

by Snyder-Falkinham to set aside her compromise settlement on the grounds of duress is totally 

without merit. Although Snyder-Falkinham may claim to have been reluctant, reluctancy does 

not equal duress. See Id. at 258. 

In addition, mental reservations do not negate the "meeting of the minds" between 

Snyder-Falkinham and all Defendants. As the Supreme Court of Virginia has held, "A meeting 

of the minds requires a manifestation of mutual assent and a party's mental reservation does not 

impair the contract he purports to enter. See Restatement (Second) of Contracts §§17-19, 17 

comment (1981)." Wells v. Weston, 229 Va. 72, 79, 326 S.E.2d 672, 676 (1985). Like the 

husband in Wells who had mental reservations about a divorce settlement agreement, Snyder­

Falkinham may argue that she had mental reservations about entering the oral contract on · 

January 30, 1994. Yet, like the husband in Wells, Snyder-Falkinham has manifested her 

acceptance of this oral compromise and settlement contract. As stated earlier, she gave her 

8 

175 



attorneys express authority to accept this compromise and settlement, contacted family members 

and friends, and allowed her attorneys to dismiss this case with prejudice. Consequently, as the 

Supreme Court of Virginia has ruled, Snyder-Falkinham's mental reservations do not impair the 

oral compromise and settlement reached on January 30, 1994. 

CONCLUSION 

The presence of two complete, valid, and enforceable contracts, encompassing and 

settling all of Snyder-Falkinham's claims, mandates that this Court confirm Snyder-Falkinham's 

settlement with all Defendants. By oral contract, Snyder-Falkinham dismissed her claims in 

excess of five million dollars and for punitive damages. 

The remainder of Snyder-Falkinham 's claims are barred by a compromise and settlement 

contract. A compromise settlement is a necessary, binding, and valid means of resolving a 

controversy between parties. In order to have a binding compromise settlement, the 

fundamentals of a contract must exist. Here, Stockburger and the other Defendants offered to 

pay Snyder-Falkinham a settlement figure in exchange for her dismissing her claims with 

prejudice. Snyde~-Falkinham 's attorney, with Snyder-Falkinham 's authority, accepted this offer. 

The concessions of Defendants and Snyder-Falkinham provide the consideration supporting this 

agreement. Defendants promised to pay an settlement figure. Snyder-Falkinham promised to 

dismiss her lawsuit. Consequently, Snyder-Falkinham is bound by her comprise settlement 

contract and is forbidden from attempting to prosecute further her claims against Defendants. 
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WHEREFORE, Defendants respectfully request that this Court confirm the compromise 

settlement of January 30, 1994 with Georgia Anne Snyder-Falkinham. 

~-
Frank B. Miller, m 
M. Pierce Rucker, Il 
Rudolph Bumgardner, IV 
SANDS, ANDERSON, MARKS A MILLER 
P. 0. Box 1998 
Richmond, Virginia 23216 
(804) 783-7255 

Counsel for Stockburger 

~~ 
Marshall H. Ross 
WHARTON, ALDHIZER A WEAVER 
100 South Mason Street 
Harrisonburg, Virginia 22801 
(703) 434-0316 

Counsel for Gentry, Locke, Rakes & Moore 
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Respectfully submitted, 

BRUCE C. STOCKBURGER AND 
GENTRY, LOCKE, RAKF.s & MOORE 

By Counsel 
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I hereby certify that on this J1L_ day of February, 1994, a true copy of the foregoing 
p~u.l U)Q '(tr~~~ s ~ 

JS ~mailea, postage prepaid, to: 

Thomas L. Rasnic, Esquire 
Rasnic and Rasnic, P.C. 
Post Office Box 733 
Jonesville, Virginia 24263 

Roger Jenne, Esquire 
Post Office Box 161 
Cleveland, Tennessee 37364 

Michael S. Horwatt, Esquire 
Michael Horwatt & Associates, P .C. 
8300 Boone Boulevard, Suite 800 
Vienna, Virginia 22182. 
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llEQXATXON llEMORAHDtJM OP AGREEMER'l' 

llEDIATJ:OH DATE: f-,;J.,b- q 'f 

THIS :IS A LEGAL COH'l'RAC'l'. 

WE, the undersiqned parties, hereby aqree that our settlement, 
outlined in the "Terms and Conditions" below is an accurate 
reflection of our resolution. 

We aqree that the terms and conditions set forth here are the 
result of substantial full disclosure of all relevant property and 
financial information. 

We understand that we have the opportunity to have this 
Memorandum of Agreement reviewed by independent leqal counsel prior 
to signing it and have either had this agreement so reviewed prior 
to signinq it or have chosen to waive our opportunity to do so. 

This agreement is recorded in the words of the parties by the 
mediators acting as scriveners only. 

Initiator Date 
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Responder(s) Date 

DEFENDANT'S 
EXHIBlT .· 
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Mutual Release and Settlement Aqreem.ent 

It is hereby aqreed, by and between Georgia Anne Snyder­

Falkinham (hereafter, "Snyder-Falkinham"), Bruce c. Stockburger 

(hereafter, "Stockburger"), Gentry, Locke, Rakes & Moore 

(hereafter, "the firm"), Robert E •. Glenn (hereafter, "Glenn"), and 

Glenn, Flippin, Feldmann & Darby, P.c. (hereafter, "his firm") 

that all claims made by snyder-Falkinham against Stockburger and 

the firm currently pending in the Circuit Court for the City of 

Roanoke styled Georgia ADDS Snyder-Falkinbam. etc. y. Bruce ~ 

Stockburger. et al., Case No. CL91-1212 (hereafter, "the action"), 

be settled and compromised on the following terms and conditions: 

1. This is a compromise settlement of disputed claims and 

demands. The parties hereto recognize and acknowledge that neither 

this Agreement nor the resulting compromise settlement shall 

constitute an admission of any of the allegations in the action 

and/or of claims made by Snyder-Falkinham against Stockburger for 

alleged moneys due under a letter aqreement dated December 14, 1990 

(hereafter, "the letter agreement") and promissory note signed by 

Stockburger and dated December 15, 1990 (hereafter, "the note"). 

2. Snyder-Palkinham agrees to the dismissal of the action 

with prejudice. 

3. The parties hereto and their respective counsel agree to 

keep the terms and provisions of this Agreement confidential and 

shall not make any public disclosure of the terms and provisions of 

this Aqreement or amount of the settlement, absent an order of a 

court or tribunal of competent jurisdiction that the terms and/or 
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provisions· be disclosed, and only then as required by the terms of 

the order.-

4. In consideration of the covenants and agreements herein 

contained and the payment of good and valuable consideration to 

snyder-Falkinham and her counsel in the action by or on behalf of 

~tockhurger and the firm (here~fter, "the payment"), the receipt 

and sufficiency of which is acknowledged by Snyder-Falkinham and 

her counsel in the action, Snyder-Falkinham, for herself and her 

heirs and assigns, The Snyder Company, Inc. (hereafter, "Snyder 

Co."), Snyder and Associates, Rich Hill Development Corporation and 

their officers, directors and shareholders, does release, remise 

and forever discharge Stockburger and his heirs and assigns and the 

firm and its partners, officers, employees, successors and 

successors in interest from and against any and all claims, 

demands, actions, causes of action and expenses of whatever kind 

she may have aqainst Stockburger and the firm, their heirs, 

assigns, partners, officers, employees, successors and successors 

in interest now or in the future. 

5. In further consideration of the covenants and agreements 

herein contained and the payment, Snyder-Falkinham, for herself and 

her heirs and assigns, Snyder co., Snyder and Associates, Rich Hill 

Development Corporation and their officers, directors and 

shareholders, does release, remise and forever discharqe Glenn and 

his firm, their heirs, assigns, officers, directors, shareholders, 

employees, successors and successors in interest from and against 

any and all claims, demands, actions, causes of action and expenses 
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of whatever kind she may have aqainst Glenn and his firm, their 

heirs, assigns, officers, directors, shareholders, employees, 

successors and successors in interest, now or in the future. 

6. In further consideration of the covenants and aqreements 

herein contained and the payment, Snyder-Falkinham, as beneficiary 

and Trustee ·of the Marital Trust and Residual Trust created under 

the Will of Peter c. Snyder, deceased (hereafter, "the Trustees"), 

does release, remise and forever discharqe Stockburger, the firm, 

Glenn and his firm, their heirs, assiqns, officers, directors, 

partners, shareholders, employees, successors and successors in 

interest, from and against any and all claims, demands, action•, 

causes of action and expenses of any kind the beneficiary and 

Trustee may have against Stockburqer, the firm, Glenn and his fir11, 

their heirs, assigns, officers, directors, partners, shareholders, 

employees, successors and successors in interest, now or in th• 

future arising out of matters and things alleged in the leqal 

actions described in this Agreement, the letter agreement and th• 

note. 

7. The parties agree that a part of the consideration 

~ncludes the satisfaction of a promissory note dated December 1~. 

1990, froa Stockburger to snyder-Falkinham, the original to be 

marked "paid" and delivered to counsel for Stockburger. 

a. Stockburger, the firm, Glenn and his firm release, re•1•• 

and discharge Snyder-Falkinham and her heirs and assiqns fro• and 

against any and all claims, demands, actions and causes of action 

they might have against her for any cause whatsoever, save and 
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except those claims for indemnity and/or contribution which might 

arise against Snyder-Falkinham by reason of the.civil actions filed 

against Stockburger and Glenn in the Circuit Court for the City of 

Roanoke by Michael E. Snyder and Stacy A. Snyder, both individually 

and as beneficiaries under the Peter c. Snyder Marital and Residual 

Trusts styled Michael E. Snyder. etc.. et al. v. Bruce c. 

Stockbµrqer. et al., Case No.: 93-1373, for acts, errors or 

omissions of Snyder-Falkinham as co-trustee of the Marital and 

Residual Trusts created by the Will of Peter c. Snyder. 

9. This Agreement is a Release and it is not a covenant not 

to sue. This Agreement shall not inure to the benefit of any 

person or entity other than those designated herein nor shall it be 

construed to be a release of any person or entity other than those 

persons and entities specifically named herein. 

10. This writing contains all of the agreements of the 

parties hereto and shall be construed and interpreted in accordance 

with the laws of the Commonwealth of Virginia. 

Signed and sealed this 31st day of January, 1994. 
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STATE OF VIRGINIA 

Georgia Anne Snyder-Falkinham, 
individually and as President 
of The Snyder Company, Inc. , 
and Snyder and Associates, Rich 
Hill Development Corporation 
and as beneficiary and co­
Trustee of the Marital Trust 
and Residual Trust under the 
Will of Peter c. Snyder, 
deceased 

CITY/COUNTY OF --------------' to-wit: 

This day personally appeared before me, the undersigned Notary 
Public, in my jurisdiction aforesaid, Georgia Anne Snyder­
Falkinham, who, being first duly sworn, deposed and said that (1) 
she is authorized to execute this Mutual Release and Settlement 
Agreement on her behalf and the behalf of the Snyder Company, Inc., 
Snyder and Associates, Rich Hill Development Corporation and as 
beneficiary and Co-Trustee under the Marital Trust and Residual 
Trust under the Will of Peter c. Snyder, deceased, (2) she has read 
and understands the terms and conditions of the Mutual Release and 
Settlement Agreement and (3) she and the described companies and 
trusts agree to be bound by the terms and provisions of the Mutual 
Release and Settlement Agreement. 

sworn and subscribed before me this day of ------ ----------1994. 

My Commission expires: I I • 

Notary Public 
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~ OF VIRGINIA~ ~ 
~/COUNTY OF ~"!~ , to-wit: 

This day personally appeared before me, the undersiqned Notary 
Public, in my jurisdiction aforesaid, Bruce c. Stockburger, who, 
beinq first duly sworn, deposed and said that (1) he has read and 
understands the terms and conditions of the Mutual Release and 
Settlement Agreement and (2) he agrees to be bound by the terms and 
provisions of the Mutual Release and Settlement Agreement. 

sworn and subscribed before me this ,3Jd- day of. JLMt~ 
1994. ~ 

My Commission expires: $/ ...31 / 9 7 • 
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Gentry, Locke, Rakes & Moore 

By:°'~~ 12. /l~ 
/ ., . , . Al- -"'- -"' 

Title: rv'l~ ~~ 
~<S 

~ OF VIRGINI~ ~ 
~COtJNTY OF va-n , to-wit: 

This day personally appeared before me 
Public, in my jurisdiction aforesaid, 1. 1 , 

who, being first duly sworn, deposed and sa d that (1) he/sne s 
authorized to execute this Mutual Release and Settlement Agreement 
on behalf of Gentry, Locke, Rakes & Moore, (2) ha/she has read and 
understands the terms and conditions of the Mutual Release and 
Settlement Agreement and (3) Gantry, Locke, Rakes & Moore agrees to 
be bound by the terms and provisions of the Mutual Release and 
Settlement Agreement. 

sworn and subscribed before me this . ;>1,f day o' 4>u.tl.A.l , 
1994. ~ ~ 

My Commission expires: 6/JI 19~7 • 

~~11,-t/ 
.---~N~_,.y._..Pu~b~l-ic--...-::;;; ____ .._ ____ _ 

·. 
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Robert E. Glenn 

STATE OF VIRGINIA 
CITY/COUNTY OF --------------' to-wit: 

This day personally appeared before me, the undersigned Notary 
Public, in my jurisdiction aforesaid, Robert E. Glenn, who, being 
first duly sworn, deposed and said that (1) he has read and 
understands the terms and conditions of the Mutual Release and 
Settlement Agreement and (2) he agrees to be bound by the terms and 
provisions of the Mutual Release and Settlement Agreement. 

sworn and subscribed before me this day of 
1994. --- ----

My Commission expires: I I • 

Notary Public 
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STATE OP VIRGINIA 

Glenn, Flippin, Feldmann 
& Darby, P.C. 

By: 

Title: 

CITY/COUNTY OF --------------' to-wit: 

This day personally appeared before me, the undersigned Notary 
Public, in my jurisdiction aforesaid, , 
who, being first duly sworn, deposed and said that (1) he/she is 
aqthorized to execute this Mutual Release and Settlement Agreement 
on behalf of Glenn, Flippen, Feldman & Darby, P.C., (2) he/she has 
read and understands the terms and conditions of the Mutual Release 
and Settlement Agreement and (3) Glenn, Flippen, Feldman & Darby, 
P.C., aqrees to be bound by the terms and provisions of the Mutual 
Release and Settlement Agreement. 

sworn and subscribed before me this day of 
1994. ------ --------

My Commission expires: I I • 

Notary Public 
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Thomas L. Rasnic 
Counsel for Georgia Anne 
Snyder-Falkinham 

R~er Jenne 
· counsel for Georgia Anne 

Snyder-Falkinham 

Frank B. Miller, III 

10 

Counsel for Bruce c. Stockburger 

Ronald D. Hodges 
Counsel for Gantry, Locke, Rakes & Moore 

R. Edwin Burnette 
Counsel for Robert E. Glenn 
and 
Glenn, Flippin, Feldmann & Darby, P.C. 
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LAW OPPICES 

SANDS, ANDERSON, MA.BXS & MILLER 

FRANK B. MILLER, Ill 

A PROFESSIONAL COBPOB.A.TION 

THE Ross BUILDING 

801 EAsT MAIN STREET 

PosT OFFICE Box 1998 

RICHMOND, VIRGINIA 23216 -1998 

8041648 -1836 

February 10, 1994 

Arthur B. Crush, III, Clerk 
Circuit court of the City of Roanoke 
315 Church Avenue, SW 
P. o. Box 2610 
Roanoke, VA 24010 

Re: Georqia Anne snyder-Palkinham 
v. Bruce c. stockJ:)urqer, et al. 
case Ro. CL91-1212 
our Pile Ro. 48-023375 

Dear Mr. Crush: 

C'Rf'.UIT r '"' 1 =:'!-I ' v ·.··-·· .. i 

REC~i',,~~D ~ r.: iL:J 
C)·.\ l; 

TELECOPIER 
8041783 - 2926 
8041 783 - 7291 

DIRECT DIAL NO.: 
804/783-7255 

Enclosed please find the original of Defendants' Motion to 
confirm Settlement and Memorandum in Support thereof, which we 
would appreciate your filing among the papers in this matter. 

By copy of this letter to Judge Jennings, we are sending a 
copy of the motions directly to him. 

-
Frank B. Miller, III 

FBMIII/sfp 
Enclosure 
cc: The Honorable Barnard F. Jennings 

Thomas L. Rasnic, Esquire 
Roger Jenne, Esquire 
Ronald D. Hodges, Esquire 
Michael s. Horwatt, Esquire 
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THE COMMONWEALTH \JF VIRGINIA, 

WE COMMAND THAT YOU SUMMON 

Roqer Jenne 
Jenne, Scott & Bryant 
250 North Ocoee Street 
Cleveland, TN 37364 

#CL91-1212 

': ·.· . '·~· ,.: ... 

to appear before a Judge of our Circuit court of the City of Roanoke, •itting in the 

courthouse of the Circuit court court of Wythe county, at a courtroom thereof, 225 Fourth 

street, Wytheville, Virginia, on _...re~b~ru--=•-rx---1_s_, __ 1_9_94 ____________________________________ __ 

----- at 10:00 o'clock _a_.m_. ----to testify and the truth to say on behalf 

of Bruce c. Stockburger in a certain matter of controveray in our said court, between _ 

~G~eo~r-s~i~a:1..&Anll&Uln_e~s~nv.d=e_r_-~rwa~l~kui~n~h~am=---------------------- plaintiff, and Brue• c. Stockburger. 

defendants. 

And have then there this writ. 

Witness, ARTHUR B. CRUSH, III, Clerk of our said court, this--'-~----- day of_. 

l'ebrµarv, and in the =1 ... 9..,94....._ ________ year of our commonwealth. 

Any questions regarding this subpoena should be directed to _r_ra-nJc--.-'~·--H-iul_l_a_r ______________ _ 

--------------- telephone <804> 648-1636 
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V I R G I N I A 

IN THE CIRCUIT COURT FOR THE 

CITY OF ROANOKE 

GEORGIA ANNE SNYDER-FALKINHAM, . . 
Plaintiff 

-vs- CASE: CL91-1212 . . 
BRUCE c. STOCKBURGER, et al., 

- - - - - - -
Defendants 

------

. . 

. . 

FEBRUARY 15, 1994 
10:00 A.M. 

HEABD BEFORE: 

THE HONORABLE BERNARD JENNINGS 

CENTRAL VIRGINIA REPORTERS 
P.O. BOX 12628 

ROANOKE, VIRGINIA 
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4 APPEARANCES: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MICHAEL HORWATT & ASSOCIATES 
Vienna, Virginia 
By: MICHAEL S. HORWATT, ESQ. 

CHARLES F. WRIGHT, ESQ. 

Counsel on behalf of the Plaintiff 

SANDS, ANDERSON, MARKS & MILLER 
Richmond, Virginia 
By: FRANK B. MILLER, ESQ. 

Counsel on behalf of Bruce c. Stockburger. 

WHARTON, ALDHIZER & WEAVER 
Harrisonburg, Virginia 
By: RONALD D. HODGES, ESQ. 

Counsel on behalf of Gentry, Locke, Rakes & Moore 

* * * * * 

CENTRAL VIRGINIA REPORTERS (703) 380-5017 
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4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

I N D E X 
WITNESS DIRECT CROSS REDIRECT 

FOR THE PLAINTIFF: 
Ms. snyder-Falkinham 
Mr. Hunt 

15 
84 
87 
92 

46,64 78 

Mr. Whitaker 
Mr. Anthony 94,98 102 
Mr. Crabbs 
Plaintiff Rests 

FOR THE DEFENDANT: 
Mr. Jenne 
Mr. Rasnic 
Ms. Arthur 
Ms. Robbins 
Mr. Robbins 
Ms. Pointin 
Mr. Agee 
Defendant Rests 

REBUTTAL WITNESSES: 
Mr. Hunt 
Mr. Snyder 
Mr. Sheffler 
Ms. Heath 
Ms. Carr 
Mr. Rasnic 
Ms. Snyder-Falkinham 

103 

118 
183 
212 
219 
226 
229 
233 

241 
243 
247 
248 
251 
253 
256 

154 
197 
216 
224 

* * * * * 
E X H I B I T S 

NUMBER DESCRIPTION 

FOR THE PLAINTIFF: 

108 

239 

1 Copy of Order Entered 1/31/94 
2 Copy of Order Entered 1/31/94 
3 Employment Agreement 
4 Letter dated 2/1/94 
5 Letter dated 2/9/94 
6 First Agreement 
9 Second Agreement 

FOR THE DEFENSE: 
A Mediation Agreement 

3 

RECROSS 

ENTERED 

16 
16 
41 
43 
45 
38 
41 

54 

CENTRAL VIRGINIA REPORTERS (703) 380-5017 
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1 The following cause came on to be heard 

2 before the Honorable Bernard Jennings, Judge of the Circuit 

3 Court, sitting at Wytheville, Virginia, on this, the 15th 

4 day of February, 1994: 

5 

6 THE COURT: I guess this comes out on several 

7 motions. The first motion, if I have all the 

8 pleadings in this case, is for Mr. Rasnic and 

9 Mr. Jenne to withdraw; is that correct? 

10 MR. RASNIC: Yes, Your Honor. We have 

11 prepared an order that Mr. Jenne and I have signed, 

12 and I'll show it to Mr. Horwatt. 

13 Basically it provides that we are 

14 permitted to withdraw as counsel, and that 

15 Ms. Snyder-Falkinham is provided 30 days in which to 

16 obtain new counsel, and any coverage impressed with 

17 attorneys fees. 

18 THE COURT: Well, from the previous 

19 conversation I've had with you all on the telephone 

20 conference call, I assume there's no objection to 

21 that motion; is that correct? 

22 MR. HORWATT: Your Honor, we do not object to 

23 the motion to withdraw. We certainly object to this 

24 order, and we have a number of issues that we would 
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1 like to raise with respect to it. 

2 THE COURT: I haven't seen the order, so --

3 MR. HORWATT: Is this the only one? 

4 MR. RASNIC: It's the only one I've got. 

5 THE COURT: I guess he means do you have a 

6 copy for him. 

7 MR. RASNIC: I didn't bring a copy. 

8 MR. HORWATT: Your Honor, if I might 

9 THE COURT: Is there something else 

10 you want to say, Mr. Rasnic? 

11 MR. RASNIC: Nothing, Your Honor. 

12 THE COURT: Go ahead, Mr. Horwatt. 

13 MR. HORWATT: Your Honor, the substitute 

14 order that we would propose to enter, and I regret 

15 that we don't have copies either, because we weren't 

16 sure whether we would be getting to this stage this 

17 morning, but the issue from the client's perspective 

18 is that the client did not discharge these 

19 attorneys. 

20 She did not tell them that she would 

21 repudiate the dollar figure of a settlement that had 

22 been ongoing, settlement negotiations that had been 

23 ongoing. And I will say out of respect 

24 THE COURT: Do I understand then that she 
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1 wants to keep Mr. Jenne and Mr. Rasnic as her 

2 attorneys? 

3 MR. HORWATT: No, not now. I'm pointing out 

4 that I came into this case for the sole purpose of 

5 dealing with the issue of the entry of these orders 

6 of dismissal, and the question of the release. 

7 We really never got to the point of being 

8 able to have any formal ongoing discussion to see if 

9 there was a way to deal with these issues, because 

10 the two counsel informed me almost immediately that 

11 they were withdrawing; that they would be ~coking 

12 to their fee; that there was a settlement, and that 

13 they would be testifying for the defendants. 

14 And there is very little question from the 

15 correspondence that we've seen and from the notes 

16 that we've seen that those two attorneys indeed have 

17 had communications about this disputed issue with 

18 opposing counsel. So we don't oppose the motion 

19 THE COURT: I'm not sure what you're 

20 objecting to. I assume then you're objecting to the 

21 lien on any recovery? 

22 MR. HORWATT: Yes, Your Honor. 

23 THE COURT: All right. Go ahead. 

24 MR. HORWATT: That's one item. Secondly, we 
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1 would ask the Court for at least the opportunity to 

2 meet with defendants' attorneys after -- assuming 

3 that this court were to grant a motion to vacate, we 

4 would want the opportunity to meet with the 

5 defendants' attorneys to see whether some of these 

6 problems could be resolved, and if they couldn't, 

7 then for substitute counsel to be brought in. 

8 And in the meantime, there are many documents 

9 that are in the possession and control of the other 

10 parties; they have information of these counsel we 

11 would like 

12 THE COURT: Mr. Horwatt, I think these are 

13 separate matters, distinguished from whether or not 

14 they should withdraw. 

15 MR. HORWATT: Can I give this substitute 

16 order to the court and ask you to look at it? 

17 THE COURT: Sure. 

18 MR. HODGES: Do you have a copy for us, 

19 Mr. Horwatt? 

20 MR. HORWATT: I don't have a copy, sir. 

21 THE COURT: Mr. Horwatt, you're asking me to 

22 do things in this that I just don't think I can do 

23 under these circumstances. Most of these things, if 

24 you intend to pursue them, I think would be some 
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1 subsequent sort of litigation, as distinguished from 

2 this question of whether or not the attorneys should 

3 be withdrawing, and whether or not they would be 

4 permitted to withdraw, and whether or not this order 

5 of dismissal should be vacated. 

6 I think these are matters that you take up in 

7 some other type of proceeding. 

8 MR. HORWATT: Your Honor, I agree that it is 

9 difficult to draw a line here about what should be 

10 separate from the motion to withdraw and what should 

11 be tied to the motion to vacate and what may be tied 

12 to a separate action, either by the attorneys or 

13 otherwise against their former client, but the 

14 conditions under which these attorneys withdraw are 

15 relevant here, because of the fact that right now we 

16 are in the midst of a controversy that arises from 

17 what they did on her behalf. 

18 We may be in a subsequent trial or appeal, 

19 depending upon what they did in her behalf. We have 

20 evidence that we can present this morning of many 

21 things that we have asked the plaintiff's attorneys 

22 to provide to us, which we have not, in --

23 THE COURT: Again, I think that's a separate 

24 decision. I don't think that's a part of this. 
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1 MR. HORWATT: Very well, Your Honor. 

2 THE COURT: Insofar as the motion to withdraw 

3 is concerned, I'll granted your motion to withdraw. 

4 MR. RASNIC: Thank you, Your Honor. 

5 I don't know if Your Honor spoke to the court 

6 reporter, but if she could be sworn. 

7 

8 (The Court Reporter was sworn.) 

9 

10 THE COURT: As I started to say, I .will grant 

11 your motion to withdraw. So far as your mot~on to 

12 granting a lien upon any recovery, and for your 

13 expenses, I just don't think I should rule.on that 

14 at this point. I think you can file your lien, and 

15 it would be a matter of record. 

16 MR. RASNIC: If Your Honor wants to delineate 

17 that, that would be fine. 

18 THE COURT: If you want to have other Counsel 

19 to endorse it, Mr. Horwatt will note his exception. 

20 MR. HORWATT: Can we hold open how long the 

21 plaintiff will have to obtain new counsel, depending 

22 on the outcome of here today? 

23 THE COURT: I thought you had been retained. 

24 MR. HORWATT: I have only been retained for 
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1 one purpose, Your Honor, and that is only to deal 

2 with this motion to vacate. 

3 THE COURT: Let's go ahead with that. After 

4 that, that's up to you. 

5 The next motion -- let's get this signed 

6 first. The language relating to the lien would be 

7 eliminated. 

8 MR. RASNIC: Yes, sir. I've eliminated that 

9 by striking through it. 

10 THE COURT: And if you would all initial it. 

11 MR. MILLER: Your Honor, it might be 

12 appropriate at this time to reflect that while 

13 Mr. Rasnic and Mr. Jenne have withdrawn ~oday, 

14 Mr. Horwatt is representing the plaintiff, and she 

15 is not in court pro se. 

16 THE COURT: I understand Mr. Horwatt is 

17 representing her solely for this purpose, the motion 

18 to vacate and the motion for the attorneys to 

19 withdraw. Is that correct, Mr. Horwatt? 

20 MR. HORWATT: That's absolutely correct, Your 

21 Honor. 

22 MR. MILLER: We would also ask about the 

23 position of Joseph Anthony. Is he counsel also for 

24 Ms. Snyder-Falkinham? 
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1 THE COURT: I assume he's cocounsel. 

2 MR. HORWATT: He is her personal attorney, 

3 Your Honor. 

4 THE COURT: so both of you are entering an 

5 appearance for her for this purpose? 

6 MR. HORWATT: Solely for this purpose, Your 

7 Honor. 

8 MR. MILLER: Your Honor, the reason I ask 

9 that question is that Mr. Anthony, according to the 

10 court records, has been subpoenaed as a witness 

11 today, and we would move by --

12 THE COURT: Let's cross that bridge when we 

13 come to it. 

14 MR. HORWATT: Your Honor, I have to put our 

15 names on it, because there's no place on the order 

16 for our endorsement. 

17 THE COURT: On the motion to vacate, we can 

18 proceed on that, Mr. Horwatt. 

1~ MR. MILLER: Your Honor, we would have a 

20 motion that the witnesses be excluded. 

21 THE COURT: Who do you want to testify, 

22 Mr. Horwatt? If you would call them out. 

23 MR. HORWATT: Your Honor, the witnesses will 

24 be Georgia Anne Snyder-Falkinham 
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1 THE COURT: Of course she can remain. 

2 MR. HORWATT: Charles Hunt, Joyce Hunt Heath, 

3 Michael Snyder, Barry Whitaker, Larry Sheffler, 

4 Bobbie Carr, and Mr. Anthony. 

5 THE COURT: If Mr. Anthony has entered an 

6 appearance as attorney, I think you'd have a problem 

7 with him testifying. 

8 MR. HORWATT: I would then ask him not to 

9 participate in the hearing so he could testify as a 

10 witness. 

11 THE COURT: What witnesses do you all have? 

12 If you would call them out. 

13 MR. HODGES: We'll call Mr. Rasnic~. 

14 Mr. Jenne, Ms. Arthur, and Pam and Randy -- I forget 

15 their last names --

16 MR. MILLER: Robbins. 

17 MR. HODGES: -- Robbins, and Ms. Pointin. 

18 THE COURT: There's been a request for the 

19 Rule on the witnesses. This means you'll have to 

20 stay outside the courtroom except during the period 

21 of time you're testifying. I would direct each of 

22 you not to discuss the case with each other or 

23 anyone that you would come in contact with until 

24 such time as I've made a decision later on, 
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1 hopefully this morning, but in any event today. Do 

2 not leave this area, please, because hopefully we'll 

3 get to you shortly. 

4 MR. MILLER: Your Honor, he deals with the 

5 subpoena duces tecum. We need to keep him here 

6 until we resolve that issue. 

7 THE COURT: He's not a witness as far as 

8 these other things are concerned? 

9 MR. MILLER: No, sir. 

10 THE COURT: You can stay in the courtroom, 

11 then. 

12 Who do you want first, Mr. Horwatt? 

13 MR. MILLER: I have a preliminary matter, 

14 Your Honor, before we get started. 

15 MR. HORWATT: Ms. Snyder-Falkinham. 

16 THE COURT: If you'd come up and take the 

17 stand. 

18 Go ahead, Mr. Miller. 

19 MR. MILLER: If Your Honor please, Mr. Hodges 

20 and I received at 9:58 a.m. this morning a stack of 

21 papers purporting to be a subpoena duces tecum 

22 directed to each of us, among other parties. 

23 The duces tecum, I will show it to the Court, 

24 is highly irregular in that it has not been issued 
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1 by the Court. It has no signature of any court 

2 official; it has no stamp of any Court. 

3 At the time I checked the court file 

4 yesterday morning at noon, there was no request for 

5 a subpoena duces tecum; at the time I checked the 

6 court file at 4:10 --

7 THE COURT: What is your motion? 

8 MR. MILLER: To quash it. 

9 MR. HORWATT: Your Honor, these are the 

10 originals right here. 

11 MR. MILLER: We move to quash, Your Honor. 

12 We have not been, under the statute --

13 THE COURT: Let's get these other things. If 

14 he offers anything that relates to that 

15 MR. MILLER: Your Honor, I don't think I can 

16 be required as counsel in this case to produce any 

17 of my work product. 

18 THE COURT: Nobody has ordered you to. 

19 All right. You can go ahead, Mr. Horwatt. 

20 

21 GEORGIA ANNE SNYDER-FALKINHAM 

22 was called as a witness, and after having first been duly 

23 sworn to tell the truth, the whole truth and nothing but the 

24 truth, was examined and testified as follows: 
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1 DIRECT EXAMINATION 

2 

3 BY MR. HORWATT: 

4 Q You are Georgia Anne Snyder-Falkinham? 

5 A That's correct. 

6 Q And you are the plaintiff in this case? 

7 A Yes, sir. 

8 Q I want to show you a document that has been 

9 identified as Plaintiff's Exhibit 1 and ask whether you 

10 recognize that document, and I'm giving her a copy of that 

11 document, and I've given Exhibit 1 to the judge. 

12 MR. MILLER: Have you got one for both of us, 

13 Mr. Horwatt? We represent different par~ies. 

14 MR. HORWATT: Sure. I'm sorry. 

15 THE COURT: I don't think there's any 

16 question that this is a copy of the order that was 

17 entered. And I don't think there would be any 

18 objection to that. 

19 MR. HORWATT: And if there's no objection, 

20 Your Honor, then Exhibit 2 is the other order. 

21 THE COURT: All right. Is there any 

22 objection to those, Mr. Miller, Mr. Hodges? 

23 MR. MILLER: No, sir. 

24 MR. HODGES: No. 
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1 THE COURT: If not, they'll be received, 

2 then. 

3 

4 (Exhibits 1 and 2 were received in evidence.) 

5 

6 BY MR. HORWATT: 

7 Q Ms. Snyder-Falkinham, when did you first see 

a copies of those orders? 

9 A They were Faxed to me on Monday afternoon, 

10 January the 31st, 1994, by my personal attorney, Joe 

11 Anthony. 

12 Q Now, prior to the time that you received 

13 those orders on January 1st, 1994, had you ever seen a copy 

14 or draft of those orders? 

15 A No, sir, I had not. 

16 Q Prior to January 31, 1994, can you tell the 

17 Court whether or not you ever gave either Mr. Anthony --

18 either Mr. Jenne or Mr. Rasnic authority to go into court 

19 and move for the dismissal of these cases? 

20 MR. MILLER: If Your Honor please, we object 

21 to that question. He's asking a legal conclusion. 

22 MR. HODGES: And he's leading. 

23 MR. MILLER: And he's leading the witness. 

24 THE COURT: Objection overruled. 

CENTRAL VIRGINIA REPORTERS (703) 380-5017 
207 



Snyder-Falkinham - Direct 17 

1 MR. HORWATT: You can answer the question. 

2 Do you want me to repeat the question? 

3 THE WITNESS: Yes, please. 

4 THE COURT: Did you give them authority to 

5 settle? 

6 THE WITNESS: No, sir, I did not. Never .• 

7 

8 BY MR. HORWATT: 

9 Q on January 30th, 1994, you were with 

10 Mr. Jenne and Mr. Rasnic, were you not? 

11 A That's correct. 

12 Q And for how long were you with them? 

13 A Nine hours. 

14 Q What prompted you to meet with them on 

15 January 30th, 1994 for nine hours? 

16 A To prepare for trial the next morning. 

17 Q And when you prepared for trial the next 

18 morning, did you go to meet with them at their hotel? 

19 A Yes. I called them up and asked them if I 

20 could come. 

21 Q And you met with them at the Marriott Hotel? 

22 A That's correct. 

23 Q And that's where your counsel were staying? 

24 A That's correct. 

CENTRAL VIRGINIA REPORTERS (703) 380-5017 
208 . 



Snyder-Falkinham - Direct 18 

1 Q And that's where Mr. Hodges and Mr. Miller 

2 were staying? 

3 A That's correct. 

4 Q All right. Now, will you tell the Court what 

5 time you arrived at the Marriott. 

6 A It was about 11:30 a.m. 

7 Q Will you tell the Court what happened after 

8 you arrived at 11:30 a.m. 

9 A I was informed that the deposition of Barry 

10 Mehler would not be taking place because he could not arrive 

11 in Roanoke. 

12 Q Who was Barry Mehler? 

13 A Barry Mehler was the expert witness hired for 

14 our case. 

15 Q And he is a CPA? 

16 A He is a CPA. 

17 Q Now, did Mr. Jenne and Mr. Rasnic receive a 

18 telephone call from defense counsel? 

19 A Yes, sir. 

20 Q About what time? 

21 A Around 12:00 o'clock noon they received a 

22 phone call from Ron Hodges. 

23 Q And based on that telephone call, what did 

24 your attorneys do at that time? 
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1 A They left the room and went to Roger Jenne's 

2 suite and met with Mr. Hodges. 

3 Q Was it just Mr. Hodges or was it Mr. Hodges 

4 and Mr. Miller, or do you know? 

5 A I was told it was just Mr. Hodges. 

6 Q All right. And when did they return? 

7 A Around 2:00 o'clock in the afternoon. 

8 Q When they returned at 2:00 o'clock in the 

9 afternoon, what did they report to you about what occurred 

10 during their meeting? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A The first thing they 

MR. MILLER: If Your Honor please, anything 

that Mr. Jenne and Mr. Rasnic may have reported to 

this lady is hearsay. 

THE COURT: I don't think so. Not under 

these circumstances. 

THE WITNESS: The first thing that was told 

to me was that we had a deadline of 3:00 o'clock 

that had to be met because Bill Rakes was to get 

back with Virginia Reciprocal, and he had a friend 

that he thought he could convince to take the 

purported settlement that th~y were now offering, 

which had increased from the number that was on the 

table when I arrived. 
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1 MR. HORWATT: Your Honor, let me say that out 

2 of respect for the concern that the defendants had 

3 about the confidentiality about the dollar figure 

4 THE COURT: I think you can eliminate the 

5 amount. 

6 

7 BY MR. HORWATT: 

8 Q Now, would you continue with your testimony. 

9 A The settlement amount, the monetary amount, 

10 had been increased from the amount that was originally on 

11 the table when I arrived at 11:30. It had been increased; 

12 it was higher than what was on the table but lower than what 

13 we had said we would be taking, and there was a 3:00 o'clock 

14 deadline to get back with defense counsel to inform them of 

15 whether we would take that amount. 

16 After discussion about that, then there was 

17 some more conditions. 

18 Q Let me stop you for a moment there and ask 

19 you whether or not you agreed to the figure that was 

20 proposed. 

21 A Yes, I did. 

22 Q Now, what if anything happened after you 

23 agreed to the condition that was proposed? 

24 A I was then told that my children, Michael 
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1 Snyder and Stacey Snyder, would have to sign a personal 

2 release. 

Q 

A 

That was a condition of the settlement? 

That's correct. 

21 

3 

4 

5 

6 

7 

8 

9 

MR. HODGES: Your Honor, I'm sorry to 

interrupt counsel, and I realize there's a little 

10 

11 

12 

bit of a dilemma here on leading, but when we're 

getting into some of these areas, I have to object 

to this leading nature. 

THE COURT: Try not to lead her. 

MR. HORWATT: I will. 

13 BY MR. HORWATT: 

14 Q Would you tell the Court what other 

15 conditions, if any, were given to you. 

16 A There was a trial brief that had been filed 

17 by my attorneys, and that had to be pulled. 

18 

19 

Q 

A 

Anything else? 

I had to sign a personal release; I had to 

20 sign a personal release to Bruce Stockburger, Gentry, Locke 

21 Rakes & Moore; Bob Glenn, Glenn, Flippin, Feldmann & Darby. 

22 And that's all I can think of right now. 

23 THE COURT: Excuse me just a minute. I think 

24 this is Mr. Eskridge, and do I understand 
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1 Mr. Eskridge to be a witness, or 

2 MR. ESKRIDGE: No, sir. 

3 THE COURT: You may stay in the courtroom, 

4 then. 

5 All right. Go ahead; I'm sorry. 

6 THE WITNESS: I think that was all. I 

7 finished that. 

8 

9 BY MR. HORWATT: 

10 Q Can you tell the Court what you instructed 

11 your attorneys to do based upon everything that you .had 

12 heard from them. 

13 A I told them there was no way that I could 

14 speak for my children that they would sign a personal 

15 release, and requested that I be able to call them, at least 

16 my son. I didn't know if I could get in touch with my 

17 daughter, she's at Indiana University and hard to get in 

18 touch with, but that I would like to call and see how they 

19 felt about the situation. I did so, and Roger Jenne and Tom 

20 Rasnic spoke to my son. 

21 Q Based upon the conversation that Roger Jenne 

22 and Mr. Rasnic had with your son, what if anything did you 

23 do based upon what you learned from that discussion? 

24 A After talking to my son, he said that if he 
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1 was going to have to sign a personal release, that he would 

2 require to be compensated for that, because it was releasing 

3 Gentry, Locke, Rakes & Moore and Glenn, Flippin, Feldmann & 

4 Darby of a pending lawsuit that they personally had against 

s that firm. 

6 And at that point my son said that they 

7 wanted to be paid for having to sign for that, and I in turn 

8 told Mr. Jenne and Mr. Rasnic that the offer that had been 

9 presented was not acceptable; they had to take another offer 

10 back to defense counsel. 

11 Q Counsel, if you will permit me to lead here, 

12 I think it will help keep things confidential, just on the 

13 amount. 

14 THE COURT: Go ahead. 

15 MR. HORWATT: I'm just going to ask her, how 

16 much did you tell them to take back. 

17 MR. MILLER: If Your Honor please, can we 

18 approach the bench? 

19 THE COURT: I think we're making an issue of 

20 something we don't really need to here. You don't 

21 need to mention the amount; just 90 ahead. 

22 

23 BY MR. HORWATT: 

24 Q Can you tell the Court what you included here 
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1 in the higher amount that you instructed your attorneys to 

2 take back to defense counsel? 

3 A Can I say the amount? 

4 THE COURT: No, don't mention the amount. 

5 

6 BY MR. HORWATT: 

7 Q Don't say the amount, but can you tell them 

8 what the amount reflected; did the amount reflect --

9 THE COURT: I assume what you're getting to, 

10 if she were going to settle for a·certain amount, 

11 she wanted an additional amount for her children. 

12 Is that what you're getting to? 

13 MR. HORWATT: Thank you, Your Honor. 

14 THE WITNESS: That's correct. 

15 

16 BY MR. HORWATT: 

17 Q Now, when did Mr. Rasnic and Mr. Jenne go 

18 back to talk with defense counsel? 

19 A Since we had the 3:00 o'clock deadline, they 

20 called defense counsel about 2:55 and said they would like 

21 to meet with Mr. Miller and Mr. Hodges in Mr. Jenne•s room. 

22 At that time they left the room that I was in and went to 

23 meet with them. 

24 Q Now, do I understand that -- Can you tell the 
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1 court whether or not in the first two sessions, the first 

2 time that your attorneys met with defense counsel and the 

3 second time that they met with defense counsel, whether you 

4 were present during any of the negotiations that took place 

5 between those attorneys. 

6 A No, I was not. 

7 Q All right. What time did your counsel return 

8 and meet with you? 

9 A It was about 5:00 o'clock. 

10 Q What did they tell you when they returned 

11 about 5:00 o'clock on Sunday, January 30th? 

12 A They had taken back the additional amount of 

13 money on the offer that had been originally pres~~ted at the 

14 12:00 o'clock session. They said that they had been 

15 informed by defense counsel that they had tried to contact 

16 Judge Jennings to tell him that he did not have to come to 

17 Roanoke, and they indicated that that was a good sign; that 

18 maybe telling the judge not to come was a good sign that we 

19 might settle. 

20 Q Now, what did you conclude from the report 

21 that defense counsel had attempted to -- had tried to reach 

22 Judge Jennings to tell Judge Jennings not to come? 

23 

24 

MR. MILLER: If Your Honor please, I would 

object to any conclusion that this lady would have 
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1 reached. 

2 THE COURT: I would agree. I would sustain 

3 the objection on that. 

4 MR. HORWATT: Thank you, Your Honor. 

5 

6 BY MR. HORWATT: 

7 Q When did your counsel next meet with defense 

8 counsel? 

9 A They were called around 7:00 o'clock p.m. by 

10 defense counsel, that they would like to come down -- they 

11 were staying on the eighth floor; my counsel were staying on 

12 the first floor -- that they would like to come down and 

13 meet with them, and I was asked to leave the room. I asked 

14 if I could stay, and they said, "No, you have to leave." 

15 Q What happened? 

16 A They met till about 8:30 and came back into 

17 the room. 

18 Q This is 8:30 Sunday night? 

19 A Sunday night, 8:30 p.m. 

20 Q And when Mr. Jenne and Mr. Rasnic returned at 

21 8:30 that night, what if anything did they tell you about 

22 their meeting with defense counsel? 

23 A They said that the increased amount in the 

24 offer for my children was not acceptable. 
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1 Q Your counteroffer to increase was not 

2 acceptable? 

3 A That's correct. 

4 Q All right. 

5 A That they would take their chances and not 

6 require Michael Snyder and Stacey to sign; they would take 

7 their chances with the pending lawsuit. They then told me 

8 that the marital -- the Peter c. Snyder marital and residual 

9 trust at Central Fidelity Bank, the cotrustee would have to 

10 sign a personal release. 

11 I indicated to them at the time that I could 

12 not speak for the Central Fidelity Bank trust department 

13 signing off. Mr. Rasnic said, "Well, if you sign, there 

14 won't be any trouble with them signing." I said 

15 Q Now, let me ask you, what is your practice in 

16 dealing with the cotrustee of that trust? 

17 MR. MILLER: If Your Honor please, any 

18 practices -- I would have to object to any 

19 practices the lady may have in dealing with the 

20 cotrustee. 

21 THE COURT: I would agree. I don't think it 

22 has anything to do with this. I would sustain the 

23 objection. 

24 MR. HORWATT: Very well, Your Honor. 
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1 

2 BY MR. HORWATT: 

3 Q After they gave you that requirement, what 

4 other requirements, if any, did they give you? 

5 A They had a requirement then that my husband, 

6 Joe Falkinham, would have to sign a personal release. 

7 Q And how did you respond to that? 

8 A I said I cannot speak for my husband whether 

9 he would sign a personal release. 

10 Q And what did you do, based upon that 

11 condition? 

12 A I called my husband, who was in Blacksburg at 

13 the time at a Superbowl party, and asked him if he would be 

14 willing to sign a personal release, and he indicated that if 

15 I would sign, he would sign. 

16 Q Okay. Now, were there any other conditions 

17 that were enumerated by your plaintiff's counsel when they 

18 returned at 8:30 that night? 

19 A I was told that the stock, the 51 percent 

20 stock -- that Bruce Stockburger as the majority stockholder 

21 of Rich Hill Development Corporation would be turning that 

22 .back over to me, and I immediately said, I don't think so; I 

23 am not going to do anything that's going to create a tax 

24 increase and cost me any more money by that man and by that 
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1 law firm. 

2 Q What did Mr. Jenne and Mr. Rasnic do, if 

3 anything, when you told them you would not accept that 

4 condition? 

5 A I was told by Mr. Jenne that defense 

6 counsel's CPA found no problem with them -- with Bruce 

7 Stockburger returning his 51 percent stock back to me. 

8 Q The defense's tax expert found no problem 

9 with --

10 A That's correct. 

11 Q All right. 

12 A I said, "What the hell does their CPA know 

13 about my tax situation," and he said, "Well, that"s what 

14 they say, it's not a problem." 

15 And I said, "Well, let me get my tax people 

16 on the phone." And at that point I went to the phone and I 

17 called Joe Anthony, who's the tax attorney, and I spoke to 

18 him. I said, "There's a problem here with Bruce Stockburger 

19 wanting to return his 51 percent stock back to me; would you 

20 please talk to Roger Jenne about it," and Roger got on the 

21 phone and talked to Mr. Anthony. 

22 Q Okay. What was the result of Mr. Jenne•s 

23 discussion with Mr. Anthony about this tax situation? 

24 A Mr. Jenne was very angry when he got off the 
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1 phone. He stood up in the room, throwing his arms around, 

2 saying, "What the hell do you need that tax man for; he 

3 cannot even give you an answer." And I sat there and 

4 said, "I was trying to help, you know." 

5 I was hoping that it was obvious defense 

6 counsel wanted my counsel to listen to their tax expert; I 

7 wanted my tax expert to tell our side what to do. 

8 THE COURT: Without going into all those 

9 details, I assume you didn't agree on that aspect. 

10 Let's let it go with that. 

11 MR. HORWATT: All right. Your Honor, I can 

12 proffer to the Court that she then spoke with her 

13 CPA. 

14 THE COURT: Well, regardless, she didn't 

15 agree to that aspect of it; that is, to taking the 

16 stock back from Mr. Stockburger. 

17 MR. HORWATT: Right. 

18 

19 BY MR. HORWATT: 

20 Q At any time on the evening of January 30th, 

21 1994, can you tell the Court whether or not you agreed to 

22 accept the counteroffer you have just described. 

23 A No, sir. I never told them I would accept 

24 it. 
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1 Q At any time during that period after 8:30 

2 p.m. on Sunday night, can you tell the court whether or not 

J Mr. Jenne or Mr. Rasnic made any mention that they would be 

4 going into court the next morning to dismiss your case with 

5 prejudice? 

6 A Never. 

7 Q When was the next time that you talked with 

8 Mr. Rasnic? 

9 Let me back up for one moment. About what 

10 time did your discussions with Mr. Rasnic and Mr. Jenne 

11 conclude on Sunday evening? 

12 A Well, they returned to the room, as I said, 

13 around 8:30. It was a little after 9:00 that I left the 

14 motel room. 

15 Q Now, before you left the motel room, would 

16 you tell the Court whether or not you made any telephone 

17 calls to either witnesses or relatives. 

18 A Yes, sir, I did. 

19 Q Would you tell the Court who you called and 

20 what you said. 

21 A You want them all? 

22 Q Yes. 

23 A Okay. I called a brother, Charles Hunt, who 

24 lives in Franklin County. 
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1 

2 

THE COURT: You just need to give the names. 

THE WITNESS: Charles Hunt, my brother; Joyce 

3 

4 

5 

Heath, my sister; Bobbie Carr; and my son, Michael 

Snyder. 

6 BY MR. HORWATT: 

7 Q Would you tell the Court the substance of 

8 what you said to each one of them. 

9 A To each one of them I told them, very quick, 

10 short conversation, court had been canceled for Monday, we 

11 were still working on an agreement, and I will talk to you 

12 later. 

13 Q All right. Starting on Monday morning, on 

14 January 31st, did you have a conversation with Mr. Jenne? 

15 A Yes, sir. Around 8:00 o'clock a.m., 

16 Mr. Jenne called me at home and reported that he had gotten 

17 a phone call from Frank Miller who had indicated that the 

18 last person with Virginia Reciprocal had put his blessing on 

19 the dollar amount. 

20 

21 

22 

Q 

Mr. Jenne 

A 

All right. What, if anything, did 

what did you say to Mr. Jenne? 

I said, "Well, what about the tax 

23 consequences of Bruce Stockburger returning his 51 percent 

24 shares of stock?" I said, "You really need to talk to Joe 
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1 Anthony about that." 

2 And he said, "But their tax CPA says it's 

3 okay; it's not going to harm you in any way." And I again 

4 said, "What does their tax attorney have to do with me?" 

5 THE COURT: Again, you didn't agree to that 

6 part of it, so let's let it go with that. 

7 

8 BY MR. HORWATT: 

9 Q Now, would you tell the Court whether or not 

10 during that conversation -- what time did that conversation 

11 take place? 

12 A Around 8:00 in the morning. 

13 Q At 8:00 in the morning, can you tell the 

14 Court whether or not Mr. Jenne made any mention about 

15 counsel going to court. 

16 A He said that Tom would be going to court this 

17 morning. 

18 Q And can you tell the Court whether or not 

19 Mr. Jenne or Mr. Rasnic made any mention about the fact that 

20 they were going to court for the purpose of dismissing your 

21 cases with prejudice. 

22 A ' . No, sir, they did not. 

23 Q When did you learn that your case had been 

24 dismissed with prejudice? 
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1 A Around 1:00 o'clock in the afternoon on 

2 Monday I received a phone call from Roger Jenne's 

J secretary. I answered the phone, and she said, "Get Joe 

4 Falkinham and get down here and sign these papers," and I 

5 said -- she said, "We've gone through two drafts and we're 

6 on the third one, and it should be ready by the time you 

7 come." 

8 I said, "Well, Sherry, I cannot sign those 

9 papers. I'm not ready to sign those papers; I have not even 

10 seen a copy of what you want me to sign." 

11 Then the phone cause given to Roger Jenne. 

12 Q Mr. Jenne came on the phone? 

13 A Mr. Jenne came on the phone. 

14 Q What did he say? 

15 A "What do you mean you're not ready to sign 

16 these papers?" I said, "Roger, I have not even seen a copy 

17 of it. I have asked you, told you, to Fax me a copy, and 

18 Sherry said she would." 

19 He said, "Well, it's too late. Tom Rasnic 

20 and Mr. Hodges went to court this morning and dismissed 

21 everything with prejudice," and I said, "Who told you to do 

22 that?" 

23 Q Now, based on that conversation, what did you 

24 do? 

CENTRAL VIRGINIA REPORTERS (703) 380-5017 
225 



snyder-Falkinham - Direct 35 

1 A I exploded with anger. I was so mad. 

2 Q Now, after you told them about your feeling, 

3 what did you do? 

4 A I was so consumed with anger at that point I 

5 hung up the phone and I really didn't know what to do. I 

6 sat there and cried. I didn't know what else to do. 

7 Q Now, eventually did you receive a copy of a 

8 document embodying the purported settlement agreement? 

9 A On February the 1st, 1994, around 4:10 in the 

10 afternoon, I finally got a copy of the release agreement. 

11 Q And who sent you the release agreement? 

12 A Tom Rasnic's office. 

13 Q May I have the Court's indulgence for just a 

14 moment. 

15 I want to show you a copy marked Exhibit 6 

16 for identification, Plaintiff's Exhibit 6, and ask you 

17 whether you can identify that document. 

18 A Yes, sir. This is the one that was sent to 

19 me that afternoon. 

20 Q Okay. Now, had you ever seen a draft of that 

21 document prior to February 1st, 1994? 

22 A No, sir, I had not. I had asked for it since 

23 1:00 o'clock in the afternoon the day before and never 

24 gotten it. 
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1 Q Prior to January 31st, 1994, had you ever 

2 seen a draft or any version --

3 A No, sir, I hadn't. 

4 Q of that document? 

5 At any time prior to the entry of order of 

6 dismissal did Mr. Rasnic and Mr. Jenne ever go over each and 

7 every provision of that document with you? 

8 A No, sir, never. 

9 Q Now, I'd like to ask you to look at the third 

10 provision of the agreement marked Exhibit 6 for purposes of 

11 this hearing. Had you ever discussed with Mr. Rasnic or 

12 Mr. Jenne the fact that there would be a confidentiality 

13 provision in the agreement, and that the final order would 

14 make that punishable with contempt if it were violated? 

15 A No, sir. It was mentioned to me after the 

16 first session that there would be a confidentiality clause, 

17 but nothing about contempt of court. 

18 Q And did they go through the specifics of what 

19 that confidentiality requirement would embody? 

20 A No, never. 

21 Q Did the cotrustee of the Peter c. Snyder 

22 marital and residual trust see this agreement prior to 

23 January 31st, 1994? 

24 A Not to my knowledge. The cotrustee that was 
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1 head of the account was out of the country at the time. 

2 Q Now, I'd like you to look at condition or 

3 Paragraph Number 8, and I'd like to ask you whether 

4 Mr. Jenne or Mr. Snyder -- excuse me, Mr. Jenne or 

5 Mr. Rasnic ever discussed with you this provision that 

6 provides that a promissory note from Mr. Stockburger to you 

7 would be delivered marked paid and canceled? 

8 A Never. 

9 Q This was the first time you saw it, on 

10 February 1st, 1994, when you got this agreement? 

11 A That's correct. 

12 Q Now, I'd like you to look at the signature 

13 page. 

14 A Which one? 

15 Q The last page after 11; I'm sorry. 

16 A All right. 

17 Q What position did you hold in Rich Hill 

18 Development Corporation? 

19 A I am president, but minority stockholder. 

20 Q Who was the majority stockholder? 

21 A Bruce c. Stockburger. 

22 MR. HORWATT: This is Exhibit Number 9. 

23 THE COURT: Are you offering Number 6 in 

24 evidence? 

CENTRAL VIRGINIA REPORTERS (703) 380-5017 

228 



Snyder-Falkinham - Direct 38 

1 MR. HORWATT: Yes, Your Honor. I would move 

2 all of the exhibits that I've tendered so far in 

3 evidence. 

4 THE COURT: Any objection to it? 

5 MR. HODGES: None. 

6 MR. MILLER: No. 

7 THE COURT: It will be received, then. 

8 

9 (Exhibit 6 was received in evidence.) 

10 

11 MR. MILLER: What's the proposed number of 

12 this exhibit? 

13 THE COURT: This is 6, the one that's been 

14 received. The one he just gave me is Number 9. 

15 MR. MILLER: 9. 

16 MR. HORWATT: We prenumbered, so there isn't 

17 an absolute sequence here in the numbering. 

18 THE COURT: This looks like this is the same 

19 thing, though, Number 9. Is there some difference 

20 in it? 

21 MR. HORWATT: Yes, Your Honor. 

22 

23 BY MR. HORWATT: 

24 Q I show you Exhibit Number 9 and ask you if 
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1 you recognize this document. 

2 A Yes, sir, I do. 

3 Q And it obviously is a copy of a mutual 

4 release and settlement agreement. can you tell the Court 

5 whether or not this document is the same as the previous one 

6 you received? 

7 A No, sir, it is not. 

8 Q When did you receive the second document? 

9 A This was Federal Expressed to me by Roger 

10 Jenne on February the 5th. 

11 Q All right. And will you tell the court what 

12 provisions in this agreement that you observed for the first 

13 time? 

14 A They took my husband, Joe Falkinham, out as a 

15 person that would have to sign, and they also took out 

16 Central Fidelity Bank Trust Department. 

17 Q All right. Can you tell the Court whether or 

18 not you ever said to your counsel, "If you take those things 

19 out, if you make those changes, then I will accept a 

20 settlement agreement." 

21 A No, sir. They never discussed it with me. 

22 Q And aqain, Paraqraph Number 7 of the second 

23 agreement 

24 A Yes, sir. 
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1 Q Had you between the first agreement and 

2 second version of this purported agreement given any 

3 indication to your counsel that you would accept the 

4 condition that a promissory note would be returned to you 

5 marked paid? 

6 A No, sir. 

7 Q Did you authorize the filing of a motion to 

8 vacate the orders in this case? 

9 A Yes, sir, I authorized you. 

10 Q And on what basis did you authorize me to do 

11 that? 

12 MR. MILLER: We know the answer to this 

13 question, but it looks like we're heading down a 

14 street between these two people on an area that is 

15 not relevant to the issues in the hearing this 

16 morning. 

17 MR. HORWATT: Your Honor, I would proffer to 

18 the Court that the law firm saw fit to file a motion 

19 for sanctions against Ms. Snyder-Falkinham, and I 

20 wanted to bring it out in the testimony that she 

21 took my legal advice, that I was the one that 

22 recommended that she do this, and that she did not 

23 direct me to do it without that legal advice. 

24 THE COURT: Let's wait and see whether they 
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1 pursue the motion for sanctions. 

2 MR. HORWATT: Thank you. If the Court will 

3 indulge me one moment. 

4 THE COURT: All right. 

5 

6 BY MR. HORWATT: 

7 Q I'd like to show you Exhibit Number 3 and ask 

8 you whether you recognize that document. 

9 A Yes, sir, I do. 

10 Q I'd like you to go to the paragraph above "40 

11 percent of the amount recovered" and read the first few 

12 lines to the Court. 

13 A "The attorneys accept the above employment 

14 and are authorized to effect a settlement or compromise 

15 subject to the client's approval." 

16 MR. HORWATT: I move this agreement into 

17 evidence, Your Honor. 

18 THE COURT: If there's no objection, 3 and 9 

19 will be received. 

20 

21 (Exhibits 3 and 9 were received in evidence.) 

22 

23 BY MR. HORWATT: 

24 Q I'd like to have you look at Exhibit Number 4 
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1 and ask whether you recognize this document. 

2 A Yes, sir. It was Faxed to me on February the 

3 1st from Tom Rasnic. 

4 Q Now, I'd like you to go to Page 2 of the 

5 letter, and I would like you to read for the Court the 

6 following excerpt. 

7 A "Since Judge Jennings had traveled from 

8 Fairfax, it was necessary for an appearance to be made by 

9 counsel on January the 31st, 1994. Tom was chosen to appear 

10 before Judge Jennings since he is the local counsel, and was 

11 accompanied by Ron Hodges. Judge Jennings had the 

12 settlement explained to him and entered the Order of 

13 Dismissal with Prejudice. This Order was entered because of 

14 your agreement to the settlement." 

15 Q That's fine. Now, I'd like you to next read 

16 the following excerpt, beginning with the word "after." 

17 A "After discussing the matter with Joe Anthony 

18 and you, we advised Mr. Miller that neither Mr. Anthony or 

19 anyone in your behalf would accept the transfer of this 

20 stock. We suggested he could either transfer it to a 

21 charity, the Easter Bunny, or anyone else of his choice, but 

22 it would not be returned to you in any way." 

23 Q Let me stop you there. At any point did you 

24 tell Mr. Jenne or Mr. Anthony that you would agree to the 
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1 settlement if they transferred -- if Mr. Stockburger 

2 transferred this stock to some third party? 

3 A No, sir, I did not. 

4 Q Do you recall whether or not Mr. Stockburger 

5 eventually tried to return his stock to you? 

6 A I've been told --

7 MR. MILLER: Your Honor, I'm going to 

8 object. This is hearsay. 

9 THE COURT: You can't 

10 MR. HORWATT: That's fine. 

11 This will be Exhibit Number s, and I move the 

12 entry into evidence Of the previous exhibits. 

13 THE COURT: All of them have been admitted 

14 with the exception of 4, and if there's no 

15 objection, it will be admitted. 

16 MR. HODGES: No objection. 

17 MR. MILLER: No objection. 

18 MR. HODGES: You said this is s, proposed? 

19 MR. HORWATT: Yes, S. 

20 

21 (Exhibit 4 was received in evidence.) 

22 

23 BY MR. HORWATT: 

24 Q Now, I would like to ask you to look at the 
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1 following excerpt and read it to the Court. First of all, 

2 do you recognize this document? 

3 A Yes, sir, I do. 

4 Q And what is it? 

5 A It's a letter from Tom Rasnic dated February 

6 the 9th, 1994. 

7 Q And I ask you to read the following excerpt 

8 from the letter, beginning right on Page 1. 

9 A "No discussion was held with the judge 

10 concerning the settlement nor was a hearing held. No court 

11 reporters were held as the matter was taken up with the 

12 Court in chambers." 

13 Q Now, I'd like you to drop down to the 

14 sentence beginning with "The dismissal of this case," and 

15 just read that sentence. 

16 A "The dismissal of this case with prejudice 

17 was done without any recital of any negotiations or 

18 otherwise, and there were no other motions made other than 

19 the two orders that were entered." 

20 MR. HORWATT: I move Exhibit S, if I haven't 

21 done it. 

22 MR. MILLER: If Your Honor please, I would 

23 ask the Court that Exhibit 5 be redacted in one 

24 certain place, and if Mr. Horwatt will approach the 
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bench, we'll do it. 

THE COURT: Any objection to eliminating 

that? 

MR. HORWATT: No. I have no objection to the 

redaction. 

THE COURT: Go ahead with your question. It 

will be received. 

(Exhibit 5 was received in evidence.) 

THE COURT: Do you have any other questions? 

MR. HORWATT: Your witness. 

THE COURT: Before you start your 

cross-examination, let me talk to you all in 

chambers just a minute, Mr. Horwatt, Mr. Hodges and 

Mr. Miller. And you can step down if you want to 

for just a minute. 

(Court and Counsel conferred in Chambers.) 

THE COURT: All riqht. You can qo ahead with 

your cross-examination. 

Ms. Snyder-Falkinham, I might say for the 

purposes of the Record, the reason for going back to 
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1 chambers was to be sure that I understood the 

2 position of each of the parties, and that's the 

3 reason I wanted to talk to counsel. 

4 You can go ahead, now, Mr. Miller. 

5 

6 CROSS EXAMINATION 

7 

8 BY MR. MILLER: 

9 Q Ms. Snyder-Falkinham, do you remember being 

10 in Richmond on the evening of January 25, 1994? 

11 A Yes, sir, I do. 

12 Q And that morning, you had appeared before 

13 Judge Jennings in the small courtroom in Fairfax, had you 

14 not? 

15 A That's correct. 

16 Q At which time we had sort of a pretrial 

17 conference with the Court? 

18 A That's correct. 

19 Q Mr. Hodges and I were there, Ms. Sinnenberg 

20 was there, and a court reporter was there; do you remember 

21 anyone else being present? You and Mr. Rasnic and 

22 Mr. Jenne? 

23 A That's correct. 

24 Q And at that time we advised Judge Jennings 
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1 that pursuant to the Court's order of December 21, 1993, 

2 that we were going to a mediation session in Richmond, did 

3 we not? 

4 A Yes, sir. 

5 Q And we went to that, and we met at the 

6 Dispute Resolution Center at 701 East Franklin street, did 

7 we not? 

8 A That's correct. 

9 Q And you were present during the entire 

10 proceeding, were you not? 

11 A That's correct. 

12 Q Mr. Rasnic was present 

13 A That's correct. 

14 Q -- is that correct? Mr. Jenne was present? 

15 A That's correct. 

16 Q Mr. Stockburger was present? 

17 A That's correct. 

18 Q Mr. Hodges was present? 

19 A Yes, sir. 

20 Q Mr. Austin was present? 

21 A Yes, sir. 

22 Q Ms. Sinnenberg was present? 

23 A Yes, sir. 

24 Q Ms. Pointin was present? 
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1 A Yes, sir. 

2 Q Along with myself. And they had a lady who 

3 introduced us, a facilitator, who met with us to start with? 

4 A That's correct. 

5 Q And then we had a mediator, Ms. Della Noce, 

6 who came in and worked with us, as did Mr. Bridger; is that 

7 correct? 

8 A I don't recall their names, but there was a 

9 man and a woman, that's correct. 

10 Q We met for a period of a little over three 

11 hours, did we not? 

12 A I don't recall the time length. 

13 Q But we met for a considerable period of time? 

14 A Yes, sir. 

15 Q We went in during the daylight and we came 

16 out during the dark, do you remember that? 

17 A I think it started about 4:00, that's 

18 correct. 

19 Q And we came out about 7:00, something like 

20 that? 

21 A I don't remember what time we came out. 

22 Q And at this mediation session, we discussed a 

23 number of things, did we not? 

24 A Yes, sir. 

CENTRAL VIRGINIA REPORTERS (703) 380-5017 

239 



Snyder-Falkinham - Cross 49 

1 Q And were you given the opportunity by 

2 Ms. Della Noce to speak at the mediation session? 

3 A Yes, sir. 

4 MR. HORWATT: Your Honor, at this point I am 

5 going to enter an objection to any events that 

6 transpired in a mediation session. The whole idea 

7 of mediation is to create conditions where the 

8 parties, without fear of contradiction, can meet and 

9 confer, and it is absolutely, as I understand it, an 

10 article of faith that nothing in those discussions 

11 can be used in evidence in any proceeding in court. 

12 I'm not particularly afraid of the Court 

13 seeing that. There is a mediation contract that has 

14 been tendered, but the Court will see that it was 

15 never signed by either party. What concerns me is 

16 that the defense would take proceedings that are 

17 clearly supposed to be confidential and not part of 

18 any proceeding, and bring them in in this proceeding 

19 and try to make it appear that there was an 

20 agreement when there was nothing signed. 

21 MR. MILLER: If Your Honor please 

22 THE COURT: I would not think these 

23 proceedings are confidential in any sense of the 

24 word. 
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1 MR. HORWATT: Very well. 

2 THE COURT: I certainly wouldn't want to go 

3 through the entire mediation proceeding, but if 

4 there are some statements that were relevant to what 

5 we're here for today, I think that would be 

6 admissible, if that's your purpose. 

7 MR. MILLER: Yes, sir. Exhibit 2 is an --

8 THE COURT: I have it before me. 

9 MR. MILLER: And Exhibit 2, Ms. Falkinham, 

10 through her attorney, has moved to set aside. 

11 THE COURT: I overruled the objection. You 

12 can go ahead. 

13 MR. MILLER: Thank you, sir. 

14 

15 BY MR. MILLER: 

16 Q Ms. Snyder-Falkinham, did you have the 

17 opportunity to speak? 

18 A Yes, sir, I did. 

19 Q And you did not speak, did you? 

20 A I only said about two sentences. 

21 Q And in fact you advised Ms. Della Noce that 

22 you were going to speak through your attorneys? 

23 A That's correct. 

24 Q And so your attorneys spoke for you at that 
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1 session, did they not? 

2 A Except for two sentences. 

3 Q And at the mediation session, did we reach 

4 some agreements? 

5 A Yes, sir. There were some agreements 

6 reached. 

7 Q The agreements reached were that the 

8 individual defendants other than Stockburger were to be 

9 dismissed, were they not? 

10 A Nonsuited, with prejudice. 

11 Q With prejudice? 

12 MR. HORWATT: Without prejudice. 

13 MR. MILLER: Mr. Horwatt, I object to that. 

14 The witness is testifying. 

15 THE COURT: You can straighten it out on 

16 cross-examination, or redirect, Mr. Horwatt. 

17 MR. HORWATT: Your Honor, I object to the 

18 question. It's a trick question. 

19 THE COURT: Objection overruled. 

20 

21 BY MR. MILLER: 

22 Q You agreed with what your attorneys said, did 

23 you not? 

24 A Yes, sir, I did. 
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1 Q At the mediation session, was it agreed that 

2 the claim for punitive damages would be dismissed? 

3 A I think that that was in there too. 

4 Q All right; and in exchange for -- and you 

5 also agreed to waive any claim for damages in excess of the 

6 policy limits, did you not? 

7 A That's correct. 

8 Q And in exchange for that, the Reciprocal 

9 agreed to withdraw a reservation of rights which it had 

10 issued to the law firm and to the individual partners? 

11 A Would you repeat that, please. 

12 Q In exchange for your dismissal of the 

13 individual partners other than Stockburger, and in exchange 

14 for your waiver of punitive damages claim, your claim for 

15 punitive damages, and in exchange for your agreement not to 

16 exceed or not to claim an amount in excess of the policy 

17 limits, the Reciprocal withdrew a reservation of rights it 

18 had issued to the law firm and to the individual defendants 

19 other than Stockburger, didn't they? 

20 

21 

22 

23 

A 

Q 

A 

Q 

That's right. 

The Reciprocal did that, didn't they? 

I never saw a document. I assume they did. 

I show you Defendant's Exhibit 1. Isn't that 

24 the agreement that was made that night? 
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A It looks to be the same, yes, sir. 

MR. MILLER: Judge, I just marked it as 

Exhibit 1. It does not have an official sticker on 

it. 

it. 

THE COURT: We'll make it Exhibit A. 

Any objection, Mr. Horwatt? 

MR. HORWATT: Yes, Your Honor, I object to 

THE COURT: I assume you're offering it now, 

Mr. Miller? 

MR. MILLER: Yes, sir. I tender it as an 

exhibit. 

THE COURT: What's your objection?· 

MR. HORWATT: Your Honor, I object to it on 

two grounds. First of all, this mediation agreement 

was one that was in contemplation of presumably a 

total settlement of the case, and honoring other 

conditions, and I note that the defendant's own 

document, both its first and second mutual release 

contains the following: This writing contains all 

of the agreements of the parties hereto and shall be 

construed and interpreted in accordance with the 

laws of the Commonwealth of Virginia. 

Both of their mutual releases contain this. 
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Neither of them refers to that. There is no 

signature on that, and there obviously was some 

contemplation that there would be some steps taken, 

but they themselves seem to want to have it both 

ways. 

They want to say there's a settlement 

agreement and it's all here, and they want to 

introduce this and say that's part of a settlement 

agreement. So, Your Honor, my objection stands on 

two grounds. 

Number one, it's excluded because it's not 

part of their own document, wasn't part of the 

agreement, and secondly, I object to it as a 

mediation instrument that is not signed and not 

embodied in a final agreement. 

THE COURT: Your client has indicated that 

she that this was her agreement, even though it's 

not signed. But regardless of that I think that the 

argument goes to the weight to be given to it, as 

distinguished from its admissibility. I would 

receive it. 

MR. HORWATT: Thank you, Your Honor. 

(Exhibit A was received in evidence.) 
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1 

2 THE COURT: Do you have other questions? 

3 MR. MILLER: Yes, sir. 

4 

5 BY MR. MILLER: 

6 Q Between January 25, 1994, and January 31, 

7 1994, did you ever instruct Mr. Rasnic and/or Mr. Jenne not 

a to dismiss the individual partners other than Stockburger? 

9 MR. HORWATT: I object to the question, Your 

10 Honor, on grounds of relevance and materiality. 

11 Under the law of Virginia, it is absolutely 

12 mandatory, under the Board of Supervisors case, that 

13 there be express authority for a lawyer to dismiss a 

14 case, and therefore the question that is put, did 

15 she ever tell them not do it, is neither relevant 

16 nor material, and it calls for a legal conclusion. 

17 THE COURT: Objection overruled. 

18 MR. HORWATT: Your Honor, I'm sorry; I didn't 

19 hear. 

20 THE COURT: Objection overruled. 

21 MR. HORWATT: Very well, Your Honor. 

22 

23 BY MR. MILLER: 

24 Q Ms. Snyder-Falkinham, did you ever instruct 
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1 your attorneys not to dismiss the defendants other than 

2 Stockburger, the individual defendants? 

3 A It was never discussed with me. 

4 Q Did you ever instruct your attorneys not to 

5 dismiss the claim for punitive damages? 

6 A It was never discussed with me. 

7 MR. HORWATT: Your Honor, this will be a 

8 continuing objection. 

9 THE COURT: All right. 

10 

11 BY MR. MILLER: 

12 Q Ms. Snyder-Falkinham, from the time you first 

13 met with Mr. Jenne and Mr. Rasnic after Mr. Hodges talked 

14 with them, you said between 12:00 and whatever time it was, 

15 did the amount of money offered on behalf of defendants ever 

16 change? 

17 A I think I've already testified that it did. 

18 Q Ms. Snyder-Falkinham, listen to me, if you 

19 would. After the session Mr. Hodges had with Mr. Jenne and 

20 Mr. Rasnic at about noon, you said it lasted about two 

21 hours, Mr. Rasnic and Mr. Jenne came back to you with a new 

22 figure, did they not? 

23 A That's correct. 

24 Q And you agreed to accept that f iqure? 
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1 A That's correct. 

2 Q And that f iqure throughout the settlement 

3 negotiations has never changed any? 

4 A Yes, sir, it did. 

5 THE COURT: Subsequent to that, he said. 

6 

7 BY MR. MILLER: 

8 Q Subsequent to that time, how did it change? 

9 A My children wanted to be compensated if they 

10 were going to sign. 

11 Q And the removal of your children as parties 

12 signatory eliminated that amount of money, did it not? 

13 A Yes, sir, it did. 

14 Q And therefore you were willing to accept the 

15 money offered, were you not? 

16 A That's correct. 

17 Q And the money has never changed until today, 

18 has it? 

19 A No, sir. 

20 Q The fact that you would have to sign the 

21 release individually, on behalf of the Snyder Company, on 

22 behalf of Snyder and Associates, on behalf of Rich Hill 

23 Development Corporation, and on behalf of the residual and 

24 marital trust under the will of Peter c. Snyder has never 
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1 changed, has it? 

2 A No, sir, it has not. 

3 Q And the parties to be released, Bruce 

4 Stockburger, Gentry, Locke, Rakes & Moore, Robert E. Glenn, 

5 Glenn, Flippin, Feldmann & Darby, has never changed, has it? 

6 

7 

8 release 

A 

Q 

No, sir. 

That's never changed at all. And the 

neither Exhibit 6 nor Exhibit 9 contains any 

9 reference to the stock, does it? 

10 THE COURT: That speaks for itself. 

11 MR. MILLER: All right. 

12 

13 BY MR. MILLER: 

14 Q And you telling this Court today that you 

15 never authorized your attorneys to include as a part of the 

16 settlement the note running from Stockburger to you dated 

17 December 15, 1990? 

18 MR. HORWATT: I object to the question, Your 

19 Honor. It assumes that her attorney had 

20 communicated that to her, it assumes that the 

21 attorneys had communicated that to her prior to 

22 January 31st, 1994, and it's a trick question, and I 

23 object to it as to form. 

24 MR. MILLER: I object to the objection. 
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1 THE COURT: Objection overruled. 

2 MR. MILLER: Sir? 

3 THE COURT: It's overruled. 

4 

5 BY MR. MILLER: 

6 Q Can you answer the question? 

7 A What was the question? 

8 MR. MILLER: could you do me a favor and read 

9 it back? 

10 THE COURT: Why don't you just rephrase it. 

11 

12 BY MR. MILLER: 

13 Q Ms. Snyder-Falkinham, during the whole of the 

14 discussions in this case -- going back to the first offer 

15 made on December 15, 1993, do you remember the letter? 

16 A I never saw the letter, Mr. Miller. 

17 Q Did your attorneys tell you what was in the 

18 letter of December 15, 1993? 

19 A The first I heard of that letter was in 

20 mediation, when you said you had received a letter; I have 

21 yet to be furnished that letter. I have asked and asked, 

22 and I have yet to be furnished a copy of that letter. 

23 Q A letter I received or a letter I wrote? 

24 THE COURT: Mr. Miller, I think you're 
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1 getting far away from --

2 MR. MILLER: What I'm trying to get to, 

3 Judge, the issue of the $25,000 note 

4 THE COURT: Just ask her that specific 

5 question. 

6 

7 BY MR. MILLER: 

8 Q Did you remember early on when the first 

9 off er was made that the satisfaction of the note was 

10 included as a condition precedent? 

11 A I never saw the letter, Mr. Miller. 

12 Q Did Mr. Rasnic or Mr. Jenne tell you what was 

13 in the letter? 

14 A They never told me what was in the letter. 

15 Q And when did you, in your mind, first hear 

16 that the $25,000 note must be marked paid and returned to 

17 me? 

18 A When it was Faxed to me on February the 1st, 

19 1994. 

20 Q You deny that you ever talked to Mr. Rasnic 

21 or Mr. Jenne about this on January 30, 1994? 

22 A Yes, sir, I do. 

23 MR. MILLER: Excuse me a minute, Judqe. 

24 
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1 BY MR. MILLER: 

2 Q Ms. snyder-Falkinham, at the present time are 

3 you indebted to Gentry, Locke, Rakes & Moore for any legal 

4 fees? 

5 A I have some outstanding bills to them. 

6 Q All right. At the present time do you have 

7 outstanding bills to Glenn, Flippin, Feldmann & Darby? 

8 A Yes, sir, I do. 

9 Q As part of this agreement, mutually those 

10 bills were being released, were they not? 

11 A I believe that's what it says. 

12 MR. HODGES: May I, Your Honor? 

13 MR. MILLER: I forgot one thing. May I, Your 

14 Honor? 

15 THE COURT: Yes. 

16 

17 BY MR. MILLER: 

18 Q Ms. Snyder-Falkinham, when did you first 

19 contact Mr. Horwatt? 

20 A It was about midday of Monday the 31st of 

21 January, 1994. 

22 Q In fact, you called him before you received 

23 the telephone call from Sherry Arthur to come to Roanoke to 

24 sign the papers, didn't you? 
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1 A Yes, sir, I did. 

2 Q Why did you call Mr. Horwatt before you got 

3 the call to come to Roanoke to sign the papers? 

4 A I was so concerned that the stock transfer 

5 was going to be a part of the settlement that I had 

6 requested Joe Anthony, the night before, to be sure to check 

7 with Barry Mehler, who was the expert CPA who had just done 

8 an in-depth audit on myself and Rich Hill Development 

9 Corporation 

10 THE COURT: Your answer is because you were 

11 concerned about that. Let's leave it at that. 

12 

13 BY MR. MILLER: 

14 Q You called Mr. Mehler before you got the call 

15 from Ms. Arthur? 

A 

Q 

A 

19 back. 

20 Q After that you called Mr. Horwatt, did you 

21 not? 

22 A That's correct. 

23 Q Is Mr. Horwatt known for his expertise in the 

24 area of tax? 
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1 A I don't think so. I don't know. 

2 Q Did you call Mr. Horwatt about tax advice 

3 concerning the stock in Rich Hill Development Corporation? 

4 A No, sir, I did not. 

5 Q Why did you call Mr. Horwatt? 

6 A on advice from Barry Mehler who was concerned 

7 that the stock transfer was going to be a major expense and 

8 impact on me personally. He felt that I should get a second 

9 opinion. 

10 Q A second opinion on what? 

11 A On the situation that I was in at the time. 

12 Q On the stock transfer? 

13 A Everything. That was included. 

14 Q You mean on the whole setup? 

15 A Yes, sir. 

16 MR. HORWATT: Your Honor, I have let this 

17 go --

18 THE COURT: I would sustain your objection. 

19 MR. MILLER: Thank you. 

20 THE COURT: Let me ask one question of you, 

21 Mr. Miller, Mr. Hodges. You all might remember 

22 this, because I don't have the motion for judgment 

23 in front of me, but was this note from 

24 Mr. Stockburger to Mrs. Snyder-Falkinham, was that a 
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1 part of the pleadings in the motion for judgment? 

2 MR. MILLER: It was identified in the 

3 pleadings, the transaction from which the note came 

4 was identified in the pleadings. 

5 THE COURT: But it was not a part of the 

6 claim as such? 

7 MR. MILLER: No, sir. 

a THE COURT: That answers that. Mr. Hodges, 

9 do you have a question, then? 

10 MR. HODGES: I have a couple. Yes, Your 

11 Honor, if I might ask a couple questions. 

12 

13 CROSS EXAMINATION 

14 

15 BY MR. HODGES: 

16 Q I'm going to hand you a copy of the 

17 memorandum agreement of the mediation session. 

18 A Yes, sir. 

19 Q Before I ask you about a couple details about 

20 it, I'd like to reflect back for a moment and follow two or 

21 three points that were raised by Mr. Miller. 

22 Do you recall the lady who came in and 

23 initially sat with us and identified herself as Ms. Barbara 

24 Holbert from over at the Virginia Supreme Court and talked 
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1 with us for a little while; do you recall that? 

2 A I recall that. I don't recall her name. 

3 Q And now my questions are solely to the first 

4 lady, before the woman and the man came in and met with us. 

5 A Okay. 

6 Q And in that context, this lady went around 

7 the table, asking each person to identify themselves, and 

8 telling all of us that it was their practice and procedure 

9 there to have the parties themselves speak rather than have 

10 the attorneys speak. Do you remember that? 

11 A That's correct. 

12 Q And at that time you very clearly made your 

13 position known to everyone present that you did not intend 

14 to speak; your lawyers spoke for you. Correct? 

15 A That's correct. 

16 MR. HORWATT: Excuse me, Counsel. For the 

17 record, and I won't interrupt again, but I must make 

18 this objection, and I'll make it a continuing 

19 objection, it is the position of the plaintiff that 

20 any discussions that occurred in that mediation 

21 session were not confidential in the sense that they 

22 were secret, but certainly they were confidential in 

23 the sense that they were not to be part of any 

24 proceeding, and there was no transcription made of 
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1 that proceeding. 

2 There is an integration clause in the very 

3 agreement that the defendants are seeking to 

4 enforce, and they are seeking to bring in through 

5 the back door of a mediation conference a supposed 

6 agreement that their own settlement excludes by 

7 virtue of its integration clause. 

8 So I'm objecting on procedural grounds; this 

9 should not be part of this proceeding. I think it 

10 will do great damage to any future mediation if 

11 material like this is allowed to come in. And 

12 secondly, I object on the ground that it is neither 

13 relevant nor material because of the fact that the 

14 very agreement they seek to enforce here excludes 

15 anything but what's in that agreement. 

16 THE COURT: My ruling is the same. Objection 

17 overruled. 

18 

19 BY MR. HODGES: 

20 Q Now, after that lady, Ms. Holbert, excused 

21 herself, we then had the two mediators themselves, 

22 Ms. Della Noce and Mr. Bridger come in, sit down, and to 

23 some extent we had a repetition of what happened with the 

24 first lady; correct? 

CENTRAL VIRGINIA REPORTERS (703) 380-5017 
257 



Snyder-Falkinham - Cross 67 

1 A I don't recall that, but that's fine. 

2 Q And I'm going to get into a little more 

3 specifics. Do you recall when Ms. Della Noce and 

4 Mr. Bridger were seated at the head of the table, they said 

5 they wanted to go around the table, each person to say why 

6 they were there, and what they wanted to achieve, and once 

7 again you stated, "I will have my attorneys speak for me; I 

8 am not going to make any statements on my own behalf." 

9 Correct? 

10 A I'm not sure I said that, or whether 

11 Mr. Jenne said it for me. 

12 THE COURT: In any event, that was your 

13 position; is that correct? 

14 THE WITNESS: (Witness nods head). 

15 

16 BY MR. HODGES: 

17 Q In fact, Mr. Jenne did say it, and you 

18 repeated it; you just reflected back what Mr. Jenne had just 

19 stated. Do you recall that? 

20 A No, I don't. 

21 THE COURT: She indicated that was her 

22 position. 

23 MR. HODGES: Yes, sir. 

24 THE COURT: Let's let it 90 with that. 
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1 BY MR. HODGES: 

2 Q The reason I'm asking to you look at the 

3 document, do you recall --

4 MR. HORWATT: Your Honor, with all due 

5 respect, I don't think she necessarily agreed that 

6 was her position, in the sense it was her position 

7 or her lawyers• recommendation and advice to her. I 

8 don't really know, and I think to say --

9 THE COURT: You will have an opportunity to 

10 ask her questions. 

11 MR. HORWATT: Thank you. 

12 

13 BY MR. HODGES: 

14 Q At the conclusion of our entire session, 

15 Ms. Della Noce wrote in her own handwriting, what you have 

16 before you as Defendant's Exhibit 1, in terms of the 

17 handwritten portion, Terms and Conditions? 

18 THE COURT: Defendant's Exhibit A. 

19 THE ·WITNESS: That's correct. 

20 

21 BY MR. HODGES: 

22 Q You recall at that time after each sentence 

23 was written out, she read it back to us, the persons 

24 present; is that correct? 
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A That's correct. 

Q And do you remember there was conversation 

3 about "will do" something in the future, versus we're doing 

4 something right now, right this minute. And as a result of 

5 the participation of all the folks present, the scribbler, 

6 that is Ms. Della Noce, changed on Paragraph 1, Term 1, 

7 "will" to "does"; that is, right now, effective now, the 

8 Reciprocal does certain things, they withdraw the 

9 reservation of rights. 

10 And Paragraph 2, it's not that you, the 

11 plaintiff, will waive your punitive damages; you're doing so 

12 right that moment. And we had that discussion, do you 

13 recall that? 

14 

15 

A 

Q 

Yes, sir. 

Third paragraph, the plaintiff will waive any 

16 claim in excess of the policy limits, and once again the 

17 wording was changed because you were agreeing on the spot to 

18 do so? 

19 

20 

A That's correct. 

Q And when we got to 4, we had a little bit of 

21 a problem, because she had written, "The plaintiff will 

22 nonsuit," and we discussed in your presence the fact, well, 

23 we don't have the power, either lawyers or parties, to enter 

24 an order; that has to be presented to a judge in an 
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1 appropriate court at an appropriate time. Correct? 

I don't remember that discussion, but 2 

3 

A 

Q And at that time the word "will" was changed 

4 to "shall" because it was understood by you and everyone 

5 around the table, given the context of the conversation, 

6 we've gone as far tonight as we can go; this agreement must 

7 be presented to a judge so a court order can be entered; 

8 correct? 

9 A I don't know. I don't recall that. 

10 Q All right. Now, as of the time that you 

11 walked out the door in Richmond and got in the car with the 

12 attorneys to go to wherever you needed to 90, it was your 

13 understanding and you had specifically agreed that from that 

14 point forward the defendants in the case were 

15 Mr. Stockburger, represented by Mr. Miller, and the law 

16 firm, Gentry, Locke, Rakes & Moore, represented by me, and 

17 all other defendants were out of the case; correct? 

18 

19 

A 

Q 

That's correct. 

And it was also your agreement and 

20 understanding at that time that the punitive damage claims 

21 that were being asserted and for which damages were being 

22 asked in your lawsuit were no longer part of the lawsuit. 

23 

24 

A 

Q 

That's correct. 

And you had made it crystal clear, as best 
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1 you can speak the English language, to everyone in that 

2 room, Mr. Rasnic and Mr. Jenne are my lawyers, they speak 

3 for me, and this is the agreement that we've all reached and 

4 I'm in agreement with; correct? 

5 A Okay. 

6 Q All right. Now, from the time you walked out 

7 the door of that building in Richmond -- Let me stop for 

8 just a second. 

9 Do you have before you -- or may I have, Your 

10 Honor, Exhibit Number 2. 

11 Plaintiff's Exhibit 2, which is the order 

12 that I'm now handing you, you've read that, Plaintiff's 

13 Exhibit Number 2? That's the order dismissing the 

14 individual defendants and taking the punitive damages out of 

15 the case; correct? 

16 A Yes, sir. 

17 Q And you've told us -- well, let me back up; 

18 I apologize. Your counsel has filed a motion asking the 

19 Court to set that order aside, and my question to you now is 

20 what is there about that order that is in violation of, or 

21 different from -- maybe those are better words for you 

22 that is different from what you agreed to in Richmond, 

23 Virginia on January 25th, 1994? 

24 MR. HORWATT: Your Honor, that certainly is a 
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1 legal conclusion. 

2 THE COURT: I'd sustain the objection to it. 

3 

4 BY MR. HODGES: 

5 Q Let me just have that back. From the time 

6 you walked out of the building, got in the car with 

7 Mr. Rasnic and Mr. Jenne, until the telephone call around 

8 noon or a little after noon Monday the 31st where you 

9 exploded with Mr. Jenne --

10 A Yes, sir. 

11 Q what conversation with Mr. Jenne, what 

12 conversation with Mr. Rasnic -- it's not good to ask two 

13 questions; when I say "Mr. Jenne," I mean Mr. Jenne and 

14 Mr. Rasnic -- what conversation did you have with either of 

15 those gentlemen, telling Mr. Rasnic or Mr. Jenne, "You do 

16 not have authority to speak for me anymore"? 

17 MR. HORWATT: I object to the question on 

18 grounds of relevancy and materiality, and the basis 

19 of the objection is --

20 THE COURT: Let me see what Counsel has to 

21 say about it. 

22 MR. HODGES: Yes, sir. 

23 THE COURT: Do you think this is a proper 

24 question? 
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MR. HODGES: Your Honor, I had understood, 

one of the first leading questions by counsel, or 

what I felt to be a leading question, had been on 

that very issue; that is, authority and 

authorization directed to Mr. Rasnic and Mr. Jenne. 

I thought I was just following up on that. 

THE COURT: You mean after the order itself 

had been entered, that afternoon? 

MR. HODGES: I'm beginning, Your Honor, from 

the -- what's different, perhaps, is my time frame 

begins on the night of the 25th in Richmond. 

THE COURT: But your question was directed 

after the order had been signed, as I understood it. 

MR. HODGES: It did cover that, and let me 

rephrase my question. May I restate the question? 

THE COURT: Sure. 

18 BY MR. HODGES: 

19 Q From the time you left Richmond on the night 

20 of the 25th 

21 A Yes, sir. 

22 Q -- until the night of the 30th, the last 

23 communication or conversation you had with Mr. Jenne or 

24 Mr. Rasnic, whether that was in person in Roanoke or over 
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1 the phone after you got back home, what conversation, if 

2 any, did you have with Mr. Rasnic and/or Mr. Jenne saying, 

3 "Gentlemen, you do not have the authority to speak for me or 

4 to act for me in settling this case anymore"? 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

. 16 

17 

18 

19 

20 

21 

22 

23 

24 

MR. HORWATT: I'm going to object to the 

question. The basis of the objection is that under 

Virginia law, before counsel can take action, they 

must have authority from their client, and they must 

present their client with each and every element of 

what is proposed to be a settlement agreement. And 

what has happened here 

THE COURT: That wasn't his question, 

Mr. Horwatt. The question was, did she tell these 

two gentlemen they did not have the authority to act 

for her anymore • 

MR. HORWATT: And the reason for the 

objection is that the question is an improper 

question; it's an improper question because until 

Counsel does present all of the elements and gets 

authority --

THE COURT: Objection overruled. 

MR. HORWATT: Very well, Your Honor. 

THE WITNESS: Mr. Hodges, at this mediation 

meeting --
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

THE COURT: That's not his question either. 

The question is, up to that time, did you tell your 

attorneys that they did not have the authority to 

act for or to speak for you? 

THE WITNESS: They were speaking for me only 

at the mediation meeting. They told me not to 

speak 

THE COURT: That's not the question. Did you 

tell them they did not have the authority to speak 

for you? 

THE WITNESS: It was never asked of me. 

THE COURT: Your answer is "No," then? 

THE WITNESS: Right. 

15 BY MR. HODGES: 

16 Q Taking that same question, but I need to 

17 expand the time; I've cut you off as of the night of the 

18 30th, when you had your last conversation with either 

19 Mr. Rasnic or Mr. Jenne. I now need to take you to the next 

20 morning. 

21 The first phone call you had with Mr. Jenne 

22 occurred, you told us, at about 8:00 a.m., roughly? 

23 A That's right. 

24 Q I've understood, but maybe I'm wrong, that 
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1 that s:oo a.m. telephone call was the last conversation you 

2 had directly with either Mr. Rasnic or Mr. Jenne until you 

3 were informed that the order had been entered? 

4 A That's correct. 

5 Q Am I right on that? 

6 A That's correct. 

7 Q Now, let's take then the morning 

8 conversation, the 8:00 a.m. conversation. Did you tell 

9 Mr. Jenne in that phone conversation on the morning of 

10 January 31st that neither Mr. Rasnic or Mr. Jenne had the 

11 authority to act or speak for you? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

MR. HORWATT: I again object. 

THE COURT: The ruling is the same. 

THE WITNESS: I'm sorry --

THE COURT: The question, did you tell them 

that they do not have the authority to act for you? 

THE WITNESS: It was never asked of me. 

THE COURT: So your answer is "no"; is that 

correct? 

THE WITNESS: Okay, yes. "No." 

22 BY MR. HODGES: 

23 Q In your earlier testimony when your counsel 

24 was asking you some questions, you said you had received a 
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1 telephone call -- excuse me; we're going to Sunday evening. 

2 Let me help you with the context. 

3 Sunday evening about 7:00 p.m. your 

4 attorneys, Mr. Rasnic and Mr. Jenne, received a telephone 

5 call from defense counsel to come down to meet in 

6 Mr. Jenne•s room. In your earlier testimony you said, "I 

7 asked to stay; they said no." We never heard who "they" 

8 were. 

9 

10 

11 myself? 

12 

13 

A 

Q 

A 

Q 

Mr. Jenne said, "No, you have to leave." 

So the "they" did not include Mr. Miller or 

No. 

Your counsel has introduced as an exhibit, 

14 and I don't remember the number offhand, an agreement or 

15 retainer agreement between yourself and Mr. Rasnic? 

16 

17 

A 

Q 

That's correct. 

Was there another agreement between yourself 

18 and Mr. Jenne and/or Mr. Jenne's law firm that's not been 

19 introduced here as an exhibit? 

20 

21 

22 one? 

23 

24 know. 

A 

Q 

A 

I don't have it in my possession if they did. 

Let's start first, do you know, was there 

I don't have it in my possession. I don't 

CENTRAL VIRGINIA REPORTERS (703) 380-5017 

268 



Snyder-Falkinham - Redirect 78 

1 Q So the answer is you don't know? 

2 A I don't know. 

3 MR. HODGES: May I have one moment, Your 

4 Honor. 

5 THE COURT: All right. 

6 MR. HODGES: If I could have the two pieces 

7 of paper I handed you, so we don't get them 

8 confused. Thank you. 

9 I have no further questions, Your Honor. 

10 THE COURT: All right. Mr. Horwatt? 

11 MR. HODGES: Excuse me, Counsel. My earlier 

12 reference to Defense Exhibit 1 really should have 

13 been to Defense Exhibit A, and I apologize to the 

14 Court and Counsel. 

15 THE COURT: I think I said Exhibit A at the 

16 time. 

17 MR. HODGES: I think you may have corrected 

18 me. Thank you. 

19 

20 REDIRECT EXAMINATION 

21 

22 BY MR. HORWATT: 

23 Q Before you left on January 31st, would you 

24 tell the Court whether or not Mr. Jenne or Mr. Rasnic or 
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1 both ever sat down with you and went over each and every 

2 condition of the proposed settlement? 

3 A You said the 31st, but I think you probably 

4 mean the 30th. 

5 

6 

7 

Q 

A 

Q 

The 30th. 

No, sir, they did not. 

At any time on the 30th did Mr. Rasnic or 

8 Mr. Jenne ever discuss with you Defendant's Exhibit A? 

9 A No, sir. I was told that that was -- could 

10 never be brought up in any sort of litigation or anything. 

11 

12 

Q 

A 

Who told you that? 

The lady at the mediation center, that none 

13 of that could ever be used. 

14 Q Now, could you tell me whether or not the 

15 decision to speak in the session, the mediation session, was 

16 at your insistence or your attorney's insistence? 

17 A I was told prior to going into the meeting by 

18 Roger Jenne and Tom Rasnic, "You will not say anything." 

19 Q When Mr. Jenne and Mr. Rasnic went through 

20 the terms of settlement, at any time between the January 

21 25th mediation session and the court hearing on January 

22 31st, did they ever discuss this with you in terms of how it 

23 fit into a total settlement? 

24 A No. They only talked about nonsuiting the 
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1 partners, and in my office they drew up an agreement that 

2 said "without prejudice to the individual partners." And I 

3 assumed that had already been filed prior to the 31st. 

4 Q So you understood that there was going to be 

5 a nonsuit without prejudice with respect to the partners in 

6 the law firm, as distinguished from a nonsuit with 

7 prejudice? 

8 A Yes, sir. That was drawn up in my office 

9 while they were there. 

Who was there? 

Roger Jenne and Tom Rasnic. 

10 

11 

12 

Q 

A 

Q And what did they tell you the consequences 

13 were, if any, that would flow from the entry of the nonsuit 

14 without prejudice with respect to these partners? 

15 A They indicated that a nonsuit without 

16 prejudice meant that they could bring them back in the suit 

17 at a later time if they needed to. 

18 Q Did they discuss at all what conditions they 

19 needed to bring back a lawsuit against those individual 

20 partners? 

21 

22 

A 

Q 

No. 

Okay; fine. Did they tell you at the 

23 mediation session that you were making an irrevocable 

24 agreement to dismiss the individual defendants from the 
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1 case? 

2 

3 

4 

5 

A 

Q 

A 

Q 

No, they did not. 

They didn't use those words? 

No. 

Can you tell the Court whether you had an 

6 agreement with Mr. Jenne, a retainer agreement with 

7 Mr. Jenne? 

8 A I don't believe I have an individual one. I 

9 think it's with Roger Jenne and Tom Rasnic, all one and the 

10 same. 

11 MR. HORWATT: Can I see that exhibit, Your 

12 Honor. 

13 

14 BY MR. HORWATT: 

15 Q I show you Exhibit 3 and ask you, other than 

16 the joint retainer agreement embodied in Exhibit 3, whether 

17 you made any separate agreement with Mr. Jenne that you're 

18 aware of. 

19 A No, sir, I'm not aware of any. 

20 Q Have you been advised about what the 

21 potential tax consequences could be if the notes came back 

22 to you or if the stock came back to you? 

23 

24 

MR. MILLER: Your Honor, I would have to 

object to this. This has got to be hearsay on her 
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part. 

THE COURT: I think there's already some 

testimony to the effect that's been a problem and 

that she didn't want to agree to taking the stock 

back, so I think that's all you need to do. 

MR. HORWATT: Very well, Your Honor. 

May I have the court's indulgence one 

moment? 

THE COURT: sure. 

MR. HORWATT: To be introduced as 

Exhibit 10. 

13 BY MR. HORWATT: 

14 Q I want to show you Exhibit 10 and ask you if 

15 you recognize that document. 

16 MR. MILLER: If Your Honor please, I'm going 

17 to have to object to this document before we get 

18 into any questions on it. 

19 THE COURT: I think this goes into the same 

20 things. She's indicated she was not in agreement 

21 with that because of the possible tax consequences. 

22 MR. HORWATT: The reason that I'm introducing 

23 this is there isn't any question, I think, that the 

24 Court is clear that she didn't agree to this. 
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What may not be absolutely clear to the Court 

is how important this whole issue was in terms of 

whether any action was taken that in any way 

affected the transaction. And my purpose for 

introducing this is this is a letter from their tax 

expert, after the suit was filed, saying, Watch out, 

there could be explosive results from this lawsuit 

from a tax point of view. 

And as I understand the issues in this case, 

there is a dispute about whether or not there's 

really a pretext for getting out of the agreement 

because she decided she really didn't like the 

amount of money involved, or whether there's really 

a serious issue about the conditions of this. 

THE COURT: Regardless, still, she's not 

agreeable to it. She's testified she never did 

agree to it. I think that's all you need, so far as 

that aspect is concerned, so I would refuse this. 

You can note your exception to that. 

MR. HORWATT: Thank you, Your Honor. 

THE COURT: Any other questions? 

MR. HORWATT: One moment. 

Your Honor, that's all. 

THE COURT: You may step down, ma'am. 
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1 

2 (The witness stepped down.) 

3 

4 THE COURT: Your next witness? 

5 MR. HORWATT: I would like Barry Whitaker, 

6 Your Honor. 

7 THE COURT: Evidently this witness has walked 

8 off somewhere. Can you call somebody else? 

9 MR. HORWATT: Yes, Your Honor. Charles 

10 Hunt. 

11 

12 CHARLES HUNT 

13 was called as a witness, and after having first been duly 

14 sworn to tell the truth, the whole· truth and nothing but the 

15 truth, was examined and testified as follows: 

16 

17 DIRECT EXAMINATION 

18 

19 BY MR. HORWATT: 

20 Q You are Charles Hunt? 

21 A Yes, sir. 

22 Q What relationship are you to the plaintiff in 

23 this case? 

24 A Brother. 
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1 Q Where do you live? 

2 A In Rocky Mount, Virginia. 

3 Q What do you do for a living? 

4 A Previous to September I was a plant manager 

5 at MW Manufacturers for 22 years, but at that point I 

6 retired from there and I'm now currently a full-time beef 

7 farmer. 

8 THE COURT: Full-time what? 

9 THE WITNESS: Beef cattle farmer. 

10 

11 BY MR. HORWATT: 

12 Q And where do you do that? 

13 A In Franklin County. 

14 Q On January 31st, 1994, could you tell the 

15 Court whether or not you received a call from your sister. 

16 A Yes, sir, I did. 

17 Q About what time did you receive that call? 

18 A Probably between 8:00 and 8:30 that evening. 

19 Q What if anything did she say to you? 

20 MR. MILLER: Your Honor --

21 MR. HODGES: Your Honor, first off, I don't 

22 understand the relevance, and I object on grounds of 

23 relevance, and second because obviously it's the 

24 night after the order was entered, since it was the 
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night of the 31st, and whatever the plaintiff had to 

say to him 

MR. HORWATT: I misspoke. I meant the night 

of the 30th. You still may have the objection, but 

I meant the night of the 30th. 

THE COURT: Go ahead. 

MR. HODGES: Then the merits of my objection 

would be that whatever Ms. Snyder-Falkinham had to 

say to this gentleman had no relevance or no bearing 

on whatever is going on between her then-attorneys 

Mr. Rasnic and Mr. Jenne. 

And as far as I'm concerned, it appears to be 

some attempt to either bootstrap her testimony 

it's obviously hearsay, and I would object to it on 

all three grounds. 

MR. HORWATT: Your Honor, it's my 

understanding that the secretaries and Mr. Jenne and 

Mr. Rasnic will testify that it was clear on the 

evening of January 30th that their client was elated 

with the settlement, was pleased, was happy; 

concluded there was a settlement; called people up, 

said there was a settlement, and I'm offering this 

evidence to show what her state of mind was. 

THE COURT: It might be possible rebuttal 
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1 evidence, but I would sustain the objection at this 

2 point. 

3 MR. HORWATT: Thank you, Your Honor. 

4 You may step down. We may call you later. 

5 

6 (The witness stepped down.) 

7 

8 THE COURT: You may or may not be called back 

9 later. 

10 

11 BARRY E. WHITAKER 

12 was called as a witness, and after having first been duly 

13 sworn to tell the truth, the whole truth and nothing but the 

14 truth, was examined and testified as follows: 

15 

16 DIRECT EXAMINATION 

17 

18 BY MR. HORWATT: 

19 Q Would you tell the Court your name, please. 

20 A Barry E. Whitaker. 

21 Q Where do you live? 

22 A 2751 Avenel Avenue, Roanoke. 

23 Q For whom do you work? 

24 A Central Fidelity Bank. 
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1 Q What position do you hold at Central Fidelity 

2 Bank? 

3 A I'm senior vice president and regional trust 

4 manager. I manage the trust department. 

5 Q In your capacity as regional trust manager, 

6 what relationship do you have if any to the Peter c. Snyder 

7 marital and residual trusts? 

8 A We are cotrustrees of the Peter c. Snyder 

9 marital and residual trust. I am the officer in charge of 

10 managing those trusts for the bank. 

11 Q I'd like to ask you if you recognize Exhibits 

12 6 and 9. 

13 A I recognize Exhibit 6 for sure. Are they the 

14 same thing? 

15 Q You will have to --

16 THE COURT: I think you can tell him there's 

17 some slight difference. 

18 MR. HORWATT: There is a difference. 

19 THE WITNESS: I don't remember seeing the 

20 one, Exhibit 9. 

21 

22 BY MR. HORWATT: 

23 Q All right. Now, when did you see Exhibit 6? 

24 A Let's see. You all were going to start court 
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1 on Monday morning, and I was out of the country, came back 

2 in Monday evening, so I received it Tuesday, Wednesday, 

3 somewhere along in there. It was Faxed to me. 

4 Q All right. Now, would you tell the Court 

5 what your role as cotrustee is of this trust, and your 

6 relationship to the other cotrustee, Ms. Snyder-Falkinham. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

THE COURT: Well, does this have to do with 

the release --

MR. HORWATT: What it has to do with, Your 

Honor, is that one of the material conditions of the 

settlement that was tendered, the proposed 

settlement, the purported settlement --

THE COURT: Was Central Fidelity's agreement 

to this. 

MR. HORWATT: Yes. 

THE COURT: And what's your question? 

18 BY MR. HORWATT: 

19 

20 to sign 

21 

22 

Q 

A 

Q 

Did you ever authorize Ms. Snyder-Falkinham 

No, sir. 

Did you have a relationship with her with 

23 regard to how decisions were made with respect to the 

24 signing of legal documents? 
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1 A Yeah. Basically when there's some type of 

2 legal document involved with the trust, we would review it, 

3 we would have legal counsel review it, and then we would 

4 make a recommendation to any cotrustee. 

5 THE COURT: Was that ever done? 

6 

7 

8 

9 

THE WITNESS: No, sir. We didn't know we 

would be involved. We had this Faxed to us --

THE COURT: so it wasn't done. 

10 BY MR. HORWATT: 

11 Q Was there a time ever in your serving as 

12 cotrustee that Ms. Snyder-Falkinham ever bound the trust 

13 before you reviewed it and approved it? 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A No, sir. 

MR. HODGES: Objection, Your Honor; 

irrelevant. 

THE COURT: I don't think it has anything to 

do with this, I agree. He has said he didn't see 

this and didn't approve it, so I would accept that. 

MR. HORWATT: Very well, Your Honor. 

No further questions. 

THE COURT: Do you have any questions? 

MR. HODGES: No, sir. 

THE COURT: You're free to go on back to 
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Roanoke. 

(The witness stepped down.) 

THE COURT: Your next witness? 

MR. HORWATT: Is Mr. Anthony. 

THE COURT: Does this have to do again with 

the tax consequences? Again, I understand 

thoroughly that her position is she did not agree to 

that aspect of it, and that there are some 

consequences, possible tax consequences, that could 

be serious. 

MR. HORWATT: Your Honor, the other reason 

for introducing him is there were discussions with 

Mr. Jenne and Mr. Rasnic both on the morning of the 

30th 

THE COURT: Well, I've understood that. 

There's already evidence to that effect, and that he 

expressed some doubts about it. 

MR. HORWATT: And he was never told the 

orders were being entered. 

MR. MILLER: I don't know what the relevance 

is. 

THE COURT: I don't think it would make any 
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difference whether he was told or not. 

MR. MILLER: If anything, Judge, if it's 

admissible at all, it would only be on rebuttal. 

THE COURT: Again, I just don't see the point 

of it. If there's something you feel you need to 

put on so far as the record is concerned, we'll go 

ahead and do it. 

MR. HORWATT: I feel I do, Your Honor. 

THE COURT: All right. Go ahead. 

DIRECT EXAMINATION 

13 BY MR. HORWATT: 

14 

15 

16 

17 

18 

Q 

A 

oath? 

You are Mr. Joseph Anthony? 

Yes, sir. 

MR. HODGES: Excuse me, Your Honor. An 

19 JOSEPH ANTHONY 

20 was called as a witness, and after having first been duly 

21 sworn to tell the truth, the whole truth and nothing but the 

22 truth, was examined and testified as follows: 

23 

24 THE COURT: I think you can go directly to 
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1 the point you're concerned with. 

2 

3 BY MR. HORWATT: 

4 Q I'd like to ask you whether the issue of the 

5 note and stock held by Mr. Stockburger came to the forefront 

6 early in the litigation. 

7 A Yes, it did. 

8 Q How did it come up? 

9 A After this lawsuit was filed, I got a phone 

10 call from Bruce Stockburger. 

11 THE COURT: Again, rather than go through a 

12 whole lot of details about this, I think you can 

13 just ask him the question as to whether or not --

14 

15 BY MR. HORWATT: 

16 Q All right. Would you tell the court whether 

17 you had a concern about any change in the status of the 

18 transaction in connection with the trust and the note? 

19 A Yes. I had been advised by other 

20 professionals, and I also had a problem with it. 

21 MR. MILLER: Your Honor, I've got to object 

22 to Mr. Anthony being advised by other professionals, 

23 of whom we 

24 THE COURT: I'll disreqard that. 
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1 

2 BY MR. HORWATT: 

3 Q You are a tax attorney? 

4 A That is correct. 

5 Q Did you form an opinion with regard to the 

6 implications of any change in the status of that 

7 transaction? 

8 A Yes, I did. 

9 Q And what was the opinion and advice that you 

10 gave about that? 

11 A I gave the advice that any transaction now 

12 which touched upon that December 1990 transaction would 

13 jeopardize that transaction. 

14 MR. HORWATT: Thank you. 

15 THE COURT: All right. Any cross? 

16 

17 CROSS EXAMINATION 

18 

19 BY MR. MILLER: 

20 Q When did you give that opinion, Mr. Anthony? 

21 A I gave that opinion to Mr. Jenne on Sunday 

22 night and again on Monday morning. 

23 Q Did you do any research before you gave that 

24 opinion? 
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Yes, sir, I did. 

And when did you do the research? 

1 

2 

3 

A 

Q 

A I did the research and reviewed the notes of 

4 my conversation with Mr. Stockburger right after the suit 

5 was filed on that, also. 

6 Q And you keep mentioning a conversation with 

7 Mr. Stockburger. Wasn't Mr. Stockburger at the time the 

8 suit was filed concerned the language used in the suit 

9 papers would mess up the 1990 transaction? 

10 A He was concerned about any activity that 

11 would upset that December '90 tax transaction. 

12 Q And specifically he was concerned about the 

13 language in the suit papers, wasn't he, sir? 

14 

15 

16 

A 

Q 

A 

17 his phone call. 

18 Q 

19 sir? 

20 A 

No, sir. Not that he mentioned. 

Not that he mentioned? 

Oh, when you say -- that was what prompted 

The language in the suit papers, wasn't it, 

No, sir, I could not say. I couldn't answer 

21 that with a straight yes or no. I think that was what 

22 prompted his calling, because he did say that was what was 

23 prompting his call. 

24 Q What research did you do on January 30 into 
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1 this problem? 

2 A I looked back at the memorandums prepared by 

3 Brown, Edwards, the CPA firm who designed it at that time; 

4 then I went back and looked at the tax returns as the 

5 position it was taken on the return, and then I researched 

6 in Prentice-Hall regarding the activity. 

7 Q This is all on Sunday, January 30, 1994? 

8 A No, sir, this was on Monday morning. 

9 Q How long did this research take you? 

10 A Oh, probably about an hour to an hour and a 

11 half. 

12 Q Going through Prentice-Hall; any other tax 

13 service you went through? Did you go through CCH? 

14 A No, sir. 

15 Q What specific problem did you come up with in 

16 regard to this? 

17 A It's hard to define a specific problem. It 

18 is -- I had the same opinion that Brown, Edwards and Bruce 

19 Stockburger did, that any activity which affected that 

20 December 1990 transaction would could cause problems for 

21 Georgia Anne Snyder-Falkinham. 

22 Q You're not telling this Court here today, 

23 Mr. Anthony, that payment or the marking of this note issued 

24 by Mr. Stockburger dated December 15, 1990 paid by 
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1 Ms. Snyder-Falkinham at this time would mess up that 

2 transaction, are you? 

3 A Yes, I am. I would say that that would have 

4 a great potential for the Service using that as a criteria 

5 for upsetting that transaction, yes, sir. 

6 Q When Ms. Snyder-Falkinham is receiving money 

1 and the note is being marked paid, that would mess up the 

8 transaction? 

9 A The existence of two notes from Bruce 

10 Stockburger back to her to purchase approximately 15 percent 

11 back in December 1990, that was a part of that transaction. 

12 The continuation of the payment of that would not upset that 

13 transaction, but if you settle that transaction some other 

14 way, yes, sir, the Service will most definitely use that 

15 against you. 

16 Q Now, Mr. Anthony, this note being marked paid 

17 is merely the satisfaction of a debt, is it not? 

18 A No, it's not the satisfaction of a debt. 

19 Well, one could say it is a satisfaction, but it does create 

20 income tax consequences to her in its relieving of a debt. 

21 Q Well, she's receiving money for it, isn't 

22 she? 

23 A No, sir. 

24 THE COURT: I think we arqued the merits of 
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that, and we're not going to be able to decide that 

today, regardless. I think the most we can get from 

this witness is he feels there's a problem, a tax 

problem, and so advised them. 

CROSS EXAMINATION 

8 BY MR HODGES: 

9 Q I don't know that the record reflects what 

10 Sunday night and Monday morning you're talking about. 

11 A January the 30th. 

12 

13 

14 

Q 

A 

Q 

1994? 

Yes, sir. 

And the Monday then was the morning of 

15 January 31st, 1994? 

16 

17 

A 

Q 

That's correct. 

Well, prior to January JO, 1994, there had 

18 been testimony by way of depositions, specifically 

19 Mr. Mehler, with regard to his, Mr. Mehler•s, opinion that 

20 there could -- not would, could, c-o-u-L-D, could -- be 

21 tax consequences to the plaintiff, Georgia Anne 

22 Snyder-Falkinham, with regard to the disposition of the note 

23 and the stock; correct? 

24 A I don't know that. If you're telling me 
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1 that, I'll assume that's true, if you want me to. 

2 Q Did you read Mr. Mehler•s deposition 

3 transcript? 

4 A I can't say that I did. 

5 Q Can you say that you did not? 

6 A I can't say that I did not, either. 

7 Q All right, sir. 

8 A I don't recall, if that's what you're asking 

9 me. I don't recall reading his testimony regarding anything 

10 you're talking about. 

11 Q Isn't it accurate, Mr. Anthony, to state 

12 under oath as you sit in that witness chair today that there 

13 had been conversations of which you were a party, either 

14 with Mr. Mehler, Mr. Jenne, Mr. Rasnic, or Ms. Georgia Anne 

15 snyder-Falkinham well before January 30, 1994 as to 

16 potential tax consequences that could arise from the $25,000 

17 note and/or the stock? 

18 

19 

A 

Q 

I would think there was. 

It came as absolutely no surprise to you to 

20 have that question addressed to you by Ms. Snyder-Falkinham 

21 and by Mr. Jenne on the night of January 30, 1994, did it? 

22 

23 

24 

A Yes. 

MR. HORWATT: Excuse me. 

Go ahead. I was going to lodge an objection. 
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THE COURT: I don't think we're accomplishing 

anything by this at all. 

MR. HODGES: May I have just one moment, 

Your Honor. 

6 BY MR. HODGES: 

7 Q How long have you been serving as counsel for 

8 Ms. Snyder-Falkinham, sir? 

9 

10 

A 

Q 

Since 1991. 

You were identified a little earlier today, 

11 outside of your presence, I think, as their counsel, and I 

12 don't know who "their" is, but do you represent anyone other 

13 than Ms. Snyder-Falkinham, in the sense of having a 

14 relationship with Ms. Snyder-Falkinham? 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Yes, I do. 

Who is that? What entities, or individuals? 

I represent the family. 

Do you represent Michael? 

Yes, I do. 

Did you file a lawsuit on his behalf? 

No, sir. 

Do you represent Stacey, the daughter? 

Yes, sir. 

Did you file a lawsuit on her behalf? 
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1 

2 

A 

Q 

No, sir. 

Do you represent any of the Snyder companies; 

3 that is, The Snyder Company, Snyder Associates, et cetera? 

4 A I have represented The Snyder Company, Inc. 

5 on occasions, yes, I have. 

6 

7 

8 

9 

10 have --

11 

Q 

A 

Q 

A 

Q 

As of today? 

I'm sorry? 

Do you represent them as of today? 

Yes, sir, I would assume I do, unless I 

Is it true you were on the telephone 

12 conference call with Judge Jennings of last week scheduling 

13 the hearing for today? 

14 

15 

16 time? 

17 

A 

Q 

A 

Yes, sir. 

Did you identify yourself as counsel at that 

No, sir; I came in late. The hearing was 

18 already moving on, and I was about five minutes late. 

19 

20 

21 

22 

23 

24 

MR. HODGES: Thank you, sir. I don't have 

any further questions. 
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1 REDIRECT EXAMINATION 

2 

3 BY MR. HORWATT: 

4 Q Was there any discussion between you and 

5 Ms. snyder-Falkinham on the 31st or any other time about a 

6 specific way in which Mr. Stockburger might alienate himself 

7 from the stock or might dispose of the note? 

8 A That was never discussed, or again I was 

9 never asked to give any opinion regarding that. So if 

10 you're asking me if it surprised me to have that brought up 

11 that night, it did. 

12 MR. HORWATT: May I have the Court's 

13 indulgence one moment. 

14 THE COURT: Certainly. 

15 MR. HORWATT: Your Honor, I have no further 

16 questions. 

17 THE COURT: Can Mr. Anthony be excused, then? 

18 MR. HORWATT: I think it would be best for 

19 him to return to the witness room. 

20 THE COURT: If you wouldn't mind remaining, 

21 then. 

22 

23 (The witness stepped down.) 

24 

CENTRAL VIRGINIA REPORTERS (703) 380-5017 

293 



Crabbs - Direct 103 

THE COURT: Your next witness? 

MR. HORWATT: Yes; Richard Crabbs. 

1 

2 

3 

4 

5 

THE COURT: Would you raise your right hand, 

please. 

6 RICHARD CRABBS 

7 was called as a witness, and after having first been duly 

8 sworn to tell the truth, the whole truth and nothing but the 

9 truth, was examined and testified as follows: 

10 

11 

12 

13 BY MR. HORWATT: 

14 Q 

15 record, please. 

16 

17 

18 

19 

A 

Q 

A 

Q 

20 accountant? 

21 A 

DIRECT EXAMINATION 

Would you state your full name for the 

Richard c. Crabbs. 

What is your profession? 

I'm a certified public accountant. 

How long have you been a certified public 

I've been an accountant since 1971, and I 

22 passed the CPA exam in 1975. 

23 

24 

Q 

A 

Do you have your own accounting firm? 

Yes. 
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THE COURT: Does this go to the tax aspect? 

MR. HORWATT: No. This will be somewhat 

different; this is transactional. Do you want me to 

proffer? 

THE COURT: Yes. I can't visualize what he 

could add to it. 

MR. HORWATT: Mr. Crabbs had a conversation 

with Mr. Jenne twice that evening, and in the second 

conversation Mr. Jenne asked the question, "Does 

this involve a lot of money," or words to that 

effect, and Mr. Crabbs said, "It certainly does. 

There are large tax losses; there are tax refunds," 

and Mr. Jenne then responded to Mr. Crabbs, "Well, 

given the magnitude of this issue, we sure can't 

decide this transaction now," or words to that 

effect. 

And so that obviously has a tremendous 

bearing on whether or not there was an agreement; 

whether or not Mr. Jenne had reason to think he had 

authority or right to enter into a settlement; 

whether he had a right to go into court and dismiss 

the case. 

And obviously in light of the issues here, 

there is the issue of the dismissal of the partners 
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1 and there is the issue of the dismissal of the law 

2 firm, and I think that conversation is highly 

3 germane to that --

4 THE COURT: So far as the proffer is 

5 concerned, do you all want to accept that proffer, 

6 or do you want to put it on? 

7 MR. MILLER: It's cumulative, and I think it 

8 would be rebuttal. I'd like to kind of hear what 

9 Mr. Jenne has to say on the issue first. Mr. Jenne 

10 hasn't testified at this point. 

11 THE COURT: I think it could be rebuttal; on 

12 the other hand, though, it's really just 

13 reemphasizing, as you've done so many times, the 

14 fact that there was a tax problem and Mr. Jenne had 

15 been advised of that, as well as Mr. Rasnic. 

16 Go ahead, Mr. Horwatt. I don't think you're 

17 accomplishing anything, but you can go ahead. 

18 MR. HORWATT: Thank you. 

19 

20 BY MR. HORWATT: 

21 Q How many conversations did you have with 

22 Mr. Jenne on the 31st? 

23 A I had two conversations with him. 

24 Q Would you tell the Court the substance of the 
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1 second conversation that you had with Mr. Jenne. 

2 

3 A 

First of all, what time was that? 

I believe it was a little bit after 9:00 

4 o'clock that evening. 

106 

5 Q And Mr. Jenne knew that you were the personal 

6 accountant for Ms. Snyder-Falkinham? 

7 A I'm not totally certain of that. 

8 Q All right. would you tell the Court the 

9 substance of the second conversation. 

10 A The second conversation started out with, "I 

11 have just talked with Joe Anthony and I again reiterate that 

12 I'm not able to give you an answer to the question that you 

13 asked me earlier about the tax impact, and Joe and I have 

14 decided that there's not enough -- we would not have enough 

15 time to even research the answer, since we were not privy to 

16 the original transaction as it happened." 

17 Q Now, what if anything did -- and I'd like to 

18 correct for the record that I was referring to the 30th, 

19 rather than the 31st -- what if anything did you say to 

20 what if anything did Mr. Jenne say to you after that? 

21 A 

22 were involved. 

23 

24 

Q 

A 

He asked me if I knew how large the dollars 

And what did you respond? 

I said that I didn't have the exact numbers, 
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1 but there were large tax losses created by that transaction, 

2 and that they were used on her personal return to carry back 

3 and carry forward, which also created large tax refunds. 

4 

5 

Q 

A 

And what if anything did he say? 

We ended the conversation with he agreed that 

6 the dollars were so large in this case that there was no way 

7 a decision could be made based on the knowledge we had on 

8 hand. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MR. HORWATT: Thank you. 

THE COURT: All right. Any cross? 

MR. MILLER: If Your Honor please, I would 

ask this witness -- I would rather defer cross until 

after Mr. Jenne has testified, if I may, sir. 

THE COURT: Well, I don't know about 

deferring cross, but if you want to call him back, 

of course you can call him back. 

MR. MILLER: I reserve the right to call him 

back after Mr. Jenne has testified. 

THE COURT: You can do that. If you wouldn't 

mind remaining again, we'll try to get to you as 

soon as we can. 

(The witness stepped down.) 
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1 THE COURT: Do you have any more witnesses, 

2 Mr. Horwatt? 

3 MR. HORWATT: The plaintiff will rest, Your 

4 Honor. 

5 THE COURT: court will recess for five 

6 minutes. 

7 

8 (A recess was taken.) 

9 

10 THE COURT: You can go ahead, Mr. Miller. 

11 It's been more than five minutes; I assume 

12 Mr. Hodges will get here. 

13 MR. HODGES: Pardon me, Your Honor. 

14 MR. MILLER: If Your Honor please, at this 

15 point in time, we're in plaintiff's motion to vacate 

16 and set aside two orders entered by this Court on 

17 January 31 

18 THE COURT: I assume you're making a motion 

19 now? 

20 MR. MILLER: Yes, sir. 

21 -- January 31, 1994; let's take them one at a 

22 time. I think with respect to the Exhibit 2 which 

23 has been called "the order," the one that follows 

24 the mediation session, the ADR session in Richmond 
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dismissing the individual partners, and the claim 

for punitive damages, I think there's been no real 

contest by plaintiff that her attorneys had the -­

or did not have the authority to enter that order, 

and she testified very clearly that she allowed her 

attorneys to speak for her; that they had the 

authority to speak for her, and that authority was 

never revoked. 

We further have -- we go to the Eggleston and 

Crump case which we cited in our memorandum, and in 

Eggleston and Crump, the Supreme Court of Virginia 

at 150 Va. 414 has held that the parties seeking to 

set aside an order must show by most satisfactory 

evidence, which is clear and convincing evidence, 

that her attorneys did not have the right to enter 

an order or to dismiss a case or enter into a 

settlement. 

That's what she seeks to do today with 

respect to both orders, and I would suggest to the 

Court under that case and the Singer Sewing Machine 

case and the Farrell case, that Mr. Rasnic and 

Mr. Jenne were talking with the plaintiff; had the 

authority to settle this case; they settled this 

case; the order was entered. 
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Your Honor is very familiar with Mr. Rasnic 

and Mr. Jenne from the hearings we've had in this 

case and the conversations we've had. 

Ms. Snyder-Falkinham has been around at every turn; 

she's known exactly what has gone on in every move 

of this case. 

I would suggest to you that 

Ms. Snyder-Falkinham has not borne the burden by 

showing by clear and convincing evidence that 

Messrs. Jenne and Rasnic did not have the authority 

to execute either the order of January 31, 1994 or 

the final order of January 31, 1994, and the 

plaintiff's motion to vacate should be dismissed at 

this time. 

THE COURT: All right. And the second 

order. Do you want to speak to the second order? 

MR. MILLER: I thought I was speaking to both 

of them, Your Honor; I apologize. I meant to 

address both of them. 

THE COURT: That's all you want to say about 

the second order? 

MR. MILLER: If Your Honor please, 

Ms. Snyder-Falkinham never told Mr. Rasnic and 

Mr. Jenne that they did not have the authority to 
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speak for her. She talked with them on a number of 

occasions. 

THE COURT: The evidence at this point 

indicates they had the authority to settle under 

what conditions, aside from the dollar amount? 

MR. MILLER: They have indicated she was in 

agreement with the dollar amount. She had no 

problem with the dollar amount, executing the 

release in the capacities that are shown in the 

release, all six capacities; she had no problem with 

discharging Stockburger, Gentry, Locke, Rakes & 

Moore; Glenn, Glenn, Flippin, Feldmann & Darby, and 

the only area of which there's any discussion -- if 

we go to Exhibit 6, I believe, or Exhibit 9, I 

forget which is which, there is no question but that 

she agreed to everything. 

The only thing she says in that release that 

she did not agree to was marking the note for 

$25,000 satisfied. There's no mention in any of 

those releases about that stock, that she's 

concerned about it, not at all, not in any release. 

We would suggest to the court that the 

release which has been passed around was nothing 

more than a memorialization of the agreement entered 
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1 into between the parties on January 30, 1994, and 

2 that the deal was cut. I mean, she admits her 

3 lawyers tell her the deal was cut at that time. The 

4 exhibits, Mr. Rasnic's letters which have been 

5 identified as exhibits in this case --

6 THE COURT: What is your position? I 

7 understand your logic and your reasoning on all of 

8 it, and what you're saying, with the exception of 

9 the $25,000 note. 

10 What is your position about what her position 

11 is and your position is; that is, Mr. Rasnic and 

12 Mr. Jenne, as it relates to that? Is that being a 

13 part of the settlement? 

14 MR. MILLER: Obviously from the letters which 

15 are exhibits in this case and I think she's got 

16 the two letters, I'll try to get the exhibit numbers 

17 for you that she has identified from her 

18 attorneys, that will tell you the $25,000 was 

19 included and they understood it was included and the 

20 plaintiff understood it was included. 

21 I was trying to get the latest letter, the 

22 February 9 letter --

23 MR. HODGES: That's Number s. 

24 MR. MILLER: Exhibit Number S, Judge. 
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THE COURT: I have it in front of me. 

MR. MILLER: And in that letter they say the 

whole case was settled and everything between the 

parties was settled, Judge. 

THE COURT: What is the part of the $25,000? 

MR. MILLER: I don't see it in there, Judge. 

THE COURT: I don't either. 

MR. MILLER: But Mr. Rasnic points out all 

matters between the parties were settled. 

THE COURT: You indicated to me earlier that 

that wasn't a part of the pleadings in this case so 

far as the motion for judgment was concerned. You 

said it was referred to but not a portion of the 

claim, if I understood you correctly. 

MR. MILLER: She did not seek that $25,000 in 

the motion for judgment; no, sir, she did not. 

THE COURT: Do I understand, then, your 

position is that that is not a part of the 

settlement as such? 

MR. MILLER: Yes, sir, it is a part of the 

settlement. It's our position she agreed. 

THE COURT: Go ahead, Mr. Hodges. 

MR. HODGES: Your Honor, I'll be very brief. 

As the court I'm sure recognizes -- well, first I 
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join in the motion on behalf of however many clients 

I have. 

THE COURT: Tell me what your position is 

about this $25,000 note. 

MR. HODGES: Well, Your Honor, I took a 

little bit of an arm's-length distance from the 

$25,000. When I met with these attorneys in that 

first conference and the issue of the $25,000 came 

up and was discussed, I was speaking on behalf of my 

then one client, the law firm. 

When that question was addressed to me by 

then-counsel Mr. Rasnic and Mr. Jenne, it was in 

terms of, You will raise the subject of the $25,000, 

if you've got any question about it, with 

Mr. Miller, because he represented Mr. Stockburger, 

and the law firm does not want to try to insert 

itself into or dictate to, either, Mr. Stockburger 

what should be done about the 25,000. 

I have -- to the extent a position needs to 

be stated at this point, I have the understanding 

that the $25,000 was discussed with the plaintiff by 

her attorneys, was reported back to at least this 

counsel and Mr. Miller later; that it was accepted, 

as part of the, quote, "deal," and I frankly did not 
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try to pursue it further. 

Where we are today, as I view it, is that the 

evidence that you've heard thus far still seems to 

me, on balance, as the court's looking at all of it, 

even with regard to the $25,000 -- is that $25,000 

was not material enough. 

If there's any mental reservation on the part 

of the plaintiff, such as in that Wells and Weston 

case which we've submitted as part of our 

memorandum, if there's any reservation on the 

plaintiff's part in that regard, it's not the type 

of reservation that rises to the level that there is 

not a clear agreement under contract law. 

So my bottom-line position is the final 

order, as well as the order that benefitted twelve 

of my clients and took them out, that is Exhibit 

Number 2, both of those are appropriate orders. 

They're absolutely consistent with the 

discussions in settlement that was agreed to, and 

whatever mental reservations that I understand 

Ms. Snyder-Falkinham to be describing today about 

her state of mind on that 25,000, particularly under 

Wells and Weston does not rise to the level of, 

quote, "upsetting," nor does it rise to the level of 
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c~ear and convincing evidence to justify setting 

aside the final order. 

Now, factually, Your Honor, and I understood 

your question to be in part law and in part facts, 

factually, I took some distance from it at the time 

it was going on, but our legal position is that by 

the time the evening came to a close and all 

settlement discussions were over, it had been 

addressed and resolved. 

And I respectfully submit that even given the 

evidence you've heard today, the law permits the 

Court to reach that same conclusion that I'm asking 

for, and that is to let stand the two orders because 

there's not been a sufficient showing under the 

burden of proof that's on the plaintiff, nor is 

there a sufficient showing to justify the $25,000 as 

an element necessary to the entire agreement such 

that it upsets the order. 

Thank you. 

THE COURT: I think it does, and for that 

reason I would deny the motion. I think that is a 

real crucial part of it. 

Who's your first witness? 

MR. MILLER: Roger Jenne, Your Honor. 
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MR. HODGES: Your Honor, may I seek 

clarification while the witness is being brought? 

THE COURT: Sure. 

MR. HODGES: can the order -- excuse me. Can 

our motion be granted sustained as to Order Number 

2; that is, the one regarding the individual 

defendants? 

THE COURT: Under these circumstances, I 

don't think so. 

MR. HODGES: All right, sir. 

MR. HORWATT: Your Honor, just so the Court 

knows, my client has a problem where she's got to 

stand up. 

THE COURT: She can come and go as she 

likes. 

MR. HORWATT: Thank you. 

18 ROGER E. JENNE 

19 was called as a witness, and after having first been duly 

20 sworn to tell the truth, the whole truth and nothing but the 

21 truth, was examined and testified as follows: 

22 

23 

24 
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