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James E. Rasnic
ATTORNEY AT LAW
P.0.80XT0
JONESVILLE, VIRGINIA 24263

LICENSED TO PRACTICE
IN VIRGINIA ONLY

" Thomas L. Rasnic
ATTORNEY AT LAW
P.0. BOX73
: JONESVILLE, VIRGINIA 24263
\‘ LICENSED TO PRACTICE
IN
VIRGINIA AND TENNESSEE
CIVIL AND CRIMINAL
LITIGATION

AT ROANOKE, VIRGINIA

GEORGIA ANNE SNYDER-FALKINHAM

vs. MOTION FOR JUDGMENT
VBRUCE C. STOCKBURGER’
800 Colonial Plaza
10 Franklin Road SE
Roanoke, Virginia

and

\GENTRY, LOCKE, RAKES and MOORE,/

a partnership, with its principal
offices at 800 Colonial Plaza

10 Franklin Road SE

Roanoke, Virginia (serve any
general partner at said partnership)

and .
S

/JOHN H. LOCKE

3015 Carolina Avenue

Roanoke (City), Virginia 24014

\P(ICHARD C. RAKES'\/

5123 Red Stag Road

Roanoke (County), Virginia 24014
/S. D. ROBERTS MOORE/

2711 South Jefferson Street
Roanoke (City), Virginia 24014

VWILLIAM R. RAKES”
420 Willow Oak Drive
Roanoke (city);dyirginia 24014

\JAMES R. AUSTI

2923 Rosalind Avenue

Roanoke (City), Virginia 24014
iILLIAM 0. TUNE, JR.

2602 Stanley Avenue

Roanoke (City), Virginia 24014

%RLES L. WILLIAMS/JR.
730 White Oak Road
Roanoke (City), Virginia 24014

VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF ROANOKE

PLAINTIFF

G/00/2) 2




Poinis & Rosnco, PE,

James E. Rasnic
ATTORNEY AT LAW
P.0.BOX 78
JONESVILLE, VIRGINIA 24263

LICENSED TO PRACTICE
N VIRGINIA ONLY

Thomas L. Rasnie
ATTORNEY AT LAW
P.0. BOX7
JONESVILLE, VIRGINIA 24263

LICENSED TO PRACTICE
N
VIRGINIA AND TENNESSEE
CIVIL AND CRIMINAL
LITIGATION

/
EUGENE E.

DERRYBERRY
6954 Briar Ridge Circle

Roanoke (County), Virginia 24018 DEFENDANTS

1. Plaintiff is a citizen and resident of Montgomery
County, Virginia.

2. Defendant, Bruce C. Stockburger is an attorney with his
principal office at 800 Colonial Plaza, Roanoke, Virginia.

3. The Defendant, Gentry, Locke, Rakes and Moore is a

partnership with its principal offices at 800 Colonial Plaza,

Roanoke, Virginia. Said partnership is the employer of and a

partner with the defendant Bruce C. Stockburger.

Hereinafter, the defendant, Gentry Locke, Rakes and Moore

will be referred to as "Gentry Locke" and the defendant, Bruce C.
Stockburger will be referred to as "Stockburger".
3A. The defendants, John H. Locke, Richard C. Rakes, S. D.

Roberts Moore, William R. Rakes, James R. Austin, William O.

Tune, Jr., Charles L. Williams, Jr., and Eugene E. Derryberry,

are general partners of the above designated partnership, along
with others, not known to the plaintiff and are jointly and
severally liable as partners for the acts of their employee and
partner, Bruce C. Stockburger, under Sections 50-13, 50-14, 50-15
and 50-16 of the Code of Virginia, 1950, as amended. These
defendants, as well as the partnership above named, and Bruce C.

Stockburger are sued individually as well as in their partnership

capacity. These defendants are partners with the defendant,
Bruce C. Stockburger and are liable for his acts as hereinafter
stated.

4. At all times material hereto, the defendants have

2
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undertaken to represent and have been charged with the duty to
represent the plaintiff in all of her business and personal
affairs as her legal representative. This representation by
defendant Stockburger began around 1979 and continued after his
affiliation with and partnership in the defendant law firm,
Gentry, Locke. This representation continued in regard to
certain matters until December, 1990.

5. By way of factual statement, the plaintiff alleges that
in 1977, her husband, Peter Snyder, died leaving her with two (2)
small children. Prior to his death, Peter Snyder established two
(2) trusts designated as a “marital trust" and “residual trust". .
These trusts are and have been, for the past several years,
administered by the Crestar Bank trust department in the City of
Roanoke. The defendant, Stockburger, represented the plaintiff
and her then minor children with regard to these trusts and the
various business enterprises in which the plaintiff was engaged.
The defendants represent Crestar Bank and have continued to
represent the trusts. These defendants have never advised
plaintiff of any potential conflicts of interest. As the
plaintiff's legal representative, this defendant and later, his
partners in the defendant law firm, Gentry, Locke, had complete
and total access to all financial information and other business
information contained in the trusts documents, the trusts income,
and all other information involving plaintiff's business
ventures.

In 1985, The Snyder Company, a corporation completely owned

by the plaintiff herein and which was also represented by the

3
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defendant Stockburger, formed a partnership with Sampson

Development Corporation, a corporation wholly owned by Ralph
Sampson whom the defendant Stockburger also undertook to
represent. This defendant never advised plaintiff of any
potential conflicts of interest in this situation. The purpose
of this partnership which was known as "Snyder and Associates"
was to develop a housing project in Blacksburg, Virginia known as
"The Vistas". A corporation known as Olver Incorporated and

John Olver were employed to perform all engineering and

architectural work on this project.
In January, 1987,

the defendant, Stockburger along.

with John Olver, proposed the development of a project in the
Radford, Virginia area which became know as the "High Meadow"
project.

The defendant, Stockburger, was to handle all legal

affairs involving this project and John Olver and Olver
Incorporated were to handle all the engineering and development
aspects of this project. The Snyder Company, which is primarily
a construction company was to do certain construction work on the
project. The defendant, Stockburger, in proposing this project
to the plaintiff made certain representations to the plaintiff
regarding this development and what the plaintiff's role would
be, what his role would be and what the role of John Olver and
the Olver Incorporated would be. During the development of this

project, the defendant, Stockburger, and his 1law partners,

defendants, Gentry, Locke, continued to act and did act as legal
counsel for the plaintiff and also undertook to represent the

corporation set up to develop this project which corporation was

4
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known as "Rich Hill Development Corporation®. Defendant
Stockburger initially owned one-third of the shares in this
corporation, plaintiff owned one-third of the shares and John
Olver owned one-third of the shares. Plaintiff has learned that

defendant, Stockburger, owns a pleasure Yyacht and certain

business properties with John Olver. This relationship was never
revealed to the plaintiff.

The project began experiencing substantial problems which
primarily involved the work of John Olver and Olver Incorporated.
The plaintiff discussed with defendant Stockburger the problems
she was having with John Olver and Olver Incorporated at the.
Blacksburg project and requested he take action but Stockburger

did not take any action nor did he advise the plaintiff to take

any action involving that project against John Olver and/or Olver

Incorporated.
6. As heretofore stated, the project near Radford,
Virginia, known as "High Meadows" and involved the corporation

Rich Hill Development Corporation, which the plaintiff, defendant
Stockburger, and John Olver were stockholders'in, began with
problems and continued with problems with regard to the
engineering and/or architectural designs. Defendant Stockburger
was consulted regularly concerning what action could be taken to
correct these matters but refused to take any action or do
anything about these matters. In July, 1988, John Olver was
permitted to withdraw from the business venture without payment
of any of the debts which he had co-guaranteed and plaintiff was

never advised by defendants of the consequences of this action.

5
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Defendants did not advise plaintiff of their conflicts of
interest regarding Olver and his withdrawal at this time either.
Subsequently and over the period from 1987 to December, 1990,
the plaintiff has been required and has paid in excess of Three
Million Dollars from her personal funds for the "High Meadows"
project and has been subjected to payment of several Million
Dollars for "The Vistas" project.

7. Plaintiff charges that the defendants, herein have
breached their contractual duties to represent her and her
business interest properly, and within

competently, diligently

the rules of conduct established for Attorneys in the-

Commonwealth of Virginia. Plaintiff further charges that the
defendants have been guilty of conflicts of interest during the
several years they were being paid to represent her interest
which conflicts this plaintiff has only recently discovered.
Plaintiff charges that the defendant Stockburger, used the
knowledge and information he obtained while acting as her legal
representative to advance and/or attempt to advance his own
financial interest; that he used this information to extract
himself from a disastrous financial position and placed the
entire financial burden of this business venture upon the
plaintiff and the trust fund left to her and her children by her
deceased husband; and that the defendant, Gentry, Locke, in its
partnership role and as an employer and partner of the defendant
Stockburger, is responsible and liable for his acts and their
acts.

8. Plaintiff further charges that the defendants herein,

6
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were negligent in their representation of her. Specifically,
plaintiff charges that the defendants owed a duty to properly,
competently, diligently and properly represent her interest.
Said defendants owed a duty to advise and counsel plaintiff in
the manner and method exercised by attorneys in the same or
similar circumstances; to take action to protect her interest; to
avoid conflicts of interest; and to avoid any improprieties or
even the appearance of improprieties in their representation of
her. Despite these duties owed by the defendants to the
plaintiff, plaintiff charges that these defendants failed to take
action against John Olver and Olver Incorporated which they knew .
or should have Kknown was necessary to prevent the losses
subsequently suffered by the plaintiff at both “The Vistas"
project and the "High Meadows" project. Plaintiff charges that
the defendant did not take any such action because they
represented both John Olver and Olver Incorporated at the same
time they were undertaking to represent plaintiff's interest;
that said defendant never advised the plaintiff of these
conflicts of interest and, in fact, the plaintiff only discovered
this conflict in representation within the past few months.
Plaintiff charges that the defendant,

Stockburger, using his

knowledge of her financial affairs, managed to saddle her with
almost the entire debt incurred at the "High Meadows" project
and, with the connivance of others, came up with a scheme which
he knew or by the exercise of reasonable care, should know will
only result in additional costs and expense to her. This scheme

resulted in the defendant, Stockburger,

7
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L

stock of the corporation known as "Rich Hill Development

Corporation" a corporation which defendant Stockburger set up and

for which he acted as counsel. Plaintiff will show that the

entire circumstances surrounding these defendants representation

of her during the past five (5) years has been totally and

completely improper, negligent, and contrary to the canons of

ethics which govern the conduct of lawyers in the Commonwealth of

Virginia. Such conduct constitutes and amounts to negligence,

malfeasances, misfeasances, and breach of contract, as aforesaid.

9. Plaintiff charges that as a direct and proximate result

of the breach of contract, negligence, misfeasances, malfeasants, .
and improper conduct of the defendants herein, she has suffered
and will continue to suffer losses in the future totalling in

excess of Eight Million Dollars. Plaintiff charges that because

of the willful, wanton, reckless and improper conduct of the

defendant, Bruce C. Stockburger, she is entitled to punitive

damages as to him and, therefore, seeks an additional amount of
Two and One Half Million Dollars in punitive damages against this
defendant and demands a jury to try this cause.

GEORGIA ANNE SNYDER-FALKINHAM

- THOMAS L. RASNIC, ESQ.
Rasnic and Rasnic, PC

PO Box 733

Jonesville, Virginia 24263

ROGER JENNE, ESQ.

Attorney at Law

PO Box 161

Cleveland, Tennessee 37364

COUNSEL
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AT ROANOKE, VIRGINIA

|EFEORGIA ANNE SNYDER-FALKINHAM

RUCE C. STOCKBURGER
00 Colonial Plaza

0 Franklin Road SE
oanoke, Virginia

nd

ENTRY, LOCKE, RAKES and MOORE,
partnership, with its principal
ffices at 800 Colonial Plaza

0 Franklin Road SE

oanoke, Virginia (serve any

eneral partner at said partnership)

nd

. D. ROBERTS MOORE
711 South Jefferson Street
oanoke (City), Virginia 24014

ILLIAM R. RAKES
20 Willow Oak Drive
oanoke (City), Virginia 24014

AMES R. AUSTIN
923 Rosalind Avenue
oanoke (City), Virginia 24014

HARLES L. WILLIAMS, JR.
30 white Oak Road
oanoke (City), Virginia 24014

UGENE E. DERRYBERRY
6954 Briar Ridge Circle
oanoke (County), Virginia 24018

ILLIAM J. CREECH
641 White Oak Road
oanoke (City), Virginia

JAMES C. JOYCE, JR.
3120 Stoneridge Road, SW
fRoanoke (City), Virginia 24014

LINDA DAVIS FRITH
800 Colonial Plaza
Roanoke, Virginia 24014
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. David Paxton
00 Colonial Plaza
oanoke, Virginia

. William Gust
00 Colonial Plaza
oanoke, Virginia

uy M. Harbert, III
00 Colonial Plaza
Roanoke, Virginia

David G. Weaver

800 Colonial Plaza

Roanoke, Virginia DEFENDANTS

1. Plaintiff is a citizen and resident of Montgomery
County, Virginia.

2. Defendant, Bruce C. Stockburger is an attorney with his
Principal office at 800 Colonial Plaza, Roanoke, Virginia.

Locke, Rakes and Moore is a

3. The Defendant, Gentry,

ﬁartnership with its principal offices at 800 Colonial Plaza,

oanoke, Virginia. Said partnership is the employer of and a
Hpartner with the defendant Bruce C. Stockburger.

Hereinafter, the defendant, Gentry Locke, Rakes and Moore
will be referred to as "Gentry Locke" and the defendant, Bruce C.

Stockburger will be referred to as "Stockburger”.

3A. The defendants, S. D. Roberts Moore, William R. Rakes,
James R. Austin, Charles L. Williams, Jr., Eugene E. Derryberry,
William J. Creech, James C. Joyce, Jr., Linda Davis Frith, W.

HDavid Paxton, W. William Gust, Guy M. Harbert, I1II, and David G.
Weaver, are general partners of the above designated

partnership, along with others, not known to the plaintiff and

are jointly and severally liable as partners for the acts of

10
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their employee and partner, Bruce C. Stockburger, under Sections

50-15 and 50-16 of the Code of Virginia, 1950, as

p0-13, 50-14,

amended. These defendants, as well as the partnership above
named, and Bruce C. Stockburger are sued individually as well as
in thelir partnership capacity. These defendants are partners
ith the defendant, Bruce C. Stockburger and are liable for his
pcts as hereinafter stated.

4. At all times material hereto, the defendants have
undertaken to represent and have been charged with the duty to
Fepresent the plaintiff in all of her business and personal
paffairs as her legal representative. This representation by
defendant Stockburger began around 1979 and continued after his
affiliation with and partnership in the defendant law firm,
Gentry, Locke. This representation continued in regard to
certain matters until December, 1990.

5. By way of factual statement, the plaintiff alleges that
in 1977, her husband, Peter Snyder, died leaving her with two (2)
small children. Prior to his death, Peter Snyder established two
(2) trusts designated as a "marital trust" and "residual trust".
These trusts are and have been, for the past several years,
administered by the Crestar Bank trust department in the City of
Roanoke. The defendant, Stockburger, represented the plaintiff
and her then minor children with regard to these trusts and the
various business enterprises in which the plaintiff was engaged.
The defendants represent Crestar Bank and have continued to
represent the trusts. These defendants have never advised

plaintiff of any potential conflicts of interest. As the

11
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plaintiff's legal representative, this defendant and later, his
Lpartners in the defendant law firm, Gentry, Locke, had complete
and total access to all financial information and other business
information contained in the trusts documents, the trusts income,
and all other information involving plaintiff's business
ventures.

In 1985, The Snyder Company, a corporation completely owned
by the plaintiff herein and which was also represented by the
defendant Stockburger, formed a partnership with Sampson
Development Corporation, a corporation wholly owned by Ralph
Sampson whom the defendant Stockburger also undertook to
represent.
otential conflicts of interest in this situation. The purpose
of this partnership which was known as "Snyder and Associates"
jwas to develop a housing project in Blacksburg, Virginia known as
"The Vistas". A corporation known as Olver Incorporated and
John Olver were employed to perform all engineering and
architectural work on this project.

the defendant, Stockburger along

In January, 1987,

with John Olver, proposed the development of a project in the
Radford, Virginia area which became know as the "High Meadow"

project. The defendant, Stockburger, was to handle all 1legal
affairs involving this project and John Olver and Olver
Incorporated were to handle all the engineering and development
aspects of this project. The Snyder Company, which is primarily
a construction company was to do certain construction work on the
project.

The defendant, Stockburger, in proposing this project

12
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to the plaintiff made certain representations to the plaintiff
regarding this development and what the plaintiff's role would
be, what his role would be and what the role of John Olver and
L:he Olver Incorporated would be. During the development of this
Project, the defendant, Stockburger, and his 1law partners,
defendants, Gentry, Locke, continued to act and did act as legal
counsel for the plaintiff and also undertook to represent the
corporation set up to develop this project which corporation was
known as "Rich Hill Development Corporation". Defendant
Stockburger initially owned one-third of the shares in this
corporation, plaintiff owned one-third of the shares and John
Dlver owned one-third of the shares. Plaintiff has learned that

defendant, Stockburger, owns a pleasure yacht and certain

business properties with John Olver. This relationship was never
revealed to the plaintiff.

The project began experiencing substantial problems which
Fprimarily involved the work of John Olver and Olver Incorporated.
The plaintiff discussed with defendant Stockburger the problems
Ehe was having with John Olver and Olver Incorporated at the
Blacksburg project and requested he take action but Stockburger

#id not take any action nor did he advise the plaintiff to take

%ny action involving that project against John Olver and/or Olver

Incorporated.
6. As heretofore stated, the project near Radford,
yirginia, known as "High Meadows" and involved the corporation

Rich Hill Development Corporation, which the plaintiff, defendant

Stockburger, and John Olver were stockholders in, began with
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roblems and continued with problems with regard to the
ngineering and/or architectural designs. Defendant Stockburger
as consulted regularly concerning what action could be taken to
orrect these matters but refused to take any action or do
nything about these matters. In July, 1988, John Olver was
ermitted to withdraw from the business venture without payment

f any of the debts which he had co-guaranteed and plaintiff was

ever advised by defendants of the consequences of this action.
efendants did not advise plaintiff of their conflicts of
interest regarding Olver and his withdrawal at this time either.
$ubsequently and over the period from 1987 to December, 1990,

the plaintiff has been required and has paid in excess of Three

illion Dollars from her personal funds for the "High Meadows"
roject and has been subjected to payment of several Million
ollars for "The Vistas" project.

7. Plaintiff charges that the defendants, herein have
reached their contractual duties to represent her and her
usiness interest properly, competently, diligently and within
he rules of conduct established for Attorneys in the
ommonwealth of Virginia. Plaintiff £further cha.rges that the
efendants have been guilty of conflicts of interest during the
everal years they were being paid to represent her interest
hich conflicts this plaintiff has only recently discovered.
laintiff charges that the defendant Stockburger, used the
nowledge and information he obtained while acting as her legal
representative to advance ahd/or attempt to advance his own

Financial interest; that he used this information to extract
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himself from a disastrous financial position and placed the

ntire financial burden of this business venture upon the

laintiff and the trust fund left to her and her children by her

eceased husband; and that the defendant, Gentry, Locke, in its

artnership role and as an employer and partner of the defendant
Stockburger, is responsible and liable for his acts and their
pcts.

8. Plaintiff further charges that the defendants herein,
ruere negligent in their representation of her. Specifically,
plaintiff charges that the defendants owed a duty to properly,
tompetently, diligently and properly represent her interest.
Said defendants owed a duty to advise and counsel plaintiff in

the manner and method exercised by attorneys in the same or

imilar circumstances; to take action to protect her interest; to

void conflicts of interest; and to avoid any improprieties or

gven the appearance of improprieties in their representation of
her . Despite these duties owed by the defendants to the
plaintiff, plaintiff charges that these defendants failed to take
action against John Olver and Olver Incorporated which they knew

¢r should have known was necessary to prevent the losses

ubsequently suffered by the plaintiff at both "The Vistas"

roject and the "High Meadows" project. Plaintiff charges that
he defendant did not take any such action because they
epresented both John Olver and Olver Incorporated at the same
ime they were undertaking to represent plaintiff's interest;
hat said defendant never advised the plaintiff of these

onflicts of interest and, in fact, the plaintiff only discovered
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lthis conflict in representation within the past few months.

Plaintiff charges that the defendant, Stockburger, using his

knowledge of her financial affairs, managed to saddle her with

plmost the entire debt incurred at the "High Meadows" project
and, with the connivance of others, came up with a scheme which
he knew or by the exercise of reasonable care, should know will
bnly result in additional costs and expense to her. This scheme

resulted in the defendant, Stockburger, acquiring 51% of the
Ltock of the corporation known as "Rich Hill Development
Corporation”" a corporation which defendant Stockburger set up and
or which he acted as counsel. Plaintiff will show that the
entire circumstances surrounding these defendants representation
pf her during the past five (5) years has been totally and
completely improper, negligent, and contrary to the canons of
ethics which govern the conduct of lawyers in the Commonwealth of
Yirginia. Such conduct constitutes and amounts to negligence,
palfeasances, misfeasances, and breach of contract, as aforesaid.
9. Plaintiff charges that as a direct and proximate result
¢f the breach of contract, negligence, misfeasances, malfeasants,
and improper conduct of the defendants herein, she has suffered

and will continue to suffer losses in the future totalling in

xcess of Eight Million Dollars. Plaintiff charges that because

f the willful, wanton, reckless and improper conduct of the

efendant, Bruce C. Stockburger, she is entitled to punitive

damages as to him and, therefore, seeks an additional amount of
Two and One Half Million Dollars in punitive damages against this

defendant and demands a jury to try this cause.
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GEORGIA ANNE SNYDER-FALKINHAM

BY: COUNSEL

oo Z

THOMAS L. RASNIC, ESQ.
Rasnic and Rasnic, PC

PO Box 733

Jonesville, Virginia 24263

ROGER/ JENNE, ESQ. T
ttorney at Law

0 Box 161

Cleveland, Tennessee 37364
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LAW OFFICES

P.0. BOX 738
JONESVILLE, VIRGINIA 24263
THOMAS L. RASNIC 703-345-3690 JAMES E. RASNIC
TELECOPIER # 703-346-0229
LICENSED TO PRACTICE CIVIL, DOMESTIC & CRIMINAL LITIGATION LICENSED TO PRACTICE
IN VIRGINIA & TENNESSEE IN VIRGINIA ONLY

January 22, 1992

T 2 T ‘
Arthur B. Crush, III, Clerk ClRCl‘le!__)%‘-F ‘;a:.-,
Circuit Court for the City RECEIVZD & Fite-
of Roanoke ?49'93
315 West Church Street B 24 5522
Roanoke, Virginia 24010 By

(7] R
RE: Georgia Anne Snyder-Falkinham CITY UF «OanlrE
vs. Bruce C. Stockburger, et al

Dear Mr. Crush:

Enclosed herein is a Second Amended Motion for Judgment to be
filed in the above styled case. By copy of this letter, I am
forwarding an Order to Frank Miller, attorney for defendants,
allowing this amendment and extension to file responsive
pleadings and ask that he forward it on the you for entry with
the Court.

Sincerely,

I f ',// N
“Thomas L. Rasnic

TLR/pbr

Enclosure - '
c: Frank Miller, II1I, Esq.
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VIRGINIA: CITY OF ROANOKE
IN THE CIRCUIT COURT OF THE CITY OF ROANOKE

GEORGIA ANNE SNYDER-FALKINHAM, )

Plaintiff, ;
v. ; THIRD AMENDED MOTION

) FOR JUDGMENT

BRUCE C. STOCKBURGER, et al., ; CL 91-1212

Defendants. ;

TO THE HONORABLE JUDGES OF THE CIRCUIT COURT:

Without waiving her exceptions and objections to the Court’s
prior ruling and her Motion to Reconsider, the Plaintiff, Georgia
Anne Snyder-Falkinham, by counsel, files this Third Amended Motion
for Judgment, alleging the following:

1. Every allegation contained in the paragraphs of the
original and amended Motions for Judgments filed in CL 91-1212 are
repeated and re-alleged as if the same were set forth fully herein.

2. Plaintiff is a citizen and resident of Montgomery County,
Virginia.

3. Defendant, Bruce C. Stockburger, is an attorney with his
principal office at 800 Colonial Plaza, Roanoke, Virginia.

4. Defendant, Gentry, Locke, Rakes & Moore, is a Virginia
general partnership with its principal offices at 800 Colonial
Plaza, Roanoke, Virginia. ©Each of the individual defendants in
this proceeding is, or was at applicable times, a general partner

in, and employed by, Gentry, Locke, Rakes & Moore. Each of the
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individual defendants in this proceeding, as a general partner in
Gentry, Locke, Rakes & Moore, and Gentry, Locke, Rakes & Moore will
sometimes hereinafter be, and have at times heretofore been,
referenced as either "Gentry Locke" or "“Defendants." The
defendant, Bruce C. Stockburger, will sometimes hereinafter be, and
has at times heretofore been, referenced as "Stockburger" or
"Defendant." Gentry Locke and the individual defendants, including
Stockburger, will sometimes hereinafter be, and have at times
heretofore been, referenced collectively as the "Defendants."

4A. The individual general partner-Defendants, as general
partners of Gentry Locke are jointly and severally liable as
general partners for the acts of Gentry Locke and Stockburger.
Each of the individual Defendants, including Stockburger, is being
sued in his individual capacity, as well as in his/her capacity as
a general partner of Gentry Locke. Gentry Locke and each of the
other individual Defendants, excluding Stockburger, are liable for
Stockburger’s actions as hereinafter and heretofore stated.

5. At all times material hereto, the Defendants have
undertaken to represent, have represented, and have been charged
with the duty to represent the Plaintiff in all of her business,
financial, and personal affairs as her legal representatives and
lawyers. Stockburger began the representation around 1979 and
continued until December, 1990. In 1983, Stockburger became
affiliated with the partnership of Gentry Locke and, subsequently,

became a general partner in that partnership.
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5A. Defendants entered into both expressed and implied
contractual arrangements with Plaintiff during the period beginning
in 1983 and continuing until December 1990. Plaintiff paid
valuable consideration totaling in excess of $300,000 for
Defendants’ representation during this period, in which the
Defendants agreed to perform and represent her interests in various
legal matters. Pursuant to these contractual arrangements, the
Defendants owed to the Plaintiff certain responsibilities and
duties, as established by the attorney-client relationship, and
Defendants breached their contractual duties to the Plaintiff,
thereby causing the Plaintiff damages as hereinafter and heretofore
stated.

6. Defendants breached their contractual duties to represent
the Plaintiff and her business interests properly, competently,
diligently, and within the standards established for attorneys in
the Commonwealth of Virginia. Defendants engaged in conduct which
amounted to conflicts of interest during the period of time that
they represented her. Further, Stockburger used knowledge and
information obtained while acting as Plaintiff’s 1legal
representative to advance and/or attempt to advance his own
financial interest; used his position as her attorney to
financially benefit himself and partners in Gentry Locke; and
failed to adequately and competently advise the Plaintiff as to
actions which she needed to take with regard to matters about which
Defendants repfesented her during the period of 1983 through

December 1990.
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7. Defendants violated §54.1-3906 of the 1950 Code of
Virginia, as amended, (hereafter "Code") by neglecting their duties
to Plaintiff, thereby causing Plaintiff to sustain damages as
stated hereinafter and in Plaintiff’s prior pleadings. Further,
Defendants, as attorneys at law charged with representing the
Plaintiff, violated their duties under Code §26-5 by negligent
and/or improper conduct, thereby causing Plaintiff to incur debts
and to lose or pay money which she would not have had to incur,
lose, or pay had her attorneys exercised the reasonable degree of
care, skill, and dispatch required by law in carrying out the
business for which the Plaintiff had employed them.

8. In 1986, Defendants (i.e., Gentry Locke and Stockburger)

and John Olver (hereafter "Olver") contemplated purchasing and/or
developing into residential housing, either separately and/or with
some members of the Wiley family (hereafter "the Wileys"), a 600-
acre piece of undeveloped real estate in the City of Radford,
Virginia (hereafter "High Meadows Project"). Gentry Locke
eventually decided not to participate as an owner in the High
Meadows Project. Stockburger, Olver, and the Wileys, however,
continued planning to develop the High Meadows Project.
Stockburger, Olver, and/or Olver, Incorporated (a Corporation
owned by Olver) prepared plans, budgets, and projections for the
development of the High Meadows Project and decided to attempt the
development without the financial assistance of the Wileys.'
However, financial means to accomplish the development became an

ever-pressing need; and Stockburger and Olver, for that reason,
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turned to the Plaintiff. Stockburger and Olver presented the
plans, budgets, and projections to the Plainfiff to induce her to
invest in the stock of a corporation, which became known as the
Rich Hill Development Corporation (hereafter "Rich Hill") , to
develop the High Meadows Project. The plans, budgets, and
projections presented to the Plaintiff disclosed that the
development would produce profits in the millions of dollars.
Stockburger and Olver represented that the figures in the plans,
budgets, and projections were conservative and accurate and that a
substantial profit would be inevitable. Stockburger and Olver made
these representations knowing them to be false, incomplete, and
inaccurate at the time in order to induce Plaintiff to invest in
the project. The plans, budgets, and projections contained
material misrepresentations which were known to Stockburger and
Olver at the time they were made. Stockburger and Olver further
represented that the development of the High Meadows Project in
stages would not require any substantial investment by the owners
of stock in Rich Hill and that, if any contributions were required,
such contributions and/or responsibilities would be pro rata, based
upon the pefcent of stock ownership.

When Plaintiff reminded Stockburger of some previous problems
with Olver at "The Vistas" before she purchased her stock in Rich
Hill, Stockburger represented to Plaintiff that those types of
problems would not happen again and that he would “ride herd® on
Olver to make sure that everything was done correctly. This

representation was made to directly induce Plaintiff to purchase
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the shares in Rich Hill. Stockburger knew that the false and
misleading impressions and representations created by him and Olver
were in fact false and that Olver did have significant problems
which Stockburger, as counsel for Olver, could not disclose to
Plaintiff. Stockburger nevertheless acted with the intent that the
impressions and representations that he and Olver made would be
acted upon by Plaintiff to her detriment.

After Plaintiff had orally committed to the project,
Stockburger and Olver required Plaintiff to pay in excess of
$20,000 for the same number of shares in Rich Hill which they paid
at $100 each to acquire. The Plaintiff was never told of this
unequal purchase price for 100 shares and did not discover it until
approximately June of 1992. Plaintiff’s contribution to purchase
her 100 shares in Rich Hill was used to pay Gentry Locke, et al.,
for the services it/they rendered to the Wileys before Plaintiff
became involved in the High Meadows Project. Stockburger had
previously solicited the help of Plaintiff’s husband to encourage
her to invest in and pay an amount in excess of $20,000
(Plaintiff’s husband also being unaware that this contribution
would be far in excess of that by Stockburger and Olver) to Rich
Hill.

The High Meadows Project ultimately failed as a result of
errors by Stockburger and Olver in the plans, budgets, and
projections presented to Plaintiff. Plaintiff has suffered in her
business of construction and in her business reputation because of

this failure. Plaintiff purchased her stock in Rich Hill in
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reliance upon the fraudulent appearances and representations of
Stockburger and Olver. By their actions aforesaid, Stockburger,
Olver, and others knowingly executed and attempted to execute a
plan, scheme, or artifice to obtain moneys, funds, credits, assets,
securities, or other property owned by Plaintiff by means of false
and fraudulent pretenses, representations, or promises. It was a
foreseeable and natural result of Stockburger’s fraudulent
activities that the Plaintiff would rely upon the false impressions
and representations created by Stockburger and that Plaintiff would
believe that the impressions and representations created by
Stockburger were true, when in fact they were false. As a
proximate result of the false and misleading impressions and
representations created by Stockburger and Olver, Plaintiff was
induced to purchase stock in Rich Hill. The false and misleading
impressions and representations created by Stockburger and Olver
were of critical importance to Plaintiff in deciding to purchase
her shares of stock in that the shares were purchased directly from
Stockburger, as the incorporator and preparer of the stock
certificates, and in reliance upon the belief that Stockburger was
a trusted, trustworthy, law abiding, and capable attorney who was
serving her needs without any conflicts of interest.

By the actions and omissions described herein, Stockburger and
others participating in the schemes made, or caused to be made,
false and misleading representations to persons and entities which
included Plaintiff, with knowledge of the falsity of the

representations and with reckless disregard for the truth or



falsity of the representations, willfully and maliciously with the
intent that the representations be relied upon by the Plaintiff so
as to induce her to part with pfoperty or to surrender legal
rights. As previously alleged herein, Plaintiff justifiably relied
upon the false and misleading representations made by Stockburger
and Olver.

The false and misleading representations made by Stockburger
and Olver, aided and abetted by the other Defendants, and the
Plaintiff’s justifiable reliance thereupon, proximately caused the
damage and prejudice of the Plaintiff, entitling her to an award of
actual and punitive damages against each of the Defendants, with
liability of the Defendants to be joint and several. The damages
proximately caused by the Defendants’ fraud and participation in
fraud include the damages set forth herein and in the original and
Amended Motions for Judgment filed in this proceeding.

9. Stockburger engaged in concerted action which amounted to
fraud and deceit in that he, in conspiracy and concert with others,
during the period beginning in September, 1990, and ending in
December, 1990, developed a scheme, artifice, or devise whereby he
could avoid any and all responsibility to the Plaintiff as a co-
guarantor on certain notes and obligations executed by the both of
them (i.e., Plaintiff and Stockburger) to Central Fidelity Bank.
Stockburger, in conspiracy and in concerted action with others,
devised a deceptive and fraudulent scheme to procure the
Plaintiff’s execution of a document, purporting to be a release

from the Plaintiff. The execution of this document was procured by
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fraud and deceit on the part of Stockburger, while Stockburger, as
a co-director with Plaintiff in Rich Hill and as a legal
representative to Plaintiff and her various entities, owed a
fiduciary duty to Plaintiff. As a result of this fraudulent and
deceptive scheme, Plaintiff lost ﬁer rights as a co-guarantor to be
reimbursed by Stockburger, who was a co-guarantor on certain notes
and obligations owed to Central Fidelity Bank in the amount of
approximately 1.8 million dollars. Plaintiff did not learn of this
scheme until June, 1992. Further, Stockburger committed fraud and
deceit by purporting to obtain a loan in the approximate amount of
$700,000 from Central Fidelity Bank and thereafter failing to go
through with this 1loan, while 1leaving Plaintiff under the
impression that such loan had been procured, made, and completed.
Stockburger’s fraud and deceit in not closing on this additional
loan was specifically designed to avoid obligating himself for an
additional $700,000, which was desperately needed by Rich Hill to
avoid bankruptcy.

10. Stockburger, while acting as counsel for Plaintiff,
either negligently misrepresented or willfully and intentionally
misrepresented certain facts to her, which she reasonably relied
upon to her detriment, in that Stockburger and Olver represented to
Plaintiff that the High Meadows Project would cost 1.4 million
dollars to develop, while knowing that the actual cost would far
exceed this represented amount. The High Meadows Project actually'
cost in excess of 3.5 million dollars to develop. As a result of

the negligence and willful and intentional misconduct of
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Defendants, as identified in the prior pleadings and herein,
Plaintiff has sustained compensatory damages in excess of 4.5
million dollars.

11. By their actions and omissions aforesaid, the Defendants
by fraudulent concealment or other actions intentionally prevented
Plaintiff from acquiring material information regarding the
acquisition and sale of stock in Rich Hill and the management and
operation of the High Meadows Project. Defendants’ fraudulent
concealment proximately caused the damage and prejudice of
Plaintiff, entitling her to an award of actual and punitive damages
against each of the Defendants, with liability of the Defendants to
be joint and several.

12. Defendants and Stockburger failed to disclose to
Plaintiff facts which they knew might justifiably induce Plaintiff
to act or refrain from acting in the business transactions in
question. Defendants and Stockburger were under a duty to exercise
reasonable care to disclose the facts concerning the matters in
question in that:

a) Defendants and Stockburger were obligated to disclose to
Plaintiff its legal representation of Olver and Olver,
Incorporated, since they owed a fiduciary duty to
Plaintiff; .

b) Defendants and Stockburger were obligated to disclose to
Plaintiff all conflicts of interest and procure an
informed waiver of such conflicts, since they owed a
fiduciary duty to Plaintiff and since Stockburger owned
an interest in Rich Hill;

c) Defendants and Stockburger were obligated to disclose to
Plaintiff the errors in the plans, budgets, and

projections of Stockburger, Olver, and/or Olver,
Incorporated;

10
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d)

e)

£)

g)

h)

i)

3

k)

Defendants and Stockburger were obligated to disclose to
Plaintiff the consequence of her and Stockburger’s
unequal initial contributions to purchase shares in Rich
Hill;

Defendants and Stockburger were obligated to disclose to
Plaintiff the financial resources of Stockburger and
Olver and the effect of such "“resources" on: the
viability of the High Meadows Project; the execution of
various notes to financial institutions; and the ability
to pay the debt obligations of Rich Hill by Stockburger
and/or Olver;

Defendants and Stockburger were obligated to disclose to
Plaintiff the financial reasons for Olver’s departure
from the High Meadows Project;

Defendants and Stockburger were obligated to timely
disclose to Plaintiff the reasons why they refused to
take 1legal actions against Olver and/or Olver,
Incorporated, when the actionable conduct was first
discovered;

Defendants and Stockburger were obligated to disclose to
Plaintiff that she was not legally obligated to pay the
general liabilities of Rich Hill;

Defendants and Stockburger were obligated to disclose to
Plaintiff and others the consequence of Plaintiff’s
selling a block of stock in Rich Hill to Stockburger,
including the potential tax effect of such transaction on
Plaintiff, her Marital Trust, Residual Trust, and other
beneficiaries of the two trusts;

Defendants and Stockburger were obligated to disclose to
Plaintiff the consequence of any purported "release" of
Stockburger on the Plaintiff’s ability to sue Stockburger
for contributions; and . .

The actions and omissions of the Defendants and
Stockburger were constructively fraudulent in that they
had a tendency to deceive the Plaintiff, violated the
public trust and private confidence reposed in attorneys
and the legal system, and were injurious to the public
interest.

By their actions and omissions aforesaid, the Defendants, other

than Stockburger, participated in, and aided and abetted,

Stockburger’s fraudulent nondisclosure of material facts to

11
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Plaintiff. Defendants’ nondisclosure proximately caused the damage
and prejudice of Plaintiff, entitling her to an award of actual and
punitive damages against each of the Defendants, with liability of
the Defendants to be joint and several.

13. By virtue of their employment as attorneys at law for
Plaintiff, Defendants owed a fiduciary duty to Plaintiff. The
fiduciary duty owed by Defendants included the duties previously
alleged. By the actions and omissions described herein and in the
prior pleadings, Defendants and Stockburger willfully breached the
fiduciary duties they owed to Plaintiff, proximately causing
Plaintiff damage and prejudice and entitling Plaintiff to an award
of actual and punitive damages against each of the Defendants,
including Stockburger. By their actions and omissions described
herein, the Defendants, other than Stockburger, each participated
in, and aided and abetted, the breaches by Stockburger of his
fiduciary obligations to Plaintiff. The Defendants’ breach of
fiduciary duty proximately caused the damage and prejudice of
Plaintiff, entitling her to an award of actual and punitive damages
against each of the Defendants, with liability of the Defendants to
be joint and several.

14. As a result of the Defendants’ actions and omissions
aforesaid, the Defendants and specifically Stockburger were
unjustly enriched by the receipt of attorneys’ fees from Plaintiff
and the removirg of Stockburger from further liability related to
the business transactions of Rich Hill and the High Meadows

Project. The Defendants received said benefits with knowledge of

12
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the fact that the benefits were the direct and proximate result of
their unlawful activities. Plaintiff is entitled to rescind the
purchase and/or sale of Rich Hill stock, releases, and other
transactions which Plaintiff entered into as a result of
Defendants’ wrongdoing, is entitled to an accounting by Defendants
regarding the application and use of funds in Rich Hill, is
entitled to restitution of the monies paid out by Plaintiff to pay
off the general liabilities of Rich Hill, and is entitled to
restitution of the monies paid out by Plaintiff to pay off the
debts of Rich Hill on which Stockburger was once liable.

15. Because of Defendants’, and specifically Stockburger’s,
willful, intentional, wanton, and reckless conduct, Plaintiff is
entitled to punitive damages against each of the Defendants,
jointly and severally.

WHEREFORE, Plaintiff demands judgment against the Defendants
Stockburger, Gentry Locke, S. D. Roberts Moore, William R. Rakes,
James R. Austin, Charles L. Williams, Jr., Eugene E. Derryberry,
William J. Creech, Jr., James C. Joyce, Jr., Linda Davis Frith, W.
David Paxton, W. William Gust, Guy M. Harbert, III, David G.
Weaver, Howard J. Beck, Jr., Jane S. Glenn, and G. Michael Pace,
Jr., Jjointly and severally, in the sum of FOUR MILLION AND FIVE
HUNDRED THOUSAND DOLLARS ($4,500,000) plus prejudgment interest
until paid and costs expended in this action, together with
punitive damages in the sum of ONE MILLION DOLLARS ($1,000,000),
and further prays for rescission, restitution, an accounting, and

all other relief which is warranted on the evidence at trial.
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A trial by jury is demanded by Plaintiff.

GEORGIA ANNE SNYDER-FALKINHAM

by:m_
Of Counse

THOMAS L. RASNIC, ESQ.
Rasnic and Rasnic, PC

7 Main Street

P.O. Box 733

Jonesville, Virginia
(703) 346-3690

Virginia State Bar #16844

and

ROGER JENNE, ESQ.

Jenne, Scott & Bryant

260 N. Oco. Street

P.O. Box 161

Claveland, Tennessee 37364-0161
(615) 476~-5506

Tennessee State Bar #000966

COUNSEL FOR PLAINTIFF

CERTI

I, Thomas L. Rasnic, do

accurate copy of the foregoing Third Amended Motion for Judgment

was mailed to counsel of record

of October, 1992.

FICATE

hereby certify that a true and

for the Defendants on this 6th day
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RECEIVED &
DEC, 17
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CIRCUIT CQURT

FiLzD

1593

Fioia

VIRGINIA: By

K

Dl v N
CITY OF RCANCKE

IN THE CIRCUIT COURT OF THE CITY OF ROANOKE

GEORGIA ANNE SNYDER-FALKINHAM,

Plaintiff,
versus No. CL91-1212

Bruce C. STOCKBURGER, ET AL.,

Defendants.

MOTION FOR A
DISPUTE RESOLUTION EVALUATION SESSION

This defendant, Bruce C. Stockburger, by counsel, comes now and respectfully moves,
pursuant to Va. Code Ann. § 8.01-576.5, this Court to enter an Order referring this case to

a dispute resolution evaluation session.

MEMORANDUM IN SUPPORT OF
MOTION FOR A DISPUTE RESOLUTION EVALUATION SESSION

In Va. Code Ann. §§ 8.01-5764, et seq., the General Assembly established a

mechanism for referring any contested civil matter or selected issues in a civil matter to

dispute resolution proceedings. Under Code § 8.01-576.5, "a court . . . on mot}on of one of'

the parties, may refer any contested civil matter, or selected issues in a civil matter to a
dispute resolution evaluation session in order to encourage the early settlement of disputes."

In the dispute resolution evaluation session, the parties conduct a preliminary
meeting with a trained "neutral" and assess the case and decide whether to continue with
a dispute resolution proceeding or with adjudication. See Va. Code Ann. § 8.01-576.4. With

the complex transactions in this case, the large number of allegations, and the protracted
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nature of this case, Defendant Stockburger believes that the above procedure would be
useful and potentially could save judicial resources.
WHEREFORE, Defendant Bruce C. Stockburger respectfully requests that this Court

enter an Order referring this case to a dispute resolution evaluation session.

BRUCE C. STOCKBURGER

By Counsel

@W -
Frank B. Miller, 11I
S. Vernon Priddy, III
Michele H. Metcalfe
Rudolph Bumgardner, IV
SaNDs, ANDERSON, MARKS & MILLER
801 E. Main Street
P. O. Box 1998
Richmond, Virginia 23216-1998
(804) 782-7255
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CERTIFICATE
I certify that on this 15th day of December, 1993, a true copy of the foregoing was
delivered by hand to:

Thomas L. Rasnic

Rasnic anp Rasnic, PC
Post Office Box 733
Jonesville, Virginia 24263

Roger Jenne

JenNg, BRYAanT AND ScorT

Post Office Box 161

Cleveland, Tennessee 37364-0161

Ronald D. Hodges

WHARTON, ALDHIZER & WEAVER
100 S. Mason Street
Harrisonburg, Virginia 22801




VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF ROANOKE

GEORGIA ANNE SNYDER-FALKINHAM,

Plaintiff,
versus No. CL91-1212

Bruce C. STOCKBURGER, ET AL.,

Defendants.

MOTION FOR A
DISPUTE RESOLUTION EVALUATION SESSION

This defendant, Bruce C. Stockburger, by counsel, comes now and respectfully moves,
pursuant to Va. Code Ann. § 8.01-576.5, this Court to enter an Order referring this case to
a dispute resolution evaluation session.

MEMORANDUM IN SUPPORT OF
MOTION FOR A DISPUTE RESOLUTION EVALUATION SESSION

In Va. Code Ann. §§ 8.01-5764, et seq., the General Assembly established a
mechanism for referring any contested civil matter or selected issues in a civil matter to
- dispute resolution proceedings. Under Code § 8.01-576.5, "a court . . . on motion of one of
the parties, may refer any contested civil matter, or selected issues in a civil matter to a
dispute resolution evaluation session in order to encourage the early settlement of disputes."

In the dispute resolution evaluation session, the parties conduct a preliminary
meeting with a trained "neutral” and assess the case and decide whether to continue with
a dispute resolution proceeding or with adjudication. See Va. Code Ann. § 8.01-576.4. With

the complex transactions in this case, the large number of allegations, and the protracted
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nature of this case, Defendant Stockburger believes that the above procedure would be
useful and potentially could save judicial resources.
WHEREFORE, Defendant Bruce C. Stockburger respectfully requests that this Court

enter an Order referring this case to a dispute resolution evaluation session.
BRUCE C. STOCKBURGER

By Counsel

@W -
Frank B. Miller, 111
S. Vernon Priddy, III
Michele H. Metcalfe
Rudolph Bumgardner, IV
SANDS, ANDERSON, MARKS & MILLER
801 E. Main Street
P. O. Box 1998
Richmond, Virginia 23216-1998
(804) 782-7255
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CERTIFICATE

I certify that on this 15th day of December, 1993, a true copy of the foregoing was

delivered by hand to:

Thomas L. Rasnic

Rasnic anp Rasnic, PC
Post Office Box 733
Jonesville, Virginia 24263

Roger Jenne

JENNE, BRYANT AND ScoTT

Post Office Box 161

Cleveland, Tennessee 37364-0161

Ronald D. Hodges

WHARTON, ALDHIZER & WEAVER
100 S. Mason Street
Harrisonburg, Virginia 22801
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Law OrrICcES
SANDS, ANDERSON, MARKS & MILLER
A PROFESSIONAL CORPORATION
TrE Ross BuiLpiNg pA -
801 EAST MAIN STREET ey DE?"‘T;‘%%‘RSQ
Post OrFicE Box 1008 C\TY of
RicanOND, VIRGINIA 23216 - 1998 TELECOPIER

8047763 - 2026
804 /648 1638 804/783 - 7201

FRANK B. MILLER, III DIRECT DIAL NO.:
804/783-7255

-

December 15, 1993

Arthur B. Crush, III, Clerk
Circuit Court of the City of Roanoke
315 Church Avenue, SW
P. O. Box 2610
Roanoke, VA 24010

Re: Georgia Anne Snyder-Falkinham
v. Bruce C. Stockburger, et al.
Case No. CL91-1212
our File No. 48-023375

Dear Hr. Crush:

Enclosed please find a Motion for a Dispute Resolution
Evaluation Session pursuant to Va. Code Ann. § 8.01-576.5, which
we would appreciate your filing among the papers in this matter.

We are enclosing a copy of the sketch for the order based
upon this motion. The original of the sketch, along with a copy
of this motion, is being sent directly to Judge Jennings for his
consideration.

Please advise if you need further information from us.

Sincerely yours,

ORICINAL FIENED BY
CRANA B, MILEER 312

Frank B. Miller, III

FBMIII/sfp

Enclosure

cc: The Honorable Barnard F. Jennings (w/enc.)
Thomas L. Rasnic, Esquire (w/enc.)
Roger Jenne, Esquire (w/enc.)
Ronald D. Hodges, Esquire (w/enc.)
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VIRGINIA:

IN THE CIRCUIT COURT OF THE CITY OF ROANOKE

GEORGIA ANNE SNYDER-FALKINHAM,

Plaintiff,
versus No. CL91-1212
Bruce C. STOCKBURGER, ET AL., . RECEIVED DEC 2 2 1993
Defendants.

RDE

This day came Defendant Bruce C. Stockburger, by counsel, and moved, pursuant to
Va. Code Ann. § 8.01-576.5, that the above case be referred to a dispute resolution
evaluation session. Upon consideration of which, it is hereby ADJUDGED, ORDERED
and DECREED that this case and all parties be referred to a dispute resolution evaluation
session to be held in accordance with the Va. Code Ann. §§ 8.01-576.4, et seq.

The Court also ORDERS and DIRECTS the parties to return to Court on January
31, 1994, in accbrdance with its regular docket and procedure, irrespective of the referral
to an evaluation session.

If Plaintiff Snyder-Falkinham objects, she shall be excused if, within fourteen days
after entry of this Order, she personally signs and files with the Court a written statement

stating that the dispute resolution process has been explained and she objects to the referral.
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I ASK FOR THIS:

Oacerta_ -

Frank B. Miller, III

S. Vernon Priddy, III

Michele H. Metcalfe

Rudolph Bumgardner, IV

SANDs, ANDERSON, MARks & MILLER
The Ross Building, Suite 1500
801 E. Main Street

Richmond, Virginia 23219

SEEN:

Thomas L. Rasnic

Rasnic anp Rasnic, PC
Post Office Box 733
Jonesville, Virginia 24263

Roger Jenne

JENNE, BRYANT AND ScoTT

Post Office Box 161

Cleveland, Tennessee 37364-0161

Ronald D. Hoc;lg::D
WHARTON, ALD & WEAVER
100 S. Mason Street
Harrisonburg, Virginia 22801
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE CITY OF ROANOKE —r0T

GEORGIA ANNE SNYDER-FALKINHAM Plaintiff

vs. Case No.: No. CL91-1212

BRUCE C. STOCKBURGER, ET AL. Defendants

PLAINTIFF'S TRIAL BRIEF

I.

Statement of the Case

The within cause is a professional 1liability éase. The
plaintiff has sued her former attorney, Bruce Stockﬁurger, and
the partners of the law fi;m Gentry, Locke, Rakes and Moore
(hereinafter referred to as GLRM), to-wit: S.D. Roberts Moore,
William R. Rakes, James R. Austin, Charles L. Williams, Jr.,
Eugene E. Derryberry, William J. Creech, Jr., James C. Joyce,
Jr., Linda Davis Frith, W. David Paxton, W. William Gust, Guy M.
Harbert, 1III, David G. Weaver, Howard J. Beck, Jr., Jane S.
. Glenn, anq G. Michael Pace, Jr. Plaintiff's cause of action is
predicated upon the following theories of liability:

(1) Breach of fiduciary duty

(2) De¥endant's breach of the standard of
care required of attorneys in the
Commonwealth of Virginia

(3) Fraud and misrepresentation

(4) Vicarious liability
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Plaintiff asserts that in many instances Stockburger's
liability, as well as some of the individual partners, is predi-
cated upon affirmative acts. In other instances, the plaintiff
asserts the 1liability of the defendants, who are Stockburger's
partners, is predicated under the theory of vicarious liability.

The plaintiff seeks compensatory and punitive damages or, in

the alternative, rescission.

II.

sStatement of the Facts

Plaintiff contends that the preponderance of the evidence,
in this case, establishes the following facts: The plaintiff is a
high school graduate. She was marrieé to Peter Snyder, a house-
wife and mother of two children, Michael and Stacy. Mr. Snyder

met an untimely death, as the result of an airplane crash, in

.1977. Mr. Snyder's Will provided for a marital and residual

trust, with the plaintiff and her children designated as bene-
ficiaries.

The attorney-client relationship, between the plaintiff and
defendant Stockburger, began in early 1980, while Mr. Stockburger
was a partner in ﬁhe law firm of Long, Long & Stockburger,
Blacksburg, Virginia. The attorney-client relationship, between
the plaintiff and the defendant Stockburger and his associated
law firms of Long, Long & Stockburger, and Gentry, Locke, Rakes &
Moore, continued from £hat time through 1990 and into early 1991.

Mr. Stockburger left the law firm of Long, Long & Stockburger in
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1983 and became a partner in the Roanoke firm of Gentry, Locke,

Rakes & Moore.

The relationéhip between the plaintiff and the defendant
Stockburger evolved from a simple attorney-client relationship to
a friendship relationship and eventually to the point where
defendant Stockburger was providing legal and financial advice in
all of the pléintiff'é personal and business dealings. The
plaintiff contends that she checked with Mr. Stockburger in
making all major business decisions. Mr. Stockburger himself
acknowledges that he and his law firm represented the plaintiff
in thousands of matters. The evidence establishes that, from the
time Mr. Stockburger joined the Gentry, Locke firm, the plaintiff
and her related business paid the defendant and his law firm in
excess of $300,000 in legal fees.

In the early 1980's, plaintiff, with the advice of Mr.
Stockburger, started a construction business. Mr. Stockburger
also entered into a business relationship with the plaintiff, in
an enterprise known as LSF, a partnership which owned certain
real estate in Blacksburg that was originally owned by plaintiff.

At the same time as Stockburger had the attorney-client/
friendship/business advisor relationship with the plaintiff, he
also had an attorney-client/friendship/business advisor relation-
ship with John Olver. Stockburger also was a business partner
with John Olver. Further, Stockburger and his law firm did legal
work for Olver Inco}porated, an engineering firm wherein John

Olver was a principal. In addition, Stockburger and Olver were

3
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partners in the ownership of a recreational sail boat. The
relative relationship of the plaintiff, Stockburger, Olver, the
plaintiff's business entities, Olver's business, and the personal
relationship was essentially as above outlined in 1985. In
addition, Mr. Stockburger had drafted a Last Will and Testament
for the plaintiff, designating himself as an alternate co-
executor. oL
At this point in time, the defendant Stockburger knew as

much or more about the plaintiff's finances than did the plain-
tiff. Stockburger directed her in her day-to-day activities. She
had complete trust and confidence in Stockburger. In Stock-
burger's own language in a letter dated October 1, 1986, directed
to Ralph Sampson, Jr., wherein he sought to become counsel for
Ralph Sampson, he characterized the relationship which
Stockburger and the law firm of Gentry, Locke, Rakes and Moore
had with the plaintiff, as follows:

We are very sensitive to your hesitancy to

place total faith in any adviser in light of

the situation in which you find yourself. Our

involvement on your behalf comes about solely

as a result of your relationship with Georgia

Anne Snyder-Falkinham, for whom we have

performed legal and advisory services in all

aspects of her financial and business deal-

ings . . .

We sincerely hope that in the future, we will

earn your trust in the same manner we have

earned Georgia Anne's.

Plaintiff's complaints, which form the basis of her lawsuit

herein, arise principaily from the activities associated with two

projects. The first, known as "The Vistas," was a cluster housing



project in Blacksburg, Virginia, developed by one of the plain-
tiff's business entities (Snyder and Associates). The second
involved activities associated with a corporation known as Rich
Hill Development Corporation, which was created by Stockburger to
develop a subdivision in Radford, Virginia, known as "High
Meadows."

A. The Vistasr As stated, The Vistas was a cluster housing

project in Blacksburg, Virginia. In December of 1985, while the
plaintiff was recuperating from a fractured knee, plans were
underway for the development of The Vistas. John Olver contacted
the plaintiff, to solicit the site engineering work concerning
this project. The site engineering included the development of a
site plan, wutilities, and erosion and sediment control. The
plaintiff was familiar with Olver, as an engineering firm, with
expertise limited to the development of sewage treatment plants.
The plaintiff questioned Olver concerning his ability to do site
engineering work involving town houses and received assurances
that Olver and Olver Incorporated possessed this expertise. The
plaintiff conferred with her attorney and advisor, Stockburger,
and was likewise told that Olver possessed this expertise.
Stockburger encouraged the plaintiff to use Olver for the site
engineering work on The Vistas project. Stockburger handled the
legal aspects of the development of this project, including the
formation of a separate entity known as Snyder & Associates,
which was a partneréhip between The Snyder Company, Inc., a

company owned solely by the plaintiff, and Ralph Sampson Develop-

5
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ment Corporation, a company owned by former Virginia basketball
standout Ralph Sampson, Jr. Stockburger also rendered legal
advice to Sampson, in the creation of his business entity, formed
for the purposes of The Vistas development.

Stockburger did not advise the plaintiff to secure a written
contract from Olver or Olver Incorporated. Nor did the defendant
advise the pléinéiff to require the engineer to provide a per-
formance bond or proof of insurance. Stockburger had actual
knowledge that neither Olver nor Olver Incorporated had any
professional liability insurance, to protect the plaintiff in the
event of Olver's default. The plaintiff experienced various
problems during the development of The Vistas, beginning in
early 1986. She contended that the problems were the result of
engineering mistakes of Olvef} Plaintiff looked to Stockburger,
to protect her interests and correct problems which she attri-
buted to Olver. However, Stockburger discouraged her from taking
any legal action against Olver or Olver Incorporated and encour=-
aged her to continue putting funds into The Vistas project, which
far exceeded the reasonable costs required ta do the site de-
velopment.

B. High Meadows: Unbeknownst to the plaintiff, and during

the construction of The Vistas in 1986, Stockburger and Olver
were negotiating with a landowner near Radford, by the name of
Jim Wiley, for the development of a 600 acre tract in Radford,
Virginia. Stockburger, by letter dated March 6, 1987, proposed

to Wiley a plan for the development of the 600 acre tract. His
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proposal included the equity owners, for this development, as the
Wiley family, Olver, and the law firm of Gentry, Locke, Rakes &
Moore. Stockburger specifically recommended that the contractor,
to be utilized in the development of the project, notAbe an
equity owner. The Wiley family was represented by Attorney
Talford Kemper of the 1law firm of Woods, Rogers & Hazlegrove,
Roanoke, Virginia.- Projections, concerning development costs and
profitability, were prepared by Stockburger and Olver. For yet
unknown reasons, the Wiley family and GLRM chose not to partici-
pate as equity owners of the development. At that time, Stock-
burger was the moving force in bringing the plaintiff into this
business transaction, wherein Stockburger, her legal advisor in
all aspects of her business and peréonal affairs, was also her
business partner. John Olver was also to be an equity owner in
this project. The plaintiff and Olver had become adversarial at
_this time (1986-1988), as the result of the development of The
Vistas. The plaintiff did not want to become involved as owner
with John Olver; however, Stockburger encouraged the plaintiff to
become involved as an owner and, as an inducement, advised her
that he would look after her interest, ride herd over Olver, and
not let the mistakes occur in the High Meadows development that
had occurred in The Vistas project. Stockburger also represented
to the plaintiff that profits would be high and she would recoup
any loss, which she suffered on The Vistas. Stockburger provided
projections to the blaintiff as to cost and profitability, and

represented unto the plaintiff that the project would be built on
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borrowed funds, without the need of any personal funds being
used as capital outlay. At the same time, Olver, being adver-
sarial with the pléintiff over The Vistas, did not want to become
involved as a business owner with the plaintiff. Again, Stock-
burger induced Olver to take the plaintiff into the project, as a
business partner, because of her financial strength.

Because of the attorney-client relationship between Stock-
burger and the plaintiff, he was aware of all her finances.
Stockburger even discussed the plaintiff's financial worth with
Olver, on recreational outings. Based upon Stockburger's repre-
sentations, inducements, and encouragement, the plaintiff,
Stockburger and Olver struck an agreement to form the Rich Hill
Development Corporation (RHDC), for the development of the High
Meadows project. Stock ownership was to be owned equally among
the three. Capital contribution for the stock ownership was to be
$100 per person. Stockburger advised the plaintiff that he and
his 1law firm had been employed by Jim Wiley to do legal work
concerning the High Meadows project. He represented that, since
Wiley was not going forward with the project, it would be neces-
sary for the plaintiff to pay the legal bill incurred by Wiley.
As the result of this, Stockburger prepared and submitted to the
plaintiff a bill for services, purporting to have been incurred
by James Wiley, in the amount of $11,461.01, and had the plain-
tiff issue a check to the defendant law firm for said amount. In
actuality, Jim Wiley Qas represented by Talford Kemper. Jim Wiley

never employed Stockburger or Gentry, Locke, Rakes & Moore, nor
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did he agree to pay any legal fees to the defendants. At the same
time, Stockburger represented unto the plaintiff that Wiley had
incurred certain engineering fees to Olver and further repre-
sented that it would be appropriate for the plaintiff to pay
these fees. Stockburger had Olver prepare a bill and submitted to
the plaintiff for payment. Therefore, plaintiff paid over $20,000
for one-third of the stock, as compared to Stockburger and Olver
paying $100 each. Stockburger amusingly referred to this payment,
in discussion with Olver, as the plaintiff's "initiation fee."
Stockburger intended from the outset to take advantage of his
client to his benefit.

GLRM did the legal work to establish Rich Hill Development
Corporation, a corporation in which onefthird of the stock was
owned by the plaintiff, Olver, and Stockburger. Initially, the
corporate purpose was to develop the High Meadows project.

In furtherance of the development, the three shareholders
went to the First National Bank of Christiansburg, Vvirginia, for
purposes of securing initial development funds. The development
funds, including a line of credit, were all individually guaran-
teed by Stockburger, the plaintiff and Olver. Stockburger had a
personal interest in Rich Hill Development Corporation, personal-
ly obligated himself on the indebtedness, represented Rich Hill
Development Corporation, continued to represent the plaintiff and
Olver in their individual capacities and also continued to
represent Olver, Incofporated and the various entities owned by

or associated with the plaintiff (i.e. The Snyder Company, Snyder
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& Associates, Peter C. Snyder Trust).

Olver proceeded with the engineering work on the High
Meadows project. Stockburger, again, having knowledge that Olver
and Olver, Incorporated had no liability insurance coverage, did
not require a bond, nor did he require his friend and client
Olver to enter into a written contract. As this project de-
veloped, the parties also sought financing from Central Fidelity
Bank, which included a development loan, construction loan and
other commitments. The bank conditioned its loan commitments upon
the personal guarantees of the plaintiff, Olver and Stockburger.
The bank required the parties to provide their financial state-
ments. The financial statement provided by the plaintiff indi-
cated her net worth to be in excess of $3,000,000. Although
unknown to the plaintiff, the financial statement provided by
Olver indicated his net worth to be in excess of $3,000,000, and
the financial statement provided by Stockburger indicated his net
worth to be in the neighborhood of $300,000. Stockburger has
testified by discovery deposition that, at the time he signed the
guarantee agreements, he did not have the financial ability to
make good on the guarantees, and testified that he never intended
to make any personal payment under the guarantees.

Not long after the site development at High Meadows started,
the plaintiff perceived engineering mistakes she attributed to
Olver. At about this time, Olver opted to withdraw as a share-
holder, before the pfincipal loans were made and the guarantees

executed. Stockburger recommended to the plaintiff that Olver be
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allowed to withdraw and proceed with the ownership of Rich Hill
Development Corporation on a 50/50 basis. Plaintiff and Stock-
burger each owned 50 percent of the stock. It was intended that
they would share equally in the profits of the corporation. At
that point in time, Stockburger permitted Olver, who did have
financial ability, to withdraw from the corporation and released
him of any of the financial burden.. The evidence will establish
that, from that point forward, Stockburger cast the entire
financial burden of this enterprise upon the plaintiff, even
though he owned 50 percent of the stock and even though the
initial construction loan from Central Fidelity Bank was guaran-
teed by Stockburger. The initial financial commitment, personally
guaranteed by the plaintiff and Stockburger, was approximately
$2,990,660.

Stockburger's original projections, concerning development
costs of High Meadows proved to be greatly understated. Further
Stockburger advised the plaintiff, as an inducement to involve
her in this project, that the project would be built on borrowed
funds, without the necessity of infusing individual funds. This
also proved to be false. When the need for the infusion of
additional capital became apparent, Stockburger contrived various
plans to get money from properties owned by the plaintiff and
from plaintiff's trusts, and from the plaintiff's children, to
invest in this project, while at all times failing to invest any
funds himself. 1In féct, Stockburger did not even execute notes

for his share of these funds. In addition, during this time
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period, Stockburger arranged to have Rich Hill Development
Corporation purchase for his use a 1988 Isuzu Trooper and pre-
pared an agreement dated July 7; 1988, reflecting that the
consideration for the use of the vehicle would be charged against
Stockburger's share of the company profits. Of course, there
never were any company profits. All funds, even for this vehicle
used by the defendant Stockburger, were provided by the plain-
tiff.

By early 1989, Stockburger realized that the project needed
substantial additional funds. On February 2, 1989, Stockburger
wrote a letter to Fred Baldwin, Vice President of Central Fideli-
ty Bank, advising Baldwin of a major cost overrun on the project
and requesting an additional $1,000,000 in loans. Central Fideli-
ty reviewed Stockburger's request and by letter dated April 27,
1989, advised Stockburger that, if the developer would infuse
. $500,000 in capital, Central Fidelity would loan an additional
$612,000. At this point, Stockburger contrived a series of
schemes to secure the additional funds from the plaintiff or her
trusts, while at all times protecting himself.

Stockburger recommended to the plaintiff that she have her
children withdraw $500,000 £from the residual trust income,
ostensibly for the purposes of buying stock in one of the plain-
tiff's businesses known as The Snyder Company. On May 9, 1989,
Stockburger drafted a letter to the Crestar Trust Department,
wherein the childreﬂ were to receive these fund. The plaintiff

received the $500,000 from her children and put it into Rich Hill
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Development; however, the stock that was to be issued to the
children in exchange for the $500,000 was never issued. Instead,
Stockburger latef had the plaintiff sign a note payable to her
children, requiring her to repay said amount and, at the same
time, had Rich Hill Development sign a note to the plaintiff,
representing unto her that she would be paid. At this point,
‘Stockburger did not- guarantee the note back to the plaintiff.
Since Stockburger had managed to get $500,000 of the plain-
tiff's funds infused into Rich Hill, it was now time to go forth
with the $612,000 Central Fidelity 1loan. All loan documents,
including the personal guarantees of Stockburger and the plain-
tiff, were put in place for closing; however, funds were never
drawn against this 1loan. The plaintiff learned, for the first
time, during the course of the within litigation, that Stock-
burger did not draw against the Central Fidelity loan as was
planned. Instead, Stockburger devised other ways to obtain the
needed funds from the plaintiff, while at all times leading her
to believe that the Central Fidelity loan had been used and was
exhausted. The plaintiff had sold some lots at Nags Head, North
Carolina, that had been held as collateral for the Central
Fidelity 1loan. She had the monies received from that property,
together with some interest, totalling $251,321.17, placed in a
certificate of deposit with Central Fidelity Bank. Central
Fidelity Bank drew against the certificate of deposit, to service
the interest requireﬁents on the construction 1loan wherein

Stockburger was a guarantor. Again, the plaintiff received a
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promissory note from Rich Hill Development Corporation. The
plaintiff expected repayment; however, at a later time, $62,556
of this money was converted to worthless stock.

In October, 1989, Stockburger conceived yet another idea to
obtain funds from the plaintiff. He suggested and did the legal
work for the creation of the Snyder Land Trust. He had the
plaintiff's children obtain $326,756 from the residual trust to
fund the Snyder Land Trust. Stockburger then had the Snyder Land
Trust buy three pieces of rental property from the plaintiff. The
plaintiff then put the entire $326,756 into Rich Hill Development
and again received a note, with Stockburger's representation that
the note would be repaid. Again, at a later time, the plaintiff
received worthless Rich Hill Development stock in exchange for
the cancellation of the note obligation. (The monies regquired by
the plaintiff, as outlined above, which were infused into Rich
Hill, was in direct response to a loan request made to Central
Fidelity Bank. Central Fidelity agreed to loan the corporation an
additional $612,000, provided first that the stockholders would
infuse at 1least $500,000. As stated, the funds came from the
plaintiff, to comply with Central Fidelity's predicate to loan
the $612,000. The documents for the $612,000 loan, including the
personal guarantees of the plaintiff and Stockburger, were then
executed; however, at Stockburger's direction, monies were never
drawn against this loan, obviously because Stockburger had signed
his personal guarantée. Gentry Locke was paid for services

rendered involving this loan.
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Between November 8, 1989, and July, 1990, Stockburger had
the plaintiff withdraw income from the marital trust, in the
amount of $397,474.43. This entire amount went to Rich Hill
Development Corporation. The plaintiff received a promissory note
for $362,446 and stock for the other $35,026.

By August, 1990, the Central Fidelity note, guaranteed by
the plaintiff and Stockburger, was technically in default.
Stockburger contrived yet another plan to take advantage of the
plaintiff. As of this date, Stockburger knew that the plaintiff's
funds that she had put into the project were lost, never to be
recovered, yet he convinced her and others that it would be to
her advantage to create yet another land trust. This was created
and 1is known as the High Meadows Land Trust, whose beneficiaries
are Mike and Stacy Snyder, plaintiff's children. The High Meadows
Land Trust then borrowed money £from the marital and residual
trusts, totalling approximately $1,600,000. This loan was re-
quired to be guaranteed by the plaintiff by Crestar Bank's trust
department. The purpose of this plan, as represented to the
plaintiff, was to generate income tax refunds; however, out of
refunds generated, the plaintiff was required to pay 80 percent
of refunds back to the marital trust. At any rate, at Stock-
burger's suggestion, the High Meadows Land Trust was created, the
$1,600,000 borrowed from the two trusts, and used by the High
Meadows Land Trust to pay Central Fidelity. At this time, Stock-
burger had accomplishéd his underlying purpose of being relieved

from the notes and guarantees at Central Fidelity, and, in
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addition, he created for himself a tax loss in excess of $94,000,
because of his stock ownership in Rich Hill. Once the High
Meadows Land Trust paid off the Central Fidelity note obligation,
the guarantees were automatically released as a matter of law and
his co-guarantor, plaintiff, had no rights against him or these
guarantees.

‘ The defendant Stockburger continued to represent to the
plaintiff and to the lending institutions that the project would
be profitable during the infusion of this money by plaintiff. The
plaintiff relied upon Stockburger's representations and advice in
making financial commitments and investments in this project. As
a matter of fact, as the plaintiff would infuse additional money
into the project, at Stockburger's direction, corporate promis-
sory notes were executed to reflect that the plaintiff would
recover these funds.

In June, 1989, the defendant came to the realization that
the -success of this project was doomed. Stockburger wrote a
letter to the plaintiff dated June 9, 1989, suggesting to her
four methods to increase her stock ownership, essentially by
canceling the notes, accepting stock in the doomed corporation
for cancellation of the note obligations. Stockburger stated that
"although my financial existence is pledged to this project, I
feel that you must decide on how you want to deal with my owner-
ship interest." 1In this letter, he, for the first time, advised
the plaintiff that sﬁe should seek independent counsel; however,

even after this point and time, Stockburger and his law firm
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continued to serve as legal counsel to the plaintiff. The plain-
tiff continued to believe that Stockburger and the law firm were
acting in her best interest.

In a letter dated November 26, 1989, Stockburger assures the
plaintiff that he continues to be "fully committed to the project
from an interest and involvement standpoint;" however, in the
same letter, he goes forth and advises the plaintiff that his
financial ability is not sufficient to cover his obligations to
Central Fidelity Bank and essentially tells the plaintiff that he
will seek the protection of the bankruptcy laws, in the event he
is sued under his guarantees. The net effect of this is casting
the entire financial burden upon the plaintiff.

At the time Stockburger conceived the plan to extricate
himself from his financial commitments to the project, his
commitments +to the bank, and his commitments to the plaintiff,
.his 1law partners assisted him in getting out of the deal. At the
completion of the transaction, Stockburger and his law partners
had managed to have the plaintiff put all funds into Rich Hill
Development Corporation and assume all 1liabilities; however,
Stockburger wound up with over 50 percent of the stock of Rich
Hill Development Corporation. This plan was Stockburger's plan
and specifically designed to relieve Stockburger from his per-
sonal guarantees. This plan was finalized December 19, 1990.
Stockburger's plan provided for the creation of the "High Meadows
Land Trust." The Petér C. Snyder Trust, administered by Crestar

Bank, which bank is also represented by Stockburger and his law
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firm, loaned to High Meadows Land Trust the sum of $1,032,900
from the Peter Snyder Marital Trust and $588,400 from the Peter
Snyder Residual .Trust. Plaintiff was required to guarantee the
loans back to the marital and residual trusts and had to further
agree to pay 80 percent of tax refunds received by the plaintiff
and her husband back to the residual trust. The High Meadows Land
Trust paid the funds received from these loans to Central Fideli-
ty Bank, which loans were personally guaranteed by Stockburger.
Rich Hill Development Corporation, the owner of the land, then
transferred this property to the High Meadows Land Trust, which
gave deeds of trust to secure the Peter C. Snyder Trust. These
High Meadows notes were guaranteed by plaintiff but not by
Stockburger.

Plaintiff claims that, as a result of Stockburger and
Gentry, Locke's wrongful conduct, she has been damaged in the

total amount of $6,669,881 as follows:

1. Vistas $ 1,219,186
2. Loans from Mike Snyder

and Stacy Snyder 500,000
3. Proceeds from sale of 2

lots in North Carolina : 251,321
4. Proceeds from sale of 3

rental properties 326,757
5. Distributions from Marital

and Residual Trusts 398,781
6. Receipt of RHDC assets (39,877)
7. Proceeds from sale of RHDC

assets received 21,022
8. Personal monies 20,023
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9. Payments by Peter Snyder Re-
sidual Trust to HMLT to fund

trust operation 835,950
10. Peter C. Snyder Marital

Trust 1,032,900
11. Peter C. Snyder Residual

Trust 588,400
12. Total cost of money (loss

of use of funds) 1,140,097

13. Future obligations for
acceleration/deceleration

lane : 99,933

14. Tax refund paid to Peter C.
Snyder Residual Trust 275,388
Total $ 6,669,881

The evidence will also show that in June, 1989, a newspaper
article appeared in the Roanoke newspaper about the High Meadows
. project, naming Stockburger as a participant. Within a couple of
days, the "Management Committee" at Gentry, Locke met and was
told by Stockburger that he was a "passive investor." On June 9,
1989, Stockburger wrote plaintiff a handwritten letter suggesting
she seek independent counsel. Thereafter, plaintiff discussed
with Bob Glenn the problems at High Meadows and Glenn was in-
volved in the second loan transaction with Central Fidelity Bank.
As previously stated herein, Central Fidelity agreed to loan
another $612,000 if the principals put up $500,000. The plaintiff
borrowed this money from her children, as stated above, but the
bank never paid out the $612,000 unbeknownst to the plaintiff.
Instead Stockburger induced the plaintiff to sell rental proper-
ties in Blacksburg énd take money from her marital trust, which

totalled over $700,000.
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III.

Brief of Law

A. Breach of Fiduciary Duty:

As stated in Ronald E. Mallen and Jeffrey M. Smith, Legal

Malpractice (3rd Ed.), § 11.1 (1989):

The attorney is under a duty to represent the
client with undivided loyalty, to preserve
the client's confidences, and to disclose any -
material matters bearing upon the representa-
tion of these obligations. Thus, the basic
fiduciary obligations are two-fold: undivided
loyalty and confidentiality. Although the
phrasing of the definition of fiduciary
obligations is varied and often dependent
upon the context of particular circumstances,
this rule exists in every jurisdiction in the
United States. [Emphasis added]

In the case of In the Matter of Neville, 147 Az. 106, 708

P.24 1297, 1307, the Arizona Supreme Court ruled:

That [fiduciary] duty continues beyond the
completion of any particular matter which the
attorney undertakes for the client. The
fiduciary duty arises when the attorney-
client relationship is established and
continues until it is abandoned. Abandonment
is found when the lawyer's influence over the
client has dissipated. [Emphasis added]

In Thomas v. Turner's Adm'r., 87 Va. 1, 12 S.E. 149, 153

(1890) , the Supreme Court of Appeals of Virginia ruled:

[A]11l dealings between attorney and client,
for the benefit of the former, are not only
regarded with Jjealousy and closely scruti-
nized, but they are presumptively invalid on
the ground of constructive fraud, and that
presumption can be overcome only by the
clearest and most satisfactory evidence. This
rule is founded in public policy, and oper-
ates independently of any ingredient of
actual fraud or of the age or capacity of the
client, being intended as a protection to the
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client against the strong influence to which
the confidential relationship naturally gives
rise. It is the duty of an attorney to give
to his client the benefit of his best judg-
ment, advice, and exertions, and it would be
a Jjust reproach to the law if he were per-
mitted to bring his own personal interest
into conflict with that duty by securing a
benefit to himself through the influence
which the relation implies. All transactions
between the parties to be upheld in a court
of equity must be uberrima fides, and the
onus is the attorney to show not only that no
undue influence was used or advantage taken,
but that he gave his client all the infor-
mation and advice as against himself that was
necessary to enable him to act understanding-
ly. He must show, in other words, (1) that
the transaction was perfectly fair; (2) that
it was entered into by the client freely; and
(3) that it was entered into with such a full
understanding of the nature and extent of his
rights as to enable the client to thoroughly
comprehend the scope and effect of it.
[Emphasis added]

The ruling in Thomas v. Turner's Adm'r., supra, was re-

iterated in Stiers v. Hall, 197 S.E. 450 (1938). The burden of

proof, relative to a contract between attorney and client exe-
cuted during the existence of the fiduciary relationship, is upon
the attorney. He must prove that the contract was fair and
reasonable and free from undue influence. The Stiers court
further ruled:

[I1f the contract is suspicious, oppressive,
or fraudulent, exacts an unreasonable or
exorbitant fee, or was made without a fair
and full disclosure of the facts on which it
is predicated, it cannot be enforced against
the client. It is well settled, also, that
contracts between attorney and client made
after the relation has been established are
construed most strongly against the attorney
and are regarded with suspicion and jealously
and closely scrutinized by the courts. In
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many instances they have been declared to be
voidable, even though they would be deemed
unobjectionable between other parties. 1In
fact, there is a presumption of unfairness
and invalidity. [Emphasis added]

In Bruce's Executrix v. Bibb's Executrix, 129 va. 45, 105

S.E. 570, 572 (1921), it was held:

All dealings between the attorney and client
must be characterized by the utmost fairness
and good -faith, and transactions between them
are closely scrutinized. There are cases in
which such transactions have been held to be
prima facie fraudulent, and, where it is of
advantage to the attorney, he is required to
show, not only that he exercised no undue
influence, but that he gave his client all
the information and advice which it would
have been his duty to give if he himself had
not been interested, and that the transaction
was as beneficial to the client as it would
have been if the client had been dealing with
a stranger.

In Byars v. Stone, 186 Va. 518, 42 S.E.2d 847 (1947), it was

held:

An attorney occupies toward his client a high
position of trust and confidence, and in his
relations with his client it is his duty to
exercise and maintain the utmost good faith,
integrity, fairness and fidelity. This
relationship precludes the attorney from
having any personal interest antagonistic to
those of his client, or from obtaining any
personal advantage out of the relationship,
without the knowledge or consent of his
client. [Emphasis added)

The Virginia State Bar Course on Professionalism handbook

addresses attorney-client business relationships, at page IV-4,
as follows:

1. A lawyer may not enter into a business
transaction with a client if they have
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differing interests and the client
expects the lawyer to exercise profes-
sional 3judgment on the client's behalf,
except with the consent of the client
after full and adequate disclosure and
provided the transaction is fair and
equitable when made. [DR 5-104(A)] See
also EC 5-3.

While not prohibited absolutely, busi-
ness dealings with clients are dis-
favored and viewed with suspicion.
Committee on Professional Ethics v.
Mershon, 316 N.W.2d 894 (Iowa 1982).
Reasons ascribed to the disfavor and
suspicion include:

a. The superior knowledge and ability
of the lawyer and the consequent
influence over the client; and

b. The possibility that a lawyer could
use this position of influence to
take advantage of the client in the
business dealing. '

Prior to entering into a business
transaction with a client wherein the
lawyer and client have differing inter-
ests and the client expects the lawyer
to exercise professional judgment for
his or her protection, a lawyer must
satisfactorily disclose any potential
for conflict and must obtain the cli-
ent's consent. Moreover, the transaction
must be fair and equitable.

a. "Differing interests" are defined
by the Code to include "every
interest that will adversely affect
either the judgment or the loyalty
of a lawyer to a client, whether it
be a conflicting, inconsistent,
diverse or other interest."

b. Satisfactory disclosure includes:

1. All relevant circumstances
known to the lawyer;
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2. The nature of the transaction
and its effects on the cli-
ent's interests;

3. The nature of the lawyer's
interests and the effect those
interests could have on the
exercise of professional
judgment (Committee on Profes-
sional Ethics v. Mershon, 316
N.W.2d 895, 899 (Iowa 1982);

© 4. The risks -and disadvantages to
the client entailed in the
transaction, including all
liabilities that will or may
foreseeably accrue (Matter of
James, 452 A.2d4 163, 167 (D.C.
App. 1982), cert. denied, 460
U.S. 1063 (1983); and

5. The advantages of seeking
independent legal advice. Id.

c. If the transaction is challenged,
the lawyer has the burden of
showing that it was fair and
equitable, that the lawyer fully
informed the <client of the effect
of the transaction on the client's
interests, and, if the client
declined independent legal advice,
that the client received the same
advice the lawyer would have given
had the transaction been between
the client and a stranger. Com-
mittee on Professional Ethics v.
Mershon, 316 N.W.2d 894, 899 (Iowa
1982).

d. A lawyer may serve as legal advisor
to a business in which he or she
has a financial interest, provided
there is full disclosure, the
client gives its consent, and the
representation does not affect the
lawyer's professional judgment. LEO
1027.

Full disclosure was defined in Financial General Bankshares,
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Inc. v. Metzger, 523 F.Supp. 744, 771 (1981) as follows:

Full disclosure means just that =-- affirma-
tive revelation by the attorney of all the
facts, legal implications, possible effects,
and other circumstances relating to the
proposed representation. A client's mere
knowledge of the existence of his attorney's
other representation does not alone consti-
tute full disclosure.

Disclosure was also addressed in Avianca, Inc. v. Corriea,

705 F.Supp. 666, 679 (D.D.C. 1989), wherein it was held:

Full disclosure includes a clear explanation
of the differing interests involved and the
advantage of seeking independent legal
advice. It also requires a detailed explana-
tion of the risks and disadvantages to the
client including any liabilities that will or
may foreseeably accrue to him. Where an
attorney takes a position that is actually or
potentially adverse to his client, the burden
is on the attorney to show that he made a
full, affirmative disclosure and acted with
the utmost good faith. Because attorney-
client relationship provides easy opportunity
for attorney to take unfair advantage of
client, attorney must prove good faith rather
than client proving lack of good faith.
[Citations omitted]

Plaintiff further contends that the defendant Stockburger
breached his fiduciary duty to her by divulging confidential
information, about her finances, to others. Specifically, Stock-
burger informed Olver of plaintiff's financial strength and the
necessity of getting her involved in the development of "High
Meadows," because of this financial strength. As stated in 2A
Michie's Jurisprudence of Virginia and West Virginia, Attorney
and Client, § 33, "There is no rule of law better settled than

that an attorney will not be permitted to divulge any matter
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communicated to him in professional confidence."

The Virginia State Bar Course on Professionalism handbook

also addresses client's confidences, at page V-10, as follows:

Canon 4 of the Code of Professional Responsi-
bility imposes on a lawyer the duty to
preserve the confidences and secrets of a
client. If it were not generally known that
lawyers are required to preserve the confi-
dences and secrets of clients, persons with
legal  problems would be reluctant to seek
legal help and confide in lawyers. See EC
4-10

1. Confidences

A confidence includes all matters
protected by the evidentiary rule known
as the "attorney-client privilege," and
also protects matters beyond the evi-
dentiary privilege to include anything a
client tells his or her lawyer in
private. Any private fact or communica-
tion is thus by definition protected
under Canon 4 as a confidence.

2. Secrets

A secret is a much broader term that a
"confidence" and encompasses "other
information gained in the professional
relationship that the client has re-
quested be held inviolate or the dis-
closure of which would be embarrassing
or would be likely to be detrimental to
the client." [DR 4-101(aA)] Such informa-
tion is protected without regard to its
nature or source, or the fact that
others share the knowledge. [EC 4-4]

a. Lawyers should make it a practice
not to discuss their clients or
their clients' business outside the

office except in the course of said
representation.

Absent consent, and the exceptions thereto
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contained in Section C below, a lawyer shall
not knowingly reveal, use to the disadvantage
of the client, or wuse to the advantage of
himself/herself or a third person, a confi-
dence or secret of the client. [DR 4-101(B)]

As stated in Ronald E. Mallen and Jeffrey M. Smith, Legal
Malpractice (3rd E4d.), § 11.5 (1989):

Malpractice 1liability may be predicated upon
a breach of confidence. The attorney's motive
in breaching the confidence is not material
since an unauthorized disclosure is the
wrong. Liability can exist if an attorney
discloses the client's confidences to the
Internal Revenue Service for revenge, uses
the information for private gain, or acts for
the interest or benefit of another client.

B. Defendant's breach of the standard of care required of

attorneys in the Commonwealth of Virginia:

In Norman v. Insurance Co. of North America, 239 S.E.2d 902,

907 (1978), the Virginia Supreme Court ruled:

No one questions the fact that the standards
of the 1legal profession require undeviating
fidelity of a lawyer to his client, and no
exceptions can be tolerated. A client may
presume that his attorney has no interest
which will interfere with his devotion to the
cause confided in him.

In accordance with ABA/BNA Lawyer's Manual on Professional

Conduct (1989), published by the American Bar Association and The
Bureau of National Affairs, Inc., the plaintiff must prove the
following elements, in order to establish a prima facie case of

malpractice:

The existence of an attorney-client relation-
ship giving rise to a duty owed on behalf of
the attorney to the client;
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An act or omission by the attorney in breach
of the duty owed;

Injury suffered by the client; and

A "proximate cause" relationship between the
attorney's breach of duty and the injury
suffered by the client.

Further, in accordance with Charles W. Wolfram, Modern Legal

‘Ethics (1986), § 5.6.3:

There 1is no requirement that the plaintiff
demonstrate that the malpractice was the only
cause, so 1long as there is competent proof
that it was a cause that contributed to the
plaintiff's loss.

As stated in Avianca, Inc. vVv. Corriea, 705 F.Supp. 666

(D.D.C. 1989):

The Disciplinary Rules (DR) of the American
Bar Association's Code of Professional
Responsibility, which have been adopted . .
while not strictly providing a basis for a
civil action, nonetheless may be considered
to define the minimum level of professional
conduct required of an attorney, such that a
violation of one of the DRs is conclusive
evidence of a breach of the attorney's common
law fiduciary obligations. [Emphasis added]

Accordingly, a violation of a Disciplinary Rule, which does
not result in an injury to the attorney's client, would be no
basis for c¢ivil suit. However, the Disciplinary Rules do set
forth a basis for determining the appropriate standard of care.

In Avianca, supra (copy attached), the United States Dis-

trict Court, District of Columbia, found against a defendant
attorney, in a malpractice claim, ruling:
[D]efendant Corriea breached his common law

fiduciary duties owed plaintiffs by virtue of
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his on-going, continuous attorney-client
relationship with plaintiffs . . . Corriea
breached his fiduciary duty of undivided
loyalty by £failing to make an affirmative
disclosure to plaintiffs of all material
facts, legal implications, and potential
conflicts, or gaining the informed consent of
plaintiffs prior to acquiring and maintaining
interests affecting the business of plain-
tiffs, entering into a business transaction
with plaintiffs in which defendants stood to
gain profit, and acting as attorney for
plaintiffs where defendants' financial,
business, property, or personal interests
were or reasonably could have impaired the
exercise of Corriea's independent, profes-
sional judgment for the protection and
benefit of the plaintiffs.

Another case, similar to the one at bar, is Financial

General Bankshares, Inc. v. Metzger, 523 F.Supp. 744 (D.D.C.

1981) (copy attached), wherein the court ruled against the
defendant lawyer, £inding:

He persistently placed his prerogatives as a

shareholder above his fiduciary obligations

as an attorney, substituting his own business

judgment for <that of the corporation he was

hired to serve. His behavior fell far short

of the high standards imposed on lawyers by

common law and by the Code of Professional

Responsibility.

Plaintiff insists the following Disciplinary Rules of the

Virginia Code of Professional Responsibility are applicable:

DR 1-102 Misconduct

DR 2-105 Fees

DR 2-108 Terminating Representation

DR 4-101 -Preservation of Confidences and
Secrets of a client
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DR 5-101 Refusing Employment When the
Interests of the Lawyer May Impair His
Independent Professional Judgment

DR 5-103 Avoiding Acquisition of Interest in
Litigation

DR 5-104 Limiting Business Relations With a
Client

DR 5-105 Refusing to Accept or Continue
Employment if the Interests of Another Client
May Impair the 1Independent Professional
Judgment of the Lawyer

DR 5-106 Avoiding Influence by Others Than
the Client
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