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IN THE

Supreme C~urt of Appeals of Virginia
AT RICHMOND.

DAVID WALLER, WHO SUES FOR THE BENEFIT OF
HIMSELF AND GEORGE DAVIS,
vs.

CfiAS. D·. WE-LCI-I AND C. C. BATCHELLER.

PETITION.
To the Honorable
of Virginia:

J~tdges

of the

Sup'ren~e

Court of Appeals

Your petitioner, David Waller, who sues for the benefit
of himself and George Davis, plaintiff in error (who for the
sake of brevity will be hereinafter referred to as petitioner),
respectfully represents that he is aggrieved by a judgment of
the corporation court of the city of Alexandria, Virginia,
rendered on the 1st day of November, 1928, in a certain proceeding by motion for juclg·ment then pending in said court,
in which petitioner was plaintiff, and Charles D. Welch and
C. C. Batcheller, partners, trading as Welch and Batcheller,
were defendants (who for the· sake of brevity will hereinafter
be referred to as defendants).
A duly authenticated copy of the record in such proceedings is hereunto attached, an inspection of wl;tich will disclose the errors of the trial court hereinafter complained of.
The record is exceedingly brief, containing merely the
notice of motion, the contract between Robert S. Oliver and
Welch and Batcheller, called in the record an option or exclusive contract for sale, oyer of which 'vas craved by the
defendants, the . demurrer of the defendants to the notice
of motion, a plea of the statute of limitations, which, by agreement, 'vas to be considered on the demurrer, and a plea of
the general issue to the notice.
What we are concerned about are the notice of motion for
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judgment found on pages 1 to 4, inclusive, of the manuscript
record, the demurrer to the notice found on pages 6 to 7,
inclusive, of. the manuscript record, the contract or option
produced at the instance of the defendants, and found on
page 9 of the manuscript record, and the judgment of the
court complained of, found on page 12 of the record.
·
To enable the court to ·grasp quickly the situation pres'ented, petitioner will give a brief outline of the facts gathered from the record.
Charles D. Welch and C. C. Batcheller were partners,
trading· under the name of Welch and Batcheller, engaged
in the business of real estate agents or brokers in the city
of Alexandria, Virginia. Petitioner, David Waller, was desirous of obtaining an option to purchase a tract of about
40 acres of land located in Fairfax County, Virginia, near
Alexandria. The object in getting such ·option 'vas for speculative purposes, and in order to procure such option the
said petitioner, Waller, called upon Clay T. Brittle (who
was his son-in-law) and asked him to secure the option, and
Brittle acting as ag·ent for petitioner employed said Welch
and Batcheller in· their capacity as real estate agents or
brokers to get in communication ·with Robert S. Oliver, the
owner of the land on which petitioner desired to obtain the
option, and procure for petitioner an option thereon.
And, pursuant to such employment, the said defendants
as the agents of petitioner, called upon the said Robert S.
Oliver and obtained from him a writing ghring to them, the
agents, the exclusive right for fifteen days to sell said property on the terms mentioned in the writing, which writing will
be found on page 9 of the record.
Then the said "\Velch and Batcheller, agents, reported to
the said Brittle, the agent of petitioner, that they had procured for him, or his principal, the desired option in the
form of an exclusive right to them to sell said land at the
price and upon the terms therein specified.
That after petitioner was advised that the option he desired had been procured in the form of an exclusive right
to his agents, the defendants, to sell said property, he associated with him one George Davis to take advantage of the
option or exclusive contract of sale. That petitioner by himself, and especially after taking into association the said
George Davis, was able, ready and willing· to purchase the
Oliver land under the terms of the contract between Oliver
and Welch and Batcheller; that they so adYised the said
~elch and Batcheller, and were fully determined to comply
w1th the terms of such contract; but that the said Welch and
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Batcheller, in vi~lation of their obligation to petitioner as
their employers, took advantage of the contract between themselves and the owner of said land to sell and sold the said
property to other parties at a price far in excess of twentyone thousand dollars ($21,000.00) fixed in the contract above
referred to.
That by reason of their breach of trust, petitioner and
George Davis, who was then associated 'vith him, have lost
a profit of seventy-five hundred dollars ($7,500.00), which
sum is equal to an amount they could have sold said land
for in excess of $21,000.00, and to recover which this proceeding 'vas instituted.
The defendants, after craving oyer of the option or exclusive contract to sell, demurred to the notice, which demurrer and grounds thereof will be ~ound on pages 6 and 7
of the record.
The trial court sustained the demurrer to the notice upon
all the grounds specified, as 'vill appear by the judgment
of the court found on page 12 of the manuscript record.
The first ground of demurrer assigned is: that the said
notice fails to show therf\ ·was a consideration moving to the
defendants for the alleged contract of employment of the defendants by the petitioner as his agents.
A reference to the notice as found on pages 1 and 2 of the
rerord will show the allegation in regard thereto :
''That heretofore, to-wit: on the 27th day of January, 1926,
you were engaged in the business of real estate agents or
brokers as partners in the city of Alexandria, ·virginia; that
on the day and year aforesaid, I, through Clay T. Brittle,
my agent, employed you in the capacity of such real estate
ag-ents or brokers to obtain for me an option on a certain
tract of land, consisting of about 40 acres, etc., . . . ''
The allegation is that they were employed in their capacity
as real estate agents or brokers to procure an option. The
charge of employment of one in his business or professional
occupation carries with the charge that such employment is
for a valuable consideration.
The court in the case of Bin,qham v. Scott, 58 Northeastern
687-689; 177 1\fassaehusetts 208, in defining the word ''employ", says:
''The term 'employ' implies service rendered, or to be
rendered, for compensation, and is nearly or quite synonymous with 'hire', though as said by the authors of standard
dictionaries a word of more dignity than that.''
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The use of the word "employ" or "hire" carries with it
that. which is necessary to complete the true mean~ng of the
'vord, viz: to e1nploy or hire for valuable reward or compensation.
Upon the ordinary construction of language, to say nothing of the adjudication above mentioned, no other idea could
be conveyed when one is employed in his business capacity
to perform a service for another, except that the idea that
the services are to be performed for compensation or re·ward.
In addition, one undertaking to act as an agent and enters upon the performance of his duties, even without compensation promised,. but gratuitously undertaken, the agent
is held to the same strictness of fidelity to his principal as
if he were receiving compensation.
(2nd Corpus Juris. 694.)
The second ground of demurrer is: that notice fails to
allege performance or tender thereof by petitioner of his
part of the alleged contract.
By reference to the notice on page 3, the following language
will appear:
"That after the said Davis came associated with me we
determined to take advantage of such option, or sales contract, and to purchase the said land accordi_ng to the terms
and provisions of said option, or contract, and at the price
of $21,000.00 as therein provided, of which determination on
our part you were advised.''
Then follows the allegation:
"That after the obtaining of said option, or contract, upon
your part the same was for the exclusive benefit of me, such
associates as I might take in, or my assignees, and it was
your duty to hold such contract for my benefit during the
period thereof. * * * But, that instead of so doing, in violation of your obligation and duty to me as your employer, you
fraudulently, unlawfully and deceitfully used said contract,
or option anq thereunder sold the said property to E. E.
Pabst, E. J. Briton and Thomas P. Gore."
The notice sets out the financial ability of the plaintiff
therein to take up the option and comply with the terms
thereof, and that the defendants therein were advised of the
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intention of the said plaintiff so to do, but before the time
within which he had the right to take up said option expired,
the defendants, in violation of their duty and obligation, sold
the property to some one else. Therefore, while there was no
tender of compliance specifically alleged, because no tender
was actually made, the reason therefor, as appears from the
notice, is that before the intended tender and compliance
was offered the defendants had violated their duty as agents
and disposed of the property to others, and such tender would
have been absolutely useless.
· And further, according to the allegations of the notice,
the contract or option had been obtained for the benefit of
petitioner. The defendants held it in trust for him and his
associate; they had no right to deal with it, except as he·
directed, and in diversion thereof to their o'vn use and benefit
was a violation of their duty as trustees, and if the plaintiff
'vas irijured thereby there is an unquestioned liability on
them.
. The third ground of demurrer is: that the allegations of
said notice of motion for judgment are repugnant in that the
said notice alleges that the defendants procured for the plaintiff an option on a certain farm and then alleges that the
said option was in the form of an exclusive right to the defendants to sell the said farm, it being impossibh' as a matter
of law for said exclusive right of sale to be an option.
In response to this ground of demurrer, we beg to refer the
court to the entire notice of motion:
The notice of motion charges that: ''The defendants were
employed by me for the purpose of procuring an option on
40 acres of land. * • * That in pursuance of such employment * • • you went to see the owner of said farm as niy
representative, for the purpose of procuring for me the desired option, and did procure from the said Oliver an option
on said farm in the form of an exclusive right to y<;>u to sell
the said farm at the price of $21,000.00, which option, or
exclusive right to sell, when obtained by you; was for my
benefit and not for your benefit, nor for the benefit. of any
other person. ''
The notice charges the agency upon the part of the defendants their going- to see the owner of the land as the
_ agents of the plaintiff. That while acting in that capacity
they procured the execution of a paper, which while not technically an option, yet in substance it was all that was desired
by petitioner;- that is, an oppor_tunity to purchase the Ian~
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at a price which he was willing to pay and which he and
his associates would have purchased had their agents been
faithful to their trust.
The notice charges that the defendants were employed as
agents; that. in the exercise of their duty as agents they procured exclusive contract for sale in their own names, which
the petitioner accepted as a full discharge of their duty and
as he had the right to do, claimed the benefit thereof.
No principle of law is better settled than that an agent
while in the execution of his agency procures anything which
would be of advantage to his principal, that thing belongs to
his principal.
A few of the more recent cases on this question:

Clay v. Butler, 132 Virginia 464:
"It may be stated as .a general principle that in all cases
where a person is either actually or constructively an agent
for another all profits or advantages made, or derived, or
contracted for by him in the business beyond the ordinary
compensation to be paid him by his principal are for the
benefit of the pr~ncipal."
In.the case of WillianM v. BoUing,-138 Virginia 244:
The court says : ''The well settled and salutary principle ·
that a person who undertakes to act for another shall not in
the same matter act for himself, results also in the other rule
that all profits made and advantage gained by the agent in
the execution of the agency belong to the principal. And it
matters not whether such profit or advantage be the result
of the performance or the violation of the duty of the agent,
if it be the fruit of the agency."
There can be no case to which the rules mentioned in the
cases above. cited could be more clearly applicable than in
this. The defendants 'vere unquestionably, according to the
allegations of the notice, in the discharge of an agency. In
the discharge thereof, they obtained in substance, if not in
technical definition, the very thing their principal desired.
\Vhen they did so, it belonged to the principal. \~hen they
diverted it to their own use as charged, they became liable
to their principal.
Therefore, it must follow that even if it be impossible, .as
a matter of law, for an exclusive right of sale to be an option,
but if an option of an exclusive right of sale to the agent it
was the property of the principal, and the agents had no in-

D. Waller, etc., v. C. D. Welch and C. C. Batcheller.

7

terest in it whatever, and when they undertook to deal with

it as their own property they did it in violation of .their obligation to their principal.
The fourth ground of demurrer assigned is substantially
the same as the t.l1ird, and the same reason why the· court
should have overruled the demurrer upon the third ground
applies with equal force to the fourth ground.
The fifth ground of demurrer is : that the alleged contract
of employment between the plaintiff and the defendants
whereby it was the duty of the defendants who had procured an exclusive right to sell a farm to sell the same to the
plaintiff was a contract for the sale of real estate and said
notice fails to show that said agreement was in writing.
Both counsel for defendants and the court seem to have
misapprehended the meaning and object of the notice. The
notice sought judgment against the defendants for their
failure to perform their duties as agents of petitioner.
There is no question of sale by the defendants to petitioner.
If petitioner's contention is correct as to the agency of the
defendants-and it must be so taken for it is so charged in
the notice-and as such agents they procured In substance
what their principal wanted, and the principal accepted it as
a fulfillment of their agency; it follows that the defendants
had no property in the exclusive sales contract. The same
was the property of the petitioner in the name of and in the
hands of his· agents. The agents held it in trust for his use
and benefit. ft was his contract. If the agents had been
faithful to their trust, could it be said that they sold the
property to the petitioner 1 No. They had no property in
land or contract. The contract and all property rights thereund~r already belonged to petitioner. An agent cannot sell
to his principal that which already belongs to his principal,
even though standing in the name of the agent. Under the
facts set out in the notice the only. thing the agents could
do was to procure an execution of deed from the land owner
to petitioner, when he tendered cor,npliance with the terms
of the exclusive contract of sale, 'vhich as charged in the
notice he intended to do within the time limit provided in
said right of sales agreement: T~e same authorities quoted
before with reference to the agents' liabilities are applicable
here.
The sixth ground of demurrer is as follows: It appears
upon the face of the said notice of motion for judgment that
the damages, sought to be recovered for the breach of the
alleged contract of employment therein set out, are too re·
mote and speculative to be recovered in a court of law.
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llow counsel could have conceived and the court rule as it
did upon this ground of demurrer is beyond the comprehen.:.
sion of petitioner's counsel. In the first place, tile notice sets
out that the option price, or the price mentioned in the exclusive contract of sale was $21,000.00. That in violation of
their duty the defendants sold the property to Pabst, B.riton
and Gore and thereby deprived petitioner of great gains and
profits he would otherwise have made on said property.
Wbether the damage was speculative depended upon the price
at which the agent sold the property, or the real value of the
property over and above $21,000.00. Had evidence been taken
in this case it would have lJeen shown that the defendants by
diversion of petitioner's property sold the real estate which
was desired and which he had the right to purchase at a
price in excess of $21,000.00, and petitioner and associate
could have sold said land for $7,500.00 more than $21,000.00,
a matter about 'vhich there could have been no speculation
whatever.
Where a party to a contract in gross violation of his duty
breaks his contract, there at once arises nominal damage from
the breach of the contract. While the damage in this case
could be actually proven ,vithout any speculation whatever, it
was the difference between the price of $21,000.00 and the
price of $28,500.00. But our courts in cases of this kind
have not held the party injured by a deliberate breach of
contract to strict proof of damage.
In the case of Manss-Owens Company v. Owens ct Son,
129 Va. 183, at 203, it is said:
''The violator of his contract should not be allowed to
escape all liability simply because the precise amount of the
damages for which he is responsible is uncertain. Nearly all
commercial contracts are entered into in contemplation of
future profits. As such profits are prospective, they must be
uncertain and problematical, but the person injured is not
to be deprived of all remedy. lie has the right to prove the
nature of his contract, the circumstances surrounding and
following its breach, and the consequences naturally and
directly traceable thereto; and it is for the jury, under proper
instructions, to determine the compensation to be a"'arded
for the breach."
Likewise, in the case of Chesapeake and Potoma;c Telephone
Co1npany v. Carliss, 127 Va. 5, at 11, the court says:
''As said in Sedgewick on Damages (9th

ed~),
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41< * * where -the existence of a loss is established, absolute
certainty in proving its quantum is not required. The true
rule on the subject is announced by the Supreme Court of
Michiga~, in a well reasoned case. (Allison· v. Chandler, 11
Mich. 542, 555.) 'Shall the injured party * * 'If: be allowed
to recover no damages (or merely nominal) because he cannot show the exact ·amount with certainty, though he is ready
to show, to the satisfaction of the jury, that he has suffered
large damages by the injury? Certainty, it is true, wo11ld
be thus attained; but it would be. the certainty of injustice.
41< * •
Juries are allowed to act upon probable and inferen·
tial as well as direct and positive proof. And when, from the
nature of the case, the amount of damages cannot be estimated 'vith certainty, or only a part of them can be so estimated, we can see no objection to placing before the jury all
the facts and circumstances of the case, having any tendency
to show damages or their probable amount, so as to enable
them to make the most intelligible and probable estimate
which the nature of the case 'vill admit.''

The court in this case, while damages were charged, deliberately deprived the petitioner of an opportunity to prove
damage; without any knowledge of the facts which could have
been shown by the ·evidence, says that damages were too
speculative to be recovered in this procedure.
This ground of demurrer should not have been considered
by the court, is not a valid ground of demurrer, but is a question dependent upon the evidence, and the court in rulirig
upon it encroached upon the province of the jury.
All facts are not alleged in the pleading where damage is
charged in a declaration or notice. The plaintiff has a right
to introduce evidence proving or tending to prove his damage, and the court has no arbitrary right to say that upon
an alle~ation of damage that such damage cannot he proved.
In this case the petitioner and his associate lost $7,500.00,
the difference between the price at which he and his associate could have purchased the property had the agents been
faithful to their trust and the price at which he a.nd his associate could have sold it; and this difference is what is due
petitioner and now in the hands of defendants, his agents,
and the court has denied to petitioner the right to call his
agents to account for this money in their hands.
The trial court seems to have failed to properly appreciate the real- question involved in this case-the sole question being that of principal and agent. And the object of
the action-if these proceedings may be called an actio:Q.-
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was to require an agent to account to his principal for tha.t
which under the law belonged to the principal.
If the court will pardon petitioner's counsel for again referring to the liabilities and duties of an agent to his principal as laid down in the hvo cases above cited, it will be seen
that this case presents one of the grossest violations of the
obligations of an agent to his principal that could come under
the observation of any court.
One of the well settled principles of the law of agency is,
that the agent without the knowledr.:e of his principal can have
no adverse interest to l1is princinal. An agent to buy or sell,
or act in any other business, will not be permitted to make
profit for himself out of the transaction. In this case the
agents to ohtain an option, in gross violation of their dl)ty
took what in substance was an ontion in their own name and
used it for their own advantage, therebv making a great profit
to themselves to the detriment of their principal, when they
Ime'v that their principal was anxious to have the benefit of this contract himself and desired it to make the profits for
himself and his associate, 'vhich the defendants in violation
of their most solemn obligation made for themselves.
The case of Cen.tral Latnd ComJJa.tny v. Obenchain., 92 Va.,
pages 142 and 143, lays down the principles of law 'vhich
govern this case in the folio wing language :
''It may be stated as a general prjnciplc that all cases
'vhere a person is either actuallv or constructively an agent
for another, all profits and advantages made or contracted for
by him in the business, beyond the ordinary compensation to
be paid him by his principal, are for the benefit of his principal." Citin_g Story on Agency (8th eel.), sec. 211; 2 Pom.
Eq. Jur., sec. 959, to sustain this principle."
Not only did this court lay this rule down in this -particular
case, but ag·ain enunciated and emphasized it in the case of.
Clay v..Butler, supra, and Willia·ms v. Bolling, 138 Va. 244,
above c1 ted.
Therefore, on the doctrine of principal and ng-ent. which,
as before said, is the sole question in this case, and ·which the
trial court ignored, or did not comprehend. the judgment complained of is clearly erroneous and should be reviewed, reversed, set aside and a trial on the merits of the case directed.
Wl1en the demurrer to the notice of motion in tlll.s case was
argued. the defendants tendered u plea of the statute
limitations to the said notice, in which plea it was alleged
that the claim asserted in the notice was barred because legal

of

D. Waller, etc., v. C. D. Welch and 0. C. Batcheller.

11

proceedings were not instituted within one year from the
time the right of action accrued. And then, by agreement of
counsel for both plaintiff and defendants, it was understood
that the question of the statute of limitation was to be considered by the court, because the record discloses all the facts
relative thereto.
The trial court did not pass upon the question raised by ·
the plea., but counsel for both petitioner and defendants will
· ask this court to pass upon the question as if it were before
this court as an error assigned. Counsel do this to avoid
future litigation. Neither side. desires to bring this case back
to this court to have the one question of the statute of limitation passed upon.
The allegations in the notice of motion set forth plainly
that the object of the motion is to recover from the defendants
'vhat the plaintiff in the motion would have had had the defendants in the notice not 'vilfully violated the contract of
agency and converted to their own use ·what belonged to the
plaintiff. And what is this but a debt due by the defendants
to the plaintiff in the notice and his associate? What plaintiff and his associate are entitled to recover is nothing more
nor less than a. debt due and arising out of the breach of a
contract of agency. And we sub~it that either the three-year
limitation or the five-year limitation will apply.
Section 5810, Code of Virginia., provides in part as follows:.
"If the case be upon any contract, etc., etc., . . . or upon
.a contract in writing·, etc., etc., express or implied within
three years, unless it be an action by one ·partner against his
co-partner for a settlement of the partnership account, or
upon accounts concerning the trade of merchandise between
merchant and merchant, their factors, or agent~, in either of
.which cases the action may be brought until the expiration of
·five years from the cessation of the dealings in which they
are interested together.''
If this section is applicable to the present case, the notice
. havinp: been filed within three years from the time the cause
of action arose, the plaintiff's claim 'vas not barred. And
we submit this statute ·applies and not the one year statute
. as contended for by the defendants.
. Defendants' counsel is evidently laboring under the erron. eous impression that the case set out in the notice is in its
nature a tort, and is relying upon Section 5818 of the Code,
which provides :
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''Every personal action, for which· no limitation is other.;
wise prescribed, shall be brought within five years next after
the. right to bring the same shall have accrued, if it be· for a
matter of such nature that in case a party die it can be
brought by or against his representative; and, .if it be for a
matter not of such nature, shall be brought "\\ithin one year
next after the right to bring the same shall have accrued."
But all actions of tort are not barred within one year, unless
for injuries or matters affecting the person only, and not his
estate.
In the present case, if the plaintiff had died his personal
representative could have brought this action,. because it
would he a debt due his estate; not a personal injury to him,
and not something that affects his person any more than his
estate.
In the case of Binningharn v. Chesapeake, etc., R. Co.,
98 Va. 548, the court says :
"The object of an action, and not its form, determines
what act of limitation is applicable. If the thing complained
of is an injury to the person, the limitation in assumpsit is
the same as if the· action were in form ex delicto."
·
And in the case of Lee v. Hill, 87 Va. 497, we find this language:
"Where the cause of action is tort unconnected with contract, and affects the person only and not the estate, the
action dies with the person; otherwise, where the action,
though nominally ex delicto, is founded on contract.''
In the case of Winston v. Gordon, 115 Ya.
delivering the opinion says:

8~9,

the court in

''The question whether an action survives depends upon
the nature of the action and not upon the :form of it. It has
been held that the line of demarcation at common law, separating· those actions which survive from those which do not
is that in the first the wrong complained of affects primarily
and financially property and property rights, and the injuries
to the person are merely incidental, while in the latter the
TI:jury complained of is to the perso~,. and the property and
nght of property affected are merely Incidental.''
·
If tllis case does not come within the provisions of the first
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statute mentioned, it does within the provisions of the latter
statute, and then the five-year limitation is applicable.
We are unable to understand how under any conditions,
'vhen the case is understood, that the one year limitation can
apply.
The petitioner is simply endeavoring to recover from the
defendants what belongs to him, and if it belongs to him why
would not it belong to his estate in event of his death Y Clearly
it would.
Therefore, your petitioner prays that a writ of error be
awarded him and associate to the judgment complained of,
that the said judgment be reversed and set aside and a trial
on m'erits a'varded.
Respectfully submitted,
DAVID WALI.JER, Petitioner,
Who sues for the benefit of himself and
George Davis.
C. L. BUDWESKY,
C. W. CARTER,
BURNETT MILLER,
Counsel for Petitioner.
I, Burnett 1\:Jiller, an attorney at law practicing in the
Supreme Court of Appeals of Virginia, do hereby certify
that in my opinion the judgment and rulings of the corporation court of the city of Alexandria, in the case of David
Waller, who sues for the benefit of himself and George Davis,
vs. Chas. D. Welch and C. C. Batcheller, are erroneous and
should be reviewed and reversed by the appellate court.
B.URNETT MILLER.
Received Jan. 26/29.

H. W. H.
Feb. 12/29.
Writ

of error allowed.

Bond, $150.00.
HENRY W. HOLT.

Received Feb. 13/29.
H. S. J.
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VIRGINIA:
RECORD.
In the Corporation Court of the City of .A.lexandria.
David Waller, wlio sues for the benefit of himself and George
Davis,
vs.
Chas. D. Welch and C. C. Batcheller.
NOTICE OF MOTION FILED OCT. 13, 1927.
To Charles D. Welch and C. C. Batcheller, partners, trading
as Welch & Batcheller, and each of you individually:
·Take notice that on the 14th day of November, 1927, that
being the first day of the November Term, 1927, of the Corporation Court of the City of Alexandria, .Virginia, ad between the hours of 10 A. }.L and 5 P. :NI. of that day, I, David
Waller, who sues for the benefit of himself and George Davis,
will move the said Court for judgment against you, and each
of you, for the sum of SEVENTY-FIVE HUNDRED DOL~
LARS ($7,500.00), for this: to-wit: That heretofore, to-wit:
on the 27th day of January, 1926, you were engaged in the
business of real estate agents, or brokers as partners in the
City of Alexandria, Virginia ; that on the day" and
page 2 } year aforesaid, I through Clay T. Brittle, my agent,
employed you in the capacity of such real estate
agents, or brokers, to obtain for me an option on a certain
tract of land consisting of approximately forty (40) acres,
with dwelling house and other buildings thereon, located on
the Alexandria-Leesburg turnpike, in Fairfax County, Vir-·
. ginia, then the property of one Robert S. Oliver; that in
pursuance of such employment, on the day and year aforesaid, you went to see the owner of the said farm as my
representatives, for the purpose of procu_ring for me the desired option, and did procure from the said Oliver an option
on said farm in the form of an exclusive right to you to sell.
the said farm at the price of twenty-one thousand dollars
($21,000.00) which option, or exclusive right to sell, when obtained by you, was for my benefit and not for your benefit,
nor for the benefit of any other person. And it became and
was your duty to hold such option, or exclusive right of sale,
for my use and benefit during the period of said option, which
ran for fifteen days from the date thereof, to-wit: Janp.ary
27, 1926.
.
.

-------
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That after the said option or contract for exclusive sale had been obtained, said George Davis associated himself \Yith me for the purpose of purchasing said
property under said option, or exclusive contract! That at
the time you obtained the said option, or contract, I was
able to comply with the terms thereof. That after the said
Davis became associated with me we determined to take advantage of the said option, or sales 'contract, and to purchase
said land according to the terms and provisions of said
option, or contract, and at the price of $21,000.00, as therein
provided, of which determination on our part you were advised.
That after the obtainining of said option, or contract, upon
your part, the same was for the exclusive benefit of me,
such associates as I might take, in, or my assignees; and it
'vas your duty to hold such contract for my benefit during
the period thereof, or for the benefit of such associates as I
might take in, or my assignees. But, that instead of so doing,
in violation of your obligation and duty to me as your employer, you fraudulently, unlawfully and deceitfully used
said contract, or option and thereunder sold the said property to E. E. Pabst, E. J. Briton and Thomas P.
page 4 ~ Gore, thereby depriving me and my associate of.
an opportunity to purchase said property, and my
rights arising under and by virtue of your employment by
me, and the obtaining of said contract, or option, for my
benefit, and by your actions deprived me and my associate,
the said George Davis, of great gains and profits that we.
\Voulcl l1ave made by the purchase of said property but for
the violation of your duty to me, and the fraudulent use
of the said contract, or option, for your individual use and
benefit to the damage of me and the said George Davis of
$7,500.00.
Wherefore judgment for the said sum, together with said
costs, will be asked at the hands of .the said Court, at the
tiiP.e and the place herein above set out.
Given under our hands this 11th day of October, 1927.
C. L. BUDWESKY,
C. W. CARTER,
BUR.NETT MILLER,
Attorneys for plaintiffs

C. L. BUDI{ESI{Y,
.C. W. CARTER
B.URNETT MILLER, p. q.
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The foregoing is the copy of the notice served on
the defendants in this cause.
Teste: This 7th day of December, 1928.
fs/ WM. P. WOOLLS, Judge.

}lOTION.
Filed January 5, 1928.
Now come the defendants, by their attorney, and show to
the Court that a non-joinder of plaintiff appears from the
notice of motion for judgment in this action in that it appears
that the plaintiff, David Waller, is alleging and prosecuting
not only his own claim, but also that of one George Davis;
Now, therefore, these defendants, by their attorney as
aforesaid, move the Court that the said George Davis be made
a party plaintiff to this action.
(Signed) ALBERT V. BRYAN, p. d.
The foregoing is a motion 'tentered to the plaintiff's notice
of motion in this case.
Teste: This 7th day of .December, 1928.
WM. P. WOOLLS, Judge.
page 6
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DEMURRER.

Filed January 5, 1928.
The defendants say that the notice of motion for judgment
is·not sufficient in law, for the follo,ving reasons, to-wit:
1. That the said notice fails to show that there was any
consideration to the defendants for the alleged contract of
employment of the defendants by the plaintiff.
2. That the said notice fails to allege performance, or tender thereof, by the plaintiff of his part of the alleged contract.
·
3. That the· allegations of said notice of motion for judgment are repugnant in that the said notice alleges that that
the defendants procured for the plaintiff an option on a certain farm and then alleges that the said option was in the form
of an exclusive right to the defendant to sell the said farm,
it being impossible as a matter of law for said exclusive right
of sale to be an option.

D. Waller, etc., v. C. D. Welch and ·C.. c. Batcheller.
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4. That it fs apparent.from the face of the said notice tha.t
there was never any contract between the plaintiff and the
defendants as alleged in said notice, for the reason
page 7 ~ that the allegations thereof show that the defendants
were employed to obtain an option on a certain farm
:for the plaintiff, but the further allegations show that the
defendants actually obtained not an option but an exclusive
right to the defendants to sell said farm.
5. That the alleged contract of employment between the
plaintiff and the defendants ,vhereby it 'vas the duty of the
defendants who had procured an exclusive right to sell a
farm to sell the same to the plaintiff was a contract for the
sale of real estate and said notice fails to show that said
agreement '\\ras in writing.
6. It appears upon the face of the said notice of motion
for judgment that the damages, sought to be recovered for
the breach of the alleged contract of employment therein set
out, are too remote and speculative to be recovered in a
court of law.
ALBER.T V. BRYAN, p. d.

The foregoing is the demurrer and grounds thereof to the
notice of motion for judgment in this case styled as afore·
said.
page 8 ~ Teste: This 7th day of December, 1928:
WM. P. WOOLLS, Judge.
DEl\:fURRER.
Filed March_ 6, 1928.
Now come the defendants, by their attorney, and crave
oyer of the option described in the notice of motion for judgment, and after the same is read these defendants demur again
to the said notice of motion for the reason that the said paper
· is not an option as alleged in said notice, and therefore, the
said notice is insufficient in law because of said variance.
(Signed) ALBERT V. BRYAN, p. d.
The foregoing is an additional ground of demurrer tendered to the plaintiff's notice of motion in this case.
' Teste: This 7th day of December, 1928.
WM. P. WOOLLS, Judge.

rs
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CONTRACT.

Welch & Batcheller,
119 South Royal Street,
Alexandria, Virginia.
You are given the exclusive right, for fifteen days from
to-day to sell my farm on Leesburg Pike containing 37 to 40
acres, more or less, with 14 room house, two baths and beautiful grounds and dairy barn and milk house. Possession in
90 days or sooner, fo·r the price of $21,000 (twenty-one thousand dollars) "rith $10,000 cash, and balance in one and two
years, assuming first trust for $7,000.00 to run to December
15, 1926; this to include your 5 per cent commission on gross
sale.
jsj

ROBERT S. OLIVE·R, Owner.

The foregoing is tpe paper writing of which oyer was craved
by the defendants in this case and presented in open court in
response to the can.
Teste: This 7th day

~f

December, 1928.

WM. P. WOOLLS, Judge.
page 10
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SPECIAL PLEA.
Filed March 5, 1928.

And these defendants, by their attorney, come and say
that the supposed cause of action in the notice mentioned
did not accrue to the said plaintiff at any time within one year
next before the commencement of this action in manner and
form as the plaintiff has in said notice complained against
them, and this the said defendant are ready to verify.
(Signed)

ALBERT V. BRYAN;p. d.

.The foregoing is a plea tendered to the plaintiffs' notice
of motion in this case.
Teste: This 7th day of December,-1928.

\VM. P. WOOLLS, ,Judge.
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PLEA.
Filed Jannary 5, 1928.
Now come the defendants C. D. Welch and C. C. Batcheller,
by their Attorney Albert V. Bryan, and deny that they are
indebted unto the plaintiff in any sum, and they further deny
that there were ever employed by the plaintiff or G~orge
Davis as alleged in said notice, or that they fraudulently or
unlawfully, or deceitfully, or otherwise used any contract,
option or right to sell as alleged in said notice for motion,
or in any wise.
(Signed) .ALBERT V. BRYAN, p. d.

page 11

The foregoing is a plea tendered to the plaintiff's notice
of motion in this case.
Teste: This 7th day of December, 1928.
W~I. P. WOOLLS, Judge.
page 12 ~ ORDER SUSTAINING DE~IURRER.
Seen: Albert V. Bryan, p. d.
Carl Bud,vesky, p. q.
Enter: W. P. W.
Entered 11/1/28.
This day came the plaintiff and the defendant by their
attorneys, and thereupon the defendants demurred to the
notice of motion for judgment filed by the plaintiff, and craved
oyer of the alleged option described in said notice, and after
the said alleged option was read, the said defendants again
demurred, and the defendants also filed a plea of the statute
of limitations.
Thereupon, the Court heard arguments on said demurrer
and on said plea, on behalf of the said plaintiff and defendants, and after carefully considering the said demurrer,
plea and the arguments thereon,· the Court without passing
on said plea doth sustain said demurrer on all the grounds
thereof, and doth dismiss said motion for judgment at the
cost of the plaintiff, to which rulings of the Court the plaintiff excepted.
After the final order was entered in this case
page 13 ~ and at the time of its entry, the plaintiffs, through
counsel, excepted to the action of the Court in sus-
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taining the demurrer lodged to the notice of motion by the
defendants.
Teste : This 7th day of December, 1928.
WM. P. WOOLLS, Judge.
TO: Charles D. Welch and C. C. Batcheller:
TAKE NOTICE that on the 7th day of December, 1928,
at the law office of }foncure, Davis & Budwesky, located at
121 South Royal Street, in the City of Alexandria, Virginia,
we will, through counsel, present to the Judge of the Corporation Court of the City of Alexandria, Virgip.ia, Certificates of Exception for ~ignature in the case recently decided
adversely to our contentions by the Corporation Court of
the City of Alexandria, in 'vhieh we are plaintiffs and you
are defendants. The Certificates of Exception will be presented to the Judge of said Court at the place mentioned,
at the hour of twelve o'clock ~1:.
Respectfully,
D. M. WALLER,
GEORGE DAVIE.
page 14 ~ I hereby accept service of this notice.
ALBERT V. BRYAN,
Attorney for Charles D. Welch and
C. C. Batcheller..
In the Clerk's office of the Corporation Court of the City
of Alexandria, Virginia.
The foregoing is a true and correct copy and transcript
of the entire record in the case of David Waller,. who sues for
the benefit of himself and George Davis, against Charles D.
Welch and C. C. Batcheller, recently pending in this Court,
and I hereby: certify that notice, as required by Statute, was
given to the defendants of the time and place of applying for
copying this record, and I further certify that notice of the
time and place of presentation of certificates of Exception to
the Judge of this Court was duly given to the- defendants
in this case.
Given under my hand this 8th day of December, 1928.
ELLIOTT F. HOFFMAN,
Clerk of the Corporation Court of the City of
Alexandria, Virginia.
A Copy-Teste :
H. STEWART JONES, C. C.
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