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IN THE

Supreme Court of Appeals of Virginia
AT STAUNTON

COMMERCIAL CREDIT COMPANY of Baltimore,
Maryland, Claimant, and J. R. THACKER,
Owner ..... . ..... . .. . . : ......... . .... . . Plaintiffs-in-Error

VS.

THE COMMONWEALTH OF VIRGINIA ... Defendant-in-Err or

From the Circuit Court of Bath County
Rule of the Supreme Court of Appeals with Respect to How Briefs of
Counsel Shall Be Printed

"The Briefs shall be printed in type not less in size than small
pica and shall be nine inches in length and six inches in width, so as to
conform in dimensions to the printed records along with which they are
to be bound, in accordance with Act of Assembly approved March 16,
1903; and the Clerks of this Court are directed not to receive or file
a Brief not conforming in all respects to the aforementioned requirements."
The foregoing is printed in small pica type for the information of
...

c ~:.: nsel.

HAMPTON H. W A YT,
Clerk.
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IN THE

Supreme Court of Appeals of Virginia
AT STAUNTON

COMMERCIAL CREDIT COMPANY of Baltimore,
Maryland, Claimant, and J. R~ THACKER,
Owner ................................. Plaintiffs-in-Error

vs.

In Re One Ford Coupe, Model
A, West Virginia License No.
304-443. Value, $407.35

THE COMMONWEALTH OF VIRGINIA .. . Defendant-in-Error
To the Supreme Court of Appeals of Virginia at Staunton:

Your Petitioners, the Commercial Credit Company of Baltimore,
Maryland, and J. R. Thacker~ respectfully represent unto your Honorable body that they are aggrieved by the verdict and judgment of the
Circuit Court of Bath County, Virginia~ in the above styled proceeding, wherein the said Circuit Court dismissed the claim of the said
Commercial Credit Company of Baltimore, Maryland's, claim to the
above described car, and ordered the said car forfeited to the Commonwealth of Virginia, to which verdict and judgment petitioners
duly excepted.
Petitioners herewith file a certified transcript of the record in
this case.
STATEMENT OF FACTS
In this case the above described car was seized by certain parties
to be duly authorized officers acting .under Acts of General
Assembly, 1928, page 990. The facts are as follows:

~!aiming
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A PRELIMINARY QUESTION

A preliminary question arising in this case is whether or not the
three bills of exception are properly signed or should under the circumstances be given credence. Facts are as follows:
Judge George K. Anderson, who tried the case, was taken ill
some time before the sixty days expired, and in order to save him
trouble and not worry him while he was ill, Commonwealth's Attorney
Byrd and attorneys for petitioners agreed to his signing bills as they
are now. These papers were sent to the Judge at his office some time
before the expiration of the sixty days allowed, reaching him after he
was taken sick,' and before he became unconscious. Mrs. Anderson
acknowledged receipt ot the papers and wrote that she would present
them to him as soon as he was better. He grew steadily worse, however, and became unconscious, remaining so until his death. At that
time Judge John Hart, of Roanoke, was holding a term of the court
in Alleghany County for Judge Anderson, and while it was known
that Judge Anderson was ill, it was hoped that he would recover. On
the fifty-ninth day, however, Mrs. Anderson sent papers by mail
(reaching Covington in th~ morning) to petitioner, saying that the
Judge was unable to attend to it. Petitioner at once presented them
to Judge Hart, who signed them as the Judge sitting for Judge Anderson in Alleghany at a regular term of the court there, he holding
court there and signing the papers because of the physical inability of
Judge Anderson to do ~o. The papers were signed on the fifty-ninth
day. It is neither the fault of the Commonwealth nor of petitioners
that .these papers were not signed personally by the Judge. The difficulty came from his illness shortly to be followed by his death. If
Judge Hart was not authorized to sign the papers, no one was. If
under the circumstances they were good without signature, then they
are still good, whether Judge Hart signed them or not.
This question is presented as a preliminary one for the consideration of the court.
A copy of this brief was mailed to Commonwealth's Attorney
Byrd, and to the Attorney General of the state on May 6, 1930.
On the 22nd day of September, 1929, Sheriff Luther Hepler, of
Alleghany County, Virginia, went "still" hunting near the Bath
County line of said county. He was accompanied by Deputy William
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Otten, who had been appointed a state prohibition officer in April of
the same year, but had since accepted the office of Deputy for Sheriff
Hepler, and that day drove the Sheriff's car. While still near the
county line, they saw the car in controversy here approaching from
Bath County. Neither officer knows· exactly where this line runs, but
it is very near the road and the road runs from one county into the
other several times in that locality. Somewhere about the county line,
the Thacker car stopped. A man got out carrying a sack or bag,.
which contained something heavy, and seeing the officers, he took to
the woods. The officers examined the bag and found ardent spirits
therein. They then pursued the man, but failed to catch him. The
car was not searched here, and the man in the car drove it off.
After trying unsuccessfully to get the man who had the liquor,
the officers turned their car and drove into Bath County, where about
a mile from where the liquor was found, they saw the car parked near
the residence of an aunt of the owner of the car. They then, and not
till then, searched the car, and found nothing contraband therein.
They, however, seized the car, and being unable to unlock the engine,
borrowed a log chain and towed the car to Covington in Alleghany
County. Later they notified the Sheriff of Bath County by letter,
and the Commonwealth's Attorney of Bath County, that they had the
car, but did not deliver said car to the Bath County officials till the
morning of November 20th, two days before the day set for the trial
of the forfeiture case. lVIeanwhile, the Commonwealth's Attorney
advertised the car for four weeks instead. of two, as the statute requires, and was ready with the papers when the car was brought to
him. The attention of the court was called to all these facts, but the
court overruled technicalities, and declared the car forfeit.
The Commercial Credit Company interplead answering the information and asking that the car be turned over to them. They
offered proof that they did not know of the use of the car in carrying
whiskey and that they simply financed the purchase of a car by a man ·
who received a salary of $200.00 per month. They did not claim to
have docketed the lien, but showed the original contract between them
and Thacker, which gave them as between themselves a lien on the
car, permitting them under certain circumstances to take possession of
same, their contract being the usual conditional sales contract.
The car bore a West Virginia license, and was leased at Rainelle,
Greenbrier C-ounty, West Virginia.
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The said Credit Company claimed the car under their contract and
asked ~at as the same was not properly forfeit to the state because of
faulty seizure, it be released to them without assessing costs against
them.
The Court declared the car forfeit, and refused to permit said
company to have said car (or to pay the costs and get their car), and
an appeal was noted.

ARGUMENT
There are five assignments of error in the case, as follows :
1st-The demurrer to the Information. The Court overruled
said demurrer, and proceeded with the trial of the case without correction.
2nd-The place of the crime was not conclusively proved. That
is, it might have been in Alleghany County or in Bath County, but not
in both. Unless shown to be in Bath, case should have been dismissed.
3rd-If in Bath County, the officers were out of their bailiwick,
and were private citizens with no authority to seize car, and car
should have been released.
4th-The information does not say that liquor was found in car
when search was made, and the evidence is positive that no liquor was
in the car at the time of the search and seizure. The car should have
been released on that testi~ony, and on the failure of the information
to charge according to the statute.
5th-The court erred in not permitting the Commercial Credit
Company to pay the costs and take its car.

DEMURRER
The court should have sustained the demurrer. The information
merely states that the proper officers have in their possession a car that
had been used in transporting liquor; the statute requires that the
liquor be found in the car upon search by officers charged with the
enforcement of the law. If the statute requires it, the information
should state it, and if it fails_ to state matters necessary to a forfeiture,
the information is defective. You cannot make out from the information the issue required in the statute (Acts 1928, page 992, Sec.
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(g) which says that the issue is whether ardent spirits were in the car
at the time of the search. The information does not even state that
there was a search. The only issue that can be made out from the
information is "whether the car had been used in the transportation
of liquor in Bath County." The demurrer should have been sustained
because it does not state a case. The court erred in not sustaining the
demurrer and dismissing the information.
II-THE PLACE OF THE OFFENCE
The question is jurisdictional. The statute requires the car to be
seized when and where the liquor is found therein. This liquor is not
proven to have been found in Bath County, but in Alleghany County.
Both officers say that Ryder left the car in Alleghany County and
dropped the liquor there. If the situs of the discovery rules, Bath
County had no jurisdiction, and the case should have been turned over
to Alleghany. The statute provides that the officer making seizure
· and finding liquor shall turn the liquor over to the sheriff of the county
and shall notify the commonwealth's attorney. If, therefore, when
the car stopped it was in Alleghany, and the liquor was found in the
car, the report should have been made to Alleghany County officials
and Bath has no jurisdiction. The mere fact that some one after the
liquor was found seized the car and ran into Bath County with it
should not deprive Alleghany of her jurisdiction. If Alleghany had
jurisdiction, then the advertisement in Bath was illegal, the information was illegal, the trial was illegal, and the judgment is illegal.
III-MEN SEIZING THE CAR NOT OFFICERS
Under the statute, no one can seize a car as forfeit to the Commonwealth except an officer charged with the enforcement of the prohibition law. The Sheriff of Alleghany and his deputy are private
citizens in Bath County, and are not charged with the enforcement of
the law there. If the Sheriff of Alleghany and his deputy seized a car
in Bath County one mile from the county line, such seizure was void,
and any act done in furtherance of said seizure is also void. It is
claimed that W. W. Otten was a state prohibition inspector. He was,
however, also a deputy for Luther Hepler, Sheriff of Alleghany
County, and was accompanied by his chief. The Sheriff and his ·
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deputy drove out of Covington together, the sheriff riding and the
deputy driving the car. If any question arose between the inspectors
and the sheriff, which would Otten have obeyed? The county was
Hepler's, the car was Hepler's, the hunt was Hepler's, and Hepler's
deputy acted as chauffeur and drove Hepler's car. They found
whiskey in Alleghany County, and the sheriff and his deputy pursued
the man who had it in Alleghany County. Then they went into Bath
County;where they searched a car in which they found nothing. It
almost becomes ridiculous. The sheriff is in charge in Alleghany, and
they find whiskey. The state inspector is in charge in Bath and they
find a car. They make a lightning chang~"Now you see it, and now
you don't see it"-the whiskey goes to Alleghany and the car to Bath,
and nobody knows just who bossed the expedition or whether they
were officers or not. Petitioners claim that it was incumbent on the
Commonwealth to prove beyond cavil that Otten was not Hepler's
deputy in Bath County, and that the inspector, properly authorized,
was in charge of the party which seized the car in Bath County.
Petitioners also claim that the acceptance of the deputyship from
Hepler vacated the position of state inspector made a month previously. "No man can serve two masters."
The court should have dismissed the car for the reason that the
<...fficers seizing the same were outside their jurisdiction and were not
~t the time charged with the enforcement of the prohibition law.
IV-LIQUOR NOT FOUND WHEN CAR WAS SEARCHED
f

The Statute, Acts 1928, page 992, sections (f) and (g) provides
i·hat any person claiming a lien on the car may answer the information
on oath, setting forth the nature of his claim, etc., and if the claimant
deny that ardent spirits were in the car at the time of the seizure
thereof, the court may submit the question to a jury or try the issue
himself if no jury is demanded. If he shall so find or if the jury so
rind, the "judgment shall be to entirely relieve said car from forfeiture, and no costs shall be taxed against said claimant.''
The case at bar 6ts exactly the above law. The claimant answered under oath, denying that ardent spirits were found in the car
at the time of the search. The witnesses so testified (see Otten's
evidence) "A mile away from where they had found the liquor they

Commercial Credit Co., etc., et als, vs. Com. of Virginia

7

found the car parked . . . At this point and some time after finding
the whiskey they searched the car, but found nothing contraband
in it."
The facts fit the law exactly, and the court should have entirely
relieved the car from forfeiture.
V-CLAIMANT ENTITLED TO CAR O.N PAYMENT

OF FEES
Even if the car had been forfeit, the claimancy under which the
statute had a right to receive the car upon payment of the costs, which
right was denied by the court. It was decided that in as much as the
conditional sales contract between Thacker and the Commercial Credit
Company of Baltimore, Maryland, was not recorded in the county
where the same was made, said contract had n<_> binding force here.
The question of the effect of recordation of such contracts is
irrelevant in cases like these. A failure to record such contracts
operates only in favor of creditors and purchasers for value without
notice, and the Commonwealth is neither a creditor nor a purchaser.
The leading case on this point is General Motors Acceptance
Corporation against the United States, 23 Fed. (2d) 799, which came
up from North Carolina, whose statute is very similar to ours. The
court said in that case :
"The government contends that because the contr.act oi
effective against claim of the United States for forfeiture
and that under North Carolina Registration Statute (C. S.
Sections 3308, et sec., as amended) requiring the registering
of such contracts to make them valid as against creditors or
purchasers for value, the failure to register renders appellant's lien void as against the government's claim of forfeiture. We cannot accept this view."
Such laws, and in this the North Carolina law is specific, are designed for the protection of creditors and purchasers for value, without notice, and the government of the United States in a forfeiture
proceeding of this kind does not come under either class. State v.
Hall, 91 West Virginia 648-114 S. E. 250; United States v. Torres
(D. C.) 291 F 138; Motor Company 'l!. Jackson, 184 N.C. 328; 114
S. E. 478. In the Torres case, Judge Soper discusses this question,
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and properly we think reaches the conclusion that even in the absence
of recordation, the rights of the United States as defined by the
National Prohibition Act are subordinated to the rights of bona fide
lienors without notice of the illegal use of the carrying vehicle."·
The statutes of North Carolina and Virginia are similar in their
provisions, and the ruling in the above case should control this case.
The North Carolin3: statute as to conditional sales is as follows:
"All conditional sales of personal property in which
the title is retained by the bargainer, shall be reduced to
writing and registered in the same manner, for the same
fees, and with the same effect as is provided for chattel
mortgages . . . " N. C. Consol. Sts. 1919, Sec. 3312.
The section regarding Chattel Mortgages is as follows :
"No deed of trust or mortgage for real. or personal
property shall be valid at law to pass any property as
against creditors, or purchasers, for a valuable consideration
from the donor, bargainer, or mortgager . . . " N. C.
Consol. Sts. 1919 Sec. 3311.
The Virginia Statute is as follows:
"Every sale or contract for the sale of goods and
chattels wherein the title thereto or a lien thereon is reserved until the same be paid for, in whole or in part, or the
transfer of title is made to depend on any condition, where
possession is delivered to the vendee shall in respect to such
reservation and condition be void as to creditors of the vendee who acquire a lien upon the goods and as to purchasers
from the vendee, for value without notice from such vendee
. . . " unless properly docketed. Code 1924 Sec. 5189.
"Expression of one excludes others." The reason the failure to
docket or record the contract renders it void as to creditors and purchasers for value without notice, is that the legislature' mentioned both
these classes as parties to whom an unrecorded writing would be void.
The State of Virginia is neither a creditor nor a purchaser for value
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without notice, and if the legislature intended that failure to record
the lien should make said lien void as to the state, it should have said
so. The claim of the state not being mentioned in the statute, is not
covered by the statute. The court should have turned the car over to
the Commercial Credit Company without costs because of irregularities in the seizure, but if it held that the seizure was proper, it
should have turned it over upon payment of costs.
VI-THE THREE BILLS OF EXCEPTION
No. 1-Bill of exceptions Number One is that the court refused
to sustain the motion on part of defendant to quash the information
and deliver the car to the Commercial Credit Company of Baltimore,
Maryland, without any costs, on the ground that the car had been improperly seized, and
That the said company had a right to have the car even if it were
properly seized upon payment of costs, which claim the court refused
and rejected, and ordered the said car to be sold.
This matter has been fully treated above, and the argument need
not be repeated here.
No. 2-Bill of exceptions Number Two merely states the same
problem in another way.
No. 3-Motion to dismiss the car because the officers were out of
their jurisdiction when they seized it is the ground stated in Bill of
Exceptions Number 3. This, too, has been treated above.
Your petitioners therefore pray that this court will grant a writ
of reeoe and supersedeas to the circuit court of Bath County, and
that this case may be reviewed by this court and that the verdict of
the Judge and the Judgment of the court may be reversed, and that
this court may enter up such judgment as the evidence justifies, and in
duty bound petitioners will ever pray, etc.
COMMERCIAL CREDIT COMPANY
OF BALTIMOR~, MARYLAND.
J. R. THACKER.
By Counsel.
C. B. CUSHING,
Attorneys for Petitioners.
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I, C. B. Cushing, Attorney at Law, practicing in the Supreme
Court of Appeals of Virginia, certify that in my opinion the Circuit
Court of Bath County, Virginia, in the above styled case should be
reviewed and reversed by the Supreme Court of Appeals of Virginia.
C. B. CUSHING.
Received May 10, 1930. H. W. H.
Writ of error granted. Bond, $150.00. 5-16-30.
H. B. GREGORY.
VIRGINIA:
ALLEGHANY COUNTY, To-wit:
This day C. B. Cushing personally appeared before me in my said
county and made oath as follows:
Judge George K. Anderson, who tried the case of Commonwealth against J. R. Thacker and one Ford Car was taken ill some
time before the sixty days allowed to claimant of said car to file his
bill of exceptions expired, and in order to save him trouble and worry
while he was ill, the Commonwealth's Attorney and the attorney for
petitioners agreed to have him sign the bills as they are now. These
papers were at once sent to Judge Anderson within· the sixty days,
reaching his office before he became unconscious. Their receipt was
acknowledged by Mrs. Anderson. A day or two after their receipt
and before he had acted on them in any way the Judge became unconscious, remaining so until his death some time after the sixty days
had expired. On the fifty-ninth day, however, Mrs. Anderson sent
the papers back to petitioner's counsel, the papers reaching Covington,
where Judge Hart was sitting for Judge Anderson on the morning of
the fifty-ninth day. They were presented to Judge Hart and signed by
him under these circumstances. Judge Anderson never recovered consciousness, and died a short time after the signing of the papers.
C. B. CUSHING..
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Sworn to by the above named C. B. Cushing before me in my said
county this, the 9th day of May, 1930.
R. C. STOKES.
Commissioner in Chancery for Alleghany Circuit Court.
Counsel for petitioner ·in above case having asked for a copy of
the information, I send him the copy hereto appended, properly certified as a correct copy.
IN THE CIRCUIT COURT OF BATH COUNTY
State of Virginia,
County of Bath, to-wit:
Be it remembered that H. H. Byrd, Commonwealth's Attorney
for Bath County, Virginia, who prosecutes on behalf of the Commonwealth of Virginia, comes and gives the said court to understand
and be informed that in the 21st day of September, 1929, a certain
Ford Coupe automobile, engine No. A 1792393 and license .No. W.
Va. 209-443 was seized by authorized officers, which said automobile
was then and there used to transport ardent spirits illegally and to
transport ardent spirits for an illegal use by J. R. Thacker in Bath
County, ·virginia, against the peace and dignity of the Commonwealth.
WHEREFORE, the said commonwealth's attorney prays that
said automobile may be condemned and sold and the proceeds disposed of according to law, and that J; R. Thacker and all other persons
in interest may be cited to appear and show cause why said automobile
should not be condemned and sold to enforce the forfeiture of same.
This day personally appeared H. H. Byrd, Commonwealth's Attorney for and in the county and state aforesaid and made oath in due
form of law that the facts contained in the above information are true
to the best of his knowledge and belief.
Given under my hand this lOth day of October, 1929.
I

ROBT. M. MUSTOE,
Clerk of the Circuit Court of Bath County, Virginia.
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A Copy, Teste:
ROBT. M. MUSTOE, Clerk.

Filed in the Clerk's Office of Bath Circuit Court, October 10,
1929.
ROBT. M. MUSTOE, Clerk.
. A Copy, Teste:
ROBT. M. MUSTOE, Clerk.
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*VIRGINIA:
Ip the Circuit Court of the County of Bath

BE IT REMEMBERED THAT HERETOFORE, TO-WIT:
At a Circuit Court of the County of Bath on Friday, the twenty-second day of November, in the year of our Lord, nineteen hundred and
twenty-nine, the following order was entered in the words and figures
followi~g, to-wit:
COMMONWEALTH OFVIRGINIA

v.

Upon Information

]. R. THACKER AND FORD COUPE, ENGINE NO. A-1792393;
W. VA. STATE LICENSE NO. 209-443

\

The Attorney for the Commonwealth having filed in the Clerk's
Office an information in the name of the Commonwealth against the
automobile aforesaid, which information is sworn to by the Attorney
for the Commonwealth and the Clerk on filing thereof having issued
the notice required by law citing all persons in interest to appear on
the first day of the present term to show cause why said property
should not be condemned and sold, a copy of which notice was posted
at the front door of the Court House by the Clerk and published by
him for two successive weeks in the Bath County Enterprise, a newspaper published in Bath County (at least ten days before the return
day of such notice) ; this day came the attorney prosecuting_ on behalf
of the Commonwealth, whereupon comes the Commercial Credit
Company by C. ]. Batchelor, who on the 22nd day of November,
1929, filed its answer under oath and prays to be made-a defendant to
said information and sets up its claim as lienor against said automobile
and the Court having heard the evidence, doth dismiss the petition of
the said Commercial Credit Company, leinor claimant, and it appearing to the Court from the evidence that the said Ford
2*
*Automobile, Engine No. A-1792396 was captured while
transporting ardent spirits contrary to law, it is, therefore,
ordered that the sheriff shall sell said Ford Automobile, Engine No.
A-1792393 by way of public auction at the front door of the Court
House after having advertised the same, for cash and out of the
proceeds of the sale, will pay, first the court costs upon said information, including fee for Commonwealth's Attorney of $25.00; to the
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officers seizing said car the sum of $25.00; five per cent. commission to the sheriff making sale. If such proceeds shall be more than
sufficient to pay the costs as aforesaio, the residue shall be paid into
the State Treasury for the benefit of the Literary Fund, and the
Sheriff is directed to report to this court at the next term thereof,
showing his proceedings hereunder, together with all his vouchers.
Provided, however, that before said sale shall be made, the attorney
for the Commonwealth shall notify the Governor of such. forfeiture,
giving him a fair description of the forfeited vehicle as required by
Acts of General Assembly of 1928, page 994, and shall have received
from the Governor a notification permitting said sale. And the Commercial Credit Company, defendant lienor, desiring to apply for a
writ of error, execution of this judgment is suspended for sixty days
upon execution by the defendant within ten days of bond in the penalty of $500.00, with surety .approved by the clerk of this Court and
conditioned according to law.
GEO. K. ANDERSON, Judge.
And on another day, to-wit, on the 21st day of January, 1930,
an order was entered by Ron. John M. Hart, Judge of the Hustings
Court of the City of Roanoke, sitting for the Judge of the Cir3*
cuit Court for the County of Alleghany at the January *term
thereof, 1930, and in the words and figures following, to-w\t:
COMMONWEALTH OF VIRGINIA

v.

Forfeiture Proceedings

FORD COUPE, MODEL A, WEST VIRGINIA LICENSE
204-443, J. R. THACKER, Owner, and THE COMMERCIAL
CREDIT COMPANY OF BALTIMORE, MARYLAND,
Claimant.
This day the Commercial Credit Company of Baltimqre, Maryland, presented to me, John M. Hart, Judge of the Hustings Court
for the City of Roanoke, sitting for the Judge of the Circuit Court of
Alleghany C9~nty at its January term, 1930, its three bills of exception in the above styled case, together with certain letters showing the
disability of George K. Anderson, Judge of the Circuit Court of Bath
any Alleghany County, and prayed me, the said Judge sitting for
said George K. Anderson, to sign said bills of exception and certify
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them to the Clerk of Bath County Circuit Court, which is accordingly
done. The Clerk will enter the above order in his Law Order Book.
JOHN M. HART,
· Judge of the Hustings Court of the City
of Roanoke, sitting for the Judge of the
Circuit Court for the County of Alleghany at the January term thereof, 1930.
VIRGINIA:
In the Clerk's Office of the Circuit Court of the County of Bath,
January 22, 1930
The foregoing order was presented and admitted to record at i
o'clock, p. m.
Teste: ROBT. M. MUSTOE, Clerk.
4*

*COMMONWEALTH OF VIRGINIA
v.

Bill of Exceptions No. One

FORD COUPE, MODEL "A" W. Virginia License No. 204443;
J. R. THACKER, Owner, and COMMERCIAL CREDIT
COMPANY OF BALTIMORE, MARYLAND, Claimant,
Defendants
Be it remembered that upon the trial of this cause, after the de~
fendant, The Commercial Credit Company of Baltimore, Maryland,
had demurred to the information filed by the Commonwealth's Attorney in this cause, and the said demurrer had been overruled by the
court, that the following facts were testified to by the following named
witnesses, in this cause :
W. W. Otten testified that he was appointed by the Attorney
General as a State Prohibition Officer in March, 1929, and qualified
as such before the clerk of the circuit court of Alleghany County in
April, 1929,· being at that time and since acting as duly appointed
deputy for Luther H. Hepler, Sheriff of Alleghany County, Virginia,
and that he deemed hitnsel£ at the time of the seizure of the car a duly
appointed and qualified prohibition inspector, with the power to make

-~~--~~~~~~---
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arrests in any county in the State of Virginia in proper cases. That
in the forenoon of September 21, 1929, witness and L. H. Hepler, the
Sheriff of Alleghany, went together near to the Bath County line between Bath and Alleghany to investigate certain reports about alleged
bootlegging there. Shortly after noon they saw approaching them
from the Bath County side of the line the above described car, driven
by J. R. Thacker. Officers did not and do not know the exact situation
of the line, but it is approximately the public road. Car stopped at or
very near the county line, on the Bath County side of the road, if the
line is the middle of the road, and a man named Bias Ryder got out
carrying a bag or sack with something heavy in it. Officers halted
the man and drove past the car, following him. He dropped the bag
·and ran away. Officers examined the bag and found therein two jugs
of corn whiskey. This bag was dropped on one side ·of the Hughes
Gap road and probably within six feet of the county line, either in
Bath County of Alleghany County, officers believing it to have been
dropped in Alleghany County. Officers left their car standing and
pursued Ryder, but he made good his escape.
While this was going on, J. R. Thacker turned his car ar:ound
and ran it back into Bath County. Having failed to capture the man,
but having taken possession of the liquor, the officers followed after
the other car. It was out of sight, but having recognized the man,
they turned up Thacker Hollow, a feeder to Hughes Draft Road, and
a mile away from where they had found the liquor they found the car
parked on the side of the road about a hundred yards from the· residence of Sarah Thacker, an aunt of J. R. Thacker. Thacker was not
in the car and has not been seen since the car was seized. At this
point and some time after the finding of the whiskey they searched the
car but found nothing contraband in it. In the car they found
Thacker's papers, which are filed with the evidence, being identified
by witness. Nothing contraband was found in the car. The engine
was locked, and being unable to start same, they borrowed a tow line
and towed the car to Covington, Alleghany County, Virginia, where
it was kept until two days before the trial, when it was delivered to the
Sheriff of Bath County. The point where the car was searched was
about one mile from the county line, in Bath County.
L. H. Hepler, Sheriff of Alleghany County, testified to the same
effect, and produced one of the jugs of corn whiskey which were
found in the bag.
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TESTIMONY FOR COMMERCIAL CREDIT COMPANY
Mr. Batcheldor testified to following facts: He represents the
Commercial Credit Company of Baltimore, Maryland, which company
financed the purchase of this car from the Rainelle Motor Company,
of Rainelle, West Virginia. This company made the usual inquiries as
to the occupation and financial responsibility of J. R. Thacker
5*
and found that *he was a coal miner, and that his wages
amounted to about $200.00 per month. It learned nothing to
his discredit and advanced the price of the car, having had Thacker
sign a contract and a note, which contract gave the company the right
to seize the car if the installments fixed in the contract were not
promptly paid when due. This contract, however, is not recorded in
West Virginia, and of course not in Virginia, as Thacker lived and
lives in West Virginia. The defendant company has not the title
papers to said car, but only the contract and the note aforesaid.
Thacker is several installments in arrears and the total he owes for
the car is $407.35. Company claims the right to take possession of
the car under the lien reserved in the contract.
Company had no notice and had no reason to suspect and did not
suspect that the car would be used illegally and has acted in absolute
good faith. The papers mentioned in this testimony were filed and
copies of the same will be filed herewith and attached hereto.
No testimony was offered contradicting in any way any of the
above witnesses.
And the defendant, the Commercial Credit Company of Baltimore, Maryland, moved the court to quash said information and to
deliver said car to said company
First-On the ground that said car had been improperly seized
by the officers who took possession thereof, the same not being liable
to seizure at the time of said seizure, and that this being so, no costs
should be assessed against the car or the said company, and claiming a
valid lien against said car as between said company and said J. R.
Thacker.
Second-For the reason that the said company had in good faith
financed the purchase of said car, without any notice that the same
would be used illegally, and that said company had a genuine claim to
said car and was in reality the owner thereof.
_
But the Court overruled said motions and ordered that the said
car be forfeited to the Commonwealth and not delivered to said defendant company, to which action of the court in overruling said
motion to deliver said car to said company pursuant to its lien there-
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on, and in forfeiting said car to the Commonwealth of Virginia aud
ordering it sold, the said Commercial Credit Company of Baltimore,
Maryland, by counsel excepted, and 'tenders this, its first bill of exceptions, which it pn;~.ys may b'e signed, sealed, and enrolled and made
a part of the record in this cause, which is accordingly done, this the
21st day of January, 1930.
JOHN M. HART,
Judge of Hustings Court for the City of
Roanoke, sitting for the Judge of the
Circuit Court for the County of Alleghany, at the January Term, 1930.
6*

*COMl\IIONWEALTH OF VIRGINIA
v.

Bill of Exceptions No. Two

FORD COUPE MODEL "A" West Virginia License No. 204443;
J. R. Thacker, Owner and Commercial Credit Company of Baltimore, Maryland, Claimant
Be it remembered that upon the trial of this case after the defendant, The Commercial Credit Company of Baltimore, Maryland,
had demurred to the information filed by the Commonwealth's Attorney in this cause, and the said demurrer had been overruled by the
court, and after the testimony fully set forth had been heard by the
court, that the claimant The Commercial Credit Company denied
that any ardent spirits were in the said car at the time of the seizure
thereof contrary to law, and moved the court which had heard the
case without the intervention of a jury to entirely relieve said property
from forfeiture and that no costs be taxed against said claimant; and
the court having heard the evidence set forth in Bill of Exceptions
Number 1, overruled said motion of Claimant, and ordered the said
car forfeited to the Commonwealth, and refused to deliver same to the
claimant, and directed that said car be sold, and refused to permit the
claimant, The Commercial Credit Company to take said car either with
the payment of the costs or without, to which action of the court in
overruling said motion and in refusing to allow the claimant to have
possession of said car the said Commercial Credit Company by counsel excepted, and tenders this its second bill of exceptions, which it
prays tnay be signed, sealed, and enrolled and made a .part of the rec-
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ord in this case, which is accordingly done, this the 21st day of January, 1930.
JOHN M. HART,
Judge of Hustings Court for the City of
Roanoke, sitting for the Judge of the
Circuit Court for the County of Allghany, at the January Term, 1930.

7*

*COMMONWEALTH OF VIRGINIA
v.

Bill of Exceptions Number Three

FORD COUPE MODEL "A" West Virginia License No. 204443;
J. R. THACKER, Owner, and COMMERCIAL CREDIT
COMPANY OF BALTIMORE, MARYLAND, Claimant
Be it remembered that upon the trial of this cause after the defendant, the Commercial Credit Company of Baltimore, Maryland,
had demurred to the information filed by the Commonwealth's Attorney in this cause and the said demurrer had been overruled by the
court, and after the evidence fully set forth in Bill of Exceptions
Number One had been taken, the said Commercial Credit Company
of Baltimore, Maryland, moved the court that said car be dismissed
from custody and that the same be turned over to claimant for the
reason that the evidence showed that .the officers who seized the said
car were out of their jurisdiction, being officers of Alleghany County,
and not officers of Bath County, where all the evidence shows that
the car was seized. Claimant averring that the acceptance of the
position of Deputy Sheriff for L. H. Hepler by W. W. Otten disqualified him for the office of State Prohibition Inspector, but the
court overruled said motion of claimant and refused to deliver said
car to claimant, either without payment of costs, or upon payment of
costs; to which action of the court in refusing to deliver said car to
claimant, the defendant, The Commercial Credit Company of Baltimore, by counsel excepted and tenders this its third bill of exceptions
which it prays may be signed, sealed, and enrolled and made a part
of the record in this case, which is accordingly done, this 21st day of
January, 1930.
JOHN W. HART,
Judge of Hustings Court for City of
Roanoke, sitting for the Judge of the
Circuit Court of Alleghany County, at
the January Term, 1930.
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*VIRGINIA:
In the Office of the Clerk of the Circuit Court of the
County of Bath, May 6, 1930

This day appeared in the office aforesaid, H. H. Byrd, Commonwealth's Attorney, for the County of Bath, and noted his objections
to the filing of the bills of exception, Nos. 1, 2, and 3, in this case, on
the grounds that they were not signed by the Judge of the Circuit
Court of the County of Bath, but were signed by the Judge of the
Hustings Court of the City of Roanoke, sitting for the Judge of the
Circuit Court of the County of Alleghany.
Teste: ROBT. M. MUSTOE, Clerk.
VIRGINIA:
In the Clerk's Office of the Circuit Court of the County of Bath
I, Robt. M. Mustoe, Clerk of the Circuit Court of Bath County,
Virginia, do certify that the foregoing is a transcript of the record
and proceedings in the case of Commonwealth of Virginia vs. Ford
Coupe, Model A, West Virginia License 204443, Engine No. A1792393, J. R. Thacker, Owner, and The Commercial Credit Company of Baltimore, Maryland, Claimant, as fully as the same appears
on file and of record in my said office.
And I further certify that the notice required by Section 6339 of
the Code of Virginia was duly given to counsel for Plaintiff.
G~ven under my hand this 6th day of May, 1930.
ROBT M. MUSTOE, Clerk.
Clerk's fee for transcript, $5.50.
A Copy, Teste:
H. H. WAYT, Clerk.
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