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IN 'l'HE

Supreme Court of Appeals of Virginia
A'r

RICHMOND.

Record No, 2236
THE HOME INSURA.NUE COMP ANY, NEvV YORK, A
CORPORATION,

versus
GEORGE R. Bl~RRY AND HERBERT BARNES,
TRUSTEE.
. PETITION FOR WRIT OF ERROR.

-To the Honorable Ju.r;tfres·of the {'htpremc Coud of .Appeals
of Virginia:
Your petitioner, The Home Insurance Company, New York,
a corporation, respectfully represents that it is aggrieved by
a final judgment of the Circuit Court of the County of Ac·
comae entered on the 24th day of ,June, 1939, in a case wherein
it, The Home Insurance Company, New York, was defendant
and George R. Berry and Herbert Barnes, Trustee, were
plaintiffs. It is also aggrieved by a further order entered hy
said Court in said case 011 June 30, 1939, wherein the
2·• court refused to set aside *the order complained of upon
a motion on after-discovered evidence.
The suit in this case was brought on notice of motion for
judgment wherein the plaintiffs sought recovery under a fire
insurance policy issued by the defendant company through its
agent, H. R. Hearne, of Onancock, Virginia, to George R.
Berry, which carried a loss payable clause· payable to Her·
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hert Barnes, Trustee, the policy insuring against loss by fire a
frame building, and furniture and fixtures therein located,
at Garg·atha, Accomac County, Virginia, up to the aggregate sum of $2,000~00. 'I1his property, according to the proof,
was totally destr9yed by a fire which occurred shortly after
the policy was ~ptained, namely, on the 23rd day of June,
1938.
· .. -· ·
·
],rom a certified transcript of the record exhibited herewith, it will be seen that a judgment· was rendered against
the defendant in fayor of the plaintiffs for the amount of
$2,000.00 with interest thereon from the 25th day of September, 1938, together with costs incurred.
Your petitioner is advised, and represents, that the judgment so entered by the Circuit Court of Accomac County on
the 24th day of ,Tune, 1938, as well as the judgment entered
on the 30th day of J unc, 1938, refusing· to set aside this judgment, upon motion, is erroneous, and the defendant is aggTievcd thereby and, therefore, it prays that this Hon:3=~ orable Court will grant a *writ of error and sitpersedeas
therefi·om, and it asks that the same may be reviewed
imd reversed.

STATEMENT OF FACTS.
From an examination of the testimony found, it will be
noted that the plaintiff, sometime during· the year 1924, purcliascd a lot of land at Gargatha, Virginia, embracing 10
acres, from a. Mrs. Wessells and, shortly thereafter, he erected
on this lot a two-story frame building- for the purpose of con-.
ducting- a merchandise store, and "Filling Station". According· to the testimony of Georg·e R. Berry, who will be
spoken of hereinafter as the })laintiff, the original cost of
this building when erected in 1926, exclusive of certain work
alleged to have been performed by the plaintiff himself, was
$3.800.00. The plaintiff also testified, that the building at
the time it was destroyed by fire on the 23rd day of June,
] !>38, was then in very good condition. According to the
testimony of Herman · ~ W ntRon, a witness introduced on
behalf of the defendant (MS. R., pp. 99-1.08} the plaintiff, a
short while hofore the fire, had offered to sell him the property
l1ere · mentioned, including· the fixtureR and the stock of merchandise, which ,vas separately insured by plaintiff's son,
and the lot upon whfoh the building· was located, all for
4·.;.

$3,250.00.
.
*It will be noted that there is no proof as to the actual

value of the building· a.t the timP o.f the fire; while the
value placed upon the fixtures would se~m absurd in view of
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the age and use of such. (See Exhibit 2, testimony of Berry,
page 30.)
The testimony shows that sometime around 1933 George
R. Berry became a voluntary bankrupt, and that, shortly before he conveyed the store and filling staJion, including the
lot upon which it was located, and the ad;ioining lot, which,
according to his testimony, he had paid $4,000.00, previouR
to the erection of the building, to his son George R. Berry :
the date of the deed of conveyance, as disclosed by the Record, page 111, was the 31st day of September, 1933. According to the testimony the fee simple title in this property remained in the son, Howard, until some time during 1936 when
the son reconveyed to the father, the plaintiff in this suit.
According to the testimony of George R. Berry, as well as
that of the son, Howard H. Berry (MS. R., pp. 24 and 47)
both the father and son had owned the .. xeal property mentioned as well as the personal property therein consisting of
the stock of goods and the furniture and :fixtures insured
and, moreover, they had at intervals been in partnership in
the conduct of the business carried on in the store. The
5* exact duration of the individual •and joint operation of
the business was unascertained, if not unasc-ertainabl~,
1-1t the hearing of the case. This will be noted not only from
the testimony of the parties themselves, but also the nebular
status of ownership is revealed in the testimony of the witness, Chandler Taylor, Commissioner of Revenue, found in
the MS. R., at pages 104-105.
According to .the testimony of the son (MS. R., p. 73), as
well as the deductions to be drawn from the testimony of
other witnesses, H. H. Berry was somewhat of a nomad; his
ownership and connection with the business may have been
influenced bv this circumstance. The extent and duration of
his ownership ·in the property here involved is not easy to
ascertain from the record, and it will be seen that the efforts
of counsel to ascertain the_ true status of ownership was prevented by the ruling of the trial judge who restricted the
cross examination of the plaintiff, which ruling is, as hereinafter shown, assigned as error. Accordin~ to the record th()
plaintiff bought the property from a Mrs. Wessells (see Deed
Book Record, page 111). At the time of its purchase a de.
ferred purchase note was given in the amount of $2,000.00.
'this $2,000.00 note it will be observed was assumed by the
~on when he purchased the property shortly before the father
went into bankruptcy in 1933 (MS. R., p. 25), nnd this lien
was assumed by the father after his discharge. The deed
6* of trust securing the obligation, when *placed hy George
R. Berry and wife, named J. Harry Rue as Trustee, and
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subsequent to his. death, the late Benjamin T. Gunter, Jr.,
and Herbert Barnes had been substituted as trustees in the
place of Rue. According to the testimony for s6me years
prior to the date of the fire, Mrs. ·wessells had carried insurance to protect her debt in the Eastern Shore Virginia
E'ire Insurance Company. It is in evidence, through the testimony of Gillespie, the Vice-President of this Insurance Company, that Berry declined to take out the insurance, saying
that he did not have the money to take the same, and at the
time of the fire there was a policy of the Eastern Shore Fire
Insurance Company of Mrs. Wessells upon the building upon
which the Wessells lien was secured in the amount of
$1,500.00; this policy was paid and credited upon the loan ae. cording to the testimony of one of the trustees (R., p. 80).
'J.'he Ownership and Possession of the P.ropcrty lnsiwed in
J.9/JB; A(lvertisem.ent Under Foreclositre Withdrawn
upon Condition Not Fulfillr-d; Facts ·withheld When Insurance Procured.

According to the testimony of H. C. Watson (MS. R., p.
99) the insured, early in 1938, offered to sell him the property insured and invohTed in this suit for $3,250.00, this offer
including not only the building and fixtures mentioned in the
policy, but the lot and stock of merchandise which was insured by the son, H. FL Berry, when the policy was pro7* cured in May, following. *Watson declined to accept
the offer, and according· to the testimo11y of Berry and
his son in February or March an ag-reement was entered into
between the father and son (MS. R., p. 65) in which it was
agreed that the son would rent the building and fixtureB at
· $25.00 per month and the father would sell the son the stock
of goods for $471.00 (MS. R., p. 71). No money seemed to
have passed, but here, as on other occasions, in the reported
trades and exchanges between the father and son (MS. R.,
pp. 65-74), a note was given which was destroyed, as alleged,
in the fire. According to the testimony of the son, he is not
definite as to when he took possession; he says it was in
April or May, 1938, and he seems to have occupied the propP.rtv from then until the time of the fire which occurred at
3 :00 in the moming of June 23rd. No explanation is given
by either the father or son aR to bow the fire occurred. The
i!on, on page 41 of tl1e Record, was merely asked by his counsel whether hP. was there at the time of the fire and what
· happened to him. He said he lost his clothes and he was
Awakened by smoke. The father, who resiqed about six hunclrcd yards from Uie store, said he was awakened by his wife,
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and that when he got to the store the fire was well under way
.
(MS. R., p. 19).
8"'
• .According to the testimony Mrs. Wessells, wil:to had
_long held the $2,000.00 deed of trust upon the property.,
was pressing the plaintiff during the Spring of 1938 for payment upon the loan and at the .April term the late Benjamin
~r. Gunter, Jr., and Herbert Barnes had been substituted as
'l'rnstees in the place of J. Har:r;y Rue. then deceased, and
these trustees, on .April 15, 1938, gave notice in the Penµisula
Enterprise, a paper published at .Acco~ac, Virginia, that they
would sell the property at public auction on May 7th· at 2 :00
p. m. (MS. R., p. 75), Exhibit '' Peninsula Enterprise Exhibit b". Handbills giving the full description found in Exhibit "Y" was filed with motion for a new trial ( MS. R., p.
J 24, and MS.. R., p. 9). According to the testimony, and as
to this there was no dispute, the creditor consented to withdraw the advertisement and postpone the sale upon the plaintiff giving assurance that he would satisfy the demand out
of the proceeds of his berry crop which was shortly to be
sold. See testimony of Barnes (MS. R., p. 77); Berry (MS.
R.~ p. 32); Edmunds (MS. R., p. 80). The promise upon
which the conditional extension was made was not kept by
Berry and as a consequence tl1e trustees were again requested
to advertise and foreclose and, .aooordingly, Barnes wrote the
plaintiff on June 20th that he bad been instructed to proceed
without further delay and that he would accordingly publish
the advertisement again in the papers.' tthis week'' unless the
d~bt was paid.
.
9.• ·· *According to the testimony of Hearne, loca..l agent
for the defendant, on May 28th, 1938, the plaintiff called
him up over the 'phone and requested him to insure the
property here involved, and as · he was not in position
to get around to the place at the time he agreed to bind the
insurance until he saw him. On June 1st he again had a talk
with the plaintiff when he agreed to issue the policy to th~
father in the amount of $1,000.00 on the building and $1,000.00
on the furniture and fixtures; at the same time he placed
$500.00 in the name of the son on the stock of merchandise.
Defendant's agent testified that at the time that he a_ccepted
the insurance he had no knowledge that plaintiff's property
had been advertised under a deed of trust, or that the plaintiff
had been·threatened with foreclosure and, moreover, that the
plaintiff made no statement to him in this respect when he
called at his office on tJ1e 6th dav of lune and told him that he
wanted the loss payable clause in the name of Herbert Barnes
as Trustee. At page 107 the following- is found:
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"Q. Will you please state as to whether at that time you
had.had any knowledg.e that within less than a month previous to that time that his property had been advertised under
a deed of trust for foreclosure for non-payment of past due
interest!
"A. i _h4d
knowledge of it, no, sir..
'' Q. Diq..he make any statement to you in regard to it Y
"A. No, :·sir.
'' Q. If: he had so informed you, or if you had had knowledge at that time that it had been advertised under those
10* .i:conditions and that the money had not been settled,
the past due interest, would you have insured that property?''

no

.

•

•

"A. No; sfr, I ~ould not,. not with the knowledge of the
property having been adyertised and notice. of foreclosure
proceedings I would not have issued the policy."

. The testimony of defendant's state representative, H. M.
Gibbons, taken in the absence of the jury and found at pages
96-98 of the Record, concerns the same subject, and also the
materiality of such c.oncealment from the standpoint of the
tmderwriter. At page 98 the witness says =
'' A. It would be a material concealment of the facts and·
would be misleading to us, to our company o:r. any other company in accepting the liabilit"J.. We would d~finitely cancel
as soon as we had knowledge of such facts. Tbe insurance
fraternity, among all the two hundred and fifty companies
qoing busi11:ess in Virginia, nobody _would accept a risk where
the assured is :financialiy strained.''
On the previous page the witness had said :
n A. The Jae~ of inform~t~on would ~e q~1ite material in
passing upon the acceptabiltiy of that liability. Wf' w_ould
have definitely declined and cancelled that policy had we
kn.own the true facts.''
Then follows Ms definite statement l1ased upon his knowledge. 9f insurance t_bat such concealment would generally be
conSidere~ material and .that the knowledge of such would
prevent the issu~nce of the policy in the first instance_ and
cancellation if subsequently learned. There was no evidence
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introduced or offered by the plaintiff to rt3fute or contradict
this t·estimony.
11 *

*Evidence in Respect to Proof of Loss.
No .Appraisal or Ascertainment-Loss or Damage.

There was a conflict of testimony in respect to whether
forms of .Proofs of Loss were requested by the plaintiff and
supplied by the defendant. According to the testimony of
the defendant and his son forms of proof of loss were furnished by vV. J. ·wright, who represented the defendant in
fovestigat.ing· the loss and whose testimony is found commencing at page 84 of the Record. As to what was said by
the two Ber-rys see MS. R, pp. 20 and 49. These witnesses
testified that the form was a bluish paper and the witnes~
D. Frank White (MS. R., p. 50) was introduced to substantiate the posse~sion by the plaintiff of such colored paper and
the placing of an affidavit thereto. Defendant's witness
vVrig·ht denied that any request for forms of Proof of f. oss
had been made; he denied, moreover, that he had received
such, or furnished such. The plaintiff's son testified that
he had mailed such proof while defendant's witnesses Wright
and Gibbons (MS. R., p. 96) testified that no such proofs had
been received by the defendant. From this review it will be
seen that there was an issue of fact presented to the jury
and the adverse decision is conclusive as to the defenclant 's
claim. There was, however, no such conflict of evidence in
lack of fulfillment by the plaintiff of the policy requirement
that ascertainment of loss or damage shall be arrived at by
"agreement betwem the. insured and this company expressed
in writing· or by the filing with this company of au
12* award". * * * *Tlie testimony of Mr. Gibbons found
at llage 98 is conclusive on th.is defense and no testimony was offered by the plaintiff to refute the same. Vv e
quote from the Record:

"Q. l\fr. Gibbons under the grounds of defense in this case
interposed on behalf of the insurance company, attention is
called to the provisions of the policy, which reads in effect
that a payment under the terms of the policy is due and payable sixty days after proof of loss, as provided, is received
by this Company and ascertainment of the loss or damage is
made either by agreement between the insured and this Companv expressed in writing or by the filing with this Company
of an award as herein provided'. Will you please state
whether or not there has been any agreement in writing ar-
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rived at with this defendant in connection with this loss, or
. whether there has been any demand and refusal of an award
made by the company for any claim asserted by the insured.
"Mr. Somers: We object to that because we are suing on
the policy. We do not claim any award made or any ap·praisal.
''The Court: Overrule your objection.
''Mr. Somers : Exception noted.
..

'' There has been no agreement as to actual value, in fact
a de:fii;t.ite disagreement with Adjuster ·wright. There has
been no demand for appraisal either to Mr. Wright, the Adjuster, or to any of our officials."
13*

:11:

ASSIGNMENTS OF ERROR.

The petitioner assigns that the following errors were committed by the trial court:
· First: The Court erred in refusing· to grant the motion of
the defendant to strike the evidence of the plaintiff for reasons assig'lled at the time and found in the transcript of the
rooord ( MS. R., p. 113).
Second: The Court erred in refusing to grant- certain instructions asked for by the defendant, and in granting, over
the protest of the defendant, certain instructions objected
to by the defendant, which instructions and the reasons assigned for the granting· or refusal of such are found in the
transcript of evidence (MK R., pp. 114-123)
·
Third: The Court erred in declining to permit the plaintiff to be cross examined in respect to the value and ownership of certain property, the loss of which, and the ownership of which, were issues involved in this case; the ruling of
the Court in respect to such, and the rE~ason~ assigned by
counsel for the introduction of such testimony is found in
the Record ( MS. R., pp. 25-30).
Fourth: The Court erred in excluding from the consideration of the jury certain evidence offered by the defend14* . ant *in respect to the materiality of an admitted concealment by the insured of certain facts when obtaining
the policy sued on, namely, the testimony of the witness Gibbo1Js and Hearne which testimony, with the reasons urged
bv counsel for the admission and relevancy of such, together
,vith the answers given by the witnesses in the ab~euce of thP
jurv is found in the record (MS. R., pp. 96-99).
Fifth: The Court erred in failing to s(•t aside the- verdict
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of the jury and entering Yhdgment thereon, which motion
should have been granted for the reasons assigned and found
in the Record (MS. R., p. 7).
Sixth : The Court erred in failing to set aside the judgment of lune 24, 1939, upon the motion grounded upon afterdiscovered evidence as shown by the Record (MS. R., p. 9).

15• *ARGUMENT IN SUPPORT OF ASSIGNMENTS OF
ERROR.

The foregoing assignments of err-0r will be taken up

~eriatim:

:(1) The first assignment of error is directed to the refusal
of the Court to strike the evidence of the plaintiff for reasons assigned. and found in the transcript pages 13 and 14.
l'rom an examination of the record it wil1 be seen that this
motion was directed to two defens es relied upon by the defendant under the first and third paragraphs of the groilnds
of defense {R., pp. 4-5 ), namely:

(a) That the assured, when procuring the' policy of insur~
ance had concealed material facts and circumstances ' and
that the policy had, ·a.s a consequence thereof, been rendeted
void; and
·
(b) Those requirements of the policy which provided that
the loss should not be payable until the loss or dam~ge had
lleen established either by agreement between the parties, expressed in writing· or through appraisal (Standard Policy,
lines 185-196) hacl not been complied with. It will be noted
that these defenses were. again consirl~rf\d anil ruled upon
by the Court in passing upon instructions given and re
l6* fused *and in the final motion to set aside the verdict.
See MS. R., pp. 114-123, 96-99 and also MS. R., p. 9,
Assignments of Error Second, Fourth, Fiftli and Seventh,
infra.
1
-

(a) The evidence in the case show~ that up to the 28th
day of May, 1938, Georg·e R.. Berry had no insurance upon
the property destroyed. Moreover, he had definitely stated
to the agent for the· insurance company, which was carrying
the insurance for his lien creditor, Mrs. Wessells, for some
time, George W. Gillespie (MS. R., p. 93), that he had .no
money to procure insurance. Moreover, the evidence ~hows
that on April 15th previous, the property insured by the
defendant had been advertised for sale under the deed of
trust which had been g~ven some years before, and that a
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limited extension_ of this foreclosure had been obtained by
him; that.· foreclosure was imminent. The question, the refore, presented to the Court for consideiration was as to
whether the concealment of these facts and circumstances by
the insui:ed· from the insurer was a concealment of material
facts and~circumstances concerning the insurance or the sub-r
ject thereof which would render the policy void under its
terms and provisions.
17*
*~,rom the underwriter's standpoint it is doubtful if
any factor entering· into the wisdom or danger of accepting the fire hazard is as important as that, here considered, and concealment, by the plaintiff, of the vital fact that
foreclosure was imminent was clearly a violation of the policy
c-ontract at its threshhold. This will be, observed from inspecting the first paragraph of the standard policy filed with
the record as Exhibit 1. As a matter of fact the withholding
of this information from the insurer would have vitiated the
policy of insuran<!e even if there had been no special provisions in the standard policy to apply. The American test
in respect to the duty involved was early and aptly stated
by the Supreme Court of the United States in the case of
Columbia Insurance Co. of Alexandria. v. Lawrence, 2 Peters
25, 7 L. Ed. 335, at page 47, where the Court said:

"The contract for ·insurance is one in which the underwriters generally act on the representation of the assured;
and that representation oug·ht consequently to be fair, and
to omit nothing- which it is material for the underwriters to
know. It may not be necessary that the person requiring insurance should state every incumbrance on his property,
which it might be required of him to state if it was offered
for sale; but fair de a.ling requ..ires that he should state everything which -might inffoenoe, and probably would influence
the 1nind of the underwriter -in fonnin_q or declinin,q the contract." (Italics supplied.)
In the instant case there is no doubt involved as to the
fact that when this assured unsolicited elected to pro18* cure defendant's ,,,policy that he knew that the Sword
of Damocles was hanging over his head; he does not
deny, but admits, that when the foreclosure the previous
month had been postponed that it was a limited and conditional postponement; a condition promised but already forfeited. And the testimony unequivocably shows that the insured was not dealing· in apprehensions, but in realities; the
prope1·ty was offered for advertisement by the trustees
within less than a month after the policy had been· obtained,
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and within three days before it was destroyed by fire. So
it is submitted that it was clearly the duty of the trial Judge
to have sustained the motion made on behalf of the defendant
to strike the evidence and sustained this defense; and failing
to do so the Court should, upon this ground alone, have set
aside the verdict of the jury and entered final judgment m
favor of the defendant: Assignments of Error First and ],ifth
are clearly well taken.
The Court will observe that according to the testimony of
the witnesses Gibbons and Hearne that concealment here considered was material and v-ital, and as there was no issue
of fact presented the matter rested solely with th~ court and
there was but one construction that the Court could have
placed upon the contract in view of the status of the Record.
namely, that the insured had rendered the policy void ab i-nitio
bv his concealment of the known facts and circumstances reg·arding· f oredosure 1mder the existing· deed of trust. Palnietto .Ffre Ins. Co. v. Fansler, 143 Va. 884; Flanmagan.
19* v. N. W. Mutual J.ns. Co., 152 Va. 38. *In the case of
Metropolitan Life Ins. Co. v. Haysett, 111 Va., decided
in 1910, ,Judge Keith succinctly stated the rule separating·
the jurisdiction of the Court and the jury in matters of represeilta tion, and the same is true in respect to material concealments, in this language:
'' Whether a representation is made and the terms in which
it is made are questions of fact for the jury; but when proved
we are of opinion that its materiality is a question for the
court.''
This has been the accepted rule always in this Court, as

will be seen by the following cases; clearly, therefore; under
the established facts in this record the sole question was oue
of law and it should have been affirmatively decided in favor
of the defendant by the trial Court.
'
Georgia Home b1.sitrance Co. v. Kinnear, 28 Gratt. 88.
North R-iv·er Ins. Co. v .. Atkinson, 137 Va. 313.
New York Life v. Franklin, 118 Va. 418.
Union lnde·mnit,11 Co. v. Dodd (Va.), 21 Fed. (2d) 709.

* (b) The first, second and fifth Assignments of Error
concern also the ruling of the Court upon the agmitted
or established facts in respect to those lines of the standard
policy 185-196 defining when a loss is payable and when
suit or action on the policy may be sustained.
Here again an examination of the Record will show no
20*
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conflict in testimony to be passed on by the jury. There was
never any agreement between the assured and the company
expressed in writing entered into ascertaining- the loss or
damage suffered by the plaintiff as a consequence of the fire,
nor was there any award upon an appraisal had as permitted
under the terms of the policy to establish such loss or damage.
Necessarily, therefore, there was mi~i:;ing from the Record
evidence, or testimony, which would entitle the plaintiff to
either sue, or recover in a suit, unless these provisions of
the policy were dispensed with through mutual consent, or
waived ori behalf of the defendant. The Record shows that
neither of these conditions was present.
Clearly, therefore, when this situation w_as brought to the attention of the
Court by the defendant through motion to strike; through
instructions asked and refused, and on motion to set aside
the verdict and the entrance of judgment f 01· the defendant,
there should have been a favorable ruling for the reasons
stated. Since the decision of the Supreme Court of the United
States of Harnilton v. Horne Ins. Co., 1B7 U. S. 370, 34 L.
Ed. 708, in the F·ederal Court, and long before throug·h
21 * "'cognate ruling in this Court it has been-the established
·
law that where parties to a contract have prescribed
a certain method in arriving at the amount of loss or damage suffered as· a consequence of a loss insured against that
such must be ascertained in accordance· with the provision
of such contract, and that such a course is a condition precedent to right of recovery. The case referred to states the
proposition in part in this language:
""'Where the parties, in their contract, fix on a certain mode
by which the amount to be paid shall be ascertained, as in

the present. case, the party that seeks an enforcement of th()
agreement must show that he has done everything· on his part
which could be done to carry it into effect. He cannot compel payment of the amount claimed, unless l1e shall procure
the kind .of evidence required by the contract, or show that
by time or accident he i~ unable to do so.''

It will appear from the record that the Court was clearly
advised bv counsel for the defendant as to the rule mentioned both when the motion to strike was made CMS. R., p.
1.14) and when instructions were being; com;idered. At pag~
122 it will be observed that especial attention was songht of
the Court to the case of North Brit-islt <f: M ercanfile fos. Co.
v. Robinette &; Greem\ 112 Va. 754, which case ref~rs to t.h<.>
Hamilton case~ supra, and approves such as a rule prevailing·
in Virginia. So far aR we know the opinion of Judge Cald-
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well in this case has neither been reversed nor criticized si-nce
it was given in 1911..
·
22*
*As a matter of course, as will be seen from an examination of the authoritie..s treating this subject the
policy provision may be waived or abrogated, but in every
instance it will be found that it was incumbent upon the plaintiff to show either waiver or justification for the failure t~
produce evidence complying with the requirement of th~
policy. In. this ca8e no such evidence or justification was
present and, ·therefore, it is submitted with confidence that
clearly it was the duty of the Judge to have granted the motions and the instructions mentioned in the foregoing assignments of error.
( c) _The third assignment of error is directed to the action of the court in declining to permit the plaintiff to be
cross examined in respect to value and .ownership of property ( MS. R., pp. 25-30). The action of th~ Court here complained of placed the defendant at a terrible disadvantage.
According to the defendant's grounds of defense supported
by two wituesses no proof of loss had ever been furnished
by the plaintiff. The plaintiff took issue as to this fact and
the Court permitting the issues to g·o before the jury two
important defenses were banded over to the jury for determination, namely, the ownership of the property, and the
value of the property, unrestricted either by an agreement
in writing or an apprasial. Thus the defendant was confronted with conditions which cou]d only be met througli
the exercise of cross examination. To read the Record~
. 28* *the testimony of .Berry, ·father and sori, will disclose
that if there ever was a case where fair latitude in cross
examination would have been proper, this was that case, and
it is submitted that the ru1ing· of the Court in this respect
~roes beyond the discretion which is vested in the trial Judge.
It is submitted that this assignment. of error is well taken
and that it in itself would l1ave afforded a justification for a
reversal even if tl1e important assignments of error heretofore considerecl were not present in this Record.
(d) The sL~th assignment of error· is directed to the action
of the Court in refusing to set aside the judgment of ,June
24th, 1939, based upon the tender of after-discovered evidence. It will be see11 from the Record that when the trustee
Herbert Barnes was on the stand (R., p. 80) he testified that
the local notice found in the Peninsula Enterprise of April
15, 1938 (E.xhibit B), was all that he put in as a compliance
with the provisions of the deed of trust in respect to advertising the property for sale upon default; and at page 79
he testified that lie did not prepare a poster in either attempt
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to advertise. It will be further observed from Record page
115 that the issue of advertisement and knowledge of advertisement on the part of the plaintiff was submitted to the
Jury and, the ref ore, if the jury had had this poster before it,
or a correct statement of facts in respect to the proper action
of the trustee in g·iving notice it may have influenced the jury
in its .verdict.
*CONCLUSION.

For the reasons liercinbefore advanced, it is respectfully
submitted that the judgment of the Trial Court entered on
the 24th day of ,June, 1939, as set out in the transcript of
Record herewith filed is erroneous and such should be reviewed and reversed and that the judgment of the Trial Court
so entered on the 30th day of J·une, 1939, so found in said transcript of record is like,dse erroneous and such should be
reviewed and 1·eversed. Your petitioner, therefore, prays
that a writ of error be awarded to the judgment, and/or
judgments complained of, and that the said judgment, either
or both, be annulled and set aside, and that this Honorable
Court may remand the cause to the Circuit Court of Accomac
Couuty for further proceeding- or enter up final judgment
in favor of this defendant herein.
A copy of this petition was mailed to Emest Ruediger and
Elmer W. Somers, counsel for the plaintiff, attorneys of
record for the defendant in error at Accomac, Virginia, on
the 18th day of Octobe1·, 1939.
And notice is hereby given that counsel for plaintiff in
error desires to state orally the reasons for reversing the
judgments complained of in the foregoing petition and that
they will adopt the foregoing brief herein as their opening
brief on behalf of the plaintiff in error at the hearing
25* of the *case.
Respectfully submitted,
THE HOME INSURANCE COMP ANY,
NEW YORK,
By ALEXANDER H. SANDS,
B. DRUMMOND AYRES,
Counsel.
ALEXANDER H. SANDS,
Richmond, Virg;nia,
and
B. DRUMMOND AYR.ES,
Accomac, Virginia,
Counsel for Petitioner.
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I,. Alexander H. Sands, .Attorney at Law, practicing in the
Supreme Court of Appeals of Virginia, do hereby certify
that in my opinion it is proper that the judgment complained
of should be reviewed by this Honorable Court.
ALEXANDER H. SANDS.
October 18, 1939.
Received October 18, 1939.

M. B. WATTS, Clerk.

Received Oct. 31, 1939.
"\Vrit of error granted and sitperscdeas. Bond $3,000.00.
C. VERNON SPRATLE:Y.
Nov. 4, 1939.
Rec'd Nov~ 4, 1939.

M. B. WATTS, Clerk.

RECORD.
VIRGINIA:
Pleas before the Circuit Court for the County of Acco·
mack, on the 24th day of June, A. D., 1939.
Be It Remembered, that heretofore, to-wit: . In the Clerk's
Office of the Circuit Court for the County of Accomack, on
the 15th day of March, A. D. 1939, a Notice of Motion for
.Judgment was filed, which notice is in the fallowing words
and fig·ures, to-wit:
Virginia:
In the Circuit Court for the County of Accomack.
George H. Berry and Herbert Barnes. Trustee (Plaintiffs),

v.

The Home Insurance Company, New York, a corporation
(J?efendant).
NOTICE OF :MOTION FOR JUDGMENT.
To The Home Insurance Company, New York, a·corporation:
You are hereby notified that on Monday, the third clay of
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April, 1939, at ten o'clock A. M., on that day, or as soon thereafter as it may be heard, the undersigned will move the Circuit Court of Accomack County, Virginia, for a judgment
against you, for the swn of Two Thousand Dollars,
($2,000.00), with intcre&t thereon from the 23rd day of August, 1938, until paid, together with costs incident to this
proceeding, all of which is justly due and owing from you to
the undersigned under and by virtue of a certain contract of
insurance, in writing, made by you on the 28th day of :May~
1.938, throug·h H. R. Hear1ie, your Agent, of Onancock, Virginia, which contract is your policy No. 1679, and issued to
George R. Berry, with loss payable to Herbert Barnes, Trustee, by which said contract you agreed, promised and undertook to insure the said George R. Berry in consideration of
the sum of Fifty-three Dollars and Eighty Cents,
page 2 ~ (.$53.80), then ancl there paid, the receipt you
thereby acknowledged, for the term of one year
from the .28th day of ~fay, 1938, at twelye o'clock noon to the
28th day of May, 1939, at noon, against all direct loss and
damage by fire, to an amount not exceeding ·Two Thousand
Dollars, ($2,000.00), on said property then owned by and belonging to the said George R. Berry and in said property
described as follows: One Thousand Dollars, ($1,000.00), on
two-story frame building, with metal roof, occupied as a general store, aud situate on the west side of Main State Highway at Gargatha, Virginia, and One Thousand Dollars,
($1,000.00) on furniture and fixtures located in the above described building·; the said loss or damage to be estimated
aooording· to the actual cash value of the said property at
the time the same sha11 happen and to be paid by you within
sixty days after due notice and proof thereof, made by the
said George H. Berry in conformity to the said conditions of
the said policy; and in said policy sundry provisos, conditions,
prohibitions and stipuhltions were and are contained and
thereto annexed as by the original policy aforesaid, which is
filed herewith, ,vill more fully and at large appear.
Before and at the time of making the said policy of insurnnce by you, and at all times since and now, the undersigned
was and is interested in the said insured property in the said
policy mentioned and described as aforesaid, to a la1~ge
amount, to-wit: The~ amount of Two Thousand Dollars.
($2,000.00), and the said storehouse in the said policy mentioned afterwards and between the 28th day of May, 1938,
at noon and the 28th day of May, 1939, at noon, to-wit: On
the 23rd day· of ,June, 1938, was burned clown, consumed and
destroyed by fire, together with the furniture and fixtures in
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said described building, and insured as aforesaid,
page 3 } and damage and loss thereby occasioned to the undersigned to the amount of Two Thousand DoJ.
lars, ($2,000.00), with interest from the 23rd day of .August,
1938, in such marmcr and under such circumstances as to come
within your said contract, stipulations, promises and undertakings, in the said policy contained and to render liable and
obligate you to insure, pay and make good, to the undersigned
such .loss and damage, of which said burning and destruction I1y fir~, and the loss and damages aforesaid thereby occasioned to the undersigned, to-wit: To the _amount of Two
Thousand Dollars, ($2,000.00), due notice and proof was
·afterwards, to-wit: On the ....... day of June, 1938, made
by the said George R. Berry through your Adjuster and your
Agent, and was. received at your office in conformity to the
conditions of ihe f.aid policy.
Notwithstanding, the undersigned has performed, fulfilled,
observed and complied with each and all conditions, provisos,
and stipulations of the said policy and has violated none of
its prohibitions according- to the form and effect, true intent
and meaning of the said policy, and although sixty days have
elapsed since due notice and proof of loss aforesaid was made
to you, of the said burning· and destruction by fire, and of
the loss and damage aforesaid, thereby occasioned to the un<lersig11cd, you have not paid nor made good to us, the said
George R.. Berr~T o_r Herbert Barnes, Trustee, the said loss
and damage .of Two Thousand Dollars ($2,000.00), or any
part tliereof, but the same, and every part thereof, are wholly
unpaid and unsatisfied to the undersigned, contrary to the
force and effect of said policy; and although ofton requested,
you have wholly neglected, failed and refused, and still d,.o
neg-lec.t, fail and refuse to keep and perform your said agreement and contract.
page 4 } vVl.1ereforc, judgment for the said sum aforesaid. tog·ether with said costs, will be asked at the
hands of said Court, at the time and place hereinbefore set
out.
Given under our ]muds this 13th day of March, 1939.
GEORGE R BERRY and
HERBERT BARNES, Tru.stee.
B~T ERNEST RUEDIGER., Counsel.
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GROUNDS OF DEFENSE FILED JUNE 23, 1939.
Virginia·:.
In the Circuit Court for the County of Accomack.
George -R. Berry, Herbert Barnes, Trustee,
v.
The Home Insurance Company, N~w York, a coi·poration.

GROUNDS OF DEFE.NSE.
As g-ronncls of defense in the above entitled action at law
the defendant will rely upon the following and such additional defenses as ·it may hereafte1· be advised to make with
the permission of the Court:
1st: The policy of insurance upon which this action is
brought is void under its terms and provisions, because the
insured concealed or miE:represented material facts or circumstances concerning the insurance, or the subject thereof, in
that he failed to reveal to the defendant the material fact that
the interest and/or principal of a debt secured upon the property insured was past due and payable and demand for payment thereof had been made and for foreclosure threatened.
2nd: That the insured and those seeking recovery
page 5 ~ in this accident have failed to comply with the provisions of the policy sued on respecting the furnishing of proofs of loss. .
3rd: That said action, if right of action exist, has not
matured, in tlrnt the insured and those seeking recovery in
this suit have not complied with the requirements of the
policy, which provides that the amount of loss or damage
for which the defendant may be liable shall be payable sixty
days after proof of loss, and ascertainment of loss or damage
is made either by agreement expressed in writing or by the
filing with the defendant of an award as to the amount of
·1oss sustained as provided under the terms of the policy.
4th: 1hat there was violated that provision of the policy
upon which tllis action was }>rought which, under express
terms, rendered the same void, if, with the knowledge of the
insured, foreclosure proceedings be commenced or notice
given of sale of any property insured hereunder by reason
of any mortgage or trust deed.
.
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ADDITIONAL GROUND OF DEiF'.ENSE FILED JUNE
23, 1939.
Virginia:
In the Circuit Court for the County of Accomack.
George R. Berry, and Her·bert Barnes, Trustee

v.

The Home Insurance Company, New York, a corporation

ADDITIONAL GROUND OF DEFENSE.
That the interest of· the insured is other than unconditional
and sole ownership.
.
. .
.
page 6 ~

And at another day, to-wit:

Virginia:
Circuit Court of_ the County of Accomijck, on Friday, th~
23rd day of June, in the year of our Lord, Nineteen }Julldred
and Thirty-Nine.
Georg·e R. Berry and Herbert Barnes, Trustee, Pltffs.
a_qainst.
The Home Insurance Company, New .York, a corporation,
Deft.
MOTION FOR- .JUDGl\1:ENT.
This day came the plaintiffs in their proper persons and
by their attorneys, and the defendant appeared by its attorneys. Thereupon, sa.id defendant, by its attorneys, moved
tl1e Court to dismiss the notice herein on the grounds this
day fifod in writing and made a part of the record, which
motion being· thereupon fully argued the same was overruled,
to which ruling of the Court the defendant, by its a.ttornevs,
excepted. Whereupon~ it being demanded by the plaintiffs,
said defendant, by its attorneys, filed in writing its Grounds
of Defense and Additional Ground of Defense. Thereupon,
said defendant, by its said attorneys, saith that it did not
un<lertake or promise in manner and form as in the notic~
ag11inst it tbe plaintiffs have c01nplaints and of this pttt itself upon the country and the plantiffs likewise. 'Whereupon,
came a .Tury, to-wit: Arthur Gladding·, .John J\f. Bloxom,
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Bradley Ball, Robert L. Guy, Howard Sparrow, William E.
~immons and George W. Twilley, who were summoned,
elected, tried and sworn, well and truly, to try the issue joined
between the parties, and having fully heard the evidence but
there not being sufficient time within which to compage 7 ~ plete the trial of this cause were adjourned until
tomorrow morning· at 9:30 o'clock.
MOTION TO SET ASIDE VERDICT FILED JUNE 24,
1939.

Virginia:
In the Circuit Court for tI1e County of Accomack.
George R. Berry and Herbert Barnes, Trustee

v.
Home Insurance Company, New York, a corporation
The undersigned Attorneys for the defendant move the
Court to set aside the verdict rendered _by the jury in the
above case in favor of the plaintiffs upon the following
grounds:
(1) The admission of improper evidence.
(2) The exclusion of proper evidence.
(3) The Court's failure to properly direct the jury.
( 4) Misdirection of the jury by tlie Court.
( 5) The refusal of the Court to grant the Motion of the
defendant to strike out tl1e evidence of the plaintiffs for reasons assigned at the time.
( 6) Because the verdict is confrary to the law and evidence.
(?) Because the verdict is excessive.

For the foregoing reasons the undersigned Attorneys for
said defendant move the Court to set aside said verdict and
to enter final judgment in favor of said defendant, and should
this motion be refused to set aside the verdict and g-rant to
said defendant a new trial.
Dated this the 24th day of June, 1939.
pag~ 8 ~

ALEXANDER H. SANDS,
-B. DRUMMOND AYRES,
Attorneys, p. d.
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.And on this same ·day, to-wit!
Virginia~
Circuit Court of .the County of Accomack, on Saturday,
the 24th day of June, in the year of our Lord, Nineteen·Hundred and Thirty-Nine.
George R. Berry and Herbert Barnes, Trustee, Plt:ffs.
agwinst

The Home Insurance Company, New York, a corporation,
Deft.
MOTION FOR JUDGMENT.
This day oame again the ·plaintiffs in their proper persons
and by their attorneys and the defendant appeared by its at..
torneys. Thereupon, tbe Jury,. sworn 011 yesterday for the
trial of this cause, appeared according to their adjournment
and· having· fully heard tlie arguments of counsel were sent
out of Court to consult of their verdict, and after some time
returning into Court returned the following verdict: ''We,
the Jury, find for the plaintiffs in the amount of $2,000.00,
witb interest from the 15th day of September, 1938.'' There11pon, said defendant, by its attorneys, moved the Court
to set aside the verdict of the Jury and enter final judgment
in favor of said defendant and should this motion be refused
to set aside said verdict and grant said defendant a new trial
in this cause on the grounds this day filed in writing, which
motion being thereupon fully argued the same is overruled,
to which ruling of the Court said defendant, by its .said attorneys, excepted. Therefore, it is considered by the Court that
the plaintiffs recover against the defendant Two Thousand
Dollars ($2,000.00), the amount. by the Jurors in
page 9 } their verdict ascertained, with interest thereon from
the 15th day of September, 1938, till paid, and their
costs .by them about their notice in tllis behalf expended.
A.nd said defendant in mercy &c. An<l the said defendant,
by its attorneys, stating that it thinks itself aggrieved by
the entering of the judgment aforesaid and is desirous of
applying to· the Supreme Court of Appeals of this .State for
a writ of error and .c;uper.c;ede.as to the said judgment, it is
ordered that the execution of the said judgment be suspended
for a period of sixty days from the rising of this Court for
such purpose, provided that the said defendant, or someone
for it, shall enter into bond before this Court, or the !Clerk
1
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thereof in his offic_e, in the penalty of Three Hundred Dollars
($300.00), with surety deemed sufficient by this !Court, or its
Clerk, made payable to the Commonwealth of Virginia, and
conditioned according to law.

MOTION TO SET ASIDE VERDICT AND JUDGMENT
ON GROUND OF AF:TER-DISCOVERED EVIDEN·OE, FILED JUNE 30, 1939.
Virginia:
In the Circuit Court for the County of Accomack ..

George R. Berry and Herbert Barnes, Trustee
1J.

Home Insurance Company, of New York, a corporation 1
The defendant, the Home Insurance Company, of New
York, a corporation, b-y Alexander H. Sands and .B. Drummond Ayres, its Attorneys, moves the •Court to set aside the
verdict and judgment entered in this, cause on the ground of
~fter discoverecl evidence, to-wit:
Testimony of the plaintiff, Herbert Barnes., was
page 9A ~ to the effect that no poster was made for the purpose of advertising the sale of the George R..
Berry property. After the trial the def enda.nt ascertained
from the files of the Peninsula Enterprise that the said Herbert Barnes was mistaken, and that a poster was actually
made. Affidavit of one of the Editors of the Peninsula Enterprise and a copy of the post~r is herewith attached as a
part of this Motion.
This evidence was discovered since the trial. It is considered by the defendant to be material, and such as on another trial ought to produce an opposite result. on the merits,
i~ not merely cumulative, and is not evidence that could have
been discovered before the trial by use of due diligence, inasmuch as the defendant has been apprised by Mr. Barnes that
he did not recall having· any poster made, to which fact Mr.
~arnes likewise testified. Mr. Barnes is a man of unques-tionable veracity, and due diligence would not require the
def,mdant to examine fµrther into a question of this kind.
ALEXANDER H . .SANDS and
B. DRUMMOND AYRES, Attorneys, p. d.
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And at another day, to-wit:
Virginia:
Circuit Court of the County of Accomack, on Friday, the
30th day of June, in the year of our Lord, Nineteen Hundred
and Thirty-Nine.
George R. Berry and Herbert Barnes, Trustee, Plt:ffs.
against
The Home Insurance Company, New York, a· corporation, ·
Deft.
page 9B ~

MOTION FOR ,JUDGMENT.

This day came ag·ain the parties by their attorneys. Where-upon, the defendant, by its attorney, moved the Court to set
aside the verdict and judgment rendered in this cause on
the 24th day of ,Tune, 1939, upon the ground of after-discovered evidence as fully set out in writing and this day :filed,
which motion being thereupon fully argued, the same is overrul~d, to whicl1 ruling of the Court said defendant, by its
attorney, exce1)tccl.
page 10 ~ Virginia.:

In the Circuit Court for Ute County of Accomack.
Georµ;e R Berry and Herbert Barnes, Trustees

v.
The Home Insurance Company, N cw York, a corporation.
Stenog;raphic report of testimony and other incidents of
the trial of the above-entitled cause before Hon. John E.
Notting·ham and Jury, which trial began in the Circuit Court
of Accomack County, Virgfoia, on ,June 23, 1939, and ended
on June 24, 1939.
Present: Messrs. Ernest Ruediger and Elmer W. Somers,
Attorneys for tl1e Plaintiffs; Messrs. Alexander H. Sands
and B. Drummond Ayres, Attorneys for the Defendant.
!fr. Sands: Jf your Honor please, I notice that the policy
of insurance referred to and mentioned in the suit of George
R. Berry a,qa.inst The Home Insurance Company is not :filed
with the Notice of Mot.ion and, therefore, I move that on ac-
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count of its absence in the form of a notice of motion that the
notice be dismissed.
Mr. Somers: Counsel for Plaintiff states that the policy
sued on, namely Policy No. 1679, issued to George R. Berry
on May 20, 1938, by the Home Insurance Company of New
York, and sued upon in this cause, was actually filed with
'-Tohn D. G'rant, Jr., Clerk of the Circuit Court of Accomack
County, Virginia, when the notice of motion was returned
to the Clerk's Office, and the said iOlerk of Court requested
counsel for the· Plaintiff to hold the policy in the safe and
not place that responsibility on the Clerk, as itpage 11 ~ mig·ht get misplaced. Later on one of counsel
for Defendant, Mr. B. Drummond Ayres, was
given the policy and held it for a considerable leng·th of time
with· no complaint that it should be in the Clerk's Office, and
in fact no complaint made by the defendant until this minute
until they had a copy of the Notice of Motion and have known
the actual facts all along· as to where the policy was.
Mr. Sands: In reply to so much of Mr. Somers' statement
as responsive to what transpired between the Clerk of Court
and counsel for the Plaintiff, the policy has been inspected
and is here shown to the Court and it bears no notation as
to the same having· been at any time filed with the Clerk, and
the matter as to whether or not it was filed or tendered to
the Clerk and then withdrawn is not a matter of importance
in view of the nature of the pleadings and the absence in compliance with the provisions of the statute. In the absence
of the course pursued it would have been incumbent upon the
defenclant to start out its case independently of the statute
which permits the use of the policy in liou of such alternative procedure.
Mr. Ayres: T desire to state that during· the current week
I went to the Clerk's Office, examined the Notice of Motion
in this case for the purpose of examining the policy. I found
that tlw policy was not with the Notice of Motion. I went
to Mr. Ruedig·er's office and told him the policy had not been
filed with the Notice of Motion. Mr. Ruediger told me tha.t
the policy was in Mr. Somers' office. I went to Mr. Somers'
office, asked him for the policy. He gave it to me. I kept
it in my office· two or three days, returned it to Mr. Somers.
I do not recall any statement being made concernpag·e 12 ~ ing· wl1ether or not it was filed at the time t~c Notice of Motion was fHed.
The Court: I am going to overrule the Motion.
Mr. Sands : Exception noted.
Note: Jury swom.
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George R. Berry.
Note: Opening statements were then made by Mr. Ruediger on behalf of the Plaintiff and Mr. Sands on behalf of the
Defendant.
GEORGiE·R. BERRY,
· the Plaintiff, being first duly sworn, testified as follows:
DIREICT EXAMINATION.
By Mr. Somers:
Q. Your name is George R. Berry?
A. Yes, sir.
Q. You are the Plaintiff in this case, are you not, Mr.
Berry?
A. Yes, sir.
Q. Mr. Berry, I as~ you to look at this policy dated May
28, 1938, No. 1679, issued to George R. Berry bv The Home
Insurance Company of New York, and will ask you if you have
seen that before?
·
A. Yes, sir.
Q. Is that in exactly the same condition as it was when
issued by the Insurance Company f
·

A. Yes, sir.
Q.~ Who issued tl1a.t policr to you, Mr. Berryf
A. Mr. H. R.. Hearne.
Q. Of Onancock?
A. Yes, sir.
page 13 }

Mr. Somers:
as ExhiMt 1.

,,re offer this Policy in evidence

Q. Mr. Berry, wl1erc w·erc you when this policy was issued
to you?
A. Mr. Hearne's office in Onancock.
Q. Had you some yoars prior ta.ken insurance with Mr.
Hearne on this same building·?
A. Yes, sir.
Q. How much had you at. one time carried on it?
A. We had I think l1ig-]1 ns $3,500.00.
Q. When that policv was issued wl1at was the total amount
of irn~urance on the huilcling, including that policyf
. A. $2.500.00.
Q. With what company did you have the other $1,500.00T
A. With the Eastern Shore of Yirginia Fire Insurance
Company of Keller.
1
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George R .. Berry ..

Q. "\Vas that amount paid!
A.. Yes, sir.
Q. Mr. Berry, to whom did that store property belong, the
building¥
A. To me.
Q. Did you have a mortgage or deed of trust on iU
A.. Yes, sir~
Q. Did you so advise Mr. Hearne at the time the policy was
issued and Mr. Herbert Barnes was Trustee t
A.. Yes, sir..
Mr. Somers : This policy, gentlemen of the
page 14 ~ jury, reads '' Loss payable Onancock, Virginia,
June 6, 1938. It is agreed that loss or damage may
be ·ascertained.
You say you did have a deed of trust on the property t
Yes, sir.
Who held that bondt
Mrs .. Lee Wessells ..
Q'. For what amount t
A.. $2,000.
Q. And that was on this building and how much land t
A. 9.9 acres.
Q. And what did you pay for the land Y
A. $4,000.
Q. When was the building put up, Mr. Berry f
A. Finished in 1926.
Q. ·what did that building actually cost yon f
A. I paid out $3,800.00 on it and did a lot of work myself..
Q. Did that include the concrete work?
A. No.
Q. Did it include any painting?
,
A.. Didn't include any of tlie blocks under the building and
none of the paint.
Q. Did you have it painted inside and out°!
A. Yes, sir.
Q. How was that store building arranged inside, Mr. Berry¥
A. Well, it was thirty feet wide. The store part was thirty
feet wide and thirty-six feet long. Then tlle back
page 15 ~ building was fourteen feet wide and thirty feet
long. And then it had another little room eight
by eight ·feet.

Q'.
A.
Q.
A..
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George R. Berry.

Q·. This main store building thirty by thirty-six, was that
one or two stories?
A. Two story.
Q. How was the downstairs finished off?
A. Sealed.
Q. Sap or heart 7
A. Heart.
Q. Painted or not painted?
A. Painted.
Q. Upstairs, how was that finished off?
A. Lathe and plastered.
Q. How much room did you have up there?
A. Five rooms upstairs and two closets and pantry and a
hall right down the center.
Q. Mr. Berry, did you have any repairs or painting done
on the building during· the· spring of 1938?
A. Yes, sir.
.
Q. What did you have done then Y
A. We had part of the counters taken out and had it fixed
up in there, had lattice work made in there for about half of it.
Q. "\Vhat painting did you have done?
A. Painted the whole inside two coats.
Q. When was that, Mr. Berry?
A. 1938.
Q. How long before the place was destroyed 1
page 16} A. About two weeks, less than two weeks, I think.
Q. Do you know about how much it cost you to
clo that painting and all that lattice work?
A. .&bout $255.00, I think.
Q. Did you set this house afire Y
A. No, sir.
Q. Did you have anybody else do it?
A. No, sir.
Q. Now, Mr. Berry, you owed $2,000 on the property. Mrs.
Lee ·wessells l1eld that bond?
·A. Yes, sir.
Q. ]\fr. Sands in his opening statement said a notice had
been sent out to the papers the same week the building was
burned. Had you been advised that the property was going
to be advertised ag-ain?
A. No, sir.
Q. Have any knowledge of that at an?
A. No, sir.
Q. The property was advertised in April f
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A. Yes, sir, first of April.
Q'. And you adjusted the ma.tter 7
A. Yes, sir.
Q. How did you adjust it?
A. I went to Mrs. "\Vessells and told her to let it run a
little while longer and I might be able to pay her some interest in strawberry season. We didn't do so much on strawberries.
Q.. Then what did you do? You fixed the house up, did
you?
page 17 ~ A. Yes, sir.
Q. Then what was the next crop you had comingY
A. White potatoes.
Q. Had you started harvesting potatoes when the house
burned?
A. No, sir.
Q. How many acres of potatoes did you have planted, Mr.
Berry, out of which to make your interest Y
A. Twenty-one acres.
Q. And your crop was fairly good, or what?
A. It was good.
Q. Now how about your fixtures. Yon had $1,000 on your
:fixtures?
A. .Yes, sir.
Q'. Did you have a list of tl10se fixtures, Mr. Berry Y
A. Yes, sir, I had a list of them.
Q. Did you give to the insurance company, or anyone representing the insurance company, a 1ist of the fixtures as
requested ,by them f
A . .Yes, sir.
Q. Whom?
A. Mr. Wright.
Q. M:r. W. J. Wright, of Salisbury?
A. Yes, sir, I mailed it to him.
Q. Did you see him afterwards T
A. Yes, sir.
Q. Did he tell you he got it or not?
page 18 ~ A. Yes, sir, he did.
Q. I hand you this paper and ask you if that is ·
or isn't a copy of your list of fixtures which were insured
and which you gave a copy of to 1\fr. Wright at his request?
A.- Yes, sir.
.
Q. Is that the true value of those :fixtures?
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A . .Yes, sir.
.
Q. That amount, gentlemen of the jury, is $1,804.00. Mr.
Berry, after the fire occurred on the 23rd day of June, I believe it .was·
A. Yes, sir.
Q'. When did you get a notice of the fire, that the house was
burning!
A. Just about day, or a little ·before day. You could see
daylight coming up.
Q. Your store building was at Gargatha?
A. Yes, sir.
Q. And on the· South sid-e of the dirt road leading West,
isn't iU
A .. Yes, sir.
Q. How far is your home from the store building!
A. 655 yards.
.
.
Q. You say it was about three o'clock in the morningt
~ Yes, sir.
· .
Q. Who called your attention to iU
A. My wife.
Q. Who was occupying the store at that time f
page 19 } A. Howard, my son.
.
Q. Was he running the business there t
A. Yes, sir.
Q. About how long had he been running the business and
·occupring the store Y
A. About four or five weeks.
Q'. You say Mrs. Berry called your attention to the :fire,
the store being on fire f
·
A. Yes, she riz up in bed and looked out the window and
said "The store is on fire".
Q. Did you go down there? ·
.
A. Yes, sir.
Q. What did you do with reference to trying to save the
building?
A. There wasn't anything you could do. There was a right
smart crowd there when I got there and the fire company..
Q. Was the buildin~ and your :fixtures a total loss?
A. Yes, sir, everything.
Q. How soon after that was it you notified Mr. Hearne .and
his company Y
A. The same day, I think it was.
Q. Did Mr. Hearne come up7
A. No, sir.

,
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Q. Who did come np representing the Home Insurance
Company!
A. Mr. Wright from .Salisbury.
Q. Tell the Jury what happened wl1en Mr. Wright came
down there and how long it was after the fire!
page 20 ~ A. It was less than a week Mr. Wright come
down, him and Mr. Milton Mason from Keller..
Q. What conversation did you have with Mr. WrighU
A. He told us to fill· out a bill of the stuff was lost, make
out a bill. He asked did we have any safe and I said no, and he
asked me to make a bill out of the fixtures which we had insured. I made out the bill and sent it to him.
Q. How soon after that did yon see Mr. ·wright again f
A. About a week or ten days.
Q. Where did you see Mr. Wright next time?
A. He drove up in the yard the next time by himself.
Q. What did he do that time?
A. He brought a blue sheet, proof of loss, and asked us to
sign, brought one for me and one for Howard.
Q. Did you fill them out or Mr. Wright?
A. Mr. Wright filled them out and told ns to have some
officer acknowledge them.
Q. Did you do itf
A. Yes, sir.
Q. Who did you g·o before 1
A. Mr. Frank White of Parksley, who was a Justice of the
Peace, Howard and I, and got him to put his signature to
them and Howard mailed them to Mr. Wright from Parksley
Post Office.
Q. Were they mailed togetherf
A. No. In two separate envelopes.
Q. Was your return acldre~s on them f
A. Yes, sir.
page 21 ~ Q. How long after that was it before Mr. Wright
saw you again T
A. About two weeks, I think. We were out at the store
measuring· JIP the building, Howard and I was, and he drove
along and stopped.
Q'. What conversation did· you I1ave with Mr. Wright at
that timeY
.
A. I asked him if he g·ot the proof of loss and he said he
had and sent it to the company. He said so far as he knew it
was all right.
Q. What else did he say about the amount Y
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A. He tried to-he said ''.You ought to cut a little on it''.
I said ''No, if you owe us a cent you owe us the whole thing".
Q. After that did Mr. Wright come to see you any more f
A. No, sir.
Q. Did you take it up with the company through anyone
and try to get the matter settled?
A. Yes, sir.
Q. And were you able to get settlement?
A. No, sir.
Q. Through whom did you take the matter up with the defendant company trying to g·et them to pay?
A. Mr. Herbert Barnes and Ben Gunter Jr. and Mr. ~uediger.
Q. And you finally broug·ht suit to make your money?
A. Yes, sir. During tba t time I had seen Mr. Hea me three
or four times and talked with him and he would
page 22 } tell me he hadn't heard a thing from them.
1\fr. Somers: Your witness.
CROSS EXAMINATION.
By Mr. Sands:
Q. 1\fr. Berry, when did you buy that filling station property?
A. I think it was 1923, '22 or '23 I ,am not quite sure.
Q. At that time it ,vas a little tract of 11 acres?
A. 9.9 acres.
Q·. And what was on it then 7
A. Pine stumps.
.
Q. And you cleared those pine stumps off?
A. Yes, sir .
.Q. You paid $4,000 for 11 acres worth of pine stumps Y
A. 9.9 acres.
Q. And you cleared that off?
A. Land was high about that time.
Q. It had no buildings or improvements on it f
A. No, sir.
Q. Now when you ·bought it in '23 who did you buy it from?
A. Mr. A. J. Gibbons.
Q. You grubbed it off and built a filling station?
A. Dynamited the st.umps off and filled the holes up and
plowed it.
Q. And then built a filling· station?
.A. Yes, sir.
page 23 } Q. What year did you build that, '22 or '23?
A. No, sir, '26.
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Q. In other words, you dicln 't have anything on that property until you built in '26?
A. No, sir.
Q. Where were ·you conducting your filling station then T
A. First one I e·ver owned was in '26.
Q. Who did the building?
A. Mr. Lee Young and Elton Lewis, built it by the day.
Q. What was your concrete bill?
A. $775.00.
Q. And that concrete was there at the time of the fire?
A. Yes, sir.
. Q. And then the building you built at that time you say
cost you,-that was the peak of prices when building was
pretty high-and you say the cost of that building was how
muchY
A. I don't know whether material was much higher then
than now or not.
Q. But it was high, wasn't it?
A. I thought so.
Q. What did it cost you f
A. $3,800.0(). That is what I paid out for it, That didn't
include the $775.00 for concrete.
Q. Then you continued in business. vVas your son in business with you then f
A. Yes, sir.
Q. What was the name of your firm Y
A. George R. Berry & Son.
page 24 ~ Q. How old was your son at that time? ·was
he 21f
A. I don't know.
Q. But he continued in business with you how lougf
A. Seven or eight year. About eight year, I think it was.
Q.. Starting in '26.
Q. And he continued in business with you until when Y
A. '34 I think it was.
Q. In '34 what happened? Did you cease to do business
with your son f
A. Yes, sir.
Q. Did you sell the .business ove, to him f
A. No, sir.
Q. When did you convoy the business over to him f
A. '38.
Q. Did you convey the building over to him between '34
and '381 ·
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A. No, sir..
Q'. You made no conveyance?
A·. I don't understand the question.
Q. The question was, I asked you whether or not you sold .
the business of building· to your son between '34 .· and '38 Y
A. Y.es, sir, I think I did, the building.
Q. -Did you sell the business f
A. No, sir..
Q. You sold the building to your son f
A. Yes, sir.
Q. When did you sell it to him?
pag·e 25} A. I don.,t know.
Q. Previous to the time you went in bankruptcy f
A. Yes, sir, before.
Q. How long before you went in bankruptcy t
A.. Might have been six or three months, or two_
Q. Wbat did your son pay you for it t
Mr. Somers! We object, if your Honor please. I don't
see how that is material in this casr. We are suing on this
policy issued last May.
Mr. Sands: I submit that the question is thoroughly relevant. Circumstances as indicated in the opening statement.
There is a contention whetl1er there was an unconditional
ownership at the time of the fire between lhe father and son.
And it also goes as to the values of the property if he conveyed this property before he went in bankruptcy, what he
sold it to the son for and what the son sold it back to the
father for after he got out of bankruptcy. But further it
is most relevant to sl1ow as to what is the true and real ownership and working arra11gement between the father and son
in that policy.
The Court.: l\Ir. Sands nolJody is raising any objection.
I don't think that has anything to do with it. The question·
here is the value of the storehouse at the time of the insurance policy. I don't think the value in 1934 has anything
to do with it. I think tl1e only thing- here is the value of the
storel10use. It. 110s nothing to do with the value of the land.
1\fr. Sands: How can we ascertain the value of the store- l1ouse? I am not asking about the land. What I
1mge 26 ~ maintain is he says and wants the lury to believe
a certain line of valuation. There is only one way
bv which we can establish value and that is what was paid
for that property at a given time. I have known cases where
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the government has gone back. to 1914 and 1915 to fix values.
The Court: You are dealing with an insurance company
now. This policy. calls for three-fourths of the value at the
time of the ~r~. ·. The value of the property in 1934 has nothing to do with- the value of the property in 1938. I think it
would confuse the Jury. The ownership of the property you
ean ask Mr. Berry about. Nobody has objected. But when
the objection was raised I ruled. The evidence is in what
the storehouse cost and I think you can take into consideration the depreciation.
Mr. Sands: I object to your Honor's ruling for the reasons stated. Also, one of the grounds is lack of sole and unconditional ownership, and I submit that the only way that
can be done where a witness is put on the stand and admits
he conveyed this property to his son shortly before he went
in bankruptcy. He admits on the stand that the son conveyed it back to him shortly after he went into ·bankruptcy.
That then he also states that he sent to Washington immediately before the fire to bring the son back to go into business
with him.
The Court: That isn ''t in evidence.
Mr. Sands : I understood he did.
The Court: I will permit yon to show the title to the pro,perty.
Mr. Sands: How can I get the equitable title between
father and son unless I can question him Y When
page 27 ~ it comes to the question as to the legal title which
be has to have within himself before he ca11 recover, I can certainly put in there as to the nature and relationship which existed between these persons based on father
and son relationship, plus tl1e commercial relationship before
and after so your Honor and the ,Jury can see when those
equities are revealed wl1ether tbe property belonged to father
or son.
The Court: 1'Ir. Herbert Ba mes is a party plaintiff. He
is suing~
Mr. Sands: I know he is. Both of them are the same,
and this is not a question of where Mr. Barnes' client carried
the insurance. She paid for it herself and got it from that
company ,because she bougl1t and paid for it. But here is a
different matter, and I have a right to show any evidence
as to the true facts.
The Court: I don't object to your showing title to it. My
object.ion is the value of the property.
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Mr. Sands: I submit here that the only way I can get at
that answer would be as to the subject of the testimony as
given. That with the property as given the Jury could reach
its only construction as to whether the sale from one to the
other would be the sole criterion as to the value of that property.
The Court: You have him on the stand, ask him the question.
Mr. Sands : For the reason stated in the second ground
I aga~n except.
Mr. Sands Contd:
Q. Mr. Berry, I ask you this. You have stated that previous to the time you went into bankruptcy you sold
page 28 ~ this property to your son, and you have stated that
after you had been discharged from bankruptcy
you bought it back from your son. - Will you please state to
the Jury what was the consideration which was given and
received by you for those two transactions Y
A.- I don't know.
Mr. Somers: vVe object. That is the same point.
The Court: I sustain your objection.
Mr. Sands: I understood your Honor to rule for the purpose of value.
The Court: Any question as to ownership I will permit
you to show, but the consideration doesn't effect it. Whether
he gave him $1,000 or $5,000, I don't see where that effects it.
Mr. Sands: Your Honor would not permit that question
to be answered to show whether there has been an actual
bona fide transaction?
The Court: You can ask him whether it was a bona fide
transaction, or who has the leg·al title. You are claiming he
hasn't legal title.
_Mr. Sands: No, I just rely on the terms of the policy that
he isn't the owner.
The Court: You can show he isn't the owner of it. I will
· permit you to show his ownership, whether conditional or
absolute.
Mr. Sands: The record shows on its face an absolute sale.
What I am asking is what the consideration was that was
passed.
The Court: I don't think that has anything to do with it.
The actual figures I don't think has anything to do with it.
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-- -JU can ask him the question as to the legal title.
page 29JAs a matter of fact do you own iU
Mr. Sands: He has stated he sold it to the son.
The Court: That was in 1934 and it has been conveyed
back. You are interested in 1938. You want to show whether·
he had a legal or equitable title in 1938.
Mr. Ayres: We want the Jury to be able to consider
whether they w;ere bona fide.
The Court: You have nothing in the world to do with it.
The question is when the policy was issued and up to the
present was he an equitable and bona fide owner.
·
Mr. Sands : All right.

Q..Now, Mr. Berry, the :fixtures which were insured. Were
they conveyed by you to your son when you went into bankruptcy!

Mr. Ruediger:
Mr. Sands: I
as to real estate
. Th~ Court: I

We object.
just want to show that the _same condition
went as to fixtures .
sustain your objection. You mean back in

19347

Mr. Sands : I asked him whether or not the fixtures were
conveyed by him when he went into bankruptcy the same
as the building.
The Court : I sustain his objection.

Q. Will you please st.ate as to whether when you purchased
the :fixtures from your son when you purchased them from
him, if you purchased them at all from him.
A. I don't recall.
The Court: I will change my ruling on that.
Y:ou want to show that he did convey the fixtures
in 1934f
Mr. Sands: Yes, sir.
The Court: I will permit him to answer that.

page 30

~

Q. Did you convey them to your son f
A . .Yes, sir.
Q. You state that you do not recall whether you bought
them back or not. Did you purchase the fixtures which you
are suing for here from your son Y
A. :Yes, sir.
Q. When did you buy them from him f
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A. About 1935, I think it was.
Q. How old were those fixtures at the -time you bought
them from your son in 1935 Y
~
A- .All the way from three years to eight or nine years old.
Q. In other words, at the time of the fire these items which
you put on here and tabulate up at $1,804.00, they averaged in
age anywhere from two to four to ten years Y
A. I don't understand you.
Q. I say the average age of these fixtures you have listed
in this statement which Mr. Somers offered to the Jury, qo
I understand you to say that their age ranged 'anywher~
from three to four to ten years Y In other words, how .old
are they!
,
A. I told you all the way from three to eight year.
Q. And the listed price of those. things which were put on
there, are yon prepared to tell the Jury what they costt
A . .Yes, sir.
.
Q Nationa] Cash Register $35.0.oo,
pag-e 31 } A. Yes, sir.
'
Q. F.rigidaire and Bottle Cooler $470.007 .
A. Yes, sir. We got the bottle cooler about nine years ago
and we had the Frigidaire attached to it about fi~e years
ago..
.
.
Q. Dayton .Scales $245.00. When .did you purchase those·t
A. About eight or nine years ago.
Q. And then your Alemite Grease Gun. How old was
·thaU
A. That was about a year old.
Q. That item of $135.00 was a year old t ,
A . .Yes, sir.
·
.
·
_Q. In reference to the U .. S. Grease gun at $85.00. How
old was that 7
A. I can't tell the <late. ·
Q. Four or five years old t
. A. That was eight years old.
Q. And the valuation which you put on these thirigs, you
put $1,800.00 as the correct valuation t
A. No, sir.
Q. What do you say would be the correct valuation as .o~
1938, the time of the fl.re?
A. They should be worth $1,400.00 when they were burned.
They were worth that much to us.
,
Q·. About $1,400.00 is your opinion of it Y
A. Yes, sir.
1
•

1
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Q. Now as I_ understand you, you say you owed $2,000.
Didn't you owe $2,000 plus practically two and a half years
interest on that $2,000Y
page 32 ~ A. No, sir, didn't owe two and a half years interest.
.
Q. Didn't you owe something like $2,200.00 Y
A. No, sir, due in April. I owed two year and a month or
two.
Q. In other words, you owed two years interest and a
month or two at the ·time of the fire, but you owed two years
interest when :Mrs. Wessells demanded payment and directed the sale. Is that right?
A . .Yes, sir.
.
Q. It was advertised, wasn't itf
A. One issue.
Q. Did they notify you in advance it· was to be advertised Y
A. .Yes, sir.
Q. And you saw her and it was extended on your promise
to pay off when berries came int
A. Right.
Q. Did I understand you to say you didn't get any notice
of the second sale f
A. No, sir.
Q. I will read this to you and ask you if you didn't get
this. "June 20, 1938. 1\fa·. George R. Berry, Gargatha, Virginia. Dear George : Mrs.
esse1ls has instructed me to
proceed without further delay in the matter of collecting her
bond, which is secured by your property. She feels that she
has given you ample time in which to make your arrangements to take care of this matter. Mr. Gunter and myself as
Trustees in the deed of trust have no course left open to us
except to advertise the property as requested by
page 33 ~ Mrs. Wessells. I l10pe yon can :find some way to
pay off the bond and keep your property without
its being published again in the papers this week, but unless
.it is paid we must advertise it. With kindest regards and
best wishes, I am, Sincerely yours, Herbert Barnes.''

,v

Mr. Sands: We offer this letter as Exhibit .A.., to be made
a part of this record.

Q'. Did you receive such a letter?
A. No, sir, never did.
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Mr. Sands: The list of personal property I take it is offered in evidence as Plaintiff's Exhibit 2.
. Mr. Somers: We object to the copy of the letter Mr. Sands
Just read, as it has not been identified.
Mr. Sands: We will follow that up.
Mr. Somers: We object to it going in now.
The Court: He can't show it by him. If he does not
connect it up I will strike it out.
Q. Now this fire took place at three o'clock?

A. Yes,. sir.
Q.
A.
Q.
A.
Q.
A.
Q.

What fire eng'ine came up there 7
Parksley.
What time did they get there 7
I don't know. It was there when I got there.
How far is Parksley from there Y
Five miles.
And it came and the property had gotten so far under
way that nothing could be done when it got there!
page 34 ~ · A. I don't know. I wasn't there when it got
there.
Q. You weren't called, but when you looked out the window
and were first advised of it the property had practically been
burned down Y
A. No, it hadn't burned, ·but the blaze was all over the
roof.
Q. You dressed and went on over there f
A. I didn't dress much, just put my pants on.
Q. And when you got over there was there anything that
could be saved at that time?
A. No, sir.
Q. Around three o'clock was the time you were notified.
As to when it started do you know?
A. No, sir.
Q. I want to ask you one other question in response to the
furniture and fiixtures. Did I 1mderstand you to state that
they were or were not included in the sale under the dee\J
from yourself to your son previous to the time you went hi
bankruptcy? Did I understand you to say you did convey
both the furniture and fixtures and the .property to your son T
Mr. Ruediger: That is the same objection.
The Court: He can answer that.
.
Mr. Ruediger: We would like to save the point.
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Q. The question was when you made a conveyance. It was
a deed, wasn't it, the conveyance to your son in 1935 or 19367
A. Yes, sir.
Q. And that included these fixtures and furnishpage 35 ~ ings as well as the real property and the building
that was destroyed Y
A. Yes, ,sir.
Q. When you reacquired those did he in that instrument
convey back to you the fixtures?
A. Yes, sir.
. Q. .And you rely upon such title you have in those fixtures
as you got in that deed of trust that you got your property
back Y You got no other bill of sale from your son except
that deed conveying the real property? Is that right?
A. Right.
RE,_DIRECT EXAMINATION.

By Mr. Somers:
Q. Is there any question in your mind about this property
all belonging to you, Mr. Berry?
· Mr. ,Sands: I am not talking about what is in his mind.
Mr. Ruediger: .You ·don't have to have a bill of sale to
convey personal property.

Q. Did an~body have any interest in this property except
you other than -the deed of trust to secure Mrs. Lee Wessells T
~- No, sir.
Mr. Sands : The question I asked was how he got this
property back into his possession, and I understood by that
deed.

~ The

Court: All right, sir.

:J3y Mr. Sands :
Q. Mr. Berry, you state that you had some argument or
dispute with Mr. Wright in regard to the values here involved,
or some portion of them.
page 36 ~ A. No, we didn't argue.
Q. If you didn't argue what did you do? Did he
make any statement to you that the company would pay those
values, or pay anything?
A. He said everythtng would be all right. That is what
he told Howard and I.
,

/
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·Q. Was that on the first or second occasion t

A. That was on the last time he came. Q. Did any dispute arise between you and· him as to those
·
~
values on that occasion 7·
.A. No. He said "You ought to cut some off''-, and I said
"If you owe us a cent you owe us the whole thing". I told
him I wouldn't take a cent off. He owed us ~$2,500.00 and he
belonged to pay it.
Q. That was your position with him f
A. Yes, sir.
Q. Did you at any time make any offer to appraise that loss
with him.Y
A. No, sir.
Q. When you saw Mr. Hearne did you tell him anything
about the fact that you had already been advertised for sale
under this deed of trust and that you owed two years back
interest on it?
A. He didn't ask the question.
Q. And you didn't tell him anything .about it 7
A. No, sir.
Q. You knew at that time you had been, the property had
been, advertised for sale a~d you also knew that Mrs. Wessellei gave you a. temporary release for you to pay up that
back interest 7
page 37 } A. I don't know about tei1~porary. She released
me.
Q.. Didn't she release yqu upon your promise that you would
pay as soon as the berry ~on~y .came in 7
A. Yes, sir.
·
Q. Did you pay her t
A. No, sir. _
Q. How much did you get for your berries!
A. I don't know. I haven't any record of it.
Q. But you didn't comply with that promise 7
A. I couldn't.
Q. And you didn't do it 7
A. No, sir.
Q. When did your son come back in business? You say
he went out. of business around 1936 or 1937. When did he
come back in business with you?
A. I didn't say 1936 or 1937. I said about 193~ or 1935 he
went out of business.
·
Q. .Your son went out of bu~iness then-?
A. Yes, sir.
·
Q. So that while you sold h~ ~e property when you went
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in bankruptcy he was out of business and you were continuing
that business during the whole period of time when you were
waiting for Y").\l~ discharge in bankruptcy!
Mr. Ruedig.e.~:· . We object to that ..
Mr. Sands:· On what grounds!
Mr. Ruediger: Because it is going into another matter. It
is done to leave the impression that he was conpage 38 ~ ducting business in bankruptcy, and if the gentleman will read the deeds I think be will find a differe'nt answer. It is done for the purpose of belittling this plaintiff before the jury.
Mr. Sands: I have to disclaim that. I am trying to get
at the proposition as to whether the son was interested in
these properties and this business. My associate called my
attention to the fact. While he testified he went out of business sometime prior, and the witness testified he went out
about 1934 or 1935. Now I ask you when he came back in
business with yon.
The Court: I will permit him to answer that.

Q. When did your son come back in business with you Y
A. He didn't come back in business with me.
Q. Was he in business with you at the time of the fire?
A. No, sir.
Q. Who was he in business for f
A. Himself.
Q. In reference to your oil business, was your son conducting that? You turned it back over to him f
A. I rented it to him in 1938.
.Q. What time in 1938 did you rent it 7
A. I think around March of February. Might have been·
first of April.
Q. And from then on he was renting from you?
A. Yes, sir.
Q. At what rent Y
A. $25.00 a month.
Q. And he was living in the building?
A. Yes, sir.
page 39} Q'. And were you employed by him at that
time1
A. No, sir. I was trying· to farm.
Q. Sit around there in the afternoon Y
A. No, sir.
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11.frs. George Berry.
Q. Did you transfer your license to him at that timet
.A. Yes, sir, I think they were.

Mr. Sands : That is all
MRS. GEORGE BERRY,
a witness on behalf of the Plaintiff, being first duly sworn,
testified as follows:
DIRECT EXAMINATION.
I

By Mr. Somers:

Q. Mrs. Berry, is your name Mrs. Rose Berry T
A . .Yes.

Q. Mrs. Berry, you are the wife of the plaintiff, are you
noU
A. Yes, sir.
Q. Do you remember when the store building at Gargatha
was burned, the one in question here f
A. :Yes.
Q. Who at your home saw it first, if you knowf
A. I did.
Q. About what time of night or morning!
A. About three o'clock.
Q. Where was Mr. ·Berry?
A. He was abed.
page 40 ~ Q·. "Who called him!
A. I did.
Q. At that time could you tell from viewing the store building about how much it was afire Y
A. The reflection of it shown right on the wall. I was face
to the wall.
Q'. Your room was on the East side of your dwelling Y
A. Yes.
Q. And that woke you. What did you doT
A. He got up and went to the store.
Mr. Somers: Your witness.
Mr. Sands: No questions.
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HOWARD H. BERRY\
a witness on behalf of the Plaintiff, being first duly sworn,
testified as follows :

DIRECT EXAMINATION.
By Mr. Somers:
Q. Your name is Howard Berryf
A. Yes.
Q. Son of Mr. George BerryY
A. Yes, sir.
Q. Mr. Berry, when, if you know, did the store building
belonging to Mr. George Berry burn T
A. It was the night of June 22nd. and the morning of the
23rd., one year ago today.
·
Q. About what time in the morning, Howard 7
. A. Around two-thirty or three o'clock.
Q. Where were you Y
page 41 ~ A. I was there.
Q. Anything·. happen to youf
A. No, I just lost my clothes.
Q. Who woke you T
A. Smoke.
Q. Howard, do you remember when this store building was
built?
A. Yes, sir.
Q. When was that, if you recall Y
· A. It was finished in the fall of 1926.
· Q. Do you know what it cost?
A. I heard my father say it cost aroundQ. You needn't testify to that. This store building you
. have testified was thirty by thirty-six, the main building, and
the back building eight by eight.
A. That is right.
Q. In what condition was that building when it burned Y
A. First class.
· Q. What, especially, had been done in the wav of repairs
or painting at any time shortly before the fire? ..
A. On the right-hand side as you went in,-the counters
were on the right-hand side,-and the shelves had been taken
down ~nd it was la.t~iced off for a lunch room and fixed up
and pamted.
·
Q. Who was running the· business, at that time?
A. I was. About half of the room was latticed off.
Q. And what about the painting?
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Howard. H .. Berry.

A. It was all painted inside, two coats of white
page 42 } enamel
Q. .And that was how long before the :fire'
A. It wasn't longer than a couple of weeks.
Q. What condition was the upstairs 7
A. First class.
Q. What condition was the other building; the f onrteen by
thirty and the eight by eight?
A. First class shape.
Q. Was this downstairs plastered or se<ded1
.A.. Sealed.
Q. How about upstairs 7
.A.. Plastered.
Q. Was anything in the way of repairs needed on that
building!
A. No, sir.
Q. How did its condition at that time compare with its condition when it was first built Y
A. I didn't see any difference in it. It looked just as good
then as the day it was built.
Q. Was it built of Hap lumber or heart?
A. Best could be bought.
Q. Howard, do you know about the list of fixtures which
has been introduced iu evidence?
·
A. I know thev were there.
Q. What condition were they int
A. In good shape, all of them.
Q. Were any repairs needed to them 7
A. No, sir.
page 43} Q: What was the conditjon comp~red to when
they were bought T
·
·
A. Looking at them you couldn't tell them from new ones.
Q. Fixtures of that sort, have they gone down in price or
higher than ten years ago!
A. I think Cash Registers are higher today.
Q. How about motor equipment?
A. I don't think you can buy one any cheaper now than
then.
Q. After the fire did Mr. Hearne, Agent for The Home Insurance Company, come to your place?
A. He was up, but I didn't see him.
Q. Who came up there representing the home company?
A. The first one I seen was Mr. Milton Mason.
Q. That is the Keller Company. I am talking about the
Home Insurance Company of New York.
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Howard H. Berry.
A. Mr. Wright, of Salisbury.
Q. He is an ·adjuster, is he notf
A. Yes, sir.
Q. Abot1;t how long after this fire before Mr. Wright came
down!
A. I think the fire was on Wednesday or Thursday and he
come down not that Saturday, but the following week.
Q. What was done at that time f
A. He come down i;nd talked it over and he made a note
of it and asked me to make up an inventory.
Q. How about your father's case Y
A. He told him the same thing.
page 44 ~ Q. About the fixtures Y
.A. Yes, and he left his name and address where
to mail it to.
Q. Did your father do it Y
A. Yes, sir.
Q. You know that to be an actual factY
A. Yes, sir.
Q. Did you see Mr. Wright again shortly after thatf
A. Yes, sir.
Q. When he came that time what did he dot
A. The next time I seen him he was down there and had
kind of a bluish sheet of paper. He told me he received the
inventory and he left that slip of paper there, proof of loss,
and he said take it before someone had the authority to take
oaths and have it signed.
Q. Did your father do it f
A. Yes, sir..
Q. Where did he go f
A. To D. Frank ·wllite.
Q. Did he make oath before Mr. Whitef
A. Yes, sir..
Q. Did he fix it?
A. Yes, sir.
Q. What did he do with the paper thenf
A. I mailed it.
Q. Did it or not have a return address of the
page 45 } .sender on iU
A. It did. I put it on there.
Q. Where was it mailed from f
A. Parksley.
Q. About how long was that after the firef
A. Two weeks or more.
Q. You say Mr. Wright left you his cardf
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Howard H. Berry.
A. Yes, sir, name card with his address on it.

Q. Is that the card he left you f
A. That is it.

Mr. Somers : We offer this card in evidence as Exhibit 3.
Note: Exhibit 3 reads as follows:
Wallis J. Wright
I

Adjuste1·
Fire .Companies'
Adjustment Bureau, Inc.

Central Bank Bldg.
Salisbury, Md.

Q. How long did you say it was after the fire that he came
down with the proof of loss f
A. This was five or six days after the first visit.
Q. How long did your father hold this proof of loss before
he executed it and mailed it off t
A. Right away.
Q. Did you see Mr. vVright again f
A. Yes, sir.
Q. Where?
A. Where the building was burned.
Q. With whom 7
A. With my father.
Q. What were you doing there, Howard,
page 46 ~ A. Kind of measuring.
Q. Mr. ·wright you say came there!
A. Yes, sir.
Q. What conversation did you and your father have with
Mr. Wright at that timeY
A·. My father done most of the talking and Mr. Wright
said be received the proof of loss and he was going to send
it to the company and we would hear fr~m them in a few
days and he wanted to know what deduct10n he would takt>
off from the policy.
.
.
Q. What did your father tell him t
A. Told him if he m\·ed him one cent he owed it all.
Q. Did he ~ake any .ohjec~ion to the proof of loss f
A. No. Sa1d he received 1t.
Q. Who filled it out for you f
A. It was already :f:i1led out. but Mr. White acknowledged

it.

Q. Your father had gi-ven the information before that time t
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.A. Yes, sir, his first trip down he gave him the information.
Mr. Somers : Your witness.
CROSS EXAMINATION.
By Mr. Sands:
Q. .A.re those fixtures-you have a list of them there before you on the table-are those the same :fixtures that you
got from your father around 1934 or 1935 f
A. Yes, they were in the building.
Q. When you bought from your father you bought those
fixtures. Is that right?
page· 47 ~ A. I bought all.
·
Q. What year was that, Mr. Berry?
.A. That was 1933 or 1934. I don't know just what year
it was.
Q. .And all those articles on there to the best of your reco11ection were there in the building at the time you made that
purchase?
Mr. Somers: This isn't proper cross examination. We
asked him nothing at all about the ownership when we put
him on, and they are making bim their own witness when
they ask him this_ line of question.
Q. What is your answer¥
.A. The :fixtures were there.
Q. Will you please state to the Jury when you bought those
:fixtures in 1934?
.A. I didn't say 1934. I don't know just when it was.
Q. Whatever date it was, when you bought them from yoµr
father what price did you give him, what price was placed
upon those fixtures at that time as their valuation in that
saleT
Mr. Somers: We object, your honor please.
The Court : Sustain your objection.
Mr. Sands: If your Honor please, it is very material as
to the value of second-hand fixtures which they -are suing
recovery on. I submit that the only· test is a sale from one
who did not have to sell or did not have to buy and what
price they were sold for is a criterion, and I sub~·
page 48 ~ mit we have a right to ask him what-valuation was
placed on those· fixtures at that time.
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Howard H. Berry.

The Court: I sustain your objection. What they were
worth in 1933, 1934 or 1935 has nothing to do with what they
were worth in 1938.
·
Mr. Sands: We ask that his answer be put in out· of_ the
hearing of the Jury..
Mr. Ruediger: We objeet.
The Court: Sustain your objection and sustain that I never
heard on cross examination the witness being requested to
put in the record what his testimony was going to be.
Mr. Sands: Exception noted.
Q. You spoke of someone else coming down there to see
about a loss, a Mr. Mason.
A. Mr. J. Milton Mason. Yes, he was there.
Q. Was he with Mr. WrighU
· · .
A. The first time I seen Mr. Mason I didn't even know
the gentleman.. Just shortly after the fire, it was that after-:
noon after the fire, I talked with him and didn't even know
the gentleman.
.
Q. Did you have any talk with him after thaU
A. Yes, sir.. ·
Q. In whose presence?
A. My father and mother and Mr. Wright and Mr..Mason.
Q. How long after the·.· fire was that' 7 .
A. It wasn't the Saturday after the fireJ but. the following Saturday."
Q. Now with ref erenee to proof ·of loss, was
page· 49 ~ there any paper delivered to :M:r. Mason tb:at you
:· ·. :
saw, a proof of loss?
A. No, I didn't see any.
· ·
Q. You state that you saw or you mailed the proof of losR
written on a blue paper?
·
A. It looked blue to me.
Q. To Mr. Wright?
Where did you mail it f"rom 7
A. From Parksley.
·
Q. Did you register it?
·
A. No, sir, put a three-cent stamp on it and a return ad·
dress.
Q. How long after the :fire was it that you did that t
A. Well, it was after the ~th .of July. I don't know just
what date it was. I can't recall that.

Mr. Sands: You can stand aside.
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SO

D. Frank White.
RE-DIRECT EXAMINATION.
By Mr. S9ID:ers:
Q. One minute, Howard, I want to ask you one question.
Was or wasii 't the proof of loss mailed to Mr. Wright prior to
the end of July last year t
A. It was somewhere around, I will say anywhere from
the 6th to the 15th of July.
Q. It wasn't later than the 15th of July, 1938, that you
mailed the proof of loss to him and he told you a few days
after that he got it!
A. He received it and we would hear from the company in
a few days.
Mr. Somers: That is all.
page 50}

D. FRANK WHITE,

a witness on behalf of the Plaintiff, being first
duly sworn, testified as follows:

DIRECT EXAMINATION.

By Mr, Somers :
Q. Your name is D. Frank White!

A. Yes, sir.
Q. Mr. White, what official position do you hold in Accomack County f
A. Justice of the Pt,ace and Substitute Trial Justice.
Q. You are an attorney at law, are you notY
A. Yes, sir.
Q. You live where Y
A. Parksley.
Q. Do you recalI Mr. George R. Berry coming to your
house sometime last summer with his son, Howard Berry, to
get you to take acknowledgement to some papers t
A. Yes, sir.
Q. Did you read the papers f

A. No, sir.

Q. You took the acknowledgement!

.A. That is right.

Q . .And gave them baok to them!

.A. Gave them back to them.

Q. .And they left Y
A. Yes.
Q. Do you recall what color it was f
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Lee Young.

_
page 51

A. lt wasn ~t a ~bite paper. l was attrncted to
whit~~

~ the paper by it being a different color than

Mt. Somers : Yon take the witness.

CROSS EXAMlNA.'r!bN.
By Mr. Sands:
Q. That is the only time they came to you to make affidavit
· to any paper Y
.A. Yes, sir.

Mr. Sands: AU righl, stand aside.
.
LEE YOUNG,
a witness on behalf of the Plaintiff, beini first- duly sworn,
testified as follows :
DIRECT EXAMINATION.

By Mr.

Somers·:
Q'. Your name is Lee YoungY
4., ¥ ~s~ sir.
Q. Where do you live, Mr. Young?
A, Bloxom.
Q. Been H.ving 1.n A<~comack County all your life t
A. Yes, sir.
Q. What businese are you engaged int
A. Carpenter.
Q. What business were you engaged in in 19267
A. Carpenter.
Q'. _Do you kno,v the Geotge & Berty store building in
question?
A. Oh, yes.
.
Q. ·who built itT
- page 52 } A. I built it.
_.
. Q. Who helped you t
A. Mr. Elton Lewis.
Q. Did you work on it as a contract job, ot pet dayt
A. Per day.
.
Q, l\fr, Young) tlo you know what the siza of the building
was?
A. Yes, sir, it was thirty by thirty-six and then extending
on the back fourteen foot shed and an engine room.
Q. I wish you would make a sketch for the jury bf this
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building please, figuring this is Route 13. Thirty feet facing
Route 13 and extending back thirty-six feet. Now this building that was thirty by fourteen, was that immediately back
of the main store building and part of the main store building?
.A. Yes, back of the main store building.
Q. This eight by eight, what was that used for?
.A. That was the engine room.
Note: Diagram drawn by Mr. Young offered in evidence as .
Plaintiff's Exhibit 4.

Q. Mr. Young, was that thirty by thirty-six foot part of
the building a one or two-story building Y
.A. It was two story.
Q. The downstairs was used for what purpose at that timeY
.A. Store building.
Q. How was the downstairs :fixed up f
.A. It was sealed out of number one sealfog.
Q. How about the upstairs!
page 53 } A. The upstairs lathed and plastered, white
walls, I think.
Q. How many rooms f
A. Five rooms and a bath and hall aJld couple of clothes
rooms.
Q. As a matter of fact, the front of the store, was that a
glass front?
A. Glass front.
Q. The front of the store had gas ta.nits along the front f
.A. Yes.
Q. The second story, was. that a portion of that or was
that extended over the building?
A. The whole building· extended over and this portion was
cut out of the building.
·
Q. About how wide was the downstairs portion?
A. I think it was fourteen feet.
Q. And the upstairs then would have been fifty feet f
A. I think it was fifty-six feet long, all of it, I am pretty
sure.
Q. Upstairs?
A. Yes. ·
Q. The upstairs then was long-er than downstairs because
it extended out over the porch Y
A. Yes.
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Lee Young.
Q. Mr. Young, what. kind of material was that entire building constructed of!
A. About as good material as you could get, .Number One
material all the way through.
page 54} Q. Had you b~en in there shortly before th~
fire?
A. I can't recall how long- it was, but when Mr. Berry was
getting ready to fix up he come to see me to get me to do
some work on it.
Q. That was iu the spring or summer of 1938 Y
A. Yes. I promised him I would do it and in the meantime
my daughter run off and got married and my wife was down
sick and that put me out of doing· the work for him.
Q. So you couldn't do the work 7
A. I couldn't do the work.
Q. .At that time did you go there and look over the build-·
ingY
.
·
A. Yes, I looked it over and I looked it over after he had
did the work. I went by there one day and I stopped and
looked through it and he had th~ work done.
·
Q. Did you find anything· in tliat building in the way of
repairs that should have· been done and had not been done·?
· A. No, it looked very nice.
Q. Mr. Young, have you made up an estimate of rebuild,..
ing this same structure at the request of Mr. Berry as of the
time it was burned T
A. Yes, .I kind of fig-urecl on it and made out a bill.
Mr. Sands: The evidence as to replacement value can be
admitted. It should be stated that it is only to be considered
by the jury with other evidence as to the value of the building at fair market value at the time.
.
Mr. Somers: That is understood.
Q. YOU say you· made it up f
A. Yes.
page 55 ~ Q. Wbat did you find at the prices last summer,
1938, it would cost to replace that building?
A. Why I figured it up. Went over it and figured it about
$3,300.00.
Q. Did that take into allowance all of the allowances contractors have to take into consideration!
A. No, that is actually what it figured out. I didn't figure
any percentage. I figured about what the cost was.
Q. Aud when you figure that out can a contractor without
adding the ten per cent ever come out Y
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Lee Young.
A. Vefy selclo1n. I-ie better mind how he is contracting.
Q.. Now, Mr._ Young, the. calcul~tion which you .made,. would
you then have had as gobd mat~rials ~s Ml'. Berty put in that
buildi1.1gt. .
.
.
A. Really it is hard to get as good matedal today as you
got thirteen years ago when it was built. It ls hardly here

to _get.

· Q. And you say he had her in tip.atop shape 1 .

.

A. Yes, it was a n,.umber one building so far as 1 ~otild see.
Q. As a rtu1.ttet of fact, you put H up and saw iH

:Mt. .A.yre~: ~ thii)k he_ has been over aii this and_ we ob:ject to him leading the witness and going ovei· it again.
The Court: I will sustain your objection.
Q. vVhat cafl you say to the jttry as to the vti1ue of that
building in June,-19381 in the condition it was in then, as com.pared with ihe Hme it wtt~ actuaily built v
· page 56 ~

Mr. Sands : . H yottt Honor please, ~tti1~ss wit. ness can te$fify ?S to the v~lue. 9f that building, if
h@ is £amiliat as to the value of t~e bu;ilding, as~ to a com-

.

parative value I submit it is problemtttical, aiid I object to

th~ ,qti~stion.
_.~ .
. .~
.
. .
.
Mt~ Somers: That comes to the question of detetioratiott.
We wan.t to_ show this .building was in as ~Odd condition as

it was· the day it ,vas built.
The Court: He eafi testify to that.

__ Qi W~s . or _wasn't this buiiding when you inspected it ifi
June, 1938, when the repairs had been made, was it or was
it not in as good or practically as good condition as it was
the day when vou built it?
A. Yes, sir, so far as I could see. Of ctlli'r.~e I tiidn;t go
1:1pstairs, but the building was in numb~r one shape so far as
I could see. It was teally art extr~ building. . Mt. Ber17
told me noi to put ant knots in and pieoos that tlidn 't belong.
Mr. Somers:

Your witness.

CROSS EXA.Mt:t,t~.T10N.
Bv Mr.

Sands !

"Q. Whett w«we you by there iast belorij the build.mg

burnedY
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Lee Young.

A.. l can ~t recall just how long. l s~.y inaide 0.f a mQnth!
Three to four weeks.
·
Q. Was that a chance visit on that occasion?
A. I gL1ess I was likely g·oi11g· to the mill and this boy of
Mr. Berry's was there and I just stopped and looked through
the building where I couldn't do the wor~ and
page 57 ~ when I went in he sa,id '' What do ~ou think of t}le
job'', and I said it was a nice looking job.
.
Q, And you think tha.t was within thirty days. Y
A. Within thirty days.
Q. How long· before that did he speak to you a,bout making
repairs in there?
A. It wasn't very long. I will say a couple of weeks.
Q. What was the nature. of the repairs? What was the
expense of the proposition T
·
A. I didn't fig·ure that out. He wa~ going to get me to
do it by the day,
Q. Were you to furnish the materials?
A. No, sir, he was to furnish the material. He just asked
me to do the work.
Q. And you would use such material you could?
A. vVhat. he said. V\7:hat he had in there was nice material.
Q. And if the work had been undertaken by you you would
have given him no contract 7
A. No, sir.
Q. It was more or less ij r.earrnngem~nt of the partitfo;p.Ji
rather than new structure?
A. Yes, sir.
Q. Diel you do the plastering 11pstairlil f
A. No.
Q. I didn't mean personally?
A. Yes, it was done when I built the building.
Q. And you do not have any rrnt rule for depage 58 ~ pr~ciation value~ a~ to buildingia?
· A. No, ijir, Of cowrse probably a building in
thirteen year will decrease, but a nice buildini it ia. ~o light,
when it was painted it was good ~s new,
- Q. What was the roof¥
A. The best asbestos shingles.
Mr. Sands: That is all.
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:B1LTON LEWIS,
a witness on behalf of the Plaintiff, being first duly sworn,
testified as follows:

DIRECT EXAMINATION.
By Mr. Somers:
Q. Your name is Elton Lewis?
A. Yes, sir.
Q. Mr. Lewis, did you work with Mr. Lee Young when he
built the George Berry storehouse 7 .
A. Yes, sir.
Q. You liveA. Pastoria.
Q. What kind of materials were used in this building!
A. About as good as anybody uses. I should say number
one through and throu~h.
Q. The downstairs of this building,-how was that constructed!

Mr. Sands: Will this witness testify the same as the other
man about the shape of the building?
Mr. Somers : Yes.
page 59

r

A. The downstairs main building· was in one'
room and the shed room on the back and little
'
shed on the back for his electric plant.
Q. And the do"\\'11stahs, was that plastered Y
A. Tongue groove s<:aled.
Q. What kind of material f
A. Pine.
Q. Heart or sap?
A. Mized.
Q. How about upstairs?
A. Plastered and laid off in an a.partinent for livi~g.
Q. Mr. Lewis, did you have occasion to go in there between
in 1937 and 1938?
·
A. No, I will not say I did.
Q. You weren't there shortly before the fir{) T
A. No, sir.
Mr. Somers : Your witness.
Mr. Sands : No questions.
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CHARLES A. GIBBONS,
.
a witness on behalf of the Plaintiff, being first duly sworn,
testified as follows:
DIRECT EXAl\UNATION..

By Mr. Somers:
Q. Mr.. Gibbons, you live at Mutton Hunkf
A. Yes, sir.
.
Q. Do you know the George Berry store 7
A. :Yes, sir..
page 60 ~ Q. Do you know who furnished tbe framing for
that store?
A. I did~
Q. You were in the mill business at that time·,
A. Yes, · sir.
.
Q. And you were in the mill and lumber business how long
altogether 7
A. About twenty--seven or twenty-eight years..
- ·· ·
Q. Mr. Gibbons, what kind of framing did you furnish,
heart?
A. Well, it wasn't heart, but it was the old growth of -timber we had over here. It was about as good as you could
furnish.
.
Q. Did you see the other materials there as you were delivering the framing?
·
·
·
A. Yes.., I seen it.
.
Q. ·what kind of materials was he putting into. the rest
of iU
A. It looked all right,-first class. ·
Q. How far do you live .from this store t
A. I guess about two miles.
.
Q. Did you go into the store after it was built?
A. Well, I would- go by-there occasionally. I didn't go up
there very often. Occasionally I would s~op tbere.
Q. Did yon go in there shortly before the :fire, in the spring
of 19381
A. Oh, I guess I stopped in a few .tim~s.
..
Q. What did yon find to be· the condition Mr. Berry kept
that building in?
:
. A. The building was in. first cla,as condition, so
page 61 ~ far as I could see. : . · · .· · : .· ·
Q. Did he keep it painted and .repaired T
A. I think so.
.
.
Q. Did you ever find it out of repair at .any time. you ever
went· there?
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Char-les ..A. Gibbons.

A. No, h~ kept it in pretty nice &hape around the:re"

Q. Have you had occasion to measure the building recently!
A. Yes, we measured it yesterday.
Q. The measurements which Mr. Young gave were 30x36
main building.
A. That is QQ:n:-ect.
Q. And 14x30 and 8x8 f
A. Yes, sir.
Q. Have you had experience in building, c;,ont.:racting buildings and having them built1
A. No, I never was a contractor. I was in the lumber
business.
Q. Wen,· ·you had Qccasfon to make estinia.te& ii1 the last
year or so on buildings that have been destroyed t
A, I uaed tQ do that
Mr. Ayres:
Q. Do I understand you estimate fQl' the bill Qf lumber or
complete job Y
.A. The hunb(rr. Tho man buyi:pg the lumber- b>tingt3 it to
you and you figure Qn it,
·
·

~fr. Some.rs : That is alt
Mr. Ayres: No questions.
page 62 ~

N otij: Adjourned until 1 :30 o'clock

P., M.

NOON ltlllCES-S,
Note: Met pursuant to adjourillllei1t. Same parties pres-

ent as heretofore noted~

Mr. Somera.; V{e Wfmt to introduce deed from. Howard H,
recQrded in Deed Book 153, at
page 573.
·

Berry to Georg~ R. Berey,
Note: Deed read

as follows :

to the ,0Qurt ancl

Jury by Mr. R,uediger,

·

THIS DEED, made this 5th. day of June, 1937, between
and George R ..

Howard ll. Berry1· party Qf the first part,
Berry, party of tne eecond part:

WITNESSETH: That the said Howard H. Berry for aJ1d
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Charles A. G-ibbons.

in consideration of the sum of One Dollar, ($1.00), and other
valuable considerations, to him in hand paid, doth hereby
grant unto the said George R. Berry, with general warranty
of title, the following lots or parcels of land, situate at Gargatha, Accomack County, Virginia:
1st. All that certain lot or parcel of land, containing Ten
Acres, (10 A.), more or less, and bounded as follows: On
the North, by the land conveyed under Item 2 of this instrument and the land of Alfred Gibbons; on the East, by the
l\riain State Highway, U. S. Rt. #13 and the land of John
R. Riggs ; on the South, by the lands of Mrs. Mary A. Adams ;
on the West by the Bundick Land owned by Rosa L. Berry,
subject, however, to a right of way over said tract of land
along· the northetn line thirty feet ( 30 ft.) wide for the use
and benefit of the lands now owned by Rosa L. Berry; and
2nd. All that certain lot or parcel of land conpage 63 ~ taining One Acre, (1 A.), more or less, and
bounded as follows: On the North, by the land
of Mrs. A. J. Gibbons; on the East, by the aforesaid M~in
State Highway; on the South, by the ten acre lot described
in the first item of this instrument; and on the West, by the
land of Alfred Gibbons; together with all the privileges and
!lppurtenances thereunto belonging or in anywise appertain·
mg.

TO HAVE AND TO HOLD the i1foresaid lots or par<}els
of land unto the said George R. Berry, his heirs and assigns
forever.
WitnesR the following signature and seal the year and day
first above written.
.
HOWARD H. BERRY

(Seal)

District of Columbia,
City of ·washington, to-wit:
I, Carl H. Donch, a Notary Public, of and for the City of
Washington, in the District of Columbia, do hereby certify
that Howard H. Herry; whose name is signed to the fore
going writing, bearin~ date on the 5th. day of June, 1937,
has this day acknowledged the same before me in my City
aforesaid.
·
My commission expires as a Notary Public, of and· for the
4

1
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Charles A. Gibbons.
City of Washington, in the District of Columbia, on the 14th.
day of June, 1937.
Given under my hand and Notarial Seal this 7th. day of
June, 1937.
CARL H. DO.NCH,
Notary Public.

(Seal)
Virginia:_

In the Clerk's Office of the Circuit Court of Accomack
County, February l 4th, A. D., 1938.
This deed from Howard H. Berry to George R. Berry, was,
with the certificate of the acknowledgement thereof,
page 64 ~ thereto annexed, received by me in the Clerk's Office this day and admitted to record at 2 :48 o'clock,
P. M.
Teste:
ROBERT H. OLDHAM,
Dy. for John D. Grant, Jr. Clerk.
VERIFIED Feb. 25, 1938.''
Note: I also want to read to the Court and Jury from Mis-..
cellaneous Liens Book 8, page 239, as follows:

"KNOW ALL MEN BY THESE PRESENTS, that I,
Howard H. Berry, for and in consideration of the sum of
Four Hundred Dollars, ($400.00) to .him in hand paid by
Geor~:e R. Berry, the receipt whereof is hereby acknowledged,
does hereby give, bargain, sell, assign, convey and deliver
unto the said George R. Berry, with general warranty of title,
all of the stock of goods, consisting of groceries, dry goods,
hats, caps, notions, shoes, boots, gas, oils, etc. now in the
filling station of the said. Howard H. Berry, situate at Gargatha, Accomack County, Virginia.
This instrument is to be construed as an out and out sal(>
and not a chattel mortgage.
Given under my hand and seal this 4th. day of June, 1937.
HOWARD H. BERRY

(Seal)
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Howard H. Berry.

District of Columbia,
City of "\Vashington, to-wit:

I, CarI H. Doneh, a .Notary Public, of and f·or the City of
Washington, _in the District of Columbia, do hereby certify
that Howard H. Berry,' whose name is signed to the foregoing writing,·bearing date on the 4th. day of June, 1937, has
this day acknowledged the same before me in my
page 65 ~ City aforesaid.
A-iy conunission as a Notary Public expires on
·
the 14th. day of ~fune, 1937.
·,
Given -under my hand and Notarial seal this 7th. day of
June, 1937.
(Seal)

CARL H. DONOR.,
Notary Public.''

HOWARD H. BERRY.,
recalled, testified as follows:
By Mr. Somers:
Q. Mr. Berry, after you came back to Accomack County
and decided to take over the store and go into the mercantile
business, the business there., did you giye to your father any
further paper or receipt for the nxtures which you had pur-·
chased from him some years prior thereto r
A. Yes, sir.
Q. Who :fixed it up for you?
.
A. C. D. Nelson. He was the Cashier of the Metompkin
Bank and· Trust Company at Bloxom.
Q. When did you come back to the Eastern Shore Y
A. I came back in April. The last of April or ·first of May,
_rig·ht along there. I can't recall the date.
Q. At that same time did your father give you any papert
A. Yes, sir.
·
Q. What was that on 7
A. That was on the fixtures and I signed the fixtures back
to him when he assigned the stock of goods over to me.
Q. Do you know what became of the papers you gave him
for the fixtures?
A. I think my father still has it.
page 66 } Q. Do you know, as a matter of fact, whether
your father has iU Have you seen it todayf
A. I have seen it today, yes, sir.
Q. Where was it kept f
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II oward H. Berry.
A. He kept it h~me with his other papers.
Q. When, if you know, did your father get i.t from his
homeY
A. He left here afte1· Court adjourned and went and got

it.

Q. I hand you a paper and ask you. what that is, Howard.
A. That is where l sig'Iled back.

Mr. Somers: We offer this paper in e"Vidence as Exhibit
5 and ask that it be 1nade a part of the 1·ecord.
Note : Exhibit 5 read to the Court as follows:
'' Garga tha, Va.
March 15, 1938.
For value received, I hereby sell and assign oyer to George
R. Berry all of the fixtures and furniture in the George R.
Beny filling station at Gargatha, Virginia.
(Sgd} HOWARD H. BERRY."

Q. Who fixed that up for youY
·
A. C. D. Nelson, of Bloxom.
Q. And you gave tliat tc, your father at t11at time and he
gave you a teceipt for the stock!
A. That is right.
j

Mr. Somers:

Witness with you.

RE-CROSS EXAl\UN A.TION.
By Mr. .Ayres ~
Q. Mr. Berry, as I understand yon and your father started
in business in 1926. Is that right Y
page 67 ~ A. That is right, the fa]J of '26.
Q. When did yon dissolve1
.A.. We dissolved,-! don't guess yon can call it dissolved.
Q. What do you call it?
.A. It was still under the name of George R. Rerry & Son.
I left and went to W aRhing-ton and so far as I know the p]aee
was still George- R. Berry & Son.
Q. Did yon se11 out f
A. When I was in Washington he come up there.
Q. ·When did you leave and go_ to Washington f
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Howard H. Berry.

A. I can't say the date.
Q. Can yo 11 tell us the yead
A. '36 or '37.
Q. Your father testified you got out of the business arouud
'84. Is that right 7
A. I was out of business. I went to fanning. I am talking about when I went to Washington. I farmed for two
years after I left the store.
Q. When did you get out of the store Y
A. I went up home and taken care of the farm.
Q. When did you get out of the store 7
A. It was '35 or '36.
Q. Did you execute any papers then conveying your interest to your father Y
A. No; not then I didn't.
Q. Did you ever execute any paper conveying your interest
to your father!
·
A. That was when I was in Washington he
page 68 ~ come up there.
Q. That was tliese p·apers introduced in evidence.
A. No, these aren't the papers.
Q. What did you execute!
A. Selling· the place of business back to him and the stock
of goods and the :fixtures.
Q. Did you execute any other paper but this one, Exhibit
5, selling the fixtures back to him 7
A. What do you mean?
Q. Any other except this one f
A. I fixed up papers there like Mr. Ruediger read to you
when I was in ·washington.
Q. Those papers didn't seem to sell the fixtures.
A. Here is one sold the fixtures.
Q. vVhy wasn't that one put in those? You say you sold
back to him at that time?
A. Yes, I sold it back.
Q. Why didn't you have that put in the paper?
A. I don't know why, but he kind of had doubts about it
and here is the one we fixed up after that. (Indicating Ex..
hibit 5.)
Q. Why wasn't this one put to record t
A. I don't know.
Q. When did you buy this business f
A. I didn't buy the place.
Q. You never owned it?
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Hoivard H. Berry.
A. Yes, I did.
Q. When did you own itf
A. The same time I signed over to him.
page 69 ~ Q. What do you mean T
A. I owned the ten acres of land, the building,
the stock of goods and fixtures.
Q. When did you get them?
A. In the combined trades.
Q. What was thaU
A. The public.
Q. What about the publicf Did you buy him out or did he
buy you outY
A. I bought him out first.
Q. When was that?
A. That was in 1934 or 1935, somewhere in there.
Q. What did· he do then f .
A. He went to farming.
Q. What did you get to show you bought him outY
A. A receipt.
Q. Did you get a deed for the place?
A. No, I had no deed.
Q. Didn't you have a deed for the filling station?
A. I didn't have nothing but a receipt.
Q. Are you sure of that f
A. I am not positive.
Q. Didn't he deed the filling station to you?
A. Yes.
~
Q. Wasn't that when it happened!
A. So far as I know it was.
Q. Do you know, or don't you know Y
page 70 ~ A. I do know.
Q. Is that when he deeded it to youY ·
A. Yes.
Q. Did you_ get the fixtures then?
· A. I got it all.
Q. Get the stock of goods Y
A. Got it all.
Q. Who ran the business then f Was it· yours or your
father's!
A. Well, it was mine, but I wasn't there.
Q. Where were you?
A. I was in w·ashington.
Q. He conveyed the business to you and you leave- and go
. io Washington. Is that right!
A. That is what I done.
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11oward H. Berry.
- Q. All right. TJien when you got back and took over the
business you conveyed it to him. Is that dghU
.A. Yes, I signed it back.
Q. So the whole time you were a way you owned it and the
whole time vou are back he owns the business 7
A. Not th"e whole time.
Q. How much of the time have you ever owned the business when you have been here 7
A. I didn't put down a date.
Q. Do the best .you can.
A. I don't like to guess. - This guessing will get yon in
trouble.
Q. Just estimate.
page 71 } A. I won't estimate.
Q.. Can you ~ome in a year of iU
A. I won't make an estimate.
Q. Can you give us any reason· why when you fixed these
papers up again that you didn't put your :fixtures in there
then and come in here and show us a paper March 15, 1938,
and say tnat is when you did it'
A. The fixtures were still in there.
Q .. Scales and things· aren't fast in there. You know when
you sell a buildin~ you don't .sell fixtures. What did you pay
your father for tnis 1
·

Mr. Ruediger: The Court has sustained those objections.
The Court: Yon have introduced the paper about the sale,
and I think he can ask about the consideration.
Mr. Somers: This is a sale from him to his father.
Q. What did your father pay you for themt
A. Am I compelled to answer that f

lvlr. Somers:

Yes, go ahead.

Q. What did he pay you for them f

The Court: Answer it, Mr. Berry.
A. Well, I just taken his note. It is the same as money.
Q. Have you still got the note?

A. No, it got burned up.
Q. Never been paid?

A.- That is rhtht.
Q. What was the a.mount of the note?
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A. I ow~d him for the goods I bought from him
page 72 ~ was $471_ and some cents.
Q. Whp.t you owed him?
A. For the stoak of goods. That was when I eame back
from Washington.
Q. That was when you bought him out!
A. Last thne.
Q. What did he give you for the fixtures; the same amount!
A. That is right.
Q. $471.00 Y
.
_A. Qh, no. No, no. I am .talking about the stock of goods.
Q. What did he give you for the .fixtures?
A. That is a horse of anothei! color.
Q. I don't care what colo1· is it~
.
A. I bargained to pay him $1,500.00. for the fixtures if I
stayed there and kept on with the business,
Q. V{ ere you expecting to leave again Y
A. I don't know.;
Q. What was the amount of the note you gotf
A. From himT
Q. From your father.
·
A.. Why should I get a note from him Y
Q. Yon said you did.
A. I gave him a note.
Q. When?
A:. For the groceries.
Q. How much was your note f
page 73 } A. $471 and some cents.
Q. How much was the note be gave you Y
A. It was $1,800 and some dollars for the fixtures.
Q. I thought you said $1,500.00 T
Mr. Somers: He said he agreed to pay $1,500.00.
Q. How much did you give him for the fixtures Y
Mr. Somers: He is misqn()ting the witness.
Mr. Ayres: Make your objections, and don't testify.
Mr. Somers: I am objec~ing .now. _Witn~ss has. jµst. told
you he agreed to pay his father $1,500.00 and they valued the
fixtures at $1,800.00.
A. And I agreed to pay him $1,800.00.
Q. How much was the note you got. or he gave you Y
A. $1,500.00.
Q. And that is the note that got burned up. Is that right Y
A. That is right.
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Herbert Barnes.

Q. Why did you give notes for the full amount when you
each owed each other?
A. Because I have a. roving mind. I could have been out
of here today and had a good time and been killed and he had to have something to show for it, didn't heT
Q. I guess you could, but all you had to do was take the
difference.
A. I would have sold some stuff out and I wouldn't have
had $471.00 worth.
·
Q, Who did you say prepared this pa.perY (Exhibit 5.)
A. C. D. N~son.
·
page 74} Q. Who is he?
A. He was Cashier of the Metompkin Bank and
Trust Company at Bloxom, but now he is in Richmond. He
is a Junior Accountant.
Q. He isn't on the Eastern Shore, is he?
A. He could be.
Q. You didn't have him summoned to testify as to whether
or not he prepared this paper?
A. No, because I don't know where he is.
.
Q. You know he is no longer employed on the Eastern
Shore?
A. He was over here last week. He was checking up banks.
Q. I asked you if you knew whether he was any longer .
employed on the Eastern Shore.
A. I can't say. The last I heard of him he went to Richmond.
Q. That isn't on the Eastern Shore, is itY
.A. No~ sir.
Mr. Ayres: That is all.
Mr. Somers: That is our case.
Note: The Plaintiff here rested its case in chief. The following evidence was offered in behalf of the Defendant.

HERBERT. B·ARNES,
a witness on behalf of the Defendant., being first duly sworn.
testified as follows : ·
DIR,ECT EXAMINATION.

By Mr. Ayres:

Q. Mr. Barnes, please state your name.
A. Herbert Barnes.
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Q. Your business?
. A. Attorney at law.
page 75 ~ Q. You reside at Accomac f
A. Yes, sir.
Q. How long have you been practic\11g law f
A. Since 1920.
Q. Were you and Mr. Gunter Trustees in a deed of trust
from George R. Berry and his wife securing a Mrs. Wessells
a bond of $2,000?
A. Yes, sir, we were substituted in the place of Mr. Harry

Rew.

Q. Do you remember what Mrs. ·wessells' name is?
A. Mani-e Wessells, I think.
Q. Were you called upon by Mrs. Wessells in the year
1938 to advertise the property known as the Berry Filling
Station because the loan was in default?
A. Yes, sir.
Q. About wlien was that, Mr. Barnes?
A. I would say that ran from time to time from Christmas
pown until sometime in .A.pril.
Q. Mrs. Wessells caJled on you several times then Y
A. Her husband did.
Q. Do you know how much the loan was in default?
A. As I recall it it was $2,000, with interest for approximately two years. April 12th., I think, the interest was due.
Q! Did you :finalJy advertise the property?
A. Yes, sir.
Q. Did you notify Mr. Berry before you advertised it f
A. No, sir.
page 76 ~ Q. On what date did you advtlrtise the property,
if you recall?
A.. J do not recal1, Mr. .Ayres.
Q. Do you know the month f
A. I think it was in April.
Q. Of '38f
A. Yes, sir. The reason I say J did not not.ify Mr. Berry,
- I felt very badly about it afterwards. I rode up to hi~
sto1·e and started up to his house and the road looked impassable and I didn't see ·Mr. Berry.
Q. After you advertised it did Mr. Berry ea11 to see you f
A. Yes.
·
Q. Did you notify Mrs. W esse11s you had advertised f
A. Yes, sir.
.
Q. Did she authorize you to withdraw the advertiseme;ntf
A. Yes, sir.
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Herbert Barnes.
Q. Did you withdraw the advertisement f
A. Yes, sir.
·
.
Q. For what reason did you withdraw the advertisement!

Mr. Ruediger: We object to that.
The Court: What is your objection!
Mr. Ruediger: We will withdraw it.
Q. For what reason did you withdraw the advertisemenU
A. Mr. Ayres, I had no interest in it, was friendly with

Mr. Berry, grew up with him, and was representing Mrs. Lee

Wessells and she was perfe-0tly willing to give him
an extension of time to raise the interest an.d ma.ke
a part payment on the ·bond, which he thought he
could do.
.·
Q. The purpose was to give him an extension?
A. To give him more time to comply with the terms.
Q. Did Mr.. Berry comply with the promise to make payment fur.ther on 7
.
A. I don't think he made payment.
·
Q. Were you further instructed by Mrs. Wessells to ad~
vertise7
A.- By her husband, yes.
Q. What did you do thenf
.A. Walked in the Enterprise office and told John Edmonds
to set her up again.
Q. Did you write Mr. Berryf
A. Yes, sir.
Q. Have you a copy of the letter which you wrote Mr.
Berry!
A. Yes, sir.
page 77

~

Mr. Ayres: We offer the letter in evidence.
Mr. Ruediger: We object to that unless it is shown it was
dropped in the Post Office by Mr. Barnes, directed to Mr.
Berry. In fact it isu 't evidence in this case anyway. The
law says it must be advertised.
Mr. Ayres: We can argue that later on.
Q. Was this letter mailed in thEl due course of mail t
A. I didn't mail it myself, I am sure. I dictated it to Mrs.
Churn. I doubt I even signed it.
Q. Who is. Mrs. Churn?
page 78} A. She is the stenographer in my office~
Q. Is she the lady that mails the letters in your
offic~f
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Herbert Barnes.
A. Yes, sir, she. invariably mails them a~l.

M:r. Ayres::_ If you gentlemen want me to I will send for
Mrs. Churn.
Mr. Somers: We will not admit a thing.
Q. Did you go to the printing office before or after you
wrote this letter 1
.A. I think I went to the printing office firat: Mr. Wessells saw me in front of the restaurant 0ind I think I went
right to the Enterprise office.
Q, Do you know what time of the week that wast
A. Friday afternoon.
·Q. 'rhe paper comes out on that date Y
A. The p~per was out when I went there, so it could not
have come out until the following Friday.
Q. When did you write this l('tte:r?
A. I think I dictated that letter the same afternoon. I
think Mrs. Churn got it out the following Monday.
Q. Did the advertisement appear in the next issue of the
paper after you gave instructions to put it in¥
A. No, sir, I instructed them not to.
Q. Why was thaU
A. The building had been b11rned and I thought we had
just as well wait until we saw what happened.
Q. Was the building burned on the morning before the paper came out or the day befo:re Y
A. I think the building, burned Wednesday
page 79 } night.
Q. You mean early Thursday morning?
A. Yes.
Q. You found out about the fire when you came to work f
A. I was out at Tasley when I heard about it and rode up
there. On my way up I stopped by the Enterprise offioe to
be sure she wasn't going to be advertised and aftel' talking
to John Edmonds about it I r~member he called up Mr. John
Riggs to verify whether it was so, and after I told him not
to advertise it I i ode up to Gargatha where the fire waA.
Mr. Milton Mason was there at that time .
1

.Mr. Ayres: That is all.
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John W. Edmonds, J'r.
CROSS EXAMINATION.
By Mr. Ruediger:
Q. Is that all you did towards advertising?
A. Yes, sir.
Q. You didn't post anything to the Courthouse door T
A. Never prepared a poster in either attempt to advertis~.
Q. Mr. Barnes, you say you are representing Mrs. Wessells?
A. Yes, sir.
.
Q. What is the amount due on that bond today .t
A. I couldn't tell you, Mr. Ruediger, without :figuring it
up.
Q. What is the principal f
A. Principal $2,000.
Q. With interest will be three years last April.
A. It is two years April, 1938.
Q. Has any payment been made on that bond to M1·s. Wessells!
A. I think the Eastern Shore Fire Insurance
page 80 ~ Company paid their policy direct to Mrs. Wessells.
It didn't pass through our hands.
Q. Was. that $1,500.007
A. I understood so.
Q. '!'hat, of course, to be credited on the bond t
A. I haven't seen the bond, but I am sure she did.
Bv Mr. Avres:
.. Q. The ..advertisement you gave the Enterprise was in oocordance with the terms. ·of the deed of trust!
A. Just the local notice is all I put in there.

JOHN W. EDMONDS, JR.•
a witness on behalf of the Defendant, being first duly sworn,
testified as follows :

DIRECT EXAMINATION.
Bv Mr. Ayres:
..Q. Mr. Edm.o:nds, wll.at i;s you :name f
A. John W. Edmonds, Jr.
Q. What is your occupation 7
A. Running a newspaper with my brother.

--~--- ----,---
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John W. Edmonds, J'T'.
Q. Are you and your brother the editors and owners of
the Peninsula Enterprise?
-A. Yes, sir.
Q. That is a local paper published in Accomack County, is
it not?
·
A. Yes, sir.
.
Q. Will you tell the Jury whether or not your p~per carried an advertisement of the George R. Berry fillpage 81 ~ ing station in the April 15th issue, 1938?
A. We did. We carried a local.
Q. Have you a copy of that Y
A. Yes,. sir.
Mr. Somers: We object to that. The policy wasn't issued
until May, long after that advertisement was carried, and
the only defense in this case tl\,ey filed was that after that
policy was issued and in force the property was advertised
for sale.
The Court: I will permit that.
Mr. Ayres: We desire to introduce the paper of that date.

Q. Mr. Edmonds, will you read the local to the Jury Y
A. "Benjamin T. Gunter, Jr., and Herbert Barnes, substituted trustees, in a deed of trust executed by George R.
Berry and Rose L. Berry, his wife, will sell at public auction
to the highest bidder in front of the premises, Gargatha,
Va., on Thursday, May 5, 1938, at. 2 o'clock p. m., a tract or
parcel of land at Gargatha, containing ten acres, more or
less, on which is located a filling station. For terms and further particulars see posters or said substituted Trusteet1."
Q. Draw a pencil mark around that.
Mr. Ayres: We introduce that in evidence, as Defendant's
Exhibit B.
·

Q. Do you recall J\fr. Barnes ~iving you any instructions
for withdrawing that and later remserting it f
A. To tel1 you the truth, I had for gotten all about it.
Q. Have you any independent recolJection about
page 82 ~ that?
A. Only since he te.stified I do recall that.
Q. You heard Mr. Barnes testify Y
A. Yes, and I do recall that he came in and I withdrew it.
Mr. Ayres: You take 'the witness.

Home
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Lola Churn.
CROSS EXAMINATION.

By Mr. Somers:
Q. That is the only advertisement that y()u carried against
George R. Berry's filling station in 1938, isn't iU
A. That is the only local
Q. And that was one issue!
A. Yes, sir.
Q. Under what date f
A. April 151 1938..
RE-DIRECT EXAMINATION..
By Mr. Ayres:
Q. I believed you stated Mr. Barnes requested you to withdraw it for the reason it was: withdrawn?
~ A.. Yes, sir.
Q. Do you remember the question of withdrawing it on
one occasion, or .more than one t
·
A. I only recal1 withdrawing it once.. ·

LOLA OHURN,
a witness on behalf of the Defendant., being first duly sworn,
testified as follows :
·

DIRECT EXAMINATION.

By Mr. Ayres:
·
Q. Mrs, Churn, what is your name?
page 83 ~ A. Lola Churn~·
Q. What is your occupat.ion !
A. Stenographer.
Q. In whose ofnce f
A. G. Walter Mapp.
Q. Mr. Barnes also in that office?
A. Yes, he is.
·
·
Q. How long have you been in that office?
A. Four year.s.
Q. There has been introduced here by Mr. Barnes a carbon
of a letter, which he says he dictated to you. Will you please
examine that and tell us whether or not that letter was dic:tated to you by Mr. Barnes, and whether or not you transcribed it on your typewriter, and whether or not yon mailed:
j t from your office Y
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Lola Churn.
A. That is a copy of the letter and I wrote it and my recollection I mailed it.
·
"
Q. Did that letter ever come back to your office f
.A. It never did.
CROSS EXAMINATION.
By Mr. Ruediger:
Q. Mrs. Churn, did Mr. Barnes sign that letter f
A.. ·Now I couldn't tell you. So far as I know. He usually
signs his letters. In his absence sometimes I sign them.
Q. I want to be fair. He said he didn't have any recollection
of signing it.
A. I couldn't say, but if he isn't in and it is mail time I
~ign them.
page 84 t Q. YOU have IlO independent recollection that
you took this particular letter and mailed it at

allY
A. I couldn't say. I would think that I did, naturally.

RE-DIRECT EXAMINATION.
By Mr. AyFes :
Q. Mrs. Churn, what is the practice with regard to mailing
letters in your office? Who does it, and whenY
A. I do, every mail.
Q. Do you recollect any discussion of this at the time the
fire occurred Y
A. No, I do not, but I do reeaU writing the letter, and
shortly after that the :{ire occurred, but just what transpired
in between time I do not know.
Q. There has never been any complaint to yon that this
letter wasn't received 1
A. No.

Mr. Ayres : Tha,~ is all.
Mr. Ayres: We again offer this letter in evidence..
~he Oourt: A.II right, sh;.
Mr. Buefitiger: We want to save the point.
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WALLIS J. WRIGHT,
behalf of the Defendant, being first duly sworn,
testified as follows:

a witness

011

DIRECT EXAMINATION.
By Mr. Sands:
Q. Mr. Wright, will you please tell those gentlemen .where
you livef
page 85 ~ A. Salisbury, Maryland.
Q. How long have you lived in Salisbury 1
A. Approximately ten years.
Q. And since you have been employed up there what has
been your duties 1
A. Insurance Adjuster.
Q. Representing the Fire Companies Adjustment Bureau_ Y
A. Yes, sir.
Q. Will you please statE1 as to whether or not acting as
such Adjuster any attention was broug·ht to you of a loss
which occurred down here just about a year ago today itl
which the Plaintiff, Mr, Berry, was concerned Y
A. Yes, sir, we received an assignment from the Home Insurance Company of New York.
Q. Will you please state after that if yott catne down here
and if so whether you saw Mr. Berry; how often you saw Mr.
Berry in connection with the matter, and tell the gentlemen
of the Jury just exactly what you know about this transaction.
A. After we received this assignment I made a trip to
Accomao County from Salisbury on the 25th day_ of June,
1938. I called at Mr. Hearne's office and checked the policy
record which every Agent has on file, and then called on
Mr. Milton Mason, and after a conference with Mr. Mason
we both went up to Gargatha and measured up the :foundations of the building· as near as we could, and then c~I!ed on
Mr. Berry, who :was at his home to the rear of the filli!ig station up a rather rough lane. Both Mr. Mason and mys~If
talked to Mr. Berry and his son, the younger
page 86 ~ Berry, and asked nttmerons questions about the
fire and how long they had been in business, and
so forth, and tried to get as much information from the two
as to what caused t.he fire, as to their whereabouts when the
fire happened, and who discovered the fire, and so forth. The
usual investigations to determine as near as possible whtt.t
cau.sed it. I asked both Mr. Berry and his son if they had ttny
inventory of the personal property in the building, ·which
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was supposed to have been destroyed when the building was
destroyed, and they said they did not have it at that time, and
I asked them to make one up and send it to me. I left my
card with iny; address on it so they could send it to me, and
then left, and that was the last time I saw Mr. Berry or the
younger Berry.
Q. Now, will you please state as to whether or not subsequent to that time you did or did not receive any list of the
personal property? Is this the card you left with them Y (Indi~ating Exhibit 3.)
.A. Yes, sir, that is the card.
Q. Did you at any time get any data from them?
. .A. Yes, sir, they both sent a list of fixtures and a list of
stock.
Q. And that was mailed to you how long after you left
there?
A. Within about a week after I left.
Q. Now as I understand it, did- you ever see them or talk
with the:rµ, either of. those gentlemen, with respect to this fire
after that occasion which vou mentioned f
A. :N"o, sir. •
page 87 ~ Q. Never called on them again f
A. Never called on them again.
Q. And never have had any communication of any character with them from that day to this?
A. No, sir.
Q. Now something has been stated here in regard to your
getting a form of a proof of loss. Will you please state as
to whether you did on either the first or any other occasion
leave with these men any proof of loss?
A. No proof of loss was ever given to them or left with
them.
·Q. Was any proof of loss ever prepared by you?
A. No.
Q. Was any proof of loss ever furnished so far as you
know in connection with this loss?
.A. Not to my knowledg·e.
Q. And none was received to your hands or transmitted
to vou?
A. :N"o, sir.
Q. You have been present in the Courtroom and you heard
the testimony of both Mr. Berry Senior and young Mr. Berry
who testified later that you delivered such proof of loss to·
them.
A. I never delivered a proof of loss to them.
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Q. Did you ever receive a proof of loss from them f
A. No, sir.
.
Q. Did you ever 11ave any meetings with them after any
proof of loss had been received Y
page 88 ~ A. No proof of loss was ever received.
Q. Did you have any-request for a proof of loss
from them, or from any party?
.
,
A. They never asked for one.
·
Q. .And yon never received a request for a proof of loss
from Mr. Barnes as Trustee, so far as you know Y
A. No, sir.

Mr. Sands : Witness with you.
CROSS EXAMINATION.

By Mr. Ruediger:
Q. l\fr. Wright, how many persons are employed in your
office in Salis bury?
.
A. Three men besides myself.
Q. Are· they Adjusters like yourself!
A. Yes, sir.
Q. Do the same kind of work you do?
A. Well practically the same. Some specialize· like in accident claims and automobile claims.
Q. How many stenographers have yoti or cashiers have
youY
A. Three.
Q. How many others persons besides that work in your
office!
A. None.
Q. Three other men adjusters and three lady secretaries f
A. Yes, sir.
Q. When you arc out what territory do you coverT
A. The Eastern Shore, roughly South of Harpage 89} rington. That is the Eastern Shore of Maryland,
those Counties that come South of Harrington on
a line dra.wn across the Peninsula.
Q. .You represent Delaware to Harrington? .
A. Yes, sir, that is our territory, and the Counties in Maryland, that is the Eastern Shore of Maryland, and the two
counties in Virginia.
. Q. You don't represent all of the Eastern Shore counties
of Maryland, the nine counties?
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A. Well, I haven :t counted them. Are there nine counties
on the Eastern Shore!
Q. You have Worcester, Somerset, Wicomico, Dorchester,
Caroline.
·
A. And Talbot.
Q. In other words, do you represent the whole Eastern
Shore of. Maryland Y
A. I would say yes, South of Harrington..
Q. And then Delaware Sonth of Harrington f
A. Yes, sir.
Q. Now, Mr. Wright, usually in adjusting fire losses do
you furnish, or do yon have proofs of loss!
A. Yes, sir, we have proofs of loss.
Q'. Now nnde1· the terms of these policies a man must furnish a proof of loss, your company, within sixty days, I believe.
A. That is the terms of the standard :fire insurance.
Q. And do yon know of any cases in which you did not
did not give them, or isn't it your practice to give them proofs
of loss without askingf
page 90 } A. It all depends. In Virginia the statute requires that proof be furnished if requested. In
Maryland they do not.
·
Q. You have to furnish them, haven 1t you f
A. In Virginia when they are requested they are furnished.
Q. But you don't furnish them unless they request them °l
A. W elI sometimes they do.
Q. Now different insurance companies have different proofs
oi loss do they not? I mean they are worded a little different, or are they all standard f
A. They are more or less standard. They may have different printing.
Q. Has the Home Insurance Company proofs of loss with
yon? Do they leave them with yon f
A. No, we have our o'Wn stationery.
Q. In other words, you have one of the proofs of loss?
A. We use tbem for anv company.
Q'. What is the color of that paper they are on f
A. They are a blueish color.
Q. Now you say you only came down once 7
A. I only came down once and had conversation with Mr.
Berry or his son.
,
Q. Do yon remember coming down there and he was measuring at the filling stat.ion where it was burnedY
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A. No, sir, I do not remember it.
Q. You say you received those inventories Y
A. Yes, sir.
Q. Well now, Mr. Wrig·ht, did you ever acknowlpage 91 ~ edge receipt of them?
A. No, sir.
Q. Here is a patron of your company doing something as
requested by you.
A. That is correct.
Q. You requested the gentleman to furnish a list of the
groceries he had in the store. Did you ask him whether he
had an iron safe there or not f
A. I do not recall.
Q. Anyway, you asked him to g·et up this inventory for
yout
A. I asked him did he have any list of his merchandme. or
fixtures. The two of them were there in the same room.
Q. You mean to say, Mr. Wright, when those two sent
you those things you didn't even acknowledge receipt of
them?
A. No, I didn't acknowledge receipt of them.
Q. You didn't acknowledge receipt of them on the part of
your company?
A. No, sir.
Mr. Ruedig·er : That is all.
RE-DIRECT EXAMINATION.
By Mr. :Sands:
Q. Mr. Wright, let me ask you. In the questions propounded to you by counsel for Mr. Berry a few minutes ago
they asked you as to the color of your proofs of loss. Have
you recently had occasion to send Mr. Somers over here
one of those proofs of loss, and if so state as to when it was.
A. One of the adjusters in our office, Mr. George
page 92 ~ Bahen, has been handling a small building loss and
I do not know whether Mr. Somers is the assured
or is representing the assured, but I recall Mr. Bahen talking to me about it and he told me that Mr. Somers1\ifr. Ruediger: Don't put in a conversation you had with
Mr. Bahen.
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Q. You can· state as to whether or not Mr. Somers was representing either as a principal or as an attorney.
A. Yes, sir.
Q. How long ago has _that been t
A. I would estimate about a month or six weeks ago, and
Mr. Somers demanded a proof of loss with respect to this
claim.
Q. Do you remember this, or d'o you know this of your own
lmowledge Y You saw that demand Y
A. No, I didn't read the letter. It wasn't necessary.
Q. But you said Mr. Somers made the demand. How do
you know that f
A. Mr. Bahen works under me and I have charge of the
office.
Q. Do you know whether or not there was at that time
furnished a proof of loss to M:r. Somers Y
A. Yes. He told me- ·
Q. You can't say that. We can put· Mr. .Somers on the
stand if we want to.
RE-CROSS EXAMINATION.
By Mr. Ruediger:
Q. You don't even know whether Mr. Somers was representing somebody or whether he had a loss himself, do you?
.A.. No, I couldn't say.
page 93 ~ Q. Do you know what company it was with?
.A.. I am positive it was with the Globe & Rutgers, a different claim entirely.
Q. Had nothing to do with this claim here, did it t
A. No, sir.
By Mr. Sands:
Q. Can you recollect who was the claimant in there f
.A.. ,No, I couldn't state.
Q. But the Globe & Rutgers was the Insurance Companyf
A. Yes, sir.
Mr. Sands: I want to have Mr. Somers come and produce
that file.
The 'Court: What has that got to do with this case?
Mr. Sands: The only thing is tllat he was taking issue
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George W. Gillespie.
to the·fact that Mr. Somers hadn't had a chance to inspect
one of thes·e blue proofs of loss.
·
Mr. Ruediger : I don't see the connection. there.
Mr. Sands: That is all then.
The Court: Stand aside, Mr. Wright.
GEORGE W. GILLESPIE,
a witness on behalf of the Defendant, being first duly sworn,
testified as follows:
Examined by Mr. Ayres:
Q. Mr. Gillespie, what is your name1
A. George W. Gillespie, Parksley, Va.
. Q. Do you occupy any position with the Eastern Shore of
Virginia Fire Insurance Company, and if so what?
pa.ge 94 } A. Second Vice President and Agent.
Q. Was application made to you for a policy on
the property of George R. Berrv and if so by· whomf
A. By Mr. and Mrs. Lee Wessells. They asked me if I
could insure the property for their protection.
Q. What did you dof
A. I first went to Mr. Berry and told him they would like
to take the insurance and he said he didn't· have the money
and couldn't take the insurance. I went back to them and
they told me to write the insurance and they would pay the . premium and I went back and told Mr. Berry and he said
if they paid the premium on the policy he .would reimburse
them later on.
Q. Who paid the premium Y
A. Mrs. Lee Wessells.
Q. When loss was suffered did you pay Mrs. Wessells un ..
der their policy?
A. So far as I know they were paid.
Q. You paid Mrs. Wes sells direct?
A. I didn't handle it directly.

Mr. Ayres :

That is all.
M:r. Ruediger : No questions.
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H. M. GIBBONS,
a witness on behalf of the Defendant, being first duly sworn,

testified as follows: · .
DIRECT EXAMINATION.
By Mr. .Sands :
Q·. Mr. Gibbons, will yon please state, are you
pag·e 95 ~ a native of Virginia 1
A. I am.
Q. Your home tov.rn is where f
A. Richmond.
Q. "\Vho do you work for?
A. Home Insurance Company of New York.
Q. How long have you been working for The Home Insurance Company of New York in Virginia Y
A. Eighteen years.
Q. As· such, Mr. Gibbons, wl1at has been the positions that
you held and what familiarity have you with the insurance
and insurance policies?
A .. I have been in the various departments; underwriting
department, staff adjuster for six years in Virginia, and at
present I am State Manager.
Q. Were you State Manager at the time this fire occurred
last yearT
A. No.
Q. What position were you handling then T
A. I was special agent.
Q. Will you please state as to whether or not at that time
there was brought to your attention a loss, the loss which is
involved here, in which Mr. Georg·eR. Berry was the assured
and Mr. Herbert Barnes TrusteeT
A.. Yes.
Q. Will you please state as_ to whether any proof of loss
has ever been furnished to the company s~ far as you know f
A. No proof of loss was ever filed with us by
pag·e 96 t anybody.
Q. Will you please state as to whether or not
the late :Mr. Gunter wrote any letters to you advising that
he was counsel for these people?
A. Yes, he did.
Q. He requested no proof of loss f
A. No proof of loss.
Q. And none, so far as you know, has ever been made to
your company Y
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H. llf. Gibbons.
A. I am sure of that.
Q. Now, Mr. Gibbons, it has been testified in evidence in
this case that Mrs. Wessells held a mortgage or deed of trust
upon the property upon which these improvements were located involved in this fire loss under consideration today,as a matter of fact the fixtures are here involved,-and that
along in April, 1938, there was the principal due of $2,000
and there was some two years interest clue on that loan, and
after a conference and as a consequence of that a demand
had been made by Mrs. vVessells and a request had ,been made
on the Trustees that the property should be sold under a
deed of trust and it should be advertised for that purpose.
And it was further testified that there was an advertisement,
one advertisement having been· made as of April 15th, and
that after that advertisement had been made the insured
asked for the sale to be withdrawn aud the sale was withdmwn upon a promise made by the insured that the proceeds
of his berry crop as and when matured would be applied, and
that promise had not been met and no payment had been made.
,~Tith your knowledge and experience in the uuderpag·e 97 ~ writing business and as one informed in insurance, would you consider that the failure of the
insured in applying for that policy to state that fact to the
Ag·ent from whom he was seeking to secure a policy / r01n
would be a 1nature concealment under the terms and provisions of the policy contract, the standard policy adopted by
the authorities of the State of Virginia, which among other
thing·s prescribes that '' This entire policy shall be void if
the insured has concealed or mis represented any material fact
or circumstance concerning this insurance or the subject
thereof". In other words, with your knowledge and experience would you consider that a material concealment?
Mr. Ruediger: We object to that.
The Court: I sustain your objection. If you want to
show his answer take the stenographer in the ,Jury Room and
get his answer.
Mr. Sands: These gentlemen stated no grounds for their
objection.
The Court: No need to state their objection. I am g·oing
to sustain their objection.

N:ote : The following questions and answers taken· out of
the hearing of the Jury.
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H. ill. Gibbons.
A. The lack of information would be quite material in
passing upon the acceptability of that liability. We would
definitely declined and cancelled that policy had we known
the true facts.
Q. You have definitely stated as to your reasons for considering that material and what would be the action of your
company, if those facts had ,been brought to your knowledge.
I ask you this, repeating the same question as if
page 98 }- reread to you, and shall follow it up by stating
· that as an insurance man with your experience
and knowledge of the insurance contract, and as an insurance
employee, would you consider that the concealment of that
knowledge would be considered as a material concealment so
far a.s the acceptance of the risk or the willingness to accept
the risk on the part of any company?

Mr. Somers: We object to that question on the ground
that this is a question for the Jury to pa.ss on.
The Court: Objection sustained.
A. It would be a material concealment of the facts and
~ould be misleading to us, to our company or any other com. pany in accepting the liability. We would definitely cancel
as soon as we had lmowledge of such facts. The insurance
fraternity, among all the two hundred and fifty companies
doing business in Virginia, nobody would accept a risk where
the _assured is financially strained.

Note : · The following was taken in the presence of the
Jury.

Q~ Mr. Gibbons under the grounds of defense in tl1is case
interposed on behalf of the insurance company, attention is
called to the provisions of the policy, which reads in effect
tha.t a payment under the terms of the policy is due and payable sixty days after proof of loss, as provided, is received
by this Company and ascertainment of the loss or damage is
made eif.her by agreement between the insured and this Oom-pany expressed in writing or bv the filing with this Company
of an award as herein provided". Will you _please state
whether or not there has been any agreement in
page 99 } writing· arrived at ~vith thiR defendant in connec. tion with this loss, or whether th~re has ~een a~y
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Herman C. Watson.
demand and refusal of an award made by the company for
any claim asserted by the insured.
Mr. Somers: We object to that· because we are suing on
the policy. We do not claim any award made or any appraisal.
The Court: Overrule your objection.
Mr. Somers: Exception noted.
A. There has been no agreement as to actual value, in faet
a definite disagreement with Adjuster Wright. There has
been no demand for appraisal either to Mr. Wright, the Adjuster, or to any of our officials..
Mr. Sands: Witness with you gentlemen.
Mr. Somers: Stand aside.
HERMAN C. WATSON,
a witness on behalf of the Defendant, being first duly

sworn,

testified as follows~
DIRECT EXA1\HNATI0N.

By Mr . .A.yres !
Q. Mr. Watson, what is your namet
A. H. C. Watson.
·
Q. What is your business?
A. Texaco for twentv-four vears.
Q. Are_ you the Distributor in ·Accomack and Northampton
Counties for the Texas Company?
A. That is right.
Q·. You personally own a lot of filling stations, do you
not?
page 100 } A. Yes, sir.
Q. How many, can you sa.y?
A. Fifty some odd.
.
Q. Can you state to this Jury whether or not Mr. Berey
came to you wi t11in the twelve months preceding the time his
station was burned for the purpose of selling his filling station to youY
A. As near as I can fix a da.t.e it was the latter half of
1937.
Q. That Mr. Berry came to see you Y
A. Well_, I saw him and he saw me together, yes.
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Q. What.did he offer to sell that property forT

.A.. $3,250.00.

.

Q. What did that includef

A. The entire business.
Q. Stock of goods too!

.
A. Everything there, but not the entire land. I do not
know whether it was an acre or not, but there was a mark off
there. I didn't have any of the land.
Q. The stock of goods, fixtures and building!
A. Everything·.
Q. And about an acre of land Y
A. Possibly it wasn't an acre. I am just not sure. We
just went and made a mark.
Q. Enough for the purpose of a filling station Y
A. All that I cared for.
Q. And it covered all the property he had built on it1
A. That is right.
page 101 ~ Q. What was the approximate value of the
stock of g·oods in the building at that timeT
A. That was only estimated in my mind, not by Mr. Berry.
Q. "What was your estimate f
A. I estimated that the merchandise, including fixtures,
was worth about $400.00.
Q. Then you estimated the building and fixtures at about
$2,850.00Y
A. That was in my mind.
Q. Did you make any separate estimate of the fixtures and
building?
A. No.
Q. Did you agree to take it -at that price f
A. Yes.
Q. Was that the first or second time he came to see you!
A. We talked it over possibly two or three times.
Q·. Why didn't yon get it at that price?
A. They wouldn't sign the deed.
Q. Later on did they come back to see yqu about itf
A.. I suppose it might have been the first part of 1938. Now
I am not sure of that date, but t.liat is somewheres close to it.
Q. They came back to see you again Y
·
A. Yes.
Q. Did they again offer to take the $3,250.00?
A. They came and said if I wanted it at that time I could
get it.
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Q. Did you take it then f
page 102 r A.. No, because I work everything by a budget
and my budget was filled then. I would have been
mighty glad to have gotten it.
Q. A.s a matter of fact, hadn't there been some change in
the location of the road that changed your mind Y
A. Possibly that might have effected it. I had quite an
investment on that road, while the property was all right.
Q. There had been talk of a parallel road being built some
distance over?
A. That is right.
Q. In that event would that station have been as valuable?
A. Possibly not. It is just a matter of opinion there.
Q. In your opinion was $2,850.00 the fair market value for
the building and fixtures at that time?
A. Well, I thought my money would have been well placed
at that.
Q. That was fair market value?
Mr. Somers: He didn't say fair market yalue.

Q. I just wanted to know if you thought that the fair mar~
ket value. He agreed to take it once and then declined to.
take it.
A. I am not getthig you just right on that. Whether I
would take it again? Ask the question again.
Q. I understood from you that you originally agreed to
g·ive $3,250.00.
A... That is right.
Q. There was some hitch up in the dealt
A. That is right.
page 103 ~ Q. As a matter of fact, Mr. Berry, Sr. offered
to sell and Mr. Berry, Jr. wouldn't sell. Later
on Mr. Berry, Sr. gets title in his own name and comes back.
A. I am not sure who had the title when he came back.
That wasn't mentioned.
0. Then he offered to take $H,250.00 and you refused to
take the property?
A. Yes, and the reason I refused to take it was because
I budget every investment I make and I set aside so much each
year and that is how I handle that.
· Q. I understood you to say t.he talk of another road had
some influence.
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A. That had some influence, and both together I declined
to take it.
CR.OSS EXAMINATION.
By Mr. Ruediger:
Q. Mr. Watson, you went to see George Berry first about
buying that place, didn't you, and offered him that much Y
A. No, the first he suggested to one of our salesmen to
sell it to me and I says get George to tell me how much he
will take for it, and he wrote the figures down on one of his
letterheads and brought me and I went to see him. I followed it up and went th1·ough the building and looked it over
and decided to take it and vou drew the deed.
Q'. And you thought your money was well placed if you
could have gotten those buildings and things for $3,250.001
.A.. Well, I thought it was all right.
page 104}

CHANDLER TAYLOR,
a witness on behalf of the Defendant, being first

duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Ayres:
Q. Mr. Chandler, what is your name?
A. Chandle-r Taylor.
Q. What is your business?
A. Commissioner of Revenue.
Q. How long have you been Commissioner of Revenue?
A. About a year and a half, or a little over.
Q. Have you the records of your predecessor in office?
A. Yes, sir.
Q. Have you been summoned in this case? ·
A. Yes, sir.
Q. Have you, pursuant to summons, and at my request,
examined those records for a period of several years back to
ascertain what license was issued to George R. Berry or
Georg·e R. Berry & Son, or Howard H. Berry?
Mr. Somers: · That isn't material.
The Court: I think that bears on the tit.le and will permit
the question.
r
Mr. Somers: We save the point.
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H. R. Hearne.
Q. Will you state to the Jury th~ result of your examination.
·
A. George R. Berry at Gargatha had a mer~hant 's license issued on 1/15/35. George R. Berry & Son tobacco license
·
1/4/36. License to George R. Berry & Son restaupage 105 ~ rant 1/4/36 and H. H. Berry a merchant's license
1/11/37..
Q. Any license issued in 1938 f
.A. No, sir.
Q'. No license issued to either in 1938!
A. No, sir.
Q. Then as I catch it George R. Berry was licensed in
1935.
.
A. Yes, sir ,a merchant's license.
Q. George R. Berry and son in 1936 and 1937?
A. Had a tobacco and restaurant license in 1936.
Q. What was the year the restaurant license was issued f
A. 1936.
·
Q. Any merchant's license in 1936f
A. No, sir.
Q. What was issued in 19371
A. Retail merchant's license.
Q. To whom was that issued!
A. H. H. Berrv.
Q. And no license in 1938?
.A. No, sir.
Q. Did you look in 1934 f
A. No, sir, we haven't anything further back than 1935.
Mr. Ayres: Take the witness.
Mr. Ruediger: No questions.

H. R. HEARNE.
a witness on behalf of the Defendant, being· first duly sworn,

testified as follows :
page 106}

DIRECT EXAMINATION.

By Mr. Sands:
Q'. Mr. Hearne, you are a native of this Countyt
A. Yes, sir.
Q. And you are interested in insurance business 7
A. Yes, sir.
.
· Q. Will you please state as to whether or not _among the
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H. R. Hearne..
companies you represent whether you represent the Home
Insurance ·Company!
A. Yes, sir, we- do.
Q. Will you please look at this policy I hand you and state
whether you is·sued this policy to Mr. Berry ..
A. That was issued in my office.
Q. vVill you please state the circumstances at the time
at which it was issued. Was the binder issued f
A. The binder was issued on May 28, 1938. The policy
was issued on June 2nd, as I recall it, 1938.
Q. ,vm you please tell the gentlemen of the Jury whether
yon had had any previous insurance relations with Mr. Berry
in carrying insurance on this property~
A. Sometime prior to this time, yes, sir.
Q. Within the last five years °l
.A. Since 1933 you mean?
Q. Yes, sir .
.A. I wouldn't say definitely about tllat. I would say about
that time.
Q·. Had the Home Insurance ever had an insurpage 107 ~ ance policy on otz it previous to this one issued
May, 1938f
.A. Well, I was representing the Home I am sure at the
time Mr. Berry bought his previous insurance, but whether
or not it was with the Home I don't recall.
Q'. Had you had any insurance contacts with him two years
previous to the issuance of this policy f
A. No, sir.
Q. Will you please state as to whether this insurance was
procured,-did he seek you or you seek him Y
A. Mr. Berry called us on the telephone and stated he
wanted insurance on the property there and for some reason
I couldn't get up there until the second of June. I. believe
that is the time. But on 1viav 28th when he called I said
"George, we are putting a. binder on it until I can see you",
and on tl1e second of June I stopped by and Mr. Berry was
in the strawberry patch and we went over and closed the
situation and I probably called the office and asked them to
issue a policy.
Q. And you issued the policy for how much?
A. $1,000 on the building and $1,000 on furniture and fix_
tures.
Q. Will you please state as to whether at that time you
had had any knowledge that within less than a month previ-
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H. R. Hearne.
ous to that time that his property had been advertised under a deed of trust for foreclosure for non-payment of past
due interest 7
A. I had no knowledge of it, no, sir.
Q. Did he make any statement to you in regard to it?
A. No, sir.
Q. If he had so informed you, or if you had
page 108} had knowledge at that time that it had been advertised under those conditions and that the
money had not been sett]ed, the past due interest, would you
have insured that property1
Mr. Ruediger: Your Honor, this is the same objection.
Mr. Sands: No, sir, it isn't.
The 1Court: I think he can answer it.
Mr. Ruediger: We would like to save the point.

0

A. No, sir, I would not, not with the knowledge of the
property having been advertised and notice of foreclosure
proceedings I would not have issued the policy. I might say
for Mr. Berry's benefit that later,-this policy was issued
on June 2.nd-he came down to the office on the 6th of June
and said to me '' I want Herbert Barnes named as Trustee'',
but as to foreclosure proceedings nothing was said about
that.
Q. In other words, he g·ave you the information that there
was a mortg·age on there?
A. Gave me that on June 6th. At that time he made a part
payment on the policy.
Q. Has t11e premium ever been paid except that?
A. .Just a part payment.
Q. How much was that T
A. The premium on the policy was $53.80. On J urie 6th
Mr. Berry gave me $30.00 and said ''I will pay the balance
within thirty days". At that time he asked me to naine Herbert Barnes as Trustee, and I endorsed the policy to that
effect, bringing the same to the attention of the company that
there was a trustee.
Q·. Please state as fo whether or not either Mr.
page 109} Barnes or 1\fr. Berry has ever filed with you any
proof of loss in respect to either the real or personal property here involved.
A. No, sir. It was reported to the Adjuster and that is
as far as we go with it.
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Herbert Barnes.
Mr. Sands: Witness with you.
CROSS EXAMINATION.
By Mr. Somers:
Q. Mr. Hearne, do you read the Peninsula Enterprise?
A. Yes, sir.
Q.. That advertisement in April, I believe the testimony
shows, was in the Enterprise. Do you recall it T .
A. I didn't see it.
Q. When Mr. Berry told you there was a mortgage on the
property and Herbert Barnes was Trustee did you ask him
how much he owed Y
A. No, sir. He simply says Mrs. Wessells has the policy
on the property of $1,500.00 and said to name Herbert Barnes
trustee.
Q. Did he tell you he owed Mrs. Wessells $2,000?
A. I don't recall he said t.he amount.
Q. But he did tell you Mrs. W esseUs held the deed of trust
and she had a. $1,500.00 policy on it and he wanted you to
name Herbert Barnes as Trustee on your policy on account
of Mrs. Wessells' deed of trust?
A. Yes.
Q. And you asked him nothing further¥
A. No, sir.
Mr. Somers: That is a11.
page 110

~

HERBERT BARNES,
recalled to testify further, as follows:

By Mr. Sands:
Q. Mr. Barnes, this suit is brought by George R. Berry
and Herbert Barnes, Trustee. Have you ever filed any proof
-of loss in respect to this loss?
A. No, sir. I talked with 1\fr. Wright about it when he was
here and then mentioned it to Mr. Hearne.
Q. As to the existence of her interest in the matter; that
she had a mortgage on itf
A. I don't know that he talked to them about Mrs. Wessells. They had a meeting· up here one afternoon and talked
the whole thing· over.
O. That you were Trustee under the deed of trustf
A. I assume they kne~ it.
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Herbert Barnes.
Q. But I ask you whether you filed any formal proof of
loss?
A. I did not, no, sir..
Q. I hand you the calendar for the year 1938 and will you
please state what day of the week the 20th of June eame on.
A. On Monday.
Q. Now on the 23rd, the night of the 22nd, what was the
22ndT
A. That would be Wednesday night.
Q. And Thursday the fire occurred, Thursday morning the
23rd.
A. Yes, sir.
Q. All right.

Mr. Ayres : We want to introduce this Alpage 111 } manao in the record for the purpose of substantiating that.
]\fr. Ruediger: That is all right. You can withdraw that.
Mr. Ayres: We want to introduce the deed from Mr. George
R. Berry and wife to his son, Howard H. Berry, found in
D. B. 143, at page 281. This deed reads as follows:

THIS DEED made this 21st. day of September, 1938, be·
tween George R. Berry and Rosa L. Berry, his wife, parties of
the first pa.rt, and Howard H. Berry, party of the second part :
WHEREAS, the said George R. Berry and Howard H.
Berry are partners trading as Georg·e R. Berry & Son; and
WHEREAS, the said George R. Berry and Howard H.
Berry purchased the hereinafter mentioned lots or parcels
of land upon one of which a filling station is located, but said
deeds were recorded in t11e name of George R. Berry; and
WHEREAS, the said Howard H. Berry has advanced al1
money upon the purchase price of said lots or parcels of land
and upon the ten acre lot or parcel of land where a filling
station has been erected in which tbe said parties conduct a
business; and
WHEREAS, there is a lien of record in the Clerk's· Office of the Circuit Court of Accomack County securing a bond
for the principal sum of $2,000 on which the said Howard H.
Berry has assumed payment:
NOW, THEREFORE·~ THIS DEED WITNESSETH that
the said George R. Berry and Rosa L. Berry, his wife, for
and in consideration of the premises and t~e sum of $250.00,
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the receipt whereof is hereby acknowledged, do
page 112 ~ hereby give, grant, bargain, sell and convey unto
the said Howard H. Berry with general warranty
of title the following real estate, to-wit:
1st. All that ~ertain tract or parcel of land situate at
Gargatha, Aoo~IJJ.ack County, Virginia, and bounded as follows : On the ~ orth, by the land conveyed under I tern 2 of
this instrument and the land of Alf red Gibbons; on the East
by the main State Hig·hway, U. S. Rt. #13, and the land of
John R. Rig·gs; on the South by the lands of Mrs. Mary A.
Adams ; on the West by the Bundick land owned by the said
George R. Berry; and
2nd. All that certain lot or parcel of land containing One
(1) Acre, more or less, situate at Gargatha, Accomack County,
Virginia, and bounded as follows : On the North by the land
of Mrs. A. J. Gibbons; on the E-ast by the afore said main
State Hig·hway; on the South ·by the Ten (10) Acre lot described in the :H'irst Item of this instrument; and on the West,
by the land of Alfred Q-ibbons;
3rd. All of the stock of merchandise, including groceries
notions, hats, caps, tires, gas and all the fixtures used by
the said George R. Berry & Son in the mercantile and filling
station business at Gargatha, Accomack County, Virginia.

It is hereby covenanted and agreed that the said Howard
H. Berry will assume the payment of all liens of record against
the said real estate, which is evidenced by the said Howard
H. Berry in executing and sealing this instrument.
Witness the following signatures and seals this day and
year first above written.
GEORGE R. BERRY
ROSA L. BERRY
HOWARD H. BERRY
page 113

~

(Seal)
(Seal)
(Seal)

Mr. Sands: The Defendant rests.
Mr. Sands: I want to make this motion. I want
to move the Court to strike tlie Plaintiff's evidence in this
case for the following reasons: That the -policy taking them
up from the first grounds of defense, reciting the provisions
of the policy.
The Court: I want you to get it in the record, but I have
nearly done away with striking out C'\ridence. Even if I set
the verdict aside all of the evidence is in here and the Jury
can enter such verdict as it wants to.
·
·
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Mr. Sands: Under the terms of the policy it is provided
that it should be void in the event the insured conceal or
misrepresented any material fact or circumstance concerning
this insurance or the subject thereof, and that the assured
failed to reveal to the defendant the material fact that the
interest and principal of the debts secured upon the property
was past due and a demand for payment thereof had been
made and advertisement had been had under terms of default on the part of the insured within thirty days prior to
the procurement of this policy by the insured, and according
to the evidence in this case it has been shown that the concealment of such fact was a material concealment. And it is
further to show that so fa.r as the company is concerned it is
testified by its Agent, Mr. Hearne, that this policy would
not have been issued if there had been disclosed by the insured such material fact. And further, that while· this motion refers to the assured, under the provisions of the loss
payable clause attach~d to the policy the Plaintiff is charged
with the same responsibility imposed upon the
page 114 ~ Defendant. And second, the• policy, among; other
things, provides that there shall be a proof of loss
and the right of action does not mature until after the expiration of thirty days after the furnishing of the proof of loss by
the assured, and the ascertainment for loss or damage is
made eit11er by agreement expressed in writing or by filing
with the defendant of an award as to the amount of Joss sustained, as provided in the terms of the policy. That these
two requirements are composite in their nature, and that
while there is testimonv in the case in so far as the furnish..:
ing of the proof of los; goes, the plaintiff and his son having testified that such was mailed to the Defendant's agent
or representative: Wright, there is no evidence in this case
that. either the ascertainment of loss or damag·e ·being fixed
by either arbitration or award or an agreement in writing
and, tl1erefore, the evidence should be stricken as there is
no evidence present in tllc record to show that the plaintiff,
or either of them, are entitled to maintain the issue at the
time this suit was brought.
The Court: Overrule the motion.
·Mr. Sands : Exception noted.
Note : The defendant rested its case and the Plaintiff
did likewise. The Court then read to the Jury the following
instructions, which were all of the instructions given in this
case, instructions 1, 2, and 3 being given at the request of the
Plaintiff, and Instructions A, E, F and G being given at the
request of the Defendant.
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INSTRUCTION l.
The Court instructs the Jury that the policy sued on is the
contract between the parties to the suit, and that
_page 115 ~ contracts of insurance are to be construed as
other contracts, according to the sense of the
terms used.

INSTRUCTION 2.
The Court instructs the Jury that in order that misrepresentations made in procuring insurance shall have the effect
to make the policy void (unless such misrepresentations be
warranties) such misrepresentations must be material to the
risk, and must have influenced the issuing of the policy; and
whether they be material to the risk or influenced the issuing
of the policy or not are questions for the Jury to determine
from the evidence in this case.

INSTRUCTION :.:
The Court further instructs the jury that in order for the
defendant company in this suit to be entitled to a verdict in
its favor, on the ground that the policy was void because of
misrepresentations or concealments by the plaintiff in procuring· the insurance, the defendant company must prove to
the satisfaction of the tTury that the plaintiff made such misrepresentations or concealments, and that they were as to
matters material to the risk.

INSTRUCTION A.
The Court instructs the .Jury that under the terms and provisions of the policy sued on it was among other things provided that the policy should be void if, with the knowledge
of the insured, noti~e be ~iven of a sale of any property insured by reason of a deed of trust or mortgage, and if the
jmy believe from the evidence that after the policy had been
procured tlrnt the Trustees under the deed of trust upon the
property so insured had given the assured notice
page 116 } that the property was going to be advertised in
·
the next issue of the County papers immediately
following· tl1e date of such notice, and that the assured had
knowledge of such facts, t~e plaintiffs are not entitled to recover, and tlwir verdict should be for the defendant.
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INSTRUCTION E.
The Court instructs the Jury that it is incumbent on the
plaintiffs to prove by a preponderance of evidence each and
every allegation contained in the notice of motion; and the
jury are instructed that in no event would the plaintiffs be
entitled to recover more than three-fourths of the actual cash
value of the property immediately preceding the fire of each
item of property for which they may under the evidence and
instructions of the Court be entitled to recover,, and the burden of proving such value with a reasona;ble certainty rests
upon the plaintiffs; and the jury are instructed that the de ..
f ~ndant under the terms of the policy sued on can only be
liable for such proportion of the sound value of the property
?escribed in the policy and destroyed by fire as the insurance
issued by the defendant to protect such loss by said fire bears
to the total amount of insurance, which had been procured
upon such property; and if the Jury believe from the evidence that there was another policy on the building alleged
have been destroyed by fire as set out in the notice of motion, in ascertaining· the amount of recovery, if any, that the
plaintiffs are entitled to in this action, the jury should first
ascertain three-fourths of the actual cash value Qf the property destroyed immediately preceding the fiTe, and they
should then ascertain the total amount of insurance covered
by such policies, and tl1e ratio ,between the whole of such
insurance and that covered bv the defendant's
page 117 ~ policy will determine the cash·· value 0£ liability
of the defendant, if the jury shall further believe
that the plaintiffs are entitled to recover under the evidence
and instructions .of the Court.

to

INSTRUCTION F.
The Court instructs the Jurv that under the terms of the
policy sued 011 it was among- other things provided that no
suit co:uld be brou~;llt under its terms and provisions if the
plaintiff had failed to furnish the defendant proof of loss fulfilling- the requirements~ as found in the policy exhibited to
the Jury, requiring- the furnishing of such proof of loss, and
unless the jury believe from the evidence that such proof of
loss was received bv the defendant prior to the institution of
this suit, the plaintiffs would not be entitled to recover under
the terms of the policy.
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INSTRUCTION G.

The Court instructs the Jury that a letter mailed in the
due course of business is presumed to have been received by
the party to whom it is mailed.
Note : The case was fully arg·ued by counsel for both sides,
and the Jury retired to consider their verdict. After some
time the Jury returned into Court, returning· the following
verdict: "We, the Jury, find for the Plaintiff in the amount
of $2,000, with interest from the 15th. clay of .September,
1938.
Note: Thereupon said Defendant, by its Attorneys, moved
the Court set aside said verdict and judgment entered in this
cause and to enter up final judgment in its favor; or should
the Court refuse to set aside said verdict and enpage 118 ~ ter final judgment, then to set aside said verdict
and grant a new trial on the following grounds :
(1) The admission of improper evidence.
( 2) The exclusion of proper evidence.

(3) Tbe Court's failure to properly direct the jury.
( 4) Misdirection of the jury by the Court.
( 5) The refusal of the Court to grant the Motion of the
defendant to strike out the evidence of the plaintiffs for reasons asshrned at the time.
(6a) Because the verdict is contrary to the law and evidence.
(7) Because the verdict is excessive.
Note: After said motion to set aside the aforesaid verdict and to grant the Defendant a new trial was fully argued
by counsel for said Defendant and counsel for the Plaintiffs,
same was overruled by the Court, to wl1ich action of the
Court in overruling said motion, the Defendant, by counsel,
excepted. -whereupon the Court, on the 24th day of June,
1939, entered judgment upon the verdict returned by the
Jury. Whereupon said Defendant, by its Attorneys, represented to the Court that. it is aggrieved with the judgment
aforesaid, and desires to apply to the Supreme Court of Appeals of the .State of Virginia for a writ of error to the judgment aforesaid, it was ordered by the Court that the execution of said judgment. be suspended for a period of sixty days
from the date of June 24, 1939, i_n order to enable the defendant to perfect its appeal.
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page 119 ~ fondant,
set aside
cause on the ground
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On the 30th clay of June, 1939, the deby its Attorneys, moved tl1e Court to
the verdict and judgment entered in this
of after discovered evidence, to-wit:

"T~stimony of tlie plaintiff, Herbert Barnes, was to the
effect that no poster was made for the purpose of advertising
the sale of the George R. Berry property. After the trial
the defendant ascertained from the files of the Peninsula
Enterprise that the said Hei~bert Barnes was mistaken, and
that a poster was actually made. Affidavit of one of the
Edito1•s of tlie Peninsula Enterprise and a copy of the poster
is herewith attached as a part of this Motion.
This evidence was discovered since the trial. It is considered by the defendant to be material, and such as on another trial oug·ht to produce an opposite result on the merits,
is not merely cumulative, and is not evidence that could have
been discovered before the trial by use of clue dilig·ence, inasmuch as the defendant had been apprised by Mr. Barnes that
he did not recall having any poster made, to which fact Mr.
Barnes likewise testified. Mr. Barnes is a man of unquestion~blc veracity, and due diligence would not require th~
defendant to examine further into a question of this kind.''
Note: As a part of said :Motion the Defendant, by its Attorneys, axhibitccl to the Court the affidavit of ,John W. Edmonds, Jr., marked Exhibit X, and a printed poster of advertisement of said sale, marked Exhibit Y.
Note : Said Motion to set aside the verdict and to grant the
defendant a new trial was ovetruled by the Court,
page 120 ~ to which action of the Court in overruling said
motion, the Defendant, by counsel, excepted.
OBJECTIONS AND EXCEPTIONS TO INSTRUCTIONS.
Note: In addition to the instructions given in behalf of
the defendant, the following instrnctions were asked for by
counsel for said defendant, were objected to by the Attorneys
for the Plaintiff, and were refused by the Court, to which
action of the Court in refusing· to give each and all of said
instructions, the Defendant~ by counsel, excepted :
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INSTRUCTION B.
The Court instructs the Jury that under the terms of the
. policy sued on it was among other things provided that no
suit could be brought under its terms and provisions if the
Plaintiff had failed to furnish the defendant proof of loss fulfilling the requirements as found in the policy exhibited to the
jury requiring the furnishing of such proof of loss, and until
the ascertainment of the loss or damage so alleged to have
been suffered has been arrived at and expressed in writing,
or by the filing thereof with the defendant within sixty days
before the institution of suit an award as to the amount of
loss sustained, and the Court ·tells the jury that if they believe from the evidence that the plaintiffs failed to fulfill
either or both of such obligations so required, the verdict of
the jury should be in favor of the defendant.

INSTRUCTION C.
The Court instructs the .Jurv tliat if thev believe from the
evidence that the "interest of tbe insured in the
page 121 ~ property alleged to have been d~stroyed by fire,
for which suit has been brought, was at the time
of the fire other than sole and unconditional, the plaintiffs
would not be entitled to recover and the verdict of the jury
should be for the defendant.
INSTRUCTION D.
The Court instructs the .Jury that if they believe from the
evidence that the plaintiff, George R.. Berry, at the time that
he procured the policy of insurance upon which this suit is
brought concealed from the defendant, or its agent, the H. R. ·
Hearne Insurance Agency. the fact that the lien or deed of
trust upon the property insured was in default, and that the
interest therP.on had not been paid for two yAars, and that
within a short time prior to the application for such insurance the assured had been notified that the property was to
. be foreclosed by the Trustees, at the request of the noteholder,
and a limitP.d extension had been granted under conditions,
and that said conditions were not complied witl1, and if the
jury further believe that under the evidence in this case the
policy would not have been issued if hP. had go imparted this ·
information to the Insurance· Company, or its Agent, the
plaintiffs would not be entitled to recover, and the verdict of
the jury sl10uld be in favor of the defendant.
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To Instruction· ..A, given at the request of the Defendant,
the Plaintiff, by- Counsel, objected on the ground that no notice of sale was ever given the insured, nor did the letter of
June 20, 1938, from Herbert Barnes to George R. Berry state
that the sale had been advertised or any notice of sale made
or given to the paper or otherwise, but simply threatened to
advertise if proper settlement was not made. This
page 122 } objection was overruled by the Court, and said
Instruction given, to which action of the Court
the Plaintiff, by counsel, excepted.
· To the Court's refusal to give Instruction B asked for by
the Defendant, the Defendant, by counsel, excepted on the
following grounds:
Counsel has quoted to the Court the case of N. B. <t Mercantile Insurance Company v. Robinette <f Green, reported
in 112 Va. 754 by Judge Cardwell, cited by the .Supreme Court
in 1911 72 S. E. Rep. 668, which counsel maintains is on all
fours with the issue here presented, and in the opinion of
counsel holds that instruction asked for clearly states the
law. ·Furthermore. the terms of the policy in this respect is
very clear as, will bP. observed from lines 185 to 191. The
langua~;e there provides as a p1·erequisite at a time when
the loss becomes payable that the proof of loss shall have been
received by the 1Company and the ascertainm,mt of the loss
for damage is made either· by agreement between the insured,
and this to be expressed in writing, or by the filing with the
company of an award as therein provided. The evidence
in this case utterly fails, according to recollection of counsel,
to show this provision of the policy has been complied with,
nor has it disclosed any facts upon which a waiver or compliance with terms of the policy could be said to have existed.
To the Court's refusal to give Instruction C, the Defendant,
by counsel, objected on the ground that the instruction
clearly states the law. That the evidence discloses that the
partie·s have transferred the property back and ·
page 123 } forth at least three different times; that during
the time when the property was supposed to be
owned and ,business was supposed to be owned by George R:·
Berry the licem,e was in the name of Howard H. Berry and
the final license they ever obtained was in 1937 in the name
of Howard H. Berry, whereas they .are suing for damag·e to
fbdures in the name of George R. Berry; and the evidence
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failed to establish that so far as the personal property was
conveyed that there had been an actual transfer of its title
and possession as contemplated under the law.
-

To the Coud 's refusal to give Instruction D asked for by
·the Defendant, the Defendant by counsel excepted on the
ground that under the first lines of the insurance policy it is
provided that the ~oncealment. or misrepresentation on the
part of the insured of material facts in its nature voids the
policy, and the testimony in this case through Mr. Hearne
definitely establishes the materiality from the insurer's standpoint. Testimony is futther established by the answers given
by Mr. Gibbons in the absence of the Jury, and it is further
submitted that the facts as ,brought out in this case will
justify the giving of this instruction in c.onstruing the policy
upon concealed information.
page 124 ~

JUDGE'S CERTIFICATE.

I 1 .T ohn E. Nottingham, Judge of thP. Circuit Court of Accomack County, Virginia, who presided over the foregoing
trial of George R. Berry and Herbert Barnes, Trustee, v.
The Home Inst1rance Company, New York, a Corporation,
do certify that the foregoing is a true and correct copy or
report of. the testimony and other incidents of said trial, in
the 'Circuit Court of Accomack County, Virginia, beginning
June 23, 1939, and ending June 24, 1939, except Exhibits introduced. by the Plaintiff, being Exhibit 1, Insurance policy;
Exhibit 2. Iist of fixtures; Exhibit 3, card of ,vallis J. Wright;
Exhibit 4, Diagram of George R. Berry storehouse; and Exhibit 5~ Bill of sale from Howard H. Berry to George R. Berry;
and Exhibits introduced by the Defendant, being Exhibit .A.,
carbon copy of a Jetter from Herbert Barnes to George R.
Berry; Exhibit B, notice of sale; Exhibit X, affidavit of J obn
W. Edmonds. Jr.: and Exhibit Y, printed poster advertising
sa.le, ancl it is ag·reed by the Attorneys for tbe Plaintiff nnd
Defciidant, that in lieu of certifying· copies 0£ the exhibits referted to, as a part of t11e fotegoing copy of the record, the
orig·inals shall be transmitted by the Clerk of this Court to
the Clerk of the Supteme Court of Appeals; a.nd I further
certifv that the .Attotrtevs for the Plaintiffs had reasonable
notic~· in wtitiup; of tl1e tftnc and place when said report of the
testimouv and other lncidcnts of the trial would be entered
attd pres·euted, to the undersigned for verification.
GhtP.ti undl'r my lumd this the 11th day of August, 1939,
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within sixty days from the time at which the judgment complained of was rendered.
page 125}

JNO. E. NOTTINGHAM,
Judge of the Circuit Court for the
County of Accomack, Virginia.

Copy Teste:

JNO. E. NOTTINGHAM,
,Tudge of the Circuit Court for the County
of Accomack, Virginia.
page 126 }

And at another day, to-w~t:

Virginia:
In the Clerk's Office of the ·Circuit Cour.t for the County
of ..Accomack, in the Vacation of said Court, on the 12th day
of August, A. D., 1939·.
The- following· order under the hand of Hon. Jno. E. Nottingham, Judge of Accomack County Circuit Court, was this
day received in said IClerk's Office, and, pursuant to the order
of said Judge and t11e statute in such cases made and provided. entered as a vacation order as follows, to-wit:
·
''Virginia:
In the Circuit Court for tl1e County of Accomack.
Georg-,~ R. Berry and Herihcrt Barnes, Trustee

v.

The Home~ Insurance Company, New York, a corporation
On this 11th clay of August, 1939, the same being· less than
sixty davs from the date on which final judgment was entered in this cause, came the plaintiffs by their counsel and the
defendants by their counsel; and tht:1reupon the defendant by
counsel, after due notice in writing to the plaintiffs, as provided by law, tendered to the Judge of the Court a stenog-raphic report of the testimony and other incidents of the
trial herein for authentication or verification, which were rece·ived, signed and sealed by the Court, and ordered to be
made a part of the Record. And leave is gTanted to any party
to use the original Exhibits offered and introduced in this
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cause, which Exhibits bear the initials of the Judge of this
Court, before the .Supreme Court of Appeals of
page 127 ~ this State without being copied.
·
To John D. Grant, Jr., Clerk
Enter this vacation order
J no. E. Nottingham Judge of
.Accomack County Circuit Court''
1

State of Virginia,
County of Accomack, to-~it:

I, John D. Grant, Jr., Clerk of the Circuit Court for the
County of Accomack, in the State of 'Virginia, do hereby
certify that the foregoing is a true transcript of the record
and proceeding's in the Notice of Motion for Judgment pending in said Court in which Georg·e R. Berry and- Herbert
Barnes, Trustee, are plaintiffs, and The Home Insurance
Company, New York, a corporation, is defendant, with the
exception of the original exhibits offered and introduced in
said cause, which are not copied in the foregoing transcript
by virtue of the order of the Judge of said Court entered on
the 11th day of August, 1939, and which are delivered to the
· Attorneys for the defendant along with this transcript, which
exhibits bear the initials of the Judge of this Court; and I
further hereby certify that the plaintiffs have been duly notified of the intention of the defendant to have the foregoing
transcript of the record made out.
The cost of the foregoing transcript is $15.45, and is charged
to the defendant.
JOHN D. GRANT, ,JR., Clerk.
A Copy-Teste:
M:. B. WATTS, C. C.
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