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RULE 1-J,-BRIEFS
1. Form and content., of ap-pellant's brief. The opening brief of the appellant (or the
petition for appeal when adopted as the opening brief) shall conti1in:
(a) A subject index and table of citations with cases alphabclically arranged. Citations
of Virginia cases must refer lo the Virginia Reports and, in addition, may refer to other
reports containing such cases.
(b) A brief statement of the material proceedings in the lower court, the errors assigned,
and the questions involved in the appeal.
(c) A clear and concise statement of the facts, with references to lhc pages of the record
where there is any possibility that the other side may qu('stion the statement. Where the facts
are controverted it should be so stated.
(d) Argument in support of the position of appellant.
The brief shall be signed by nt least one attorney practicing in this court, giving his
address.
The appellant may adopt the petition for appeal as his opening brief by so slating in the
petition, or by giving to opposing counsel written notice of such intention within five days of
the receipt by appellant of the printed record, and by filing a copy of such notice with the
clerk of the court. No alleged error not specified in the opening brief or petition for appeal
shall be admitted as a ground for argument by appellant on the hearing of Lhc cause.
2. Form and contents of appelloo'.~ brief. The brief for the appcllce shall contain:
(a) A subject index and table of citation with cases alphabetically arrani;~d. Citations
of Virginia cases must refer to the Virginia Reports and, in udclition, may refer to other
reports containing such cases.
(b) A statement of the case and of the points involved, if the appellec disal!rees with the
statement of appellant.
(c) A statement of the facts which are necessary to correct or amplify the statement in
appellant's brief in so far as it is deemed erroneous or inadequate, with appropriate reference
to the pages of the record.
(d) Argument in support of the position of appellee.
The brief shall be signed by at least one attorney prncticinll' in this court, giving his
address.
3. Roply br-ief. The reply brief (if any) of the appellant shall contain all U1e authorities
relied on by him, not referred to in his petition or opening brief. In other respects it shall
conform to the requirements for appellee's brief.
4. Time of filing. (a) C1v1L CAsi:s. The opening brief of the appellant (if there be one in
addition to the petition for appeal) shall be filed in the clerk's ollice within fifteen days after
the receipt by counsel for appellant of the printed record, but in no e,•ent less Lhnn twenty-five
days before the first day of the session at which the case is to be heard. The brief of the
appcllee shall be filed in the clerk's office not later tl1an ten days before the first day of the
session at which the case is to be heard. The reply brief of the uppellnnt shall he filed in the
clerk's office not later than the day before the first day of the session al which the case is
to be heard.
(b) CRI.MlNAJ, CASSES. In criminal cases briefs must be filed within the time specified in
civil cases; provided, however, that in those cases in which lhc records have not been printed
and delivered to counsel at least twenty-five days before the beginning of the next session of
the court, such cases shall be placed at the foot of the docket for that session or the court, and
the Commonwealt11's brief shall be filed at least ten days prior to the calling of the case, and
the reply brief for the plaintiff in error not later than the day before the case is called.
(c) STIPULATION OP COUNSEL AS TO FILING. Counsel for opposing parties mny file with lhe
clerk a written stipulation changing the time for filing briefs in any cast'; pro,•ided, however,
that all briefs must be flied not later than the day before such case is lo be heard.
5. Nwmber of copiea to be filed and delivered to opposin_q coun.~ol. Twenty copies of each
brief shall be filed with lhe clerk of the court, and at least two copies mailed or delivered to
opposing counsel on or before the day on which the brief is filed.
6. Size and Type. Briefs shall be nine inches in length and sb, inches in width, so as to
conform in dimentions to the printed record, and shall be printed in type not less in size, as to
height and width, than the type in which the record is printed. The record number of the case
and names of counsel shall be printed on the front cover of all briefs.
7. No,-...complianoo, effect of. The clerk of this court is directed not to receive or file a
brief which fails to comply with the requirements of tliis rule. If neither side has filed a
proper brief for the cause will not be heard. If one of the parties fails to file a proper brief he
can not be beard, but the cn~e will he heard ~"' parte upon the argument of Lhe party by whom
the brief has been flied .
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CLYOE E. PERDUE
vs.

0. W. PATRICK and LEE COMPTON
LINES, INCORPORATED

PETIT! 0 N
To the Honorable Justices of the Supreme Court of Appeals of
Virgi'nia:

Your petitioner, Clyde E. Perdue, respectfully represents
that he is aggrieved by a final judgment of the Circuit Court
of Roanoke County, Virginia, entered tagainst him on the 26th
day of February, I 943, in an action wherein he, the said Clyde
E. Perdue, was the plaintiff and 0. W. Patrick and Lee Comp-
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ton Lines, Incorporated, were the defendants.
A transcript of the record is herewith presented. The petition is
2*
*adopted as the opening brief, and a true and correct copy
was mailed to counsel for 0. W. Patrick and Lee Compton
Lines, Incorporated, on the 19th day of June, 1943. Oral
argument on this petition is respectfully requested. The parties
will be designated in this p.etition as they appeared in the .court
below.
STA TEMENT OF MATERIAL PROCEEDINGS
NOVEMBER 13, 1942. ·
Motion for judgment filed. Damages claimed, $25,000.00 for personal injuries and property damage against Lee
Compton Lines, Incorporated, (owner of truck involved in ac··
cident) and 0. W. Patrick, (driver of truck and agent of owner.) Record, page 1.
DECEMBER 12, 1942.
filed.

Statement of defense and plea of contributory negligence
Agency admitted. Record page 7.
JANUARY 18, 1943.

Jury impaneled to try the issue joined and evi~ence partly
heard.
JANUARY 19, 1943.
(a) Jury taken to the scene of the accident for a view and
were shown the truck and trailer involved in the accident.
3 * *Record page 200.
(b) Defendants, at the conclusion of all the evidence~
moved the .court to strike plaintiff's evidence on the ground
of contributory negligence as a matter of law.
NOTE: Defendant did not move to strike the evidence when plaintiff rested his case. The motion was
made for the first time at the conclusion of all of the evidence. Record page 29 8.
(c)

Jury fully instructed on all issues. Nine instructions
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given at the instance of plaintiff. Record pages 3 08 to 3 16 inclusive. Six instructions given at the instance of defendant.
Record pages 3 1 9 to 3 2 3 inclusive. Only one instruction offered by defendant was refused because it would have instructed
the jury that plaintiff was guilty of contributory negligence as
a matter of law. Record page 3 24.
( d) Case argued. Jury considered of their verdict and
rendered a verdict in favor of the plaintiff in the sum of $5,000.00. Record page 3 29.
(e) Motion made to set aside the verdict tof the jury, for
the reasons assigned on page 3 29 of the Record, which motion
the court teok under advisement.
FEBRUARY 26, 1943
Motion to set aside the verdict of the jury sustained on the
ground that the eviden.ce showed, especially that of tr.~ plaintdf himself that the plaintiff was guilty of contributory
4 * *negligence ·as a matter of law, and final judgment rendered in favor of the defendants. Due and proper exceptions to the action of the court were taken by the plaintiff.
Record page 3 3 o.
STATEMENT OF FACTS.
As is usual in cases of this nature, the evidence was conflicting and consequently most of the facts are controverted.
The jury found their verdict for the plaintiff, and it therefore
decided that the true facts were as established by the evidence
introduced in his behalf.
The defendant, Lee Compton Lines, Incorporated, is a
common carrier of freight. It owned and operated a large truck
or van, consisting of two units commonly known as a tractor
and trailer. The tractor wa~ ten feet eight in.ches long. The
trailer twenty-eight feet. Therefore the total length of both
units was thirty-eight feet eight inches. The height from the
ground to the floor or bottom of the trailer was three feet nine
inches. Record page 1 7. A picture showing a view of the rear
of the trailer was introduced in evidence. See Exhibit "B".
The defendant, 0. W. Patrick was the driver of the truck
and trailer. The plaintiff, a young married man, 29 years old
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lived at Iron to, Montgomery County, Virginia. He was a carpenter by trade and for two years prior to the accident was employed by the Hercules Powder Company at Radford, Virginia, as a carpenter foreman." He owned a 1942 model
5* Mer.cury *sedan. On June 13, 1942, about 10 o'clock at
night, plaintiff was driving his car from his home at Ironto to Roanoke. At a point on the highway approximately 75
or 80 feet (Record page 158) west of the Virginian Railway
crossing at Kumis, he collided with the rear end of the trailer
and tractor of the defendants. At the time of the accident, the
tractor and tralier was unlawfully stopped on the highway entirely on the hard surface, without any lights burning or lighted
flares as required by law, placed on the highway to warn· travelers of the presence of the stopped vehicle. Record page 1 03.
The paved portion of the highway at the point of. the ac-.cideq.t was 1 9 or 20 feet wide. Record page 1 54. It is divided
into two traffic lanes by a white line near the center. It runs
practically due east and west. East towards the city of Roanoke and west towards the town of Christiansburg. Two pie-·
tures of the highway were introduced in evidence. See Exhibits
"A and D". Both pictures show the highway at the Virginian
Railroad crossing and west of such crossing. The highway is
practically straight for three tenths of a mile east and west of the
railroad .crossing.
The tracks of the railroad cross the highway at an approximately a sixty degree angle. Record pages 1 3 6 and 1 3 7. Along
the northern side of the highway is an embankment which prevents a traveler approaching the crossing from the west from
seeing the approach of a south bound train until he is within
approximately 200 feet of the crossing. Record pages 125 and
13 6. Since the railroad tracks cross the ~ighway at an
6 * angle, *a traveler approaching the crossing from the west,
after passing the embankment has to look to the north and
back (northwest) to see if a train is approaching the crossing
from the north or the northwest. Record page 1 3 7.
Plaintiff was familiar with the crossing. As he approached it from the west and reached the eastern end of the embankment approximately 200 feet from the crossing, he looked to
the north and back for the approach of a south bound train.
Record page ·125. He also looked in both directions, that is,
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north and south for the approach of trains. Record page 125.
He was traveling on his right side of the road or south lane of
traffic. Record page 1 3 7. As he approached the .crossing, a
car driven by Edward Palmer of Shawsville, Virginia, was approaching from the east. Record pages 1 1 7. The ligqts from
the Palmer car were shining directly towards him. Record page
I 1 7. The Palmer car was being driven on its right side of the
road and occupied the northern traffic lane.
The tractor and trailer cf the defendants was stopped about
3 5 to 40 feet west of the .crossing without any lights burning
and without lighted flares as required by law, being placed on
the roadway to warn travelers of its presence. It was headed
east, the front end of the tractor being about 3 5 or 40 feet west
of the crossing and the rear cf the trailer about 75 or 80 feet west
of the crossing. Record page 15 8. It had been stopped for approximately 1 5 minutes.
The lights on the tractor and trailer had been burning.
*They were extinguished or cut off as the Palmer car got
in sight o.f the truck, approximately 300 to 350 yards
away. Record pages 14, 37, 38, 39 and 70. The. lights remained extinguished until after the accident. Record pages 14,
39 and 70. ·
7*

Plaintiff, as he approached the parked tractor and trailer,
was confronted with a situation wherein he was required to look
to the north, northwest and south and southwest for the approach of trains. He was being met by the Palmer-: car approaching from the east with the lights shining in his direction.
After passing the eastern end of the embankment, approximately 200 feet from the crossing, h€ looked to the north and back
for the approach of south bound trains. When he looked again
toward the east, he for the first time saw the parked tractor and
trailer. At that time he was about 35 feet from the rear of
the trailer. Record pages 128 and I 29. He could not cut his
car to the left as the Palmer car was at that time alongside the
trailer and occupied the northern lane of traffic. He attempted
to apply his brakes, and by the time he got his foot on the brake,
his car struck the trailer. Record page 129.
The· defendants created a most dangerous situation by permitting their truck to stand on the highway at night time, without lights and without flares as required by law, in close prox-
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imity to a railroad crossing. where travelers approaching such
standing vehicle were required to look for the approach of
trains. Especially is this true where a traveler approa·ching
8* *the railroad crcssing from the west .could not see the approach of trains until he was within 200 feet of the crossing. Especially is this true where the railroad crossing was at
an angle such as in the case at Bar. and a traveler approaching
from the west. not only had to look to the nc,rth for the approach of trains. but practically had to look back over his left
shoulder in order to see if any trains were coming. The defendants. by their unlawfull. if not gross and wanton conduct, created a dangerous situation that is the sole cause cf the injury
and damage done to the plaintiff.
1

Plaintiff was traveling entirely on his right side of the
road, ke~ping a prc,per lookout. Record page r 3 7. The speed
limit at the point of the accident was 40 miles per hour. The
plaintiff was traveling at a very moderate rate of s.peed, namely
25 miles pet hour. Record pages 44, 103 and 134. The sole
proximate cause of the accident was the carelessness and neglidence of the defendants. As a result of such carelessness and
negligence, plaintiff was severely injured and his .car damaged.
The damages to .the car amounted to practically $ 1 ·rno.oo.
The verdict of the jury is plainly right and should not have
been disturbed.
ISSUE
The jury having found for the plaintiff. which was a
finding of fact that the defendants were guilty of negligence. the
proximate .cause of the collision and damage. and that the
9* *plaintiff was not guilty of cc-ntributory negligence, and
the trial court having set aside the verdict solely upon the
ground that the plaintiff was guilty of contributory negligence,
especially the evidence of the plaintiff himself, it would seem
that the question of primary negligence of the defendants is no
longer involved, and that the only question or issue is whether
or not the plaintiff was guilty o.f contributory negligence as a
matter of law.
ARGUMENT·
The defendants were guilty of actionable negligence as a
matter of law by their violation of Code Sections 21 54 ( 13 3) ,
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2154(133a) passed by the Legislature of 1938, and 2154·
(141).
Se.ction 2 154 ( 133) in part provides:
"No vehicle shall be stopped in such manner as to impede or interfere with or render dangerous the use of the
highway by others; * * * :: .
All of the evidence in the case both for plaintiff and defendants established that the defendants stopped their truck and
permitted it to remain standing entirely on the hard surface
of the h~ghway, thereby blocking the entire lane of traffic allotted to the use of east bound vehicles.
The attention of the Court is invited to Section 215413 3a) of the Code of Virginia enacted in. 193 8.
"Whenever any bus or truck is disabled and sto1)s
upon any portion of the traveled portion of any highway
in this state * * * at any time during which lights are required upon motor vehicles by section 2 154 ( 141) , the opIo * era tor of such bus or truck shall place * or cause to be placed on the roadway three flares or torches of a type approved by the director. One of said flares shall be placed
in the center lane or traffic occupied by the disabled bus or
truck and not less than forty paces therefrom in the direction of traffic approaching in that lane, one not less than
forty paces from such bus or truck in the opposite direction, and one at the traffic side of such bus 01" truck not
closer than ten feet from the front or rear thereof.''
The defendant, Patrick admitted that he did not comply
with the ·above section. He testified that he had three ele.ctric
flares on the tractor, and that only one of them was in working
condition. He further testified that he placed the flare that was
in working condition near the center of the road alongside the
trailer and near the middle thereof.
Patrick was contradicted by the testimony of two disinterested witnesses, Edward Palmer and Everett Martin. Both
gentlemen were eye witnesses to the accident. They both testified that one flari was placed on the highway about ten· feet
east of and in front of the truck somewheres near the center of
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the road. We quo.re from the testimony of Palmer found on
page 4 1 of the Re.cord:

"Q.

Mr. Palmer, were there any flares at the rear of
that truck on the highway at all, sir?
A. No, sir.
Q. Were there any flares near the center of the
truck?
A. I could not say about that, there was not any
burning when I turned around.
Q. There were not any flares burning there when
you turned around?
11 *
*A. No sir, that is right.
Q. As I understood you, there was only one flare
and that was about Io feet east of the truck in front of the
truck near the center of the road?
A. Yes, sir, that is right."
1,

See also the testimony of Everett Martin, Record page 72.
The negligence of the defendants in this particular is admitted because it was their duty to have placed lighted flares
forty paces to the rear of the trailer. Patrick admitted that he
violated the so-called Flare Statute by not placing a flare forty
paces to the rear of the trailer. The testimony of Palmer and
Martin clearly established that the only flare placed in the road
by the defendants was one appmximately ten feet east of and
in front of the tractor. The plaintiff testified that he did not
see any flare. The reason he did not see the flare that was placed in front of the tractor was due to the fact that Patrick had
placed it at a point where the trailer and tractor would have
obscured or cut off his view of the flare.
The statute requiring a flare to be placed forty paces to the
rear of a parked vehicle was enacted by the legislature so as to
give a car approaching the rear of a stopped vehicle an opportunity to see, and if necessary, stop in order to avoid striking
such parked vehicle. Forty paces is approximately 120 feet,
and if the defendants had placed the flare that was in working
condition forty paces to the rear of the parked tractor and trailer, the accident in question would never have happened.
Therefore, their negligence in this particular was the proxi-
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* mate *cause of the accident. The issue of the defendants'
negligence in this particular was properly submitted to the
jury by instruction "F" found on pages 3 1 r to 3 1 3 inclu!five
of the Record.
12

Section 2154 ( 141) (k) of the Code in part prO\rides:
''If natural light is insufficient to enable the operator
of a vehicle to disseminate objects at 3 oo feet, the lamps
in this section required for this type of vehicle shall be
lighted. It shall be unlawful and .constitute a misdemeanor
for any person to violate the provisions of this subsection. * * * *"
The defendant, Patrick, testified that at the time of the
accident and immediately before, all of the lights on his tractor
and trailer were burning. Again he is contradicted by the testimony of three disinterested witnesses and the plaintiff. We
quote from the testimony of Edward Palmer, Record page 3 7:

"Q. Tell the jury what you saw, sir; we will fix it
that way.
A. As I came around the curve I saw the headlights
on the car, and a flare approximately on the west of the
road-that was the way I taken it. When I got within
sight of the truck the lights went off, flashed on again, and
off again * * * * ."
On page 3 8 of the record:

"Q. What lights were they that flashed off and on?
A. The headlights.
Q. Of what vehicle?
A. That truck; that trailer; that was the only on·e
there at the time.
13 *
*Q. It was the headlights of the truck and trailer?
A. That is right.
Q. Now, after you say they were flashed off as you
approached that truck, were there any lights at all on that
truck and trailer?
A. Not as I passed the front end.

* * * * * * ."
Q.

From the time you rounded the curve and got on
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off on that truck, were there any lights burning on it until
the straight of way-from the time these lights were cut
you passed the front end of it?
A. No, sir.''
On page 70 of the Record, Everett Martin testified:
"Q. As your car approached this truck after the
lights were cut off, were the lights turned on again that
you saw?
A. No, sir.
Q. Were the lights on or off after that accident?
A. Must have been off, I did not see them."
Record page I 4, Mrs. Everett Martin testified:
''There were no lights of any kind on the parked
truck or trailer."
On page I 03 of the Record, the plaintiff testified:
"Q. Was there any flare behind that truck that was
parked there in the road?
A. No.
Q. Were any tail lights or any side lights on the
back of that truck?
A. No indications of any lights anywhere."
1 4 * * Again o_n page 1 5 3 of the Re.cord, plaintiff testified:
"Q. I am going to ask you a question that Mr. Kime
seems to have overlooked here for some time. Were there
any lights burning on the rear of that truck when you approached it?
A. No."
The issue of the negligence of the defendants in this particular was properly submitted to the jury by instruction "E"
found on pages 3 1 o and 3 r I of the Record. The jury having
found their verdict for the plaintiff, therefore found that the
defendants did not have any lights burning on their parked vehicle at the time of the accident.
The negligence of the defendants was therefore established
in at least three particulars beyond any question of doubt.

In Waynick v. Walrond, 155, Va. 400, 154 S. E. 522,
Prentis, Chief Justice, in delivering the op.inion of the court,
says:
"The gross negligence of the defendant m parking
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his automobile on a dark night and on the wrong side of
the road-a road which the testimony shows has a very
dense traffic-constitutes the negligence which was the
proximate cause of the plaintiff's injury.''
We have set forth the evidence of actionable negligence on
the part of the defendants for the reason that we feel that the
defendants were guilty of gross and culpable negligen.ce in stopping their vehicle at 1 o o'clock at night on U. S. Route
I 5 * *II, a much traveled highway, without lights burning on
such vehicle and without lighted flares placed to warn of
its unlawful presence. If it was gross negligence in the Waynick case, supra, then it is gross, if not culp,able and wanton
negligence in the .case at Bar, because the defendants took no
precaution to warn of their parked vehicle. Especially is this
true when such vehicle was stopped in dose proximity to a
dangerous railroad crossing, whether other travelers upon the
highway would be required to look for the approach of trains.
The negligence of the defendants having been conclusively
established and demonstrated to this court as hereinbefore set
out, we will endeavor tc- deal with the question of the alleged
contributory negligen.ce of the plaintiff.
The question of contributory negligence under somewhat
similar circumstances is not a novel one to this court. It has
been passed upon in several recent decisions of this court wherei~
the question was decided adversely to the defendants. We refer to the cases of:

Armstrong v. Rose, 170 Va. 190, 196 S. E. 613.
Ferguson v. Virginia Tractor Co. Inc. I 70 Va. 486, 197
S. E. 438.

Body Fender t1 Brake Corp. v. Matter

1 72

Va.

26, 200

S. E. 589.

We also submit that the question of contributory negligence is controlled by the principles announced in the followmg cases:
16* * Waynick v. Walrond 155 Va. 400.

How.ell v. Jones 162 Va. 422.
Twymon v. Adki'ns 168 Va. 456.
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In Acme Mark"ets v. Remischel 24 S. E. (2nd) 430, decided April, 1943, Justice Gregory in delivering the opinio,n of
the court says, as follows:
"In Virginia this court has held in innumerable cases
that whether one has been guilty of negligence is a mixed
question of law and fact. Where there is no controversy in
regard to the facts or the inferences that fairly may be
drawn frcm them, the question of negligence is one of law.
On the other hand, where the facts are in dispute or where
diverse inferences reasonably might be drawn by men of
reasonable minds, then it is a jury question. This is, of
course, also true as to contributory negligence. See Digest
of Virginia and West Virginia Reports (Michie) Volume
7, sections 68 to 71 inclusive.
InKnightv. Moore, 179 Va. 139, at page 146, r8 S.
E. 2d 266, at page 2 70 this court announced the rule
thus: 'Unless the evidence is without conflict, or unless
fairminded men cannot differ on the inferences to be
drawn from it, the questions as to whether the owner of the
premises has exercised the required care toward his invitee,
and whether the latter has been guilty of contributory
negligence, are matters for the jury. ' "
In Armstrong v. Rose, supra Justice Spratley in delivering the opinion of the .court says, as follows:
"The question of ordinary and reasonable care on the
part of Rose under the ahove circumstances was a question
for a jury. It was for them to determine whether other
reasonably prudent and careful persons would have done
likewise under like circumstances and conditions. Unless
we are able to say that the evidence is such that all reasonable men can reach but one condusion, the question does
not become one of law. We cannot say, under the circumI 7* stances *here, that all reasonable men could reach but one
conclusion. Where the evidence and the direct inferences
therefrom are such that reasonable and fairminded men
may differ in their conclusions, the question of negligence
is a question of fact and is left to determination by the
jury. Harris v. Howerton 1 70 Va.
194 S. E.
692. * * * * ."
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In Ferguson v. Virginia Tractor Company, supra, there
was a verdict of $ 5 ooo. oo for the plaintiff, which was set aside
by the trial court o,n the ground that the plaintiff was guilty
of contributory negligence as a matter of law. On appeal the
judgment of the trial court was set aside, the verdict of the jury
reinstated and judgment entered for the plaintiff:
Justice Browning in delivering the opinion of the court,
said:
''The negligence alleged against the plain tiff was that
under all the facts and cir.cumstances he should have seen
the parked truck and should have avoided striking it. The
testimony submitted by the defense showed that the truck
was parked on the highway, on a slight upgrade without
lights, on a dark night, without moonlight, and with two
lateral roads within a few feet of the truck, into which it
could have been driven,. that there was a wide open field
adjacent to the turnpike, though it was wet, and that there
was a firm shoulder four feet wide, between the hard surface and the slight depression, which was called a ditch,
upon which the truck .could have been parked certainly to
the extent of its width.
Notwithstanding this set of proven circumstances, the
defendant vigorously urges that this court should say, as
did the trial court, that the plaintiff, in his failure to see
the truck, and driving into it, was guilty, as a matter of
law, of contributory negligence which should bar his recovery.
Where the evidence is in dispute, that is, conflicting,
the question of contributory negligence is for the determination of the jury. This has been so often enunciated by
this court that it has become axiomatic and needs do cita1 8 * tion for * its reiteration.

* * * * *
It is held by this court and a majority of courts elsewhere and most text writers that there is a presumption of
ordinary care in favor of the plaintiff and where the defendant relies upon the contributory negligence of the
plaintiff the burden of proof rests upon the defendant to
show such negligence, unless it is disclosed by the evidence
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of the plaintiff or may be fairly inferred from all the circumstances.''

In the case at bar, in support of the motion to strike plaintiff's evidence on the ground e,f contributory negligence as a
matter of law, the defendant relied upon the case of Harris v.
Howerton 169 Va. 647, 194 S. E. 692. The defendant took
the same position in the Ferguson case, supra, and Justice
Browning in the opinion delivered in the Fergusen case, had this
to say in regard to the Harris case:
"The defendant leans most heavily upon the .case of
Harris v. Howerton, Va., 194 S. E. 692. That case is. in
important respects, so dissimilar to the case under consideration as tc make it, in our opinion, except in its statement of general principles, inapplicable to the present case.
There the plaintiff admitted that he knew the custom was
to park cars on the streets of Clarksville; there were a number of street lights which illuminated the immediate ~rea
around the cattle truck, making it plainly visible. The
'strength of the plaintiff's case was mu.ch impaired by his
own conflicting statements as to important particulars.
There were no beams pmjecting a considerable distance
from the rear of the truck in that case."

In Body, Fender and Brake Corp. v. Matter, supra, Campbell, Chief Justice, in delivering the opinion of the court says,
as follows:
19*

* "The further contention of defendant is that * the
defendant adduced by the plaintiff raises a presumption
that the plaintiff was guilty c.f contributory negligen.ce and
that the burden was upon him to establish his freedom
from contributory fault. This is a novel way of raising
the question o.f contributory negligence as a matter of law.
In our opinion the question of the contributory negligence
of plain tiff was also a question for the jury. The main
reliance of defendant to support its contention is the alleged admission of plaintiff that the headlighs from approaching automobiles blinded him and prevented him
from seeing the obstructing truck.''
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In the case at bar the facts are much stronger for the plaintiff than in the foregoing cases. There are a number of reasons
why this true. One reason that we wish to point out to the
court at this time is the fact that the so-called Flare Law or
statute was not in force and effect at the time the accidents occurred and at the time the foregoing cases were tried. The
so-called Flare Statute was pass~d by the Legislature of 193 8.
After its passage, the plaintiff had a right to presume that if
there were any obstructions on the highway, such as the vehicle
of the defendants, that flares would be placed in the highway to
warn of the presence of such obstruction. The failure of the
defendants to place a lighted flare forty paces to the rear of
their parked vehicle would naturally cause the plaintiff to believe or assume that the highway was free of such an obstruction. In other words, the negligence of the defendants in this
particular, gave the plaintiff a sense of security and safety.
20* In view of the foregoing decisions, we most. earnestly *submit that the action of the court in setting aside the verdict
cf the jury on the ground that the plaintiff was guilty of contributory negligence as a matter of law, is plainly erroneous.
Under the evidence in the case, we inost earnestly content that
the plaintiff, as a matter of law, was not guilty of any .contributory negligence. The most favorable view to the defendants
that could be taken on this question, is that the issue of contributory negligence was for the jury. The jury were carefully
instructed on every phase of this question and have decided that
the plaintiff was not guilty of any contributory negligence.
We will endeavor to demonstrate by the evidence taken from the
record in this cause that the verdict of the jury on this issue is
plainly right.
In the statement of defense filed by the defendants, it is
set forth that the plaintiff was guilty of the following acts of
negligence that contributed to his injury. Record page 9.
( 1) Plaintiff was operating his automobile at an exceS··
sive rate of speed in violation of law, and his speed was particularly excessive and dangerous under the circumstances then
existing, as the plaintiff knew and was w:ell aware of the fact
that he was approa.ching a railroad .crossing.
(2)

Plaintiff had been drinking intoxicating liquors.

(3)

That he failed to keep that constant vigil and look-
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out which the law requires of one using the highways of this
state. That by the exercise of the slightest care he
2 r * *could have seen the tractor and trailer immediately
ahead of him parked on the highway, with all the lights
thereon illuminated and burning.
(4) That he failed to operate his automobile with
reasonable care, having due regard for traffic, surface, use of
the highway etc.
·

We will discuss the four grounds of contributory negligence relied upon by the defendants in the order set forth in
their statement of defense.

I - SPEED
The speed limit at the out of the accident was 40 miles
per hour. The plaintiff was subjected to ·a most lengthy and
grueling cross examination. Such cross examination covers 3 3
pages of the Record, from pages r I 8 to r 5 3 in.elusive. Every
effort was made to shake or discredit his testimony. He testified that at the time of the accident he was driving at approximately 25 miles per hour. We quote from his testimony found
at page 103 of the Record:

"Q.

Tell the jury if you know what speed you we~e

making?
A. I do not recall just looking at the speedometer
right at that present occasion. I had been driving with
state law speed limit-approximately 3 5 miles an hour.
I would say I was making 25 miles at the time I first saw
the truck.''
On cross examination, Record page r 3 4, the plaintiff testified:
22 *

* "Q. And you still think that you were not going
any more than between 20 and 3 o miles an hour?
A. That is right; if there had been a train on the
track, I could have come to a dead stand still and stopped.
I approached the crossing with that intention of stopping,
if there was a train.''
Edward Palmer, a disinterested eye witness, corroborated
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the plaintiff as to the speed of his car. We quote from his· testimony further on pages 4 3 and 44 of the Record:

"Q.

Mr. Palmer, did you see Mr. Perdue's car approaching from the west as you approached from the east?
A. Yes, sir, after I started by the trailer.
Q. Can you give the jury any idea as to whether he
was traveling fast, or how he was going?
A. Well, I can't give very accurate on that, but I
know he could not have been travelling without the speed limit.
Q. You mean beyond the speed limit?
A. That is what I mean, yes.
Q. Did you consider he was travelling fast or slow or
moderate, or how would you classify it.
A. I would say it would be moderate speed."
The defendants contended 'in the trial court, and will likely
do so here, that the physical facts demonstrated that the plaintiff was traveling at an excessive rate of speed. Certain witnesses introduced by the defendant, testified that marks on the
road indicated that his car had skidded 1 9 steps or 5 7 feet
23 * *before striking the trailer. One of the witnesses introduced by the defendants testified that the skid marks were
heavy black skid marks and that such marks often were plainly
visible on the highway. for more than a month after an accident.
Record page 1 8 5. The witness was shown two pictures taken
at the scene of the accident twelve days after the accident. The
two pictures being Exhibits "A" and "D", that we ask the
court to carefully inspect. The witness was asked to point out
the heavy black skid marks made by the plaintiff's car, if in fact,
any were made. The witness could not find the marks on the
picture, although he was given every opportunity to do so before the jury. An examination of the' pictures that the defendants had made twelve days after the accident do not disclose any black skid marks on the highway that were made by
the plaintiffs car as claimed by certain of defendants.' witnesses.
We ask the court to carefuUy examine the pictures· to see
if such marks can be seen. Especially Exhibit "D" as it is taken
showing the highway for some distance west of the railroad
crossing. The evidence as to skid marks is conflicting. The
plaintiff testified that his car did not skid. That he did not see
the stopped tractor and trailer until he was 3 5 feet from it.
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That at the moment he applied his brakes he struck the trailer.
We quote from plaintiff's testimc,ny on cross exami,nation
found on pages 12 8 and 12 9 of the Re.cord:

"Q. And as you approached hte rear of that truck,
regardless of what you saw, you had gotten how close to
it before you saw it?
24 *
*A. I reckon 35 feet. To my mind I thought at the
same time I hit the truck I had my foot on the brake; that
was about all I was going by."
Again on page 13 1 of the Record, he testified:
"My idea of the .whole thing was what I thought
when I saw the truck. My foot hit the brake at the same
time I hit the tiruck."

E. H. Cook testified with reference to the skid marks. We
quote from his testimony further on page 299 of the Record:
"Q. I want to ask you just one question-on the
morning of the 14th of June, the day after this accident,
did you examine the highway from approximately the
bridge down to the railroad tracks to see if there were any
skid marks?
A. Yes, sir.
Q. Did you see any at all, sir?
A. No, sir."
On page 305 of the Record, Mr. E. H. Cook testified that
there weren't any signs or skid marks on the highway the morning following the accident.
Two witnesses introduced by the defendants testified that
the tractor and trailer were not moved, even as much as an inch
when it was struck by the plaintiff's car. At least they testified
there were no signs or marks on the highway to indicate
that it moved. One witness introduced by the defendant,
25* *testified that there was not any dirt Oll: the highway that
had fallen from either vehicle at the time of the collision.
Record pages 167, 168, 172 and 173.
The defendants argued in the trial court that the damage
done to plaintiffs car indicated that it was traveling at an ex.cessive rate of speed. A picture of plaintiff's car was introduc-
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ed in evidence. We respectfully ask the court to examine this
picture, to-wit, Exhibit "C". It is true that plaintiff's car was
greatly damaged. When the Record is examined, the cause of
the damage will be clearly seen. It struck the tractor traveling
at a speed of about 25 miles an hour. If the testimony of the
plaintiff is true, and the jury evidently believes it, it struck the
tractor just as the brakes were applied. Furthermore, the evidence shows that the body of the trailer was of sufficient height
from the ground so. as to permit the entire front end of plaintiff's car back to the Wind shield to run underneath of and become wedged under such trailer. As a matter of fact, the car ran
under the trailer and was wedged thereunder. Under the circumstances, the damage done to plaintiff's car does not indicate
that it was traveling at an excessive or unlawful rate of speed.
It is a matter of common knowledge that modern cars, espe.cially the front end back to the wind shield are constructed d light
and flimsy material. Such is the testimony of defendant's witness, Fulcher, who operates a garage at Glenvar, Virginia. We
quote from his testimony found on pages 289 and 290 of the
record:
26*

* "Q. The hood, the carburetor, spark plugs-all of
the top of that motor was made out of light material.
aren't they?
A.
Q. That hood just light metal?
A. Yes, sir.
Q. The same is true of the carburetor, generator and
all things torn off are just light material?
A. Yes, sir.
Q. You say you would not say it hit perfectly in the
center, but just as nearly as could possibly be?
A. I say as near in the center as a man could drive
it up under there. I do not say it was exact center, any
way it was enough.''

The speed limit at the point of the accident as above stated,
was 40 miles per hour. If it be a fact that plaintiff's car skidded 1 9 steps or· 5 7 feet, such fact does not indicate that he was
exceeding the speed limit. However, this fact is controverted
and the evidence is conflicting. If the court will kindly refer
to Ex_hibit "E", a pamphlet issued by the Motor Vehicle De-
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partment of Virginia, dealing with the question of "brake distance" it will be found that an average car will travel after the
brakes are applied at 40 miles per hour, a distance of 84 feet
before coming to a stop. The issue of contributory negligence
insofar as it relates to· speed, was submitted to the jury by defendant's instruction "I"." Record page .3 I 9. The jury has
decided that issue upon conflicting evidence in favor of the
27* plaintiff. Their verdict is decisive of th~ *question and
should not have been disturbed.
II - INTOXICATION
On the issue of intoxication, there is not a scintilla cf evidence in the record that shows or indicates that plaintiff was
intoxicated at the time of the accident.
III - PROPER LOOKOUT
The evidence shows that plaintiff maintained a proper
look out. It must be remembered that he was approaching a
railroad crossing and had to look in both directions for the approach of trains. Until the plaintiff reached a point 200 feet
west of the crossing, he could not see the approach of trains
from the north or northwest. At that point he looked to see
if any trains were approaching. An embankment on the north
s.ide of the road prevented his seeing the approach of trains
until he reached that point. He was confronted with the duty
of looking for the approach of trains, of driving on his right
side of the road in order to permit an oncoming car to pass.
The lights of the oncoming Palmer car were shining direcrly
towards him. While looking to the north and back for the ai:; ·
proach of trains from the north or northwest, he traveled a distance of approximately 90 feet. That is to say, when he was
200 feet from the crossing, he looked for the approach of trains,
when a lookout for the first time would have been effective,
and when he again looked in the direction that is car was
traveling, he had traveled a distance of approximately 90
28* *feet, and at that time was 35 feet from the trailer, which
was approximately 75 or 80 feet west of the crossing.
This court has held time and time again that it is the duty
of a traveler approaching a railroad crossing, to look for the
approach of trains at a point where a lookout would be effec-
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Record

"Q. I understood you, in answer tn a question that
Mr. S.cott asked you to make this statement; he asked you
whether or not before you reached the railroad crossing,
whether you looked to see if a train was coming and you
said you did?
A. Yes, I looked both ways.
Q. You looked both ways, then would you mind
taking this picture (Exhibit A) and if you can, point out
' where your automobile was with reference to the crossing
when you looked to the north and to the west.
A. No, I can't.
Q. If you cannot do that, ·can you tell the jury about
how far you were from the .crossing when you looked?
A. I would say 200 feet.
Q. You would say 200 feet: if you had looked 200
feet back, could you have seen to the north and west?
A. Yes, y.ou can see an approaching train, see the
lights on an approaching train looking either direction.
You cannot see the track for an embankment here, but you
can see the lights on a train coming either way.
Q. If a train had been down there near that cross29 * ing *and you were within a hundred feet of the crossing
and you looked to the north and west, you tell the jury
you .could see the train?
A. You ~ould see the lights of the train.
A. Suppose it was daytime, could you see it in the
daytime at all?
A. You can see the electric wires as far back as the
curve.
Q. And you did look both directions?
A. Yes.''
Again on page 136 of the Record, plaintiff testified:
"Q. Lets get that down just a little bit closer; you
were back up at the bridge when you first sa'Y the lights
of this approaching car?
A. Somewere about the bridge.
A. All right, somewhere about the bridge, and then
you said you looked up and down to see if a train was
crossing on the railroad tra.ck?
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A. Yes, sir.
Q. That did not take you but a moment or so, did
it-to look either direction?
,
A. When you look up the railroad, you have to look
right gcod to determine whether there was a train coming
or not. There is an embankment there that would impair
your vision. You have to discern the oncoming train entirely by the lights, the way is clear down the track.
3o *
*Q. You did not see any light and you can see a
light right quickly-you will have to lcok any way in the
daytime to see the electric signals.
A. You are running about a 3 oo degree angle with
the railroad and you have to turn around to look up thetrack.
Q. The fact of the matter is-instead of running
300 degrees, you are net running much more than 30 or 45
degrees because here is your picture (indicating) .
A. It is 300 one side; it ,would be 60 the other way.
counted from 90 to 3 60 either one you wanted to.
Q. There is your angle (indicating) and, when you
are back here, your track is back on the left?
A. Yes.
Q. And y.cu can look back in this direction and the
track and the road here converging, aren't they (indicating)?
A. Yes.
Q. And, when you looked back there, you can see
to the east, .can't you?
A. Yes.
Q. And you saw nothing there?
A. That is right.
Q. And then you looked back and you tell the jury
the car you had seen way back dcwn the road when you
were somewhere near the bridge was where?
A. The car that was coming west was just opposite
me-I was aiming-I was just driving, watching the railroad crossing, aiming to miss the car coming to me, staying
3 I* well on my *side; I knew the car_ was coming. I saw it."
On page I 5 o of the Record, the plaintiff offered a most
reasonable explanation of why we did not see the defendants'
vehicle until we was within 3 5 feet of it. On cross examina-
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tion he was asked the following question and made the following reply. We quote from his testimony on pages 1 5 o and 1 5 1
of the Record:

"Q.

I think you understand the question-I am not

talking about where it would have gotten. The question
is this-if this tractor and trailer hooked to it ~t the very
point where your automobile did crash into it, the rear of
it, if it had been travelling 5 miles an hour instead of being
still or stopped, would you not have hit it just the same.
A. If this had been anywhere else besides at the railroad crossing, I would never have hit it any way; I was
watching the railroad. The difference between the accident and my seeing the truck with no lights on it was the
time I taken to look up the railroad for an oncoming train
and back-the trailer probably came into my range of
vision which, with low lights on the car, I would say
would be 30 feet-low lights don't travel more than 35
feet in front of a car, I don't think. That is the whole
thing how come me to hit that trailer parked up there with
no lights on it was because I looked up the railroad for an
on.coming train. I was watching the railroad, and it was
not in my range of vision when I looked up and from my
lights shining on the back end; when I looked back to
proceed on to,wards Salem, I hit it.''
3 2 * *In the court below, the defendants suggested that possibly the lights on plaintiff's car wer'e not in. good condition. The evidence refutes any such suggestion. Record
page ; 24, plaintiff testified on cross examination as follows:
"Q. Nothing the matter with your lights at all?
A. No.''

If the defendants had taken. the slightest precaution the accident would never have happened. If they had left the lights
burning on their vehicle, the plaintiff would have seen it and
avoided striking it. If they had placed a lighted flare 40 paces
or even 1 o paces to the rear of their vehicle, plaintiff would
have been warned and avoided striking their vehicle. The
gross and culpable negligence of the defendants in stopping and
permitting to remain on a much traveled highway their vehicle
under such circumstances, is the sold proximate cause of the accident. The plaintiff had a right to assume that no obstructions
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of unlighted objects would be parked upon the highway in
front of him. Such is the decision of this court in Armstrong
v. Rose, supra, and we again quote from the opinion:
"The answer to this condition is that Rose was traveling in his proper traffic lane and he had a right to presume
that no obstructicns or unlighted objects would be parked
upon the highway in front of him.'t
The issue of proper lookout on the part of the plaintiff
was submitted to the jury at the instance of defendantst by instruction 5, found on page 3 2 2 of the Record. In fact this
instruction also embraces the doctrine of last clear chance.
33 * *That is to say, the jury were told that even though they
believe the defendants were negligent, yet if the plaintiff
saw, or by the exercise of reasonable care, could have seen the
danger in time to have avoided the accident, his negligence in
so doing would prevent him from recovering. The issue of
lookout has been decided by the jury under an instruction that
was more favorable to the defendants than they were entitled
to, and the finding of the jury that the plaintiff was free of
contributory negligence in this particular is clearly right and
proper and should not have been disturbed.
IV - REASONABLE CARE
The issue of reasonable care was submitted to the jury by
instruction 2, given at the instance of the defendants. Record
page 3 20. The evidence shows that the plaintiff was traveling
entirely on his right side of the road at a reasonable rate of speed
and was keeping a proper look out under all of the circumstances of this case. The jury decided the issue of reasonable care
in favor of the plaintiff and under instruction 2, the jury decided that the plaintiff was not traveling in a reckless manner.
Their decision in this behalf is supported by the evidence and
their verdict should not have been disturbed.
Unless a verdict has no evidence to support it, or is plainly
contrary to the evidence, or is founded upon evidence which is
inherently incredible, a trial judge is not justified in setting
34 * a verdict aside, even had he felt that he *would have given
a different verdict had he been on the jury. The credibility of witnesses is for the jury. Where the evidence is con-.
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flicting or controverted, the verdict of the jury is .conclusive as
to which side is telling the truth.
It is earnestly contended that the verdict of the jury in the
case at bar is final and decisive oJ the question of negligence and
contributory negligence and that the trial court erred in setting
it aside. In conclusion of the argument on the question of .contributory negligence, we quote the. ·language used in Vartin:ian' s
"The Law of Automobiles," Virginia and West Virginia, Section 7 I, as follows:
"To hold that every one who runs into it is guilty of
contributory negligence as a matter of law would be to encourage the practice and endanger the lives o.f those driving
on the highway. Nor, according to the better view, is the
driver of a vehicle bound to drive at such slow speed as to
be able to bring his machine to a standstill within the distance in which he could see unlighted parked vehicles in the
highway. He has a right to assume that to a reasonable extent the prescribed rules as to lights on motor vehicles
would be observed.''
For the reasons stated, plaintiff prays that he may be allowed a Writ of Error to the decision and judgment complained
of; that the said judgment may be reviewed and reversed and
that the verdict of the jury may be reinstated and that a final
judgment may be entered by this court in favor of the plaintiff.
35 * *And your petitioner will ever pray, etc.
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RECORD
Pleas before the Honorable Earl L. Abbott, sitting as judge
of the Circuit Court of Roanoke County, Virginia, on the 1'8th
day of January, r 943.
Clyde E. Perdue,
vs.
0. W. Patrick and
Lee Compton Lines, Inc.
Be it remembered that heretofore, to-wit, on the r 3th day
of November, r 942, the plaintiff Clyde E. Perdue, sued out of
the Clerk's Office of the Circuit Court of Roanoke County, Virginia, his notice of motion for judgment against the defendants,
0. W. Patrick and Lee Compton Lines, Inc., returnable to the
28th day of November, 1942, at r o o'clock A. M., which said
notice of motion for judgment was duly executed upon the defendants as required by law and returned to, and filed in said
Clerk's Office within the time prescribed by law. Which Notice of Motion for judgment is in the words and figures as follows:
NOTICE OF MOTION FOR JUDGMENT
You, and each of you are hereby notified that on the 28th
day of November, r 942, or as soon thereafter as
page 2 ~ the undersigned may be heard, and at the hour of 1o
.o'clock A. M., the undersigned will move the Circuit Court of Roanoke County, Virginia, at the Court House
of said county at Salem, in Roanoke County, Virginia, for a
judgment against you and each of you for the sum of
($25,000.00) Twenty-Five Thousand Dollars, which said
sum is justly due and owing to the undersigned plaintiff by
reason of the wrongs and injuries inflicted upon the undersigned as is hereinafter set forth, to-wit:
That on or about the r 3th day of June, 1942, at the ap-
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proximate hour of r o o'clock P. M., of said day, and in the night
time, the undersigned was operating an automobile along the
state highway known as Route r 1, and in an easterly direction,.
and at a point near where the said highway crosses the Virginian
Railway in Roanoke County, Virginia, when the car being
driven by the undersigned in said easterly direction collided with
the rear of a certain tractor owned by the defendant corporation, Lee Compton Lines, Incorporated, and operated by 0. W.
Patrick, a duly authorized agent, servant and employee of said
defendant, Lee Compton Lines, Incorporated, and engaged in
business for the corporation and acting in the course of his employment as such agent at the time of the injuries complained
of, which said truck or tractor trailer had been stopped by said
0. W. Patrick on the highway along which the .car, driven by
the undersigned was moving, and which said truck, automobile
or tractor trailer was stopped entirely on the hard surfaced part
of the highway, thereby blocking and obstructing
page 3 r traffic, although the same was stopped at a point
where the highway was so constructed as to allow
and permit vehicles to stop and park on sides thereof without
the necessity of stopping or parking on the hard surface, on
whi.ch vehicle there was no headlight, and no tail light burning,
and on which no·ne of the other lights ·required by l~w upon
vehicles of such a size were burning, and without having placed
on the highway flares, signals or warning devices of any kind,
and without having some person or -persons so stationed as to
notify oncoming traffic that said vehicle was parked on the
main traveled portion of said highway.
Under the conditions mentioned, the defendants and each
of them owed the plaintiff a duty at the time of, and before the
collision, to observe, keep and maintain proper precaution and
care under the cir.cumstances and traffic conditions then and
there existing at the time, in order that the car in. which plaintiff was riding could pass along the said highway safely, and
the defendants and each of them violated their duties and failed to observe them as are herein set out. Plaintiff charges and
avers that the acts of negligence were gross, reckless, wilful and
wanton under the circumstances then and there existing, and
this undersigned plaintiff alleges and charges that you and ea.ch
of you were guilty of the following acts of negligence.
1.

That both of you defendants failed to operate your
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motor vehicle with reasonable care, having due regard for traffic, surface, use of highway and the condition then
page 4 ~ and there existing.
2.
That you and each of you operated your motor v·ehicle in a reckless and careless manner.

That you failed to keep and maintain a proper look
out for other vehicles traveling upon the highway.
3.

4. That you negligently, carelessly and recklessly, wilfully and wantonly stopped your said motor vehicle upon the
paved portion of the highway and directly in the path of the
automobile in which the plaintiff was riding.
5. That you both negligently stopped your motor vehicle in such manner as to impede, interfere with and render
dangerous the use of the highway by others, and particularly
the undersigned; that you and each of you left and parked your
motor vehicle upon the traveled portion of the highway where
the same could not be done with safety, and at a point where
the same could have been driven from the highway.
6. That you, and each of you negligently failed to stop
your car close to the right hand edge of the highway as you
could have done, there being a sufficient space to the left in
which you could have parked your vehicle off of the main
traveled portion of the highway.
7. That you were negligent in. that you did not maintain upon said vehicle lights visible to the front and rear of said
vehicle as required by law, the time being then and there night
time and a time at which said lights should have been burning
for the benefit of others upon the highway, and parpage 5 ~ ticularLy the undersigned.
8. That you did not then and there have burning upon
the said vehicle dimension or marker lights required by law,
your motor vehifle being a vehicle required by law to be equipped with such lights, and the time being at such an hour in the
night time, when such lights were required to be burning for
the benefit of others upon the highway, and particularly the
undersigned.
9. That you and each of you were filfully and wantonly
negligent in that after you had stopped your motor vehicle
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upon the main traveled portion of the state highway and outside
of the corporate limits of any city, and upon a highway which
was not lighted at night, and after the said truck was not in
motion you fail~d and refused to use flares or any other signal
devices in the manner required by law for the safety of others
upon the highway, -and- particularly the undersigned. Also the
said vehicle was left upon the highway at such a time as lights
are required upon motor vehicles, and flares, torches or lanterns or flags are required to be placed upon the highway in a
manner required by law.
r o. That notwithstanding the fact that the time was
more than half an hour after sunset and more than half an
hour before sun rise, you parked and stopped your automobile
upon the highway and did not display upon such vehicle ]amps
or projecting white lights in front of, or red lights in the rear
of your vehicle as required by law, but you negligently failed
and refused to have said lights upon your vehicle for
page 6 r the be-nefit of persons using the highway, and particularly your undersigned.
By reaso,n of the negligent, careless and improper conduct
as hereinbefore set out on the part of you defendant, ea.ch and
both of you, the plaintiff was and seriously is permanently injured internally and externally in and about his arms, head and
other portions of his body; that he has suffered as a result of
his injuries great mental anguish and physical pain, and will
continue to do so; that he has been compelled to pay large hospital, nurses and doctors bills, and ether expenses, and has been
injured both temporarily and permanently in his person and
property, caused to lose time from his work, to be compelled
to take employment different from that in which he was engaged, to incur other expenses, and has been injured in his prope'rty as well as his person, and that as a result o.f the negligence
aforesaid, he has suffered damages in at least the sum of $25,000.00 which he is entitled to recover from the defendants and
from each of you, for which judgment will be asked as aforesaid.
CLYDE E. PERDUE,
By WALTER H. SCOTT, and
T. W. MESSICK,
Attorneys.
WALTER H. SCOTT, p. q.
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ENDORSEMENT ON BACK
Received November 13, 1942, and filed.
ROY K. BROWN,
Clerk.
page 7

~ We the jury find for the Plaintiff, Clyde E. Per-

due and fix his compensation at five thousand dollars,

$5,000.00.

ROBERT B. LAYMAN,
Foreman.
GROUNDS OF DEFENSE
Now come 0. W. Patrick and Lee Compton Lines, Inc.,
defendants in the above styled notice of motion, by Counsel and
for a further defense to the action at law so brought against them
by the said Clyde E. Perdue, answer and say, that it is true that
the defendant, 0. W. Patrick, was tb~ employee of Lee Comp.ton Lines, Inc., and as such, on or about the 13th day of June
1942, in the County of Roanoke, on Federal Route No. 11,
was operating one of the Company's tractors and trailer trucks
at approximately 10 o'clock P. M., of the night of said day,
when the Plaintiff, Clyde E. Perdue, ran his automobile into the
rear of the trailer attached to the tractor then being operated by
the said 0. W. Patrick, which said collision occurred just West
of a point where Federal Route 11, known as the Lee Highway,
crosses the Virginian Railway Company's tracks at Kumis.
The Defendants, h<;>wever, allege that the accident was not caused or brought about in the manner and form set forth in the
Plaintiff's notice of motion, said Defendants allege, and are
ready to prove, that shortly before the accident complained of,
the Defendant, 0. W. Patrick, had driven said tra.cpage 8 ~ tor and trailer, coming from the West and headed
in an Easterly direction to a point where said Route
11 is crossed by the tracks of the Virginian Railway, and at
said time a train was blocking his progress; therefore, he
brought his tractor and trailer to a stop a safe distance from
said tracks and waited until after said train had passed by and
then, upon attempting to resume his journey, discovered that his
motor would not start, although he, the said Patrick, spent
several minutes in undertaking as best he could to start his
motor and tractor. Being unable to do so, he immediately
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climbed down from his tractor, which was then parked well
over on its right side of the road, and secured an electric flare
which he placed to, the left of his truck at approximately midway between the front of the tractor and end of the trailer.
Upon examining the two other electric flares, which he carried for emergency purposes, he discovered that he was .unable
to make them light up and almost immediately he noticed an
automobile approaching from the west going east. The driver
of this .automobile stopped and offered his assistance; whereupon the Defendant, Patrick, inquired of the stopping motorist if he c'ould borrow a flash light, and before said motorist
was able to furnish the Defendant Patrick with a flash light
two cars were seen approaching, one from the East and one from
the West. The car coming from the East --slowed down but
neither· the Defendant ncr the motorist were able to get to the
rear of said trailer in order to stop or slow down the car coming from the West and headed East, which car was
page 9 r traveling very fast and at an unlawful ·rate of speed.
This car turn£d out to be the .car driven. by the
Plaintiff, Clyde E. Perdue. The Defendants specifically allege that every light was burning on both the tractc·r and the
trailer, head lights, tail lights, marker lights, and, in short, all
lights, including the lights required by law, but notwithstanding this, however, and further notwithstanding the fact that
Defendanfs tractor and trailer, with said· lights burning, could
have been seen by the Plaintiff if· he had looked, or if· he had
taken the slightest precaution for his own safety, yet the said
Plaintiff continued to drive his said automobile at said excessive
and unlawful rate of speed until he was only a short distance
from the rear of said trailer, whereupon said ·Plaintiff applied
his brakes· and skidded his car the remaining distance, approximately 60 feet, and .crashed into the rear of said trailer with
great force and violence, practically demolishing the entire front
of said Plaintiff's car and jamming it under the rear of said
trailer so that only about one-half of the said car remained
clear of the trailer.
The Defendants allege that the proximate cause of the
property damage suffered by said Plaintiff and any personal ,
injuries he may have sustained, was brought about and caused
by his, the Plaintiff's own negligence, in that the said Plaintiff was operating his automobile at an excessive rate of speed in
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violation of law, and that his speed was particularly· excessive
and dangerous under the circumstances then obtaining, as said
Plaintiff knew and was well aware of the fact that
page IO r he was approaching a railroad crossing, and, furthermore, said Plainti~f was negligent, in that he,
the said Plaintiff, by the exercise of the slightest care, could have
seen the tractor and trailer immediately ahead of him parked
in the roadway with all the lights there.on illuminated. and
burning, and still further said Plaintiff was negligent in that
he, the said Plaintiff, had been drinking intoxicating liquors
and this was a contributing factor to the Plaintiff's failure
to keep that constant vigil and lookout which the law requires
of one using a highway of this State, and. especially a mu.ch
frequented highway where the traffic at times is likely to be
heavy, all c,f which factors. and others contributed to and
brought about the situation that resulted in the Plaintiff's in.juries. and property damage so suffered by him.
These Defendants specifically deny, as is charged in the
Plaintiff's notice of motion for judgment,. that the highway
at the point where the collision o.ccurred was so constructed as
to allow or permit vehicles to stop and park on the sides thereof
without the necessity of stopping or parking on the· hard surface, and specifically deny that the Plaintiff's· charge that there
were no head lights or tail lights burning and other lights re-·
quired by law on said Defendant's tractor and trailer, and specifically deny that there were no signals or warning devices of
any kind placed on t~e highway, and specifically deny that no
person or persons were so stationed so as to notify on-coming
traffic that said tractor and trailer was parked on the main
traveled portion of said highway, and specifically
page I I r- deny that said Defendants breached any duty owed
to the Plaintiff that brought about and caused injuries to the plaintiff or his property, and la~tly, said Defendants do specifically deny the acts of commission, as well as matters of omission, charged against these Defendants, as set forth
in said notice of motion for judgment, and. numbered I thru
1 o, respectively, in said notice of motion aforesaid.
On the
contrary, these Defendants on their part specifically set forth
that said Plaintiff did likewise· fail to operate his, automobile
with reasonable care, h~ving due. regard for traffic, surface, use
of the highway and conditions then and there existing, and did:
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fail to keep and maintain a proper lookout for other vehicles
traveling cpon the highway, and did operate his motor vehicle in a reckless and careless manner, as said plaintiff hath
specifically charged against these Defendants, and as set forth
in Paragraphs I to 3 of said Plaintiff's notice of motion, wherein said plaintiff has enumerated certain specific acts of commis, sion and omission charged against these defendants.
WHEREFORE, said Defendants take the position that the
Plaintiff ought not to recover anything, either by way of property damage or personal injuries, sustained by him on acccount
of the accident which occurred on the night of June 13th last.
ENDORSEMENT ON BACK.
Filed in the Clerk's Office Circuit Court of Roanoke
County, Va., December 12, 1942.
ROY K. BROWN,
Clerk ..
page 1 2 ~ Virginia:

In the Circuit Court of Roanoke County.
Clyde E. Perdue
vs.

0. W. Patrick and
Lee Compton Lines, Inc.
Transcript of evidence before the Hon. Earl L. Abbott,.
Judge, on January 18, 1943, at Salem, Virginia:
APPEARANCES:
Mr. W. H. Scott and
Mr. T. Warren Messick,
Representing Plaintiff.
Mr. John J. Wicker, Jr.,
Messrs. Kime ~ Hob~ck,
Representing Defendants.
page 13 ~ By Mr. Messick:
I wish to dictate into the record the following
statement, which would be the evidence of Mrs. Edward Palmer
if she were present and would testify:
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"That the truck was parked entirely on the hard surface
· with its left wheels of the truck and trailer within a foot or foot
and a half of the white line, that is in the center of the highway; that the only ·flare in the highway was at the front end of
the truck 20 to 3 o feet east of the truck."
By Mr. Kime:
When you say, Mr. Messick, 20 or 30 feet east of the
truck, are you willing to locate with more particularity just
where the flare was placed with reference to the center or side
of the road, with reference to the railroad crossing?
By Mr. Messick:
We place it 20 or 30 feet east of the front of the truck but
even line with the truck.
By Mr. Kime:
Even line with what part of the truck, right or left side of
it, the way it was headed?
By Mr. Messick:
Leff side way it was headed.
(Statement continuing By Mr. Messick:)
"That someone with a flashlight standing at the front of
the truck, motioned with the flashlight for their car to proceed
in the northern lane of traffic in a westerly direction to pass the
truck; that as their car reached the rear of the truck
page 14 r and trailer the .collision between the car of the
plaintiff and the truck occurred; that her husband
had the lights on on his car and they wi?re shining in a westerly direction in the direction from which the plaintiff was coming; that there were no lights of any kind on the parked truck
or trailer;: that as the automobile in which she was riding
driven by her husband, came around the curve approximately
3 oo or 3 5 o yards east of where the truck and trailer was parked, that someone in the truck switched the lights off, then on,
and immediately off again, and that the truck did not have any
lights of any kind burning from the time they came around the
curve until after the collision between the truck and plaintiff's
car occurred; that her husband stopped their car immediately
after the collision, got out and took the plaintiff in his car to
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the Lewis Gale Hospital in Roanoke, Va. ; that she rode in
the car with the plaintiff, her husband, and a Mr. Martin to the
hospital; that she saw nothing about the plaintiff to indicate
that he had been drinking, smelled no odor of alcohol of any
kind although she was within a foot or two of the plaintiff and
assisted in getting him in the car".
By Mr. Messick:
We are adding that po,rtion in regard to alcohol provided
there is any evidence here :that the plaintiff was drinking; I
don't think there will be any evidence as to that, but we want
that in.
page 15 ~ (Statement of Witness continuing-By Mr. Mes·
sick) :
"That she was riding on the front seat of the .car driven
by her husband; that she did not know the plaintiff prior to
the accident and has no interest in the case."
By Mr. Kime:
What Mr. Martin do you refer to, Mr. Messick?
By Mr. Messick:
I have him here as a witness.
By Mr. Kime:
What is his name-do you mind disclosing it?
By Mr. Messick:
Everett Martin.
By Mr. Kime:
May it please the Court, in order that there· may be no delay in this trial, and further in order that we may have the
benefit of the eviden.ce of Alvin Hall, who has already been in·
- ducted into the army, and whose time for reporting has been
extended by special order from the commanding general at
Camp Lee from the 8th of this month until the 20th that he
may testify in this case as an eye witness to this accident, we are
here stating in the re.cord that we admit that if the absent wit·ness, Mrs. Edward Palmer, were present in court she would testify as indicated above. We, however, are requestpage 16 ~ ing the Court that inasmuch as we are cut off from
the right to cross examine this absent witness, and
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as we would have a right to make a motion to separate the witnesses, that the statement just dictated into the record be not
written up until after the husband of this witness, Edward Palmer, has testified, or that the statement be read to the jury out of
the presence of the witness, Edward Palmer, prior to the time he
is put on the stand as a witness so, that he will not know as to
what statement his wife has made.
By the Court:
I think that is fair.
By Mr. Messick:
There is no objection to that. There is one other thingthat statement is very haphazardly drawn and I want to put it
in proper form-prove her age and the reason for her absence.
By the Court:
You can ask her husband how old his wife is and why she
is not here. I think the form is all right.
By Mr. Messick:
We will not show the statement to Mr. Palmer and will
not let him know any of the contents of it before he takes the
witness stand, but we just merely want the statement, in some
sensible way to read to a jury; we do not want it haphazardly
drawn.
By the Court:
I think the statement is all right as it is.
page r 7

r

STIPULATION OF COUNSEL.

It is Stipulated and Agreed that the dimensions of the
truck are as follows: The length of the trailer 28 feet; the
length of the tractor and trailer 3 8 feet 8 inches; height from
the ground to the floor of the trailer 3 ft. 9 in.; height from
the ground to the cross member is 2 ft. r r ''; there are 8 lights
on the back of the trailer; there are two cat eyes; from the axle
to the cross member of the trailer is 4 ft.; the height from the
floor of the trailer to the top of the trailer is 7 ft. 2 in.; and
the height from the ground to the top of the trailer is r o ft.
I Im.
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Dr. Fred Davis
It is agreed' that three pictures of the scene of the accident
shall be in evidence. Said pictures are herre filed and marked
"Exhibit A", "Exhibit B" and "Exhibit C".
page r8 ~

EVIDENCE FOR PLAINTIFF

DR. FRED DAVIS, being first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Scott:
Do you gentlemen admit Dr. Davis' qualifications?'
By Mr. Kime:
Yes, sir.
By Mr. Scott:

Q. With what hospital are you associat:ed, and in what
capacity?
A. Lewis Gale Hospital in Roanoke, as Industrial and
Orthopedic Surgeon.
Q. Did you, in June of last year, and since that time~
have as a patient, Mr. Perdue, the gentleman here (indicating
plaintiff) ?
A. Yes, sir, I did.
Q. Suppose you go ahead and just tell the jury, in your
own way, how he came to your hospital, for what he was
treated, how long he was there, whether he was dismissed with
your approval or not, and when he came back, what subjective
and objective symptoms you treated him for.
A. Mr. Perdue was brought in to the hospital on June
r 3, at about r o P. M.; he was in a state of shock
page r 9 ~ and he had laceration about three inches long
through his left eye brow, a laceration about three
inches long in the occipital region of the scalp add lacerations.
on his chin, and a contusion of his nose and contusion of his
right knee; he was complaint of a great deal of pain in the
right side of his neck; his wounds were sutured and dressed
and he was admitted to the hospital for treatment for shock;
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Dr. Fred Davis
he r~mained there from the 13th to the 16th; on the 16th he
insisted on going home against my advice. I urged him to remain, but he insisted that he was going home any way, and I
did not see Mr. Perdue again until he came back for the last
examination on the 23rd of October. On the 23rd of October,
I went over him rather completely and at that time he was
complaining of pain in the cervical region, of inability to use
his right upper extremity normally, and the examination at
that time showed the scars resulting from the laceration previously described; wounds were well healed, but of course, these
scars will be permanent. Examination of his right upper extremity showed no general abnormality; there was no, apathy
and no muscle incoordination. He had a temperature of 99.4
degs. and a pulse of 68 degs., blood pressure was 148 systolic
and 8 8 diastolic.
Q. What is the normal under both?
A. That is normal blood pressure for a man his
page 20 ~ age, 68 pulse is a little slower than it should be but
that varies so much you .could not use that alone to
consider it abnormal; temperatu1~~ definitely elevated; 98.6
degs. is normal and 99.4 degs. is over; examination of his neck
showed no limitation of motion; complained of some tenderness when pressure was made on the right side of the neck, but
no general signs of injury could be determined at that time;
his laboratory work was essentially normal; his urinalysis was
normal and his blood count was within normal limits and his
blood Wasserman was negative.
Q. Did he see you on any other occasions, doctor? ·
A. No, that is the only time I have seen Mr. Perdue after
he left the hospital.
Q. Did he consult with you in regard to a loss of motion
in his right arm?
A. Since this ·examination?
Q. At the time of the examination?
A. Yes, he complained of loss o,f motion in that arm at
the time of this evamination.
Q. You made an X-Ray of his neck, did you?
A. Yes, sir.
Q. Found no bones broken?
A. No fracture.
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Injury to the muscles?
Injury to the muscles and ligaments, apparently what he had.
Q. When he saw you in October, was he at that time
suffering from a loss of sexual functions?
A. He stated that he was.
Q. Did he makte any statement to you as to that?
A. He did.
Q. Did you make any examination for that or is that a
matter you can tell anything about from examination?
A. That is nothing I can tell anything about, and that
is entirely out of my line any way so I made no examination
relative to that.
Q. Dr. do you know the amount of his bill?
A. His general hospital and professional fee is $1oo.35.
Q. That is complete?
A. Yes, that is complete. ,
Q. Doctor, I wish you ~ould describe that injury to the
nose you spoke of: I don't believe you made that very clear;
just trell the jury what you meant by the words you used for
that injury to his nose.
A. Contusion means bruises; he had a badly bruised nose;
he did not remain in the hospital long enough: we don't make
any internal examination of the nose until the other 'symptoms
are cleared up more and he left the hospital before this was done
so I could not say whether he had any injury to the
page 2 2 r internal structures or not.
Q. You did find evidence did you not, of a severe
1
blow on the nose?
A. Yes, he had swelling and discoforation; ~ had a definite blow on the nose.
Q.

page

2

i

r A.

CROSS EXAMINATION

By Mr. Kime:
Q. Doctor, in other words, as we understand it, when this
man was admitted to the Lewis Gale Hospital, what time of
night did you say it was the 13th of June?
A. About ten o'clock at night.
Q. Wasn't it after that; wasn't it after that; in a report
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that you gave Mr. Scott under date of January 4th, didn't you
say he was admitted to the Lewis Gale Hospital on the 14th day
of June, been past midnight?
A. I have the fourteenth on his chart and thirteenth on
his admission card; I do not know which is cortect; I don't remember that well.
Q. He was first brought-what do you .call your department down stairs-first aid?
A. Emergency Department.
Q. . Were you on duty there?
A. No.
Q. Who was on duty?
page 23 r A. Dr. Robertson, I think, was the intern at that
time. He is not with us any more; his initials R.
R. R. signed to the car.
Q. The fact of the matter is you did not even see that
man that night?
A. No, I did not ~e him until the following morning.
Q. What time-do you have his record there; what time
the next morning did you see him?
A. When I made the rounds, I do not know what time
it was, usually around nine o'clock in the morning.
Q. Did you suture the lacerations yourself?
A. No, sir.
Q. In other words, that means sewing them up?
A. Yes, sir.
Q. That was done by Dr. Robertson?,
A. By the intern.
Q. And that laceration is about three inches Ieng over
his left eyie brow?
A. Yes, sir.
Q. And he had another one about the same le.ngth you
say, in the occipital region of the scalp, just back here in this
region (indicating), is that right?
A. Yes, sir.
Q. You say he had a cut under his chin?
A. Yes, sir.
page r 4 r Q. And bruised knees?
A. Yes, sir.
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Q. And he complained with some injury to his neck right
side of his neck and his 'arm?
A. Neck was the only thing he was complaining of at
the time.
Q. And his blood pressure was normal, or did you take
his blood pressure in October or June 14th?
A. Blood pressure in Octo·ber was when I was speaking
of, I presume it was taken when he was in the hospital.
Q. Have you got it there when he was first taken there
(indicating the chart that Dr. Davis is looking at) when he was
in the hospital?
A. That is always taken but it is put on the nurses notes
which are destroyed, we do, not file anything except the docto,r's notes, and that is not on the .chart.
Q. If there had been anything indicating he was in <!
serious state of shock or anything, that would all have been
noted on the record, would not it?
A. Yes, that is noted on the record.
Q. And there is nothing on the remrd o.f June 14th
which was the next day, that he was in any serious state of
shock or anything, is there?
A. No, he was pretty well out of his shock by the next
day.
Q. And I notice sulfanilamide powders and
page 25 ~ dressing were applied, and the 14th would have
. been the next day and this was near midnight when
he was brought in and he insisted on leaving against your advice and left on the 16th-14th, 15th, 16th-third day, what
time did he leave-in the morning?
A. I don't know.
Q. Stayed there 2 Yi days, something like that, is that
about right?
A. Something like that.
Q. And left against your advice and you never saw him
again until October 23rd?
A. That is correct.
Q. That is four months and one week later on: he had
never been to see you at all?
A. No, sir.
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.

.

Q. Had. not you advised him to .come back to what was
known as the day patient department so he could be checked
up?
A. Yes, I did.
Q. And he disregarded that?
A. Yes.
Q. Then when he came back on the 23rd of October he
complained about his neck again and his shoulder and the cervical region which is the spingal region up near the neck top,
between the shoulder blades ( indicating) ?
A. Yes, sir, that is right.
page 26 ~ Q. And of course, the only way doctors have when
they cannot find anything on the outside is to take
a picture of something to see whether there is anything wrong
there, is that correct, take an X-Ray?
A. No, that is not the only way; that is one way.
Q. Did you do either?
A. We X-rayed him.
Q. And showed normal, did not show any facture of
anything at· all, is that correct?
A. That is correct.
Q. And you say the muscles had not shriveled at all?
A. No, the measurement of the two arms were the same.
Q. Measurement of his right and left arm?
A. Yes.
Q. And the symptoms-you .could not find anything
definite at all wrong with him to indicate to you that He was
actually suffering to any extent from anything, could you?
A. No, symptoms we.re subjective.
Q. And he also complained to you at that time, meaning
in October 23, 1942 that he suffered a loss of sexual power,
is that correct?
A. Yes.
Q. And you could not find anything at all that would
indicate any such trouble?
A. No, I made no examination in regard to that.
page 2 7
Q. And so you are not in a position to testify as
to that one way or the other?
A. No,, I am not.
Q. He is perfect} y normal every way-normal again.-

r
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was not he?
A. So far as I could tell, except for the scars, he was
normal.
Q. Blood pressure normal, pulse rate 68 a little low, a
man's blood pressure runs anywhere from that up to 80, or
eighty some, won't it?
A. Yes, it varies from that up to as much as ninety or
one hundred.
Q. Blood count normal, Wasserman test negative, and
the only thing is his temperature was a little elevated?
A. Little elevation in temperature.
Q. Did he come back any more after October 23rd?
A. No, sir, I have not examined him any more since that date.
Q. Have not seen him any more since then?
A. I think I saw him in there one day but I did not
examine him; I do not recall for sure whether he was even
there or net; I have not ,examined him.
Q. Your hospital records do not show he received any
other treatment?
A. No, he did not have· any other treatment.
page 28 ~

RE-DIRECT EXAMINATION

By Mr. Scott:

Q.

Does your record th!ere show his three broken ribs?

By Mr. Kime:
May it please the Court, that is a rather unusual question
to ask the do.ctor whether his record shows the man's three
broken ribs; we have a report h'ere from the doctor and he just
testified on direct examination and cross examinationBy the Court:
Unless the doctor made that report, I do not know that he
would have, a right to testify to it unless he madte a further
examination of the patient.
By the Witness:
The record does not show it.
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By Mr. Kime:
We are going to ask counsel whether they int~nd to put
the plaintiff on the stand and ask him whether or not he suffered any three broken ribs in this accident so we can now ask
th~ doctor some questio_ns.
By the Court:
I think that is proper.
By Mr. Messick:
Yes, sir, treated for it; treated by the physician up at
Radford.
page 29

r

RE-CROSS EXAMINATION

By Mr. Kime:

Q. Did this man make any complaint to you that he had
any broken ribs?
A. No, he made no complaint of his chest at all when I
saw him in the hospital.
Q. Do the hospital records show that he ever made any
such complaint to anyone else there in the hospital?
A. No, there is no record of any chest injury at all on
the hospital records.
Q. Did he when he came back on October 23rd, four
months and one week later on, .complain to you that in the accident that he had met with on the night of June I 3th that he
had suffered the breakage of three ribs, or the breakage of any
ribs, and that he had discovered that and he wanted you to
know about it, or wanted you to examine him in that regard?
A. No, he did not mention that-he did not mention his
chest hurting him any when I asked him his symptoms.
Q. You asked him what his symptoms were so you could
get at the trouble if he had any?
A. Yes, sir.
By Mr. Kime:
All right.

I
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Dr. James Hill Gressette
RE-DIRECT EXAMINATION (continuing)
By Mr. Scott:

Q. That was in October, and the next time you
saw him was when he came to the hospital, was
. when he came to get you to write the letters which
you wrote?
A. Yes, I think that is true.
pag\? 30
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Witness excused.
DR. JAMES HILL GRESSETTE, being first duly
sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Scott:

Q. You are a licensed practicing physician m the City
of Roanoke, Va.?
A. Yes sir.
Q. And you have been a practitioner in Virginia for how
many years?
A. I got a license to practice in Virginia in June, I 9 4 I.
I think that is right.
By Mr. Kime:
You know when you got your license?
By the Witness:
Positive, June,

Q.
page 3 I

Q.
ated?
A.
Q.

A.
Q.

I

94 I.

How long have you been practicing, doctor?
A. I finished school in I 93 8 so I have been pracr t.icing since; that is when I finished medical school,
sir.
·
With what hospital in Roanoke are you now associThe Gill Memorial Eye, Ear, Nose and Throat, sir.
You specialized in nose work, have you?
Ear, nose and throat, sir.
From what school did you graduate in that?
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A. Medical College. I took some training here. Dr.
Gill has a residency-a graduate residency, that was when I
spent my first year here. I had already had my internship in
Macon, Ga., after finishing school.
Q. From what medical school did you graduate?
A. Medical College of the State of . South Carolina,
Charleston, S. C.
Q. Doctor, are you acquainted with Mr. Perdue, the
gentleman here (indicating)?
A. Yes, sir, I examined him, sir.
Q. When did you examine him?
A. I could look at the file to be positive.
Q. You can look at your record.
A. (Witness examines record) January 2nd, and then
I saw him again on the 5th.
Q. For what was he examined and for what was he treated and what was recommended in his case?
A. He came to the Gill Memorial Eye·, Ear, Nose,
page 3 2 ~ and Throat Hospital to have his eyes examined.
He said his eyes did not seem to focus together;
gave a history, we did not take it in much detail, about having
been in an automobile accident.
By Mr. Kime:
What has that got to do with it; we object to this testimony; there is no connection here.

Q.
you find
A.
Q.
you did.

During the course of your examination, doctor, did
he had something wrong with his nose?
I would say yes.
Just go ahead and tell them what you found and what

By Mr. Kime:
I still object; I hav'e had my nose broken two or three
times.
By the Court:
Lets see what it is; go ahead, doctor.
A.

Just go ahead with the complete examination?
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Q.

No, testify about what you discovered to-about his

nose.
A. The inside of his nose is divided into two parts and
the septum was thick and irregular.
Q. Just go ahead and tell the jury what that means in
ordinary language.
A. When you have-I will either have to do some explaining or stock to that. The nc·se is ordinarily divided into
two parts by septum, the same as dividing anything
page 3 3 ~ into two parts, like a partition. The nasal septum
is ordinarily straight and it does not deviate to
either side, nor is it thicker at one part than it is the other; it is
made up of cartilfege o,r bone and his nose the septum was thick
and irregular-in other words, he does not have a normal septum; is that sufficient?
Q. \Vhat did you recommend to be done to it?
A. Just seeing a patient o.ff hand like that we suggested
that it would probably be necessary to have a sub-:mucous resection to take out the cartilage and make the septum straight~
that would be just to correct the septum, sir.
Q. Did he at that time complain of nose bleeds?
A. We did not make very much note of that; I would
say that I do not recall.
Q. Did he give you a history of having had a blow on
his nose in a recent automobile accident?
A. He said he had an automobif.e accident, si~. I do not
remember-I probably asked him if he had had any lick on
his nose, but I did not put it down so I do not know, sir.
CROSS EXAMINATION
By Mr. Kime:
Q. The first time that you ever saw Mr. Perdue you say
was January 2, 1943?
A. That is right.
page 34 ~ Q. And the next time you saw him was the 5th?
A. Yes, sir.
By Mr. Kime:
Stand aside.
Witness excused.
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page 35 ~ MR. EDWARD PALMER, witness for the plaintiff, testified as follows:
DIRECT EXAMINATION
By Mr. Messick:
Q. Where do you live?
A. Route 1, Shawsville.
Q. How old are you, sir?
A. I am 29.
Q. What do you do, Mr. Palmer?
A. Carpenter by trade, work in the Powder plant at the
present.
Q. You work in the powder plant at present?
A. Yes, sir, beater operator.
Q. How long have you lived in Shawsville?
A. I was born and raised at Shawsville.
Q. Are you married?
A. Yes, sir.
Q. On the night of this accident, between the car of Mr.
Perdue and Cohpton bus, was your wife with you?
A. Yies, sir.
Q. Was she with you at the time of the accident?
A.. Yes, sir.
Q. Where was she riding in your car?
A. Front seat.
Q. Where is she today?
A. She is at home today.
page 36 r Q. Was she summoned here as a witness?
A.

Yes, sir.

Q. Why is she unable to be here?
A. Well, we are expecting a visitor the first of the month.
Q. Who else was with you in your car at the time of this
accident?
A. Everett Martin and his wife.
Q. Mr. Palmer, before this accident, were you a.cquainted
with Mr. Perdue?
A. No, sir, that was the first time I evlP.r met the gentleman.
Q. Coming down to the scene of this accident, Mr. Palmer, you had been to Roanoke and were returning to Shawsville, had you not?
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A. That is right.
Q. You know where the Virginian railroad crossing is
at Kum is, do you not, sir?
A. That is right, yes, sir.
Q. As you approached this crossing, first I will ask you
is there a curve about 350 yards~between 350 yards and say
300 yards east of the po.int of this railroad crossing?
A. Roughly yes, sir, I would say around 300 yards.
Q. As you came around this curve, did you see any lights
approaching you?
page 37

r By Mr. Kime:
We object; you ask him what he saw.

By the Court:
I think that would be right: let him testify what he· saw;
that is leading.
·
By Mr. Messick:
That may have been suggestive, but not leading.
By the Court:
Same thing.
Q.

Tell the jury what you saw, sir; we will fix it that

way.
A. As I came around the curve I saw the headlight~ on
the car, and a flare approximately on the west of the roadthat was the way I taken it. When I got within sight of the
truck, the lights went off, flashed on again, and off again. I
got up a little nearer, I would say within 75 or I oo yards, thegentleman standing at the front of the tractor motioned me
around, and as I got around·
Q. (Interrupting): What did he motion you with?
A. A flashlight-as I got near the back end of the truck,
I saw the car coming, and it crashed, so I pulled over to the·
side and stopped.
Q. If I understand you .correctly, you say you saw lights
flash off and on, and off agaiIJ.?
A. That is right.
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Q.
pened?
A.
a-way.

How close were you to the curve at the time that hapWell, I had done got around the curve on the straightQ.

page 3 8

You had gotten around the curve on the

r straight road?

A. Yes, sir.
What lights were tney that flashed off and on?
A. The headlights.
Q. Of what vehicle?
A. That truck; that trailer: that was the only one there
at the time.
Q. It was the headlights oif the truck and trailer?
A. That is right.
·
Q. Now, after you say they Wier~ flashed off as you approached that truck, were there any lights at all on that truck
and trailer?
A. Not as I passed the front end.
Q. There weren't any on as you passed the front end?
A. That is right.
Q. Had there been any on from the time they were cut
off just as you rounded the curve?
Q.

By Mr. Kime:
He did not say that; ask him the question whether they
were cut off when he rounded the curve?

Q. I understood you to say they were .cut off as you
rounded the curve and got on the straight-a-way.
A. That is right.
page 39 r Q. From the time you .rounded the curve and got
on the straight of way-from the time these lights
were out off on that truck, were there any lights burning on it
until you passed the front end of it?
A. No, sir.
Q. You have told us there was a flash in the road; where,
with reference to that truck-where was the flare located?
A. I would say it was somewhere center around where
the·re is a white line.
Q. Near th~ white line?
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A. Yes, sir.
Q. Was it at the front, back or center of the truck, or
where was it?
A. I would say it was around Io foot in front of the
truck.
Q. Ten feet in front of the truck?
A. Yes, sir.
Q. That would be this way?
A. That is right.
Q. East of the truck; where the truck was stopped?
A. That is right.
Q. Now, when did the collision occur; you told us there
was a collision between the approaching car and this truck and
trailer; where were you at the time it occurred?
A. I was just passing the back end o.f the truck;
page 40 ~ we were almost even with one another when it occurlfed.
Q. You were just passing the back end of the truck?
A. That is right.
Q. Did you stop your car?
A. Yes, sir.
Q. Get out?
A. No, sir, did not get out.
Q. You never got out of your car?
A. No, sir.
Q. Did you go up the road and turn around and come
back?
A. The gentleman at the back of the truck-someone
halloed and s:ai, d ''Will you take this gentleman to the hospital" and I said "Yes", and I said, "Wait until I turn around",
and I drove up to the end of the b.ridge where there is a little
dirt space along the road;; I turned around and came back and
picked the man up. I never did get out of my car.
Q. Never did get out of your car?
A. No, sir.
Q. With refe.rence to this trailer truck, was it on or off
the hard surface?
A. I would say the left hand wheels were within a foot
and a half of the white lines.
Q. Was it all on the hard surfaced road?
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A. Yes, sir.
page 41 ~ Q. Who put Mr. Perdue in your car?
A. Mr. Martin-he helped him in the car; in the
m~antime when I stopped Mr. Martin got out.
Q. He stayed there while you went up and turned
around?
A. That is right, sir.
Q. Mr. Palmer, were there any flares at the rear of that
truck on the highway at all, sir?
A. No, sir.
Q. Were there any flares near the center of the truck?
.
A. I could not say about that, there was not any burning
when I turned around.
Q. There W'iere not any flares burning there when you
turned around?
A. No, sir, that is right.
Q. As I understood you, there was only one flare and
that was about Io feet east of the truck in front of the truck
near the center of the road?
A. Yes, sir, that is right.
Q. You said son1ething about a gentleman motioning
you by with a flashlight; where was that gentleman standing?
' A. He was standing on the right hand side as he came
facing me; other words standing on the opposite side of the
road from where the t.railer was parked.
Q. Was he at the rear or the fmnt or the middle
page 42 ~ of the truck-about where was he, would you say?
A. Around the front, something w:ithin 8 or 1 o
foot of the front of hte truck.
Q. He was 8 or 1 o feet in front of the truck?
A. Yes, sir.
Q. Of course, you had your headlights on, did rou not,
sir?
A. Yes, sir.
Q. And you took the injured m~n to the hospital?
A. I did.
Q. What hospital did you take him to?
A. Lewis-Gale Hospital.
Q. About what time of night was it this accident happened?

54

Supreme Court of Appeals of Virginia

Mr. Edward Palmer

A. Well, it was somewhere between 9 and

10 o'clock..
Q. Was it dark?
A. Yes, sir.
Q. What were the weather conditions, wet or dry, raining or what?
A. It was dry.
Q. Did the gentleman you took to the hospital turn out
to be -Mr. Pe.rdue?
·
A. Yes, sir.
Q. Was he suffering very much?

page 43 ~ By Mr. Kime:
I object; he is a layman and would not know
whether he was suffering going to the hospital.
By the Court:
I think he can testify to what he observed, not what anybody may have said to him.

Q. Was he suffering very much?
A. Yes, sir, he was suffering so bad that his appearance
was such that I was almost scared to haul him, afraid-I have
heard of people having a rib broken, maybe puncturing their
lungs, and I just haulied him as easy as possible.
Q. Was he able to get in. the car by_ himself, or did he
have to assist him?
A. Martin was leading him.
Q. Did you see any blood?
A. Yes, sir.
Q. Where was the blood?
A. All do,wn his face.
Q. Clothing too; I suppose clothing splotched, too, I
suppose?
A. Yes, sir.
Q. Mr. Palmrer,. did you see Mr. Perdue's car approaching
from the west as you approached from the east?
A. Yes, sir, after I started by the trailer.
Q. Can you give the jury any idea as to whether he was
travelling fast, or how he was going?
A. Well, I can't give ve.ry accurate on that, but I
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page 44

t

know he could not have been travelling without
the speed limit.
Q. You mean beyond the speed limit?
A. That is what I mean, yes.
Q. Did you consider he was trav.elling fast or slow or
moderate, or how would you classify it.
A. I would say it would be moderate speed.
Q. How about your speed, sir?
A. Naturally I slowed down; I was only making I would
say around 1 o or 15 miles an hour.
Q. What caused you to slo,w down?
A. When the fellow turned his headlights out and I s.aw
thi? flashlight flicker.
Q. Turned the headlights out and you saw the flashlight
flicker that caused you to slow down?
A. Yes, sir.
Q. Have you any interest in this case one way or the
other, sir?
A. No, sir, nonesoever.
CROSS EXAMINATION
By Mr. Kime:
Mr. Palmer, you know Mr. L. W. Hall of Lafaytette?
No sir.
Lives in the big white house just right to the railroad,
some four or five hundred yards no.rthwest of the
page 45 ~ Kumis crossing as you go up the track?
A. No, I don't know him.
Q. Do you know Mr. Lawrence who owns the property
on the left hand side, the bottom land, just above the crossing
there?
. No, sir.
Q. Do you know Freddie Alvin Hall, son of L. W. Hall?
A. No, sir.
Q. Who did you ever tell that you knew about this wreck
and that you had seen it or where your automobile was when
Perdue .crashed into the back of the trailer?
A. Would you mind saying that again?
Q. Who did you tell it to-first, did you tell them down
Q.
A.
Q.
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at the Lewis-Gale Hospital when you brought the man down

there who you were?
A. I did, sir. I toM them who I was.
Q. Did you give them your name?
A. Yes, sir.
Q. Did. tHey take our name down?
A. They did.
Q. Who went into the hospital witr Mr. Perdue beside
yourself?
A. Mr. Ma.rtin.
Q. You and Mr~ Martin both went in?
A. Yes, sir~
page 46 ~ Q. When Mr. Perdue got in your .automobile, ,be
was walking, was not he?
A. He was on his feet, yes, sir.
Q. And when Mr. Perdue went into the hospital he was
wasking, was not .he?
A. Yes, sir, he was on his feet.
Q. When is the next time you saw Mr. Perdue after
that?
A. I would say it was a couple o.f months later.
Q. Did he come to see you a couple of months later on?
A. Yes, sir.
Q. Did he tell you he had a broken rib?
A. I cannot ,recall just now.
Q. Did you hear him tell the doctor he had a broken rib
when he went in there, or broken ribs?
A. I heard him say he felt like he had a broken rib; I
temembe.r that.
Q. What made you state a little while ago, when you
were asked as to wh'ether he was suffering and you made this
statement, "I have heard of people having a rib broken and
maybe puncturing their lungs so I was almost afraid to haul
him"'?
A. What made me make that statement?
Q. Yes, did he tell you he had some broken ribs going
down that night in the car?
A. · He said he was suffering with his side.
Q. Which side, right or left?
page 47 ~ A. He never named which sid~.
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Q. Did he say he was suffering with his neck?
A. His neck and his forehead.
Q. His face was cut up here over his left eye, was it not?
A. That is right.
Q. Did he say anything abc;mt his rib-did he say he
thought any of his ribs were hroken?
A. Not until after he got to the hospital?
Q. An~ you think down at the hospital you ,heard him
tell the doctor down there that he thought one or more of his
ribs were broken?
A. Yes, sir.
Q. Did you hear what the doctor said, did he make any
reply to that?
A. No, I can't recall; the best that I can remember the
gentleman called me out to one side and asked rite for my
name; they wanted to make a report on who brought him in.
Q. What else did he ask you-who Mr. Perdue was?
A. No, sir.
Q. Just asked you for your name?
A. That is right.
Q. Did he ask you whether you knew this man?
A. No, to the best of my knowledge he did not.
Q. Did he ask you whether you would stand for the bill
or whether you were any kin to him?
A. No, sir, he did not ask me anything, whatsopage 48 ~ ever like that.
Q. And the next time you saw Mr. Perdue you
think was about two, months after that?
A. Something like that, yes, sir.
Q. That would have been, June, July, August; did Mr.
Perdue tell you then that he had suffered two or three broken
ribs?
A. I cannot reall whether he did or not.
Q. Did he tell you whether he was going bac~ to the doctor again or had been back to the doctor?
A. No, there was not anything said about it at all; I just
asked him how he was feeling.
Q. What did he say?
A. Very good.
Q. How is that?
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A. Very good~ as could be expected, or something like
that; he made some remark.
Q. Very good as could be expected, - do you know as:
to whether or not between June r 4th and the first of this year,
January, r 943, Mr. Perdue has received any other injuries except the injuries he received that night?
A. No, sir.
Q. Do you know whether or not he has or has not; do
you know either way?
A. No, sir.
page 49 r Q. After two months-when was the next time
you saw Mr. Perdue?
A. Well, I saw him-I saw him a couple or three times
since the accident occurred.
Q. Have you seen him up there at the scene of the accident-have you been up there to the scene of the accident with
him?
A. No, s{r.
Q. Have you ever been back there ·with Everett Martin?
A. No, sir.
Q. You have never been back with Everett Martin and
you have never been back with Perdue?
A. That is right.
Q. Have you been back there with anybody pointing out
where the accident happened and how it happened?
A. No, sir.
Q. Whom have you discussed the matter with except Mr.
Perdue?
A. I never discussed it with Mr. Perdue; Mr. Perdue had
a drawing and he says: "Is this about what you think is
right on the situation", and I says, "Yes, to the best of my
knowledge that is just about as neat a drawing as I ever saw".
Q. About as-what was that?
A. A neat drawing-as neat a drawing.
page 5 o ~ Q. In other words, Mr. Perdue made a drawing
of how this thing happened and he showed that
drawing to you?
A. Yes, sir.
Q. And you said to Mr. Perdue that that was about as
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neat a drawing as you had ever seen, and what was said about
how the accident happened?
A. He did not ask me any questions whatsoever.
Q. Did he go over it with you as to how the accident
happened?
A. No, sir.
Q. Did he ask you what you saw when you came from
the east going west?
A. No, sir.
Q. Never asked you any questions about it?
A. No, sir.
Q. Did he ask you whethe.r you saw any flares out in the
road?
A. No, sir, I don't even remember him asking me that.
Q. Did he ask you whether the truck had any lights on
it?
A. No, we did not discuss- the matter at all along that
line.
Q. Is this the drawing Mr. Perdue showed you (indicating)?
A. Yes, sir.
Q. He just showed you this drawing, is that right?
A. Yes, sir.
page 5 I ~ Q. Did he ask you any questions about it at all?
A. Just said "Is that to your knowledge right"?
Q. Is what right?
A. The way the position the cars were sitting.
Q. When?
A. At the time of the collision.
Q. In other words, he had a drawing and he asked you
to take a look at that drawing and asked you whethe.r or not
this drawing showed-he showed you the ·way the truck and
the trailer and his car and your .car were when the thing hap·
pened.
A. That is 'right.
Q. He put on there the truck and the trailer and his car
and your car, didn't he?
P,... Yes, sir.
Q. Did he put on there the flare, the one flare that you
said you saw?
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A. Yes, (indicating on drawing).
Q. Is that where he put that flare right the.re (indicating)?
A. Yes, sir.
Q. Is that flare 1 o feet ahead of the truck, or slightly
back of the front of it, which?
A. It looks like it is right at the front of it.
Q. It is a little ways west of the front of it, isn't it?
A. Yes, sir.
page 5 2 r Q. Then you said it wasA. (Interrupting) I would say it would be a
little farther down. ·
Q. So he put that in the wrong place, didn't he?
A. To my knowledge that flare should have been right
along there (indicating on drawing) .
Q. Mark on this where you think the flare was.
(Witness holds drawing in front of the jury and
points out where the flare was and marks it on the drawing.)
Q. Now, then, Mr. Palmer, then the drawing at least in
that respr.!ct was not perfect, was it?
A. No, sir, not in that respect.
By Mr. Messick:
I understood you to use the word "per feetH; he used the
word "neat".
Q. What do you mean by "neat"?
A. As far as that is conce.rned, I have never noticed
where he had the flare put.
Q. You noticed just now?
A. That is right since you mentioned it, I did.
Q. And you tell the jury you never discussed with Mr~
Perdue how fast you were travelling, how fast he was travelling, is that co.rrect?
A. Definitely, yes, sir.
Q. And you never discussed anything at all about
page 5 3 r what led up to this accident with him?
A. The only thing he discussed with me later on,
he said he had been doing a little target practicing, that was
probably the second time that I saw him after the accident.
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That is the only thing he discussed much with me except to ask
me if I thought that drawing was about right.
Q. What did the target practice have to d0; with it?
A. It has not anything to do-you wanted to know what
he discussed with me.
Q. No, I am talking about the w.reck; did he discuss
anything about the wreck, or how his eyes were, about when
he was going target practicing?
A. No, sir.
Q. Have you discussed this matter with Mr. Everett Martin as to what each one of you saw; as to where the flare was
and as to whethe.r or not the truck had lights on it?
A. I cannot recall as we said very much about it.
Q. Have you discussed with your wife who is not a witness here today?
A. Seems to me like it came up once or twice, the subject.
Q. Mr. Palmer, you said in answer to Mr. Messick's question that Mr. Perdue, as I unde,rstood you, was going moderate,
he was not going fast and he was not going slow, is that right?
A. That is right.
page 54 ~ Q. And that he was net going beyond or over 'the
speed limit, is that right?
A. That is right.
Q. What did you mean by the "speed limit" - what was
the speed limit that night at that place?
A. Around about that time was around 40 miles an
hour; they cut it down if I ain't mistaken; it was under forty.
Q. It was under 40-how fast do you think he was
going? How fast do you think he was going when he hit that
back end of that truck: you said you saw it, now?
A. I know I saw th'e crash, but I was not looking at
his speedometer.
Q. All right then, let me ask you this question; where
was your automobile; you take Mr. Perdue's drawing which
you said was neat; when you first saw Mr. Perdue's automobile. where was your automobile with reference to that crossing, or with reference to the truck when you first saw Mr. Perdue's car?
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A. I was over in there around the front end of the cab
(indicating).
Q. You tell the jury that the first time you saw Mr..
Perdue' s automobile, the front end of your automobile was
about up even with the front end of the cab of the tractor trail·
er truck? ·
A. That is right.
page 5 5 ~ Q. What kept you from seeing it before that?
A. What kept me from seeing it before that?
Q. Yes, sir?
A. I was noticing the truck sitting there and the fellowmotioning me around.
Q. When he motioned you around were you not looking
to see whether there was any on-coming traffic?
A. Sure, that was after I entered by the truck cab.
Q. But you were already even with the truck then before
you ever saw Mr. Perdue's ca.r, you said?
A. That is what I saw when I started around the truck
cab that, when I saw his car coming.
Q. Where was his car then; how far from the truck?
A. I told you it would be hard to give accurate after a
night like that: I would say approximately 75 yards.
Q. 75 yards-how fast were you travelling?
A. Around Io miles an hour or under.
Q. You were travelling around Io miles or under, and
he was about 75 yards away?
A. Yes, sir.
Q. Was he making any attempt to stop, apparently: was.
he making any attempt to stop?
A. I heard hte brakes screak; that is all I know.
Q. Qid you pull over-pull your car over any to give
more room, or did you continue right straight in your lane of
· traffic?
page 5 6 ~ A. I usually drive jus.t as far over on the hard
surfaceQ. (Interrupting) I am not asking you what you
usually do because the court won't let us go into what you
usually do; the question is-right then and there that night
when you first saw this car, where did you drive your car?
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A. Over on the right side of the road.
Q. Did you ever get off the hard surface until after the
.crash?
A. No, sir.
Q. Did you think Perdue was going to crash into the
back of this truck?
A. No, I didn't.
Q. You didn't think he was?
A. No, sir.
Q. Did you think he had an opportunity to stop?
A. Well, just to tell you the truth, I never gave it a
thought until he crashed.
Q. Didn't you know that, when you first saw it, as you
were getting up towards the front of that cab there, and the
men coming down the road you say you first saw him 75 yards
off, could you not tell from the speed he was going he would hit
that truck if he did not go around?
A. Mr. Kime, I know you have drove an automopage 5 7 ~ bile I expect a lot more than I have, when you are
facing an automobile it is hard to tell what speed
it is going.
Q. That is exactly what I know; you do not know what
speed he was making, do you now?
A. No, I never did say definitely the speed-I still won't
say it.
.
Q. Whether he was going 40, 45 or 50 miles an hour, you
don't know, do you-:-prior to the time he tried to stop his
automobile, you don't know, do you?
A. No.
Q. Did he ever get out in your lane of traffic or get like
he was going to cut out that way and then cut back to where
the truck was?
A. No, sir.
Q. You saw him 75 yards away and he was coming towards you, did you ever see him look like he was going to make
a move like he was coming over into your lane of traffic?
A. No, sir.
Q. Coming on straight?
A. Yes, sir.
Q. Mr. Palmer, when you came around the curve you
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speak of just east of the railroad crossing, that curve is some
500 or 600 yards, at least, this side of, or east of that crossing,.
isn't it?
A. No, I would not think it would .be hardly
page 58 ~ that far, around 300 o,r 350, just guessing.
Q. At least 300 or 350 feet?
A. That is right.
Q. Around 2000 feet, is that right or not?
A. Well, I don't know definitely, I tell you I have not
measured it, all I know is just my idea.
Q. I was not trying to confuse you; 300 yards would
not be 2000 feet; I just asked you; '~t is way this side of where
Mr. Frank B. Thomas lives. The road is straight by his place.
A. You are speaking of the gentleman lives here up on
the hill?
Q. Yes, sir.
A. The road is straight there, yes, sir.
Q. And after you pass over the railroad track going in a
westerly direction towards your home, the road is likewise
straight clean beyond the bridge, isn't it; it doesn't make a curve
until it hits that little Sunset Garage, isn't it?
A. There is a slight curve after it leaves I oo yards the
other side of the bridge, slight curve.
Q. But you can see .right straight on down, can't you.
to the crossing coming from. w~t to east; you can see from 3 oo
to 400 yards coming from the west coming in the direction of
Salem towards that crossing beyond and west of the crossing?
A. I would say ·around 3 oo yards.
page 5 9 ~ Q. So you can see about as far one way as you
.can the other?
A. Just about.
Q. At the point where this happened you say you did not
get out of your car; you stopped your car and Mr. Martin got
out?
A. That is right.
Q. How long did you stay there before you drove on and
turned around?
·
A. How long did I stay there?
Q. Yes, sir?
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A. Just long enough for the boy to get out when they
·
said the boy was hurt.
Q. You drove on beyond the bridge and pulled up and
turned around?
A. No, this end of the bridge.
Q. You drove on and turned around east of it?
A. That is right, east end is right.
Q. When you came back did you see any lights on the
back of that truck?
A. No, sir.
Q. Were you looking for them?
A. Welt I can't say I was.
Q. Did you see the car that was driven by Mr. Perdue
jam bed up under the· truck?
A. I pulled up within I should say, oh, 30 foot
page 60 r behind the car when he entered the car with Mr.
Martin's assistance-why I pulled on off, and I
glanced at the car as I went by.
Q. Then, Mr. Palmer~ did you pay any attention to the
position of the rear of the truck and the position of Mr. Pe.rdue' s automobile?
A. No, sir.
.
Q. Did you even look up to see whether the truck had
any lights on it at all-I am talking about rear lights, now?
A. No, there was not any lights on it.
Q. Did you look to see at all?
A. Naturally a man driving facing anything like that, he
is going to notice if there is anything there-if there had been
any lights there I believe I would have noticed it and kept it in
mind.
Q. How long did you stay there at the scene of the accident-just a minute or two?
A. I would say two minutes.
Q. Two minutes.
A. Yes, sir.
Q. Then you drove on in the direction of the hospital?
A. That is right, sir.
Q. Mr. Palmer, if I understood you right, as you
page 6 I r came around the curve going in a westerly direction you saw lights.
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A. That is right.
Q. And those lights turned out to be the lights on this
truck; you say those lights were cut off?
A. That is right.
Q. How far had you travelled when they were cut off;
you saw lights; then you saw them switch off-is that right?
A. Yes, sir.
Q. Did you ever see them switch hack on again?
A. They switched off, then switched on and back off
again and stayed off until after I passed too far to see if they
ever went on; I never did see them go on any more.
Q. You think you were several hundred yards from the
truck when they switched off last time?
A. I would say approximately 200 yards.
Q. But you saw a flashlight the.re?
A. That is right, sir.
Q. And you saw the flare in the road?
A. That is right, sir.
Q. And it was a red flare, was not it?
A. I don't recall.
Q. Plain light?
A. The best I can remember it was one of those kerosene
flares, if I am not mistaken.
Q. And you saw somebody waiving the flashpage 6 2 r light?
A. That is right.
Q. Let's get this down-the person who was waving the
flashlight-when you saw the person who was waving the
flashlight, you slowed down, didn't you?
A. Yes, sir.
Q. You saw the flare and saw the man with the flashlight?
A. Yes.
Q. And he told you as you got up to about the front of
the truck-he waved you around, is that right?
A. That is right.
Q. Did he speak to you?

A.

No.

'

Q.

He just took his flashlight and waved you around?
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A. Waved me around.
Q. And that is just about the time you got up to the front
end of it going about ten miles an hour?
A. That is right.
Q. You knew you were approaching a railroad .crossing,
didn't you?
A. Yes.
Q. And you had slowed down to Io miles an hour, is
that right?
A. Yes, sir.
Q. Why had you slowed down to 1 o miles an hour?
A. Because I knew there was something wrong
page 63 ~ when I saw the flashlight and the headlights go on
and off.
Q. You are familiar with that crossing, aren't. you?
A. Yes, sir.
Q. Coming from the west and going east can you see a
train until you get pretty close to that crossing at all on account
of the embankment. I will show you a picture that has been
exhibited in evidence as "Exhibit Aft. Coming from the west
can you see a train that is when an automobile is traveling from
west to east at the Kumis .crossing, can you see a Virginian train
doming from the no.rth west until you can get almost up on
the crossing?
A. No, I don't believe you could.
Q. Do you know who it was who asked you to take this
man to the hospital, whether it was the same man who waved
the light or that had the light in his hand, or whether it was
somebody else?
A. No, I could not say wo it was; I just taken it for
granted it was one of the truck drivers.
Q. Do you know how many people were there when you
drove up?
A. I did not see anyone only the man that was standing
with the flashlight.
Q. Did you see a car on your right hand side, north side
of the road, right where those mail boxes are, right at Mr.
Thomas'?
I
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A. No, sir.
page 64 ~ Q. Where was your automobile when somebody
holloed to you to take this gentleman to the hospital?
A. I would say it was west of the truck-about I oo foot.
Q. You had gone west around I oo feet?
A. Yes, sir.
Q. And the .crash occurred just as your automobile got
to the rear end of the t.ruck?
A. That is right, sir.
Q. What kind of noise did it make?
A. Just sounded to me like a bunch of metal hitting together.
Q. Didn't it make an extremely loud crash?
A. Well, I would not say about that; I was able to hear
it.
Q. I will ask you one more question. I don't want to
misunderstand you on this. You did say that-did you notwhen you first saw Perdue's automobile, your automobile had
rea.ched the front of the tractor trailer truck and Perdue's automobile was about 75 yards back of it?
A. Something like that, yes, sir.

RE-DIRECT EXAMINATION
By Mr. Messick:

Q. Mr. Palmer, Mr. Kime has asked you whether or not
you can see a train approaching from the north. If you could
not see a train approaching from the north as you
page 65 ~ approached this crossing from the west. I will ask
you to tell the jury if there are not electric signals
at this crossing?
·
A. There is supposed to be swinging.
Q. They flash as the train approa.ches?
A. Yes, sir.
Q. Mr. Kime has asked you about this neat drawing that
you said was neat. We would like to offer it in evidence for
the jury.
(Ora wing is here filed marked ''Palmer Exhibit No~
I")

,,,
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Q. (Continuing) : Mr. Kime has asked you who you
talked to in regard to this matter. Do you know Mr. Scott,
here, Mr. Palmer?
A. Yes, sir.
Q. When did you first see Mr. Scott?
A. I saw Mr. Scott when he come up to see me up there
at my place at Shawsville.
Q. At Shawsville, Virginia?
A. Yes, sir.
Q. He talked to you and your wife there at the time
about this accident?
A. No, I don't think he talked to my wife: I was talking
to him-did you, Mr. Scott (addressing Attorney Scott) .
By the Court:
Mr. Scott cannot answer that.
page 66 ~ A. (Continuing) : I don't think he spoke to my
wife.
Q. Do you recall whether or not she came out later after
he talked to you for awhile and she came out and talked to, him,
too?
A. No, sir.
Q. You do not have any recolJection one way or the
other o,n that?
A. No, sir.
Q. You talked to Mr. Scott about what you saw?
A. Yes, sir.
Q. And told him all you knew about the accident?
A. That is right.
Q. I believe you talked with me about it this morning,
didn't you?
A. Yes, sir.
Q. First time you have ever seen me?
A. Yes, sir.
Q. Is Mr. Perdue a friend of yours at all?
A. No, sir, that was the first time I ever met the gentleman, in the wreck.
Q. Do you know where Mr. Perdue lives?
A. I know now.
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By Mr. Messick:
This truck has not been identified as the truck of the
Compton Lines. You all admit that, do you?
page 67 ~ By Mr. Kime:
Yes, indeed.
By M.r. Kime:

Q. Mr. Palmer, if your recolle.ction is that your wife was
not present when Mr. Scott came up there and talked to you,
did you tell Mr. Scott what your wife knew about this matter?
A. No, sir.
Witness stands aside.
Adjourned for lunch until
page 68 ~

2: 20

P. M.

AFTERNOON SESSION

EVERETT MARTIN, being first duly sworn, testified as
follows:
DIRECT EXAMINATION
By Mr. Messick:

Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.

You are Everett Martin?
Yes, sir.
Where do you live?
Shawsville, Route No. 1.
How old are you?
Twenty-one.
What do you do?
Wo,rk Powder plant.
Radford Ordnance Works?
Yes, sir.
Are you married, Mr. Martin?
Yes, sir.
Is your wife here today?
No, sir.
She is sick, too?
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A.
Q.
A.
Q.

Yes, sir.
Just had a baby?
Yes, sir.
Are you acquainted with Mr. Edward Palmer?
A. Yes, sir.
page 69 r Q. On the night of this accident between the car
of Mr. Perdue and the truck of Compton Lines,
were' you riding in Mr. Palmer's car?
A. Yes, sir.
Q. Where were you riding?
A. Riding in the ha.ck seat.
Q. Did you know Mr. Perdue before this accident?
A. No, sir, never saw him before.
Q. Have you any interest in this matter at all?
A. No, sir.
Q. Have you ever been on the witness stand before?
A. No, sir.
Q. This accident occurred just near the Virginian railroad
crossing or a short distance west of it at the Kumis crossing and
you have told us that you were riding in a car operated by Mr.
Palmer. I wish you in your own way would go ahead and tell
· us just what you saw in regard to this.
A. Well, the first I saw o,f it was his lights were on on
the trailer. When we first came from the .curve the other side of
the track and the lights flickered on and off and stayed off and
there was a flare in front of the truck and then a fellow standing
by the side of the truck with a flash light in his hand and he
motioned us around and we slowed down and passed him, and
after we got past him and even with the back end this car crashed into the trailer. We stopped and by the time I
page 70 r got out and got to the fellow he had already got
out, I do not know whether he was thrown out or
ho1w he got out, but I got up on the bank with him and got the
blood wiped out of his face and this other fellow turned around
and taken him to the hospital.
Q. You said something as you all came around the curve
the lights were on and-on this parked truck?
A. That is right.
Q. You told us that the lights went off?
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A. That is right, and then flashed back on and then .went
off again and stayed off.
Q. And stayed off?
A. Yes.
Q. As your car approaohed this truck after the lights
were cut off, were the tights turned on again that you saw?

A.
Q.

No, sir.

Were the lights on or off after. that accident?
A. Must have been off, I did not see them.
Q. When you were assisting Mr. Perdue behind this
truck, we.re the lights on or off the truck at that time?
A. I don't just remember; I don't think they were on.
Q. As the Palmer car came past the Compton truck, were
the lights on or off of that truck?
A. When the car passed it they were off.
page 71 ~ Q. When the car passed it they were off?
A. That is right.
Q. And as I understood from you, they had been off just
as you all came around the curve?
A. That is right.
Q. Do you know about how far that curve is, Mr. Martin, from where this truck was parked?
A. Well, I don't know hardly; it was three or four hundred yards, I suppose; I would not hardly know; it is a little
distance.
Q. You have told us that a man had a flashlight-was he
at the front or the back, or where was he?
A. He was right along about the cab.
Q. He was right along about the cab?
A. That is right beside the tractor.
Q. Do you remember ·Which side of the road he was
standing on?
A. He was standing on the side next-on the left side of
the tractor.
Q. Was he pointing the flashlight towards the rear of
the tractor or was he pointing it towards you all?
A. He was just dire.cting us by with the flashlight.
Q. If he was directing you all by, was he facing you, or
was he facing the rear?
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A. Just looked like he was motioning us on by; he was
not paying attention to the front or rear either one. ·
Q. You said something about a flare.
page 72 ~ A. It was in front of the truck.
Q. The flare was in front of the truck?
A. Yes, sir.
Q. Do you know how far in front of the truck it was?
A. Well, it was not-I would not say how far in front
of the truck, it was not very far though.
Q. With reference to the center or side of the road, was
it in the center of the road or on the side, o.r how was it? ·
A. It was in the road, it was on the· right hand side of
the road in the road.
Q. It was on the right hand side of the road in the road?
A. Yes, sir, that is right.
Q. In front of the tractor?
A. That is right.
Q. Was there any flare at the rear of this truck 40 paces
or 40 paces back of it that you saw?
A. I did not see any.
Q. Was there any flare about the middle of the truck
along side of it?
A. Nothing but the flashlight.
Q. Nothing but the flashlight?
A. That is right.
Q. You did not see any flares except the one in
page 73 } front of the truckon the raod?
A. Not any at all.
Q. Mr. Martin, did you see the car of Mr. Perdue approaching-the car that afterwards turned out to be Mr. Perdue's car?
A. I saw the car just before it hit the trailer.
Q. About how far from the truck was it when you first
saw it?
A. About 15 feet behind the trailer when it went under.
Q. That was the first time you saw the approaching car?
A. Yes, sir.
Q. Where was the Palmer .car about the time you first
noticed the approaching car?
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A. It was just a little piece-a little past the back end of
the trailer.
Q. When you first saw the approaching car it was a little
past the back end of the trailer?
A. Just a little more than even with hte back end.
Q. Were the lights burning on the Palmer car?
A. Yes, sir.
Q. Were the lights burning on the approaching car?
A. Yes, sir.
Q. Was the approaching car travelling in its right hand
lane, the south lane of traffic, in his right side of the road?
A. He was on his right side of the road.
page 7 4 ~ Q. Could you determine anything in regard to
the speed of that car, Mr. Martin?
A. No, I would not say.
Q. You are not in a position to give us an estimate as to
the speed at all?
A. I would not hardly know, you cannot tell when you
see-when you see one meeting you like that.
Q. Did you hear the two vehicles come together?
A. Yes, sir.
Q. What kind of noise did it make?
A. Just a terrible crash.
Q. Could you hear the metal crash together?
A. Yes, sir.
Q. When you got out and went to the Perdue car, where
was that car with reference to the rear end of the truck?
A. Sir?
Q. When you got out and went to the Perdue car, where
was that car with reference to the rear end of the truck?
A. The Perdue .car?
Q. Yes?
A. It was up under the back end of the trailer.
Q. The Perdue car was up under the back end of the
trailer?
A. That is right.
page 75 ~ Q. Had Mr. Perdue gotten entirely out of the
car when you got to him?
A. Yes, sir.
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I

Q. And was he pretty bloody or not?
· A. Pretty bloody.
Q. Did he complain of being hurt?
A. He could not talk at first.
Q. He .could not talk at first; did you go with-him to the
hospital?
A. Yes, sir.
Q. On the way to the hospital. did he complain?
A. He could not talk but you could hear him groaning or
carrying on.
Q. Did you go in the hospital with him?
A. Yes, sir, I took him on up in the hospital.
Q. Did anyone there get your name that you know of?
A. No, sir, not unless this other fellow gave them my
name.
Q. Do you know what doctor it was that first tended
Mr. Perdue when he got there?
A. Sir?
Q. Do you know who was the doctor who first tended
Mr. Perdue when he got to the hospital?
A. No, I do not know.
page 76

J

CROSS EXAMINATION

By Mr. Kirme:

Q.
stopped
A.
Q.
Palmer,
A.

Mr. Martin, after this crash, the driver of your car
the car you were riding it?
Sir?
After this crash the driver of the .car that you were in,
stopped his automobile, didn't he?
That is right.
Q. Where did he stop it?
A. He stopped it on the right of the road after he pulled
out from behind the trailer.
Q. How far from Perdue's ca.r was it when he stopped?
A. I would say he was 25 feet.
Q. How many?
A. I would say 25 or 30 feet, maybe a little more-just
enough to get out of the road.

I
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Q.

You are sure it could not have been as much as

I oo

A.

No, sir.
You are sure of that?
I.am sure.
Then you got out, you were riding in the rear seat?
That is right.
What kind of automobile was this that you were

feet?
Q.
A.

Q.
A.
Q.
nidi.ng :in?

A.

It was a Dodge.
page 77 ~ Q. It was Dodge Four .door sedan?
A. Tud0r.
Q. Tudor sedan?
A. That is right.
Q. In ·order to get out you had to get out-somebody had
to .move, didn't" they?
A. His wife just moved up a Httle and I pushed the seat
forward.
Q. So you ·got out 0n the right ba,nd side?
A. That is right.
Q. Is that the same side you were on?
A. No, sir.
Q. Then did you walk around in front of your car ·or
behind your car?
A. Walked around behind it.
Q. You ,went :back to .the scene of this accident?
·
A. Yes, sir.
Q. And when you first got there, where was Mr. Perdue?
A. He was outside of ibis car.
Q. Do you know Alvin Hall?
A. No, sir.
··Q. ·He lives ·right there ·near that crossing?
A. No, sir.
Q. Did you see anybody open the door of Perpage 78 ~ due's car and help him out of the car, catch hold of
him and help him out?
A. No, sir.
Q. All right, when you got ·out and first saw Mr. PerI
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due, if somebody had opened the door and helped him out, that
had already occurred?
A. That is right.
Q. Whereabouts was Mr. Perdue when you first saw him?
A. He was beside the car.
Q. Was he standing up or sitting down?
A. I think he was sitting down, I am sure he was.
Q. Did you ever see him go to the bank and sit down?
A. I took him to the bank and he sat down and I kept
the blood wiped out of his face while this other car was turning
around.
Q. As your car went by the truck ·did anybody hollo
"Will you take this gentleman to the hospital"?
.A. No, sir, it had. not occurred when we went by the
truck.
Q. Well, did you hear anybody hallo that after it went
by?
A. I won't say I did or won't say I didn't because I
don't think I did. I would not be co,nfident about it.
Q. Did anybody get out of the automobile that you were
in except yourself?
A. Not right then.
page 79 r Q. That is what I mean.
A. No, sir.
Q. Who else when you turned around and came back?
A. All of us got out.
Q. All of you got out when the car turned around and
came back. You are positive of that?
A. Yes, sir.
Q. And by "All of us" you mean the driver-that was
Palmer?
A. That is .right.
Q. Edward Palmer and his wife?
A. That is right.
Q. And you were all out-and your wife?
A. That is right, they all three got out when they turned
around.
Q. You are certain of that?
A. I am certain of that, they we.re all three out there;
he might have pulled up a little and they got out, but they were
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all three there when we put him in the .car, they were all out.
Q. All out?
A. That is right.
Q. How far behind Perdue' s car did Palmer stop his car
after he turned around and came back?
A. How far behind him?
Q. Yes?
A. About 3 5 or 40 feet.
page 80 r Q. Did they walk out, did Mr. Palmer walk up
to where Perdue was?
A. Yes, sir.
Q. You are certain of that?
A. Yes, sir.
Q. Now, then lets get back to the man with the flashlight. I understood you to say as your car .came around the
curve, coming from this direction, the direction of Salem, going
towards Shawsville, that curve east of the railroad crossing, that
you saw lights go on, I mean they were on, go off and then on
again and off again?
A. That is right.
Q. About how far was the automobile you were r:ding
in away from the lights when you saw that?
A. They were at that last curve the other side of the trailer, east of the trailer.
Q. Some three hundred yards away?
A. That is right.
Q. Could you tell that these lights were up there at the
crossing?
A. Yes, sir.
Q. You are familiar with that crossing?
A. Yes, sir.
Q. You saw a flare?
A. Yes, sir.
Q. What color was that flare?
page 8 1 r A. It was the color of all those flares along the
road.
Q. Was it red or yellow?
A. It was sort of orange color, between red and yellow.
Q. Did you recognize it as a flare out in the road . .could
you tell when the headlights were off and on there was a flare
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out in the road too?
A. Could not tell then.
Q. As you approached it when you got within I oo yards
of it, could you tell then?
A. Yes.
Q. Could you see the truck then?
A. Yes, sir, our lights had alre~dy gotten close enough we
could see it then.
Q. When did you first see the man with the flashlight?
A. When we got on up pretty close to the truck.
Q. Along between I oo and 200 yards?
A. Closer than that.
Q. When did you first see him start to waiving the flashlight, was he waiving it back and forth like I am doing, to the
left and right? (Indicating) .
'
A. No, he was waiving us by like this (indicating).
Q. Before you got to the point-befQ·re you got
page 8 2 ~ up there did you see a flashlight in the hands of a
man say when you were a long ways away?
A. I saw it a pretty good distance away.
Q. He could not have been waiving you by then because
you had not gotten up there, the point I am askir,g you now
the question is, was he waiving it back and forth like that when
you were back I oo yards away?
A. No.
Q. What was he doing then?
A. I did not see him then.
Q. When did you first see him?
A. When I first got up pretty close to the truck.
Q. Was it pretty close?
A. Probably I oo feet.
Q. You never saw the man with the flashlight until you
got up around I oo feet?
A. That is right.
Q. Had the driv·er of your car slowed up?
A. Yes, sir.
Q. What made him slow up?
A. He saw that flare?
Q. Did he slow up for the crossing?
A. I guess he did, he knew it was there.
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Q.
A.

How fast was he going?
Probably making fifteen miles an hour.
Q. Where was the man with the flare when you
page 8 3 ~ first saw him?
A. With the flashlight?
Q. I mean with the flashlight?
A. He was standing ·beside the truck.
Q. Whereabouts-that is a long truck?
A. He was standing along about where you get in on the
left hand side.
Q. Near the cab?
A. That is right, near the cab.
Q. You say he wasmotioning you around w_ith the flashlight?
A. Yes.
Q. Did he speak to you?
A. No, sir.
Q. What kept you from seeing the headlights of Mr.
Perdue's car-.-was there anything at all that kept you from
seeing them?
· A. I was in the ha.ck -seat .and I· could not see .them until
they got pretty close.
Q. Lets see-according to your statement, there were no
headlights on the truck,. that is right?
A. That is· right.
Q. And you did not see the man with the flashlight.until
you were about I oo feet from the front of the truck?
· A. That is right.
Q. .And there ,was nothing but a ·flare in the road?
A. That is right.
page 94 ~ Q. What kept you from seeing ·the headlights of
.an automobile beyond the crossing to· the west
where the road is straight for a distance of three or·four ·hundred yards; what kept you from seeing the ·headlights coming
down towards you?
A. I was not paying any attention to what was corning
down.
Q. Did you ever pay any attention to it until you saw the
headlights of Mr. Perdue' s car until he was 1 5 feet from the
back of the truck?
1
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A. Not until then.
Q. What made you see it then, did you hear the application of brakes?
A. No, I seen the truck was stopped there and I saw the
.car coming, and I wondered if he was going to hit it or stop.
Q. Let me show you this drawing right here that Mr.
Perdue we understand has made, will you look at it just a minute.
(Hands drawing to witness)
Now, first as you come up on this road is straight, this is the
railroad track, (indicating), this is the highway (indicating)
this is, west towards you (indicating) and that (indicating) is
east.
A. West towards me.
Q. Yes, sir, that is east towards. the jury. Now,
page· 8'5 r then you understand it now, don't you?
A. Yes, sir.
Q. This ,car-your car was never at any time-the road
is straight now-was never at any time over in the wrong lane
of travel?
A. That is right.
Q. It was al ways on its right· side of the road?
A. That is right.
Q. And as you were way back in here (indicating) nothing on earth could have kept you from seeing the lights of a
car coming back of this truck.
A. I looked, there was nothing to keep me from seeing.
Q. Where· was the flare, just point out where the flare
was in the road.
A. Point out where?
Q. Here is the road: there is one side of the road (indicating.) and there is the other side of the road (indicating) and
this mark-these marks (indicating) are the center lane.
A. That is the center lane of the road?
Q. That is right: where was the flare?
A. Flare in front o.f the truck.
Q. All right, with reference to the truck and the sides
of it, where was. it?
A. About a foot, 1 Yz or 2 feet of the center of the tmck.
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On which side of the road?
Next to the white line.
Q. On which side?
A. On the side the traile.r was on.
Q. On the side the truck was on?
A. That is right.
Q. You saw the flare, didn't you?
A. That is right.
·
Q. And you saw that way back down the road?
A. Saw it after he blinked his lights on and off and kept
them off, when ·we got on up to him I oo yards or more from
him.
Q. You saw the flare all the time from the time he blinked his lights off and on and off again?
A. That is right.
Q. And when you got to within about I oo feet of the
man with the flashlight you saw that small flashlight that he
had in his hand?
A. That"·is right.
Q. You were looking in the direction of that man and he
was back near the cab of the truck?
A. That is right.
Q. What kept ycu from seeing the two headlights of the
automobile corning straight down the road towards you?
A. I was not paying any attention to the automobile, I
did not know one was ccming.
Q. You see that calendar right up there (indicating) ?
A. Yes, sir.
page 87 r Q. There is a boy standing at a desk, isn't it?
A. Yes, sir.
Q. A picture of George Washington over him?
A. Yes, sir.
Q. Can you look at that and still not see the judge right
there?
A. I can see him a little bit-not enough to pay any attention to what it is.
Q. The flashlight was a small ordinary hand flashlight?
A. Yes, sir.
Q. If you saw that flashlight when you got within I oo
feet and saw that flare all the way back for a d1stance you were
Q.

page 86

r A.
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coming up the road two or three hundred yards, what kept
you from seeing the headlights of the car when it is a fact the
road is straight from beyond the bridge coming east to the railroad c.rossing?
A. I just did not notice it, I was in the back seat; if I
had been in the front seat probably I would have noticed it.
Q. And still you tell the jury that there were no marker
lights and no dimmer lights on that truck at all?
A. None that I seen.
Q. Wait a minute, were there any or not?
A. 'No, there weren't any.
Q. All right; will you explain to the jury how it
page 88 ~ is that you can testify when you .could not see these
headlights, here is the rear of the truck ( witness is
shown Exhibit B) there are three lights up at the top, three
bulbs, one on the left corner, one on the right comer and there
i's the tail light down here ( indicating) ?
A. That is right.
Q. And there are two cat eyes on either side?
A. That is right.
Q. And two marker lights down there?
A. That is right.
Q. Do you know that these lights were not on?
A. Yes, sir.
Q. You do know it?
A. I do know it.
Q. When is the first time you had an opportunity to see
the back end of that truck?
A. Afte.r I got out of the car.
Q. In other words, you tell the jury this that you know
the lights were not on after you got out of the car, and that was
after Perdue's car crashed into the back end of this truck?
A. Yes, sir.
Q. Do you know whether or not those lights were on
when Perdue's car crashed into it or immediately l;efore?
A. They were not before.
Q. How do you know they were not before?
A. They we14e not on the back end, if they were
page 89 ~ on the back end they were not on the front end.
Q. I did not ask you that question. I asked you
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this question-I ask you point blank whether or not before
Perdu~· s car crashed into the back of that truck you knew the
lights were not on, tail lights and marker lights on the back end
of the truck?
A. No, I cannot state that.
Q. Why can't you state it, tell the jury why you can't
state it.
A. Because I was just even with the trailer and could not
look around to the back end to see if they were on, would not
notice it.
Q. And you did not see anything in regard to the back
end of it until after Perdue's car had crashed into the back of
the truck, isn't that right?
A. That is right.
Q. Tell the jury when you did see if you went up thereand looked, what the Perdue car did to the back end of this
trailer truck?
A. I never did go to the trailer.
Q. You nev1er did-how close did you get to it?
A. I got to the back end of his car, as far as I got to it.
Q. Did anybody say anything about lights there that
night on the back end of this truck?
A. N9 no one ever said anything.
Q. Did you look up to see whether any of those
page 90 r lights ·were on on that truck?
A. Af&r the wreck?
Q. Yes?
A. I never did see.
Q. Did you look to see whether they could have been on?
A. No, I never looked.
Q. Did you look to see whether the tail lights of the
truck, signals at the bottom and the cat eyes on either side had
been torn away or damaged by virtue of the wreck?
A. I did not pay any attention to it.
Q. As a matter of fact you did not se·e whether there were
any lights on the truck prior to the actual crash because you did
not look back at the back end?
A. I did not go up and examine it.
Q. And after the accident was over you never went hack
to the truck to see what the Perdue car did to the truck or the
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truck did to the· Perdue car?.
A. We never did pay any attention to, the truck o.r car,
all we did was get him in the car and. rush him on to the hospital.
Q. And the best of your recollection is you just have not
got any kcollection of seeing any lights. on the back end of the
truck?
A. That is right.
Q~ That is as far as you recall?
page 9 1 ~ A. That is right.
Q. And· the automobil~ that turned out to be Mr.
Perdue's automobile· was only about 15· feet from the back end
of the truck when you first saw it?
A. That is right.
Q. About whereabouts was your automobile-the front
end of your automobile?
A.. The front end of our automobile was. just almost even
with the back end of the trailer.
Q. Did you think you were going to be hit?
A. I did not know, I was getting sorter scared a little.
Q. Mr. Martin, did you come to the conclusion that there
was not any light on the back end of the truck because you did
not see· any on the front end-is that the conclusion you came
to?
A. I never seen any on the back end.
Q. Well, I ask you this question, I ask you the· question
did you come to or form the conclusion that there were no
lights lit of course, I mean, on the back end of the truck because
you did not see any on the front end?
A. That is right.
Q. That is the .conclusion you came to?
A. Yes, sir.
Q. And whether or not they are on separate switches you
do not know at all, do you?
A. That is right.
page 92 ~ Q. And whether ~r not the tail light is separate
from the other marker light~. y:G>u do- not know?
A. I do not know a thing about it.
Q. And once more· I want to ask you, did you teU the
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jury that there we.re no dimmer lights on this truck that is the
front part of the truck?
A. No, sir, there were not any.
Q. Did you see more than one person by the truck?
A. No, sir.
Q. Just saw the one person and that was the man with
the flashlight?
A. That is right.
Q. And wben your automobile passed around the truck
about what speed were you going?
A. We were probably going ten miles an hour then.
Q. Have you talked with Mr. Palmer?
A. No, sir.
Q. Have you discussed about how fast you were gomg
before you passed around the truck with Mr. Palmer?
A. No, sir.
Q. Have you discussed with him about where the front
of your car wasA. No, sir.
Q. Do you know what I am going to ask you-when the
Perdue .car crashed into the back of the truck, have you ever
discussed that at all with Mr. Palmer?
A. I have not discussed anything with him.
page 93 r Q. With Mr. Palmer at all?
A. That is right.
Q. Have you discussed it with Mr. Perdue, did Mr. Perdue ever show you that drawing (indicating) ?
A. No, sir.
Q. You never discussed this case with Mr. Perdue?
A. No, sir.
Q. Never told him where you were in this car you were
traveling in?
A. That is right.
Q. Never told him anything?
A. Never told him anything.
Q. And you say at the hospital they did not take your
name?
A. That is right.
Q. Nobody took your name?
A. Not as I know of.
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Q.

A.
Q.

A.

Did you see Mr. Palmer give his name in?
Yes, sir.
Who asked him, was it a girl or man who asked him?
A nurse.
A man didn't take him to one side and ask him any-

Q.
thing?
A. I do11't know about that, I came on back out of the
hospital and I. think he was waiting to see if he was going to
come home that night.
Q. Did you see any man take him to one side and
page 94 r ask him what his name was?
A. No, sir.
Q. Did anybody go in the hospital except you and Mr.
Palmer, did either your wife or Mr. Palmer's wife go in?
A. I won't be confident about it.
Q. Mr. Martin, you used this expression "when you got
up to where the man with the flashlight was" just what did
that man, will you tell us again?
A. He just waived us by with the flashlight.
Q. Didn't you say waived us around a few minutes ago?
A. Waived us back.
Q. And you did not have to tum out one way or the
other, just kept going st~aight?
A. -No, sir, we were- on the right side of hte road.
Q. As you approached that crossing from the west, coming east, can you see a train coming from the north until you
are almost on that crossing?
A. No, sir.
Q. Can you give the jury any idea how fast Mr. Perdue
was driving his car?
A. No, sir.
Q. Did you say it made a terrible .crash?
A. Yes, sir.
Q. Could you hear before the crash the noise made
page 9 5 r by the tires?
A. No, sir.
Q. As they slid along the pavement?
A. No, sir.
Q. Did you go out to look to see whether or not the tires
on that Perdue car indicated it slid, the car had slid?

88

Supreme Court of Appeals of Virginia

Everett Martin
A. No, sir.
Q. It is apparent, is it not, that the car Mr. Perdue was
driving was wedged up under the truck so that the wind shield
and body was right up against the truck - front of the car
was under the truck?
A. Front of the car was up under the trailer.
Q. When you got out of the automobile you were traveling in and later on when you got back in the machine and you
started to Roanoke City, as I understand you stopped about 3 5
or 45 feet back of the Perdue car?
A. That is right.
Q. Could you see the flare still burning right there in the
road?
A. No. sir.
Q. Could not see the flare there at all?
A. No, sir.
Q. Can you tell the jury about where the flare was in the
road with reference to the front of the truck?
A. It was in front of the truck about I Vi or 2 foot from
the center line.
Q. How much in front of the truck was it?
page 96 r A. Probably IO or I 5 feet.
Q. Mr. Martin, let me ask you this question did
you ever go up to the front of that truck at all?
A. No, sir.
Q. And did you ever go up there to look to see where
that flare was with reference to the front end of the truck?
A. No, sir.
Q. And the impression you got as to where the flare
was was when you went by the flare?
A. That is right.
Q. How far was the front of the truck from the nearest
rail of the railroad .crossing?
A. It was not very far, it could not have been very far,
I do not know how far it was-possibly ten or fifteen feet, it
was ten or fifteen feet.
Q. And the flare was ten or fifteen feet in front of the
truck, then the flare must have been on the railroad track, or almost, was not it?
A. I could not tell.

i

II
I
I

I

J
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Q. You know you crossed the railroad track-when you
car-whe.n you crossed it was the flare on the railroad track?
A. I did not pay any attention whether it was on the
track or not.
Q. Was it very close to the track?
A. Yes, sir.
page 97 r Q. Can you give us any idea how close?
A. No, sir.
Q. \Vhen you said a foot or so, do you mtean it was a
foot or so to the north which would have been on the side you
were traveling, .or a foot or so to the south?
A. It was on the side the truck was on.
Q. And you say it was how far from the white line?
A. 1Yz or 2 ft.
Q. One and one half or two feet from the white line?
A. Yes, sir.
Q. Lets see on this Exhibit A. There you are looking
west, see. Do you recognize that picture (hands picture "Exhibit A") ·to witness.
_
A. This is towards Christiansburg, is that right, up this
way (indicating) ?
Q. Yes, sir, this is lookiing towards Christiansburg, which
is going west would make the truck on the south side of the
road?
A. That is right.
Q. And you say the flare was I Yz or 2 feet to the south
of the-·
A. Of the center lane.
RE-DIRECT EXAMINATION
By Mr. Messick:

Q. Mr. Martin, you see there at the top of this truck a
light on each corner o.f it, don't yc,u (indicating on picture)?
A. Yes, sir. .
page 98 r Q. Were there any lights on the front end of this
trailer or the top at all?
A. On the front end?
Q. Yes, sir, as you came down the road?
A. No, sir, they were not burning there.
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Q.

Was there any burning on the sides of it that you

saw?
A. No; sir.
Q. You told Mr. Kime if they were on on the back end
they were not on on the front end?
A. That is right.
Q. Did you ev',er see a truck running around here with
lights in the back and not the .front?
Objected to.
Sustai ned.
1

Exception.

Q. Mr. Kime has asked you why you did not see the
headlights of the Perdue car coming down the road; your recolYection is you did not see any, is that correct?
A. That is right.
By Mr. Kime:
His testimony is that he did not see the lights, until he was
15 feet from the back end. That is not his recollection. that
is his testimony.
page 99 ~ Q. You are testifying from your recolle.ction.
aren't you, son?
A. That is right.
Q. What time is it without looking at your watch, approximately?
A. Approximately 2:30.
Q. ~ You have been loClking right straight at the judge,
haven't you?
A. No, sir.
.Q. You see a clock rigt1t there over his head. don't you?
A. Yes, sir.
Q. Never noticed what time it was although you were
looking up. at the Judge, he told you to look at him and speak
so everybody could hear you?
A. That is correct. ·
Q. You never did see the clock?
A. That is right, he did not tell me to look at the clock.
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Q. Didn't anybody tell you to look up the road to see
if there was a1ny car coming either, did they?
A. That i~ right.
RE-CROSS EXAMINATION
By Mr. Kim'e:
Q. Didn't anybody tell him to look up about 1 o feet to
see those marker lights on the back of the truck either, did they?
A. How is that?
page roo ~ Q. (Read by stenographer) Didn't anybody
tell him to look up about about Io foet to see those
marker lights o~ the back of the truck either, did they?
A. Didn't nobody say anything about the lights.
By Mr. Messick:
Just like the clock. All right, that is all.
Witness excused.
page

10 I

~

C. E. PERDUE, being first duly sworn, testified
as follows:
DIRECT EXAMINATION

By Mr. Scott:

Q.... Tell the jury your name and age, address anq occu1

pation.
A. My name is Clyde Emanuel Perdue, my address is
Irontoi Virginia, my occhpation at pre~ent js cari:(enter, I
have been employed by the Hercules Powder Company for the
past two years as carpenter foreman.
Q. Mr. Perdue, were you in an a.ccidetnt on the I 3th day
of June 1st?
A. Yes, sir.
Q. Where did that accident happen?
A. Did you say where?
Q. Yes, sir?
A. West of the Kumis Railway Crossing where the Vir-
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ginian railroad crosses Route Ir, right west of the Virginian
Railway at Kumis.
Q. What kind of car were you driving on that occasion?
A. Four door Mercury Sedan, 42_ model.
Q. How long had you had that car?
A. Bought it the first of January, 1942, about the first
of January.
Q. How far had it been driven?
page I 02 r A. About 9000 miles.
Q. I want you to go ahead now and tell this
jury just what you know about this accident; what you saw
and what you did.
A. 1 did not see but very little. I wa$ coming east on
Route Ir, right west of the railroad .crossing and Just ran into
the back end of a trailer which I never saw until I was probably
within 3 o feet of it.
Q. Any lights on the trailer?
A. I never saw any lights of any kind, until I looked at
the trailer and saw a light of some description at the left of the
traifor; just got a momentary gla/nce of it, I looked up and down
the railroad for approaching trains and looked back to continue
on towards Roanoke and collided with the rear o.f this trailer.
Q. Any train crossing there on the Virginian tracks in
either direction?
A. Did you say were there?
Q. Yes, did you see any trains?
A. No, I never saw any trains in either dire.ction.Q. You tell the jury whether or not there· was a car approaching you from the east?
A. Yes, I saw a car coming from the east.
Q. Did you see its headlights?
A. Yes, I observed a car coming from the east.
Q~ On his side of the road or your side of the road?
A. They were on his sid~ of the road.
page 1 03 ~ Q. Was there any. flare behind that truck that
was parked there in the road?
A. No.
Q. Were any tail lights or any side 'lights on the back of
that truck?
·
A. No indications of any lights anywhere.
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Q.

A.
Q.

What did you do when you first saw the-truck?
I applied the brakes.
Tell the jury if you know what speed you were mak-

ing?

A. I do not recall just looking at the speedometer right
at that present occasion. I had been driving with state law
speed limit-approximately 35 miles an hour. I would say I
was making 25 miles at the time I first saw the truck.
Q. What damage was.done to that new sedan of yours?
A. In my estimation it is a total loss..
Q. Where is that wreck now?
A. It is in Glenvar Garage.
Q. Have you since that time bought yourself a new automobile.
A. Yies.
Q. Were you able to trade that one in?
A. No, or even sell it so far for junk.
page 104 ~ Q. What did you say?
A. I have not been able to sell it even so far for
junk.
Q. Have you got a1n estima~e from the Magic City Motor
Company on what it would take to fix that up?
A. Yes, I have an estimate here.
Q. What is that total?
A. $685.52, that is by straightening out majority of it,
the essential parts of it.
Q. Does that include a new frame or straightening the
old frame?
A. Straightening the old· frame, doors, tire rods, and
radius rods.
Q. What was that car worth before the accident?
A. I gave $ 1300 for it.
Q. What was it worth before the accident?
A. It was worth $1200.
Q. What is the junk worth?
A. Well, the tires are about the only thing that is of
value. I value those, that is the only thing you could possibly
.say is any good in it; just what you ~ould get for three tires
and one with a hol~ in it about that long (indicating).
Q. Do you know: who brought you to the hospital?
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A.
Q.

I did 1not until after I came back home.
Then you learned who had taken you to the hospital?
A. Yes.
page I 05 r Q. What hospital were you taken to?
A. Lewis-Gale Hospital.
Q. Do you know the name of the interne who treated
you?
A. No, I thought it was Dr. Davis until a while ago.
Q. What was your trouble when they got you in the
hospital; what did they find wrong with you?
A. Had a laceration over this eye (indicating) and one
in the back of my head, one on my chin, knuckles on this hand
and that knee; the most pain I suffered was in my neck and
shoulder blades.
Q. Anythi·ng happen to your nose?
A. Yes, mashed my nose in flat.
Q. Have you got any scars there-any indication to the
jury where the injuries were?
A. The scar on my eye is along in my eye brow, the one
in my head my hair has grow:n back over it; it will take an
examination to show it if you desire to.
Q. Suppose you go over there and show the jury the one
over your eye, one on your chin and the one in the back of your
head, and let them see the scars.
(Witness goes before the jury aind exhibits scars.)
A. (Before jury) Scar on my eye and head, scars on my
knuckles, also on my leg. I don't know what did that, anyway it was done.
Q. Speak a little louder-what did you say?
page 1 06 ~ A. Showed them a scar on my leg, happened in
the accident; I dc1n't know how it happened.
Q. What injuries, if any, did you have to your side or
chest?
A. I had right. much pain-could not take a deep breath
for two months; I.can't throw anything with that arm yet, or
lift any heavy objects.
Q. Have you made any change in the character of the
work you were doing since that accident, due to the accident?
A. Yes, it has.
Q. Tell the jury what?
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A. Working at my trade I could not do nice finished
work any more until that arm is corrected. I use that. I would
haw to do rough work, something not requiring a great degree
of accuracy.
Q. Have you been doing a different type of work at the
plant si.n.ce this accident from what you did before the accident?
A. Well, I just don't have much work to do, just had
charge of a few men ~etting frames around.
Q. In other words, they favored you by letting you do
work you did not have to use your arms?
A. Yes, I explained it to the men when I went back to
work on my condition.
Q. When you were in the hospital-the LewisGale Hospital, did they do anything to your ribs
page I 07
or make any explanation to you about your riba?
A. No, they said they were not lapped by and it was not
necessary to have them taped up; they did not bt1eak and lap
over; were still end to end, and no treatment or nothing necessary for them.
Q. Were you later treated for this by a doctor. at Radford?
A. Yes, I had three accidents. I left the hospital and Dr.
Fred Davis said he would write· to the doctor at Radford Ordnance Works Hospital and instruct him the type of treatment.
Q. Did the Doctor Davis refer you to the doctor at Radford?
A. I told him I had free access to Radford Hospital; it
cost me nothing to go up there and stay or get any treatment
I needed, right along. aind he saidQ. Don't tell what He said. Did you go to the Radford
• Hospital?
A. Yes.
Q. What treatment did they give you for your side and
ribs?

r

Objection.
page

I

08

r By ~he Court:
I will hear you in Cham hers.
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(IN CHAMBERS)

By Mr. Kime:
May it please the Court, my objection is really two-fold.
In the first place where a man has been taken to a hospital as
was the plaintiff in this case, and his wounds treated there, and
the patient examined ·and remained in the hospital for several
days and directed to come back and never returned to the hospital until after the expiration of four months and one week,
and that was the doctor's evidence of the doctor who was summoned and testified for him-he said he n,ever saw him ·at all
in the meantime. There is no evidence here that Dr. Davis ever
sent this man to th'e hospital, or that he was dire.cted by any
other doctor except the nose -specialist. We think that the best
evidence would be the evidence of the doctor or doctors at Radford hospital who made examination and the records of that
hospit~l. And, furthermore, we want to here add that as is
generally customary, we took the question of the examination
of this man up with counsel on the other ·side, as we thought
it best probably, to have him examined by a physician of our
own choice, and counsel .certainly understood that Mr. Perdue
had only been'. examined at the Lewis Gale Hospital, and we
were furnished with a report of Dr. Davis' examination, and
Mr. Scott even went so far as to state that the repage I 09 r port ~as furnished to me, and of course: the report was directed to counsel on the other side and
not to us.
By Mr. Scott:
Carbon ccpy to you-one copy to me and one to you,- and
it w.as given to you.
By Mr. Kime:
And ·we werte ·given to understand that he was the only doctor that had waited on and attended the plaintiff, although Mr.
Scott did add that he possibly would have the plaintiff examined at the Gill Memorial Hospital and would furnish us with a
report there. We are not raising any point as to .that, but wie
are if it now develops that this man was likewise examined by
physicians at the hospital at Radford and received any treatment

Clyde E. Perdue v. 0. W. Patrick~ Lee Compton Lines

97

C. E. Perdue

thkre, as we are .certainly taken by surprise and we want the doctor down here from Radford and the records of· the hospital.
If they wi~l vouchBy Mr. Scott:
We will vouch we have no objection to your getting the
doctor here from Radford nor the records down here. W-e have
not got the doctor here nor the records. I w·ant to say also
that I did not know until Dr. Davis was on the stand that he
was not the doctor who taped this man's ribs. I thought something had been done for him there at the hospital and when he
· told me it had not been done there was the first I
page I IO r knew he had been taped up at Radford. I think
this witness is perfectly competent to be able to
testify whether or not his ribs were taped up at Radford-he
would know as much as the doctor who tapes it.
By the Court:
I will let him testify as to that and that only. I don't want
him to testify to anything the do.ctor said to him, or anything
he said to the doctor.
By Mr. Kime:
May we go one step further-they are not entitled to the
statement from this witness as to what he thought his trouble
was; he was examined by medical expert.
By the Court:
He is to testify as to what they did to him and not what he
thought.
By Mr. Messick:
V.._Te want the record also to show that we told Mr. Kime
he could have the man examined by any physician he chose.
By Mr. Kime:
After you gave us the other assurance that this was the only
doctor, it was not necessary.
Exception as to Court's ruling in allowing witness to answer about what the doctor at Radfor<l: did to him.
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page

1 11

~

By Mr. Messick:

Your Honor please, anticipating maybe the .cross
examination of Mr. Kime: They put a witness on here the
other day, this boy that was going to the army, and took his
deposition and that witness testified that the officers found a
portion of a bottle of whiskey in. this ma.n's car after this accident. Now, we frankly say to the court that all our evidence-tHe evidence of the witnesses we have come in contact
with and who came in contact with this man state that he
was not under the influence of intoxicants. If Mr. Kime has
any evidence here to show that he was under die influence of
intoxicants, I think it is of course, proper for him to bring out
the fact that whiskey was found in the car.
By the Court:
They would have to show some evidence of intoxication
before the question of whiskey would be material.
By Mr. Kime:
We take the position that exactly what happened out there
on the road itself is an indication of the fact that this man had
been drinking. He was by himself in the automobile, the whiskey was found in the front of the automobile down on the floor
where his watch was found, the works out of his watchpage

1 12

~

By Mr. Scott:
After the man had been taken to the hospital.

By Mr. Kime (.continuing):
After he had been taken to the hospital. We can proye
that no one else had an opportunity to get to that car at all
between the time he was ·moved from the car and the time this
whiskey was found, and furthermore that the whiskey was
A.B.C. store whiskey, it was Paul Jones, it was bought on that
same day, on the 13th of June, and the stamp showed it-that
it had between one half and two thirds gone out of the bottle,
and I think we wculd certainly have a right to ask him to ex~
plain the presence of that whiskey in his automobile under those
circumstances.
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By the Court:
I think they would have a right to ask him about that.
By Mr. Messick:
Unless the.re is some evidence here that he was intoxicated
or had been drinking or was under the influence of intoxicants
and they vouch the re.cord that they have· evidence of that kind,
I do not think it it material whether the whiskey was found in
the car or not. If they have any evidence at all to connect up
any drinking other than the mere finding of a bottle of whiskey in the car, I think ,it is admissible; otherwise,
page 1 1 3 ~ it is not.
By Mr. Kime:
May it please the Court, that evidence has already become
pertinent in this case from the lips of the plaintiff himself as
to what he could have seen, or what a reasonably prudent man
could have seeni out there on the road that night under the circumstances-at what rate of speed he was going-his failure
to see anything at all until-it has just. fallen from his own
lips-he was right square on the truck; and furthermore, the
reporter can tum back to it, he has testified that as he approach'ed the rear of that truck the only thing he saw was a light
to his left flashing.
By Mr. Messick:
He saw the lights of the car approaching in the northern
lane; that is what he testified to. I think it is grossly improper
to infer that a man was drunk simply because a bottle of whiskey was found in his car after he had been removed to the hospital and unless there is some evidence to show that he was in
an intoxicated condition, or under the influence of intoxicants
and you so vouch the record, I don't think it a material issue
here as to whether there was any whiskey in the car or not.
By the Court:
Can you prove it was purchased at a Radford store?
page

I

14 ~ By Mr. Kime:

We can prove it was purchased on that day.

We
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are not prepared to show from what store it was purchased but
we can show the date.
By the Court:
Can• you show the nun:iber of the store?
By Mr. Kim:e:
No sir, it was on the bottle and unfortunately the jailerand that was one thing we were going to prove by Mr. Boggsin destroying all the whiskey on hand at a certain date inadvertendy destroyed this too, as he had it and kept the bottle.
We revert to our original point-we are the defendants here,
we are being sued under circumstandes that we are entitled to
have the jury know everything that transpired and occurred
out on the road that night. There is no way we could ascertain where die plaintiff had been prior to this time, but we certainly have a right to ask him where he had been and whether
he purchased any whiskey and whether he drank any whiskeywe have a right to ask him that whether or not there was any
whiskey in the automobile.
By the Court:
All rig·ht, we .will let you ask him that.
By.Mr. Kime:
We also want to ask him whether or not that whiskev was
his.

By the Court:
I think you have a right to do that; I am going to let it
go in.

page

1

r5

r By Mr. Messick:

We .except and· at the proper time will ask the
court for an instruction that he was not under the influence of
in in,toxicants if there is not any evidence to this effect.
By the Court:
I think that is right, but he has a right to ask him so he
can explain it.

Clyde E. Perdue v. 0. W. Patrick. 8 Lee Compton Lines

101

C. E Perdue
(In the presen.ce of the jury)
By Mr. Scott:
Q. You can tell the jury what the doctor at Radford did
to you, if anything, but you cannot tell what the doctor said to
you.
A. He put a piece of tape over my ribs and I taken it off
in a few' hours.

By the Court:

I can1t1ot hear you.

A.

He put a piece of tape around my ribs: I taken it off
in a few hours. It hurt worse witQ it on than it did with it
off.
Q. Did you suffer any from these injuries?
A. Yes, yes.
Q. Tell the jury whether or not they were painful.
A. Oh, the first two or three days they were terribly
painful, and for two or three weeks they were terribly painful
when movement was made.
Q. Do you suffer an,y pain now?
A. I do down in my neck, and my eyes don't coordinate.
Q. Have you had any trouble with your nose
page

I I

6

r since the accident?

· A. Yes, my nose still bleeds and stops up every
night, on this side-not every night eitherQ. (Interrupting) Have you been to the doctors about
your nose?
A. Yes, I have been to the doctor about my nose.
Q. Tell the jury whether or not you have been advised
to have an operation to clear up that condition?
A. Yes, Dr. Gressette, Gill Memorial Hospital, said he
would have to take the bone out of. my nose.
Q. Had you ever had any trouble with your nose until
the accident?
A. I never had no trouble of any kind with my head until
the accident.
Q. How about the use of your right arm since the accident?
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A. I don't have any degree of accuracy with my right
arm, for driving a nail or to take that ring off-very often I
will put it back on this finger (indicating) unless I just look
right at it.
Q. Mr. ~erdue, I want you to tell the jury whether or
not, following the accident, you suffered any loss of sexual
function?
A. Yes, I had complete loss of sexual functions for two
months; I wenit to see Dr. Nixon at Christiansburg and got some
medicine.
Don't tell.anything he did.
Q. Have you been taking it?
A. Yes.
Q. Has it helped you any?
page I 1 7 ~ A. Relieved me some.
Q. Have you had a complete re.covery of that
yet?
A. No.
Q. Mr. Perdue, when you were driving your car in an
easterly direction just before the wreck, did I understand you
to say you saw the headlights of a car approaching from the
opposite direction?
A. Yes, I saw the car coming from the east going west.
Q. Did you have your bright lights on or did you _have
your dimmers on when you approached this truck?
A. I always dim my lights wheni I meet oncoming traffic.
Q. Did you dim your lights on this occasion?
A. I could not say.
Q. I want to ask you whether or not, as you approached,
the lights on the other vehicle were in your face or not?
By Mr. Kime:
We object strenuously tq that, may it please the Court, it
is highly leading.
By the Court:
It is leading, Mr. Scott:
Q.

I want you to tell the jury in what direction then the
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lights of that approaching vehicle were shining?
A. Directly towards me.
page

118

~

CROSS EXAMINATION

By Mr. Kime:
Q. Mr. Perdue, on the night of the 13th of June, you
were admitted to the Lewis-Gale Hospital, Roanoke City?
A. Yes, sir.
Q. Which is recognized as one of the principal and leading hospitals in Roanoke City?
A. Y ec;, sir.
Q. And you were examined by an intern there who sewed up your .cuts, and then you were examined by Dr. Davis who
has testified here this morning. You heard him testify. That
is correct, is it?
A. Yes, I was examined by Dr. Davis in October.
Q. You tell the jury that Dr. Davis did not see you back
there on the I 4th or I 6thA. (Initerrupting) He came around there and felt of
my pulse and asked me how I was feeling.
Q. Do you tell the jury he did not examine you?
A. He never gave me any examination, physical examination, until October.
Q. You tell the jury that when Dr. Davis testified from
the same stand you are sitting in right now that he was wrong
when he said he advised you not to leave the hospital and that
you left it against his advice, against his advice-Dr. Davis?
A. I wanted to leave the day before I did; he
page I 14 r told m:e not to leave. The next morning I asked ·
his permission to go home. He said if I would go
home and stay out of the su!n, it would be all right; his hospital
was overcrowded I did not get the proper treatment and attention. They never washed the blood out of my hair and off my
face and neck until my wife came down the following evening
and did it.
Q. Did Dr. Davis advise you to leave or did he not advise you to leave?
A. Yes, he told me I could .come home.
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Q. You heard him testify he told you not to leave,
didn't you?
A. Yes, I heard him testify to that.
By Mr. Scott:
That is grossly improper to ask one witness if he did not
hear him testify.
By the Court:
That is his witness. Dr. Davis is his witness.
By Mr. Kime:

G

Professional man who was attending him it does not make
any difference.
By Mr. Scott:
I object.
The foregoing objection was overruled and tl;le Plaintiff
excepted to the ruling of the Court.

Q. Did you misunderstand Dr. Davis then?
A. No, I asked him permission to come home every day I
was there.
Q. And Dr. Davis testified this morning that he
page 1 20 ~. told you you should remain in the hospital?
A. He said it would be better if I stayed there
three or four more days.
Q: Dr. Davis would not have known whether to advise
you to stay there or not, if he did not know something about
. your condition, would he?
A. He probably did know my condition.
Q. Didn't Dr. Davis tell you to report back to the outgoing patient department, report back in a few days?
A. He never told me nothing about that; I told him I
was gcing to report at Radford; that I had doctors up there
as good doctors as he has or there are in Roanoke; that I could
go to them once or twice or three times a day; I could· go to the
hospital and lay down on. the bed and stay there all afternoon
if I wanted to, which I did go to that hospital, had the ~titches
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taken out from over my eye and in ·my head, and had my places
dressed at this hospital.
By Mr. Messick:

, Q. What did Dr. Davis tell you about .writing to the hospital up there?
A. I told him to write to that doctor a letter stating the
nature of my wounds, and he said he would.
By Mr. Kime (Continuing):

Q. The fact remains that, although the Lewis-Gale Hospital was the place where you were taken and there is where
they gave you a blood test as to count, also gave
page

r you a Wasserman, test,

took your pulse rate, your
temperature, made out your whole .complete chart,
yet you didn't go back to the Lewis-Gale Hospital to be checked
up until after four months and one week had expired from the
time you left the hospital, - isn't that true?
A. I went back to work. My superintendent came to
see me and told me to come backI2 I

By the Court:
Don't tell what he said.

Q. Isn't it a fact that you did not go back to the LewisGale Hospital until four months and one week after you left
the Lewis-Gale Hospital to be checked up at all?
A. Yes, I went back twice.
Q. Who che.cked you up?
A. Could not get an appointment.
Q. Where did you go, upstairs or downstairs?
A. Downstairs.
Q. Whom did you report to?
A. The girl in the office.
Q. When did you go back?
A. Dr. Davis had gone to Richmond.
Q. Do you know when it was that you went back?
A. No, I don't remember.
Q. Did you tell Dr. Davis when he came in as
page I 22 r you say and felt your pulse and all that you
thought your chest was injured?
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A. The doctor that gave me the treatment the night before, told. my two brothers; they went to see him.
Q. I have asked you this question; did you tell Dr.
Davis-he is the only one that we could have an opportunity
to examine here-he took the stand and testified in your behalf-did you tell Dr. Davis that you thought your ribs were
injured or that they were injured.
A. As far as the pain in one rib or two ribs, or the whole
chest, there was no difference-I felt like my whole chest had
been caved in.
By the Court:
Answer his question, Mr. Perdue.
A. (Continuing) : I don't remember saying anything
to. Dr. Davis at all about my ribs; Dr. Davis never asked me
any questions and I was not in no position to ask him any.
Q. Mr. Perdue, when was it you first went to Radford
after you left Lewis-Gale?
A. Went backQ. (Interrupting): When did they put the piece of
tape around that stayed two hours?
A. The following week.
Q. Then a doctor up there put a piece of tape around
you and you let it stay two hours and took it off; is that right?
' A. Yes, a few hours, I said: I went sometime in
page r 2 3 ~ forenoon and I taken it off in the afternoon.
Q. Mr. Perdue, you live in Iron to?
A. Yes, sir.
Q. In Montgomery County?
A. Yes, sir.
Q. You bought this automobile on January I, r 942?
A. About the first of January.
Q. Mercury Sedan?
A. Mer.cury Sedan.
Q. Four door?
A. Four door.
Q. Was it new when you bought it, brand new?
A. Brand new.
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Q.
cident?

A.
Q.

And it has not been driven since the· night of the ac-

No, sir.
So whatever tHe speedometer reading on it shows is
the number of miles you ran the car up to the time you had the
accident?
A. No, sir.
Q. You think it knocked it around some and maybe it
reads more?
,
A. The speedom:eter is in no condition to tell what was
being driven before the accident.
Q. Have you been back and looked at it?
A.· Yes, several times; I have Been back and got some
tools out of it.
.
Q. And how many miles did you say you had
page I 24 r driven it prior to the time this thing happened in
June?
A. Nearly 10,000 miles.
Q. What was the condition of the brakes. on your automobile?
A. Th~ brakes on it were good.
Q. The brakes were what?
A. Were good.
Q. Four wheel hydraulic brakes?
A. That is right.
Q. In working condition and all?
A. Yes, I suppose they were; I could not say that; I
don't remember whether the brakes taken or not. I have absolutely no recollection of the brakes taking at all.
Q. I did not ask you that. You brakes are four wheel
hydraulic brakes in good working order, were they?
A. That is right.
Q. Nothing the matter with your lights at all?
A. No.
Q. How many times have you gone over that crossing in
the last few years, do you suppose?
A. Several times.
Q. You have gone over it hundreds of times, haven't
you?
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A-. No, I have not went over it a hund~d times in the last
two years.
Q. You are familiar with the crossing around
page 1.25 r there, aren't you?
A. Yes.
Q. You knew it was a railroad crossmg there, didn't
you?
A. Yes.
Q. I understood you. in answer to a question that Mr.
Scott ask'ed you to make this statement; he asked you whether
or not before you reached the railroad .crossing, whether you.
looked to see if a train was coming and you said you did?
A-. Yes, I looked both ways.
Q. You looked both waY.s·, then would you mind taking
this picture (Exhibit A) and if you can, point out where your
automobile was with tieference to the crossing when you looked
to the north and to the west?
A. No, I can't.
Q. If you cannot do that, can you tell the jury ..1bout
how far you were from the crossing when you looked?
A. I would say 200 feet.
Q. YOU would say 200 feet; if you had looked 200 feet
back, could y-ou havle seen to the north and west?
A. Yes, you .can see an· approaching train, see the lights
on· an approaching train looking either direction. You cannot
s.ee the track for an embankment here, but you can see thlz lights
on a train coming either way.
Q. If a train had been down there near that
page 126 r crossing, and· you were within a hundred feet of
the crossing and you looked to the north and west.
you tell the jury you. could see the train?
A. You could see the lights of the train.
Q. Suppose it was daytime, could you seie it in the daytime at all?
A. You can see the electric wires as far ha.ck as the curve.
Q. And you did look both directions?
A. Yes, I worked for that railroad company five years,
sE!en accidents happen at that crossing, horses killed, automobiles· completely demdlished, people killed and am flamiliar
with that type of warning up there and have saw those signals-.
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not working, these same ones; I camped right below that cros·sing.
Q. So you were very familiar with it?
A. Very familiar, yes.
Q. And you were not dependent on these moving signals
at all-you looked?
A. I newr did.
Q. (Continuing) - to see whether or not there was anything on the track-you looked to see?
A. Yes, I looked to see.
Q. Because as you say sometim€s they don't work?
A. That is right ..
page I 2 7 r Q. As a matter of fact, as you approa.ched this
crossing, coming from the west and going· east
there is a state highway sign about 200 feet from th~se tracks,
says ~'Railroad Crossing, Slow Down, 200 feet ahead,.. Isn't
that right, with cat's eyes on it?
A. No, I don't know just how far ahead it says; they
have signs at railroad crossings, has some 500 feet and some
less.
Q. THere is a sign up there, isn't' there?
·
A. I could not say.
Q. Didn't you ever observe that, if you camped right
down below it, and are thoroughly familiar with it?
A. Not that particular place, I never observed it.
Q. And there is one on the east side, too, isn't th~re, east
side of the tracks?
A. I c,ould not say. I have saw them at railroad .crossings, yes.
Q. And the purpose of that sign-you know what the
purpose is, don't you?
A. Yes.
Q. And the purpose of that sign is to warn you?
A. That is right.
Q. And it is warning you to slow down, and as you get
near the tracks, what does that sign say right there (indicating
on picture) ?
A. It says "Slow Down, 5 Miles an Hour".
page I 28 r Q. Can you read that all right without glasses
or anything (indicating on picture)?
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A. Yes.
Q. And what does that say right down there (indicating
Exhibit "A") ?
A. Says ''Stop on red signal''.
Q. That says ''Slow Down 5 miles an hour; what else
does it say ( indicating) ?
A. It says "Sl9w Down, 5 miles, Virginia Law".
Q. And you knew the night you were approaching this
crossing that the law was that you were to slow down so that
you would not be exceeding a speed of five milles per hour by
the time that your automobile had reached a point not less than
50 feet from the nearest railroad track, didn't you?
A. I knew what the sign says; I could have .come to a
complete stop if there had been a train on the track.
Q. How far was the front end of the truck from the
tracks?
A. I have absolutely no idea.
Q. Then you do not know what the distance was from
the nearest rail of the railroad to the rear end of that truck. do
you?
A. No,"" nc, I could just guess and that would be all.
Q. And as you approached the rear of that truck, regardless of what you saw, you had gotten how close to it before you
saw it?
A. I reckon 3 5 feet. To my mind I thought at
page 129 ~ the same tim1e I hit the truck I had my foot on the·
brake; that- was about all I was going by.
Q. Before you put your foot on the brake, do you know
how fast you were going?
A. I would say 25 miles an hour.
Q. Do you knew how far that you skidded your automobile before you hit the rear of that truck; have you got any
knowtedge of that at all; did you go back and look at it any
time two or three days later on?
A. No, I never went back for several weeks.
Q. Do you know how far you skidded?
A. No, sir.
Q. At 25 miles an hour, you say that is your estimate
of the speed you w:ere going at the time you first saw the truck?
A. Approximately.
·
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Q. Well, between 20 and 3 o miles an hour-will that
catch it?
A. Yes, sir.
Q. Is that what you were then travelling?
A. Yes, I have never been travelling over 3 5 and 40 that
night down the road.
Q. At 30 miles an hour, then what distance could you
have stopped your autcmobile if you were suddenly confronted
with a danger and undertook to stop suddenly?
A. I would not say- -quite a few feet.
page I 3 0 r Q. You have driven an automobile a great deal.
haven't you?
A. Yes, sir.
Q. Won't you give the jury some estimate of it?
A. Yes, I would say stop in the length of the car, if
compelled suddenly.
Q. Now, I presume your automobile is right around 1 7
feet long, isn't it, from bumper to bumper.
A. No, it is not.
Q. Betwe'en 16 and 17 feet, isn't it?
A. It won't measure quite 16; a little over 15 feet.
Q. A little over 1 5 feet.
A. Yes, sir.
Q. And you think travelling between 20 and 3 o miles
you could have stopped y·our automobile at approximately the
length of your car?
A. From the time the brakes were applied you could
stop at 20 f)r 25 miles an hour.
Q. That is what I mean, at the time the brakes were appliep and took hold on the road, actually took hold?
A. Yes.
Q. And did you apply your brakes?
A. I aimed to.
Q. And you think you were about 35 feet back of the
truck when you applied your brakes?
A. I said that was approximately, just aguess.
page 13 1 r Q. Then, why was it you could not stop your
automobile before you struck the rear of the
truck, if you .can stop it in the length of your car approximately, 35 feet would be twice the length of your car?
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. A~ My ideaiof the whole thing was what·! thought when
I saw the truck. My foot hit the brake at the sam~ time I hit
the truck.
· Q. When you hit that truck, you hit it a terrific lick,
didn't you?
A. It did right much damage to the car.
Q. The fact of the· matter is; you say the car was worth
$1200 before. you hit it, and you say it is not good for anything except junk now.
A. That is, right.
Q. It just demolished it, didn't it?
A. Yes, demolished it.
Q. As a matter of fact, you hit it so hard that, when the
front portion of your .car struck the rear portion of that truck,
it too~. thisi heavy metal. piece at the bottom, bent it right under
that truck, and the whole front of your car went up under the·
truck, struck the axle-, smashed the front of your car: all to pieces
and levelled off everything. on .top of your car right square up
against the wind shield, didn't it?
A. Damaged the front end of the car.
Q. Didn't you. just tell the jury it hit it so hard
' page I 32 ~ you could not tell anything about the. mileage on
it now?
A. You can't.
Q. Why is that?
A. Because the instrument panel was bent out of shape.
Q. Sure it did; it turned the instrument panel almost
over like that (indicating), turned it over so it is fadng down
lik-e that (indicating) l
A. Down towards the floor board, the instrument pan1

el.

Q. What did it do to the steering wheel?
A. Where my body struck the steering wheel, it broke
the bottom of it off.
Q. Bent the frame of the car, didn'tit, the frame of your
automobile?
A. This list here says it is bent (indicating estimate
sheets).
Q. This list here is one, two, three, four pages long, isn~ t
it?
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A. Uh, uh, yes, sir.
Q. And it lists total labor and parts?
A. $685.52, that is right.
.
Q. The fact of the matt~r is, it broke up every working
part of the motor, didn't it?
A. No, never broke none of the motor working parts-just the block.
Q. Stripped off everything on top of the block, didn't
it?
A. The valve covering.
page 133 r Q. Even bent the top of your car, didn't it; the
impact-the back of it?
A. No.
Q. It bent the front axle, didn't it?
A. I have never examined the car to see what is done; all
I know about the .car is looking at it; I have never taken it
down and went over it; never put any insurance on it.
Q~ In other words, it would be necessary to replace the
whole motor block and the whole transmission case?
A. That is right.
Q. And the clutch shaft?
A. Yes.
Q. And the head, complete with all moulding?
A. That is right.
Q. And of course, all the wind shield, glass, and everything, the dash panel and roof panel; that is correct, and the
whole instrument panel .complete, is that right?
.A. Yes.
Q. And the steering wheel and the tube shaft and sector;
is that right?
·
A. That is right.
Q. And replace the generator complete; that is right,
isn't it?
A. Yes, sir.
page 134 r Q. And, of course, the fender and radiator grill
and everything else in front of the car?
A. Yes, sir.
Q. And you still think you were not going any more
than between 20 and 3 o miles an hour?
A. That is right; if there had been a train on the track,
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I could have come to a dead stand still and stopped. I approached the cr-cssing with that intention of stopping, if there
was a train.
Q. Now, then, you tell the jury you did not see the truck
at all until you were practically right on it?
A. That is right.
Q. Did you see any flare out beside the truck?
A. I had just a momentary glance of some kind of a light
to the left of the truck; I do not know whether it was a boy
with a flashlight or flare or what it was.
Q. Whereabouts was the approaching automobile when
your automobile crashed into the rear of the trailer?
A. He was approximately at the left of it, right at the
left of it.
Q. - As you came up behind this trailer truck, did'y_ou see
the approaching lights of the automobile moving towards you,
coming from the east?
A. I saw the automobile coming from the east
page 135 ~ when I was up at the bridge.
Q. When you were way up at the bridge?
A. Yes.
· Q. Whereabouts was that automobile coming from the
east, as near as you could tell, from your knowledge of the
crossing and the road at that point, when you were .crossing the
bridge across Roanoke Riv:er.
A. I would not knok; I had no occasion to ever think
I would have tc recall any of them distances.
Q. Isn't it a fact-isn't it fully three-tenths of a mile
from the cr·ossing back, going west in the direction you were
coming back to that curve on the other side of the bridgewest side of the bridge?
A. I expect it is.
Q. It is over 1500 feet right straight, isn't it, and over
1500 feet on this side of the track, both sides?
A. I don't expect it is I 5 oo feet. I would say a thousand
feet either way·.
Q. That is a matter of distance. The road has not
.changed at all. It is right exactly like it was that night. Isn't
that correct?
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A. I suppose that is correct.
Q. Did you keep the headlight to this oncoming car in
your view, and you saw ·them as they approached and came on
towards you?
A. No, when I looked up to the railroad, I never
page 136 ~ saw his lights.
Q. Then, when was the next you saw the lights?
A. When I looked back and saw the truck.
Q. Let's get that down just a little bit clearer; you were
back up at the bridge when you first saw the lights of this
approaching .car?
A. Somewhere about the bridge.
Q. All right, somewhere about the bridge, and then you
said you looked up and down to see if a train was .crossing on
the railroad track?
A. Yes, sir.
Q. That did not take you but a moment or so, did it-to
look either direction?
A. When you look up the railroad, you have to look
right good to determine whether there was a train coming or
not. There is an embankment there that would impair your
vts1on. You have tc discern the oncoming train entirely by
the lights, the way is clear down the track.
Q. You did not see any light and you can see a light right
quickly-you will have to look any way in the daytime to
see the electric signals?
A. You are running about ~ 3 oo degree angle with the
railroad and you have to tum around to look up the track.
Q. The fa.ct of the matter is-instead of runpage 13 7 ~ ning 3 oo degrees, you are not running much more
than 30 or 45 degrees because here is your picture (indicating).
A. It is 300 one side; it would be 60 the other way,
counting from 90 to 3 60 either one you wanted to.
Q. There is your angle (indicating) and, when you are
back here, your track is back on the left?
A. Yes.
Q. And you can look back in this direction and the track
and the road here converging, aren't they .(indicating) ?
A. Yes.
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Q. And, when you looked back there, you can see to the
east, can't you?
A. Yes.
Q. And you saw nothing there?
A. That is right.
Q. And then you looked back and you tell the jury the
car you had seen way back down the road when you were somewhere near the bridge was where?
A. Th~ car that was coming west was just opposite me1 was aiming-I was just driving, watching the railroad crossing, aiming to miss the car coming to me, staying well an my
side; I knew the car was .coming. l saw it.
Q. How far do you reckon that car was away from you
when you first saw it? What distance separated. you-reckon
the front of your car and the front of that onpage I 3·8 r coming car, when you first saw it and looked Up
and down the railroad track?
A. About the distance that low lights will shine over
the highway in front of an automobile.
Q: How near to that bridge were you?
A. When I first saw the car?
• ;>
Q • V1 es, sir
A. I don't understand the question.
Q. How near the bridge were you?
A. When I first saw what?
Q. When you first saw the automobile-first saw the
headlights?
A. I would not give any comparison on the bridge one
way or the other with the distances I saw the car .coming, or
the truck or the railroad crossing; it would be a guess which
would miss it 200 feet or one hundred feet.
Q. The fact of the matter is you say you were ne·ver
travelling more than 3 5 or 40 miles an hour?
A. No. I.was n.ot.
Q. And yet you never saw that car again until it was al·
most abreast of you, is that right?
A. Yes, I was conscious of this car on my left all the time
except the moment it taken me to lo9k up the railroad in the
opposite direction this car was coming; when you
page

I

39

r look

ha.ck Up the railroad you are looking as h~
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says m 60 degrees of and parallel with the .car
going west.
Q. Here is the question I am asking you-am asking
you now, then-where was the automobile when you looked
back from having looked up and down the railroad-how far
was it from you. I understood you to say it was almost parallel to you?
A. It was when I crashed into this car. It was almost
parallel to me.
Q. Let's get that. The automobile that you saw coming to you, you first saw when you were up near the bridge,
and you looked up and down the track, then you never saw that
automobile ~gain. Y.cu were .conscious an automobile was on
the roadA. (Interrupting) : I was conscious of the car coming
west at all times.
Q. Did you see the lights?
A. Yes, I was conscious of this automobile coming west
at all times after it first came into my range of vision; I do
not know whether the range of :vision began at the other end of
the angle or on it; I wa.S' merely driving down the road, observed the car coming west. I was conscious of this car coming
west at all times after it came into my range of vision.
Q. The truck was there, that is certain, because you
crashed into it?
A. Yes. I am very aware- of it.
page 140 ~ Q. That truck never blocked your vision down
the road towards the oncoming car ?
A. This road a·s he says was about 2000 feet of it
straight there, an angle where would obscure your vision would
not begin until you were directly b'ehind the truck. ·There
never would be a time when it was not in your vision.
Q. Then, if you could see the lights of the oncoming car,
then those in the on-coming car could see the lights on your
car clearly, c·ould they not?
A. I would think so.
Q. As this car approached you, coming from the east.
you say you think that it got up near the rear end of this trailer
just about the time you crashed into the trailer. When it got up
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near the front end, did you see the trailer outlined at all in the
lights of that on-coming car from the east?
A. No, I never did see the trailer outlined at all; never
did see it until I hit it.
Q. Never saw it at all until you hit it?
A. Just a momentary glance until I hit it.
Q. You do not know whether it had lights on it or not,
do you?
A. No.
page 14 1 ~ Q. You do not tell the jury it did not have
lights on it?
A. No.
Q. You never saw those cat eyes?
A. If I had seen lights on it, I would have stopped. If I
had saw a thing in the road whatsoever, I would have stopped.
Q. An:d you just remember getting a momentary glance
which you call flash of the light there on the left?
A. Yes, I seen a light; just a momentary glance of it.
Q. Did you see anybody with a flashlight?
A. No, never saw nothing.
Q. ( Continuing) : Waving the flashlight at you like
that (indicating) ?
A. No.
Q. Do you know who helped you out of the automobile?
A. I did not until after I got back home.
Q. Do you know who opened the door?
A. No, I don't know how I get out.
Q. On the left rear side of your automobile, that was
the side you got out from, isn't it?
A. I don't know.
Q.. You do not know who helped you out?
A. I do not have any idea.
page 142 ~ Q. Had you worked that day?
A. Yes, sir.
Q. Where had you worked?
A. Radford, Powder Plant.
Q. What time did you get off from work?
A. I got off from work at 4:30-quit work at 4:30.
Q. Four-thirty in the afternoon?
A. Yes, sir.
1
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Q. Then, did you go home?
A. Yes, sir.
Q. And you were by yourself in the automobile?
A. Yes, sir.
Q. Did you stop in Christiansburg?
A. I never went there to Christiansburg.
Q. You go around by the way of Cambria?
A. Yes, you turn off in Cambria.
Q. Did you stop in Radford?
A. You do not go in 1 o miles of Radford the way I
come.
Q. You had left your home and you were headed east?
A. Yes, sir.
Q. Had you stopped any place from the time you left
your home until the time this accident happened?
A. Yes, stopped and got a hair .cut.
Q. Where did you get that hair cut?
A. In Christiansburg.
page 143 ~ Q. Then, you went back to Christiansburg?
A. Yes, sir.
Q. You meant a little bit ago that you did not stop in
Christiansburg on your way from the powder plant to your
home?
A. That is right.
Q. But you did go from your home back to Christiansburg and got a hair cut.
A. Yes, sir.
Q. What time was that you got that hair cut?
A. I reckon around about 8: 30.
Q. Did you get anything else in Christiansburg besides
a hair cut?
A. No, sir.
Q. Did you get on the 13th day of June, 1 942, on a
Saturday one pint of Paul Jones whiskey-A B C store whis-·
key?
A. No, sir.
Q. Then, if there was any whiskey found in your automobi]e, it was not your whiskey, is that it?
A. There was none in there, to my knowledge.
Q. And you know nothing whatever about it?
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A.

No, sir.
Was there a rifle in your automobile?
A. Yes, sir.
Q. I believe at the time of this wreck, the shock of it
knocked the works out of your watch?
A. Yes, sir.
page 1 44 r Q. And you came back some three days after
the wreck and you went to the jail over here and
asked Mr. Biggs who was the jailer, to give you the works out
of your watch?
A.· Yes, sir.
Q. And your rifle?
A. Ye~, sir.
Q. Did the jailer tell you at that time what else was
found in your car?
A. No, I just asked for the works and my rifle; my wife
told me that they found the works of my watch in the highway.
Q. Who did you come to jail with, do you remember?
A. My brother in law came to Roanoke and got me.
Q. Did you ask Dr. Davis when you could go back to
work?
A. No, sir.
Q. The diw that you came down and went over to see
Mi. Biggs-that was about th~ day that you were discbargcq
from the hospital, wasn't it?
A. Same day, on my way home.
Q. On the 16th, the same day?
A. Yes, sir.
page 145
Q. Do you remember walking into the hospital?
A. No, I remember somebody going in with me,
one on each side, holding on to each arm; I do not know whether I was walking or they were dragging me or what they were
doing; I do not remember that until after I stepped over the
threshold into the lights of the hospital.
Q. I ask you this question; did you ever go bark there
and look on the road to see whether or not your car had skidded, and, if so, how far it had?
A. No, my wife did.
Q. She did?

Q.

r
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A. Yes, and my brothers that came to the hospital to see
me the next day.
RE-DIRECT EXAMINATION
By Mr. Scott:
Q. That watch of yours, did it do any damage to it?
A. It was not any good any more. I traded it in and
got another one.
Q. ·What was the value of the watch?
A. $45.00.
Q. Did you ever find your rifle?
A. Yes.
Q. Was it in good condition?
A. No; completely ruined.
Q. What was it worth?
page 146 ~ A. $32.75.
Q. Miss any time off from work?
A. Yes, I was off five days.
Q. How much loss was that in money, 5 days, how much
·
do you make a day?
A. $ 1 o.oo a day~
Q. Did you have an ambulance charge to pay?
A. No, I paid that bill myself.
Q. How much?
A. $5.00.
Q. Mr. Kime has asked you about some bottle of whiskey
that was supposed to have been found in that car sometime
after that wreck-did you have any whiskey in that car?
A. No, I never had any in there.
Q. Do you drink Paul Jones whiskey?

A.
Q.
A.
Q.
A.
Q.
cident?
A.
Q.

No.
Do you ever buy Paul Jones whiskey?
Never.
Had you bought any whiskey that day?
No.
Had you been. drinking any whiskey before that ac·
No.
What was that rifle doing in that car?
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A.
there.

I was trying to sell it to a boy at a little village up

Q. Had been trying it out-had he been trying
page 147 r it out?
A. Yes.
Q. Had he been fo the car, too?
A. He was in and out of the car, there was several; I had
two or three boxes of cartridges in the car; they were all shooting it.
Q. Where were you heading when this accident happened?
A. Going up to my mother's; she was visiting her sister
west of Salem.
Q. And you were coming down to visit your mother?
A. Coming down to get her to take her home.
RE-CROSS EXAMINATION
By Mr. Kime:

Q. Just a minute-you say that soms boys had been in
and out of your car that evening?
A. I parked my car at a little village of Ironto, and they
had the gun and was shooting it.
Q. And where were you taking the gun?
A. That was where I was taking it right where we were
at.
Q. I know it, but you had left your home and you were
going after your mother?
A. Yes, I told her I would be after her sometime before
12 o'clock.
Q. And you were heading away from your home?
A. Yes, I was coming towards Salem.
page 1 48 r Q. And you had your rifle?
A. Yes.
Q. Did I understand you to say you were going to see
anybody on your trip to get your mothe.r to interest them in
the rifle; to try to sell it?
A. No, as I went by where he lives, I stopped there I
reckon an hour. It is in ~ round about way through Ironto to
Christiansburg and back.
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Q. Was the rifle in front o.r the back part o,f the car?
A. The rifle was laying in the back of the car in the
back seat, behind the seat.
Q. Do you tell the jury that the rifle was completely
ruined?
A. Yes, it was; bent the barrel on it.
Q. What was it-a 22 rifle?
A. Yes.
Q. What model was it?
A. Model 12-A.
Q. What make?
A. Remington, Remington Field Master.
Q. Remington Field Maste.r?
A. Yes, sir.
Q. And you bent the barrel on that rifle?
page 149 r A. Yes, sir.
Q. That is a good grade Remington rifle?
A. Those barrels are very easily bent.
Q. Did it bu.rt it any other way besides bending the barrel?
A. No.
Q. It ruined your watch?
A. Throwed all the works out in the highway.
Q. If there had been any whiskey in the front of your
car, on the front seat, you would have seen it, would you not,
when you were in yo11ar automobile?
A. Yes, sir.
Q. I want to ask you this one more question, Mr. Perdue. If that trailer, that you ran into on the very night and
at the very time that you ran into it, had been. obeying the
Virginia law in approaching that crossing at that very poine
and had been running only five miles per hour as the law says
it should run, would ycu not have hit it just the same?
A. No, I would have observed it if it had the lights on it.
Q. I did not ask you that question whether it had lights
on it, because you testified you did not know whether it had
lights on it or not. I am asking you, if you would not have hit
just the same at that exact spot where you did hit it, if, instead
of being motionless, it would _have been. moving at 5 miles an
hour?
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50

r A.

At five miles an hour, it would have been .
way around the bend opposite that filling station.
Q. I think you understand the question-I am not talking about where it would have gotten. The question is thisif this tractor and trailer hooked to it at the very point where
your automobile did crash into it, the rea,r of it, if it had been
travelling 5 miles an hour instead of being still or stopped.
would you not have hit it just the same!
I

Objected to because of the fact that it is not a question of
what would or would not have happened; it is a question of
what did happen and everybody knows if an object is moving,
even though it has· not got lights on, it is easier to see than when
standing still ..
Overruled.
Exception.
By the Court:
Answer the question.
A. If this had been anywhere else besides at the railroad
.crossing, I would never have hit it any way; I was watching
the railroad. The difference between the accident and my seeing the truck with no lights on it was the time I taken to· look
up the railroad for oncoming train and back-the trailer probably came into my range of vision which, with low lights on the
car, I would say would be 30 feet-low lights don't travel more
than 3 5 feet in front of a car, I don't think. That
page 15 I

r

is the whole thing how come me to hit that trail-

er parked up there with no lights on it was because
I looked up the ,railroad for an oncomin.g train. I was watching the railroad, and it was not in my range of vision when I
looked ·up and from my lights shining on the back end; when I
looked back to proceed on towards Salem, I hit it.
Q. Mr. Perdue, I said a minute ago I was not going to
ask you but one more question. I repeat this question again to
you-this statement: Didn't you testify that you did not know
whether the trailer had lights on it or not--didn' t you tell the
jury that?
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A. No, I do not have any idea whether it had lights on
or not.
Q. Now, that we have gotten over that. The question I
am asking you is this-if that trailer had been moving-an.d
tractor-at the rate of 5 miles an hour and the .rear of it was at
the exact spot where it was when you crashed into it, would
you not have hit it just the same with the oncoming car and
with your low beam and coming down the speed you were
coming?
A. I got what you mean, but I don't know how to answer such a question as that, because if it had been moving, or
maybe he had stopped the,re, it was r 5 '. I called up Princeton
and asked the Ditpatcher and got the exact time on it.
page r 5 2 ~ By the Court:
You must not understand the question.
A.

I do not know bow to answer a question like that.

By the Court:
Suppose you ask it again.

Q. You have been telling us about the angle now that
the truck ran to, the road, and I think it is common and accepted knowledge that an object, whether it is a man or whether it is a moto.rcycle, or whether it is a motor vehicle, moving
five miles an hour covers 7 r / 3 feet per second-in one second
it would move that far, 7 1 / 3 feet; now, the question I asked
you is-instead of standing still, if this Lee Compton Lines
truck-t.ractor and trailer hooked to it had been moving five
miles per hour, and the rear end of it while it was movin.g had
gotten to the exact point where it was when you did hit it,
would you not have hit it just the same, although you might
not have hit it quite as hard?
A. Travelling with lights on or off?
Q. You can answer it either way.
By Mr. Messick:
We are again interposing an objection be.cause I think the
witness has said he did not know how tc answer a question of
that kind, and frankly, I don't see how anybody could.
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page

I

53

t

A.

I do not get it if it was not that way. It hap-

pened like it did.

By Mr. Scott:
Q. I am going to ask you a question that Mr. Kime
seems to have overlooked here f.cr some time. Were there any
lights bu.ming on the rear of that truck when you approached
it?
A. No.
By Mr. Kime:
Q. Mr. Perdue, regardless of what Mr. Scott may think.
we do not have the slightest idea in asking you that question,
to mean whether physically there were any bulbs up here,
whether the truck was equipped with lights; what I asked
you and what I now ask you in the light of his question to you,.
are you testifying that that truck did not have any lights, if you
looked, lights burning on the rear of it?
A. I saw no lights whatever.
By the Court:
You saw no burning light; is that what you mean?
A. I saw no lights of any desc_ription excepting the one
I have just explained.
By the Court:
You saw no cat eyes?
A.

That is .right.

By Mr. Kime:
Did you see either one of those two car eyes on either side
there?
A. No, I saw no resemblance of any refle.ction of any
light excepting the one I said I saw on the left.
Witness stands aside.
page 154
Messick.

t

Stipulation of counsel as to the testimony o.f Mrs.
Edward Palmer is here read to the jury by Mr.
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(Said stipulation is set out beginning on page
record).

2

of this

It is STIPULATED and AGREED that the paved portion of the road at the point of the accident is 9 Yz to IO feet
wide on each side of the center lane.
MR. EDWARD PALMER (Recalled) for further Cross
Examination:
By Mr. Kime:

Q. Mr. Palmer, I don't think, you were. ever asked this
question. As you approached this railroad crossing and you
saw a man waiving a flashlight, did you dim your lights?
A. Yes, sir.
Q. How far were you from the crossing when you dimmed them?
.A. Well, I .can't remember exactly.
Q. I oo or 1 5 o or 200 feet-do you know?
A. I would say approximately 200 feet to the best I can
remember.
Q. Approximately 200 feet?
page 155 r A. Yes, sir.
Q. You were driving a Dodge Sedan?
A. That is right.
Q~ Tudor type?
A .. That is right.
Q. What model?
A. Forty.
Q. Forty model; it has a tilt down beam?
A. Yes, seal beam.
Q. Seal beam on your car?
A. That is right.
Q. And you are 'sure you think 200 feet before you
reached the crossing you did tum your beam down?
A. That is right, sir.
Witness stands aside.
Plaintiff rests.
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Court adjourned until Io ~'clock tomorrow morning.
page 156 r Morning Session-January 19, 1943
EVIDENCE FOR DEFENDANTS.
MR. F. E. LEE, being first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr.Kime:

· Q. The wind seems, to be giving the attorneys here a
little competition so if you will speak out a little loud, Mr.
Lee, so we can all hear. I believe you are Mr. Ray F. Lee, and
you are a deputy sheriff of Roanoke County?
A. Yes, sir.
Q. On the night of June 13th last did you go to the
scene of an accident at Kumis. crossing when the car of Mr.
Perdue ran into the back end of the trailer of Lee Compton
Lines, Inc.?
A. I did, sir.
Q. Who accompanied you there?
A. Mr. Charles Boone.
Q. Is Mr. Boone also a Deputy Sheriff of Roanoke
County?
A. Yes, sir, he is.
Q. Where were you and Mr. Boone when you go.ta call
or got notice of the fact that you were wanted there?
A. We were in the office at the jail.
Q. Did you go directly to the scene of the accident?
A. Yes, sir, we did.
Q. Do yoµ know roughly or could you estimate
page

57

r about how long it took

you to get there?
A. I would say about twelve to fifteen minutes.
Q. Mr. Lee, when you got there-this may save a little
time-I believe you found a truck and-a car that' ran into the
rear end of a truck, is that right?
A. That is correct.
Q. An9 that is the truck of the Lee Compton Lines driven
I
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by a man named Patrick and the car turned out to be Mr. Perdue's .car?
A. That is right, yes, sir.
Q. Was Perdue there at the time you got there?
A. No, sir, I did not know
Q. Did you learn later whether or not he had been taken
to the hospital?
A. Yes, sir, we did, someone there told us somebody had
come along in an automobile and taken him to the hospital.
Q. When you got there, I believe you found the truck
headed in an easterly direction and it was west of the crossing
at Kumis and the truck was on its right side of the road occupy··
ing pretty much all the hard surface on that side, is that .correct?
A. That is correct, yes, sir.
Q. I will ask you this-could the truck at that point
have been pulled over any more to the right hand s:de of the
road?
A. Not more than a couple feet-very little, if any.
Q. Is there reason for that?
. page· 158 r A. Yes, sir, there is a ditch on that side and
right about where the front end of the truck was
there was a hole along the side of the road there I expect about
4 feet deep and as long as the truck is you could not have pulled
out for that ditch there.
Q. Mr. Lee, about how far as near as you .can say, was
the front end of the truck from the nearest rail of the railroad
track?
By Mr. Kime:
If your Honor please, some of these things I11ay be repetition, rather may be merely going over what the jury saw, for the
purpose of the record is the reason that we want to go into it.
A. From the nearest rail kinder to the left of the truck
would have been about 18 or 20 feet, going straight to the
track; crossing at an angle like that (indicating) I would say
about 40 feet, 34 to 40 feet.
Q. I do not understand, Mr. Lee, just what you mean.
I know what you mean when you say 3 5 to 40 feet, but I do
not understand what you mean when you say I 8 feet. Do you
mean that the left front wheel would have been about I 8 feet
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from the track the way it runs on the angle and that would
throw the right wheel farther away from the track, is that
what you mean?
A. No, sir, in this right hand lane the truck was
page I 5 9 ~ standing in, going straight through the lane like
this (indicating) the way the road crosses here, I
would say from back here (indicating) up there (indicating)
would be 3 5 to 40 feet.
Q. The road is fixed. the truck is fixed, what I am trying
to get at is new about how far it was from the left front wheel
of the truck to the nearest rail.
By Mr. Messick:
He has told you that.
By the.Court:
He said 1 8 or 20 feet.
Q
(Continuing) I did not understand. Now, you mentioned the truck; you examined the truck there, did you, and
examined the automobile that rail into the truck?
A. Yes, sir.
Q. When you got there were the lights burning on the
truck?
A. Yes, sir.
Q. Tell the jury now about lights burning on the truckwere the headlights on?
A. Yes, sir, headlights were on and there were lights on
the top of the body in front and behind.
Q. Were the headlights bright, or how were they?
A. The headlights, as well as I rem em her, were burning
bright when we got there, yes, sir.
Q. Did you examine the rear of the truck?
A. Yes, sir.
page 1 60 ~ Q. What was the position of the car that ran
into the rear of the truck with reference to the
rear of the truck?
A. The car was ran up under the back end of the truck,
up nearly to the wind shield.
Q. How far has it run up under the back of the truck?
A. The car was nearly up under there, the wind shield
or front bumper was right beneath the axle on the truck.
Q. Did you examine the road back of the car that ran
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into the truck to tell whether or not the brakes had been applied on that car before it struck the truck?
A. Yes, sir, we did.
Q. Did you take any measurements?
A. Yes, sir, we stepped it off the best we had to measure
it.
Q. Did you at that time put down the measurements that
you took?
A. Yes, sir, we did.
Q. What was the indication. of the ground-not talking
about measurements now, but what was the indication of the
ground with reference to whether or not the brakes took hold?
A. Yes, sir, they did, there were skid marks en the road
plain.
Q. What was the length of those skid marks?
page I 6 I ~ A. Nineteen steps.
Q. Could you estimate that in feet to the jury-the way you stepped it?
A. About, I would say I stepped about a yard, very
close to a yard, I should say 55 to 60 feet.
Q. Between 55 and 60 feet?
A. Yes, sir.
Q. Could you see those marks-you say those marks were
perfectly plain on the road?
A. Absolutely, yes, sir.
Q. Could there be any question but what those marks
were made by that car-could they have been made by any
other car?
A. No, sir.
Q. At the time you got there did you see a young man
there with a flashlight, Alvin Hall?
·
A. Yes, sir, he was there at the time we got there.
Q. Was the truck driver ther~?
A. Yes, sir.
Q. And you made an investigation-general investigation?
A. Yes, sir.
Q. Mr. Lee, I believe the point where the Virginian Railway tracks cross the road one can stand in the center of the road
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I

A.

62

at that point and can look both to the east and to
the west and for a considerable distance on either
side the road is straight, is that correct?
Yes, sir.

t

By Mr. Kime:
That is all.
CROSS EXAMINATION
By Mr. Messick:

Q. You were up there a while ago when the jury went to
the scene of the accident?
A. Yes, sir.
Q. You saw where the Sheriff placed the front end of
this truck with reference to the railroad tra.cks, did you?
A. Yes, sir.
Q. Did he place it approximately correct?
A. Yes, sir, I think so.
Q. You have told us from that point to the n.earest rail
in the right hand lane it is 3 5 to 40 feet?
A. Yes, sir, I would think so to keep straight on in that
lane.
Q. As a matter of fast isn't it nearly 48 feet, 48 to 50
feet?
A. I have not stepped or measured it; I was just guessing
at it.
Q. I stepped it off where the Sheriff marked it there in
the road, it was 16 paces?
page I 93 ~ By Mr. Kime:
Is he going to te~tify? I object.
By the Court:
.
That would not be proper what you did unless you took
the stand.
·
~
By Mr. Kime:
I object and move that that statement be stricken from the
record.
Sustained. Jury are instructed to disregard statement of
Mr. Messick with reference to his stepping the distance.
Q. Would you say it is as much as 45 to 50 feet?
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A.
Q.
A.

I don't know, Mr. Messick, I have not measured it.
purely an. estimate on your part?
Just judging the distance, guessing it, never measured

In other words, it

is

it.
Q. As I understand you when you got there the headlights were on this truck and they were burning bright?
A. Yes, sir.
Q. No question about that?
A. No, sir.
Q. Was the truck moved while you were there?
A. Yes, sir.
Q. How was it moved?
A. On its own power.
page 164 ~ Q. It ,wa~ moved on its own power?
A. Yes, sir.
Q.- Motor running ),Vhen you got there?
A. Yes, sir, man said he had just gotten it started.
Q. The man said he had just gotten it started?
A. Yes.
Q. Was it cranked or started with a starter?
A. I imagine start~d with a starter, I did not ask him.
how he got it started.
Q. You say you made a right careful examination of the
truck there, did the truck have his brakes on, truck and trailer?
A. Well, I don't know that, it was sitting still there,
apparently had not moved any.
Q. How is that?
A. It was setting still there, apparently had not moved
any, since or apparently did not move any at the time the car
struck it to amount to anything.
Q. Did it move at all?
A. Not more than a foot or two, if any.
Q. Was there any indication there that it moved as much
as a foot or two?
A. I would not be positive about that.
Q. You were investigating this accident now, did you
see with reference to this truck, where this truck had been moved
in the sligptest by the irn pact of that car?
A. I would not say that it had been moved at all.
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Q. That truck was standing there on perfectly
page 165 ~ level ground, was not it?
A. Yes, sir.
Q. Did you see-examine to see if the emergency brakes
were on it?
A. No, sir, I did not at that time.
Q. If it was not any indication of it being moved at all.
setting there on perfectly level ground, the impact of that car
was not sufficient to move that truck forward in the least, was
it?
A. The truck probably had the brakes on, or it might
have been in gear at the time the accident happened?
Q. But it didn't move far, did it?
A. No, sir, did not move much.
RE-DIRECT EXAMINATION.
By Mr. Kime:

Q. You talked to the driver there, did you?
A. Yes, sir.
Q. That is the driver of the truck (indicating Mr. Patrick) ?
A. Yes, sir.
Q. Don't say anything about what he said at all, but did
he explain to you then why he was where he was?
A. Yes, sir.
By Mr. Kime:
That is all.
Witnes excused.
page 166 ~ MR. E. E. WALDRON, being first duly sworn~
testified as follows:
DIRECT EXAMINATION
By Mr. Kime:

Q. Mr. Waldron, you are Sheriff of Roanoke County,.
are you not?
A. Yes, sir.
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Q. On the night of June 13th did you go to Kumis at the
scene of this .collision between the Perdue car and the Lee Compton Lines truck?
A. I did.
Q. When you got there, did _you examine the surface of
the road back of the automobile-Mr. Perdue' s automobilewhere it had run into the rear of the truck?
A. I did, sir.
Q. Were there any marks on that road to indicate the
brakes had been app lied?
A. Yes, sir, there was heavy black skid marks.
Q. Did those skid marks go directly up to the Perdue
car?
A. Yes, sir.
Q. Had those skid marks been made by any other auto'
mobile?
A. No, sir, it was made by the Perdue car.
Q. Were you there when the measurement was taken?
A. No, sir, I was not not there' when the measurement
was taken-I was there immediately after and checked it with
Mr. Lee after I got there.
page 167 r Q. Do you know about how long those marks
were?
A. Yes, sir.
Q. How long were they?
A. Nineteen steps.
Q. Did you see it stepped?
A. Yes, sir.
Q. Do you know about what distance-what the distance was of a step-about the length of a step?
A. I .could not say, it looked like about a yard, just
about. I very often step those things myself and usually do
step a yard and I thought he was stepping a yard.
Q. I believe you pointed out to the jury on the ground
where you estimated the front of the truck was when you reached the scene?
A. I did, yes, sir.
Q. Do you know whether that truck had been moved any
or not?
A. No, sir, I do not.
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Q. ·was there any indications there on- the ground that
the truck had been moved-any since the collision?
A. No, sir, I looked around the truck and the rear. wheels
and the front wheels and the automobile was driven up so far
under it the back of it, and there was not no mud or anything
seemed to be on either car and as a rule an accident of that kind
you can tell where mud falls off or some mark in
page I 68 r the road, but that particular accident did not look
like anything fell off of the truck and from skid
marks or anything you could not tell the truck had been moved
to.my knowledge.
Q. Were you there when the wrecker arrived?
A. Yes, sir.
Q. Do you know whether it was necessary- to have a
wrecker to· remove that car from under the back end of the
truck?
A. Yes, sir, it was.
Q. In other words, it was wedged under there?
A. Yes, sir, wedged. under there.
Q. Do you know whose wrecker it was that removed it?
A. It was Mr. Fulchers;._the Glenvar Garage it is called.
I think.
Q. And you were there when he moved it?
A. Yes, sir.
Q. You saw the car Mr. Perdue was- driving?
A. Yes, sir.
Q. Mr. Waldron, as Sheriff of Roanoke County, have
you had occasion to examine the scene of the accident of a good
many collisions?
A. Oh, yes, yes, I examine wre.cks very frequently.
Q. From the knowledge: that you have gained. through
the various and sundry number of wrecks, applying that knowledge to the situation as you found it to exist out on the road at
Kumis crossing on the night of June r 3th. and I
page 169 r will interrupt myself to ask you. at this point
whether or not the road was--well, what was the.
condition of the road?
A. The rca<l. was- dry.
Q. Taking into .consideration the character of the road.
likewise the examination you made of the skid marks leading
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up to the rear of 1.he truck. that the Perdue car.- ran· into and the
damag~ done to t.he Perdue car, could you give any estimat~ of
the speed of the Perdue car when the brakes were first applied
prior to the time it struck the truck?

By Mr. Messick:
I object; I do not think that is a proper question.
Objection sustained.
By Mr. Kime:
May it please the Court, in other words, this would not be
a hypothetical question, it would be a question based upon his
examinations.
By the Court:

I Jo not think you can say frQJn that-or estimate from
that the speed because it is not always the amount of damage
that is done to a car that estimates a speed. 1 5 miles an hour
.can do probably the same amount of damage as going 40 to 50
miles would.
·
By Mr. Kime:
page

1 70

~

We have a recent Virginia case, decided in
that very point.

1941

on

By the Court:
Let me see it.
(At this point the jury is given a recess and decision
shown to the Court).
Jury back in box.
By the Court:
Gentlemen, before you went to your room, I made a statement that gcing 1 5 miles or more was no indication of speed.
I want to correct that; disregard that entirely; I do not mean
by that statement ot commit myself as to what I may think or
may not think; what I have said is not evidence in the case and
you are not to go by it or pay any attention to it. I am striking
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it from the record.
case.

You go by what the witness says in the

(Obje.ction sustained).
By Mr. Kime:
May it please the Court, we reserve the right to put the
Sheriff back on the stand for future questioning.
By the Court:
All right.

Q. Mr. Waldron, when. you got to the scene of this accident, were there any flares burning?
A. Yes, sir, there was one.
page r 7 r ~ Q. Do you recall where that flare was?
A. No, sir. I don't believe I could mark the
spot in the road, but if I remember correctly it was about on the
white line somewhere near the back of the tractor.
CROSS EXAMINATION.
By Mr. Messick:

Q. Was there any flare there in the road 40 paces to the
rear of that truck?
A. No, sir, there was not any flare back of the truck.
Q. That is 40 paces west of the truck, back of the truck?
A. No, sir, when I arrived, no, sir. It could be the
wrecker put one down when he got there. We always ask them
do they have flares if it is on a highway like that and we have
the wrecker to put down flares in a case like that, but when I
arrivedQ. (Interrupting) When you arrived there your recollection is that there was a flare placed near the end of this:
truck?
A. Yes, sir, I should say the back of the tra.ctor.
Q. Back of the tractor?
A. Yes, sir, on the white line.
Q. If that flare was there burning could you see any
reason for that flare not being placed 40 paces to the rear of
that truck?

Clyde E. Perdue v. 0. W. Patrick f1 Lee Compton Lines

139

Mr. E. E. Waldron

A.

No, sir.
There was nothing there in the road to have
kept the driver from .placing that lighted flare 40
paces to the rear of that truck, was there?
A. Nothing to keep him from doing it I don't guess if he
had wanted to put it down there. At the time I arrived of
course there was two officers there taking care of traffic.
Q. And then as I understand you had the wrecker to put
down some flares too, did you Sheriff?
A. Yes, sir, we al ways do that.
Q. And they had them placed 40 paces to the rear and 40
paces to the front?
A. Yes, sir, because they very often have to go cross
ways in the read to pick up anything like that.
Q. As I understand you, you investigated this accident,
the car and the truck and you could see no indication where any
dirt had been knocked off of the car on the highway there could
you?
A. No, sir.
.
.
Q. And you told us most accidents you investigate that
there is dirt that has been knocked on the highway, haven't
you?
A. Yes, sir, very often.
Q. In practically all of them?
A. Depends upon whether either vehicle is muddy.
Q. They don't have to be muddy. if they have
page 173 ~ some dirt on them, dirt accumulates and naturally
falls down when a heavy impact occurs?
A. If it is very much dirt you could tell it, yes, but at
night you could not tell it as easy as in hte day time.
Q. You had your flashlights on and you looked to see?
A. Flashlights and lights like that are not as good as sunshine.
Q. I agree with you as to that. With what lights you
had there inspecting the road, and with the lights from this·
tractor and trailer lights and lights from the wrecker, you could
not see any indication where any dirt from either vehicle had
been knocked into the road, could you?
A. I did not see any, no, sir.
Q. When the dirt was knocked from vehicles when they
page

I

72

r Q.
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come together that way is because of the force of the impact that
knocks it, isn't it?
A. Yes, sir.
Q. You did not see any dirt there at all did you, that had
been knocked from either vehicle?
A. No, sir.
By Mr. Messick:
Stand aside.
Witness excused.
page

1 74

~

MR. C. E. BOONE, being first duly sworn! testified as follows:
·
DIRECT EXAMINATION

By Mr. Kime:

Q.

You are Deputy Sheriff of Roanoke County, are you

A.
Q~

Yes, sir.
How long have you been a Deputy Sheriff of the

not?
county?
A. About 8Yz years.
Q. Did you go to the scene of this accident on the night of
June 13th at Kumis crossing?
A. I' did.
Q. Did you investigate what had occurred there as best
you could?
A. Yes, sir.
Q. When you got there, did you investigate the rear of
the car that was struck, the trailer truck, to see whether there
were any marks on the road indicating whether the brakes had
been applied or not?
A. Yes, sir.
Q. Were there any marks on the road?
A. Yes, sir.
Q. Where they heavy marks or light marks, or medium
marks?
A. I would call them heavy marks.
page 175 ~ Q. Did the marks indicate the brakes had been
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applied and taken hold---'and had taken hold on
the road?

A.
Q.
A.
Q.

Yes, sir, they had skidded all four wheels 19 steps.
Did you see that measured?
Yes, sir.
Did those skid marks lead up to the Perdue automo-

bile?
A. That is right before it was ever moved.
Q. Could they have been made by any other automobile?
A. No, sir.
Q. Mr. Boone, when you got there, were there any
flares there?
A. Yes, sir, one.
Q. Whereabouts was that flare as near as you can tell
the jury?
A. It was setting right at the back wheels of the tractor.
about right on the white lin.e. about a foot and a half of the left
side of the truck.
Q. There were no flares to the rear or front?
A. No, sir.
Q. You are sure there was no flare at any point out in
front on the left hand side of the track about Io feet, 20 feet or
30 feet?
A. No, sir.
Q. Were the lights burning on the truck _when you got
there?
A. Yes, sir.
page 176 ~ Q. Were the marker lights on the rear 'burning?
A. Yes, sir.
·
Q. Could you tell anything about the tail light?
A. It was broken.
Q. Do you know about the two signal lights, what happened to them?
A. On the front or rear?
Q. Y ~s. the two signal lights on the back end of the
truck?
A. That was all together with the tail light and that was
broken off.
Q. Mr. Boone, I will show you "Exhibit B" in the case
which shows the rear view of the truck involved in this acci-
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dent; do you know whether the cat eyes on both sides of the
truck were damaged or not?
A. No, sir, that was not damaged.
Q. You stated that the tail light and the directional signal lights were all together and I understood you to say that
they were broken?
A. Yes, sir.
Q. What broke them?
A. This automobile going up under the back end of the
tractor trailer.
Q. Hew far had the automobile gone up under the
trailer?
A. Gone plumb up to the windshield, all the
page 1 77 ~ motor part, the hood; in other words it was up
against the axle of the truck; hung together.
Q .. Did it have to be pulled out with a wrecker?
A. Yes, sir.
Q. Were you there when it was pulled out?
A. Yes, sir.
Q. Did you see the Perdue car when it was pulled out?
A. Yes, sir.
Q. Was it damaged slightly or extensively?
A. I would say it was tore all to pieces.
Q. Mr. Boone, did you examine the interior of this automobile of Mr. Perdue' s which was a Mercury sedan-FourDoor Sedan?
A. Yes, sir.
Q. Did you examine both the front portion-that is the
front compartment of the car and the rear seat compartment
both?
A. Yes, sir.
Q. What did you find on the rear seat, if anythin_g?
A. Found a 22 rifle.
Q. Where was that when you found it?
A. It was on the rear seat, cushion.
Q. Did you examine also the front part of the car?
A. Yes, sir.
Q. What did you find in the front part of the car?
A. I found the works out of a man's wrist
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page

78

r Watch,

a pint of liquor or a bottle with some
liquor in it.
Q. What kind of whiskey was that?
A. Paul Jones.
Q. Do you know how much was gone out of it?
A. I would say there was something like that much in
the bottle (indicating) or maybe a little more, not over that.
Q. Something between one third and a half left in the
bottle?
A. That is right.
Q. Was that ABC Stor·e whiskey?
A. Yes, sir.
Q. Did it have a stamp on it?
A. Yes, sir.
Q. Have a date on that stamp?
A. That is right~
Q. What was the date on the stamp?
A. I 3th of June.
I

Q.
A.
Q.
did you
A.

1942?

That is right.
Where did you find that in the car, just exactly where
find it?
It was down in the floor of the automobile.
Q. In the back or the front?
A. Front.
page 1 79 r Q. On the right or the left hand side of the car?
A. It look~d like it might have been laying on
the right hand side of the car and when the impact came it went
over in the floor board.
Q. When you got to the car were all the doors to the car
shut or not?
A. All of them were shut when I gqt there.
Q. From the time you arrived to the time you examined
the automobile had anybody else there, so far as you know,
molested the car in any way, touched it at all?
A. So far as I know they had not.
Q. Did you· see a young man there with a flash light?
A. Yes, sir.
Q. Do you know who he was, did you take his name?
A. I told Lee to get his name, he said his name was Hall,.
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told us where he live<;i; lives up the railroad track there just
west beside the railroad track.
Q. I don't believe Mr. Perdue was there when you got
there, is that correct?
_
A. No, sir, when we got there I asked, I believe, the truck
driver and he said somebody had put him in a car and just left
going on to the hospital when we got there.
Q. So you do not know whether you passed the
page I 80 r car and if SO where you passed it?
A. No, sir.
Q. Which was bringing him to the hospital?
A. That is right.
Q. I believe you took the measurements µp there of the
road, the width of the hard surface, didn't you?
A. Yes, sir.
Q. Do you know what the average width is in the part
where the truck was parked and where the Perdue car ran into
the rear of the truck?
A. It varies a little bit, it is about I 8 feet; in differen.t
places.
Q. You mean the total width. of the road?
A. That is right.
Q. Then the two strips divided by the line are between
9 and Io feet in width, is that .correct, as near as you can come
to it?
A. That is right.
Q. Did you measure, or see measured, the width of the
ditch on the right hand side?
A. Yes sir.
Q. Do you know about what that depth is?
A. It is right at 4 feet maybe a little over 4 feet deep.
Q. Do you knew hold close that ditch is to the edge of
the macadam?
page I 8 I r A. It is about 2 feet.
Q. When you arrived I believe the truck was on
the hard surface altogether on its side, but still taking up most
of hte hard surface of the road?
A. Yes, sir.
Q. Still taking up practically all of it, could that truck
have been pulled over any more to the right hand side?
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A.
Q.

No, sir.

Did .you talk to the driver of the truck and ask him
what he was doing there?
A. Yes, sir.
Q. He explained. to you why he was there?
A. That is right.
Q. For the sake of th~ record, I want to ask you this,
do you know, Mr. Boone,· about how far one .can. see standing
on the crossing looking east and looking west?
A. Yes, sir.
Q. Is the road straight at that point, practically straight?
A. Yes, sir, practically straight for three tenths of a
mile each way.
Q. Is there any highway or marker sign and was there
that night, on the south side of the road coming east, to denote
a railroad crossing ahead?
A. Yes, sir.
Q. Do you know what that sign says?
A. Yes, sir.
page I 82 ~ Q. What does it say?
A. "Railroad crossing, 200 feet ahead, Slow
Down, Virginia law, Five miles an hour".
Q. Do you know whether or not that sign could be seen
at night?
A. Yes, sir.
Q. Why can it be seen at nig~t?
A. It has got what is called cat eyes on it, and there is a
whole bunch of them, it is a great big sign, 40 or 5 o of them
on it.
Q. Do you know whether the letters "R. R.'' there are
outlined by .cat eyes or not?
A. Yes, sir.
Q. Are they?
A. I am satisfied they are.
Q. Is there a sign to the east of the crossing of the sam~
character?
A. Yes, sir.
Q. Are there signs right at the crossing indicating that
that is a railroad crossing?
A. Yes, sir.
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Q. Were those signs up the night of this accident as are
shown in Exhibit A?
(Hands witness Exhibit A)
A.

Yes, sir.
I
Q. "Railroad Crossing, Slow Down, 5 Miles.
page 183 ~ Virginia Law; "Stop on. Red Signal"?
A. That is right, both there.
Q. Mr. Boone, - this is for the record, may it please the
Court. As you come west leaving the concrete bridge over
Roanoke River and approaching this crossing headed east looking to the north and west, from which direction the Virginian
Railroad trains come, is the view clear in that direction or not?
A. It is not, no, sir.
Q. What keeps it from being clear?
A. That cut bank there.
Q. A person driving in an automobile, s1ttmg in an
automobile, would be approximately at the level, depending
upon the type of automobile-level of a man's eyes about five
foot six in height, if that is true, coming in an easterly direction,
do you know how far er how close to the tracks, bearing in
mind of course the tracks run at a considerable angle to the
road, a person would have to get before they could look up the
tracks to see whether a train was coming?
A. You would have to get to about 1 5 o feet of the
tracks.
Q. Do you know whether at I 50 feet you could s·ee very
far up the tracks?
A. No, sir.
Q. Do you know whether you can see very far up thetrack at I 5 o feet from the tracks?
A. You cannot.
page I 84 ~ Q. What is the situation with reference to the
south and east tracks continuing on the highway
in the direction of Roanoke?
A. You can't see that.
By Mr. Kime:
That is all.
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CROSS EXAMINATION
By Mr. Messick:
Q. When you are 200 feet from that crossing can you
look to the left in a northerly direction and see the lights of an
approaching train?
A. Well, you might.
Q. You say you might, don't you know you .can, Mr.
Boone?
A. No, sir, I don:t.
Q. Mr. Boone, were there any flares up there when you
got there ?
A. Yes, sir, one.
Q. And you have told us that was along about the cab,
is that right?
A. It was right at the back wheels of the tractor.
Q. The back wheels of the tractor?
A. Yes, sir.
Q. That was right where it joins the trailer?
A. That is right.
page 185 r Q. Did you see any reason why that flare could
not have been placed 40 paces to the rear of that
truck-anything in the road to prevent it?
A. It was not at the time I got there, no, sir, I do not
know the situation before hand.
Q. Mr. Boone, I understood you to say that these skid
marks were heavy black marks, were they?
A. Yes, sir.
Q. And the skid mark was made on paved highwaysthat are asphalt highways, it generally stays there for some time
does not it?
·
A. Sometimes it does, yes, sir.
Q. Often seen there a month later have not you after an
accident you have investigated?
A. Yes, sir.
Q. And the heavier they are the more skid it makes the
blacker it is, that is correct, isn't it? ·
A. That is right.
Q. I hand you a picture that was taken for the defendants in this case by Mr. Davis on the 25th day of June, 1942,
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exactly twelve days after this. accident, and I will ask you if you
will take that and point out the skid marks to the jury that were
made by this car.
(Hands witness picture)
By Mr. Messick:
We took some depositions in this matter and the picture
was introduced at that time.
page 186

r By Mr. Kime:

It absolutely was not; this picture has never been
introduced in evidence; that picture there (indicating) is the one·
introduced in evidence.
By Mr. Messick:
If you have one a little bit closer up would you mind letting me see it.

By Mr. Kime:
Yes, sir, I have written on the back of it some measurements which I am going to prove here in a few minutes. There
is it.
0

(Witness is handed Boone Exhibit D)

Q. Here is one that is a little bit closer up; see if you can
point out the skid marks made by this car. (Referring to Boone
'
Exhibit D)
A. Here is. some skid marks on it, I do not know whether
they were made by that car or truck or what.
Q. You· told us there were heavy skid marks made there
on the night of the r 3th of June.
A. I still tell you that.
Q. What I am asking you is to point them out on that
picture.
A. There are some on it.
Q. Come over here in front of the jury and show them
the skid marks.
(Witness stands before jury)
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A.

Gentlemen.,. these. skid· marks are right here

(indica!ing),

or look like skid marks,

but /

whether they were made by that car I am not saying, the car is not there and the truck is not there.
By the Court:
'l

Are you going to introduce that in evidence?
By Mr. Kime:

I didn't have Mr. Davis come up here because I did not
think it was. necessary; I did not think there was going to be any
dispute ab0ut the skid marks at all; all the officers were there
and we put on two or three more witnesses.By Mr. Messick:
The picture shows it was taken on the 25th of-June, 1942.
By Mr. Kime:
May it please the Court, let the record show this. It was
not the purpo5e of taking the picture to show any skid marks
at all. As counsel on the other side well knows we would not
have a picture here showing skid marks when we have three officers who went up there and personally examined the situation when the two automobiles were right there; those particular skid marks on there might have been made by some other
automobile. I do not know whether they were or not. The
picture was never·taken for that purpose; it was merely taken
to show a close up view of the accident and the
page I 88 r only reason it was not introduced, it does ·not
show the signs as the other one does for the sl<;>w
down at the railroad crossing-that was the reason we did not
introduce it.
By Mr. Messick:
It has been introduced now and and the picture shows what
it does show.
By Mr. Kime:
But we are not vouching it, and we will have to- have Mr.
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Davis up here; and even if he comes up here I doubt if he would
have known anything about it.
( At this point the picture is marked by the Court Reporter as "Boone Exhibit D")
By the Court:
Go ahead with thh examination.

Q. Mr. Boone, you have told us that on this night there
was a sign 200 feet from this crossing that had on it-that is to
the west of this crossing-that had on it "Slow Down-Virgin.ia Law-Five Miles an Hour" and that was plainly visible.
Will you take this picture and point out that sign to the jury,.
·
looking west there, sir?
(Hands picture to witness)
A. There is no sign O·n, that.
Q. Is there any sign on either one of them?
A. No, sir.
Q. Do you mean to tell the jury that that sign
page I 89 r been removed between the I 3th of June and the
25th day of June when these pictures were taken
by Mr. Davis?
A. I do not know, sir.
Q. Then you are mistaken if you tell the jury that there
was a sign there?
A. No, sir, I am not mistaken at all.
Q. Then you mean a picture taken of the scene there
~oes not show the sign 200 feetBy Mr. Wicker:
May I enter an objection to this line of questioning on the
ground that there is no evidence that the picture was taken from
a point more than 200 feet west of the crossing and the sign
which the counsel is interrogating the witness about as I understand it, is the sign 200 feet west of the crossing that warns of
the crossing 200 feet away.
By the Court:
The witness has testified the sign was there that night.
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By Mr. Wicker:
E:;actly, and I say I think it is improper for counsel to interrogate the witness, or undertake to show that the picture-or
as if there was something wrong with the picture unless he can
show that the picture was taken more than 200 feet west of the
crossing; as a matter of fact it was not.
page 19 o ~ ·Objection overruled.
Exception.
Q. They introduced the picture showing the bridge.
Mr. Boone, the railroad crossing here-you can see the bridge
down there (indicating) ; is thete any sign between there and
the bridge in. this picture? ·
A. I don't see none on this picture.
Q. On the night of June I 3th did you go down there to
see if there was a sign down there?
A. Yes, sir.
Q. And you saw it down there?
A. I saw it down there; I have saw it several times since.
Q. Have you seen any indication of that sign being removed or changed between the 13th of June and the present
time, if you have seen it several times since?
A~ No, sir, I don't know as I have seen any change' in it
or moving it or putting it up there.
Q. How many steps was it down to that sign that night?
A. I never stepped it; it was on there 200 feet so I figured they had measured it correctly.
(At this point counsel for plaintiff hands picture
marked ''Boone Exhibit D" to jury to see).
Q. You said something about having found a .
page 191 ~ pin.t bottle of whiskey in the car with about onethird or something of that kind gone out of it,
and that the doors of the car were closed when you got there;
do you know who closed those doors?
A. No, sir, I don't know that they were open.
Q. Have you got the bottle of whiskey?
A. No, sir.
Q. What became of it.
A. I brought it over here to the jail and turned it over
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to the jailer and it was kept there up until about two weeks be.fore this suit was brought and Mr. Biggs was cleaning up over
there and he did not think there was anything coming of it and
he throwed it out.
Q. Mr. Boone, any of you officers go to the hospital to
see about the injured man?
A. No, sir.
Q. None of you went to the, hospital to see about him?
A. No, sir.
Q. Did you all examine this bottle to see if there was any
fingerprints on it?
A. No~ sir.
By Mr. Messick:
That is all.
RE-DIRECT EXAMINATION
By Mr. Kime:

.

Q.

Mr. Boone, Mr. Messick has been asking you
a picture that is marked "Boon.e Exhibit
Exhibit DP, did you take that picture?
A. No, sir, I never saw that picture before.
Q. Did you ever see it before just a. moment ago when it
was handed you?
A. No, sir.
Q. Do you know anything on earth about the picture?
A. No, sir.
Q. Do you know who took it?
A. No, sir.
Q. Do you know from what point it was taken?
A. No, sir.
Q. Do you know for what purpose it was. taken.?
A. No, sir.
page

I

92

r about

By Mr. Messick:
I want to interrupt-didn't you introduce this picture in
evidence showing the scene of the accident, and didn't you make
the statement that it .was taken approximately about the rail-
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road track to show .conditions; for what purpose was the picture introduced in evidence?
By Mr. Kime:
I have not introduced it, he introduced it.
By the Court:
· I do not want to make a statement, but if you want meprobably we bette·r retire to chambers
By Mr. Kime:
page 193

r

(The following was had in Chambers)

By the Court:

If you will look at that picture you can see the sign in it.
May it please the Court, the picture has been in our possession for a good while. Counsel did not introduc~ it in evidence in this case for the simple reason that there was another
picture which showed the railroad .crossing and signs and the
lettering o,n it. There was no reason for introducing the picture, it would just simply have been another picture.
By the Court:
I think the jury understands it.
By Mr. Kime (continuing) :
Now, prior to the time this case was tried, we took this
matter up with these gentlemen and told them we had not
but three pictures and what those pictures were, and we wanted
to introduce them in evidence; I want this in the record-and
if there was no objection we would not get Mr. Luther Advis,
who took the pictures up here and substantiate the fact he took
them, when he took them and from what point. Now, then,
before the jury was impaneled or any move was made in this
case, before a motion was even made for a continuance, we personally showed the three pictures which we intropage 194 ~ duced in evidence to Mr. Messick and he examined them, and I told him they were the only
three we were going to introduce. If these gentlemen are now
going to take the position that there was no sign there at that
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time and that the Exhibit "Boone D" does not show a sign.
there is nothing left for us to do except to get Mr. Davis up here
who took the pictures; that is one thing~and the other thing
is to have an opportunity to examine the representatives of the
Highway Department to show that the sign was there regardless of the picture, and furthermore we are calling attention to
the fa.ct that when the jury went out this morning to look at
the scene, all the trees, all the bushes and all the leaves are off,
of course; whereas, when the time this accident happened June
I 3th, everything was in full foliage and quite naturally it does
not show up to the same extent and with the same clearness it
would if it had been taken for instance this morning. Furthermore, on top of that, the picture does show that it was taken
with a camera at a point east of the railroad crossing looking
west, and the evidence is that sign which is not a very large one,
is 200 feet from the crossing.
By Mr. Messick:
There is one other thing-I don't care a- thing
I am perfectly willing to rely
on the three introduced, but the minute I started
to show him the picture he had introduced of this crossing, Exhibit A, I think it is, Mr. Kime started to getting out this picture I knew he had because of the fact that I had seen it; I
thought you had introduced it in evidence by the witness the
other day and then withdrew it.'
page 195

r about that picture,

By Mr. Kime:
If there is any question at all we want to show by the State·
Officials and also by Mr. Davis that the sign can be seen.

By the Court:
I don't think it would · be right to tell the jury but the.
sign is in the picture. I think the jury has already seen it. I
never noticed it myself unless the jury pointed it out-one·
juror pointed it out to another.
By Mr. Messick:
Th~ only piont I am making is that Mr. Boone says it is·
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plainly visible on that occasion, and that it was plainly visible,
he went down there and looked at it.
By the Court:
Are you making any issue there that the sign was not there
that night?
By Mr. Messick:
There was no sign plainly visible and the picture shows
that.
page 196

r By the Court:

Will you concede this that there was a sign there
that night? Whether or not it was plainly visible, that will be
another question. Will you concede that much?
By Mr. Scott:
I don't think we will .concede it; this man has testified to it.
By the Court:
I am satisfied from that picture the sign is there. I think
you are going to hurt your case by denying there was a sign
there.
(Court and counsel come back into Court Room and
evidence is proceeded before jury)
By Mr. Kime:

Q. Do you know anything at all about the picture, Mr.
Boone, except that you have been just exhibited a picture as you
would any other picture?
A. That is right.
Q. It is now the 19th day of January; do you know
whether the picture was taken in the sum~er time or in the
winter time?
A. It looks like it was taken, in the summer time, just
looking at it.
Q. Now, Mr. Boone, I will ask you regardless of this
picture or· any picture, you, as Deputy Sheriff of Roanoke
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County visited the scene of this accident on the night of June
13th, 1942, that is correct, isn't it?
A.. Yes, sir.
page 197 r Q. Was there a sign on the south side of the
road, a state highway sign indicating a railroad
crossing 200 feet ahead with language on it to the effect "Slow
Down, Virginia Law, Five Miles an Hour", that night?
A. Yes, sir.
Q. I will ask you this, I think it is admitted by all parties that the picture that we have been talking about as "Boone
Exhibit D" was taken looking west and from the east side of the
railroad crossing, that is apparent?
A. It looks that way to me, yes, sir.
Q. Was the sign that you are talking about located on the
south side of the road?·
A. Yes, sir.
Q. Was the lettering or cat eyes on the east side of the
sign or the west side of the sign; which side was it lettered on,,
both sides?
A. No, sir, it was lettered on the west side looking from
the crossing that way.
Q. Then it was lettered on the side vehicles approaching
from the east coming from the west?
A. That is right.
·
Q. Now, another thing, Mr. Boone: regardless of what
picture Boone Exhibit D shows, is there any question but that
there was heavy black skid marks on the road the night you
examined the scene of this wreck, leading directly up to the rear
of the Perdue automobile?
page 198

r By Mr. Messick:
He has been over that several times.

By the Court:
Answer the question.
A. Yes, sir.
Q. What do you mean by your answer, you mean there
is a question about whether the mark was there, or there is not
any question?
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A.
there.

No, sir, there is no question at all about·:them- being

By Mr. Messick:

Q. Mr. Boone, this picture here that was shown as· taken
by Mr. Davis on the 25th day of June, 1942 is a good picture
of the scene of that accident there isn't it, do you see anything
wrong with it?
A. You mean it is a good picture, Mr. Messick, of the
railroad .crossing and the road - there aint no accident there.
Q. I do not see any truck standing there, of course, but.
it is a good picture of the road and the railroad crossing isn't it?
A. Yes, sir.
•
Q. As I understood from you, you told the jury that on
the 13th day of June that this sign which you say was there
plainly visible to approaching traffic; now, I ask you if this
picture don't sho·w that there is foliage there to such an extent
that it would not be plainly visible to approaching
page 199 ~ traffic, isn't the foliage such that it would not be
plainly visible?'
A. What do you mean by that.
Q. Bushes, trees, leaves and things of that kind?
A. No bushes and trees out here where that sign· is at
now.
Q. No bushes out where it is now, but doesn't that picture show the foliage all over the side of that road?
A. Yes, but you see there is a bank right there (indi.cat. ing).
Q. The sign was not out on the paved portion of the
road, was it?
A. No, sir.
Q. Doesn't the picture show hte foliage along there on
that side of the road that would keep the sign from being plainIy visible if it was there?
A. I don't know, it might be.
By Mr. Messick:
(Handing picture to the jury) there in the picture.

you can see the foliage
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By Mr. Wicker:
I don't think counsel ought to be testifying in the case.
By the Court:
That is a proper remark for him to make.
By Mr. Kime:

Q. Mr. Boone, I will ask you this one more
page 200 r question: Mr. Messick has been asking you about
the picture and foliage, I ask you whether or not
you could tell from what point the picture was taken. I understood you to tell him that you could tell it was taken from the
east side of the tracks looking west, is that .correct?
A. It looks that way to look at the picture, yes, sir.
Q. Looking back towards the bridge?
A. That is right ..
Q. Is the picture taken looking toward the face of the sign
at all, can you tell?
A. No, sir, that one you showed me aint looking that
way, no, sir.,
Q. Then, could you tell anything about what might bebetween the sign and the west end of that bridge on the south
side of the road?
A. No, sir.
By Mr. Kime:
That is all.
Witness excused.
At this point Court adjourned until 2 o' do.ck P. M. and
the jury is taken to the scene of the accident for a view. Th~
jury were likewise shown the truck and trailer involved in the·
accident.
page

201

r

AFTERNOON SESSION.

FREDDIE AL VIN HALL, being first duly sworn, testi-·
fied as follows:
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DIRECT EXAMINATION
By Mr. Kime:
Q. I believe your name is Freddie Alvin Hall, 1s that
correct?
A. Yes, sir.
Q. Mr. Hall, where do you live?
A. Lafayette.
,
Q. How dose do you live to Kumis Crossing?
A. About ii Yz mile.
Q. You live up the track, I believe, don't you?
A. Yes, sir.
Q. Can you stand on the bridge west of the Kumis crossing, that is the bridge across Roanoke River, and see your
house?
A. Yes, sir.
Q. On the night this accident happened, the 13th of
June, 1942, did you yourself personally witness the accident?
A. Yes, sir.
Q. Now, Mr. Hall, immediately before this accident oc.,urred tell the jury how were you travelling, on foot or in automobile?
A. In automobile.
Q. Were you by yourself?
A. Yes, sir.
•
page 202 · ~ Q. From which direction were you coming and
in which direction were you heading?
A. Coming from the west, heading east.
Q. Then as I understand it, you were coming up behind
the truck into which Perdue ran, is that correct?
A. That is right, sir.
Q. What kind of automobile were you driving?
A. 1 9 3 1 Model A Ford.
Q. '31 what?
A. '3 1 Model A Ford.
Q. When you came from the west headed east and approached the rear of that truck, tell the jury whether you saw
the truck or not?
A. Yes, sir, I saw the}ights on the truck.
Q. Did you have any trouble at ali seeing it?
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A. No, sir.
Q. Were all the lights burning on the truck on the rear
of the truck?
A. Yes, sir.
Q. Did you pull ·around the truck?
A. Yes, sir.
Q. What did you do-tell the jury then what you did.
A. J pulled up by the truck, the driver was in it trying
to get it sta,rted, I asked him what his trouble was, he said it
would not start, and wanted to borrow my .flash light and I
pulled my .car .off the road.
Q. Tell the jury exactly where you pulled the
page 203 ~ car.
·
A. Off the road tha.t turns to your right coming
up, headed west; if you are headed west there is a road turning
to the right, I pulled off on to that road.
Q. Which side of the crossing is the road on?
A. On the east side of the crossing.
Q. Did you pull up by any objects, anything there up
near where you pulled your car up?
A. Yes, sir, two mail boxes there.
Q. Is that right at the foot of the hill where Mr. Thomas
lives?
A. Yes, sir.
Q. •You know Mr. Thomas, do you?
A. Yes, sir.
Q. And Mrs. Thomas?
A. Yes, sir.
Q. · Do you also know their son Lewis Preston Thomas?
A. Yes, sir.
Q. Now, then, what did you do after you pulled up
there?
A. I started back over to the truck.
Q. Did you have anything. with you when you started
back?
A. Had my flashlight.
Q. As you started back to the truck were you.
page 204 r facing the truck?
A. Yes. sir.
Q. Did the truck have on lights?
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A. Yes, sir.
Q. Just describe the lights to the jury as you started back
you had your flashlight, is that right?
A. That is right.
Q. And you were going back to the place where the truck
was and you were headed west towards the crossing?
A. That is right, walking.
Q. What kind of lights did the truck have on?
A. Had the headlights and lights on the top of the trailer.
Q. Do you remember when you started back whether the
lights were dim lights or whether they were bright lights, or
what?
A. They were on, you could see them plain.
Q. Were they dim lights or bright lights, do you remember?
A. They were dim.
Q. Now, just tell the jury exactly what you did; ·you are
starting back, you have your flashlight in your hand and you
are headed in the direction of the truck?
A. Yes, sir.
Q. What happened, that is from the moment you started
back, now, what happened?
A. There was a cat coming up headed west,
page 205 r .coming from east headed west and I waived my
flashlight back and forth to stop it; it dimmed its
lights and slowed down; another car coming from the west
headed east and I started flashing my light back and forth to
·
stop it but did not get back in time.
Q. Mr. Hall, was there any flares there?
A. Yes, sir, one out beside the truck.
Q. Do you know whereabouts that was with reference
to the center of the road?
A. Near the .center of the road.
Q. On which side of the truck was it on?
A. · On the north side.
Q. Do you know where it was with reference to the front
or the rear end of the truck, do you know where it was· placed,
was it in front of the truck or back of the truck, or where?
A. Near the middle ways of the truck.
Q. Do you know what kind of flare that was?
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A. Electric flare.
Q. Were you looking 'right at the actual crash when it
occurred?
A. Yes, sir.
Q. Which direction were you facing when Perdue' s car
struck the rear of the truck?
A. Facing west.
Q. Did you have your flashlight in your hand?
A. Yes, sir.
page 206 r Q. In which direction were you waiving your
flashlight in?
A. Back and forth like this (indicating) to the west.
Q. Across the road you mean?
A. Yes, sir.
Q. As I understand it you first saw the car coming from
the east and you were then facing east; you turned ariund and
you faced east t}:lat right?
A. Yes, sir.
Q. And you flashed the flashlight and he dimmed his
lights and slowed down, is that right?
A. Yes, sir.
Q. Then you saw a car from the west?
A. Yes, sir.
Q. And then you turned around?
•
A. Yes, sir.
,
Q. Do you know where you were when you turned around
and started back with reference to the railroad tracks or theparked truck r
A. Just beyond the railroad tracks on the west.
Q. If you walked back do you know how far you walked
ha.ck west before the crash occurred?
A. Only about middle ways of the truck.
Q. Whereabouts were you in the road?
A. I was on the north side of the road. ·
page 207 r Q. Were you in the same lane of travel that is
used by motor vehicles going in a westerly direction?
A. Yes, sir.
Q. Were you walking on the north or the south ~ide of
where the flare was?

is
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A. On the north side.
Q. Mr. Hall, at the time that the oncoming car coming
from· the west, which turned out to be the Perdue car, crashed
into the back end of that trailer truck, was there any other
automobile that had reached the truck coming from the east
·had gotten up· to the truck-you are half way down the truck
as I understand it?
A. Yes, sir.
Q. Had gotten up with you or passed you at the time the
crash occurred?
A. No, sir, he was behind me.
Q. In other words the automobile that took Mr. Perdue
to the hospital, the automobile coming from the east, headed
west, had never reached where you were along side of the truck
when the actual crash came?
A. No, sir.
Q. No question about that, is that right?
A. No question.
Q. Did that automobile stop, aid the automobile headed
in a westerly direction stop?
A. I do not know whether it came to a complete stop or
not, but it slowed down real slow.
Q. Then did it come back to the scene of the acpage 208 ~ cident, did that automobile come back to the
.
scene of the accident when they took Mr. Perdue
to the hospital?
A. Yes, sir.
Q. Did you pay any attention to who got out of it?
A. No, sir, I did not.
·
Q. After this accident happened who was the first person
that went to the Perdue car?
A. I was.
Q. Just tell the jury what you did.
A. I went back to the car and flashed my light through
the glass and saw Mr. Perdue in the back of it and I opened
the back door and helped him out.
Q. Which one of the doors did you open?
A. Back left door.
Q. Was there anybody there at the time except yourself?
A. The truck driver was--got there-
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Q. (Interrupting) Was there anybody back at the door
of the car at the time you- ·
A. (Interrupting) No, sir.
Q. And you helped Mr. Perdue out yourself?
A. Yes, sir.
Q. Do you know what Mr. Perdue first 'did after,you ·
helped him out?
A. No, sir, I don't.
page 209 r Q. After t~e crash occurred were the lights still
burning on the truck?
A. Yes, sir, all that had not been torn up by the crash.
Q. Is there any question whatever about that, is there
any question but what the lights were burning at the time of
the crash?
A. No, sir, they were burning.
Q. Mr. Hall, did you see anybody-did: you. hear ·anybody hollo-I mean-did you .yourself hollo to any passing automobile or request ''Will you take this gentleman to the hospital?''
A. No, sir.
Q. Did you hear anybody else hallo that?
A. No, sir.
Q. Do you remember where the truck driver was-near
the front of the truck, or near the rear of the truck at the timePerdue ran into him?
A. Near the front of the truck.
Q. · Could you tell anything about how fast Perdue was
coming before he struck the truck?
A. I could not tell exactly, no.
Q. Could you say whether he was coming fast or slow or
moderate speed?
A. He was coming fast.
Q. Did you see the skid marks on the road?'
page

2 IO

A.
Q.
A.
Q.
A.

r A.

Yes, sir.

Q. Were they plainly visible?
Yes, sir.
Were you th~re when the officers arrived?
Sir?
Were you there when the officers arrived?
Yes, sir.
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Q.
A.
Q.
truck?

A.

Did you stay there until the wrecker got there?
Yes, sir.
Did it make much noise when the .car struck the

Yes, sir, right smart noise.
Sir?
Yes, sir.
Did you know Mr. Perdue?
I did not know him personally but I have heard of
him before.
He lived up in your general neighborhood?
A. Yes, sir.
Q. Did you know the driver of the truck, Patrick?
A. No, sir.
Q. Had you ever heard of him before?
A. No, sir.
Q. Did you know anything about the Lee Compton
Lines at all?
A. No, sir.
Q. Have you got any interest whatsoever in the case?
A. No, sir.
page 2 1 1 ~ Q. How old are you?
A. Nineteen.
Q. Was there anybody there at all at the scene of the accident from the time you arrived until the time it actually hap··
pened other than the two cars, that is the Perdue car and the
car that turned -out to be Palmers car, was there anybody there
at the time the accident happened except you and the truck
driver and the car that turned out to be Mr. Perdue's and the
Palmer car?
A. No, sir, nobody else.
Q. Mr. Hall, at the time this accident happep.ed was
there a highway marker sign on the south side o.f the road approximately 200 feet from the railroad crossing, that is the
railroad crossing sign?
A. Yes, sir.
Q. Is there any question about that?
A. No question.
Q. Was there one of them to the east of the highway on
the north side of the road?

Q.
A.
Q.
A.
him, saw
Q.
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A. Yes, sir.
Q. In order to get into, your home, Mr. Hall, where do
you turn in? In order to get to your home, I will show you
a picture in reference to this crossing(Hands witness picture)
A. Just where this automobile is sitting, right here (indicating on picture) ; turn to your right there.
By Mr. Messick:
Sunset Garage is where you turn?
A. No, sir.
page

2 I2

r Q.

Come out here and show the jury right where
you turn to go to your home.

(Witness stands before jury and explains on picture)
A. Right here (indicating).
Q. How long have you been living where you are living
now?
A. Seventeen years, lived two years up in town.
Q. In other words, during the whole time you have been
living up the N. ~ W. tracks is that the only way you have to
get in and out?
A. The only way you can get in and out with an automobile.
Q. And that is the way you go with your automobile?
A. Yes, sir.
Q. Have you been up and down that road a good many
times?
A. Yes, sir.
Q. At the time this thing happened in June, in the summer time, after leaving the east end of the bridge and coming in
an easterly direction, do you know whether you could see a
train coming from the North and west?
A. No, sir, you could not coming east you could not.
Q. How close would you have to get to the .crossing before you could look up say a reasonable distance and see a train
coming, do you know approximately how close
page

2 I

Q.

3

r

you would have to get to the crossing first?
A. 150 to 200 feet.
The night this thing happened had you come out of
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the road that you go up to your house when you said you came
up behind the truck, or where had you come from?
A. No, sir, I came out of Lafayette, come out up the
road ..
Q. You had been around and came around at Lafayette?
1A. I had been working, I work in a store, used to work in
a store at LafaY..ette.
Q. What have you been doing recently, Mr. Hall?
A. Working for Virginia Bridge t1 Iron Works in Roanoke.
Q. And I believe you are in the U. S. Army now?
A. That is right.
Q. Leaving in the morning, is that right?
A. Yes, sir.
Q. If you .can tell us, I wish you would, as we understand
it you were walking back you figured about mid way the distance from the frcnt to the rear of the tractor and trailer when
this crash occurred, headed in a westerly direction, and after it
occurred you kept on walking back, is that correct?
A. After it occurred I didn't walk, I ran back.
Q. You ran back?
A. Yes, sir, to see what had happened.
page 2 14 ~ Q. To see what had happened, do you know
how soon after that the other automobile either
passed you, or where it stopped, or did you pay enough attention to tell the jury about it?
A. I don't know exactly where it stopped but it stopped
somewhere near around the wreck.
Q. Do you know how long it was then before it got back
to the scene of the accident, it turned around and came back,
do you know how longA. I could not say definitely how long it was.
Q. Mr. Hall, can you tell us as near as you can when the
actual crash itself occurred where this car was that was coming
from the east?
A. Somewhere below the crossing, tolerably dose to the
crossing on the east side of it.
Q. On the east side somewhere below the crossing?
A. Yes, sir.
Q. Did you ever at any time take your flashlight and
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waive the car to go around the parked truck, keep on on its
side and go around?
A. Which one, the one coming from the eastr
Q. Yes?
A. No, sir.
Q. Let me ask you this-when the wrecker·got there do
you know whether or not the Perdue car would come from the
truck without using the wrecker to pull it out?
A. No, sir; it would not; they·had:to·pulldt out
page 2 I 5 r with the wrecker.
Q. You know that to be a fact?
A. · Yes, sir.
Q. Did the truck driver try to free his truck?
A. Yes, sir, he tried to pull it off but could not.
Q. The wrecker had to pull it out from under there?
A. Yes, sir.
Q. Do you know whether or not Mr. Perdue-whether
the- car: he was .dpving, there were bright lights ·on it or whether
he had dimmed them, do you know which?
A. No, sir, I don't know.
By Mr. Kime:
That is all.
CROSS EXAMINATION.
By Mr. Messick:·
Q. Mr. Hall is there-or was there any flare. there placed
at the rear· of that truck 40 paces -to the rear of it. in the road
to warn traffic approaching. from the west headed east?
A. No, sir, there was one middle ways of the truck.
Q. You say about middle ways of the truck and about a
foot or so from the center line, is that the way you had it?
A. On the north side.
Q. The flare was over in the north lane then?
A. Just off the white line.
page 2 I 6 r Q. Over in the north lane. off the. white line.
Was there anything when you got there.that prevented the driver from placing that flare 40 paces away to the
rear to warn traffic that was coming from the west?
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A. Ask that over.
Q. I said was there anything there in the road to have
prevented the driver of this car from placing that flare 40 P.aces
to the rear of this truck to warn traffic coming from the west of
the truck being there?
A. Not as I know of.
Q. You did not see anything, did you?
A. No.
Q. Where there three flares in operation there or was
there one?
A. One.
Q. You say the driver was trying to free this truck?
A. Yes, sir.
Q~ Now, as I understand it, you drove up and he was
trying to start the truck and you drove on down the road across
the railroad tracks and parked your car and then came back with
your flashlight and was waiving it trying to warn the car coming from the east, headed west, of the presence of this truck and
you were trying to warn the car approaching from the east of
the presence of this truck?
A. Yes, sir.
Q. And after you thought you had warned the
page 2 I 7 t ·car approaching from the east you started back
towards the rear of the tru.ck and had gotten al?out
half way when the crash occurred?
A. I was waiving my light as I went back, too.
Q. You were waiving your light as you went back, toowhat was it a two-cell flashlight?
A. Yes, sir.
Q. There is no question about the fact that Mr. Palmer
and Mr. Martin took Mr. Perdue to the hospital is the.re?
A. I don't know who they were-didn't know who they
were when they took them up there.
Q. Do you recognize them now? '
A. I did not see them when they took them away.
Q. You did not see them when they took them; you
didn't pay any attention to anybody that was in the car, didn't
Mr. Martin get out and help him in the car?
A. I don't know whether he did or not, I was busy stopping traffic on the road.
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Q. You were busy stopping traffic-what were you
doing to stop it?
A. Sir?
Q. You were busy stopping traffic on the road-what
were you doing to stop it?
. A. Stopping it with my flashlight.
Q. Front or rear traffic?
page 2 I 8 r A. The boy-Thomas boy he .came right down
after it happened and he was stopping it from
the west and I stopped it from the east.
Q. You were stopping it from the east and the Thomas
boy from the west?
A. Yes, sir.
Q. As I understand you to tell the jury that his truck had
its dim lights on when you came up there, is that correct?
A. Yes, sir.
Q. Did the driver of that truck change the lights _after
you got up there between that time and the time the officers
arrived?
A. \Vhat do you mean-cut them off?
Q. Cut them cff or did he do anything?
A. No.
Q. Did you hear the testimony of officer Lee this morning that when he got there the bright lights were on on this
truck?
A. No, sir.
By Mr. Kime:
He was not in the court room.
Q. Were the bright lights on or were the dim lights on
when officer Lee got there?
1\. I could not say whether they were or not.
Q. If the bright lights were on and when yqu got there
the dim lights were on, certainly someone had .changed the lights
on that truck during that period of time, isn't that
page

2 I

9

r correct, sir?

.

A. If they were on bound to have been changed.
Q. So if the lights had been changed from bright to dim
from the time you first got there in front of ,this truck there
and parked your car and came back until the officer arrived.
there somebody had changed these lights, had not they?
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A. That is right if they were changed somebody bound
to have done it.
Q. I believe you told us you got Mr. Perdue out of the

car?

A.
Q.
A.
Q.
A.

That is right.
Was he in the front seat or ha.ck seat?
Back seat.
In other words he was thrown back in the back seat?
I don't know how he got there but he was in the back

seat.

Q.
A.

Q.

He was back there when you· got there?
Yes, sir.
When you got him out did you close the doors of the

car?
A. Yes, si_r.
Q. Was it a Four Door or Tudor Sedan?
A. Four Door.
Q. Did you look in the front seat to see if there was anybody in·the front seat?
A. No, sir.
page 220 ~ Q. Was there anybody in it?
A. No, sir.
Q. Which door did you get him out-the door on the
right or left hand side of the car?
A. Left hand side.
Q. Were there any other doors open?
A. No, sir.
Q. Did you look up in the front seat to see what became
of the driver of the car?
A. I flashed the light up through there when I got back
to the car first.
Q. You flashed your light around through the .car didn't
you, and then Mr. Perdue was taken to the hospital?
A. That is right.
Q. How long after that was it before Officer Lee got
there?.
A. I don't know.
Q. Sir?
A. I could not tell you exact time.
Q. You could not tell us exactly?
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A. Not the exact time because I did not keep it.
Q. · What was the driver of the truck doing during that
period of time?
A.. He was working on the truck to see if he could get it
started.
Q. He was working on the truck to see if he
page 221 ~ .could get it started; didn't he get it started just
as the officer came?
·
A. I don't know whether he got it started before he came
or afterwards.
Q. They were there-but was the truck started before
the officers came or after he got there?
A. He was there qut I was busy watching traffic.
Q. Did you endeavor to get any flares to put at the
front and rear end of this truck?
.
A. No, sir, the truck driver was up there at the front.
Q. Did you ask him for any flares to place there in the
road to warn traffic of the presence of this parked vehicle there
on the paved portion of the road?
A. No, sir, be.cause Thomas and I flashed people to stop.
Q. One at one end with a flashlight and the other at the
other end with flashlight?
A. That is correct.
Q. In order to stop traffic there?
A. That is right.
Q. As you drove up there approaching this standing truck
was there any car approaching from the east at the time you
drove up?
A. No, sir.
Q. You did not have the lights of another vepage 222 ~ hide in your eyes as you drove up there, did you?

A.
Q.
getting a
A.
row.
Q.
it?
A.

No.

Did the driver of the truck say anything to you about
flashlight to help him there?
Yes, sir, he asked me if I had one that he could borWhat did he want to do-work on his mother with
See what was wrong with the motor of his truck.
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RE-DIRECT EXAMINATION.
By Mr. Kime:

Q. You told Mr. Messick that the Thomas boy was at
one end of the truck or traffic jam and you at the other?
A. Yes, sir.
Q. Is that Mr. Frank B. Thomas' son?
A. Yes, sir, Lewis Preston Thomas.
Q. Do you know where Lewis Preston Thomas is now?
A. He is in the army somewhere! I don't know whereabouts.
Q. Did he get there immediate! y after the .crash?
A. Yes, sir.
Q. I don't know whether I asked you this or not, I don't
think so-you drove up behind that truck, did you see the
flare?
A. Yes, sir.
Q. Did you have any trouble at all seeing it?
A. No, sir.
page

223

r

RE-CROSS EXAMINATION

By Mr. Messick:

Q. YOU also told US there was llO car approaching from
the east as you drove up; too?
A. There was not.
By Mr. Kime:

Q. Did you say the car approaching from the east had
dimmed its lights before it ever got to the crossing?
A. Yes, sir.
By Juror:
I want to ask you a question-what you did when you first
.came to this scene with the flashlight, what was the first thing
you did with your flashlight?
A. Stopped the car coming from the east, slowed it up.
Q. It didn't stop?
A. No, it turned out to be this boy that took him to the
hospital.
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Q. I understood you to say the car stopped that was the
point; he cleared it up?
A. It didn't stop, it might have stopped after the crash
happened, I don't know.
By a Second Juror:

Q. Were you on the hard surface when you were going
back to flag the car that turned out to be Mr. Perdue?
A. That is right.
page 224 r Q. About midways of the truck?
A. Yes, sir.
By Mr. Kime:

Q. Mr. Hall, as I understand in response to a question
of one of the members of the jury, as you were going back to
undertake to flag or stop with your flashlight the Perdue car.
whereabouts were you-whereabouts to the center line of the
main highway-in other words, were you on the north or the
south cf the center line of the highway?
A. On the north side of it.
Q. That is the point I think we all want to make plain
and that the jury wants to know too. Now, before you leave,
as you were going to the west with your flashlight in hand
waiving it ha.ck and forward in the direction towards the car
that turned out to be Perdue· s car, you were in the north lane
of traffic then?
A. Yes, sir.
Q. The same lane of traffic that the Palmer automobilecoming from the east was· in?
A. That is right.
Q. Did that Palmer automobile ever pass you before that
crash?
A. No, sir.
page 225 r Q. Did it ever get up to you?
A. No, sir, it was slowing down still behind me
when it happened.
By Mr. Messick:
Q.
A.

What became of it after the crash?
It .came on up.
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Q. Where were you when it came up?
A. I was around the car helping Perdue out.
Q. Huh?
A. I was around the car helping Perdue out.
Q. You helped him out of the car when Palmer's car
.came up?
A. I had gotten him out and behind his car.
Q. Don't you knew when the car you were waiving took
the signal for him to pass and he passed right on by?
A. How is that?
Q. Don't you know Mr. Palmer passed by when you
were waiving your light like that (indicating) ; he thought it
was a signal for him to pass on by?
A. He did not pass me until after hte crash.
A. He did not pass me until after the crash.
A. No, because if he had he would have run over me.
Q. Because you were on the right side of the road waiving
the light iike that for him to pass.
page

226

~ Mr. Kime:

What is the right side?
By Mr. Messick:
Call it the north side of the road.

Q. ( continuing) Do you mean to tell the jury that a
· .car approaching from the case--that with a car approaching
from the east that you proceeded. to get into the north lane and
run down the road in front of that car approaching you from
the east?
A. Yes, sir, because that car had dimmed his lights and
slowed down.
Q. That car had dimmed its lights and slowed down and
you got in front of it and started to run down the road in
front of an appr9aching car coming from behind you. How
fast was the car cming from the east you were running in front
of?
A. It was not coming very fast.
Q. Were you running or were you walking?
A. I was walking before the crash.
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Q. Then you started walking down the road .in front of
an approaching automobile practically in the middle of the lane
weren't you?
A. Somewhere near the middle.
Q. You were taking chances on that automobile running
you down in order for you to get back to the back end in order.
to warn a car that was coming from the west?
A. That is right, I had plenty of time to get back there.
Q. · I didn't understand you.
page 227 ~ A. I had plenty of time to get back.there.
Q. How far was the car away when it slowed
down?
A. I could not say exactly how many feet it,was~
Q. Can't you give me some idea?
·
A. Three or four hundred feet or more.
Q. That was three or four hundred feet or more. down
the road?
A. Somewhere in there.
Q. And you could tell three or four hundred feet away
that the car was slowing down?
A. Oh, sure.
Q. In the darkness of the night up there. Did he slow
down almost to a stop, or did-how did he slow down?
A. Slowed down gradually.
Q. How fast was he coming when he passed where the
truck was?
A. I could not say how fast he was coming, he was
coming slow-awfully slow.
Q. Was he coming at a moderate rate or slow rate or
fast rate of speed?
A. Slow rate of speed.
Q.. Do you estimate slow Io - 1 5 - or 20 miles. an hour?
A. 1 o miles an hour.
Q. You saw this car approaching from the east and you
got out a flashlight and waived the light until as you say he
gradually started slowing down and then you
page 228 ~ proceeded to walk in front of that car towards
the rear of the truck?
A. That is right.
Q. Don't you know that that .car passed you when you
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were up there about the front of the truck waiving your lights
on the side of the road?
A. No, sir.
By Mr. Messick:
That is all.
Witness excused.

0. W. PATRICK, being first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Kime:

Q. Your name is 0. W. Patrick and you were the driver
of the truck that was involved in this accident, is that right?
A. Yes, sir.
Q. On the night of June 13th last?
A. Yes, sir.
page 229 r Q. Was there anybody with you, Mr. Patrick?
A. No, sir.
Q. By yourself?
A. Yes, sir.
Q. Where did you come from with that truck?
A. From Celanese plant at Selca, Va.
Q. Did you have a load on?
A. Yes, sir.
Q. What was your load?
A. Load of raw silk.
Q. Do you know how much it weighed?
A. Approximately 9 ton.
Q. Approximately 9 tons?
A. Yes, sir.
Q. Do you know about what time of night this thing
happened?
A. About ten o'clock.
Q. How did you happen to be stopped at this Kumis
crossing-tell the jury how you happened to be stopped.
A. I came around the curve up there on beyond the cross-
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ing and I saw the crossing, those red lights at the crossing and I
knew there was a train approaching on the track and I come on
up there where I thought would be a safe distance away and
stopped.
Q.· Was there a train on the track?
A. At the time I got there, yes, sir.
Q. Which way was the train going?
A. East.
page 230 ~ Q. Towards Roanoke City?
A. Yes, sir.
Q. Do you know about how far that you were from the
nearest rail or railroad track-the railroad track runs at a slant
and the road runs diagonally to the track, do you know how far
you were from the track when you stopped? Can you look
around the court room here anywhere and indicate?
A. I would say approximately from here to the wall.
Q. From where. you are to· the west wall?
A. From the front of the truck to the nearest track.
By Mr. Messick:
'!?or the purpose of the record, lets get the feet.

Q.

What do you estimate it to be?
A. I would estimate somewhere around
little more, approximately 25 feet.

2

5 feet or a

By Mr. Kime:
Do you want to measure it.

Q. After the train passed by, what happened?
A. I found out the engine had tied and I tried to start it
and it would not start.
Q. Did you know the engine was dead while you were
standing there?
'
A. No, sir.
page 23 I ~ Q. Could you tell by the vibration of the truck?
A. There was too much vibration of the train
passing at the same time.
Q. Had any other automobiles or .cars pulled up between
you while you were standing there?
· ·
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A. Yes, sir, there was a bus from Blacksburg and four or
five automobiles behind it.
•
Q. W!len you stopped origpially right \~H~e at that
track did you stop with your lights turned on?
A. Yes, sir.
·
Q. So the jury will understand, the marker . lights at the
top of this truck-I believe there are three right in the back in a
row, one on either corner, is that right?
A. Yes.
Q. That is five and then on either side of the truck are
one each, making seven, is that right?
A. Yes, sir.
Q. And then there are two at the front, up at the top?
A. Yes, sir.
·
Q. Are they all on the same switch?
A. Yes, sir.
Q. Were they all lighted?
A. Yes, sir.
Q. Were they lighted when you stayed there?
· A. Yes, sir.
page 2 3 2 ~ Q. Did they work on the same switch that your
tail light works on?
A. The marker lights and tail light on the same switch.
Q. How about the directional signal lights?
A. They are on a separate switch.
Q. Are the marker lights and the tail lights on the same
switch with your headlights?
A. No, sir.
Q. Your head lights on a different switch?
A. Yes, sir.
Q. Were your headlights on when you stopped there?
A. Yes, sir.
Q. You had just driven right up and stopped?
A. Yes, sir.
Q. Of course~ you did not have any flares out when you ·
stopped?
A. No, sir.
Q. · You stopped for the trairi and the passenger bus and
the other cars stopped back of you?
A. Yes, sir.

•
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Q. You found out you could not get your truck startedwhat was the first thing you did then?
·
A. The first thing I did I went around and raised the
hood-I thought maybe the coil had come out of the distributor~·
I saw that was not the trouble and I got back in and tried to
start it again. When I got back in ·that was about
page 233 ~ the time Alvin came up.
Q. What happened· to the_ automobiles that were
behind you, Mr. Patrick?
A. Welt' I tried to, start the truck, I say it would not start
and I got out and motioned them to go on: by.
Q. Did they do that before Alvin Hall came up?
•
A. Yes, sir.
Q. The next thing you did was to get out, and did you
motion the cars that were behind you by you?
Objected to as leading.
Q. What did you do then?
A. After I saw it would not start and the cars still behind me?
Q. Yes?
A. I got out and motio,ned them on· b:y me, then I tried
to see what was thie matter with the truck that it would not
start.
Q. Mr. Patrick, just one minute; I wish you would please
tell the jury so I wcn't have to go back aind ask you all over
· again step by step exactly what you did as nearly as you· can
rem em her. After these cars passed by you say you. tried ·to: start
·your automobile?
A. Yes, sir.
page 2_3 4 ~ Q. Then what is the next thing happened?
A. Then I saw the truck would not start and I
got back in it and got my flares out, set one flare downQ. Where· were the flares?
A. Just behind the tractor-got a steel plate across with
- the tool box on it and got three in it 1 I set·o,n;e·,back.behind the
tractor wheel approximately six feet from the trailer out on
the center of the road on the white line where I thought it would
do the best good, and I had 8 lights on the rear, four on the
front and 'two on the top of the trailer and two lights on the
tractor.
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Q. Why didn't you set the other two flares?
A. The other two would not burn.
Q. Do you know what was the matter with them?
A. No, sir, I do not know whether there was loose wires,
h2tteries or what.
Q. So you set the one-the one that would burn, near
the middle of the truck on the white line near the white line,
· is that correct?
A. Yes, sir.
Q. Then what happened?
A. After I done that Mr. Hall came by and asked me if
he could help me any, wanted to know what was the matter
and I told him I did not know-just would not start.
Q. Had anybody come by up to that time other than the
cars that were behind you when you stopped for the train?
A. No, sir.
page 2 3 5 ~ Q. From which way did Hall come?
A. Come from the west from behind the trailer.
Q. All right, now, and what did he do?
A. He wanted to know if he could help me any, I asked
him if he had a flashlight, he said ''yes'' ; he pulled across the
track and turned on the lower side and he started back and I
saw the car .coming from the east and I told him to slow that
car down coming there, and he waived his flashlight and come
on up there, the car slowed down and ·come on up there and l
happened to look and saw another car coming and he started
back to stop him, got along middle ways of the trailer and saw
the car Perdue was driving, that was about the time of the
crash.
Q. Where were you when Perdue ran up into the back
end of your trailer?
A. Near the front of the tractor.
Q. Where was the automobile that was coming from the
east when Perdue ran into the back end of your trailer?
A. I would say he was I oo or 1 5 o feet east of the crossing.
Q. Are you certain he had not gotten up to the crossing at
the time Perdue crashed into your trailer?
A. Yes, sir.
Q. Did you hello to anybody in that car turned out to
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be the Palmer car and ask them whether they would take that
gentleman to the hospital?
page 2 3 6 r A. I did not hollo to him. After Perdue had
crashed and Hall got him out of the car they
stopped and wanted to know if they could help us any and I
said ''How about taking this gentl'eman to the hospital"..
Q. Where was the Palmer car stopped, what happened
to it?
A. Perdue?
Q. The Palmer automobile-what happened to the Palmer automobile?
A. There is a little road leads off to the north and his car
was standing near there. I do not know whether it was right in
the road or not.
Q. Do you know whether anybody got out of his car?
A .. One fellow got out and come back there and that is
when I told him to take Perdue to the hospital.
Q. Do you know what happened · to the automobile
then?
A. He went up there and turned around and come back.
Q. Did anybody else get out of the car-you are talking
about a road leading off to the north, what road are you talking about?
A. A side road, just on beyond Kumis crossing.
Q. That is on the west side of the crossing, is that right?
A. Yes, sir.
page 23 7

r By Mr. Messick:

He said a little road leading off to the north.
By Mr. Kime:
I said was it east or west of the point of the accident?
A.
Q.

A.
Q.

A.
Q.
is?

West of the ·track.
Was it west of the crossi11:g or east of the crossing?
West of the crossing.
Do you know how far west of the crossing it is?
About 1 5 o feet.
Have you been up there since to where that little road
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A. Yes. sir.
Q. Is that the road that Hall has testified he turns in to
go home that runs up the tracks?
A. I imagine it is the same road. it is the only one I
know of.
·
Q. Is that the only road out there you know' anything
about that turns off the main road?
A. Between there and the bridge. between Kumis crossing and the bridge it is the only one.
Q. Did you ever see Hall before this night?
A. No. sir.
page 238 r Q. Did you ever hear of him before?
A. No. sir.
Q. Do you remember a Thomas boy coming down there
to the truck?
A. Yes. sir. a Thomas boy and some lady with him.
Q. And some what?
A. Some lady I did not know whether it was his wife
or who it was.
Q. Do you know where Thomas is now. have you ever
seen him since?
A. No. sir.
Q. Ever seen him since that night?
A. No. sir.
Q. At the time Perdue ran into the rear of your trailer
you say you were up near the front?
A. Yes: sir.
Q. Did you see that .car coming. did you see his car coming?
A. Perdues?
Q. Yes?
A. Yes. sir.
Q. Could you tell anything about what speed he was
making?
A. I would say he was running at a high rate of speed.
Q. Could you tell whether-did he ever make any effort
to pull over into the other lane at all?
A. No. sir.
page 239 r Q. Could he have pulled over into the other}ane
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without running into the automobile coming~from
the east that passed by your truck and trailer?
A. He could have passed me· and went on across the,
crossing before he passed the other automobile.
Q. Are you positive of that?
A. Sure, at the rate of speed he was driving.
Q. When he hit the rear end of your truck, do you know
whether he hit it on an angle either to the north or to the south,
or whether he hit it straight center?
A. I would say he hit it more straight than any. other
way.
Q. The: way it was wedged under the back could you·
tell?
A. It was right straight under~
Q. Do you know whether or not-you got two cat eyes
on the· back. of the truck, that is-correct, isn't it?
A. Yes, sir.
Q. Did. he go between those, cat eyes, or did he hit either
one of them, could you tell?
A. He· went between them.
Q. Is the truck down here that the jury saw today aL
noon when court adjourned the same truck you were driving?
A. The same truck, yes, sir;
page 240 r Q. There has been some question here as to
whether you.· had · your brakes set, do you know
whether you had your brakes-,set on·:your·tractor-·and trailer at
the time of this impact?
·
A. I had it in gear and I had the emergency on. The
emergency brake is a universal brake and that would not effect
the trailer because if you have the motor running have: your:foot
on the foot brakes-this is a universal brake and does not .hook
up with the trailer.
Q. What does that operate on?
A. The tractor.
Qi The tractor alone; could you tell what-with what
force that your tractor and. trailer were struck when the Perdue car crashed into it?
A. It struck hard enough to knock the back seat loose
in the .cab, you see it has a seat in there on two hooks on either
corner,· knocked it up against the· steering wheel.
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Q. Do you know whether your truck moved any?
A. Well, I would not say whether it moved any or not.
Q. Do you know what was the total weight of your
trailer truck and load?
A. No, sir, I do not, to be exact.
Q. After this car had crashed into the rear of the trailer,
did you move your truck at all before the officers got there?
A. Yes, sir, I tried to move it.
page 241 r Q. Did you move it any?
A. No·, sir, it would not move the .car was hooked up underneath it and it would not move. I moved it after
the officers got .up there, or tried to, rather.
Q. And it would not move?
A. No, sir.
Q. Did it have any effect on the brakes on the trailer?
A.· Broke·the hose loose, the nipple where it goes into the
valve.
Q. I believe you did move the truck later, is that right?
A. yes, sir. after the wreck we pulled the car out from
under it.
Q. Did anybody authorize you to move it?
A. Yes, sir, I asked the officer if it would be all right
for me to go ahead, I did not have any brakes on the trailer.
and I asked him if it would be all right to cut the trailer brakes
loose and he said "Yes, go ahead and take it slowly."
Q. Had you at any time from the time you stopped at
that crossing cut off your marker lights, marker light switch?
A. No, sir.
Q. Was there any reason why you should have
page 242 r cut off your marker light switch at all?
A. No, sir.
Q. Do you remember when you dimmed your headlights?
A. When I dimmed them?
Q. Yes?
A. After the train passed I tried to start it, I had the
lights on bright and I thought maybe because the lights was on
I could not get enough juice from the battery so I could start
and so I cut the head lights down to parking.
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Q. De you know where the Palmer car was when you
did that, do you know whether the Palmer car was anywhere
near you?
A. It was not near me then.
Q. And would that have any effect on the tail light if
you cut the head light down to dim?
A. No, sir.
Q. Wculd it have any effect if you pushed the button
down at the bottom and worked the top beam; haven't you got
a floor board arrangement'?
A. Yes, sir.
Q. Would that have any effect on the marker lights and
tail lights at all?
A. No, sir.
Q. Entirely separate switch?
A. Entirely separate switch all together.
page 24 3 ~ Q. Were the lights still burning after the crash
and after they cut the tail light loose, were the
marker lights still burning?
A. Yes, sir.
Q. Did they put them out of order at all?
A. No, sir, nothing but the tail light.
Q. Did you go back and look at the skid marks made by
the Perdue car?
A. Yes, sir.
.
Q. Did you measure them?
A. No, sir, the officers measured them, stepped them off.
Q. Were you there when the officers searched this Perdue
automobile?
A. Yes, sir.
Q. Did you see them search it?
A. Yes, sir.
Q. Do you know what they found in it?
A. They got a rifle out of the back seat and part of a
watch, just the works, looked to me like a part of a pine of
whiskey.
Q. How did you happen to be hack there?
A. How did I happen to be back there?
Q. Yes, sir?
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A. I just walked on back there, I do not know for any
special reason.
Q. Had anybody been through that automobile
page 244 } up to the time the officers arrived from the time
it crashed into the back end of the trailer truck?
A. No, sir.
Q. Did you see the whiskey yourself?
A. Yes, sir.
Q. Do you know what kind of whiskey it was?
A. Paul Jones.
Q. Do you know whether it was A B C store whiskey or
not?
A. Yes, sir.
Q. Did you see any stamp on it?
A. One of the officers said it was bought the same day.
Q. No, no, I did not ask you what the officer said, I
asked you if you saw the stamp on it?
A. I did not see the stamp because I did not have it in my
hand; if I had had it in my hand I might have seen it.
Q. You never had it in your hand?
A. No, sir.
Q. Did any of the officers make any statement up there-A. When he found it he saidQ. (Interrupting) I did not ask you what he said, I
asked you did he make a statement?
A. Yes, sir, he made a statement.
page 245

r

CROSS EXAMINATION

By Mr. Scott:
Q. You were in charge of this truck and trailer on the
night in question, were you?
A. Yes, sir.
Q. Did you have any other driver with you?
A. No, sir.
Q. Where did you say you qad been that day?
A. Celanese plant at Selca, Va.
Q. Where is that situated?
A. Up near Narrows, between Narrows and Pearisburg.
Q. And you had on r 8,000 lbs. or more or silk?

188

Supreme Court of Appeals of V:itginia1

0. W. Patrick
A.. Approximately, yes.
Q. You came on down and stopped at the Virginia crossing for the train to go by?
A. Yes., sir.
' Q. The signal light was showing red and the bell ringing
yv hen you stopped?
A. I do not know whether the bell was ringing or not,.
there was a light.
Q. And a number of other· cars came up behind you and
stopped?
A. Yes;. sir.
Q. Then when the train went by your truck would not
start, is that what you tell this jury?
A. That is right.
page 246
Q. And. these other vehicles passed. around you
and. went on towards Roanoke?
A. Yes, sir.
Q. Theni you started to tell Mr. Kime something about
Alvin when he interrupted you, who was Alvin?
A. Mr. Hall.
Q. Oh, I see, you call him Alvin. So Alvin came up.
had-you gotten the flares out when Alvin came up?
A. No, sir.
Q~ Had not gotten your flares out yet? Had you· gone
to the back end of the truck when, Alvin came up?'
A. To the back end· of the truck?
Q. Yes?
A. I we-nt to the back end. of the tractor.
Q. Were you back there when Alvin came up?
A. When Alvin came up I was standing right beside thedoor.
Q. Which door?
A. Tractor door.
Q. That was before you got your flares?·
A. That is right.
Q. Then you asked Alvin for a flashlight?
A. Yes, sir.
Q. And Alvin went on across the railroad tracks up thelittle side road to his house and came back, and when he came
back he brought the flashlight to you?

r
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A. No, he did not go home.
page 247 ~ Q. He did not go home?
A. No, he pulled up to the mail boxes.
Q. Then he came on back and brought his flashlight with
him?
A. That is right.
Q. Then you got your flares out of the back of the tractor, is that correct, and two of them would not light?
A. That is right.
Q. And you did not put any flare back 40 paces behind
the truck?
A .. No, sir.
Q. And you did not put one· in front of the truck?
A. No, sir.
Q. And that left you one flare which you say you put in
the road beside the truck?
A. Yes, sir.
Q. Now was that an oil flare or was that an electric flare?
A. Electric flare.
Q. Is that a white light or ~red light?
A. Red light.
Q. And only one of those flares you had would work?

A.

y~~~

.

Q. And you do not know what was the matter with the
other two?
A. No, sir.
page 248 ~ Q. I believe you told this jury that there was no
reason why the Perdue car coming from the west
should not have passed your truck and gone on around before
the car coming from the east got there, is that correct?
1
A. At the rate of speed he was going and at the rate the
other fellow was going, he would have been around all right.
Q. Why did you send Alvin back to stop the Perdue car,
then, if he had plenty of room to pass and _plenty of time to
pass, why did you send Alvin back to stop the Perdue car?
A. I told him to slow him down.
Q. You told the jury just now "I sent him back to stop
. ,, ?.
h 1m
A. Stop or slow him dow.n.
Q. Did you send him back to stop it like you told the jury

I
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now, or do you want to change that and say there was plenty
of time to pa~sA. (Interrupting) He had the side of the road to pass
on.
Q. And you now tell this jury that there is plenty of
chance for him to pass over in that other lane?
A. At the rate of speed he was going and at the rate the
other car was going he would have gotten past.
Q. He would have run over Alvin?
A. Might as well run over him as run over the truck.
Q. You had just as soon have him run over Alpage 249 r vin as run into your truck?
A. He could have gotten by at the rate of speed
he was running and at the rate the other car was running.
Q. And you thought he ought to come on and pass the
truck and run over Alvin and he .could have gotten by before
this car got there, is that what you tell this jury?
A. I did not say he would run over Mr. Hall.
Q. By running over Alvin he could have missed the
truck, that is what you tell the jury?
A. No, sir, he did not have to run over him.
Q. He either had to run over him or hit the truck if Alvin was ever in the North track?
A. No, sir.
Q. How was he going to miss Alvin, you did not havebut 9 or 9 Yz feet at the most, how was he going to get his car
by there and miss Alvin?
A. Alvin isn't two feet wide, the car isn't but seven.
Q. If Alvin squeezed up under your truck you think he
could have gotten by all right?
A. Not necessarily have to squeezed up.
Q. Was Alvin out in the north traffic lane on the north
or the south side?
A. He was n~ar the center of the road near the white line ..
Q. He was over on this road approaching from
page 250 ~ the east?
A. When he was trying to waive the fellow
down from the east, he was facing him in front of the truck.
Q. Where was he when he was running back towards the·
rear of the truck to stop the oncoming car?
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A. Near the center line, near the white line.
Q. You want to stick to that. Did he stump his toe on
that flare you had sitting on that white line?
A. I don't think he did.
Q. Then he was between the flare and the man coming
from the west right on the white line where you set the flare?
A. I did not say he was· right on it, I said he was somewhere near it.
Q. Then he was between the 'flare and the man coming
from the west, the approaching car, or was he?
A. I don't know about that ..
Q. You don't even know where he was, that is what you
tell the jury?
A. He was up near the tractor and he was going back to
the back end of the truck.
Q. You did not send hi111 back to the back end of the
truck to stop the car, did you or did you not?
A. I told him to go back and stop this other fellow.
Q. You did not make any attempt to go back yourself,
you sent Alvin?
A. I did not have any light.
page 25 1 ~ Q. You could have gotten Alvin's flashlight,
.could not you?
A. I could have.
Q. What kind of flashlight is that light, little two cell
flashlight?
A. Two cell-·I don't know whether it was a small one.
Q. The bulbs on the rear of your car-what candle power are they?
A. What candle power?
Q. Yes-they are at least I 2 candle power, aren't they?
A. Twelve, I think.
Q. Twelve candle power bulbs, and you tell the jury
you that three-in the middle at the top and one on each side of
the top-three in tpe middle at the top and one on each side of
the top-five-twelve candle power bulbs back there?
A. That is right.
Q. And what candle power are your headlights?
A. Headlights and marker lights are all the same; I
don't know whether it is 6 or 1 2.
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Q. And you sent Alvin from the front end of this car
back to the back with a little two-cell flashlight to warn the
Perdue car coming down the road?
A. That is right.
page 252 r Q. Do you tell the jury you had 60 candle· powers burning at the time and yet you sent mm back
with a little two-cell flashlight to warn on-coming traffic?
A. Yes, sir.
Q. You said after die train passed you cut down your
headlights, is that .correct?
A. Yes, sir.
Q. Why did you tell the jury you cut that down?
A. I tried to start the truck and it would not start and I
figured if I cut the headlights down it would give me more
juice to start her.
Q. So you cut the headlights down?
A. Yes, sir.
Q. And do-and it would also give it more juice if you
would cut down the lights on the rear?
A. I did not cut them down.
Q. It would give it more juice though if you would cut
down the lights on the rear?
A. Yes.
Q. And you were trying your best to get your truck
started?
A. Yes, sir.
Q. And you were grinding on your starter there to see
why it would not start, you used your starter?
A. Yes, sir.
Q. And you were afraid you would run your battery
down so you cut your headlights down to keep from running
your battery down so you could keep on trying to
page 253 r start it?
A. That is right.
Q. Then you got out and looked und~r your hood and
got back in again and tried to start it?
A. Yes, sir.
Q. Then you got back on the ground before you ever
went back to see about any flares,. is that correct?
A. That is when I got the flares and set them down.
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Q. It had been some little time after the train went by
before any of those other cars came along, had it not?
A. No, sir, a bus and four or five automobiles pulled in
beside me.
Q. You told us about that before, been some little time
after the train passed before Alvin came along, had not it?
A. Been a few minutes.
Q. And Alvin had been there a few minutes before another one of those other cars came?
A. Not so very long.
Q. While he was trying to flag these cars down what
were you doing-up trying to start the truck?
A. Yes, sir.
·
Q. Up in the cab trying to start the .car?
A. I raised the hood and tried to see what was
page 254 r the matter.
Q. You told \IS about that but after Alvin came
back you got back out there in the cab and tried to start it?
A. That is right.
Q. And you saw this car coming from the east?
A. Yes.
Q. You were up the cab then?
A. No, sir, on the ground.
Q. When did you get down on the ground?
A. After I got up in there and saw it would not start.
Q. I thought you said you h.ad Alvin. out there to flag
the cars down and you were in there trying to get it started?
A. Well, I was; I did not stay in the truck all the time.
Q. That is right; when this other car was corning you
got out and directed Alvin to flag him down; when Alvin flagged the on-coming .car from the east where,was Alvin standing?
A. Car corning from the east?
Q. Yes?
A. Standing in front of the tractor in the other lane.
Q. In the north traffic lane?
A. In the lane going west, yes, sir.
page 25 5 ~ Q. Was he down as far as the railroad tracks?
A. Between the tractor and the railroad track.
Q. He was between the tractor and the railroad track try.ing to flag the car down?
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A. Yes, sir.. ·
Q. He was not over in the south lane of traffic, the one
your truck was in at all. You tell the jury he was over in the
north lane of traffic flagging him down?
A. Yes, sir.
Q. Right in front of the oncoming .car?
A. Yes, sir.
Q. You were not using any of the north traffic lane were
you?
A. No, sir.
Q. When did he leave this northern traffic lane that you
tell me he was in the middle of and go away and start walking
this white line in the middle ·of the road?
A. When he came back to stop the other car coming
down.
Q. Had he stopped the other car coming down?
A. Yes. Slowed down, didn't stop.
Q.. The one from the east sJowed down, didn't stop you
say?
A. Yes.
Q. Where was that car with reference to the railroad track
when he decided to get out of the north traffic lane and start·
ed to walk the white line?
A. Where was the car going west?
page ~56 ~ Q. Yes?
A. Wnen Alvin started back the other way?
Q. Yes?
A. He had not approached the crossing.
Q. That don't tell us anything, he might have been in
Roanoke.
A. I would say. r 5 o feet or maybe more from the crossing.
Q. He was r 5 o feet from the crossing before Alvin left
the north traffic lane?
A. Yes, sir.
Q. Then Alvin came across in the south, or the lane you
were in then is that correct, Alvin .came back to where you.
were?
~ A.
He come on back to the truck.
Q. And you were standing ba~k of the cab?
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A. On the north side of the cab.
Q. And he came over to where you were and you said
"Alvin, I expect you had better go back there and stop that
car coming from the West'' ?
A. I told him to go back and stop the .car coming from
the west.
Q. And then he walked on back to the rear of the truck,
is that what you tell the jury?
A. I don't know whether he walked or whether
page 25 7 ~ he ran.
Q. You were watching him, weren't you?
A. No, no, sir, no.
Q. Were you or weren't you?
.
A. I was .not.
Q. You were not watching him, yet you tell the jury
you saw him over on that white line?
A. When he came back by me he came ha.ck near the white
line.
Q. Were you watching him when he went back there or
not?
A. Not all the time.
Q. After Alvin passed you at the .cab you told him to go
back and stop that car, did you see him go on the white line
back of that truck?
A. Yes, sir, near the white line.
Q. Why did you just tell the jury you did not know
whether you saw him the whole time; you now tell the jury
that you did see him, is that correct?
A. Yes.
Q. And you were watching him, is that correct?
A. I just don't remember whether I watched him all the
time or not.
Q. You do not know whether you were looking back in
the direction all the time or not?
A. No, sir.
page 258 ~ Q. You might have been looking that way part
of the time and back east the other part of the
time?
A. No, sir.
Q. You don't know exactly what you were doing?
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A. Not all the time.
Q. And you tell the jury you do not know whether you
were looking east or west yet you could estimate the speed of
the Perdue car coming from a westerly dirction?
A. I was standing beside the truck when the Perdue car
was coming up the road 3/ 4 of a mile away.
Q. You could see be was doing 5 o miles an hour?
·A. I would say approximately 50 111-iles an hour, yes.
Q. You were watching the car coming from the east at
the same time and ·yet you could say that Perdue was coming
from the west doing 50 miles an hour, is that_ what you wa·nt
that jury to believe?
A. That is what I said.
Q. If you said it you want them to believe it?
A. That is right.
Q. That was when you were estimating the speed, not
when he came up .close to the tractor?
A. He never did check his speed; if he didQ. (Interrupting) He never did check his speed; you
do not know whether you were looking east or west, but you
tell the jury he never did check his speed, is that correct?
page 25 9 ~ A. That is right.
Q. Y cu told this jury just a minute ago that
after this accident you went back to the Perdue car, is that correct?
A. Yes, sir.
Q. Did you offer Mr. Perdue any assistance?
A. Mr. Hall did, got him out; he had gotten him out
when I got back there.
Q. Mr. Hall had gotten him out when you got back
there?
A. That is right.
Q. And you did not offer him any assistance?
A. Mr. Perdue?
Q. Uh, huh?
A. Well Mr. Hall was standing there helping him.
Q. What were you doing all that time?
A. I tried to start the truck and could not get it started.
Q. After the man crashed into the back of the truck, with
the wreck back there and the man maybe bleeding to death you
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got back in and tried to start the ruck; is that what you tell
this jury?
A._ No, not after the crash.
Q. All right, what were you doing after the crash while
Alvin was back getting the man out of the car?
A. By the time I got back there he had already had him
out of the car.
Q. By the time you got back the length of the
page 260 r truck Alvin already had the man out of the car?
A. I was up near the front of the truck at the
time it hit.
Q. How did you get up near the front when the last time
you placed yourself, you were near the cab?
A. There is not much difference between the cab and the
front, it is all the same.
Q. Between the time you ·told Alvin to go back and the
time the car hit, you had walked to the front?
·A. Yes.
Q.. Instead of walking towards the back you were walking towards the front?
A. I was standing.
Q. And it took you a long time to get back the distance
of your trailer-long enough for him to get this man out and
have him out when you gQt back?
A. He was out on the ground when I got back there.
Q. When the Sheriff got back to the· scene of that acci--·
dent you had already been back in the cab, had not you, trying
to start your truck?
A. When the Sheriff got to the scene of the accident?
Q. Yes?
A. Yes, sir.
Q. And when Mr. Lee got there, the Deputy Sheriff, or
Mr. Boone, the Deputy Sheriff, you had already gotten back
into your cab and had the motor started?
A. Yes, sir, I think I had the motor started
page 2 6 I r When they got th.ere,
Q. Then after the Sheriff arrived you went with
the Sheriff on ha.ck to this Perdue car?
A. Yes, sir.
Q. You just told that jury a few minutes ago that no
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one had been to the Perdue car between the time of the wreck
and the time the Sheriff got there; you had been up in the cab
and you do not know who had been back, there do you,.beside
yourself?
A. Mr. Hall went back there.
Q. You know Mr. Hall had been back there and you
know you had been back there?
A. He helped Mr. Perdue out of the .car.
Q. And between the time you got in the cab and the
Sheriff got there you do not know who else got there?
A. Had not been anyone besides Mr. Hall and myself.
Q. How do you know if you were up in the cab; how do
you know who was there?
A. There was not anybody else around there; if they
were back there they must have been invisible.
Q. But you had been back there?
A. I went back to the car but I was not in the car.
RE-DIRECT EXAMINATION
By Mr. Kime:
Q. At the time Hall came up had you placed any
flares out, or had you not?
A. At the time Mr. Hall was there?
Q. Yes?
A. Yes, sir.
Q. I understood you a little bit. ago to answer Mr. Scott
and tell him that you had not placed any flares there when ·he. was asking you, I won't be certain about it?
A. No, sir, I had placed one flare out before Mr. Hall
got there.
Q. I did not· understand _you on your examination-did
you say anything to-Mr. Scott has asked you whether you did
anything after this crash, - you just stood there and did nothing; did you say anything to the driver or anybody in the
Palmer car in regard to Mr. Perdue over there?
A. Yes, sir.
Q. What did you say?
A. One of the fellows asked if he could give us any help
or anything the matter; I said "Yes, how about taking this:

page
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gentleman to the hospital" and they said "Sure".
Q. Where was Mr. Perdue then?
A. He was sitting on the bank.
Q. Had he gone overA. Mr. Hall helped him.
Q. Do you remember which bank-north or south side.
A. South side; just on the south side.
page 263 ~ Q. What happened to the car then that took him
to the hospital after you had that conversation.
A. He went on up west and turned around and come
on back then.
Q. And then is when they put Mr. Perdue in the car and
took him to the hospital?
A. Yes, sir.
Q. Did you ever ask him their names or anything?
A. No, sir, I did not. .
Q. Did they say they would take him to the hospital?
A. Yes, sir.
Q. And you stayed there?
A. Yes, sir.
RE-CROSS EXAMINATION
By Mr. Scott:

Q. When you asked them to take him to the hospital you
had already been over and looked at him but Alvin had him
over there on the side of the road, and you saw he neeedd to go
to the hospital before you asked them to take him to the hospital had not you?
A. Sir?
Q. Before you asked these people to take this man to the
hospital Alvin already had him on the bank and you ·had been
over and looked at him and saw he needed to go to the hospital
before you asked them to take him?
A. Sure, yes, sir, I knew it, his face was bleedpage 264 ~ ing, he was rubbing his face.
Q. That was the reason you knew he should go
to the hospital?
A. I thought it was the best thing for him to do.
Q. You told thi.s jury just now when Alvin came down
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there you asked Alvin to loan you his flashlight, he went to his
car and got it and came back, and then you went to the back
of the truck where you had your flares and got your flares out
and found only one of them would hq,rn?
A. I already had the one out and tried to see what was
wrong with the others.
Q. That is not what you told me just now; you told
me just now you did not have any flare out and you did not
put it out until after Alvin got there and you borrowed the
flashlight?
A. I had the one out.
Q. You mean you made two trips back to the .compartment, and. you went back and got one flare and after Alvin
came you got his flashlight and went back to the same compartment and got two more?
, A. I already had the two sett.ing down on the little steel
plate down there.
·
Q. \Vhy did you tell me just now Alvin got there before
you took any of those flares out? Why did you tell this jury
that?
page 265 ~ A. Why?
Q. Yes?
A. I did not tell them that.
By Mr. Scott:
Let the· jury be the judge of that.

That is all.

Witness excused.
The following testimony was taken out of the presence of
the jury for the purpose of the record:
MR. E. E. WALDRON, (Recalled) for further examination byMr. Kime:

Q. Mr. Waldron, you were ,on the stand today before
dinner and while testifying you were asked whether or not in
the course of your duties as Sheriff you had investigated a good
many wrecks and had from your observation, undertaken. to
formulate any opinion as to what had occurred in connection
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with the wrecks,; is that true that you have had a good deal of
experience.
page 2 66 r A. Yes, sir, a good deal.
Q. Is it the duty of officers generally when they
are called to the scene of an accident or wreck to make all the
observations that they can in order to try to determine from
the physical elements right on ground what actually did happen?
A. Yes, sir.
Q. In this particular .case when you went to Kumis crossing on th~ night of June r 3th, did you yourself personally make
an investigation at the scene of this accident in order to undertake to determine as best you could from the knowledge you had
gained from the past, applying that kno,wledge to what you
saw out there, and from that did you undertake to formulate
any opinion as to what did actually happen?
A. Yes, sir.
Q. I believe you told us this morning, or I will ask you
the question-that you did observe the position of the tractor
trailer truck on the highway, you observed the position of the
Mercury sedan that had .crashed into the rear of it; you observed the character of the road at that point, not only the
width but the surface condition of the road and all; is that correct?
A. Yes, sir.
Q. And you at that time also observed certain marks
made by, as you testified, the tires on the Mercury sedan indicating that the brakes had been applied to that
page 267 r Mercury sedan prior to the time the front of it
crashed into the rear of the trailer; is that correct?
A. Yes, sir.
Q. I believe you further stated that you saw those skid
marks measured-stepped off, rather-and that was done in
your presence, and they were 1 9 steps and you estimated that
the officer, one of your Deputy Sheriffs who was doing the
stepping, stepped approximately a yard?
A. Yes, sir.
Q. And you estimated that the length of those skid
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marks from where they started to where they stopped, were approximately 55 to 60 feet; is that correct?
A. Yes, sir.
Q. Now, you were also present at the time the wrecker
arrived and pulled the Mercu,ry sedan out from under the back
of the trailer truck; is that correct?
A. Yes, sir.
Q. And you saw that it was necessary to pull it back with
a wre.cker?,
A. Pull it out, yes, sir.
Q. That it could not be freed by the trailer truck moving forward; is that correct?
A. Yes, sir.
Q. Jammed under it?
A. Yes, sir.
page 268 ~ Q. Did you observe about the damage done to
the Mercury automobile?
A. Yes, sir, as best I could.
Q. And the damage done to the back of the truck?
A. Yes, sir.
Q. Now, Mr. Waldron, from all the observations you
made out there that night, based upon your previous experiencein investigating accidents, and particularly with reference to the
physical marks left on the highway and the condition of the vehicles after the wreck and their position, do you feel like you
are in a position to express an opinion as to the approximatespeed of the Mercury Sedan prior to the time the brakes wereapplied and had started to skid before it crashed into the rear
end of the truck?
' A. Yes, sir, I believe I can at least say what I think about
it from examining both of them.
Q. Would that opinion expressed by you be based upon
your past experience in examining wrecks and the causes of
them?
A. Yes, sir.
Q. Would you say that the Mercury sedan prior to the
time that the brakes were applied, was traveling at a slow or
moderate or a fast rate of speed?
A. I would say a fast rate of speed.
Q. You have answered the prior question to the effect
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that you were of the opinion that the Mercury sedan was traveling at a fast rate of speed at the time the brakes
page 269 r were applied and prior to its crashing into the rear
of the trailer. Can you estimate approximately
what you mean by "fast" rate of speed in miles per hour?
A. I think I can, yes, sir.
Q. What would that estimate be?
A. I would say that car was traveling between 5 o and
60 miles an hour, or 55 and 60 miles an hour.
Q. At the time the brakes were applied?
A. At the time the brakes were applied.
Q. And that estimate is made upon what you personally observed from your investigation at the scene of the accident, coupled up with your knowledge gained from investigating prior accidents?
A. Yes, sir.
CROSS EXAMINATION
By Mr. Messick:
Q.

A.

,Q.

How long have you been Sheriff of Roanoke County?
Three years and one month.
How many Deputies have you had in the last three

years?
A. Seven.
Q. They investigate automobile accidents too, don't they,
as well as you?
A. Yes, sir.
page 2 70 r Q. A good many state police in this area that
investigate accidents too, aren't they?
A. Yes, sir.
Q. How many accidents did they have in Roanoke
County during the year 1940?
A. I did not keep any account of it, sir.
Q. How many .did they have in 193 9?
A. I could not tell you that either.
Q. How many did they have in 194 I?
A. I do not know exactly how many they had that year.
Q. How many did they have in 1942?
A. I cannot tell you how many they had in 1942.
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Q.

How many did you go to the scene of in 1942?
A. In I 942, I would say that I approximately went to
the scene of-only such accidents as this or what kind of accidents are you talking of?
.
Q. I said how many did you go to the scene of in 1942?
A. I could not tell you without checking my records, but
we keep records of them; I would say maybe 15 or 20.
Q. How many did you go to in 1941?
A. I just could not tell you-more than I did in 1942.
Q. Did you see any of those accidents during 1942-4 I
yourself?
A. See them happen, you mean?
page 27 I ~ Q. Uh, huh?
A. Well, I don't know that I saw so many of
them happen;! most always arrived just after they happen.
Q. Did you see any happen?
By the Court:
Were you an eye ·witness to any?
A. No, sir, I don't think I was in 1942.
Q. What business were you engaged in before you became Sheriff of this .county?
A. Handling automobile insurance and settling claims.
Q. You were insuran.ce adjuster?
A. I was; yes, sir.
Q. Assuming that the highway is dry, that it is level,
that it is paved, asphalt pavement-the same as this highway
was, and that the car is equipped with four-wheel brakes, in
good working condition, the car has been driven say approximately Io, ooo miles-we will call it an average automobile.
how far will an average car travel after the brakes are applied,.
at 40 miles per hour?
A. Car traveling at 40 miles an hour-you mean theweight of a Mercury?
Q. Yes, sir?
A. I drive one-I know the weight, I think. A car
traveling at 40 miles an hour after applying the brakes and all
four wheels skidding, it would travel around 3 5 to 5 o feet.

Clyde E. Perdue v. 0: W. Patrick ~ Lee Compton Lines

205.

Mr. E. E. Waldron (Recalled)

Q.

page 2 72

You are acquai~ted with this pamphlet put

r out by the Division of Motor Vehicles of Virginia

on the Questions and Answers of the Motor Vehicle Code of Virginia-you have one, don't you, Sheriff? ·
A. Yes, sir.
Q. Don't you know in response to a question as to how
far will an average .car travel after the brakes are applied at 40
miles per hour that that pamphlet says it will travel 84 feet?
A. That pamphlet might say that, but I did not-because I don't think it would.
Q. Don't you know that this same pamphlet-this test
that is made by cars-made by the State Testing numerous ones
to test numerous distances after the brakes are applied, says if
your brakes are in really good condition that at 40 miles per
hour it would travel 7 I feet before coming to a stop?
A. Yes, sir, I know that is in the book. ·
Q. Do you mean to say that this book put out by the state
is not correct?
A. No, sir, I didn't say that.
By the Court:
In this case we do not know bow far the car would travel
before it would stop be.cause the truck stopped it.
Q. Mr. Sheriff, do you know how much damage was
done to this car by the wrecker pulling it out from underneath·
that truck?
page 273 r A. No, sir, I could not tell you just exactly how
·
much was done by the wrecker. pulling it our, but
I can tell you it was almost ruined by running under there.
Q. This pamphlet put out by the Division of Motor
Vehicles, State of Virginia, isn't it (indicating)?
A. Yes, sir.
Q. It is the pamphlet that is used for operators license and
inspecting cars, isn't it, sir?
A. Yes, sir,
Q. I will ask you if, on page 9 of that pamphlet, if the
question is not asked - "How far will an average car travel
after the brakes are applied at 40 miles an hour" and if the
answer, at 40 miles per hour, isn't that "the .car will travel 84
feet" -that is correct, isn't it?
A. What page is that?
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Q. Page 9 - that is the right answer, isn't it?
A. Yes, sir, 84 (after examining p~ge 9 of book).
Q. Then in black letters set forth in blocked off spaces
on that page, speaking of braking distances, it says: ·'If your
car has 4 wheel brakes they are illegal unless they will stop your
car as shown: Speed 20 M.P.H., Foot Brake 25 ft. Hand
Brake 75 ft.; if your brakes are really good, you can stop about
this this: 20 M.P.H. 18 ft." isn't it?
A. That is right.
Q. 30 M.P.H. 40 ft.?
A. That is right.
page 274 ~ Q. 40 M.P.H. the distance is 71 feet?
A. Yes, sir.
Q. 50 M.P.H. 111 feet?
A. Yes, sir, but there is difference in some surfaces; there
can be a hard surface and then there would be a slick surface.
Q. I am assuming now, and this pamphlet is based upon,.
a hard surface asphalt road, dry ·condition, isn't it?
A. There is a lot of hard surface asphalt road, dry condition, and still one surface be slick and the other one rough.
Q. This was rough, was it not?
A. That road up there is pretty well worn, I would call
it slick road.
·
Q. It will go farther on rough than it would on slick?
A: No'. sir, I would not think so.
·
Q. But your experience is that you consider yourself an
expert on these things, based on your investigation of automobile accidents in Roanoke County?
A. I would not say that I was an expert; I know a wholelot about wrecks.
Q .. You would not say you were an expert but you know
a whole lot about wrecks?
A. Yes, sir.
By Mr. Messick:
That is all.

page 275 ~

RE-DIRECT EXAMINATION

By Mr. Kime:
Q. As a matter of fact, Mr. Messick has been reading you:
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from page 9 of a little pamphlet -- "Questions and Answers on
the Motor Vehicle Code of Virginia"·- prepared for distribution
by the Division of Motor Vehicles in Richmond. Do you know
whether the distances specified as stopping distances, if your
brakes are really goo_d, set forth on page 9, _;_ good means
actually a lo.eking and sliding of 4-1,wheels or an automobile
merely stopping without having a locking of four wheels an_d
sliding them; do you know which it is based on?
A. No, sir, I qon't know which they mean.
Q: In other words, from your examination made out
there on the night cf June 13th, it would be difficult to tell
how much farther the automobile-the Mercury car driven by
Perdue-would have gone if it had not gone into the back end
of this truck?
A. No, sir, no way you cculd tell how much farther it
would have gone.
Q. But after having apparently locked all four wheels
and made a mark-black mark on the surface of the road for
between 5 5 and 60 feet, it still had the force to tear the Mercury up as indicated by the pictures and the testimony here and
as you found it there on the road that night?
A. Yes, sir, drove under the truck to the axle.
RE-CROSS EXAMINATION
By Mr. Messick:
Q. How many tracks were left behind the Mercury carthe Perdue car?
A. Do you mean how many skid marks?
Q. Yes, sir?
A. In some places you could see three: the most places
just 2; looked like the .car was almost skidding in a perfect line.
Q. You mean three tracks?
A. Yes, where the hind wheels was not exactly in line
with the front.
Q. Do you mean to tell the court that the rear wheels
won't follow exactly-in line with the front?
A. Certainly they won't.
Q. It would be four instead of three would not it?
A. It could be 4, but one might not be seen as easily as
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the other.
Q. Were there three or four?
A. All I remember seeing was .2.
Q. Then if all you saw was 2, you could not tellA. (Interrupting) No, sir, I only examined that road
at night.
Q. If all you saw was 2, y.ou could not tell whether four
wheels were sliding or two sliding, could you?
A. Yes, because where the car stopped there was skid
marks from the back wheel on up to the front; that would lead
me to believe they were all sliding.
page 277 ~ Q. Was there a vacant space in there between
the two?
A. No, sir, I said the black marks was from the back
wheel to the front.
Q. The black marks were from the back wheel to the
front?
A. Yes, sir.
Q. At that time the whole front end was fast underneath
the truck with the weight of the truck down on it?
A. But the rear wheels were not.
Q. They were practically up there, weren't they?
A. Not exactly, no, sir.
Q. They were made by the front wheels you think?
A. Part of the marks I would think was, yes, sir.
Q. If the back wheels did not get all the way up, then
there was ·bound to have been a space in between there?
A. There was a space between the wheels-the front
whees had skidded and put a black mark there.
Q. There was a space where there· was not any skid; do
you know whether or not the front wheels made the only
black marks or whether the rear wheels made any at all?
A. No, sir, I .could not say. From the looks of them
they had all been skidding, but now right down to the technical nature of it I could not say; I know the front ones were
skidding.
Q. Mr. Kime has asked you about you know
page 278 ~ whether or not this braking distance.here (indicating in book) means when your wheels are
sliding or not: don't you know that these tests that were made
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by the Motor Vehicle ·Department ·of Virginia on -..which .they
put out this pamphlet, were made by taking various automobiles
on a paved asphalt pavement or highway and on various types
of highways, and having the car run up to a certain point and
throw on the brakes and see what distance :it would stop in
after the brakes were thrown on at a given point-stop _it as
soon as you could. As Sheriff of this County, don't you know
that is the way the Motor Vehicle Department made that investigation?
A. I do not know it; I would think that was the way
they did:it; .I was·not with them.
By Mr. Messick:
We ask that this page 9 of this book be made a part of the
record.
(Said page 9 is here filed as a part of the evidence,
marked · ·Exhibit ·No. E'')

RE-RE-DIRECT EXAMINATION
By Mr. Kime:
Q. Mr. Sheriff, Mr. Messick has asked you .a number
of questions in regard to whether all four wheels on .this particular Mercury car made a mark on the highway, and.I understood you to testify you knew the front wheels were making ·a
mark because that mark after the Mercury car
page 2 79 ~ .came to a stop under the rear of the truck, or
rather those .marks extended from the front tires
back to the rear tires, is that correct?
-A. Yes, sir.
Q. Is it not true and a well known fact that if only the
front tires were locking and ·not the rear tires, too, and if the
rear tires had not been carrying at least an equal amount of
braking power on the surface, that the car w.ould ::have .gone
sideways, and turned over instead of going in a .straight line for
5 5 tor6o feet?
A. It probably would have turned sideways ·to some extent.
Q. The marks·indicated it went straight, is that correct?
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A. Yes, sir, that is what we gathered that night with a
flashlight.
By Mr. Messick:
I object to that evidence.

By the Court:
I am not letting any of it go to the jury.

By Mr. Kime:
Of .course, we except to y<;>ur Honor's ruling in refusing
to allow this evidence to. go to the jury.
Witness excused.
(Jury returns to the ~ox)
page

280

r MR.

J. W. WALTON, being first duly sworn,.
testified as follows:
DIRECT EXAMINATION

By Mr. Kime:

Q. What are your initials?
A. J. W.
Q. Mr. Walton, you are mechanic for Lee Compton
Lines?
A. Yes, sir.
Q. Did you inspect this trailer truck that was involved
in an accident on the night of the I 3th of June after it was:
brought back?
A. On the morning of the I 4th after it was brought in
after the accident.
Q. As I understand you were .not up there, but you inspected it after it was brought in?
A. Yes, sir.
Q. Will you tell the jury, and this is also for the purpose of the record, tel1 the jury what damage was done to therear of the truck?
A. It has a .cross member right on the back end of the·
truck and that was bent in; it is 1 /8 o.f an inch steel and it
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went on up in under to the axle-tore off all the lights under
lt and tore one of the wheel posts off, and the nipple-rather
the hose loose from it, and bent the other, and bent the brake
rods that are on the rear and I had to replace all of those.
Q. From the damage done to the rear of the
page 281 r truck could you tell from where the impact had
come-that is, had it been sideways-either from
the right or left or straight from the rear; could you tell?
A. It come right straight from the rear-right straight
into the center of the truck.
Q. Could you tell that from the actual damage done?
A. From the lick-the marks that was left 0111 the .cross
member.
Q. Is that cross member braced under the truck-is it
braced?
A. It is on each side.
Q. How was it braced-what character of brace has it?
A. It is a kind of triangular brace under there that runs
from the bottom edge of the cross member and fastens to the
bottom of the floor on the trailer.
Q. Is that a light brace or a heavy brace?
A. It is the same as the .cross member 1 /8 inch thick.
Q. How many of those braces are there?
A. There are two to one cross mem her.
Q. And as I understand you to say the lick came in between them?
A. Between the two braces.
Q. You spoke of the lights being torn off, I imagine they
were completelyA. (Interrupting) They were completely torn off.
Q. Did the tail light connect to the directional
page 282 r signal light?
A. No, the directional signal lights are separate
from the tail lights.
Q. Were the directional signal lights torn away, too?
A. They _were both torn away too.
Q. Were the .cat eye markers on either side hurt?
A. No, sir.
Q. Could you tell whether or not the lick of the object
that struck it came between those or not?
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A. It looked as if it did; there was no marks on the cat
eyes at all.
Q. So that this will get in the record, too, Mr. Waltontake "Exhibit. B" which shows the rear of the truck-and does
this exhibit show the tail light and the directional signals?
(Hands Exhibit B to witness)
A. Yes, sir, ru?-re is your directional signal right here (indicating)-the right ha·nd one and this is the left (indicating)
hand.
Q. Point out the tail light?
A. This -is the tail light in the center and this is the left
hand tail post and this is the right hand tail post (indicating on
picture).
Q. The cat eyes you refer to just now-will you point
out those-they are on the extreme side of the truck at the
corner?
A. Just at the bottom edge.
page 283 ~ Q. Do you know · the overall width of that
truck, side to side?
A. Eight foot.
By the Court:
You might ask him from the cross member to the axle.

Q. What is the distance from this cross member that you.
referred to back to the axle?
A. Four foot.
By Mr. Kime:

It is understood if all the dimensions are not in, we will
put them in.
Q. Now, in regard to the light switches, Mr. Waltonhow many marker lights are on the truck?
.A. There is 8 marker lights on the rear and 2 on the·
front of the trailer.
Q. Are those marker lights all on the same switch?
A. No, sir; oh, yes, all of the marker lights on the trailer·
are on the same switch: headlights are on different one.
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Q. Then· tqe marker lights and head lights are on separate switches, is that right?
A. Yes, sir.
Q. Is the tail light on the same switch with the head
lights or marker lights?
A. Marker lights.
page 284 r Q. So if you cut the headlights on or off, it
would not effect the marker lights unless they.
were cut on or c.ff too?
A. No, sir.
Q.. And if you cut the tail lights down to dim that would
not have any effect on the marker lights?
A. None whatever.

CROSS EXAMINATION
By Mr. Messick:

Q. All the marker 1ights are on the same switch, aren't
they?
A. Yes, sir.
Q. That is the ones in front, the ones in the side and the
ones in the ha.ck are all on the same switch?
A. That is right.
Q. And the tail light on the switch with the marker
lights?
A. Yes, sir.
Q. And the marker lights all have 1 2 candle power
bulbs?
A. No, sir.
By Mr. Kime:
Those marker lights met the requirements of the Department of Highways and are in compliance with the Virginia
Statute?
A.
page 285

Yes, sir.

r By the Court:
I don't know what the law on that is.

· By Mr. Kime (continuing)
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Q. That truck-that particular truck invoh·ed in this accident, how long has it been operated by the Lee Compton
Lines, do you know?
A. I could not tell you.
Q. Has it been operated as much as year?
A. Yes, sir, I have been there ten months.
Q. Has it been inspected?
A. Yes, sir, ever year I have been there.
By Mr. Messick:
Just say it passed State inspection, that is all.
By Mr. Kime:
It came up to the requirements when it was inspected, did
it, as to lights?
A.
Q.
A.

Yes: sir.
Marker lights and all?
Yes, sir.

By Juror:
What kind of brakes are on that trailer truck?
A. Combination vacuum and hydraulic.
Q. I believe you say one of the posts was broke loose,.
is that right?
A. Yes, sir.
Q. What effe.ct would this have on the brakes if you
would try to pull the truck off?
A. What effect would it have on the brakes?
Q. Yes, sir.
page 286 ~ A. With that post nipple pulled off and it
twisted around you would not have any brakes.
on the trailer at all, you could cut those off.
By Mr. Kime:
You would have the brakes on your tractor but not on
your trailer, is that right.
A. That is right.
Witnes excused.
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MR. J. G. FULCHER, being first duly sworn, testified as
follows:
DIRECT EXAMINATION
By Mr. Kime:

Q. You run the Glenvar Garage?
A. Yes, sir.
Q. Mr. Fulcher, I believe on the night of June 13th you
were c~lled up to Kumis crossing to the scene of a wreck?
A. Yes, sir, that is right.
Q. Did the State Officers call you-I mean county oifficers?
A. What officers?
page 287 ~ Q. Yes?
A. County Officers.
Q. When you got there, did you find a Mercury sedan
wedged under the rear of a trailer truck?
A. Yes, sir.
Q. Did you go there personally, yourself?
A. Yes, sir, went personally myself.
Q. Would that sedan come loose from the trailer truck
without hooking your wrecker up and pulling it out?
A. No, sir, it was wedged under and when he tried to pull
off the car would follow the trailer.
Q. I believe this Mer.cury sedan is in your garage now?
A. Yes, sir.
Q. And has been ever since it was brought in?
A. That is right.
Q. Right there in your garage?
A. Yes, sir.
Q. · And I believe you have also examined it-I mean
gone over it?
A. Yes, sir.
Q. And made a repair bill did you?
A. That is right.
Q. Mr. Fulcher, how badly .was the front of that Mer~
cury car torn up?
A. Right bad. I will tell you.
page 288 r Q. Tell us so the jury will know?
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A. It is the next thing to being beyond fixing;
it is almost past fixing at the present time with parts hard to
get, I doubt if you could hardly repair it.
Q. Was the frame bent?
A. Yes, sir-not bad, though-the frame is bent but not
a$ bad as the rest of it is.
Q. Of course, you actually saw it under the trailer?
A. Yes, sir.
Q. From your examination of it and from what you saw
there, did it tend to indicate, or are you prepared to say whether
or not it struck almost center head. on-straight on?
A. That is right; I do not say it was perfect center, but
just as near center as you could drive it.
Q. Was the block broken or driven back?
A. Yes, sir, motor block broken.
Q. It struck everything off the top?
A. Yes, sir.
Q. Right clean-stripped the whole top off the motor?
A. Yes, sir, broke it all up-did not leave it clean, bro.keit up until it is worthless; generator, carburetor.
Q. Did it do anything to the top of the car?
A. Sprung it cut of line, the top of a Mercury as you
know, is made the dash and the top is made together as one
piece, and of .course, it mashed up the front end of that casting
which is part of the top too.
Q. When you pulled it out with your wrecker,
page 289 r was it all the way up-up against the front of the
wind shield?
A. That is right, the wind shield-or what was the
wind shield-was right up against the back of the body.
Q. What was locking it, what was holding it?
A. Apparently the weight of the car going up under had
a tendency to raise it up like, and it wedged under there-no one
particular thing; it seemed like after it wedged under there the
weight of the truck was just on it, the wheels were still free
to roll; when it was run up under there it broke the back of the
motor and such things as that, and you had no way of holding
it, you had no way of fastening it so you could pull it off.· .
Q. Did it go clean to the axle of the trailer?
A. Yes, sir, just as far a~ it could get up under it.
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·Q.
truck?
A.
speck at
Q.

Did you damage it in pulling it out from under the

Not one bit that I noticed of; if it was damaged a
all in taking it out, I have not noticed it.
All the damage was done when it hit?
A. Yes, sir.
,

CROSS EXAMINATION
By Mr. Messick:

Q. The hood, the carburetor, spark plugs-all of the top
of that motor was made out of light material, aren't they?
Q. That hood just light metal?
page 290 r A. Yes, sir.
Q. The same is true of the carburetor, generator
and all things torn off are just light material?
A. Yes, sir.
Q. You say you would not say it hit perfectly in the
~enter, but just as nearly as could possibly be?
A. I say as near in the center as a man could drive it up
under thete. I do not say it was exact center, any way it was
enough.
By Mr. Messick:
Sort of like Judge Henson used to say about his son Billwas not a perfect shot-he just didn't miss.
Witness excused.

DEFENDANTS EVIDENCE CLOSED.
page

291

r

IN CHAMBERS

By Mr. Messick:
We want to move to strike out the evidence on this question of whiskey on the ground that there is ~o proof that this
man was under the influence of any intoxicants, and we either
want it stricken out about the bottle of whiskey or instruct .the
jury as a matter of law there was no proof he was under the influence of it.
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By Mr. Scott:
There is no evidence about it any more than if it had been
in his house.
By Mr. Kime:
There is no way for us to prove that when a man is .picked
up and taken immediately to the hospital, stayed at the hospital for two days, that he was or was not under the influence
of whiskey or whether he had been drinking. If he had been
drinking any at all that was a matter for the jury. Unquestionably. We do not have to show a man was under the influence of whiskey or that he had been drunk. Dr. Davis testified the intern is in the Navy, and while this is not before the
jury, Mr. Wicker finally traced down the nurse who was there
at the time and she is in the navy. We are now at a rather
peculiar time when it comes to summon witnesses-you simply
cannot get them when they are not available. There is no way
we .can get anybody from the hospital who saw
page 292 ~ this man-no one for the dtfense here-until
after he had been discharged from the hospital.
No way for us to tell it; he was taken away from the scene of
the accident before the officers even arrived; there was no way
we can tell. I think we have a perfect right to show that whiskey was in the car. He can show his own explanation of why
it was there. We are not maintaining he was driving while
under the influence of whiskey at the time.
By the Court:
You are not charging he was under the influence of whiskey?
By Mr. Kime:
No, sir, we are not arguing he was under the influence
of whiskey.
By the Court:
I don't see how I could give you an instruction saying he·
was not under the influence of whiskey as a matter of law.
By Mr. Scott:
Before you rule on that-I think your Honor will remetri.-·
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her the first case that went to the Court of Appeals on the .
question of driving permit and what the court decided therethat there must be some causal connection between the thing
which you attempt to hook in the case and the accident iself.
In this .case there is a pint of whiskey found in the
page 293 r car; how it got there we doi not know and no one.
has attempted to say. Here is the defendant himself, who was at the scene of the accident at the time it happened and he does not attempt to say that there was the faintest
odor of alcohol anywhere around that scene. Now, is he had
said there was an odor of alcohol upon this man's breath, or a
single witness had intimated there had been an aroma of -alcohol anywhere around there, then maybe perchance it would
have been worthy of going_to the jury, out the alcohol was in
the bottle, nev~r gets anybody drunk, never gets them under
the influence, and until they have shown at· 1east some suspicion of alcohol on this man, then that certainly should. not
enter into the case, and it has got nothing to do with it.
By Mr. Messick:
These gentlemen have said that they do not contend he
was in any wise under the influence of whiskey. Lets see what
they contend in their statement of defense that they filed:
"And still further said Plaintiff was negligent in that he,
the said Plaintiff had been drinking intoxicating liquors and
this was a contributing factor to the plaintiff's failure to keep
that constant vigil and lookout which the law requires of one
using a highway of this State, and especially a
page 294 r much frequented highway where the traffic at
times is likely to be heavy, all of which factors and
others contributed to and brought about the situation that resulted in the Plaintiffs injuries and property damage so suffered by him.''
By Mr. Kime:
Answering that is very simple: We are charged with over
specific acts of negligence; there has not been any evidence
as to some of them at all; we came in and filed our grounds of
defense in pursuance to· an order of the court directing us to
file grounds of defense and we set that up in our grounds of
defense. At the time we did that, of course, to be perfectly
1o
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frank with the Court we thought we.would have not only the
whiskey that has been destroyed, but that we might have some
evidence that this man had been drinking. We are perfectly
frank to admit to the court that we do not have any evidence to
show that he bad been definitely drinking, but the whiskey was·
inadvertently-to use one of Mr. Hunt's famous expressions-destroyed by the Sheriff in the .course of des~roying other whiskey about two weeks before this suit was brought; this suit was
brought the 28th day of November; this accident happened
the 13th day of June, and several weeks prior to
page 295 ~ the bringing of the suit the whiskey was destroyed. The defendant he spoke cif here never had his
hands on him, not even did he get dose enough to him to smell
his breath: the only person who did have and who testified
for the defendant was Hall who said he helped him out of the
automobile, and ·as to whether he was drinking or not, very
frankly we asked Hall and he said he did not know and we
did not ask him on the stand. We think we have a right to
show what was found in that car regardless of what it was.
If it was anything else besides whiskey these gentlemen would
not say a thing.
By the Court:
I think I can probably instruct the jury that he was not
intoxicated. I do not know what instruction they· will offer,
but as far as striking out the evidence of whiskey that was found
in the car, I don't think I can do that.
By Mr. Messick:
Let me ask your Honor-two witnesses went pn the stand
and testified to what they found in that car.· The first thing
one of them said was a gun and the next was a bottle of whiskey and a watch; they did not stop there, they went a step
farther and proved that this bottle of whiskey ·bore the date of
the 13th day of June, stamped A.B.C.page 296 ~ By the Court:
That was the reason I did not strike it out. Hereyou have the whiskey bought the same day the accident happened.
By Mr. Messick:
Did they come in here and attempt to prove what was the·
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make of the watch or when the watch was purchased, or what
was the make of the gun?
By Mr. Kime:
He came back and claimed both of them; there was no use
in my doing that.
·
By Mr. Messick:
Didn't you also prove that there was two seats in the automobile, a rear seat and a front seat, but you did not prove the
mind of material they were made out of. The who-le object
and purpose for asking about this whiskey and bringing it into
the case being to imply to the jury that this plaintiff was intoxicated. There is no eviden.ce here to justify anything like that.
By Mr. Scott:
He is uncontradicted in this case that he had not been
drinking any whiskey; the jury has to believe that; he is uncontradicted on that. That is the law of this case unless it is
so incredible that no one could believe it, and there is nothing
incredible about it. This court has to believe it; then if so,
what has it to do, with the' case.
page

297

~

By the Court:

The only incredible thing about it is having whiskey in
the .car. I think the proper thing for me to do in this case is to
instruct the jury there is no evidence of intoxicatio,n·; but overrule your motion as to whiskey being found in the car, because
having been found there it is up to the owner or plaintiff, to
satisfy the jury about it.
By Mr. Kime:

It is one of those ell!ments from the plaintiff's own side
we have a right to leave in there to go to the jury for what it
may be worth.
·
By the Court:
I am going to leave it in there. I will give you an instruction from the ~vidence that he was not intoxicated, but I am
going to leave it in there.
By Mr. Messick: '
I will ask you to further instruct the jury that the whiskey
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being found in the car is not material to any issue in the .case.
By the Court:
Lets see what your instruction will be and I will pass on
that at the time. There is no evidence be was intoxicated. I
would say right off hand that the whiskey in his car is just like
any other fact or circumstance, is something to be considered
by the jury. I may be wrong about that-I have not given it
much thought, but I will tell the jury there is no evidence be·
was intoxicated.
page 298

r Exception

by the Plaintiff to the Court's refusal
to strike out said evidence.

By Mr. Kime:
We make a motion to strike the Plaintiff's evidence at this
time on the grounds of contributory negligence, and as a matter of law his evidence shows it-the plaintiff's evidence himself.
By the Court:

I am inclined to let the case go to the jury and pass on the
question after the jury's verdict. Motion is overruled. I do
not mind saying there is a question in my mind of sustaining the
motion, but I feel like there is a question that ought to go to
the jury.
Exception.
By Mr. Messick:
We ask the leave of the Court at this time to put on a
couple of other witnesses so that there won't be any conflict on
the question of the skid marks, which was obje.cted to by Defendant.
Permission is granted Plaintiff to put on the additional
evidence.
Exception.
Court adjourned until 8: 3 o P. M.
page 299

r

NIGHT SESSION

The following evidence is introduced on behalf of the·
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Mr. E. H. Cook '
Plaintiff by permission of the Court heretofore given:
MR. E. H. COOK. being first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Messick:
Q. I want to ask you just one question---on the morning
of the 14th of June, the day after this accident, did you examine
the highway from approximately the bridge down to the railroad tracks to see if there were any_ skid marks?
A. Yes, sir.
Q. Did you see any at all, sir?
A. No. sir.

CROSS EXAMINATION
By Mr. Kime:
Q. Are you not kin to the plaintiff in this case, Mr.
Clyde Perdue?
A. Brother-in-law.
page 300 r Q. You are his brother-in-law?
A. Yes, sir.
Q. Just why was it then that you went down to take a
look the next morning. June 14th, to see whether there were
any skid marks on the road?·
A. I did not go there for the purpose of seeing if there
were any skid marks there-I was on the way to the hospital
and lookedQ. (Interrupting). What made you stop to see if there
were any skid marks-anybody say anything to you about skid
marks?
A. No, sir, I looked to see what happened.
Q. Then you qid not go there for the purpose of actually
examining the road to see where the skid marks were at all?
A. No, sir, I did not go for that purpose. but I was in the
car-another fellow driving-and I looked to see where the
wreck happened.

ti
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Mr. E. H. Cook

0

Q. But you got out of the automobile and examined the
road?
A. No, sir.
,Q. You tell the jury you never even got out of the automobile-you just drove along the road?
A. Yes, sir.
Q. Who pointed out the scene of. the accident to you?
A. Mr. Perdue showed me the day I brought
page 3 0 I r him back from the hospital.
Q. Had anybody pointed out on the morning
of the 14th where it happened?
A. No, sir.
Q. You did not know where it happened?
A. That is why I leaked and.why I say I did not see any
skid marks-I looked from the bridge to the crossing.
Q. In between the railroad bridge which is some 500 feet
to the west of the crossing and you looked all the way to the
crossing?
·
A. Looked from the bridge to the railroad.
Q. And the way you looked-someone else was driving
an automobile and you were headed in an easterly direction
coming towards Roanoke City, and you lookedA. (Interrupting) I looked east and west, I rode both
ways.
Q. Did you go to the crossing and go back?
A. No, sir, I went to the hospital and went back.
Q. I say as you went to the hospital you went down on
the south lane which was the line of the east bound traffic, is:
that right?
A. Yes, sir.
Q. Which side were you sitting on?
A. On the right hand side as I went down.
Q. Were you sitting in the front seat with the driyer?
A. No, sir.
page 302
Q. Where were you sitting-~n the rear seat?·
A. Yes, sir.
Q. Was there anybody but the two of you in this automobile?
A. No, four.

r
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Mr. E. H. Cook
Q. .You were sitting on t_he left hand side of the rear .
seat?

A. On the right hand side of the rear seat.
Q. · You were sitting on the right hand side of the rear
seat as you were going west?
A. Going east.
Q. How .could you see anything except the shoulder of
the road?
A. Look out the back glass.
Q. Did you look out of the back glass?
A. Yes, sir.
Q. Is that the only way you looked at the road to see
whether there was any skid marks?
A. That is the only way I looked doing down.
Q. Coming back where did you look?
A. Sitting on the left of the car.
Q. Never stopped the car at all-and then you were
sitting on the left of the car?
A. Coming back, yes, sir, riding in the middle of the
road coming back, I was on next to the white line go1ing west. .
Q. Why weren't you next to the white lim~
page 3 03 r going down?
A. Just happened to be the way I got in the
car.
Q. Did you get in the car for the purpose of seeing about
skid marks?
A. No, sir.
Q. Who said anything about skid marks in the car?
A. Just trying to find out where the wreck happened.
Q. Who was in the· car?
A. My wife, her brother and his wife and myself.
Q. Mr. Perdue's wife and Mr. Perdue's wife's brother
and you and your wife?
A. That is right, and his brother.
Q. Four of you?
A. There was five .counting Mr. Perdue's wife there, but
she had already been cut that way. ·
Q. Did a single solitary soul know where the wreck happened at all of any of the five of you in the car?
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Mr. E. H. Cook
A. Yes, Mr. Perdue's wife knew, but she did not know
exactly where it happened.
Q. How did she know?
A. She was down a little while after it happened.
Q. His wife came down a little while after it happened?
A. Going towards the ho~ital.
Q. Did she get out and examine the scene of the accident
that night?
A. I don't know whether she did or not that night.
Q. Then if she knew where it happened, why
page 3 04 r was it necessary for you to examine the road between the bridge and the crossii:ig for ~ldd marks?'
A. I was trying to see where the wreck happened.
Q. You were looking for skid marks, weren't you?
A. I was looking for anything that I could see where it
happened.
Q. You were tearing up and down the road?
A. I was looking.
·
RE-DIRECT EXAMINATION
By Mr. Mes.sick:
Q. On the 16th of June. you took Mr. Perdue homefrom the hospital?
A. Yes, sir.
Q. Did you pass by the scene of this ac.cident then?
A. Yes, sir.
Q. Was there any marks of any kind on the highway
that you saw at that time?
A. No, sir.
Q. Did you all examine it on that occasion?
A. No, sir.

RE-CROSS EXAMINATION·
By Mr. Kime:
.
Q. Did not examine it that time?
A. No, sir.
Q. Mr. Perdue never even showed you where it happen-ed?
A. No, sir.
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Mrs. E. H. Cook
By Mr. Kime:
That is all.
Witness excused.
page 3 05

r MRS.

1

E. H. COOK. being first duly sworn, tes. tified as follows:
DIRECT EXAMINATION

By Mr. Messick:

Q. You are the wife of the gentleman just testified?
A. Yes, sir.
Q. Did you go on the 14th of June to the hospital accompanied by your husband?
A. Yes, sir.
Q. And Mrs. Perdue and others?
A. Yes, sir.
Q. Did you all look to see if there was any signs on the
highway to indicate where this a.ccident happened?
A. Yes, sir.
Q. Did you see any signs or marks on the highway to
indicate where it happened?
A. No, sir, we did not.
Q. Did you see any skid marks at all?
A. No, sir.
Q. Did-where did you all look for them?
A. We started looking along before. we got to the crossing-before we got to the crossing on the other side of the
bridge because we did not know where it was, we knew it happened along there some place, but we did not know where.
page 306

r

CROSS EXAMINATION

By Mr. Kime:

Q.

Did you ever get out of the automobile and look at

A.
Q.
A.

No, sir.
Where were you sitting?
I was in the middle of the back, I believe.

all?
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Mrs. E. H. Cook
Q.

You did not have a very good place to look from, did

you?
A. I could see good enough.
Q. Which way were you looking if you we·re sitting in
the middle as you went down-looking over to your left?
A. I do not remember which way I was looking.
Q. Which direction was Mr. Perdue traveling in when
the wreck happened?
A. When the wre.ck happened?
Q. Yes?
A. He was going east, wasn't he?
Q. Wasn't he then in the same lane of travel that your
automobile was in?
A. Yes, sir, I guess he was.
· Q. Were you looking· out over the front or through the
back?
A. Looking both ways.
Q. You were looking both ways?
A. Yes, sir.
page 307 ~ Q. Never got out at all?
A. No, sir.
Q. · Never got out to see whether there was any glass or
anything in the road?
A. No, sir.
Q. Did you see the glass tn the road?
A. I did not.
Q. That was on the 14th, the next morning?
A. Yes, sir, around 1 1 o'clock.
Q. And you never saw any glass down near that railroad
crossing at all?
A. I did not.
Q. That is what I am asking you-what you saw; of
course you cannot testify as to what somebody else saw. That
is all.
Witness excused.
j

By Mr. Messick:
That is our case.

EVIDENCE CLOSED.
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r The

following instructions were offered by the
Plaintiff and given by the court:

A.
The Court instructs the jury that if they shall believe from
the preponderance of the evidence that the plaintiff is entitled
to recover damages, then in estimating the damages sustained
by the plaintiff, they should take into account the bodily injuries sustained by the plaintiff, any disfigurement sustained by
the plaintiff, any disfigurement sustained by him, if any. the
mental suffering or pain undergone, the effect on the health
and nervous system orf the sufferer according to its degree, and
its probable duration as likely to be temporary or permanent,
and the necessary hospital and medical expenses incurred or
such of them as they believe exist, or existed, and fix such damages at such just and reasonable amount as they may believe
from the evidence in this· case will be sufficient to .compensate
for the plaintiffs injuries and also any damage done to his
automobile, not to exceed, however, the amount sued for.
EXCEPTION.
Counsel for the defendant excepts to the action of the
court in giving Instruction A for the Plaintiff on the grounds
that there is no e'vidence of any mental suffering which the
plaintiff underwen.t, aor is there any evidence as to any permanent injuries sustained by him other than the
page 3 09 r scars. There is no evidence as to permanent injury, and there is no evidence o.f there having
been any effe.cts on his health or nervous system.

B.
The Court instructs the jury that where a defendant or defendants rely for defense upon contributory negligence on the
part of the plaintiff, such contributory negligence is not presumed, but the burden is upon the defendant or defendants to
establish by proof such contributory negligence by a preponderance of the evidence, unless the jury shall believe that such contributory negligence is established by the eviden.ce o.f the plaintiff.
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D.
The Court instructs the jury that the auty rested upon the
plaintiff while c,perating his automobile to use ordinaay care
for his safety, that is, such care as an ordinarily prudent person
would exertise under like circumstances. And if the jury
believe from the evidence that the plaintiff, while operating his
automobile along the highway in question, used that degree of
care that an ordinarily prudent person would have used under
like cir.custances, then the plaintiff, ·as a matter of
page 3 r o ~ law, was not guilty of contributory negligence.

.

EXCEPTION.
Counsel for the defendant excepts to the action of the court
in giving Instruction D on the grounds first-that it merely ·
states an abstract principle of law without connecting the same·
with the facts in the case; and second, that it undertakes to state,
as a mater of law that the plaintiff was not guilty of contributory negligence without in any way attempting to define or explain to the jury just what contributory negligence is as applied to the particular facts in question; and third, it does not
serve the purpose of enlightening the jury or guiding them in
any way towards arriving at a just and proper verdict.

E.
The Court instructs the jury that the law of Virginia required the defendants to have their truck equipped with lamps.
mounted on the extreme right and left hand rear top corners of
their truck and trailer, each of which lights shall be capable of
projecting a light, visible under normal atmospheric conditions for a distance of at least 3 oo feet to the rear of such vehicle; and to have had said lights burning at the time of and immediately before, the accident. And if the jury believe from a
preponderance of the evidence that the truck and
page .3 r r ~ trailer of the defendants was stopped on the paved portion of the highway, and at the time of
, and immediately before the accident, such lights were not burning, then the defendants are guilty of negligence: and if such
negligence was the proximate cause of the accident, then the
. jury should find a verdict for the plaintiff, unless they further-

0
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believe, from the evidence, that the plaintiff was guilty of contributory negligence.
EXCEPTION.
Counsel for the defendant excepts to the 3ction of the
.court in giving Instruction E on the grounds that it is a very
misleading instruction and would be confusing to the jury.
There is no evidence in here in any way that the lights were not
visible under normal atmospheric conditions for a distance of at
least three hundred feet from the rear of such vehicle; no evidence on which the jury can base any finding. It is misleading and is an invitation to- the jury to go into the realm of conjecture.

F.
The Court instructs the jury that the law of Virginia required the defendants to carry on their truck three flares or
torches in reasonably good working conditions and that when
said truck was disabled, and stopped upo.n the
page 3 I 2 r travel porticn of a highway, the operator of said
truck was required to place or cause to be placed
on the highway such flares or torches. The cperatc,r of said
truck was required to pla.ce one of said flares in the center lane
of traffic occupied by said. truck and not less than 40 paces
therefrom in the direction of traffic approaching in that lane:
one not less than 40 paces from such truck in the opposite direction, anq one at the traffic side of such truck not closer than Io
feet frcm the front or rear thereof. The Court, therefore, instructs the jury that if they believe from a preponderance of
the evidence that the motor of the truck of the defendant company would not run or start, and the truck was stopped on the
traveled portion cf the highway, then it was the duty of the defendants to have had in said truck three flares or torches in
reasonably good working condition, and it was the duty of the
driver of said truck to have had placed or cause to be placed
such flarer. as above cutlined, and to have had said flares burning; and if the jury believe from a preponderance of the evidence that the defendants did not have said truck equipped with
said flares in a rearnnably g::od working condition, and did not
place or cause said flar-es to be placed pn the highway as above
outlined, then the defendants were guilty of negligence, and if
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the jury believe that such negligence was the proximate cause
of the accident, then the jury must find their verdict for the
plaintiff, unless they further believe from the
page 3 I 3 r eviden.ce that the plaintiff Was guilty of contributory negligence.

EXCEPTION.
Counsel for the defendant excepts to the action of the
court in giving Instruction F on the grounds that it is very misleading and would be confusing to the jury. There is no evidence on which the jury can.base any finding. I do not believean instruction on lamps, rear lights or flares is pre.per in this
case because of the testimony of the plaintiff himself. He did
not look and would not have seen them if they were there.

G.
The Court further instructs the jury that while the maximum speed limit prescribed by law at the time and place of
the accident was forty miles per hour, the plaintiff must drivehis car at such speed c,r in a manner so as not to endanger, or be
likely to endanger, the life,.limb·or property of any person, and
to drive the same with due regard to the traffic, surface and
width of the highway and of any traffic condition then existing.

EXCEPTION.
Counsel"for the defendant ex.cepts to the acticn of the court
in giving Instruction G on the ground that it is misleading to
the jury and would completely the facts and'
page 3 I 4
situation in the case at bar because it Would betelling the jury, as a matter of law, that the plaintiff could have been driving at 40 miles per hour just 65
feet away frcm the railroad crossing when the law requires·
him to drive not more than 5 miles per hour when he is at
least 5 o feet away. This instruction tells the jury as a fact
that the plaintiff could, in that short difference of a few feet.
reduce his speed from 40 miles per hour to 5 miles per hour.
Also under the law of Virginia the so.-called speed limit of
~o many miles per hour must always be taken and read in connection 'with the other portion of the Motor Vehicle Law which
requires as to actual speed limit, that a driver shall n.ever drive·

r
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at a greater rate of speed than the surrounding conditions and
circumstances make proper and careful in order to avoid injury
to others and the 40 mile limit is the maximum when all of
those other conditions are complied with. Therefore, to give
any instruction naming a specific number of miles per hour.
disregarding and ign.oring the important limitations, would be
very misleading.

H.
The Court instructs the jury that if they believe from the
evidence that the plaintiff was driving his automobile in the
south, or proper traffic lane of the highway, then the plaintiff,
while driving his car, had a right to assume that no obstruction
or unlighted objects would be parked or stopped
page 3 I 5 ~ upon the highway in front of his car: however,
the plaintiff must exercise due care for his own
safety by maintammg proper lbokout and keepihg his epr
under reasonable control.
EXCEPTION.
Counsel for the defendants except· to the action of the court
in giving Instruction H on the ground that under the law of
Virginia the plaintiff has no right to assume that a motorist has
a right to assume that they are users of the highway, have complied, and are complying with all the conditions of law. To do
so would overlook emergencies that occur as in this very case,
which caused the truck to stop c,n the highway unexpectedly.
A motorist's right to assume that others will comply with the
law is merely a right to presume that others will exercise reasonable .care under the circumstances and conditions as they find
them to comply with the law, and that presumptic·n can be
exercised by the plaintiff only in connection with the exercise
by the plaintiff himself, of his concurrent duty to maintain a
constant, reasonable lookout for his own safety. The instruction is at best but an abstract principle of law wit~out any effort having been made to couple the same with the evidence in
the instant .case, and further, it completely overlooks the principle of last clear chance.
page 3 16 ~

J.

The Court instructs the jury that there is no evidence in
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this case that proves that the plaintiff was under the influence
of intoxicating liquor.

K.
The Court instructs the jury that where one is suddenly
and unexpectedly placed in a situation of imminent peril of
bodily harm by the negligence of another, and without negligence on his part, he is not required to exer.cise that degree of
ordinary care and sound judgment or discretion which would
be required of him under ordinary circumstances and normal
conditions.
EXCEPTION.
Counsel for the defendants excepts to the giving of all of
the above instructions on the grounds above stated and for the
further ground~ that the plaintiff is not entitled to any instructions in the case, and because he was guilty of contributory negligence as a l1)atter of law, disclosed by his own testimony.
page 3 1 7 r The following instruction was offered by the,
plaintiff and refused by the Court:

C.
The Court instructs the jury that the duty rested upon the
plaintiff while operating his automobile to use ordinary care
for his safety, that is, such care as an ordinarily prudent man
would exercise under like· circumstances. And if the jury believe from the evidence that the plaintiff, while operating his
automobile along the highway in question, used that degree of
care that an ordinarily prudent person would have used under
like circumstances, then the plaintiff, as a matter of law, was not
guilty c,f contributory negligence.
The Court further instructs the jury in this connection,
that where one is suddenly and unexpectedly placed in a situation of imminent peril of bodily harm by the negligence of
another, and without his fault, he is not required to exercise that
degree of ordinary care and sound judgment or discretion which
would be required of him under ordinary .circumstances and
normal conditions. The Court, therefore, further instructs
the jury that if they believe from the evidence that the defendants were guilty of negligence either ~n failing to have the·
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lights burning on the truck· and trailer, or in failing to have a
burning flare 40 paces from the rear of said truck, and as a result of such negligence. the plaintiff was suddenly
page 3 18 ~ and unexpectedly placed in a situation of imminent peril of bodily harm, the plaintiff was not
required to exercise that degree of ordinary care or sound judgment or discretion which would be required -oif him under ordinary circumstances and nom1al conditions. The plaintiff was
required to exercise only such degree of care that an ordinarily
prudent person would have exercised urider like circumstances.
EXCEPTION.
The Plaintiff, by counsel, excepts to the refusal of the
Court to grant Instruction C on the grounds that the evidence
here shows that the plaintiff was put in. a position of peril by
the acts oif the defendants in failing to have lights on the truck;
and in failing to place flares as required by law.
page 3 I 9

r The

following instructions Were offered by the
defendant and given by the Court:
I.

The Court instructs the jury that, except in c1t1es and
towns, it shall be the duty of every person driving any vehicle
on a highway, on approaching a place where a railway crosses
such highway at grade, at which crossing no railway gates are
maintained or no flagman is stationed and on duty at the time,.
to bring his vehicle to a speed not exceeding five ( 5) miles per
hour before passing over such .crossing, at a distance of not less
than fifty (50) feet from the nearest rail of such railway
tracks. You are, therefore, further instructed that if you believe from a preponderance of the evidence that the plaintiff
"Clyde E. Perdue," at the time he crashed into the rear of the
defendant's trailer was driving his automobile at such a speed
that he, the said Perdue, could not have slowed the speed of his
automobile' down to 5 miles per hour, at a distance of not less
than fifty feet from the nearest .rail of such railway tracks, then
the Court tells you that the plaintiff, Perdue, was guilty o.f negligence as a matter of law, ··and if ·you further believe from a
preponderance of the evidence that such negligence was the
proximate cause of the collision of his automo,bile with the

2 36

Supreme Court of Appeals of Virginia

trailer of the defendants, or proximately contributed to the
accident and the consequent injuries sustained by
page 3 20 r the plaintiff, then you shall find for the defendants, 0. W. Patrick and Lee Compton Lines.
Inc.
EXCEPTION.
The plaintiff excepts to the ruling of the .court in giving
Instruction No. 1 on the ground that it has no application to
a vehicle situated on the highway at a railroad crossing unlighted and without flares.
2.

The Ccurt instructs the jury that it is the duty of any
person operating motor vehicles upon the highways of this
State not to drive such vehicle recklessly or at a speed or in a
manner so as to endanger, or be likely to endanger, the life or
limb of any person and to drive the same with due regard to
the traffic, surface and width of the highway and of any traffic conditions then existing. You are, therefore, instructed that
if you believe from the evidence that the plaintiff, "Clyde E.
Perdue", was operating his Mercury Sedan Automobile reckless! y or at a speed or in a manner so as to endanger, or be like1y to endanger, the life or limb of any person, having due regard to the traffic, surface and width of the highway and any
either traffic conditions then existing, and that the
page 3 2 I r negligent operation of said Mercury sedan automobile by the said Perdue was the sole proximate cause, or proximately contributed to bring about the collision that resulted in his injuries, then you shall find for the
defendants, 0. W. Patrick and Lee Compton Lines, Inc.

3.
The Court instructs the jury that the mere fact that Perdue, the plaintiff in this case, ran into the rear of the truck owned by the defendant, Lee Compton Lines, Inc., and operated by
the defendant, Patrick, raises no presumption of negligence on
the part of either defendant, but that the burden is on the plaintiff to prove, by a preponderance of the· evidence, not only the
negligence of the defendants, but also that such negligence was:
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the proxim3:te cause· of the injuries sustained by the plaintiff in
this case; and if the plaintiff, Perdue, fails to do so, you shall
find for the Defendants.

4.
The Court instructs the jury that the burden of proof is
upon the plaintiff in this case to prove, by a preponderance of
the evidence, that the defendant's truck driver, Patrick, was
guilty of negligence, as stated in the notice of 111otion for judgment, and that this negligence was the proximate
page 3 2 2 ~ cause of the collision; that without negligence on
the part of the defendant truck driver, the defendants cannot be held liable and that even if the jury shall ·believe from a preponderance of the evidence that the defendant
truck driver was negligent, yet if they further believe from the
evidence that the plaintiff was also ·negligent, and that his
negligence proximately contributed to the accident in question,
then the Court tells you that the plaintiff cannot recover against
the defendants.
EXCEPTION.
The plaintiff excepts to the ruling of the court in giving
instruction No. 4 on the ground that it places too much emphasis on the burden of proof.

5.
The Court instructs the jury that the law looks to . the
proximate cause without which, notwithstanding all other
causes, the occurrence would not have taken pla.ce, and holds
him liable whose negligence is the ~pproximate cause of the accident. Therefore, even if the jury believe from the evidence
that the defendant truck· driver "Patrick" was guilty of some
prior negligence, but further believe from the evidence that the
Plaintiff "Perdue", saw, or, in the exercise of reasonable .care.
could have seen the danger in time thereafter, and
page 3 2 3 ~ had sufficient space of time to avoid the accident,
and failed t0 do so, then his, Perdue' s negligence.
if any, was the proximate cause of the accident, and you should
find a verdict' in favor of both of the defendants, 0. W. Patrick and Lee Compton Lines, Inc., even though you may be-
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lieve from the evidence that the accident would not have occurred but for some remote negligence on the part of Patrick, the
driver of the tractor-trailer, into the rear of which the plaintiff,.
Perdue, crashed.
7.

The Court instructs the jury that the laws of Virginia required the plaintiff while driving his automobile at night on thehighway, to have his automobile equipped with two headlights
of such intensity as to reveal persons and objects at least 3 50
feet ahead, ex.cept when dimmed or deflected, and then in any
event, to reveal persons and objects at least 1 oo feet ahead. And
accordingly, if the jury believe by a preponderance of the evidence that the plaintiff failed to have headlights of such intensity and that such failure proximately contributed in whole or
in part, to the collision with defendant's truck, then the plaintiff was guilty of contributor:y n·egligence, and cannot recover.
page 3 24 ~ The following instruction was offered by the defendant and refused by the Court.

6.
The Court instructs the jury that the plaintiff's own evidence discloses the fact that he was guilty of contributory negligence, which negligen.ce proximately contributed to the collision that resulted in his, the plaintiffs injuries.
EXCEPTION.
The Defendants except to the ruling of the court in refusing Instruction No. 6 on the grounds that the plaintiff was
guilty of contributory negligence as a matter of law, disclosed
by his own testimony, and therefore the instruction should have
been given.
·
page 3 25 ~ The Exhibits in the case are as follows:
"Exqibit A" -.- Photo
"Exhibit B" - Photo
"Exhibit C" - Photo
"Exhibit D" - Photo
"Exhibit E" - Sheet No. 9 from Traffic Regulations
. "Exhibit 1" - Map drawn by Mr. Perdue
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All of the above mentioned exhibits are in the Court
papers. I am attaching a copy of "Exhibit. E" but could not
make .copies of the other exhibits.
page 326

r

''EXHIBIT E''

I 9.
How far will an average car travel after the brakes
are applied at 40 miles per hour? At fifty-five miles per hour?
A. . At 40 miles per hour the average car will travel 84
feet. At 88 miles per hour the average car wilJ travel 159 feet.

BRAKING DISTANCE.

If your car has 4-wheel brakes; they are illegal unless
they will stop y9ur car as shown:
Foot
Hand
Brake
Brake
20 M.P.H.
25 ft.
75 ft.
If your brakes are really good, you can stop about like
Speed

this:
20

M. P. M .............. '. 18 ft.

30 M. P. H. . . . . . . . . . . . . . . . . . . 40 ft.
40 M. P. H ...................... 71 ft.

50 M. P. H. . . . . . . . . . . . . . . . . . . . . . . . .

I I I

ft.

20.
Why is excessive speed more dangerous at night than
during the day?

A. It is dangerous because the vision of the operator is
restricted to that portion of the highway which is illuminated
by the head-

r I, Earl L. Abbott, Judge Designate, o.f the Circuit Court of Ro,anoke County, Virginia, do hereby
certify that the foregoing is a true and correct stenoiraphic copy
or report of all the testimony that was introduced, and other
incident of the trial therein, including all the instructio,ns given,
amended or refused, all exhibits or other writings introduced in
evidence or pre~ented to the trial court, all questions raised and
all rulings thereon in the case of Clyde E. Perdue vs. 0. W. Patrick and Lee Compton Lines, Inc., tried in the Circuit Court of
Roanoke County, Virginia, on the 18th and 19th days of January, 194 3, and it appears in writing that Counsel for the Defendants, 0. W. Patrick and Lee Compton Lines, Inc., has had
page 3 2 7
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reasonable notice of the time and place when this report of the
testimony and other incidents of the trial would be tendered
and presented to the undersigned for certification, which 1s
certified within sixty days after final judgment.
Given under my hand this 31st day of March, 1943.
EARL L. ABBOTT,
Judge .
And at another day, to-wit, on the 7th day of December~
1942, the following order was entered.
This day came the plaintiff by counsel, and moved the
court for an order requiring the defendant to file his groulnds
of defense not later than the I oth day of December I 942.
page 3 28

Whereupon, it is Ordered that the grounds of deI 942.

r fense be filed not later than December I 2,
And this action is continued.

I

And at another day, to-wit, on the 18th day of January~
94 3, the following order was entered.

This day came the parties, plaintiff and defendants, by
their attorneys, and the defendants, 0. W. Patrick and Lee
Compton Lines, Inc., having heretofore filed their plea c.f the
general issue and their grounds of defense herein, issue is joined
ther~upon. There came also a panel of nine qualified jurors,.
drawn and rnmmoned in the manner prescribed by law, from
the list of which cc,unsel for both plaintiffs and defendants,
each struck off one, leaving the following as the jury for the
trial of the case, to-wit: A. L. Littrell, R. B. Marshall, R. F.
Henry, Robert B. Layman, Andrew J. Chapman, C. E. Ronk.
and J. R. Atkinson, who were duly sworn, well and truly to
try the issue joined, and a true verdict to render according to the·
evidence, and who having partly heard the evidence were adjourned over until tomorrow morning at r o o'clock.
EARL L. ABBOTT,
Judge.
And at another day, to-wit: on the 19th day o.f January,
1943, the folleiwing order was entered.
page

3 29

This day again the parties, plaintiff and defendby their attorneys, and the jury sworn in~

r ants,
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this case on yesterday, again appeared in Court·
pursuant to their adjournment, and having fully heard the
evidence, instructions of the Court, and argument of counsel,
retired to their rooms to· consider of their verdict. After some
time they returned into Court and rendered the following verdict:
"We, the jury find for the plaintiff Clyde E. Perdue
and fix his compensation at five thousand dollars $5,000.00.

ROBERT B. LAYMAN,
Foreman.
Counsel for defendants thereupon moved the Court to set
aside the verdict of the jury on the grounds that the verdict was
contrary to the law and the evidence; that the evidence shows
that the plaintiff himself was guilty of contributory negligence.
that directly led to, and brought about, the collision that resulted in the injury to the plaintiff, and damage to his automomile; for misdirection of the jury by the Court; for failure of
the Court to give the instructions asked for by the defendants
that would have told the jury that the plaintiff was guilty of
.contributory negligence, as a matter of law: and further that
the damages were excessive and beyond the amount that the
evidence would warrant, or even indicate; which motions the
Court, no,w now being advised of its decision, takes under ad-.
visement.

EARLL. ABBOTT,
Judge.
page 330 ~ And on another day, to-wit, on the 26th day of
February, 1943, the following order was entered.
This day came again the parties, plaintiff and defendants,
by their attorneys, and the Court, having maturely c~nsidered
the defendants' motion to set aside the verdict of the jury heretofore rendered in this cause, doth sustain said motion on the
grounds that the evidence shows, especially that of the plaintiff himself, that the plaintiff was guilty of contributory negligence as a matter of law, which negligence proximately contributed to the collision that resulted in the injury to thg plaintiff an·d damage to his automobile:
It is therefore considered by the Court that the plaintiff,
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Clyde E. Perdue,, take nothing by· his action herein, but that
the defendants, 0. W. Patrick and Lee Compton Lines, Inc.,
go thereof without day, and recover of the plaintiff their .costs
by tbem in this behalf expended.
To which action of the Court the plaintiff, by counsel,
then and there excepted, and the plaintiff moved the Court to:
enter judgment for the plaintiff against the defendants on thei
verdict of the jury in the sum of Five Thousand Dollars,
($5,000.00), with interest from January 19, 1943, which motion the Court overruled, and the plaintiff, by counsel, then and
there excepted.
And the plaintiff having indicated his intention of applying to the Supreme Court of Appeals of Virginia for a writ of
error and rnpersedeas to the action of the Court aforesaid, it is
is ordered that execution c.f the Court's order or
p~ge 3 3 1 ~ judgment be suspended for a period of sixty ( 60)
days upon the plaintiff, or some one for him, giving bond, with corporate surety, before the Clerk of this Court
within thirty ( 3 o) days fi;.om this date in the penalty of three
hundred dollars (~300.00) conditioned as provided by law. ·
EARL L. ABBOTT,
Judge.
And on another day, to-wit: on the 31st .day o:f March,
1943, the following order was entered.
This day came the plaintiff! by his attorney, and likewise
came the defendants by their attorney, and the plaintiff, by his
attorney, moved th~ Court to make the original exhibits introduced at the trial of this cause, a part of the record in this·
case, which motion the Court accordingly granted, and said
exhibits consisting of four photographs marked Exhibits A, B,
C and D. and Exhibit E, to-wit, sheet No. 9, from the Traffic
Regulations of the Motor Vehicle Department of Virginia,'and
Exhibit 1, a map drawn by Clyde E. Perdue, be, and
the same are hereby made a part of the record in this cause.
And the Clerk of this Cpurt is ordered to transmit along with
the record in this cause, said original exhibits, to the Supreme
Court of Appeals cf Virginia.
EARL L. ABBOTT,
Judge.
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CLERK'S CERTIFICATE

I, Roy K. Brown, Clerk of the Circuit Court of the County
of Roanoke, Virginia, do hereby certify that the foregoing is a
true, correct and complete transcript of the record in the case of
Clyde E. Perdue v. 0. W. Patrick and Lee Compton Lines, Inc.,
lately determined by said Court.

I further .certify that the notice of the application for this
transcript has been duly given to counsel for the defendants,.
0. W. Patrick and Lee Compton Lines, Inc., as required by law:
Given under my hand this 3 rst day of March, 1943.

ROY K. BROWN,
Clerk.
By N. C. LOGAN,
Dep. Clerk.
Cost of Certification $2.50.

A Copy-Teste:

J. W. HUTTON,
Deputy Clerk.
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