RULE 14-BRIEFS
1. Form and con tents of a ppella nt's brief. T he o penin g brief of the appe lla nt (or
the petitio n for a p pea l when ado p ted as t he opening brief) sh a ll c on tain :
(a) A subj1:ct index and t able o f cita tion s w ith cases alphabe tically a rranged.
Citations of V irg inia cases must rdl'r to the V irginia R epor ts a n d, in add ition, m ay
refer to o ther r1:po rts c o nta ini ng rnch cases.
(b) A br ief st at c nw nt of the materia l proceed ings in th e low er co urt, t he erro r s
assigne d, and the q uc:;tio u s in,·o lYc d in the appt:al.
(c) A clear and c o nci~c statn11c11t of the fact s, w ith r efer ences t o the pa g es o f
t he record wher e tht•re is a ny possibility tha t t he other side may q ues t ion the s ta telllcnt. "\\'here the fact s arc con t ro n :-rte,l it s hould be so s ta ted.
( d ) Arg unwnt in s upp or t o f thc p osit ion of app ellant.
T he br id s hall be ~isnc d hy a t leas t one attorne y practicing in this c our t, gi ving
h is addres s .
The a ppe lla nt may a dopt t he ptti tion fo r appe a l as his o p en ing brief by so statin g
in th e pet ition. or by g iving to opposing coun sel w r itten notice of s uch in tention
w ith in fiv e clay~ o f the recl'ipt by appe lla n t of the print ed r ecord , a nd by fi ling a
cop y of s uch not ice w ith the cl trk o f the court. No a lleged e r ror n ot s pecifi e d in th e
o peni ng brie f o r pe t it ion for a pp ea l shall be :Hlmi ttcd as a g r ound fo r a rgument by
a ppclla11 t 011 t hc hcari nf! of the cau se.
2. Form and contents of appellcc's brief. The br ief fo r the a ppellce s ha ll con ta in:
(a) A su hil'Cl imkx a nd ta ble o f citatio ns w ith cases al phabe ticall y a r ran ged.
Cita tions of V irg inia ca~1·s m ust rdcr to the Virginia Reports a nd, in additio n, may
r efer to o tli er r eports containing- s u ch ra,e5.
·
( h) ,\ s tat c mrnt of th~· case an d of t he points involved, if the appellce disagree.s
w ith the s tilt <'tnc·n t o f appdlan t.
(c) A s tatemt.'nt of t he f.1c ts w hic h a rc necessar y to correct o r amplify the statem en t in appl'llan t 's br id in so far a s it is d eemed erroneou s o r ina dequate, w ith a pp ropr ia te refrrc nce to t he pag es o f the record .
(d) A rgume nt in s up port of the po s itio n of appell ee.
Th e brici , hall b e ~ig11 ed by at leas t o ne a ttorney practici ng in this c o urt, giving
h is a ddr('ss.
3. Rep ly b r ief. Th e rrply bri<" f ( if any) o f th e appellant s ha ll conta in a ll the a uthoritio:s rl'iied on hy h im. not r dcr~ed to in his pe titinn o r open ing brid. In othe r
r c ~pccts it sha ll conform 10 the r eq uin·n1cnt s for a ppd lec 's brief.
4. T ime of filing. (a ) Ci,,il r11scs. The o pe n ing b rid of the a pp elrant (i f there be
o ne in aclclitio n to the petition fo r appt·a l) shall be fi led in the clerk 's ofiice wi thin
fifteen da ys aft e r th e n ·n :ipt hy coun "c l for a pp e llant of th e printe(I r e cord , but in no
c,·ent k ss t han th ir ty days b d ore the fir ~t day o f the sessio n a t w hich the case
is to be h eard. T lw hl"id of the appc llec sh a ll he fi led in the clerk's o Oi ce not late r
tha n fi ft e en da ys, a nd t hc r eply b r ief <>f the appe ll an t not la ter than o n e dav, befor e
t he fir~t day of the ~cssion a t whic h the ca ~c is to he heard.
•
( h) Crimi11,1/ C:11.fcs. I n crimina l ca ses brid s must be fi led wit h in the t ime spec ifi e d
in civi l ca~es ; prcwi dc<l , however , that in thos e cases in w h ich t he r ecord s have no t
be en prin terl a nd ddin-rccl to cou 1i;,1·l al least t wen ty- five clays before the beginn ing
o f the n1:x t sc:-sion of the rourt, ouch c as es i;h a ll h e placed at th e font o f the docket
for that s~·ssio n of tlw court, a n rl 1he Comm onwealth's b rief s ha ll he fi led a t k ast ten
davs prior to the calling o f t he cas e, an cl th e r e ply b rief fci r the plain tiff in error not
late r tha n tltc day h d ore the case is calle d.
(c) S1ip11latio11 of co101sc/ 11s to fi/ i11p. Co un sel for opposing pa r ties m a y file w ith
the c lerk a wrinc n stipula tion c h a ng ing the tim e for filin g b riefs in any case; pro •
videcl, however , that a ll b riefs 11111s t be fil e d no t la ter t ha n the da y before s uch c ase
is to b e hea r d .
5. Number of copies to be filed a nd delivered to opposing counsel. TwC'nty c opies
o f ea ch brief s ha ll b,· hie d w ith th e ckrk of the court, a nd a t leas t two c o pies m ai h:d
o r d elivered to o ppo, ing coun ~c l o n or b dor e t he <lay on w hic h th-c brid is fi le d .
6. Size a nd Type. H ricL. s hall be n ine inch es in length and s ix inches in widt h, so
as t o conform in ,1i111 c ns io11s t o th e p r int t'd r eco rd. a n cl s hall b e p r in·crl in type not h·ss
in size, as to lwi~ht and width, than the type in w h ic h tl:e r ecord is p r in ted. The
record numbe r oi the ca~e ant! nam es o f cou nse l s hall be pri nted on the fr ont cover of
a ll brief~.
.
?. Non-compliance. e ffect of. Th<' clerk of tl11s court is <l irC'c!<" rl n ot to rccci,·C' o r
fi le a brid \\'h ic h fa ils to rn111ply with the rcriu irements o f this rule. If n e it her si,Je
ha, filed a proper brid th e r;1 11 , r.· w ill nnt be hcar1. If o ne o f th e parties fa ils to file
a pro per hrid he cannot br: h carcl. _hu t t he ca se will b e heard e:r pnrte u pon the a r g ument of the party by whom the bn ef has been fi led.

l.; L£!:RK

stlPRf ME COURT Of Af-PEALli

INDEX TO PETITION
Record No. 3288
Page
Statement of the Case . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . 1*
.Assignment of Error . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7*
.Arg11n~ent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9'*
First Assignment of Error . . . . . . . . . . . . . . . . . . . . . . 9*
Second .Assignment of Error . . . . . . . . . . . . . . . . . . . . 12*
Third Assignment of Error . . . . . . . . . . . . . . . . . . . . . . 19•
Fourth Assignment of Error . . . . . . . . . . . . . . . . . . . . . 20*
Fifth Assignment of Error . . . . . . . . . . . . . . . . . . . . . . 21 *
Sixth Assignment of Error . . . . . . . . . . . . . . . . . . . . . . 22*
Seventh Assignment of Error . . . . . . . . . . . . . . . . . . . . 22*
Eighth Assignment of Error ..................... 24*
Conclusio11 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25*

Table of Cases Cited
Bassett ct Co. v. TVood, 146 Va. 654, 132 S. E. 700 .......
17 Corpus Juris., page 11.28, Notes 81-87 ..............
26 Corpus Juris 8 ecundi, page 1000, Notes 81-87. . . . . . . .
Davis Bakery v. Dozier, 139 Va. 628, 1.24 S. E. 411 ......
Hancock v. N. Y. Central <t H. R. R. Co., 91 N. Y. S. 601. .
Lloyd v. Norfolk rt lVestern Ry. Co., 151 Va. 809, 145
S. E. 372 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Maryland Casualty Co. v. Cole, 156 Va. 707, 158 S. E. 873
Massie v. F-innstone, 134 Va. 450, 11.4 S. E. 652 ..........
Messer 's Case, 145 Va. 872, 134 S. E. 565. . . . . . . . . . . . . .
Painter Case, 140 Va. 459., 124 S. E. 431 ..............
Stoneman 's Case, 25 Gratton 887 .....................
Thalhinier Bros. v. Casci, 160 Va. 439, 168 S. E. 433 ....

13*
18*
18*

13*
18')!:

l 1*
13*
13',l<

20•
20*
20*
13*

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 3288
R. S. BURRUSS, JR., AND vV. H. BURRUSS, P .A.RTNERS,
TRADING AS THE BURRUSS LAND AND LUMBER COMPANY, Plaintiffs in Error,

versus·
W. E. SUDDITH, Defendant in Error.

PETITION FOR WRIT OF ERROR AND
SUPERSEDEA8.

To the Honorable Chief Ju.c;tice and .Associate Justices of the
Sup reme Court of .Avpeals of Vir,q·inia:
1

Your petitioners., R. S. Burruss, Jr., and 1V. H. Burruss,
partners, trading as Burruss Land and Lumber Company,
respectfully represent that they are aggrieved by a final judgment of the Circuit Court of Campbell County, Virginia, entered on the 29th day of :March, 1947, in a certain action at
law in .which your petitioners were defendants and W. E.
Suddith was plaintiff.
A transcript of the record together with photographs introduced in evidence are presented herewith as a part of this
petition and page refe1·ences herein are to the pages of. the
transcript.
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STATEMENT OF THE CASE.
This is an action instituted by W. E. Suddith, defendant in
error, by Notice of Motion for judg·ment to recover damages
for personal injuries received by Suddith while on the premises of the plaintiffs in error, R. S. BurrusEt, Jr., and W. H.
Burruss, trading as Burruss Land and Lumber Company,
who will be referred to hereinafter as Burrusses. The cause
of action set out in the Notice of Motion is based entirely upon
the fact that the Burrusses while engaged in the manufacture
of lumber operated a Raw mi11 and among other machines
2* located *there they had what is commonly known as a
· rip saw or edger; that said edger was a dangerous instrumentality when in operation and that it became and was
the duty of the defendants to warn all persons coming upon
their premises where the said edger was operated of the danger of said operation, said warning should be by refusing
admittance or by proper warnin~ by signs., word of mouth
and otherwise. That the plaintiff acting as Deputy Commissioner of Revenue of Campbell County and acting in bis
official capacity came upon tl1e premises of the defendants
in the close proximity of the said edger while it was in operation. That the defendants' servants who were operating the
, said edger at the time saw plaintiff and knew of his presence, then and there knew of the dangerous character fo the
edger and did fail to give the plaintiff any warning as to the
dangerous character of the edger when it was in operation.
That as a result of the failure to warn the plaintiff by the
aforesaid servants of the defendants, the plaintiff was injured by the normal operation of the said edger.
Briefly, the facts as developed at the tri.al were as follows:
That W. E. Suddith was Deputy Commissioner of Revenue
for Campbell County and as such it was his duty to take the
lists of the personal property of taxpayers of Campbell
County. That on the 21.st day of February, 1946, be was engaged in this work. That on that day he went to the mill of
the Burrusses at Brookneal, Virginia, a town in Campbell
County, for the purpose of taking the list~ of perf;onal property of the employees at the Burruss Milt Suddith did not
go there to take the property lists for taxation of tl1e Burrusses. At the time Suddith went to the mill it was during
working hours and when 1:he mill was in full operation. That
the taxpayers he desired to see were working at the time when
h:e arrived there, some tim~ near noon. Mr. Suddith took the
list of a Mr. Short wl1ile he was working as an emplovee of
the Burrusses at the mill. He then saw another employee, a
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Mr. Daniel, who was .also an employee and wo.rking at
3* the time but who had no property to *list fox- taxation.
These two employees were working just on the outside
of a building and at the place where the m.anufuctured lumber is brought out of the building on a eonveyor. The build..
irig is a large shecUike structure in wltlch is housed a steam
carriage, an instrument known as a '' steam nigger~', a band
bill and saw, about sbr or eight conveyors., an edger, two sets
of about eight saws apiece, two steam engines a-nd a bunch
of belts and other machinery. A 150 horse-power steam en•
gine and an auxiliary stemn engine of 35 horse~power furnish
steam there, they all being located there as one unit. All of
these machines were in operation at the time of th~ accident.
Mr. Suddith after talking with Mr. Daniel, an employee,
just on the outside of the shed building, left Mr. Daniel and
went into t,]l.e-suilding which housed the above list of ma..
chinery. The first piece of machinery he walked by just after
entering the building was the ~<![er, which was the machine
involved in the accident. M.r. iar, an employee of the Burrusses, was operating the mae.hine at the time when Mr. Sud..
dith came into the building and also at the time of the aooi..
dent. The pleading referred to the edger as a rip saw; the
witnesses practically all refer to it as an edger. P. F. Arrow.
wood was foreman of the mill and was near the edger when
l\fr. Suddith entered the building. The edger is a machine
that takes the rough edg~e-he&Pail o£w..tJ.w.l,Jg bas
been sawed into the boards by the band saw. Alao the edger
s~ws the board into the proper widths. The band saw cuts
the board into the proper thickness; then the edger cuts the
· board into the proper width. This particular edg~r has eight
saws with one axle, which was run at approximately 1,200
revolutions per minute; for example, the band saw will cut
a board depending of cou1·He upon the si1..e of the log; 9 incheR
wide and 2 inches thick. The sawB are .so arranged on the
edg;er that by pushing the 9 inch board through the edger
the tw-0 rough edges will be cut off and one saw will cut down
through the middle of the board, making two pieces of
4• .«<lumber., known as two 2x4's; that is, two inches thick
and four inches wide. ·The ~dger having nothing to do
with the thickness of the plank, that having been aitended to
by the band saw. "'When the ban saw rips. a board off of a log
the board falls on a eonveyor, which brings the board the
short distan~ of approximately fifteen or ,twenty- feet, right
by the edg·er. The operator of the edger st.ands jnst in front
of tbe edger .and as the board goes by on the conveyor, if it
has rough edges and has not been made into a finished plank
by the band saw, the operator of the edger steps on a trigger
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which is just in front of the edger where the operator stands..
This gadget causes the board in question to get on another
conveyor which brings the board up to the edger operator.
The edger operator then picks up the board and standing in
front of the edger then pushes the board into the edger. The
saws are mounted on an arb~r and almost entirely hidden
from view by the metal case around them. The operator is
ten feet from the mantle arbor, or pulley, upon which the
\>aws are mounted.. There is a platform standing out in front
of the edger, upon which the operator places the timber and
shoves it into the edger. This platform is approximately ten
feet long and about the same distance wide. There is another
table or platform 011 the other side of the edger that takes
care of the boards after they have gone through the edger.
There are two ,live rollers on the bottom with two idle on the
top as weights. The board is pressed between these sets of
rollers, the two bottom live rollers are turning, which helps
to pull the board into the edger. The top rollers are merely
weights to hold the board down. Due to protection around
the saws and the edger, it is impossible for a board to go
anywhere except between the two sets of rollers. The board
is supposed to keep right on throug·h the edger, coming out·
on the other side in the proper width. The saws look similar,
to and are like ordinary wood saws that farmers use to cut
up fire-wood, commonly known as a cut-eff saw and being
5• *from twelve to sixteen inches in diameter. This particular edger has been in use at the Burruss Mill there in
Brookneal for approximately· :fiv~ years. There is an aver- ·
age of from 18,000 to 20,000 feet of lumber a day manufactured_ at this mill, with ninety per cent of that going through
the edger. Prior to February 21, 1946, only one piece of timber had been thrown back out of the edger during the time it
had been in operation there. What is meant by throwing
a board back is that on one occasion prior to February 21 1
1946, a board was being put through the edger, and for some
unknown reason the board was thrown out of the edger, the
way it was supposed to go in, at a very rapid speed. In other
words., it was thrown straight back out the way it went in at
such· a speed it was almost impossible for the naked eye to
see the board come out. The only explanation that could posat a splinter orsliver-Gfl.Q.f
sibly be given by any one wa:!.
the board got hung in the sa
· , n this particular day, February 21, 1946, Suddith, after
tering tl1e building, kept on
by the edger as he saw that the operator, Viar, was busy,
as was Arrowwood. He passed them and kept on back to
where the band saw was, a distance of some twenty feet beyond the edger. When Suddith got bacJr there he noticed that
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all of the employees at the band saw were busy. He turned
around and came back to the edger and Rtopped by Arrow·
wood, the foreman. This was just a few seconds to several
minutes before the accident happened. At the time Viar did
· not know that Mr. Suddith was in the building; Arrowwood
saw him pass the edger but did not know be had come back.
However, Arrowwood did see him before the accident in question. There is a dispute ns to. just when. It is undisputed
that the edger in question is well-equipped with all moµe_rn _..
safe,,ty devise~ thereon and while there is a possibility of dan~ ·_
ger in the operation thereof, in the ordinary course of operation of same it is not reasonably to be expected or anticipated
that .danger should be expected from the normal opera6* tion of the machine. *This was testified to bv the onlv
expert witness for the plaintiff and by all o·f the witnesses for the plaintiff in error. The trial judge held as a
matter of law "that this particular machine involved in this
accident is not of such nature in its operation as requires~otice of Danger; in other words, that in its nature and operation it is so dangerous as to require notices and warnings that
are alleged in the pleadings. The case, as I read the Notice
of Motion, is based upon the theory that it is an extremely
dangerous machine and almost requires a guard standing by
it to warn people to stay away from it. * * "' On that evidence
I can't conclude at those time that that was suC'h a machine
as would require one to post Notice of ,varning·." No exception was made by the defendant in error to this ruling of
the court.
According to Sudditli, tbe plaintiff, in the Notice of Motion,, when he came back near the~, he stopped by Arrow~wood, the foreman; that be wa.A sta_nding about :fi.ue-~ei;-4,.i;Qm
the end __ Qf__.t4_~ __111~~hi11.~_ <ff pJ:;t.i.farm; that Arrowwood was
within one or two feet of Suddith: that Arrowwood knew Suddith was tl1ere st this particular time: that about this time
the operator of the edger (supposed Viar), was trying to.J?ut
a board through the edger. ~t\..rrowwood, the foreman, called
to the other person, :'Can you make it?", and stepped over
to help the operator, and instan.Tarieously as A'rrrowwood
stepped over to the machine, the plank hit Suddith, which
caused the injuries complained of (Record, pp. 54, 55, 56, 57, ·
58 and 185. Suddith did not know whfil..clmsed the accident
or how it happened; nor did :A-rrowwood or Viar., but for
some unknown reason the plank was thrown back .out of the
machine, striking· Suddith and causing hii1Ls.eriaus and painful bodily injuries. Arrowwood and Viarbotl1 testified about
the actual happening of tl1e accident, Viar testifyin~·. for the
Burrusses stated that he did not know that Suddith was
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present until just an instant before the timber came out,
and *that he had- no reason to think that the board was
coming out prior to the ineztant it came out (Record, pp.
157 and 158). Anowwood, the foreman for the Burrust,es,
was called by Suddith in an attempt to ahow that the edger
was a dang·erous instrumentality, After covering that ground
and describing the edger in detail he was then asked about
the particulars of the accident. Arrowwood testified, ih effect, that it appeared to him that Viar was having trouble
getting a piece of timber through the edger, that he went up
to help Viar get it through and that he looked to see if there
was anybody behind him and saw Mr. Suddith (Record, pp,
78 and 79). He then motioned three times for Suddith to
get back from behind the edger (Record, p. 79). That Suddith didn't move at all, stood· smiling, so he thought he had
better go back and get Suddith out of the way in case the
plank did come out of the edger (Record, p. 81). Jie started
back to Suddith but after getting about two feet beyond the
platform the board was thrown out brushing his side and
hitting Suddith., that the noise was so great he dicl not yell
at Suddith but decided to go to him. He-was then asked the
question if he thought it ( the plank) might come out of tho
edger. ·He answered No, he had seen it do that before and
didn't know what it might do that time (Record, p. 81). That
he had never known this to happen but once prior to February 21, 1946, in the three years he had worked there.
The jury returned a verdict for the plaintiff awarding bim
damages in the sum of $5,500.00, which verdict the court refused to set aside !1,lld entered up judgment for plaintiff on
same.

7*

ASSIGNMENTS OF ERROR.
1. The Court erred in i·efusing to strike the plaintiff'i, evi..
dence after the plaintiff had rested; the plaintiff not having
made out a case of liability on the part of the defe11dants under the pieadings in this case.
8'•
•2. The Court erred in its refusal to set aside the verdict of the jury as contrary to the law and evidence be. cause:

(A.) The plaintiff, by his own evidence, he having testified
as to the happening of the accident, established that there
was no neg·ligence on the part of the defendants' (Burrusses)
em_eloyees.
(B.). The evidence, as a matter of law, fails to establish
that the .defendants' (Burrusses) employees knew that the
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plaintiff las in/a positio11 of dimger from the operation 9f th~
,edg·er at the
pf the 3.QCLG(?,llt j» tune tQ ·wa,;,n the J?}&m~
tiff.

fun.a

3. T@ Court ·,(ffl'.00. in its re.fu.S&l to set aside the -v~di.Qt
-of the. jq.ry as wntrary to th~ law and (*vidence bq~µ~ a~ a
matter -0f fact it ftiil$ to -establish that th~ d~fap.~nts' (Bur,.
n1sses) amploy~s -did not take such p1 acnution a.fte:r knowl.edge. of pl11iutiff 'a peril rut a roaso:nably prudent per~u. ~rn.ld
·Qf won.ld h&.v~ ta1£Em i1nder th~ th~n existing. ci:r{'um~~n®~
4;, 'l'lu} CQurt erred in gntnti.Qg tho pla,jntiff-'13 (Suddith.~
lnstructio;u Nt;>~ 1.
ij, Th,e Court ar1 ed in its refusal tQ set a-side tl1e v,crdict
-of the jllry becaus~ the plaintiff ounnot mnl{e 011t a, stronger
-Qaae than hif; own evidenre where tbti plaintiff testifi~s upq:n
. facts within his own knowledga upon whkh bis cas~ turn~,
the pltlintiff having tasti.fi~d as to thosa fMtfS upon whioh
his case turns, whio1l fa.cts, if true., absplve. the d~felldants'
{Burrus8*)s) &g~n.ts frQm neglig-ence.
t>
6. The Court erred in refusing tQ grant def~nd@tf;' (Bur~
r~ses) Instruction (.A..).
:9*
ff7. Th~ Court erred in i:~fusi:ng to give. d~f~ndaµt& In..
1

1

struction (B,).
8. The Cou1•t ei'l'od in 11efusing to gra.nt d~fendant~' (Bµrrusses) Il_l~tru~tio:n {F.) .

.ARGUMENT.
First AMi.qmnmit of Error: Tl1e C,n1rt arred in refu~ing
"to sti1ike the pla.in-tiff 's ( £udditb) avid~n(!e after tbe plain~
tiff had rested; the plpintiff not having mad~ out a cas~ pf
liability on the part of the d~f e11d1mb (B11rrns-aea) 1:1nd~F the
pleadings in this case.
The plaintiff (Suddith) 11&rimd t}1~ Oa.1Jse of A'3tion in. bj.s
Notic~ of Motion entirely upon the failnra of the deffln.dant~
to e;¥:clude vb!itQrs and ot]1ers fro;m coming onto its J?FPperty

where the edger in qiwf3tion was located; failing by ij1gn~ ,ipd
per1?;onal ijonimunication to WfU'll the plaintiff whe.n he c:am~
into close proximity of the edger while it was in oper1t.tion,
thie dll.ty being owed the ph.tintiff by tlw defan.d~nts b~cause
of the dangerous cha1 aete11 of the edger in qµ~stfon in it~
actll~l operation. Plaintiff d~inun~d to the NotiQe of Mr>tion
1

whi.ch demurrer was upheld by thQ Co-qrt, becaus~ th~ N qtioo
of. l'Iotion did not a.lwge that the defimdants knew pf Sud~
<litb 'a (pJ.ajntiff} pFe~«mce on the premises, bP.t plt\intiff was
allowed to flmen.d his Notfoe of Motion wher~by the d~fend~nts were eba.rged with notfoe of the pres.e;Q.Ce of the pl&intiff
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and his position of danger, and kn.owing this did Jegligentl)r
fail to give: the plaintiff warning of such danger ..
The plaintiff was required to file a Bill of Particulars which
f .allowed almost word for word the Notice of Motion as:
amended so far as, the allegations of liability aF& concerned~
It is vitally necessary here to indulge in a slight repetition
to make this assignment clear. The Cause, of Action under·
the amended Notice o:f 1\fotion and Bill of Particulars is now
based entirely upon the failure of the defendants to excludevisitors· and others from coming onto, its property where the
said edger was located and failiD~ by signs and personal
10* *communication to· warn the plamtiff when he came in.
close proximity fo the edger while it was in operation ..
The servants of the defendants, knowing of his presence and
using the words "and refused and failed to give any warning
by posting signs or by personal communication to warn me·
at the time aforesaid of danger re~ulting from the, operation
of said ripsaw and the result of said danger known to yon
at that time andg0f which I had no ·knowledge, I exposed myself to the said danger as aforesaid (and your agents in
charge of the said building· and said ripsaw or handsaw knew
of my presence and my position of danger then and there and
negligently failed to give me any warning of such danger),.
and failed to take precaution for my safety which I could
have taken had I been adequately warned of the clanger from
said ripsaw.'' This entire· quotation has reference entirely
to the dangers inherent in the normal operation of the edger·
that was being operated by the defendants when the plaintiff
ea.me into the presence of said edger.· In no instance does it
have reference to any sudden peril that the plaintiff might
have been placed in by some sudden emergency. It specifically says danger resulting from the operation of said ripsaw and each time refers back s~ecifically to said clanger of
the operation of said ripsaw as it is normally and cnstomarily
operated. The quoted part from the Notice of Motion and
the Bill of Particulars is taken from the next. to the last paragraph thereof and is that part that ~pecifically sets out the
particular negligence relied upon by the plaintiff for recovery
in this action.
Your petitioners earnestly contend that the only grounds
for recovery alleged by the plaintiff in its pleadings is the
defendants negligently failed to warn the plaintiff when be
came upon tlJeir property and in dose proximitv to f.he machine in question while it was in operation, tbe· defendants"
servants knowing of' the danger of the machine and of the
.presence of the plaintiff, the machine being what is
11~ commonly •known as a dangerous instrumentality. If
defendants are sound on this contention then of course
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the verdict should be set aside and judgment entered for the
defendants. Plaintiff in his every approach to this case, his
opening statement and his evidence all revolved around the
dangerous aspect of the machine. Never once did they mention any other aspect of the case and a careful reading of the
Notice of Motion and the Bill of Particulars will irresistibly
draw one to this conclusion. In each allegation of, danger
the plaintiff has referred to. the dangerous c.haracter of the
machine and not to any sudden peril. The plaintiff of cour~e
is bound by his pleadings and can make no greater case than
his pleadings call for. And your petitioners re·spectfully
submit that thev are entitled to have the verdict set aside and
judgment entered for defendants on this assign!flent of error.
The case of Llo.11d v. Norfolk cB Western Ry. Co., 145 S. E.
372, 151 Va. 409, decided in 1928, is somewhat in point as to
the law involved. Thero the court held "There is no averment in his Notice of Motion that the injury oceurred while
the Plaintiff was acting in an emergency nor that the same
was~ caused by 'a sudden lift'. It is a familiar rule of law
that a plaintiff can only recover upon the case made by the
pleadings. The only grounds of recovery in the notice are incompetency of the foreman and an insufficient number of men
to do the required work.'' Tlw plaintiff had testified '' In his
effort to assist in removing· the rail, Lloyd claims that he
suffered a separation of tl1e right sacro-iliac joint, which wa:s
caused by 'a sudden lift'.''
The same principle is here involved. Plaintiff alleged in
his notice and in his Bill of Particulars that the plaintiff was
injured clue to the failure of the .defendants' servants to warn
him of the dangerous character of the edger involved in this
case, the said servants knowing of the dangerous character
of same and knowing of the presence of the plaintiff, the said
edger being a dangerous machine in its normal opera12• tion, and i»becam~e of the servants' failm:e to warn the
. plaintiff of said dang·er the defendants are liable. Nothing whatever being averred that t.be injury occurred as the
result of a sudden peril due to an unusual circumstance.
From a careful reading of the said pleadings one would never
suspect that anything· happened other than an accident caused
by the usual operation of the edger due to the dangerous
cJ;iaracter of said macl1ine. That being'- true, plaintiff can
recover on no other ground. It is well to recall that when
defendants moved to strike th~ evidence of the plaintiff when
plaintiff rested, the sudden peril was not mentioned in argument either by defendants or plaintiff. This demonstrates
to us that plaintiff in preparing its pleading·s never contemplated anything other than the dangerous character of the
edger.
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It might be said that the defendants, Burrusses, should
have objected to Arrowwood's evidence and they not having
objected waived this Assignment of Error. That, however,
is not applicable to thh~ situation. The evidence was entirely
admissible to show how the accident actually happened; that
it was not a regular or ordinary happening, but a sudden, unexpected and unforeseen happening. Then, too, at the end
of plaintiff's evidence the defendants moved to strike all of
the plaintiff's evidence because the plaintiff had failed to
make out a case, stating in detail the g-rounds of liability alleged in the plaintiff's Notice of Motion, which would answer
this contention, and it is respectfully submitted that the Court
committed reversible error in not striking the plaintiff's evidence as requested.
Second Assignment of Error: The Court erred in its refusal to set ·aside the verdict of the jury as contrary to the law
and evidence because:

(A.) The Plaintiff, by his own evidence., he having testified as to the happening of the accident, established that there
was no neglig·ence on the part of Burrusses' (Defendants)
employees.
13*
* (B.) That the evidence, as a matter of law, fails to
· establish that the Defendants' (Burrusses) employees
knew that the Plaintiff was in a position of danger from the
operation of the edg·er at the time of the accident, in time to
warn the Plaintiff.
These two assig·nments are so closely related that they
will be treated together. The defendants contend that even
if plaintiff's pleadings were sufficient to cover a sudden emergency or sudden peril as that· the plaintiff now say arose
during the operation of the said edger, the evidence fails to
show that the defendants' servants kn~w of the dangerous ·
position of Suddith in time to warn Suddith of his position
so that he might remove himself from the danger. The only
evidence bearin~ on this question is that of Suddith (plaintiff) himself and Arrowwood, the foreman at the plant, who
was called as a witness by the plaintiff, he being present at
·_ the time of the aceident. Plaintiff (Suddith) of course is·
bound by his own evidence and where he testifies to facts
within his knowledge upon. which his case turns, he is bound
by his testimony.
Massie v. Firrnstone, 134 Va. 450, 114 S. E. 652.
Davis Bakery v. Dozier, l39 Va. 628, .124 S. E. 411.
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Bassett & Co. v.. W ofJd, 146 Va. 654, 132 S. E. 700.
Maryland Casual(v Co. v. Oolte., 156 Va. 707., 158 S. E.. 873.

Thal7iimer Bros. v.. Casci, 168 S. E. 433, lt>O V;a. 439..

Mr. :Suddith {plaintiff) ·on pag·es :ao, 51, ·52, 55, .56., -57 ·and
£58 gives his version :of .the accid.ent. He testifies, in effect,
that plaintiff was about five to ten f:eet from the table of
the edg~r {Record, p. 33); that Mr. Arrowwood was within
,one or two feet of Suddith (plaintiff )-(Record, p. 34)..

14* *"Bv tbe Court·:
"' Q. How far were you standing from where the me:m.
were who were operating the machine at the time!
'' A. About five to ten feet.
'' Q. Were tbey facing you ·or not?
.
'' A. I think one of tbem was standing beside me when. I
flrRt came up and the other one was standing beside th~ ma-chine'' Q. How far were you from the machine t
"A. One of them was right at the end of the machine next
io me and I was about fiv-e feet, I would say, from the end
-of the plank that flew back-I mean five feet from the edge
-0f the machine. The plank might have been up on the ma-chine going in the mill when it came back, but I was about
five feet from the end of the platform that took that plank."
(Record, page 54.)

·"By Mr. Easley:
"Q. Mr. Suddith, was Mr. Arrowwood the man standing
1iear you before he moved up to the platform?
"A~ Yes, sir, I think so.
'' Q. How close was he standing before he moved up to
the platform?
· '' A. If I remember right, he was within one or two f e-et,
.just beside me.
''Q. Did be see you before he moved up to platform:
"A. Yes, sir.
'' Q. He knew that you were standing there 1
"A. Yes, sir.
'' Q. Aud when this other person called 'Can you make
iU'
"A. (Interposing. 'No, Mr. Arrowwood called to the other
person, can you make iU' and he stepped over to help him,
·stepped from beside me and just as he stepped over it hit
me.'' ( Record, pag·es 55 and p6.)
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15* :i"By Mr. Abbit:
'' Q. I understood you to s~y, Mr. Suddith, that aImost instantly after the man standing~ beside you said 'Can.
·you make it?' or something. like that, ·within fiv.e or ten secends the plank flew out.
"A. Yes, sir...
'~Q. Practically instantaneously f
'' A. Yes, sbr; lie just had time to· step beside th~ machine
there~
.
'' Q. Prior to t~at time nothing appeared. to. be wrong?
"A. No, sir .."'
(Record,. pages 57 and 58'. Ais·o see Record, page 185. )'
Clearly, Mr. Suddith has testified as to the position of' Arrowwood, as to his own position and as to the· happening of
the accident~ If what he says· is trne, it neeessariiy follows:
that Arrowwood did not know of the sudden danger in time
to warn Suddith or take any precaution. to protect Suddith..
The plaintiff is· absolutely bonnd by this evidence and ·cannot ask the Court to disbelieve himself and believe that Ar~
rowwood was helping get the timbe·r tbroug·h the edger;.
looked up and saw Suddith and attempted to warn Suddith
about the- danger that had suddenly arisen. The refore, defendants earnestly submit that the plaintiff has testified himself out of court, there being only two witnesses who have
testified as to how the accident happened, one being Suddith
tmd one being Arrowwood. Viar,. the ope·rator of the machine, having testified that he did not see Suddith come on
the premises. (Record, pages 157 and 158 .. )

"Q. And the first time yon saw Mr.. Suddith was just an
instant before the timber came out t
'' A. Yes, sir.
'' Q. You didn "t see· him come at all f
'' A. No, sir..
''Q. Did you have any reason to think that it was coming
out prior to the instant it came out?
16•
ff," A. No, sir." (Record, page 159 .. )'
This clearly demonstrates that it is a question of fact as
to whether Suddith .bas given the correct account as to the
various positions· or whether Arrowwood has given the proper
account. Therefore, Sudp.ith is bound by his own account
and on this ground alone the defendants· are entitled to have
the verdict set aside and judgment entered up for the de-
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fendants, as the plaintiff cannot ask the court to disbelieve
his own evidence when he testifies upon a fact upon which the
case turns. If Suddith has given the correct account, Arrowwood did not know of the sudden danger until one instant
before the accident. He barely had time to move himself and
just as he got to the machine the plank came out, which ab- ·
solves the defendants of liability in the case.
Even if the Court rules against the defendants as to the
above, then the only possible liability would necessarily have
· to come from Arrowwood 's evidence. Arrowwood testified,
in effect, that it appeared to him that Viar was having trouble
getting a piece of timber through the edger, that he went up
to help Viar get it through, that be looked to see if anybody
was behind him and saw 1\fr. Suddith (Record, pages 78 and
79). · At this point there is no evidence that Viar knew or
even thought that the timber might come back. It was not
reasonable for him to suppose that it would come back. Arrowwood further stated that when he saw Suddith he motioned three times for Suddith to get back from behind the
edger (Record, pag·e 79). He then stated that Suddith didn't
move at all, st_ood smiling and that he, Arrowwood, thought
he had better go back and get Suddith out of the way in case
the plank did come out of the edger (Record, page 81). He ·
was then asked the question if he thoug·ht it (the plank)
might come out of the edger. He answered No, he had seen
it do that before and he didn't know what it would do
17* that time (Record, pag·e 81). *That he had been there
three years and never knew but one to come back prior
to this. It was not reasonable to expect it to throw the board
out.
All of this was merely a. precaution on the part of Arrowwood, taken at a· time when he did not know that an accident
was about to happen, when he did not realize that Suddith
was in a perilous condition; it is undisputed that Arrowwood
bad worked around this machine for approximately three
years, millions of boards had been put, through the machine,
18,000 to 20,000 feet .of lumber a day bei~g manufactured at
this plant, with 90% of the boards going through the edger.
Only one board in all this time having been thrown back out
of that edger. ·what Arrowwood did was merely a precautionary measure and an attempt to get Suddith to move so
that there would be no possibility of danger. He owed no
duty to Suddith until be knew that Suddith was in a perilous
or dangerous position. Arrowwood further stated that he
had ·gotten two feet beyond the'· table before the plank came
out," that be was half way up the table when be turned the
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plank loose and started towards Suddith (Record, page 86).
Certainly if A.rrowwood knew that the plank was going to
be thrown out or reasonably supposed it might come out he
would never have walked back of the edger, placing himself
almost in line with Mr. Suddith. Arrowwoocl further testified:

"Q. Is it reasonable to expect it would throw that piece
back?
"A. No, sir." (Record, page 95.)
This clearly shows that Arrowwood did not ~xpect the
board to come back but was merely exercising caution for the
protection of Mr. Suddith. As we understand the law, assuming that the pleadings are in proper order, and that Mr.
Snddith _has not eliminated himself by his own testimony,
then Arrowwood owed :Mr. Suddith no duty until he knew
that Suddith was placed in a dangerous situation and then
he would only owe him the duty to use reasonable care in
warning Suddith of the danger and to use reasonable
18* *care to avoid the injury. Dangerous situation has been
defined as : '' One from which danger or accident may
he reasonably apprehended, not one which may possibly hap- ·

pen.''
Corpus Juris, 8 ecundi, Vol. 25, pag·e 1000.
17 Corpus Juris, page 1128.
(Note 8-87.) Ha1icock v. N. Y. Cent. & H. R. R. Co., 91 N.
Y. S. 601.
"Dangerous is defined as beset with danger, and likely to
harm.'' Viar testified, ''Well, I thought maybe it was going
on through. See-it slowed up a little."
'' Q. Now the fact that a piece of lumber slows up or stops,
tliat doesn't mean it is coming back, does iU
"A. No, sir." (Record, page 158.)

,v. B .. Simpson testified:
'' Q. Then is there any reason to suppose that just because
a plank is hard getting throug·h it is going to come back?
'' A. No, sir »> * ~ '' (Record, page 154).

Mr. Viar had operated this machine for over two years.
I\fr. Simpson had been handling machines of this type for approximately thirty-seven years. Viar further testified:
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'' Q. Did you have any 1~ea::;on to think that it was coming
fOut prior to the instant it came ouU
' 'A. No, sir.. " ' :( Reco,rd, page 1'59.. )
Viar then w-ent on to testify, in substance, that be ielt '.the
iimber give just th:e instant befo1 e it came out. He .looked
buck and hollered and then th.a plank ca:zne out. That h~ bad
no time to do anything exoopt to look and holler and. didn't
·even know what he hollered (Record, pages 159 and 160).
Mr.. Suddith also testified that at the very instant the timber
,came out he heard someone hollor (Rocordt page 9). 'rrhis
·demonstrates that, at most, Arrowwood knew there was a
hare possibility that au accident might happen and was not
such a situation from which danger or accident may be
I9~ reasonably apprehended, especially is *this true when
one realizes that millions of boards had been put through
this machine and only once before durin,g a five year. period
]ind a piece of timber been thrown back and then no one knew
·,vhat caused it to come back. ·
1

Third .As:s,i,gn,ment of En·or-: The Court erred in its re·fnsal to set aside the verdict of the jury as contrary to the
law and evidence, because the evidence, as a matter of law,
fails to -establish that defendants' (Burrusses) employees did
not take such precaution after knowledge of plaintiff's peril
as a reasonably prudent person could or would have taken
1mde:r: the then existing conditions..
For the sake of argument, if it is assumed that plaintiff's
11Ieadings are sufficient, that the plaintiff by his own testimony bad not eliminated himself, that defendants' employees
knew of the dangerous situation or position that Suddith was
in, we then submit that the evidence does not show that Arrowwood failed to exercise ordinary care under the circum·~tances. The burden is upon the plaintiff, of course, to show
i his by the preponderance of evidence.
The plaintiff necessarily relies upon the evidence of ArTowwood to show the dangerous situation. It is without dis~
pute that a sudden emergency aro$e and Arrowwood is only
charged with the duty of exercising reasonable care under
the particula'r circumstances in existence. It was not incumhent upon him to use the highest d.cgree of care, merely or·<linary care. "'\Ve submit that as a matter of law, Arrowwood
did everything possible, according to tho testimony, that be
could have done save calling out to Suddith. It was not
necessary for Arrowwood to do a useless act. Suddith testified that he didn't realize he was behind the timber, that
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he didn't take· any thought or'being behind it or in front of
it and so, etc. (Record, page 52) ..
That being true, even if .Arrowwo0d had hollered for Suddith to move, Suddith would not have known which way to
move or where to go, acco:rding to his own statement.
2ou. To say that the *defendants are. liable in this· case simply because Arrewwood failed to holler at Suddith-.'
(we look at the situation from Arrowwood 's standpoint)-isto charge him with the highest. degree of care possible ratherthan ordinary care .. It is undisputed that the edger was in
full operation cutting off both edges of the timber in question and sawing through the middle of it. A trimmer was in
full operation, the handsaw and various belts and conveyors
were in full operation. Two steam engines, one a 150 h. p ..
steam engine and an auxiliary steam engine of· about 35 h. p ..
were going full blast. All of these being in operation in a.
very small shed. There was a sudden emergency; Arrowwood looked up and saw Suddith; he ,vaved for Suddith to•
move, then started back to get Suddith out of the way, going
from six to eight feet before the accident, and because Ar- ·
rowwood failed to yell, realizing that there· was much noise
going on which was clearly confusing and that apparently
Suddith didn't know what it was all about, and to hold that
the failure· to· yell would make the defendants liable in this
case is to strain a point and to go beyond the rules of ordinary care, and we submit that the verdict is contrary to thelaw and evidence and the Court committed reversible error
in refusing to set aside the verdict, for this reason.
Apparently, the jury misunderstood the instructions or
failed to obey them.. Therefore,. the Court should set aside
their verdict.. (See Painter ·case, 140 Va. 459, 124 S~ E. 431,.
decided in 1924. Stoneman 's case, 25 Gratton 887. Messer 's
case, 145 Va. 872, 134 S. E. 565.) It must be remembered
that Suddith has himself testified as to the- position of Arrowwood and he cannot ask for a verdict upon Arrowwood 's
testimony which is in conflict with his own. (See Second Assignment of Error.}
'J1°fa'l1,rth Assignment of Error: The Court erred in granting Suddith's (the plaintiff) Instruction No .. L
The plaintiff's contention now is that the pl~ading'B are sufficient to cover a sudden emergency. Assuming this to
21 * be true, ~the only duty they have alleged that the defendants breached was the failure to give Suddith any
warning of such danger. This instruction goes further than
that, and allows the jury to find a verdict for the plaintiff if
they believe from the preponderance of the evidence · that
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Burrusses' (defendants) employees failed to use reasonable
care to avoid injuring the plaintiff. This allowed the jury to
speculate upon any number of things and was something separate, apart and foreign to the issues. This, of course, is a
:finding instruction and was necessarily prejudicial error to
the defendants. At most, the defendants were charged with
ihe duty of warning the plaintiff of danger and nothing more.
The Court here puts a new duty on the defendants and it is
respectfully submitted that it was reversible error to have
given this instruction.
Fifth .Assignnien,t of Error: The Court erred in its refusal
to set aside the verdict of the jury because the plaintiff cannot make out a stronger case than his own evidence establishes; where the plaintiff testifies upon facts within his own
lmowledge upon which his case turns, the plaintiff having testified as to those facts upon which his case turns, which facts,
if true, absolve the defendants' (Burrusses) ag·ents from negligence.
This Assignment was dealt with fully under Assignments
of Error Nos. 2, 3 and 4, and will not be g·one into further ex'"
cept to say that plaintiff has himself testified to facts within
his knowledge upon which his case turns. The plaintiff is
bound by said facts. His testimony reveals that the defendants' servants did not know of the danger of the plaintiff until
the very instant that the accident happened, and therefore
did not have the opportunity to warn the plaintiff of his dangerous position. This being true, the plaintiff's entire case
fails. The verdict should have been set .aside and judgment
entered up for the defendants. Your petitioners respectfully
submit that the refusal of the Court to clo so was reversible
error.

"'Sixth Assigmnent of Error: The Court erred in refusing to grant Defendants' Instruction (A).
This instruction informed the jury that the fact that .the
plaintiff (Suddith) was a Deputy Commissioner of Revenue
and as such was on the premises of defendants (Burrusses)
1.o get lists of taxation from defendants' employees gave the
plaintiff no added rights and did not make defendants liable
in this case. This instruction was vital to the defendants.
Much stress was made by the plaintiff both in its pleading
and opening statements as well as the evidence that W. E.
Suddith (plaintiff) was a Deputy Commissioner of Revenue
and was on official business at the time of the accident. E.W.
Jones, the Commissioner of Revenue of Campbell County,
.was placed on the stand and testified that it was customary
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for ·the deputies to visit the voriou~ places. of business to secure a list of the pe1~sonal propertie$ of the citfa<ms of :oampboll County (Re6ord, pages 24.-26). A former deputy, J. P.
Bltinkinsl1ip, waa placed on the stand and testified that for
eight years he had gone to this plant and tttken the list of
.the workers thtre. Even though this evidence was admissibfo
to ahow that Suddith was not a tra~passer, the jury abould
have bean told that the fact that Suddith was there on offi,.
oial business concerning only the employees gave him. no added
rights and did not make Burruss liable in this case. It would
have put the jury's mind at rest, once and for all, as to
this. phase of the case and not left it to conjecture or surmise
as to the rights of differe11t parties on this question. It is
ro~pectfully submitte.d that the instruction correctly stated
the law applicitble and the Court committed reversible error
in refusing to give tllis instruction.
,~eventh Assig1irn,ent of Error: The Court eri·ed in refus ..
ing to give defendant's Instruction (B).
This instruction was intended to inform the jury of the
ruling of the Court as to whether or not the machine in ques. tiou was a dangerous instrumentality.
23*
•Plaintiff in his pleadings and in tba ·opening state..
ment to the jury bqsed his entire case upon this one
issue, and the jury were told that plaintiff ahould have a recovery against the defendants because the defendants failed
to have adequate warning signs ~nd because the defendants~
servants saw the plaintiff coming upon the pre.mises, knew
he was in close pro~imity to the edger in question and knew
that the edger was a dangero_us instrumentatlity and the said
servants did then and there fail to warn the plaintiff of the
dangerous character of the said edger. In addition to_ this,
R. ·M. Felton, an expert witness, was examined in detail by
the plaintiff as to the dangerous character of the ~mid machine and he did testify that there was alwayij dttnge:r in said
maehiue. (Page 104: and eubsequant), which would appear
to the jury to break up what plaintiff's counsel bad asserted
to them in bis opening statement, the jury not having be.en
told that tho court had ruled as a matter of law that the edger
was not a dangerous machine. Iu addition to this witness,
plaintiff tried to el)tahlish by cross examination of P. F. Ar..,
rowwood that there was danger in the operation of said
edger and that other similar incidents had happened (page
54 and subsequent), and plaintiff also laid great stress upon
thP- fact that dofendants' servants saw Suddith when he came
in the plant where the edger was and gave him no warning
as to the.danger of said edger when it was in operation. Even
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~fter plafatiff had r4;1sted -®d the ijOui~t had ~d. that in it~
<>ph1ion. the f·dg~r was not -rm, instrument dB.n.ger,.ms in it-

-self, 1,equil'ing warnb1g, ietc.., pJnintiff atMmptad to ·sh0w by
-cJ.1oss (D;.ta.ninati-0» oi -dorendants' wiblaBses that said ma.chine
was dangerous. CrosR examination of Roundtree (pages 146
:and 147), ci:,oss examination of Findley Jarvis (page 142),
cross examination of W'!' B.. Simp~on. (pages 152 anci 1'53).
These witnesses all testified, of course, that whUe there was
some da:pg,er Ilt!Ceasa.rily in all machines, it was not i,nher:ently
d1mgt3ro1n, to operate. lt, th~refoFe, b'3Qomes irnpol'tant,
24~ from tho itandpoint ~of the def,mdants in this caae, thnt
the jucy be told by the eourt that the defenda11.ts owed
no duty to tbe plaintiff to warn him of the dijngerous cbifr.,.
.acter of the said machine, so that this phase of the case would
not be considel'ed by the jury in arriving at such a verdio~
'The jury was composed of layinen and having been told by
the Commonwealth Attorney of their Co'Unty the duties the
defendants owed· the plaintiff they apparently, from tbair
venlict, took tlla t pbas~ of tbe case into considertaion in ren.,.
df3ring thijfr decision. It is _respectfully submitted that the
instruction C(H'1'ectly stated the law applicable and tha oourt
committed reversible error In refusing to give said instruo~

tion.

Ei,qhth Ass-i,qnment of Error: The C<>urt erred in refuaizl_g
to grant defendants (Burrusses) Instruction No. (F),
This instructio11 ~tated the defendants' case from its view..
point after the court had overruled· its co11tention that th.e
·plaintiff had failed to rna.ke out a case undijr the pleadings.
The court bad ruled that the machine in que$tion was not a
dangerous instl'Um~nta.Uty such as to require warnings, etc.,
but it had also ruled that under the pleadings plaintiff was
entitled to go to the j1,iry aa to wheth(!f or not the def.enrl~ ,
:ants' employees win·~ negligent jp. failing tQ warn plaintiff
(Suddith) of the supposed ~udden peril and sudden danger.
~rhis instruction set out the facts as testified to by Arrowwood, and the defendnnts had tt right to have the ~ury in,.
formed that if they believed that A.rrowwoGd was acting in .a
reasonably prudent m,inner under the circumstance~ thane~..
istiug, they should then find a verdfot for the defel).dants/'
Clearly, the defendants were entitled to have the jury so Ill~
formed. It is your petitioner'~ earl)e$t contention that, aj a
matter of law, they a,:re not }i(lble in this oase µnder the plead..
lngs and evidence; but assuming for the s.ake of argument
that there wa2 a qu~stion of fact for the jury to pass upon, .
then clearly the defendants were entitl.Qd tp have the JU.1")7
informed that if what the servant or ag,ellt of the *de·
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25,-t · fenda:nts did was reasonable under th~ circumstances
then existing, the jury should find a verdict for the de-.fendants.. It is respectfully submitted, therefore, that it was
1·eversible error for the ceurt to- refuse to grant plaintiff's Instruction ~F}.
CONCLUSION..

. In C9ncfosron, it is respectfully submitted that this'. is- clesrly.
in ·which· the jury misunderstood the law applicable to,
the facts, o:r . disregarded the- Court's instructions· and returned a sympathy verdict for the plaintiff.. The plaintiff
was seriously, painfully and pe-rman~ntly injured. If the
accident h::rppened due to the neg~igencei of the defendants"
{Burmsses) servan·ts,. the plaintiff was entitled to a much
Jarger verdict. No doubt, the: jury, being laymen, did not
understand the issues before them due to the failure of the
Court t-o properly instruct them as to the status of" the' plaintiff and ns to the character of the- machine involved in this.
accident.. Here we nave a: large a:nd extensive business op;..
eration. .A county officer, f o:r his own convenience, comes:
up~m the private property of tbe defendants (Burrusses) ~
there is an unusual and unexpected accident, the second such
accide:nt within the history of this machine and d'uring the
operation of this partnership (Burrusses }.
Expert and long· experienced sawmill men have established
that it is a rare occurrence indeed that snch an accident vrould
happen,. the vast majoiity of them never having heard of such
before, alt:hougl1 they have been in this business constantly
for a long :number of years. It is· not even .contended that- the
defendants' (Burrusses) ag·ents were negligent in the operation of the machine; nor is it now contended that the machineinvolved is such a dangerous instrumentality as would require warning by signs, word of mouth and otherwise,.
26* to people coming in the *shed, ·near or around the machine. The only possible contention as to liability, sofar as the plaintiff is concerned, is that the foreman failed
to properly warn the plaintiff of the plaintiff's dangerous
position after the said servant saw that an accident was immj:nent or realized that the plaintiff was in a dange·rous position. The defendants (Burrusses) earnestly contend that
the burden of p:roof in this eas·e is upon the plaintiff; that
the evidence, as a matter of law, does not establish that the
servants of the- defendants (Burrusses) failed to exercise due
care. It is undisputed that Viar, the operator of the machine,
did not know that Suddith (plaintiff} ·was on the premises
until j·ust the· instant before the plaintiff was. hurt. The plaina case
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tiff now is entitled to have the evidence viewed in the light
most favorable to the plaintiff. However, he is not entitled
to surmises and conjectures as to what did or did not happen
and what should or should not have been done. The plaintiff
was in a position to see what took place as well as any one
who was present at the scene of the accident. He has testified as tu the actual happening of the accident. It is earnestly
submitted that he is bound by bis testimony. This whole case
has been approached by the plaintiff · and the defendants
(Burrusses) and the issues joined as to whether or not the
edger (the machine involved in this accident) is what is known
as a dangerous instrumentality. If it is, then the defendants
(Burrusses) by their agents, should have warned the plaintiff of such danger so that be could take the necessary precautions for his own safety. If it was not, then the defendants (Burrusses) owe no duty or warning to the plaintiff
as to the said machine. The !rrial Court has held, to which
ruHng the plaintiff did not except nor object, that this ma-.
chine so far as the evidence in this case is concerned, both
for the plaintiff and the defendants, is not a dangerous instrumentality. However, the Trial Court failed to give
27• the jury the benefit of this ruling. ~·when the Trial
Court ruled as above, then the plaintiff's case failed,
and the defendants (Burrusses) were entitled to a judgment
in this case. To say that because the defendants (Burrusses)
failed to object to the evidence of Arrowwood as to how the
accident actually happened, they have waived the right to
now say that there is a variance between the pleadings and
the verrlict is to misunderstand the situation. Clearly, the
plaintiff and the defendants had a right to show how the accident actually happened. This evidence was admissible.
Where evidence is admissible for any purpo$e it 'is of course
entitled to come in. When the plaintiff rested his case in
chief, the defendants made the following motion:
'' May it please the Court., we move at this time to strike
the plaintiff's evidence for not having made out a case. In
their Notice of :Motion and in their amended Notice of Motion and in their Bill of Particulars, they rely entirely upon
the fact that the machine involved in this accident was a dangerous instrumentality and in view of the fact that Suddith
(plaintiff) was placed in a dangerous position and being once
placed there wasn't first warned to stay out of the place, 110
warning signs there, and the defendants' employees were neg-:ligent in not giving him this warning. They have not proved
this machine was a dangerous instrumentality nor that the
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defendants were in any way negligent and therefore the plaintiff's evidence should be stricken."
This motion would clearly satisfy the rule, assuming that
the evidence was not admissible nor responsive to the pleadjngs, that the complaining party should move to strike same.
After all the evidence was in, the defendants (Burrusses) renewed their motion to strike the evidence of the plaintiff.
The Court overruled the original motion and the renewed motion, to which ruling the defendants (Burrusses) ex2s• cepted.
""It is respectfully submitted therefore that the plaintiff's injuries were caused by unavoidable accident; that the
pleadings in this case raise the sole issues as to whether or
not the machine in question was a dangerous instrumentality;
that Suddith (plaintiff) by his evidence has absolved the defendants' servants of any negligence whatsoever; and for
reasons heretofore given in Argument of the various Assign~
ments or Error, it is submitted that the verdict of the jury
is without evidence to support it and the Court erred in refusing to set it aside.
.
We, therefore, respectfully submit that the judgment complained of in the foregoing petition should be reviewed and
reversed and judgment entered for the defendants (Burrusses) .
.A copy of this petition for a Writ of Error and Bupersedeas
was delivered to counsel for the plaintiff, now the defendants
in error, on the 30th day of April, 1947.
This petition is adopted by petitioners as their brief if a
Wdt of Error and 81tpersedeas is awarded them..
,·This petition shall be filed with M. B. Watts, Clerk of tl1c
Supreme Court of Appeals of Virginia at his offlee in Ric11mond, Virginia, on the 2nd day of May, 1947.
RespootfuUy submitt-ed,
R. S. BURRUSS, JR.,
W. H. BURRUSS,
Partners, Trading as Burruss Lan<l and
Lumber Company,
By D<mmseL
ROBERT A. RUSSELL,
GEORGE ABBITT, JR.,
Appomattox, V'a.,
'\V. M. ABBITT,
Appomattox, Va.,
•
OounseiJ. for P~titfone~s.

R. S. Burruss, Jr.. , et -e.1$, 1 v. W. E, Suddith

~J

~we, Robert A. Russell, George Abbitt., Jr.. , aud W.. ·
M. Abbitt,· Attorneys, praeticing in the .Supr,eme Court
<0f Appeals in Virginia, do °'rtiiy that in our lQpiniolll there
is sufficient matter of .error in the record accompanying this
petition to render it proper that the judgment tWmpl.ain~ .of
be reviewed and reversed.
•
_
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ROBT, A. RUSSELL, ·
GEORGE ABBITT, JR.,
.!ppo:rmtttox, Va.
W.. M. ABBITT,
, AppQ:nia,ttoxf Va.

Counsel for the petitioners hereby request opportunity to
:state orally their reasons for r-evi~wing tlle jud~))t b~r~in
complained of..

ROB'T. A! BUSSELL,
GEORGE !.BBITT, JB,.,

.A.pppma.ttox, V ~,.
W.. M. .A.BBIT'l',
App,matt'Q_~, Va..

Received May 2, 1947..

1\1. B. WATTS, Clerk.
June 9, 1947. ,vrit -0f error and supe,r.sedea.s awarded by
the Court. Bond $7,000.

ll B. W.

RECORD
VIRGINIA.:
Pleas ~fore the Honorable Chas.. ~ Burka, J uilg~ of th~
Circuit Court .of Campbell C.ounty, at the Omn:thouse of
.said Court in said C.ounty, on the 29th day of M~rcb, 1947,
in the 171s.t y.ear .pf the Commonwealth.

& Lt Rezuemb.er~ that heretof.or:e, to-wi±., ton tbe .27th day
iof June, 194,6., .c.am.e W.. E. Suddith, plaintiff, f).ll.d Jlle.d in aaJ.d
Court his llOtiee .of motio» fer j~%1)).e.nt against B,. S. -l3:ur,
russ, .Jr-~ and W. H. B:ur.ru.$s, p.ail"tn.er$ tr.a.ding as 13:o.r.ru~.s
Lanci and J..,umhe1· Conip~nr., .defen.9,ant_s~ 1n :tlie TI;ras 11D,d
:figures .f.ollowing, to-wit::
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Virginia ~

In the Circuit Court of· Cmnphell County..
W. E. Snda:ith
if..

R. S. Burruss, Jr., and W. H .. Burrnss, Partners Trading as
Burruss Land and Lumber Company.

· NOTICE.OF MOTION FOR JUD'GMENT..
To·:-R. S. Burruss·; Jr.; and W. H. Burruss, Partners Trading
as Burruss .Land and Lumb.er Company:

YOU ARE HEREBY NOTIFIED that on the: first day of
the July Term_of. the Circuit Court of Campbell County, Vir-·
ginia, whfoh will be the 2nd Monday in July, 1946, between ·
the hours ef ten o'clock a .. m .. and five o'clock p. m. of that
day, or as soon thereafter as it may be heard, I, the undeTthe County of Camp-· ·
signed, will move the- Circuit Court
bell, at the Courthouse thereof, at Rustburg, Virginia, for a
judgment against you for the sum of Twenty-five Thousand
Dollars ($25,000), which sum fa due-and owing- by yon to me·
for the dama'ges, wrongs and injuries hereinafter set forth ..

or

That heretofore, to-wit, on the- 21st day of February, 1W6~

the said R. S. Burruss, Jr., and W. H. Butruss, partners: ·
trading as Burruss Land and Lumber Company, owned aud
operated, among other plants· and businesses·, a sawmill or·
planing mill, located at or near the Town of Brookneal, in
Campbell County, Virginia.
That on the said 21st day of February, 1946, I, W. E. Sucl-·
dith, acting as Deputy Commissioner of Revenue of CampbelI
County, Virginia, under the employment of Worthington
Jones,. Commissioner of Revenue for said County,
page 3 f- was engage·d in. the work connected with my saicT
office of taking lists of personal property for assessment purposes in said County, and in pursuance of my
said duties in that behalf, on the said 21st day of February,.
· I went to and into your said planing mill at Brookneal for
the purpose oi inter.viewing persons engaged therein and to
.secure information fro.m them in connection with my duties·,
aforesaid, and on said occasion, I was admitted by your ag·ents·
and employees into the said planing mill and into the· portion
of the said planing mill where you had and were at that time
. engaged in opera_ting a rip-saw, and that your· a'gents and'.
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employees in the operation of said rip-saw were eng·aged in
sawing a piece of hickory timber. \Vhile standing in said
room, as hereinabove set forth, the timber in the said ripsaw was thrown backward and out of the said machine, and
I was struck thereby and suffere~ great and permanent injuries: that is to say, my left leg was. broken, my right leg
was broken in two places, I suffered bruises and abrasions
and injuries throughout my body that caused me intense suffering, and has caused me to lay out large sums of money,
) in and
to-wit, . . . . . . . . . . . . . . . . . . . . . . . . Dollars ($
about attempting· to recover from the injuries suffered as
aforesaid, and will be required to spend• other large sui:ns of
money in attempting to be cured, and will continue to suffer
from the said injuries and will suffer permanent injuries in
my leg·s and body as a result of the injuries hereinbefore described.
All of the aforesaid injuries were suffered by me
pag·e 4 ~ as a result of the negligence of your agents, servants and employees in the operation of said planing
mill and in the operation of your said rip-saw in the said
planing mill, said negligence consisting in the following acts
and omissions :
.

11'1
12

:,

.

I

•'

.•

The said rip""saw is a machine that operates at a very high
rate of speed and under great pressure and is a dangerous instrumentality and particularly dangerous in the operation of
the said machine in sawing hickory timber, all of which was
well known to your agents and employees in charge of the
said plani:µg mill and was unknown to me.
.
It became and was your duty in the operation of the said
planing mill and the said rip-saw, in particular, to refuse the
admittance of visitors to your said plant, w11.ether on business or otherwise, or to give them adequate and proper warning of the danger in said plant and particularly in the room
occupied by the said rip-saw so that any such visitors or
guests, and particularly in the case of myself, who visited
your plant on official business, might have. an opportunity
to be warned of the dang·er and to eitber remain away from
the said plant and rip-saw or else to be on the lookout for
danger and protect themselves from undue exposure thereto ;
but your agents, servants and employees failed and neglected
to exclude visitors to the said plant and to the room containing the said rip-saw ayd refused and failed to give any warning by posting signs or by personal communication
page 5 ~ to warn me at. the. time aforesaid ·of danger resulting from the operation of the said rip-saw, and as
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a result of the said danger known to you at that time and of
which I had no knowledge, I exposed myself to the· said danger,
as afor~said, and failed to take precaution for my safety
which I could have taken had I been adequately warned of
the danger from said rip-saw.
Wherefore, the negligence of your agents, servants and
employees in operating the said rip-saw and in charge of
the said planing mill, as hereinabove set forth, was the direct
and proximate cause of the injuries suffered by me, as hereinabove particularly set forth, by reason of which and as
the proximate result whereof, I have been damaged to the
extent of Twenty-five Thousand Dollars.
Wherefore, judgment the refor will be asked at the hands
of said Court at the time and place hereinabove set out..
Given under my hand this 17th day of June, 1946. .

W. E. SUDDITH,
By Counsel.
THOMPSON & THOMPSON,
EASLEY & EDMUNDS,
p. q.
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r Virginia:
In the Circuit Court of Campbell County.

W. E. Suddith

v.

R. S. Burruss, Jr., and W. H. Burruss, Partners Trading as
Burruss Land and Lumber Company.

The defendants R. S. Burruss, Jr., and W. H. Burruss,
trading as Burruss Land and Lumber Company appear.ed
and filed their demurrer to the plaintiff's Notice of Motion
and the said Demurrer is set down for argument.
page 7 } Virginia:
In the Circuit Court of Campbell County.
W. E. Suddith

v.

R. S. Burruss, Jr., and W. H. Burruss, Partners Trading as
Burruss Land and Lumber Compal)y.

R. S. Burn1ijs, Jr., ·et als., v. W. E. Suddith
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DEMURRER.

The said ·defendants come and say that the Notice -of Mo. .
tion in this action is not sufficient in law, and that rro count
thereof, or part thereof is sufficient in law for the :following

:reasons-:
1. W. Fl Sudditb, the plaintiff at the time of the accident
:alleged and complained of iu the said Notice of Motion was
.a trespasser or at most a bare licensee and therefore the de ..
fendants owed no duty of prevision, preparation, or ,va.rning
to the said plaintiff.
·
2. The defendants owed no duty of anticipating the pres-ence of the said plaintiff as set out in the said Notice of Mo .
tion and therefore owed no duty of prevision, preparation,
,or warning to the said plaintiff.
3. The property involved in the alleged action as comJ>lained of by the said plaintiff is private property and public
tax assessors am without protection of prevision and preparation under the facts as alleged in the said notice of motion.

GEORGE ABBITT, JR.,
W. M. ABBITT,
ROBT.A.RUSSELL,
p. d:.

page 8 } Virginia~
In the Circuit Court of Campbell County..
W. E. Suddith
...ir,.

R. S. Burruss, Jr., and W. I-I. Burruss, Partners Trading as
Burruss Land and Lumber Company.
I

JUDGMEN_T AND ORDER.
This day came again the parties by their counsel and thereupon the defendants demurrer to the Plaintiff Notice of Mo•
tion being argued, it seems ·to the court that the said Not.ice
'Of Motion is not sufficient in law for the plaintiff to maintain his action against the defendants for the reasons as set
out in the said demurrer. Whereupon the plaintiff suggestfog that the grounds of the court's opinion is such as can
be removed by an amendment, the court, at the instance of
ihe said plaintiff forbears to enter final judgment for the
defendants upon their demurrer and allows the plaintiff to
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amend his Notice of Motion, which said Notice of Motion was
and is amended,. to-wit, as follows : line seven of page '' 3'"
following the word ''aforesaid'" the· following, language is
added: ''and y.our agents in cha:rge of the .said building and
said rip. or band saw knew of my presence and my position of·
danger then and there and negligently failed to give me any
warning of such danger~''
·.
And it is fui:ther. ordered thait the plaintiff do pi:epare and.
deliver to the clerk.· of this court a Bill of Particulars. of thefacts he expects to prove at the- ti·ial of this case within fifteen days from this. date,. and it is furt:her ordered that the:
defendants do prepare and file with the. cle:rk of this court
the particula:rs of his· and their rounds of defense in this case:
within twenty days from date of this. order ..
page 9

~

W. E. Suddith
'V ..

R. S. Burruss, & W. H. Burruss.

ORDER.NOV. 1, 1946.
By Ieave of Court the Defendants. are allowed to file their
demurrer to the amended Notice of Motion.

le ·1
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Virginia::In the Circuit Court of Campbell County.

W. E. Suddith

v.
R. S. Burruss, Jr~, and V{. H. Burruss, Partners Trading as ·
Burruss Land and Lumber Company.

DE1IURRER TO AMENDED NOTICE OF MOTION.
The said defendants· come and say that the Notice of Motion in this, action is not sufficient in law, and that no count
thereof, or part thereof is sufficient in law for the f'ollowing
:reasons:

1. W. E. Sudd~thz the plaintiff~ at the time oi the accident
alleged and complarned of in the said Notice of Motion was
trespasser and therefor~ the def end ants owed no. duty of
prevision, preparation, or warning to the said plaintiff.
2. The defendants owed no duty of anticipating the presence of· the said plaintiff as set out in the said Notice of Mo-

R. S. Burruss, Jr., et als., v. W. E. Suddith
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tion and the refore owed no duty of prevision, ·preparation,
or warning· to the said plaintiff.
3. The property involved in the alleged action as complained of by the said plaintiff is private property and public
tax assessors are without protection of provision and ·warning· under the facts as alleged in the said notice of motion.
4. The .facts as alleged in the notice of motion constitute
no violation of any legal duty owed by the defendants to the
plaintiff. ·

R. S. BURRUSS, JR.,
W. H. BURRUSS,
Partners, Trading as Burruss Land &
Lumber Co.,
By Counsel.
GEORGE .ABBITT, JR.,

Vv. M. ABBITT,
ROB RUSSELL,
p. d.
page 11
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In the Circuit Court of Campbell County, Virginia.

W. E. Suddith

v.

·R. S. Burruss, Jr., and W. H. Burruss, partners, T/a Bur~
. russ Land & Lumber Co.
BILL OF PARTICULARS.
},or a bill of particulars as to the facts· upon which the
plaintiff in the above-styled ca.use will rely upon are as fol~
lows:
That heretofore, on, to-wit: the 21st day of _F'ebruary,
1946, the said R. S. Burruss, Jr., and W. H. Burruss, partners, T/a Burruss Land & Lumber Company, owned and operated, flmong other plants and businesses, a .sawmill or
planing mill, located at or near the Town of Brookneal, in
Campbell Connty, Virginia.
That on the 21st day of February, 1946, W. E. Suddith,
while acting as Deputy Commissioner of Revenue of Campbell Coupnty, under the employment of E. W. Jones, Commissioner of Revenue of said county, was engaged in the
work connected with his said office of taking lists of personal
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propertv for assessment purposes in said countyt and in pur~
suance
his said duties in that behalf, on the 21st day of
February, 1946, he went to and i11:to a planing mill and rip·
saw plant at Brookneal,. Virginia, owned and operated by the
said R. S. Burruss, Jr., ancl ·W. H. Burruss, partners, T/a
Burruss Land & Lumber Company, for the purpose of interviewing persons engaged therein and to secure information
from them in connection with his duties as afore·
page 12 }- said; namely1 the l~sting of personal property
owned by said parties, employees of the said R.
S. Bunuss, Jr., and "\V. H. Burruss, T/a Burruss Land &
Lumber Company, for purposes of taxation, and on said occasion he was admitted hy the agents and employees of the
aforesaid Burruss Land & Lumber Company into the said
mill, and into the portion of said mill where the said employees were at that time engaged in operating a rip-saw,
and that the said agents and employees in the operation of
said rip-saw were engaged in sawing a piece of hickory timber. While standing· in said room as herein· above set forth,
the timber in the said rip-saw was thrown backward and out
- of said machine, and the said Suddith was struck thereby
and suffered g-reat and permanent injurie_s, that is to say, his
left leg was broken, his right leg was broken in two places
and he suffered bruises and abrasions and injuries through ..
out his body, that caused him intense suffering and has
caused him to pay out large sums of money, to-wit: $ ....... ,
in and about attempting to recover from the injuries suffered as aforesaid, and he will be required to spend other
·large sums of money in attempting to be cured, and will continue to suffer from the said injuries and will suffer permanent injuries in his legs and body as a result of the injudes hereinabove described for a long period of time and
perhaps indefinitely.
That all of the afore said injuries were suffered by the
said Suddith as a result of the negligence of the agents, servants and employees of the said Burruss Land &
page 18 ~ Lumber .Company in the operation of the said
. planing mill, said negligence consisting in the following acts. and omirsions :

of

The said rip-saw is a machine that operates at a very high
rate of speed and under high pressure and is a dangerous
instrumtmtality· and particularly dangerous in the operation
of the .said machine in sawing hickory timber, all of which
was well known to your agents and employees in charge o.f

•
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tbe said pla:iing· mill and was unknown to the said plaintiff,
W. E. Suddith.
It became and was the duty of the Burruss Land & Lum:ber Company in the operation of the said planing mill .and
the said rip-saw, in particular, to refuse admittance of visitors -to the said plant, either on business or othenyise, or to
give them adequate and proper warning of the danger in
-said plant and particularly in the room occupied by the ·said'
Tip-saw so that any such visitor or guest., and particularly
in the case of the said W. E. Suddith, who visited said plant
·On official business, mig·ht have an opportunity to be warned
of the danger so as to either remain away from said plant
and rip-saw or else bo on the lookout for dang·er and protect himself from undue exposure thereto; but the said Burrus Land & Lumber Company, through its agents, servants
:and employees failed and neglected to exclude visitors to said
plant and to the room containing the said rip-saw, and refused and failed to give any warning by posting signs and
'by personal communication to warn hi~ at the time afore.
said, of the danger resulting from the operation
page 14} of said rip-saw, and as a result of said danger
known to the Burruss Land & Lumber Company
ahd its employees at that time, and of which ·the said Suddith had no knowledge, he exposed himself to said danger,
as aforesaid, and the said agents in charge of said building
and said rip-saw knew of his position of danger then and
there, and negligently failed to give him any warning of his
.danger and failed to take precaution for his safety, which
be could have taken bad he been adequately warned of the
danger from said rip-saw.
Wherefore, the negligence of the agents, servants and employees of the said Burruss Land & Lumber Company in operating the said rip-saw and in charge of the said planing
mill, as hereinabove set forth, was the direct and proximate
-cause of the injuries suffered by the said Suddith as hereinabove set forth, by reason of which and as the proximate
result whereof, the said Suddith has been damaged to the
extent of $25,000.00, as set out in the N otic eof Motion in this
cause.

W. E. SUDDITH,
By EASLEY & EDMUNDS,
THOMPSON & THOMPSON,
Counsel
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Virginia :.

lia: the. Circt1it Cgurl pf Campbell County..

W. E. Suddith
1' ..

R. S. Burruss, Jr., and W. H. B·urrnss-, Partners:, Trading as;
· Burruss Land and Lumber Company..
GROUNDS OF DEFENSE AND- 8TATE'.MENT OF
CO~T~IBUTORY NE'GLIGENCE ..
The defendants,. R .. S .. Burruss, Jr r, and W. H .. B-arruss,
Partners, Trading as Burruss Land and Lumber Company..
for their grounds of defense in this, action say:
They deny each and eve:uy allegation of neg·ligence set out
in the notice of motion in this eause; and partfoularly do they
deny that the plaintiff was attending _to his business as a1
Deputy Commissione'r of Revenue of Campbell County, Vir-·
ginia, at the time of the accident complained of or that the
plaintiff was admitted by the a~ents and employees of the
said defendants unto .the said platni'lZg mill where the. accident
occurred.
The defeRdants furthe;r say that the rip sa.w in question
was operated by the servants and employees in a careful and
prudent manner and specifically deny that the said plaining
mill gr any part of said plaining mill ·or _that the said rip
saw set out and described in the said notice of motion is a
dangerous instrumentality in any manner whatsoever.
The defendants further say that the s~id plaining mill was
operated in a building· set off to itself and denies that said
rip saw is in any manner or form a dangerous instrumentality
when in operation or otherwise, ner was it a dang·erous instru.
mentality at the said time. and place set out in thepage 16 ~ notice of motion in this cause. The defendants fur-·
ther sav that neither t]iev nor their servants or em·
ployees owed any duty to the plaintiff to refuse him admittance
to the defendants said plant whether on business or otherwise
or to give him adequate and proper warning of any dange_r
in said plant and they hereby deny that there was any danger
in said plantr .
The defendants furtlier say that there was no rluty upon
them or their agents to warn the said plaintiff as to the
condition of said rip saw and they deny that they failed ·to
warn said plaintiff when his dang-er become apparent. Tl1at
as a matter of'Jact, there was no danger in the normal opera-
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tion or the exposure to the normal operation of the said
rip saw. The accident in question was an unforseeable one
and not to be expected by the defendant.
The defendants deny that their agents, servants, and employees were negligent in any manner in the operation of the
said rip saw and imphatically deny all liability in this case
whatsoever.
The defendants further say that the plaintiff came into ,
the building in which said rip saw was housed and being
operated without being invited or given permissiofl to do so;
that he came therein at l1is own risk and to satisfv his own
curiosity; that l1e knew that said rip saw was being operated
therein; that he knew or should have lmovm all about the operation of the said rip saw and whether or not it was dangerous to come where same was being operated, and that he
assumed the risks when he came therein vohmpage 17 ~ tarily and he entered without the knowledge or
consent of the defendants and their agents, servants, and employees for the sole convenience and advantage
of the plaintiff; that the defendants nor their agent, servants
and employees knew that the plaintiff was in position near
said rip saw until just a moment prior to the time when the
said rip saw did expel a piece of timber; that about four
to six seconds prior fo the said ·ejection of the said timber,
the operators of the said saw first observed the presence of
the plaintiff in the building and ~hat that time the said employee operators <lid call to the said plaintiff and motion to
the plaintiff to remove himself but that the plaintiff ignored
the call and warning and remained in the said building and
that as the chief operator started toward the plaintiff to
, again request that the plaintiff remove himself, the said saw
did expel a piece o-f timber which struck the plaintiff, during
all of which the defendant and servants~ agents and employees
were without fault and the snid defendants hereby say that
the said plaintiff was guilt? of contributory negligence com""
ing into the said building where the Raid rip saw was housed
and being· operated, the said plaintiff knowing that said rip
saw was located therein and knowing abont its mechanism
in all respects, and knowing of the possibility of same expelling· a piece of timber as it did and notwit11standing said
· knowledge the plaintiff came around in direct line with said
rip saw and in close proximity to same and as a. direct result of said contributory negligence the accident
page 18 ~ occurred and which never would have happened
except for the above said negligence of the said
plaintiff, he well knowing at the time all about the operation
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of said rip saw and the possibilities of its ejection of timber
as happened on the occasion involved in this accident.
Respectfully,
R. S. BURRUSS, JR. &
W. H. BURRUSS,
Partners, Trading as Burruss
Land & Lumber Cp.
GEORGE ,ABBITT, JR..
Vv. M. ABBITT, p. d.
page 19
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Circuit Court of the County of Campbell, Nov. 7,
1946.

W. E. Suddith, Plaintiff

v.

R. S. Burruss., Jr., and W. H. Burruss, partners doing business as Burruss Land and Lumber Company, Defendants.
UPON A NOTICE OF MOTION FOR JUDGMENT.
This day came the parties and their attorneys, and the
defendants by leave of Court, filed their demurrer to . the
amended motion of the plaintiff, and said demurrer being argued, was overruled by the Court; and to the action of the
Court in overruling said demurrer the said defendants excepted; and said defendants for plea say they are not guilty
in manner and form as the plaintiff against them in his notice of motion has alle~ed and of this put themselves upon
the country and the plamtiff likewise; and thereupon came a
jury selected by lot as provided by law, to-wit, 0. T. Bailey,.
N. S. Joy, R. C. Fariss, H~ F. Burleigh, J. E. Arthur, R. C.
Tippett and Alex R. ·Driskill, who were sworn to try the
issue joined, and having heard the evidence introduced by
the plaintiff~ the said defendants by their attorneys, moved
the Court to strike the evidence of the plaintiff, which said
motion was overruled, and to _the action of the Court in overruling said motion the defendants excepted; and said jury
having heard all of the evidence, were adjourned over until
tomorrow morning at ten o'clock.
page 20
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Circuit Court of Campbell County Nov. 8, 1946.

W. E. Suddith, Plaintiff

v.
R. S. Burruss, Jr., and W. H. Burruss, Partners trading as
Burruss Land and Lumber Company, Defendants.
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UPON .A NOTICE OF MOTION FOR JUDG~fENT.
This day came again the parties and their attorneys, and
the jury sworn on yeste.rday returned into Court pursuant to
their adjournment, and having heard all of the evidence and.
received the instructions of the Court, retired to their room
to consider their verdict, and after some time returned into
Court and rendered the following verdict : We the jury find
for the plaintiff, W. E. Suddith, and fix his . damages at
·$5.,500.00 (signed) N. S. Joy, Foreman." .And thereupon the
defendants by their attorneys moved the Court to set aside
the verdict of the jury and grant them a new trial herein on
the following grounds: That the verdict is contrary to the
law and the, evidence and without evidence to support it;
that the Court erred in giving certain instructions and in
refusing to give certain instructions, and that the Court erred
in overruling the defendant's motion to strike the evidence
of the plaintiff, which said motfon the Court takes time to
-consider and this case is continued.
page 21 } Circuit Court of Campbell County, March 29, 1947.

W. E. Suddith

v.

R. S. Burruss, Jr., and W. H. Burruss, Partners trading as
Burruss Land and Lumber Company.
JUDGMENT.

.,

The Court having· considered the motion of counsel for the
defendant to set aside the verdict of the jury, and having
also considered arguments of counsel for plaintiff and defendant contained in written briefs and in oral arguments,
the Court doth overrule the motion to set aside the said verdict and proceeding to enter judgment on the ver.dict of the
jury; it is the judgment of the Court that the plaintiff recover of the defendant the sum of Five Thousand Five Hundred Dollars ($5,500.00), the damaf!es assessed as aforesaid,
with interest thereon to be computed at the rate of six per
cent (6%) per annum from the 8th day of November, 1946,
until paid, and his costs by him in this behalf expended.
Counsel for the defendant having indicated a desire to apply for a writ of error to this judgment, it is orderecl that
execution thereon be suspended for a period of 40 days for
this purpose. To which ruling- of the Court the defendants
·excepted for the reasons )eretofore stated on the day of the
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verdict and the additional reasons assigned later
by leave of Court, to-wit: (1) That the plaintiff
· cannot make out a stronge:r case than his own
evidence establishes; and (2) The evidence failed to establish that the defendants' employee knew ·that the plaintiff
was in a position of danger from the operation of the- edger
at the time of the accident or that the plaintiff was himself
unaware of his dange1·. (3) There was no evidence upon which
the plaintiff's instl'uction number "One" could be based ( 4)
Evidence does not respond to the pleadings.

page 22

~

page 23

~

Virginia: :

In the Circuit Court of Campbell County.

W. E. Suddith, Plaintiff,
'l!.

R. S. Burruss, Jr., and W. H. Burruss, Partners trading as
Burruss Land and Lumber Company, Defendants.
RECORD.
Stenographic report of the testimony, tog-ether ·with the
motions, objections and exceptions on the part of the respective parties, the action of the court in respect thereto, the
instructions offered, g·rant.ed and refused, and the exceptions
thereto., and other incidents of the trial of the case of vV ~ E.
Suddith t'ersus R. S. Burruss, Jr., and W. H. Burruss, partners trading as Burruss Land and Lumber Company, tried
at Rusfburg, Virginia, on November 7th and 8th, 1946, before
Honorable Charles E. Burks, and ,Jury, in the Circuit Court
of Campbell County, Virginia ..
Present: Messrs. James E. Easley, tl. E. Edmunds, III
and S. J. Thompson, counsel for plaintiff.
Messrs. W. M. Abbitt., George W. Abbitt, Jr., and Robert
A. Russell, counsel for defendants.

.

Reported by
C. R. McCarthy, Court Reporter
Lynchburg, Virginia.

R. S. Burruss, Jr., et als., v. W. E. Suddith
page 24 ~
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E. W. JONES,
having been first· duly sworn, testifies as follows:

DIRECT EX....J\:MINATION. ·
By Mr. Thompson:
Q. Mr. Jones, what is your official capacity in Ca~p~ell
County!
A. Commissioner of Revenue.
Q. Was Mr. Suddith Deputy Commissioner of Revenue of
Campbell County ·on the 21st day of February, 19467
A. Yes, sir.
Q. Mr. Jones, what were his duties as Deputy Commissioner of Revenue T
A. His duties were the aAsesRment of personal property
taxes and possibly checking up on new buildings and things
of that kind.
Q. "\Y as it bis duty to get a list of personal property from
the citizens of Campbell County?
A. Within his territorv it was.
Q. And in connection" therewith was it necessary that he
see the property owners and have them sign a statement?
A. Yes.
Q. Mr. Jones, in Campbell County is it customaryBy Mr. W. M. Abbitt: (interposing) We object to what
might be customary. The Code section is· plain what the
law might be and regardless of custom in Campbell CountyBy the Court: (interposing) r don't know what
page 25 ~ the question is going to be.
By Mr. Thompson:
Q. Was it customary for you and your deputies to visit the
places of business and places where citizens are employed to
get their tax lists?
By Mr. W. M. Abbitt: "\Ye object.
By the Court: 'Wbat is tlie specific objection?
By Mr. W. l\.f. Abbitt: Our objection is that the custom
that the Commissioner of Revenue follows in Campbell
County has nothing to do with the law in this case. The law
is plain as to the duty of the Commissioner of Revenue and
the duty of citizens.
By 'the Court: You made reference to the statute. What
does the statute !:lay?
By Mr. W. M. Abbitt: The statute provides that every citi-
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zen must file with the Commissioner of Revenue before acertain ·date.
By Mr. Thompson: It also provides that the Commissioner
of Revenue shall get from each citizen a statement
page 26 ~ of his personal property. Both of those are in the
statute.
By the Court: Go ahead. and answer the question.
By Mr. W. M. Abbitt: "\Ve desire to save the point.

By Mr. Thompson r
Q. Mr. Jones, what is your answer?
A. %es, sir~ it is ..customary.
Q. How long has Mr. Suddith been your deputy?
~- A. _little over a year.
Q. Wh_o was YQ.Ur deputy prior to the time Mr. Suddith
was employed as Deputy Commissioner?
A. J. P. Blankinspip.

No cross examination.
The witness. stands aside.

.
W. E. SUDDITH,
. having been first duly sworn, testifies as follows :
DIRECT EXAMINATION.
By.Mr. E~sley:.
Q. Mr. Suddith, give us your ·name and your age.
A. W. E. Sudditl1, and 66 years old.
Q. Where is your home?
A. Lady, Virginia ..
..
Q. Mr. Suddith, what business were you ocpage 27 ~ cupied in on February 21st of this year?
A. I was Deputy Commissioner of Revenue, taking a list of personal property and different properties of
the taxpayerrs. .
Q. Did vou on that day p;o to the mill of Burruss Land and
Lumb~r. dompany at Brookneal Y
A. I did.
, Q. Where is that mill located f
A. South of Brookneal-I do11 't know how far bevontl the
corporate limits-I would say a mile.
"
Q. What was your purpose in g·oing tI1ere t
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W. E. Sttddith.
A. Taking the lists of the taxpayers., getting lists of prop~rty, personal and otherwise..
.
Q. What time of the day did you go there, do you recall?
A. I think it was right after 12 :00.
Q. And who was the first person you saw there, Mr. Suddith!
A. Mr. Short was the first man I saw after I got there.·
Q. Did you take l1is list f
A. I took his list.
Q. ·where did you go from l1im y
A. Mr. Daniel was standing over beyond him handling the
pieces of timber as they came from the mill. I went over to
get his list, asked him what he bad and if he had any personalty.. I remember particularly asking him if he had an
automobile and he didn't, and I finished up with him.
Q. Then after you finished with Mr. Danielpage 28 } where did y0l1 go next?
'
A. There were several people in the mill just be- ·
yond him and I went in to get their lists.
Q. Now, when you left Mr. Daniel where were you with reference to this ripsaw, the saw that was involved in this accident?
A. I imagine it was somewhere as far as from here to that
window• .,.
Q. Who was opera ting that say at that time T
A. Mr. Arrowwood was the only one I know. I recognized
Mr. Arrowwood when I saw him but I wouldn't be sure I
knew :M:r. Arrowwood before.
Q. · Did you have his name on your list t
A. Ris name was on my list.
Q. And where was he standing?
A. He was somewhere near the ripsaw, or whatever you
call it-the edger.
Q. Was he near the saw or near the platform Y
A. I think he was between-:..as I went in I think he was
standing beside the edger and as I went in I passed by him.
He was busy at the time I passed bv him and I went back
io where there were four or five men but they were all in a
little bity box and I_ couldn't get irt to speak· to tbetn and I
turned back to speak to Mr. Arrowwood and when I was
standing there was when I_ was hit.
page 29} Q. When you passed by Mr. Arrowwood at the
ripsaw and went in the other direction and saw
that you coti.ldn't see those men and c.ame back how fat did
you leave this sawf

'
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A. When I we:nt where the other men weref
Q. Yes., sir.
A. I would say twenty feet, I imagine.
Q. Were you still in sight of th~ people there at the ripsaw¥·
·
A. Yes, sir.
Q. In the same room f
A. Yes, sir; same room.
Q. Then you turned and came back toward where the men
were operating the ripsawf
A._ Yes, sir.~· ·
Q.. Just tell what you did now when you came back there?
A. I was standing there waiting to speak to Mr. Arrowwood. Another man in there, ·1 don't know who he was, but
when I saw anyone I had to ask them if they were citizens
or over 21 or taxpayers ..
Q. How close were you standing to Mr·. Arrowwood f
A~ I imagine a distance of five or six feet.
Q. Did you speak to him f
·
.
A. I declare, I wouldn't say whether I had spoken. to him
or not but was waiting to· speak to him. When you go in
there to wait on men or take a list there comes a
page 30 ~ lull in between work-I don't know just how to
express it-the same way I had to· do with Mr ..
Short. I had to take his list in lulls. Timber would come
so fast I couldn't speak for awhile and then it would slow
up and I would have to wait my chances to ask them.
Q. Now, when you were standing within five or six feet of
Mr. Arrowwood you were in phi.in sight of him, were you?
A. Yes, sir.
, Q. Which way was he facing?
A. I think there. were three men, I don't know jnsf I10w
many, but two of them were trying to put a piece· of timber
through the machine, two of them I think and I heard Mr.I don't know who it was, say '' Can yon make it T'' and before
they could answer I had been hit. In a split second T was
hit I heard somebody holler but it was just the second I was
hit.
Q. Hollered" get out of the way"'f
A. I don't know what they said, just hollered. I couldn't
say wl1at was said. It didn't reach me before I was hit. If'
it did reach it was so close I couldn't tell.
Q. How long had yon been standing there nef ore this. thing
struck yon t
.
.·
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TY. E. Suddith .
..A. I hadn't been there so long-I would say two or three
minutes~ maybe five minutes.
Q. From two to five minutes?
.
A. Yes, .sir. I was just waiting to speak to him.
page 31 ~ Q. You say somewhere between two and five minutes you had been standing there waiting to talk
to Mr. Arrowwood within thai distance of him that you described?
A. Yes, sir.
Q. While you were standing there, Mr. Suddith, did anybody give you any warning that was a dangerous place to
stand?
A.. Nobody.
.
Q. Anybody give you any sign or indication you ought to
move to another spot i
A.. No, they didn't.
Q. Where were you standing with reference to this saw?
A.. The machine was that way and I was standing right
behind it, this side standing toward the machine.
Q. There. is a table there that holds the timber that goes
to the saw?
A. Yes, sir.
Q. A.nd you were standing back of that Y
·~. Yes, sir. It about the this height '(indicating) and the
timber was on there being· pushed to the saw and I was standing behind it when it hit me.
Q. Now, ·~Ir. Suddith, did you see any sign or hear any
statement made by anybody or any indication to you that it
was dangerous to be near the operation of that machine¥
A.. No, sir, nobody said anything to me at all.
Q. ·was there any sign around the building there
page 32 ~ that there was clanger!
A. I didn't see any.
Q. Did you know anything about the operation of that machinery?
A.. No, I didn't know anything about it at ,all.
Q. Now, Mr. Suddith, you said you were struek by this
piece of timber and that was on the 21st of February?
A. Yes, sir.
Q. Tell the jury what happened to you after that., the nature of your injury.
.
.
A. The doctor from Brookneal came down and etraightened ·
my legs out and they carried me to Lynchburg in an ambulance. The doctor set my leg that night-I think it was that
night-and then in a few days my feet began to hurt me,

42

~upreme· Court of .Appeals of Virginia

W. E. Suddith.
just like they were afire. That was the weight on my legs
pulling them straight. I think I gradually got worse from
the time I went in there. I know my suffering toward the
last wasn't as severe as it was at first. I was in pain all the
time but not as severe.
Q. What was done for you there in the hospital 7 YOU said
weights were put on your legs 0l
·
A. Yes, sir. That was to pull them out. I was flat on
my back I would say twenty or thirty days with my feet
propped up. I don't know how much weight was attached but
it looked to me it might have been two or three hundred
pounds, but I don't imagine it was.
page 33 ~ Q. How long were you in the hospital?
A. The first time I think I was in there fortyfive days. They sent me hon:ie and I stayed home about a week
and they had to c~rry me back. That is when I was at my
worst-I can't tell what they told me but that is ,,lhat I think.
Q. ·when you were at home for that week could you get
about or were you in bed?
A. I couldn't move myself until sometime I reckon about
the first of June. I could move my hands bu·t my limbs I
couldn't move them at all until about the first of June.
Q. After the end of a week did you have to go back 1
A. I had to go back. I think that is the time I was really
sick.
Q. What was the trouble then?
A. Drainage on this leg where it was broke, the bruised
flesh around the bone had to work out.
Q. And what was done for you when you went back to the
. hospital the second time f
· A. I was given four blood transfusions and I don't know
how many times I was fed on glucose and I was given pennicilin until I didn't like to see the nurses come.
Q. Did they perform any other operation on you?
A. Oh, yes. I was in a cnst from here down (indicating)
and the doctor had to take the cast off of this leg and take
it out, as far as it was possible, and day after day
page 34 ~ he and some of the nurseA would mop the pus, corruption and stuff out of my leg.
Q. Now, when did you come back from the hospital the second time?
A. I can't tell you. Someone can tell you, I reckon, but I
can't tell you. I lost track of time, the days of the week and
months and all, about that time.
Q. What is your condition n~w as a result of this accidentf
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JV. E. Budditli.
A. I think I run doing very well. I ean walk well except
up and down hills and over rough land. I can't get .about
over rough places. I haven't as much strength in my legs..
If I have to go up and down steps I use a cane for that be-cause I am .still a little weak in my knees and foot. I have
<me bad foot. This foot isn't exactly dead but it is asleep.
Q. Do you Imow what that (\Omes from1
A. I think it comes from a dead nerve, I don't ]mow..
Q. I would like for you to show the jurv the injuries t@
your leg~, l\Ir. Suddith.
..
A. They can't see them an unless I disrobe {pulling
trousers up) That is where the break was and this is where
the other one was. That is where the pus and corruption
-came out of there.
Q. A.ny injury on your other leg Y
A. The other is not as much as this.. This one
page 35} was only broken once, right here. My doctor took
a piece of bone out of this place right here. I suffered more from this ankle where the. weight hung on there.
That is when my feet were on :fire with the weight hanging
on them. I can work this foot all right but I can't get the
other one up yet. This one if I go over a rough piece of land
following a plow or anything I can't get this one up fast
enoug·h to keep it out of the dirt.
Q. Mr. Suddith, can you tell the court and jury what expenses you lmve encurred, doctors and hospital bills and
nursing bills in connection with your effort to get cured of
your trouble!
A. My wife has the list here if you want them. It is
$1,400.00 doctors and hospital bills. She has the bills that
have been paid and the bills that haven't been paid.
Q. Are you entirely discharged from the doctor f
A. I think the doctor said I could go, turned me aloose.
Q. And you say it is $1,400.00?
•
A. $1,400.00 doctors .and hospital b11lR and ambulance
eharges.
·
Q. Have you had any other expensesT
A. Well, were some incidental expenses that we couldn't
keep account of-had to supplement tl1e food sometimes when
it didn't agree with me.
·
Q. Have you been able to carry on any work since you had
this trouble?
A. I can drive real well but I wouldn't say I
page 36 ~ was able to get out and work like I usually do. I
can do right many of the things now that I could

I
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before but I can't- do them more than half' as efficient.
Q. And for how long have· you been able to. do anything-,.
:Mr. Sudclith t ·
A. Well, it hasn't been so long.. Up until, I would say,.
the 1st of July I wasn't able to get out of bed. I don't know.
just when it was. My wife might be able to give· a nearer
date than I can. I lost track o.f the days of the· weeks, the
·weeks of the month, and possibly the· months nntil about thefirst of .Augnst. · I couldn't keep track. of the days of the week
nor months. or anything else. After that I bega:n to get better... My mind was just as bad off as my body was. I was.
weaker in my mind than I was in my body, I think.
Q. Have you ooen able to earn any money since this. accident?
A. I haven't so far, no·, sir.. I haven't been able to g·et
out and work. ·
Q. A.nd what had been ytmr earnings?
A. Sometimes they were a thousand or two thousand dollars a year and over, and sometimes maybe not that much,.
but I ''tended my garden, did some farming between times:
·when my job would allow.
Q. Did that inclnde what you g;ot from your
page 37 f job?
A. No, I mean beyond my job..
Q. How much did you get from your jobf
A. I got $600.00.
Q. You were earning approximately $'2,000.00 in addition

to that!
·
A. Yes, sir.
Q. How much do you estimate your loss from your earnings have been for this year since you have been injured in
February?
A. I really couldn't say. LooI{s like everybody has been
' able to ~ake some money this year. I might have handled
some property. I had a farm I was very much interested in.
That has gone to rack and tum since I have been sick. That
was my biggest lost. I had :figured on fixing it up and disposing of it and· I j1:1st couldn't do it. Instead of having an
income from it I have had a loss.
Q. What size farm is that t
.A. 239 acres.
Q. Tobacco farm?
.
A. Some tobacco, two and two-tenths bright, and some dark,
and good dwellings.
Q. Could you give us an estimate of what you estimate-
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your lo~s of your earning capacity has been to you in dollars,
approximately?
A. As near as I can estimate it between the time of the
injury and the present time it has been as mucli as
page 38 ~ $2,000.00 or $2,500.00, and it might not have been
any more than $1,500.00-might not have been any
more than $1,000.00, it varies right much.

CROSS EXAMINATION.
By Mr. W. M. Abbitt:
Q. Mr. Suddith, I believe you lmve done· very little farm~
ing in recent years.
.
A. I had been farming for 25 or 30 years but not where I
would take a two-horse team and plow.
Q. You stated your farm had gone to rack and ruin since
you were hurt. What do you mean by that?
A. ·well, I mean the tei"iant didn't do what I would have
done if I had been there.
Q. Of course you have got tenants on your farm to run
that.
A. Yes, sir.
Q. And you have sold some real estate from time to time.
A. Yes, sir.
Q. About taking the lists, when you went there on February 21st did you know that the plant was in full operation
and that you went there during working hours "l
A. I had to go there during working hours if I went at
all.
Q. Was it necessary for you to go there at all¥
A. Well, it was my understanding that Mr. ,Jones had given
instructions to me that I was to see every taxpayer
page 39 ~ in my t~rritory.
Q. Did it ever occur to you that you could go
to their homes and get the lists¥
A. Sometimes, yes. I went to most of their homes.
Q. And, of course, if you had gone to their homes you
wouldn't have interfered with the men when they were worl~ing.
A. I wouldn't have seen them if I had gone to their homes.
Their working hours were the same as mine.
Q. You mean you quit at 4:30!
A. Qnit at 5 :00 and I. have to go home.
Q. Did you know if you bad went at lunch hour you might
have seen those men t
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A. I think

jt w~s ~bout lunch hour.
Q. Then the machines weren't running?
A. Y~~, they were running when I got there.
Q, If you had waited unfil 4 ;3_0 when they ijt(>ppecl work
couldn't" you ha,ve seen all these :wen?
·
.A.. l niig·ht have. '
Q. Did it ever ocour to you that you might do that f
A. Well, if I had waited there until 4 :30 then I would have
been an hour late.
Q. You had seen everybody in that neighborhood you could
see?
A.. No, I work them as I come to them~
Q. Then, as a matter of faot, getting down to
page 40 ~ the meat in the whole thing· the truth of the matter is that you went there at this time bac:muse it ·
would b~ more Qonveni~n.t to you to Qatch them all th~r(l at
one time than if you hunted them up after working hours,
A. When I was in the vicinity of the mill· I work~d everybody that was there that I could see. l had to go over to the
mill. I never went over that mill much befo:re but I had
been over the other, gone there and gone all around to s~e .
everybody I could. If they had offices I would go to the offi~.e and see the men in the offico, then go all through this mill
taking a list. That is the only way I could get them.
Q. If you will answer my question.,...-as a niatter of fa.ct
it was a convenience to yo1,1..
A. No, it wasn't a con.veni~nc~ to me--,..wasn 't any more
convenient to me than to g;o to &~e them if I could have found
them.
·
Q. Why didn't y01,1 go to their homes?
A, I w~nt to most of their hopies.
Q. Did you go to Mr. Short's home¥
A. I did.
Q. After working hours 1
A. No, I went there to se~ Mr. Short and he wasn't at
home.
Q. Did you leav~ a list there 1
A. His.wife wouldn't sign it. She wouldn't acpage 41 ~ cept it.
Q. And you said it was no mo;re convenient for
you to go there? ·
A. No, I can make better headway by g·oing· to see each in::jividual as they come.
·
Q. Did it ever occur to you that Mr. Burruss was paying
these men by the hour and you were interfering with thew. Y
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A. I d.idn't hiterf~re with tbeni, l tooli: m.y time ~-nd when
tbey wer~n 't busy I tri-ed to speak tQ th~m,

Q. You oortninly WElren 't going ther-e for the convtnitmee
of Mr.. Burruss.

1\... No, l w&sn 't representing Mr. Burruss, I was fepfesanting the county. I didn't have Mr. Burruas iii :miJld..

Q. Yoµ w~nt th~re to get the individntll e~ploye~ 's list
during working hours 7
A. Y~s, ~if, I want there to g~t t~ir lists.
Q. It never occurred to you that YQ:IJ co11ld wait until 4~30
and get it then f
A. I diqn't know what time tbe mill sh11t down, whether
4 :30 or l5 :00, but I went to them as I came to them.
Q. Did yo~ as~ anybody wh~n it shqt down?
A.. No, I didn't ask them,
Q, Now, you say that mill was i:n full opar~timi !
.A.. 'l:es, ~ir,
·
Q. Making a lot of noise, wasn't it f
.A. Yes, sir.
page 42 } Q. A lot of belts running and a lot of saw~ gp~
ing, isn't that rigbtf
A. Yes, sir. ·
Q. And back in that saWJTiill there is a lot of noise, isn't it?

A. Yes, ~j.r.

Q. Enough for you to b~ar it ~ long distance away, isn't

it?

A. I imagine so.
.
Q, When you first went th~ve y9u say you talked to Mr.

Short?
A. To Mr. Short.
Q. He was working there?
A. Yes, sb·.
Q. All the timber was being pulled out there 011 that conveyor, wasn't iU
A. Yes, sir.
Q.' And he was picking it up and putting it ~sicl() aIJ.d you
were talking to him all the time!
A. I didn't talk to him p.s he was handling it. I tried to
hold mysE)lf until there would be a little lqll betwean timbers.
I stood there twic~ as long to tnke his list as ordhiary and
finally got his list and he signad, ftnd he sigl)ed without
losing any time. He didn't have to l~t any timber come
1

by.

page 43 }

Q. I show you a picture-
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By Mr. Thompson: Your Honor please, we object to this
picture on the ground it hasn't been identified. This scene
might be in West Virginia or anywhere else and unless properIv identified it should not be introduced.
By the Court: I sustain the objection. Of course, gentlemen, if you have, a picture that shows the conditions at the
time of the accident and is properly identified it. will be admissible in evidence.
By, :M:r. Abbitt : I was going to ask him if that wasn't a
proper pichu-e ·of the place he was standing.
Q. After yoll talked to Mr. Short where all this timber
was coming ont-belts were running there, weren't they T
A. They were coming out on rolls. I don't know whether
there. were belts or not, but timber was coming out on a plat-. form and I stood beyo:ad where he took the timber: off. I
was standing out beyond the timber as much as I could.
Q. How wide was that platform T ·
A. I would say it was ten feet wide that the timber came
out on.
Q. And you walked around there °l
A. Yes, sir.
.
Q. And you saw Mr. Daniel f
page 44 ~ Q. And when you talked to Mr. Daniel it was
closer to the shed ·where all the other machines
were?
A. Yes, sir.
Q. Don't those machines make a powerful lot of noise t
A. I reckon they are noisy.
Q. Sawmill inside?
A. Yes, sir.
Q. The sawmill made a lot of racket,. didn't iU
A. I suppose so.
Q. How many belts did you see running¥
A .. I didn't notice the belts.
Q. Didn't pay any attention to the machines t
A. Not cspeciapy.
Q. You ever been around a sawmill mnchT
A. I have passed right by them for years. I won't say
year after year, I will say month after montk
Q. Yau have heen acquainted ·with sawmills practically all
your life, haven't yorrt
A. Yes, sir. I have been all over the mill the·re at Brook-
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Q.. You used to live out near where Ritter used to operate
hlsmillY
·
A. Yes, ~ir, in vVest Virginia.·
Q I su1lpose Hitter has one of the biggest sawmills in the
country.
·
A. Yes, sir.
page 45 ~ Q. You have been there at his mill?
A. I have been by it. I never went in to see
it or anything at all all the time I was there.
Q. Never saw Ritter's mills operating at all 1
.A.. The railroad ran right by it and I could look all over
them because the mill was low, ten feet below the roadbed,
and I could see all over it but I never went in it.
Q. You knew that sawmills and mills of that type required
saws to go at very rapid rates of speed, didn't you 1
A. I don't know as I ever thought about it. I wasn't curi~
ous enoug·h about it to go in and see it.
Q. You know an ordinary mill requires a saw to go at a
very rapid rate of speed.
A. Yes, sir. ·
.
Q. Did you ever see an ordinary saw operate, an ordinary
wood saw?
A. Yes, sir.
Q. That operates at a very rapid speed 1
A. Yes, sir.
Q. Might throw a stick of wood any time, isn't that right?
A. I don't know as I have ever seen a wood saw throw a
stick of wood when they would come to my house to saw my
wood.
Q. You have helped operate them?
A. At home I have helped them with the wood.
1
page 46 ~ I never ran the saw.
Q. You would bring wood to the saw and throw
it away?
A. Yes, sir.
Q. If anything happened anybody might be cut by that
sawY
A. l\fig·ht-I never have seen anybody.
Q. You do know it requires a very rapid rate of revolutions of that saw, don't you 7
A. Yes, sir.
Q. Now, when you left Mr. Daniel could you tell who was
inside of the shed?
A. I don't know that I could when I left. I just saw that
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several men .were in there and went in to speak to them.
Q. When you went in that building there you were looking
·
around to see who you could ·see Y
A. No, I wasn't looking to see who I could see. I was looking to find men who might give me their lists.
Q. When you went in you didn't know if a man from Campbell County was in there or not, did you Y
A. A pretty safe assumption it was.
Q. Did you knowf
.A. I wouldn't say that I did know.
Q. If you didn't know who was in there how could you
know that a Campbell County man was in there if you didn't
know-just to be fair with us 7
A. Well, in the performance of my duties I would
page 47 r make it my business if I saw four or five men together to go up and ask them if they were citizens
of Campbell County and if they were ask them ask them to
give me a list, and if they weren't I would thank them for
bothering them.
Q. Now, you had the territory covering all of the town of
BroolmealY
A. Yes, sir.
Q. Did you go in each store and ask each person Y
.
A. Each store and every home in Brookneal· where I didn't
8ee the members in the store.
Q. Did you ask every person you saw in those stores?
A. Yes, sir, I did.
·
Q. You went back to see if you could see anybody from
Campbell County?
A. Yes, sir.
Q. At the time you entered that shed who was there?
, A. There were about three men there when I went in that
room, I think, two I know and possibly three.
Q. As a matter of fact, it is not a boarded up room at all,
it is just a shed top over the machines and some few side
boards there Y
A. Yes, sir.
Q. You could see clearly inside and clearly outside once
you got inside Y
A. Yes, sir, could see clear outside.
Q. Of course it was darker inside than out.
page 48 ~ A. You could see in there all right.
.
Q. How many men were there at this edger t
A. I know there were two. I think there were three.
Q. Did you walk on behind them t
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A. I think was !One of them standing right beside
when
it happened and the other two were at this machine..
Q. I am talking .about when you went in.
A. I .am talldng· about when I went in.
Q. I want to know when you went in where the men were.
A. They were there at work as I went in. They were busy
.as I went in.
Q.. And you kept right on by them f
A. Yes, sir.
Q. And kept on away from the edger f
A. Yes, ·sir..
Q. This is not .a l'ip-saw, it is really an edger, cuts tl1e
,edges off of boards .
. A. I think that is what they call it.
Q. You went on away from that on back to where the little
boxed in place is where the sawmill is Y
A. Yes, sir. I didn't go up in it because fo:nr or five men
were in there and they were so close together I went back to
the men I had passed.
Q. Did those men work there?
A. They seemed to be wry busy.
page 49 } Q. You c1idn 't bother them?
A. I didn't bother them. I wouldn't have a
chance to speak to them.
Q. When you were back there there were belts running
;and machinery running all around you Y
A. No, weren't any running right around ·me except this
particular machine that had a platform wider than this table.
"Back on the other side of the table was something that
brought the timber up and laid it here and they took it on
a table here and took it from here and pushed it in the ma ..
-chine.
Q. In other words, when· you passed that edger and went
to the front of the sawmill the sawmill was there and was
a great roller wide as this table here, bad rollers on it, carrying planks up to the edgerf
·
A. I think so.
Q. Then had something on that machine you step on and
throw that board over to the edger?
A. I don't know about that.
Q. How many pieces of plank you think went up there
·
while you were standing there looking?
A. Well, the last time I was looking, the time that I stood
there when I was hit, it was just one piece.
Q. After you got from the sawmill where you had been
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and walked up close to. the· edger how close did you get to
the edgert
·
A.. I was from the end of the plank I imaginepage 50 ~ from five to ten feet.
·
Q. And there was a table a little wider than this.
table that ran up to the edger 1
A. Yes, sir.
Q. Do. you know how long that table was·f
A. No, I don't ..
Q. But you were how f aF to the :rear of that table or bench r
A. Possibly five feet, not over ten.
Q.. In other words,. if yQu were five feet you were less than
two steps from it Y
A. I think I was fairly close to il
Q. Or ·you ceuld have been ten feet which would ·have been
a little over three steps. Now, were the- men pushing thestick then up into the edger!
A. Yes·, they were shoving. it through the edger ..
Q. They were busy at work Y
·
.A. Yes, sir..
Q. And when yon left the sawmill you saw them working
there on the edger!
A .. Yes, sir~
Q. And· did they continue to do that until just a split second before you were· hit T
A. I don't know how long it was. They were there besidethe timber when I was hit, two men and possibly three. 1
say I know there was two and I think three.
page 51 ~ Q. Of course, if they were there busy pushing
the timber np in the machine they had their backs:
to you..
·
A. Not exactly, no, they were standing beside the timber~
Their backs were not to me, their· sides were to me.
.
Q. In other words, if this table was the edger and. here is
the back of the~ bench they would necessarily be pushing and
looking this way with their sides and backs to you.
A. I think one of the gentlemen was f ceding that machine
and the other one was standing near me and he left me and
went to help the other man pnsh that timber. He was hav:...
ing trouble getting it in and I think he left from standing
beside me and wellt to the machine to help the man because
I heard him say, ''Yon can't make it, can you f ''
Q. You are jnst not certain about thaU·
A. I am certain of that. I am certain one man said it to
the other one, "You can't make it, can yout"
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Q. But you a1~e not certain how many were there?
A.. No, I say I know there were two and I think there were
three.
Q. Are you certain there were two up at the edgerf
A.. Yes, sir, I am certain that one was there and the othe·r
one went there.
Q. Now, those saws at the edger are all covered up--:-

By the Court: (interposing)
Q. Let me ask you a question. When you heard someone
say ''You can't make it, can you?'' or something
page 52 ~ to tba t effect, did you know which one of them said
that¥
. ..A.. The one that had been standing right beside me. Just
as I was standing there one of them I think left me and went
to help the other one push it through the mill.
By Mr. Abbitt:
Q. How long was that before the accident T
A.. I would say that was ten or fifteen seconds before the
accident, maybe· not over five.
Q. Did the man have time to get there¥
A. I think he was there when the accident happened, be
sides this timber.
Q. Then if there was any danger there he would have been
in as much danger as you were 1
A. He wasn't behind it. He was on the side of it.
Q. I thought you said just now he was standing beside
you.·
A. He might have been beside me and still not behind the
timber.
Q. Did you realize you were behind the timber V
A.. No, sir, I didn't realize I was in any danger.
Q. I didn't ask you that. I said did you realize you were
pehind the edger Y
· A. I didn't realize I was behind the timber even. ·
Q. You didn't see the timber?
A. Yes, sir, I saw the timber but I don't think I took any
thought of bein~ behind it or in front of it or
page 53 ~ anything of the kind.
Q. You were just standing there?
A.. Just standing there.
Q. With all this machinery running?
.A. Yes, sir.

54

Supreme Court of .Appeals of Virginia
W. E. Suddith.

Q. Yon were waiting for ~hat?
A. Waiting to get to the two gentlemen who were operating the machine.
Q. You, of course, didn't know where. they lived?
A. No, I clidn 't know where they lived.
Q. The machine was perfectly obvious to you there, wasn't

itT

A. Yes, sir.
Q. And you could see the saws just running?
A. No, I couldn't see the saws. I could see the machine
and rollers. I didn't see the saws.
Q. You could hear the saw crying as it went through,
couldn't you?
A. Yes, sir.
Q. So you knew, of course, there were saws there Y
A. Yes, sir.
Q. How many pieces did they put throug·h while you were
there?
A. I couldn't answer that.
Q. You know whether they put any through or not T.
A. No, I couldn't say. I think they had but 1
page 54 ~ wouldn't say how many they put through.
Q. You know of anything wrong that the operators did there that day?
. ./\.. No, sir, I do not.

By the Court!

.
Q. How far were you standing from where the men were
who operated the machine at the time?
A. About five to ten feet.
Q. Were they facing· you or not?
A. I think one of them was standing beside me when I first
came up and the other one was standing beside the machine.
I don't think they were supposed to have to push any, the
rollers were supposed to have carried it. They might hav~
been pushing on it, I don't know.
Q. How far were you from the machine?
A. On-e of them was right at the end of the machine next
to me and I was about five feet, I would say, from the end
of the plank that flew back-I mean five feet from the edge
of the machine. The plank might have been up on the machine going on in the mill when it came back but I was about
five feet from the end of the platform that took that plank.
Q. ,vell, did the plank that struck you lea\:e the platform T
A. Ye~, sir, it left the platform.
__

I
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Q. Was it slung out T
A. It was shot out. I didn't see it after it left
the saw and the rolle:rs. I d0n 't know as I ,ever
.saw it anv more.
Q. I ju~t want to understand the operation that was going
-0n there at the time.. How. big was the piece of timber?
...~. I don't know. I would say it ,vould weigh 150 or 200
pounds. It was a piece of hickory. I have seen part Gf it
:since but not all of it.
Q. Can you tell the court and jury what kind of looking
machine that was V It bas been ref erred to as a rip-saw and
.as an edger and frankly I don't have any mental conception.
A. I can tell them as I remember it:
Q. Were any saws -or bands running up and .down on topT
A. I didn't see any. I think the bands or saws were back
beyond me. - I didn't see any from where I was.
page 55 }

RE-DIRECT EXAMINATiON.
Bv Mr. Easley!
"'Q. Mr. Suddith, was Mr. Arrowwood the man standing
near you before he moved up to the platform?
A. Yes, sir, I think so.
Q. How close was he standing before he moved up to the
platform?
A. If I remember right he was within one or two feet, just
beside me.
Q. Did he see you before he moved up to the
page 56 } platform Y
A. Yes, sir.
Q. He knew that yon were standing there·?
A. Yes, sir.
Q. And when this other person called '' can you make it1' ' A. (Interposing) No, Mr. Arrowwood called to the other
person, '' Can you make it Y'' and he stepped over to help
l1im, stepped from beside me and just as he stepped over it
hit me.
Q. Now, this platform you spoke of was a platform that
had some rollers on it that carried the timber up against the
~aws?
A. No, there was a platform that brought. the timber up
like this (indicating) on to the frame of the saw that split
it and when it came to here then moved on up into the machine
here.
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Q. This frame you speak of was a sort of table!
A. Yes,. sir.
·
· Q. And did that have, rollers to carry the. timber from there
up against. the saw!

A. I think

SQ ..

Q. And 'it came from a platform here over t:o this table
and then moved from there up against the saws!
A .. Yes, sir.
Q. And the timber that struck you was _thrown back from
that table. Could you see· the timber· when it wa$
page 57 ~ coming?·
A .. ·No, I couldn't see it.

By the Court :
Q.. When you speak of the. saws what kind of saws· or nature
of the saws were they? Were they round saws. or band.
sawsf
· A. The saws weire· kind of hid. I don't think thev art:~
large saws. I don't think they are more than ten inches in
diameter, but the rollers that caught the timber and pulled:
it on to the saws more or less hlcl the saws. I don't think
you could see the saws because the rollers were _here and
the saws here and the rollers hid the saws ..

By M:r. Easley:
Q. Were they circular saws or handsaws f
A. Circular saws.
Q. Were there several of them t
A. I never did see them. I am just telling what I think.
RE-CROSS EXAMINATION.
Bv M:r. Abbitt:
..Q. I understood you fo say r Mr. Suddith, that almost instantly after the man standing by you said '' Can you maka
iU'' or something like that, within five• or ten seconds the
plank flew out.
A. Yes,. sir.
Q. PFactically instantaneously?
A. Yes, sir. He just had time to step beside· the machi11e
there.
page 58' ~ Q. · Prior to that time nothing. appeared to be
wrong?
.A. No·,. sir.
The witness stands aside.
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DR. C. E. KEEFER,
having been :first duly sworn, testifies as follows:
DIRECT EXA~IINATION.
By :M:r. Thompson:
Q. Dr. Keefer, did you attend Mr. vV. E. Suddith subsequent to the time he was injured at Brookneal at the Burruss
plant?
'
A. Yes, sir.
Q. ·what is your particular profession, Doctor?
· A. I am an orthopedic surgeon.
Q. How long have you been practicing as an orthopedic
surgeonl
. A. For eleven years.
Q. ·where have you been practicing f
A. Lynchburg, Virginia.
Q. Were you in the se1·vice?
A. Yes, sir.
Q. How long were you in service 1
A. Forty months.
Q. While you were in the service were you doing
page 59 ~ this same type of work for the army?
A. In the navy, yes, sir.
Q. Now, Doctor, I want you in your own way to tell the
jury and the court just what injuries Mr. Suddith had as a
result of this accident.
A. Mr. Suddith was seen on the evening of February 21,
1946, -at Lynchburg General Hospital. He was sent up by a
doctor from Brookneal. On examination he was found to be
in shock-means his pulse was thready and weak. The man,
was cold and sweaty,, so we immediately instituted treatment
for shock, realizing that that was more important than setting
his leg which was obviously broken at the time. As soon
as he had recovered some from the shock we got X-rays of
bis legs which showed on the rigbt Jeg a._fracta.re at tbe junction of the middle an~ upper third, up next to the hip, and a
fracture at the junction of the middle and lower third. These
bones had· been knocked off completely so there was a great
deal of shortening in tb.Q__leg and by that t-!!1,1.~,.. PJ. course, a
tremendous amount of swelling·. On the other leg the 1emur
was broken at the junction of the middle and lower third and
the upper fragments had been pushed .through the skin on
the inside of the leg so thnt this bone stuck out through the
skin here .. In treating· this type of break we put them up in
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traction ~9 that weights pull the bo11e~ back into
pages 60} their normal position. This is a common type of
tractiqµ (J~Uf,)d Dr. ijus.s~U ~s tnwtion. Both legs
were put up in the same manner with weights attached. ·The
wound here on his leg was, of course, close.d flfttrr th~ bo:pe
had b~en pulled pacl{ into its 1wrmal positl911. Wit}l ~s II\Uny
f r-actur-es ns he ~a,d in th~ rigl\t l~g ~ Jittl~ ~<Jditi9n to tlw
ordinary Russell traction was necessary to pull the hones il}to
position.
e had approximately 18 to 20 pou:µq~ qf weight
on each leg pulling· st:raigl1t Ahcmd ~n(:l the11 to ov«;:):rcorp.e the
muscle pull in different dir~Qt\ona w~ had apprqximately 6 to
10 pounds of w~ight on e.ach leg pulling the bmws into qorrect apposition. By the first of April ~- union had pc~urr~d
sufficiently in those fractures that we were &bl~ tD. take him
down out of the traction and p1.1t hiw. h1 a Cfl.S.t wl:iic;,h extended·
from the nipple line down fo the tqes on hQf\:l Qf hi~ f~et,
and after a week he was allowed tu gQ hQwe. 'llm t wa.s April
7th. After he had gone home he began not to do so well
and be was advised to co.me bBick to th~ bospltal and we
found he was running a fever and compl~inill:~ Qf :pain in
t.hat dg·4t l~g1 so th~ ca,!:1t on tlw. right l~g was split and we
found a .fluxtrunt~(l t1.re" E\ncl in rµakh1g &:Q il\cision we w~r~
able to get considerable pm;_q.ul He was g-ive~1 blflQ<:Lt:r_ansfq~iQ11~ qgain ftS lw w~s in tlw beginning ~ncl fluid by vein
a,n4, Qf cours~, put 911 pe1i~<J th&t snb~ided rath~r
quickly, and on April 28th he was allowed to. go home agaiJl.
fl~ c~nw back then to the hospital s~ve:ra.l times for
pag<3 6.l ~ dressb1gs an~ Qn, Ma.y 3,rq th~ G~~t was. removed.
From that tilt\~ 011 h~ was encm-1nu~·ed a.nd shown
how tp do m~erci~es f pr his f e~t, lmees arid hip t9. limber thos~
joillts up,. ·with th~ um1snal amoimt o.f P\lll we bad to put
Qll t.h~ rigbt l~g WQ gpt $Qme p\·essure in behind the lm.e~ S()
tl1f\t it press~(} on the peri1ie~l nerve ancJ he fQ:r & tinw had
t~lllpo:n1:r.y :pa:rf\lysi~ Qf that nerve. 'fhat is m.o~.t clea:re(l 11p
at this time. Th~t i~ a QQ~pli9aHon which wUl develop occas.ion_ally which we try to. pr-ev~mt from cleveloping·J Qf ocmrse.,
1:rnt 9:pce iµ awl1ile we get one hurt sQ bad we can't kr.ep things
frQitJ. 4{lppe:p~ng lik~ tl1at, and that is. ~lea.ring -qp &nd will
be pe,·f~ctly all right. I tl\ink that sml\s it wµ~ ·
Qt Now, D<>ctor, ~ow long do nm thin1' it wUl be before Mr.
$-qddith' s :rig·ht l~g
lw back;. t<;>. :uo:nrml, if ~ver?
!i--. That is a Uttl~ <:':Ufflcidt tQ estimate1 l last s~w Ml~.
Suddith on tlw f5tl1 <;>.f tb,\f;;. lflO.Ilth~ of ~ove.m b.er-, in1d he tell~
me t.b.at be tbin.k~ be Cftn dQ l111 9f l1is int~rnal r~venue ·wor.~,
assessment part of the work, and he feels he can clo half of
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his farm work, He still has a little bowing in the right leg.
The union ie ~olid. Motion in the knee joint and anlde are
not quite normal, but l1e walks very well and dQes very well.
I would think that by spring- that both his legs would be
p:retty nea 1' normal again.
· '
Q. You think it will be next sp11ing, eitheP April
or May?
A. That. is right. ·what we call ''body rai~e to ohair level'·',
that is, you a~k him to step up in a chair and he can do it
with either leg, which in se1•vioe is conside.red a pretty good
page 62 }

~~

.

Q. Now., you speak of th~t nerve causing the right foot to
be numb, is that the reason for it 1
A. Yes, sir.
Q. Do you think that will ev~ntually clear up?
A. Yes, sir.
·
Q. Now, in what position, Doctor, is a man plaoed when
those weig,bts a1,e put on his legs so as to draw them bitok in
place?
·A. We have to stand him on his head, of course, so his body
weight pulls against tlJe weight on his legs. If you sit him
up the weight will p.ull him· out of bed, so you, to get advantage of hia body weight, have to tilt the bed up so they
lie with their heads downhill until he gets enough of· what
we call "chewing g11m ~all us" to take the wei~ht off.
Q. In other words, he laid with his feet up from Febm_ary
21st until April of this year?
A. No, it wouldn't be tha.t long. I don't remember exactly
the time. He was in bed. that long but began to sit up a little
bit before we put him in the cast.
page 63 ~ Q. You took the weights off on April 1st f
A. That is l'ig·ht. He was in bed from February
21st, in traction until A µril 1st, and then we put the oast on
him, but after a few weeks he got along well enough to be able
to crank up the bed so lie wouldn't .have to actuallv lie with
bis head downhill all that time.
.
Q. He had to lie on his back all that tim'} 7
A. That is rip:ht, and with his head down most of the time.
Q. And then the cast was put on and remained in that until
1\Iay 3rd before the cast was removed 7
A. That is correct.
Q. Now, when he was brought back to the hospital, Doctor,
what was the difficulty? ,,Thy was it he had to come hack?
A. Where the plank llad hit him on his leg, his right leg,
in addition to breaking tbe bone it bruised all of the soft
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tissue and that eventually became infected. In other words,
he had a hemotoma in there which after a length of time became full of pus and had to be drained.
Q. When he came back then he was in serious condition?
A. Well, he ran a temperature of 101 or 102. I wasn't
alarmed in regard to losing the patient. Of course, he was
sick.
Q. Doctor, do _you think that there will be any permanent
injury to Mr. Suddith as a result of this injury!
A. He may possibly have a ten per cent permapage 64 ~ nent ,disability of his right leg.
Q. · Now, I am going to ask you this: He has
scars around his ankle .
.A. That is right.
Q. What caused those scars,· Doctor Y
A. Pressure from the pull.
Q. In other. words, that was .caused by the weight that had
to be put on his feet in order to straighten his legs Y
A. Yes, sir. Those things are adjusted every clay and in
some cases twice a day but you just can't keep those places
from developing.
Q. Doctor., a man in the condition Mr. Suddith is in, from
your observation, would J1is condition cause severe suffering
or notY
A. Yes, sir.
Q. It would cause severe suffering?
.A. Yes, sir.
CROSS EXAMINATION.
By Mr. W. M. Abbitt:
Q. Dr. Keefer, would it be your opinion that now he could
do any ordinary work such as taking lists. for the Commissioner of Revenue or selling real estate and things like that
all right Y
.
._
.A. Yes, sir.
Q. But he probably could_n 't do heavy farm work t
A. That is right.
. ·
The witness stands asicle.

e

R. S. Burruss, Jr., et als., v.
D·r. L. D. Morga1i.

page 65 }

vV. E. Suddith

6t

R. Jltl. Felton.

DR. L. D. MOR.GAN,
having been first duly sworn, testifies as follows :
DIRECT EXAMINATION.

By Mr. Thompson :
Q. You are Dr. L. D. Morgan t
A. Yes, sir.
Q. Doctor, how far do you live from Mr. Suddith's home?
A. Something like a mile.
Q. Are you his family physician f
A. Usually, yes, sir.
Q. vV ere you called to see him about the 16th of April when
he was taken back to the l1ospital after he had come home Y
A. Yes, sir, before he returned to the hospital.
Q. What was his condition when you examined him that
day at his home?
A. He was losing ground, running a temperaturP., drenching sweats, and losing ground, as I expressed it to him.
Q. What did you advise 11im to do¥
A. Well,, I thought from his S)~ptoms there were pus
pockets or something of the kind, pus in his system~ you know,
and he was encased in that great cast, you know. I couldn't
go into that and tell anything about it and I told him the
thing to do was to go back to the hospital and see if the
doctor could locate his trouble and see if it could
page 66 ~ be removed.
Q. Did he seem to be in great pain at that time?
A. At times he sufiered pain, yes, sir, com:;.idernble pain.
The witness stands aside.
R. M. E,ELTON,
having been first duly sworn, testifies as follows :

DIRECT EXAMINATION.
By Mr. Easley:
Q. :Mr. Felton, where h~ your home¥
A. South Boston.
Q. What is your business¥
A. Retail lumber contractor.
Q.· Are you familiar "~ith the operation of sawmills Y
A. Yes, sir.
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Q. What experience have you had in the operation of
them?

A. I have owned ancl have operated several in connection
with my business..
Q. How long have you been engaged in that business, Mr.
Felton?
A. 27 years.
·
page 67 ~ Q. Do you understand and are you familiar with
the operation of ripsaws and edgers Y
A. Yes, sir.
·
Q. I wish you would explain to the jury just the principle.
on which they operate.

By Mr. W. M. Abbitt: I would like to know which he is
·
talking about.
By the Court: Is there any difference in ripsaws and
edgers?
By Mr. Easley:
Q. Is there any difference in the operation of a ripsaw
and an edger f
.
·
A. Not essentially, no, sir. Both of them are operated with
saws. Some of them have two saws on them. We have in
our plant a ripsaw that is operated with two· saws with a
roller back and front., and the same principle applies to an
edger. There can be two saws, single saw or multiple saws
on them. I think essentially they are one and the same machine.
By the Court:
Q. What kind of saw is used in the operation of a ripsaw,
is it a circular saw or band sawY
A. It is a circular saw.
By Mr. Easley:
, Q. And the same thing is used in an edger T
A. Yes, sir.
.
page 68 ~ Q. And is the difference between an edger and
a ripsaw the number of saws that are on this one

~,

.

A. No, sir. We have small ripsaws in our shop that we
operate two saws on and we have edgers that we operate two
saws on. Now, there is such a thing as a band ripsaw but I
don't think you will find many of· them around here.
·
Q. ~r. Felto~, ~xplain to the jury how these saws operate.
What 1s the prmc1ple of the edger and how does it operate f
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By Mr. W. M. Abbitt: Your Hio:mo.l', iit occurs ire me we are
not talking about edger ripsaws in general..
By the Court : lfr. Easley, ask him if he has seen this particular machine.
By .Mr. Easley, Y-0or H.onor, sinoo this ques~o.u has come
up we would like to excuse Mr. Felton for the present and
have Mr. Arrowwood, the .Ill8ll who t:>perated the machi.ue.
We are calling lfr.. .A.r1-owwood as an adverse witness.
The witness, R. M.. Felto~ .stamds ;aside.
page 69}

P. F. ARROWvVOOD,
called as an adverse witness., lraving been duly
sworn, testifies as follows :
DIRECT EXAMINATION..

.By Mr. Easley!
.
Q. Mr. Arrowwood, what is your occupation!
A: I am doing carpenter work right now.
Q. Who are you employed by f
A. Burruss Land and Lumber Company.
Q. Were you working·
them 011 the 21st day of February, the day Mr. Suddith was injured!
A. Yes, sir.
Q. .And what position were you occupying that day?
A. I was foreman at the time.
Q. Foreman of what?
A. Foreman over the mill.
Q. And what part of the machinery were you connected
with at the time he was injured?
A. The edger.
Q. Now, I wish you would describe to the jury what that
edg·er is and how it operates.
A. Well, it is a machine. The band saw rips the logs up
and the rough edges are. taken off with the edger.
Q. How is that!
A. The band saw rips the logs and saws the boards and
~ends the boards to the edger.
·
Q. Describe what the edger is.
page 70} A. It is just an edger, is the best way I can
describe it. It has an arbor with saws on it.
Q. Saws on whaH
A. On the arbor-that is the mantle that pulls the saw.
Q. How many saws were on this one axle?

for
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A .. I believe it is eight on it.
Q. All of them on one axle t
A. Yes,. sir.
Q. At what speed do they operate¥
.
A. We have this one running 1,200 revolutions to the minute.
·
Q. Ho.w do the timbers get up to the saws t
A. A man takes it' by the end and shoves it up to the saws
to make 4, 6, 8, 10 or 12 inch boards. .
Q. In other words, a man stands on the edge of the platform and pushes the timber into the saw f
A. He stands behind it.
Q. And pushes. the timber up into the saws t
A. Yes, sir.
Q. .And the saw cuts it into widths depending on the distance the saws are apart Y
A. Yes, sir.
By the Court :
Q. I think the jury wants to get a mental picture of this
machine, as nearly as possible, and the court does too. Can't
you get up to that table and use that as a table or
page 71 ~ platform and indicate oh there this edger that you
speak of and then go through the mo~ions? Get
up there and operate an edger for the jury and the court..
,addressing counsel) Gentlemen, I don't like to examine
witnesses but I want to know something about this case and
you all aren't getting anywhere.
A. (demonstrating with table).. Here is your ·edger here.
Your timber comes up here and here is your saw up here
where I put this pencil.
By a Juror= The difference between a cutoff edger and
your gangsaw your edger, you can move them, but a ripsaw
you can't.
By the Court: Mr .. Hurley, you know about these matters:
but the court doesn't and I imagine some members of the
jury never saw one and I want to know something about if
but you had better let the witness testify.
By Mr. W. M. Abqitt: \i\Te: will be glad. when the evidence,
i:s in to show it to them.
By the· Court:
·
Q. G.et up a!ld demonstrate to the court and jury exactly
·
how this machme operates..
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A. This is your edger. We have live rolls coming· down to bring the lumber to the edger. The
man to operate it stands here and trips it to bring
it over on the table.
Q. That is a process of getting the lumber into the hands
of the operator so he can put it into the edger 1
A. Yes, sir.
Q. Now, that table represents the edger. You stand where
the operator of the edger stands.
A. Like this was the edger table, it is brought over here.
Q. You are using that table before you as the platform on
which the edger sets?
A. That is where it is mounted. The operator stands right
here, and he has got eight saws up here.
Q. Use something to indicate tho~e saws.
A. Say that is the edger frame. The saws are mounted
on the arbor just like that pencil. Then he has two lever
wheels back here and he can change them to any width he
wants. vVhen he is making· a sh inch piece he puts it through
the six inch saw, and if eight inches puts it throug·h the eight
inch saw, and he stands there all the time.
Q. Now, how far is it in front of you 1
A. The arbor f
Q. What do you mean by the arbor!
A. That is what the saws work on.
Q. A shaft that carries these saws that correpage 73 ~ .sponds to a shaft with pulleys on it that you see in
these factories~
A. Yes, sir, and the operator is ten foot from the mantle~"
Q. Ten foot from the shaft on which the saws are connected Y
A. That is right.
Q. Now, shove a piece of timber into it and follow this
piece of timber up to the end of the table.
A. He shoves it in from the end and then be has to stop
unless be walks a round to the side. For short pieces of
timber five or six foot he would have to walk around to this
,
side and follow it up.
Q. You said you had eight saws on this particular mantle
and you shove the piece of timber through those saws and
they cut it into the proper size, is that right?
A. That is right.
q. What becqmes of the timber?
.
A. The edger has another table right beyond it and it comes
page 72

~

66

8upreme Court of Appeals of Virginia
•

P. F. Arrowwood.
out on the rollers, dropped on the lumber chain and goes out

to the mill.
By Mr. Easley: ·
Q. You say these saws turn at the rate of 1,200 revolutions
per minute. Don't they go 1,750Y
A. Not on that one, I don't think.
page 74 ~ · Q. Do you know how fast they go?
A. If they haven't changed it sinc.e I was there
it was 1,200 revolutions per minute.
Q. There are rollers on this platform Y
A. Yes, sir.
Q. And when the timber approaches the saws on this shaft
you call the mantle, a shaft that has a lot of saws on it, does
the timber come to those two rollerst
A. It comes to two live rollers, with idle rollers on top
as weights, and those rollers pull it into the saw.
Q. Are these rollers turning 1
A. The two bottom pull feed rollers are turning, t:wo on
this side of the arbor and two on that side.
Q. Then one is on top of the timber, is that right?
A. That is right.
Q. Suppose a piece of timber going toward the saw doesn't
go into that but gets up on top, what happens Y
A. I never have seen one get on top. It has no chance to
get on top.
Q. So it always bas to go between those rollers?
A. It has to go between the idle rollers and feed rollers
on the bottom.
·
Q. What kind of timber were you sawing that day?
A. Hickory.
Q. Isn't it a fact that in operation of t]10se saws that the
hickory wood is more apt to be thrown back than
page 75 ~ the lig·hter woods Y
. A. Well, not necessarily.
Q. What do you mean by that!
A. Well, hickory is tougher than some of the woods but I
never bad any trouble with it before.
Q. You haven't seen that machine throw timber back?
A. Once before that I saw it throw an oak board back.
By the Court : ·
Q. What do you mean by "throwing timber back"!
A. Well, the saws will catch it, did that once before, and
threw it back.
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Q. Where7
A. Back .straight .behind.

By Mr. Easley:

.
How fast does it oome when it goes back?
I didn't see either piece when it came back.
You mean it went .so fast you couldn't see iU
Yes, I heard the fnss.
Q. Those saws, under certain conditions, will throw a piece
,of timber back that is being put in there!
A. That is the first time I have kriown it to throw it back~
Q. Didn't you say it threw it back once before Y
A. I s·ay thos·e two times.
Q. But they can throw it back and they do throw it back?
A. Evidentlv thev can.
page 76} Q. Now, what is· it that causes the timber to
come bMld
A. You have got me there, I don't know.
Q. You don't know what causes it to come back?
.A. No; I don't.
Q. You couldn't give any suggestion Y
A. Well, the only thing I could say that causes it to come
·back a splinter may have wedged between one of the guides,
maybe heats this front end of the saw and could cauS'e it to
spread a little bit and that would naturally close up and catch
it coming back the other way. That is the only thing that I
know of that could make it come back.
Q. How many men does it take to operate the machine?
A. One man.

Q.
A.
Q.
A.

By the Court:
· Q. How hig·h are those saws, how much in diameter t
.A.. Different sizes, from 12 to 16 inches in diameter.
Q. I want to know about the saws that were on this particular edger at the time of the accident, if you know..
A. They rang·e from 12 to l 6 inches.
·Q. And there were eight on the mantle?
A. Yes, sir.
·Q. How high above the table or platform do they extend?
A. They are level with the platform and tl1e platform is
just about as high as this table.
page 77} Q. How high above the platform can you see the
saws!
A. You can see the top of them.
Q. How far above the table f
A. Something· like that (indicating).
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Q.• Is- the center ()f the circular saw on a level with: the top
of the platform t
A. Sure, the board comes up on the rolls and the saw is on
the mantle like that (indicating).· and the rolle1·s catch it and
pull it into the saws ..
By Mr.. Easley: ·.
Q.. On the day. that this accident happened you said you
were foreman of the plant Y
A .. Yes, sir.
Q. Who was operating this-. edger, as you call iU
, A. Howard Viar.
Q.. I believe. yo.u were standing there near the back of it
when Mr. Suddith walked bvt
·A.. I was..
..
Q. And which way did ]Je go when he first passed by you t
A. Well, when he first. passed by me I had my back to him.
He walked up the aisle like this, like this was. the edger.
Q. Then did he come back?
A. Evidently l1e did come back to get behind the edger ..
Q. You saw him when he went by there?
page 78 ~ A. Yes., I noticed him when he went by there-..
Q• .And you saw him wl1en he came back Y
A. No, I didn't see him when he came back ..
Q. Right in the same room.
A. I saw him when he. wa's behind it..
Q. Yon knew he was in there.
A. I knew he had went in there.. I didn't know. where he
was.
Q. Now, Viar was operating that machine i·
A. Yes, sir:
Q. What were you doing 6{
A. I ca~e by where he was operating· the machine. My job
was everywhere over the mill. I have no particular j-ob.
Q. So you didn't have to watch the operation of the machine. You were just in charge of thE? whole mill..
A. That is right.
Q. So yon were just standing tlle·re and weren 1t doing anything?
A. I was helping Viar get this pie·ce of timber tllruugh
there~
,
Q. Why were you doing ·that?
A. That one piece of timber 4idn''t look like it wanted to
go through. It was shriveled on one end.
Q. You bad trouble getting that piece of timber through!
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A. Yes, it was a little mean to get through.
Q. And you went up to help Viar get it through?
page 79 ~ A. Yes, sir.
'
Q. Because it was a tough piece of timber and
you had difficulty with it f
A. That iH right.
Q. You didn't take any look around to see if anybody was
around!
A. I looked to see if anybody was behind.
Q. Did you see him Y
A. I saw Mr. Suddith.
Q. Did you say anything to him f
A. I know I motioned three times for him to get back from
behind it.
Q. You.didn't say anything at all?
A. No, I didn't say anything.
By the Court:
Q. Right there, you tell us now how you were standing
and where Mr. Suddith was standing at the time of the accident.
A. At the time it happened I was beside the edger like
this.
Q. Stand like you were standing.
A. I am standing like I was standing.
Q. ·where was Ivir. Suddith f
A. When I looked back he was 15 feet beyond
page 80 ~ the edger table.
By Mr. Easley:
Q. You weren't standing behind it?
A. I was standing on the side and motioned three times
like that for him to get back.
By the Court :
Q. ·where was :Mr. Viar standing?
A. Right beside me on the side of the edger table.
Q. And the timber was coming in straight. You were
standing sideways to it and your right side then was in the
direction from which the timber was entering the edger, is
that rightt
A. We were both standing on the side.
Q. Take something and ~ndicate the piece of timber as
it went in.
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A. The piece of timber went like this.
Q. You are 011 the side f
A. Yes, sir, and it was a ten foot piece of timber and we
had to come on this side of the table to be able to reach it
like this, had to walk up the side to get it into the saw.
Q. And you were on the side of the table next to Mr. Suddith?
A. No, sir, Mr. Suddith was back behind 15 foot from the
end of the table.
Q. Where was Mr.. Viar standing Y
page 81 ~ A. Right in front of me.
Q. To your left Y
.A. Yes, sir.
By l\Ir. Easley:
Q. Now, Mr. Arrowwood, I understand you to say yon
waved at him three times.
_ A. Yes, sir.
Q. What did he do, anything!
A. He didn't move at all. He stood smiling.
Q. What did you think from that?
A. I thought I had better go back and get him out of the
way in case it did come out of the edger.
Q. You thought then it might come out of the edgerT
A. No. I had seen it do that before and I didn't know what
it would do that time.
Q. Anyway, yon thought you would go back and get hhu
out. Now, tell us why didn't you say something to him to
get him out of the way Y
A. Well, the mill makes so much fuss I don't g·uess he
could have heard me.
Q. So you didn't try because you thought he couldn't
heart
A. I started back to get him out of the way when he
wouldn't move by my motioning to him. ·
Bv Mr. W. M. Abbitt:
..
Q. What did you sayf
.
page 82 ~ A. I started back to tell him to g·et out of the
way when be would not move by my motion and
had gotten about two foot or more behind the edg-er when
·
the piece came out and hit him.

By Mr. Easley:
Q. Is that piece of timber still in your mill t
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A.
Q.
A.
Q.

Yes, sir, half of it is.
You didn't bring it up here, did you!
No, sir, we didn't.
What size timber was it?
A. It was -a piece of hickory.. w~ were making two two.
by-fours out of it. It had two rough edges and we were aim-·
ing to spit it and malro two two-by-fours.
Q.. What was the length of it!
A. Ten foot long.
·
Q. How wide?
A. Well, it had be-en about eight and a half or eight and
three-quarters inches to make two two-by-fours.·
CROSS EXAMINATION.

vV. M. Abbitt:
Q. Mr . .Arrowwood, while we are on that subject, Mr. Easley asked you about seeing Mr. Suddith passing. Did I understand you to say that when Mr. Suddith came on in the
first time he kept on by the machine Y
A. Yes, sir, he kept on by, didn't stop, didn't speak 01·
or anything.
page 83} A. Kept on out of range of the machine and th~
next time I saw him he was right 'in direct line
behind the table.
. Q. Now, let's get it straight. Did you see him any more
from then until you looked up to see if anybody was in line
with the machine!
A. No, sir, I didn't.
· Q. Then as far as you knew Mr. Suddith or no one else
was near that machine up until the time you looked back to
-see who was back there¥
A. Yes, sir.
Q. You say when you saw he commenced to have some
trouble with the piece of timber you went to the edger and
as you looked back you saw Mr. Suddith T
A. I looked back to see if anybody was behind it and saw
Mr. Suddith in direct line behind it.
Q. In other words, you looked back to see if anybody was .
behind it and that was the first time you saw Mr. Suddith
back there?
A. Yes, sir.
"By Mr.

By Mr. Easley: The gentleman is leading the witness.
By the 1 Court: He is on cross examination.
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By Mr. Easley: Beg· pardon 1 we. examined him as an adverse witness because: he: is employed by the depage 84 ~ f endant in the case. We put him on as an adverse
witness. He is his witness, the man that is responsible for the condition set out in the plaintiff's notice of

~&L

.

By the Court: Go ahead and ask him any questions that
may be relevant.
By Mr. Easley: What is your Honor's ruling!
By the Court : I ·overlooked the fact they put him on as .
an adverse witness and, of ·course,. the plaintiff was entitled ·
to cross examine- him.
By Mr. Abbitt: Provided he proved adverse.
By the Court: They put" him on as an adverse witness.
By Mr. Abbitt:
Q. Now, did you look back to see if anyone was back there!
A .. I did.
Q. At that time did.,you know Mr. Suddith was. back there-,,
or that anyone was back there·Y
A. I didt1 't know any(>ne was back there.
Q. Now, when you looked back did you see l\fr. Suddith!'
.
A .. Yes, sir, I did.
Q. How far was he bacl{ of the machine?
page 85 ~ .A.. Back 15 feet from the end of the table.
Q. Then what did you do, if anything, immediately!
A. W eII, I motioned thr-ee times just like that for him to
get back from behind it but he didn't move.
Q. I believe you testified at that time you were standing •
to· the side of the machine.
A. Yes, sir, I was.
Q. Did you motion him then to get out of line of that machine!
A. Yes, sir.
Q. What did Mr. Suddith doY
A.' Just started smiling and didn't move.
Q. What did you do?
A. I turned the piece of timber aloose and was aiming· to
go back and tell him to move.
Q. Did you start back theref
A. I started back and got I reckon two feet from the edg.er
table.
Q. Did you go as soon as possible?
A. As soon as I seen he wouldn't move I went.
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Q. Had he moved when. you waved at him would he have
had, ample time to get out of the way Y
A. He would have had time to get out of the way when I
waved because I could have helped hold the timber. Both of
us could have held the timber.
Q. You say ·both of yon could have held th<'
page 86 ~ tim her?
.A.. Both of us could probably have, made it go
on through.
Q. Then if you hadn't bad to leave to warn Mr. Suddith
the timber probably wouldn't have come back7
A. That is right, and if he had moved when I waved he
wouldn't have gotten hit.
Q. Is that the first time you knew he was there Y
A. That is the first time I knew he was anywhere close to
the edger.
Q. How far had you gotten from the edg~r or the table
there going toward Mr. Suddith when the plank.came out?
.A.. I would say two foot from it but I was up there two
foot or maybe four foot up on the side when I motioned. He
didn't move arid I walked back and got about two foot beyond
the end of the table and Viar couldn't hold the timber any
longer and it came out.
Q. Diel the timber strike yon?
A. It brushed my clothes right across there as it went by.
Q. Did you do everything you possibly knew to do after
you saw Mr. Suddith 's position f
A. I did. I went and got the doctor.
Q. I am talking about when you first saw him back ther().
By Mr. Easley: That is a conclusion and he can't answer
that.
page 87 ~ By the Court: Ask him what he did and the Jury
can determine that.

By Mr. Abbitt:
Q. Do you know anything else you could have done to have
gotten Mr. Suddith removed that you didn't do 1
A. No, sir, I don't know of anything.
Q. Were the machines all running there T
A. Yes, sir, they were.
.
Q. Were they making considerable fuss?
A. Making right much noise.
Q. Was the sawmill operating there in the same shed?
A. Yes, sir.
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Q. Is there another saw over in the far corner?
A. Two different sets, trim saws and slashers that cuts
the slabs.
Q. Mr. Arrowwood, yon told us about this machine having
eight saws on it, are they all used at one time or does -it
depend ~upon the width of the plank as to how many saws
• you use?
A. It depends on how small the lumber is you are cutting.
If you are cutting twos you use three saws.
Q. If you are cutting a six inch plank you use two certain
saws and if you cut an eight inch plank you use two different
saws?
A. Yes, sir.
,
page 88 ~ Q. In other words, those saws are set up so they
will cut certain width planks or boards Y
A. Yes, sir.
Q. So just one set of saws are actually in operation at the
time?
A. No, sir. We bad three saws in that piece of timber.
Two were taking-the rough edg·e off and one in the center was
cutting· the four inches into two inches.
Q. You had one on each side and one in the middle and
the rest of the saws were not in operation 1
A. No, sir, the rest of them were idle.
Q. Now, tell us the condition of that edger there, was it in
good condition 7
A. It was in perfect shape as well as I k:now anything
about machinery. "\Ve have never had any- trouble with it
before.

Q. You know whether or not new saws were put on that
machine that morningY
A. Yes, sir, the saws were changed and sharpened saws
were put on that morning.
Q. Do these saws have any covering over them to protect
people from them t
·
A. Yes, sir, covering over the top and the frame in front.
When you look at them you can see about six inches of the
saws.
Q. In other words, it has this frame with more
page 89 ~ or less peep holes to look through to see the saws Y
A. Yes, sir.
Q. Then those saws are fully protected from anybody getting against them?
A. Yes, sir, you can't get into them at all.
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Q. One of those saws couldn't fly out, could it?
A. Not unless it would break :all to pieces, and fhe part&
fly out.

By the Court:
Q. Would one of those saws on that mantle look kind ,of
like one of these little wood saws that farmers use to cut up
wood?
A. Yes, sir.
Q. That is what those saws on that shaft looked liket
·A. Yes, sir..
By Mr. Abbitt:
Q. As a matter of fact, that is what they are except yo~
use more than one saw as a rule T
A. Yes, sir, just like a cutoff saw, you might say, and you
have eight of them in a row on one shaft.
Q. And you say they are from 12 to 16 inches in diameter?
A. Yes, sir.
_
Q. That is not considered a large circular saw, is iU
A. It is not counted as a circular saw. Circular saws cut
logs, and edg-er saws when new I think 18 inches
page 90} is the biggest you can -ever use on an edg·er, maybe
16 inches.
Q. ']hen there are what you might call small saws 7
A. They are as large as they make them for an edger.
Q. I understood you to say a sawmill saw is much larger..
A. I am talking about an edger.
Q. An edger saw would be much smaller than a sawmill
:saw then?
A. Yes, sir.
By the Court:
Q. Tell me if I understand correctly. The purpose of this
edger saw is tqpcut timbers into proper sizes!
A. Yes, sir.
Q. It doesn't plane them or dress them off, does it f
A. No, sir.. It is ripped on the band saw and the edger
just takes off a little strip on ·each side. In other words, it
takes the bark off.

By Mr. Abbitt:
Q.- Anything unusual about these saws at all?
A. No, sirz like all saws I ever seen on edgers.
Q. Very similar to edging saws used at a stave mill 7
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A. 1 imagine they are. I never saw one at a- stave mill'.
Q. ·Now, these rollers,. the bottom. rollers kind of grab the
timberf.

A. Yes,. sir.. They are notched, they have to bC!page 91 } that way in order to pull it into the. saw.
Q. .And that is what pulls the tir~1ber into the!
sawt
A. Yes,. sir:.
Q. Is the timbeT already the right thicknessl
A. It is: one or· two inches thick, yes,. sir:.
Q. The thickness has all been taken care of and no· sawing:
is done there except to cut the edges off and thro.ugh thl!'
middle for the right size and width?
.
. .A. Yea,. .sir..
Q. So it is no circular saw at all 1 n0thing but these small
edger saws.
A. That is right ..
Q. No band saw connected with it at a1I, is itt
A. No, sir.
Q. Does a band. saw usuaully do the same· work as a circula:r sawt
A. No, it will rip. the log up and you can square it with a:
band, saw if yeu want to but the- reason we keep the edgei:
is because it is more satisfactory and saves time.
Q. How long have you worked with Burruss Land and
Lumber Compamy t
A .. I have ·been with Yr. Burruss over three· yea1·s.
Q. You have been around the. mill that long and had som°'
connection with this edger t
A. Well, I have off and on practically all the time. I have
been with Mr. Burruss.
page 92 ~ Q. Now, prior to February 21st had you ever
known that saw, excepting the one time you spokeof, th:row any timber back.!
A. No, sir, I haven't.
-0
Q. Never known it to do it beforef
A. Never known it to throw back anything until it threw
that oak board back and then it threw this piece of hickory
'back..
Q. Prior to the hickory time you never knew it to do it but
the one time during· your three years there f
A. That is right.
Q.. How much timber g·oes through that milI approximately
in a dayY
A .. Well, on an ~verage. from 18,000. to 201000 f eetv
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Q. An averag·e of 18,000 to 20,000 feet a day that goes
througl1 that edger?
A. No, that g·oes through the mill, and I would say 90%
goes through the edger..
Q. 90% of what goes through your mill goes through the
edger?
A. Yes, sir.
Q. And prior to F'e bruary 21st, all the time you were there,
you had never known but one piece to be thrown backY
A. Tlm t is right.
Q. Now, what about the employees there in-

page 93

~

By the Court: (interposing) Mr. Abbitt, I want
to ask the witness a question to clarify my understanding of the operation before you leave that subject.
Q. "'When that timber. is going into the edger does it come
up on a set of rollers¥
A. A set of 'dead rollers.
Q. And the operator pushes the timber into the saws?
A. The operator pushes the timber on the dead rollers
until the live rollers catch it.
Q. In other words, the live rollers catch it and push it into
the edger, is that rig·hU
A. That is right.
Q. Now, what I wanted to know is what is it about the
· machine that throws the timber backwards.
A. The saws.
·
Q. When it hang·s or gets hung then the timber is thrown
backwards-in other words, thrown in the opposite direction
from which it entered the edgerY
A. Straight back.
·

By Mr. Abbitt:
Q. You know what caused this to be thrown back that day?
A. No, I don't, unless. a splinter got down behind one of
the guides and might have heated the s!lw.
page 94 ~ Q. You speak of dead rollers, you mean some
rollers on the bench when you push them they will
turn over?
A. Yes, sir.
Q. And the rollers up at the edger are live rollers, a heavy
dead 01:e on top and a live one with cogs in it at the bottom?
A. Two at the bottom and one heavy one at the top.
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Q. And they turn all the time Y
A. The bottom ones turn all the time the machine is in operation.
Q. And the friction of those rollers against the timber
pushes it into the edger, is that righU
A. Yes, sir.
Q. Then when it gets caught or hung they don't hold an<l
the timber is thrown backwards?
A. If the saw catches it and throws it back it raises it up
off the rollers and the rollers don't have a chance to hold it.
If the saw catches it and picks it up the rollers can't catch
it then.
By Mr. Abbitt:
Q. You are talking about throwing it back as if it was an
ordinary occurrence. I want to know about that throwing
back business and get .that straight right now. Prior to February 21st how many times bas that thrown anything backf
A. One time.
page 95 ~ Q. Is it really to be expected t
By Mr. Easley: "\Ve object to him arguing with his own
witness.
By the ·Court: That is all right. He is asking him how
many times it has thrown anything back. You can ask him
any relevant question.
Bv Mr. Abbitt:
"'Q. Is it reasonable to expect it would throw that piece
back?
A. No, sir.

By Mr. Easley: We object on the ground it is improper.
It is his witness, a man personally interested in this suit, and
his interests are adverse to us and he is testifying here 88
the man who operated that machine and that is not a proper
question to ask him to present his opinion about this particular operation. That is a matter for this jury to pass on.
By the Court: I think that is a proper question.
By Mr. Easley: We save the point.
Bv Mr. Abbitt:
,
·
Q. Have you operated other and similar mapage 96 ~ chines ?
. A. Yes, sir, I have.
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Q. Could you give us :any idea npproximately how many
pieces of timber go through that machine in a worklng dayt
A. Well, that would be hard to do unless you would -estimate or tally because some days· we have large logs ·and some
davs small
Q. You mean some days the boards are wide?
A. Yes, sir, the bigg·er the logs the wider the boards.
Q. What would this board you were working on that davweight app1.·oxinmtelyf I believe you told us it was to b~
made into two two-by-fours ten feet long.
· A. I don't know what.hickory weighs to the foot.
,
Q. In other words, it was a ten foot board about eight and
a l1alf inches wide t

.

A. Yes, sir.

Q. And two inches thick.
A. Yes, sir.
Q. Would that be an unusually big board?
A. That is small.
Q. Now, tell us where you keep your water bucket for the
use of men there and employees.
A. Rig·ht by the edger table, about four foot from the
.edger.
Q. How many of the men get their water there!
A. A.II of them.·
Q. Tell me whether or not they travel the same
page 97} path that Mr. Suddith came along, including where
he was standing there.
A. A.11 of the mill help go that way. There is no way for
them to get to it unless they go out of the mill and come
back.
Q. How long have they been doing it f
A. Ever since the mill was in operation, which I would say
was over five years.
Q. How many men work there?
A. It takes thirty-one men to operate the mill to keep it
going.
Q. And they have been walking· backwards and forwards
that same path to the water bucket and none of them injured
-ever since the machipe has been there 1
·
A. Yes, sir.
Q. Now, as I understand it, you say tpe bucket is just to
the side of the edger f
A. Right beside it and a little ways behind, I would say
four foot from the table.
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Q .. How far can- you hea1· th:e noise of the machinery and
noise of the· sawmill going there, can you g'ive us an idea?
A .. Well, you can hear the engine for several miles ..
Q. And when you walk into the plant there is it a great
amount of noise 1
A. "'When the· saws are running you have to boll-er mighty
loucl to make anyone understand close to you.
page 98' ~ Q. .A.re all these machines obvious to the casual
observer when he walks in there 1
·
A. I don't un.derstand you ..
Q. Can you see- these machines·? .
A. Yes,. sir,. you can see them all..
Q. Perfectly plain T
A. Yes, sir.
Q. When Mr. Suddith walked in there were you all carrying on the usual operation of that mill there!
A. We were ..
Q. And was the usual operation being· carried on when he
was. lmrt?
·
A. Yes, sir..
Q. Was Mr. Viar an experienced man theref
A. Yes, sir..
Q. Now., some question was asked you in reference to
placing boards on the table or benches leading up to the edger
and you testified that you placed the board on the back or
the bench and worked it on np to· the edger.
A. Up to the .saws.
Q. Now, how far through did this- board get b~fore· it was
thrown out °l
A. It was a little over halfway through. I would say four·
foot and a half hadn't gone through.
Q. Then five and a half feet had gone through 1
A.. Something like that.
page 99 ~ Q. Then only about four feet was sticking out
on the bench where you could see it T
A. Yes, sir.
Q. The re.st of' it was in the rollers and in the edgers °l
A. In the machine.
·
Q. And how long do you say that bench is!
A. Ten foot from the saw.
Q.. Then it was necessary for the operator to follow theboard up on the side t
A. Any five or six foot stuff he has to get on the side in
order to be where he can get the· lumber on the live. rollers.
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By the Court:
Q. The piece of timber that hit the plaintiff here was tho
whole piece, two inches thick and eight and a half inches wide
and ten foot long, is that right t ,
·
A. Yes, sir.
By Mr. Abbitt:
Q. Is there anything unusual about that machine that you
know oft
A. It is in perfect shape as far as my knowledge.
Q. Has it got all of the proper appliances used on them t
A. All you can have on it.
Q. Is it dangerous for the operator to stand behind it anµ
push the timber in?
A. No, it is not. He has to work behind it.
Q.. Then was Mr. Suddith in any more dan,gerpage 100 ~ ous place than the operator?
By Mr. Easley: 1.Ve object to that as argumentative.
By the Court: Just ask him the facts. Ask him where the
operator usually stands.
By Mr. Abbitt:
Q. Does the operator usually stand to the rear of the machine?
A. He stands right directly behind it.
By the Court:
Q. Get up to that table and show exactly where he stands.
A. (doing as requested) He has to stand like this in order to see what he is doing.
Q. That means they stand directly behind the bench leading up to the edger?
A. That is right.
By Mr. Abbitt:
Q. He has to stand directly behind the piank or timber
that is going through there!
A. Yes, sir.
· Q. Now, was l\fr. Suddith in any more dangerous placo
than the operator of the machine T
page 101 } A. No., sir.
By Mr. Easley: We object to that.
By the Court:· That is all right.
By Mr. Easley: vVe save the point.
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By Mr. Abbitt:
Q. Did you or not constantly walk backward and forward
across that pathway looking over other parts of the'machinery
and planU
A. Every day.
Q. In walking back there did you consider yourself in a
dangerous position 1
A. No, s.ir.

,v

By Mr. Easley:
e object to that question and answer and
ask for a ruling. "\Ve object to that line of examination as
being argumentative. That question deals with the issue
the jury bas to decide.
· By the Court: The court realizes that. The jury is able
to conclude whether it was dangerous or not. The witness
will just state the facts.
By Mr. Abbitt:
·
Q. ·Since Februal'y 21st, down to this good day,
page 102 ~ has that machine been in operation?
A. Been in operation all of the time.
Q. Have you had any trouble since?
By Mr. Easley: °"re object to that.
By Mr. Abbitt: We will withdraw the question.
RE-DIRECT EXAMINATION.
By Mr. Easley:
Q. Mr. Arrowwood, the room where Mr. Suddith walked
into he walked in a distance, turned around and walked back.
That is one open space with no partitions in there?
A. There are no partitions.
Q. All one open room, so all the time he was in there he
was in the same room with you and Mr. Viar who was operating machine Y
A. Yes, sir.
Q. Now, I understand it wa~m 't your business -to operate
this machine, it was operated by Mr. Viad
A. That is right.
Q. And you went to help him because he had some difficulty
with this piece of timber?
A. Yes, sir.
Q. Mr. Suddith has testified that yon said to Mr. Viar,
'' Can you make it 1 '' just before you went up there to help
him.
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.A. No, I didn't say that.
Q. Did .anybody say .anythingf

A. No., sir..
Q. How did you happen to g{) by up there 7
A. I w.as walking .by.
Q. How did you happen to catch hold to the timber I
A. ·whenever I see a man working in a tight place I jump
in and help him out.
·
Q. What were you doing when you went up there?
A. I w.asn 't doing .anything, just starting to walk by.
Q. When you were helping him what were you doing!
A. I was heiping him shove the lumber.
Q. You were adding your pressure to his to push the lumber through!
A. Yes, sir..
Q. Suppose you all had stopped pushing the lumber what
would have happened?
·
A. It would have come back like it did.
Q. Did you have hold to keep it from coming back?
A. No, we were trying to shove it through.
Q. You were trying· to shove it through but you knew there
was difficulty in ·getting it through and that is the reason
you went to help?
A. Yes, sir.
The witness stands aside.
page 104

~

Note: (At this point a recess of thirty minutes
was taken to get lunch.)

R.. M. FELTON.,
recalled.

DIRECT EXAMINATION.
By Mr. Easley:
Q. You have heard the testimony of Mr. Arrowwood describing the machine in operation of the Burruss Land and
Lumber Company involved in this case and I ask you now
if you are familiar with that type of machinery and that
operation.
A. Yes, sir.
Q. Now, I ask you whether in the operation of that machinery and in the processing .of lumber as he described here
there is any danger of injury from the operation of the ma-chine inherent in the operation itself.
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A. There is always danger. I mean by that the- danger is
self-evident. It is a very, very rare occurrence it happens
but it is always present. You just have that possibility that
a pi~ce of timber can come out of the machine.
Q. Is that fact well known to operators of machine that.
that does happen occasionally t
A., Yes, sir.
Q. And when that timber com·es out of the machine does.
it come out at a rapid rate o.f speed 1
A. Yes, sir.
page 105 ~ Q. If it strikes anybody it. would injure theml'
would itt
A. Yes, sir.
Q. And is it more prone to happen when it is processing
hickory lumber than when processing softer wood?
A. Mr. Easley, I would say that the danger is greater because of the nature of the wood.
Q. It is apt occasionally to happen in any type of wood!
A. Yes, sir..
CROSS EX.A.MINATION ..

By Mr. W. M. Abbitt~
Q. Mr. Felton, wouldn't it depend more on whetbe·r it was:
dry wood or green wood?
A. Well, Mr. Abbitt, in edging I would say there would be
more danger in dry wood than 1n green wood.
Q. You mean that would really be the- test rather than
otherwise!
A. Yes, sir.
Q. And if this was a green piece of .wood there wouldn't be
as much danger in that as if it was a dry piece?
A. Well, that again applies to the growth of timber, the
particular. character of that piece of wood you are edging
at that particular time.
·
Q. Mr. Felton, let me see if I understand yon correctly. I
understand you to say that: of course, there is a possibility
of danger there?
.
·
A., Yes, sir.
page 106 ~ Q. Bnt in the ordinary eourse of operation it is
not reasonably to be expected?
A. ·well, Mr. _Abbitt, I suppose you could say it is not to
be expected but that danger is always lurking there.
Q. I understand there is a possibility but in the ordinary
course of operation it is not reasonably to be anticipated be-
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cause the machine probably would operate 365 days in the
year and won't have it to happen at all.
A. That is right.
Q. And it might happen once out of a thousand pieces of
· lumber that went through f
A. That is true.

RE-DIRECT EXAMINATION.
By Mr; Ea·sley:
Q. Do you have a machine in your plant similar to this
machine they have describe.cl here f
..,
A. I have a machine similar but not exactly the same type
machine, but similar.
Q. Same principles?
A. Yes, sir.
Q. And you say the operators of these machines do know
that there is a possibility that that may happen at any time,
even tboug.h it is rare?
A. Yes, sir.
Q. And more so in dry timber and in hard wood than in
softer woods t
A. Yes, sir.
page 107 ~

RE-CROSS EXAMINATION.

By Mr. Abbitt:
Q. As a matter of fact, these little saw~ in there are similar
saws to the ordinary what we call wood saws which we use
to cut up slabs at home or cut up stove wood, aren't they?
A. They are similar except that the ordinary saw that is
used for cutting up slabs is ca'lled a cutoff saw. I think most
of them have a greater dfameter to them. These saws that
witnesses have been talking about here this morning are 12
to 16 inches and the wood saw you see out on farms I suppose they go close to 24 or 28 inches in diameter. There is a
step between that and a circular saw on a sawmill.
Q. And isn't it also dan~;erous when a piece of wood gets
hung in one of those other saws and the wood is thrown out?
A. The dangerouR possibilities are always there equally so
as here.
Q. And isn't that true pract'ically of all machinery of that
type?
A. Yes, sir.
Q. And when you have a sawmill operated by a boiler there
is a possibility tlmt the boiler may blow up Y
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A. Right.
Q. And that possibility is always there!
A. Yes, sir.
page 108 ~ Q. But it is not reasonably to be anticipated,
is it?
A. Unless you use due care or diligence around machinery
you are going to have accidents. You are bound to use care.
Q. And if the operator uses clue care t]Je thing is not reasonably to be anticipated. The machine in itself is not dang·erous.
.
A. I wouldn't say that. :Machines are always dangerous.
The manne,. in which they are operated governs the degree
of danger that is there.

The witness stands aside.

MRS. W. E. SUDDITH,
ha':ing been first duly sworn, testifies as follows:

DIRECT EXAMINATION.
By Mr. Thompson:
Q. You. are Mrs. Vv. E. Suddith, the wife of Mr. vV. E.
Suddith, tlle plaintiff here?
·
A. Yes, sir.
Q. Mrs. Suddith, do you lmow the extent of Mr. Suddith 's
expenditures as a result of this accident, how much he spent?
A. Well, I don't know exactly to the dollar because I don't
quite know the balance on Dr. Keefer 's bill, but in July he
told us the amount and we have been there sev.page 109 ~ eral times with Mr. Suddith since, just to the office, and altogether; the hospital bill and the doctors and special nurses and all is a little more than $1,300.000 .
. The other little tbing·s, of course, I didn't e.ount in.
Q. Did you stay with Mr. Suddith when he was in the hospttal f
A. I stayed with him most of the clays and right many
nights when he was worse. We bad nurses for 21 nights with
him, snecial nurses.
, Q. Did you have a day and a night nurse?
A. No, just a night nnrse and I stayed with him in the day,
and then after that I stayed with him a few nights before
we brought him home in April. Then after 110 got worse and .
took him back we couldn't get a special nurse so I staved
night and day.
·
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Q. What was Mr. Suddith's condition from the time that
he was injured up until along about April when they took the
weights off of his f eeU
A. Vlell, he suffered a lot most of the time. Sometimes
he was eased and sometimes his mind wandered, but he had
his worst suffering before they put the cast on.
Q. In othe·r words, from February 21st to A:pril 1st t
A. Yes, sir.
Q. Was that suffering e.onstant 7
A. I wouldn't say so.
Q. How often would he be in pain and suffering?
A. 1.,Vell, I don't know. It seems like to me at
page 110} first he was kind of doped up and was hardly
himself. I don't know whether he suffered much
then or not., but along toward the last few weeks he was just
in agony at times. I don't know whether he really knew
what he was saying but he often said he couldn't live, just
couldn't stand the pain.
Q. And then when he went back to the hospital after he ·
was allowed to come home you Ray you stayed with him day
.and night?
A. I stayed with him nearly all.of the nights. Sometimes
it would be about three -or four days and nights I would go
without taking my clothes off.
.
Q. And was he suffering· any at that time?
A. He suffered a g-reat deal. After the doctor opened the ~
east and got that pus out lie didn't suffer so much.
Q. Has Mr. Suddith been able to do any work on the farm
there this year?
A. Not at all. He does a little around the house.
Q. After he went home from the hospital who took care
of him there 1
A. I took ca re of him, my son and myself.
Q. How long was he confined to his room after he went
home from the hospital?
A. vVell, I liardly know. V\7e began to put him in a chair
and get him around in the house before so long, I
page 111 } don't know exactly the dates, and then the doctor
put him on crutches and finally he got to going
with just a cane.
Q. How ha~ it been since he got rid of l1is crutches Y
A. I think it was in August he told I1im to leave them off,
about the middle of August.
The witness stands aside.
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JACK P. BLANKENSHIP,
having been first duly sworn, testifies as follows:·
DIRECT EXAMINATION.
By M:r. Thompson:.

Q. Mr. Blankensl1ip, what is your official position in Campbell County!
.A. Deputy Commissioner of Revenue.

Q. In February., 1946, where were you t
A. I was in Campbell County.
Q. Had you gone back to work as Deputy Commissioner of
Revenue!
A. Yes, sir, I went back on the first of February this year..
Q. Now,. Mr. W. E. Suddith was also Deputy Commissionerof Revenue at the same time., wasn't heT
A. Yes, sir.
Q. Did you prior to the time you went in thepage 112 ~ navy take lists in the town of Brookneal and
around there f
.
. A. Yes, sir, for about eight yearS'.
Q. I will ask you whether or not during that eight year
period you customarily w9nt on the premises of Burruss
Land· and Lumber Company to· interview employees to get
the tax lists from them.
A. Yes, sir, every year that I was Deputy Commissioner
in Falling River District and Town of Brookneal I took lists
on Burruss Land and Lumber Company property.
·
Q. Did you go in both the upper plant and the band mill f
A. Yes, sir.

CROSS EXAMINATION.
By Mr. vV. M. Abbitt~
Q.. How often did you go there r
A. Once a year.
Q. Did you ever see Mr. Burruss there?
A. No, sir.
Q. As a matter of fact you would just go there without
asking anybody or seeing anybody except the day labor men
themselves?
A. No, sir. The first time I went there I stated my business and told what I was there for, to asRess taxes, and no
objections were made to it.
Q. When you say ''they" I imagine lots of people work
there.
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Jack P. Blankenship.
A. Well, :Mr. Henry was the gentleman at the
upper plant that I talked to.
Q. I am talking· a bout the lower plant.
A. Down at the band mill the .first vear I was there I can't
say that I really lmow the gentleman's name but he is in
the witness room now, I talked to him at length and stated
my business and told him what I was there for and no objection was made by those two men.
Q. Did you get hurt there¥
A. No, sir.
Q. Did you go right l)Y this machine we are talking about
here?
A. I wouldn't know what the edging mill is.
Q. Did you sec some machines operated inside?
A. I went over there where tbey sawed the wood up, yes,
sir.
Q. All of it was in operation and was obvious to you,
wasn't iU
A. Yes, sir.
Q. No concealed dangers at all Y
A. No, sir.
Q. And you didn't get lmrt Y
A. No, sir.

page 113

~

The witness stands aside.
By Mr. Thompson: Your Honor please., we will rest.
By Mr. ,v. M. Abbitt: Your Honor please, we
page 114 ~ would like -to make a motion in the absence of the
jury.
Note : ( The jury retires from the courtroom.)
By Mr. Abbitt: 1\fay it please the court, we move at this
time to strike the plaintiff's evidence for not having made
out a case. In their notice of motion and in their am~ncled
notice of motion and in their bill of particulars they rely entirely upon the fact that the machine involved in this accident
was a dang·erous instrumenta:litv and in view of that fact
Suddith wa-s placed in a dangerous position and being once
placed there wasn't first warned to stay out of the place, no
warning signs there, and the defendant's employees were negligent in not giving him this warning. They have not proved
that this machine was a dang~rous instrumentality or that
the defendant was in any way negligent and the1;ef ore the
plaintiff's evidence should be stricken.
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Note: (The Court having heard argument of counsel in
support of and in opposition to the foregoing motion ruled
as follows : )

· By the Court: Gentlemen, I think it is a very close question here and I am not satisfied in mv own mind
page 115 } as to what ·will ]mve to be the final ruling of the
court on that motion.
I have up to this time the impression, after hearing all
the evidence that l1as been presented l1ere, that this particular
machine involved in the accident is not of such a nature in its
operation that requires notice of danger, in other words, that
in its nature and operation it is so dangerous as to require
notices and warnings that are alleged in the pleadings. The·
case, as I read the notice of motion, is based upon tbe theory
that it is an extremely dangerous machine and almost requires a g·uard standing by it to_warn people to stay away
from it, but the evidence is to this effect:
The evidence of the foreman on the yard that the plaintiff
put on as an adverse witness is to the effect that the operator
of the machine stands right behind it in the very position. that
the plaintiff was standing; that the way he operated it was
by standing right behind it, and there is no evidence of any
precaution or extraordinary precaution required. Of course,
the saws are covered with guards but t.hiR aceiclent didn't Imppen as a result of lack of guards1 it was on acpag·e 116 ~ count of the fact a piece of timb.er woulcln 't go
throu~;h the saw and bounced back or was flung
back and I take it is a combination of the way the timber
was handled and the nature of the material and ma<!hinc, and
he said that one accident had happened prior to that. Now,
your expert witness for the plaintiff said that it wasn't reasonable to be expected that it was a dangerous machine; that
the danger was possible brit it wasn't reasonably to be expected, that is what he said, and on that evidence I can't conclude at this time that that was such a machine as would require one to post notices of warning.
But to come cl°':im to the exact peril in which the plaintiff
was placed, from the defendant's own foreman, he, himself,
realized that there was danger. He stated that he saw the
clanger; that the piece of tiinher wasn't g·oing throug·h and
he was helping the man with it~ and that he waved to the plaintiff three times to get out of the way but thttt he didn't heed
his warning and all the readion he received wa~1 a smile.
He said that the plaintiff smiled and whereupon he left the
machine and walked about two feet from the machine when
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the timber shot backwards anrl struck the plaintiff. He further said that if he had staved and held onto the
page 117 ~ timber it would have gone through; that both of
them could have held it. I believe he stated that.
On the other hand he said that he lmew the plaintiff was in
danger and undertook to warn him and from his own standpoint it looked like he was doing all he could to warn him
to extricate himself. He said, "I waved three times and he
<lidn 't move and I started back to get him out and before I
could get baek there the ac.cident had happenPiL''
There is no question about the danger because he saw it
himself and it looks like to me, gentlemen, that the only thing
in the case is whether he exercised ordinary care after he
realized the danger to warn him, and it looks like that that
might be a jury question and I believe it is a jury question.
I don't see how the court can determine the facts and, as
I understand., in a case like this it is ordinary care--I am not
-so sure about the ordinary care-whether be exercised proper
care under all factR and circumstances after he realized the
danger. I reckon it is a jury question at this time. Now,
if the court had to pass on it it might be a little different from
what the jury might do. I don't have to pass on it yet and I
don't think it will be proper for the eourt to pass on it at
this time. I am going to overrule the motion for
page 118 } the time being, !fr. Abbitt. Of eourse yon can
renew vom motion at the end of the evidence 1Jut
I am impressed it ·is a jury question at this time because of
the very fact that the company's own foreman said he realized
the danger and was trying to help him. Now, the only question is whether he did what a reasonable man under the circumstances would 11ave done, or, in other words, did he use
ordinary care. It is not a question of aft.er he on@:ht to have
known the danger because he admits l1e knew t]1e danger,
and it looks like to me the only thing in the case is whether he
exercised ordinary care. That is my very hurried analysis
·at this time.
By l\fr. "\V. M. Abbitt: Of course, we except to your Honor's
ruling.
Note: (The jury returns into the courtroom.)
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page 119 ~ EVIDENCE FOR THE DEFENSE.
B. G. SHORT,
having been :first duly sworn, testifies as follows :
DIRECT EXAMINATION.
By Mr. W. M. Abbitt:
Q. Mr. Short, you work down at Burruss Land and Lumber
Company?
A. Yes, sir.
Q. At the planing mill?
A. I work at the band mill.
Q. You work inside or outside f
A. I work inside of the shed, an addition to the mill.
Q. Do you ever go inside where the edger is?
A. I go in there very often.
Q. Where do you get your drinking water1
A. Right beside the edger. I have to pass by it to get to
the water.
Q. How often· during the day do you pass by there?
A. Well, on the average about three or four times a dav.
Q. Yonr drinking capacity of water when working more or
less depends on the weatherT
A. Yes, sir.
·
Q. You walk right behind the edger f
A. I walk. by the side of the edger.
Q. Do you go to the rear of it to get your water?
A. I g·o to the rear of it but to the side.
page 120 ~ Q. You don't have to c.ross directlv behind iU
A. I don't l1ave to cross directlv i:ri front of it.
I do cross there right often. Sometimes the bucket of water
is back where the boiler is and l have to pass by it then.
Q. Have you done tlrnt on numerous occasions T
A. A good many times.
Q. How long· have you been working there?
A. About 18 months., I think.
The witness stands aside.
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J. vY. DANIEL,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.
By Mr. W. !L Abbitt:
Q. Please tell these gentlemen your name .
.A.. My name is John "\\Talt~r Daniel.
Q. vVhere do you live?
A. Near Brookneal.
Q. Where do you ·work?
.A. I work at the band mill where all the convevor8 work
to bring the lumber out.
·
Q. Now, will you tell tl1ese gentlemen as near as you can
what a conveyor is?
.A.. '\Vell, they are in differP.nt shapes and sizes.
Q. ·what about this one up there?
page 121 ~ A. This one is nearly 12 feet across. A 12-foot
board will reach on each side. It has three chain8
running that brings the lumber from one end and carries it
on out to the far end, and I haven't measured ·it but it is at
least 30 or 40 feet long.
Q. And what is your duty there?
A. To do different things, partly to keep the blocks out
of the way, cull: ends and so forth, and to shove the short
pieces of lumber over on the other side, and I had the bigger
part of all of the pine lumber to take care of on my side.
Q. Who was on the other side?
A. Mr. Short is now.
Q. How long have you been working there f
A. Two years next month.
Q. Practically two yea rs 1
A. Yes, sir.
Q. 1 Where do you get your drinking water¥
A. Around the side or little in front of the edger.
Q. Is tho edger in your shed f
A. No, it is a little cutoff place whore you walk.across there
past the edger to the water bucket. I pass around there I
guess from three to a dozen times a day to get a drink of
water, depending on how bot it is, and most of the time all
of the others come around to that place to get
pag·e 122 ~ their water. ·when it gets hot someone 'who is
not real busy goes to the pump and gets water.
Q. Nobody wants to admit they are not busy.
A. No, sir, but the one who is not busy goes and gets it.
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Q. And those working where the sawmill is and on the
other side how do they get it ?
A. They come rig·ht around in front of the edger.
Q. ·what do you call the fronU
A. You might call the front is where the lumber starts
from the saw.
Q. First you have a place to put your logs and they run
down to what we call the sawmill f
A. Yes, sir.
Q. Then the log is cut into pieces of timber?
A. Cut into boards and then g·oes through the edger.
Q. When it gets to the edger I want to know what you call
the front part of the edger. Is that where the man stands
and pushes boards up into the edger? Is that what you call
the· front part of iU
A. Yes, sir.
Q. Then the men on the other side walk right around in
front of this bench that leads up into the edgerV
A. 'Yes, str.
Q. And they walk right in front of where the man is working the edg·er f
A. Right in front of it, and lots of times I walk
page -123 ~ up there at the edger and maybe the edger is done
stopped and I step over there on the thing that
causes them rollers to bring the lumber over to the table.
Q. There is a conveyor that brings planks from the sawmill
down to the edger and to get it from that conveyor over to
the edger you have to step on a trigger which throws the
lumber over on the edger?
A. Yes, sir. That brings it over, otherwise it would ~o
on down where the big sills go or the slabs. The slabs go
down on them same rollers.
Q. And you stop right in front of the edger?
A. Yes, sir.
.
Q. Is that a common occurrence for the men to be walking
afong there?
A. Yes, sir, a common occurrence, do it every day.
Q. Did you see Mr .. Suddith there the day he got hurt?
A. Yes, sir, I saw him.
Q. Did you talk with him f
A. Vi ell, it was a few words passed between us.
Q. Now, from where you actually were how far is it from
there into the 'shed where the edger is?
A. It is about seven steps.
0

r
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·Q. Would you step about three feet to the step 1
A. Yes, sir.

Q. Is there a lot of noise g·oing on around
page 124 l there j
·
A. Yes, sir, all the machines running make
noise. I never seen none that didn't make a noise.
Q. And you are on the outside but the machinery was all
running back in tba t shed and where the edger and sawmill
is?
A. Yes, sir, everything was running.
Q. Making a tremendous noise back in there,
A. I don "t say it was making any unusual noise but U
:makes a noise. All that machinery catching, sawing and moving that lumber is hound to make a fuss.
Q. And you have how.many machines in there running?
A. Well, the first is, the carriage and some of them call
the trip and some the nig·ger that slaps the logs up on thP
·carriage. Then comes on this saw and then the edger.
Q. ,vhen the sawmill is sawing it makes a tremendous fuss,
-doesn't iU
A. Yes, sir, and then on this side of the edger is what they
call the hog that pitches the smallest slabs and edges cut off
the board and the bigger ones go on and a gang of saws there
cuts the wood. They call that the slicer. Then there is the
'trimmer right here as it comes on out to me. That has got
five or six saws on it.
Q. Then you have two or three conveyors?
A. All of them got their conveyors and they are all running·.
page 125 ~ Q. And all of them making a racket f
A. All of them making a racket.
Q. Now, did Mr. Suddith tell you where he was going
when he left you f
A. Yes, sir.
Q. · Wba t did he say 1
A. He said, "I ain't never seen this run, I am going around
and sec this thing tun''.
Q. Then what did he do?
A. He left and went on and I turned on back to my work.
· Q. At. that time you were on the outside?
.A. Where I am is under a shed. It is a door where we can
just pass rig·ht in there.
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J. W. Daniel.
CROSS EXAMINATION..

By Mr. Easley:
Q. When Mr. Suddith saw you the: place where you were
standing was how far from the edger!
A. As far as from here to the. door there. If I had thought
about it I would have stepped that distance.
Q. Mr. Suddith stopped at you to g·et your list of personal
property tax, didn't he 1
A. Well, that is what he said when he come up to me, said,,
'' Have I taken your list t'' and I said, '' No, sir, but I have·
110 property".
Q~ Just where were you all standing with reference to thi8
edger!
page 126 ~ A. Not far but this thmg that covers the belt
that comes out on pulleys that runs all this machinery in there that cut my view off.
Q. You and Mr; Suddith had this conversation and conld
understand each other t
·
A. Yes, sir ..
Q. Didn't have to holler, did you!
·A. No, I don't think I did.
Q. Just talked in an ordinary tone of voice and could un-derstand each other t
A~ I think we understood each other.. We were real clo8e
together. I ain't going to tell nothing but what I know as &.
fact.
Q. Do you recall Mr .. Suddith talking· to you in Brookneal
one time after he had gotten out of the hospital and talking
about this injury he had received 1
A. Yes, sir.
Q. Do you recall that you told him you went back there to
get wf:tter but every time you went back the1·e you watched
that machine?
A. Of course, I look all over the whole mill..
Q. Did you tell him when you went back there you all
watched that machine1
·
.A. I am not certain now that I told him that, I won't be
positive.
page 127 ~ Q. You won't deny it, you just don't rememb(\r
iU
A. I don't remember it. We were talking.
· Q. Where is the pedal you spoke of that works the conveyor!
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R. S. Burruss, Jr.
A. It is a little to the right.
Q. That trip is at the right-hand side as you face the
table?
A. That is of the edger, right in front according to the
way the lumber goes in.
Q. That is where the man stands who operates the edger,
.
where the trip is¥
A. He has to trip off the piece of lumber that comes or it
would keep on down the main road.

The witness stands aside.
R. S. BURRUSS, JR.,
having been first duly sworn, testifies as follows :

DIRECT J}JXAMINATION.

By Mr. vV. M. A.bbitt:
Q. Please state to the jury your name.
A. I am Robert S. Burruss, Jr.
Q. Are you one of the defendants in this case 1
A. I am.
Q. Are you one of the partners in the Burruss
page 128 ~ Land and Lumber Company 1
A. Yes, sir.
·
Q. As such. do you operate a mill and ~o forth at Brookneal¥
A. Yes, sir.
Q. Is that the mill in question that has the edger and so
forth, as has been. testified here today!
A. Yes, sir.
Q. How many machines are operating there in that shed,
Mr. Burruss 1
A. There is a steam carriage,. an instrument known as t}ie
"steam nigger", a band mill and saw, about six or eight con.
veyors, au edger, two sets of about eight saws apiece, and iv
addition to that the steam eng'ine-two steam engines and .i
bunch of belts and machinery.
Q. ·what furnishes your powe1· there?
A. A 150 horsepower steam engine.
Q. When the plant is in operation is that in full blasti
A. That is in operatio1i. There is also an auxiliary steam
engine about 35 horsepower usually operated with the mill
at the same time.
·
0
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Q. Now, tell us with reference to the noise there in this
plant.
A. The noise is quite great in certain parts of the mil1. If
you are right behind the band saw you can hardly yell and
·
understand each other and three foot apart you
pag·e 129 ~ C?Uldn 't understand unless you read a person'~
.lips.
Q. When the odg·er is in operation and tlie sawmill in operation and these other machines in operation what abont
your hearing there?
A. It is not very good. If you are as much as fifteen or
twenty feet away you could not understand anyone unless
they yelled mighty loud.
Q. HaV"e you taken any pictures up there t
A. Yes, sir.
~. Is this machine now in the same condition .and position and so forth as it was on February 21, 1946¥
A. To the best of my knowledge it is.
Q. Were you actually here on February 21st t
A. I was in Brookneal that day bnt not at the band mill.
Q. Mr. Burruss, I show you a picture here and ask you
if you can identify t11at picture and who took iU
A~ Yes, sir. I took this picture and had it enlarged.
Q. What is that a picture off
By the Court : (interposing)
Q. Wnen did you take itf
A. These pictures were taken about two weeks ago.
Q. In other words., they represent the machine in the condition it was at the time you took the pjctures about two
weeks ago?
A. That is right.
page 130

~

The Court: Mr. Thompson, do you objec~ to
them?
By Mr. Thompson: No, sir.

Bv Mr. Abbitt:
"Q. ere the conditions in February the same as they are
now so far as tbe condtion of the machine and heing the same
machine?
A. Yes, they ate the same. I looked at the machine seYeral days after the accident occurred and so far as I can tell
the same conditions exist nuw that existed then.

,v
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J3y the Court:
Q. They are pictures of the same identical machine in·volved in this accident?
A. Yes, sir.
Q. Identfy that as Exhibit No. 1 and state to the jn~y the
JJOsition of the camera at the time this picture was taken.
A. This picture was taken in approximately the same .site
-.that Mr.. Suddith, so I am told, was hurt in.
Bv :M:r. Abbitt:

.,Q. .Are you looking into the machine?
.A. This is where thA lumber goes into the machine. It can
be called the front because it goes in the front, or it. can be
.called the rear because it looks like the rear of t~1e machine..
By the Court :

Q. Point on there where Mr. Suddith was standing.
.A.. I do not know where he was standing.
Q. You heard his testimony?
.A. Yes, sir. He was standing slightly to the right of the
·center of this picture..
.
page 131

~

.

J3v Mr. Abbitt;
"Q. He would be hack where the camera was?
A. Back where the camera was.
Q. And in looking in the picture you would be looking the
·same way Mr. Su delith was looking t
A. That is right.
Q. Now, where are the saws1
A. The saws are not visible. Right in the center herethese are the rolls, top and bottom rolls and the saws cau't
be seen in the picture. It was dark the day I took this photograph.
Q. Are the saws encased in this work up here f
A. Yes, sir, the saws are in the framework, the guards.
Q. Is this where the piece of timber goes in right there ih
those rollers f
.A. That is right. It can go in on this side of the machine
or this side, depending on the size, width you want to make.
Q. Somebodv talked about stationary rollers .
.A. These ro·llers are known as dead rollers in the lumber
business. They are rollers mounted on frames, and the oth-
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ers- are known as live rollers. They are right here
.
Q. The dead roller has no power but. you can;
push something over it like on this pencil here 1.
Ar Yes, sir..
Q. Where does the operator stand f
A .. The operator stands, when putting lumber in the ma-·
chine, in the re·ar, fi;om here to he,re, and sometimes along
the side of the machine.
Q. De-pending upon the length?
A. Depending upon the length and width of the timber.
Q. If you had a short piece how would you pnt it in?
A. Enter it on this side.
Q. If he had a short piece he would have to -lean up on
the carriage!
A. If he had a short piece that didn't enter the roller~·
he would have to brinA' it on this side and shov.e it in against
the guides.
Q. "'\Vhat is this piece here? . .
A. That is a pieee of timber about six-by""six, a treddfo.
and upon pressure on the treddle that brings up a set of live·
rollers which bring·s a piece of lumber over onto the· bed of
the machine. The operator must stand on that every time
he gets a pie.ce to go through the machine. Ne mt1st press.
his foot on it to bring the lumber over. The· lumber is com, ing throug·h the mill in this direction on a set of live rollerB ..
,
If' the lumber is to he edged when it gets opposite·
page 133 ~ him he puts his foot on the treddle· and that bring~
the lumber over fo the edger table. He then
· places it in whichever saw he wants, this side or that side.
Q. Now, is that a part of that roller there or conveyor?
A. These are conveyors that hring the· lumber,, threeehains. You can see the sprockets and chains that bring thelumber over to it.
Q. Is this the main conveyor¥
A. The main conveyor is to the right of the picture.
Q. To the right of the picture and you can ''t see it in tJ1is:
picturef
A. No, sir. I think you can see one or two rolls along
there. No lumber was on it at the time this· picture· wa&
taken ..
page !32.

r and are· activated. by the machine.

By the Court: Let that photograph go in the evidence as:
Defendant's Exhibit No. 1. Gentlemen, do you want to introduce all those _pictures t
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·By Mr. Abbitt: Yes, sir. This is Defendants' Exhibit No.
2 and shows a little different angle.
Bv a Juror:
·Q. What is this J
.A.. That is the guide side known as the left-hand edger.
Q. Your straight edge?
page 134 ~ A. Straight edge on this side and that is called
the guide side .
. Bv l\fr. Abbitt:
·Q. This picture, No .. 2, docs that show that carriage that
brings the. lumber over to the edger from the main conveyor 'I
A. Yes, sir. This is the picture of the treddle in the floor.
Upon pressure upon that of the foot it brings lumber over
on these chains here, one chain here, one here and one here.
Q. That is just like the other picture except taken furthr
to the right and showing part of the conveyor 1·
A. Yes. These chains, the back side can move up-when
you put your foot on the treddle that comes up underneath
the lumber going down the other conveyor and brings it over
to the side. These chains a re going in this direction while
the .other conveyor is going in this direction to the side.
By the Court: Let that photograph be introduced as Defendants' Exhibit No. 2.
By Mr. Abbitt:
Q. How long has this mill been in operation there, do yo11
know?
A. Five or six years to the best of my knowl.
·page 135 ~ edge.
Q. Has it been there at that same place and
same positio11?
A. Yes, sir, I think it has with the ~xception of minor
changes in machinery.
Q. How many saws does that edger have on iU
A. l~ither six or eight saws.
Q. ·How long have you been a partner in this business Y
A. Since July, 1943.
Q. Are you familiar with the operation of this edger?
A. Yes, sir, to a reasonable extent.
Q. Do you carry on any of your selling and buying of timber and stuff there at this place?
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A. No, sir, not to my knowledge.
Q. Is that strictly a private mill for your partnership¥
A. That is right.
Q. Where do you have your selling end of the lumber?
A. The selling end is what we call the upper mill which is
about two miles from the band mill. It is there we have our
main office located.
Q. Is this property there owned by you and your uncle 1
A. The property the band mill is on is a part of a good
size tract of land around the mill there and it is all our property.
·
Q. Did you know Mr. Suddith was coming on the property
or anything about that at alU
A. No, sir.
The witness stands aside.
page 136

~

FINLEY ,JARVIS,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.

Bv Mr. 1,V. M. Abbitt:
~ Q. M:r. Jarvis, where do you live?
A. At Brookneal.
Q. ·where do you work?
A. I work for the Burruss Land and Lumber Company.
Q. How long have you worked there?
A. I started working with them the first of August, 1945.
Q. What do you do there?
.
A. At the present time I am Superintendent of that area.
Q.. In February, 1946, February 21st, what was your occu·
pation?
A. I had the same position.
.
Q. Are you famiHar with the machinery there?
A. Yes, sir.
Q. Are you familiar with the operation of that edger?
A. Yes, sir, it is a Clark 51 inch, No: 125, is the way it is
listed in the catalog·.
Q. Have you ever bad charge of the operation of any other
edgers?
A. Yes, sir.
Q. When?
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A. Since 1925.
page 137 } Q. You mean to say you have been connected
with sawmill business and edger operations since
19251
A. Yes, sir, more than that, but didn't have this type e~ger
before then.
Q. \Vho else did you work for besides Burruss 1
A. I have worked for different people, worked for HuttonBonnias in Hickory, North Carolina, and different ones.
Q. Describe to the jury thh; macbine we refer to as the
·edger.
A. It is lmown as a gang edger. A gang edger has two or·
more saws on it and edges both sides of a board at the same
time, and the edg·er has rolls that are power fed that carry
the lumber through between the saws, makes square lumber
out of what we call edged boards. It removes bark and strips
from the edges, and this edger is located between the trim saw
:and the band mill. The baud mill cuts the boards and the
boards go through the edger and the bark is removed there
and then it passes through an automatic trimmer and squared
up and into · complete manufactured lumber when it gets
through the trimmer.
Q. You have operated edgers a number of years, you say1
A. Yes, sir.
Q. Where does the operator stand~
A. He stands directly in front of the saw.
page 138 } Q. Are you familiar with the little trip or
treddle that has been referred to that brings the
lumber from the conveyor over to the edger 1
A. Yes, sir.
Q. I notice in this picture that has been introduced as Exhibit No. 1 a small apparatus or trigger.
.
A. It is a pedal, we call it. The man sets his foot on it
and that raises the chain and they elevate it and pick the
boards up and bring them the distance of that chain, which
is about four feet.
Q. Bring it from the regular conveyor?
A. Yes, sir. The lumber that does not require edging is
not brought over.
Q. Is tliat directly behind the right-hand side of the edg·eri
A. Yes, sir.
Q. Is it necessary for the operator to stand behind the
edger?
A. Yes, sir. He has to move from one side to the other in
front of the saws.

104

Supreme Court of Appears of'. Virginia

Finley Jarvis.
Q. Then you say it is customary for the operator to stand
right behind that edger?
· A. Yes, sir, it is. The machine where the bo·ard goes.
through is 51 inches wide and he has six saws and be works:
backwards. and forwards~ He can feed two boards through
at the same time with perfect safety on each side~
page 139 ~ Q. Then would you say that that was a comparatively safe place f 01· the operator to stand.
in front of the edger as your men stand?·
A~ Yes, sir.
Q. In reference to drinking water, how many men do. you
have working in and around this plant 1
A. About twenty men.
Q. ·where do they get their drinking water¥
A. The bucket sets rig·ht to the- left of the edger and about
even with the end of this table where the lumber goes through
~nd about even with where the operator of the edger Htands,.
possibly six or eight feet away from where the edgerman
stands.
·
Q. · The men operating the sawmill and other machines how
would they get to that water bucket1
A. They come tbrougl1 and pass in front of the edger from
one end but from the other encl they don't have to pass i L
Q. Depends on which side they are on t ·
A. Yes, sir.
Q. The ones that run the actual mill they pass right nr
front of the edger f
A. Yes, sir.
Q. They have been doing that how long?
A. I don't know, sir, I have just been therepage 140 ~ fifteen months, but ever since I have been therethough.
Q. Do you consider that a safe place for them to pass Y
A. Yes, sir.
Q. Do you do any buying of timber or selling of lumber or
is that a private sawmill¥
A. That is a private affair. We don't sell anything from·
there. It is· sold from the Lynchbu~'g of£ice or from the
Brookneal plant at the planer mill which is about a mile away
from the band mill.
Q. Yours is strictly a manufacturing plant tllere t
A. Yes, sir, the band mill is strictly a manufacturing plant ..
We don't buy any logs there or sell any lumber from there ..
Q. Does the public come there or not Y
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A. Sir?
Q. That is all right. Now, in reference to this edger, you·
say you have been operating one since 1925, I believe?
A. Yes, sir.
Q. Do you consider that a relatively safe machine to operate?
A. This is one of the safest machines I have ever seen operate. It bas all of the protection that ever ·was sent out
with an edg·er and nothing has been removed in that line,
and I have seen those edgers that bad had the top front rolls
taken off so the opera tors could see his saws
pag·e 141 ~ plainly .
. Q. I believe it has been testified that saws are
encased more or less, or surrounded by some metal.
A. Yes, sir.
Q. On top and in front of them, is that truet
A. Yes, sir.
Q. Then would you s~y it was relatively safe for employees,
or anybody, for that matter, to walk around in front of the
edger and get a drink of water or walk back and forth in the
sawmill?
· A. Yes, sir.
Q. Do you do that yourself i
A. Yes, sir.
CROSS EXAMINATION.
\

By Mr. Easley:
Q. Mr. Jarvis, what is the mechanical operation·that causes
timber to throw back from these machines t
A. I don't know. I never have seen a piece thrown back
from an edger since I have been operating them.
Q. You mean to tell the jury that it couldn't happen?
· A. I said I never have seen it happen.
Q. If it does happen could you tell us what causes it?
A. No, sir, I wouldn't know what causes it.
Q. You operate the machine yourself?
A. I have operated it some myself. I don't do that regular.
·
Q. You say that this machine had all of the
page 142 ~ safety devices that you knew oH
A. Yes, sir.
Q. ·what are the safety devices Y
A. The top pressure roll, and it has sectional rolls which
allow two boards to go through, either one on either side
with equal pressure on each board.

i G6
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Q. Now, Mr. Felton has testified here as an expert t:hat
these machines are krnlMt to have a certaiil amount of danger
and occasioi1allv tiiribet; is thtown back out df the niachine,
do you dispute "that f Do you say that ¢Loesn 't happ~h ¥
A. 1 said I nevei· had seen it happen.
Q. I mean from your knowledge of the machine does it
happen¥
A. I never saw it happen in thy life and that ~s the fii'st
man I ever heatd of getting hlttt ftoin a machine like that.
Q. Have.you ever heard of timber being· thrown back?
A. No, sir.

RE-DIRECT EXAMINA.TION.
By Mr. Abbitt:
_
Q. As a matter of fact., Mr. J ai·vis, is there anything about
that saw itself to throw that timber back unless a chip or
something; got ~aught in it or something!
page 143 ~ A. No; sir, no more than any other circular
saw.
The witness stands aside.

Vv. T. ROUNDTREE.
having· been first duly sworn, testifies as foilows:

DiilEJCT EXAMiNATION.
Bv Mr. W. M. Abbitt:
,
··Q. Mr. Roundtree, please tel1 these gentlemen your name,
your occupation and where yon live..
,
A. My name is "\Villiam Thomas Roundtree. At the pre.sent
time I am living at a place known as Oyster: Point, Virginia,
which is about eleven miles out of Newport News going north.
My occupation is ~upeHutendent of band saw mill, a seven
foot mill, 12 inch blade, capacity abou~ four thommncl feet
. an hour, so that is wl1at I ain doing at the present time.
Q. What company do you work for?
A. The Gray ~umber Co1)1j)i1ny, Wavedy; Virginia.
Q. Is that Garlatid Gray L11mber Company?
A. Yes, sir.
Q. How long· have yon worked tbe1ie in that connection with
that cpmpany?
·
A. I went with thein September l, 1906.
Q. Have you been with them eve1· since1
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A. Approximately. ! was away from tllttm off and on during the depress~on when they weren't doing ttrtything.
Q. Aie you familiar with the operation of what
page 144 } is know as an edget 1
.
A. Yes, sir, very well.
•
Q. Have yt1i1 seen th~m operate and lmtiw hotv they opiera te 1

•

A. Yes, sir.
Q. And do you know all about their mechanism 1
A. Yes, sir~
Q. Are y9u familiai· with the. edge~ up at t}1e lfortuss tand
· .and L~mber Company at llrookneal dtnvrt at their band plant 7
A. I saw it vestetdttv.

is

Q. What condition
that inf
A. Very good, very good, it's a good edger.
Q. Is that what wou1¢1 say is a machine that is dangerous
to operate or is it a telati.vely safe macliine to operate?
A. vVell, I wouldn't say it is a dangerous one to operate,
no more dangerous tl1an any other piece ·of machinery that
is running. The edger ls very well protected, as thtich as
can be in order t.o see the point of dp~tation at the time it is
being operated.
.
Q.. Now, .what abou~ the pr?p?sition of it _?eing. dan~erous
to spectators from the standpomt of a board bemg thrown
ba~k?
A. Well, I have never seen a board come back out 6f oiie.
Q. ·T11en would you -say it is relatively safe so
page 145 ~ far aR 1isual, notmal operation is concerned from
the standpoint of boa1·ds being- thrown out?
A. It is as sare as you can make it, as see it.
Q. You say you· have never seert a boa rd thrown out?
A. t have never se~tt a boatd come back out of one in all
tnv experience.
'Q. A11d you have been working at that since 1906!
A. Since 1906.
Q. So far as the saws are concern<Jd are they of tlie same
general principle as a:h ordinary wood saw we see out on
farmst
·
A.. Only it has i10oked teeth. tt is a ripsaw insteJtd 9£
being·_ a cutoff saw. It is. the same saw that we Mre using in
our p~ant at tl1e preseilt time.
Q. Is it an}r more da11gerous than the ordinary cutoff saw
that a farmer saws wood with Y
A. Well, 1 wouici say a ct1toff saw is more dangerous than

r
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that. It is in the open and you can't guard. against accidents
as you do this. one.
Q. And this would be really a safer machine than the ordinary cutoff saw used on the farm1
· A. Yes, sir~·
Q. You have no interest in this mill up here o.r the. outcome
of this case Y
page 146 ~ A~ None what.ever.- I never saw the mill be-

fore.
Q. Have you ever seen either one of" the Mr. Burruss's,.
the clefend.ants in this. case,, before you came here?
A .. No, sir, I never met them before.
Q. And you tell the jury yesterday was ·the :first time you
had seen them or the mill t
A .. Yes, sir ..
CROSS EXAMINATION~
By Mr. Thompson:.
Q. How did you happen to come up he1·e Y
A. I was asked to come.
Q. By whom?
A. By Mr. Burruss.
Q. Did you ever operate one of these particular types of
machine that ]\fr. Burruss has there. actuallv handle the work .
yourself!
,
A.- I have done some of all of it.
Q. I mean have you ever used one of that particular type?·
A. I never held a job as· wI1at I·call an edgerman but I haveedged boards on the. machine. I have always worked in a
foreman capacity or a sawyer superintendent.
Q. Now, you have made the. statement here that one of
. these ordinary old countr)r saws where you saw up your firewood is just a~ dangerous as this particular mac.hine. You
don't really meal\ that, do you Y
page 147 ~ A .. Do what?
Q. I say your testimony on direct examination
would lead the court and jury to assume that you think that.
an ordinary old country saw where you saw· wood with for
your :firewood is just as dangerous as this machine.
A. I say it is more dangerous than that edging machine.
Q. I will ask you if it is possible to take an ordinary saw·
out in the country where they are sawing wood and tl1row a
piece of timber back with the speed and with the velocity tI1at
it has been testified this edger threw this timber.
w
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.A.. Well, I have seen pieces of slabs thrown from a cut'off saw which went pretty good and strong. I have never
seen anybody hurt because it didn't happen to be thrown
in the direction some person was standing.
Q. Now, what caused this particular piece of timber to be
thrown back i
.A.. I can't tell you that.
Q. Do you know the velocity of the saws. or the speed of
·
these saws 1
A. I can't tell you exactly what the speed is offhand.
Q. What causes a saw to throw a piece of timber hack?
A. Different things, a split off piece could cause it some.
times but it is hard to say ju~t what would cause it. .
Q. And you would have no idea what caused this particular piece of timber to come back?
page 148 ~ A. No, I couldn't tell you what caused that to
come back.
Q. Aud your knowledge in operation of such machines
dates back to 1906 and nothing of that kind has. ever happened around any plant you were operating 1
·
A. vVe never had such a thing happen as that.

-

.

The witness stands aside.

,V. B. SIMPSON,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.
By Mr. W. M. Abbitt:
Q. Mr. Simpson, please state your name, occupation and
residence.
A. ,V. B. Simpson, 407 Second Avenue, Franklin, Virginia.
Q. ""\Vho do you work for1
A. Camp l\Ianufacturing Company.
Q. How long have you worked there1
A. 37 years.
Q. As· such have you had occasion to have clmrge of and
watch the operation of what is 1.."llown as an edger f
.A.. Yes, sir.
Q. Please state briefly to these gentlemen the make up of
an edger.
page 149 ~ A. Well, it is a machine with anywbere :from
.
three to eight saws on it. It is used to take the
bark off the sides of boards and it would be almost impos-
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sible to run a mill without one. Some of them stock their
lumber, some of them just take it at will, just take. a board
as wide as they can make it.
Q. That is really a machine that edges up the board after
it lias been sawed 1
A. After it bas been sawed it takes the edge off ench side
and makes vou a stock or board.
Q. Have you examined the machine up at the Burruss Land
and Lumber Company at their yard 1
A. I went over it YN,terdav.
Q. Please state to these gentlemen whether that machine
is in good shape and has the proper safety appliances.
A. Ye.s, sir, it is absolutely in good shape, in as good shape '
as I ever saw one, and I can't see any fault at all with the
edg·er. I have been ,vorking nrouncl them and keeping them
up for a number of years and I venture to say right now that
is better rig·ht now than the one I have at home.
Q. Mr. Simpson, the man who operates that machine, does
he stand in front of the machine f
A. He kind of stands on the side but sometimes when he
has a short board he is rig-ht behind the board.
Q. And did yon notice over tht~re they had
page 150 ~ what is known as a trip to bring board:, from the
conveyor over to tl1e edger f
A. Yes, sir.
Q. You have to stand right behind it to trip that f
.
A. You have to stand on that trip to thro,v the board from
the conveyor to the edp;er.
Q. In this picture., E-xhibit No. 1, there is sl10wn a trip at
tlie foot of it, please toll us if that is what we are talking
about.
A. That is it exactly. The edg·erman stands over here and
when the board comes down he trips it.
Q. Point that out. so the jury can see it.
A. '\Yhen the board comes from the band mill it comes to
the edger on a. conveyor and he stands on tl1is trip and when
it gets even with these chains it is tripped right over on the
edg·er table. Then he stands rig·ht here and sometimes the
board is on this side of him and sometimei:; on that side of
him, depending on which saw be ran it through.
Q. Where he would stand would depend on which saw he.
was running the board through?
A. Yes, sir. Some of tl10se w·ould be eight inches apart,
some four inches apart, some six inches, depending on what
lie wants to make of it.
-
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By a Juror:
Q. How many of them move¥
A. In an ordinary edger which you are using
to make vour boards as wide as thev can be made
you can move them all but one. There is one stationary you
can't move anywhere and the others yon move according to
the width of your board, but most edgers at mills that make
stock all the time have the saws fastened to make your board
the right widt11 every time.

page 151 }

By Mr. Abbitt:
'Q. You mean the saws are stationary so as to make tbe

·same width all the timei
A. Yes, sir.
Q. Now, in the ordinary course of operation would you say
that is a reasonably safe place for the operator to stand back
theref
A. I would say so, yes, sir~ I never have seen a man hurt
behind it.
Q. "\Vould you say it is an ordinarily safe place for a man
to walk around there as you saw some of them doing there
yesterday back behind that machine when in full operation?
A. Yes, sir, I cretainly would, if he is far enough away
for the board not to bit him or be in the way of the man that
is operating the machine.
Q. You mean not to hurt him but keep out of the way of
the operator so as not to interfere with the operatorf
A. Yes, sir.
page 152 ~
Q. Of course when the board is brought from
the conveyor to the edger if it is a long board it
might strike you?
A.. Yes., sir~ if you are too close up.
Q. I am talking about so far as t11e edger itself was con~erned.
A. Ob, no, never think about it. I pass in front of them
unvwbere from ten to fifteen or hvent.v times a dav off and
on· and J never ]1ave seen one yet tlHO'\V anything out. They
mav do it but I never lmve seen one.
Q. There is a possibility it could throw it out but you never
liave seen one do it in all y0tu experience 1
A. No.
Q. Is there anything at all about that saw itself, sawing
ordinarily on boards, to throw it out f
A. No, sir.

HZ
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OROSS EXAMINATION.
By Mr.. Easley_:
Q. Mr. Simpson, you know it is a fact that occasionally
.those saws do throw boards out, even though you haven't
seen one, do you not t
A. I have heard it, but I have never known one to do it~
Q. It is a known fact th.at occasionally boards are thrown
out of those saws t
A. It must be.
page 153 ~ Q. Now, what causes the timbe1· to be thrown.
back?.

A. Well, there could be several causes.
Q. Just what are they?
A. I just don't know. It is bound to. get on top of thesaw for it to come back out but what causes it to get on top
of the saw I don't know. There might be diff~rent things.
that would .cause it to get on top of the saw but I don't know
what they are.
Q. When the man is handling the timber he pushes it up
with his hand until it gets into the saw Y
A. He pushes it up until the rollers catch and then the
rollers carry it on through.
Q.- And you say you have heard of timber being thrown.
ouU
A. I have heard of this one.
Q. You have heard of otherH too, haven't you f·
A. No, I never hea rel of another one.
Q-. You never heard of a piece of board being thrown out
of one of these machines¥.
·
A..Not out of an edger.
Q. Have you operated one· yourself!
A. Only extra. I have edg·e<l boards ..
Q. And you 'say you never heard of one of these· machines
throwing· a piece of timber onU
A .. No, sir.

page 154 ~

RE-DIRECT EXA.MINATION..

By Mr. Abbitt:
Q. Mr. Simpson, you say you have operated them yourselfr
A. I have, yes., sir.
Q. Then is there any reason to suppose just because a plank
is hard getting· through it is going to come back Y
A. No, sir. Sometimes a man will hold a board with his
hands to make it go straight.

I.
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Q. "\Vould you say just because a board is hard to push
it is any reason to expect the board is going to kick back?
A. No, I wouldn't say that.
The witness stands aside.
P. F. AR,RC}WvVOOD,
recalled as a witness for the defendants, testifies as follows:
DIRECT EXAMINATION.

By Mr. ,v. :M. Abbitt:
Q. l\fr. Arrowwood, are you the same person who testified
this morning?
A. Yes, sir.
Q. I believe you told us you more or less bad charge of the
plant and machinery there?
A. Yes, sir.
Q. ·what do you call that mill?
page 155 ~ A. A band mill.
Q. Now, where were you in reference to the
edgerB.y the Court: (interposing) Mr. Abbitt, hasn't be gone
over all that before!
By Mr. Abbitt: Yes, sir, on cross examination we went
ove,r it.
By the Court: It don~t make any difference, it was all gone
over.
By Mr. Abbitt: I tl~ougl1t, we could go a little more fully
into it.
By the Court: Any matters that were not touched upon
by bis evidence when lie was on the first time you may examine him about but it is not proper to go over the same matters he has already testified about.
By Mr. Abbitt:
Q. When that timber or piece of board was hard to get
through the mill and you testified you turned· it aloose did
you have any reason to believe it was coming out backwards
and shoot backwards back there?
A. No, I didn't know it was coming back but I knew it had
a chance to come back.
Q. Is that when you turned it aloose and started to go
back to Mr. Suddith?
A. Yes, sir.
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page 156}

CROSS EXAMINATION.

By Mr. -Thompson:
Q. Mr. Arrowwoocl, do you recall talking to Mr. Easley,
Mr. Edmunds., Mr. Suddith and myselff
' fJ

By the Court: You are limited to cross examination of putting the timber through there.
By Mr. Thompson : Then let him stand aside.
The witness stands aside.
HOWARD VIAR,
having been first duly sworn, testifies as follows :
DIRECT EXAMINATION.
Bv Mr. "\V. M. Abbitt:
·Q. Mr. Viar, will yon tell those gentlemen your name and
where you live?
A. Howard Viar, Charlotte County.
Q. ·where are you workingf
A. Brookneal Band Mill.
Q. Who forY
A. Mr. Burruss.
· Q. ls· that the mill that was involved in the accident of Mr.
Suddith's?
A. Yes, sir.
page 157 } Q. How long have you worked there?
A. Six years.
Q. Are you the operator of what we call the edger there?
A. Yes, sir.
, Q. How long have you operated it1
A. About two vears, I reckon.- I have run it off and on for
Rix years but two-years regularly.
Q. You have operated it off and on for six years but have
been the regular operator for two years 1
· A. Yes, sir. ·
Q. ·were you the operator there on February 21st of this
vear wl1en Mr. Suddith was hurt?
· A. Yes, sir.
Q. Did you see Mr. Suddith when be first came in 1
A. No, sir.
Q. When is the first time you saw him, or did you see him f
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A. I seen him when I turned just before the piece of timber
went back.
Q. Where was he standing then~
A. Back next to the little engine house back behind.
Q. These gentlemen over here don't know where the engine
ltouse is. You tell them as best you can where it t,.
A. Well., I would say the engine house is about 15 feet from
the edger.
_page 158 ~ Q. You come in from the outside and walk on,
.as I understand, by the edger, keep on by the
.edger and go back 15 feet more and you are back to the engine
.housef
A. Yes., sir.
Q. And the first time you saw Mr~ Suddith was just an
instant or more before the thing came out¥
A. Yes, sir.
Q. You didn't .see him come in at alU
A. No, sir.
Q. Now, how did you happen to look back f
A. Well, I felt the piece of timber give and I lookeel back
to see if anyone was behind. I didn't know what was going
to happen.
Q. From the time the timber gave until it came out how
much time was that?
A. It wasn't hardlv a minute.
Q. A minute is a right good while. How far could you have
gotten or what could you have done in that time7
A. ·wen, I thought maybe it was going on through, see-it
slowed up a little.
Q. Now, the fact that a piece of lumber slows up or stops
that doesn't mean it is coming back, does iU
A. No, sir.
Q. Have you ever had one come back out with you before!
A. That is the only one.
Q. I am talkiug about before this time.
page 159} A. No, sir.
Q. You never had one come back on you?
A. No, sir.
.
Q. And you have been operating that machine regularly for
.
two years1
A. Yes, sir.
Q. How many pieces of board had you put throug}1 that
mill?
A. I wouldn't know.
Q. A million of them, haven't you f
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A. Yes, sir,. and then some.
Q. And you never had but that one come out of thereY
A. That is the only one ..
Q. Did you have any reason to. think that was coming out
prior to the instant it came. ouU
A. NQqsir..
Q. You say it gave 1
A. Yes, sir.
Q. It gave and then looked like it was going on through, I
believe you said.
,4. Yes, sir.
Q. Was the edger in good condition.Y
A. Yes, sir. .
Q. We.re all the necessary appliances on it t
A. Yes,. sir.
·
Q. Did you holler or anything i
. page 160 ~ A. I hollered about the time it started. When
I felt it give I looked back and seen him and that is
when I hollered.
Q. \Vhen you felt the timber give back a little you looked
back to see who might be there and then hollered. What did
you holler?
A. I just hollered, that is all I could do.
Q. Then did the timber come on out Y
A. Yes, sir.
Q. Did you have time to do anything eisef
A. No, sir, I didn~t have time to do anything ..
Q. Do you know what you hollered Y
A. No, all I done was just hollered.
Q.. Anything else you could have done- to keep it from coming out?
A. No, sir.
Q. Is that edger now in the same condition as it waS' on
that dayY
A. Yes, sir.
Q. In the identical place and everything all around there
is the samef
A. Yes, sir.
Q. The same saws on there i
A. Well, I don't know if they are the same saws or not.
vVe have got three sets of saws for it.
Q. "'\\7bere was Mr. Arrowwood at that time?
page 161 f A. · Standing bark on the side next to the end
·
back there, on the side.
Q. ·You mean on the side· of the edger Y
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A. Yes, sir.
Q. Was he right behind you f
A. Kind of behind me.
Q. You were not standing immediately in front of the edger

at that time, were you 7
.A. No, sir, I was up on the side.
Q. The plank was short, wasn't it 1
A. Yes, sir.
Q. How much of the plank failed· to get through, if you remember?
A. I imagine about a third of it.
Q. How long was it?
0
A. Ten foot, I think.
Q. Then all got through but three or four feet .
.A. Yes, sir.
Q. How long is that table or bench that leads up to the
edger?
A. Ten foot.
Q. Then, of course, it was necessary for you to get on the
side, was it not, to help push the plank on through? ·
A. Yes, sir.
Q. Was Mr. Arrowwoocl helping you tJiereY
.A. Yes, sir.
page 162 ~ Q. How many machines are running there in
this shed? Name them as you get to them. There
is a sawmill in there?·
A. Yes, sir., a band saw.
Q. ·when you say a band saw that is the thing that saws
up the logs?
A. That saws up the logs.
Q. .A carriage running back and forth?
A. Yes, sir.
Q. A conveyor takes the boards away from the band sawf
A. Yes, sir, rollers.
Q. The conveyor leads over to your edger Y
.A. Yes, sir.
Q. Then was the edg·er runningV
A. Yes, sir.
·
Q. Then what is the next saw further down?
A. Trimmer.
Q. Was that running 1
A. Yes, sir.
Q. Then what is the next saw over on your side?
A. Slicer.
Q. Was that slicer running T

..

118

Supreme Court of Appeals of Virginia

Howard Viar.
A.
Q.
A.
Q.
A.

Yes, sir.
How do you get your power there?
Boiler.
Was the boiler running f
Yes, sir.
Q. Then there was considerable racket there
page 163 ~ in that place f
A. Yes, sir.
Q. As a matter of fact, could you hear anything that was
said any distance away from you f
A. No, sir.
Q. Just impossible, isn't iU
• A. Yes, sir.
.
CROSS EXAMINATION.

By Mr. Thompson:
Q. Mr. Viar, do you remember Mr. Easley, Mr. Edmunds,
Mr. Suddith and myself coming down to Brookneal and ta]k.
ing to you?
A. Yes, sir.
.
Q. Do you rememliler telling us this type of accident had
happened several times before 'f
A. No, sir.
Q. Didn't you tell us that?
A. No, sir, once before, but I wasn·'t there when it hap·
pened.
Q. You knew that it had happened before, you told us tha 4
didn't you?
·
A. Yes, sir.
Q. And you knew about it having· happened before, althougl1
you didn't see it. You knew about it, is that righU
A. Yes, sir.
page 164 r Q. All right, you made the statement awhile
ago that when you felt that timber give you knew
what was going to happen.
By Mr. Abbitt: He didn't say he knew what was going to
.happen.

By Mr. Thompson:
Q. vVhat did you say?
A. I knew something was going to happen. I didn't know
whether the timber was going to come back or what was going
to happen.
.
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H owa.rd JTiar..
Q. But you hollered to Mr. Suddith immediately you felt
the timber give, didn't you t
A. Yes, sir.
Q. Because you wanted him to get out of the way 7
A. Yes, sir.
Q. Mr. Viar, I show you a picture which has heen labelled
Defendant's Exhibit No. 1 and I will ask you to point out
to the jury on there ,:vhere you were standing..
A. (Indicating.) I was standng· right there.
Q. Right there close to the saws?
A. Yes, sir.
Q. Where was Mr. Arro·wwood standingt
A. Right along here.
Q. In other words, back at this end of the platform ther,.!?
A. Yes, sir..
1Jage 165 ~ Q. Where was Mr. Suddith standingt
A. He was standing back here.
Q. Approximately what distance from l\fr. Arrowwood f
A. 15 feet.
Q. Probably 15 feet from 1.\fr. Arrowwood!
A. Yes, sir.
Q. Now, why were you up there,
A. I was up there with the piece of timber. I couldn't
reach the timber back here and it had slowed up.
Q. As I understand, after that "timber gets on these rollers
the rollers take it on throug·h and you don't have to shove it
any further after that, do you 1
A. That is correct.
Q. Now, that piece of timber had hung up and you were
'. trying· to shove it through f
A. Yes, sir, it had stopped there.
Q. And you were trying to shove it through and that is
when it flew back, is that correct?
A. Yes, sir.
Q. Now, you say you didn't see Mr. Suddith when he came
throug·h at alH
A. No, sir.
Q. And you didn't see him until when you were trying to
shove that timber and you felt it giveY
.
A. When I looked back is the only time I seen
page 166 ~ him.
·
Q. Mr. Arrowwood was right here at the end
of the platform and Mr. Suddith back here about 15 feet, is
that correct?
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A. Yesr sir.
Q. Is this the piece that you step on to bring the timber
over from the otheT carriage f
·
A. Yes, sir.
Q. Now, if you don't step on that pedal there the timber
don't come . over and you are not bothered with it at all, is.
that right?
·
A. Yes, sir.
Q. Did Mr. .Arrowwood ask yon the question just before:
this thing ·happened, ''Do you think you can make itf '' o:r"Do you think you can shove it through'', or words to that
effect?
A. I don't remember now whether he did or not.
Q. Did J\fr-. Arrowwood · come up. to where you were f01·
the purpose of helping you to get this piece of timber through
the machine t
A. He was just passing through and stopped there.
Q. "\Vas he helping· you to try to get it through there- or
noU
A. Yes, sir, he· helped me shove it.
Q. Now, yon had already seen Mr. Arrowwood down at thefront of this machine, hadn't you 1
A. Yes, sir.

The witness stands aside.
page 167 }

A. D. CARSON,
having been first duly sworn, testifies as follows:

DIRECT EXAMINATION.
By Mr. W. M. Abbitt:
Q. Please state your name, residence and occupation.
A. A. D. Carson, Brookneal,. Virginia ..
Q. Where· do you work?
A. For Burruss Land and Lumber Company, lumber inspector.
Q. How long have yon worked for themt
A. Between .eight and nine ·years.
Q. Are you familiar with their plant over there where the,r
have this band mill °l
..
.A. yes,. sir
Q. · How long have· you been connected w,ith the band mill f
r
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A. I was in charge of the mill for about three and a half
years.
Q. As such were you familiar with the operation of the
edger?
A. Yes, sir.
, Q. Have you seen that edger recently?
A. Yes, sir.
·
Q. Is that the same edger there now that was there in February, 19461
. A. Yes, sir.
.
Q. .And in the same condition apparently?
page 168 r A. Yes, sir.
Q. Did you have charge of that along with your
ether duties?
A. Yes, sir, my duties were to inspect and instruct the
edgermen, sawyers manufacturing lumber to get the be~t
grades out of it.
Q. Did you have people there operating that edger?
A. Yes, sir.
Q. Did you place them there in front of the edger to· push
timber up into iU
A. Yes, sir.
Q. Is that where the operators stood t
A. Yes, sir.
Q. Now, where did they keep the drinking water in reference to that edger?
A. To the left of the edger on a block.
Q. How did the men get to that drinking water?
A. Well, we worked two carriage men and two or three
men on the deck rolling down the logs and they have got to
come across the deck and in front of the edger to the water
bucket.
·
Q. Did you consider that a dangerous place for them to
walk?
A. No, sir.
Q. Did you ever walk there yourself 1

A. Yes, sir, I expect a thousand times a dRy.
Q. l¥ould you have gone •there yourself if you
had thought it was dangerous?
A. No, sir.
·
Q. Men stand right in front of the edger to put the timber
up in there?
A. Yes, sir.
page 169

~
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CROSS EXAMINATION.
By Mr. Thompson:
Q. Mr. Carson, you haven't actually operated this machine
yourself, have you?
A. I wasn't an edgerman, no, sir. I supervised the marrnfacture of the lumber at the band mill.
Q. You were familiar with the fact that accidents of the
type that Mr. Suddith bad bad occurred there before.
A. How is thatf
Q. You were familiar with the fact that this type of accident had occurred there before, weren't you 1 You knew that
lumber had been thrown back prior to this time.
A. I never saw a piece of lumber kicked back in my life.
Q. I am asking you if you didn't know it occurred tliere
before.
A. N.o, I hadn't heard it.
Q. You hadn't heard of it1
A. No. I heard that the lumber kicked back when he got
hurt.
Q. I mean before that.
pa.ge 170 ~ A. Nothing previous to that.
RE-DIRECT EXAMINATION.
By Mr. Abbitt:
Q. You stayed there approximately how long yourselH
A. About three and a half vears.
Q. And, of course, you heard about this case.
A. Oh, sure. I wasn't at the mill the day the accident
happened at all. I didn't see it and couldn't tell you anything about it at all.
Q. In ordinary working days how many pieces of timber
would ~;o through that edger?
A. That would be pretty hard for me to say. We have cut
on that mill as hig·h as 45,000 feet a day.
Q. And what percentage of that would ordinarily go
through that edgeri
A. I would say at least 80% of it because the log·s V{Cre
small. The larger logs, of course, are squared on the bm1d
mill and don't g·o through the edger, but our timber is small
and r would say probably 90% g·oes through the edger.
Q. Then in the course of an average working day a lot
of boar.ds would go through that edger?
A. All of the boards go through practically.
The witness stands aside.

•
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,V. H. BURRUSS,
having been first duly sworn, testifies as follows:
DIRECT EXAMINATION.

By l\fr.. W. :M:. Abbitt:
.
Q. :M:r. Burruss, ·will you ple-as~ state to these gentlemen
your name, occupation and address?
A. W.. H. Burruss, partner in the Burruss Land and Lumber Company, office in Lynchburg.
Q. Do you trade as Burruss Land and Lumber Company
:and have a mill at Broolmeal known as the band milH
A. Yes, sir.
Q. Is that an entirely private mill doing no buying and
.Belling?
A. That is correct.
Q. Does the, general public come there to buy and sell at
the mill or do they go elsewhere Y
'
A. They don't- come there to buy anything or sell :u1y·thing.
·
Q. Are you familiar with the operation of this mill there1

A. I am casually familiar with it. I have been there a
1:rnmber of times.
Q. you have been there
front of that edger t
A. I am always going· behind there to get up into wliere
the man is sawing and see the lumber come down where it
g·ets off of this band mill. I watch it there and
vage 172} watch it g·o down the rollers and come out to the
.
edger and I watcl1 it go through the edger.
Q. Have you stood there behind the operator of the edger
rtny length of time on a number of occasions f
.A. Oh, yes.
·
Q. How· long· have you had that mill?
A. Five or six years, this particular band mill. ·
Q. Prior to this occasion bad it ever been reported to you
that a board kicked out of that thing?
A. Not at all, no, sir.
Q. That is, it was never reported to you prior to Februa1·y

in

21, 1946?

A. That is right.
Q. Now, as the operator of that plant, or partner in it,
did you have your operator right in front of the edger when
he is operatingf
A. \Vell,. that is the usual way. To get the board into the
edger it is necessary to put them on the edger and the easiest

•
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way is to catch hold to the· end of the hoard and push it in
there until it hits the roller and then goes on throug)l.
·
Q. .A.s a rule, when it hits the rollers you can turn and look
at the conveyor bringing the other planks on down t
A. Yes, sir.
Q. Yon have to stand there to trip the: trigger,
A. Yes, .sir, otherwise it would carry it out
page 173 }- where it woulcln 't be· edged. Part of it is edgecli
by the band mill and that which is edged by the:
band mill goes on_ through and they have this little trigger
you put your foot on to raise the chain up to .catch the lumber and bring it over to the edger and then it goes on through
the edger ..

CROSS EXAMINATION.

By Mr. Easley:
Q. Mr. Burruss, you testified in the normal operation theman stands there and puts the timber up against the rollers:
until the· rollers take it and then goes throug·h the- edger¥
A .. Yes, sir.
Q. Suppose it g:ets into the thing and stops, then what do
you dot
A. I can see how that happened, the board is- ten feet long
and the edger is about teri feet long and after you get this:
board up to the edger and anything happens then then theoperator has to get on the side and push it· because otherwise it would climb up on the saws.
Q. Isn't it a fact that once it gets caught and refuses to go
it is danger not to go at alU
A. I never saw it happen.
Q. You have heard of it f
A. This time.
,
.
Q. Hadn't you heard of it before!
page 174 }, A. No, sir ..
Q. Don't yon remember discussing this with us
hr your office when you sa.id you heard of s·everal times it
had happened?
A. I did not tell you that. I did not tell yon that, sir.
Q. I am asking- you whether you ever heard of a board
tha.t failed ·to go through.
A. This· is the first time this has ever been reported to us,
Mr.. Easley.

1
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Q. I didn 't mean been reported to you but do you mean it
is a mechanical impossibility thµt a board gets stuck in the
machine and could not be thrown back by the saws 1
A. I don't know, Mr. Easley, I wouldn't say. EvidentJy
it did throw it back or this man wouldn't have been hurt. We
don't deny that it did throw it back. The machine did put
the board back and hurt Ivlr. Suddith.
·
Q. When the board gets into the roller and up to the saw
and goes on through that is a normal operation and carries
on through?
A. Supposed to, yes, sir.
Q. Now, when it gets to the rollers and goes up to the machine and balks and doesn't go that is an indication that
something· is wrong?
A. This seems to be once in a billion time it didn't go on
through.
·
page 175 ~ Q. Isn't it an indication something; is wrong
when that board stops going f
A. It came back on this occasion.
Q. I mean the fact in itself is an indication.
By Mr. W. M. Abbitt: You are asking his opinion.
By Mr. Easley : I am asking his opinion. He has qualified
as an expert witness.
By the Witness: I said at the very outset I was not an
edger operator. I have been there and seen it operate.
.
By :Mr. Easley:
Q. If you are not qualified to answer that all right, but
I am asking you if it isn't a fact any board placed in the
machine goes up to the saws and refuses to go through if
that isn't an indication soll'._letbing is wrong and that board
might be thrown back t
A. I would say that is an indication that something is
wrong.
Q. Isn't it an indication that that thing that causes it to
balk might cause it to be thrown back by the force of the
saw?
A. It did do it.
Q. ·wouldn't that be the natural result of tha U
page 176 ~ A. I say that is what happened on this occasion and that is the only time I ever beard it happened.
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RE,.DIRECT EXAMINATION.
By Mr. Watkin&:
Q. Prior to this you had never -heard of that happening?
.A. No, sir,
Q. So up io that time you had no indication what it would
clo?
A. None whatever.
Q. Then would tbe nomml thing be for the operator to
walk around and see if he couldn't push the lumber through?
A. He would have to. As I see it, he wo11ld have to get on
the side in 01 dei to g·et his hands on it to help pusl1 it in case
the rollers weren't pulling it in there, but if you have reached
the end of this edger and you can't p11sh it any more you
have got to go over there, and this happened to be a ten-foot
board, consequently all he could do was to get up there and
put it in front of the 1•olls and start it through and if it
didn't go through he would have to get over on the edge or
get up on there to push it. He could possibly push it as far
as he could get his hands but that wouldn't be the distaiice
it went. He would have to get on the edge in order to get
that board through.
1

1

The witness stands aside.
page 177 }-

.JESSE TUCK,
_having ~een first duly sworn, testifies as follows:

DIRECT EXAMINATION.
Bv Mr. W. M. Abbitt:
"'Q, Please state your full nam~.
A. Jesse Tuck.
Q. Where do you live?
A. Brookneal.
Q. Who are you employed by?
,A. Burruss Land and Lumber Company.
Q. Are you a mechanic?
A. Yes, sir.
Q. On what equipment do you work?
A. Any of it that Mr. Burruss owns.
Q. Have you bad occasion to know anything about the
equipment in this band mill operated by the Burruss Land
and Lumber Company that is in question here~

•
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.A. I helped build it. I work then~ all the time now..
Q. Do you know m1ythi11g about that adger 1

A. Yes, sir.
Q. Did you hav43 oco~sion to e,xami:ne it any ti.me ~round
Febr~ary., 1946 7
A. No, sir, I didn't have to examine it. It was in good
.shape and every week-end I look the machine over on .Saturday -evening to see if it is hi good ~hap«,=3.
Q. After they have stopped working?
page 178 ~ A. Yes, sir.
Q. Had yotJ bean over this machine on the Sat.
urday before then?
A, Yes, sir,
· Q. Did you go over it the Saturday followingf
A. I go over it ev~ry Saturday,.
· Q. Good shape then¥
A. Yes, sir.
Q. Same shape it is in now?

A. Yes,. si:r.

Q. Does it have all the necessary and J.1egular appliances T
A. It has got all w~ got with it, just like it was put in.
Q. You know whether or not it had comparatively new
Tolls at that time?
A. No, sir, it had the iame roll~ that ~am9 in it.

CROSS EXAMlNA.TION.
By Mr. Thompson:
Q. Mr. Tuck, what caused this board to fly back?
A, W()ll, that is som~thing I couldn't t~ll, Mr, Thompson.
Q. You don't know f
A. No, sir. Na tu rally the saw is turning and you run a
board in there and if tlie board would pinch lilrn that it is
liable to do anything, but I couldn't tell what it would do.
I nev~r have k11own it to kick before and I have
page 179 ~ been with Mr. Burruss 13 years and th~ band mill
has been there six years,,around si~. I have never
known it to even kick a strip that long out (indica.tj:Q.g about
six inches) before or since tbut day,
Q. You don't recall when an oak board was kicked out
down there that was mentioned by l\[r. Arrowwood 7
A. No, sir. It might have been 'kicked out while I was UP·

stairs.
Q. ·what you menu to say is you haven't seen any kicked
out,

It

128

Supreme Court of Appeals of Virginim

W. E. Suddith.
A. Never seen it and never heard of it..
Q. Yo~ don't fool around there much. Your joh as mechanic is all over the place.
A .. Yes, sir, and to keep· the saws sharp.
Q. And you don't know what caused this to happen1 '
A. No, sir.

RE-DIRECT: EXAMINATION .
.By Mr. Abbitt:
Q. Mr.. Tuck, you say that prior to this during the six
years you have been there and the mill ha:s been there it never·
came to your attention prior to February 21st of a board
being kicked .out T
A. No, sir, never heard .any talk of it..
Q. You have- walked in front of it while it was in opcration f
A. Sure. I have run the edger, go down and
page 180 ~ relieve the man any time for five minutes for him
to get water.
Q. Stand behind the boardS" when you put them in Y
A. Day after day.
·
Q. Did you think you were in a dangerous position y·
A. I never thought of it that way ..
The witness stands aside ..
By Mr. W. M. Abbitt: Your Honor, we rest.

REBUTTAL EVIDENCE FOR THE PLAINTIFF..
W. E. SUDDITH,
recalled in rebuttal, testifies as follows:

DIRECT EXAMINATION ..
By Mr. Easley:.
Q·. Mr. Suddith, do you recall seeing Mr. Daniel in Brook
neal sometime after you returned from the hospital Y
A. I did, about three or four weeks ago.
Q. Were you discussing your accident and injury at the
planU
A. I asked him how it happened, what I looked like and
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what he lmew about it, just talking with him. I have known
him all mv life.
page 181 r Q. Did iie make any statement to you about
this machine?
A. I asked him how it happened to hit me and he didn't
know but he said he usually watched it when he went a·round
it.
Q. Did you l1av·e a conversation with Mr. Viar and Mr.
.At-row,vood in regard to this accidenU
A. Yes, sir.
Q. Did they make any statement to you as to whether they
knew of previous occurrences of this sort Y
By Mr. W. M. Abbitt: Your Honor, I don't remember him
laying any foundation with Mr. Arrowwood.
By Mr. Easley: vVe did with Mr. Viar certainly.
· By the Court: Go ahead.
I1y Mr. Easley:
Q. Did Mr. Viar make any such statement to you?
A.. Yes, ,sir.
Q. What did he say?
A.. He said it happened two or three times.
Q. Mr. Suddith, a statement has been made berG that the
!Wise in that room was so great that if any person had spoken
you couldn't have heard it. I ask you if that is true.
A. I could hear people speak plainly.
Q. In the position you were in if Mr. Arrowpage 182 ~ wood had called to you to warn you could you have
heard it?
A. I could. I don't think Mr. Arrowwood called me but
somebody, in the split second I was hit I heard somebody
holler.
Q. And you heard that f,
A. I heard that, and I furthermore heard Mr. Arrowwoocl
say to the man who was running the machine, '' Can you make
it?" and that is the last thing· I recall before I was hurt.

CROSS EXAMINATION.
By Mr. W. M . .Abbitt:
Q. Mr. Suddith, you mean to tell this jury that in the room
with a hand saw running---how far were you from the. band
sawJ
·
A. I was as far as from here over to that corner over
there.
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Q. How far would you say that isf
A. I would say possibly ten steps.
Q. Was that in operation?·
A. I think so.
Q. You know whether it was or not?
A. I don't know whether it was in operation when I was
standing there or not. It was when I looked at it and when I
came back and it was in operation, I think, when I was there.
I didn't notice the noise.
page 183 ~
Q. You clidn 't notice any noise there Y
A. Not especially. Of course I was used to
noise of the mill. I could hear plain.
Q. You say you are used to the noise of a mill, how is that?
A. I mean around the mill when I went there. I expected
the noise.
Q. How often do you go to the mill f
.A. I don't go at· all except when I would go to see people
I was supposed to. I don't go except when taking a list.
Q. In taking· a list how often would you go l
A. I aim to finish up the mill on one trip if possible. I go
to all of the mills.
Q. And you don't notice the noise at sawmills?
A. Sure I notice the noise.
Q. It don't bother your .hearing?
A. It didn't keep me from hearing.
Q. How close were you to that edger?
A. About five feet.
Q. ·was the edger in full operation 1
.A. Yes., sir.
Q. And that didn't mnke enough noise to affect your bearing?
A. I could hear. easily.
Q. ·without a voice being raised Y
page 184 ~ A. I could he~r tl1em and talk to them and had
been talking to Mr. Daniel fairly close to them.
Q. I understood you talked to Mr. Daniel .outside of the
shed .
.A. That was close bv.
Q. ,,Tho did you liear talk inside beside tl1is one conversation with Mr. A rrowwood?
A. I don't know if there was anvbodv but Mr. Arrowwood
and Mr. Viar there. I think there was another man hut I
couldn't swear to it.
Q. Wasn't this conveyor bringing boards from the band
, mill making· a lot of noise rolling· down there with the boards Y
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A. J\rfig·ht have been hut I didn't -especially notice it, not
~nough to bother me in speaking.
·
Q. Wasn't the power engine going .at full blast?
A. I couldn't tell you.
Q. So much noise you couldn't hear that f
A. Maybe I couldn't
Q. ·what I am trying· to get .at, wasn't there a lot 0£ n~ise
theref
A. I am trying to tell you as near as I can that I could
hear people speak and they could hear tne speak and I know
there was nois'e just as you do. .
Q. You say they could hear you speak. Who
page 185 ~ did you speak to inside that place!
·
.
A. I really conldn 't tell you..
Q. Did you speak to anybody!
A. I really couldn't tell you whetlrnr I did or not.
Q. You say a person conld hear you?
·
.
A. I could hear them and I imagine they could hear me."
My voice carries pretty well.
Q. You say you heard Romebody yell and almost instantaneously the plank hit you?
A. The split second I heard somebody holler.
Q. Of course then you would have had no time to do anything because. the thing happened practically as soon as he
bollered.
·
A. That is right..
The witness stands aside.
By M:r. TI10pson : Your Honor, we rest.
_End of all testimony.

Note: (At this point the jury was excused until tomorrow
morning, November 8th, 1946, at 10 :00 o'clock, but before
-court adjourned for the day the following motion was made:)
By Mr. ,v. M. .Abbitt: If your Honor please, we would like
to renew our motion to strike the evidence of the plaintiff at
this time.
page 186 ~ Bv the Court: Overruled.
By Mr. Abbitt: "\Ve except to the court's ruling.
Note: Court met pursuant to adjournment at 10 :00 o'clock
A. M., November 8th, 1946. Same parties present as heretofore noted.
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INSTRUCTIONS.

By the Court: The Court grants Instructions. No. 1 ancI
No. 2, as offered by counsel for the plaintiff.·
.
The Court g1·ants instructions lettered C, D and E, as offered by counsel for the defendants.
The Court denies instructions lettered .A.,. B and F., as. offered by counsel for the defendants.
·
By Mr ••Easley: We have no objections to the- g1·anting or
refusing of insfructions.
page 187 ~ Plaintiff's Instrnction No-. 1 (.Granted):
~' The Court instructs the jury that if they believe from theevidence that when the plaintiff, Suddith, entered the. prop-·
erty of the defendant, his presence there was known to the:
employees of Burruss Land and Lumbr Company in charge
of the plant, that the plaintiff approached the edger while it ·
was operating, and that sidd employees knew of his approach
to said edger, and knew, after the piece of timber in the· edger
hung or failed to pass through, that the plaintiff was in a
position of danger from the operation of said edger,. and that
the plaintiff was himself unaware of his danger, then it became and was the duty of said employees to use reasonable
care to avoid injuring said plaintiff; and if the jury further
believe born the preponderance of the evidence that said employees then and there failed to use such reasonable car& and
that such failure was the proximate cause of, the injury to
Suddith, then they must find for the plaintiff."
By Mr. W. M. Abbitt: The defendants, by counsel, excepts
to the action of the ocurt in granting Instruction No. 1 for
the plaintiff' as the plaintiff's notice of motion., as amended,.
is limited to failure to warn the plaintiff of his dangerous
position after the defendant knew about it, and under the
pleadings that is the only liability charged against
page 188 ~ the defendants or their agents. The pleadings do
not make out a case charging the defendants'
agents with failing to avoid the accident but merely a failure
to warn of existing danger.

Pla.intiff's I nstructfon No. 2 ( Graflted) :"The Court instructs tlle jury that if you find for the plaintiff in this case you should allow him such sum as you believe
from the evidence will compensate him reasonably for the
injuries received; and in estimating his damages may take
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into consideration the niental and physical pain and suffering, if any, consequent upon the injuries; the reasonable value
of the time already lost consequent upon the injuries; and,
if you believe from the evidence that said injuries are permanent and will wholly or partially disable him to earn money
in the future, you may, in addition to tho above, find such
sum as will, if paid now, be a fair compensation of his diminished capacity to labor in the future; and, in this connection, you may take into consideration the age and physical
condition of the plaintiff and the probab]e duration of his life
at the time of the injury, under all the proof in the case, the
.amount of damages awarded not to exceed the amount sued
for."
page 189

~

Defendants' Instruction . A (Ref'usr,d):

'' The court instructs the jury that the fact that 1V. E. Suddith was a deputy commissioner of the revenue and as such
was on the premises of Burruss to get the list for taxation
from Burruss' employees, gave him no added rights and does
not make Burruss liable iu this case.''

nie

-By Mr. "'\V. ~L Abbitt:
defendants, by counsel, except
to the action of the court in refusing to grant defendants'
Instruction A, because of the fact that much evidence has been
introduced and much made of the fact that W. E. Suddith was
deputy commissioner of revonue and as such was on the premises of the defendants to get lists for taxation a·nd the instruction merely tells the jury tlrn.t this fact gave him no added
right and does not make Burruss liable in this case and the cle~endants are entitled to liave that position made clear to the
Jury.

Defenda11.ts' Instrucfinn B (Refusell) :
"The court further instructs the jury that in arriving at
their verdict in this case they are not to consider the question of whether or not the (ldging machine involved in. the accident was a dangerous instrumentality, as the court has
ruled as a matter .of law, that said edging- mapage 190 ~ chine is not such a dang·erous instrumentality by
the use of which would make Burrus liable in this
case to Suddith, nor is the question of whether or not" proper
signs bad been placed on said premises warnin.2; people coming on the premises of t]rn danger therein, to be considered
. by you, as the court has decided as a matter of law, that there
was ·110 duty upon Burruss to place such signs on or around
. his premises. ''
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By Mr. W. M. Abbitt: The defendants, by counsel, except

to the action of the court in refusing to grant instruction B,

as practically the entire case of the plaintiff was based on
the fact that the macbi:ne known as an edger which was involved in the accident in question was alleged and attempted
to be proven a dangerous instrumentality and th~ court has
ruled, as a matter of law, that the edger machine is not a
dang·erous instrumentality. The jury having been told by
plaiutiff'~ counsel that they expect to prove such and basing
liabilitv of the defendants tllereon the defendants are entitled
to have that position made clear before the jury so that the
dang·erous aspects of the machine will not be considered by
. them in arriving at their verdict, and the further fact that
the plaintiff proved no warning signs had been
page 191 ~ placed in and about the premises of the defendants', as well as alleging· same in the pleadings.,
and stating in opening statement of plaintiff's counsel that
was one of the basis for recoverv and the defendants desire
that this matter be made clear so the jury will not consider that
in arriving at their verdict.
Defendants' Instruction C ( Granted) :

"The court instructs the jury that they cannot find a ver- ·
diet on conjecture or probability, but must base their verdict
on the evidence. ''
Defendants' Instruction D (Granted):

'' The court instructs the jur~r that the only duty owed by
Burruss or their employeeg to Suddith was, after they realized
Suddith was in peril, to use such care and warning as a reasonably prudent person under similar circumstances would
. have used, and therefore you are instructed that if. you believe from the evidence in this case that Philip Arrowwood .
did attempt to help Viar get the board in question through~
the edger, and after doing so saw and realized that Suddith
was in peril, and that Arrowwood did thereafter use such
care as a reasonably prudent person would have used under
similar circumstances to warn Suddith of his peril, then the
defendants are not liable in this case and you should find a
verdict for the defendants.''
page 192 · ~ .Defendants' !'Jlstruction E ( Granfod):
'' The court furthe1· instructs the jm·y that the burden is
upon the Plaintiff, Suddith, to prove by a preponderance of
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the evidence that Arrowwood failed to use ordinary care to
avoid the injury aftei· Arrowwood knew that Suddith "'as iµ
:periL ''

Defenda;;its·' Instruction F (Refused):
'' The court instructs the jtJ.ry further that if you believe
from the evidence in this case that Philip Arrowood, as soon
.ash~ realized that it wa~ probflble that the timber in qu-estion
might be thrown back from the saw, did tben motion and
wave to vV. E, Suddit11 pnq that when Suddith fa.Hod to heed
the warning, that ..A.rrowwood did then start towards Suddith for the purpose of romoving Suddith from any apparent
peril, a.nd yon think that Arrowwood by those efforts was
.acting in a reasonably prudent manner under the circumstances then existing·, you should then find your verdict for
the defendants.''

Note: After the jury had returned a verdict
for the plaintiff in the amount of $5,500.00 the
following motion was made :

page 193 }.

By ]\fr. W/ M. Abbitt: May it pleas.e the court, we desire
to move the court to set aside the verdict of the jury on the
following grounds :
1. As contrary to the law and tl1e evidence;
2. For the error of the court in granting: Instruction No. 1
for the plaintiff, as it was in variance with the pleadings in
the case, and for the error of the eourt in refusing to grant
all the instructions offered by the defendants, especially A
and B, wit11out which plaintiff's coun.sel were permitted in
their argument to stress the fact the rig-bt of the plaintiff to
be there on official business;
3. For the error of tbe eourt in not striking the evidence
when the plaintiff rested, the plaintiff not having at that time
made out a case;
4. That the evidence does not support the pleadings to
justify a verdict;
5. That the evicfonce., aR a rnattcr of la,v, fails to prove that
the defendants' employees did not take sucl1 precautions, after knowledge of plaintiff's peril, as a re.asonably prudent
person would or could have taken;
.
6. That. tlrn evidence is insufficient to support a verdict for
the plaintiff; and
page 194 ~ 7. That tbe plaintiff, by his pleadings, limits
himself entirely to the question of failure of the
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defendants' employees to warn plaintiff of his peril, after
such was known by the defendants' employees~ and the instructions of the court covered a broader field than this after the.
court ruled limiting the issue to the question of avoiding injury..
page 195 ~ ·

CERTIFICATE ..

I, Charles E. Burks,. J ndge of the Circuit Court of Campbell· County, Virginia,. who presided ove-r the foregoing trial
of W. E . Suddith versiis· R. S. Burruss, Jr., and W. H. Burruss,. partners trading as Burruss Land and Lumber Company, in said court, at Rust burg, Virginia, on November 7th
and 8th, 1946~ do certify that the foregoing is a true and cor-rect copy and. report of the evidence adduced, the evidence
rejected, all of the instructions offered, granted and refused,.
all question raised, all motionR and all rulings thereon, with
the objections and exceptions of the respective parties as
therein set forth, and other inc-idents of the trial of the said
case, except the defendants exhibits No. 1 and No. 2 (2 pho·tographs), whicl1 have been initialed'by me for the purpose of
identification, as it is agreed by the parties hereto, by counselr
that they will be forwarded to the Supreme Court of .Appeals:
of Virginia as a. pa 1·t of the record in this cause in lieu of'
certifying· to said CoUTt copies of said exhibits ..
And I do further certify that the ~ttorneys for the plaintiff
had reasonable notice in writing· given oy counsel for the de-fendants of the time and place when the foregoing report of
the evidence adduced, the evidence rejected, all of the instructions offerecl, granted and refused, all questions
page 196 ~ raised, all motions and all rulings thereon, objectiqns and exeeptions- and other incidents of thetrial and the exhibits would he tendered aTlCl presented to the
undersigned for signature and authentication.
Given under my hand this the 10 clay of April, 1947, within
sixty days after the entry of the final judgment in said cause...
CHAS. E. BURKS,
Judge of tl1e Circuit Court of Campbell
,
County, Virginia.

a.

I,
W. Woodson, Clerk of the Circuit Court of Campbel!
County, Virginia, do certify that the foregoing: report of the
evidence adduced, the evidence rejected, all of the instructions offered, granted and refused, all motions and all rulings
there·on, objections· and exceptions .and other incidents of' the
trial of W. E. Suddith versus· R. S. Burruss·1 Jr.,. and W .. H~
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Burruss, partners trading as Burruss Land and Lumber Company:, together with the original exhibits therein referred to,
.all of which been duly authenticated by the Judge of said
Court, were lodg·ed and filed with me as CleJ,'k of said Court
on the 10 day of April, 1947.
C. W. ·woODSON,
Clerk of the Circuit Court of Campbell
County, Virginia.

I, C. vV. vYoodson, Clerk of the Circuit Court
of Campbell County, Virginia, do certify that the
foregoing is a true and correct transcript of the record of the
case of W. E. Suddith versus R. S .. Burruss, Jr., and W. H.
Burruss, partners trading as Burruss Land and Lumber Company, and I further certify that notices as required by Section 6253-f and Section 6339 of tbe Code of Virginia, as
amended, were duly given as appears by paper writings filed
with the record of said case.
page 197 }

The Clerk's fee for making this transcript is $20.00.
·Given under my hand this the lO day of April, 1947.
C. W. WOODSON,
Clerk of the Circuit Court of ·Campbell
County, Virginia.

A Oopy,-Teste:
M. B. WATTS, C. C.
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