NOTICE TO COUNSEL

This case probably will he called at the session of court to
he held
~· I')
1
\ o u will be ach·ise;I later more definitely as to the date.
l'r int names oi counsel 011 front cover of bri efs.
M. B. WATTS. Clerk.
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I;{ THE

Supreme Court of Appeals of Virginia
AT RICH1\I0KD

Record No. 4082

YJRGI:,;IA:
In t:IJe Supreme Court of Appeals he1cl al the Comt-Library
Builtli11µ; in the City of Richmond 011 ,Ycdnesday tlrn 26th day
of J'\o\·embe r, 1952.
SURF RJ1~J\ LTY COH.P ORATIO:N',

Appellant,

against
JA)fES .J. S 'l'A XDIXG, TR.\DIXO AS PRii\CESS ANNE

L U:\IBER C01IPAXY A:N'D OTHETIS,

.A.ppellee:;.

F r om the Circuit Cour t of Pri11<'c•ss .\.nne County.

'Gpon the 11etition of Surf R ealty ( 'orporation an appeal is
nwart1 ecl i1 fro111 n decree 0ntcr ecl bY thP Circuit Court of
Pri11cess A nnc County on the VHh <l~1y of June, 1952, in a
certain chancery cause tl1 en tl1 ere in dOJleutl in~,whorein James
.J. 8tfrnd i11µ;, trndin~· as PrinceRs A1111<• Lumber rol\W~~d
othe rs were plaintiffs and said petitioner was deft-nifir'11
upon tllC' p etitione r, or some one for it, entering into bon
with snffkic.•nt snrcty befo re the c:lc.rk of the said circuit court
in the pe11alty of U1.rec liundred dollars \\ ith eondition as the
law directs.
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Surf Realty Corporation -v- James J. Standing,Traline; as
Princess _Anne Lumber Company and others- Record No. 4082

This is a bill to enforce numerous mechanic liens and attacking
certain deeds of trust on the pro·Jerty in V-trginia Beach owned by t e
iSurf Realty Corporation. The defendant corporation filed an
! answer in which they claim that the archi tee t , Bernard B. Spigel,
1
/l failed to furnish proper drawings and specifications for add:ttions
;l to the Su.rt Beach :club and that the contractor and materialmen too
ti out mechanics' liens and violated their contracts by faulty workme
lj' and improper materials and to the dama ~ of the corporation in the
sum or $25, OOOo

I

The issues raised by the pleadings were referre~ to Thomas Ho
specialmaster. Six issues stated on page 23 and 24 were.
Hreferred for special report.
!J

l Willcox
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'::Z1a···,the allegations of the cross- bill to the effect that the
.
:;irl;';a1.
;"f'.'.rn\:~om a decree confirming the findings of the commissioner
_... -*)t>rt beginning on page 23 and extending through page 48, record
.. l5· of printed brier) the Surf Realty Corporation obtained this
· · \-·~·.1.$)~-al.
~
"'i~.f3S_ had broken their contracto

-~~>··--::

::J.{i:~:>:i- Ashburn has an elaborate brief and makes 23 assignments of
,.~f,~.r. These , on page 17 of his brief, are reduced to seven
'·.J,Ortions. Each of the questions in the final analysis turn on the
t~,1$.tion of fact and the finding of the commissioner a.9propriate t
J_:~:··::._.' assignment,is found in appelleets briefs and need no·
i§l'.aiiborati on.
1./''-".. ,., . 1,,"
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RECORD

page 2 ~

*
To the Honorable F. E. Kellam, Judge of the said Court.
BILL OF C01'1PLAINT.
Your Complainants respectfully represent:

"1. That James J. Standing, trading as Princess Anne Lum. ber Company, is engag·ed int the general business of selling
.imber, millwork and all kinds of material for the construction
16Ili~quildings; that D. W. Gregory is engaged in the business
of c<mtracting, constructing, and building all kinds of builcling·s, types and structures; that Bernard B. Spigel is an architect, engaged in designing and planning all types of buildings
and structures.
2. That the respondent, Surf Realty Corporation is a corporation duly organized and existing under and by virtue of
the laws of the State of Virginia.
3. That on or about J u1y 6, 1949, D. "\V. Gregory, one of
y:Our Coiµplainants entered into a contmct with the respond«mt, ;$urf Realty,JJorporation, to well and sufficiently erect and
r~nJJ>del 11p.0:n the. land of the Surf Realty Corporation, situn~ted between Fifty-sixth Street on the south and
ru1g~; 8; }, Fifty-eighth Street on the north, and the Atlantic
Ocean on the east, and Atlantic Avenue on the west,
in P1:1J!c9s,s A11iri,~sCb®ty, Virginia, known as tho Surf Beach
,©:I.uh,:, aecor:mll;g ta,: drawilJ:igs and specifications made by Ber~:ijmdl l,t,1Sl)igeil:1pd..dn.ly ,aipproved by W. B. Gallup, Building
J~s~~~Q.~.;-J@n,iilliin~~,. 30,: it9.49, which said building and remodel~j}:~,0.Yi.01 '111nt1ler, ;~]t~ diree'tion of tho architect and owner. A
'~efi.(.(gpf. ,of· said ~:!!:i~!~ct between D. ·w. Gregory and the
."~;qwffii RiEf~!~:,iil~,~~~~~t<l>rJJJ,is hereto attached, marked Exhibit
'!';;t:~:;:tWtt!~tili'':~!7,~,~fift~J ~ $e,c1 as part of this bill;
·,~, ~'fll~~'·:~. JS~ij·tt<i[ng, trading as Princess Anne LumbJ~w,,,.:(~J~ln:P~f,; fjtr,@;).'(i· i~~iliA\PCe and request of Mr. Jack Kane,
il?~es}d'.e~t,\(jffi' ~lifer r~!m,wf! ~,alty Corporation, did furnish and
1
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supply certain materials for the construction and remodeling
of the Surf Beach Club aforesaid as shown bv detailed statement of materials furuished and the prices therefor, hereto
attached marked Exhibit "B" and prayed to be read as part
of this bill;
5. That Bernard B. Spigel, one of the Complainants at the
special instance and request of Mr. Jack Kane, President of
the Surf Realty Corporation, did prepare all plans, specifications and designing for the construction and remodeling of
the aforesaid Surf Beach Club.
6. That all of the said materials, labor, plans and specifications were used in and about tlie eonstruction and remodeling of the building known as Surf Beach Club, said Surf
Beach Club being located on the land of the Surf Realty Corporation located in Princess Anne County, Virginia and more
particularly bounded and described as follows:
(
All those certain lots, pieces or parcels of land together
with the buildings and improvements thereon, situate, lyin
and being in the County of. Pri,ncess An11e, Virginia, and ~~-known, numbered and designated on the Plat of UbernJ,Mr as
Lots Numbered One (1), Two (2) in Block Seven (7), Lot
'rlJree ( 3) and the northern 20 feet of Lot Four (4) in Block
Seven (7), the southern thirty (30) feet of Lot Four (4) in
Block Seven (7), Lots Five (5) and Six (6) in Block Seven
(7); Lots One (l) to Nineteen (19) inclusive, in Block Six (6),
8aid Plat of Ubermeer being duly of record in the Clerk's Office of the Circuit Conrt of Princess Anne County, Virginia,
reference to said plat being hereby made for a more particular description of sai<l land.
page 4 ~

7. That within sixty (60) days fromjr\e d'~te/your
Complainants ceased to furnish materia1; labor ~d
the professional services of the architect as aforesaid, each
of your complainants caused to be reco!'ded in the Clerk's Office of the Circuit Court of Princess Anne Cpunty, Virginia,
a Memorm1dum of :Mechanic's Liens and notice .oi said liens
ns provided by statute, stating that D. W ..Gregory :c:lamed. a
lien upon said property of the Surf Rea.it, ,@(l)_fJl,~~tion to :s:~~
cure payment of the sum of $7130.43; that Jii.m~., ,i,, ,itttQ.d'"'·
ing, trading as Princess Anne Lurnbe:r Company claime'dl1 ~
lien upon said property of the Sud ~flt.f Corpora.tion ro
secure the payment of the sum of $2ITr82~t~)f :thQ;i_ ~Bep-f~q B~
Rpigcl claimed a lien upon said pr9p,ew,ifw ,?i -~~ ,'S.11:it!'1~~a[cy
Corporation to secure the payment of· ,the,' 'Sl;U!iF[(jff ,m;i~.-~:f;
that all of the aforesaid liens describe.d ;(ihe1 fil'~;p~mfft'~~e,~tflerll

I

l

I
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t:

to be covered by the said respective liens sufficiently adequate
for identification with the name of the owner of said property
as above described; that all of said accounts were sworn to,
and were recorded in the Mechanic's Lien Book 7 at page 576
as to D. W. Gregory; in Mechanic's Lien Book 7 at page 577
as to James J. Standing, trading as Princess Anne Lumber
Company; in Mechanic's Lien Book 7 at page 579 as to Bernard B. Spigel; All recorded in the Clerk's Office of the Circuit Court of Princess Anne County, Virginia aforesaid, as
required by law; all of which will more fully appear from a
Copy of Memoranda of Mechanics Liens, marked Exhibits
'' C '', '' D '', and'' E '' and asked to be read as part of this bill.
8. That at the same time your Complainants caused to be
served on the Surf Realty Corporation a notice that each of
your complainants claimed a lien on the property of the Surf
., Realty Corporation as will more fully appear from the notice
: of sai<l liens hereto attached and marked Exhibits "F", '' G",
and "H" and asked to be-1 rea4 as a part hereof; that the only
er liens on the property aforesaid are the following deeds

."

·

a~~st:

i'\
page 5 ~

(1) A deed of trust dated 10th day of July, 1946,
from Andrey H. Darden, et als, to S. T. Northern,
Triustee, securing the original sum of $100,000.00, payable to
,the ~order of National Bank of Commerce of Norfolk, Virginia,
S:~td) deed of trust, secured by the property herein described
,''together with other property, being duly of record in the
Clerk's Office of the Circuit Court of Princess Anne County,
..
VirginilJ,;,i;Y Deed Book 237, page 260.
l
_. ,(2). . ,;if".i~~ed of ttu,s:t ,dated October 1, 1947 from Surf Realty
.''.).:.\tiM(:i):iP:.''. .·C~~?JJ(~~~ftF(),9 ©1l~le~ L. Kaufman, Trustee securing t~e
'.fj/,kN>·' \,OiJJJ,g~~: . /§~ .:,/of $66,0Q0.00 payable to order of Bearer, said
I\:(~~:~;t%~+;\~t:ottst, secure1}r thE: property herein .described to.,/,:·,getner with other p~:~~f~, bemg duly of record m the Clerk's
(i>·.'.·.'/·.,··'. '..·... Office afor.~.~
. :.i(l:,,1,µft,i~~:~~.DJiook
248, page 1.
I., .
/9\
A
n··•'•lfi/0',4;=··''":f{'<.,1 •'-t d th 22 d d
t ber, 1947,
i,:/?fiYi::;·:.,,,:,,:!{>\\,~N/tu.,~
. '' ,j,,.:·'.:,l!'
1,'Uli U:~,!f.:p~~ .e
e n
ay Of OCO
:fa/w,···'·'"' · ~~1&l~ntn,
:a.: ty JJ~!~1li!ttion to Sam vV. Nathan, Trustee,
fn
eeu,·""·
.'t'.~li~~{stfit of $~5,000.00 payable to the order
11,~l,'ip,}""·:·.·,,;:r•. . ~rtcfeeru.H':i mffi ·trust, secured by the property herein
t(J/!N'"':1WtJ~;,{dlW;;,tt~gel'ner '~1~ith~r property, being duly of record
,i,,thc l;l.e~·-I~~~1i/lt~!gi~.,aid m Deed Bool~ 248, page 195.
1

1

,,:,,;<,:,•: .. ,

/''·•Jfr,,,...

1

1

1

1

~l~Yl'.':. ,.

···:.··. . . .:·.J.J('.·,,4,·.···.··
.. ···)'··.·.·
....'....·.:.•.. ·.·. :.·..·:··········
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,. ·,j\!l;~[~;
.
1z · .,;:,:,1'.fai

~TX;'

'

.

X"

·,i. '.; .·;~. -.··tedForeman,
September
fo, 1949securmg
fro~ Surf
,. ,Q+:·~;1!.
Trustee,
the

·....'.•~.,:.is·>·,.

M:.'. .J. a:
. . l.r.·1·
. ..

;~~l!>4.i~{:payable to b~ar~r. at th~ Seaboard
· , .i t<(~f Norfolk, V irgmia, said deed of
1
~rty herein described and duly re-
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corded in the Clerk's Office aforesaid in Deed Book 266 at
page 365.
9. That there are beneficiaries or holders of the notes secured by the deeds of trust as set out in paragraph eight (8)
whose names are unknown, and that there are or may be other
lien creditors whose names are unknown, and that there are
or may be other persons interested in the subject matter to
he sold or disposed of in this suit, whose names are unknown,
all of which unknown parties are n;iade parties defendant
hereto by the general description of "Parties Unknown''.
10. That this suit to enforce the mechanics liens
page 6 ~ aforesaid was commenced by a memorandum in said
Clerk's Office on or about October 12, 1949, and
within four ( 4) months from the filing of said accounts with
the Clerk of the Circuit Court. afoJ.e§aid, and giving notice of i%%\frTW0fu'BI
the said lien as required by statute.
11. That your complainants now charge that there is now~
due and owing to D. vV. Gr9gory the sum of $7130.43 ;,f
lames J. Standing, trading <ts Princess Anne Lumber 1~~~
pany the sum of $2182.72; to Bernard B. Spigel the s'lim of
$1775.83; that no part thereof has been paid by the said Surf
Realty Corporation, and that the same are valid and subsisting liens against the land, property and app1J.rtenances thereon
hereinbefore described.
12. That the deed of trust by and between Surf Realty
Corporation and A. H. Foreman, Trustee, dated September
15, 1949 and recorded in the afore said Clerk's Office in Deed
Book 266 at page 365 is subordinate to the liens duly filed by
your Complainants.
Your Complainants therefore pray t.J;J;at the sai.~ Surf
Realty Corporation, a Virginia Corporation, Nai.iional Bank
of Commerce of Norfolk, Virginia, S. T. Northern, Trustee,
Charles L. Kaufman, Trustee, Sam W~ Nathan, Trustee, A.
H. Foreman, Trustee, and all lien c~~~ors whose names are
unknown, and all other persons who awg or may b.~- interested
in the subject matter to be sold or ~posed oj1.:-iin this· suit
whose names are unknown, all of whi:ep·.;~~1'.Jkoown pa.Tties ,~·~
proceeded against by the general descrtj'tii<;>.:n. ot.~. ~Ji~~w.tj~s tri1~(
known'' be made parties defendant t.o this bill
jt,~:gi~~i,~~
to answer the same; that proper P.f~~§~. issue; that ya.ii
Complainants' debts may be duly as.¢,t·J,jned; thi\.t. the dee
of trust to A. H. Foreman, Trustee, ~~J;1be sn1?@J!~:~!~1,1.
the lien of your Complainants; thaJ,. ::~}!>:tlJi>,¥9Jl*!1~--~;{~,-~~:."
may be sold to pay off and satisfY_}Jflif· ' ,:',-~~~~sr;eli\i:. ·.
with interest thereon as set out illl,I:i~e·,
,-~ "'' - ·- ·
chanics liens attached hereto, af ·. ·· :·

an~
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property and their prio.rities have been duly ascertaine<l; and that your Complainants may have all
such further and general relief as in equity may
seem meet and as in duty bound they ,vill ever pray.

page 7
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JAMES J. STANDING,
Trading as Princess .Anne Lb. Co. 1
D. W. GREGORY,
BERN.A.RD B. SPIGEL.
State of Virginia
.
County of Princess _t\.nne., to-wit:
James J. Standing, trading as Princess Anne Lumber Company, D. vV. Gregory and Bernard B. Spigel, being first duly
sworn, upon their oath say that the facts and allegations contained in the foregoing bill a.re true, except so far as they
are therein stated to be on information and that so far as
· ' . ~ e stated to be

:

~J::~a;~:;::::::e

them to be

Trading as Princess Anne Lb. Co.,
D. W. GREGORY,
BERNARD B. SPIGEL.

Taken, sworn and subscribed to before me this
November, 1949.

day of

Notary Public.
::My Commission Expires: May 16, 1953.
page 8 ~

COPY
EXHIBIT ''A''.

THIS CONTRACT, Made this 6th day of .July, 1949, hetween SURF RE.ALTY CORPORATION, a Virginia corporation, hereinafter called the owner, party of the first part,
,and D. W. GREGORY, of .Virginia Beach, Virginia, hereinnfter called the contractor, party of the second part, witnesseth as £ollows :
The said party of the second part doth hereby covenant,

tromise and agree to Jtnd with the said party of the first part
t-.httt he, the said party pf the second part, shall and will for

Surf Realty Corporation v. James J. Standing, etc.
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the consideration hereafter mentioned, well and sufficient
~rect and remodel upon the land of the said party of the first
part, situate in Princess Anne County, Virginia, known as the
Surf Club, according to the drawings and specifications made
by Bernard B. Spigel and duly approved by W. B. Gallup,
Building Inspector, on June 30, 1949, said drawings and specifications being· hereto attached and made a part hereof, which
said building and remodeling is to be done in a good, workman
like and substantial manner, to the satisfaction and under the
direction of the said architect and owner. And also shall and
will find and provide such good, proper, and sufficient materials of all kinds whatsoever as shall be proper and sufficient
for the completing and finishing of all of said alterations
and remodeling of the aforesaid building for a fixted fee to
the party of the second part of Twenty-two Hundred $2200.00) Dollars.
.,, ,
And the said party of the fii;st part doth hereby covenant,
promise and agree to and witli the sajd party of the second
part that it, the said party of/the firs\ part shall and wiIJ1t:. r.·
consideration of the covenants. and agr·eements being s~eJll, ··>/,·"
pel'formed and kept by the said party of the second ·p's.rt as
specified, caused to be paid direct to the various parties furnishing materials of all kinds whatsoever, upon certificate
that said materials have been furnished, signed by the said
arehitect.
page 9 ~ It is further agreed by and between the said parties that all materials and labor furnished shall be
paid for by the owner every fifteen (15) days during the construction and that the fixed fee to be paid to the party of the
second part shall be paid, one-half when the remodeling or
alterations are one-half completed and the balance upon the
eompletion of the construction. That no materials are to be
hought or delivered in the name of the party of the second
part without the written consent of the party of the second
part.
That said owner shall be responsible for each and every
violation of the County Ordinance or State Laws caused by
the obstruction of streets, sidewalks or alleys, and shall hold
the contractor harmless from any and all damage or expense
arising therefrom.
The contractor shall take all necessary and proper steps
to properly, carefully and skillfully make or excavate without
injurv to ajoining buildings or property and to save and .keep
the o;vner harmless and indemnified from and against 1aU liar.bility and damage by reason of excavation, if any, and failqre
to properly, carefully and skillfully make the :same an~. 'it,Q,
1

I

Jt

,.,
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properly, carefully and skillfully perform all the work contracted for, but the insurance premium against liability meniioned in this paragraph, shall be paid for by the owner.
The contractor shall locate and relocate the buildings on the
lines designated by the architect and owner.
"'WITNESS the following signatures and seals.

/s/ D. W. GREGORY

(SEAL)

IN "WITNESS WHEREOF, Surf Realty· Corporation, has
caused this instrument to be executed in its name by
its president and its corporate seal to be hereunto
page 10 ~ affixed and attested by its Secretary.
SURF REALTY CORPORATION.
By /s/ JACK KANE.,,
Pr~sident.
'iW-'1,;EST:

/s/ ~VIAN MANN,
Secretary.
page 11 ~

EXHIBIT ''B.''
Statement

PRINCESS ANNE LUMBER COMPANY
VIRGINIA BEACH,. V.A.
PHONE 540
Aug-ust 31, 1949
Surf Beach Club
Virginia Beach,
Virginia

Date

Debit

15-2 X 4 X 16
June 7 6-2 X 6 X 16
June 7 100-BM 8" Sbeatlling
50--BM 6" Sheathing
J1llle 7
,June 20 20-2 X 4 ~ 16
,June 21 1&0---.BM S1' Roofers
,ilil;Ul8 21 I5CY-?'' ~rtqging

11.20

,June 7

6.72
750

3.75
16.00
11.25
3.00

Credit Balance
11.20

Surf Realty Corporation v. James J. Standing, etc.
Date
June
June
July
July
July
July
Julv
July
July
July
July
July
Julv
July
July
July
July
July
;July
July
July
July
Aug.
Aug.
Aug.
Aug.
Aug.
Aug.
Aug.
Aug.
Aug.
Aug.
Aug.

Debit Credit Balance
22 87 RM Tng.
6.53
22 100' 3" Rg.
2.00
9 11 Casements 2/8 x 2/5% 66.00
9
1 Twin Casement 2/8 i
·
2/51/2
13.00
9
3 Door Frames 3/0 x 6/8
X 1 3/4
30.00
9
1 Door frame 3/0 x 6/8
9.20
X 1 3/4
9 ]3-2 X 10 X 12
19.50
9
275 BM ·sheathing
20.63
15 3 Special Louvres
84.00
18 16 Casement Frames
112.00
18 1 Twin Casement
14.00
19 3 L. Special Louvres . :L50.00
19 70 Brackets
105.00
27 10-2 X 6 X 16
12.00
27 2 Twin Casements ·
24.00
27 140' Window Stool
16~80
28 94'-6" RE Casing
7.52
28 110' Shoe Mould ·
2.20
28 112' 1 x 12 Cyp.
22.40
29 10-2 X 4 X 16
8.00
30 270' 6" RE Base
21.60
30 450' Shoe Mould
9.00
11 8 Brackets as Sample
12.00
3
90-4 x 12 x 3/8 Ext. 1,209.60
4
8.32
144' Lattice
8
1,000' BM 8" Sq. Edg. 80.00
Credit 1 Door Frame
9
8.00
Credit 1 Casement Frame·
9
6.00
9
30.00
400 BM 8" Sq. Edge.
9
75 BM #11 x 3
6.00
15-2 :X 4 X 16
12.00
3
1.50
11 30' 2 X 2 Gyp.
22.50
11 300 BM 8" Sq. Edge
Total Balance due
$2,182.72

page 12 ~

COPY
EXHIBIT ''C''

:MEMORANDUM OF MECHANIC'S LIEN

9
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done and performed and materials furnished in and about the
alteration and construction of the Surf Beach Club, located
between 56th and 58th Street as shovm on the Plat of Ubermeer, Princess Anne County, Virginia, with interest thereon
from the 13th day of Aug·ust, 1949 until paid, wl1ich sum is
now due and payable, and for whicl1 sum of $7,130.43 the said
D. W. Gregory claims a lien on the following described property, to-wit of the Surf Realty Corporation:
All those certain lots, pieces or parcels of land together
with the building·s and improvements thereon, situate, lying
and being in the County OF Princess Anne, Virginia, and being, known, numbered and clesig1rnted on the Plat of Ubermeer as Lots Numbered One (1), Two (2) in Block Seven (7)
Lot Three (3) and the northern 20 feet of Lot Four (4) in
Block Seven (7), the s.onthern thirty feet of Lot Four (4) in
)Block Seven (7), Lots Five ~5) and Six (6) in Block Seven
{-7) ; Lots One (1) to N~etee~\(19) inclusive in Block Six (6),
;"fi~,·c,·1:.·,,.:
. ,:.·:p. : lat of "9"be1:me~t being ~1..uly of record in the 91~r~'s
ffi'e_.of the Cu:cmt Cour.t of P11;ncess Anne County, Virg1~na,
refere c_e to said plat bemg her~by made for a more particular description of said land.
In Witness Whereof the said .D. W. Gregory hath 11ereunto
·
affixed his hand and seal, this l~th day of October, 1949.

.t.·

/s/ D. W. Gregory
page 13
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(SEAL)

State of Virginia
· County of Princess ~nne, to-wit:

I, J. Peter Holland, the 3rd, a Notary Public in and for the
County and State afore said, do certify that D. W. Gregory,
whose name is signed to the writing above, this day made oath
before me in my said County and State, that Surf Realty Corporation is justly indebted to him in the sum of $7,130.43, for
the consideration stated in the foregoing memorandum, and
that the same is payable as therein stated. My commission
expires May 16th, 1953.
Given under my hand this 12th day of October, 1949.
/s/ J. PETER HOLLAND, III
Notary Public.

Surf Realty Corporation v. James J. Standing, etc.
page 14}
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COPY
EXHIBIT ''D''

M:EMORANDUM OF MECHANIC'S LIEN
JAl\!LBJS J. STANDING, Trading as Princess Anne Lumber
Company, claims that Surf Realty Corporation is indebted to
him in the sum of $2,182.72 for materials and labor furnished
in and about the alteration and construction of the Surf Beach
Club, located between 56th ancl 58th Streets as shown on the
Plat of Ubermeer, Princess Anne County, Virginia, with interest thereon from the 13th day of August, 1949 until paid,
which sum is now due and payable and for which sum of $2,182. 72 the said James J. Standing, trading as Princess Anne
Lumber Company, claims a lien 91!, the following described {!{!i\J,;·.:,..<"'<n.!!M
property of the Surf Realty Cor,poratiQn, to-wit:
1

}

!

All those certain lots, piecE}~ or parcels of land, toget~- , ,
with tl!e b~ildings and impr<}~ements thereon, sit~ate, ~!Ii-:>{ 1>·
and bemg m the C~mnty of Pfmcess Anne, and bemg)m'.:oWn,
numbered and designated as Lots Numbered One~{l) and
Two (2) in Block Seven (7), Lot Three (3) and the northern
20 feet of Lot Four (4), in Block Numbered Seven (7), the
southern 30 feet of Lot Four (4) in Block Numbered Seven
(7), Lots Five (5) and Six (6), in Block Numbered Seven (7);
Lots Numbered One (1) to Nineteen (19) inclusive, in Block
Numbered Six (6 as shown on Plat of Ubermeer, which plat
is duly of record in the Clerk's Office of the Circuit Court of
Princess Anne County, Virginiai reference to said plat being
hereby made for a more particu ar description of said land.
Witness the following signature and seal this 12th day of
October, 1949.
/s/ James J. Standing (SEAL)
Trading as Princess Anne Lumber Company.
page 15 } State of Virginia
County of Princess Anne, to-wit:
I, J. Peter Holland, III, a Notary Public of and for the
State and County aforesaid, do certify that James J. Standing, trading as Princess Anne Lumber Company, whose name
is signed to the writing above, this day made oath before me
in my said County and State that the Surf Realty Corporation is justly indebted to him in the sum of $2,182.72, for the
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consideration stated in the foregoing memorandum, and that
the same is payable as therein stated.
My Commission expires May 16th, 1953.
Given under my hand this 12th day of October, 1949.
/s/ J. PETER HOLLAND, III
Notary Public..
page 16 ~

COPY
EXHIBIT ''E''

MEMORANDUM OF MECHANIC'S LIEN

f
:

~
BERNARD B. SPIGEL, claims that Surf Realty Corpora::'\ tion is indebted to him in the sum of $1,775.83 for architec: tural services rendered in connection with the alteration and
,construction of the Sm-f Beach Club, located between 56th
n.d 58th Streets as sbown on the Plat of Ubermeer, Princess
':\.,.e County, Virginia, with interest thereon from the 27th
clar·~ September, 1!)49 until p~d, which sum is now due and
payable, and for which sum of $1,775.83 the said Bernard B ..
Spigel, claims a lien on the following described property of
the Surf Realty Corporation, to-wit:

All those certain lots, pieces or parcels of land, together
with the building·s and improvements thereon, situate, lying
and being in the County of Princess Anne, and being known,
numbered and designated as Lots Numbered One (1) and
Two (2) in Block Seven (7); Lot Three (3) and the northern
20 feet of Lot Four (4), in Block Numbered Seven (7); the
southern 30 feet of Lot Four (4), in Block Numbered Seven
(7),. Lots Pive (5) and Six (6) in Block Numbered Seven (7);
Lots Numbered One (1) to Nineteen {19) inclusive, in Block
Numbered Six (6), as shown on Plat of Ubermeer, which plat
is duly of 1·ecord in the Clerk's Office of the Circuit Court of
Princess Anne County, Virginia, reference to said plat being
he1:eby made for a more particular description of the said
land.
WITNESS the following signature and seal this 19 day of
October, 1949.
/s/ Bernar~ B. Spigel
page 17

~

{SEAL)

State of Virginia
City of Norfolk, to-wit:

I, Murrell E. Guernsey, a Notary Public in and for the City
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and State aforesaid, do certify that Bernard B. Spigel, whose
name is signed to the foregoing writing, bearing date on the
19 day of October, 1949, has acknowledged the same before
me in my City aforesaid.
Given under my hand this 19th day of October, 1949.
.My Commission Expires-Aug. 31, 1953.

/s/ MURRELL E. GUERNSEY
Notary Public.
page 18 ~

COPY
EXHIBIT ''F''

TO: Surf Realty Corporation
Mr. Jack Kane, President
5135 l\favflower Drive
Norfolk,.. Virginia
'"'" "a0,):':/··. ;'J·.'J

You are hereby notified that you are indebted to D~,)\Jf:!/: . ))/i·.',
Gregory, in the sum of $7,130.43, with interest .thereon from
the 13th day of Aug·ust, 1949, for work and labor done and
performed and materials furnished in and about the alteration and construction of the Surf Beach Club, located between
56th and 58th Streets as shown on the Plat of Ubermeer,
Princess Anne County, Virginia, on which I have duly recorded a Mechanic's Lien.
Given under my hand this 19th clay of October, 1949.

D. W. GREGORY
/s/ By P. W. Ackiss
Counsel.
page 19}

COPY
EXHIBIT ''G''

TO: Surf Realty Corporation
Mr. Jack Kane, President
5135 :M:avflower Drive
Norfolk,., Virgfoia
I

You are hereby notified that you are indebted to James J.
Standing·, trading as Princess Anne Lumber Company, in the
sum of $2,182.72 with mterest thereon from the 13th day of
August, 1949 for materials and labor furnished in and about

I
!
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the alteration and construction of the Surf Beach Club, located between 56th and 58th Streets as shown on the Plat of
Ubermeer, Princess Anne County, Virgfoia, on which I have
dulv recorded a Mechanic's Lien.
Given under my hand this 19th day of October, 1949.
JAMES J. STANDING, trading as Princess
Anne Lumber Company
/s/ By P. Yv. Ackiss
Counsel.
page 20

A

r

COPY
EXHIBIT

~::

1

'

1

''H''

To: Surf Realty Corporation
Mr. Jack Kam~"'
\
5135 Mayflower Drive
Norfolk, Virginia.

:J_"'\

You are hereby notified that you are indebted to Bernard
B. Spig·el, in the sum of $1,775.83, with interest thereon from
the 27th day of .September, 1949 for architectural serdces
rendered in connection with the alteration and construction
of the Surf Beach Club, located between 56th and 58th Streets
as shown on the Plat of Ubermeer, Princess Anne County,
Virginia, on which I have duly recorded a Mechanic's Lien.
Given under my hand this 21st day of October, 1949.
BERNARD B. SPIGEL
/s/ By P. W. Ackiss
Counsel.
(on back)
Filed Nov. 12, 1949.
R. H. WEST, D. C.

•
page 29
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ANSWER AND CROSS-BILL FOR RESPONDENT SURF
REALTY CORPORATION.
For its answer and cross-bill to the bill of complaint exhibited against Surf Realty Corporation and others in the
above captioned matter, or so much thereof as this respondent
is advised that it is material for it to answer, said respondent
says:
1. Respondent is without specific knowledge of the allegations of Paragraph One of the bill, but believes generally that
same are true.
2. The allegations of Paragraph Two of the bill are true.
3. The contract between this respondent and complainant
D. ·w. Gregory speaks for itself as to its contents.
-~
4. It is not true that this respo~,®p_t's President made any (Ji.,i·,/ii\
request of complainant James J(Statrqing, but respondent is 1
',)
advised that said James J. Stap.ding did furnish certain ma- .
r
terials at the instance of the cpmplain:;mt D. W. Gregory. ( ,)P'} .·:
5. Complainant Bernard ;B. Spigel offered to pr9J>rurftf.!:V/'/._,,,·
plans, specifications and designing for the remodeling· and
construction at Surf Beach Club, and was employed to do so.
He failed to perform the work undertaken by him in a good
and workmanlike manner, and this respondent has been damaged by the said complainant's lack of skill, carelessness, and
failure to perform his undertakings in a good and workmanlike or proper manner.
6. This respondent can neither affirm nor deny the allegations of Paragraph Six of the bill, but requires strict proof
thereof.
page 30 ~ 7. Thjs respondent is advised that complainants
. have attempted to file mechanics' liens substantially as is· alleged in Paragraph Seven of the bill, but denies
that is is indebted to complainants or any of them, as will further hereinafter appear.
8. This respondent can neither affirm nor deny the allegations of Paragraph Eight of the bill, but so far as the same
may be pertinent to the issues in this cause it will require
strict proof thereof.
9. Paragraph Nine of the bill requires no answer from this
respondent.
10. Paragraph Ten of the bill requires no answer from this
respondent.
11. Respondent wholly denies that any amount is now due
and owing to complainants, or any of them, from this respondent as is alleged in Paragraph Eleyen of the bill, or that com-
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plainants are entitlnd to any valid liens against the real property described in the bill, and it asserts thet this is so by
reason of the matters and things herein.after set out.
12. Respondent can neither affirm nor deny the allegations
of Paragraph Twelve of the bill of complaint except by saying that complainants have no valid liens against its property;
it requires strict proof of the allegations of Paragraph
rrwelve of the bill.
13. For its further answer to the allegations of the bill of
complaint and the charges brought against it in this suit, respond·ent says :
( a) In the calendar year 1949, respondent found it necessary to remodel its structure upon said premises· for the
double object of (1) clearing a twenty-foot lane through said
property of any building or structure and i;;o arranging its
. building or structure in use for the conduct of Surf Beach Clu~
that said building or ,~tructure and all component parts
thereof would be adequate and sufficient for the operation of
\~sa.i.d Surf Beach Club, its members and patrons, and (2) construl\ting an adjustable or retractable roof or covering over
the dance floor and lounging space_ adjacent thereto, in the
main structure on said premises for use in inclement weather
to protect the guests and patrons of said establishment. To
accomplish these objects and purposes, respondent sought
the services of the complainant Bernard B. Spigel,
page 31 ~ a practicing architect with offices in the Dickson
Building at Norfolk, Virginia, and the said complainant Bernard B. Spigel undertook to design and make
plans and specifications for such remodeling as would accomplish such objects; and he undertook to supervise the accomplishment of said objects by builders, mechanics, contractors
and workmen ; and he undertook and promised to your responent that upon completion of the work made and done in accordance with l1is designs, plans and specifications, that said
objects would be accomplished; that the work necessaey to
accomplish said objects would proceed with reasonable dispatch, and that said work would be performed in a manner
which would not be injurious to the conduct of normal business at said Surf Beach Club. Additionally, the said complainant Bernard B. Spigel estimated that the total cost of
work to your respondent would not exceed Twenty-two Thousand (22,000.00) Dollars, and he undertook to procure contractors, builders and mechanics for the performance of said
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work, and he further undertook to carry on the same generally in behalf of your respondent for compensation to be
paid him by your respondent.
Thereafter, under date of June 18, 1949, the complainant
Bema rd B. Spigel wrote your respo1lllent in substance that
lte had directed the location of tbe twe11ty-foot right-of-way
hy civil engineer, nnd tlie dismantling of the existing building by the complainant D. \V. Gregory, to commence on June
20, 1949, and that he would at the earliest date complete the
vlans for the altern tions of said building.
In aceordance with the directions given by the complainant
Spigel, the building· was Llisman tied, and thereafter on or
about the 6th day of July, 1949, the complainant Spigel represented to yom respornlent that he had completed his designs for all remodeling of the existing structure including .-"'',~
his design for the construction of an adjustable or movable,;;,,,,"):,,)
cover over the danc·e floor and the adjaeent lounging space o:t(
·1
said premh;es, as well as the plans and i.-;pccifications by whieli· ,I}' J
said work was to he done and completed; and that the pro~\'··,,, ,
j~ct :vheu completed acco_r<ling to hi.s deisig-n~, plans and ~~ci/t'\;
'
f1cat10us would accomplish the obJects which your r9(j>'0111d<:mt sought to obtain, and would be adequate, sufficient and
complete in all respects; a.nd the complainant Spigel then
nnd there rPpresented to your respondent that the complainant D. ·w. Grcg·ory would undertake tbe full performance of
work as general contract.or, and he recommended
page 32 ~ to your respondent that your respondent enter into
an agrcPment in writing with said complainant. D.
"\Y. Gregory, which was done, and a copy of said agreement
is appended to this hill as Exhibit A therewith.
(b) After some slight delay, the complainant D. W. Gregory entered into performance of the. contemplated work under
the supervision and at the direction of the complainant Bernard B. Spigcl, and thereafter, to-wit, on or about the 13th
day of July, 1949, the complainant Bernal'd B. Spigel introduced your respondent to Globe Iron Construction Compnny
with the statement that thh~ business entity would perform the
eonstrnetion of the movable or adjustable cover or roof over
the <lance floor and adjacent lounging space, and that it was
appropriate and proper for your respondent to enter into a
separate writing e,·idencing the agreeml'nt between your respondent and said eompan)' for the performance of such por.tion of the work~ and this was done, and a copy of said agrooment is appended to this bill as Exhibit B therewith.
(c) The work necessary to the accomplishment of the
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afor0said objects wns not <lone with reasonable dispatch, but
such work as was done was long delayed throughout the summer of 1949, and it has never been completed. Concerning
that portion of the wo1'k which the complainant D. ·w. Gregory perfo1'me<l through employees of his own hiring, it has
TJOt been done in '' a good, workmanlike and substantial mannor ", nor to the satisfaction of the owner, nor as required
by the terms of tlle written eontract between this respondent
and the said D. W. Gregory. Respondent has never been furnished with bills from materialmen or acrounts for labor bv the
complainant D. ,v. Gregory, as was contemplated unde1: the
agreement between the parties, but it has made interim payments to said D. \V. Gregory when Gregory would from time
to time request advnnces with which to carry on the work.
AR to that portion of the work which complainant D. vV. Greg1ot·y allowed Sol l\fodnick, tr~ding_ as Globe _Iron C_onst~·t1etion
()ompany, to perform, the sa~1e 1s wholly msnfficient m that
lt in n~wise ~ccompli~h~s Jhe o~ject for which it was intended,
nn.d neither 1s the adJustable roof or covermg- a workable one,
. 'f!.d...,,_t!!ere is grav-c question as Jo whether said structure is
n;ctua~ safe for the patrons of Surf Beaeh Club ancl those
persons who may come upon its premises; the construction
was not done in a go(>cl and workmanlike manner,
page 33 ~ and it lrns never been completed, and the condition
created by said construction is a serious detrinumt to tbe conduct· of the normal business of Surf Beach
Club on the subject premises. The condition C'rcated by such
constrnction is entirely valueless to your respondent and
probably will require removal at considerable cost and expense, but as to this condition, Globe Iron Construction Company asserts that it only undnrtook to comply with the designs, plans and spe(·ifications made by the complainant
Bernard B. Spigcl, and that it has done so; and said Globe
Iron Construction Company further asserts that it has completed the work which it undertook and contracted to do, and
that any inadequacy or insufficiency in result is not due to the
'Clefuu]t 01· neglect of sueb Company, nor to its failure to perform in a good and workmnnlike manner, but is due to the
iun<lequacy insufficicnr.~r, and erroneous designs and plans of
of the complainant Berna rel B. Spigel; and that said Globe
Iron Construction Company has 110 responsibility for the
P-ondition which now exists, nor for the removal of the existinp; r4rncture, nor for· the accomplishment of any result which
was intended to be obtained. Although the original contract
price with Globe Iron Construction Compnny was Eig·hty-
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three Hundred ($8300.00) Dollars, this Company asserts that
it is entitled to collect from the respondent the additional
sum of Sixteen Hundred and forty-eight ($1648.00) Dollars
for steel work, and extras in the amount of Nine Hundred
and Twenty-five ($925.00) Dollars. Acknowledging receipt
of Nine Thousand and Eig·hteen ($9,118.00) Dollars, it asserts
that this respondent is obligated to pay the additional sum of
Seventeen Hundred and Fifty-five ($1755.00) Dollars.
( d) The complainant D. vV. Gregory undertook the entire performance of all the work contemplated on said premises, and he is legally liable to this respondent for the deficient and defective results and for the insufficiency of the
stmctural covering which was actuallr erected by Globe Iron
Construction Company, and for the delays incident to the
1
0
!.;:;~1.1ec~~o~!~f b~;sit::s; o~:f::>.~.
erations of this respondent; the complainant Bernard B. ·
Rpigcl failed to perform his ag,reement with respondent, and\
1he designs, plans and specifi~ations prepared by him were J··:J:<
wholly inadequate and insufficient; and were not done i:11 ·- ,)''
workmanlike manner; the portion of the re~ed
page 34 ~ structure constituting or said to constittite the
covering of this respondent's dance floor is wholly
deficient and valueless, and the respondent has been damaged for the amount of Twenty-five Thousand ($25,000.00)
Dollars by the defaults, insufficiencies, neglects and failures of
the complainants Bernard B. Spigel and D. W. Gregory, and
the complainant James J. Standing is only entitled to a re~overy ag·ainst this respondent if the complainant D. W.
Gregory is entitled to recover from him; and if the Court
r.;hall determine that the said complainant James J. Standing
is entitled to recover of this respondent, tlien the complainants Bernard B. Spigel and D. ,v. Gregory are liable over
to this respondent for the amount which James J. Standing
is entitled to recover.
14. This respondent says that for the purpose of determining whil'h of the complainants or how many of them are
liable to this respondent by reason of tbe happenings herein
set out, it has brought its suit in the Circuit Court of the City
of Norfolk on the chancery side of said Court, invoking the
jurisdiction of the Court to enter judgments and decrees declaratory of right, as well as the general equity jurisdiction
of the Court, under the style "Surf Realty Corporation, a
corporation duly chartered, organized and existing under the
laws of Virginia, complainant v. Bernard B. Spigel, Dickson
Building, Norfolk, Vi~~ginia, Sol Mednick, trading as Globe
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Iron Construction Company, D. \V. Gregory and James J.
Standing, trading as Princess Anne Lumber Company, respondents,'' and process has been duly served in said suit
and same has matured for hearing or will mature for hearing
at an early date. That all of the issues which complainants
seek to advance in this cause are issues in the said proceeding- pending in the Circuit Court of the City of Norfolk and
will be. there adjudicated and determined; that complainants
have no right to proceed in this cause, nor to enforce or attempt to enforce the said alleged mechanics' lien!'3 for the enforcement whereof this suit is brought, until the rights, duties,
obligations and liabilities of the parties are fixed and determined by said suit pending in the Circuit Court of the City
of Norfolk; that if it. be held that this cause should proceed
while the suit in the Circuit Court of the City of Norfolk is
\ pending, then it should be found that this respondent is not
.indebted to the complainants, or any of them, and that this
respondent i§ entitled to recover damages of
page 35 } Twenty-five 'Thousand ($25,000.00) Dollars from
the complainants Bernard B. Spigel and D. "\V.
Gregory in this cause.
And now having fully answered the said bill of complaint,
and filed this its cross-bill thereto claiming damages of Twen- ·
t.y-five Thousand ($25,000.00) Dollars, this respondent prays
that this proceeding will stand in abeyance until the conclusion
of the suit pending in the Circuit Court of the City of Norfolk; that at the proper time a de.cree will be entered herein,
confirming this respondent's right to the recovery of damages
against the complainants Bernard B. Spigel and D. "\V. Gregory0 and that the rights, ohligations and liabilities of all
parties may be fully adjudicated.
• •1

SURF REALTY CORPORATION.
By ASHBURN, AGELASTO and SELLERS,
Counsel.

•
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EXHIBIT A.

E- 7279
GLOBE IRON CONSTRUCTION 001\IPANY
Structural Steel - Ornamental & Miscellaneous IronCPrincess Anne Road, Park Ave. & N. S. R. R.
July 13th, 1949
NORFOLK, VA.PROPOSA~CONTRACT
JI r. Jack Kane
To: Surf Beach Cluh
Virginia Beach, Va.

RE: Alterations and Additions
Surf Beach Club, Virginia BeaG:.b, :Va.
Snbjed to the conditions printed on the back hereof anq in
accordmH'e with the conditions of the Code of Standarcl!Fractice of the American Institute of Steel Construction, we offer
to fnmish the material listed herein as shown on the drawings
and specification pages enumerated below, for the sum of: · ·
Deliverv:
Job Site
l>rnwings
Specification pages
Architeet
Sl1op Paint one shop coat Field Paint
Items included: Struetural steel conl:!isting of 8 panels,
Richard ·wilcox track hangers, long span·
joist, all erected all indicated on drnwing#3 dated 7/3/49 by B. B. Spigel, Architect
Price $8,300.00

As per your request we have entered your order for the above.
Kindly sign and return extra copy to complete our files.
rrhis account guaranteed to be paid by ................... .
·
Jack Kane
Terms: 90% on delivery of material, balance on completion
of erection by us.
No Applicable Sales Tax, vVliether Federal
State or Local is Included in this Price.
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Accepted
Per.
Date

Surf Beach Club
( s) Surf Realty Corp
GLOBE IRON CONSTRUCTION COMPANY
Jack Kane, Pres.
By S. Mednick
A pp roved

pag·e 39 }

E-7286

GLOBE IRON CONSTRUCTION COMPANY
Structural Steel - Ornamental & Miscellantous Iron CPrincess Anne Road, Park Ave & N. S. R. R.

July 14th, 1949
NORFOLK, VA.

f\
/

·-:

PROPOSAL-CONTRACT
lVIr. Jack Kane
.
) To: Surf Beach Club.·
\

1

~.

Virginia Beach, Va~e : \ Surf Club

~-

Virginia Beach, Va.

Subject to the conditions printed on the back hereof and in
acoordance with the conditions of the Code of Standard Practice of the Amei·1can Institute of Steel Construction, we offer
to furnish the material listed herein as sh°'vn on the drawingraqd specification pages enumerated below: for the sum of:
Delivery:
Job Site
Drawings
Specification pages
J\.rchit~ct
fihqp Paint
One shop coat
Field Paint
It~ms included: I-Beams
2-Columns
3-Anrhor Bolts
4-Erection of items 1 and 2
Price $1648.00

All as per drawings delivered to our office 7/13/49
As per your request we have entered your order for the
above. Kindly sign and return exta copy -to complete our
files.
This account guaranteed to be paid by (s)

.Jack Kane

Jack Kane
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Terms.: 90% on delivery of material, balance on completion
of erection by us.
No applicable sales tax, whether Federal
State or Local is included in this price.
Accepted
Per:
Date

Surf Beach Club
(s)
Surf Realty Corp.

GLOBE IRON CONSTRUCTION COMP ANY
Jack Kane, Pres.
By S. Mednick
Approved
(on back)

Filed. 11/26/49.
\
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REPORT OF SPECIAL l\IASTER.
To the Honorable Judge of s:Jtid Court:
By a decree entered on Marc11 17, 1950, this cause was .re ..
ferred to me as Spl'cial Master. By it, tbe Court submitted to
me the following inquiries:
1. ·whether all necessary and proper parties for the adjudication of all of the issues in this cause are properly before
the Court.·
2. Whether the complainant James ,T. Standing, and the
complainant D. W. Gregory, and the complainant Bernard B.
Spigel, and the complainant Sol Mednick, trading as Globe
Iron Construction Company, have breached any contract or
undertaking· which they or any of them have entered into with
the respondent Surf Realty Corporation, be the same a joint
or several undertaking.
·
3. If the said Commissioner shall find that the said complainants or any of tl1em have breached any joint or several
contract and undertaking with the respondent Surf Realty
Corpor.E.ttion, then whether the said respondent bas been damaged by such breach, and the amount of such damage sus-
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tained by said respondent, and who is liable to said respondent for such damnge, or any part thereof.
4. The amount, if any, which each complainant (including
Mednick) is entitled to recover from the respondent Surf
Realty Corporation, and any interest which any complainant
is entitled to recover either directly or by way of offset against
any damage whicl1 the Special Master finds the respondent
Surf Realty Corporation to have sustained.
pag·c 67 ~ 5. The validity of any mechanic's lien asserted
. by any complainant to this cause (including 1\fednick), and the amount if any which such complainant (including- Mednick) is entitled to 1·ecover under such mechanic's
lien, and the property to be subjected in satisfaction thereof;
and the liens upon such property and their priorities.
, 6. All sucl1 other matters and things as the Special Master
·~nay deem relevant or material to the issues in this cause, or
)vhich I1e may be requested to-report on by any of the parties

ffi*'or their counsel.

·

THE PLEADINGS.
The bill of complaint was filed by James J. Standing, trading as Princess Anne Lumber Company, D. W. Gregory and
Bernard B. Spigel against the Surf Realty Corporation and
others. The others included the Trustees in the four deeds
of trust hereinafter mentione<l and all other interested
parties, who, as a class, were made def enclants under the description '' Parties Unknown''.
In said bill tl1e complainant Standing claimed to have furnished material used in the remodeling and reconstruction of
the Surf Club, at Virginia Beach. D. W. Gregory claimed to
have furnished services, for wllich the defendant l1ad agreed
to pay him $2,200.00, and that, in addition thereto, he had
paid various bills for materials used in the work. He had received $5,000.00 on account. The complainant Spig·el was the
architect who drew tl1e plans and was responsible for supervising the work. lt,.or tlle balances claimed to be du~ them,
each of the complainants claimed a mechanic's lien on that
certain property locnted at Virginia Beach in tlle County of
Princess Anne, Virginia, known as the Surf Club, said property being described as follows:All tl1ose certain lots, pieces or parcels of land, together
with the buildings and improvements thereon, lying in the
County of Princess Anne, Virginia, and designated. on the
Plan of ''Ubermeer'' as Lots Nos. 1 and 2, in Block 7, Lot No.
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3 and the northern 20 f ect of Lot No. 4, in Block 7, tl1e southern 30 feet of Lot No. 4, in Block 7, Lots Nos. 5 and 6, in Block
7, and Lots Nos. 1 to rn, both inclusive, in Block 6, said Plan
of "Ubermcer" being dulv of rer.ord in the Clerk's Office of
the Circuit Cou;t of Princess Anne County. (The
page G8 ~ foregoing· c1escl'iption is taken from the bill of complaint.)
The defendant, the Surf R \nlty Corporation, owner of said
property, filed an answer and cross-bill, which will be hereat' ter mentioned.
Sol Mednick, trading as Globe Iron Construction Company,
filed a petition seeking to ho made a party to the cause and
setting- forth his claim. His dnim was for work and labor
done on the project, and for the balance due he claimed a meclrnnic 's lien on. the property above described.
By appropriate plendingR and decrees, the answer and
cross-bill pI'eviously filed hy Surf Realty Corporation was,
made applicable to the claim of Medniek.
The original complairnmti, and Medniek all answered the
cross-bill. In the cross-hill the Surf Realty Corporation
denied liability to all of the claimants and, in addition, included a counter-claim for damages in a large amount. The
damages included aH 81mu:. paid by· it for material and labor
on the project, all of which wa8 alleged to be worthless so f.ar
as the Surf Realty Corporation was concemed, and damages
for loss of business alleged to have accrued because the work
was not done properly and was not completed on time.
Against that, credits were allowed for the salvag·e value of
steel and for the fair value of dearing tlte lane.
:X o objection is made to the manner in which the claims of
mechanic's lieus were made.

TH~J PROJECT.
Surf llealty Corporation owned a bnilcling known as tbe
Surf Club, located in part on the property mentioned above.
As a result of litigation instituted by one James, the Circuit Court of" Princess Anne County had ascertained that a
portion of the .building stood on a lane, and that all portions
of the building standing on snid lmic Imel to be removed. This
derision was affirmed by the Supreme Court of Appeals of
Virginia.
The portion of the Cluh which had to be removed as a result
of the adjudication mentione(l was that portion in
page 69 ~ which patrons were accommotlatecl in inclement
weather.
The owner was confronted with two problems; first, clear-

\~«::li
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iug the lane, and: seeond, providing accommodations for its
patrons in inclement weather.
F'or the solution of these problems, it consulted the complainant Spigel. Vnriou~ plans were discussed and what they
settled upon was to install over the dance hall of the existing
strueture a retractable steel roof, which could be closed in ·bad
weather and left open in good weatl1er.
The lane was cleared and tbe roof installed, but the roof
never worked satisfactorily, and evcnhrnlly it was removed.
The Surf Realty Corporation eontends that the design of
tlic roof was faulty; that the structure as planned and as
erected was impractical and would never work; and that it
was unsafe and was a conshnit. source of danger to its employees and patrons. It also claimed tl1at the complainant
-... , Spigel, at the time he undertook the work, had specifically
~. ngTeed and guarantee<l that it would be completed on or be(.
\ fore Aug11st 5, 1949.
.
,
l To th1s contention of. the ~urf Realty Corporation, Stanclhrn,·, Gregory ancl 1\fodniek all replied that they llacl no responE;ibility in connection with the desig·n or plans, and that even
if thQ~e plans were faulty and impractical, their respective
claims' would not be affected thereby.
The Surf Realt~r Corporation furtl1er claims that Greg·ory
was the general contractor and responsible for the work of
the sub-contractors; that lie was neg·ligent in tl1e performance
of his own work and in supervising tlie work of Mednick; and
that 1\fodnick's work was faulty. As a reimlt, it denied all
Uahility to Gregory, and made the contention that Standing
could not recover, although there was no complaint about the
materials he furnished, becam~e the owner was not indebted
to Gregory in any i;mm. For this, it relied upon Section 43-7,
Code of Virginia l 950.
(The Code of 1950 did not become- effective until after all
trammctions involved in this suit had been completed, but the
provisions of that Code to which references are made in this
report are similar to the provisions in the Code which was in
effect while tl1e work was being· done.)
By consent of all parties, hen rings were commenced on
April 20, 1950, and the last liearing of evidence ocpag·e 70 ~ curred on November 14, 1950. The clelav was due
to the difficulty in finding dates suitable to the
larg·c number of counsel involved.
Most unfortunately, the Honorable "\Villiam G. l\Iaupin, of
counsel for the complainants, passed away on February 13,
1951, before the case was arg1.1ecl.
He was succeeded by Mr. William L. Parker. Mr. Parker
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had not been present at the taking of any of the evidence and
it was necessary to delay the time for argument until he could
familiarize himself with the record. He did that in a remarkably short time, and tl1e case was argued in April, 1951.
The testimony comprised 874 pag·es and 81 exhibits were
introduced. I have made an index of the exhibits, containing·
a brief description of each.
The testimony of the witnesses, the exhibits, and the index
mentioned are returned herewith.
F'irst Inquiry .

.As mentioned above, all the claimants of mechanic's liens,
the Surf Realty Corporation, and the Trustees in the four
deeds of trust hereinafter mentioned were made parties to .,
the suit eo norwine. The defendants included ''Parties Un- , . ~
known'', and within that classification are the holders of the/
ii~
debts secured in the several deeds of trust. At the time the
snit was instituted tlley cons~ituted necessary parties, and' .1:·~~nirn:
all were properly before the Court.
l'. '"\,1
By deed dated September 6, 1950, and recorded in the
Clerk's Office of the Circuit Court of Princess Anne .county
in Deed Book 277, at page 213, the Surf Realty Corporation
conveyed the property involved in this suit to Charles F. Fox
and Charles Forsmith.
By deed dated September 28, 1950, and recorded in the
same Clerk's Office, in Deed Book 279, at page 79, Charles
F. Fox and Charles Forsmith, and their wives, conveyed the
property to the Surf Beach and Cabana Club, Incorporated,
by deed with general warranty and the English covenants of
title.
Both co1weyances were expressly made subject to tl1e claims
of mechanic's liens and to the deeds of trust hereinafter mentioned.
·In my opinion, Fo~, li.,orsmith and the Surf
11age 71 }- Beach and Cabana Club, Incorporated, became
necessary parties to the suit during the progress
thereof. I called this to the attention of counsel on October
17, H)51. ·while some of them did not agree ,vitb me, the
parties mentioned have now been made parties to the suit and
have expressly consented to the disposal thereof on the record
as made, although a portion of the record was made nfter they
became interested in the property and before they were made
formal parties to the suit.
Therefore, I report that all parties necessary to an adjudication of the issues in this cause are properly before the
Court.
1
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This inquiry directs me to ascertain and report whether any
of the four claimants to mechanic's liens bas breached any
contract or undertaking which he may have entered into with
the Surf Realty Corporation, whether the same be a joint or
several undertaking.
As indicated above, Surf Realty Corporation bases its defense against the claims of Standing and Mednick on the alleged failure of Gregory to complete his contract. Therefore,
before undertaking to pass on the claims of the parties mentioned, we should examine Mr. Gregory's contract.
The contract was in writing. All parties at various times
correctly contended that the contract being iu writing spoke
for itself and that parol evidence to vary or explain the terms
· thereof was inadmissible. Nothwithstanding that soru1cl contention,. all of them sought at various times to introduce evidence in violation of the rule of law mentioned. In my opinion, such evidence is improper an_d inadmissible and I have
not considered it.
The contract itself is dated July 6, 1949, and is Exhibit No.
·4. It refers to certain drawings and specifications which were
incorporated therein by reference. Those drawings ancl
specifications are shown on a blueprint, which is filed in therecord as l~xhibit No. 5.
.An examination of the contract, Exhibit No. 4, and the blueprint, Exhibit No. 5, discloses that tllere is no mention of thesteel work by Mednick in the contract between the Surf Realty
Corporation and Gregory, and that no steel work
page 72 ~ of that kind is shown or designated on the blueprint mentioned. In addition, it appears from the
evidence that :Mednick entered into two separate written contracts directly with the Surf Realty Corporation for the work
done by him.
In these circumstances,. I am of the opinion, and so report,.
that Gregory was charged with no responsibility whatever in
connection with the work and materials which lfednick late1~
undertook to furnish.
Surf Realty Corporation claims that Gregory cannot recover because he failed to register as. required by Chapter 7,
Title 54, of the Code of Virginia. That chapter of the Code
llefines a general contractor, and the definition includes anyone undertaking work on a building when the cost of the undertaking, or of a sub-contractor thereunder, is $20,000.00, or
more. Before undertaking any such work, a general contractor is required to register with the Registration Board for
Contractors. Gregory had not so registered.
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To sustain this C'onte11tion, it not only alleges that the :Mednick work was a part of the contract, but it also relies on that
provision of the Gregory co1itract by which it was obligated
to pay him a flat fee of $2,200.00 for the work, and also the
fact that Gregory sought and obtained a building permit from
the County authorities and stated in ~mid permit that the cm,t
of the work would be $22,000.00. It seems to be g·enerally understood that a contractor who umlertakes a building project
and is to be compensated by the payment of a flat fee usually
receives a fee of ten per cent. of the cost of the work, and
Snrf 's argument is apparently based, in part, on that understanding·.
Actually, the evidence show8, without contradiction, that
the architect requested Gregoi·y, when applying for the
permit, to apply for a permit for the entire job, including· that
for which Mednick contracted. Tl1e total charges of the claimants for work and materialR, exclusive of the work of the
architect himself, ag·gTefrnte $25,186.15. Included in these
. J
3
are three claims by :Mednick; his first contract for $8,300.00, /rl ~if}\
!Jis second contract for $1,648.00, and his claim for extras
·1
amounting- to $925.00. After eliminating these claims, in accordance with the conclusions sta tecl above, the total cost of
the contract ·was subsfantially less than $20,000.00.
page 73 ~ Therefore, I am of the opinion that the provisions
of the Code above mentioned are not applicable.
The only defense against the claim of Standing is based on
Section 4:1-7 of the Code of Virginia, w.hich provides that the
amount for which a snh-contrnetor may perfect a lien sha11
not exceecl the amouut for which the owner is indebted to the
general c011tractor.
I do not helieve the defense is sound. Standing testified
that he mndcdris contract direct with Kane, President of the
Surf Realty Corporation, and rendered bills to that Corporation. He also testified that Kane told him that the orders
would come from Greg·ory. Based on this testimony alone,
it may be doubted whether he wns a sub-contractor under
Gregory or whether he contracted direetly with the owner of
the property. All doubt is eliminated by the contract behveen
the owner and Gregory, Exhibit No. J. In that contract, the
owner agreed it would cause "to he paid direct to the vari01is
parties furnishing materials of all kimls wlrntsoever, upon
certificate that said materials have been fumishecl, signed hy
the said architect." Obviously, the sentence is incomplete,
but the true intent nud constrnction thereof was that the
owner would pay rnHterialmen directly for the material furnished by them.
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There is no evidence that any certificate of the architect
was furnished in this case, but tlic evidence is undisputed that
the material was furnished and that Standing has not been
paid. I report that Standing has not breached his contract
or undertaking in any wny, and that he is entitled to a lien
on the property described for the amount of his claim.
Eliminating the steel work from the contract, it appears
that the work unclertak~n by Gregory was completed, but there
is evidence of some defects.
It appears from his own testimony that he failed to complete a little cornice work. This was pointed out to him by
Kane on July 27, 1949. He offered to complete that but was
not permitted to do so.
Attention is called to the testimony of M. G. Ferrell, a dis-. interested witness, (R., p. 64), ,vhel'e he attributes to J[r.
/"'
\ Kane this statement: '' The job is 0. K. with the exception of
iia little bit of trim work on the old pa rt of the structure left
I
.
standing.''
i~
Ther~ is a bsolute1y no cvicle~1c~ as to the cost of
:
,page 74 ~ completmg that work. Even 1f 1t had been completed, the o-wner would have had to pay the co~t
of labor and material. fo as much as the building was junked,
I consider that this defect is "de min:imis" and docs not constitute a breach of the mulertaking, as those terms arc used
in the decree.
There is also evidence tlwt the windows were hung improperl?, in that they were bingetl nt the top and swung inside, and that this caused them to leak.
The first windows iw;;tallcd were hung- by Pebworth, an employee of Surf Real(v Corporation, w·ithout any conversation
with Gregory and without any supervision by him. Accord ..
ing to Pebworth, Carte1· told bim it was immaterial whether
the windows were hinged at the top 01· at the bottom.
Good workmanship required that they be hing·ed at the bottom.
After Pebworth had lnmg· several windows in that manner,
Greg·ory had the others hung in the same manner; There is
no evidence as to whv he did so. It mav have been in order
to make the work uniform with what Pehworth had done, or
it may have been an error on his part. At any rate, it was
a variation from the plans, and Gregory is responsible. To
that extent, he breached his undertaking with the owner.
If there were anv evidence whatever as to the cost incident
to changing the ,~indows which were fixed by Gregory in
order to hinge them at the bottom, such cost should be charged
against Gregory. There is no such evidence.
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The burden is on the owner to show not onlv a breach of
the contract, but also to show the damages r~sulting from
such breach. ·where, as in this case, a wrong is shown, it is
not always possible to prove the exact amount of damages,
and the damages need not be susceptible of calculation with
rnathcma tical exactucss. The wrong· doer sl10uld not be allowed to escape the payment of such damages because of such
conditions. However, there must be a sufficient foundation
in the evidence for a rational conclusion as to the amount of
damages. J(rikoria.n. v. Da.iley, 171 Va. 16.
In this case, there is a total lack of any evidence on the subject and to make any allowance would be mere
page 75 } guess work. As pointed out above, the owner abandoned the building shortly thereafter, and it may
be well doubted whether it suffered any actual damag·es.
~\\\
..
Gregory was called on thereafter to affix tl1e plywo~d panels
to the steel frames. The function of those panels was to keep i
out the water. They were never completed satisfactorily and,
_
the roof leaked continuously. It does not appear from the ~t;
evidence whether the leaking was due to faulty work by/
·_,
Gregory or because there was other work needed to make the
roof watertig·ht, after he had affixed the panels. However,
this work was not includecl in Gregory's original contract,
and even if he is responsible for tl1e leaking· condition, that
would not amount to a breach of his original undertaking.
Fmthcrrnore, it does not appear that he received any compensation whatever for that work.
I do not think the evidence esta blisl1es any negligence on
Gregory's part in doing that work, and, therefore, I charge
him with nothing on that account. I realize that the Court
mav take a different view. In order to facilitate a final answer of the issues if the Court should take a different view,
I report that the cost of correcting the conditions mentioned
wns $750.00, paid to the American Sheet :Metal "\Vorks.
In further resposn to this inquiry, I report that Gregory
breached his undertaking in the two minor instances mentioned above, but that in the total absence of any evidence as
to the damages resulting, his claim should not be reduced on
that account.
The claim filed by Gregory includes items paid by him for
material and labor, which, if the original contract had been
strictly followed, should have been paid by the owner. However, Gregory having paid those items, he is entitled to include the cost thereof in his claim. He is entitled to a mechanic's lien on the property for the full amount of his claim,
which is $7,130.43.

f •; .
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This brings ns to the claim of ::Mednick, and in considering

it, it is necessary to have in mind the general design of the
structure and the general object to be accomplisl1ed.
When tl1e owner and Spig-el agreed tlrnt the latter would
undertake the work, Spigel assigned Carter, one
page 76 ~ of his en1ployees, to do the actual work. Thereafter, all negotiations were between Carter and
the owner. The plans were drawn by Carter and he supervised the work.
Carter and the owner discussed various ways of solving the
problem. with which the owner was faced. They finally determined upon a retractable steel roof. The details of that
roof are shown in the plans drawn by the architect, the shop
drawings made by :Mednick, and photographs, all of which
were introduced in evidence. Only a brief verbal description
is necessary.
The roof was to ascend from the north and south ends of
the building, respcctiveiy, to the apex, at approximately the
center tl1ereof. On each side of the buildh1g and from each
end up to tlie apex, there w·as a steel channel, and each clrnnuel contained appropriate grooves in which the sections of
the roof could slide.
There were four sections or panels of tl1e roof 011 each side
of the apex. Each moved in a separate groove and, when
opened, the four on each side were at the end of tbe building
and nested-that is, one over the other.
In rainy weatl1er, the roof was to be closed by pulling the
panels from their normal positio:p up to the apex. This pulling· was to be accomplished by exerting force ag·ainst the top
panel. When it Irnd been moved its width, it would engage
the second panel. Tbat, in turn, was pulled its width, wl1en
it engaged the third panel, and when it Jiad traveled its width
Iialf' of the floor was covered by the panels on one side of the
apex and half by tl1e panels on tlie other.
The panels consisted of steel frames, and to them were
bolted plywood.
According to the design, the power was to be supplied by
electric motors. Such motors were never furnished. Attempts were made to operate tlw roof by means or winches.
The pow·er was never applied uniformly, and the panels
jammell in the track and the roof never worked satisfactorily.
Further details will be given in discussing the claim of SpigeL
J\fednick entered into two separate contracts with the owner
for the fabricating and erecting of the steel work.
page 77 ~ One contract was for $8,300.00, and ninety per cent
of that amount has been paid. The other contract
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w·as for $1,648.00, all of which has l)een paid. In addition,
Mednick furnished extras, for which be claims $925.00.
The two contracts are dated July 13, 1949, and July 14,
1949, respectively. Each is on a printed form, and they are
Ex!1ibits Nos. 23 and 24, respectively. Save as to the material and prices, the two contracts are identical. Each is subject to the conditions printed on the back and each incorporates therein the Code of Standard Practice of the American
lnRtitute of Steel Com;truction. The Code was introduced in
evidence, and is Exhibit No. 65.
The first contract covered structural steel consisting of
eight. panels and a track and I1angers and a long span joist.
The other covered beams, columns and anchor bolts. Both
covered erection.
After the w·ork was partially completed, Kane objected to
some of the steel work as being unsightly. Upon his reI1uest,. ·
certain of the steel work called for in the plans was eliminated
and arrangements were made to support ::.ome of the columns ~
by braces framed into the existing wood structure. This / 1,i
necessitated reinforcing the wood structure with certain cban-,
ne] l)eams bolted thereto, in order to strengi:hen the same.
r
The extra amount of $925.00 charged was to cover such work_
and material.
·~
In ,vork of this kind the procedure is for the architect to
fumish the steel contractor with the plnns and specifications.
The steel contractor, in turn, prepares shop drawings for the
fabrication of the steel work, and submits them to the architect for approval. ·when HJ>provecl by tho architect, the shop
drawings become nn integral part of the contract, and if the
steel is fabricated h1 accor<lance with the shop drawings so
approved, and is erected in accordance with the plans and
specifications, the steel contractor bas complied with I.tis un,..
dertakiiw
It is u~t unusual for shop drawings so made to vary from
the plans submitted by the architect.
The plans ca1led for twelve steel columns. Of those, eight
were to be 6" in diameter and four were to be 4" in diameter.
Through a mistake in l\foclnick's shop, the figures were reversed and he furnished and installed four 6" colpage 78 ~ mnns and eig·ht 4" columns.
As stated above, and ns will he shown in greater
detail hereafter, the roof failed to work satisfactoril~·, and
was eventually junked. In addition. to its failure to function
properly, the owner claims that as designed it ,vas unsafe and
impractical, and that its Cl'ection was faulty in many respects.
It is unnecessary to discuss the design at this time further
than to say that the design was made hy the architect and not
1
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by Mednick, and :Mednick is not respo!lsible for the cleficiet!cies therein if tllere were any. ·The issues, so far as he 1s
concemed, ~re whether or not he fabricated the material in
accordance with the contract and whether or not he erected it
in accordance therewith.
I have already ref erred to tl1e mistake in the columns. An
error of that size in contracts of the size under consideration
is not sufficient to destroy the claiman's entire claim for compensation. It should Juive been corrected, and would have
been corrected if called to the attention of :Mednick. The 1111oontradictecl evidence is that the correction was a simple matter and that the cost of correction ,vonld have been from
$.50.00 to $100.00. l\fednick's claim shoulcl be reduced by the
:wtual cost, and in oJ'der to do full justice to the owner, I will
that cost at $100.00.
t
\ ·with that exception, there is not a word of evidence of any
.
d:aultv fabrication.
l Tl1is brings us to the question of erection, and there is con~ flict of evidence on this point.
\ ,·.·~-- The owner claims that the erection was fnulty in many re'
spects too numerous to mention in. detail in this report. Tbe
chief complaints were that the footings or foundations for the
columns were not properly placed; that the columns were left
resting on steel shims ; that they were not properly grouted;
that some of the columns were out of plumb and some of them
were bowed; and that the trnck beam or channel on the cast
sido ·was seriouslv out of line.
There were als·o some complaints that the structure was not
properly braced and did not forve the· required rigidity to
withstand tlie strains to ·which it would have been subjected.
These matters involve the design and not the erecpage 79 } tion. They are material to the controversy between the owner and Spigel, but not in connection
with the Mednick claim.
The owner is in effect the pfaintiff, and tlie burden is on it
to show improper erection and to show the- clanrnges rcsultin~r therefrom. I do not think it lias met the burden.
It is significant tlmt neither the owner nor tl1e architect,
who was the agent of the owner, called Mcdnick's attention
to any of tl1e alleged defects prior to the time that 1\fednick
completed his work and left th~ job. He left it in August,
J 949, and the owner paid Mm ninety per cent of the price of
the first contract and all. of the amount required by the second contract. Even the error in the four columns was not
cal1ecl to the attention of Mednick until a few davs before be
a ppearecl as a witness.
..
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To sustain its claim, the o,vner relies on the admitted fact
that the structure never worked as it was intended to do and
the testimony of McGaughy.
·
~rh.e failure to function might be due to improper design,
to improper operation, or to faulty erection. Mednick would
he responsible only if faulty erection were the cause.
The owner bases his charge of faulty erection, in part at
least, on the following features:
(1) That the channel or track on t]ie east side of the buildinp: was badly out of line:
(2) That the structure was improperly bracecl:
(3) That some of the columns were out of plumb and
bowed.

The fact that the eastern channel was out of line is not dis-/~
puted but the evidence does not sl1ow that that was due to I > '
faulty construction. The only plausible explanation g·iven is
that i~ was caused ~y an awning which _was SllPJ?O!·tecl from
·.·.)·'t::
tlJat side. The awnmg was not shown m the or1gmal plans/ .· . . ·
and Mednick bad no responsibility for its being affixed to the·
clmnnel.
Some parts of the steel structure were strengthened by
braces f ram eel into the wooden members of the existing struchue and those wooden members had pulled loose from their
supports. It is quite evident that such bracing was insufficient, but we must not lose sight of the fact that
page 80 }- it was a de11arture from the original plans. The
plans called for certain steel work which did not
suit Kane. He requested that it be eliminated because he
found it unsig·htly, and the hracing above described was substituted. The owner clearly assumed the risk of that in so
far as Mednick is concerned.
·
Mednick was responsible for seeing that the columns were
in line, ,vere plu1n and were not bowed when erected.
T4ere is some testimony by Pebworth that before the erection was completed, the columns on the east side were out of
line. This he determined by a visual examination of the columns and he reported it to Mednick's representative. Mednick's representative replied that that would be taken care
of when the columns were fastened to tbe channels·. Peb·wortb could not even fix the time of his examination. A fair
inference is that Pebworth examined the same before the
upper ends had been bolted to the channels; in other words,
while the bottom of the columns were in a fixed location and
the top ends were free. There is no substantial evidence that
they were out of line when completed.
i,

r.··.· ,.
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The testimony on behalf of Mednick is tlrnt all the columns
were in line,. were plumb, and that none of them was bowed
when he left the job. The uncontradicted evidence is that
~hen l\foGaugl1y examined tl1e premises the following October or November the 4" columns which had been substituted
for 6" columns were bo·wed and that some of the columns were
out of plumb.
In these circumstances, I must assume that these conditions
developed between the time Mednick left tl1e job and the time
of McGauµ;hy's examination.
"\Vithin that period the awning had been put up and it had
caused a misalignment of the track or channel. "When the
track or channel moved eastwardly as a result of the weig·ht
of the awning, it necessarily carried with it the top of the
/
. colums at t11e points involved. If, after being so pulled out
/,
of line, the track remained out of line, that would account for
the columns being out of plumb. There is no definite explanation of the bowing of the columns. In my opinion, based on
/i~::~. the evidence, th~ 4" c~Iumns erroneously _plac~d bowed be.
cause tliey were rnsufficient to carry the weight imposed upon
them. As pointed out aµove, they could have been replaced
at any time at a cost not exceeding- $100.00.
The owner also relies on the fact that manv of
page 81 ~ the columns were placed on shims and that no1ie of
them had been groutecL
In considering this, beai· in mind tlmt Mednick had no rcRponsihility either for the location or for the building of the
footings or foundations. Some of the columns did not fit
snugly between the footings and the channel. To compansate for this, Med.nick used steel shims. Shims are wedges
placed between the concrete footing and tlTe bottom of the
colurnns1 in order to raise tl1e column to tlie proper height.
rrhat is common practice in such work and is recognized as
a sound practice. After the columns ,{rere so erected, the
footings should I1ave been covered \Yith additional conc1·ete·y
wJ1iclI would have concealed tl1e shims and added further
support to the columns. That is known as grouting, and it
should luwe been done. However, the grouting was no part
of Mednick 's contract.
After consideration of all tlle evidence, I am of the opinion
that the evidence is insufficient to sl10w any f:rnltv erection
save in the one respect mentioned, namely substituting 4H
columns for 6' 1 columns. In th~1t respect and in that respect
onl~r, :\Icclnick breacl1cd I1is undertaking.
There remains for consideration the controversy between
the owner and Spigel. The owner makes three charges
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against Spigel; first, that he guaranteed that the buildiiig
would be completed and in working order on or before August 5, 1949, and it was not ready; second, that the design
was faulty and tl1at the building, if erected in accordance
therewitli and as actually erected, was unsafe and unworka hle; and, finally, that he was negligent in supervising the
work.
Unfortunately, the contract between Spigel and the owner
was vel'lrnl. Spigel and Cader both deny that there was any
g·uamntees as to the time the work would be completed.
Spigel culls attention to the fact that an architect draws the
plans and supervises the work, but has no control over the
parties who do the actual work, other than to see that they
comply with the specifications. Where the time element is
involved, the contrnctor is the one fo assume responsibility
for completing the work within any given time. This seems
entirely logical.
·
In addition to that, the owner made a written
page 82 ~ contract directly with Gregory and two written
contractR with I\lednick. There was no time limit
mention~d in any of those co_ntracts. Finally, on this point,
attention is called to the fact tlrnt Hfter August 5th, when the
building· had not been completed and w·hcn it was obvious that
it would not be completed before the encl of the sem;on, ·the
owner made snhstnntial payments to :Mednick and to Gregory
without any complaint on the point of time. The owner's
charge that Spigel guaranteed that the work would be com.pleted by August 5, 1949, iR not sustained.
The other two charg-es ma<le by the ovmer against the architect involve serious conflicts in the evidence. Before discussing them we should consider the legal duty of an arc]1itect.
There is comparatiYely little law on the subject of the re-sponsibility of architects. In neither Michie 's Digest nor
?\fiehie 's Jurisprudence do we find any article under that
heading, although architects are mentioned in connection with
the law concerning· building· contracts and working contracts.
The whole treatment of the subject in Am. tTur. is very brief
and that in C. ,J. 8. is very little longer. Counsel have cited
llo Virginia case. The only one I have fou.ncl is Bott v. J.ll oscr,
175 Va. 11. That case dealt with a situation where the arehitcet lrnd desig·ned a building to be erected on a specific lot
when the applicable City ordinrmees made it imprn::sihle to
erect such a building· on the lot. The Court l1eld that the
nrchitect was required to he informed as to the ordinances,
and that he could 11ot recover. That situation is not analogous
to the one with which we are dealing.
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Tbe pertinent law on the subject is stated in 6 C. J. S. under tbe subject of "Architects", paragraph 19, page 316, et
seq. According to tl1at, the architect nnrnt bring to n given
job reasonable care aucl intelligence befitting his profession
and a proper investigation and knowledge of the business in
hand in all its dealings.· He must be possessed of at least
average ability and must use reasonable and ordinary care
and diligence in the application of his knowledge to accomplish the purpose for which employed.
If be has complied with the foregoing requirements, he is
not liable for faults in construction reimlting from defects in
his plans, as his unde1·taking- does not imply or guarantee a
perfect plan or satisfactory result. He makes no
page 83 ~ implied promise that miscalculations may not
·
occur.
(
These statements seem to be supported by the authorities.
i
· See Trunk v. Clark, 145 N.
277; J( ortz v. J(,i1nberl,in, 165
S. ·w. 654; White v. Pa.Uay, 247 Pac. 316; Looker v. Gulf Coast
~ ! ~ . Fair, 81 So. 832; Lindenberg v. Hodges, 152 N. Y. S. 229; and
,
Chapel v. Clark, 76 N. Vv. 62. vVe find a similar statement in
Blake on Law of Architecture and Building, 2d Ed., Chap.
IV, commencing· on page 78. This is a text book cited on behalf of the defendant.
In all our search we have found nothing· to the contrary.
The defendant relies, in part, on the case of Niven, v. Nash,
35 Pac. 380, in ·which an a 1'( hitect was held responsible because of the result obtained in a building erected in accordance with his plans and under bis supervision. In that case,
however, the architect e:rpre8sly represented that he was a
competent and skillful n rchitect and that a building erected in
accordance with his plans would have certain characteristics .
. Such representations were untrue.
In brief, tbe law fixing the degree of skill and care required
of nn architect is very much like that applicable to lawyers.
In Chapel v. Clark, suvra, the architect was suing· the owner
of a building for his fee. The testimony was conflicting, but
it apepars that the building· owner discharged him before
completion of the structure hut paid him for his supervision.
The suit was to recoYer the value of his services for the plans
and specifications. The owner defended on the ground that
the architect had not performed his work with clue and necessary skill and care; that his plans and specifications were
faulty, defective and unskillful.
rrhe defendant requested the Court to instruct the jury that
if they found the contract as claimed by the plaintiff, and if
they should further find that by mistake of the plaintiff the

,v.
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defendant had been caused unnecessary expense in construction of the building, they should determine the amount of sucli
unneces8ary expense and deduct it from the value of the services rendered. The Court denied the request and instructed
the jury in accordance with the law as stated above. It held
that in the absence of a special contract, an architect does not
guarantee results. "On appeal, the judgn1ent of the lower
court ,vas affirmed, and the Court said that the request of the
defendant did not correctly state the law; that it made the
architect a warrantor of his plans and speci:ficapage 84 ~ tions, although they might be justified by the
knowledge and experience of those ordinarily
skilled in the business. Then :
"The law does not imply such a warranty or the guaranty ..-~
of the perfection of his plans. The result may show a mistake.:'
,,,
or defect in them, although he may have exercised the reason-'
. ·
able skill required. Plans, now considered safe, experience
and advanced knowledge of the science may hereafter show~/
to he unsafe. The law requires only the exercise of ordinary{·
skill and care in the light of present knowledge. ( Citing
cases.) The above authorities seem to hold that the responsibility of an architect does not differ from that of a lmvver or
physician. ·when either possesses the requisite skiil and
knowledge, and in the exercise thereof has 1rned his best judgment, he has done all that the law requires. The question was,
bad plaintiff exercised that degree of care and skill and that
judgment which are common to the profession or business f * • *."
So much for the law with reference to plans and specifications. It seems to be well settled that an architect must use
reasonable care and diligence in the supervision of the work
and is liable for any damag·es which may result from his neglect in that respect.
Let us examine the facts in the light of the law as stated.
The evidence is sharply conflicting. On one side, we have
~fr. l\IcGaughy, a consulting engineer, and, on the other, we
have the Messrs. l\fodnick, both graduate and experienced
engineers, and Mr. Carter. Mr. Carter is not a graduate
engineer, but has had long· expertence in architectural work.
All of the witnesses on the subJect were perfectly frank.
In the last analysis, the conflict in the testimony is based
more on the opinion of the witnesses than on their recollec~
tion of the facts.
.
We are interested in whether Carter possessed the requisite skill, because Spigel delegated the work to him. Carter
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is not a graduate architect or engineer, but has been designing structures and drawing plans and specifications for many
years under the direction of Spigel, who is a graduate arcbitec~. There is no testimony to the effect that Carter did not
possess the requisite skill. I do not think the failure of the
roof to function as intended is proof of the absence of the
requisite skill. Tbat leaves only tl1e question of whether he
was negligent either in t11e supervision of the work or the
preparation of the plans.
.
I am of the ·opinion tbat in the exercise of ordinary care in
the supervision of the building, the architect sl1ould have discovered that four 4" columns were installed in tl10 place of
four 6" columns; some of the cornice work was not completed,,
and that the windows were improperly hung.
I have heretofore reported that Mednick is repage 85 ~ sponsible for tlle error in the columns and have
charged him with $100.00, the cost of replacing tbesame. The architect is jointly and severally liable to the
owner for that amount, but the owner cannot collect twice.
Likewise, I Irnve heretofore reported that Gregory's work
was defective in the two respects mentioned, but I did not
allow the owner any damages on that account, because no .
damages were proven.
Moreover, after tlle receipt of Mr. Kane ~s letter of August
16, 1949, Exl1ibit No. 10, l\Ir. Gregory sent his man back to the
job tl1e following :Monday to do any necessary work to be clone·
there under the instruction of :Mr. CartCT·. (R., p. 51.) He
did no additional work. He started to testify that he was told
by a representative of Mr. Kane tllat Mr. Carter did not want
Iiim to do any more work, but on objection and without awaiting; a mling·, I1e refrained from making that statement. His
conn Rel did not press Hie question. N evertlleless, tirn evidence
that lie sent tllere to do tTio work is uncontradictcd, and the
defendant bas offered no explanation as to why he did not do

it.

In Hies-e circumstances-, notwithstanding· the negligm1cc of
the architect, I am of the opinion that be is not responsible
to tbe owner for damages because of the uncompleted cornice
work and the defective windows.
The roof never worked satisfactorily and that fact is urged
as proof of negligence on the part of the nrcI1itcct. No authorities have been eited to sl10w that tlie failure to work
raises any presumption of negligence, and in my opinion, that
fact a lone is insufficient even if there were no other explanation of the failure of the i·oof to func.tion.
There is other evidence. In the first plnce, the whole design
contemplated the movement of the roof panels by electric
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power, which could be applied evenly and constantly. The
electirc power was never supplied and efforts were made to
move the panels by means of winches. The pressure was not
evenly applied on both sides and the panels jammed in the
channels.
"\Vhen it became appa1'ent that electric power would not be
applied, Carter designed, nnd actually had made, small wheels
to be attached to the panels, which, in his opinion, would have
eliminated the trouble mentioned, but he ,vas not allowed to
install them.
page 86 ~ In the second place, there is uncontradictecl evidence that the awning, ,vhich was not shown in the
plans and specifieatiorn;;, was hnng- from the channel or track
beam, and that pulled the channel out of line.
Aside fro_m the failure to functjon, the owner relies mainly --~
on tl1e testimony of 1\J.cGaughy, and to some extent on the(
./]
tcstirnonv of -wihmn.
l\foGmighy criticized the plans in many respects, some of
,
which should he mentioned specifically. He was of the opin-~'.'
ion that the building- lacked rigidity, was insufficiently brace<j(,... ,,,. ·
in some respects, an<l as designed was insufficient to meet the
expected wind pressure. nnd that some of tbe members ,vere
insufficient to support the weight.
So far as tl1e bracing is concerned, it seems to he undisputed that the plans eallecl for more effective and more
efficient bracing· than was actually supplied. The effect was
to create conditions which the owner considered unsatisfactory, and he demanclccl the elimination of :-:ome of the plmmecl
bracing. In re~ponse t.o his demands, eertain steel work was
eliminated, and, in lieu thereof, column braces framed into
the ,voocl members were substituted. Those wood members
pulled loose from their own supports.
The architect maintninecl that the bracing as designed
would have given greater rigidity. He further contends, and
it seems to be undisputed, that in gootl weather w11cn the
panels of the roof were at the lowest point thereof, there was
no particular occasion for any rigidity or bracing and that
when the panels were moved to the penk, they, themselves,
furnished the necessary bracing.
The building· was designed to meet a wind pressure of
tw-enty pounds to the square foot. ::\kGaug·by thought it
should have been desig·necl to meet a pressure of twenty-five
pounds to the squnre foot. He based that, in part, upon the
fact that the Building Code of the City of Norfolk requires
provision for a twenty-five pound pressure. Aside from that,
it is purely a matter of opinion and oue upon which experts
may and do differ materially,
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In arriving at his opinion, McGaughy contemplated tl1e
canvas awui:i;ig being down in a vertical position and that it
would transmit the full pressure of the wind to the
page 87 ~ steel structure. There are two answers to that.
The first is that the canvas would probably give
way in a wind sufficient to produce a pressure in excess of
twenty pounds, and the other is that it was not contemplated
that the canvas should hang in a vertical position. Its bottom
end was moved to the eastward and permanently fastened,
leaving the awning in an inclined position. In that position,
the effort of the wind would be to pull the channel to which
the awning was fastened to the eastward rather than to the
westward.
In addition to those features, it is a matter of common
knowledge that we p;enerally are fol'cwarned of winds of hig·h
f'
velocity. If any such warnings had been received, the probabilities are that the awning would have been rolled up and
left in a position where it would be exposed to the wind as lit:,;/;;;--:,., tle as was possible.
ft'·'·
·.
Tllere is a great deal of testimony conc~rning tl1e capacity
of the members, the weight they would bear and the point at
which they would give way. McGaughy was of the opinion
that certain members would be subjected to presrmres and
to loads far in excess of their capacity. On tbe other hand,
Carter, Mednick and Mednick thought they were ample and
that tl1e actual capacity of those members far exceeded any
wind pressure and weights which would be imposed upon
them.
There are serious differences of opinion with reference to
the required section modulus and the actual section modulus
of various portions of the structure. The experts differ on
both points. McGaugl1y was of the opinion that the actual
section modulus was far below the safety requirements. The
other experts say that in calculating the actual section modulus :OicGaughy failed to take into consideration the II beams
welded on and made an integral part of the channel, and that
if they had been considered, the actual section modulus would
have been much greater tlum that found by l\foGaughy, and
that it would, in fact, materially exceed the required section
modulus. Each expert witness conceded the correctness of
the cakulations made by the other. The difference between
them as to the actual section modulus and the required section
modulus depends on the formula to be used.
page 88 ~ Exhibit No. 65 is tl1e A. I. S. C. Code of Standard
Practice. It contains many formulas for determining the required strength and the required section
modulus of structures under various static loading conditions.
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On page 373 we :find two formulas. Formula No. 22 applies
to a cantilever beam, with a concentrated load at the free end.
Formula No. 23 applies to a beam fixed at one end, free but
guided at the other, with a concentrated load at the guided
end. 1\foGaughy used Formula No. 22, and insists tl1at that
is the correct one. The other experts insist that Formula No.
23 should have been used.
If lt,ormula No. 22 controls, there were deficiencies in the
respects mentioned. If Formula No. 23 controls, there were
no deficiencies.
The burden of proof is on the owner. 1\foGaughy's testimony is plausible and convincing. On the other hand, the
testimony of the 1\Ieclnicks is equally plausible and convincing
-particularly that of the elder :Mednick. His qualifications,
by reason of education and experience, equal those of McGaughy.
Mednick was entirely disinterested. He was not responsible for the design and was not responsible for the safety of ., .,
the structure or its functioning. He had the benefit of the /" ·
testimony of :McGaug·hy and Carter, and an opportunity to.:
study McGnug·hy 's report, and he had full opportunity to
make his calculations at bis leisure.
Wilson was produced as a witness on behalf of the defendant. He stated at the out.set that he was not an engineer. He
thought the device was impractical and unsafe. According
to Carter, Wilson had stated to him that he would not undertake the work of furnishing motors unless he was released
from all liability. ·wilson denied that.
Nevertheless, he did express some _concern as to the operation of the panels, even with the mo_tors, because he thought
the clearances were too close. Carter told him he was changing some of the structure to overcome that difficulty. (R., p.
565.)
··wnson 's chief concern was with the stops that were to hold
the panels when they were moved down from the peak of the
roof to the encl of the building. He thought they
page 89 } were insufficie.nt and that the panels might slide off
the ends of the buildings. Carter's answer to that
was that the plans contemplated controlling the movements
of the panels by electric power. ·wnson testified that in his
opinion the operation would have been one hundred per cent
safe if the two motors originally planned had been installed.
The parties have injected a question which bas some slight
bearing on the matter, namely, who was responsible for the
failure to install the motors?
It seems undisputed that the owner would not authorize the
purchase of the motors originally planned because of the ex-
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pense. Wilson was asked for prices for two motors, wl1ich I1e
gave. The owner considered those prices too high, and consideration was then given to an operation of both sides of the
roof with a single motor. ·wnson g·ave an estimate of $2,800.00 for such a motor. It was never furnished and 'Wilson
says it was never definitely ordered, although he admits that
Carter impliedly ordered it. Kane called ·wilson about the
motor and ,vnson told him that he had no order for it and
assumed no responsibility for furnishing it. He was not
satisfied with the implied order from Carter, but required a
firm order, and he never received one.
There may have been other reasons why Wilson did not
furnish a motor, or motors. Carter testified that Wilson refused to do so because he was not satisfied with the owner's
credit. Wilson did not confirm tliis specifically, but he did
testify that he made inquiry and received information as to
the credit of the owner; that the information be received was
not. s_atisf actory, an;l that it definitely influenced him in his
dec1s10n. (R., p. 57«:>.)
· If Wilson's failure or refusal to supply the same was due
in any respect to the architect, the owner had an opportunity
to show it. ,\Tilson was n witness on behalf of the owner.
When asked by Mr. Ashburn whether he had ever furnished
the motors, he answered in the negative, and followed that
statement with this question to l\fr. Ashburn:

'' ·woulcl you like for me to tell you why?"
To this query, 1\fr. Ashburn replied~
'' I did not ask you tlia t. ''
page 90

~

At that point, the situation was as fol1ows :-

The owner blamed Hie achitect for failure to furnish tbc
motor and tbc architect blamed the owner. T11e sole disinterested witness who could have solved the problem offered
to solve it, and the owner's counsel declined the offer.
It may be observed that not a single architect has been
called on behalf of the ow1ier to express any opinion on the
sufficiency of the design.
After careful consideration of all the evidence, I am of tlie
opinion that the owner has failed to sI1ow that the architect
was g·uilty of negligence in tlm preparation of tlle plans and
specifications. Therefore, I report that Spigel was negligent
in not observing that 4" columns were substituted for 6" colUlllns in four places and in not observing the failure of
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Gregory to complete the cornice work and to hang the
windows properly, but that he did not breach his contract with
the owner in any other respect.
Third I nqu.iry.

I have reported in answer to the second inquiry that
Greg;ory, Mednick and the architect, each defaulted to some
extent in their respective undertakings to the owner, but that
no damage was proven as a result of such defaults, save in
the case of :M:cclnick. As indicated in that portion of the report, the damages clue to Mednick 's default are fixed at
$100.00, and thnt amount should he deducted from the MedniC"k claim. The architect is also responsible for the same
item of damage, but the owner is not entitled to collect the . -,~.
amount from him unless he cannot collect it from Mednick.
i
'rhe owner claims substantial damage by way of loss of
profits because of its inability to operate the club from August
... r
5, 1949, until the end of the season. In the view I take of.~this case, the owner is not entitled to recover such damages:
from any of the other parties in whole or in part, even if said
damages had been proven.
In my opinion, the owner has failed to prove such damages.
Based on the evidence offered, the supposed additional profits
that the club ,vould have made are purely speculative. There
is another and controlling reason why the owner cannot recover. That is, that the owner is not the party who was operating· the club. It owned the property but the
page 91 ~ operations were conducted by the Surf Beach Club,
Incorporated, an entirely separate corporation.
(R., p. 469.)
Fou.rth Inquiry.
'1

J. J. Standing, trading as Princess .Anne Lumber Company,
is entitled to recover from the Surf Realty Corporation the
full amount of his bill of $2,182.72.
D. W. Gregor? is entitled to recover from Surf Realty Corporation the full amount of his claim, or $7,130.43. Sol Med·nick, trading as Globe Iron Construction Company, is entitled
to recover from Surf Realty Corporation the amount of his
claim, or $1,755.00, less the $100.00 damages allowed ag·ainst
him, or $1,655.00. Bernard B. Spigel is entitled to collect
from Surf Realty Corporation the full amount of his claim,
or $1,775.83, but the claim of Spigel is subject to a reduction
of $100.00 if the owner fails to collect that amount from :Mednick.
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The exact date that payments should have been made to
those parties is not definitely established, but it appears that
each of tlrnm lrnd completed the delivery of material and the
work performed about the middle of August, 1949. I think
the owner should have been in a position to pass on the hills
and pay those justly due within ten days or two weeks after
the work was completed. Under all the circumstances, I think
it is fair to the claimants and fair to the owner to allow interest on the respective claims from September 1, 1949, until
paid.
Fifth lnqidry.

(

'

Each of the claimants mentioned aboye perfected a mechanic's lien in the manner required by law, and each is entitled to a lien for the payment of his claim, with interest as
aforesaid, on the real estate described in this report, commencing on page 2. There is 110 priority of the lien of any one
over the others.
.
\Vith the consent of counsel, I communicated directly with
the Trustees in the several deeds of trust affecting the property during October, for the purpose of ascertaining the exact
status of the indebtedness secured in each deed of trust. I
took this step because I realized that during the long time this
case has been pending there might have been some
pag·e 92 ~ payments on some of the debts. The figures given
below are based on the information received in response to those inquiries.
. The liens on said property and their priorities are as follows:

First Lien: Deed of trust from Catherine D. Lindsay and
.Audrey H. Darden to S. T. Northern, Trustee, dated July 10,
1946, and recorded in the Clerk's Office of the Circuit Court
of Princess Anne County, Virginia, in Deed Book 237, at page
260. The original indebtedness secured by said deed of trust
was $100,000.00. The obligations are held by the National
Bank of Commerce of Norfolk and the balance due as of this
date is $50,000.00, with interest at the rate of four per cent
per annum from July 10, 1951, until paid.
Second Lien: Deed of trust from Surf Realty Corporation
to Charles L. Kaufman, Trustee, dated October 1, 1947, and
recoriled in the above mentioned Clerk's Office in Deed Book
248, at page 1. The original debt secured in said deed of trust
was $60,000.00. The notes are held by Audrey H. Darden and
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Cltarles L. Kaufman. The balance due as of this date is $36,000.00, with interest at the rate of four per cent per annum
from October 1, 1951, until paid.
1.'hird Dien: Deed of trust from Surf Realty Corporation
to Sam vV. Natham, Trustee, dated October 22, 1947, and
recorded in the above mentioned Clerk's Office in Deed Book
248, at page 195. The orig'inal debt secured was $25,000.00.
The note is held by .l\.. Levin and the balance due on said indebtedness is $15,000.00, with interest at the rate of four per
cent per annum from October 22, 1950, until paid.
Ji'oitrth Lien: The mechanics liens claims of the four
_parties mentioned above, all of which are of equal dignity
with respect to each other, constitute the fourth lien.
Ji'ifth Lien: Deed of trust from Surf Realty Corporation
to A. H. Foreman, T-rustee, dated September 15, 1949, and
recorded in the above mentioned Clerk's Office in Deed Book
266, at page 365. The original debt secured therein was $15,000.00. I am unable to report the present holder ___
page 93 ~ of the note nor the exact amount, if any, due there-:'··
on. The note was originally held by W. M. Bott~
My inquiry made in October produced the information that
the Honorable Paul W. Ackiss, of counsel for the complainants, had recently paid to Vv. M. Bott the full amount due, and
tl1e note was surrendered to him. Mr. Ackiss was acting in
a representative capacity. I understand from him that the
deed of trust securing said note will probably be released
shortly.
The evidence does not disclose whether any liens have been
put on the property by the present owners. I know of none,
lmt if there are any such liens, they are all junior to the deeds
of trust and the mechanics lien claims mentioned above.

Sixth Inquiry.
I have not been requested to report on any other matter
and I know of no other matter relevant or material to the
issues in this case. However, this seems to he a convenient
place to cover a matter which I omitted in the discussion of
the claim of Mednick.
The original contract submitted to the owner by Mednick
contained this sentence: '' Any other work that we may be
required to do to be paid for additionally.'' Befon~ that contract was executed, that sentence was deleted. The owner,
in a memorandum filed with me, states that the contract provides that the owner should not be liable for any extras and,
therefore, Mednick 's claim of $925.00 for extras should not
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be allowed. The contract is, in my opinion, not susceptible
of any such. construction. The extras were furnished at the
request of the architect, w110 was the agent of the owner. The
extras were necessitated by a change in plans made by the
architect at tlle request of the owner. They were fumished
for and used in strcngtlrnning the wooden members to which
a part of the steel structure was braced as a result of such
changes. In these circumstances, the owner should certainly
be required to pay for materials furnished at the request of
its agent and used in the work on its building-.
In accordance with statute, I report that I have
pag·e 94 ~ advised all counsel that this report was filed on the
10th day of December, 1951.
('

(

Respectfully submitted,

/r

THOMAS H. "'WILLCOX,
Special Master.

Due J. U. Knight
for reporting cvidence-$699.20
Fee of Special Master
for this report-Such amount
as the Court may allow.
page 95
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Proposed con tract of Globe Iron Construction Co. to
Surf Beach Club dated July 13, 1949
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.
pag·e 97 ~ 65.
:.rvr mrnal of Steel Institute
66.
Letter from Kane to Globe Iron Works
dated August 15, 1949
Letter from Globe Iron Works to Kane dated August
67.
25.

26.

t·

22, 1949

.

Letter from Spigcl to Kane elated June 18, 1949
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72.
Globe Iron ,vorks Shop Drawing· F-2-5171
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AMENDMENT AND SUPPLEMENT TO THE REPORT
OF THE SPECIAL MASTER.
To the Honorable Judge of said Court:On December 10, 1951, I filed my report in this matter.

On page 10 of that report I stated that after Gregory had
affixed the plyboard panels to the steel frames of the retractable roof there was continuous leaking and that it was neces::,ary to pay to the American Sheet Metal vVorks $750.00 to
correct that condition. I further stated that affixing the panels to the frames was no part of Gregory's contract, and, therefore, I did not charge him with that $750.00.
l\Ir. Ashburn has advised me that the work mentioned as .·,, ~.:··.:•·.
having been done by the American Sheet Metal "\Vorks was in
connection with the roof of the existing building and that
Gregory, by virtue of his original contract, was obligated to
do that work. I have checked the record and find that I was _,,.,---,
in error, and in order to correct the same, I now file th~{nmendment and supplement to my original report.
Kane testified that the roof leaked and that the man sent
there by Gregory to do the roof work was drunk and quit the
job before completing it; that he reported it both to the architect and to Minor, who was Gregory's foreman; that the work
was never done by Gregory and that finally the American
Sheet Metal Works was called on to do the work. (R., pp.
452, 463, 468 and 47 4.) He also testified that the
page 99 ~ exact amount paid was $759.09. (R., p. 590.)
Gregory never made any positive denial of this
clufrge. "When asked if anything he had done made it necessa l'y to have the work done by the American Sheet Metal
·works, he replied, in substance, "Not that I know of." When
asked how much work was done by the American Sheet Metal
·works, be did not deny that any work had been done by it
but stated he did not know. (R., p. 52.)
I now report that the claim of Gregory should be reduced
by $759.09, thereby reducing the amount to which he is entitled and for ,vhich he is entitled to a mechanic's lien from
$7,130.43 to $6,371.34.
This makes it necessary to supplement my report in reference to the architect to this extent. The architect, in the performance of his duty of supervision, should have been that the
roof of the existing building was properly installed, and he
was negligent in not doing so. 'Therefore, he is liable to the
owner for the $759.09 also, but the owner cannot collect from

i
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both. The architect's claim should be reduced by that amount
only in the event that the owner cannot recover it from Gregory.
I have advised all counsel that this amendment and supplement to my original report was mailed to the Clerk on tJ1e
13th day of December, 1951.
Respectfully submitted,

THOMAS H. "WILLCOX,
Special Master.
Filed. Dec. 14, 1951.

WILLIAM F. HUDGINS, Clerk.
By L. F. BELTON, D. C.

•

DECREE .ADJUDICATING LIENS.
TI1is cause came on this day to lJe again heard, upon the
papers formerly read, upon the report of Thomas H. ·wmcox,
J~squire, Special Master, filed in this cause on December 10,.
1951, and the amendment and supplement t.o the report of the
8pecial !foster, filed herein on December 14, 1951; upon the
exceptions of Surf Realty Corporation to said report; the exceptions of D. ,v. Gregory and Bernard B. Spigel to said
supplemental report were withdrawn and the cause was argued by counsel.
UPON CONSIDERATION "WHEREOF, the Court dotli
overrule the said exceptions of Surf Realty Corporation and
cloth approve and confirm the said report of the Special Master filed heroin on December 10, 1951, as modified by said
supplement thereto filed December 14, 1951; and doth further
.ADJUDGE~ ORDER and DECREE as foIIows:
1. ,J. J. Standing, trading as Princess Anne Lumber Compnny, shall recover from Surf Realty Corporation the sum of
$2,182.72, with interest from August 13, 1949, until paid, and
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lias a valid and subsisting mechanics' lien for said amount
upon the real estate in the bill and proceedings mentioned
and described.
2. D. vV. Gregory shall recover of Surf Realty Corporation the sum of $6,371.34, with interest from August 13, 1949,
until paid, and has a valid and subsisting mechanics 's lien
for said amount upon the said real estate. The
page 116 ~ said sum of $6371.34 represents the amount fouud
to be due the said D. vV._ Gregory in the first report of the Special Master, reduced by the sum of $759.09, as
shown in the amendment and supplement to the report of the
Special :Master, filed herein on December 14, 1951.
3. Sol Mednick, trading as Globe Iron Construction Company, shall recover from Surf Realty Corporation, the sum
of $1,655.00, with interest thereon from August 31, 194H, until
paid, and has a valid and subsisting mechanics' lien for said
amount upon the said real estate.
4. Bernard B. Spigel shall recover of the said Surf Realty
Corporation, the sum of $1,775.83, with interest thereon from
August 13, 1949, until paid, and has a valid and subsisting:
mechanics' lien for said amount upon the said real estate. · ~
5. And it" appearing to the Court that the defendant Surf
Realty Corporation desires to present a petition for an appeal and supersedeas to this decree, the execution thereof is
suspended for a period of ninety days from the entry hereof,
upon the condition that the defendant, or someone for it, shall
give bond before the Clerk of this Court, with surety approved
hy said Clerk, in the penalty of $20,000.00, conditioned according to either the provisions of Section 8-465 of the Code of
Virginia or the provisions of Section 8-477 thereof, as the said
defenc.lant may elect.
To all which action of the Court the defendant objected ancl.
ex~epted.
·-

Enter. 6/14,152.

F.E.K.

•
page 119 ~
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NOTICE OF APPEAL AND ASSIGNMENT OF ERRORS.

A. Notice of .A.ppealPursuant to Rule 5 :1, Section 4 the respondent Surf Realty
Corporation files this as its notice of appeal from the terms
of the final decree (judgment) entered in this cause on or
about June 14, 1952.

B. Assignment of ErrorsSaid respondent makes the following assignment of errors
to said decree (judgment) and to the proceedings in the lower
court/"
1. The chancellor erred in overruling the exceptions of ref
Rpondent Surf Realty Corporation to the report of Thomas
f-·
H. ·wmcox, Special Master, filed in this cause on December
10, 1951, which exceptions were likewise made applicable to
'.~. the amendment and supplement to such report filed in this
1
i
·cause on December 14, 1951.
2~ 'l1he chancellor erred in approving and confirming the
said report of Thomas II. " 7 illcox, Speeiul :Master, filed in
this cause on December 10, 1951 as modified by the supplement thereto filed in this cause on December 14, 1951.
3. The chancellor erred in directing that complainant James
J. Standing recover from Snrf Realty Corporation the sum
of $2,182.72 with interest from August 13, 1949, or any sum
·whatsoever, and the chancellor erred in adjudging that said
James J. Standing has a valid and subsisting mepage 120 ~ clumics' lien for such amount against the real estate described in the bill of complaint.
4. The chancellor erred in directing that complainant D. 1V.
Gregory recover from Surf Realty Corporation the sum of
$6,371.34 with interest from August 13, 1949, or any sum
whatsoever; a:µd the chancellor erred in adjudging that said
D. "'\V. Gregory has a valid and subsisting mechanics lien for
such amount against the real estate described in the bill of
complaint.
5. The chancellor erred in directing that complainant Bernard B. Spigel recover from Surf Realty Corporation the sum
of $1,775.83 with interest from August 13, 1949, or any sum
whatsoever, and the chancellor erred in adjudging that said
Bernard B. Spigel has a valid and subsisting mechanics lien
for such amount against the real estate described in the bill
of complaint.
6. The chancellor erred in directing that complainant Sol
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Mednick, trading as Globe Iron Construction Company, reMver from Surf Realty Corporation the sum of $1,655.00 with
interest from August 13, 1949, or any sum whatsoever, and
the chancellor erred in adjudging that said Sol Mednick, trading as Globe Iron Construction Company has a valid and subsisting mechanics lien for such amount against the real estate
described in the bill of complaint.
7. The chancellor erred in failing to find and adjudge on
the second inquiry which had been submitted to Special Master Thomas H. '\Villcox(a) That complainant D. W. Gregory undertook responsibility for performance of whatever work the architeet Bernard B. Spigel might designate in toto and that complainant
D. ·w. Gregory contracted to become responsible, and did become responsible for the whole of such work and every part / ~~,.
thereof.
4
(b) That complainant D. ,v. Gregory was in violation of
the Virginia Statute contained in Chapter 7, Title 54 of the
Code of Virginia, 1950; that D. \V. Gregory was required by / ~
law to register with tlie registration board for contractor1;1,;, .
that the total value of the work contemplated by the Gregory
contract was in excess of $20,000.00; that the said D. vV.
Gregory has no right of recovery against this repage 121 ~ spondent and that the mechanics lien asserted in
his favor is invalid.
(c) That the complainant James J. Standing was a subcontractor under D. '\V. Gregory as general contractor; that
the written contract between respondent Surf Realty Corporation and D. ·w. Gregory did not require this respondent to
pay for materials unless the cost thereof when included with
other charges was within the figure contemplated by said
written contract; that the evidence was insufficient to show
that the material which Standing claims to have furnished
was actually furnished for the construction work which Gregory undertook to perform; that complainant James J. Standing is not entitled-to a mechanics lien; that no certificate from
the architect covering· material furnished by Standing was
required as a condition precedent to payment.
( d) That complainant Standing had failed to prove that
he had furnished anv materials to or for the benefit of this
respondent for whicli he has not been paid; that he has made
any contract directly with this respondent under which he is
entitled to recover anything; that he is not entitled to recover
anything.
( e) That the work undertaken by :O. "\V. Gregory was not
completed in substantial particulars; that there is evidence
(.;,,ccc,{
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ns to the cost of completing such part as D. W. Gregory did
not complete; that the failure to complete constitutes a breach
of the contract between Gregory and this respondent; and
that this respondent has pi·oven its damages in terms of
money; that D. W. Gregory was required to affix the plywood
panels to the steel frame in the retractable roof structure; that
the leaks in said structure were the responsibility of Gregory,
and hat his failure to remedy them amounted to a breach of his
undertaking; that the evidence showed negligence on Gregory's part in performing the work undertaken by him; that
the cost of correcting the conditions resulting from defective
work was greater than $750.00; that Gregory was not entitled
to recover because of the breaches and defaults found against
him by the Special Master.
(f) That the provisions of the contract between this respondent and D. vV. Gregory are not separable, and full performance by said Gregory is a condition precedent to any recovery by him; that said Gregory has never fully performed,
-.._ and his failure so to do was occasioned by carelessness and
neglect; that said Gregory failed to complete the
page 122 ~ work within the time period contemplated by the
contract, and that it was implicit in the contract
between the parties that time was of the essence.
8. That the chancellor erred in finding that this respondent
selected the type of structure to be erected and that the determination to build a retractable steel roof rather than some
other type of structure was the responsibility of Surf Realty
Corporation; that the chancellor erred in finding that this
1·espondent 's contracts with the complainant Mednick:r trading as Globe Iron Construction Comp~ny, were independent
of this respondent's cont'racts with D. ·w. Gregory; that the
chancellor erred in finding that shop drawings prepared by
the complainant Mednick became an integral part of the contract between owner and architect and the general contractor;
that the chancellor erred in finding that when the complainant
Mednick fabricated the steel in accordance with the shop
drawings and erected tirn same in accordance with the plans
and specifications that he thereby complied with his responsibilities; that the chancellor erred in finding that the complainant :Mednick has no responsibility for the deficiency iu
the structure as designed; that the chancellor erre<l in finding
that between the complainant Mednick and this respondent
the only issues ,vere whether or not said complainant fabricated the material in accordance with the contract, and whether
or not he erected it in accordance with the contract; that
the chancellor erred in finding that proven insufficiencies in
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fabrication and erection by complainant Mednick were not
sufficient to destroy his claim for compensation; that the
chancellor erred in finding that the fumishing of 4-inch columns rather than 6-inch columns by the complainant Mednick
entailed no damage to owner beyond $100.00; that the chancellor erred in finding that there was no evidence of faulty
fabrication other than as relates to said columns; that the
chancellor erred in finding that owrn~r assumed the risk of a
change in tho method of bracing the retractable roof structure; that the chaneellor erred in finding that the columns
bcc~mie out of line and out of plumb and bowed after the complainant :Mednick discontinued his work and after he had completed erection; that the chancellor erred in finding that the
complainant Jlednick ha<l no responsibility for grouting the
columns, and in finding that is was proper performance on his
~.·,.".:
part to leaYc them placed on shims; that the chancellor erred
.;
in finding that the cvidonce is insufficient to show
page 123 ~ any faulty erection by :Mednick save as to the substitution of 4-bwh columns for 6-inch columns.
..-------...
9. That the chancellor erred in failing to find that the coi:p.~
plainant Spigel undertook to have the whole constrnction
completed and in working order on or before August 5th,
.1949; that the chancellor erred in failing to find that the
complainant Spigcl ns architect was guilty of negligence in
the preparation of the plans and specifieations and in the
supervision of the woi:k; that the chancellor erred in failing
to find that the design for construction was faulty and that
the building if erertcd and completed in accordance with such
design would be unsafe, and as actually erected was unsafe
an<l unworkable; that the elrnncellor erred in failing to find
that Spigel was negligent in failing to supervise the work
which he directed to he performed.
10. That the clumcollor erred in failing to find that the
complainant Spigel was liable to the respondent Surf Realty
Corporation on such respondent's c1·oss-claim; that the chancellor erred in failing to find that Spigel undertook and contractcl1 with this respondent to cause tho lane to he cleared,
~ncl to design, construct and complete or cause to be completed
a stmcture in roplacmnent of the indoor ballroom by August
5th, 1949, and at a total cost to owncl' not in excess of $25,000.00; that the chancellor erred in faili11g to find that owner
had no knowledge of tlie kind or type of stmcturo which
would bo erected to accomplish the desire object, nor any
knowledg·e of the kind, size or type of material to be used
and included in such structure to be erected; that the chancellor erred in failing to find that owner relied solely upon
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Spigel for such determination; that the chancellor erred in
failing to find that Spigel, with the knowledge of the owner's
business and the objeet which owner desired to accomplish,
undertook the responsibility for the result. and expressly
undertook and engaged and represented that the completed
whole would be usable and suitable for the purpose which
owner desired to accomplish, namely a structure to house its
guests in inclement weather in replacement of the indoor
ballroom.
11. That the chancellor erred in failing to find that the
complainant Spigel introduced the complainant D. ,V. Gregory to respondent Surf Realty Corporation as the general
contrador who would undertake the completion of
page 124 ~ the whole work contemplated and recommended
by the architect, and in failing to find that Spigel
represented that Gl'egory would do and complete the same at
a cost of not more than $25,000.00, and that Gregory would
complete the whole prior to August 5th, 1949; that the chancellor erred in failing to find that complainant Spigel caused
Gregory to contral't with respondent Surf Realty Corporation; that the chancellor erred in failing to find that complainant Spigel undertook with respondent Surf Realty Corporation that Spigel would be responsible for the performance of the entire undertaking.
12. That the chancellor erred in failing to find that complainant Spigel undertook and contrnctecl with respondent
Surf Realty Corporation that he wonld desig·n and make
proper plans and specifications for a structure in replacement
of the indoor ballroom which would accomplish the same purpose as the indoor ballroom had previously accomplished, and
that such structure if erected in accqrclance ·with the plans
and specifications would be suitable for the purpose which
owner desired to accomplish and would be safe and workable.
13. That the chancellor erred in failing to find that in addition to the express representations And warranties by Spigel,
under the facts and circumstances shown in the evidence, he
jmpliedly undertook and warranted the same result.
14. That the chancellor erred in failing to find that complainant Spigel induced complainant Surf Realty Corporation
to sign the contracts with Globe Iron Construction Company
upon the representation that such course was usual, although
a general contract covering the whole work lrnd been executed,
upon Spigel's represen1ation that steel suppliers required the
owner's direct obligation for payment; that the chancellor
erred in failing to find that complainant Spigel represented
to owner that its entire obligation for payment to Globe Iron
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Construction Company ·would be limited to $9,948.00, which
is the total of the figure stated in the two contracts with Globe
Iron Construction Company.
15. That the chancellor erred in failing to find that the
structure attempted to be erected was selected by complain~mt Spigel, and that his design for same, including the plans
and specifications, was insufficient and faulty and negligent
and that Spigel breached his contract with Surf Realty Corporation.
page 125 } 16. That the chancellor erred in failing to find
that complainant Spigel was negligent in supervising the work which he originally designed and directed to
be performed; that he was negligent in authorizing payments
for improper work, and that he intentionally acted against the
interest of respondent Surf Realty Corporation; that the
ehancellor erred in failing to find that the non-procurement of
.4
electric motors with which to operate the retractable roof
Rtructure was the fault of Spigel and was because, although
Spigel represented to owner that .they were on order, none
could be obtained by Spigel within the cost figures which h~'. ,, . "-',,:<-?>!.had given to owner nor within the time period which he had
represented to owner for completion of the structure.
17. That the chancellor erred in failing to find that the
defaults of Greg:ory, Mednick and Spigel resulted in proven
damage to Surf Realty Corporation, and that such damage was
greater than as found by the Special Master; that the chance1lor erred in failing to find that the defaults of each were
more vital and extensive than the Special Master found them
to be; that the chancellor erred in finding that the damages
clue to nfoclnick 's default were no more than $100.00; that the
chancellor erred in finding that respondent Surf Realty Corporation can collect from Spige] only if the amount of its
damage is uncollectable from Mednick.
18. That the chancellor erred in finding that Surf Realty
Corporation is not entitled to collect its loss of profits from
Spigel, Gregory and Mednick; that the chancellor erred in
finding that the evidence on loss of profits was speculative;
that tho chancellor erred in finding that Surf Realty Corporation had no interest in the profits which would have been
earned; that the chancellor erred in finding that the business
enterprise was operated by an entirely separate corporation.
19. That the chancellor erred ill" failing to find under the
evidence in this case, and by application of the law to such
evidence, that Spigel breached his several contracts with Surf
Realty Corporation and additionally is responsible to Surf
Realty Corporation for the defaults of Gregory; that Gregory
1

(:"//,
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breached his contract with Surf Realty Corporation and additionally is responsible for the defaults of Mednick; that
Mednick breached his contract and obligation with Surf
Healty Corporation and is liable to it beyond the
page 126 ~ amount of $100.00 for suc.h breach.
20. That the chancellor erred in failing to find
that Surf Realty Corporation has paid out $16,196.00 before
the institution of this suit and in this suit is entitled to recover back such sum less the value of the permanent struchue ( as distiuguii:;hecl from the retractable roof structure) ;
that the chancellor erred in failing to find that the value of
the permanent structure is no more than $7,000.00, and, therefore, this respondent is entitled to recover back the remaining $9,196.00 from Spigel and from Gregory; but that tlris
respondent is entitled to recover the money only once; that
1he chancellor erred in failing to find that Surf Realty Corporation suffered a loss of business (profits) by reason of
the default of Spigel and his lack of architectural skill, and his
negligence, and his failure to perform his contract, amounting to damages of $15,009.61 which it is entitled to recover
of Spigel and of Gregory, but the respondent is only entitled
to recover this money once.
21. That the chancellor erred in failing to find that respondent Surf Realty Corporation has proven damages of
$24,205.61 ·which it is entitled to recover of the complainant
Rpigel and of the complainant Gregory together with interest
and costs; that the chancellor erred in failing to find that the
respondent Surf Realty Corporation is entitled to recover at
least $9,118.00 of its total damages of $24,205.61 from the respondent l\fodnick.
22. rrhat the chancellor erred in allowing complainant Mec.1uick $925.00 for extras because the written contract between
the pa l'ties excluded any liability of Surf Realty Corporation
for extras, and because the architect Spigel in authorizing
these extras was not acting for Surf Realty Corporation, but _
was intentionally acting against its interest and in his own
interest as opposed to the interest of Surf Realty Corporation.
23. That the chancellor Erred in failing to find that the
complninant Spigel did not possess the necessary architectural qualifications to perform such an undertaking for Surf
Realty Corporation, and that he did not possess the professional knowledge or skill required for the performance of
such an undertaking; that the chancellor erred in failing to
find that complainant Gregory undertook the responsibility
for the performance of the whole in reliance on Spigel's capa-
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city, knowledge and skill; that the chancellor
erred in failing to find tl1at complainant Mednick
undertook and contracted to fabricate and erect
the retractable roof structure under Gregory with knowledge
that the idea was unworkable and that the plans were unsound; that the chancellO'r erred in failing to find that the
retractable roof structure as designed and attempted to be
erected, was unworkable unsafe and of no value and that the
respondent Surf Realty Corporation was damaged by the
actions and defaults of Spigel, Gregory and Mednick in varying particulars in a total sum of at least $24,205.61.
page 127
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SURF REALTY CORPORATION.
By W. R. ASHBURN,
Its Attorney.
:)I:

•

Filed. Aug. 1, 1951.
,JOHN V. FENTRESS, Clerk.
By E. W. AT\VOOD, D. C.
page 1-a
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Virginia:

In the Circuit Court of Princess Anne County.
James J. Standing, trading ·as Princess Anne Lumber Company, et als.,

v.
Surf Realty Corporation, a Virginia Corporation, et als. ,
NOTICE· OF APPEAL.
To l\fossrs. Paul ·w. Ackiss, William G. Maupin, James G.
:Martin, Chm·les L. Kaufman and Sam 'N. Na than, Attorneys
for the complainants and claimants.

PLEASE TAKE NOTICE that on the 4th day of ·.August,
1952, the undersigned will present to the Honorable Floyd E.
Kellam, Judge of the Circuit Court of Princess Anne County,
Virginia, at his office, Princess Anne Courthouse, Virgini_a,
at 10:00 o'clock A. i\L, a stenographic report of the testimony
and other proceedings had in the trial of the above entitled
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ca-qse, for certification by said Judge, and ,vill, on the same
date, make aP,plicat~on to the Clerk of said Court for a traniicript of the re~orcl in said case, for the purpose of presenting·
the sar,w to the Supreme Court of Appeals of Virginia with
a petitio:p for a writ of error and supersecleas to the final judgment of the trial Court,in said cause.

W. R. ASHBURN
H. l\L JARVIS
Legal service of the above notice is hereby accepted this
4th day of Aug., 1952.
P. W. ACKISS
Attorneys for the complainants
and claimants.
0---...,_-page 1-b ~ Virginia:
In the Circuit Court of Princess Anne County.
James J. Standing, trading as Princess Anne +.JUmber Company, et als.,

v.
Surf Realty Corporation, a Virginia Corporation, et als.
RECORD.
Stenographiq transcript of the testimony introduced and
proceedings had upon the trial of the above entitled case in
said Court on April 20, 1950, and succeeding days as shown
herein, before the Honorable li-,loyd E. Kellam, Judge of the
Circuit Court of Princess A~ne County, Virginia.
Present: Messrs. Paul ·w. Ackiss and William G. Maupin,
Attorneys for the complainants.
Mr. James G. Martin, Attorney for Sol Mednick, trading
as Globe Iron Construction Company.
·
Mr. Gharies L. Kaufman, Attorney for the National Bank
of Commerce of Norfolk and Pretlow Darden, who are respectively the holders of the debt secured by the two deeds of
hust which constitute first and second liens on the property
of the Surf Realty Corporation.
------
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page 1-c ~

Mr. Sam "\V. Nathan, Trµstee.
Messrs. Ashburn, Agelasto & Sellers (:Mr. Ashburn), Attorneys for the Surf Realty Corporation.
·
Virginia:
In the Circuit Court of Princess Am1e County.
James J. Standing, trading as Princess Anne Lumbe:r Company, D. W. Gregory and Bernard B. Spigel, Complainants,

v.
~urf Realty Corporation, a Virginia Corporation, Natiqna\ ~
Bank of Commerce of Norfolk, Virginia, S. T. Northern;
1
Trustee, Charles L. Kaufman, Trustee, Sam -w. Nathan,
Trustee, A. H. Foreman, Trustee, and all lien creditors
whose names are unknown, ~nd all other persons who are./----,.
or may be inter.ested in the subject matter to be sold o.r
disposed of in this suit whose names are unknown, all of1
which unknown parties are proceeded against by the general description of "Parties Unknown'', Respondents.
IN CHANCE:a,Y.

Depositions of witnesses taken before Thoma:s :&. Willco)t,
Esq., Commissioner in Chancery, at his office, National 'Bank
of Commerce Building, Norfolk, Virginia, April 20, 1950, at
10 :00 o'clock A. M., to be read as evidence in, the above enti tlecl ca use, pending in the Circuit Court of Princess Anne
County, Virgmia.
Appearances: Messrs. Paul W. A~kiss and Willia~ G. Maupin, .A.~torneys for the Gomplainants.
Mr. James G. l\tfartin, Attorney for Sol Mednick, trading as
Globe Iron Constructi9n Company.
·· Mr. Charles L. Kaufman, Attorney for the National Bank
of Co~merce of Norfolk and Pretlow Darden,, who are respeGtively the holder1;1 of the debt secured by the two ~~_eels of
trust which constitute -.qrst and second liens on the p·toperty
of the Surf Realty Corpo,·ation.
Mr. Sam W. Natham, Trustee.
..
.
Messrs. Ashburn, Agelasto & Sellers (Mr . .Ashburn), At..
torneys for the Surf Realty Corporation.

page 2}
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Mr. Kaufman: I would like to make the following stipulation:
The indebtedness secured by tl1e deed of trust from Audrey
I-I. Darden, and others, to S. T. Northern, Trustee, dated July
10, 1946, of record in the Clerk's Office of the Circuit Court
of Princess Anne County, Virginia, in Deed Book 237 at page
260 has a principal balance thereon at this time of
page 3 ~ $70,000.00 on wI1ich interest at the rate of 4% per
annun.1 ·has accrued from January 10, 1950, and the
indebtedness is secured by deed of trust of the Surf Realty
Corporation to Charles L. Kaufman, Trustee, dated October
1, 1947, recorded in said Clerk's Office in Deed Book 248 at
page 1, has an unpaid balance due thereon at this time in the
amount of $48,000.00, and interest at tlle rate of 4% per
annum has accrued thereon from October 1, 1949.
The holder of the indebtedness secured by the first mentioned deed of trnst is the National Bank of Commerce of
Norfolk, and the l10Iders of tI1e indebtedness secured by the
second deed of trust are Audrey H. Darden and S. T. Franz.
Mr....t\.shburn: The only thing I wish to verify, and it is
agreeable to me subject to verification of our records, is the
exact balance due on the deeds of trust. I don't now admit
the exact balance due.
The Commissioner: You are the debtor?
Mr . .Ashburn: Yes, we are the debtor.
The Commissioner: Did you want to leave ns, Mr. Kaufpage 4 ~

man!
Mr. Kaufman: Yes, I iliink I shall leave and
make room for somebody else.

l\fr. Ashburn: If tlie Commissioner please, I want to develop testimony in accordance with the sequence of events
concerning Mr. Standing's claim which I understand is for
material, and I think we first should go into the relations between the primary parties, the Sur:f Realty Corporation, l\Ir.
Bernard B. Spigel and :Mr. D. W. Gregory. Mr. Standing
claims under Mr. Gregory, if I am correctly informed.
Mr. Ackiss: Your Honor, here is what I expect to prove
by tllis witness, that he was trading with the Surf Beach Club
and his claim is for materials furnished.
Mr. Ashburn: ·what you have is a written general contract and it speaks for itself, and secondly, there is a second
contract in which Mr. Standing isn't concerned. I
page 5 ~ would like to take it up in sequence.
The Commissioner: ·without knowing anything
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about the controversy other than what is shown by the pleading·s, I would think that would be the natural way to do it, but
I don't know of any authority I have to require the complainants to proceed with any particular witness first. If they
have any reason for it, if seems to me they are in control.
Mr. Maupin: The theory of this thing is this, as far as Mr.
Standing is concerned, that he is prepared to testify that at
Mr. Kane's direction he sent certain lumber there that was
not pursuant to contract with anybody else. Once that is
established, Mr. Standing is out of the picture and we don't
have to bother with him any more.
The Commissioner: I think you are within your rights, if
you want to call him first.
~

1\.. . ·.
\

JAMES ,J. STANDING,
called as a witness on behalf of the complainant,
James J. Standing·, trading as Princess Anne Lumber Com- ,,. ------..
pany, having been first duly sworn, was examined and testit
fled as follows :
page 6

By Mr. Ackiss :
·Q. Please state your name.
A. James J. Standing.
Q. V\That is your business, Mr. StandingY
A. Princess Anne Lumber Company.
Q. You trade as the Princess Anne Lumber Company 1
A. Yes.
Q. Did you furnish any materials for the construction or
alteration of the Surf Be ach Club some time last year?
A. I did.
Q. Is this an itemized statement of your account (handing
paper to witness) Y
A. That is right.
Q. What is the total of it?
A. $2,100.00, I think-$2,182.00. I can't see without my
glasses.
Q. $2,182.72?
A. Yes.
0

Mr. Ackiss: I would like to introduce that and have it appropriately marked.
(Whereupon, the paper was marked "Exhibit 1. ")
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r .....
page 7

~

page 8

~

By Mr. Ackiss :
Q. To whom was that account charged?
A. Surf Beach Club.
Q. Did you have an account on your books in the name of
the Surf Beach Club direct
A. With the Surf Beach Club, yes, sir.
Q. You had your arrang·ements with whom t
A. Mr. Kane.
Q. After you had furnished your materials to the Surf
Beach Club did you present :Mr. Kane with an itemized bilH
A. I did.
Q. Do you remember when you presented that Y
A. The date I don't know. It was late in the summer.
Q. What was said, if anything, concerning payment¥
A. He· said he would take care of it.
Q. Did he make any objection as to the type of materials or
the character of materials furnished Y
A. No.
Q. Have you ever been paid ·1
A. Not yet.
Q. Did you undertake to file a mechanic's lien in the Clerk's
Office of Princess Anne County against this property for your
lien?
A. I did.
Mr. Ackiss: I would like to file the original notice and the original memorandum of mechanic's

lien.
("Whereupon, the papers were marked "Exhibit 2," and
"Exhibit 3. ")
Bv Mr. Ackiss:
.
"Q. :M:r. Standing, was anything said at any time w·hen you
presented the bill as to when you would be paid?
A. No, no definite date.
Q. What did you do after that regarding payment
A. I called him several times; that is about all.
Q. Wlia t did he say f
A. He said he was going to take care of it.
Q. How many times did you call him
A. Three or four times.
Q. :Mr. Standing·, all the lumber that you delivered and sold
to the Surf Beach Club, was it used on the premises which is
the subject of this suit!
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A. I would suppose that it was.
Q. All was delivered to that job?
A. All was delivered to that particular job..

Mr.. Ackiss: The witness is with you gentlemen.
page 9}

CROSS EXAMINATION.

By Mr. Ashburn:
Q. Mr. Standing, you have introduced as Exhibit 1 what
purports to be a statement of account containing listed deliveries beginning with June 7, 1949, I suppose, and extending through August 11, 1949. I want to ask you first whether
you had any written order for the.materials shown on the exhibit or any part of those materials?
A. No, I didn't have any written order, and on all of his
past bills I didn't have any written order either, in the last
coup~e of" years. Ever s~nce we have bee~ dealing with bi!P,.\,;,::/;;/,i.,.'/:\vfi
we didn't have any written order. I did know that Mr:.',:.
·
Gregory was doing the job and I did talk with Mr. Kane if
it was all right and he said yes, he was going to take care of
the materials.
Q. My next question is who was the individual who specified
to you the description of the materials that you should furnish!
A. Gave the orders for the materials 7
Q. Yes.
A. I talked with Mr. Kane before I took Mr. Gregory's
orders. He said Mr. Gregory was doing the job and wanted
me to furnish the materials..
Q. Do I understand Mr. Gregory was the person who specified what you should furnish T
A. Yes.
page 10 } Q. Was that done at one time or at intervals?
A. At intervals, just as he required it.
Q. All the specifications as to what you should furnish came
from Mr. D. W. Gregory!
A. That is right.
Q. Now, it is customary to transmit bills for material by
letter. Will you please produce any letter that you may have
in which vou submitted this bill to Mr. Jack Kane of the Surf
Realty Corporation 1·
A. I haven't any letters. I just presented him -a bill every
month.·
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Q. Will you please present your office copy of the bill whicl11
you say you presented at the end of June, 1949!
A. I don't think we have it here.
Q. Can you do so¥
A. Yes.
Q. Do you have it here?
.A. No, it isn't here.
Q. Will you please present your office copy of the bill which
you say you presented at July 31, 1949 t
A. All right.

(
r

By the Commissioner:
Q. You haven't any of them with you f
A. No.
.

~-'--,. page 11
'·.
.

~

The Commissioner: You want the office copies
of a)l?
Mr. Ashburn: Let me follow through.

By ]\fr. Ashburn:
Q. The last item shown on Exhibit 1 is dated August 11,
1949. I assume your position is that is the last item you furnished?
A. Yes.
Q. ·wm you please present any bills you have of the statement of account as presented by you on or after August 11,
1949!
A. All right.
Q. You don't have that with youf
.A. No. All we have is what you have in your Irnnd.
Q. l\fr. Standing, I want to ask you if it isn't a fact that
you never submitted any bill to the Surf Realty Corporation,
nor to Mr. Kane or anyone connected with tI1e Surf Realty
Corporation, until after you had :filed this mechanic's lien f
A. I mailed him a regular statement every month.
Q. Did you, yourself, mail it f
.A. I didn't, no, but the office did.
Q. How do you know it was mailed f
A. I have seen it done. In fact, I brought the bill to him
several times and he told me he would pay it if Mr. Gregory
would 0. K. it.
page 12 } Q. ·when was that, please?
A. Oh, it was after the last entry on there. In
August, is iU
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Q. Some time in August 1
A. Some time in August.
·
Q. What is the date when you filed your mechanic's lien 7
I\fr. Maupin: It is shown on there.
The Commissioner: October 12th.
Mr. Ashburn: October 12, 1949?
The Commissioner: The date it was recol'ded.

By Mr. Ashburn:
Q. that
I want
ask you
if it Corpotation
isn't a fact that
firstasintima. ·. ·. . ·.
tion
the toSurf
Realty
everthehad
to the ( \
amount of your claim didn't occur under these circumstances,
that on or about October 12, 1949, your attorney, Mr. Paul W.
'l
Ackiss, called Mr. Kane over the telephone at a time when you
were in Mr. Ackiss' office, and Mr. Ackiss said to Mr. Kane
that you were there for the purpose of having him file a me-··--·-.,. __
chanic 's lien, and isn't it the fact that he then said to MI~.
Ackiss in your presence tba t he had never even received a bill
for the amount due?
A. I don't know nothing about that.

By Mr. IVfaupin:
Q. "\Vhat was your answed
A. I don't know nothing about that.
~

By Mr. Ashburn:
Q. "\Vere you present in 1'Ir. Ackiss' office when
he called l\:Ir. Kane at your request concerning this?
A. I believe I was. I got after Paul several times.
Q. vVasn 't the conve1:sation substantially as I have questioned you about iU
A. I wouldn't know what the conversation, was.
Q. Mr. Standing, who is the first person who contacted you
in any manner concerning the furnishing- of material for this
pa rtieular construction job!
A. Mr. Kane. I made a special trip up to the club to talk
to him.
Q. ,vhen would you say that was f
A. Just before they started work on it. They had started
tea ring- clown on it.
.
Q. The substance of that conversation, if I understand you
correctly, was that Mr. D. W. Gregory as the general contractor was going to do and supervise the work and that the Surf
page 13
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Realty Corporation, under its agreement with Mr. Gregory,
was going· to pay for the materials f
A. As ·far as my part was concerned, it was. I didn't know
anything else other than mine.
Mr. Ashburn: I think that is all.
By Mr. Martin:
Q. What is Mr. Kane's connection with the Surf
page 14 } Realty Corporatio1i 1
f'

'

i

r'

Mr. Ashburn: He is president. You may put that on the
record.
A. They say he is president.
Mr. Martin: He was president and general manager?
Mr. Ashburn: As of that time, the record can show Mr.
Kane was president and he bad authority to act for the corporation, and what he did was the act of the corporation.

RE-DIRECT EXAMINATION.
By Mr. Ackiss:
.
Q. Did I understand you to say, Mr. Standing, that your
material was charg·ed to the Surf Realty CoqJoration?
A. I don't know how the charge is entered. It may be the
Surf Beach Club.
Q. The Surf Beach Club?
A. That is the way the orders have been entered.
Q. Did you ever make any demand on Mr. Gregory for pay·
ment of these bills Y
A. No, I didn't bother Mr. Gregory about it.
Q. "\VhyY
Mr. Ashburn: I object to "why".
Mr. Ackiss: All right. I think you asked him
clidn 'the do it for Mr. Gregory.
Mr. Ashburn: When you put Mr. Gregory's contract in
evidence yon will see from the terms of it that the understanding in effect between them was that the Surf Realty Corporation would pay for the materials in accordance with the contract.

pag·e 1.5 }
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The Commissioner: Have you any further. questions of
this witness t Do you want him to remain 1
Mr. Ackiss: We don't need him.
Mr. Ashburn: I may want to examine him at a later time,
if it becomes important, concerning these billings, but I don't
need him any further now.
The Commissioner: You may go, Mr. Standing. We may
have to call vou back at another time.
The Witness: 0. K..

D. W. GREGORY,
called as a witness on behalf of the complainant,
D. W. Gregory, having been first duly sworn, was examined
and testified as follows:

pag·e 16 }

By Mr. Ackiss:
Q. Will you please state your name, sir t
A. D. W. Gregory.
Q. Where do you live, Mr. Gregory?
A. Virginia Beach.
Q. How long have you lived at Virginia Beach, Princess
Anne County Y
A. All of my life.
Q. What is your age?
A. 56.
Q. What is your business, Mr. Gregory t
A. Building contractor.
Q. How long have you been engaged in that business!
A. _30 years.
Q. 30 years?
A. Yes, sir.
Q. Did you undertake to do some renovations for the Surf
·Beach Club, for Mr. Jack KaneY
A. Yes, sir.
Q. Did you have an agreement with him as to how you were
to be paidY
A. Yes, sir.
page 17 } Q. Look and see if this is the contract. Look at
that, Mr. Gregory, ~nd see if that is the contract
that you had with :Mr. Kane of the Surf Beach Club?
A. That is right, yes.
.
Q. The Surf Realty Corporation T
A. Yes.
Q. And the date of it is July 6, 19497
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'

A. Yes, sir.

Mr. Ashburn: I want to introduce that to be marked.
("Whereupon,

tl1ei

paper was marked "Exhibit 4. '')

By Mr. .Ackiss:
Q. Mr. Gregory, this contract with the Surf Realty Corporation refers to certain drawings and specifications maile
by Bernard Spigel and duly approved by W. B. Gallup, Build--., ing Inspector, on June 30, 1949. Please look at those plans
and see if they are the plans and specifications referred to
(.
in the agreement of July 6, 1949, marked Exhibit 4Y You may
answer the question. I asked you if those are the particular
plans and specifications referred to in the contract f
A. Yes, sir.
-~ - - , ~ - Q. On the right-hand corner it looks like it lias in pencil,
1
'
"Plans 0. K., 6/30/49, W. B. Gallup, Building· Inspector."
Are those the plans that you had and Mr. Kane had when the
contract was entered into!
A. Yes, sir.
page 18 ~ Q. That says '' Sheet 1.'' Is there any other
sheet? Is that the only sheet yon had Y It says,
'' Sheet 1,'' indicating there may be other sheets.
A. ·we bad another sheet. I don't know whether it was No.
1 or No. 2. It was just along these same lines.
Q. Did you undertake to carry out your part of the contract
of July 6, 1949, in accordance with these plans and sheet No.
2 ¥ Do you remember sheet No. 2 Y
A. I really don 1t.
/1

Mr. Ackiss: I would like
marked.

to have that appropriately

(Whereupon, the plans were marked ''Exhibit 5. '')
By Mr. Ackiss :
. Q. Will you please state briefly what you were required
to do under the contract of J nly 6, 1949 ¥
1\fr. Ashburn: I object to tl1at. The contract speaks for
itself as to what he is required to do. It is in writing and
complete.

1
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By Mr . .Ackiss:
Q. ·what did you do pursuant to that contra:cU
.
A. Carried·but the plans and specifications according'to the
architect, under the supervision ·of the architect.
Q. vVhen·did you start Work?
.A. June ·20th.
page 19 ~ Q. And when did you complete the alterations Y
A. July 27th.
.
Q. When did you present Mt. Kalie with a st~tement for the
services and materials which wete · charg·ed to you on labor ·
A. which
Around-the
architect called for an estimate of the costs
bills
you paid¥
ttbout every ten days.·
Q. Did you furnish a copy of the estimated cost to Mr.
Kane?
A. No.
Q. You furnished it only 'to Mr.· Bernard Spigel, the archi-:tect t
A. Yes. I to1d him what·it ,vas.
'Mr. Ashburn: I understand that is simply a tabulation of
this plaintiff's claim?
Mr. Ackiss: I am going to put in every bill and substa'ntiate it.
By Mr. Ackiss:
·Q. Mr. Gregory, is this a tabulation of all monies expen(led ·
by you, including your fixed fee of $2200.00?
A. Yes.
Q. And the total is how much Y
A. $4930.43.
Q. Now, the first item on your sheet is pai<). to Taylor.
Parker Company, Incorporated, $8.157
page 20 ~ .A. Yes.
.,
.
Q. Is this the· bill paid Taylor-Padrnr Company
for $8.15?
A. Yes, sir.
Q~ .Has that be·en paid?
A. ·Yes, sir.·
Q. Did you pay it 1·
A. Yes, sir.

Mr. Ashburn: ·what is the date of·it, Mr. Ackiss?
Mr. Ackiss: It looks like 7/22/49.

. - -.,_· .· · ·-· ·•·-.·.
'l
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Mr. Maupin: 7/23/49, as I read it.
Mr. Ashburn: All right.
ifr . .Ackiss: I would like to have that marked.
The Commissioner: He offers in evidence the tabulation
which will be "Exhibit 6." He offers in evidence receipted
bill of Taylor-Parker Company, which will be '' Exhibit 6-A.''
By l\fr. Ackiss:
Q. I hand you a bill of Floyd T. Deary of $4.50 marked paid.
Did you pay that, Mr. Gregory!
.A.. Yes, sir.

I

i

'

(The paper was marked "Exhibit 6-B. ")

Bv Mr. Ackiss:
•Q. The next one is statement of the Oceana Block Works,
$590.50. Is that the correct amount that you paid Y
page 21 ~ A. Yes, sir.
Q. .And the last sheet of this statement shows the
credits which were allowed to the debtor?
A. Yes, sir.
Mr. .Ackiss·: I offer that.
(Whereupon, the papers were marked '' Exhibit 6-C. '')
By l\fr. Ackiss:
Q. Mr. Gregory, here is a bill from the Virginia State
Motor Company, $20.00. Is that a correct statement and paid
by you Y
A. Yes, sir.
Mr. Ackiss : I offer that.
(Whereupon, the paper was marked "Exhibit 6-D.")
By 1\fr. .Ackiss:
Q. Mr. Gregory, here is an itemized statement of the Os:.

born Construction Company totaling $2975.91. .A.re th~se
statements correct and were they paid by you?
A. To the best of my knowledge, yes.
Mr. .Ackiss: I offer that.
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(Whereupon, the statement was marke¢1 "Exhibit 6-E. "}

Bv Mr. Ackiss:
...Q. The next is an itemized statement of Walter Marshall,
roofing-guttering, dated August 27, 1949, $946.50. Is that a
correct itemized statement that you paid, that bill!
page 22 } A. Yes, sir.
Mr. Ackiss : I offer that.
(Whereupon, the statemen·t was marked ''Exhibit 6-F. ")
By Mr. Ackiss:
Q. I hand you an itemized statement of carpenter labor
totaling $3251.95, giving the name of each carpenter, the days
he worked, the hours and the payroll. Did you pay that?
A. Yes, sir.
Q. Is that correcU
.A. That is correct.
'

I

Mr. Ackiss: I offer that.
(Whereupon, the statement was marked '' Exhibit 6-G.' ')
By Mr. Ackiss:
Q. I show you the original Princess Anne County building
permit dated July 23, 1949, $66.00. Did you pay that item Y
A. Yes, sir.
Mr. Ackiss: I offer that.
(Whereupon, the paper was marked "Exhibit 6-H.")
By Mr. Ackiss :
·
Q. I hand you a statement from Ocie Woodhouse for brick
and block labor, $802.54. Is that all of the brick and block
labor done on this job?
A. Yes, Sir.
page 23 ~ Q. Did you pay thatf
A. Yes, sir.
Mr. Ackiss : I offer that.
(Whereupon, the paper was marked "Exhibit 6-I. ,,)
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By Mr. Ackiss: .
Q. I next hand you an itemized statement of the Fuel, Feed
and Buikling Supplies Corporation showing a· running ·account beginning June 21,; 1949; and the las.t item seems to be
ch~rged .on .. August 13, 1949, · totaling · $1264.38. Is this a
statement from the Fuel,· Feed and -Building Supplies Corporation, and have you paid that item·¥ ·
A. No, sir.
Q. You haven't paid that item but it is charged to n.:W.
Greg(?ryf
A. That is right.
1

(

l\Ir. Ackiss: I offer that.

(Whereupon, the P1:lper was· marked ·"Exhibit 6-J. ") ·

~-, · -Bv Mr. Ackiss :
,
"'Q. That totals, according to your schedule, $9980A3. That
is correct, isn't it?
A. Yes, sir.
Q. You have a credit of $5000.00 against that item, do you
not?
A. Yes, sir.
Q. Do you know when that was paid 1
A. August 12th, as well as I remember.
pag~ 24 } Q~ August 12, 1919·¥ .
A.· Yes.
Q. And it leaves a balance of $4930.43 for materials and
labor furnished on this job; is that correcU
A. Yes, sir.
Q. Did all _of the materials and labor shown on the itemized
schedule go in the Surf Beach -Club job Y
A. Yes,. sir.
..
Q. Your contract pi:ovides for a fixed fee for supervision of
the construction pf 1=iow much money¥
Mr. Ashburn: The contract speaks for -ihi~If. · I object·to
counsel's construction of it.
By Mr. Ackiss :
Q. vVhat was it °l
A. $2200.00.
Q. $22PQ.OO for whaU
A. For the work on these plans and specifications.
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Q. Adding $2200.00 to the $4930.43, the total amount of
your claim is $7130.43 l
A. Yes.
Q. ·Has the balance of $7130.43 been paid 1
A. No, sir.
Q. Did you have any conYersation with Mr. Kane with reference to the payment of same 1
A. Yes, sir.
page 25 ~ Q. Do you remember when you had that conversation f
A. The last one I had was August 12th when he paid me the
$5000.00.
Q. Tell his Honor what that conversation was.
A. vVell, I had the cost bills. That is not the first time I
had the cost bills with me. I had them statements before that,
and he said be could not pay me, that he had spent the money
he intended to pay me, that he paid the Globe Iron Works. . ...,.
Q. Did he make any objection or any criticisms to any wa.:rr~/i'/i',Y,,:.:H.c:,;
vou had done¥
., A. No.
Q. Did you employ me, acting as your attorney, in an effort
to collect this?
A. Yes. I would like to say he told me on that day for me>.(

By the Commissioner:
Q. This is l\fr. Kane you have reference to?
A. Yes. He told me on that day to hold everything, that he
would pay me.
By Mr. Ackiss :
Q. On August 12th Y
A. Yes.
Q. Has the balance of $7130.43 been paid Y
A. No, sir.
page 26 ~ Q. Did you file a mechanic's lien against the
property¥
A. Yes, sir.
i\Ir. Ackiss: Your Honor, this notice I would like to introduce to be appropriately marked, also the original memorandum of mechanic's lien.
· (Whereupon, the papers were marked ''Exhibit 7," and
"Exhibit 8.")
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By Mr. Ackiss :
Q. When did you complete the contract?
A. I completed this contract I had with him on July 27th.
That was our last day, from the Court order.
Q. Did you have any conversation with Mr. Kane on that
particular day, July 27th?
A. Yes, sir.
Q. Do you recall who was present t
A. Mr. Carter representing· Bernard Spigel, and Mr. Ferrell was there.
Q. ·wm you tell his Honor what took place on July 27th, at
the completion of your job?
A. "\Ve completed this contract and brought the street to a
,general grade on that day, in the afternoon, I would say, and
,it was completed except a little bit of cornice work around the
entrance that he pointed out and wanted completed. .
Q. vVho pointed it out to you?
A.. Mr. Kane.
page 27 ~ Q. He said nothing about defective workmanship
or materials i
A. No, sir.
Q. At the time you entered into the contract with the Surf
Realty Corporation in accordance with these plans and specifications, was anything shown on the plans with reference to
a retractable roof?
A. No, sir.
Q. Was a retractable roof contemplated at that timef
1

<1:r--·

Mr. Ashburn: If the Commissioner please, if this is an attempt to vary the terms of the written contract, I object to it.
Mr. Maupin: It is not. It is to establish the contract.
l\Ir. Ashburn: The contract speaks for itself. I think the
date of it is July 6th.
Mr. Ackiss: I can't read the plans. I am not an architect.
I am asking him if there was a roof on it.
The Commissioner: Your question was whether the cont.ract contemplated it. I think that speaks for itself.
Mr. :Maupin: It is a part of the plans. The plans are a
part of the contract.
The Commissioner: Go ahead subject to the objection.
page 28

~

By l\,f r. Ackiss :
Q. Can you answer thaU
A. Whether any sliding roof was on it t
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Q. Yes.
A. No, sir.

By the Commissioner!
Q. ·wm you point out to me on this blueprint which has
been introduced in evidence the part that indicates the .roof
and the kind of roof to be put on?
A. Flat roof covering this area, the new part where we
built in here (indicating).
·
Q. What I call the top line is what indicates the roof?

th::~::;:::~::~\::~\::o::::::::~::r::::~::·s::: .··,

"this," it is an area running from the left to the right on the
·,
lower part of the plans which is defined by a dotted line at its
lower edge.
. / ---~'""
The Commissioner: With the designation "RW."
Mr. Maupin: RW, meaning right of way.
By Mr. Ackiss:
Q. After July 27th did you do any work at the Surf Club?
A. Yes, sir. I was asked to.
page 29 } Q. By whom Y
A. By Mr. Carter.
Q. From whose office?
A. Sid
Q. Who is he with V
A. Bernard Spigel 's office.
By the Commissioner:
Q. Mr. Carter is an associate of 1\fr. Spigel or an employee?
A. Yes. We bolted the plywood to the roof s~ction of the
sliding roof.
Bv Mr. Ackiss:

·q.

How much did that amount tot
A. The labor cost was in what I introduced.
Q. What did the labor cost amount to, approximatelyt
A. I don't know exactly right now.
Q. How long did it take to do iU
A. It would-take about two days, I would say.
Q. Did you do any other work other than bolting the plyboard to the roofY
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I
r

A. Yes, we built two roof sections in connection with the
sliding roof.
Q. At whose direction f
A. At Mr. Carter's direction.
Q. That was done when Y
page 30} A. That was done along about August 1st.
Q. Did you superintend the construction of the
iron fabrication for the retractable roof¥
A. No, sir.
Q. Or its installation r
A. No, sir.
Mr. Ashburn: Superintend it, did you sayY
Mr. Ackiss: Yes.
The Witness: No, sir.

By Mr. Ackiss:
Q. Did you have anything to do with the erection, construction or designingMr. Ashburn: I object for this reason: I have no objection to Mr. Gregory stating what he did, in fact, do, but I point
out that his agreement purports to be a comprehensive general contract for the doing of everything that was done.
The Commissioner: The contract speaks for itself.
By Mr. Ackiss:
Q. Were you requested to do anything outside of the contractA. I was requestedQ. Other thanThe Commissioner: ·wait a minute, :Mr. Ackiss.
page 31 } By Mr. Ackiss:
Q. Did you answer whether or not yon had anything to do with the iron?
A. I didn't.
- Q. During the course of your work from June 20th until·
July 27th who was on the job advising you ,vhat to doY
A. Mr. Carter.
Q. Anyone else?
A. Mr. Spigel was there from time to time.
Q. Anyone else directing your activities!
.
-

___

...

.,--

~
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A. And Mr. Kane was there·;
Q. Ho\v often was ·Mr. Kane ther·e? ·
.
A. He ,Vas there ·off and oh every day. ; · . . . ·: ··
Q.. After ·Atlgust 12, _1949, when you ·were··paiq $5000.00,
did you get 'a certi'ficate=from ]\fr~ ~pigel ·ou_the' o.:wner to pay
the balance due?
·,
· ·
,
:.A.'· Yes,
i: • ·
•
.. :
Q. And the balance due for materials, labor and 1supplies
amounted to $4930.43, and that is what the certificate. states; is
that correct f
A. Yes, sir.
1

sir. .

Mr. Ashburn: We object to the certificate because we have
never seen it before.
. The Commissioner: Do you want to examine it now f ·
·
Ml'. Ashbutn: I have looked at it..· .I-have ieen
page 32 ~ it today.
.
Mr. Ackiss:· I would like to offer that.

<-

·

(The paper was marked "Exhibit 9. ")
'The· Com:missioneT: It is introduced subject to the objection.
. . .
. ..
.. , , Mr. Ashburn: It bears· no date, I cali your Honor's·· attention to.
·
By the Commissioner:
Q. Did yon make any alterations or changes at the direction
of ]\fr. Kan~ during the course of construction an4 alterations!
·.
.
.
,
A. I made them under the dfrection of l\ir. Carter._
Q. Mr. Carter was presentf
-.
A. Yes, sir.
Q. And ::M:r. Kane was also present, was he?
- A. Yes, a number of times.
Q. And discussions went on between the three of you as to
the. changes 7
· A. Yes.·
•) .
Q. Just verbal, or written l
A. Sir?
Q. ·were the orders for the changes verbal or· written Y
A. Verbal, yes, sir.
Mr. Ackiss: I think that is all.

"'\

)

\

-- · -
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page 33

~

By the Commissioner:
Q. You said on your direct examination, M:r..
Gregory, that Mr. Kane or someone took exception to some
work around near the cornice. Did you correct that f
A. That was on a little section still outside the street.
Q. vVas that corrected?
A. I don't believe we ever completed that little bit of cornice work.

By Mr. Ackiss:
Q. ,vhat would that have amounted to in dollars and cents f
A. It would have amounted to a few hours work.
Q. In dollars and cents how much t
A. I ·would say $15.00.
Q.. How did that occur, and why¥
A. They asked me to start work on the roof sections and
we never did get around to it.
Q. During the course of construction were you ever stopped
by Mr. Spigel, l\fr. Carter or Mr. Kane?
A. On the construction?
Q. During the construction?
A. Yes, we were stopped several days in the early part of it..
. Q. At whose direction Y
A. At the direction of :Mr. Carter.
Q. Do you know why you were stopped f
page 34 ~ A. Yes, sir.
Q. Will you tell his Honor why?
A. While they were negotiating with Mrs. James.
Q. About what?
.A. Trying to get together on the right of way.
Q. Your work had to do with what Y
A. To clearing the right of way.
Q. That was the alley that ran throug·h the beach clubf
A. Yes, sir.
Q. Did that involve the demolitio1;1 of buildings or tearing
down the ones on the right of way?
A. Yes, sir.
Q. Do you know whether or not it had to be done within a
specified time Y
A. Yes, sir.
Q. What was the time f
A. 30 days.

BY the Commissioner :.
. Q. From when t
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A. From June 20th.

The Commissioner: Was that the Court order he has reference to?
Mr. Ashburn: Yes, sir.

Bv the Commissioner :
•
Q. From June whaU
page 35 } A. June 20th.
By Mr. Ackiss :

Q. Do you know whether or not there was a penalty if the
right of way or lane was not cleared within a 30 day periocl 1
A. I was told so, yes.
Q. Do you .know what penalty?
A. I understood it was $300.00 a day.
Mr. Ackiss: I think the. witness is with you.

CROSS EXAMINATION.

By Mr. Ashburn:
Q. Mr. Gregory, what individual first contacted you concerning the undertaking of the construction work to be done
at the Surf Club!
A. We had a meeting, Mr. Carter and Mr. Kane.
Q. vVhat I wish to know particularly is the individual that
first sought to interest you in becoming contractor for the
workY
A. Mr. Spigel.
Q. Mr. Bernard Spigel f
A~ Yes.
Q. The architect t
A. Yes.
Q. Do you have any idea from memory about when it was·
that he first contacted you concerning iU
page 36 ~ A. Yes, sir.
Q. When was itY
A. It was on the morning of the 20th.
Q. That would be June 20th, I take itf
A. Yes.
Q. ·was your conversation with him at his office or.at your
office, or where was iU
A. No, sir; it was at the Surf Beach Club.

i\

·,

·)
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Q. Mr. Spigel asked you to meet him· there Y
A.. He asked me to meet Mr. Warren Carter there.
~ Q; ·Pursuant to that request you went ·thefe and met !fr..
Carter!
A.. Yes.
· -·
Q. Whom yon understood to be his e:rµpJoye~ -anc;l_ repr~senta tive f
··
: : /·
A. That is right, sir.
Q. At that time did Mr. Carter have any plans or any specifications which he exhibited to vou T
/'
A.. I can't recall. The meeting didn't last but a few minutes as far as I was concerned because I was asked to start
the job immediately, by 2 :00 o'clock. I was to get it started
/
immediately.
. ..
·
Q. Isn't it a fact th~t. the first' thing which had .to be done
.
was the clearing of the land involving tearing down
~~- ]>age 37 ~ the ~xisting builcli,ngsY
.
A. Yes. ·
,:. · · · · ·
·
· - · Q. .And it was that- poJ·tion.(of. the work you were asked to
start immediately?·
'· - ·' · -·
-·
A. Yes.
Q. And you consented to do so f
A.. Yes.
Q. And put men to ,vork clearing the land which involved
the tearing 9-own of the existing stn1etures ¥
A. Yes.
Q. For that purpose, do you recall whether or not you used
the services ·of the Osborn Construction Company?
A. Yes, sir, I used some of his men.
Q. And I suppose some forema:q. :was there in addition to
those men!
: · ·· .·
' ·
.: .
A.. Yes.
,:.
Q. Do you know who it was f
.A.. Mr. Osborn was there, as near as I can remember.
Q. The first phase of the work1 namely, the tearing down of
the existing structures and clearing of the land required about
how much time¥
· ·
A. How much time Y
Q. Yes.
A. We were there 27 ·days, as near as I remember, compJet_ing the job. .
·
Q. In allf
page 38 ~ A. Yes.
Q. But do you remember at what point the clear-
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ing of the land and the tearing down of those structures which
had previously been on the land was ended!
A. I don't think it was ended only just a few days before
we completed the job.
Q. Now, Mr. Gregory, give us your best knowledge as to
when Mr. Spigel 's office, either by Mr. Spigel himself or Mr.
Carter, presented you with the plans and specifications covering the new construction which was to be performed I
A. I don't know exactly what <lay we received those. I
know we got a permit as soon as-within a few days of the
time that was signed, I would say. I think that is correct.
Mr. Maupin: The permit appears to have been issued on
6/30/49 by Mr. Gallup.

\

By Mr. Ash burn :
~'";"--,
Q. ·would you say, Mr. Gregory, you probably had this·
blueprint which has been introduced as Exhibit No. 5 at J@:~
30, 1949·1

A.
Q.
A.
Q.

At June 30, 1949?
Yes.
I wouldn't say.
You are referring to procuring a building per~it Y
A. Yes.
page 39 ~ Q. ·was it not necessary or did you not present
the blueprint in order to get the permit?
A. Yes.
Q. If this bears notation '' Approved 6/30/49, vV. B. Gallup,
Building Inspector,'' it would indicate it was available and
had been presented to him at that time?
A. Yes, sir.
The Commissioner: He said the notation by Gallup 1s
dated June 30th 1
Mr. Ashburn: Yes. It is on the blueprint "6/30/49."
The Commissioner: All right.
By Mr. Ashburn :
Q. Is it your memory that this is the only plan that was
furnished you by Bernard Spigel or his representative?
A. No, sir, I woulcln 't like to say that. Probably there was
son~e changes, slight changes, made in some doors or something. I think probably he changed that somewhere.
Q. It is your recollection that the blueprint, Exhibit 5, is
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the only plan or blueprint initially given you in the first instance f
A. This one?
Q. Yes.
A. As far as I can remember, sir.
page 40 ~ Q. vVell, now, Mr. Gregory, did the architect
furnish you with any specifications accompanying
the plans?
A. No, the only thing was the contract, and he advised the
materials that were to go in the building.
Q. He didn't give you in writing a designation of those
materials, or any specifications?
A. No.
Q. Was it on the basis of this plan that you caused to be
drawn the contract which is dated. July 6, 1949, Exhibit No.
4¥
A. What is thaU
Q. ·was it on the basis of this plan that you caused the
contract between the Surf Realty Corporation and yourself,
which is dated July 6th, to be drawn?
A. Yes.
Q. And that contract was drawn by Mr. P. ,v. Ackiss¥
A. Yes.
Q. Your attorney?
A. Yes, on the advice of Mr. Kane.
Q. After it was completed it was signed by you and presented to the Surf R~alty Corporation and signed in behalf
of the corporation?
A. Yes.
Q. ell, now, Mr. Gregory, it is one of the provisions of
this contract, that you will, '' Provide such good, proper, and
sufficient materials of all kinds whatsoever as shall
page 41 ~ be proper and sufficient for the completing and finishing of all of said alterations and remodeling of·
the afore said building.'' You remember that is set forth in it 1
A. Yes, and these particular plans.
Q. Yes.
A. Yes, sir.
Q. In all of the work that was to be done there, was it not 1
A. I wouldn't say all of the work that was done there.
Q. Well, was to be done?
A. The only agreement I had there was with these plans we
have here. That is the only agreement I had.
Q. The agreement which you had was this writing!

,v
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A. Yes.
Q. Mr. GregoryA. I would like to make one statement. We were supposed
io use all of the salvage material possible. Some of that was,
I ,would say, somewhat damaged, but I would say it was good
construction.
Q. Well, now, Mr. Gregory, it was contemplated that the
ultimate cost to the owner would be about $22,000.00?
A. That is what they-we didn't have any time to get any
estimates up, and that was more of a guess, what this was
going to cost.
page 42 } Q. That is what was contemplated by the parties Y
A. By this plan to get the permit.
\.
A. And it was at that time in contemplation between you
and the Surf Realty Corporation f
A. Yes.
Q. Tl1at is the reason your fee was fixed at $2200.00, 10% t
A. I didn't know exactly what this was going to cost. .lr./-::::::i{:):v·4;:,:,:AJ
asked for a fee of $2200.00, and it was $2500.00 because I had!··.:,· ·
to stop all of my work, all the work I had under construction.
I l1ad to stop that. It was very expensive to me.
Q. I wasn't questioning the-

Mr. Maupin: I think he has answered the question.

A. I asked for $2,500.00 and Mr. Kane thoug·ht that was a
little high.
Bv J\fr. Ashburn:
·Q. You agreed upon $2200.00 predicated on an estimated or
supposed cost of $22,000.00 Y
·
A. It was not put on there because that would not have
worked out, because I asked for $2500.00.
Q. The plan itself shows an approximate cost of $22,000.00,
does it?
A. Yes.
~

Mr. Maupin: You say the plan itself shows it.
It is a pencil notation showing that, isn't iU
The ·witness: ·n is just an estimation.

page 43

Bv Mr. Ashburn:
"Q. An estimated cost of $22,000.00 on the building permit.
You obtained the building permit from the Building Inspector Y
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A. Yes. I wasn't assuming that on the cost of $22,000.00.
I did ask him for $2500.00. I think it is on this and marked
out.

By Mr. Ackiss:
Q. On Exhibit No. 4 T

A. Yes. This was what I would say is a horseback figure
for the permit.

r

By Mr. Ashburn:
Q. It was discussed between tI1e Surf Realty Corporation
represented by Mr. Kane, Mr. Carter of Spigel 's office and
yourself, was it not 1

A. All of this come up between Mr. Kane and I.
Q. "\Vas the figure of $22,000.00 not discussed between Mr.
r;7:r:- -.. Kane and you f
A. No, sir.
Q. Not in any respect?
A. I don't remember. I don't remember that part of it
coming up. He just signed. He said he thought
page 44 ~ a $2500.00 fee was too high.
Q. Well, now, Mr. Gregory, the contract provides at tlie top of the second page : '' It is further agreed by
and between the said parties that all materials and labor furnished shall be paid for by the owner every fifteen (15) days
during the construction.''
Now, I want to ask you when you first submitted to the
Surf Realty Corporation any bills by sub-contractors or estimates of expenditures made by you f
A. The first bills that I presented to him were around the
first of August, I believe, showing how the cost on the construction was running.
Q. You told him from time to time how the cost was running!
A. Yes, I did.
Q. But as to tlic actual presentation of biIIs, you are unnble to state when any were presented 1
A. I think it was around the first of August.
Q. Do you recall actually the presentation of any bills or
estimate?
A. Yes, sir; I had the amount of those bills with me. I
cal'l'ied them around several days.
Q. Do you recall presenting them to l\£r. Kane Y
A.. I had them in my hand but he seemed to be so busy he
didn't have time to discuss it with me.

·- ---- --""""" .... "J
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Q. So you never actually presented them for
that reason?
A. I had them with me.
Q. You clidn 't deliver them to him 1
A. I was talking to him. I was asking him for money.
Q. Mr. Gregory, isn't this actually w'liat happened; isn't
it the fact that on or about the 12th of August you said you
would like to have some money on account of the work, and
in reply to that request didn't Mr. Kane ask you when you
were going to get the bills up 1
., .
· . ·.
A. I had the bills up before that and had the amount of
them with me.
Q. Follow me throughA. Yes.
Q. Didn't you say you were assembling the bills and would
have them in a few days?
A. The bills on the labor we had not gotten up, all of the~
labor, at that time.
Q. Di<ln 't you say to Mr. Kane the cost to that time had run
to about $6000.00?
A. Had run to $6000.00 f
Q. At that time V
A. Around the 12th 1
Q. Yes.
A. No, sir.
page 46 ~
Q. Didn't he say he would give you a check for
$5000.00, and did you not say that was satisfactory
at that time?
A. I don't recall saying it was satisfactory when the bills
would amount to $10,000.00. I had been asking him for money
several times before.
Q. vVas the check for $5000.00 delivered to you personally?
A. Yes.
·
Q. By .Mr. Kane? .
A. Yes.
Q. Diel you leave with hi~ any statement or anything when
it was delivered to you f
.
A. No. I had the statements with me but he seemed to be
page 45

Supreme Court of Appeals of Virginia

90

D. JV. Gregory.

/

(

thought I would have 30 days to pay the Globe Iron people.
You hold everything and I will pay you.''
Q. So you didn't leave any statement with him f
A. No.
A. And didn't at any time thereafter leave any statement
with him?
A. No, because he told me he would get in touch with me.
Something else I would like to say is he said he ·
page 47 ~ didn't have the money, he had somebody attempting to get it and he would get in touch with me, to
hold everything, and as soon as he got the money he would
get in touch with me.
Q. So you have never, either before August 12th or after
August 12th, sent the Surf Realty Corporation any statement of what vou claim was due?
A. No. I did exactly what Mr. Kane asked me to do. I
asked Mr. Ackiss to get in touch with him and he did so.
Q. In your direct examination you stated the architect
called for estimates of cost every ten days?
A. Approximately. It may have been ten or fifteen days.
Q. Did you ever furnish the architect any of those interim
estimates of costs?
A. Only verbally. He said the cost was running all right.
Q. You have testified on direct examination that your men
stopped work on July 27th, if I understood you correctly?
A. We completed these plans.
Q. Are you trying to separate one phase of the work from
another?
A. I am only trying to carry out what I agreed to do. I
didn't know what the other work was.
page 48

~

Mr. Ashburn: I move to strike out the answer
as not responsive to the question, Mr. Commissioner.

By 1\fr. Ashburn:
Q. How do you reconcile that statement with the supporting bills which you have introduced in evidence ·with Exhibit
No. 6, which show the delivery of materials through late in
August!
A. That is something that they-it was ordered. You are
referring to Mr. Standing?
Q. I am referring to all of those bills they put in evidence.
For example, the Oceana Block "\Vorks, according to its state-
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ment, furnished material at the job as late as August 24th,
clidn 't it, and the men laid all of that material¥
A. I think that was some hauling he did.
Q. Well, Mr. Marshall, the roofer, was sub-contractor under you, was he Y
.A. Yes.
Q. His statement shows work done as late as the 27th of
August, 1949 f
A. That was some work I was asked to do as an extra. I
didn't know anything about it until I was asked to do it probably a few days before.
Q. lVIr. Gregory, look at your carpentry bills, Exhibit 6-G,
and you will find payments made to carpenters as late as
August 13th.
A.. That was some work I was asked to do on this roof.
Q. And your men were working then t
page 49 } A. They were doing some extra work on there,
yes.
Q. Why do you say it was extra work?
A. Because I didn't have any agreement to do that work.
Q. These carpentry bills that you have introduced in evidence don't begin until August 3rd, do they?
A. This is-I haven't got the itemized statement of this
here; that is, at the beginning, I don't have that with me.
Q. The last ~ork shown to have been done by the carpenters
is August 13th?
A. Yes.
Q. As a matter of fact, it shows continuous work on every
day from August 3rd through August 13th; is that not the
factf
A. Through August 13th 7
Q. From August 3rd through August 13th?
A. Yes. That was some extra work I had.
Q. What was the nature of that work, boltingA. I don't know whether that was bolting the plywood to
the roof section or building the roof decks in connection with

it.

-

Q. Isn't it true that your forces poured the footings to set
the steel work in?
A. Yes, Mr. Osborn poured the footings.
page 50 }- Q. He was working under you and for you; is
that not right?
.
A. He just poured the concrete footings we were asked to
<lo. Mr. Carter asked us to pour them.
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Q. Your forces put all of the plywood roofing on the iron
structure, did it not¥
A. Yes.
Q. Your forces also caulked the completed roof, did it not ·r
A. Caulked it under Mr. Carter's direction.
Q. Did you paint iU
A. No, sir. We didn't paint it~ It was supposed to be
painted.
Q. 1Nell, now, Mr. Gregory, when the owner expressed to
you the fact that what had been done was unsatisfactory and
would not work, you said that was the architect's fault, didn't
you?
A. I expressed it this way, that I didn't know the first thing
I
about a sliding roof and still state that, Mr. Ashburn. I don't
know the first thing about the thing. I never heard of one
~--.. . before.
/f>
Q. vV ell-

(

1

l\fr. Maupin: I don't think that he Irnd finished his answer.
A. I said I had never heard of one before.
page 51

~

By Mr. Ashburn:
Q. Did you not say in substance that you were
going to wash your hands of the whole thing and ·walk away
fromiU
·
A. I don't recall saying that. I stayed there until I was ordered to stop by the architect.
Q. You are referring to Mr. Spigel or his employee, Mr.
Carted
. A. That is right.
Q. ~fr. Gregory, did you get from Mr. Kane under date of
August 16, 1949, the letter, the original of which this is a
car hon copy t
Mr. Maupin: Just a moment before you answer that. Let's
read the letter over. He wants to know whether you got the
letter of which this is a carbon.
l\f r. l\Iartin: Let me see that, please.
Mr. Maupin: I beg your pardon.

A. Yes, sir. I was on a trip at that time and I received
it about a week or ten days later.
Mr. Ashburn: Your Honor, we offer this.
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(The letter was read and marked "Exhibit 10. ")
By Mr. Ashburn:
Q. Now, Mr. Gregory, did you answer that letterV
A. No, sir; The reason why I didn't, I sent my men back
on Monday to do any necessary ,vork to be done there under
the instructions of Mr. Carter, and he was told
page 52 ~ by a representative of :Mr. Kane that he didn't want
anyMr. Ashburn: I object to what somebody else was told.

)

The ,vitness: All right, sir.

\

By Mr. Ashburn:
Q. You didn't answer it.
A. No, sir.
Q. \Vell, now, that letter refers to an enclosure with it wbi~,1,/J;·:'-"· .,.,;;
was a copy of a letter from Mr. Kane to Mr. Spigel. Is this a
copy of what was enclosed with it when it came to you·?

·-·-

Mr. Maupin: Before you answer, Mr. Gregory, let's see
that. Mr. Martin, I thiuk, will want to see that, too.
The Commissioner: Do you say this is the letter, Mr.
Gregoryf
Mr. Maupin: The question was whether you received that
enclosure with your letter.
A. Yes, sir.
Mr. Ashburn: I offer this in evidence.
(The letter was thereupon read and marked "Exhibit 11. ")
By Mr. Ashburn:
Q. Now·, Mr. Gregory, concerning what I call the iron structure and roof over the iron structure, did you at
page 53 ~ any time advise Mr. Kane while it was being put
up that it wouhln 't work and was no good 41A. No, si.r.
Q. You did notf
A. No.
Q. Did you express any opinion on the subjoot at all t
A. No, sir.
Q. Did you approve what Mr. Carter had laid out to be
done?
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I

i
I

A.. Not that part of it.
Q. Did you approve it, Mr. Carter building the whole roof,
the whole design, plan and consttuction?
A.. No.
Q. Did you disapprove it?
A. I wasn't hired to.
Q. I understand you to say you never expressed any opinion one way or the other about it?
A. I don't recall it, no, sir.
Q. Now concerning the roofing work that was done by Marshall under you, which is represented by your Exhibit 6-F,
is it not the fact that every bit of that roofing work had to
done over again and was done by the American Sheet l\Ietal
Company?
A. What part of it?
page 54 ~ Q. All of it.
A. All of iU
Q. Yes .
. A. No, sir.
Q. How much of it was done by the Sheet Metal Company?
A. I don't know, sir.
Q. You didn't cause any of it to be redone¥
A. WhaU
Q. You didn't cause any of it to be redone¥
A. I didn't cause any of it?
Q. Yes.
A. No, not that I know of.
Q. ere you present when the American Sheet Metal Company men were working there?
A.. No, sir.
Q. Mr. Gregory, are you a qualified general contractor by
a certificate of qualification or permit from the Contractor's
Commission set up by the State of Virginia?
A. No, sir.
Q. And you weren't so qualified in 19491
A. No, sir.
Q. Or at any time ,vhen you undertook this contract or undertook the performance of this world
A. No, sir.
Q. Did Mr. Spigel, the architect, state to you, in writing or
verbally, that it would be necessary for you to be
page 55 ~ so qualified and to hold such a certificate or permit to undertake any job that would cost more than
$20,000.001
A. He did not.

"T
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l\fr. Ashburn: That is all, sir.
:M:r. Martin: Let me see Exhibit No. 4, please, sir.
The Commissioner : Here it is.

By Mr. Martin:
Q. Mr. Gregory, approximately when did you finish the last
""ork you did on the place T
A. On the whole-the last work I did thereY
Q. Yes.
A. I think it was on the 13th, I believe.
Q. Of August.
A. I think so.
Q. 1949?
A. Yes, sir.
1\fr. Martin : That is all.

RE-DIRECT EXAMINATION.

Bv·Q.Mr.Mr.Ackiss
:
Gregory, the work that ·you completed on August
13th, was that extra world
A. That was extra work, yes, sir.
page 56 ~ Q. Mr. Ashburn said something about plyboard
that was nailed or bolted to the iron work!
A. Bolted.
Q. vVas it painted Y
A. No.
Q. Were you asked to paint iU
A. No, I didn't have anything to do with the painting.
Q. Do you know who did paint it?
A. They were not able to paint it while I was there. I think
Mr. Carter made a trip to Norfolk to get some paint for Mr.
Kane's men. I don't recall it ever being painted.
Q. Did Mr. Kane do any work with his own men on that
jobf

A. Yes, sir; be did the painting.
Q. Did the plyboard bolting have anything to do with the
workability of the retractible roof?
A.. No, sir.
Q. Mr. Ashburn asked you something about a letter you
received August 16, 1949, from Mr. Kane complaining of certain things at the club. What did you do in response to that
letter? Did you get in touch with Mr. SpigeH
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Mr. Asl)biun: Don't lead hhn.

r'

A. I sent the men back to correct the windows, which was
a very small job, and the men were told, the forepage 57 ~ rnan was told, by Mr. Carter that that was all.
Q. And they came back home 1
.A. Yes, sir.
Q. At that time were you working under the direction of
the architect f
A. Yes.
Q. Do you know anything about windows having been hung
by men fumished by Mr. Kane?
A. Mr. Pebwortl1, I believe. In the early part of the construction we were in right much of a jam, and a squall come
up, and we were rusl1ing to get some canvas to cover over certain sections of the roof to protect it, and he took several men
and started hanging windows. They were all fitted.
The Commissioner: Who is Mr. Pebworth Y
Mr. Ashburn: He was ar~ employee of the Surf Realty Corporation..
By Mr . .Ackiss:
Q. Do you know that Mr. Pebworth had those windows, the
top, hung swinging in¥
.A. Yes, sir.
Q. As a building contractor can windows hung in that manner be fully water tight t
A. No, i don't think so.
The Commissioner= ·would you mind explaining what you
mean by the top hung swinging in¥ Do you mean
page 58} the windows hung insidef

Mr. Ackiss: Mt. Gregory can explain it.
A. Hinged at the top to swing in.
By the Commissioner:
Q. Open at the bottom and swung inside 7
A. Yes, sir.

By Mr. Ackiss:
Q. Would you bave bung- thein in that manned"

';.:· .. :.;,....:· ...._.·.,..._
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A. I would have hung them under the direction of the architect.
Q. During the course of construction what kind of weather
did you have?
A. Very hot weather.
Q. vVas it rainy or dry?
A. It was dry all during July, until August.
Q. How many changes were made in tlle plans and specifications during the time you were doing that construction t
A. It is liarcl to tell as so many were made.
Q. Were there more tlian six?
A. Were there more than six 1
Q. Yes.
A. Yes, sir.
Q. Diel Mr. Kane ever have you to provide any partitions
to enclose the walls so he could keep on doing business T
A. Yes.
page 59 ~ Q. Did that necessitate stopping your men fro_mi,,,::,·.-:,;:",,c",<i
the other work they were supposed to dot
A. Yes, sir.
Q. What were some of the chang·es, Mr. Gregory?
A. I can't recall all of the changes. I think Mr. Carter can
give yon the total of those changes.
Q. Were you notified by either :Mr. Carter or Mr. Spigel
when all of those changes or alterations were made Y
A. Yes, sir.
Q. Did you make those changes and alterations in accordance with directions from Mr. Carter or Mr. Spigel?
A. Yes, sir.
Q. And to their satisfaction?
A. Yes, sir.
Q. Did you know a1iything. about the American Sheet Metal
· Corporation going· there to do certain repairs to the roof¥
A. I wasn't there while they were doing· the work.
Q. It was not done during the time you were on the premises?
A. No, sir.
Q. vVere you consulted about their going there!
A. No, sir.
Q. Did you know anything to the contrary that Mr.
Marshall's work was satisfactory?
A. I know be wasn't doing it fast enough for
page 60 ~ them. The weather was awfully hot and llis menI think the ground temperature was about 120 for
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several days and the men were sick. He had sealed the roof
irt but it had not been soldered.
Q. It was done in order to let the Surf Beach ClubMr. Ashburn: That is objectionable as leading.
By :M:r. Ackiss:
Q. What about the difficulty in soldering in hot weather or
heavv·rainsY
A ... You can't do it.
Q. Were there heavy rains during the early part of August,
1949?
A. Yes.
By the Commissioner:
Q. You say you can't do soldering in hot weather¥
A. The heat was so g-reat it made the men sick.
Q. It was due to the fact that the men couldn't do the work,
couldn't work Y
A. During rainy weather they could not work either.
Q. I am talking about the heat now?
A. Yes, sir.
By Mr. Ackiss:
Q. Why can't soldering be clone in rainy weather, Mr.
Gregoryf
A. You have to have tools, and you can't do soldering work
during rainy weather.
page 61 } Q. You have a flame to melt the solder?
A. Yes.
Q. And the rain cools tl1e solder?
A. Yes.
Mr. Ackiss : That is all.
RE-CROSS EXAMINATION.
By ]\fr. Ashburn:
Q. :Mr. Gregory, you have several times spoken of what
you designate as extra work. I want to ask you if you ever
had any authorization from the owner of the Surf Realty Corporation in writing to do any extra workf
A. No, sir.
Q. I want to ask you if you ever had a direction in writing
from the architect, Mr. Spigel, to do any extra work?
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A. No, all verbal.
Q. You mentioned cl1anges, and in response to questions
by your counsel said that the changes in the course of construction exceeded six in number. I want to ask you if you
ever had any change order or any writing designating a
change from the architect or the owner 7
A. I never had any writings, no, sir.
Q. So whether or not there were any changes depends upon
verbal statements of those people who may know
page 62 } about them?
A. Yes, sir.
Q. That is true, is it not Y
A. Yes.
Mr. Ashburn: There was put in evidence an architect's
certificate. I don't remember the exhibit number, but I would
like to have it a minute.
The Commissioner: Here it is.
By Mr. Ashburn:
Q. It has been identified in this evidence as Exhibit No. 9.
It is written in pencil, is it not Y
A. Yes.
Q. I want to ask you when and under what circumstances
this paper, Exhibit 9, was delivered to you Y
A. They went over all of my bills and issued it to ms.
Q. "'\¥hen did you get iU
A. I don't remember the exact date on that.
Q~ Was it after you brought this suiU
A. No, sir. It was in September, the early part oi September.
Q. I want to ask you whether you ever presented this paper,
Exhibit 9, to the Surf Realty Corporation or any of its representatives?
A. This paper?
Q. Yes.
page 63 ~ A. No, I didn't.
Q. I will ask you if at the time you requested
the architect to send a copy of this paper to the Surf Realty
Corporation or its representatives?
A. No, I didn't request it.
Mr. Ashburn: That is all, sir..
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By Mr. Martin:
Q. Mr. Gregory, tl1e Mr. Carter of whom you spoke is an
associate or head man for the architect, Mr. Spigel, is he noU
A. Yes, sir.
Q. Is it not the uniform custom, if they want to have any
change made or any extras done, to have that ordered through
the architect or his man¥
A. Yes, it is.

('

By Mr. Ackiss :
Q. Mr. Ashburn asked you if you presented bills to the
architect before you received his certificate Y
A. Yes, sir.
Q. Did that include all labor bills 7
A. That included all labor bills, yes, sir .

(

.,!1i;'..

----,_

By Mr. Martin:
Q. How long· have you been doing contracting work around
Virginia Beach and this whole vicinity 1
A. 30 years.
~

l\L G. FERRELL,
called as a witness on behalf of the complainants,
I1aving been first duly sworn, was examined and testified as
follows:

page 64

By Mr. Ackiss:
Q. Please state your name ..
A. Milton Ferrell.
Q. Mr. lt,errell, where do you livef
A .. Oceana.
Q. What is your business¥
..A. I am in the hauling· business and block business together.
Q. Do you remember any conversation between l\Ir. Kane,.
Mr. Spigel, Mr. Carter and Mr. Gregory on or about July 27th
of last year?
A. As far as the date is concerned, I know it was in the latter part of July, and the man· from Mr. Spigel's office .9ver
here-

Q. Mr. Carter?
A. And Mr. Gregory, Mr. Kane and myself were standing
there. I don't remember the exact words but the general
trend of it was, "The job is 0. K. with the exception of a little bit of trim work on the old part of the structure left standing." I guess it is used as an entrance. It is on the west.
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Q. Did Mr. Kane say anything else at that time t
A. He talked about the lady involved, the one
who was responsible for the difficulty, that it was
0. K. and she could '' shove it,'' so to speak.

page 65

~

Mr . .Ackiss: That is all.
CROSS EXAMINATION.

By Mr. Ashburn:
.· --,
Q. The subject of that conversation was the remodeling of
the building that had previously been in the lane and which
had then been ta.ken out of the lane¥
A. Repeat that question.
Q. What these parties were talking· alJout was the removal
of the building which had ·previously been in the lane before
the work started, that it had been torn down and the lane·
openedf
'
A. The work was completed as I understood the conversa-"
tion with the exception of that part of the cornice on the old
structure they wanted fixed.
1

Bv the Commissioner :
·Q. Who ,vas the conversation between?
A. Mr. Gregory and Mr. Kane.
Q. Where did it take place¥
A. Right on the site.
By :Mr. Ashburn :
Q. You say this conversation was in the latter
part of Julyt
A. Yes, sir.

page 66

~

Mr. Ashburn: All right; that is all.
The Commissioner: Any further questions?
1\-f r. l\fo rtin : No questions.
The Commissioner: You don't need him any further 'f
Mr. Maupin: No, sir.
The Commissioner : You may be excused, Mr. Ferrell.
And further this deponent saith not.
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BERNARD B. SPIGEL,
one of the complainants, having been first duly sworn, was examined and testified as follows :

('
;

I

r

By Mr. l\faupin:
Q. Your name is Bernard B. Spigel?
A. Yes.
Q. And you live in Norfolk¥
A. Yes.
page 67 r Q. Or near Korfolk f
A. Yes.
Q. And practice in Norfolk?
A. Have been practicing architecture for 30 years.
Q. Where did you take your degree 1
A. Carnegie Tech.
Q. When was that f
A. 1916.

Q. 1916?
A. Yes.
Q. And have been practicing architecture ever since then?
A. I went in the Army and was overseas a year and a half,
and came out, came out of the Army, and went back with Neff
& Thompson, with whom I had worked before, until the first
of the year and went in in 1920.
Q. Have you in your practice of architecture made any designs for any considerable structures? When I say cpnsiderable, I mean by that in extent, size and cost?
A. Yes. We have made-I have done work of all types of
buildings, hospitals, schools, and have done work for the City
and State and various counties around the State.
Q. Commercial structures, too?
A. Commercial structures.
Q. Mr. Spigel, when were you first brought in
pag·e 68 ~ contact with Mr. Kane regarding certain work he
wanted done some time in 1949 relating to 1he Surf
Club at Virginia Beacl1?
A. Mv best recollection is it was on the 15th of June when
Mr. Kane outlined his problem, that l1e was-that he would
probably have to remove; that is, he had I1ad a Court order
requiring him to remove all structures in the street that goes
through his property.
Q. Is that the same street that is shown on ~this blueprint
which is Exhibit 5?
A. That is the indication right th9re; that is the street going through the property.
Q. That is marked "RW," meaning right of wayY
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A. Yes, all through there.
Q. Wl1at was there with reference to right of way and
Conrt order?
A. After we discussed the architectural end of it, whether
I would take the job of doing it-I would like to state we were
very busy at the time. I told him I would take it, and we discussed building a gate to offset the loss of facilities in inclement weather, so he could bring people in, and it extended
out further than this (indicating).
Q. I understand from what vou say tbat you had your hand
on the map there indicating that the buildings as they were
\
at the time you started your job extended out into the right
.\
~wul
i
page 69 } A. Yes.
Q. Am I rigllt '? Correct me if I am not. There
was a rig-ht of way, as I gather so far, that bad to be cleared
by Court order within a given time and that involved having
to rebuild certain buildings that were then on there; is th§J'i]Jffiifi\i!iifiW:+'iW
correct?
,'
A. That is right.
Q. Go on from there.
A. Then we discussed the thing·. You went in the building
to the left, the area I just mentioned, where they brought people in in the event of rain, and they lost so much area by clearing the street that he bad to compensate for additional areas
in another part of his property, and he liad the choice of either
building· another building similar to what the Cavalier Hotel
had built clown on the beach or putting a covering over the
<lance floor to protect it in rainy weather and at the same time
you could open it in clear weather so- the people would have
the same effect of your seeing the stars, etc., and dancing in
open air. We discussed both things but made no definite decision at that time. Then .when we finished talking he asked
me if I would representQ. When you say "he," you mean Mr. Kane?
A. Mr. Kane asked me if I would represent him in Court
the following morning·, represent him in the final hearing on
tlie time that was to be given him to clear this
page 70 } street.
Q. As a lawyer or witness!
A. I guess I was both. It was out of my sphere. It didn't
set so well because be employed me in the afternoon and asked
me to appear in Court the following· morning, and I went over,
and the time that was to be given him for clearing it was one
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week. After I had argue<:1 with Judge !'Anson an hour I1e
asked the direct question whether it could be cleared in a week
and I said, "You can take bulldozers and mow it down to tbe
ground,'' and I arran·ged to bave an extension of 30 days. He
was given 30 days in which to clear the place. What amazed
me about Mr. Kane was he was the calmest man you ever saw.
I went down the next day and said, ''You have got 30 days to
clear the place/' and he said, ''Don't worry; it. is all right."
Q. What penalty, if any, was there if not cleared in 30
days!
Mr. Ashburn: There is a Court order whiclI speaks for itself.

A. It was $300.00 a clay and retroactive to April 1st, which
would mean a very considerable sum of money.

By Mr. Maupin:
Q. You say yon told him he had 30 days. Go on from there.
A. We proceeded to try-to save time we finally contacted
Brad Tazewell who made the original drawings .,
page 71 ~ and he furnished me with some blueprints of the
original drawings. We proceeded to make some
studies as to how we could utilize tI1e space left in the building to the best advantage. That took a little while to make
the study, etc. In the meantime, as Mr. Gregory stated, he
was asked to start clearing it immediately. To cut a building
down you don't need any set of plans. We had :Mr. Armistead, the engineer, go down and make a survey, and marked
it off, each end, from one street to the other.
Q. Defining the rig·ht of way 'l
A. Defining the riglit of way.
e Jmd to cut the building
down and work to the survey that l\Ir. Annistead had put in
there.
Q. Who came into the picture first regarding this work,
your firm or Mr. Gregory?
A. \Ve were first called in.
Q. You said a moment ago l\fr. Gregory had to do certain
things. How did he get into the picture?
A. I suggested to l\fr. Kane that we get l\Ir. Gregory to do
the work.
Q. Why did you sug·gest l\fr. Gregory¥
A. I told him Mr. Gregory had lived at the Beach and could
undoubtedly save him a great deal of money, and I am sure
he did.

,v

Surf Rcnlty Corporation v. Jnmcs J. Standing, etc.

105

Bernard B. Spigel.

Q. Are you familiar with :Mr. Gregory's experience and reputation as a contractod
A. Yes. He has done a great deal of work
through our office. As a matter of fnct, I think l could remind
1\fr. Grog·ory that he was on one of our jobs at the Beach when
I spoke with him. I asked him if be would take it over. He
specializes in buildings at the Beach and, as be said, be didn't
have time to do it. I told him it was a short job and supposed
to be done in 30 days, and he said he would do the work. Now,
the job-everything was rush, rush, rush. There was a very
\
informal feeling at that time between the owner, the architect
and contractor. There was a great deal of money involved.
.,
We had an engineer go down there and he marked it out and
1
told Mr. Gregory to start cutting- it away, and we did everything possible to try to protect Mr. Kane so he could carry
on bis business in the best manner possible under the condi- .·· --tions we were working·. It was the type of job you almost ha_~rto be with every minute. After we got started I told lWifr~i··,:/I:,:i>:"<;Y<(:
Carter to go ahead and take over the job.
Q. Tell us who Mr. Carter is and what his qualifications
aref
A. He is a very competent engineer and bas been in my
employ about 15 or 16 years and I have every confidence in
llim, and I am sure most every contractor in town feels the
same wav about him as I do .
.,
Q. You say l\fr. Carter through your arrangepage 73 ~ ment was on the job during the time it was underwav 7
A. He was on the job every day, and we sacrificed a great
deal in our office. We g·ot in all sorts of hot water with our
other work. I think he had practically daily meetings with
Mr. Kane, and Mr. Kane has got so many ideas-

page 72

~

Mr. Ashburn: That is hearsav.
The ,vitness: I happened to ··be there on some occasions.
By Mr. i\faupin:
Q. Go ahead.
A. What I am trying to bring ont is it was the type of work
that took more time than you could ever expect to get paid
for.
Q. I take it from what you have said that it involved demolWon, the protection of additional structures, and the remodeling of additional work; is that correct!
A. Yes.
. -._'i

...
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Q. You said in the early part of YQlU examin::ition tluit because of the loss of space· involved in ·taking o"ut a part of th~
indoor dance hall, which had fqrm~rly occupied th3:t right of
,vay ·o·r ·some po·rfi9i1 qf it; thaf tber~· was som,e· disGussion a$
to whether· that' would be: teplac~cl with a new structure o~
whether ail outdoor ballrooin ,vou1d have a roof that could b~
closed ·and opened t
·
·

A. Ye·s.
· · ·· ·

I

I

Q. Retractable, it h:i called¥
A. Yes. · ·· ·
Q. When did :Mr. Kane decide which of thos~
two things he would do, ·build a new indoor ballroom or put a
retractable roof over ·the old ballroqm t
A. I went out on the· pren1ises with Mr. Kan~ aftei: we got
fitarted and we took the measurements of how much building
we ·~ould get' out here on· the front and the side of this thing
out 01i"tlie· bea~h. .
. .. . .. ., . - ....
Q. Ye~.
A. I was under the impression we w~re going to build a
building out there.
·
Q. ·what did you advise, building a building or putting a retractable roof on Y
·
·
·
A. "\Ve both agreed that the building of the Cavalier Hotel
had served the purpose all right and we wquld build that. ·
page 74

~

By t1=Je CommissiQner :
Q. When you say "we/' you are talking about you and Mr.
Kanef
·
A. I was speaking that way in refere11-ce tQ my ofiic~. I
thought there would be a building built there, .'and after Mr.
Carter had been in conference with Mr. Kane he stated they
decided to put a retractable roof on.
Q: When was that, :Mr. Spigel 1
A. That was shortly after work had started. I couldn ~t
· tell you to save my life how many days &fterward~
page 75 ~ it was.
·
·
By l\Ir. Maupin:
Q. It will appear in evidence, I think, that some materials
for"that retractable roof were ordered on Julv 13th from the
Globe Iron Works. Would that help you in fixing the date T
A. No, only I say that we in the office made a little model
and played with it. It is not as complicated as it sounds. It
is nothing more than an electrically operated apparatus, iij
~

.

-

• .J
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pulled up and b~ck by electricity. Mr. Carter ~ade ~ litt}e
model and made a study of it. That took a little time, I do~ 't
.know ex~~tJy how long.
· --~:· Did you do that work that led up tq the dr~wing of the
rlesign f 9( th~ ·pµrpose of the r.etr~ctable roof on your own
· ·
· ··
·
m1pulse or at the request of Mr. Kane!
A. Did it all.by Mr. Kane.
Q. At his requesU
A. Yes.
Mr. Ashburn: ¥ ou are le~ding him. I object to it and
move to strike it out.

By Mr. Maupin:
· Q. Let me ask yon this : Who mad~ th~ decisio~ as tq
:whether it was to be new constru~tion or a r~tractable roof?
· A. Mr. Kan~.
·
·
· · ··
~- Did he, or JJ.Ot, instrQ.c.t you t9 draw 4esign~ for ~ r~~\//i[/i/0/(/i,}jw
~ · ·· · tractable roof to serv·e his purpose there 7
·
page 76 } A. He djtl.
·
Q. Did ypu then proceed to wqrk ~long the Ii~~
as instructed by Mr. Kane in that regard 7
·· · · ·
Mr. Ashburn: .Objected tQ as leading.
Mr. Maupin: All right.
·
·
·
A. All of our ~lients tell us what they want and we work
This was no differep.t.
· ·

jt out.

The Commissioner: May I ask him a question 7
· ·
' · ··
Mr. Maupin: Yes, sir.
}3y the Conunissioner;
~ Q; You ·said just now you did that work for Mr. Kane, iIJ.
~nswer to a question. Do I understand Mr. Kane asked you
to make this model or you just did it fqr the purpose of illustrating to him what could be done?
·
A. We made the model so we could study it in th~ office. i
<lon 't know whether Mr. Kane ever saw it.
· · ·· · · ·
Q. It was for your own stuq.y Y
A. Ye~.
By Mr. Maupin;
· Q. That was done before or after you had been instrncteq.
to
design the roof?
·
·
· ·· ·
I~ . •
. ..•
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A. After Mr. Kane had decided to make it a retractable
roof.
By the Commissioner:
Q. At the time he decided he had seen no model
page 77 ~ or plans T
A. That is right.
By Mr. Maupin:
Q. Did he give you any specific instructions as to exactly
how that thing was to be made or did he leave it to you as
and architect to design something feasible to serve his p11:rpose ¥
A. I think he left it to us. He talked to Mr. Carter. I
guess Mr. Carter could tell you more about any details. A
_ retractable roof is nothing new. I think the first was in" stalled in the Pan-American building in V\7ashington. I was
still at school then, in 1915 probably.
The Commissioner: I don't know that that helps to solve
the problem here.
The ·witness: The point I wanted to make is we were not
doing something· that was exploratory. There are several in
Florida.
By Mr. Maupin:
Q. You have gotten to the point where you were requested
to do the work and did do iU
A. Yes.
Q. Did youA. :May I make one more observation?
Q. Yes.
A. I want to say the difference between retractpage 78 ~ able roofs that have been designed and this one,
they had somebody who was wiiling to pay for it.
vVe had someone that we practically had to do something for,
and those things, to be done right, you have got to have the cooperation of the mvner and willingness to pay for it.
Q. Did you make designs of that roof and submit them
to Mr. Kane?
A. Oh, yes, we showed him drawings fro~ time to time.
Q. "\Vere you authorized by him to proceed with it 1
A. That is right.
·
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Q. Did you proceed with it?
A. \Ve proceeded with it, and signed contract for the steel.
vVe took competitive bids of every item and we tried to work
in the budget that was set up, and the successful bidder was
the Globe Iron Company who is one of the largest iron concerns, structural steel concerns, in this part of the State, and
they put in a lot of time that they never charged for. They
worked very dilig·ently on putting up the steel and working
the thing out with us.
Q. How did that work progress, Mr. Spigel; I mean with
regard to rapidity or any setbacks or any trouble you had
with anybody'? Did it go along smoothly or otherwise?
A It ·went along very smoothly. Mr. Gregory had forces
in there and whenever necessary he cleared the place out. It
was very hot weather and we had torrential rains during the
time. It was necessary for us to contact Judge _ --._
page 79 ~ I' Anson for an extension of time and he granted u~.,one week because when I spoke to him he realizegJ· ·,,·.>Y"·:<Jf\
that we had had a tremendous amount of rain during that
period.
Q. "Then was the installation of that roof completed 1
A. It has never been completed. Mr. Kane stopped the
work.
Q. ·when did he stop the work, a bout?
A. You had better ask Mr. Carter that. It was August-I
don't recall.
Q. In August 1
A. In August.
Q. "That reason did he give you for stopping the work?
A. ·well, you have heard the letter read that he wrote, and
with all of the time, energy and cooperation and interest that
I had been trying to do about the building, when I received the
letter accusing me of everything under the sun I was the most
astounded architect in the world. It was the first time I had
eYcr received a letter in my 30 years experience like that.
Q. Had there been any complaint about your service or
quality of your service up to the time you got the letter of
August 13th 1
A. No. vVe had been friendly. I thought that he was as interested as we were. That is the way I figured it out.
page 80

~

l\Ir. Ashburn: vVe object to his conclusion.

The "\Vitness: I would like to state a fact.
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By Mr. Maupin:
Q. State the facts.
A. Mr. Kane tried to borrow $15,000.00 from me and not
long after that we were kicked off the job.
Q. Did he succeed in borrowing it from you?
A. No.
Q. You heard the- letter read and put in evidence, which
purported to be copy of a lGtter dated August 13th from Mr.
Kane to you T
·
A. Yes.
Q. And that is the letter you are speaking of?
A. Yes.
Q. Diel you reply to that letter Y
A. I did.
The Commissioner: Is that the only copy you have?
Mr. Maupin: That is the only one I know of.
The Witness: Can I request that that letter be read aloud?
Mr. Maupin: ·wait a minute. May that be marked, Mr.
Commissioner? I want to read it.
By the Commissioner:
Q. Is this a copy of your reply?
page 81 ~ A. Yes, sir.
Bv Mr. Maupin:
"'Q. Your answer was that it is T
A. Yes.
("\Yhereupon, the letter was marked ''Exhibit 12. '')
By Mr. Maupin:
Q. Now, Mr. Spigel, as designed how was the mechanism of
this sliding roof to be operated, by what power?
A. Electrically operated.
Q. ·with what sort of apparatus?
A. I would rather that you talk with Mr. Carter about that.
Q. I don't mean in any detail, but I will put it this way:
Did it, or not, require an electric motor?
A. It was so designed. It was designed that way and no
thought was given to hand winches. You can see, if you have
a wide panel like that iron and slide it back evenly in the panel
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runners on either side, it will work all right, but if you try
to pull it back by hand it will go this way and that way and
the tracks will be out of line. Another thing that affected the
alignment of the track was the way Mr. Kane put some awnings up there. He stretched some awnings out over it and
that affected a portion of it.
By the Commissioner :
Q. You mean after the track was installed?
· page 82 ~ A. Yes.
Q. The awnings he constructed or installed
helped to keep it out of alignmenU
A. Yes. We completed the retractible roof, as we started
out calling· it that, but we never completely finished caulking
it, but we did put some caulking up there. We had to work in
between showers, caulking compound in those joints, and it
was contemplated that Mr. Kane's maintenance crew would.
give it three coats of paint which was never done. The job}
was never finished, but it did work. They pulled is back and'
forth. Mr. Kane advertised in the newspaper to come down
to his place and see the retractible roof.

By Mr. Maupin:
Q. You say you designed the roof to be operated by electric power Y
A. Yes.
Q. In your judgment, would it work more satisfactorily if
electric power had been installed than by trying to operate it
manually?
A. Yes. It was never contemplated it would be manually
operated.
Q. "\Vhy was not an electric motor installed and why were
your original plans not carried out as to how the roof was to
slide back and forth Y
A. Mr. Kane never approved the purchase of electrical
equipment.
page 83 ~ Q. How much did it cost 7
A. The equipment, I think, nominally was around
$7500.00 and we tried to rework it and get it down to around
$3500.00. It was never purchased.
Q. Why was it never purchased, on your account or his?
A. No, on Mr. Kane's account. He never authorized us to
·
purchase it.
Q. As an architect and engineer with 30 years experience,
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looking back at the situation., were your plans in connection
with that good engineering practice, or not¥
A. They were.
(J. If there had been no interference by the installation of
awnings, putting the tracks out of alignment and failure to
paint the installation, would the installation as designed by
your office and f:urnished by the Globe Iron "\Yorks have
worked satisfactorily, in your judgment, if your advice had
been followed and it had been operated by electric power?
,.
A. Yes. As a matter of fact, it did work. \Ve worked it.
(
There is one other thing in the design of that steel roof, that
it was contemplated there was to be stanchions put in the
floor. In the winter, when the club was closed, they would
put a line of steel pipe and screw it to the top and bottom to
hold it steady in the event of bad weather.
__ ""
Q. A vertical support Y
' page 84 ~ A. Yes, columns.
Q. You have testified that until you received this
letter you had never had any indication of dissatisfaction
from Mr. Kane?
,
A. Yes.
Q. "\Vhat happened after you wrote him this letterf
A. It seems to me 1vir. Kane wrote a letter to me after that
h1 which he invited me to come down there so he could show
me the defects in the thing. Is that in the file t

1vlr. Ackiss: I don't have it.
The Witness: That is my recollection, that he wrote me a
letter asking me to come down there and he would show me
what was wrong.
By Mr. Maupin:
Q. Did you go down there f
A. No.
Q. Did he indiCEite whether he wanted you to complete the
weatherstripping and the caulking of the mechanical workt
A. No.

~fr. i\Iaupin: We don't seem to have that letter to :M:r.
Kane, or from l\f.r. Kane. If you have a copy of it, I should
be glad tQ have it.
By Mr. :Maupin:
Q. Is this the letter or copy of the letter that you received
from Mr. Kane?
page 85 ~ A. Yes, sir. "Please don't answer."
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Mr. Maupin: I would like to fotroduce that.
_.
The Commissioner: That will be Exhibit 13. This is from
Mr. Kane· to Mr. Spigel.
Mr. Maupin: Yes ..
l\Ir. Ashburn: Are you going to read it, Mr. Ackiss?
. Mr. Ackiss: Mr. Maupin may..
.
·
. .
Mr. Maupin: Here is the original and we ,vill mark that
instead of the copy. ·woukl the Commissioner like .to have it
read f
·
The Commissioner : Yes.
1

_· (The letter was thereupon read.)
By Mr. :Maupin:
Q. Did you answer that letter or did you follow bis advice
..• _ r
and not answer it Y
A. I followed his advice~ I thought my letter·. before that/-was a true answer and I didn't see any reason in following
up.
Q. ·what was the amount of your statement to Mr. Kane
for the work that you hud done, Mr. Spigel Y I will let you
see this first, but don't testify about it until Mr .. -.A8hbt1rn
has seen it. Is that yom statement?
A. That is it. Let me see if I can read it.

iii

Mr. Maupin: Do you want to see this, Mr. Martin 1
:Mr. Martin: No. It is just the amount .. he
claims, isn't iU
Mr. Maupin: That is right. I would like to introduce this
and have it marked as an exhibit.

page 86

~

(Wher·eupon, the paper was marked "Exhibit 14. ")
By Mr. Maupin:
Q. This statement ·is dated September 27th, and is addressed to ·the Surf Beach·. Club, Mr. Jack Kane, Virginia
·
Beach, Virginia, in the sum of $1775.83 i
A. Yes.
Q. Is that the amount that you claim to· be· aue. you? ,
A. Yes, sir.
·
Q. This reads, "Revised final statement to Architectural
Services rendered in connection with the alterations to your
.existing structure," etc. Had you ever rendered him a statement for thaU
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A. Yes. :My first statement was based on the $5000.00 that
Mr. Gregory had received, and he had not gotten up his final

hills, and, of course, I included that in my revised statement.
Q. The first statement, I take it, was for a lesser amounU
A. Yes.
page 87 ~ Q. "'When the roof was completed this was rendered?
A. Yes.
Q. After August 27th or thereabout, did you have any fur1her contact with Mr. Kane¥
·
A. No, not at all. It was just a question of wondering how
we could get some pay for the work we had done, and we rettuested Mr. Ackiss to handle it.
Q. vVas there any request on his part to have you do anything regarding the job after that¥
A. No.
Q. Did you receive this $1775.83 or any part of it, or have
youY
A. I haven't received a cent for the work we did.
Q. Did you employ Mr. P. vV. Ackiss as your counsel?
A. Did IY
Q. Yes.
A. Yes.
Q. I hand you a notice that was served by your counsel, or
rather handed to the Commissioner. This is the original
notice. I also hand you a memorandum of mechanic's lien for
$1775.83.
A. Yes, sir.
The Commissioner: These will be Exhibits 15 and 16.
By l\Ir. Maupin:
.
Q. You said you rendered a prior statement.
Was there any objection to that or did you hear
from Mr. Kane about it.
A. No, sir, he didn't say anything about it..
Q. Here is Exhibit No. 9, which is a certificate to D. W.
Gregory authorizing $4930.43 for the work done after giving
him a credit of $5000.00 that was already paid. Did you give
him that certificate?
A. Yes.
Q. By whom were yon employed as architect?
A. By Mr. Kane representing the Surf. Beach Clu·o.
Q. Was this certificate, or not, based ·upon the material bills
and the labor incurred I
page 88

~
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A. It was presented to us for our approval, yes. The reason it is made out in duplicate-that is an indelible pencil.
"\Ye have books and carbons, and the second sheet, and we used
an indelible pencil to make it out.
Q. In your capacity as architect on this job, had you up to
the time you received this letter of August 15th from M:r.
Kane had any complaint about the quality of M:r. Gregory's
work or anything he had done?
A. No, not a thing. As I said before, I was amazed when
I received this letter.
·
Q. Had yon been requested to make Mr. Gregory do any\
thing which he had omitted or do over anything he had done
ii
\
wrong?
page 89 ~ A. No. This cornice work he referred to was on
a little wing of the building and it had nothing to
do with the cornice on it whatever. It was thought it would
make it look better if it was put up there.
Q. ·with that exception, if it was an exception, there was /,,,,.,\;)·,.,-,,y·.,c-:.•)),:
no complaint?
A. That is right.
Q. Who installed the mechanism, I might call it, or the steel
necessary for the purpose of. sliding the retractable roof?
A. It was installed by the Globe Iron Works.
Q. Did Mr. Gregory .have any duty of supervision over that
whatever?
A. None whatever.
I

--

~Ir. Ashburn: I object to that. You· can't vary the contract.
~Ir. l\Iaupin: I am not attempting to vary the contract.
Mr. Ashburn: There can be no doubt about the fact that
the contract charges him with responsibility for all the work.
The Commissioner: Isn't there a question about this sliding roof having been decided on after the contract was made?

page 90
·

The ·witness: We didn't know exactly what
that
time.

r kind of building we were going to put up at

By Mr. Maupin:
Q. That plan which you have in your hand, Exhibit 5, as
a part of Mr. Gregory's contract, I ask you if that says anything about any retractable roofY
A. No.

-
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Q. Did you as the architect and authorized representative
of the owner of this job ever request Mr. Gregory to do anything -whatever regarding installing or supervising the steel
framing that went into that roof? .
. .
.
·
A .. The only thing we asked him to do to help us out, we
asked him if he would put up the waterproofing;.and the plywo'od panels~ ·
Q. That is all he had to do f
~A. Yes~ ·
·
Q·. "\:Vere they installed to your satisfaction as architect and
representative of the owner¥
A. Yes, absolutely satisfactory.
Mr. Maupin: May I have the permit?
The Commissioner: The building perm.itt
. l\fr.. Maupin:. Yes ..

By Mr. Maupin~
Q. l\J r. Spigel, this is Exhibit 6 whicI1 seems to be a permit
gotten by Mr. Gregory in he sum of $22000.00~ Did you make
any request of him regarding the permit or what is· was to be!
A. I would like to explain why the permit was
page 91 ~ taken out for this sum of money. By the time that
..
we had gotten this plan done where he could give
it to :Mr. Gregory, due to various changes made, we had arrived at a decision for a sliding roof. \Vhen I say we,. I mean
Mr. Kane and I..
By the Commissioner:Q. You had done it when you gave him the pia~s·t
.A. No, by the time he should have had a permit..
By :Mr. Maupin:Q. That was whent
A. This was in July, the Tatter part of July~_ I asked Mr·.
Gregory if he would take out a permit to cover the cost of
other things to expedite tlie entire job. If he hadn't we would
have had to have gone down and taken it out.
Q.. I take it that was: to cover his work on the j·ob f
A. Yes..
Q. Do: yon Imm\~ anytbhig about. the materials that werefhrnished by Mr. Standing, the Princess Anne Lumber Company?
A. I really don't. vVe made several designs for the en-

,.

'
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trances of this thing. W ~ had some fancy ones and all of this
work, the railing, around the top of the job and, as Mr. Gregory said, we utilized as much of the old stuff as we could, and
all materials had to be tbc same to connect up to the various
things, but I don't recall just what type of lumber. The only
instructions we gave him was that the material
page 92 ~ should match in quality what was already up there.
I don't know anything about the details, but I know
we used-used lumber was out there and is was used in the
job.
Q. It appears from the exhibit here that Mr. Standing's
lumber is not included in this figure or appears on your certificate 1
A. Yes.
Q. That is $2400.00, or whatever the exact figure of his bill
is. That is not included Y
A. I think Mr. Carter can explain why that was.
Mr. J\faupin: You may inquire.
Mr. Ashburn: If the Commissioner please, it is 20 minutes
past one. I am going to be quite some time with Mr. Spigel.
The Commissioner: All right. I think it would be better
to adjourn.
By the Commissioner :
Q. Mr. Spigel, Exhibit 5 which has been introduced or identified in connection with the plans and specifications bas sheet
No. 1. How mnny sheets were there, do you know, just one
or how many sheets were there in your plans and specifications f
A. I don't know. This is one.
Q. Is that one sheet the complete plans and specifications 1
A. No. It seems to me that the other sheet perpage 93 ~ tained to construction of Mr. Gregory's work had
some details or entrances on it.
Q. Have you got here the complete plans and specifications
that were incorporated into the original contracU

Mr. Ashburn: His attorney, Mr. Maupin, said it was the
only one he had ever seen when it was introduced.
Mr. :Maupin: It is a fact.
A. Probably the other sheets would pertain to the sliding
deck.

'I

'
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By the Commissioner :
Q. All the others 1
A. Yes.
Q. Look at that, please, the one prepared first and identiTINl and incorporated in the contract.
A. Yes.
Q. ·what kind of roof does that call for? ·
.A. This is the existing roof. vVe just cut off the building
as if we cut it off across the room, and attached a roof onto
\ the top.
Q. That is showing the present plans and specifications, is
iU
A. Yes, this is.
Q. Could Mr. Kane take that and know exactly
page 94 r what had to be done to complete the job1
A. Yes, sir. This is a wall right here, where we
cut through this wall, through the present structure and all
\he had to do was to patch the roof, the one that comes in here.
Q. This doesn't show any change in the roof?
A. No.
Q. Or indicate any 1
A. No, sir.

c:~,

Thereupon, at 1 :25 P. M., a recess was taken to 2 :45 P. l\L
page 95

~

.AFTERNOON SESSION. ·

Met at close of recess.
Present: Same parties as heretofore noted.

BERNARD B. SPIGEL,
recalled for further examination, was examined and testified
as follows:
By Mr. Maupin:
·
Q. Mr. Spigel, I lrnve in my hand which I will show you in
a moment a. sheet, blueprint, which looks to tl1e lay eye very
much the same as sheet No. 1 which has been introduced as
Exhibit 5, and which bears the same notation as sheet 5 except
it has an additional notation "Revised 7/9/49." Take that,
please, sir. Can you tell us whether or not that is substantially the same as Exhibit 5, the original sheet No. 1, or
whether there were some changes made as indicated by the
notation stating it was revised on July 9th?
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A. The only difference, as I recall it, between the two plans,
on the first plan we had this morning had new designed entrances here, and M:r. Kane had the thought of
pag·e 96 } leaving this part in front, and that was beyond the
right of way on the opposite side of the street we
had to clear, and we cut this off and left the old existing entrance in going in there across the street to go into the building. Otherwise the plans are the same.
(J. I t,ake it that revision was made pursuant to his desires 7
A. That is right.
Q. vVas that revised plan given to Mr. Gregory?
A. That is right, it was given to Mr. Gregory to proceed by.
Q. Sometime subsequent to the date of the revision?
A. Probably within the day. As soon as this was put on
there it was blueprinted and carried out the next morning.
Mr. Maupin: "\Ve would like to introduce this to be appro~priately marked.
/
(The paper was marked "Exhibit 17. ")
By Mr. Maupin:
Q. Mr. Spigel, have you the drawings which show what ~as
done with regard to the plans for the roof, the retractible
roof1
A. That 1\fr. Gregory was requested to doi
Q. No, just the plans, any plans, you drew with regard to
the retractible roof¥
A. Yes, sir.

page 97 }

Mr. Maupin: I understand that there were some
prints ,given to Mr. Mednick, in possession of Mr.
Martin, that had to do with the retractible proposition. If
that is your recollection, I should like to have them produced.
:Mr. Martin: I hand them to Mr. Maupin in two blueprint
pages.
By Mr. Maupin:
Q. Here is a blueprint which has the legenrl on it, "Plan
of upper deck steel." Did you prepare that, Mr. SpigeH
A. Yes, sir.
Q. What does that show?
A. This shows the section, Plan A section, of the steel work
and shows the footings required, the concrete footings re-
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quired, and it shows the relocation of the steps to .the upper
deck here in the center moved to these two locations on the
outside here and here, and getting them out of the way.
Q. Were those plans used in connection with the retractible
roof as such Y ·
A. They are alternates made necessary by the installation
of.Q. The retractible rooff
A. Yes.
Q. Was this plan here, the one we are speaking of, given to
Mr. Greg·ory? If it was, state for what purpose it
page 98 ~ was given to him?
A. The plan was given to Mr. Gregory. One of
his sub-contractors, Mr. Osborn, at Oceana, was asked to pour
these concrete footings in here, and M:r. Gregory, who was
doing the carpentry work, we asked him t9 relocate these
. steps on the outside.
Q. Did he have anything to do with any of the other work
sh°'vn on this plant
Mr. Ashburn: If the Commissioner please, if the question
relates to the work Mr. Gregory was to perform, I have no
objection to it, but I contend they cannot vary the obligation
of that written agreement by some understanding between
Mr. Spig·el and Mr. Gregory which would serve to limit what
Mr. Gregory was to do.
.
Mr. Maupin: Let me reframe the question.

By Mr. Maupin=
Q. You have stated the purpose for which these plans were
shown to Mr. Gregory; that is to say, for the pouring of the
concrete footings and relocation of the stairwayA. Yes.
Q. Which I assume was a wooden stairway?
A. Yes.
Q. Did you, as tlie architect representing the owner require
any other work or superintendence or performpage 99 ~ ance by :Mr. Gregory with regard to what was
necessary to be clone as shown on this plan here f
A. Yes, we asked him to put up the wood panels mentioned
this morning. That formed the ceiling over this thing here
(indicating) .
Q. I will add that to my question. Was there anythi;ng
elseY
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A. l\Ir. Gregory was not interested in the steel work.
e
had a contract uirectly with the Globe Construction Company
to furnish and erect the steel work. That never came under
the general contractor.
Q. Was he reque::;ted by you to pay that any attention by
way of supervision or otherwise 1
A. None whatever.

:Mr. Maupin: I should like to introduce this with :Mr.
)Iartin 's permission. .
.
.Mr. Martin: lt is agreeable. I intended to introduce it
later but you can put it m uow, the two sheets.
}Ir. Maupin: I am offering· the first one.
The Commissioner: That is the sheet with a figure four
iu a circle in the lower right-hand corner'?
.Mr. Maupin: Yes ..
:Mr. Ashburn: They are offering them in lieu
page 100 ~ of the orig-inals, and I think I have noticed considerable difference in it. These are dated
7/3/49.
:Mr..Maupin: If there is any discrepancy we want it cleared
up now.
The Witness: I dic.ln 't notice it.
l\Ir. Maupin: The blueprints I produced were the ones your
clients have and they are the ones they worked by.
1\fr. Martin: Yes.
The Uommissioner: This is the one we are talking· about
(indicating).
:i\Ir . .Maupin: The blueprints are the ones from which Ml'.
:Mednick worked as )fr. Martin stated. It seems to be a photographic representation and, as far as I know, it is, Mr~.Asbburn. It is subject to your correction.
l\Ir. Ashburn: I can't make any further comment a bout it
at this point.
The Commissioner: The blueprint you have been discussing-, which I believe is called plan of the steel work and has a
4 in a circle in the lower right-hand comer is introduced as
Exhibit 18.
By Mr. Maupin:
Q. :Mr. Spigcl, l\fr. :Martin handed me two
sheets, one of which bas been introduced in evidence, and this one which bears in the lower rightlrnnd corner a notation '~ Sheet 3.'' Will you tell me what that
represents

page 101

~
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A. vVe us.ually put fl ·uumber 1-0n ~t:]}ese sheets here ·so •that
we can refer to them later. It means nothing else than that~
Q. I mu not speaking about what,sheet 3 1:epresents,. but the
blueprint .
. A; It- is used in- conjunction with the last .drawing we ,did.
For instance, this is a plan of one of the typical-sliding pnnels~
and these are tl1e sections through these ·panels, how they are
bt!Ut lJP, and j:his is. the track, sl].pwii:ig tpe track;, wh~re tl~ese
things roll through on the rollers. · · (J. 1 · : : : ·: ~ . • : ·
Q. Is that cm·pentry work or steel work f , ·
A. Steel work.
Q. ,vas that plan ever given to l\Ir. Gregory!
A. No.
Q. To ·whom-was it gh~en?
A. To the men fig·uring-on·-the steel work .
Q. )Vas Mr. Gregory asked by you as sup·ervisi'.ng;·)arcbitect
~--........ to do anything regarding work shown on this drawing· by way
. of supervision or otherwise 1
A. No, sir, except what we have mentioned before about the
panels up there. He had nothing to do with any of the other
part.
.
.
.
Q. vVas that,. or not, d.one.. mJder separate coi1.:.
page 102 ~ tract? .
.: ' ':. :· ·· ·
i
•
· · ··
·
A. It was. It was not contemplated undei· the
first original contract.
Q. I am speaking of the steel work itself"?
A. The steel work was -figured -competitively by the steel
peQp,e. .
.
.
, __
Q. And the contract was· awardecl
whom? ,
A. The Globe Iron Construction people.
Q. To whom was the blueprint given?
A. 1Yas giYen to the Globe-;Jron Construction Company .

(
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Mr... MauP,in: I would. like. to J~ave thi_s ~ppropriatelym~frked. r~,-': ·: :;..
· ·• · ~
· : ,, ·• : , ·
The: Commissiloncr: That is Exhibit 19~ .1\Ir. Maupin:. The witness'. is with you, :Mr. Ashburn.
CROSS EXAMINATION.

i2a
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-· A. I think it was the 15th, the day before the trial.
Q. Of June,,19491 . · .
;· , .
·· -A.. That is right.. ..
.. '. . . ·: ~ ,
.
.
.
Q.: A!1d that wa.~ foll9wed bJ.. furthe·i;. _cJmferpag~e. 103 } ences with. you f
.
. ·-~ . . ·.
..: .. : , . · . : .
· ·: .. . . , A. .. Yes,. we had conferences..
. · · ·; : ' ; i
Q. I am speaking of yourself
distiinguished from ~r.
Carter.
..!. · .: · . .
A. Yes; we· had ·coi1fcrences:· I ,vas. clown oh the job once
in awhile. I wasn't down there regularly.. Mr. C~tter ·took
care of it, but I usually saw Mr. Kane when I was clown there.
Q. What was it Mr. Kane desired to accomplish by the construction which he was discussing with you?
·
A .. He desired a roof to provide a place in the event of rain
wh,ere ·people could. stay and dance.
.
: :... ! ' ~
_ .Q.'.-,:ve:will-putrit this way: One'·oi !the· thirtg·s thafhdd~to
be done was the removal of the existing structure from- the
alley, was it noU
. A. That is right. That was the prime part of it.
Q. The accomplishment was to remove the existing structure from the alley, destroying a part of the structure on
the premises which they had previously used in .inclement
weather; is that righU
· · · · ··· · ··· ''·; .i)
A. That is right.
· ·
· Q. So it was his desire, one, to clear the alley and remove
those structures and, two, to reconstruct the entire overall
structure and provide a place for use in inclement weathed
.., . . . A. Yes.
. .
page 104 ~ Q. And Mr. Kane consulted ·you Ior thEf:piir.. ,
. pose· of ·a:ccompiishing· those item's; that is ttue,
isn't it?
·
' ·
· ·
·' ·
· '·
A. That is correct
..
Q. He had never had any prior·business transactions with

as

I

iou t : · · ; · · ,. ·

: . ... : ,.·

f

l

·

••••

· ·

A. No.
Q.. But ne sought your professional skill for the accomplishment of those objects? · : ·
A. That is correct. · ·
·
,! ,
Q. Now, is it not the fact that' wlu~tever .ag~reemenf"'or understanding you had wit11 him was on your par't for a profit?
A. Yes. That is the only way I can stay in business.
Q. There was nothing altruistic about this in spite of your
statement about how busy you were at the time 7
A. We were too busy to handle it.
1
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Q. Is it not the fact that you then undertook to do the entire thing for the accomplishment of those objects 1
A. Yes. I was selected as arcbitect to represent the workto · reprcsent and work out the problem for him.
Q. Did you not say to l\fr. Kane, '' I will work out the problem, I will procure the contractors and builders, leave it in
my lmnds and it will be done'?"
.A. Hell, no.
Q. ,vhat did you say on that sulJjecU
page 105 ~
A. I know M:r. Kane well enough-I got to
know him, and I suppose you ran into it, and he
has a lot of ideas of his own. vVe tried to work it out with
the consent of the owner. I wouldn't tell him to leave it to
me, tlrnt "I will do everything." There was a tough problem. He had to make up his mind as to whether he was going to build a new building or cover this part over the dance
hall. We bad to work out the servicing of the kitchen. ·we
relocated that several times, and this area on that side. l\f r.
Kane was out there practically every clay and he gave us a
great deal of his time.
·
Q. The Surf Club was in operation?
A. Yes.
Q. He was running it?
A. Yes.
.
Q. He sought your professional advice as to tl1e course to
pursue and acted only in accordance with your advice?
A. I wouldn't say tliat, no.
Q. ,vho drew the diagTams tllat have been introduced in
evidence and ca11ed plans?
A. The actual drafting- was clone hy men from the office.
(J. Do you know what individual drew tllem 1
A. 1\fr. Carter drew most of them, and lVIr. Zirkle may have
had something· to do with it.
Q. The origination of the desig11 for tbe structure was in
your office t
page 106 ~ A. There was no original design. We just carried the railing back like it was.
e were hired
to do it, and there was no design at all, no, sir.
Q. The formulation of the plans for what would be tho
finished structure was done by you or your employees!
A. And :M:r. Kane.
Q. Is :Mr. Kane an architect!
A. No.
Q. Is he a draftsman Y

,v
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A. No, but we put it on paper and worked· out the various
moves. I think I\Ir. Kane· certainly bad different ideas on the
thing· most every day.
Q. What I want to know is whether or not these plans which
you lrnve introduced in evidence represent the origination of
ideas in your office f
A. No, they are a combination of ideas. We put it on paper
as a result of conferences, almost daily conferences, with Mr.
Kane.
·
(~. That is to say, the owner stated in general what he would
like to accomplish and you drew plans for the purpose of malting that accomplishment 'I
A. Yes, we drew them. They were a combination of ideas
of all concerned.
Q. Where are any specifications concerning what was to be
donef
page 107 ~ A. The specifications were in the form of notations or are· general specifications that we wer.e
to match the size, the materials and workmanship throughout the job. It was already there.
Q. Did you, in whatever capacity you were acting, ever
write up any specifications for the performance of what was
to be done f
A. In the form of notes on the plans, dimensions, etc.
Q. Limited to those things ·1
A. Yes.
Q. At the morning· session of this hearing, before adjourn-:ment, while testifying in your own behalf you produced -only
one blueprint which was then said to be the plans formulated
by yon; is that correct'?
A. l\Ir. Gregory brought the plans in. I didn't bring any
with me. l\Iy understanding· of tl1is meeting this morning was
it would only be a preliminary tl1ing and I clicln 't come with
any plans or prepare to hear the case at any detail like we
are doit1g now.
Q. Since the adjournment yon have presented to l\fr.
l\Iaupin blueprints which are said to have been obtained from
the Globe Iron Construction Company. Are there any more?
A. This revised sheet was in Mr. Gregory's care .. He bad
it all the time .. It bas been on the job and is badly b(mten
up.
~

:Mr. ::Maupin: ldentif~r it by the date.
The Commissioner: It is Exhibit 17.
Mr. Maupin: 7/9/49.

page 108
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The Commissioner: Ycs, Exhibit 17.
The ,vitness : It didn't come from my office.

r

By Mr. Ashburn:
Q. None of those in evidence came from your office to the
place here today, did they?
A. No, but we can show you the originals of all blueprints
we have made. There was no other architect on the job that
I know of.
Q. Did you make any more plans relating to the construct.ion which was undertaken?
A. We have-we made a few-a great clefll of :;;tudies, and
plans that were discarded. Some ,·vere torn up and some were
retained.
Q. They would be earlier than those which have been introduced in evidence?
·
A. Some of them could have been earlier. There were a
great number of tho8e made during tl1e job, and we were continually making some sort of detail of tl1e alterations and
giving them to the contractor to keep the work going-.
Q. As of ,ybat date did you mHdgn l\fr. Carter, as your employee, to act for you in connection with this project?
A. I think it was after we 11ad procured some
page 109 ~ sheets of this building· from Mr. Tazewell. Mr.
Carter and I sat down and we stnrted trying to
see how we could apportion out the area of that hnilding after
it was cut to pieces. I think 'Mr. Carter went out there for
the first time certainlv within a week after we started.
Q. I am interested· in the date. It doesn't lmve to be an
exact one. ·would that be in ,Tune?
A. Yes, in June, within a week.
Q. 1949,
A. Yes.
Q. Did you personally ever go out there after that Y
A. Yes.
Q. Vfben?
A. I clidn 't keep a diary on the job, but I went out there
at various times.
Q. Can yon mention any time when you ever went there 1
A. The dates, no, I could not.
Q. Can you mention it by· calling attention to ~ happening
on an occasion when vou ever went there T
A. I recall one day Pretlow Darden came out there. That
was early in the work. I went over the ground with him to
show him what we were doing. That was one, and then, as
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::l\fr. Gregory stated this· morning, I came out tl1ere on various
occasions. Another time I went out there was when Mr. Kane
asked me to lend him $15,000.00. I couldn't menpage 110 r tion any other particular time.
Q. Concerning the plans for the structural
work that was to be clone, you say the individual in your organization who made the plans is Mr. Carter!
A. He did the drafting. I worked with the men in the office
on the planning.
Q. Who was responsible for the idea which these plans embody?
A. Three of us, Mr. Kane, myself and Mr. Carter. In fact,
as I stated awhile ago, this planning in here was changed on
several occasions at the request of Mr. Kane, but I couldn't
tell you the elate they were changed.
Q. ·what was finally decided upon was a steel structure or
what has been here called a retractible roof, was it not, over
the dance floor?
A. Yes.
Q. Who designed the steel structure to be erected, the re-·
tractible roof 1
·
A. Mr. Carter.
Q. That structure as designed was intended to be overhead
with people customarily sitting under it, was it f
A. Yes, in inclement weather it would be closed.
Q. And people danced under it when the retractible roof
was closed i
A. Yes.
page 111 } Q. It was intended to open and close by an electrically operated mechanism, was it not t
A. Yes.
Q. I believe you said this morning· that that was not a new
idea!
A. That is correct.
Q. So you were following, as you thought, an idea that had
previously been perfected?
A. Yes. I qunlified my statement this morning by stating we
were trying to build a retractible roof, do a retractible roof
job, for a very small amount of money. If we could have just
gone ahead and bought various types of equipment, the cost
of which would not have been questioned, it would have been
another proposition.
Q. All right, Mr. Spigel. If more money had been discussed with the owner and it had been agreeable with him,
what different type of construction would you have doneY

\
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A. The steel framing- would have been the same unless it
was made out of stainless steel, or some type of-as a matter
of fact, come to think of it, we had recommended the use of
some type of non-corrosive metal
Q. If more money had been discussed with the owner and
approved by him, what different type of l'oof covering would
you Iiave used ·r
A. I couldn't say.
page 112 ~
Q. If more money Imel been discussed witb the
owner and approved by him, if more money had
been available, what different type of electrical mechanism
would vou have used ·1
A. That woulcl require- some research there.
Q. You say the structure was built 1
A. Yes.
Q. And you say it would have worked satisfactorily?
A. I said it did work.
Q. Tell us an occasion when it ever worked.
A. It was worked by hand. They worked it a number of
times bv band. I wasn't there. Mr. Carter was.
Q. Tell us one occasion when it worked by band.
A. I just said I wasn't present.
·
Q. So you really don't know of your own knowledge?
A. No.
(J. You wouldn't even go down to see wbetber it would
work, or not, would you t
A. I was very mucb interested, Mr. Ashburn. I was very
much interested in it and I ,vas out there after the thing was
up but the)T didn't wodr it at any time when I was present.
Q. !fr. Spigel, :Mr. Greg:01-y says you are the person who
first eontactecl him about Iiis doing any sort of work there.
Is that the facU
A. Yes.
Q. Mr. Gregory was wI1olly unknown to ]\fr.
page 113 t Kane, vms l1e not1
A. I couldn't · answer tbat. He might be.
Everyone at the Beach knows him tllougb.
Q. You are the person who got Mr. Gregory to undertake
the matter 1
A. Yes.
Q. .And you at that time turned it over to him to do, did you
not?
A. With :Mr. Kane's consent.
Q. Did you instruct Mr. Gregory to have the contract
drawn i
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A. No.
Q. Did you sugg·est to him that he should have one drawn 1
A. No. It is customary that they do.
Q. Have you ever seen his conti·act 1
A. Yes. I clidn 't see it until after the refusal to pay. That
is the first time I had seen his contract.
Q. Mr. Spigel, is it not the fact that in your discussions
with Mr. Kane or in the discussions with your representative
and Mr. Kane in your presence, that the cost estimate, which
at that time was purely an estimate, was broken clown substantially in this manner, that the steel structure roof would
cost about $15,000.00, that the electrically operated gear would
cost about $1,500.00, and that the remainder of the construe- .
tion work would cost from $6,000.00 to $7,000.001
A. That I could not remember, the figures, but
page 114 ~ it is true we bad a breakdown at various phases
of the job. The breakdown you mention apparently was after we had-when we were taking bids or prior
to taking bids. I think that is my recollection. We had made
nn estimate on the cost of tl1e steel work and I think the contract price came well within the estimate we made.
Q. You had a breakdown :mcl discussed with Mr. Kane, the
owner, president and representative, what you believed the
total cost to the owner was going to be!
A. I think ~Ir. Carter had those discussions with him.
Q. But you knew of the discussions and of the fig·ures?
A. Yes.
Q. Those fignres are substantially as 1 have stated them,
were they not, $15,000.00, $1500.00, and about $6000.00 or
$7000.001
A. It seems to me that was one occasion we discussed that
in the office and Mr. Kane was there, and we told Mr. Kane
that ,ve thought the job would cost, I think, between $18,000.00 and $22,000.00, and l\fr. Kane said, "If it doesn't co~t
over $25,000.00, it will be all right.''
Q. So that he wasn't particularly holding you down to such
small figures, was he? .
A. That is too small for that kind of work.
Q. Did you not say it could be done well within those figures?
page 115 ~ A. After we had exhausted every possible
cheap way of doing the thing, that is what we
based it on. l\[ r. Kane had told us all along to cut this down
and to cut that down. It was a question of doing everything
as cheap as possible.

130

Supreme Court of Appeals of Virginia

Bernanl B. Spigel.

r

I

Q. It was your office who determined the allocation of the
work as to performance, was it not?
A. Do you mean by that who should do certain w·ork?
Q. Yes, who should do what Y
A. Yes.
Q. It was your office who determined that?
A. Yes.
Q. Mr. Kane had nothing in the world to clo with that?
A. "We consulted with him. He knew exactly what vlas going on down there. He was down there more than either one
of°us. There was nothing done, so far as I know, without his
consent.
Q. ·when do you say this structure was completed?
A. ·we completed the first part of this, clearing the place
here, within the alloted time given by the Court. The other
part of the work has never been completed. Mr. Kane stopped
work on it.
Q. Now, concerning the structure that was built, do you
say it was safe and didn't endanger anyone!
A. Yes.
page 116 ~
Q. You do nnqualifiedy so state it now?
A. It was there a long time, almost a year, and
went throug·h the winter. It had not fallen on anybody and
didn't hurt anyone. I don't see why that should come up.
Q. How many times did they attempt to remove this retractable roof¥
A. I don't understand vou.
Q. How many times did they attempt to make the thing
function and perform?
A. You mean by hand¥
Q. By hand, ,vinch, or in any manner?
A. If that had been built and completed according to the
plans we have here, there would be no occasion for any changes
or any major improvement. ·work of this type, undoubtedly
you would require some little adjustment. If you build most
anything the man has to come back and make some little adjustments in it.
Q. I understand you to say that the electric motors ,vere
not supplied because Mr. Kane woultln 't authorize them; is
that righU
A. Yes.
Q. I ask you where you tried to obtain them from Y
A. We had a couple of bids and it seems to me that Mr.
Wilson submitted the low bid for the equipment.

'
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Q. Is it not the fact that Mr. ,vilson refused to supply the
equipment because he said it would be unsafe to
}Jage 117 } operate that retractible roof,
A. It is not what he told me.
Q. Is it not the fact that before he would undertake to commence to make the motors he wanted a written guarantee that
his company would have no responsibility if people were injured as a result of their operation 1
A. No, he never told me anything like that whatever.
Q. He never told you that?
A. No. Mr. ·wnson is a salesman. He is not an eng'ineer.
That is entirely different from what he told me.
Q. We will see presently. I ask you if it was not your office
who first contacted l\Ir. ·wnson about it?
.A.. Yes.
Q. M:r. Kane didn't know , 1:ho :Mr. Wilson was f
A. I am sorry, but I should have gone through the formal- /
ity of introducing him. He didn't meet any of the other sub-./
1
contractors.
·
Q. Isn't it a fact that Mr. Wilson went there with his engineer at your invitation and checked the structure and what
had been done, and said it was unsafe, in his opinion f
A. No.
Q. That is not the fact?
.A. No.
Q. Isu 't it the fact that he so advised your office?
A. No.
page 118 r Q. You say that that erection bas been done in
accordance with the plans 1
A. Mr. "Wilson had the low bid on the electrical work that
amounted to over $7000.00. ·when we changed it to some
equipment that would cost approximately half of that, the
type of motor that was required, there was one in Texas and
one in Schenectady, somewhere up in New York. He told me
that before he would" order it he wanted to know where the
money was coming from.
Q. Mr. Spigel, did he not say to you that according to the
mode of operation which these plans called for, that if one
of the sliding panels should jam the motor would throw the
other panels down on the people below?
A. No.
Q. He <lidn 't say that to you f
A. No. He submitted his estimate to do the work and if
l\Ir. Kane had been ready to put up the money the motors
.
would have been installed promptly.

\
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Q; :M:r. Spige~ do you say that the foundation and other
work preparatory to the erection of the steel work was performed with a degree of accuracy to receive the steel work l
A. Yes, sir.
Q. Do you say that the structural steel work is put in to
meet the conditions outlined in the Code of Standard Practice
oi the American Institute of Steel Construction!
page 119 ~ A. Yes.
Q. Have you ever checked it since it was erected
to see how much the various members were out of plumb 1
A. Yes. It was knocked out of plumb by the hand operation.
Q. ·wm you give me your figures on how much it was out of
plumb when you checked it t
A. No, I don't have any figures.
Q. Did you ever take down any figures 1
A. No.
Q. How did you check it f
A. You could see it with your eyes. You could look down
and see it.
Q. Did you eyer check it with an instrument t
A. No.
Q. You, yourself, saw it at that time?
A. I had seen it after work had stopped on it. It had some
kinks in it.
lJ. You agree, do you not, that it wouldn't work at that
time1
.
A. It wasn't designed to be hand operated. I can say one
other thing. They were pulling that in with-I will let Mr.
Uarter explain that.
Q. Do you say that the steel columns as erected are even
·
put up at the places showu on the plans and depage 120 ~ sign f
A. The steel columns we show on the plans were
perfectly safe and proper.
Q. ·what size columns do you show on your plan for column C-9'1
A. I woul<l suggest, to save time, that you talk to Mr. Carter,. the engineer. I left the engineering to him.
Q. Well, l\Ir. Spigel, you can read plans, can't you!
A. I might. Six inch column.
Q. What size column was put up ror C-91
A. Four inch column.
Q. "\\i1lat size column do the plans call for for C-10?
...i\.. I don't recall.

-
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Q. Look on the plan there.
A.
Q.
A.
Q.
A.

C-10, six inch column there.
·what size column was installed?
Four inch.
What size column is called for on the plans on 0-111
Likewise six inches.
(J. "\Vas a four inch column likewise installed Y
A. It calls for eight six inch columns and six four inch colmuns.
(J. As to Column C-12, what do the plans call fod
A. Six inch column.
Q. ,vhat size was put up 1
page 121 ~ A. There were two columns put up incorrectly,
Mr. Ashburn.
.
Q. Mr. Spigel, do you say that a four inch column is structurally safe and approved ac~ording to the engineering standards to support the weight loads of these columns?
A. It was intended that these columns should be reinforced,
but after being stopped or getting off the job it was never
done.
Q. Who figured the wind pressure on this structure from
vou r office?
·
· A. Mr. Carter.
(J. Do you have the figures on it 1
A. I don't know anything about wind pressure. It ,vould
be just wasting time to ask me about it.
Q. Does Mr. Carter know anything about them f
A. Yes.
Q. Is he an engineer 1
A. Yes.
Q. ,vhen did he become an engineer?
A. He has been in it for the last 12 or 15 years.
Q. Does be hold a degree in engineering¥
A. You will have to ask him.
Q. Does he hold a certificate or is he registered or a licensed
~ngincer from the State of Virginia 1
A. No.
Q. Has he ever qualified before any public body to engage
in the business of engineering-I
page 122 ~ A. No. He bas always done it through my office
under my name, which is a very good practice.
Q. ,v110re are the trusses on this roof constructed 1
.A. I think you ought to ask Mr. Carter where the trusses
are.

\
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Q. Is there a single bit of bracing between the trusses as
designed or as erected 7
A. I would also like for the engineer to ansv{er all questions pertaining to the steel work.
Q. ,vhat distance are the plywood panels spanning on tho
plans?
A. It looks like they are four feet.
Q. Do you know of any code anywhere that will permit
them to span four feet, any building code 1
A. There is no building code that covers it.
Q. Do you know of any engineering handbook that will permit that, that will permit them to span four feet f
A. If you pnt an awning over your house the codes don't
cover how much weight it is going to carry.
. Q. Do you say it is approved engineering practice to permit them toA. I say the question is ridiculous.
Q. But you didn't answer it?
A. I have ans,vered it. I say it is a ridiculous question to
apply a code on an awning.
page 123 ~ Q. ·w1iat sort of track did your office design to
support the retractable roof panel?
A. ·we have a detail on the plan consisting of a large 18
inch channel, 42. 7 pounds.
Q. Do you know what section modulus is in steel work¥
A. I would like to answer that this way, that I went-when
I was at school I had those things, and while I know the theory
of structural steel I don't practice it. I take care of the
business. I leave that to the boys in the office. I know what
it is.
Q. Is it not a fact that the type of construction that you
were attempting to accomplish the section modulus is required
to be 80.73 inches cubic, whereas you only designed 61.0 f
A. I repeat what we have here is ample for the purpose intended. ·
Q. It is recommended in every engineering liandbook, isn't
it?
A. It depends upon what wind load you assume is g·oing to
hit it. \Ve can assume theoretically that the wind load will
turn it over in five minutes, on paper. It is a lot of hokum.
Q. Your design was an 18 inch 42.7 pound channel, wasn't
iU
page 124 ~ A. Mr. Carter designed the 18 inch 42.7 pound
channel, 42. 7 pounds per foot.

-
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Q. At what points did you provide for bracing the channel
in your plans?
.A. I had rather Mr. Carter go into the details.
Q. Can you tell us from the plans¥
.A.. I might, but I had rather Mr. Carter talk to you.
Q. You don't know at what intervals braces are provided?
A. To keep from holding up so many people, I will say no.
Q. Did you ever check the effect of the wind pressure on
this structure as designed?
A. I just told you, Mr. Ashburn, that Mr. Carter is the
\
engineer, and it is an awful waste of time. Just put me down
as ''no'' to all the other engineering problems, and we will
save ourselves a lot of time.
Q. I don't want to save so much. Did you ever calculate
the stress according to the weight and quality of the materials
that you specified for this structure 1
A. Put "no" to all of this. Read them out for the record
andsay"no".
/,

Mr. Maupin: You bad better answer the question.
The Witness: All right.
Bv Mr. Ashburn:
·-Q. Do you say it is good architecture or engineering practice to design a structure of this type without
page 125 ~ making that calculation¥
A. That was made in the office.
Q. Have you ever seen what the calculation was 1
A. Yes.
Q. vVas it 48% of the allowable working stress according
to the materials that you specified t
A. That sounds like' a good giiess, but I don't remember.
Q. That wouldn't be a safe allowable working stress, woulu.
it, and you wonldn 't approve such a structure, would you?
A. I think we can prove what we had there is right and
sufficient.
Q. By what means would you prove it when every engineering handbook and every practicing engineer says it is not
righU
Mr. 1\faupin: I object. That is a statement of counsel not
supported by evidence.
Mr. Ashburn: I expect to support it.

!
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:Mr. :Maupin: Maybe you do, but it is not supported ancl
the witness ought not to be asked a question predicated on
a statement which is said to be a fact and isn't proved to be
a fact.

(

By Mr. Ashburn:
Q. Did your office supervise the construction of this 1
A. Yes.
Q. I want to know whether columns C-1 through C-8 have
ever been permanently set¥
page 126 ~ A.· Mr. Carter will have to answer that. I am
sure it was.
Q. ·wen, uow, what type of electrical apparatus. to move
these retractable panels do your plans call for 7
A. The plans don't show any electrical equipment on them.
Q. ·what type did your office specify 1
A. \Ve had a specification as to a certain type.
Q. "'What was that type Y
A. Vertical.
Q. ·where did you attempt to procure what you had
selectedf
A. \Ve had a bid from the Duor Engineering Company.
Q. Where is that concern located f
A. Here in Norfolk.
Q. If you have the bid, I should like to have it.
A. I wouldn't know. Do we have that bid, Mr. Carter f

\

A Voice: Not with us.

By Mr. Ashburn:
Q. Do you know when the bid was made f
A. The date of it?
Q. rrhe time when you asked them to submit a bid on itT
A. It was some time in August but I don't remember the
date of it, but when these bids came in they were subject to
several conferences with Mr. Wilson on details,.
page 127 ~ etc.
Q. Mr. Spigel, do you recall that after this
work was done by you, in the fall of 1949 Mr. Kane advised
you he was going to have this structure checked by a consultj ng engineer Y
A. No, I don't recall that but it would have been perfectly
all right with us for him to do it.
Q. Didn't Mr. John B. l\IcGaughy check it for the owner

-.
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himself and conferred with you and offered to show you his
report on the conditions which he found¥
A. He <lid show us-he brought us a copy of his report.
Q. Do you have it?
A. I don't have it with me.
Q. Do you knowA. This was long after we were off the job. ·we had been
off the job when this happened. This was a"fter litigation had
started.
Q. He told you his conclusion was that the construction
was unsafe, No. 1, didn't he l
1L He didn't say anything1\Ir. Martin: I object to what somebody else told the witness.
Mr. l\Iaupin: I think the proper thing to do is to put )Ir.
McGaughy on the stand and let him be subject to cross examination rather than asking this witness.
page 128 ~

Bv Mr. Ashburn:

"Q. ·what I want to know· is this: Isn't it the
fact tlia t you refused even to talk with him on tl1e
conclusions which he had reached ,i
A. No. Mr. McGaughy came to the office and stated he had
been employed by you or your client to be used here in this
courtroom to check our drawing. "Then he came up and asked
us for them we gave him copies of the plans. ·we told him we
certainly would, and we gave him copies of all the plans. He
very courteously brought in his report and left it at the office.
As far U8 offering to check it with us, this is the first time I
ever heard about that, but I don't know what good it would
do. ·we were off the job, we had not been paid, and if there
was anything to be corrected we should have been notified.
Q. It would have determined to your satisfaction whether
he was right r
A. The little bit I know about it, I think his theories on it
were a little different from ours. Let him present his theories,
if he wants- to, and we will present ours. We will let somebody else judge who is right or wrong.
Q. Did you refuse to check the engineering facts with him?
A. No.
Q. To qctermine whether his conclusions ,v-ere right or
wrong?
page 129 ~ A. As a matter of fact, I don't think-the only
time I ever saw him_ was at the time he came in for
0
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the blueprints, in the office. I think he will substantiate tlmt.
If they wanted to do any checking, I would refer him to lvlr.
Carter anyway becirnse Mr.- Carter is up on engineering and
I am not. I am just as rusty as I can be about the details of
engineering. I don't bother with it.
Q. Concerning some other phase of the work, isn't it the
fact that when the contract had been prepared for signature
between Mr. Gregory and the Surf Realty Corporation that
Mr. Carter from your office was presentt
A. Present at the signing of it 1
Q. Present at the signing of iU
A. You will have to ask Mr. Carter that. I wasn't there and
I coukln 't answer it.
Q. Certainly at that time it ,1.ras known that the overall
cost to the owner would run in the neighborhood of $22,000.00,
wasn't iU
A. I couldn't answer that. As to the contractor's fee based
on 10%, 10% wouldn't pay his gas consumption in his automobile on the type of job of this kind. He is entitled to a great
deal more than 10%. He was piddling here and there, and
stopped all of his work. I was out there one day when it was
raining and a man ,vas trying to fix the roof and one fell ow was
out there holding an umbrella over him.
page 130 ~ Everything possible was done to help ~fr. Kane
out.
Q. It was not contemplated that the portion of the work
other thai1 the structural steel and retractible roof construction would cost anything like $22,000.00, was it?
A. At the time I talked with l\:fr. Gregory and at the time
he came around to talk to :Mr. Kane, we didn't know at that
time whether he would build a retractible roof, and l\:fr. Greg01·y had nothing to do at all with the retractible roof except
what we asked him to do.
Q. The plan which you have introduced in evidence, which
is blueprint Exhibit 18, shows the date 7/3/49, which is three
days before Mr. Gregory's contract was signed Y
A. Yes. ·we had been getting estimates. Mr. Gregory had
started work on this thing in June, and when we got this up
t.o the point where we ·were taking some estimates, we asked
l\fr. Gregory to take a building permit to cover this thing so
we could keep working, otherwise we would have had to go
there or the owner would have to go down and take out a permit for this work extra.
Q. Mr. Spigel, you received a letter from Mr. Kane which·
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is Exhibit No. 11 and is dated August 15th; is that correcU
A.. I am sure it is. Let me see which one it is.
The Commissioner: That is the first one.
By :.M:r. Ashburn:

.

Q. You have already identified iU
page 131 }-

A. Yes.
Q. And you replied to it under date of Ausrust
18th. In your reply you recite that Mr. Kane's people.... in- .-' -, .
stalled the windows and they top hung them, swing-in.
\
A. Yes.
Q. Isn't it a fact and don't you know that the only windows
installed by Mr. Kane's people were some three or four windows in the office so the people who worked in there could get
some air and wouldn't smother?
A. Mr. Carter talked to ]\fr. Kane more than once, and the
__
men down there and told him to put them in, and I think they ,.',£;
are the ones he referred to as leaking on the outside, some of-·
those windows down here. It mav have been on this side
(indicating). l\fr. Carter can tell you which it is, but they
were put in by Mr. Kane's men because he told Mr. Carter he
had done it.
Q. Mr. Gregory introduced as Exhibit 9 this paper which,
I suppose, is intended to be an architect's certificate t
A. Yes.
Q. Did you issue that to him?
A. That is right; that is my signature.
Q. "\Yhcm did you issue iU
.A.. At the end of the job.
Q. Docs that mean September, October, November, August
or when?
page 132 ~ A. It was in August, but I don't recall the date,
Mr. Ashburn.
Q. Mr. Spigel, I ask you if it isn't the established practice
<,f architects to issue certificates of that nature in triplicate?
A. No, sir.
Q. It is not?
A. No. We buy these books, and it is a duplicate. I can
send over and get the book it is torn out of. There is a carbon
copy behind it, and we write them in indelible pencil.
Q. You only issue two instead of three?
A. vV e only issue one. He is supposed to take it to the
owner and when it is paid there is a place for him to receipt

.,.-
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it at the bottom a11d that acts as a receipt to the owner after
payment is made.
Q. You keep a copy at your office f
A. Yes, keep it in the book until the wind-up of the job,.
and it will show vou how much has been collected and the bal·
ance, andQ. You don't send any to the owner?
Mr. Maupin: What did you start to say f
A. It enables us to glance at the book and tell how much
money has been paid to the men and what the balance is.
Bv Mr. Ashburn:
·Q. You sent a bill which you likewise introduced
by some later exhibit number, No. 14, for seventeen Iumdretl and some dollars. On what basis did you calculate thaU
A. "\Ve calculated that on the cost of 6% on Mr. Gregory's
contract and 10% on the work that was done in connection
with the retractible roof.
Q. That was your basis for arriving at your billing?
A. Yes. Mr. Ashburn, on alteration work,. architect's fees
are not uncommon up to 20%.

page 133 ~

Bv the Commissioner :
.,Q. 20% of the estimate or cosU
A. Of the cost. There is no way an architect crould come
out on a 6% basis doing this work.- That wouldn't take care
of the supervision there. Mr. Carter is not a cheap man.
The Commissioner: I wasn't arguing with you. I was a
little shocked by the figure ..

Mr. Ashburn: All right, Mr. Spigel.
By Mr. Martin;
Q. I\Ir. Spigel, I think you said that the sliding roof was
supposed to have been run by an electric motor¥
A. That is right..
Q. And was not intended to be run by handf
A. No.
Q. But the owner substituted hand work instead of having
machinery to operate it by power Y

.J
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A. Yes. It jerked the track out of shape.
Q. How did they draw it up and down, by hand
or some kind of wheel or winches t
A. Yes, put a spike in there and turn it like a winch, something like a capstan and bar.
Q. In working it by hand did that pull it out of alignmenU
A. Yes, they stretched some things out there, putting a bow
in the track.
Q. You spoke of some columns, and I believe they were
specified to be 6 x 4, I think you said, did you not?
page 134 ~

Mr. Ashburn: Six inches.
A. Six .inches and four inches were the sizes.
By Mr. :Martin:
Q. Some were supposed to be six inches in diameter Y
A. Yes.
·
Q. And steel pipes were to go up?
A. Yes.
Q. :b,our of those columns were four inches in diam.eter
when they should have been six in diameter!
A. That is right. I think there were four-yes.
Q. If that had been called to anybody's attention it could
have been corrected for $50.00, could it f
A. It wouldn't exceed that. They could have been taken
down there and were salvageable. If there had
page 135 ~ been no mix-up at the end we would have had it
corrected. In the scramble we were trying ·to put
it up in a hurry. It could have been very easily rectified.
Q. It made no difference in the operation whatever, did it T
A. Not theoretically.
Q. If they had had a cyclone. it would have been better to
have had six inch column?
A. Yes.
Q. And so far as it actually happened, it made no difference, did it?
·
A. That is right.
.
Q. You were the architect authorized by the owner and' in
charget
A. Yes.
Q. Your head man or associate was whom 1
A. Mr. vYarrcn Carter.
Q. You wrote to ~Ir. Kane, of the defendant company, on
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September 12th, did you not, approving a bill of my client,
Mr. 1\Iednick?
A. That is right.

r

Mr. Martin: If Mr. Ashburn has the original of this letter
of September 12th we can use it, otherwise we will use the
carbon.
Mr. Ashburn: It makes no difference. I have
page 136 ~ the original.
l\fr. Martin: This was the copy sent my client.
I will read it and put it in evidence.
{The letter was read and marked "Exhibit 20. ")
Mr. :Martin: I think that original letter had another letter
put with it. It refers to a bill or statement.
1\fr. Ashburn: "\Vhat bill, a bill showing· balance of $1,755.00-?
Mr. Martin: Yes.
Mr. Ashburn: It came to us with a copy of the letter written to Spigel by the Globe Iron ·works dated August 31st, and
was thereto attached.
Mr. Martin: It goes with this, I think.
:Mr. Ashburn: I will be glad to have you introduce it and
read it.
l\fr. Martin: I put it in as the next exhibit, the letter from
tlie Globe Iron Construction Company to Mr. Spigel dated
August 31, 1949, and the bill thereto attached, $1,775.00, which
you may mark as fwo exhibits as they are on two papers. I
will read it.

By ]\fr. Martin:
Q. What does" A. I. A." mean 1
A. It is a national association that you are inpage 137 r vited to join if you have had experie11ce, American Institute of Architects.
]\fr. Martin: I will read Exl1ibit No. 21 on the letterhead
of the Globe Iron Construction Company.
(The letter was read and marked "Exhibit 21. ")

J\Ir. l\fartin: And there is a bill which I will not read at
large. It is all in. It shows the total charges, credits, and the
balance due of $1,775.00.

,;
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{The paper last above referred to was marked '' Exhibit
22. ")

By Mr. Martin:
Q. :Mr. Spigel, the Globe Iron Construction Company had
contracts with the owner in writing, did it not, one I suppose
for the extra work?
A. That is right, sir.

------....._

Mr. Martin: I put the contracts in evidence, one elated
July 13, 1949The Commissioner: That is Exhibit 23.
l\fr. Martin: Exhibit 23, and one dated July 14, 1949.
The Commissioner: That is Exhibit 24.
M:r. Martin: That of July 13, 1949, I will read a little from.
The contract elated July 13, 1949, is for $8,300.00,
page 138 ~ "90% on delivery of materinl, balance on completion of erection by us.'' It is all in evidence.
Then I read this part of it., "We will be responsible only for
corrections necess~ry due to errors made by us, and will
promptly handle same when advised,'' etc.
Mr. Ashburn: The conditions on the contract, printed on
the hack, I call your Honor's attention to.
l\fr. Martin: I was reading from tllat.
l\Ir. Ashbum: You just read one part of it.
l\fr. Martin: It is all in evidence. It says, "Subject to
conditions printed on back hereof.'' The other exhibit, 24, is
on the same printed form and is for $1,648.00, and the account
filed shows that it has been paid.
:Mr. Ashburn: I would be glad to have put in the "record
by anyone, Mr. Mednick, exactly what he bas received and
exnctly what the balance owing him is.
Mr. Martin: It is all on the sheet tl1ere. I have it right
here. It is Exhibit 22, and shows a credit on August 1, 1949,
check $1,648.00, which is the amount of the smaller contract
put in evidence, and August 13, 1949, by check
page 139 ~ $7,470.00, which is 90% of the larger contract,
leaving· 10% on the larger contract plus extras,
ancl interest claimed. He is with you.
Bv Mr. Ashbui·n:
·Q. Mr. Spigel, you say that the manipulation of the panels
by hand power caused the track to get out of shape?
A. Yes.

\

1
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Q. I want to ask you if it isn't the fact that they only manipulated it by hand power on two occasions?
A. I never was down there when they manipulated it but
I think Mr. Carter can tell you about it. I doubt that very
much.
Q. I ask you if Mr. Carter was not present both times and
did he not try to manipulate it t
A. If he was clown there I am sure he tried to help them
out. I think at one time he tried to do most of it himself.
Q. Didn't it take three and a half hours to get the so-called
retractible roof to retract on one or two of those occasions¥
.A. It was designed to be operated by electric power and
if Mr. Kane dicln 't want to pay for the motors to put them on
there and he tried to operate it by hand, I couldn't say how
long it would take.
Q. "\Vas the occasion for trying to manipulate it by hand
po,ver because you had no motors and couldn't
page 140 ~ get them¥
A. I could get them, all he wanted, if he wanted
to pay for· them. I could get two carloads tomorrow. He took
the position he didn't want to pay anybody. I don't think he
will pay anybody until you make him do it. That is what I
have to say. I am telling you the facts, that he won't pay anybody until you make him pay it.
Q. The Court will decide the issues in this case.
A. The evidence is very conclusive to me so far.
Q. You say to the Commissioner that hanging the awning
on the structure bowed the trackt Is that what you said i
A. Mr. Martin-

The Commissioner: The question is addressed to you.

A. I thought he was talking to Mr. :Martin. l\Ir. Mednick
said something about it.
Bv l\Ir. Ashburn:
~Q. Is tl1at your position, you say that the hanging of the
awning· on the structure bowed the track ·1
A. Yes, it put a bow in it, the manner in which they put it
on there.
Q. The track is made of steel Y
A. Yes.
Q. Then that channel we were talking about is of a certain
weight?
A. Yes.
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page 141 ~

Q. The awning is made of canvas T

A. Yes.
Q. Hanging· down from the steel trackf
A. It didn't just hang down there. If we had a photograph
of it it would indicate what is there.
Q. Did you advise the design of the awnings, or what to be
used?
A. No.
Q. Your plans contemplated the use of some type of covering for the east side of the structure, didn't iU
A. There was some talk about it but how it was to be put
up-it could have been put up in a manner that wouldn't have
pulled these tracks out of alig11ment.
Q. There would be no enclosure unless the cast side was
covered with something, would there,?
·
A. I think the question is how you are going to book it up.
They were not designed to have a pull on them.
q. Did you specify how_ they were to be hooked up?
A. No.
Q. Who did?
A. I don't know.
Q. Did you ever interpose any objection to the manner in
which the awning was put up?
A. As far as I know, they were put up after we were off the
job.
page 142 ~
Q. So you neither promulgated any design of
it, put it up or disproved it after they were put
up?
A. Ko, unless there was a discussion with :Mr. Carter at
some time when I was not present.

1\Ir. Ashburn: All right.
The Commissioner: Any further questions of this gentleman!

RE-DIRECT EXAMINATION.

BY :Mr. :Maupin:
·Q. In operating these panels on this retractible roof manuallv where was the power applied, and how was it applied 1

A:

'In that letter l\Ir. :Mednick wrote be said it was attached
at the top, and says it is a wonder the whole thing didn't fall
in. He called me up tl10 next day, after he was down there,
while I was on the outs with I\fr. Kane and had nothing to

·,\
\
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dow with it, and enclosed that letter, his letter, and I sent it
down to Mr. Kane in the hope that he would heed the letter
and not take any chance on hurting anyone.
Q. "\Vhat I am getting at is that the shaft or panel or whatever the proper name is, the pO\ver had to be applied somewhere. Was it applied at each corner, in the middle, or where
was it applied?
A. I bad rather you ask :Mr. Carter that.

page 143

r

Mr. Ashburn: Where be designed it to be applied.

By 1\fr. Maupin:
Q. ·who desig·ned it, l\fr. Carter j
A. Yes.
Q. Do you know how the power would have been applied
if the motor you specified had been supplied?
A. If you pull this evenly (indic~ting) from each side it is
bound to go straight. If you put something· on and start yanking it, it won't.
Q. Is that something like a desk drawer when you get it
off center?
A. Yes.
Q. So it goes first one way and then the othed
A. Yes, or a combination of both ways.
· Q. "'\Vhat would have happened if the power had been ap- ·
plied as originally specified by you; would that have happened?
A. No. If it l1acl been put in correctly and pulled evenly
they wouldn't have had any trouble with it.
Q. Did the method of operation Mr. Kane attempted to use
meet with your approval 1
A. No. We wrote in tllat letter and told him on several occasions it was never designed to be hand operated and we took
no responsibility. Mr. Mednick wrote him the same thing.
Mr. Maupin: All right.

page 144

r right to put him back on.

I will reserve the

RE-CROSS EXAMINATION.
By 1\fr. Martin:
Q. That pulling was done entirely by Mr. Kane 'l
A. Yes.

",
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By Mr. Ashburn:
Q. Were you there when it wasA. Open?
Q. Yes ..
A. No.
Q. You don't know how it was opened?
A. I have a report on it.
Q. Did you get Mr. Mednick to supply the winch?
A. Yes.
Q. The Globe Iron Company?
.l\.. Yes, in the interest of trying· to help him out in the operation.
Q. Wasn't bis reason for opening it so they could put the
plywood covering on? You couldn't put it on with it closed,
could you?
A. Yes; when they put the plywood on they would have to
go back and forth. Men were working up there and I was out
there and they could shove the panels back and forth and
work.
page 145 r Q. Didn't they have to open it to put the roof
on? You couldn't put it on if it folded back1
A. They pushed it up in places so they could put it on.
Q. By hand?
A. Yes. Mr. Gregory was there and Mr. Mednick's men
were there.
Bv 1\fr. Martin:
·Q. They run on ball bearings?
A. Yes, had rollers and wheels.
And further this deponent saith not

1

- I

I

I,

SOL MEDNICK,
called as a witness in bis own behalf, having been first duly
sworn, was examined and testified as follows:
Bv M:r. 1\Iartin:
·Q. Your name is Mr. Sol Mednick?
A. That is correct.
Q. How old are you and where do you live t
A. I am 58 years old and I live at 1706 Clatemont Avenue,
Norfolk, Virginia.
page 146 r Q. You are owner of the Globe Iron Construction Company, are you not?
A. That is correct, sir.
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Q. You bad these two contracts in writing that were put
evidence with tlle Surf Realty Corporation f
A. That is correct.
Q. Did you or <lid yon not furnish the material and erect
it pursuant to the contracts 1
A. We did.
Q. As to the extra work, was that extra work actually done
by your company 1
A. It was all actually clone.
Q. Was it all authorized by the contractf
A. It was all authorized.
Q. ·was there any defect in it that you knew anything
about1
A. No.
Q. \Vere any complaints made to you while you were on the
job about it?
A. No. Our company does the furnishing of the materials
and tbe erecting of them. I apportioned it out. I don't do
the detail work. I follow it with certain members of our company. The estimate was done by my son. ·when the job
comes in the office it is turned over to tlle engineer and we
detail the job out. He prepares the details so the
page 147 ~ men can understand the work. That is the usual
customary procedure, and we go by that same
thing unless it is a verbal order. Otherwise it goes in the
Engineering· Department.
Q. Are you an eng'inecr?
.
A. Yes. vVe have the shop drawings. vVe fabricate tllcwork in the shop. vVe have a large crew there in addition to
a superintendent who sees that the work is gotten out correctly. After that is done it is· shipped to tlle field for erection and ·we have a superintendent in the field and the men
know bow to install the work under his supervision.
Q. Does your company have anything to do with the operation of it but just furnish the material and erect it?
A. Notlling but what is stipulated in the contract, furnishing certain work which is definitely outlined, and then it is
installed. The contract covers our liability on this work.
Q. As to whether it was rigged up and pulled open, did you
bave anything to do with that,. or whether it would slide right
orwrongf
A. , Ve had nothing to do with tlla t. We had to supply
eight panels and tracks and posts and install those.
Q. As to the extras which you say were authorized by the
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architect, have you details of those if anybody wants to see
them?

A. They are contained in your file in the shop drawing.
pnge 148

~

Mr. Martin: Do you want them put in, Mr.
Ashburn I
l\f r. Ash burn : I think so.
The Witness: Bill for the extras we have put in evidence,
and the bill was sent to Mr. Kane and is dated August 13th.
\

By Mr. Martin:
·Q. Will you pull it out of your file 1
A. You have a copy of it, Mr. Martin.
Q. While ,vc are looking for that, have you the details of
that also? Are tllese the details of the extras, and an estimate
or breakdown for the extras?
A. If we have an extra order which is not provided for in
the contract we keep the time and keep the type of material,
keep the time spent on that job, and we have a form which,
when the cards come in from the job, the time is gotten from
the time card and the material is gotten from the shop bill.
We use for that extra work our regular form that we put in
and the bill is made up like that.
By the Commissioner:
Q. Your written contract covered the pricei
A. Not for the extra work.
Q. Not for the extra work?
A. No; our written contract-there is two contracts. It is
covered by two sepqrate contracts ..
page 149 ~ Q. I thought the second contract covered the
extra work 1
A. No, the second contract is another contract with Mr.
Kane.
0

By Mr. Martin:
·
·Q. I show you a pink slip or memorandum from the file?
.A.. Yes.
l\Ir. Martin: Which I put in evidence, for the extra work.
Bv the Commissioner:
"'ci. That is the bill for the extras only?
A. That is correct, and a card we gave to Mr. Kane for ma-

\
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terial which we took away from the job. We gave him a credit
of $120.00.
The Commissioner : This bill is offered in evidence and
will be Exhibit 25.

r

By Mr. Martin:
Q. I hand you

a paper consisting of seven sheets fastened
together and ask you what that is 1
A. This is an exact breakdown of what happened to this
bill over here, how much material we had, how much labor and
overhead we had, and how much margin we put on the job.
'fhis was transferred to the bill.

By the Commissioner :
pag·e 150

~

Q. That is the basis for making the bill for the
extras ·1
A. Yes, plus the credit there. That is the basis

of it.
The Commissioner: This will be marked Exhibit 26.

By Mr. Martin:
Q. Something was said about four columns of pipes bein'g
fonr inches in diameter instead of six inches in diameter Y
A. Yes.
Q. What about that? ·
A. That is correct. They are columns 1, 4, 9 and 12. They
were made four inches instead of six inches by error. We
only learned of that day before yesterday, Tuesday, to be exact. That was the first we had heard of it. As I explained
a little while ago, the architect's prints are placed in the Engineering Department. The man is assigned to detail the job
and incorporate it so the job can be constructed. I found out
last Tuesday that these columns were erroneously made four
instead of six. The joh bas 12 columns in it. The architect's
drawing called for eight six inch columns and four four inch
columns and in our hurry it was reversed in the drawing room
and we made eight four inches and four six inches. The four
columns were too small. There were fonr four's instead of
sixes put in. There were four six inch columns on the job.
Q. If that had been called to your attention bow
page 151 ~ much would it have cost to correct it Y ·
A. It meant the removal of the columns or posts
and columns, and looks something like that you see in the back

,,
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over there (indicating). ·we had to take the posts an'd fasten
them at the top by bolts and place four six inch columns in it.
Unfortunately none of us are free of errors and, as I say, I
clidn 't know anything· about it until it was called to my attention and I was very much surprised, and it was only last Tuesday. J\fr. Spigel said, ''Why did you put in four inch columns
instead of six1" I said, "We didn't," and he showed me that
I did. When I went to the office I called the engineer and he
didn't know anything about it. It was a mistairn. We agreed
to it, that it was a mistake. How it was discovered-when I
called him he didn't know anything about it. I said, '' Did you
detail everything in accordance with the drawing·F' He said
yes, and I said, '' Are you sure f'' and he said yes, and so I
dismissed the thing from my mind. I believe I mentioned----.,

The Commissioner: It isn't necessary to go into that.
By Mr. Martin:
·Q. How much would it cost to correct it f
A. The removal of the foui· inch pipes, and we could have
taken them back to the shop as salvage material, and substitute six inch columns of the same length.
page 152 ~ Q. How much would it cost f
A. Approximately between $50.00 and $100.00.
Q. Did it make any difference in the operation of the thing?
A. No, because tbe thing was presumably designed for a
certain amount of wind load, and we bad none of those factors. It was during the summer, and it would have made no
difference in the operation.
Q. Do you know anything about the awnings being attached
up there and the effect of them?
A. Only wlrnt I was told.
Q. Don't say w11at you were told. Do you know anything
about the rig·ging of these awnings, or only what you were
told?
A. You read a letter in evidence awhile ago. I was out on
the job on August 26th to examine it personally, and that is
tbe only time. I had qualified men to take care of the work,
and it ,vas not necessary for me to go out there. That is the
way we handle our work. I noticed the way they were operating which, in my opinion, it w·as extremely dang·erous to
do that. You have 40 foot lattice trusses. They had a number of them on there. "\Ve had put ten or twelve trusses in.
The truss has a panel slide in the track and when you pull it,

,,,-,.
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it is on rollers and slides in tl1e track and can't move out of
it. In workiug the sliding panels the cables are attached to
the upper cord of the long trusses and the pullpage 153 ~ ing was applied at tlle central point of the 40 foot
trusses. The upper chord of the trusses are in
compression and there should be no lateral force applied to
this chord, should be exerted on the upper part of the chord,
and they were pulling on that at a distance of about 18 inches
above the panel. That wouldn't work. w·hen you pull on the
upper chord you tend to bow it. If you bowed the upper chord
the truss would fall and the lower one would collapse. I
wrote Mr. Spigel about that and it was noticed that it was an
unsatisfactory manner of operating these panels.
Q. Regarding the shop drawings, did you have shop drawings in detail made¥
.A.. Yes,, we prepared a complete detail set of dra\vings .9f
the entire job. It consists of six or seven good full size sheets
showing what has to be done with each individual piece of
work.
Q. And they are okayed by tlie architect, are they not t
A. That is right. It is required. It is our routine work
that we submit drawing·s to the architect for approval so he
has an opportunity to examine _the sl1op drawings and correct
them, reject them or change them in any way before we get together. He can change them as to what he wants. These
tlrawinp;s, by the way, we prepared ,vith Mr. Carter aiding
and furnishing the offsets and in collaboration with our engineer.
page 154

~

Mr. :Martin: I put them in evidence.

(The papers were marked" Exhibit 27. ")

Mr. Martin: I put in evidence what is already filed witll
the mechanic's lien, original mechanic's lien, and attached to
the Clerk's certificate showing it was recorded.
The Commissioner: You are offering the mechani 's lien
which is attached to your petition f
!fr. }Iartin: Yes, sir. He is with you.

CROSS EXAMINATION.
By Mr. Ashburn~
Q. vVbom was the individual wl10 first contacted the Globe
Iron Construction Company about the doing of this ,vorld

'-.
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A. I wasn't contacted. I believe it ,,ms Mr. Carter at tlJO
architect's office that contacted my son for a bid on the work.
Q. Do you know whether or not certain plans for the work
to be done were submitted to your company at that time?
A. That is correct, a certain plan 3Q. Are you now able to identify that plan which is an exhibit here f Can you tell us which one it is 1
A. It is the drawing marked No. 3.
(J. The purpose of that ,vas to present in a pictorial form
what was to be done, was it not?
page 155 ~ A. No, sir.
Q. "'\Vhat was it for 7
A. It is not in pictorial form. It is not a desig·n for the
work to be done, but it is a direct outline and requirements
of the job.
(J. Do I understand that was the proposal upon which your
company submitted its bid 1
A. That is correct, one of the proposals.
Q. Is that the proposal upon which you were subsequently
awarded the contract at $8300.00, one of the contracts?
A. Yes, that is tho $8300.00 contract; that is correct.
Q. Did that proposal specify structural steel consisting of
eight panels, Richard ·Wilcox track and hangers, long span
joist?
A. That is a part of it. "\Vould you mind finishing the rest
of iU
Q. "All erected as indicated on drawing 3 dated 7/3/49
by B. B. Spigel, architect."
A. That is corred, sir.
Q. Do I understand it is your position that you have no responsibility for the sufficiency of the design as so submitted 1
.A.. That is correct, sir.
Q. And that contract was $8,300.00?
page· 156 r A. That is the out.line in the proposal, $8,300.00.
Q. This instrument is a copy of the contract,
the original one being Exhibit No. 23 Y
A. That is correct.
Q. Mr. Mednick, will you read into the record for us, so it
may now· come to the attention of the Commissioner, provision
14 in that contract?
A. "It is understood, unless otherwise herein agreed upon,
that we will fulfill our contracts in accordance with the Code
of Standard Practice of the Ame1'ican Institute of Steel Construction. Unless otherwise noted in this contract, the terms
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'structural steel', or 'Ornamental Iron Work', 'Miscellaneous
Iron Work' and' Steel Joists' are to be interpreted as defined
in said Code of Standard Practice. In pound price contracts,
payment is to be made on basis of weights allowable according to the above mentioned code.''
Q. Do I further understand that the plans submitted to you
hy the architect according to your established practice occasioned the preparation of the detailed shop drawing before the
steel w·as fabricated, if fabricated is the proper word T
A. Yes.
Q. Before it was made?
.A.. Yes.
Q. ·what engineer made the shop drawings which were used
here?
l)age 157 ~ A. l\Ir. George Hartley.
Q. Is he one of your employees?
A. Yes.
Q. And still witb your company?
A. Yes, sir. He is right here.
Q. l\Ir. Mednick, your company was going to put m the
structure evidenced by that plan, was it not?
A. You meanQ. To erect and install it Y
A. By the architect's plan¥
Q. Yes.
A .. Yes.
Q. How many steel columns were involved?
A. There were 12 steel columns involved.
Q. ·what are steel shims?
A. What are steel shims Y
Q. Yes.
A. ·when we put a member up to a required elevation to the
foundation the footings are at that elevation and if they are
lower than that elevation we put steel shims in to hold the·
member up until proper cement is put under it. That is done
during the erection.
Bv the Commissioner :
~ Q. It is temporary Y
A. Yes.
page 158

~

By Mr. Ashburn:
Q. Is it not the fact that everyone of those 12
columns are still on steel shims Y
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A. I couldn't tell you, sir.
Q. Have they ever been grouted 7
A. That is up to the general contractor of the American
Code of Steel Construction, upon which this contract is written.
Q. Who is the general contractor here 7
A. I don't know, sir. It may be the owner. I am not prepared to say.
Q. Wbat is a grouting?
A. It is a loose mixture of cement and sand, one part cement
and the other part sand, made with the addition of water,
made to a proper consistency and then put under the elevated
member and set on shims.
Q. Have those ever been grouted Y
A. I couldu 't tell you because it is not a part of our contract.
Q. You say it is not a part of your work t
A. No.
Q. \Vould it ordinarily be done first 7
A. No.
Q. It would be the last work done?
A. You can do it at any time after the structure is erected,
plumbed and leveled.
page 159 ~ Q. Has this structure ever been plumbed ;:ind
leveled T
A. Yes.
Q. Did you do thaU
A. No.
Q. v\Tho did it'
A. Our men.
Q. "\Vhat individual did it 7
A. It was done under the supervision of Mr. Midgette with
the gang of men he had working. He is our outside superintendent.
Q. The assembling of the steel shims and grouting of the
columns is au essential part of the completed structure, isn't
iU
A. No, not necessarily the removal of the shims. The
grouting of the columns may be. The shims may be left in
place. We generally make them in steel and it has a greater
strength than concrete. It is perfectly satisfactory to leave
them there, work around the shims, and put concrete around
it.
Q. Has your company ever notified anybody concerning the
appropriateness of doing the grouting Y
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It was not a part of our contract.
And you have never notified anybody about iU
It was not a part of our contract and we didn't do it.
Would that be knowledge you would expect the architect
to have!
page 160 ~ A. It was not a part of our contract. I coulcln 't
tell you who was supposed to do it. By the way,.
it is not necessary sometimes to grout it if you put shims on it.
Q. vVba t was done in this instance 1
A. I couldn't tell you, sir. I didn't erect it.
Q. Does your contract not cover the erection 1
A. Yes, by our men. I didn't do it personally.
Q. "'What are anchor bolts used for in this construction 1
A. Anchor bolts are bolts placed in the foundation at certain points so that when we come to the columns we are able
to erect our columns with a less amount of cost to us.
Q. ·who Iwre was supposed to put in anchor bolts according to your contention 1
A. This contract is based on tlle American Institute Code.
e don't set the bolts according to the Code.
Q. From what you have heard here, who was supposed to
put them inf
A. It would be up to the contractor or owner. I don 1t know
the relationship between the hvo.
Q. You say none were put in by your company and it was
not tl1e obligation of your company to do sot
A. I believe that is correct, sir.
Q. Are anchor bolts an essential part of the complcteu
structuref
A. Not uecessarily.
page 161 ~
Q. You could have one without the anchor bolts f
A. Yes.
Q. ·what function are they intended to perform? 1\.re they
supposed to hold the steel in place¥
A. No. In certain stmctures I suppose so.
Q. In this instance you know nothing about the anchor
bolts?
A. Nothing about the setting of them. There ·will be others
who ,vill tell you about it. "\Ve never set them.
Q. Can you look on tl1e plans or shop drawings and identify
column brace P-1 ¥
·
A. I believe I can. Column bracef
Q. Ycs, designated as P-1. ,vhat kind of brace is it.
A. It is supposed, according to the note I have, to be attached to column C-2.
A.
Q.
A.
Q.

(

,v
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Q. I want to ask you what is is supposed to be attached to
according to the design and drawings 1
A. Hand me a set of drawings.
Q. You want sheet 3, I imagine, of the architect's drawings.
See if it appears on there.
A. You are talking about a brace from where to where?

The Commissioner: Column C-2.

A. This would not be on the drawing, I don't think.
Bv the Commissioner :
"
Q. There is one here that shows the columns.
page 162 ~ A. A brace from where to where?
Bv Mr. Ashburn:

"Q. Brace P-1 to column C-2.

A. Here is column C-2.
Q. Do you see a brace there 7
A. No, I don't see any brace.
Q. You don't see any?
A. No. Herc is column C-2 here. ,vhere. does it go to?
That is the footing there (indicating).
Q. You haven't any brace there 1
A. From whereY
Q. From C-2 to some part of the permanent structure?
A. I suppose here is column C-2. P-1 may occur on the shop
drawings.
.
Q. Look at the shop drawings and see if you can see it 011
there.
A. Here is column C-2 and here is brace P-1. That is extra
to the contract.
Q. What is it desig11cd to be secured to¥
A. I couldn't tell you from this drawing.
Q. Do you know whether it was in fact secured to anything
as the erection was done?
A. Yes. Our engineer who made the drawings can tell you
what it is connected to.
Q. You don't know 1
page 163 ~ A. No: This was extra to the contract. This
was one of the extras. I can tell you in a minute
which extra it was-adjustable pipe struts. It is extra No. 2.
Q. It was intended to serve some purpose, was it?
A. Yes.
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"\'Vhat purpose¥
·
A. It was intended to help the line and keep the track in
alignment.
Q. Did that not require that is be attached to something?
A. I would say yes.
Q. ,vhat would you say from these plans and specifications
it was supposed to be attached to?
A. I don't see any specifications here.
Q. What would you say from the plans 1
A. From my drawing-this drawing is made to be put in
the shop for fabrication. The shop is not concerned at all as
. to what it is attached to.
Q. In the erection would your company be concerned with
what it is attached to 1
A. ·would our company be concerned with ,vhat it is attached tot
Q. Yes.
A. First of all, this drawing was made up in conjunction
with and by the direction of the architect, by us. It was made
by us and made in conjunction with and direction
page 164 ~ of the architect as an extra to our contract, not as
an extra-yes, it is an extra to the contract.
Q. I don't care whether it is classified as an extra, or not.
"\Vhat I am interested in is whnt it was supposed to do?
A. The men who worked on the job and talked the thing over
with Mr. Carter will explain it.
Q. You don't know of yonr own knowledge Y
A. Not from this drawing.
Q. Mr. Mednick, under that design where is the heaviest
part of the load on the retracti'ble roof carried 1
A. I would say it is uniformly distributed on each track.
There are two tracks and the panels are distributed on each
track.
Q. ·what supports the tracks Y
A. The columns support the tracks.
Q. ·what supports the columns?
A. The foundation.
Q. You say the foundation was never supplied f
A. I didn't say that ..
Q. V-las it supplied Y
A. What foundation arc you talking about Y
Q. The one that holds the whole thing up.
A. Did you say foundation 7
page 165 ~ Q. ·who supplied iU
A. We didn't. I don't know.

.

Surf Realty Corporation v. James J. Standing, etc.

159

Sol Mednick.

.....-...

Q. You didn't supply it 7
A. No. It is not a part of our contract.
Q. Do you know whether any ever was supplied?
A. I imagine there was or else the thing wouldn't stay
np there.
Q. You have no personal knowledge about iU
A. No, I have no personal knowle¢lge about it.
Q. According to this architect's design are any structural
steel members framed into the wood supporting members Y
A. According to these drawings that we have in the office,
these drawings I am referring to over here, there are four
beams at four different points that are framed into the wooden
members .
Q. According to the Code of. Standard Practice of the
American Institute of Steel Construction, is that standard
practicef
A. I would say if the wooden members are sufficiently
strong it would be.
Q. Were those wooden members sufficiently strong 7
A. They were reinforced. This is extra to the contract.
Q. Your company reinforced them 7
A. Yes.
Q. Can you identify the parts that you reinpage 166 ~ forced 7
A. Yes.
Q. By reference to the drawingi
A. Yes.
Q. Can you give some designation from the drawing for
ihat7
A. ·which drawing¥
Q. Any1
A. "\\That?
Q. Anywhere they appearY
A. vVe will have to look at our shop drawings. We reinforced these members with 15 inch channel steel. They are
marked B-7, B-9, B-8 ancl B-10.
Q. You say that you reinforced them; that is, your company

did1
A. Yes.
Q. Have you talked with your :Mr. Midgette on thaU
A. As to what Y
Q. As to whether you did in fact reinforce them or whether
Mr. Carter said is was unnecessary?
A. Will you please repeat that?

.· --\

160

Supreme Court of A.ppea1s of Virginia

Sol 111. ednick.
Q~ · My question is whether M:r. Carter said it was unnecessary and for that reason it was not done Y
A. They were approved by Mr. Carter so I imagine they
were necessary in his opinion.
Q. You think they were reinf orcecl f
page 167 } A. Certainly they were 1~einforced. They are
on these drawings. You can ask the erector
·whether thev we1·e installed.
Q. Were ~11 of the steel columns located by your company as
shown on the plans t
A. I couldn't tell you, sir. ·when you say plans, which plans
do you meant
Q. The arcbitect 's plans.
A. I wouldn't say that. I would say they are located the
way they are shown in our plans, else the thing wouldn't fit.
Q. You mean your shop drawings varied from the architect's drawings1
A. It may be. They very often do. It is nothing unusual.
Most of the time they do, but it is regarded as minor things.
·we go out to the job and find we can put them in at certain
places and notify the architect, tell him about it, and he agrees
to put it in another place.
(1. "\Vas it a part of the work of your company to check the
channel track to determine if _it would carry the dead load
plus the live load involv~d?
A. "\Ve are not responsible for the design, so it was not a
part of our job.
Q. Do you know whether your company did check it to determine thaU
page 168 ~ A. I know it didn't.
Q. You know it didn't f
A. Yes.
Q. Did you check the sufficiency of the section modulus of
the channel?
A. Our company didn't and it is not our function. "\Ve are
not responsible for that.
.
Q. You didn't attempt to satisfy yourself as to the sufficiency of the design f
A. No, sir, we don't do that. If we get a design out of the
architect's office we follow the drawings without attempting
to check them.
Q. Did you have involved in this construction an 18 inch42.7 pound channel track with a 26 foot span Y
A. Yes, center to center.
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Q. Are those the channels on which the rollers operate for
the retractible roof 1
A. Yes. They support the members the rollers operate on.
Q. You say you had a 26 foot span for those channels¥
A. Yes, from center to center.
Q. I ask you what is the requirement of the American Institute of Steel Construction concerning the length of spans
for such a channel f Isn't it limited to seven feet 1
A. Oh,no.
page 169 ~ Q. ·whaU
A. Oh, no.
Q. Get your handbook.
A. I don't have to get it.
Q. Does it 1·equire it to be braced every seven feet 7
A. No.
Q. Now, as to the 12 columns which you say were installed,
how were those columns supported at the top of the structure;
what were they attached to at the top ·1
A. rrhe channels.
Q. \Vere those columns dependent on the roof panels to
furnish the lateral supporU
A. I couldn't tell you because I didn't design the job.
Q. You would know it from your view of it, would you 1
A. Not without g·oing into the design.
(~. Do you know anything else that was provided by the designer to furnish lateral support?
A. For what ·f
Q. Fol' the columns at the top 1
A. Yes.
Q. \Vhat·t
A. The panels.
Q. They are the roof panels, are they not, that were provided0l
A. ·what else would you need, Mr. Ashburn t
page 170 ~ Q. That is what we are going to determine.
A. I want to know it. ·we provide a column and
put steel beams on it and that is what carries your structure.
Q. Mr. :Mednick, is it not true that the Code of Standard
Practice of the American Institute of Steel Construction provides that individual pieces shall be considered plumb or level
where the error does not exceed 1 to 5001
A. I think that is correct, without referring to the handbook.
Q. Isn't it a fact that eight of the twelve columns didn't
meet that requiremenU
0

.\
\
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A. I couldn't tell you.
Q. Is it not true that the other four columns didn't meet it,
1Jt1t to a lesser extent, so none of the 12 columns met the requirement?
A. Mr. Ashburn, I think that could be answered by either
Mr. Reese, who is in charge of the erection, or the erection
superintendent himself. I couldn't tell you whether it met
it, or not.
Q. If those steel columns had a bowing or bending in them,
any friction that followed such bowing· or bending would be
caused by a weight greater than the columns were intended
to support, would iU
A. If they were bowed, I would say yes. If you put any kind
of weight on it it will deflect to some extent or else the steel
would break.
page 171 r Q. Is it your opinion that this structure as it
was left by you was safe to be operated¥
A. Yes.
Q. You do think thaU
A. Yes.
Q. By what method of operation f
.
A. I would say by any method that you could operate it by
if it is rigged up correctly.
Q. You mean either by hand or some other powed
A. Yes, by hand or some other power.
Q. Did you see it operated on any occasion other than the
oneA. Personally I liaven't seen it operated. I was out to the
job twice, once on August 26th.
Q. ·was it operated on August 26th when you were there?
A. I was there very early in the morning, about 10 :00
o'clock, and it was not then.
Q. Your conclusions as expressed in your letter introduced
in evidence were based upon the rigging you saw there?
A. The way it was being pulled.
Q. If it was not being operated Mr. Carter was not there
at the time, was he?
A. ·wheu I was there Mr. Carter was not there. I went
there with my son on August 26th.
page 172 r Q. Did any motor manufacturer ever consult
your company concerning what sort of motor or
macl1incry would be required to manipulate or work these retractible panels?
A. No.
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Q. You never had any conversation with anyone about that 1
A. No, sir.
Mr. Ashburn: I believe that is all, sir.

By Mr. Ackiss:
Q. Mr. Mednick, did you state on direct examination under
whose supervision you erected the steel part of this improvement f Did you state that 7
A. No, I don't believe I did.
Q. Under whose supervision did you erect this steel 1
A. Under Mr. Carter.
Q. Did you have occasion to inspect the foundation when
you were there at the time you mentioned Y
A. No, I didn't pay any attention to the foundation. It was
not a part of our contract.
Q. Did you notice whether there were some pipes designed
to support the awnings running from the tracks down toward
the ocean?
A. That was told me. I couldn't say.
(J. You didn't see iU
, -,
A. I didn't see it. They were taken down. I was told they
had bowed the track. Mr. Ashburn spoke of how
page 173 ~ could the awning distort steel. The explanation
is simple. Take a long line of steel and pull it up
and it is not intended to be pulled, you will bow it. This track
is about 80 feet long, I think. If you put a 40 foot awning up
and pull it by steel cables it buckles and you will pull the track
down. It depends upon how you use it.
Q. If those pipes were attached to where the rollers went
clown, could it pull it out of line?
A. Oh, yes. If there is a little force exerted it would. As a
m~tter of fact, it .did pull it out, badly out of line.
Q. Did you have anything to do with the erection of the
pipes?
A. No.
Q. It was done after you completed your work 7
A. It was not contemplated ot designed on the drawings,
not on ours, not any such thing as awnings on the drawing.
There would be a lateral pull on the track.
Bv Mr. Martin:
·Q. Regarding the columns they speak of, some that might be
bowed a little, could, or not, that be caused by hand operation
by pulling it out of plumb Y
·

--
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A. The fact that you pull .on a 40 foot post in the middle of
the post at 18 inches above where it is supposed to be pulled,
you can yank it and distort it.
~

By Mr. Ashburn:
Q. Actually you know nothing yourself of any
pulling on it?
A. No.
Q. You know nothing alwut the cause of the bowing or lack
of alignment of the structure f
A. The way it was rigged up and the way they opened and
closed it.
Q. Do you know who specified how it should be rigged up 1
A. No, because I didn't rig it. It was done by a man named
Pebworth, I understand.
Q. Do you know who specified how it should be donei
A. No.

page 174

~

Bv Mr. Martin:
~ Q. Did you specify how it should be done f
A. No.
Q. Did you have anything to do with that °l
A. No.

And further this deponent saith not.
Thereupon, at 5 :15 P. J\L, an adjournment was taken to May
26, 1950, at 10 :00 o'clock A. M.
page 175 }-

Norfolk, Virginia, May 26, 1950.

'rhe taking· of testimony in this cause was continued to ,June
30, 1950, at 10 :00 o'clock A. M., by agreement of counsel.
Norfolk, Virginia, June 30, 1950.
The taking of testimony in this cause was resumed on the
above date at 10 :00 o'clock A. M., pursuant to adjournment.
Present: Same parties as heretofore noted.
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:MORRIS L. MEDNICK,
called as a witness on behalf of the complainants, having been
first duly sworn, was examined and testified as follows:

By Mr. Martin:
Q. Please tell the Court your name and where you live.
A. Morris L. Mednick; my address is 1706 Claremont Avenue, Norfolk.
page 176 ~
Q. What is your business 1
A. I am estimator and assist the management
of the Globe Iron Construction Company.
Q. What kin are you to the owner of that company, Mr.
S. Mednick 1
·
A. Son.
Q. Regarding· this job we are speaking of, about August 11,
1949, did you have a conversation with Mr. Kane on the joM
A. Yes.
(J. Tell the Court what happened on or about August 11,
1949, in that conversation¥
A. I went out to the Surf Club to see why we had not been
paid for the work we had done. According to the estimates
or the contract we were supposed to be paid 90% upon delivery of the materials and the remaining· 10% upon completion of the erection work. I went out for the express purpose
of seeing· Mr. Kane who had been previously visited by other
members of the org·anization and also the architect's representative, l\Ir. Carter, at the job. I spoke to Mr. Kane and
tried to satisfy him that we had lived up to the terms of our
contract, that we had delivered the materials according to
the drawing, aud had completed the work, all work according
to the contract, at which time he promised to pay me 90% on
the following· day or rather promised to pay his
·page 177 ~ contractural obligation.
By the Commissioner :
Q. He promised to pay?
A. He promised to pay his c.ontractural obligations at that
time.
Q. ·was there any a.mount specified or stipulated in the contract i
A. It ,yas to be 90% upon delivery of tbe materials. It had
been delivered maybe three weeks previous and it had not
been paid, and we had also completed our erection and were
to be paid for that, too.

('
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Q. You mean he promised to pay what was due according
to the terms of the contract?
A. Yes. I told him at that time that according to the architect we had finished all our work. He said at that time there
was some additional welding to be done. I examined that and
sent a man out there to do it.
By :Mr. Martin:
Q. Did he make any objection except he wanted the welding done?
A. He said he wanted some additional welding done, and
at the same time be said it was his understanding· that we
were supposed to operate the panels, and I told him we were
just supposed to finish the erection of the material. He
seemed to be satisfied.
page 178 ~ Q. Diel you, or not, do the welding?
A. w·e later sent out a man to do this welding.
Q. Regarding the job itself, did you estimate the job originally?
A. I did estimate the job originally.
Q. Did you originally, or not, give the price to the architect?
A. Yes, I gave the price to the architect.
Q. Did you, or not, have any charge of the job as it passed
through your dra,1.ring room?
A. Yes, I was in contact with that job.
Q. Was or was not the job detailed in accordance with the
architect's drawings and desig·n 1
A. It was detailed in accordance with the architect's drawings and design.
Q. Did you visit the site in person?
A. Yes, I visited the job about four or five times.
Q. Did you see the panels operate 1
A. Yes, I saw the panels operate.
Q. Was or was not the work you installed in accordance
with the architect's drawings?
A. The work we installed was in accordance with the architect's drawings.
Q. As to the awning·s being hung, do yon know anything
about them f
page 179 ~ A. I went out there one day and there were
awnings hanging off the side of· one of the track
and channels which were bowed, the panels, out approxi-
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mately a foot. It pulled the structure about a foot out of
alignment.
Q. Give us an idea about how big those awnings seemed to
beJ
A. The connections for the awning·s were not shown on the
architect's drawings. They were connected to the track
panels by means of wires, which were in turn fastened to
stationery posts. They were then tightened up, and the awning was laid and the trusses tightened up, and it pulled or
moved the channels oul

By the Commissioner :
Q. How far?
.A.. Approximately a foot, I would say.
----

By :M:r. Martin:
Q. Which side were they f astenecl
A. On the ocean side.

011 f

By the Commissioner:
Q. Were there some columns in there smaller than the plans
called for?
A. There were columns smaller.
Q. How many!
A. Four columns smaller than the original architect's drawings showed.
page 180 } Q. Were the drawings changed to show thaU
A. When we made up the show drawings,
throug·h enor these four columns were four inches instead of
six inches, and they were delivered to the job and erected as
four inches. It passed by the architect and it passed us. It
was erected that way. Actually they could be replaced at any
time if we had known they were four inches instead of six
inches, but we never knew about it until a few days before the
last hearing. Actually they had no effect, detrimental effect,
upon the structure as it was put up.

By l\Ir. Martin:

.
Q. How much would it have cost you to have corrected that
if anybody bad asked you to!
A. I would say somewhere around $75.00.
Mr. Martin: He is with you.

-\.·.
\
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CROSS EXAMINATION.
Bv Mr. Ashburn:
.,Q. Mr. Mednick, what do yon say that you personally had
to do with the pre-design and the performance of this construction¥
A. I had nothing to do with the desig·n. My connection
with the performance of the construction was in a supervisory
status.
page 181 ~ Q. Had you ever supervised any other construction of that nature~
A. I don't think any other construction of that nature has
been done in this vicinity.
Q. It was an entirely strange principal to you, was it 7
A. No, it was not. The construction of these panels was
the assembling of various steel parts, and the erection was the
construction of them.
Q. You had never done that before?
A. vVe had erected columns before and assembled steel before.
Q. Had you, yourself, ever directed or supervised the performance of such a structure before 1
A. Yes, of columns and steel frames.
Q. Had you e--ver supervised work having as its object the
creation of a retractible roof structure '1
A. According to our contract we were supposed to fabricate certain portions of the steel ,vork, and the construction
of these is similar to work we had done previously.
Q~ My question was had you, yourself, ever theretofore
supe'l'vised the construction anq. erection of steel work which
liad aR its object a completed retract-ible roof job 1
A. To answer- your question in that sense, no, but in another sense, yes.
Q. You had been out of college only a short
page 182 } time 1
A. I graduated in 1944.
Q. And served in the Navy Y
A. Yes, in engfoeering work.
Q. You started your testimony by relating a conversation
of August 11, 1949. At what stage was the progress of the
work in which vou were interested at that time t
A. Completed.
Q. Do you mean by that answer to assert that what the
Globe Iron Construction Company bad undertaken was completed!
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A. Yes.
Q. You dicln 't mean to suggest to the Commissioner that
the entire retractible structure was completed 1
A. No, I did not.
Q. "\Vhat part of it was not completed on August 11th¥
A. I was just interested in that part that our contract called
for.
Q. It must have come under your observation that it was
an incomplete sfructure. I imagine you can tell us what had
not been done reg·ardless of who was to do it.
Q. I would say that the greater portion of those panels or
the work for the operation of those panels was being carried
out, but there also may have been some additional work to be
done to the flashings, or ,,rbatcver else they had in mind.
Q. I will ask you a more direct question. Had the plywood
panel coverings been installed at that time 1
page 183 ~
A. Yes, they Juul.
Q. They bad been f
A. Yes.
Q. "\Vere you present when those were installed 1
A. I was present several times while they were being installed.
Q. "\Vere you present when the first start was made in installing them f
A. About a day afterwards, I would say.
Q. Can you give us any idea of when that wast
A. It was probably some time during· the first part of August, I imagine, or the latter part of ,July.
Q. Now, 1\Ir. Mednick, is it not the fact that it was necessar? to move the panels out on the track in order to put the
plywood ·cove ring on 'I
A. Yes, I believe so.
Q. Didn't the Globe Iron Construction Company undertake to move the panels so the plywood covering could be
placed on them'?
A. Not to my knowledge, no.
Q. Is it not the fact that they did move them with a large
crane with a hundred foot boom by motor and a winch on the
crane1\fr. Maupin: I am a little confused. Are you speaking of
the plywood panels?
page 184 ~ l\Ir. Ashburn: You pull out the rollers and the
plywood goes 0~1 top. The rollers are the steel
structure.

\
\

'

170

Supreme Court of .A.ppeals of Virginia

Morris L. Medn,ick.
Mr. Maupin: I was wondering whether you were talking
about the plywood.
Mr. Ashburn: I mean the panels, the surface of which was
plywood.
A. Those panels were erected by means of that crane.
By Mr. Ashburn:
Q. ,¥hat do you mean by erected by means of the crane?
A. They were taken off the truck which -delivered them to
the job site and placed upon the I beams.
Q. Were they not pulled out from under those I beams so
that the surface would be exposed and the plywood could be
added on them f
A. I am not familiar with that. I know those structural
panels were put in there by means of a crane.
Q. And the crane pulled them out so that the plywood could
be put on them, did it?
A. No, I am not familiar with that.
Q. ,Vas that crm1e not sent there by the Globe Iron Construction Company 1
A. It was sent there for the purpose of putting up the
panels.
Q. Isn't it the fact that the first time the sopage 185 t called retract.ible structure was pulled out was by
the use of a crane supplied by you people 1
A. I am not familiar with that.
Q. Isn't it also the fact that your employees wanted to put
a block and steel cable out on the street and pull from this at
an an;2;le from the ground 1
A. I am not familiar with it.
Q. Is it not also the fact that the steel rollers were jammed,
and they were forced out 1
A. To my knowledge, when t]1e panels were put np they
slipped down the track very· easily. The crane had to be l1eld
up there while I was watching the erection personally. The
crane had to be there to keep the panels from rolling down
the track too quickly.
Q. \Vas that crane owned by the Globe Iron Construction
Company!
A. No.·
Q. A rented crane f
A. A rented crane.
Q. From whom was it rented?
A. From the Crane Service Company.
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Q. vVas it a crane ,vith a hundred foot boom f
A. I don't know the exact length of the boom. I would say
it was a matter of 80 or 90 foot.
Q. Wlmre was the crane itself located with repage 186 } spect to the retractible roof structure while the
crane was being· operated?
A. The body of the crane was outside of the operation of
the roof. As a matter of fact, it was setting on sand out there
and booked with t]Je boom and naturally was over the center
of gravity, and the panels were laid down directly on the roof.
Q. As a matter of fact./ the body of the crane ·was in the
alley on the west side of t11e building, was it?
A. The southwest side, yes.
Q. So that the boom of the crane had to extend entirely
over the building?
A. Yes, the boom extended over-there was no building
there at that time. It was all open. The boom just went over
the portion where the roof would have been.
Q. Well, now, Mr. Mednick, is it not the fact that after
using the crane to first move the panels when they had to be
moved the second time, the Globe Iron Construction Company obtained a winch from some source and welded the
winch onto the main iron structure, on the west side of the
structure, and moved it the second time by means of the
winch bv hand?
A. I nm not familiar with that operation.
Q. Isn't it the fact that it took five men three hours to pull
the panels out and one ox two of those men were employees
of the Globe Iron Construction Companyf
pag·e 187 ~ A. I am not familiar with that matter.
Q. You were not there when that occurred Y
A. I was not there when that particular incident occurred,
if it did occur.
Q. Now, Mr. Mednick, you say the work was installed in
accordance with the architect's drawings Y
A. That is correct.
Q. I vlant to ask you if it isn't the fact that when the columns were first put up before the steel trackage was ever
acldecl, that it was called to the attention of the Globe Iron
Construction Company that the columns were out of line?
A. It was never called to my attention.
Q. You say you were only there five times?
A. I was in the office a great deal of the time. It could have
been very easily called to my attention.

....~
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Q. vVho was your superintendent in complete charge of Hie
erection f
A. Mr. Midgette.
Q.· Is I1e here 1
A. Yes.
Q. Have you ever checked with him to see whether it was
called to his attention 1
A. He never mentioned the matter to me.
Q. Now, concerning these steel columns, four in number,
which were supplied as four inches in diameter
page 188 ~ rather than six inches in diameter, would not that
difference be apparent to a skilled construction
man bv casual observance?
A. Yes, but our drawings called for some four inch panels,
and when we looked at tliem we saw four inch panels. \Ve
make up the shop details wl1ich show the sizes the sbop lias
to fabric.ate, and it was sl1own as four inches, and when it was
fabricated in tlle shop they were fabricated as four inches.
Q. ,vonld not a skilled st~el construction man have known
that the four inch columns were improper when they were
putting· them up 1
A. It was purely a matter of design. I have seen a lot of
things like that.
Q. Was there any discussion as to whether four inch columns were strong enough at th~ time of erection!
A. No, we were not interested in desig'Il.
Q. So you say it was tlie architect's mistake f
A. No. I say the error occurred, as I have repeated before,
in our drafting room from a transposition of the architect's
drawings. It was an error in transposition. The architect's
drawing showed four four inch columns and eight six inch
columns. Our draftsman put down eight four inch columns
an<l four six inch columns. Our contra.ct provides that any
errors wl1ich are cnlled to our attention will be rectified.
Q. The Commissiqner will attend to that. You
page 189 ~ say that was the Globe Iron Construction Company's n1istake or Mr. Spigel 's mistakef
A. That was an error in our drafting room.
(J. ·woulcl not a competent architect have discovered that
error when the installation was in progress f
A. vVe are all human. Those ei;rors happen. We are not
perfect. That is the way it occurred. At any time during the
prog·ress of the job we would have fixed it.
Q. That was an error in the diameter of t]1e column f
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..A.. It was an error between four and eight. It was just an
error.

:Mr. Maupin: Four and six.
Bv Mr. Ashburn:
.
··Q. I want to ask you if it isn't the fact that this bo,~ ing that
you testified about was very apparent and accentuated where
the four inch columns joined the steel track1
.·\,,
A. It was not.
\
Q. It was noU
A. It was not.
Q: Well, let's see,A.: As a matter of fact, it was somewhat accentuated, tbe
columns were, because of the action of the steel beams. It is
bound to give w·ay more in the middle than the ends.
Q. ·well, now; the Globe Iron Construction
page 190 ~ Company erected 12 columns, did it not,
A. I believe that is correct.
Q. And isn't it the fact that nine of the 12 columns were
QUt of plumb when the erection was completed f
A. No, I would say it is not a fact.
Q. Did you use ~ transit or tape to determine whether they
were out of' plumb, or not¥
·
A. Pcrsonallv I did not.
Q. Who did it for ·your company then?
A. The erection was done by Mr. :Midgette, supervise_µ di..:r~ctly under him.
Q. ·who checked it to determine whether or not P.iey were
out of plumM ·
.,
. .
.
A. l\Ir. l\Iidgette would have checked the plumbness of the
colum11s.
Q. Do you say that all of the steel columns were located at
the places shown on the architect's plans 1
. A. I could not entirely say yes 01~ no to that. They would
have been, I believe, except there were some changes made
between our drafting room and the architect with his GOnsent
and knowledge, otherwise I would say yes.
,
· - ·
Q. Well, now, you made some observation about the ,h~nging of an awning -on the- east side of. the structure. Th~ awning was made of canvas, was it¥
A. The mvning was made of canvas.
page 191 ~ Q. Unless there was some covering on the east
side of the structure it would not be an enclosure,
would iU
1

~
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A. Tliat is purely the architect's consideration.
Q. Do you know whether or not the architect designated the
manner of construction and hanging the awning Y
A. No, I don't.
Q. You don't know anything about that?
A. No.

/

Mr. Ashburn: I think that is all.
Mr. Martin: Do you gentlemen want to examine llim 1

By Mr. Maupin:
Q. l\fr. Mednick, you did the general superintendency of ·
the job, did you not Y
A. Well, I more or less run over all jobs after we finish the
estimate and see them, more than g·eneral construction. We
have superintendents in each department of the organization,·
erection and shop fabrication.
Q. But the general supervisionA. Is under my father.
Q. I believe you a re a structural engineer?
A. A registered structural engineer in the State of Virginia, that is right.
Q. Where did you tnke your engineering!
A. I took my engineering at tl1e Carnegie Inpage 192 ~ stitute of Technology and also Yale University,
and graduated in 1944.
Q. As a structural engineer?
A. And civil engineer. I took a special examination in ·
structural eng·ineering.
Q.. How often did you visit the job while the construction
was going on Y
A. About four or five times.
Q. Diel you see the panels operated
A. Yes, I saw the panels operated.
Q. Did Mr. Kane or anyone connected with his oper~tion
tell you how they intended to operate them Y
A. There was no p;eneral discussion. I saw them operate.
My· discussion with them was purely from observation. I did
advise them that they should follow what tl1e architect's suggestions and recommendations were in the operation of those
panels, and from personal observation of the present operation it was no't very satisfactory to my mind.
Q. That was manual operation, was it not?
A. They were operating the panels manually.
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Q. You knew the architect recommended that they be operated electrically!
A. Yes, that was my understanding, that the operation
would be electrical.
Q. And you told them that, in your judgment, manual operation was not a satisfactory operation of those
page 193 } panels?
A. Yes. That was a personal opinion.
Q. Why do you hold that opinion as an engineer1
A. It was rather obvious from watching them operate, and
they were operating by means of a single winch in the center
of the panels which would pull them at an angle. The panels
would have a tendency to jam, and there was no opportunity
of exerting an equal pull.
Q. It would be something like pulling a desk drawer if it
was not pulled out evenly Y
A. Yes, if you tried to pull it from the middle instead of
having a handle at both ends.
Q. I am not sure I understand exactly how these panels
were made. l\f y understanding is they were plywood panels
which acted as sort of an awning y
A. Yes.
Q. Against the elements t
A. Yes.
Q. And they were put inA. Yes, pieces of plywood bolted.
Q. About what size was this plywood, approximately?
A. Maybe 3% x 3% feet.
Q. And they were attached in some manner to the steel
frame?
A. They were bolted to the steel frame.
Q. Did you take any pictures of that job Y
page 194 }- A. I had some pictures taken by a commercial
photographer.
Q. Have you got those?
A. Yes.
Q. Before I question you, may I look at them?
A. Certainly.
Q. Mr. Mednick, I show you one of the photographs which
you handed to me just nowMr. Ashburn: I would like to look at those before you examine them, please. ·
Mr. Maupin: I beg your pardon. I should have shown
them to you before.

\
\
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By Mr. Maupin:Q. Mr. Mednick,. I show you one of the- photo.graphs whicTo
you handed me a moment ago which·

The Commissioner:: Are you going to put them in evidence{
·
Mr.. Maupin :: I think so..
The Commissioner :. Let's mark them. first . .
(
f

'

\

By Mr. Maupin:
Q. I show' you one of the photographs from which it appears that a section af stee-1 was being lowerccl from the boomp
Is that a part of the installation of the roof by means of that
crane you testified to when you were examined by Mr. Asb-

b.urn.t

A .. Yes, that is· actually a pictme of one of' the
page I9'5: F panels being lowered in. position~ It was. taken
during· the actual erection· of the structure ..
Q. That ,vas being done by your· company Y ·
A. Yes •.

The Commissioner: Tha:t is marked Exhibit 2g-..
By Mr. lfaupin:
Q. Here is another picture of a somewhat similar character
in which it appears is a boom at the side or above the top of'
the picture, and apparently there are wires attached to that
and a. s·eetion of steel is being. lowered into place.. Is tha.t what
that represen.ts !.
iL That is correct.
Q~ That shows on the, extreme· right on0' section has: oeen
put in piacet
·
A. No, I think-no, there are evidently about three or four,.
maybe, four, sections in place.
(J. There are several structures· in place Y.
A. Ycs, there al'e ..
Q., Several panels in place f
·' :A. Yes.. I would say there are three already installed_
Q. .And another one is being installed?
A. The last. panQl on ~hat side .~s being i~stalled...
.,
Mr. Maupin: I would like to ask that this be·
page 196 ~ marked Exhibit 30-
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By Mr. Maupin:
Q. The next picture in the series which you handed me
shows the same wires g·oing up from one of the panels to a
boom or crane which is invisible on the top of the picture and
shows that this panel is just about down or about in place;
is that correct¥
A. That seems to be what this picture is, yes.
Q. On the other side towards the rear of the picture it appears there is a panel in place, and I would say represented
by that solid matter that looks as though the steel work has
been covered with something f
A. That is just a division in the panel itself to the other
side. I think that it just the position of the panel.
Q. Does this show the plywood?
A. Yes, this shows the plywood in position. The plywood
has been installed on that panel.
Q. On that panel plywood has been installed t
A. Yes, looks like on the other side.
Q. On the back of the photograph, so to speak¥
A. Yes, on the other side of this track. The track is slanted
up.
Q. To be specific, the panel that has just been installed, lowered, and the plywood on it is in the background?
A. Yes.
page 197

~

Mr. Maupin: I ask that this be introduced as
Exhibit 31.

By Mr. Maupin:
Q. Now, here is another photograph which shows apparcn tly a panel in place in the background 1
A. Yes.
Q. And that photograph shows the plywood in place where
it should be as being fitted into the steel framew·ork; is that
correct?
A. That is correct.

1\Ir. Maupin: I ask that this be marked Exhibit 32.

By Mr. Maupin:
Q. This last photograph apparently shows a completed
panel; that is to say, the steel framework has been put in
place and apparently the plywood has been applied on one
side of the structure f

('
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A. Yes. It also shows a little bit of the operation of the
panels.
Q. Apparently on the right-hand side of the photograph it
shows the panel was designed to slide back; is that correct 7
A. Yes, the panels slide up and down in the channel guides.
Q. Slide up and down?
A. Yes.
Q. The roof appears to be sort of an A roof,
pag·e 198 ~
showing one or two panels already in place, so
when the panels are all in place and closed it makes sort of an
apex, and slide back 1
A. Yes.
Q. So apparently from this photograph there would be an
A roof when the panels are down on either side of the apex
and they would slip back from the apex; is that correcU
A. Yes.
Q. This also shows a portion of the Surf Club which is designed to be covered by the sliding roof f
A. Shows most of the portion of it, yes.
Mr. Maupin: I ask that this be marked Exhibit 33.
By Mr. Maupin:
Q. Now, was that design to be, from your knowledge of
engineering, an integral structural part of the building or designed simply to be an awning to keep out rain in inclement
weather?
A. From my knowledge of this job and observation, it was
more or less an awning on top of the structure, I would say.
Q. I take it as to this plywood between the panels, between
the steel members, we will say, which you said were somewhere around 3% x 3%page 199 ~ A. I think about 4 x 4.
A. Are they designed to have any strength or
are they sort of a water repellanU
A. I am not too well acquainted. You want my personal
observation?
Q. Yes.
A. I would say they were mostly to shed water.
Q. Those panels, something over a yard square, had no support except around the edges where they were attached to the
Rteel members; is that correct T
A. That is as I recall the construction, that is correct.
Q. So the whole thing was designed to be a steel support
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or framework covered with these plywood panels for the pur}Jose of keeping out rain in inclement weather, as you know iU
A. From my personal observation, yes. I didn >t discuss
the matter.
Q. From your observation and knowledge of matters of
this character, and as an engineer, do you think that that armngemcnt they had there with retractible panels such as you
just described, could ever be operated satisfactorily in the
· way in which Mr. Kane was operating them; that is to say,
manuallyi
A. The type of manual operation that he employed was
very unsatisfactory and I don't think you could ever operate
satisfactorily in that manner.
page 200} Q. Do you know of any reason why they could
not have been operated satisfactorily if they had
Ileen operated from the corners by a motor!
A. They could have been operated satisfactorily from the
corners by a motor, and by hand satisfactorily. There are a
lot of ways you could operate it satisfactorily, I imagine. As
a matter of fact, I am quite sure there are a good many ways
they could have been operated satisfactorily.
Q. As to these pillars~fr. Ashburn: Columns, you mean.

Bv Mr. Maupin:

.
.,Q. Yes. As I recall your testimony, the specifications called
for eight six inch columns and four four inch columns; is that
right?
A. That is what the original architect's drawing called for.
Q. By some mistake in your drafting- room there was a
transposition by error and you installed four six inch columns
nnd ei.P.:I1t four inch columns?
A. That is correct.
Q. On August 11th, at the time you had your conversation
with l\I r. Kane, had he or anybody else speaking for him called
that mistake to vour attention and asked tlmt it be corrected 1
.
A·: No, it had never been called to my attention.
page 201 } Q. Were you ready to correct that mistake at
at any time?
.
A. At any time. We always are on all jobs.
Q. And still a re?
A. Yes. If anybody had called our attention to it we would
have done it to live up to the reputation we have established.

-'\.
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Q. Did the mistake that occurred of putting eight instead
of four four inch columns in have any effect in the operation
of that retractible roof!
A. No, I don't think it had any effect. ·
Q. Did anyone ever mention anything to yon about introducing additional supports and braces in the structure iu the
winter time in case of snow loads f
A. Mr. Carter mentioned that to me and also one or two
other structural ideas. That was back when we first got the
job.
Q. When you first started f
/
A. Yes. He advanced some ideas to stiffen it up, which be
said would be done later.
Q. Do you know whether that was done Y
A. To my knowledge, it was never done.
Q. Was any complaint ever made to you or had any complaint ever been made to you about the quality or kind of
materials furnished by you, or the quality of your workmanship on that job up to August 11th when Mr. Kane promised
to pay you the next day in accordance with his
page 202 ~ obligations t
A. No.
Q. Did he at that time make any objection on the grounds
either of insufficiency of the materials or the kind of materials
or workmanship 1
A. No, be didn't mention any poor material or workmanship.
(J. Did he express any dissatisfaction to you about the work
in any way, shape or form I
A. No. He said he wanted that welding work done, and we
should opemte the panels and I told him that according to
our contract all we were supposed to do was to supply and
erect the materials. That seemed to satisfy him at the time.
By tlie Commissioner :
Q. ,\That do you mean by operate the panels, test the operation?
. A. No, operate them back a:nd forth.
Q. Yon mean by that he expected you to operate them every
time he wanted them moved Y
A. No.
Q. Just during the cours·e of erection?
A. He wanted us to insure the operation of the panels and
assure him they operated correctly.

. :
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By Mr. Maupin:
.
Q. Did Mr. Spigel or any member of this organization ever call your attention to the fact that
there were some four inch columns put in where six inch
should have been put inf
A. I think it was mentioned by Mr. Spigel to my father
about a day before the last hearing. I forget what date the
last hearing was.
page 203

~

The Commissioner: April 20th.
Mr. Ashburn:

1950.

By Mr. Maupin:

Q. That is the first time you ever heard about that?
A. Yes.
Mr. Maupin: All right, sir.
By l\Ir. Ashburn:
Q. What Mr. Kane wanted on August 11th was for the
Glob~ Iron Construction Company to pull the panels back and
forth a few times to sec if they would work, was it i
A. No, he didn't mention that to me. I told him all we were
supposed to do was to supply the materials and erect them in
accordance with the drawings we had and he seemed satisfied.
Q. Didn't you say to him in substance, ''"\Ve are not going
to pull them back at all any more 1''
A. No. I said we had completed our contract and wanted
to be paid according to the contract.
page 204 ~ Q. You did decline to operate the panels to see
whether they would work at that time 1
A. I said it was not a part of our contract to operate them.
Q. Therefore, you did decline to do it!
A. I don't recall a conversation on declining or not declining, but I recall saying we bad completed our work and wanted
our monev.
Q. ·wai it your reason for declining to move them you knew
they would not work t
A. I don't recall getting into any conversation about that,
and I don't recall about declining to move the panels back and
forth. If I did state to him we wouldn't operate the panels it
would be because it was not a part of our contract, and if we
were going to get into that we would probably have entered
into a new contract. I told him we had supplied the materials
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and erected them according· to contract, and the purpose of
my visit was to convince him that he should pay me, which
l1e did.
Q. You say he did pay you?
A. The next day.
Q. That is what I thought; he paid you the next day?
A. Yes. Evidently he was convinced that we had lived up
to our contract.
Q. The Globe Iron Construction Company had before
August 11th moved those panels, hadn't it¥
page 205 r A. In erecting the panels, as it was brought out
in the agreement before, it was necessary to put
the panels up to the decks and lower them down to a resting
position.
Q. And by operating them from time to time before August
11th they would not work!
A. That is not true.
Q. Is that not the reason why you declined to move them
again?
A. That is not true.
Q. That is not true?
A. That is not a fact.
Q. In your Exhibit No. 23 which has been introduced m
evidenceThe Commissioner : 33.

By Mr. Ashburn:
Q. In your Exhibit No. 33 I see what appears to be a block
and fall hooked onto the panel nearest the apex of the structure. Is that what it is Y
·
A. Yes.
Q. "\Vas it hooked on there by the Globe Iron Construction
Company?
A. That I am not familiar with.
Q. You wouldn't know whether it was, or not Y
A. No.
p3:ge 206 r Q. Was this picture taken during the course of
erection!
A. I would say it had been completed at that time.
Q. Tell us when the picture was taken?
A. These pictures were taken on various occasions, and I
think I sent two firms out there to take them.
Q. Were they taken prior to August 11, 1949Y
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A. I think they were.
Q. What was your purpose in having them taken 1
A. We like to have pictures showing the types of buildings
we erect for remembrance.
Q. They were taken while the Globe Iron Construction Company was still in performance. of what it considered its
contract?
A. No ; a great many pictures are taken after we do the
jobs.
Q. ·when were these taken?
A. I am not exactly sure of it, of the date.· There ought to
be a date on them as to when they were taken.
Q. Your Exhibit No. 32 shows workmen actually working
on the erection of the panels, does it Y
A. Yes; apparently Mr. Gregory's workmen.
Q. You think they are Mr. Gregory's workmen¥
A. Yes, sir.
Q. ,vhose workmen are shown in Exhibit 29 f
A. These were ours.
page 207 ~ Q. You didn't bring any record of when Exhibits 33, and 32 were taken, but you do say t)ley
were taken bv a different studio than the studio which took
Nos. 29, 30 and 3H
A. There is a stamp on the back.. I just asked for them to
be taken from the office.
Q. This block and fall shown in Exhibit 33 is hooked to
one side of he outermost panel of the apex, is it not 1
A. I would say the middle of one of the sides. ·
Q. You say the middle of one of the sides Y
A. Yes, right in here. That is what it looks like.
Q. ·what I have my pencil on Y
A. It is hooked to a piece of wire which in turn is hooked
near the center part of the panel.
Q. When you speak of the central part do you mean about
midway behveen the sides of the structure?
A. About midway.
Q. Near the west side of the structure, is it noU
A. No.
,
Q. It is noU
A. You are not looking at the picture correctly, Mr. Ashburn. If you will look over here you will see it (indicating).
This is connected to a rope up here in the middle.
Q. That seems to be entirely different from the block and
fall?

\
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A. There are two separate pieces there. This doesn't hang
up in the air by itself. I can see the line that conpage 208 ~ nects it here.
Q. I don't see any line there. May be my glasses
are not strong enough.
A. I can definitely see it.

(

,

Mr. Martin; There it is (indicating).
Mr. Ashburn·:· .It is because I can't see, I guess.
By Mr. Ashburn:
Q. ]\fr. Mednick, concerning Exhibit No. 33, what is this
second object I have my pencil on near the top 1
A. That, I think, is that winch you are referring to.
Q. Mr. Mednick, I understood you to say that your understanding at the time was that this roof covering was desig·ned
to keep out rain, that that was its purpose Y
A. I didn't say it was my understanding. I said it was my
personal observation from looking at the plans. I inferred
that from looking· at the plans we received.
Q. There is no difference between us about that. I want
to ask you if, in the picture which is Exhibit 33, there are not
three or four panels on the side of the apex shown in the
picturef
A. There seems to be four.
Q. Then that would be all the panels on that side of the
apexi
page 209 ~ A. Yes.
(J. Is it not also the fact that in this picture
where those panels are attached one to the other you can see
daylight at every joint?
A. You can see through the roof, yes. That is my observation.
Q. That wouldn't keep out much rain, would iU
A. That is not a part of my work.
Q. It is a part of somebody's work, isn't it. That is all.
A. (No response).
RE-DIRECT EXAMINATION.
By Mr. Martin:
Q. In this picture 33 that Mr. .Ashburn just referred to,
where he spoke of a pulley and block and tackle on the lefthand edge of the picture, near the left-hand side, you said it

_.-I
~

-,
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had a cable of some sort running to approximately the central
part up here. You can see that faintly in the picture!
A. Yes.
Q. So the force put there from the block and tackle on the
left-thand edge of the picture would be applied to the central
part where I put my pencil here?
page 210 ~ A. Yes, is there is force put on the pulley.
:.\fr. Martin: May I put a hole through the picture at t:hat
point? They want to identify it.
}'fr. Ashbum: It is there for anybody to see, they say. I
can't see it, but that is perhaps because I have poor eyesight.
The Commissioner: I have poor eyesight but I can see it.

By Mr. Martin:
Q. While you were in the Navy for awhile, after you got
your degree at college, what line did you pursue?
A. Officer in the Civil Engineering CorpEt.
Q. How long were you in engineering work in the Navy?
A. I was in the Navy under the reserve program and enlisted and I was put on inactive duty in 1945.
Q. You were on active duty until 1945 ¥
A. Yes, more or less. A portion of that I was going to
college under the Naval Program.
Mr. Martin: That is all.
By Mr. Maupin:
Q. You said in answer to Mr. Ashburn 's question about
Exhibit 33 that you could see daylight through the panels 1
A. It was my observation in that picture.
Q. Can you state whether or not the work of securing the
panels, caulking· them and painting them had
page 211 ~ been completed at the time this picture was taken?
A. I would say at the time it was taken it liad
not even begun yet.
And further this deponent saith not.

--.,·.·
\
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GEORGE D. HARTLEY,
called as a witness on behalf of the complainants, having been
first duly sworn, was examined and testified as follows:

Bv M'r. Martin:
· ··Q. Your name is George D. Hartley, is it not?
A. George D. Hartley.
Q. Where do you live and how old are youf
A. I live at 515 25th Street, Virginia Beach, 43 years old.
Q. What is your profession f
A. Professional engineer.
Q. Civil engineer?
A. Civil, structural, and professional.
Q. You are associafod with Mr. l\fodnick's concern?
•
A. vVork for him as a draftsman.
•
page 212 }- Q. How long· have you been with him?
A. A little over a year.
Q. Regarding this job we are speaking of did you, or not,
make the details in the shop Y
A. I did.
Q. Were or were not the details based on the architect's
drawingsT
.
A. They were.
Q. Were they, or not, approved by the architect!
A. They were.
Mr. Martin: He is with yon.
Mr. Ashburn: No questions.
By Mr. Maupin:
Q. Did Mr. Carter consult you when you made the shop
rletails f
A. He made visits to our office.
Q. About how often f
.... A.· I think on two occasions. At one time we made a trip
to Virginia Beach together ourselves to make some additional
measurements where the ends were not supported.
Q. I take it you were not on the job but working at the
officef

A. I was on the job on one or two occasions hut merely to
take material to the job.
page 213 } Q. Did you ever see Mr. Kane down there and
talk to himY
A. No.

Surf Realty Corporation v. James J. Standing, etc.

187

MERLE W. ROBERTS,
called as a witness on behalf of the complainants, having been
first duly sworn, was examined and testified as follows :
By Mr. Martin:
Q. Mr. Roberts, state your name, your age and where you
live, please, sir.
A. Merle W. Roberts.
Q. Your age and where do you live f
A. 47 years old.
Q. Where do you live?
.
A. 4001 Peterson Street, Norfolk County, Virginia.
Q. What is your connection with Mr. Mednick's concern Y
A. Job superintendent.
Q. How long have you been superintendent for the Globe
Iron Construction Company f
A. Approximately 6% or 7 years.
page 214} Q. Do you, or not, have any personal knowledge
of the job being fabricated in this case according
to specifications f
A. Yes, sir, I am very familiar with it.
Q. "\Vas it, or not, done in accordance with the specifications?
A. According to the shop drawings, it was.
-1
Mr. :Martin: He is with you.

CROSS EXAMINATION.

By Mr. Ashburn:
Q. You say it was fabricated according to the shop drawings?
A. Yes.
Q. You don't know anything about what the specifications
were, do you f
A. I don't know about the architectural drawings, no.
Q. All you are testifying to. is that in fabricating the job
you fabricated the steel in accordance with the shop drawings
which came to you from the drawing shopT
A. That is correct.
~ '

L.

Mr. Ashburn: Stand aside.

By Mr. Maupin:

· · ·
·· ·Q. Was any representative of the architect there conferring
with you at any time at your shop?

188

Supreme Court" of Appeals oi Virgi11ia

Cecil H. Midgette.
page 215

~

A. No, not with me.

Q. Did yon ever ask for any consultation witI1

the architect f
A. No, I didn't.
Q. Was any inspection made of the work by tlle arcbi tect
that yon know of?
A. Not to my recollection.
Q. Do yon recall that on a Sunday Mr. Carter came over
and went over some details with you?
A. No, sir, I can't recall it.
Q. If he should testify he did, would yon deny it, or say you
don't remember it?
A. I wouldn't deny it because we worked some overtime on
that job, and I was at the shop some of the time, but not during all of the overtime, which would be Sundays, nights and
maybe Saturday afternoons.

1

(

By J\fr. Ashburn~
·Q. W"l1at you do say is that J\fr. Carter never talked to you
personally about iU
A. Not to my recollection.
page 216

r

CECIL H. MIDGETTE,
called as a witness on belmlf of the complainants,
having been first duly sworn, was examined and testified as
follows:
By Mr. Martin:
Q. Your name is Mr. Cecil H. Midgette, is it notf
A. Yes.
Q. How old are you and where do you live¥
A. 59, and I live at 204 Poplar Avenue, Berkley.
Q. What is your position with the Mr. Mednick's concern·?
A. Erection superintendent.
Q. How long· have you been witll himf
.A. About 14 years.
Q. How much experience have yon had in erecting and superintending· in your life1
A. About 25 years in steel erection.
Q. What are your duties as erection superintendent for Mr.
Mednick 's company f
A. To see that all of the steel is properly erected, the work
properly done, and that the contractor g·ets satisfied..
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Cecil H. Midgette.
Q. On this job at Virginia Beach ,ve are speaking of, was
that under your supervision in that respect Y
A. Yes.
Q. "\Vas it or was it not erected plumb and level¥
A. Yes, sir.
Q. And laid down according to the drawings Y
page 217 ~ A. Yes, sir.
l\Ir. Martin: He is with you.

CROSS EXAMINATION.

Bv Mr. Ashburn:
'Q. Mr. Midgette, how long a time were you in the fielcl at
the scene of the work on this erection job·?
A. Every day, and sometimes I would go twice a day. I
don't stay all day on any job.
Q. When did you go there and when did you stop going!
A. I mig·ht go at 8 :00 o'clock and stay hvo hours or I might
go at 2 :00 o'clock and stay until 4 :00, anyway that is convenient.
Q. Ivfy question is wliat ,vas the date you started and when
was the elate you stopped¥
A. I don't keep dates on any job.
Q. Yon never kept any da tcs on this one 1
A. The only <la tcs I keep is the time of the men.
Q. ·while you were at the scene the times when you were
there, did you meet Mr. Kanef
A. No, sir, I never met l\Ir. Kane that I know of.
Q. Did you meet ir r. Pebworth f
A. Yes, I saw him every day.
Q. Did you meet a man named vVard also empage 218 ~ ployed there at that time1
A. 1\Iet the men there, but I don't know them
by name.
Q. You saw him every dayf
.A. I talked to all of them but I didn't know one man's name
from the other.
Q. Did you say to Mr. Pebworth there near the beginning
of the erection that the work done bv the Globe Iron Construction Company, the wooden supports·~ were not sufficient to sustain the steel work which you were erectiug~f
A. No.
Q. Did you tell him he ought to take it up with the architect¥
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T

A. Not to my knowledge.
Q. You would know if you had done so, wouldn't you t
A. I don't know.
·
Q. Did you consider the wooden supports sufficient to sustain the steel work Y
A. I didn't know the load they would have on it.
Q. On what did you put the structural steel columns?
A. On concrete footing·s, and steel shims.
Q. They were not on concrete footings? ·
A. The column itself never sets on the concrete itself, very
seldom. Usually they have steel shims to hold them to the
right elevation, and whoever the owner is usually puts the concrete under them and grouts them in.
page 219 ~ Q. Were those steel columns ever grouted?
A. I don't know. We never grout them in.
Q. When you, yourself, left the job for the last time they
had not been grouted, had they?
A. I don't know. I didn't check it after we put the shims
on them.
Q. Did Mr. Pebworth say to you when you got the columns
erected and before yon had put up any structure it was apparent to the eye that the columns were not in lineT
A. Not to my knowledge.
Q. Did you reply to him that he need not worry about that
because you g·ot them in line when you affixed them to the top
structure?
A. We do that. I don't know whether I told him that, or
not. We do line them up at the top of the column and move
the bottom of the columns if necessary.
Q. After you attached the steel to the top of the column on
those tracks, did you liave to move the bottom of any of the
columns?
A. I don't think it was necessary.
· Q. What course did you take to find out that it was not
necessary!
A. If the column is plumbed up you have got the right
space from one track to the other and it is not necessary.
Q. What instrument did you use to determine
·pag·e 220 } whether it was plumbed up?
A. Plumb bar.
· Q. Did you ever use a trans"it?
A. We never use a transit in a small job like that.
Q. How do you use a plumb bar Y
A. You know how a plumb bar is worked, don't you f
Q. I want you to tell me.
. .
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A. You have a plumb on a string and have two men and we
roll them back and if the reading on the top of the column is
say three inches and they plumb up it will register three
inches at the bottom.
Q. Who are the two men who did that on these columns Y
A. I don't know. We change men so much, and I don't
know. When you work men out of the Local you use them
until you finish and send tl1em back.
Q. Was it done by anybody?
A. Yes, on every job we do it.
.
Q. On what elate was it done at this job?
A. I couldn't tell you· the exact date.
Q. Was it done in the day time while Mr. Pebworth was
there?
A. I don't recall that. We don't usually see the man in
charge when we g·o to plumb up.
Q. Was Mr. Carter, the architect's representative, there
when it was plumbed up?
page 221 } A. I don't know whether he was, or not. It
wouldn,t be necessary for me to call him because
we always have to plumb it up.
Q. It was your responsibility to make it plumb, was it f
A. It was plumb.
Q. Do you recall the occasion when it was plumbed up?
A. No.
.
Q. Did you have anything to do with the plumbing up!
A. No. My men that worked under me plumbed it.
Mr. Ashburn: That is all.
By Mr. Maupin:
Q. Mr. Midgette, did you visit that job, as you say, daily

or practically every day?
A. Every day sometimes during the day, in the morning or
afternoon, whenever it was convenient.
·
Q. Did you ever see the panels operate t
A. No, I never saw the panels operate. I have seen them
when they were all open and all closed, but I don't know who
opened them or closed them.
Q. Who rigged up the job for the panels!
A. WhaU
Q. Who rigged up the job for the panels t
A. I don't know who rigged it.

ll,z
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- Cecil H. Midgette..
The· Commfssfoner:- Wlurt' do you mean by that,. if you will
enlighten the Commissioner t
:page 222 ~
The- "\V.itness:; I don't know. 'l"here- wasn't too
much rigging: put urr.. Somebody put something
up: t1i.crei and: pull'ecl it @Jleir and closed it..

:Sy Mr.. }faupin:
Q~. Isn'.t it a! fact that tI1e way they tried to move it was Tw
attaching: ·something to the· middle- and sliding it back and
fortfl t'
A. That is the· way it looked like they were· opening and'
closing-it, hut it was a poor way to close it. They should pull
from the sides· equally, and it wouldn't jam itself if they tried
to open it or close it that wzy.
Q-.. You are definitely of the opinion tllat any attempt to
0p·erat<?' rn from tI1e ce:nte-:r· was· an improper wey to: O!JeF:itite it f
A. If' you pulifed it equally- a:.t tlli:e· smn:e time, on botl'I sides_.
it would have nperatecL
Q. You could do it by tlle application of an electric- motor f
A .. You could do: it by arr electric motor, but the band rigging: would nmim it a lot more- complicated.
Q·~ YCJU wouicT bave had an equal application of' power- if
vou had used a rnotoi.-1
" A. Yes~Q. Operating· it up· and clown from the center made it have
a tendency ta jam f
page 223 ~ A .. Yes. Anything that you start pulling from
tile micTcUe, it takes very little- to· make it jaoo.
Q:~ In. your jud'gmerrt, coukl it eveir be o1J·eTKtec1 smmessfu-Ny
or· coovcnicntfy or properly by tne metirod they were- usf.t!r.g~
ope-rating from. the center f
A. No. If they had been operntfng from Hie sides equally
where· tlie rollers: are it would have work.ecI successfully.
By Mr. Martin:Q. Was anything· wrong with the plumb of this· job f
A. Not ta my knowledge~
Q.. You were tiiere every day on tlie job t
A. Yesr sir; every day ...
!fr. Martin: That is all.

We

rest ..

:Mr .. Ackiss: We would like to call l\Ir. G.eorge Minor.
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GEORGE MINOR,
called as a witness on behalf of the complainants, having been
first duly sworn, was examined and testified as follows:
page 224

~

page 225

~

By l\Ir. .Ackiss :
Q. State your name, please.
A. George Joseph Minor.
Q. ·where do you live, Mr. Minor?
A. Bird Neck Road, Virginia Beach.
Q. What is your occupation?
A. I am secretary and treasurer of :Minor Brothers Construction Company at this time.
Q. How long have you been in the carpentry trade 1
A. Since the first of the year.
Q. How long have you been doing carpentry work? .
A. I practically grew up with it since I was big enough to
drive a nail.
Q. In June, July and .August of last year by whom were
you employed 1
A. Mr. Gregory.
Q. D. \V. Gregory t
A. Yes.
Q. \¥hat was your position in the work that l\Ir. Gregory
was doing at the Surf Club 1
A. I was his foreman.
Q. Do you recall any conversation, if any, that Mr. Gregory
had with )Ir. Carter with reference to furnishing the steel
construction of this job f
A. I do.
Mr . .Ashburn: \Ve object to any co1wersatipn
between ~Ir. Gregory an<l Mr. Carter.
)Ir. Ackiss: I will tell you who was present. Mr. Kan~
was present.
Mr. Ashburn: \Ve object on the gronnd it is an attempt
to vary the obligation of :Mr. Gregory under a written contract by parol testimony.
By :Mr. Ackiss:
Q. )Vho was present, !fr. Minor?
Mr. Ashburn: The Commissioner has noted the objection?
The Commissioner : Yes.
A. Mr. Gregory, I believe :Mr. Pebworth, Mr. Kane, and
Mr. Carter, to my knowledge.
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By Mr. Ackiss:
·Q. vVhat was the conversation?
A. At the time we had just completed clearing off the right
of way and Mr. Gregory was pretty busy at the time and said
he didn't know anything about steel construction and he had
rather not be liable for anything in the structural work.
Q. He was talkin~· to Mr. Carter T
A. Yes, and said he didn't know anything about steel work
and he didn't want to be held responsible for any erection of
it, although he said he would help in any way as far a_s lending them his men for what assistance they could
.page 226 ~ give.
·
Q. Do you remember about when that conver&a tion took place T
A. No, sir.
Q. I know you can't tell the exact date, but can you tell
whether it was the early part of July, the last part of July
or the middle of J ulv?
A. Right after we· had cleared the right of way through the
front which is before starting the structure of the roof.
Q. That was then prior to any steel work being put in?
A. Yes.
Q. Is that correct Y
A. Yes.
Q. ·were you present on the job at all times?
A. Yes, practically all the time.
Q. Did you see Mr. Kane there and Mr. Pebworth?
A.. Yes, quite a bit.
Q. Did you have any complaint from any of them during
the time you were acting- as foreman for Mr. Gregory as to
the way or manner in which the work was being done by Mr.
Gregory?
A. No.
Q. Did you discuss matters with him every day, either Mr.
Kane or Mr. Pebworth, as the job progressed?
A. Yes, I think we talked every day.
Q. There has been something· said here regarding the hanging of windows. Do you know anything about
page 227 ~ thaU
A. I do know that the windows originally were
supposed. to swing out and I think they were changed to swing
in; in fact, I think Mr. Pebworth started hanging them in the
office.
·
Q. He hung them Y
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A. Yes, hung a few from the start and we went ahead and
continued on across. ·of course, he was there working in and
along with us through the whole front.

Bv the Commissioner :
·Q. You mean Mr. Pebworth was there f
A. Yes.
By Mr. Ackiss:
Q. In what way or in what manner were they designe<l to
swingf
A. They were designed to be hung from the bottom.
Q. Did you advise Mr. Kane and Mr. Pebworth of the way
they should swing f
A. Yes, I think I did.
Q. In what manner did they insist that they should be

bung?

Mr. Ashburn: I think that is leading.

I

!

Bv Mr. Ackiss :
"'Q. At their insistence and request, how were they bung?
A. They were hung to swing in from the inside and hung
at the top.
Q. After they were hung do you remember any
page 228 } complaint with regard to the weather!
A. Yes. They leaked pretty bad.
Q. Were you called back to remedy that defect Y
A. I went back to remedy it but at that time they told me
not to do any more over there because they were going to
enter suit.
Q. Could that have been remedied?
A. Yes, sir.
Q. How!
A. Weatherstripping for the windows.
Q. Would you ha~e hung the windows as you did hang them
except upon the insistence and request of Mr. Kane and Mr.
Pebworth!
A. No, I would not. I would have hung them to swing out.
Q. Were you present with Mr. Kane, Mr. Gregory and possibly others at the time the right of way or alley was cleared Y
A. I was, yes, sir.
Q. Do you recall a conversation that took place by Mr. Kane
to Mr. Gregory with reference to the completion of the job t
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.A. If I remember right, we were standing there and after
everything was :finished there was some remark macle by, I
thin~, Mr. Kane something to the fact, ""\Ve have
page 229 ~ got 1t through now and Mrs. so and so. 1 '
Q. Mrs. Jamesf
A. Could go and jam it up.
Q. What was lacking in its completion at that time T
A. I thiniceverytlling was completed except some- cornice
on the building in front wllich we were building around that
side. That was still not completed wI1en we left.
Q. Has Mr. Kane talked to you in the last few weeks?

A. Yes.
Q. ·wm you tell the Commissioner when he contacted yon T
A. I believe it was either Friday or Saturday, if I remember right.
By l\fr. l\faupin:
Q. Last past?
A. ·witllin the last 30 clays. I believe it is a little longer
than that.

B-v Mr. Ackiss:
~ Q. Within the last 30 days f
A. I believe longer. It was at Pacific and 31st Street.
Q. Was it the latter part of :May1
A. I believe so.
Q. Will yon tell the Commissioner what the conversation
wast
page 230 ~ A. I tllink nir. Kane wanted me to testify for
him about tlle winch that was put on the roof, the
position it was put on and furnished by Globe. I told him I
would testify on that. He said he was sorry Mr. Gregory
had to be involved in it, tliat I1e would like to see him get his
money, and he said something about he tl10ught tlle fees for
the job oug·ht to be lower. I clicln 't know anytlling about that.
I don't know about wliat agreements Mr. Gregory had made
as far as the contract was concerned. He said that he would
like to see Mr. Gregory g·et bis money.
Q. While you were on the job what, if anytlling, did you
have to do ·with reference to the installation of tlle structural
steel work?
A. The only thing that we had to do was to take care of the
woodwork and that bad to be moved or switched about, to put

Surf Realty Corporation v. James J. Standing, etc.

197

George Minor.
the wood, plywood, panels to the roof and to caulk whatever
wood structure was necessary.
Q. \Vho told you what to dof
A. Mr. Meekins, I believe, and Mr. Carter. He was there
several times, and Mr. Carter was there every day.
Q.
as Mr. Kane there ·i
A. Yes, Mr. Kane was there. Of course, he was acting for
Mr. Carter.
Q. Also Mr. Pebworth 1
A. Ycs, Mr. Pebworth was there along· with us.
Q. Who installed the panels 1
page 231 ~
A. Who installed the panels 1
Q. Yes.
A. Vve did.
Q. Under whose supervision 1
A. WellQ. The plywood panels f
.
A. They were installed by the plans that were brought in
by the Globe Iron. They furnished the bolts and nuts to go
on them. They furnished everything. The only thing they
g·ot us to do was to put them up.
Q. Who did the painting on the panels f
A. The painting on the panels?
Q. Yes.
A. I don't know of any painting that was done on the
panels when I was there.
Q. vVas any caulking· done on the panels 1
A. Oh, yes, we <lid the caulking.
Q. ·who did it '1
A. We did.
Q. Under whose supervision and at whose requesU
A. :\Ir. Carter's.

,v

·~..

CROSS EXAMIN.A.TION.
page 232 ~

Bv Mr. Ashburn:
"Q..A.s I understand it, you were Mr. Gregory's
foreman f

· A. Yes.
Q. Do you know when you first went on the site for w·ork,
the cla te you started?
A. The exact date I don't know, but they had started clearing the right of way about one or two clays before I went on
the job. 'fhey were taking the roof off on the north end. They
were taking· part of that off and moving the fence back.

·~
i
I

I
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George Minor.
Q. That would be some time in June or July, I take iU
A. During the :first part of the job, a few days afterwards.
Q. Do you know the· last date you and the men wor~ing under your supervision were there f
A. I don't know the date. Mr. Kane might remember it.
It was the day l1e ordered us to stop work.
Q. Had the Globe Iron Construction forces stopped work
at that time?
A. Some time prior to that.
Q. Some time prior to that?
A. Yes.
Q. The progress of the work was this, that the first work
was done was clearing the existing structure out of the lane?
A. Yes.
page 233 ~ Q. After the existing structure l1ad been cleared
out of the lane, then the new building started Y
A.. That is right, yes, sir.
Q. Now, to deal with some minor matters, first you talked
about the windows. Is it not the fact that they bad to have
some windows in the office?
A. Yes.
Q. There were only four windows required f
A. Yes, I believe so.
.
Q. And because your force was busy he undertook to hang
with his force four windows for the office f
A. Yes.
Q. Those four windows for the office were hung to swing
insidef
A .. Yes.
.
Q. Was that because if they swung outside they would
swing over the land tba t had to be cleared'
A.' Nothing was ever said in that respect.
Q. They would naturally swing over that land if they
swung outside Y
A. I assume so.
Q. Is it not the fact that seeing the four windows were hung
to swing inside you then proceeded to cause all of the windows
in the building to swing inside instead of outside?
A. No. They were asked to swing them inside.
page 234 } Q. Who made the request?
A. Mr. Pebworth and Mr. Kane. They said
thev l1ad rather have them swing in than out.
Q. And you say that is the reason it was done!
A. Yes.
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Q. Did you suggest to either one of them that if they were
hung to swing inside they would leak?
A. Yes.
Q. You did suggest it 7 ·
A. Yes. I told them a window, casement window, if it is
swung inside isn't satisfactory especially from the bottom.
It can be done from the top occasionally.
Q. And you say in spite of that advice they still requested
that they be hung in that manner7
A. Yes.
Q. Mr. :Minor, how about the lintels, didn't the windows require lintels 1
A. Yes, but you could not put them in when you swing them
inside.
Q. Tell the Commissioner what a lintel is.
A. A lintel is-well, it is a sill or a stool on the bottom of
the window.
Q. Did the architect's drawings require lintels for those
windows?
A. Yes, it was to be if they were dropped down.
page 235 } Q. The contractor didn't furnish a lintel for a
single window in that building, did bet
A. That I don't know.
Q. You say you were the foreman. You would know if they
were put in, would you Y
A. No, sir. It has been some time and I don't remember
exactly how they were cased off. I do know they hacl a lintel
from the top.

By Mr. Maupin:
Q. They were what, from the top 7
A. From the top.
Bv Mr. Ashburn:
Q. Let's see if we can be more accurate. Isn't it a fact
that the lintel goes over top of the windowf
A. Some did.
Q. They did?
A. Some of them did.
Q. How many of them f
A. I may be wrong about that. . You see they were small
windows. We put wood lintels over each window. I think a
check on that will show it, if I remember right.
Q. Didn't the architect's drawings require steel or masonry
lintels?
0
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A. I don 't recall it on the plans.
Q. Your final statement is you put wood lintels
over them?
A. Yes. The architect was there and checked the job about
every day to see if anything was different from the drawings,
and never called our attention to it.
Q. Did the contractor furnish any masonry support for any
door or window7
A. ·which doors or ,vindows 1
Q. Any that you constructed or put in, a single one of them?
A. The doors are there swinging. I don't know exactly
what you rtiean anyway.
Q. There is nothing to hold the frames, is there, just shoved
iu?
A. There is if tliey are there.
Q. Let's turn our attention to a little different subject.
Concerning the steel erection, who gave the grades to the
Globe Iron Construction Company for the erection of the
eolurnns f
A. ·who gave the grades!
Q. Yes.
A. I set up a transit for them.
Q. Did you run the grades and give them figures f
A. Through their instructions only.
Q. You set up a transit for it?
page 237 ~ A. Yes.
Q. Did you operate the transiU
A. Did I operate the transit?
Q. Yes.
·
A. Yes.
Q. Did you supply the figures for the grades on which tI1e
columns would be seU
A. No, sir.
Q. If you operated it you would of necessity supply them,
would you not?
A. All I did was to look through the transit. They had
grades designated at a point and that was in turn marked,
and the only thing I did was to look through the transit and
give them the up and down grades. They would check the
gTades and put tlie columns at that point.
Q. You looked through the transit and told their representatives when they had the marker at the right poinU
A. ·when we got the right elevations.
Q. That was the method of getting the grades Y

page 236

r
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A. Anyone could look through it and see when it was in the
right space.
.
Q. You say Mr. Carter was on the job every day, :M:r.
Minor?
A. Yes, practically cvc1-y day.
A. And was he on the job when the first attempt was made
to manipulate these roof panels?
page 238 ~ A. I don't remember if he was at the exact
time, or not.
Q. As a matter of fact, how were they fii'st moved, by what
force?
A. Do you mean as they were put in place or as they were
·
erecting them f
(J. You tell me what the facts are about it.
A. E,irst they ,vere put in place with a boom and crane, and
nfter they started putting tllcm in place, of course, we started
putting the panels on the bottom as soon as we could. They
moved a few panels with a crane, and we put a chock there
and put the panel underneath.
Q. Yes.
A. Then later, after awhile, the crane was gone and they
loaned us a winch.
Q. First, concerning tbe time ,yhen the crane was there and
they were ri10ved by the ctane, what was the method of moving
them? Explain how it wns done .
. .A. As to the exact detail, I only know they had a cable on
the boom and the boom would work it and pull it out.
·
Q. At what point did they attach the cable to the panel
itself f
A. ,vith the crane I really don't remember.
Q. rrliat was the method being used by the Globe Iron Construction Company 1/
page 239 ~ A. Yes.
Q. You say the crane was taken away?
A. Yes.
Q. It was still necessary for your force to move the panels
in order to put the covering of plywood on them f
A. Yes. Mr. Pebworth was there with us.
Q. How did you undertake to move them.
A. I didn't undertake to move them.
Q. You said something about a winch being furnished 1
A. Yes. They moved them once or twice with the winch,
if I remember right.
Q. That is the Globe Iron Construction Company?

./31\
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A. Yes.
Q. Tell the Commissioner how the moving was done by the
winchf
A. ,vell, they put this winch up on the first bridge on this
side of the track, and then they run a line over to the other
and yanked it to lower it back.
Q. And it was cranked by manpower?
A. Yes.
Q. The manpower was workmen of the Globe Iron Construction Company?
A. If I remember right, I think they did for the first time
or the first couple of times, something like that.
pag·e 240 ~ Q. And you people helped with that. Is this
thing in this photograph what you call the winch?
A. Yes.
Q. And it is setting approximately midway between the
sides of the panel?
A. Yes.
Q. That is Exhibit No. 33. That indicates the·· point at
which the force was applied to the panel Y.
A. Yes.
Q. Was Mr. Carter, the architect's representative, present
on those occasions ?
A. I don't remember. I don't know whether he would be
out there, or not.
Q. W'bat do you know, if anything, about any later moving
·
·of the panels ?
A. Any later moving?
Q. Yes, after Globe stopped moving them.
A. The Globe people came back and took their winch away
and then I think Mr. Pebworth came to Norfolk or somewhere
and borrowed one from someone and operated it, welded it on
the.·top. of the-I believe there were two.
Q. Two winches?
A. I believe two, one on either end.
Q. What force was applied to it, and from where!
A. In the center and each-just like one on this
page 241 ~ side and there was one on the other side.
Q. Was Mr. Carter there thenY
A. He was evidently there at some time. I don't know
whether he was there when the actual moving was taking
place, but naturally he would see the winches there.
Q. As a matter of fact, didn't he supervise and direct how
they should be put up and attached to the panels!
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A. :mvidently he did if he was the architect.
Q. You know that he did direct how they should be attached
and what attempt should be made to operate iU
A. Yes.. I recall some of his conversations that the actual
movement of the roof was to be made on the outside, that it
was to pull from both sides and pull it up and then pull it
back. To my knowledge, he never okayed this rigging.
Q. You heard him direct how it should be done 1
A. ·when he~ was there he was going to set up motors that
he was going to drive it with.
Q. How did he say he was going to set up the motors to
operate it?
A. Just like I said, it was to be rigged to operate from
either side. Of course, I don't know anything about the type
ofQ. You mean that the end of the building?
A. Possibly, yes. I don't know. It was to be a chain drive.
I am not familiar with that type of work, but as
page 242 } near as I could assume at the conversation, they
were .going to work on a chain of some sort to
pull it together. It was to be an auxiliary procedure when
the motor was put on.
Q. When did that conversation take place, do you recall?
A. No. I happened to be around when the conversation was
had with l\fr. Kane, I believe. ·
Q. Do you know how many times an attempt was made to
move the panels by hand winches T
A. Several times.
Q. How did it work, and what was the resulU
A. Well, it worked pretty hard.
Q. Can you give us a little more detail about that? How
long did it take to get them open 7
A. Anywhere from an hour on up, I would say. If they
wanted to close it completely it was quite a job by hand, manually.
Q. From one hour to four or five hours, would you say?
A. I don't think it would be that high, but it took quite
awhile anyway.
Q. How many people were engaged in trying to accomplish
thatt
A. Anywhere from four to six.
Q. Did Gregory's forces put on the plywood covering?
A. Yes.
page 243 r Q. And did the caulking f

A. Yes.
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Q. The structure was intended to keep out rain, was itf
A. I would assume so, yes.
Q. Di<l it do tbat t
A. At first it didn't because it was not completed.
Q. Did it ever do it during the time that you had any connection with it?
A. Not completely, but it was not completed when I left
Q. And never was completed, was it t
A. Not to iny knowledge, no, sir.
Q. By using so much of it as had been done, did it leak t
A. Yes.
Q. Leaked all over, didn't iU
A. In several places, yes.
Q. vV ould you say in as many as 100 places f
A. Approximately, maybe.
Q. There was a perfect deluge of water going through if,
was there not¥
·
A. On the first occasion it was pretty bad, but we went ove1·
it and recaulked it and used rubber flaps to close these spaces
up there where you can see through here (indipagc 244 ~ eating). Then we put a weatherstrip flap behind
it and it was not near as bad after we· had recaulked it and went over it, except there were a few places.
that still leaked.
Q. As of the time when you last had any work to do or did
any work in connection with the structure, there is no doubt of
the fact that anybody who was sitting under it would get wet
in a rainstorm, is there t
A. It depends on what side they were in. In some places
it was not too much, but like I said, it was not completed.

irr. Ashburn: All right, that is all.
By Mr. Martin:
Q. You say it was not complete. ·who stopped you from
world
A. Mr. Kane.

Bv i\Ir. Ashburn~
·(~. What else were you going to do if you had not beert
·
stoppedY
A. As far as we were concerned, we had completed our part
of it. I think it had to be painted, if I remember right, and
they had to do some welding, I believe ..
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Q. ·who was ~oing to do the welding?
A. That I dou 't know. I saw welders out there after I
stopped.
{J. You say D. ,v. Gregory had completed his work. The
Globe Iron Construction people said it had compage 245 ~ pleted its work. "Who else was there w:ho was supposed to do any world
A~ I only know Mr. Kane had employed Mr. Deary to do
some work. I know they were working there after I left.
"What they were doing I don't know. I know work was carried
on there after I left.
l\Ir. Ashburn: All right, sir.
And further this deponent saith not.

L. vVARREN CARTER,
called as a witness on behalf of the complainants, having been
first duly sworn, was examined and testified as follows :

.../

By Mr. Maupin:
Q. Please state for the record your name, your age and your
residence.
A. L. ·warren Carter, 37 years old; I live at 1731 Kentucky
Avenue, Norfolk, Virginia.
Q. "Where are you employed, Mr. Carted
A. I am employed in the office of Bernard B. Spigel, Architect.
Q. How long have you been with Mr. Spigel 1
pag·e 246 ~
A. 15 years.
Q. How long?
A. 15 years.
Q. What experience have you had in designing and in
meclmnical work?
A. ·well, as to mechanical and engineering work service,
that has been over a period of years and has increased in the
office since I have been with :.Mr. Spigel.
Q. You have been designing mechanical work for how many
vears in that officef
· A. I would say mechanical and that sort of thing for about
the past ten years.
Q. You may take those figures and use them when you
an~wer these questions. Before we get down to the question
of why the design was done, I want you to tell the Commis-

~
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sioner just how this retractible roof was designed to operate,
and in general the plan of design of this roof that was sup·
posed to roll back and forth over the Surf Club?
A. The purpose of this roof, of this structure perhaps I
should say, was to provide a cover for the dance floor in indement weather at the Surf Club. The method of achieving
it was to employ sliding panels that would nest and come back
in a retracted position, leaving the basic dance floor of the
establishment open as it originally was built.
page 247 ~ The method of operation was that these panels
were to employ power driven sprockets which
would engage a chain which is almost like a chain you
find in a bicycle, only of greater mugnitude, and this power
operates through a series of gears and line shafts and would
roll. these roof panels out of the track beams to a closure
point, and wh~n that operation was finished by reversing the
procedure it would roll them back open again. These operators when originally designed were intended to apply force
to the lead panel adjacent to the track of beams.
Q. Upon what did these panels roll back; did they slide
along iron or have any bearings T
A. The track beam had little tracks attached to it. The
roof panels had ball bearing rollers which rolled iJJ. the track
heams and the track beams guided the roof panels in their
movement back and forth.
Q. ·when you speak of a roof panel, does that word
''panel'', involve structural steel, wood or both?
A. The roof panels themselves were constructed of steel
and were covered with plywood panels to form the waterproofing operation which is required by the roof itself. Those
panels were secured to the steel structure by bolts.
Q. About what was the size of those plywood panels t
A. Those plywood panels were four feet by twelve feet in
length. They lapped three separate bays, filled
page 248 } three separate bays in each panel and were secured on four foot centers.
Q. You mean they were separated by steel members.?
A. They were separated by steel members placed on four
foot centers in the panels.
Q. Now, Mr. Carter, yon say yon designed this thing. What
led up to the designing of it and what consultation or conversation did yon have with Mr. Kane before the thing was designed!
A. Our office was employed to do certain work at the Surf
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Club, as has been previously discussed, of clearing the right
of way through the Surf Club property, which, in clearing the
right of way it destroyed the bad weather facilities of the club.
Q. You mean the indoor ballroom Y
A. The indoor ballroom, that is correct, and by losing those
facilities it was necessary to have there similar facilities for
the club to continue its operation. Mr. Kane in general conversation of the job wanted some form of covering put over
the dance floor. Prior to that, however, we discussed the feasibility of building a permanent structure to house the indoor
ballroom which would have, at the time we were discussing
it would have been placed on the south end of the main building.
In discussing the building, the size that would be needed and
that sort of thing, we discussed generally the
page 249 ~ cost involved in that and I quoted to Mr. Kane
some approximate estimates that I would consider applicable to a building of that sort, and then as the discussions went on the general impression or general feeling
there was that that type of construction would be too costly
for Mr. Kane to undertake at that time. The conversation
then turned to the feasibility of a sliding roof and we discussed also the possibility of the cost that would be involved.
The approximate figures that I quoted Mr. Kane at that time
and the discussion seemed to make up his mind that a sliding
roof was the object that we would shoot for or that would be
our goal. We then discussed generally the ways and means
of accomplishing that. Mr. Kane injected; that is, laid down,
what you might call things he didn't want done, such as a lot
of massive members up in the air, a lot of criss-cross work
and things of that sort, and I told him we would go back to
the office and give the matter study and see what we could
work out along this line, keeping in mind his request to keep
the area over the dance floor as clear as possible.
Q. This area over which this roof was to be installed, as I
understand from your testimony, had theretofore .had no roof
over it of any sorU
A. No; it was an open air dance floor.
Q. I also understand from your answer that before this
work of demolition was done there was a place,
page 250 } an outdoor area so to speak, where dancing took
place in good weather!
A. Yes.
Q. And where they danced in inclement weather, the indoor
ballroom, was to be demolished as a part of the work Y
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A. Yes, that is correct ..
Q. "\Vhat was the area in terms of length and breadth over
which this retractible roof was to be put?
·
A. The area in which it was to operate w·as 120 feet in
]ength in the direction of north and south and approximately
42 feet east and west.
Q. Taking it on its long axis of 120 feet, the retractible
1·oof would slide along the long axis track how fart
A. The total length of 120 feet.
By the Commissioner:
Q. From its apex to the foot or from end to end t
A. From end to end.

By Mr. :Maupin:
Q. The apex from the most outer edge of the roof on the
north was 60 feet¥
A. From the apex to the outer edge was 60 feet.
Q. 1\.nd was, I believe you said, about 40 feet wide 1
A. 42, I believe.
Q. You say there was a discussion as to the feasibility of
building a new indoor ballroom to make a covering for the
outdoor ballroom which could be removed or repage 251 ~ placed as the occasion demanded¥
· A. Yes.
Q. Di<l, or not, l\fr. Kane authorize you to go ahead with
the design of the retractible roof¥
A. As a result of that discussion or conference Mr. Kane
authorized us to explore the possibility of designing a roof of
tbat nature.
Q'. About what was the fall from the apex of that rooff
A. In tlrn 60 feet from the outer edge approximately five
feet.
Q. Five feet.¥
A. Five feet ..
Q. What steps did you take to decide as to whether it was
feasihlc to construct such a roof as he wanted, and which resulted in the design of the roof_ which was actually installed ·r
A. I recalled having seen sever~-il instances of a sliding
roof of the same nature, one on a hotel in San Francisco and
one on the Bocaraton Club in Florida.
Q. You say you recalled having seen those °l
A. I recalled having seen those instances of similar roofs,.
and I went through our files in search of the particular types

,.
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to suit their method of manipulation, etc. After doing that I
then started with our own particular problem,
page 252 ~ working out first the general method of operation
and then, of course, going into detail after that.
Q. Now, I take it that the foundation for this retractible
roof; that is, what supported it, was 120 feet one way and 42
feet the other way, what support there is or the support that
was there was originally built and so designed by you to take
P.are of the added weight this roof would give f
A. The track beams would carry the roof panels and were
supported by steel colunms placed at various intervals which
was caused by other structural conditions on the job, and
these columns in turn were placed on suitable foundations in
a normal anc.1 ordinary manner.
Q. You say suitable foundations. ·vvill you be a little more
specific about that?
A. The foundations were designed· in any instance-where
the foundations were installed they were designed to carry
loads that were going to be imposed upon them. In every in~
stance we used the existing concrete slabs because an investigation proved the slab was sufficient to carry the load.
Q. As designed and specified by you, was there, or not, sufficient support to take care of the situation safely and without
danger1
•
·
A. Yes.
·
Q. Now, each side of the i'oof, I take it, after it had been
enclosed, would roll back or up and could be shoved back in
to the apex and along the axis 1
page 253 ~ A. Yes. The roof panels would be run back and
the points of incline commenced one on top of the
other.
Q. "\Vould that involve more than one track with the panels
one above the other¥
A. Each panel had to have its ow·n individual track one
above the other to allow the panels to lay one on top of the
other in that open position.
Q. After having made the investigations and preliminary
drawings, etc., as you testified, was the matter taken up with
J\Ir. Kane, and was the design of these panels, or not, ·discussed with him or any representative of his?
A. After we had our preliminary designs worked out, we
discussed it with l\fr. Kane and he requested a change made.
rrhe original roof panels were on ten foot centers, rather were
ten feet wide and we said it left an open space of approxi-

1
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mat.cly 80 feet of the dance floor, and l\fr. Kane said he would
like to have more open space if we could work it out. vVe redesigned the roof employing eight and twelve foot panels
which gave us approximately 96 foot open space.
Q. I assume from your answer that there was a permanent
roof over part of it T
A. Yes. There was a fixed panel at each end, the lower
ends of the track beams, directly under the track beams.
Q. How wide was that paneU
A. That was in itself 12 feet wide or really
page 254 ~ wider because it overhung the dance floor and
side a trifle because the roof panels themselves
lead each other approximately six inches.
Q. Is that space to be subtracted from the 60 feet, from the
apex to the outer edge?
A. It was subtracted from the movable panels. They came
over this fixed panel. ·
Q. Did you, or not, make a model of the thing to show approximately how it would work before the design was accepted 1
A. I made a cardboard drawing in the office to describe the
operation and showed it to several steel contractors at my
request for consultation reg·arding the design. I showed that
to i1lustrate to them the functions or operation tliat I was trying· to achieve.
.
Q. After you had designed this sliding roof and adopted
Mr. Kane's suggestions as to the extra panel were you, or
not, authorized by him to go ahead with that and get bids and
put the matter in process of ultimate erection Y
A. Yes, sir. As a result of that Mr. Kane authorized us to
get competitive bids on the steel work, the necessary work
about the roof to put it into operation.
Q. Did you do that?
A. We did that and proceeded from tl1at point to obtain
figures. We obtained the figures from the Globe
page 255 ~ l'ron Construction Company, the Norfolk Iron
and Wire Works, Barnum-Bruns Iron Works and
1viarshall Steel Works. The Globe Iron Construction Company's figure was low in that respect. The figures ranged, if
I recall correctly,-the Globe Iron Construction Company's
basic estimate was $8,300.00, and the figures ranged from $8,300.00 to a little above $10,000.00. I don't recall right offhand which contractors were which.
Q. What is the reputation of the Globe Iron Works, Globe
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Iron Construction Company's work, as to competency and
quality of work'¥
A. Fi·om my personal connection with them and experience
with them, their competency and quality of workmanship is
unquestionable or above question.
Q. Was this sliding roof an entire innovation or an adaptation of things which bad been accomplished Y
A. I would say it was basically an adaptation of things that
had been created by other people. The only difference in
essence was the size of this.
Q. Do you know whether similar roofs or shelters which
could be opened and closed up worked satisfactorily on essentially the same design?
A. Yes. There is Richard Wilcox Company who was the
operating company and furnished the equipment of the
Bocaraton Club and those panels operated perfectly.
Q. Is it, or not, a fact that in any installation
page 256 } it is very rare that it operates perfectly when it
is first started to operate, and that certain adjustments have to be made to it?
A. Well, that is a rather difficult question to answer. In
mechanics, lots of times a lot of devices require adjusting
after the first installation before they will operate perfectly.
It is no different here.
Q. I am not speaking. entirely about mechanical devices,
but in any construction work, after the job has been apparently completed, is it not a fact that most usually certain
things have to be pointed up or remedied t
A. Certainly. As a matter of fact, general conditions of
architects' specifications require, normally require, the contractor involved in the work to guarantee performance of his
work for a minimum period of one year. That is the accepted
form.
Q. You said that you had designed this roof to work with
a chain sprocket device, the power to be applied so far as the
roof was concerned to the outer edge of each panel and to be
electrically operated Y
A. To the outer edge of the lead panel on each side.
Q. To the outer edge of the panel on each side, the lead
, panel?
A. Yes. The panels would pick themselves up on the trackage as they traversed across. They would pick
page 257 ~ themselves up as they went across to the extent
of the entire roof.
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Q. Was tliat suggestion to Mr. Kane also with regard to
the application of the electric power to pull up the roof and
as to the application of the power to the outer edges of the
lead panels 1
A. Perhaps I should preface that that after getting the steel
work-I think-it would be wise to say it can be borne in mind
that all of tliis work was to be completed in tbe minimum tinie
as Mr. Kane was operating the club during the summer season, and if I recall correctly, I think we were employed on
June 20th originally. This job didn't proceed in the ordinary
manner, I mean as a normal job would through an architect's
or engineer's office. The job came barging in, so to speak,
and took over my entire section of tlie office.
To go on with that, after the roof panels or rather after
the steel contract was let, I tlJen started procuring estimates
for the operators to operate this roof.
Q. You mean the mecl1anical operators 1
A. The mechanical operators to operate it in accordance
with our original idea of it. I ag·ain contacted Richard ·wilcox
Company and talked with a representative of theirs at the
factory and discussed with him what I proposed to do, and
mailed him a set of our plans and the Globe Iron Construction
Company's shop drawings of the job with the
page 258 ~ idea that they could use them in connection with
furnishing a proposal for installing the roof operators, the electrical roof operators. I also contacted N. G.
·wilson here in Norfolk or rather the Door Engineering, a
subsidiary of N. G. Wilson Company who work under them.
I am not tllorougbly familiar with its legal connection, but
anyhow Mr. ·wnson came up to the office and I explained the
situation to llim, describing· what we were trying to do, and
asked him if he could work us up a price for some operators,
which he undertook to do. In due course, after a few days, a
price came from the Wilcox Company. I don't recall right
offhand what the price was, but it was upward of $8,000.00,
slightly over $8,000.00, for a set of operators to be furnished
and iustallocl, and so that price was way out of our original
estimates for the operators, but Mr. Wilson came up with a
price first, I think, of $3,400.00. I transmitted that information to Mr. Kane and !fr. Kane was a bit upset at that price
as it was over our original estimates.
Q. You mean the $3,400.00?
A. Yes, the $3,.400.00, by approximately $900.00 or $1,000.00. Our price was $2,500.00 that we had set up. l\fr. Kane
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again expressed a little unhappiness in connection with the
price and asked us if we could do any better. I told him we
could trv. I went into further consultation with Mr. Wilson.
"
Q. Mr. Nick . Wilson t
page 260 ~ .A. Mr. Nick Wilson of the .Door Engineering
Company, and he re-worked the price and got it
down in the neighborhood of $2,800.00. During that time the
steel work was being erected, the panels were being installed
and the roof was being temporarily operated, and the Globe
Iron Construction Company men may have moved it, and
then later the Globe Iron furnished or rather loaned a winch,
a single winch to the job for use in moving the panels. This
singl~ winch was used while the panels were being covered
by Mr. Greg·ory's men. Its only purpose was to pull the
panels out one at the time as the panels were being covered
with the trim and Mr. Gregory's men were working· on them.
Q. Right there, before you go any further, what work on
the panels was Mr. Gregory and his men supposed to do?
A. Mr. Gregory's men attached the plywood panels to the
steel framework.
Q. Except for that did they have anything whatever to do
with the installation of that roof1
Mr. Ashburn: We object to that because there is a contract in evidence, it was introduced by the plaintiff, and that
document charges Mr. Gregory with full responsibility for all
work that was to be clone at that time in the beach club. This
is a patent attempt to violate its terms.
page 261 ~ The Commissioner: It is a matter of the construction of the contract, isn't it?
.Mr. Ashburn: Yes, sir, and this is parol testimony in an
effort to vary the terms of the contract.
.
Mr. Maupin: My question was as to the application of the
plywood panels.
Mr. Ashburn: If you don't mind, ask the question again.
~Ir. :Maupin: My question was, except for the application
of the plywood to the steel panels what, if anything else, did
Mr. Gregory and bis force have fo do with the installation of
this roof.
Mr. Ashburn: I want to make the same objection to that.
I want to repeat the same objection.
e claim it is obviously
improper.
The Commissioner: You mean what he actually did or
what was his legal obligation¥
Mr. Maupin: What he actually did is what I asked him.

,v
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The Commissioner: Are you asking him what he physically
did?
Mr. Maupin: What he physically did.
A. J\fr. Gregory's men poured the concrete
foundations for the erection of the steel columns,
and drilled various side wood members where the
Globe Iron steel work was to be attached to, and did all the
necessary carpentry work required to install the steel worJ{.

page 262

(

~

By Mr. Maupin:
Q. I understand from your answer that they had designated spots to pour the concrete foundations where the col·umns were to be?
A. Yes.
Q. Where there were structural wood members to which
some part of the steel work was to be bolted or attached, that
he made the necessary holes for that attachment?
A. He performed th~ carpentry operation iu conjunction
with those attachments.
Q. And in addition to that, I understood you to say, he applied the plywood to the panels T
A. That is right, he applied the plywood to the panels.
Q. To fit into the part of the steel framework that was designed to receive them?
A. Yes.
Q. When was it that the idea of this retractible roof was
conceived by you and authorized by M:r. Kane?
A. You mean as to the date T
Q. About, yes Y
A. I would say in the neighborhood of June
page 263 ~ 21st or June 22nd of last year. The first conference took place at the Surf Club.
Q. Was that the conference at which the possibility or
feasibility of building an entirely new structure to house the
.
dance hallA. No. That was mv first conference there with him.
Q. And when was that?
A. The one I just mentioned, June 21st or June 22nd. That
was the first conference.
Q. Yes.
A. And the following· day or the day after was our first conference regarding whether we should attempt a retractible
roof over the dance floor.
Q. That was somewhere around the 23rd or 24thY

Surf Realty Corporation v. James J. Standing, etc.

215

L. Warren Carter.

A. I would say around the 23rd or 24th of June. If I recall correctly, at that conference Mayor Darden and Mr.
Lindsay were present.
Q. That was tl1e first time, I take it from your answer, that
this question of a retractible roof had come up at all f
A. That is correct. The first conference we had there dealt
with nothing but getting the work started to clear the right of
wav.
..
Q. After that, I believe you say you made certain investi- ,,.:,r;;~
gations in your office and by inquiry as to where other such
roofs had been installed 7
\
page 264 } A. Yes.
J

Mr. Ashburn: You have been over that.

By Mr. Maupin:
Q. How long did that take Y
A. In the neighborhood of two or three days.
Q. That carried it to the 26th or 27th?
A. In that neighborhood.
Q. You say you reported back to Mr. Kane or advised him
that some such arrangement as that was feasible. When was
that?
A. I beg your pardon; I didn't hear the last of your question.
Q. I understood you to say that after making these investig·ations you reported back to Mr. Kane you thought some such
ai-rangement as this was feasible and discussed it further with
him!
A. Yes. As to the exact date involved there it would be
rather difficult to state. I think I could perhaps make it a
little clearer by stating that Mr. Spigel, when he accepted Mr.
Kane's work, assigned the job to me to handle, and at the
earlv part of the shop drawings and the first initial forces and
tl1af sort of thing, I was devoting my entire working day to
Mr. Kane's job. It went from one thing to another. As soon
as the decision was made on Mr. Kane's part, I would go to
the office and institute the necessary work, and
page 265 } then when I reached the decision or result I would
either go back to J\fr. Kane or phone him.
Q. I understand that. All I was trying to get at was, as
nearly as you can get to it, when it was definitely decided to
go ahead with this retractible roof and you were able to advertise for bids and go ahead·with it, go ahead with your designY
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A. I would say that it iras within a week after the matteT
was first discussed in which we discussed tlie means of pioviding· shelter for the club's patrons. That would make it, I
woi1Id say offband, along; aoout the 27tI1 of June, somewhere
in tl1e neigl1borhoocl of about tI1e 27th or the 28th of June.;
Q.· I think I took yon off the track
what you were talking about, and that was these electric operators. You had
gotten to the point where you had gotten the estimate down to
$2,800.00Y
.A. Around. $2;800.00, I think it was, and :M:r. Kane gave indications that he was inclined to go ahead with that expenditure for the operators. I contacted Mr. Wilson and we thenMr. Wilson began to contact various factories about the
motors. wr e needed a particular kind of motor. The motor
we needed had to be a gear head motor ·with an internal brake.
We didn't want a large piece of macI1inery setting out around
on the club premises being an unsightly object ..
page 266 ~ We located, if I recall coi-rectly1 one of these
motors in Texas but it wasn't similar to the motor
we wanted to adopt and didn't have an internal brake, but
Mr. Wilson said that he could accomplish that in his shop..
During this time there was a lapse of two or three days from
the time Mr. Kane decided to go ahead with the operators,
and I happened to run into Mr. Kane in Bell's Restaurant..
He was eating· lunch in there and I was going in. He asked
me how we were doing on the motors and I told him we were
not having a great deal of success in spotting them and time
was flying. He said, ''Do you think we can operate them with
liand winches; we don't l1ave a motor on them now!'' I said,.
''I don't know, Mr. Kane, but I think we can. I think we can
work out a device to put oh the roof panels which would permit you to operate tl1em with single winches on either side,''
so Mr. Kane said, "If you can do that, let's forget Wilson for
this year. It is nearly the end of the season, and we can
handle that after the season is over." I think that was about
the 7th or 8th of August. He said, ''If yoli can do that, let's
forget Wilson for tl1is year and go ahead and put operators
on there next year unless you can get them here in a reasonable time." I said all right. I spoke to Mr. Wilson as I recall as to what he had accomplished, and to see if he could
cancel any orders placed. I called Mr. "Wilson and explained
to him what Jfr. Kane to]d me, and he said, '' I
page 267 } l1ave' jnst been informed something; by someone
whose name I don't care to reveal; and any dealings I have with Mr. Kane will have to be guaranteed by some-

of

Surf Realty Corporation v. James J. Standing, etc.

217

L. r,rr arren Carter.

one else.'' I said, '' That is a mighty peculiar situation,
Nick." He said, "Well, that is what it is." He said, "If you
quote me on this I will swear I never said it." I said, "The
fact of the matter is Mr. Kane has elected to go ahead without the operators this year and there is no point in my quoting· it to anyone, and we will let it go at that.''
Q. When you said thnt you could put some device there and
use it in connection with a hand winch, what device were you ~ .
going to put there?
,
)
A. Those devices were applications to the panels to set the
I
thrust rollers. The panels operated with a single winch on
each side, as has been testified, jammed on the rails, and my
idea was to set thrust rollers on the rail, the roller to be
welded to t]ie side of the roof panels to exert pressure against
the side of the track beams. The main roller bearing·s were in
a vertical plane.
Q. And yours wore horizontal 1
A. The axles of those rollers would be in a vertical plane
and the rollers would be horizontal, on a horizontal plane to
exert pressure on the side of the track benms to overcome the
binding. There would be one of those rollers welded on each
corner of the track beams-I mean of the roof
page 268 ~ panels. In that reg·ard I had a set of four of
those rollers made up. I took them down to the
Surf Club, and I tried to arrange with Mr. Pebworth to have
them welded on. He was to have a welder there to weld them
on, and we kept having troubles in getting a welder there.
Mr. Pebworth at that time was employing Mr. Deary, I believe, for that work. He lives down in Princess Anne County.
He was to employ him who was supposed to be qualified rather
than bringing a welder from Norfolk. I told Mr. Pebworth
at that time, "If you can't get a welder, I have a welder available and he will come down at night time. He is employed
elsewhere in the clay time.'' I said, '' He will come down and
weld them on." H e told me he felt certain he could get Mr.
Deary. In the meanwhile, to use my expression, the job blew
up, so to speak.
Q. vVere those devices you just described ever installed?
A. Not to my knowledge, they were not. I couldn't say exactly because the last I saw of them I took them down there
late one Sundav evening and gave them to Mr. Pebworth, and
I later talked with him after the club had closed and he said
he had not had an opportunity to put them on.
Q. If those rollers bad been installed, did they contemplate
hand operation Y
0

218

Supreme Court of Appeals of Virginia

L. JVarren Carter.
A. Those rollers were an auxiliary to the hand operation.
They were actually of prime importance to prepage 269 ~ vent t]1e roof panels from binding· in the tracks.
· Q. If your original conception of the electrically operated machinery to roll these panels back and forth
had been adopted and that design had been put in operation
with the kind of motor necessary, would there have been any
difliculty in operating that roof f
A. There is no doubt in my mind wl1atsoever as to the operating quality of tl~at roof had it been installed in accordance
with our original design.
Q. Except for the fact that Mr. Kane told you not to install it, was there any other reason why it was not necessary?
A. To my knowledge, if those rollers had been used and the
power had been exerted on the center of the cross member
that l1ad been exerted under the winch arrangement, it would
have accomplished the purpose. The purpose of the rollers
was to relieve the bind of the panels in lateral movement on
the tracks, thus getting· away from the scraping or sliding
motion and convert it to the ball bearing rollers which would
have reduced the amount of effort required.
Q. Would it have been as satisfactory in operation as the
original design that you had?
A. No, sir, it woukln 't have been as satisfactory. It was
purely an exp·edient.
By the Commissioner:
Q. You mean the winch idea?
page 270 ~ A. Yes.
Q. And it would have worked?
A. It would have effected the opening and closing of the
panels. It would have accomplished that.
By Mr. Maupin:
Q. You say it was an expedient. Was that for the reason
the season was so far advanced Y
A. Yes. Mr. Kane felt there was no point in going further
along that line because its usefulness would be over in a few
days, and it would mean tying up a sum of money for a period ·
of a whole year before he could get any benefit from it.
Q. And you say about that time, after you had had your
last conversation with l\fr. Wilson, the job blew up. What
was the nature of that explosion?
A. The nature of that explosion came as a result of a letter
from :Mr. Kane. I believe it arrived in the office on Monday
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morning. I may be wrong about that. I think it was dated
August 15th.
l\fr. Maupin: I think it is in evidence.
The Commissioner: Exhibit 11, lated August 15th.
Mr. Maupin: Just a minute and let me find it.

By Mr. Maupin:
Q. Here is a carbon copy of a letter, the origipage 271} nal of which appears to have ben sig·ned by Jack
Kane, Surf Realty Corporation, dated August
15, 1949, marked Exhibit 11 and introduced in this case. Will
you look at tl1at and tell me whether th~t is the letter to which
you have reference?
A. This is a copy of the letter to which I referred. The
letter is dated August 15th and, as I said before, by ref erring
to the calendar, August 15th was Monday so we obviously received the letter Tuesday, the 16th. Naturally, when that letter came in Mr. Spigel was very much upset about it.
Q. Just a minute, and let's take the letter up. This letter
states:

"You assigned your Mr. Carter to this particular job, who
after many consultations assured me that be could deliver a
sliding roof by Aug·ust 5th of this year in perfect working
condition.''
What have you to say as to the accuracy of that statement?
A. That was the :first date that we had used, any time, to
get the roof through. I told him I would exert every possible
effort to see that the roof was in working order at that time.
Q. Did you assure him you would and could do it?
A. I told him if it was possible that we would do it. I would
not guarantee it at that time.
Q. At tlmt time, when was that?
page 272 } A. Following tl1e-we had these discussions all
during the course of the job. There were numerous conferences and various situations were arising during
the course of the job. Mr. Kane requested several changes,
and after the steel work erection began and things of that
nature, those changes kept delaying the time. Each time that
occurred Mr. Kane would press me for a guaranteed date and
I would give him the same answer, that if it was possible we
would do it. I expressed to him that if the changes continued
it would be impossible to complete it at that time.
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Q. Did weatber conditions I1ave any effect on the time as
to when the job would be completed1
A. Outdoor work is hampered during· rain storms. Men
don't work during rain storms as a rule and, if I recall correctly, during· the latter part or rather from the middle part
to the latter part of July of that year we had extremelywell, extremely isn't the word-we had a great number of
heavy rains which is a little unusual for that time of the year
and tI1ese rains, of course, hindered the progress of the work.
Q. Assuming· that you had been able to get the motor that
you wanted, would that have accelerated the time of finishing
the job¥
A. As to the question of the motors, it was decided by Mr.
Kane and myself that we would devise some other
page 273 ~ means of operating the roof if and when it was
ready if the motors were not available and were
not installed at that time.
Whereupon,. at 1 :00 P. !L, a recess was taken to 2:15 P. ~L
page 274

~

AFTERNOON SESSION.

Met at close of recess ..
Present: Same parties as heretofore noted.
L. WARREN CARTER,
a witness on behalf of the complainants, resumed the stand
and was examined and testified as follows:
By Mr. Maupin:
.
Q. Now, ::M:r. Carter, this letter of .A.ug-ust 15, 1949, from
Mr. Kane to Mr. Spigel, Exhibit No. 11, also contains this
statement :

"You (also meaning Mr. Spigel) turned this job over tc,
Mr. Gregory who was supposed to supervise this entire construction. At the time Mr. Gregory came to me and asked
me to sig·n an agreement fixing· his fee 1 I consulted with Mr.:
Carter and asked him what Mr. Gregory was going to do as
far as the roof was concerned, if he wa:s entitled to a full fee
on tlie entire construction job. Mr. Carter informed me that
!fr. Gregory would supervise the entire construction and see
that it was made workable."

...::
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page 275

~

What have you to say as to the accuracy of that
statement so far as it concerns you 7 ..
A. At the very early part of the job, within just a few days
r,f the job, Mr. Kane asked me, "ls Mr. Gregory entitled to a
fee on all the workf" I said, "I assume that he is, Mr.
Kane.'' I told him I bad been instructed by Mr. Spigel that
Mr. Kane was the contractor on the job.

Bv Mr. Ashburn:
..Q. You mean Mr. Gregory?
A. That I had been informed Mr. Gregory was the contractor. I had had no further instructions along that line,
and when he asked me the question I answered it as far as my.
knowledge was concerned. Later on we had another inspection in Mr. Kane's presence, and Mr. Gregory was there and
Georg·e Minor was present. At that time ].\fr. Greg·ory very
thoroughly and clearly stated his position in regard to the
steel work. As to what bearing that would have on Mr. Gregory's fee, I don't know because I didn't know what his fee
was originally.
By Mr. Maupin:

Q. At the time of this conversation which you say was at
the beginning, had it been decided whether you were going
to build an indoor ballroom and a retractible rooff
A. The initial decision had been made that we were to investigate the possibility of a sliding roof. That conference
took place within the first two or three days of
page 276 ~ the job beginning.
Q. I take it that at that time it had not been
decided what was going to be donef
A. It was not positively decided a sliding roof was to go
on but it was being investigated. The intention was to investigate it and to execute it, if possible.
Q. Now, there has been some testimony, Mr. Carter, that
this roof leaked. \Vas that called to your attention; if so,
what was done about it?
A. Yes, the leaks were called to my attention. It was not
necessary to call it to my attention, as I saw them. "\Vhen the
panels were first installed and during the first rain the panels
were leaking quite profusely all over. I instructed Mr.
Gregory's men under George Minor to go back to the job
and caulk the spots they found leaking in order to restrict

222

Supreme Court of Appeals of Virginia
L. Warren Carter.

{

-the leaking to a minimum. Through other operations in the
roof, in the steel :work around the trolley tracks that carried
a part of the load of the roof, due to the nature of these particular tracks they had holes punched in them at the factory.
They had formed a little gutter along the length of the track
and water would come through those like somebody· had a
garden hose out there during a downpour. Those spots were
to be rewelded over or caulked, I should say, and that was in
connection with Mr. Kane's request and my repage 277 ~ quest, which they proceeded to do later on.
Q. So far as the water collecting in those tracks
through the holes and coming down at the end in considerable
.volume, was that cured, or not, by the welding?
A. The welding didn't cure it complete_ly. It was merely to
be done so the caulking could be applied.
Q. I am restricting the question to the water that you said
entered those holes, collected and came down. When those
holes were welded upA. They were not welded but soldered, and put tack welding
over them for the purpose -of holding the caulking to the outside to prevent water from coming through.
Q. ,vas it contemplated that these plywood panels would
be painted?
A. The plywood panels, according to our directions, were
to receive, after being caulked, a basic waterproofing and were
to receive three coats of white lead and oil paint. Mr. Kane
told me .to use :M:r. Pebworth to any extent we needed him on
the job to perform any task we thought necessary. The painting of the roof panels was one of the tasks Mr. Pebworth was
going to undertake and to see that it was done. The roof
panels, to my knowledge, never received more than the first
coat which merely served as the priming coat, and the structural steel had been previously primed by the Globe Iron Construction Company but it appeared red in color and the steel
work was painted white to·make it conform to the
PilgC 278 ~ rest of the surrounding parts.

By the Commissioner:
Q. Yon said '' according to our instructions those panels
were to be painted.'' Do you mean instructions given by the
architect?
A. Yes, given by us to Mr. Kane's representative, Mr. Pebworth.
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By Mr. Maupin:
Q. You say Mr. Pebworth in Mr. Kane's organization undertook to do the painting. Did it afterwards receive some
painU
.
A. The last time I saw the roof I believe that the panels
had had one coat of paint. I couldn't be positively sure of
that, but I think, if I am correct, that all panels had received
one coat.
Q. Are you sure they had not received any more than thaU
A. No, because you could very definitely see-to an experienced person, when a piece of wood recives its first coat of
paint it sucks it up, especially white paint, and leaves distinctive marks that are easily determinable.
Q. I said '' are you sure,'' and you said no. I take it then
you are not?
A. I am not sure whether all of the panels had received
more than one coat.
page 279 } Q. Are you sure all of them had received one
coaU
A. I am pretty sure they had..
Q. Were three coats necessary T
.
A. We felt that was the minimum. This roof is similar in
manner to a marine installation where you employ marine
plywood waterproofing, and you give them three coats which
would seal any additional cracks in the roof so you don't
have to paint every year. If you apply successive coats of
paint you will preserve it and make it more watertight as the
years go by. That is what we decided would be the minimum
requirements, three coats. ·
·
Q. How thick was the plywood 7
A. 3/8 of an inch plywood.
Q. What was the load that plywood was designed to take
per square measurement?
A. Normally that plywood was designed to carry 20 pounds
live load per square foot which is the normal figure assumed
by engineers for wind load. The plywood panels were not
designed to receive any other load than that.
Q. Would it be any more than a screen or awningt
A. Nothing whatsoever.
Q. Are they erected or designed to take any load except
the wind load f
A. No.
page 280 ~ Q. Do you know whether there was any extra
load applied to the panels after they had been installed?
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A. The panels after they had been installed received. tremendous abuse during the course of the operation of the roof
panels and the installation of ·winches and various other
things up there and by the men walking around on the roof.
Naturally they attempted to walk on the steel but it is extremely difficult for a man to walk on a piece of straight up
eclg·e of quarter inch steel. He is bound to lose his balance
and put his foot on the plywood panels to steady himself. That
was done repeatedly during the course of the remaining season, and in· one instance particularly-Mr. Pebworth is a very
large man,· and;l know numerous instances I was on the roof
with Mr. Pebworth myself. Occasionally he would have to
put his foot down on a panel, and that action obviously woulc.l
disturb the caulking and waterproofing despite all precautions we would take.
Q For the reeord, give us an estimate of what you think
Mr. Pebworth weighsY
A. His weight was the subject of discussion down at the
job. He is a very large man. I think Mr. Pebworth weighed at
the time in the neighborhood of-pretty well up to 300 pounds.
Q. As far as the columns are concerned, there has been put
in the record testimony to the effect that in four
page 281 ~ instances four inch columns were installed where
six inch columns were specified.
A. That is correct, sir.
Q. Assuming first that that is correct, was there any structural defect about the building pursuant to that fact Y
A. When I first discovered the four inch columns on the
job in lieu of six inch columns as our plan indicated, I weut
back to the office and checked the details and ran calculations
on tbem, and my calculations were such that I didn't deem it
necessary to do any condemning p1·ocedure at that time. The
differential between four and six inch columns to the required
section modulus was within the normal factor or scale that
is employed in ordinary steel calculations, and I didn't deem
it essential at that time to take them out due to the fact that
Mr. Kane was very anxious for the work to proceed. That is
the reason I didn't mention it to the Globe Iron at that time.
After an examination and calculations, it proved it was safe..
Q. After the season was over down there was it, or not,
your intentibn, if the contract had not blown up, to have substitutions made of those columns with six inch columns, and
the fondnch columns taken ouU
A. Yes, that was definitely our intention.

Surf Realty Corporation v. James J. Standing, etc.

225

L. Warren Carter.
By the Commissioner :
Q. A.nd communicated to the owner?
page 282 ~ A. No, we never mentioned the matter to Mr.
Kane. It was purely a technical matter and I
didn't think it particularly concerned him. I didn't discuss
all the technical matters with him.
By Mr. Maupin:
Q. I understood you said you thought there was no danger
by reason of those columns remaining as they \Vere for the
space of time to the end of the season¥
A. There was no danger of those columns failing.
Q. And did the fact that four inch columns were installed,
as has been testified, where six inch columns wete specified
have any effect on the operation of that roof?
A. No, sir, I don't believe they would. I think it is a matter
that might be debatable, but in my opinion they would not.
Q. rrhere has been some testimony to the effect that on
each side of the building there was an awning attached which
was hitched up in some manner to the steel members which
were an integral part of the roof plan, and by reason of that
fact the steel members, which I think composed the track, had
been bowed out to some extent. Do you recall that Y
A. Yes, quite definitely. Regarding those awnings, Mr.
Kane natutally wanted to extend the shelter on out over the
remaining area of the pavilion, and he asked me what I thought
of the idea of putting awnings out there and I said
page 283 ~ I thought it would be a pretty g·ood idea. He said,
""\Vill you do iU" I said, "I can't do it." I had
my hands full with the rest of the work. I said,. "You go
nbead and do it and if I can help you I will be glad to do it."
By the Commissioner :
Q. ·who is this you are talking about¥
A. lVIr. Kane. He called in an awning man, or I presume
he did; an awning man was on the job, and on one of my visits
we discussed generally how the awnings were to be and how
to remove them, and he asked me how I thought it ought to
be done. I told him, "You ought to have some little truss
member or beam there at intervals ranging from the track
beams to support it.'' I said, ''You can roll your awnings up
when you are not using them." He didn't like that idea and
said, ""\Ve want to keep it clear up in the air." I said, "That
is the only way I know you can do it successfully." I said,

1
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'' If you don't, I think they will stretch out the track beams.''
I said, "However, you can try it." That was the extent of
my instructions as to what to do in regards to the awnings.
They were not my responsibility but I was merely offering
advice.·
Q. Did you definitely warn him that if he did attach the
awnings to the track beam there was danger of pulling the
track beam out of line 1
A. I cautioned him to that extent. I told him they would
pull the track beam out of line, but he elected to
page 284 r go ahead on my further advice that he could try
it. I didn't tell him to and didn't tell him not to.
Q. Suppose he had taken the advice you first gave him regarding the installation of these a\vnings, would there have
been any possibility of pulling the track out of line f
A. No, because the load would have been applied to the
track beam vertically instead of horizontally.
Q. Assuming that the track beam was attached laterally
out of its proper position, would that, or not, have any effect
upon the ease with which the roof could be rolled up and
down 1
A. Yes, The track beam as I saw it when they had the
awning placed up there had bowed, I would assume, about six
inches to the eastward side away from the roof panels. That
bowing was pretty uniform throughout the 120 foot length.
The awnings, if I recall correctly, were only attached to the
integral 90 feet leaving two ends free of the awning and that
track had bowed out and the result would be to exert force
in pulling the track back in alignment as it went up, thus creating an additional effort to close or open the doors.
By the Commissioner:
Q. The wheels worked in slots so you would be able to pull
it together 1
A. The whole system was together. The roof panels and
track beams were so designed that the wheels were engaged
in sort of a C-shape.
page 285 r Q. And as the thing progressed up it would
open and pull the track back Y
A. Yes. That was one of the main features of the entire
roof assembly because the roof panels themselves, when the
roof was closed-the roof panels had reinforced track beams
for their lateral stiffness. We used that method to secure
that lateral stiffness.
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Q. I understood you to say that the awning was fastened
through about 90 feet of the length on the eastern side?
A. Yes.
Q. And it had a bowing effect through the awning?
A. Yes, started at the ends and went out to about six inches
in the middle.

By Mr. Maupin:
Q. That 90 feet was the 90 central feet t
A. Yes, the center portion. The remaining sections didn't
have any awning on them. The stairs from the balcony went
down in that area and that prevented the awnings from going
there.
Q. Assuming the awning had not been put there with the
result of bowing in the track beam, would the retraction of
that roof have been accomplished more easily than it could
h~ with that condition existing?
·
A. Yes. Up until the time the awnings were placed the
doors did operate relatively easily as compared
page 286 r to their operation after the time the awnings were
placed.
Q. What do you know of your own knowledge about how
often in actual operation of the Surf Club activities that roof
was closed?
A. In inclement weather. During the season of 1949 I was
at the club on three different occasions when the roof was in
a closed position and the club was in operation those times.
I was there on a Saturday afternoon in one instance, Sunday
night another time and once during, I would say, the middle
of the week. I recall those three instances positively, and
other times they were undoubtedly closed.
Q. Was that roof ever closed except in rainy weather; in
other words, was the normal position of the roof open or
closed 1
A. On several occasions the roof was closed when it was
raining or the sky looked threatening. I think we had three
or four days in a row when weather conditions were unsettled.
Q. Assuming it was fair weather, what was the condition of
the roof¥
A. Normally in fair weather they were back.
Q. On several occasions you found them closed 1
A. Yes.
Q. Was that after the contract had exploded!
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A. Sir f
Q. "\Vas that after the contract had exploded f
.A. Two times before and one time afterwards.
Q. After the receipt of this letter of August 15th, 1949, addressed to l\fr. Spigel and signed by Mr. Kaue, what did yom~
organization do with regard to that job 1
_
A. We answered that letter. I believe a copy of it is already in evidence.
Q. Yes, it is.
A. J\,Ir. Spigel instructed me at that time not to do anything further
the job until he gave me instructions.
Q. Did you· do anything further!
A. Only carrying through with Mr. Pebworth on several
other little things down there that needed straightening out ..
Q. There have been some questions here about the columns
·which were actually installed for a part of the support of the
iron work in connection with the roof were out of plumb. To
your knowledge, what was the situation with regard to that t
A. I would feel perfectly safe in saying that when the steel
work was first erected that the columns were plumb and the
track beams were straight and level within normal tolerance ..
Q. Allowable tolerance Y
A. Allowable tolerance would be a better word.
page 288 ~ Q. "\Vas it brought to your attention by Mr.
Kane or anyone connected with Iris organization
at any time that those columns were out of plumb¥
A. Mr. Kane was the first to call our attention to the bowing of the track beams with the awning on it. As a matter of
factJ I arrived on the job and he said, "Come here. I want
to show you something.'' He took me up on the roof and
said, "Look down there," and I looked down and it had
bowed, had a bow in the track beams so that the columns
would be out of plumb.
Q. Do I understand there was no connection between the
bowing of the track and the position of the columns with regard to being plumb Y
A.
as there any question Y
Q. Any connection between tbe two f
A. Naturally there would be connection as the track beams
themselves were attached to the columns and if the track
beam moved the columns would have to move with them. In
moving it was bound to upset the plumbness of the columns
involved ..
Q. You said the cause of the bowing of the track beam was
caused by the attachment of the awning?

on
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A. Yes.
Q. If the awning had not been attached in the way it was
attached would there, in your opinion, have been any bowing
of the track beam?
page 289 ~ A. No. I feel safe in saying that had the awnings not been attached in that fashion, the ttaok
beams would have remained relatively straight and the columns relatively plumb to the extent that the roof could have ~
been operated in the manner it had been prior to the applica- · · ,.,,,
tion of the awnings.
I
Q. In your judgment, would the roof as installed, designed
nnd installed, assuming that the work on it had been completed with regai-d to the caulking and painting of the panels
and the stopping of the leaks which developed by reason of
the holes in the hon work, and assuming also that the operation of the panels had been done in accordance with your recommendations, it would have accomplished the purpose for
which it was designed 1
A. You said would it i
Q. Yes, assuming those facts T
A. Assuming those conditions were complied with t
Q. Yes.
A. Yes, we feel satisfied that it would have under those
conditions.
Q. Looking back on the situation in the light of what has
happened since was there, in your judgment, any error or
fault in the design of that roof?
A. No, sir, I don't feel there was, not in the basic design?
Q. So far as you ascertained by your constant
page 290 ~ presence on the job and your observation of it
as it went on, was there any fault in the material
put in there by the Globe Iron Works, or was there any faulty
workmanship on the part of the Globe Iron Works iu installing the iron work t
A. No. The Globe Iron Work was strictly in accordance
with good practice throughout.
By Mr. Ashburn:
Q. Excluding the four inch columns Y
A. We have omitted that part.
Q. Pt1t that in it, if you want to complete it.
Mr. Maupin: Don't you think it ought to be brought out
on cross examination t
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Mr. Ashburn: I thought, if he was going to whitewash
everything, he might cover the whole field and not a part.
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By Mr. Maupin:
Q. Now, you have testified fully with ·regard to those columns. Your answer stands as it was given, or do you want
to amend itt
A. My answer stands as it was given in that way and the
way it was meant.
Q. From your observation and attendance on the job, was
there anything that was done by Mr. Gregory's organization
in connection with the installation of the panels, the plywood
panels on that roof that could be characterized as
page 291 ~ an unworkmanlike jobY
A. No, I don't believe so. I think Mr. Gregory's men installed those panels in a thoroughly workmanlike
manner, in a speedy manner and in a manner which should
have received :Mr. Kane's thanks had the job been carried to
completion.
Q. Assuming Mr. Gregory's men had been permitted to
finish the job in accordance with your recommendations as to
the caulking or weatherstripping, is it your opinion that the
conditions with regard to the leaks would have been cured, or
noU
A. I feel that they would have.
Q. Is it not a fact that Gregory's men were pulled off the
job before that could be accomplished?
A. They wer~ pulled off the job in accordance with word
that I received from Mr. Kane through Mr. Pebworth that
they were not to do any more work on the job. This was on
or about, if my memory serves me, the 14th of August.
Q. You received that message, you said, from Mr. Pebworth, that Mr. Gregory's men were to do no further work on
the job?
A. Yes.
Q. What time of day did you receive itY
A. About 7 :30 in the morning.
Q. Did you attempt to g·et in touch with Mr. l\Iinorf
A. I attempted to contact him to relay the word
page 292 ~ to him but Mr. Minor had already left home on
his way to the job. This starts the conversation
with Mr. Kane, Mr. Gregory and Mr. Minor that there were
several miscellaneous items to be attended to.
Q. ·what were those several miscellaneous items?
A. To straighten out the window situation as it has been
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discussed, and the cornice work on the front of the buiding,
and little odds and ends around the job to be completed. We
didn't specify the items entirely because they would be taken
care of on what you call the final check-up. It was sort of a
general clean-up.
Q. Was there any great amount of work to be done with
regard to the items which you have just enumerated 7
1

do!~ ~~~i~ tf:ei\~1:lo~n~:e:{!~d~o~th~~:\:1\~e :::;

stops or weatherstripping, something placed on them to prevent them from leaking. The cornice work in connection with
the little building in front was a relatively small item.
Q. How were those windows designed to be hung, in~ard ·
or out?
A. They were designed to swing in and to hinge from the
bottom as were the windows in Mr. Kane's original establishment.
Q. Hinged at the bottom?
page 293 r A. Hing·ed at the bottom to swing in which
would leave a ceiling rebate, leave a ceiling rehate all around the four sides of the window. An incident
leading up to the installation of those windows which has been
discussed here previously, Mr. Pebworth initiated the hanging
of the windows in an effort to speed up the work and close the
building in because we had been having a few squalls about
that time, and I recall distinctly arriving on the job after Mr.
Pebworth had finished the first run of windows on the righthand side of the entranceQ. Right there, had Mr. Gregory's men hung any of those
windows?
A. Not prior to that there had been none that I know of.
l\Ir. Pebworth had hung certain of the windows. They started
the window hanging job and, as I say, I drove out there one
afternoon after Mr. Pebworth's men had been working on
them and I commented to Dick, said, '' I see you are getting
the windows up." He said, "Yes, we are putting them up
here.'' I saicl~ '' Good, I think we are getting somewhere.'' I
said, '' How did you hang them?'' He said, '' I will show you.''
We went in there and he had a window hung and he pulled the
~~~~

.

Q. Where were they hinged?
A. At the top. He pulled a little rope and the window went
up. I said, '' They are going to leak like that.''
page 294 ~ He said, ''No, they won't.'' I said, ''Yes, they
will. They should have been hinged at the bottom

r~
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like they were in the original windows.'' He &aid, '' If tl1ey
were we wouldn't get any air in here, all of the air would go
up to the ceiling.'' I said, '' They are going to be awfully
hard to make watertight like that," and he said, ")Ve can
r,robably wodr something out," and that was the end of the
discussion on the windows at that time.
,
Q. Was the way the windows were designed to be hmrg
hinged at the bottom in conformity, or not, with the windows
in the existing· butlding there t
A. Yes, thaJ is hinged at the bottom to swing in, something
like the transom over that door there.
Q. If those windows bad been hinged at the bottom to swing
the same way the windows in the existing building were hung,
would there have been, according to your judgment, any danget of leakage there?
A. No. A window hung in that manner can be made absolutely watertight. That is the accepted method.
Q. \Vas there any reason that you know of other than Mr.
Pebworth 's insistence he wanted th~m hung according to his
own idea, why they were hinged at the bottom t
A. That is the only reason I know of.
Q. There was some question this morning about lintels were
installed in those windows. Can you tell us
page 295 ~ whether they were specified and whether specifications were observed, or what the situation was
1·egarding thaU
A. There were no lintels specified for them. They don't
require it. The masonry work runs up to the top of the window like this building. From there on out it was wood construction with metal weight header across the top of the winclow.
Q. So far as the carpentry work that was done in that connection is concerned, was it, or not, done in a proper and workmanlike manner and in accordance with specifications t
A. Yes, is was installed in accordance with standard practice and specifications.
Q. Now, do you know of any fault that could be reasonably
found with any of the material, lumber, wood or millwork furnished by Mr. Standing for that job t
A. No, sir. To the best of my knowledge, I th:ink all of the
millwork and lumber furnished on the job was of standard
quality and that you would expect to receive on any job using
lumber or millwork.
Q. Did Mr. Kane or any member of his organization ever
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express to you any dissatisfaction of any materials furnished
by Mr. Standing!
A. No, they didn't express any dissatisfaction to me.
Q. And you say you observed nothing that would cause you
to think it was unsatisfactory!
A. No.
page 296 ~ Q. I show you Exhibit 17, which is a blueprint,

wrong,

the/ {f:.n1ct1:~r~afes:ili:/ ttf~l :a~0tbi~~~{J a:

worked from. It says, "Alterations and additions to the Surf
Beach Club, Bernard B. Spigel, Architect." Was that prepared in your office T
A. Yes, this blueprint was made from a tracing prepared
in our office.
Q. Was this blueprint or one similar given to 1\fr. Gregory
to work from t
A. Yes.
Q. Show me where there is any provision in the blueprint
for steel work and a retractible roof?
A. There is no provision for any steel work and retracti"ble
roof in this blueprint. This blueprint was made before the
roof situation ever developed to a point where there would be
any such.
·
Q. ,vhen you were first consulted by Mr. Kane, what was
the particular urgency that you were confronted with; that
is to say, the most pressing thing that had to be done within
a limited time?
A. The most pressing thing that had to be done within a
limited time was to clear the right of way running north and
south through the property being used by the
page 297 ~ Surf Club.
Q. ·what was the particular urgency about that,
urgency as a result of that, I mean?
A. The urgency of that, that necessitated that was, so I was
informed, the result of a Court action and the Court ordered
or instructed the owners or operators of the Surf Beach Club
to clear that right of way within a period of 30 days.
Q. And is it not a fact that the first activities of yourselves
who were entrusted with this job was to clear the right of
way?
.
A. That was the initial activity that confronted us because,
as I was informed, the Court order carried a pretty heavy
penalty in dollars involved in it which would have been a very
large sum of money.
Q. Was that a subject of discussion between your organi-

!~
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zation and l\Ir. Kane, and did he explain to you that urgency?
A. He explained it very thoroughly to our organization.
That was the prime factor of the whole operation in its initial
stages.
.
Q. ·when that was done, I take it, there had to be some substitutions made in order to continue the activities of the Surf
Club?
_ A. That is correct; required the installation of a roof over
the main dance floor.
Q. vVhat other new construction besides this roof was involved there 1
page 298 ~ A. When we cleared the right of way we not
only tore up the indoor ballroom but tore -q.p Mr.
Kane's service- drink service; that is, the drink storage
space, beverage storage room, and office. He kept a tremendous supply of those from a beverage standpoint in the club,
which were all there in the right of way, and we had to cut
through those and new areas had to be arranged for those
spaces, the office, and that sort of thing.
Q. "\Vas new construction provided to house those other activities we are speaking off
A. Yes, new construction which consisted of restoring those
facilities to use.
Q. In a different location and in a different houseY
A. Yes.
Q. Do you know when you completed, what date you completed, the drawings which were the basis of the Globe Iron
Construction vV orks work in this matter 7
A. I believe those drawings bear a date, if I am not mistaken. I think it was somewhere around July 3rd, if I am not
mistaken.
Mr. .1\.ckiss: That is Exhibit 18.
By Mr. Maupin:
Q. This is Exhibit 18. Are these the drawings involving
thaU
page 299 ~ A. Yes, this is one sheet. It does not contain
the date on it.
Q. .And this is Exhibit 19. What is that 7
~- This is our drawing sheet, No. 3 sheet, s11owing the detail of the roof panels, the track beam, rollers, etc., and is
dated July 3, 1949.
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By the Commissioner!
Q. It has got a 6 in the lower left-hand cornerf
A. That is outside the margin. That is an indication to the.
printer for the number of copies we wanted.
The Commissioner: I wanted to identify the exhibit you
were speaking of.

By Mr. Maupin:
Q. You testified a moment ago that by reason of the demolition work which was required by the Court order a part of
the building in which the activities of the Surf Club in some.
measure had been conducted had to be torn downY
A. Yes.
Q. And to take the place of these buildings demolished there
was new construction?
A. Yes.
Q. To whom was that new construction entrusted f
A. The work was undertaken by lVIr. Gregory.
lVIr. Maupin:
page 300

~

You may inquire.

CROSS EXAMINATION.

By Mr. Ashburn:
.
Q. Mr. Carter, let me see if I understand the time sequence
of these various events. My understanding from the testimony is that your employer, Mr. Bernard B.. Spigel, was employed on June 20th, according to your testimony 7
A. About that time, that is right.
Q. Were you called in by your employer to have _a personal
relation to the matter on the same day he was employed 7
A. No, I wasn't called in the same day. I might state that
'Mr. Spigel mentioned the fact we might do some work for the
Surf Club when he was requested to visit down here regardjug this Court order, which was just prior to when we
started the actual beginning of the job.
Q. ·when you refer to June 20th, did you mean to indicate
that was the first day of your personal contact with it Y
A. That was my first personal contact with the job, yes.
Q. The problem then was (1) to clear the lane of some of the
P-xisting buildings, and (2) after that lane had been cleared to
reconstruct the facilities that had thereby been destroyed!
A. Yes.
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Q. So as to permit operation of the Surf Club in the summer of 19491
A. Yes.
Q. Well, is it not the fact that your office un(lertook to accomplish those purposes.!
A. Yes, we did.
Q. A.nd to set about their accomplishment, is it not the fact
you immediately started Mr. D. W. Gregory to work in that
busin~ss of demolition, and clearing the lane!
A. Yes.
Q. And that was done under written contract with Mr.
Gregoryt
A. That is -correct,. sir.
Q. He was ·instructed to clear the lane and tear down those
structures that were in iU
A. Yes.
Q. While he was in process of tearing down the structures
which bad to be removed, plans were formulated for the additional structures to be erected Y
A. That is correct, sir.
Q. And there was discussed what structures would be
erected, was there not!
A. Yes.
Q. And the time of completion of anything that was decided
on was a very important factor, was it nott
A. Correct, sir.
Q. Mr. Kane explained to Mr. Spigel and yourself that
his operations there during any summer didn't
page 302 i extend beyond Labor Day f
A. Yes.
Q. Or the first Monday in September. He smd that unless
something conld be constructed which would be usable during
at least the month of August in connection with his operations
he had might as well simply remove the existing structure
and wait until the following season which would give him a
six to nine months period for its accomplishment!
A. That is correct.
Q. You undertook on behalf of your employer to formuJa:te plans and make designs, and laid out a program which:
he desired accomplished Y
· A. Yes.
Q .. The program which you laid out was the partial reconstruction of the origina~ buildings with the same facilities

page 301 ~
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that were in the original buildings except for the indoor
dance space f
A. Yes.
Q. The second part of the program which you designed was
the substitution of what bas been referred to here as a retractible roof structure for the then existing indoor dance
spacef
A. Yes.
ci. And the purpose of that was to enable the large dance
space oh the east side of the club to be used both
page 303 ~ in pleasant weather and in inclement weather 1
A. Yes.
Q. Mr. Kane said to you that that structure for the accomplishment of this purpose would be of no benefit to him unless
it was completed and usable by the first of August T
A. Generallv.
Q. And you· said you would make some calculation as to
whether that could be done!
A. Yes.
Q. That you would get estimates from material men and
builders and make certain that all things needed to accomplish
the result were readily obtainable and that you would give
him the benefit of the figures and the information which you
gotf
A. Yes.
•
Q. Having done so, you came to him and told him it could
he done by August 1st, but you thought there had to be a few
changes and alterations, and you would specify the date of
August 5th for the completion of the whole purpose that was
to be accomplished f
A. Yes.
Q. You also told him you had assembled the cost of those
items by obtaining bids for the material and workmanship,
and that the total cost would run,. you believed, about
$22,000.00, that there was some possiblity that it might run
as high as $25,000.00 f
page 304 ~ A. That i.s correct.
.
Q. Now, m the $22,000.00 which y'oii stated to
him, did you not divide that and so express it_ to him as $15,000.00 for the retractible roof structure, including all steel
work and equipment for its operation, and approximately
$7,000._00 for the remaining portion of the work?
A. That is generally the subdivision of the figures.
Q. l\Ir. Kane said, ""\Yell, I have decided that we will pro-

238

Supreme Con rt of Appeals of Virginia

L. Warren Carter.

(

/"

I

ceed then in accordance with your plan and design,'' and proceeded immediately to carry that out Y
A. Yes, generally speaking, that is correct.
Q. That result had been reached on or immediately prior
to July 6, 1949 Y
A. July 6th?
Q. Yes.
A. You say it had been decided prior to July 6th Y
Q. Yes.
A. No, sir. I am sure you are in error there.
Q. When do you say it was decided Y
A. I would say after July 6th.
Q. ·well, if it was decided after July 6th how did it happen
that you then instructed Mr. Gregory to have his contract
prepared as general contractor, and it was prepared and
signed as of July 6th Y
page 305 } A. I didn't instruct Mr. Gregory to have his
contract prepared. I had nothing to do with that.
Q. From whom did he get directions Y He didn't get them
from Kane. He testified he didn't talk to him about it.
A. I presume a contractor would ordinarily have a contract
prepared for any work he was going to undertake without
any specific instructions from anyone. It is an informal procedure.
Q. So Mr. Gregory then went to his attorney, Mr. P. W.
Ackiss, and had a contract drawn Y
A. I was informed, yes.
Q. He presented the contract to Mr. Kane and Mr. Kane
called Mr. Spigel 's office on the telephone and talked to you
and asked you whether he should sign the general contract
,·vith Mr. Gregory.Y
A.. I told him it was perfectly in order.
Q. You told him it was Y
A. Yes.
Q. And he did so Y
A. Yes.
Q. And that contract was signed as of July 6th. Mr. Gregory then proceeded to act under the contract Y
A. Yes.
Q. A short time thereafter, presumably about July 13th or
in the neighborhood of that date, you then came
page 306 } to Mr. Kane with a document which the Globe
Iron Construction Company had prepared Y
A. Yes.
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Q. You are the one who brought the document to Mr. Kane 7
.l\.. Precisely.

Q. And suggested to him it was prepared for him to sign?
A. Yes.
Q. Mr. Kane asked you why he should sign a separate
agreement with the Globe Iron if Mr. Gregory was the general contractor 7
A. He could have asked that question.
Q. You replied to the question that it was customary in doing steel work to have a separate contract and the Glob~ Iron
Construction Company had requested that it be a written instrument on the part of the owner?
A. That was the terms of the contract.
Q. It was on your representation to that effect that he
agreed to sign and did sign the contract with Globe?
A. The day that was made.
Q. He signed it at your request and returned the document
to you and you, I suppose, carried it away?
A. Yes.
page 307 ~ Q. And I suppose you subsequently delivered it
·
to the Globe Iron Construction Company?
A. Exactlv.
Q. Now, then, we turn to the plans, and specifications, if
any, which you had prepared for that part of the construction
which has been testified Mr. Gregory performed by his efforts.
Do you have any; if so, where are they?
A. Do I have any whaU
Q. Any plans and specifications for that part of the construction which the testimony for the complainant shows was
performed by Mr. Gregory!
A. I think thev are filed as exhibits here.
Q. Does that "consist of· the one blueprint which you ref erred to a few minutes ago 7
A. Yes. I believe we called it Exhibit 11.
Q. "\Vere there any written specifications showing the prices,
the·materials to be used, their sizes, and method of their being placed together?
A. Do you mean any typewritten document?
Q. Yes.
A. No.
Q. You say there were none f
A. There were notes on the drawings specifying the materials, the sizes, locations, etc.
Q. So the architect's specifications consisted only of notes
on the drawing which is Exhibit No. 117
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A. In that particular instance, yes.

The Commissioner : Exhibit 11 is Mr. Kane's letter.
The ·w'itness: Is iU I am mistaken then.

(

Mr. Ackiss: It is 17, I think.
Mr. Ashburn: It is No. 17.
The Witness: Sheet No. 1. Change that 11 to 17.
By Mr. Maupin:
Q. This is Exhibit 17, Mr. Carter. Is that the one that you
referred to when you said you thought it was No. lH
. A. This is the document, yes, sir.
By Mr. Ashburn:
Q. Now, I will turn my attention to the design and plan for
the structure which, for convenience, is called the retractible
1·oof structure. That is your desig'll Y
A. Yes, sir.
Q. As an employee of the complainant, Mr. Bernard B.
Spigel?
A. Yes, sir.
Q. That is yonr brain child, you are the originator of the
plan that was submitted for the performance of the world
A. You could put it in that many words. I did it.
Q. Have you ever prior to that time designed any structure
which was intended to perform the same function '2
page 309 ~ A. No.
Q. Had you ever seen any structure that was
designed to perform the same function Y
A. Not with my own eyes. I had seen pllotographs and
drawings of similar struetures. I had not seen one with my
eyes.
Q. You had not seen the one that you refetred to as being
on the roof of a hotel in San Francisco Y
A. I saw photographs and drawings of it in an architectural journal.
Q. Neither had you seen the one yon described as being
at a_ club at Bocoraton, Florida Y
A. Only in a journal.
Q. Can you produce any photographs you had seen and any
architectural jo11rnal of those two structures Y
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A. I don't have them wit11 me.
Q. Can you find them?

A. I probably could.
Q. "\Vhat architectural journal did you see them in 7
A. We subscribe to all of them. "'Whether it was the Forum
or the Record-it could be in any of those magazines.
Q. But you tell the Commissioner you founded your plan
on those photographs and drawings and didn't even remove
those from the journals in which they were?
A. I am not in tbe habit of tearing up magazines.
Q. You think you could find those now¥
page 310 r A. I am quite sure I could.
Q. I will ask you to present them at the next
hearing. ·what were your qualifications for designing such
a structure?
.A. What were my qualifications 1
Q. Yes.
.
A. I have previously said that I usually do the mechanical
designing work in our office, and this was a mechanical engineering problem.
Q. You hold no degree in engineering?
A. I hold no degree in eng-ineering or any other form of
registry.
Q. You are not even a certified engineer by the State of
Virginia?
A. No.
Q. You said on direct examination concerning the erection
of the structure that you caused suitable foundations to be
prepared?
A. Yes.
Q. vVhat were those foundations f
A. They consisted of concrete foot pads buried to hold the
existing concrete slab to the eastward and to the westward.
There was not any evidence of any such reenforcing except
around the bandstand, and we prepared those. ·
Q. "\7\Tho did you say poured those foundations?
page 311 r A. The actual pouring was executed by Mr.
Bacchus, a gentleman engaged in the concrete
business down Virginia Beach way. He was working under
the direction of Mr. Greg01·y.
Q. I may be in error about this, but it seems to me there
has been a great vagueness as to who poured the concrete. You
say it was done by Mr. Gregory's men?

~·~

·~
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A. I say by a concrete contractor under the direction of
Mr. Gregory.
· Q. ·who hired the concrete contractor Y
A. Mr. Gregory.
Q. ·wbo designated the places where the concrete foundations should be poured?
A. )Ye had a column plan made designating the footings
on that plan, and that plan was given to Mr. Minor, I believe
who was in charg·e of Mr. Gregory's crew on the job and he
proceeded to locate those footings.
Q. Do you know where that plan is now¥
.A. I think it is in evidence. The particular plan happens
to be the Globe Iron shop drawing called the column setting
plan which gave the column footings and size.
Q. See if you can identify it from among the various exhibits.
A. I have my original drawings over here in this matter.
This Exhibit 18 contains on it the column designations and
the concrete footings that were required to be
page 312 } poured for them.
Q. It shows the requirement for the concrete
footings, does it Y
A. Yes, to the extent that they were used. There were not
concrete footings under all columns.
Q. Does that plan contain designations of the concrete
footings to the extent which you as the architect thought
were necessary?
A. Yes, it does.
Q. So where no requirements for concrete footings arc
shown, you thought none were necessary?
·
·
A. That is correct.
Q. In your direct examination you stated that during the
course of the construction Mr. Kane requested a change in
the width of the panels from 10 inches wide to 12 inches f
A. That was not during the course of construction.
Mr. l\Iaupin: Feet.
Bv l\Ir. Ashburn:
·Q. Feet, I beg your pardon.
A. That was during the course of the planning of the roof.
Q. That was prior to the starting of any construction?
A. Yes.
.
Q. So when you finally completed the plan it provided for
12 foot panels1
.
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page 313 }

A. Yes.
Q. The work could not have been delayed by

that change, could iU
A. Very little work was delayed by it.
Q. The plan which was completed bears date of July 3,

1949?
A. Yes. If it had been done as originally designed it would
probably have been dated July 2nd or July 1st.
Q. The great delay Mr. Kane occasioned was only one day?
A. I say July 1st or 2nd. It could have been two days.
Q. Now, l\fr. Carter, how were the structural steel columns
placed in the erection of that retractible roof structure 7
A. How were they placed 1
Q. Yes; what were they placed on?
A. The columns that required footings were placed on the
footings and we used shims to bring the columns into the proper plane they were designed for, and they had anchor bolts
in the concrete, and the bolts in turn bolted the column plate
down hard against the shim which brought the entire assembly into compression.
Q. What is a steel shim, what is its purpose!
A. A shim is a term given to any piece of material that you
use to wedge in between two other objects of
page 314 ~ material or two other objects.
Q. If this pencil represents the column and it
is going to set on a horizontal surface and is placed here in
ihe manner in which I am holding it and you find the column
is not high enough, you put a shim between the bottom surface
and the column to bring it up to the height you want Y
A. No, it is not customary to place the top of your column
footing at the same plane that you want your column base
plate to set. It is held down to a minimum of one inch to allow grouting to be put under the column to bring the uniform
base plate into bearing on the precast concrete footing, and to
bring it uniform you place your grouting in.
Q. The grouting is intended to do thaU
A. Yes.
Q. Was there any grouting placed in the columns of this
structure?
A. Grouting was not placed on any columns.
Q. Was that one of the architect's duties, to see that it was
so placed?
A. Yes.

,,
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(

Q. Do yon say to tlle Commissioner that all of these anchor
bolts which you have referred to were bolted down t ·
A. I beg your pardon.
Q. Do you say to the Commissioner that all of the anchor
bolts you have referred to were bolted down!
page 315 ~ A. vV ere all of them bolted do,\'"'ll f
Q. Yes.
A. A sufficient number were bolted down to restrain the
column bases from moving. Let's put it that way.
Q. Were there additional anchor bolts placed on there t
A. I don't say there were. There could have been. I didn't
count them.
Q. Weren't all of tbose placed on the base plates intended
to be bolted down Y
A. Usually you bolt two and let it go at that. .As a rule
they are indicated for two anchor bolts. Sometimes a base
plate may be punched for four or it may be punched in one
axis and the colunm turn in another axis, and it is up to the
contractor to require additional or several other holes be
placed in the base plate.
Q. Turn to Exhibit, I tl1ink 18, and after looking at the
drawing tell us what column C-2 was intended to fasten to!
A. Column C-2 was fastened, if I remember· correctly, to
the concrete retaining wall which would be on the west side of
the ea st pavilion.
Q. What is it fastened to f
A. Fastened to F, designated as F-1.
Q. What was column brace P-1 intended to be fastened tof
A. Column brace P-1 f
page~ 316 f Q. Yes.
.
A. I don't see any such member on this drawing.
Q. You I1ave none tlleref
A. Not on this drawing.
Q. Do you have other drawings showing it f
· ·
A. There are other drawings prepared by the Globe shop,.
and drawings tliat probably could have P-1 attached to C-2.
Q. On what part of tl1e overall stmcture is the heaviest part
of the load of the retractible roof carried 1
A. On what part of the overall structure, the whole place· r
Q. Yes.
.A. That load is not a static load. It moves. When your
roof is closed; that is, closed over the dance floor, the load is
uniformly placed almost for their entire length. When the
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dance floor is open and the roof back in a retracted position,
the roof panels are then stacked one upon the other at the extreme lower ends of it and the load at that: point is carried on
columns C-9, C-1, C-4 and C-2, and the existing- building on
.
the opposite ends.
Q. It is all on the wood structure which was previously in
existence, isn't iU
A. Not all on there. It is carrying half the load. Column
C-1, Column C-2 were carrying half on the leftpage 317 ~ band side, and Columns C-4 and C-12 are carrying half on the other side.
Q. Isn't it the fact that more than half of the entire steel
load according to your design was placed on the existing wood
structure f
A. If you actually break it down into figures you would
have the existing load.
Q. Do you consider it good architectural and engineering
practicei
A. We investigated the columns of the existing building
and determined they were strong en9ugh.
Q. What columns do you have in mind 1
A. Columns on the east and west end of the building have
a eolonade effect. They were 6 x 6 wood posts and they were
spaced approximately 12 feet on centers running down there
and were attached to the beam, the wood beam bearing on
those columns, and the steel part of it was attached to the
ends of the track beams, and that steel member distributed the
load that would be imposed on the side structure over six inch
wood posts.
Q. And you say; in your opinion, that is good architectural
and engfoeering practice t
A. Yes.
Q. And would support that weight¥
A. It did.
What was the weight?
page 318 ~ .l\.. The weight in question, I believe, was about
20,000 pounds, something in that general vicinity;
I can't be sure.
Q. Would you say it was roughly ten tons¥
A. About in the neighborhood of 20,000 pounds.
Q. _l\Ir. Carter, when those columns had been erected and
when the horizontal tracks at the top had been attached to
them, and when the steel panels had been put on, did you check
to see whether the columns were plumb, or not?

Q:
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A. You mean going· around with a plumb bob or some device?
Q. By any means 1
A. No.
Q. You didn't check them at all 7
A. No, not physically myself. ·
Q. And nobody at any time checked them to see whether
they were plumb, or did any representative from Mr. Spigel 's
office check them?
A. We checked with the men on the job and asked them if
everything was plumb and square, and upon looking at them
they appeared to be.
Q. They were not checked by any instrument by anyone?
A. Not by me.
Q. Nor by anyone else as far as you know, any employee of
Mr. Spigel 's office?
A. No.
page 319 ~ Q. What did you do, if anything, to determine
whether the channels on the tracks were in line f
A. Looking down them. I clicln 't use a snap line.
Bv the Commissioner:
·Q. You mean a string?
A. Yes.
Q. Stretched from end to end?
A. Yes.

By Mr. Ashburn:
Q. Do you say the steel columns were not located at different places than shown on the architect's plan?
A. There was a slig·h t discrepancy in placing two of the
footing·s.
Q. How clid it happen?
A. My own calculation is an error in the man building them.
Q. If they were not placed in the places sh6wn on the architect 's plan, they were out of line?
A. No. They were in line with the beam but out of line
longitudinally. In the architect's plan, to be sure the columns lrncl been located in a direct line, in line longitudinally,
they were spaced from the center of the building 15 feet, 29
feet 9 inches a;ncl 9 feet 3 inches, and the columns in question
that you refer to that was not placed in the exact corners I
believe were C-12 and C-11. I believe they were
page 320 ~ 6 inches out of line longitudinally but they were
in line laterally.
·

t
~
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Q. With what instrument did you check them to see if they
were in line laterally!
.A.. My eye.

By the Commissioner:
Q. I am not quite clear. In line laterallJ and out of line

.._.7

longitulinally, are those the columns that support the steel
beam?
A. The track beam.
Q. The track beam t
A. The track beam, and different from my plans. l\faype
I can show you here. This particular column here, I believe,
is one of the columns out of line. My dimension was 29 foot
9 inches from this column to this, and it was in place here but
about 6 inches out in this direction (indicating).
Q. The error there was instead of being 25 feet 9 inches
apart they were 25 feet 3 inches Y
A. Yes.
Q. But it is still in line with the track beam 7
A. Yes, they were in line laterally.

By Mr. Ashburn:

Q. ·which two do you ref er to f
A. I think they are C-11 and C-12. I could
page 321 ~ stand corrected on that.

The Commissioner: Those were the two we were looking

at.

By l\fr. Ashburn:
~

Q. Would you be surprised to know that C-11 was one inch
out of line, out of plumb, and C-12 one and a quarter inches
out of plumb longitudinally and laterally!
A. Not at this date, I wouldn't be surprised to find them
in any shape.
Q. I am talking about in th~ fall of 1949?
A. After the awnings were placed, I would be very happy
if they were only one inch out of line.
Q. Were the awnings on the same side as these two col~
umns were, on the east side Y
A. Yes.
Q. On the east side?

,·.,/i'.{.d.,}.
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A. Yes.
Q. Did I understand you to sa:y, :Mr. Carter, that in designing this plan you made allowance for horizontal wind pressure of 20 pounds per square foot 1
A. That is correct, yes.
Q. The City of Norfolk code requires. 25 pounds per square
foot allowance, does it t
A. This was not built in the City of Norfolk.
Q. Isn't the City of Norfolk Code the samC'
page 322 ~ Code as the Code of the American Institute of'
Steel Construction t
..
A.·No.
Q. You mean it requires greater safety than the American
Institute Code 1
.A... Yes ..
Q'.. Where did the City of Norfolk get its code from f
A. I suppose municipal conventions or something like that..
Q. Is not the same requirement in the Code of the American Institute of Steel Construction!
A. Not necessarily. Prior to 1948 the Norfolk City Code
required a wind load up to 30 pounds per square foot and the
new Code reduced it to 25. The S. A. I. C. says normal is 20
pounds.
Q. Normal¥
A. Normal 20 pounds.
Q. Is that their recommendation for a structure that is exposed to winds off the ocean¥
A. As the structure goes up these pressures increas·e..
Q.. Concerning· the roof panels, what braces between trusses
did your plan provide?
A.. What braces between trusses 4l
Q. Yes.
A. Mainly none.
Q. Is that in accordance with good engineering:
page 323 ~ and architectural practice Y
·A. Yes and no.
Q. Suppose you explain that answer.
A., All right, sir. As I said before, tllis is not a structural
roof in the sense that any building code would refer to as a
roof. This is a canopy or awning to be closed or. open when
necessary. I discussed with Mr. Med.nick, both junior and
senior, also Mr. Hartley what provision we would have to
make about that roof if the roof remained closed in. the winter
time and subject to snow loads. I told them that upon discussing the matter with Mr. Kane we would discuss it further

'
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because I wanted to know whether he intended to keep it
closed. I explained to 1\fr. Kane that situation and he said
in the winter time it would be open, and there was no need
for lateral bracing between trusses. They were re-enforced
across the top with sufficient strength to withstand the twisting that you are talking· about, the twisting of these trusses
are under light load conditions that develop in the summer
time.
By the Commissioner :
Q. You are ref erring to normal?
A. Normal use, something- expected as standard, the normal
or average, you might say. In engineering work you have to
assume your conditions. You assume normal conditions, you
assume subnormal conditions and you assume expage 324 ~ aggerated conditions. All of those conditions
will vary in result.
Q. You speak of normal wind pressure of 20 pounds per
square fooU
A. Yes.
By Mr. Ashburn:
Q. The plywood roof panels were spanning four feet f
A. Yes.
Q. That would not be permitted under the Building Code
of Norfolk City? ·
A. The Building Code of the City of Norfolk would permit ·
the spanning of four feet or six or eight feet with a piece of
canvas if properly secured, and I think they were considerably more rigid than a piece of canvas.
Q. You don't know whether it would comply with the Norfolk City Code?
A. It ·is a temporary canop·y, an awning or shelter device:
Q. You mean temporary in the senseA. It is in one place one moment and not. in place another
moment.
Q. The frack used to support the ·roof panels was made up
of 18 inch, 42. 7 pound channel iron, was it not Y
A. That was the basic part involved.
Q. There ·are two parts, one on the east side and one the
west sideY
page 325 r A. Yes.
Q. In the shape of an A frame?
A. Generally speaking, yes.

~
!
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Q. According to your design, how much did the clear spans
of the track vary?
A. How much did the clear spans of the track vary¥
Q. And in which direction?
A. In either direction.
Q. You mean laterally?·
A. Along with the length of the track¥
Q. Yes .
.A. From 23 to 25 feet or thereabouts.
Q. Is that what your plans show¥
A. It is on the plans and I will be gfad to look at them and
read it off.
Q. I wish you would because my figures show they vary
from a maximum span of 29 feet 6 inches to a minimum span
of 19 feet 3 inches Y
.A. The center span or the T B 8 is 30 feet actually in the
final analysis.
Q. And the minimum vms 19 feet 3 inches?
A. Yes, generally speaking.
Q. Do yon say that those spans would have carried the dead
load plus the live load that the spans would have to carry?
A. Yes.
page 326 ~ Q. Now, Mr. Carter, we are dealing with the
subject of tl1c strength of these channel irons. I
want to ask you if, according· to your design and the material
which was furnished under your design there was not an overload on them of approximately 33 1/3%?
A. On which members?
Q. On the channel irons 1
A.. On the 18 inch channels?
Q. Yes.·
A. No.
Q. W11at is the section modulus on those channels according to _your design?
A. Not according to my design, but according· to the manufacturer it is 61 inches cube.
Q. Is it not the fact that the American Institute of Steel
Construction requires channel irons with a section modulus
of 80.7 inches cube¥
A. For what?
Q. For what you were using them for? ·
A. No.
Q. You say that is not the fact 1
A.. Absolutely not. According to my figures, the required
· section m~dulus may be 24.3 inches cube, which means my

I
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channel is approximately 150% greater strength
page 327 } than required~
Q. Mr. Carter, accordin~ to the American Institute of Steel Construction specifications, at what intervals
would bracing be required for 26 foot spans, spans of 26 feet
orlong~rt
•
·
A. Well, the American Institute of Steel would have a
standard set-up of bridging the lateral braces if the beams i1s~
were normally supported on 26 foot spans, but you are per- .,., . . +"
mitted by the same code to use the LU factor, and you have
to start wiring to decrease the fiber stress that you use in
squaring your csection modulus. These panels were supported
laterally on approximately ten foot centers. We spaced our
lateral support at approximately ten foot centers which would
mean we would have the standard LU factor, about 7.30,
which would give you a fiber stress of around 16,400 pounds,
which divided into the weight involved would give us the required section modulus of 24.3 inches cube.
Q. Did you ever check the effect of the wind pressure on
the panels as to the quantity of stress it would produce on
columns C-9 and C-121
A. I could not answer.
Q. What figure did you take, do you remember!
A. Let's talk about Column C-9 and C-12 as desig11ed.
Q. Yes.
·
A. Not what went in there.
Q. Yes.
page 328 ~ A. The required section modulus would be
about 4.2 inches cube.
Q. In terms of the percentage of their allowable working
stress, what figure did your calculation showT
.A. Six inch column section modulus is, I believe-I don't
have the steel book handy. I think it is about 15 inches. If
somebody has got the steel book you can check it for reference.
1
'

Mr. Maupin: Here is one right here.

The Witness: Mav I have it a moment f
Mr. Maupin: Yes:
A. (Continuing) 81h inches, we will call it.
By Mr. Maupin:
Q. I would prefer that you check that. I have no idea what
it means.
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A. That information is not in this book. It gives merely
the area as Mr. McGaugby says, the moment of inertia.

The Commissioner: Unless there is some stipulation by
counsel I will have to ask that this witness give the answer.

By ]\fr. Maupin ~

r,{
1

'.

Q. Will you take your slide rule and check it f
A. Our standard formula for that as far as this sliding rule
. says is about 9.4 inches.

By t_he .Commissioner:
Q. Do you adopt that °l
A. I will have to accept that. That is what the
book says, and if I can go on further from that point, the 9.4
. inches required section modulus, due to the lateral wind load
or horizont,,l, in accordance with my figures on Columns C-9
and C-12 is 4.2, so I would be 0. K. 100% or even better over
the normal strength of the steel if the 6 inch column were in
there.
page 329 }

.

By Mr. Ashburn:
Q. It wasn't in tllere?
A. That is correct, but you have been referring to my designs and not wl1at was done on the job. Lend me the book
again, please. I will give you the data on the four inch one.
That is 3.6 inch which would be required, section modulus,.
and my load was 4.2 which would be about a third over, which
would still be within safe limits.
Q. Mr. Carter, concerning this design, it was intended from
the beginning that the panels would be operated by mechanical power?
A. That is right, in the form of electricity.
. Q. In the form of electricity?
A. Yes.
Q. And yon so stated to Mr. Kane at the outsetf
· A. Yes.
Q. Yon said to l\fr. Kane you had arranged to
page 330 ~ g·et the necessary mechanical power and had a
price on iU
.A. That is right.
Q. And that price was $1,500.00 f
.A. How mnch f
Q. $1,500.001

.f

r

Surf Realty Corporatio11: v. James J. Standing, etc.

253

L. Warren Carter.
A. No, bold on. You have got that mixed up.
Q. What did you say1
A. I told him I didn't have a price at that time, that that
was merely my horseback opinion I said it would probably
cost in the neighborhood of $1,500.00, maybe more or less.
Q. You told him you had obtained prices and that the necessary equipment was available 1

2: ~:; 1:~al~lW!li~l i~iltatilichard
1

Wilcox

and the '~I

Door Engineering Company, Mr. ·Wilson.
Q. How much later was thatY
A. Along about the middle of July.
Q. So when you told Mr. Kane prior to the 6th of July that
all the necessary equipment was available and that you had
obtained prices on it, that was not the truth, was iU
A. I didn't tell Mr. Kane prior to the 6th of July or on the
6th. Our discussions prior to tba t time were purely general
and, as I just finished saying, a horseback opinion
page 331 ~ and that sort of thing.
·
Q. Mr. Carter, when did you first communicate
with Richard ·wncox Company¥
A. I talked to one of their men who happened in the office
in the early part of July, one of their sales representatives in
the field. He happened in the office the first part of July while
this job was cooking, so to speak.
Q. Who is hef
A. I don't recall the gentleman's name.
Mr. Ashburn: I call for your correspondence with Richard
Wilcox people.
A. (Continuing) If you will let me finish I will be happy to
go into it thoroughly.
Mr. Maupin: He had not finished. He said he came into
the office.
A. He dropped into the office the first pal't of July and I
discussed with him-well, as a matter of fact, he asked me
what of bis materials could we use. I said, "We have a job
we are estimating specifying some materials," and I said, "I
have ~;ot another little problem,'' and I went on to explain
the situation. He said, "'Ve built the operators for a similar
club at Bocoratan, Florida, the Bocoratan Club.'' I said, ''I
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recall that job and saw photographs of it in one of the architectural journals.'' He said, '' It was about a year ag·o when
we did it.''
page 332

~

By lvir. Ash burn :
Q. I am not concerned with your conversations.
When did you first write the Richard "\Vilcox Company as to
when they could furnish the equipment f I want any of your
correspondence. .
A. It is dated July 23, 1949.
Q. I want to see it.
.
A. I will be happy to bring that or you can call the office
and have it sent around.
Q. You didn't bring it?
A. No, but it is right over there.
Mr. Ashburn: l\fr. Spigel, will you call your office and ask
them to send it over 1
0

By l\fr. Ashburn:
Q. Mr. Carter, you didn't write to the Richard ·wncox people until July 23rd?
A. That is correct.
Q. By July 23rd the Globe Iron had substantially completed
the erection, hadn't it?
A. No, sir.
Q. "\Vas it halfway througl17
A. They were just starting on the erection along about
July 23rd. Their contract was awarded them-it was given
to them verbally on Saturday, July 16th. Along about that
time I think they had just started on the fabricapage 333 ~ tion of it, either that week or the week priorno, they were awarded their contract verbally or
orally on July 9th, and July 23rd was the second Saturday
following and at that time the work was still in the Globe
Iron shop being fabricated.
Q. The fact is that up until July 23rd you had made no
effort even to try to determine whether the necessary mechanical equipment was available?
A.. Up until then I had not attempted to find iU
Q. Yes.
A. Of course I had.
Q. In what maner had you attempted to :find if it was available?
.
A. Talking with Mr. Wilson before that, and talking with
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the Richard Wilcox Company and Wilson on the phone, and
this letter that was written on July 23rd was basically a letter
of transmittal, transmitting the blueprints to them.
Q. Is it not the fact that Richard Wilcox Company phoned
you that they would not undertake to supply the motors under three months time?
A. No.
Q. When did they tell you they could f
A. They said about 30 days, possibly less.
Q. When did they tell you that?
A. In my telephone conversation prior to July 23rC::.
Q. What did they write you as to when they
page 334 r could supply it?
A. I don't believe they wrote me but gave me
that information by phone. That information was a result
of a telephonic contact with them. The only reason the letter
was ever written was because it was a letter of transmittal,
transmitting the blueprints, because they had to have them
.
to figure the job.
Q. What is the address of the Richard Wilcox Company?
A. Right now I haven't the remotest idea.
Q. When did you first attempt to find out whether N. G.
'Wilson Company could provide the equipment?
A. The same week, the week ending J uiy 23rd.
Q. Was that because you couldn't get it from Richard Wilcox Company 1
.
A. No. I started with Mr. Wilson, and Richard Wilcox
Company, to see if they could obtain the materials and quote
prices. I talked to them all during the week.
Q. Concerning the Wilson Company, you say they :finally
agreed to supply the motors for $3,400.00 and you worked it
down to $2,800.00 ¥
A. Yes.
Q. I ask you if it isn't the fact they said they would not
supply them under any conditions unless they were given a
p:uarantee they would have no responsibility if the structure
fell down when it was moved by the motors?
A. That is one of the stipulations Mr. Wilson
·
page 335 ~ made.
Q. Mr. Wilson told you th~ structure was not
safe, and he would have nothing to do with it unless he had
such a guarantee 7
A. Yes, l\fr. Wilson made that statement.
Q. Mr. '\Vilson and his engineer came to the site and in-
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spected the structure before they made that statement, did
they not!
A. I would imagine 110 would. make such a visit before he
would make such a statement. You can't fairly condemn until
you have seen it.
Q.. You know he did in this instance t
A. I imagine he did. I wasn't with him ..
Q. You say when he refused to have anything to do with it
unless given such a guarantee you proceeded on and tried to
locate a motor elsewhere!
A. No; he continued to devise an operator for me.
Q. How a bout this motor you say you located in Texas Y
A. What about it¥
Q. When -<lid you locate that motor in Texas?
A. The· following week, if I am not mistaken, the last week
in July, either the last week in July or the firs.t week in August.
Q. With whom did you correspond about that one!
A. I didn't correspond with anyone regarding that.
I discussed it with 1\1.r. Wilson on the phone and
page 336 r he in turn telephoned. There was no time available to do any corresponding in obtaining these
devices. Long distance telephone calls were used in practically all the matters.
Q. The reason why no motors were used in connection with
the opening and closing of the sliding· panels after the Globe
Iron Construction Company had finished their erection was
because you didn't think you could get the motors t
.A.. No ..
Q. ·where could you have gotten them f
.A. I told you 1\1.r. Wilson told me he had a motor available
in Texas and one in Pennsylvania, or perhaps New York-I
mean Schncctadv. I am not sure about its exact location.
After that Mr. l(ane said to me, "If they are not too far we
will put somebody in a car and send them up to get them.'~
(~. He was very anxious· to get the motors Y
A. He \Yas. very anxious to get the motors until he decided
he had better call it off. That was the first week·in August,.
perhaps the middle of the first week in August.
Q. How 1011g would it lmve taken if the motors had been
on the site to make a hook-up and establish everything neces,...
sary for the mechanical operation Y
A. lir. Wifson told me he thought he could have that device
,~ thought necessary f ot the operation within a week or two's

time.

t•
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Q. And he would do so provided someone would
give him a written guarantee that he had no responsibility for the result T
.A.. That is what he told me.
Q. "\,Vere you willing to give him that guarantee?
A. Not I.
Q. Well, now, in the absenre of any motor, if what then existed was to be of any use at all it had to be operated by hand 7
A. Yes.
Q. Did you not say to Mr. Kane and :M:r. Pebworth that it
would be perfectly all right to operate it by hand and that it
would do no harm?
A. I doubt very seriously if I used that phraseology.
Q. You ought to know. ·what did you say?
A. I told him we would try a device, a means to operate it.
As a matter of fact, I was still carrying on with my original
thought to employ four winches instead of two. I told Mr.
Kane I thought I knew where we could locate four hand
winches of equal design to operate because we would have to
apply the same force, and if we could get them here it would
cost about $250.00. II told me he didn't want to spend that
kind of money. He said, ''I can borrow a winch from Mr.
Deary and I have got another one in town I can get hold of.''
He said, "Can't we do it with two T"
page 338 ~ Q. Di<l you design the manner of operating :~
by hand T
A. Did I design the manner of operating it by hand 7
Q. Yes, did you tell them bow to operate it by hand f
A. Did I tell them?
Q. Yes.
A. No.
Q. Did you go down there and point out how the winches
should be attached to the panels to operate it by hand, and
did you try it Y
A. No, not that. The winches were attached to the doors
in the absence of any direction from me at all.
Q. Rud you specified how they were to be attached to the
doorsl
A. No.
Q. Before any attempt was made to operate it by hand, did
you look at the winches and approve the method that was to
be used?
A. I didn't look at them until after tbey were up there because I was not on the job. They were installed in my absence.
page 337

,.,•'.~
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Q. They had not been put in use until you had seen them,
had they¥
A. They hadn't been put in use until I had seen them Y
Q. Yes.
page 339 ~ A. No, sir. As a matter of fact, they had the
winches on there operating when I saw them in
September. You mean it was in operation or they had been
operated?
Q. Were they operating when you saw them in their first
movement¥
A. No.
Q. When you did see it, did you disapprove of the method
usedf
A. I cautioned Mr. Pebworth to fasten the cable to the bottom cord member of the truss and not the top cord member
&ts he had it.
Q. That was the only change you suggested?
. A. Yes. In the light of circumstances there w·as no point
in making further suggestions.
Q. You said if it was attached to the bottom cord of the
truss it would be all right?
A. No, but it wouldn't damage the truss.
Q. ·were you there when it was attempted to move the
panels with cables attached to the bottom cord?
A. Yes.
Q. Did it work?
A. Yes.
Q. How long did it take to move the sliding panels¥
A. The time varied. I estimate in one instanc_e about 30
minutes and in other instances I know they worked there for
two or three hour periods in moving the panels
page 340 ~ out.
Q. On how many different occasions were you
there when they attempted to move the panels out by hand f
A. I could not say exactly.
Q. Three, four or five Y
A. Yes, because I was down there off and on practically
every day.
Q. And it could be accomplished only after a long space of
timef
A. It got progressively worse. It started moving off at
first very, very slowly.
. Q. And finally got so they would not move at all, didn't
they?
A. That is what I have been told. The last time I saw them

I

Surf Realty Corporation v. James J. Standing, ete. 259
L. Warren Carter.
they were moving. As a matter of fact I moved them myself,
moved the right-hand panels back in place by myself.
Q. Now, isn't it the fact that you, yourself, before the
panels were ever moved by hand and the use of winches instructed Mr. Pebworth how to move them by a pulley attached
to the winches f
A. No.
Q. Did you bring him a pulley t
A. No.
Q. Not at any time 7
page 341 } A. No.
-Q. Did you show Mr. Pebworth how to put a
motor on the winches Y
·
. A. The motor he has got in mind is a separate item entirely
from what we have been discussing. Mr. Pebworth asked
me to try to work out for him something to keep him from
breaking his back. Bear in mind these winches were turned
by hand, and he was breaking his back. I brought it there in
in an effort to try to alleviate his suffering in moving the
panels.
Q. And showed him how to use it, didn't you Y
A. I described to him how they ought to be put on there.
I showed Mr. Pebworth how they should go on and asked him
if he thought he could take care of it and he said he thought
he could.
By the Commissioner :
Q. Was tl1is after August 14th?
A. Towards the end of the season.
By :Mr. Maupin:

Q. After you bad been thrown off the job?
A. Yes.
\

BY Mr. Ashburn:
·Q. Weren't you present one time when the panels were
closed on that roof?
A. I think I was.
page 342 } Q. Didn't it take three hours to close them?
A. No.
.
Q. How long do you say it did take f
A. I would say about an hour.
Q. Didn't you borrow a block and fall from the Globe Iron
Construction Company in order to get them open again Y
A. No.
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Q. After they were closed they couldn't be opened again,
could theyY
A. Several times they attempted to, and they were subsequently opened.
Q. Did you dfrect the means of getting them open again t
A. On some occasions I did when they were opened in my
presence, and then again they were opened in my absence.

(

Mr. Ashburn: Mr. Spigel, may I have that correspondence
with Richard Wilcox Company!
Mr. Maupin: We want to find out what you want.
Mr. Ashburn: I want all the correspondence with them.
The "Witness:· That consists of one letter. The rest of it
would be telephone conversations. Come to think of it, I think
Wilcox's address is Aurora, Ininois, if I am not mis.taken. I
had a devil of a time making the operator understand my
southern accent.
page 343

~

Mr. Ashburn: Mr.. Spigel hands me a letter
from Bernard B. Spigel, architect, dated July 23,.
1949r addressed to Richard-Wilcox Manufactoring Company, Aurora, Illinois, attention Mr. 0. C. Anderson. I should
~ike to offer it in evidence now to be appropriately marked.
(The paper was marked "Exhibit 34. "}
By Mr. Ashbnrn:Q. The letter reads:

"Dear sir:
Enclosed you will find our drawings and shop drawings
on the subject mentioned job with added notes, should be
self-explanatory. As time is essence please call the writer collect at your earliest convenience to discuss approximate cost
and deliveries on the Operating equipment necessary for this
roof.''
Now,· did you ever get a wdtten reply to that request 6l
A. I received, I believe, a: written reply to that, if I am
not mistaken.
Q., If yon have the reply I should like to have it.
A. It is not in the file. I was looking for it last night and

1

Surf Realty Corporation v. James J. Standing, etc.

261

L. Warren Carter.
couldn't find it. It may have been in with some of the drawings of the equipment, etc., they sent down.
Q. Did that reply tell you when delivery could be made?
.
A. Well, regarding the result of that written
page 344 ~ reply, I had already had telephone conversations
giving me their reply by word of mouth. As the
reply arrived at such a late date, I doubt seriously if I replied
because the matter was already settled so far as th~ir quoting
prices, a price of $83000.00 or $8400.00, and the price was so
far out of line I dismissed it completely.
·
Q. But your employer, 1\fr. Spigel, in his testimony said that
if Mr. Kane had been willing to pay the price for the Richard
Wilcox Company motors they would have been here when
the erection was completed and would have been in use!
Mr. Spigel: I never mentioned Richard Wilcox's name.
The Commissioner: \Vait a minute.
Mr. Spigel: I am sorry, but I am being misquoted.

A. I have no comment to make about what he said. I don't
know what he said. I don't recall what he said at the time.
By Mr. Ashburn:
Q. Now, you made some claim in your testimony that the
placing of the awnings attached to the channel track on the
east side caused the bowing in that track?
A. Yes.
Q. I want to ask you if it is not the fact that the track was
bowed on the west side where there was no awning to the same
extent or greater than on the east side Y
page 345 ~ A. No. There was a little waving in the track
on the west side but it could have and would have
been taken up in the tolerance we allowed for it.
Q Concerning the awning, is it not the fact that your plan
does not contemplate the use of an awning!
A. Yes.
Q. How did you expect to provide a covering for the east
side?
A. I didn't expect to provide a covering for the east side.
Q. You were going to leave that open to the elements f
A. No. Mr. Kane was going to cover it with an awning.
Q. You had to take the elements into account when you
made your design Y

,
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A. Yes, and told him about securing the awning in a satisfactory manner.
Q. 1'7llat method did you recommend?
A. I recommended that he employ real light truss members
placed at certain intervals to the upper edge ~f the pavilion
there, and when the awning was up it would be up and when
it was down it would be carried on the truss members and
would throw the load of the awning in vertical directions and
not lateral as it was placed.
Q. Who was the supplier of the awning· that was attempted
to be used?
page 346 ~ A. I believe it was Hurst and Company.
Q.
ere you present with the representatives
when they came to solicit the order for the awnings?
A. I believe I have previously stated that I was there when
the gentleman from the Hurst Awning Company was there.
Q. Was an order for that solicited?
A. I don't know.
Q. Did you then tell him how the awning ought to be provided for or attached 1
A. Yes.
Q. "\Vas it not provided in accordance with the suggestion
that you made i
A. No.
Q. You say it was not?
A. Absolutely not.
Q. You were present when it was being· put up, were you
noU
A. I was on the job from time to time during its installation~
Q. Did you tell them it was not proper to have that sort of
installation for an a-wningf
A. I had told Mr. Kane previously he could try it. I told
him he could try it and see if it would work.
Q. Did you see it while it was being put up and sec it when
it was put up?
page 347 ~ A. Yes.
Q. Did you say that was not proper and that
it would do harm to this structure and ought to be taken down Y
A. I explained to him that the bowing in the track was
caused by the awning, and had previously told him that it
would cause it, and I told him he had better use some other
means.
Q. The awning provided by the Hurst Awning Company
was never put up but one time Y

,v
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A. It was put up twice. They used several methods. The
first time they attempted to rig it from little lig·ht posts extended out, and then they went out there and had some pipe
stanchions to carry the load, and the third time they attached
it to the track beam and secured cables for the awning to run
on the .awning vertically, in a vertical plane, and they brought
them out to the first step, to the pavilion out, and it reduced
it from an awning to a curtain, you might call it.
Q. Did it do any harm to the structure1
A. It didn't do as much bowing to the track, it appear~d
to me. The track beams came back in line a little bit, and it
operated under those circumstances.
Q. Was there any cable from the track to the bottom of the
awning?
page 348} A. From the track to the bottom of the awning?
Q. Yes, attached to the steel track at the top
.
1·ather than to the beam?
A. The awning cable that was attached to the steel track
was attached with longitudinal bolts to lay across the building by the outer pavilion which was about ten feet from the
dance floor to that point, possibly nine, and put an angle in
the run of the track there.
Q. Mr. Carter, you said on direct examination that you
were pulled off the job before the plans could be accomplished.
That was your statement, was iU
A. That I was pulled off the job before the plans could be
completed?
Q. Yes.
A. In essence that it what it boiled down to.
Q. What plans \vould have been accomplished if you had
remained and continued on the job¥
A. I ,vould have finished up the loose odds and ends left
undone.
Q. What are some of those?
A. Well, the carrying out of the--the disposing of the
leaks in the roof, grouting in the column plates, and effecting
the change of the incorrect columns. There were numerous
little items around the job to clean up.
·
Q. Mr. Carter, do you say that you knew that four of those
columns were of incorrect dimensions?
·
page 349} A. I didn't know at the moment they were
placed up there because I didn't take any particular note of it at that time.
Q. Did you know on the 15th of August f

r
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A. On the 15th of .August I was aware of it.
Q. Did you ever communicate that knowledge to the Globe
Iron Construction Company Y
A. No ..
Q .. They say they never discovered that until one or two
days· before the first hearing here Y
A.. That is right..
Q. If you knew it would it have been normal to disclose it!
A. Had it been a normal job I would have, but we were
working under very heavy pressure to get it completed, and
I investigated the columns and found them to be within normally safe limits provided by your factor of safety; that is,.
in structural st_eel, and I didn't feel it was of importance at
that time because it would only slow down the job, and I put
it on the job calendar, so to speak, to be taken care of at a
later date.
Q. You mean you wrote it down f
A. No. I said I put it on the calendar, so to speak. I made
very few notes on the job. I relied considerably on memory~
Q. We have this little question about some
page 350 ~ windows, and yon say the windows were improperly hung at the instance of Mr.. Kane or his employees!
A. Yes..
Q. You say the impropreity consisted of hanging them at
the top instead of bottom?
A. Yes ..
Q. That is putting the hinges· at the top t
A. Yes.
Q.. TeII the Commissioner wI1y windows hinged at the top
would leak more tha~ windows hang at the bottom f
A. Because you couldn't put the sealing rabbet on there-.
By the Commissioner:
Q. Explain why you couldn 1t put the sealing rabbet on f'
.A. I think I can illustrate it better by a cardboard if the
stenographer can take it down. Let's assume for the sake of
argument that this is his window sash here at the top. With
thaf. hinged at the top yon would have the rabbet running
. across the top and down each side. If he had reversed the
rabbet on the bottom sill and stnck it here (indicating}, that
reversed rabbet would not have stopped the rain from beating
on f1rc f aee of' the window and running down into the crack on
inside the building. The bottom of the stool would have to .be
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clear to allow the sash to swing up and out of the way. If
you attempted to put it inside, the rabbet, you
page 351 ~ would lock the sash. By the same token, by hinging the sash on the bottom and opening it inward
you shove down the rabbet on the top sealing the top, and that
would tend to stop the bottom rabbet, and it would split the
bottom of the sash. The bottom of the sash would be nudged
out. If you permit the sash to hinge inward and open out,
when it is closed it is sealed tight, and the two rabbets on the
inside continue on the inside.
By Mr. Ashburn:
Q. How many windows were hung Y
A. If you have the blueprint I w·ill be glad to count them.
Q. Roughly?
A. Let me have Exhibit No. 17. There were approximately
27, or maybe 25. There was a slight change made, I believe.
I think we eliminated a couple of windows.
Q. They were not all hung in one day, were they!
A. No.
Q. Did you not as the architect's representative discover
the error before they all had been hung Y
A. I discovered the error as soon as Mr.-I got on the job
the day they were hanging. them and I explained to Mr. Pebworth about it, but he was so resolute in his intent to hang
them that way because he wanted to get air in there.
Q. And you say that was the reason it was
page 352 ~ done?
A. To my knowledge, that is the reason it was
done. I can't think of any better reason.
RE-DIRECT EXAMINATION.
By :Mr. Maupin:
Q. Mr. Carter, in answer to one of the questions of Mr.
Ashburn you said those columns were not grouted Y
A. No.
_ Q. Should they have been grouted?
A. Yes, they should have been.
Q. Why were they not?
A. Because the cement man was not on the job at the time
and there was no point in bringing him back. There was no
immediate danger because they were not grouted at that time.
It was simply a job that would have to be done before you·
would call it 100% complete.
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Q. I take it it was simply postponed?
A. That is all, postponed until such time as we could get
the concrete man back.
Mr. Maupin: Mr. Commissioner, that is all I can think of
to ask at this time.

r~.
r

By the Commissionflr:
Q. May I ask you one or two questions? Mr. Carter, when
that track beam was bowed out above the awning,
page 353 ~ it carried the columns with it?
A. Yes, the columns bent as the track beam
went out in a bow.
Q. The operation or attempted operation of those sliding
panels tended to draw the track beam?
A. The roof panels themselves that were attached to the
track beam, as they went up the track beam they would bend
and pull the track beam back in line.
Q. But it didn't pull it back entirely?
A. I don't recall whether the roof panels were ever closed
when the awning was on it, but I believe they attempted to.
I don't think they were successful.
Q. After the awning was taken off did it go backY
A. Yes.
Q. ·would the bearing strength of those columns be improper 1
A. No, unless you elongate the sections of steel by the force
of that pulling it or by continued vibration, because steel
would harden at the point of the bending. Structural steel
has a very flexible character to it. That is the purpose of it.
It is not designed as a rigid member. It is designed to flex.
Q. It flexed in this instance to six inches Y
A. Yes. There is allowed by the .A. I. C. handbook one inch
in 30 feet, your beam, if it is going to have placed
page 354 ~ something on it. In this instance our beam was
120 feet which would give four 30's or four inches
which would not have been out of the ordinary if it had been
used to support this ceiling without the awning. Six inches
was not of a serious nature.
Q. I think you said there were four inch columns where
there sh01:µd have been six inch columns and that might affect
the operation of the roof?
A. No, I said I didn't think it would. I might be corrected
by the figures, but I don't believe it would.
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Q. The only way it could affeet it would be sagging, would
it?
A. Yes. They didn't sag. The only failure of the column
would be as a result of the ·side motion of the column allowing
it to bend beyond it normal flexure or fatigue.
And further this deponent saith not.
Thereupon, the taking of further testimony in this cause , ~
was continued to July 14, 1950, at 11 :00 o'clock A. M.
page 355 }

Norfolk, Virginia, July 14, 1950, 11 :00 o'clock
A. M.

By agreement, the taking of tm,timony in this cause was
continued to July 21, 1950, at 10 :00 o'clock A. M.
page 356}

Office of the Commissioner, Norfolk, Virginia,
July 21, 1950, 10 :00 o'clock A. M.

Met pursuant to adjournment..
Present! Same parties as heretofore noted..
The Commissioner: Mr. Carter, you were asked to pro·
duce some magazines. Have you got them Y
Mr. Carter: No, sir, I haven't.. I couldn't find them.
JOHN B. McGAUGHY,
called as a witness on behalf of the defendant, having been
first duly sworn, was examined and testified as follows:

~·

By Mr. Ashburn:
Q. 1\fr. McGaughy, state your full name and
page 357 } place of residence, please.
A. John B. McGaughy.
Q. And you live where t
A. 7444 Muir:field Road.
Q. How old are you, Mr. McGaughy7
A. 35.
Q. What is your profession, sir7
A. Consulting· engineer.
Q. What educational training baye you had for the practice of that profession?
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A. I hold a B. S. degree from Duke University in civil engineering, and hold a State lic~nse" State of Virginia, to practice engineering.
·
Q. How long have you been practicing your profession?
A. I have been practicing my profession as engineer since
1938, and consulting engineer since 1943.
Q. What is the name of tlle organization with which you are
now associated!
A. John B. McGaughy Associates ..
Q. With offices where?
A. 700 Front Street.
Q. In Norfolk, Virginia Y
A. Yes, sir.
Q. Mr. McGanghy, were you employed by the Surf Beach
Corporation to examine into the sufficiency of
page 358} plans made by Bernard B. Spigel for the structure that has been here referred to as the retractible roof structure,. and to examine into the sufficiency of the
construction of that structure t
A. I was.
..
Q. And when were yon so employed f
A. That would be in or around the first of November or the
latter part of October when we first talked about this matter..
Q. And what year?
A. 1949.
Q. Mr. McGaughy, did yon procure· a set of plans for the
retractible roof structure for this. discussion and examination!
A. Yes, sir.
Q':. From what source did you procure thos·e plansf
A. I procured the architect's drawings from Bernard B.
Spigel and the shop drawings from l\ir. Mednick's office.
Q. Of the Globe Iron Construction Company!
A. Yes ..
Q. Did you state to each of these gentlemen the purpose
for which you desired to obtain a copy of the drawings?
A. I did.
Q. Now, Mr. McGaughy, do you have the drawings here
that were supplied to you by those gentl.emen t
A. Yes, sir.
page 359} _Q. Will you open them, please, and put them on
that desk!
A. Yes..
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Q. Mr. McGaughy, I first want to ask you what was the
purpose designed to be accomplished by the structure which
we now say is the retractible structure T
A. The best I could determine, the purpose of the structure
was to protect the clients of the Surf Beach Club from inclement weather; in other word§, when a shower came up instead of having to move the tables, the orchestra and everything· to an inside room they would be able to stay in the same
location and in a very short time a roof would cover tl;ie entire dance floor to protect the tables and customers from the
weather.
Q. Now, Mr. McGaughy, refer to the architect's drawings
made by Bernard B. Spigel, please, and upon those drawings
make any comments that you have with respect to the sufficiency of the designed drawings to accomplish the purpose
for which it was intended 7
A. Well, the drawings as presented to me were in one or
two .points contradictory; in other words, there were one or
two different types of plans for the open roof deck area. The
structural members are shown as far as the sizes are concerned, but some of the footing information is not given
clearly or the exact sizes are not shown. In other
pag·e 360 ~ words, wherever there is an existing footing
shown and your lumber to use, there is no size
given to compose a footing. There are certain places where
details probably ViTOnld have been helpful if they had been
more in detail, althoug·h I understand that this thing went
along pretty fast from what testimony I have heard here, and
I am not trying to defend or say it is right or wrong, but am
just making· comments on them.
Q. Concerning the footings, show the Commissioner on the
drawings any lack of information of what was to be builtY
The Commissioner:· We have here three single sheets of
blueprints introduced in evidence, and this witness seems to
have what he calls the plans, five or six different sheets. Are
thev different from those that have been introduced or do
they include those introduced and additional sheets?

By Mr. Ashburn:
Q. Can you answer thaU
A. I think they include wl1at has been introduced previously plus some additional sheets.
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The Commissioner: Vl ouldn 't it help if they were marked
so that we can refer to them?
Mr. Ashburn: I think so, unless you choose to make comparisons between those which he bas in his hands and those
introduced.

(

By the Commissioner:
Q. These are complete plans, are they?
A. As far as I know. They were given to me
by Mr. Spigel's office.

page 361

~

· The Commissioner: I think it would help to have the complete plans introduced. Let's g·et them in. I don't want to be
confused by it if I can help it.
Mr. Maupin: I think it would be better to have them introduced and marked in view of the fact that the ,vitness is
testifying from them.
Mr. Ashburn: 1,Ne offer in evidence as Exhibit No. 29--:The Commissioner: 35.
Mr. Ashburn: As Exhibit 35, a set of blueprints supplied
to Mr. McGaughy by Bernard B. Spigel 's office purporting to
represent the architectural design of the retractible structure
of the Surf Beach Club.
By the Commissioner:
Q. There are five sheets f
A. Yes, sir.
(The last question was read.)
:M:r. Maupin: Let the witness refer to each of the five
sheets there shown.
~:fr. Ashburn: We will have him clo that.
pag·e 362

~

A. This sheet does not carry a number, however, it could be designated by a note in the righthand corner, "Detail Col. C-10-11."

By Mr. Ashburn:
Q. What is that in the lower right-hand corner?
A. It is a notation for the blueprinter for· the number of
copies to be made. All of those carry the same..
Q. All right.
A. Columns F-1 on here and F-2, F-3 and F-4 are covered
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by this detail, and Columns C-1 and C-4 are not-there is no
detail given on this, however, they carry exactly the same load
:as the opposite column, C-9, Columns 7 and 1 carry the same
load as 9, and 0-4 would carry the same load as Column C-2.
By the Commissioner:
Q. The cletails of C-2 and C-9 a re given?
A. The details for C-2 and C-9 are given very clearly as
such.
Q. Would there, or not, be an indication of the footing of
Columns C-1 and C-2 on which there is no information given
which would be the same as those opposite columns Y
A. In this case I ,vould say no because it is very clearly
stated on this drawing·, and I also point out, to make it a little
dearer, the actual calculations will show that Columns C-2
and 0-9 which have similar footings do not have
page 363 } the same load on them. They are very close but
are not the same load.
Bv Mr. Ashburn:
·Q. Now, l\Ir. :M:cGaughy, point out in general from the design and state to the Commissioner what the design indicated
was intended to be constructed t
A. I think the design indicated would clearly show there
was to be a frame extension extending from this point to this
point on this side (indicating·).
Q. You ought to designate it in the record if you can. When
you say ''this point", it means nothing to the reporter. Mark
them, if you want to.
A. Extending from point A to point B on the west side of
the building, and a similar framing from point C to point D
on the east side of the building. These frames a re independent of each other for the largest portion. In otbe·r words,
at the north and south ends of the building they are attaclied
to each other, but f C>r the remainder of the distance they are
completely free of each other. In other words, the frame at
the center of the building on the east side is not connected to
the frame in the center of the building on the west side. The
net result is that in order for this structure to properly work,.
in my opinion, you have to have a certain amount of rigidity.
In other words, this frame cannot be free ancl swing or move
because if it does it immediately become out of
page 364 } line with the other frame, and from this drawing
your net width of the roof panels tolerance on
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this is meant to be 1/8 of an inch, so anything beyond that
point would cause the panels to jam.
Q~ From the drawings, is anything shown on the design to
. accomplish the amount of rigidity that good engineering practice requires 1
A. In my opinion,. there is not.
By the Commissioner:
Q. For the length of that span is tl1ere any connection between the frames Y
A. Nothing other than distances.
Q. I am talking abont the distance from north to south f
A. The length of those 6l
Q. As to the frame portion, tl1ere is no connection between
the two to accomplish the rigidity Y
A. There are no intermediate columns along the frame ..
The maximum space between them is 29 feet 6 inches according to those drawings.
Q. When the panels, wl1ich I take to mean the roof itself~
are back in an open position, what is the distance!"
A. From panel to panel T
Q. From the north end to the south end f
A. 92 feet.
Q. All right. I take it that for a distance of 92
page 365 ~ feet there is no connection between the frame on
the east side of the building and the west side t
A. That is correct.

By Mr. Ashburn:
Q. Now, Mr. McGaughy, according to the plans, what material is desig'Ilated to be used for the track to support the
movable retractible roof panelsf
A. The track is built up of 18 inch channel. There is
soldered on the side of the channel small angles in which the
wheels of the movable sections roll. That means· the supporting member is 18 inches.
Q. What is the shape of the channel trackf
A. I would say it may probably best be shown from this
drawing detail just as it was built.
Q. That is sheet number what?
A. Sheet No. 3, and it is shown in the section DD.
Q. Now, so the reporter may put it down, is that in the
shape of an A frame with the movable panels suspended between the two tracks f
A. Yes, the structure itself is in the shape of an A.
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By the Commissioner:
Q. Is that a cross section of the channeH
A. This is a cross section of the channel, this being the
channel (indicating), this being the angles and shows the
wheel in that slot (indicating).
page 366 } Q. Point out the slot in which the wheels move Y
A. In here like this.
By Mr. Ashburn:
Q. Now, Mr. McGaughy, after the plans were delivered to
you did you check the channel track to determine whether the
material specified would carry the dead load and live load required in such structure t
A. Yes.
Q. What was the result of that check?
A. I will have to refer to my information on that.
Q. I think you will find it at page 6 at the bottom.
A. The maximum span on that channel track is 29 feet 6
inches and the minimum span is 19 feet 3 inches. We investigated that and according to my calcul~tions it required a sec·
tion modulus of the channel as 80. 73 inches cube.
By the Commissioner:
Q. Will you pause right there and tell me what section
modulus is? It has been mentioned in previous testimony.

Mr. Ashburn: If you will give me a little time I will clear
those things up for you.
The Commissioner: Go ahead.
By :Mr. Ashburn:
·Q. All right, Mr. McGaughy.
.
A. Based on mv calculations the actual section modulus of
this based on the details is 61 inches cube.
page 367 } Q. What would be required by good engineering· practice and architectural practice?
A. Based on the calculation I made, 80.73 cubic inches.
Q. The Commissioner wants you to explain for the record
what is meant by section modulus in such a structure?
A. Section modulus, going into the definition, probably
wouldn't clarify it to everyone, but in reality it is a means
engineers and architects use to measure the strength and
carrying capacity of structural members.
Q. Do I understand the drawings don't show that the struc-
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tural members have the required section modulus for a structure of this kind and type T
A. That is right.
.
Q. What is the possible effect of the insufficiency of those
members?
A. I could go ahead and g·o through each particular point
in the design for you.
Q. I believe you Jrnd better do that;
A.. I can start with the channel track which is, in my opinion, of all the parts I checked ptobably the closest to the design. I will add one point there, and that is the roof panels I
checked, I don't think they are in any way in themselves dangerous. They will support their load. You might have a
slightly excessive deflection, but there is enough strength in
the panels themselves to carry the load intended.
page 368 ~ As to the channel track which supports the roof
panels, the channel track is approximately 30%
overloaded, or 33 1/:1%, and that in itself wouldn't be extremely dangerous. You could probably get away with that
all right if that was the only flaw in the whole thing. This
entire thing comes' hack to rig·idity no matter how you take it.
If you have a railroad track and it has a bowing· in it the train
don't stay on the track. That is the same thing that happened
here. Unless they are exactly the same distances apart ·and
the channel ti-acks and the channels and roof panels fit in,
they bind. As soon as one gets out of line you immediately
have the channels jamming. The channel track has a net
wind load of 20 pounds per square foot, and that is just on the
channel track itself, disregarding the roof panels altogether.
If you have that much load the channel track deflects inward
2/3 of an inch. That is between the columns, and based on
the assumption that the columns themselves have not moved
at that point. Immediately you build up an inward deflection
of 2/3 of an inch, it is enough to keep the panels from moving,
since they are spaced on such very close tolerances. When
you get to the columns that support these channel tracks, that
is where, in my opinion, the situation becomes extremely critical. In the true sense of the word, as we normally think of a
column, these columns don't act as a building column due to
the fact that they are not supported at the top
pag·e 369 } In other words, if you anchor a column at the bottom vertically and it is not restrained at the top
it ii:: comparatively an easy thing to push it over or bend it.
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By the Commissioner:
Q. Depending on the length, the size of the column, and the
material of which it is made?
A. Yes. If it is anchored at the top and is held in the right
position, it will take a tremendous load.

By Mr. Ashburn:
Q. Are those columns anchored at the top f
A. They are not.
Q. According to this design?
A. No, tl1ey are not anchored at the top.
Q. Before you leave the channels, Mr. 1\foGaughy, what did
l\Ir. Spigel's plans· show as to the bracing distances between
the members?
A. There is no bracing of the channel other than the columns.
Q. ·vvell, do tl10se columns in themselves furnish any bracin~; for the channel?
A. The columns themselves furnish no bracing for the channel at all. The only possible means of bracing would be when
the roof panels are in a closed position, and then the only way
you could get bracing from them is for the structure to be
jammed, and then you will get some slight amount
page 370 } of bracing.
Q. At what distance does good engineering and
architectural practice require channels in a structure of this
kind to be braced?
A. To develop the maximum strength out of this cl1annel
you would have to brace it approximately every seven feet.
Q. Those plans, as I understand it, supplied no bracing
whatever for the structure Y
A. That is right, however, I would like, in fairness, to
clarify a particular point because I am sure it will be raised.
Q. I will give you an opportunity to do so.
What does the American Institute of Steel Construction
specifications require as to bracing in similar structures?
A. If you wanted to develop full strength of the channel
it would be every seven feet or slightly under seven feet. If
you only braced it every ten feet the load would naturally decrease, and if you braced it every 26 feet the carrying capacitv of that clmnnel drops way down. I :figured it as supported
every 26 feet, and that is the way my figures are arrived at.
Q. You wanted to make an explanation?
A. I think that explanation covers it.

\
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Q. Did your examination of Bernard B ..
Spigel 's design of tl1e columns determine if the
columns specified by him were capable of' withstanding the loads to which they might be subjected T
.A .. Yes ..
Q. What did yon find by your examination of the plansf
A. The columns are very much nnder design as placed in
the building-..

pag--e 371

f

By Mr. 1\faupirr :Q. Under the design as piac·ed in tI1e buildingf
A. Under design as placed in the building. The point I1as
been rnised that maybe six inch columns are supposed to be
where four inch columns were. What I based it on was what
I saw and found..
Mr. Maupin:- I wanted to know whether you were testifying· from the plans or what you found.
Mr. Ashburn: At this ti~ne: he was testifying from the
plans ..

:Sy !fr. Ashburn:
·
Q. From the plans~ Mr. :M'cGanghy, wha:t did you find as to
the sufficiency of the columns specified f
A. That raises a fechnica:I point. If I made a comparison
by Spigel 1s plans it is one thing,, and if I use the plans representing a part 0£ the. shop drawings it is something else.

By the Commis-sioner:
Q. Start with the Spigel plans-, the pla:ns you
have been testifying a bout.
A. Yes, sir. On Columns C-9 a:nd C-10-Column C-10',,
which is a six inch column in the field as shown on Mr. Spigel ''s:
plans, assuming some means of protecting the area from rain
from the east, which I have taken as a straight drop canvas:
curtain fastened vertically down to the floor, that gives yon a
section modulus of 28.9 required and the actual section modulus of t:he six inch column in :fields is 8.5 ..
Q. The required is 28..9 Y
A. Yes ..
Q. And the section modulus of columns specified on the
Spi:gel plan is gnl..y eight what f
A.., 8'.5.. In other words, that developed a stress there of
88.188 per square inch, whereas the actual allowable stres~
is 26 ..665 pound..
page· ~Z}
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Q. Do I understand by that you mean the column is, from
an engineering and architectural standpoint, only about 25%
of what is required by good engineering· and architectural
practicef
·
A. That is correct.
Q. Proceed, Mr. McGaughy, with what you have to say
about the six inch columns.
A. We also made a check on Column C-9 which,
pag·e 373 ~ on Mr. Spigel 's plans, shows. a six inch column
but there was actually installed a four inch column. If we check the wind pressure on the channel track
alone with no side curtain at all which is on the channel track
itself, the channel track will approximate enough wind pres~
sure, actually 8.42 at 20 pounds a square foot.
_;

By Mr. Martin:
Q. 20 pounds per square foot 1
A. Yes.
By 1\fr. Ashburn:
Q. Foot .or inch?
A. Foot. That will approximate enough pressure to the
columns, because the column deflected 5.08 inches inward. If
you take 5.08 inches and add to that 2/3 of an inch, you are
almost to the point tllat the track would be out of line almost
a total of six inches.
Q. Due to the wind pressure on the channel track alone T
A. Yes.
Q. Diel l\Ir.· Spigel 's plans purport to design a structure on
a basis of 20 pounds per square inch wind pressure Y
A. Per square foot.
Q. Wind pressure. Is that what the plan purportedly designed?
A. That is as I heard the testimony given here.
Q. Well, now, by way of illustration, does the
page 374 ~ Building Code of the City of Norfolk require a
design based on an allowance of 25 pounds per
square foot wind pressure T
A. Yes. I can read that particular point for you.
The Commissioner: Is there a similar code in effect at Virginia Beach?
Mr. Ashburn: No, but that is generally the accepted standard.
Mr. Maupin: It may be but may not be accurate. If the

278

Supreme c~nrt of Appeals of Virginia

John B. McGaughy.
witness is going· to read something I would like for him to
give the exact statement of what he is reading from and the
pag·e, etc.
The Commissioner: The section number.

A. Yes, it is from the Building Code of the City of Norfolk.

(~.

By the Commissioner:
Q. Adopted when f
A. 1948.
By Mr. Ashburn:
Q. Section whatt
A. 1205, called '' Wind Loads.''
1205. 1, '' Minimum design loads.'' There is a ta blc given
and beaded, "Design Wind Pressure for Various Height
Zones of Buildings or other Structures.'' The heig:ht zone
in your first item in that for less than 30 feet, and
page 375 } horizontal load pounds per square foot is given
as 25. Paragraph 1205. 7, titled '' Shielding and
unusual exposures", and it says, "No allowance shall be made
for the shielding effect of other buildings or structures.
If the building or other structure is on an ocean promontory, or in any other location considered by the Building Official to be unusually exposed, higher wind loads may be specified by the Building Official.''
Q. That is to say, the building official may require an allowance for a hig·her wind load l
A. Yes.
Q. And those drawings by 1\Ir. Spigel were designed for a
wind load of only 20. pounds per square foot7
A. That is correct.
Q. ,Ye were talking about whether the members which he
specified for a wind load of only 20 pounds per square foot
were sufficient Y
A. That is correct.
Q. You were at the point of talking about Column C-9, I believe?
A. Yes.
Q. You were talking· about the effect of wind pressure on
the channel with the panels, the roof panels, in their retracted
position Y
A. That is correct.
Q. And you found what t
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r

A. That the column would deflect inward 5.08
for ten inches of bend at the top.
Q. ·was the column sufficient for the allowable working
stress according to good architectural and engineering design?
A. In checking the wind pressure on the channel with tl1e
roof panels in their retracted position and without the canvas
eurtain in place, the effect of the wind pressure on the channel produces or is carried 153 % of the allowable load, and
with the canvas, drop curtain, vertically dropped, the column
is carrying· 542o/o of its load, allowable load.
Q. How as to Columns C~lO and C-11 f
A. C-10 and C-11 developed a stress equal to 331 % of their
allowable "rorking stress with the curtain dropped normally
in place.
Q. As to those terms, is 100% what good architectural and
engineering practice would make proper t
A. Yes.
Q. That is to say, this was overloaded by 231% or approxima telv three to one f
A. That one is overloaded three to one. In steel work on
any structure you can have a slight amount of overload, but
not that much.
Q. Now, the structure consists of channels placed on columns and those roof panels; is that correct?
page 377 r A. That is correct.
Q. Those are the three elements of the structure?
A. Yes.
Q. Again with reference to the Bernard B. Spigel design
and plan for the structure, what did you find lacking in the
plans according to good architectural and engineering practice considering the structure as a whole?
A. The main and critical point in the design, in my opinion, is the complete lack of rigidity and the overloading of the
columns.
Q. Mr. lvlcGaug·hy, in your opinion, according to the Bernard B. Spigel plans, would it be possible to hold those tracks
in alignment?
A. It would be practically impossible to hold them in line
unless three or four times the amount of structural members
were in there than are present. With the present design it
is impossible to hold them in line. They couldn't be held in
line. I verified that while the inspection was being made of
the structure by myself and others from our office in an 18
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mile wi:nd, and we observed the tracks moved as much as two
inches from the wind.
By Mr. Maupin :
Q. You were present Y
A. Yes.
page 378

~ By

:M:r. Ashburn:
Q. In a wind storm of any degree of magnitude,
would it be possible to either open or close the retractible
panels!
A. It would be impossible to move them in any direction i111
any wind storm.
Q.. Does that answer apply to movement either by hand or
mechanical means t
A. That is correct.
Q. To what ·degree of pressure,. according to this design,
could the top of a single column be subjected!
Mr. l\fartin: Vertical pressuref
Mr. Ashburn: Yes, wind pressure and horizontal pressure.
Mr. Maupin: You said top of the column. Do you mean up
and down or lateral pressure!
By :M:r. Ashburn:
·
Q. What do you I1ave at tile bottom of the last page of your
report, Mr. McGaughyY
A. In other words, due to the -wind on tlre mwningr Ure
canvas drop curtain and tl1e t:rack itself, you could determine
the t]rirrg in a horizontal plane in excess of 5,000 pounds which
woold be presumed at the top of the column, and would produc-e a bend in the column and, of course, put the whole track
out of line. In fact, some of these columns it would bend them
all the way over.
page 379

f By

Mr. Maupin~
Q·. I didn't get tllat last..
A. Some of the c·olumns would be bent all the way oveT".
Q. I understood you to say they bent overt
.A. I said would be ..

By :Mr.. Ashburn:
Q.. Now, c-or1sidering the plans alone; that is, the architect's:
design made, by Bernard B. Spigel.,. is it your opinion that the
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plans, if carried out, were sufficient to accomplish the intended'
purpose?
A. No, sir.
Q. Is it your opinion that the design was in accordance
with good· architectural and engineering practice?
A. The design, in my opinion, is not in accordance with
good structural engineering practice.
Q. Is it your opinion that the plan was skillfully designed.?
A. Speaking of the structural elements, I would say no.
Q. Now, as to the Bernard B: Spigel design for this structure, was the design structm~ally safe¥
A. No, sir, in my opinion, it was not safe and would endanger human life.
Q. Well, now, having studied the plans which were designed
for this structure, what did you do to determine whether the
structure had been constructed in accordance with
page 380 ~ the design?
A. We took the architect's plans, as well as the
shop drawings of the Globe Iron Construction Company, and
had measurements taken with a transit and tape and compiled
measurements of the entire structure as built.
Q. vVell, what did you find?
.
A. At the time of our examination of the structure we
found that a great number of the columns were out of plumb,
the job was incomplete, the columns in some places had not
been placed as shown on the drawing·, there were any number
of bolt holes in the steel channels, etc., that would be fastened
to tl1e wood members, and when they drilled them they found
nothing to fas ten them to, so they were just covered with
holes. Some of the bracing used for the steel work shown on
the shop drawings of the Globe Iron Construction Company,
I believe designated as P-1, bad bolt holes from the wood
structure which they were anchored to, and it caused that portion of the wood structure to pull away from the existing
building, consequently they were not serving the purpose for
which they were originally intended. On the anchor bolts for
the columns, we found some nuts were loose, a great many
loose. In examining the wood columns I found the trim had
not been replaced around the beam columns in a number of
places, and we found both tbe steel and wood columns out of
line, out of plumb, bending or bowing, whichever way you
want to put it.
page 381 r · Q. With respect to the structural steel columns,
what was their condition at their base, at the
lowest level Y
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A. Most of the columns were fastened with anchor bolts
and were still setting on steel shims and had never been
grouted. In other words, they were left as the steel man
would have normally left the job, but the general contractor
had never gone back and finished the work.

(
i

I
r

By the Commissioner :
Q. The grouting would be done by the general contractor?
A. The drilling of the holes in the columns would be done
by Mr. Mednick.
Q. I am talking about the grouting?
A. The grouting would be done, would normally be done,
by the general contractor.
By Mr. Ashburn:
Q. That had not been done Y
A. That had not been done.
Q. Is grouting essential to the completion of a good workmanlike job?
A. Yes, it is.
.
Q. Did the plans require Column P-1 on Column C-2 to be
fastened to something· f
A. That is correct.
Q. "\Vhat was it in fact fastened to in the course of construction f
pag·e 382 ~ A. It was fastened to a couple of one inch f acia
doors.
Q. Is that properly fastened?
A. No. If you brace it ag·ainst facia doors it will pull loose
and you have no brace at all.
Bv the Commissioner:

"Q. What did the plans show they were to be braced to?
A. There was a change between the architect's plans and
the shop drawings as submitted by the Globe Iron. The architect's plans don't show tllose column braces. They had a
channel in each running from column to column which had
been apparently removed from the structure as originally designed.
:By Mr. Ashburn:
Q. The shop drawings showed them to be braced to whaU
A. To the door frame.
Q. And you say it is not good workmanlike construction T
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A. I think it speaks for itself since they pulled loose in two
or three months.
Q. What part of the structure was carrying the heaviest
part of the load of tl1e retractible roof structure Y
A. The main load of the retractible roof structure when all
the roof panels were in a retracted position was carried on
the wood columns.
Q. vVas that good workmanlike construction?
.A.. In my opinion, it isn't. If wood columns were sufficient
there why were they not used throughout the rest· / ~
page 383 } of the job?·
.I
Q. Were the structural steel members framed
into the wood members f
A. Yes.
Q. Was that safe?
A. I don't think so especially in an exposed critical place
like that. It isn't generally recommended as g·ood practice.
Q. State for the record the engineering data accumulated
with transit and tape as to the columns to determine whether
they were plumb. Take it column by column.
A. First we can take steel column indicated as C-1 which
has the same notation shown on the plans and it had a bow
in it of 1h inch; in other words, a bowing like that {indicating·), and in addition to that it was out of plumb one inch. The
top and bottom failed to line up by one inch.
;

By Mr. Maupin:
Q. What size column is thaU
A. Column C-1 is a four inch column I am sure. I will have
to check that.
By Mr. Ashburn:
Q. Suppose you do and we will put it in now.
A. 0-1 was specified as a six inch column but actually installed as a four inch column.
Q. And it bowed a half inch and one inch out
page 384 } of plumb,
A. Yes.
Q. How as to C-2?
A. C-2 was practically :vertical and in good shape.
Q. How as to C-3 f
A. C-3 was 5/16 of an inch out of plumb.
By Mr. Maupin:
Q. May we have the same data about that f
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.A. C-3 is specified as six and installed as six inch.

;
ii'

By Mr.. Ashburn:
Q. How about C-21
A. C-2 is specified as six and installed as six..
Q.. And as to C-41
A. C-4 was 7/8 of an inch out of plumb. That was specified six and installed four.
Q.. And as to C-5f
A. C-5 was 5/8 inch out of plumb. That was specified as
four and installed four.
Q. C-61
A .. C-6 was apparently in good condition and as shown on
the drawings ..
Q. C-7'
A. C-7 was 13/16 of an inch out of plumb. That was shown
on the drawings and installed as shown on the drawings.
By Mr. Martin:
Q. How was it shown on the drawings?
page 385 } A. Four inch and put in as four inch.
By Mr. Ashburn:
Q. C-8?
A. C-8 was 1 9/16 inch out of plumb and was a four inch
column as shown on the drawings..
Q. Was it 9/16 of an incht
A. 9/16 out of plumb.
Q. 9/16 or 1 9/16?
A .. 19/16. I can verify it. C-8 is 19/16 inches, I am sorry..
Q.. Did you state the size of that column Y
A.· Four inch.
Q. Specified four and installed f ourf
A. Yes.
Q. C-lOf
A. C-10 was one inch out of plumb. That was specified six
and installed six.
Q.. And C-lU
A. C-11 was one inch out of plumb, specified six and installed six..
Q.. C-12Y
A. C-12 was 11.4, inches ont of plumb. That was specified
six and installed four.
Q. Now, as to the wood columns!
._;
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A. "The wood columns were in bad shape. Apparently from observation the structure was
slightly longer than the space it had to be put in,
and as a result the wood columns on the north end of the building lean to the north and the columns on the south end lean
to the south and bear. only on one side of their base. In addition to that most of them or quite a number of them were
out of plumb, and quite a number of them were bowed.
Q. Start with N-1.
·
A. We would have to clarify that on this drawing because
they are not numbered here. They go from N-1 to N-10, and
then from S-1 to S-10.

page 386

~

·.·-~

· ··;,:.,'

!
/
·1

By the Commissioner:
Q. These are the wooden columns t
A. Yes.
Q. Those at the north end are designated by N ¥
A. Yes.
Q. And at the south end by S'/
A. Yes.
Bv Mr. Ashburn:
"Q. How about N-1 Y
A. It had bowed 1/16 of an inch and was 1/8 of an inc11 out
of plumb.
Q. If you have a drawing there, illustrate that for the Commissioner.
A. This is a diagramatic drawing and is not to scale.
page 387

/
"

r

Mr. Maupin: This drawing here, Mr. Commissioner, indicates a column seven feet eight and a
half inches in length with a bow of 1/16 of an inch, and according to my idea,. the way it is drawn it would be about four feet
out of plumb.
The Commissioner : It is not drawn to scale.
Mr. Maupin: It is nothing in the world but a caricature.
Mr. Ashburn: The whole damn thing was a caricature and
is not proper.
Mr. Maupin: Probably when we get through we will show
it was a caricature the other way.
Mr. Ashburn: We offer this as a defendant's exhibit to be
appropriately marked.
(The paper was marked "Exhibit 36. ")

Supreme Court of Appeals of Virginia

286

John B. McGaughy.
By Mr. Ashburn:
Q. All right, N-2 f
A. N-2 is 1/8 of an inch bowed and 11/8 inch out of plumb.
l\fr. Ashburn: We offer the sketch illustrating the condition of N-2.
By the Commissioner:
Q. That also is not drawn to scale?
A. None of these are drawn to scale.
page 388

~

Mr. Maupin: I object to encumbering the
record with things very obviously not drawn to
scale and which are not proper with any kind of testimony.
Mr. Ashburn: We didn't choose to draw them to scale.
J'Yir. Maupin: It is not correct if they were proof of anything. They are intended to mislead and I move that they be
rejected.
The Commissioner: The exhibit speaks for itself and it
is received subject to the objection. Frankly I think I understand what you mean by bowing and by being· out of plumb
without the exhibits, but if you want to put them in I think,
under the rules of practice, you are entitled to subject to the
o~jection. Mark that No. 37.
( The paper was accordingly marked.)
Mr. Maupin: I want my objection to stay in the record as
made.
Mr. Ashburn: I want the record to show that they were
not made with any intent to mislead but for correctly illustrating the witness' testimony. That is all they were intended to do.

By Mr. Ashburn:
page 389

r

Q. N-3, Mr. McGaug·hyf
A. N-3 is bowed 1/8 of an inch and is 5/8 inch
out of plumb.

Mr. Ashburn: We offer sketch for N-3 ..
:Mr. Maupin: Same objection.
The Commissioner: It is subject to the same objection.
(The paper was marked "Exhibit 38. ")

tt~
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By Mr. Ashburn:
Q. N-4?
.A. N-4 was 1h inch out of plumb..

Mr. Ashburn: We offer that.
Mr. Maupin: Same objection for the reason atated.

(The paper was marked "Exhibit 89. ")
By Mr. Ashburn:
Q. N-57
.A. That had a bow of 3/16 of an inch and was 5/8 inch out
of plumb..

•
;j

Mr. Ashburn: We offer that, N-5.
Mr. Maupin: Same objection for the reason stated.
(The paper was marked "'Exhibit 40. 17 )
By Mr. Ashburn:
Q. N-6Y
A. N-6 was 1/16 of an inch bowed and 9/16 of
page 390 ~ an inch out of plumb.
Mr. Ashburn: We offer N-6.
Mr. Maupin: Same objection.

(The paper was marked "Exhibit 41. ")
By Mr. Ashburn:
Q. N-7Y
A. N-7 was 5/8 of an inch out of plumb.
Mr. Ashburn: We offer sketch N.7.

\

The Commissioner : All of them are offered and received
subject to the same objection.
Mr. Ashburn: Yes.
{The paper was marked "Exhibit 42. ")
Bv Mr. Ashburn:
~Q. N-8, Mr. McGaughy?

A. N-8 was 1/16 of an inch bowed and 1/16 of an inch <mt
of plumb.
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:Mr. Ashburn: We offer this sketch, N-8.
Mr. Maupin: Same objection for the same reason.
(The paper was marked "Exhibit 43.")

(

By Mr. Ashburn:
Q. How as to N-9, Mr. McGaughyY
A. N-9 had a 1/16 inch bow and was 9/16 of an inch out of
plumb.
•
page 391 }

Mr. Ashburn: We offer this.
Mr. Maupin: Same objection for the same reason.

(The paper was marked "Exhibit 44."l
By :Mr. Ashburn :
Q. N-10, Mr. McGaughyT
A. N-10 was 3/16 of an inch bowed and~ of an inch ont
of plumb.
Mr. Ashburn: We offer that.
Mr. Maupin: Same objection for the same reason.
·(The paper was marked "Exhibit 45.")
By Mr. Ashbur:n:
Q. Now, as to Column S-1 f
A,, S-1 had a 3/16 inch bow and was one inch out of plumb.
Mr. :Maupin: Same objection.
Mr. Ashburn: We offer that.
(The paper was marked "Exhibit 46.")
By Mr. Ashburn:
Q. S-2Y
A. S-2 was 1h inch out of plumb.
Mr. Ashburn: We offer sketch for S-2.
Mr. :Maupin: Same objection for the same reason.
· {The paper was marked "Exhibit 47. ")

~
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page 392

~

By Mr. Ashburn:
Q. S..3, :Mr. McGaughyT
A. 5/8 of an inch out of plumb.

Mr. Asl1 burn: We offer sketch for S-3.
Mr. Maupin: Same objection for the same reason.
(The paper was marked "Exhibit 48. ")

· By Mr. Ashburn:
Q. S-4, Mr. McGaug·hy l
A. 5/8 of an inch out of plumb.
0

Mr. Ashburn: We offer sketch for S-4.
Mr. Maupin: Same objection for the same reason.
(The paper was marked "Exhibit 49.'')
The Commissioner: Your objection is understood to apply
to all of them.
Mr. Maupin: If they apply to all of the same character,
all right.
The Commissioner : All of the sketches are designed to
illustrate diagramatically the extent they are out of plumb.
By Mr. Ashburn:
Q. S-5?
A. S-5, 5/16 of an inch out of plumb.
Mr. Ashburn: We offer that.
page 393 }

(The paper was marked "Exhibit 50. ")

By Mr. Ashburn:
Q. Is there any wooden column designated as S-67
A. That was examined but it is not noted here because we
found it was plumb and true.
Q. S-77
A. S-7 had a 3/16 inch bow and was 5/8 of an inch out of
plumb.
(Sketch for S-7 was marked "Exhibit 51. ")
By Mr. Ashburn:
Q. S-8, Mr. McGaughy?
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.A. 7/16 of an inch out of plumb.
(The sketch was marked "Exhibit 52. ")
By Mr . .Ashburn :
Q. S-10?
A. % of an inch out of plumb.
(The paper was marked "Exhibit

5?. ")

By Mr. Ashburn:
Q. Now, as to the workmanship in erection of the steel members, :Mr. McGaughy, I want you to explain to the Commissioner the difference between your designation as '' out of
line" and the use of the term "out of plumb" which has been
mel)tioned. Refer to bottom of page 10 of your report.
A. When a column is out of line it is not in its proper position. When I say proper position I mean as
page 394 r shown clearly on the plans and specifications. The
term out of plumb means the column being in
proper position but not vertical. It might be in position at
its base but the top bas moved out of position. It means it
is not vertical.
Q. What steel columns did you find to be out of line; that
is to say, not in position designated by the architect's drawings¥
A. Column C-12 is out of line 4-11/16 inches.
Q. All right.
A. Column C-11 is 1-1/8 inch out of line, Column C-10 is
1-3/4 inches out of line.
.
Q. ·what is the result of these columns being erected out
of line f
A. The result is that the steel track as fabricated in the
shop naturally didn't fit as they originally intended it to. The
holes didn't match up and they had to put shims in, and it
was a patched up job in that result. They had any number
of holes for bolts 'and nuts in them, and because the bolt
wouldn't go in the column originally was not put in the spot
it was supposed to be in. If the column had been put in the
spot it was intended to be placed, the bolts would have gone
through the holes.
By the Commissioner:
Q. The fabrication was in accordance with the plans but the
columns were notY
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page 395}

A. That is right..

By Mr. Ashburn:
.
Q. How would that work as to an A type roof, if the column was not actually placed on the ground f
A. In an A roof structure, if tl1e column is placed in the
point it is supposed to go in it is actually the right length to
fit in there. If it moves this way (indicating)., towards the
center of the A it becomes too short.
,
By the Commissioner:
Q. And you have to splice it?
A. Yes. As a result of those conditions the roof was not
constructed in accordance with the original plans submitted.

-

By Mr. Ashburn:
Q. What is the effect of the method used in connecting the
steel frames to the north and south table deck areas!
A. The apparent effect of that is that they were too long
originally to fit in the places and the tolerance was not quite
enough, and from actual observation when checking the columns that entered into these places they leaned slightly out,
one towards the north and one towards the south, wllich
ca.used these deck 3.reas to be pushed out of proper position,
and secondly the wood columns were not fully bearing on the
base, but bearing· to one side.
Q. According to the code of standard practice
page 396 ~ of the American Institute of Steel Construction,
within what tolerance are individual members
considered plumb or on level Y
A. 1 to 500.
Q. How many members on this job did you find that didn't
qualify within that tolerance when you examined the structure?
A. When we examined the structure we found 2/3 of the
columns up there didn't meet the required tolerance.
By Mr. Maupin:
.
Q. Speaking of the wood or steel columns 7
A. Steel
Bv Mr. Ashburn:
~Q. How many of the steel beams didn,t meet that requirement?
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A. We found beams B-71 B-8, B-9 and B-10 did not meet the
requirement.
Q. What was their condition Y
A. They were out of level from a minimum of 3/4 of an
inch to a maximum of 1-3/8 inches.
Q.. Which end of those beams carried the load to the channelf
A. The track ends where the channel track came in the
beam were the ones deflected downward.
Q. What about the result of the poor alignment of the columns as indicated by the structure Y
page 397 ~ A. The poor alignment of the columns made it
difficult to hold tl1e track in true line. Being
slightly out of. line it would throw the load off center of the
column and get more load than originally intended. Frequently the channel, in several cases, didn't rest where it was
designed to rest but further away from the center of the columns than designed. That had a tendency to cause the columns to bend.
Q. Did the structural steel work meet the conditions outlined in the code of standard practice of the American Institute of Steel Construction!
.
A. As we found them they didn't for the reasons I have
previously stated.
Q. Concerning· the steel columns, you have already testified
as to the amount that they were out of plumb and out of line°l
·
A. That is correct.
Q. Here is a ·paper I now hand you which you may show to
Mr. Maupin.
A. It is another diagramatic sketch.
l\fr. Maupin: As I take it, they are not designed or drawn
to scale.
The Witness: No, only diagramatic sketches. None are to
scale.
·
Mr. Maupin: I object to it.
Mr. Martin: We object to this and submit that
. page 398 } the drawing offered is not relevant and is grossly
out of proportion, and not sealed.
The Commissioner: That is Exhibit 54 and is received ancl
marked subject to the objections of both counsel.

By l\fr. Ashburn:
Q. That is as to Column C-1 f
A. Yes.

I
I

i.

I

...,
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Mr. Maupin: They are all subject"to the same objection.
The Commissioner: The Commissioner will understand
that both counsel have objected· on the grounds stated.
·
Mr. Ashburn: I hand you C-3 to be appropriately marked.
The Commissioner: Exhibit 55.
Mr. Ashburn: Since counsel has taken a general objection
to them, I will tender them in order without presenting them
to the witness.
The Commissioner: Will that be satisfactoryt
Mr. Ashburn: Unless the Commissioner wants to identify
them separately.
The Commissioner : Identify them, please.
Mr. Ashburn: I hand you C-4.
The Commissioner: That is Exhibit 56.
page 399 ~ 1\fr. Ashburn: I hand you C-5.
The Commissioner: · Exhibit 57.
Mr. Ashburn: I hand you C-7.
The Commissioner: Exhibit 58.
Mr. Ashburn: C-8.
The Commissioner : Exhibit 59.
Mr. Ashburn: C-9.
The Commissioner: Exhibit 60.
Mr. Ashburn: C-10.
The Commissioner : Exhibit 61.
Mr. Ashburn: C-11.
The Commissioner: Exhibit 62.
Mr. Ashburn: C-12.
The Commissioner: Exhibit 63.
.. .

By Mr. Ashburn:
·Q. Mr. McGaughy, in your opinion, would this structure
either as desig·ned or as put in place on the ground have
worked either manually or by mechanical means for the pur. pose for which it was intended 1
A. No, sir.
Q. Mr. McGaughy, it has been testified in the course of this
testimony that the admitted error of using certain four inch
steel columns in the place of six inch steel columns as designated by the architect could have been remedied at an expense
.
of approximately $50.00. I want to know whether-,
page 400 ~ in your opinion, if it had been remedied this structure would be effective for the purpose for which
it was intended?
A. In my opinion, the substitution of the six inch columns,
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although it would have helped the bending somewhat, would
not have made it a workable structure.
Q. Now, you have stated, if I understand you correctly,
that for this general type of structure or a structure designed
to accomplish this purpose, rigidity is a requisite; is that correct?
A. That is correct.
Q. ·what did you find the condition of this structure to be
as to rigidity by tests?
A. I think, as I previously stated, that on one of these tests
when we inspected the structure and took measurements the
wind caused the tracks to move considerably, as much as three
inches.
Q. I believe you said that was an 18 mile wind¥
A. Yes.
Q. All right, sir.
A. In addition to that I climbed on top of the bandstand
which is at the middle of the A frame on the west side of the
building and I could shake the whole structure with my left
hand, the whole A frame.
Q. Did that involve the application of any particular creation of pressure with your left hand Y
page 401 } A. No, sir.
Q. Mr. l\foGaughy, wl1at value did this structure have to the owner of the Surf Beach CluM
Mr. Maupin: Objection.
The Commissioner: vVhat was the question T
Mr. Ashburn: What value did this structure have -to the
owner of the Surf Beach Club?
l\fr. Maupin: That is a matter he is not qualified to speak
on. It is for the owner to answer.
The Commissioner: Let him testify subject to objection.
That is the practice as I know it, Mr. Maupin.
Mr. Maupin: What?
The Commissioner: You agree the practice is to let the
testimony be admitted subject to objection?
Mr. l\faupin: I don't think the Commissioner has any authority to do otherwise. It is for the Court to pass on.
A. The steel had a salvage value wllich I estimated roughly
at approximately $-2,000.00. It was re-used, and tha~ was the
approximate value to be assigned to it.
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By Mr. Maupin:
Q. It was re-used f
pag-e 402 ~ A. Yes.
By Mr. Ashburn:
.
Q. Is the structure there today, Mr. McGaughy?
A. The movable roof structure has been demolished.
Q. .State whether or not such steel as was usable was utilized in the substitute that was constructed for iU
A. We were able to salvage most of the columns and
trusses. We tried to salvage everything that we could possi~
bly use. Light members in the roof frame, I understand were
·
sold for junk.
Q. What sort of structure did the owner build to carry out
the purpose for which this retractible roof structure was
originally designed?
A. Tlie owner elected to build an indoor room as a dance
floor.
Q. Mr. :McGaughy, there was some testimony here, I think,
from a witness to the effect that had the owner have painted
the plywood panels in the retractible roof it would have
leaked to a much lesser degree than it did leak after it was
abandoned by the architect and left by the Globe Iron Construction Company in the summer of 1949. State what you
know concerning the necessity for painting marine plywood
to lessen the supposed leakage 7
Mr. Maupin: I object to the question because it doesn't
properly state the testimony. There was no adpage 403 ~ mission by Carter or any other witness that the
architect abandoned the work. The evidence was
that the architect was thrown off the job by Mr. Kane.
The Commissioner : Answer the que~tion subject to the
objection.
A. The plywood, which was marine plywood, I would consider it good practice to paint but I don't think it would materially affect the structure. I think it is possibly true that
marine plywood painted, if you got enough down in the cracks,
would tend to help it. On the other hand, I think possibly
the biggest difficulty to overcome was that which has been
pointed out in the testimony, the fact that people walked from
time to time on this roof and plywood panels, and in so doing
the plywood had a tendency to give, in other words, and to
deflect. That deflection would immediately cause any paint

~

.')
,
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that might be around the edge of the ceiling to be loose and
cause it to crack out.

(

(r::...

By Mr. Ashburn:
Q. Was the plywood painted when you saw it t
A. On the end-the top side was.
Q. Mr. McGaughy, at the conclusion of your :findings made
under your employment by the owner, did you offer to check
with Messrs. Spigel and Carter concerning the determination
which you had reached?
page 404 ~ · A. What I did on that was this: I made a preliminary check and found that the columns appeared to be very much overload~d, at which time I talked
to Mr. Carter in Mr. Spigel 's office and showed him the preliminary calculations on several columns and told him that,
in my opinion, they were very much overloaded, dangerously
so, and if my calculations were wrong be could enlighten me
and tell me w~ere I was wrong and I would be very glad to
entertain that and listen to that. I said that I would wait a
few days before hurrying the preparation of the final report
so he could talk it over with Mr. Spigel, and I didn't hear any
more from him and I made the final report.
Q. At the last day of the hearing in this matter Mr. Carter
undertook to explain to the Commissioner in the record what
section modulus meant. He undertook to make calculations
to determine section modulus. Did he do it correctly, or not!
A. No, I think he didn't do it correctly.
Q. Can you be more specific about that Y
A. I am sure he didn't do it coITectly if yon want to put it
that way. I think I can prove it was very definitely incorrect.
The point in question was on a six inch pipe column what was
the section modulus. My tables on pipe column section modulus is not g·iven, but the moment of inertia is given. The mo.
ment of inertia from his table is 28.4 inch, %,
page 405 ~ _which is from the fourth column.
By the Commissioner:
Q. I didn't get that.
A. I said from the tables the section modulus is given as
28.4.

Q. That is the moment of inertia Y
A. Yes. Referring here to the American Institute of Steel

Construction-

.

.

.
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By Mr. Ashburn:
Q. The manual f
A. The manual. Page 6 says, '' List of symbols.'' Under
S it says, "Section modulus," and after that in brackets it
says I/c. In the same list I stands for moment of inertia, and
the small c is given as the distance from the natural axis to
the extreme fiber from the center of the· pipe column to the
outside edg·e of the pipe column. A six inch pipe column has
a diameter of 6.625 inches and, in other words, the c factor
is the calculation of the outside diameter, and if you divide
28.14 by 3.312 you will get it as 8.5 which is cubed in 9.3.
Q. Is the document which I have in my hand the report you
made to the owner Y
A. Yes, sir.
Q. And is it as to the contents of that report you have testified here?
page 406 ~ A. Yes.
Mr. Martin: We object to such a question as leading and
improper.
By Mr. Ashburn:
Q. Did you append to that report certain exhibits illustrating the inadequacy of the members shown in the design f
A. Yes.
Mr. Martin: Same objection.
Mr. Maupin: We object to its introduction.
Mr. Martin: _Also except for the reasons stated.
(The report was marked ''Exhibit 64.'')
Mr. Ashburn: You may cross examine.
CROSS EXAJ\iIINATION.
By Mr. Martin:
Q. When were you employed by the defendant in this case Y
A. It was either the latter part of October or the first of
November. Accurately I don't know because there was a
lapse in there because I didn't accept the undertaking until
I had communicated or talked with Mr. Spigel. ~ wrote Mr.
Spigel about the matter at that time. I haven't
page 407 ~ the letter with me. I don't know :whether he has
it.

,..'."_:?~~~
·-;~
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Q. Approximately when did you accept employmentf
A. It was in November.
Q. This suit apparently was brought the 12th of November.
It was after suit was brought, was it?
A. That is correct, just before that or very close to it.
Q. You were employed to look over the matter to be a witness for the defense, were you not?
A. My instructions were to examine the structure and find
any discrepancy and if the desig·n was faulty .
. Q. Did you do that work Y
A. I did.
Q. You said the steel that was salvaged was worth about
$2,000.00?

A. That is approximately correct.
Q. You never offered that back to the Globe Iron people,
did you, but just kept it and used it?
A. It was not my steel to offer back to anyone. I was told to try to salvage everything possible out of the existing structure.
Q. You were told that by the defendanU
A. Yes.
Q. You made no explanation to the Globe of any sort, did
youY
page 408 ~ A. I offered Mr. Mednick the same invitation
I offered to Mr. Spigel, that he could see the report and discuss it with me, and he said be didn't see any particular point in doing it. He also said to me at that time be
didn't design the structure and he was not responsible for it
one way
the other.

or

By the Commissioner:
Q. Mr. Mednick, Sr. f
A. Yes.
·
By l\fr. Martin:
Q. "\V11en was that conversation?
A. In November because at that time he furnished me with
the sl1op drawings. We used the shop drawings on November
·22nd. It would l1ave been before that.
Q. You spoke of the brace to column P-1, I believer
A. Yes, the brace to P-1.
Q. As s4own on the architect's drawings?
A. It is not shown on the architect's drawings. It is shown
on the shop drawings.
Q. It is not on the architect's drawing at all t
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A. That is correct.
Q. I think you said that the whole plan of the architect was
totally unworkable f
.A.. That is correct.
Q. I think you said that no matter whether they
pag·e 409} put in six inch columns in four instances where
they had put in four it would not have made it
work anyway 1
A. That is correct.
Q. You spoke of some anchor bolts, I believe, and that some
of the steel columns were not placed in the proper place. Who
puts in the anchor bolts 1 That is not done by tl1e steel man
at all, is itY
A. Usually it is done by the general contractor. I don't
know who did it in this case. I didn't see the job until after·
wards.
Q. The steel columns were put where the bolts were placed T
.A. Yes.
Q. The refore, you could find no possible misconduct whatever of the Globe Company except for the installation of four
four· inch columns where there should have been six inch columns?
Mr. Ashburn: Does that call for a conclusion of law?
They were not within the allowable tolerance.
lvfr. Martin: This is cross examination.
Yr. Ashburn: I object to it for the reason it calls ror a conclusion of law.
A. Would you mind repeating the question7
( The question was read.)
page 410}

A. My answer to that would have to be this, Mr.
Martin, that at the time I examined the structure,
and I want to make it clear Mr. Mednick was not there, but
at the time I examined it 2/3 of the columns were out of plumb
and not in accordance with the American Institute of Steel
Construction specifications which he agreed to follow.
Q. That was about how long after he left the job?
A. That was November 22nd we started the examination.
Q. That was after the whole structure was out of plumb?
A. Quite a bit of it was because these dimensions were entered about the same time.
Q. You said the pressure was 20 pounds per square foot!

.""
\

j
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A. Yes.
Q. That was based on a wind gale of 60 miles an hourf
A. Roughly, yes.
Q. You make no claim there was any mch wind as that -at
any time last summerf
A There was none last summer that high ..
Q. When you communicated with Mr. Mednick yon stated
your work was regarding the design before you examined the
place itselff
A. My purpose was both to examine the design and the construction. If I misled Mr. Mednick on that it was not inten-·
tionaL I don't remember the exact words I said to him, but
I think it is reasonable to assume that when you
page 411 } ~xanrine a structure for something done wrong
you have to examine both the design and the construction.
Q. Yon phoned him before yon examined it at all f
A. Yes.
Q. Yon didn't take up with him the various little defects
you have mentioned today!
A. I didn't know of them at tbat time.
Q. The American Institute of Steel Construction booklet
you referred to is the same as the one we have, I imagine T
A. I think that is correct.
Mr. Martin: I would like to put this in evidence but I want
to keep it for the present because I would like to refer to it.
Mr. Maupin: I don "t object if you will give me access: to

it.

The Commissioner: That is Exhibit 65.
lfr. Martin: That is all my cross examination for today.
I may want to examine him further after I read the evidence.
Mr. Maupin : We would like to reserve our cross examination as there has been a great deal of testimony here. I would
like to have the privilege of cross examining the witness at a
later date.
Mr. Ashburn: I have no objection to that.
page 412 } The Commissioner: Counsel for the defendants reserve the right to cross examine at a later
date.
Mr. Maupin: We are not the defendants here.
The Commissioner: Correct that. Mr. Maupin and Mr.
Martin reserve the right to cross examine later.
And further this deponent saith not.
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called as a witness on behalf of the defendant, having been
first duly sworn, was examined and testified as follows:
By Mr. Ashburn:
Q. Mr. Kane, state your name, your age and place of residence, please.
A. Jack Kane; I am 44, and I have a residence at Virginia
Beach and Norfolk. ·
The Commissioner: Talk a little louder, please, sir. Everybody wants to hear you and it is very essential that the
lawyers and all of us hear you.
The Witness: Shall I repeat thaU
page 413 r The Commissioner: No. I got it but with a
little difficulty.
By Mr. Ashburn:
Q. What is your connection with the Surf Beach Corporation¥
A. The Surf Realty Corporation.
Q. The Surf Realty Corporation 1
A~ At the time this work was done I was president of the
Surf Realty Corporation.
Q. Whatever you did or contracted for in connection with
this work was the act and contract of the Surf Realty Corporation 1
A. Yes.
Q. Mr. Kane, state, please, your first connection with Mr.
Bernard B. Spigel in connection with the program which the
Surf Realty Corporation deemed necessary. Just tell the
Commissioner in your own way bow it came about and what
it wasY
A. Due to the Court order to remove the existing structures
in the 20 foot lane, I heard of Mr. Spigel throug·b some members of the club. I didn't know him very well. I phoned him
and explained to him the Court. order and asked him whether
be would undertake to do the work. He told me that he would
and would come.down to the club that day. When I met Mr.
Spigel we naturally pointed out the lane in quespage 414 r tion and the work that bad to be done to remove
the structures, and I asked him would be take the
entire supervision of demolishing the building, removing the
obstructions, and building anything that we would decide on
later on to replace the indoor room that we had for inclement
weather.
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Q. As I understand it, the indoor room would necessarily
be deh10lished in clearing· the lane?
A. That is correct, sir. ·we also discussed at that time the
question of building a new building or some type of covering
for the outdoor dance floor, but the conclusions of it were left
open to this effect, that we would go ahead and clear the lane
'first and then decide on what building· to replace that indoor
room with. I left all of the details to Mr. Spigel and he suggested the contractor for the job. He also told me that day
that he would assign Mr. Carter to handle everything at the
Surf Club.
Q. Did he undertake the responsibility for the accomplishment of the purpose that you had in mind?
A. Yes, he did.
Q. And said he would assign Mr. Carter to the job?
A. Yes.
Q. Did you know Mr. Carter at that time?
A. I had never met him.
Q. ·what next occurred f
A. Mr. Spigel or Mr. Carter evidently got in
page 415 ~ touch with Mr. Gregory and he sent some men
down, I believe the following day or two clays
later. I don't remember the exact time of it, but I believe it
was on the 20th we started the construction or they started
work to clear the lane. Mr. Carter came down in the interim
and, as I said before, we discussed clearing the lane first.
That was the first work to be done.
At the time l met l\Ir. Gregory, in our general conversation
we decided we would go ahead and remove the obstructions
and as soon as that was clone that-in the meantime Mr.
Carter would have something· to replace the indoor room that
we were going to replace and we would then set up a contract
necessary for the general job. Of course, at tl1e time we had
no idea what money we were going to spend, or whether we
were just going to remove the obstructions or what we were
going to do, but it was understood at that time that when we
did decide what work was to be done we would set up a contract for the general contractor. While the work was going
on removing· the obstructions we discussed the question of
building something to replace our indoor room with J\fr.
Carter. I never saw l\Ir. Spigel after that except one time.
In discussing the thing with l\:fr. Carter I said to him that
what we wanted to build was something for inclement weather,
that it didn't have to be an elaborate building· but something
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we needed where we could move our people in
page 416 } case of rain.
Q. ·when you say "our people", are you refer·
ring to your customers?
A. To our customers, our members and guests.. Mr. Carter,
in discussing the thing·, told me about a sliding roof he had
seen or rather knew of at Bocoratan, Florida, the Bocoratan
Club. I did mention at that time it would be nice if we could
build something to cover the outdoor dance area and he said
it would be a very good idea because there was one in existence that he had knowledg·e of in Bocoratan. I explained one
very, very important factor to him at that time, and that was
this, that our season at the Surf Beach Club is very short. It
terminates on Labor Day. We open on Declaration Day and
close Labor Day.. I told him that if we could get this lined
up and built by -Aug·ust 1st we would g·o ahead with it that
season, but if we could not get it completed by that time it certainly wouldn't pay us to do any construction work except
clearing the lane until we closed, and then we could decide
what we were going· to do.
By the Commissioner:
Q. What was the time of this conversation!
A. The time of this conversation was during the month of
June but I don't know exactly tlie time because Mr. Carter
was there practically every day. He told me to give him a
few days time and he would check into it and see what materials were available, and he would g·et in touch
page 417 } with all sub-contractors necessary and would have
everything· lined up and give me an answer. At
the time I got the answer, if I remember correctly, we had the
lane cleared, at the end of June. He told me he would be able
to gunrantee the structure would be up by August 1st, and
we decided on August 5th. That was the latest date that the
structure would be built and be in workable order, completely
finished. I again expressed to him that if it couldn't be completed bv that date we would leave it until after we closed
when we would have the entire winter, fall and spring to do
it. He assured me we would have a good working sliding roof
that would definitely take the place of anything else we migl1t
have in mind, and that it would be an outstanding thing for
the club.

'"",.··.·
\
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By Mr. Ashburn~
,
Q. Did you, yourself, have any knowledge of architectural
matters or design y
A. None whatsoever.
Q. Did you rely upon the representations of Mr. Carter,
::M:r. Spigel 's employee, in your decision to take the course
that yon didf
A. I certainly did.
Q. What happenedf
A. Well, Mr. Carter came back, as I said, and when he came
back he told me he had made all arrangements necessary to
start the construction immediately. I said, '' If you can build
it by Aug-ust 1st or the 5th at the latest, we will
page 418} go ahead," because we had approximately five
weeks of operation left, and had some very outstanding orchestras booked.
Q. Who were they 1
A. Guy Lombardo and Sammy Kaye.
Q. Some of your best orchestras were scheduled for a time
subsequent to August 5th Y
A. Yes.
Q. What discussion was there at that time as to what this
structure Mr. Carter had designed would cost Y
•
A. I asked Mr. Carter what the approximate cost would
be of the structure because I explained to him that I had an
idea of how much money I wanted to spend and I wanted to
know before we started building, and he told me that the steel
at that time would cost approximately $7,000.00, that the
motorized equipment necessary to move the panels would be
$1,500.00, and tlmt the general contracting work, carpentry
work rather in the general contract, the carpentry work, foundation work and all other work necessary to the structure
would bring it up to a total cost of $15,000.00 for the retractiole roof, and he estimated the balance of the cost approximately $7,000.00 for clearing the land and other work that
still had to be finished by the general contractor ; in other
words, a total of $22,000.00. When we discussed the figure I
said I would be willing to go ahead on that basis, and Mr.
Gregory was there and we discussed it with him,
page 419 ~ too. He thought it might run a little over, and
we discussed his fee at the time as general contractor.
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Mr. Maupin: There is a written contract here with Mr.
Gregory that has been put in evidence, and we object to any
evidence which tends to alter the written contract.
The Commissioner: There is no written contract between
Mr. Spigel and Mr. Kane.
Mr. Ashburn: I can assure you there will be no evidence
tending to alter the written contract. This is simply an explanation of how the contract came about.
A. (Continuing) I discussed the question of the contract
with Mr. Gregory at that time and we arrived at his fee of
approximately 10% of the total cost, or rather put it in the
form of cost plus 10%, but Mr. Gregory sug·gested a :fixed fee.
He said be would like it better that way and I agreed with
him. He had this contract drawn up by Mr. Ackiss.
By Mr. Ashburn:
Q. You refer to Mr. P. W. Ackiss, one of his counsel?
A. That is right, and he brought the contract back to·m~.
Mr. Ashburn: Mr. Commissioner, will you let me have Exhibit No. 41
page 420

~

By Mr. Ashburn:
Q. Who selected Mr. Gregory as the general
contractor, Mr. Kane?
A. Mr. Spigel.
Q. Now, you have just said that he brought a contract back
to you?
A. Yes, sir, that is correct.
Q. I hand you a carbon copy of an instrument dated July
6, 1949, marked Exhibit 4, and ask you if that is a counterpart
of the agreement that was brought to you!
A. That is correct, sir.
Mr. Ashburn:
Mr. Maupin:
Mr. Ashburn:
the original, if I

Let me see if I have the original.
This was signed, Mr. Ashburn.
Yes, but I think there was some notation on
can :find it.

By Mr. Ashburn:
Q. You say Mr. Gregory brought the paper to you f
A. Yes.
Q. I assume he brought it in these two counterparts. What
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conversation occurred between you and him at that time, and
who was present?
A. If I recall correctly, I believe Mr. Gregory was present,
and Mr. Pebworth was present.
By the Commissioner:
Q. Mr. who?
A. Mr. Pebworth, Mr. Gregory and myself. At
the time I naturally inquired about Mr. Gregory's part in the
construction of the roof. Mr. Carter advised mepage 421

~

Mr. Maupin: Just a minute. I am objecting to that. The
contract speaks for itself as to what Mr. Gregory's duties
were. He can't vary the contract.
Mr. Ashburn: It is simply to explain the representations
made to him as a contracting party.
Mr. Maupin: There was a contract made and I object to
anything which tends to vary the actual purport of the contract.
By the Commissioner :
Q. Proceed, Mr. Kane.
A. I asked Mr. Carter at the time what l\Ir. Gregory's part
in the construction of the sliding roof would be and he told
'me he would be g·eneral contractor on the job and would see
it w·as done rapidly and, of course, would do all the necessary
work to have it put up. Then I questioned the fee of $2,500.00
in the contract, and I told Mr. Carter, '' You told me that the
total cost would be $22,000.00, and after all, basing it on approximately 10%, it would be a fee of $2,200.00. ''
page 422 ~ Mr. Gregory suggested that I call l\Ir. Ackiss on
the phone and discuss it with him, which I did.

By Mr. Ashburn:
Q. Then and there?
A. Then and there. I called him and told him about our
conversation and of the cost being $22,000.00 and 10% would
be $2,200.00, and his answer was, ''That sounds reasonable.
Go ahead and change it, cross it out and we will accept it that
way, and just put in $2,200.00 instead of $2,500.00.''
Q. Was that done?
.A. That was done at that time.
Q. In the presence of Mr. Gregory and Mr. Carter?
A. In the presence of Mr. Gregory, Mr. Carter and Mr. Pebworth.
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Q. And the instruments were signed f
A. That is correct. If I recall correctly, a few days later

Mr. Carter came back with a contract for the steel. The first
thing that I questioned him about was why did I have to sign
a different contract with anyone else when I had signed a contract with the general contractor. Mr. Carter informed me
that this is the general practice in all construction work, with
which I am very unfamiliar, and I signed a separate contract
for the structural steel work. When he showed me the contractQ. The proposed contract?
page 423 } A. The proposed contract for the steel, it was
for a figure, I believe, of approximately $8,300.00.
I don't remember the exact figure. Immediately I questioned
him as to that, that the estimate which he bad submitted was
$7,000.00, the estimate which he submitted at the time he gave
me the total cost and I told him to go ahead with the construction. I wanted to know why it was $1,300.00 higher than he
had told me. He said he had some proposals out and that was
the lowest bid. The following day he brought me another
contract with the Globe Iron proposal for $1,648.00, something
like that, sixteen-hundred and some odd dollars, and again I
questioned him as to the cost of the steel because instead of
$7,000.00 it was close to $10,000.00, and he said that was work
necessary to construct the other steel. Naturally, I was upset about it. The first contract had had a line in there about
any additional work would be paid for extra, that any extra
work would be paid for additionally. I forget the exact wording of it. I told him at that time, "I am not going to sign that
contract under these circumstances, and I will only sign it
for this final figure in there for the steel construction,'' and
I crossed out the line in his presence.
Q. Let me interrupt you. I hand you a paper dated July
13, 1949, designated "Proposal contract", l1eaded Globe Iron
Construction Company, and ask you1 if that is the counterpart
of the original which you signed, and whether you
pag-e 424 } signed this counterpart?
A. That is correct, sir.
Mr.. Ashburn: I would like to compare it with the draft of
tl1e same instrument introduced by the Globe Iron Construction Company, Mr. Commissioner.
The Commissioner: I apparently have two exhibits, 23 and
24.
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1'Ir. Ashburn: We are coming to the second one.
By Mr. Ashburn:
Q. Exhibit No. 23 previously introduced, Mr. Kane, contains lang.'llage in there, '' Any other work that we may be required to do to be paid for additionally,"' with a line nm
through that lang'Uage in pen, and the counterpart shows the
same.
A. That is correct.
Q. Is that what you referred to when yon said you struck
that ouU
.A. Yes, what I struck out in the presence of Mr. Carter and
told him that would be the only way I would sign this contract
because with that line in it I felt there was no price at all.
Q. Yon mentioned a second paper. I hand you the counterpart of a paper dated July 14, 1949, and one draft of it has
been introduced by the Globe Iron Construction
page 425 ~ Company as Exhibit No. 24. Can you state
whether or not the papers dated July 13th and
the papers dated July 14th were signed by you at the same
time although they bear different dates Y
A. I can't recall whether I signed them the same day. I
believe I signed them the same day, but I could only-no, I
think I signed them separately, if I remember correctly.
Q. You don't know?
A. I don ,t remember to be exact.
Q. Yon were saying what about the one which bears date
of July 14th!
A .. I remember this was brought to me at a Tater time, probab}y a day later or later that day, but I didn't get them both
at the same time. Naturally, their estimating the cost at $7,000.00 for the steel construction and with this additional cost
it brought the steel construction to $10,000.00, and that is the
reason I crossed out the line in the other contract and signed
it under the agreement there would be no additional cost for
the work done..
l'Ir. Ashburn: I deem it unnecessary to offer these copies
since they are already in as Exhibits 23 and 2.4..

By Mr. Ashburn:
Q.. You may proceed, ifr. Kane. What then occurredf
A. Mr. Carter evidently took the contracts back to Mr .. Mednick.

·
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Q. You didn't see any representative of the
page 426} Globe Iron Construction Company at the time
when you signed those two papers 1
A. No, I never did. I never saw any reprnsentative of the
Globe Iron Construction Company until the first delivery of
steel was made on the premises. The work was progressing
very slowly. I didn't see any action at all on the sliding
roof, and naturally I was phoning Mr. Spigel 's office and raising the devil with Mr. Carter every day because he realized,
of course, our conditions since if we didn't get the structure
by August 5th there was no purpo~e in having it for the late
season. He told me he was pushing it every way he could.
Some time after that some work started; in other words, the
contractor was doing the preliminary work and the f oundations.
Q. You are referring to Mr. Gregory?
A. Mr. Gregory, and then some of the preliminary steel
work was being done by the Globe Iron men.
·while the work was being done Mr. Carter came back one
day and said, "What do you think of these people wanting
$8300.00 for the motorized equipment?'' I hit the ceiling. I
thought everything had been arranged for. The motorized
equipment had not been contracted for or estimated, and I
was under the impression that this was all done when he came
back and told me he could have the work done by August 5th.
He said, "What are you worried about? We
page 427 } will finish the structure in time and we will operate it manually. We can close the dern thing in a
half hour." He said, ''We can operate it by hand awhile and
we can get the motorized equipment. There is a local company here that will build it for the approximate figure I told
you. I am in touch with them now," and he mentioned Mr.
·wnson 's name.
Thereupon, at 12 :45 P. M., a recess was taken to 2 :15 P. M.
page 428 ~

AFTERNOON SESSION

Met at close of recess.
Present: Same parties as heretofore noted.
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resumes the stand for further examination, and testified as
follows:

f

By Mr. Ashburn :
Q. Mr. Kane, can you pick up at that point we left off?
A. Yes. The work continued, but I don't recall how much
time went by when-let's see-I am trying to remember when
the-when we contacted the Wilson Company.
Q. First, was the structure erected by August 1st?
A. No, it was not.
Q. "\Vas it erected by August 5th?
A. No, it was not; in fact, it was never completed. As it
was pictured to me it was never completed as a sliding roof.
All we have had was a bunch of steel.
Q. For how long a period did the workmen continue working on the premises f
-page 429 ~ A. I don't remember the exact date, Mr. Ashburn, but they kept working until I wrote that
Jetter.
Q. The one that is in evidence already f
A. The one that is in evidence. Here is what made me write
the letterQ. Let's get the letter out, please. You were mentioning
Exhibit No. 11; is that correct, Mr. Kane!
A. Yes, sir.
Q. And you were about to comment on it. You said, "Here
is what made me write the letter."
A. The work was progressing but we were not getting anywhere with it. The letter is dated August 15th, and at that
time I believe we had closed the roof for the first time. It
took us approximately three hours to close it with the hand
winches that were installed by the Globe Iron originally, and
after we closed it I would estimate there were approximately
three or four-thousand leak~.
By the Commissioner :
Q. Thousands Y
A. Thousands. It leaked in every possible direction. You
could see daylight between every roof section. In other
words, one panel didn't even lap over the other. It bad no
semblance of a roof; it didn't look like a roof. I think probably we became the laughing-stock at the Beach
page 430 ~ with it. Every time we attempted to close it people. would run out from under it, and it was so
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noisy and shaky it sounded like an explosion and people
would be afraid to stay under it, which I didn't blame them.
When we did close it it was the most grotesque looking struc..
ture you ever saw. ·when I would consult with Mr. Carter
and would say, "Look, this is not the way you pictured it,,,
he would say, ''Jack, all you have to do is to have some faith
in me." Unfortunately I had faith but I didn't see what
good it did when it was finished. We wrote this letter to
Mr. Spigel. In the· meantime-I am trying to reconcile the
dates. Before writing this letter I believe I phoned Mr. Gregory several times and phoned ]\fr. Spigel several times but no
one came down to sit down and discuss the thing at nll. After
I wrote this letter I believe Mr. Mednick phoned me that he
would get his son to come down to discuss the matter with
me. Of course, their only interest in the matter, as they put
it, was that they were not responsible for any design at all,
that they had no interest in the design as to whether it was
workable, or not, that all they did was to construct it according to plans. I had no technical knowledge to know whether
they did, or not, at that time. I wrote this letter and got the
answer from Mr. Spigel as is in evidence, and I answered
that letter in this manner: When I asked )fr. Spigel not to
answer by letter, I invited him down and wanted
page 431 ~ him to see the structure on the premises and let
him show me how it could have been worked or do
something with it. That is the last I ever heai~d about it from
anyone. I was never presented with a bill by anyone except
Mr. Mednick, I was never called about collections until :Mr.
Ackiss called and told me they were going to file liens.
During the month of ,July while the work was progressing,
several times I approached Mr. Gregory and asked him if he
needed any money. I have a witness to that. Mr. Pebworth
was there with me, Mr. Minor, Mr. Gregory's foreman, was
there when I asked him if he needed any money and he told
me, "No, when it is ready I will ask you." The first week in
August J\fr. Gregory asked me for some money. I asked
him, "How much have you spent so fart" He said, "Ap])roximately $6000.00." I said, "Do you have any bills for
thaU" and he said, "I have but haven't gotten them together." The day that he asked me for money my checkbook
was in Norfolk with our accountants, Meyer Goodman. The
following day, or two days later, when.we got the checkbook
hack we immediately gave J\fr. Gregory $5000.00. That was
the last time he ever asked me for money, personally, and he

. ..
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never sent us a bill and I never received a bill from Mr. Gregory and still haven't. I didn't have any idea what he spent
or who he paid it to.

/N· ·

Mr. Ashburn: Well, now, if the Commissioner pleaS'e, I
have in my file a carbon copy of the letter dated
page 432 ~ August 22nd which is marked Exhibit 13. Is Exhibit 13 present there t
The Commissioner: Here it is. It appears to be the original from the :Surf Beach Club, from Mr. K~ne to Mr. Spigel.

I

By Mr. Ashburn:
Q. Well, now, Mr. Kane, under what circumstances did you
make your first payment to the Globe Iron Construction Company!
A. The first payment, I believe, was made for the work
on the smaller contract, sixteen-hundred and some odd dollars,
which work, according to Mr. Carter, had been completed
prior to the main sections of the roof structure going up.
The amount was so small that we paid the entire amount,
100% of the contract, sixteen-hundred and some odd dollars.
I don't remember the exact figure.
Q. What was the nature and amount of your next payment
to Mr. Mednick!
A. I believe-I don't recall the name of the bookkeeper
of the Globe Iron Construction Company, but he asked for
some money and I told him I would like to see one of the owners to find out what I am supposed fo do with the bunch of
steel that was sent down to me. Mr. Mednick, Jr., I believe
came down and Mr. Carter was there and we went over the
entire thing and I told them what I had was a bunch of steel
that didn't work, it was not a roof, was ugly, and
page 433 ~ served no purpose whatsoever. Mr. Mednick,
Jr., and Mr. Carter spent over three or four hours
at the club that afternoon consulting each other, and went
over the entire thing and came back to me and Mr. Mednick,
Jr.,. told me,. "If you will look at your contract you will find
that you are supposed to pay 90% upon delivery of the steel,"
and he said, '' According to the contract you haven't done so .. ,.,
I said, '' I will look at it and if is the way it is I win have to
pay you that way.,, I did look at the contract and it was in
there that 90% was supposed to be paid on delivery of the
steel and 10% upon completion of the work. We paid them
90 % the next. day or gave it to them that night. Again I
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stressed the point to him in Mr. Carter's presence that I certainly didn't get what I originally thought I was buying, a
steel roof, that all I got was a bunch of steel, and the words
I used, I recall very well, '' If I wanted to buy steel I would
go down and get some junkyard to sell it to me, and not go to
an architect and have him design a movable roof.''
Q. When did you first get a bill from the Globe Iron Construction Company for the extra item of $925.007 I hand you
for the purpose of refreshing your memory a carbon copy of
a letter which you apparently wrote them under date of
August 15th.
A. I believepage 434 ~ Q. Just a moment. I will let you see the letter.
A. Refreshing my recollection, it must have
been on this date that we sent this letter that we received a
bill for the extras from the Globe Iron.
Q. Did you write the original of this letter under date of
August 15th Y
A. Yes.
Mr. Ashburn: I would like to offer this in evidence, if the
Commissioner please.
The Commissioner: Is there any objection, Mr. Martin Y
Mr. Martin: No, sir.
The Commissioner: Mark it Exhibit 66, the letter from
Kane to the Globe Iron Construction Company. What is the
date of it7
Mr. Martin: August 15, 1949.
Bv Mr. Ashburn:
"'Q. Now, Mr. Kane, did you get an answer to that letter!
A. Yes, I believe I did. About a week later I received thisi
letter that you handed me from the Globe Iron.
The Commissioner: What is the date of that Y
Mr. Ashburn: August 22, 1949.
The Commissioner : Are you offering this 7
Mr. Ashburn: Yes, we offer that.
The Commissioner: That is Exhibit 67.
page 435

~

By Mr. Ashburn:
Q. Do you know the date when the sliding roof
panels were first moved from a retracted position, or the
process rather of moving them from a retracted position out
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to positions that would substantially cover the surface of the
roof!
A. I would say approximately August 10th.
Q. By whom were they so moved in the first instance?
A. They were moved by the Globe people originally.
Q. vVhat method was used to m0ve them Y
A. They had to move the sections to get the plywood on
them and usea a crane that they had on the job at that time
with a steel cable to pull the sections out. They didn't want
to keep the crane on the job too long. I imagine it was a
rented crane.

Mr. Maupin: I don't think we ought to have speculation.
The Commissioner: Leave that out.
A. (Continuing) They moved the crane after that date, and
brought a h&nd winch which the welders welded on the roof
sections, the center of the first panel, and they secured a steel
eable from that winch to the other side of the first panel and
by the method of cranking the winch is how they moved the
panels. The Globe Iron were the people to put the winch
on. Mr. Garter was present at that time, and they moved the
panels enough to put the plywood under it which
page 436 r was quite a distance. Of course, they didn't close
it all at one time. They closed it a little each
time as they needed, and probably it was over a period of two
days they pulled the whole thing out.

By the Commissioner :
Q. Who affixed the plywood T
A. Mr. Gregory's men.
Q. Mr. Gregory's men f
A. Yes. They put the plywood on as the sections were being moved out.
Q. vVhos~ men operated the winch?
A. The first time it was operated by some of the Globe men
and some of Mr. Gregory's men. I think o:ne or two of our
men helped them to.
By Mr. Ashburn:
Q. To supply the necessary man power 1
A. That is right, to pull out the sections. After the plywood was put on Mr. Gregory was going to show us how easy
you could close the roof, and it took us over three hours. The
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only way you could close it was to put man power on each
side and pry it loose with crowbars so the winch would pull
the sections.
Q. Was that done under Mr.. Carter's direction f
A. Yes. He was going to show us how easy it was to be
closed. The weather was threatening that day,
page 437 } and that was the method described to me and it
took over three hours with 12 to 14 men to do it.
·Q. Did he direct the method of closing it t
A. Yes. He showed us how to close it, and suggested our
g·etting another winch. We borrowed another one and welded
it on the other side so there would be two cables pulling instead of one to insure one would not break.
Q. Pulled it from both sides t
A. Pulled it from both sides.
Q. How long do you say it took, the lapse of time, before
it could be closed with the application of man power and two
winches?
A. Three and a half hours.
Q. How many men were involved in that operation.!
A. I would sav between 12 and 14 men.
Q. You say that was done in accordance with Mr. Carter's
jnstructions and under his di·rections given in person 1
.A. That is correct.
By the Commissioner:
Q. Was he personally present at the time?
.A. He was personally present at the time because he was
going to show us how easily the roof could be worked, and not
only that but when we wanted to open it Mr. Carter himself
got on the roof with Mr. Pebworth to show him how easy it
was to get open. vV e couldn't open it.
pag·e 438

~

By Mr. Ashburn:
Q. After it had been closed by the method you
described, it could not be opened again 7
A. No.
Q. The panels could not be farced back in position t
A. No, they would not slide back. Mr. Carter was up there
with a crowbar and Mr. Pebworth was up there with a crowbar, and they had a. few men helping them, and finally the
only way they could get it open was to get a block and fall
and pull section by section with the block and fall.
Q. How long did it take them to get it open then?

,~.,
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.A. I would sEDy an hour and a half.
Q. With a block a:nd fall attaehed on eepaFateiyf
A. Yes.
Q. Was t:he block and fan applied at the places directed by
Mr.. Carter!
A. Yes.
Q. And those manna! movements: of first closing it yon have
described were under his personal directionf
A. He was present at that time to show us how easy it wasl,,
He wanted to show how qnieldy it could be opened.
Q. When did Mr. Carter first bring to your attention the
fact that he had not placed any order :for the mechanical
equipment which ·appa:renUy this design intended to used with?
A. I believe it was some time towards tll.e end
page 439 } .of July he mentioned to me he had just gotten
that estimate of $8300.00 or $8200.00 from some
midwestern eompany. The first part of August we kept after
him to get the motorized equipment and he kept telling us he
was in touch with :M:r. Wilson. After several conversations
with Mr. Carter and not getting any satisfaction on this
motorized equipment,. I called Mr. Wilson personally andl
asked himMr. Maupin: I object to that.

By Mr. Ashburn:
Q. Was Mr. Carter present when yon called himf
A .. I don't think so.·
Q. After having talked with Mr. Wilson did you snbsequently sta:te to· Mr. Carter what Mr. Wilson had said to you f
A. I did.
Q. What did you say to Mr. Carter that Mr. Wilson ha:d
said to youY
A. I told Mr. Carter that Mr.. Wilson had informed me that
under 110 circumstances would he take the job of building anything unless he was given a written gaarantee- that he would.
have no responsibility in the matter at all for tlre simple
:reumn that he was not satisfied with the structure1 and he
didn' think it was safe and he would have nothing to do with

it.

Q. Was that in aceordanc'e with what Mr. C'arfer had said
tc» yo11 aboui Wilson's attitude!
page 440 f A. No, it was not.
Q. What was Mr. Carter"s position when you
repeated to him what Mr. Wilson had said to yout
_
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A. He told me there was nothing to it and he will take care
of it with Mr. Wilson, and he thought he would get something
constructed.
Q. Were you ever subsequently advised that it had been
taken care of or anything bad been constructed Y
A. No, and not only that but Mr. Wilson during the time I
spoke to him, I invited him down and he came down with his
engineer. Mr. Wilson and his engineer came down and went
.over the structure. When they finished I again repeatedMr. Maupin: I object to that, what he told them.
Bv Mr. Ashburn:
·Q. Did Mr. Carter take up with you any further the matter
of procuring motorized equipment either from the J. G. "Tilson Company or any other sourcet
A. No~ he didn't.
Q. While we are on that subject, Mr. Kane, at page 83 of
the reporter's transcript Mr. B. B. Spigel testified that the
electrical equipment or mechanical equipment to move these
roof panels was never purchased because you never authorized its purchase. Is that true, or noU
page. 441 ~ A. That isn't true. We authorized the purchase
from the '\Vilson Company. I believe the price
was $2850.00 for the motorized equipment.
Q. Did Mr. Carter ever say to you that he could get the
electric motors required to move those panels from Texas Y
A. He did mention at one time while he was discussing the
matter with the Wilson Company-I don't know the correct
name of the company-that they were trying to locate certain·
motors and one of them was in Texas, and I offered, if that
was the only one he could get, to haul it myself, to send for it
by truck or car and bring it to Virginia Beach quickly at the'
time. That was the last I heard of that.
Q. Mr. Kane, Mr. Spigel testified that you stopped the work
on this job; is that true, or not!
A. I never stopped the work. The only thing that h3:ppened
was that every time we were discussing something with Mr.
Carter about trying to get the roof working properly he
said, "Well, we will have to try to figure something out."
Every three or four or five days we tried to move the roof it
was getting harder and harder. He did do this, if I remember
correctly, he told Mr. Pebworth just how to put the motor on
one of the winches so it would be easier to close the roof
sections by putting an electric motor on the winch with a
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pulley, and I believe he made a sketch for Mr. Pebworth telling him how to do it. If I remember correctly, he
page 442 } bought the pulleys for it at Sears, Roebuck. It
closed real quick at first and after closing it I believe another two times we could hardly move it at all. They
could uot open it. It would start binding so badly even with
a block and fall-we had to attach the block and fall on there,
on either the north or south end at the sections we were going
to pull open first. We had a steel light pole that we attached
the block and fall to, and we had to stop every few minutes because it was pulling the light pole out of its socket. That is
how hard it was to open these roof sections.
Q. Concerning the matter of the awning to cover the east
side of the structure as it had been designed by Mr. Spigel,
how did that subject first arise Y
A. ·when Mr. Carter suggested building this roof, naturally the ocean side of the structure would have to be closed in,
otherwise we would have no shelter in inclement weather. He
said he would work out some plan for an awning. ·when the
work progressed we called several awning companies antl in
each case Mr. Carter was present when we discussed the awnings, and he suggested some methods of putting the awning
np, and I recall one. At the time we were discussing what
type of awning· to put up }Ir. Carter said, '' It will be a wonderful thing if you can cover the whole outdoor area with an
awning from the channel.''
page 443 ~ Q. The eastern channel 7
A. The eastern channel. He also said, '' If we
can work it out it can be done.'' He said, '' On Sunday after11oons when you have tea dances the sun shines and you won't
have to use umbrellas for people to sit under them in the
:mnshine, but you can let the awning down and they can sit
under that when the l'oof sections are not closed.'' It sounded .
very nice to me. If it would have worked it would have served
the purpose. When l\Ir. Hurst sent his estimator down-I
don't recall his name, and I think Mr. Pebworth is more familiar with it-,-Mr. Pebworth was present and l\Ir. Carter was
there at the time ·when they figured out what type of awnings
to put up and how to put them up, and they gave us an estimate and we accepted it. Then they started to put the awning
up. "\Ve ran into bad weather, and I believe it was Friday
evening. They had not completed the job yet, the Hurst people, and I told Mr. Pebworth to ask them could we drop the
awning and they told us we could.

.-

\,,
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Mr. Maupin: I object to what he said to him..
A. (Continuing) Anyway we dropped the awning. We
turned the awning loose, and it dropped straight down. The
cables of that awning were never tightened and we dropped it
one time and the awning was too heavy. We have numerous
light poles on the outside of the club, the outer deck, and behind that they constrµcted two inch pipe rail, with vertical

page 444 }ht::~~if~t~! tJ/;,! ~~il':!~ tfe8nth~ ~oj~:
0

8

and we immediately cut it loose right away, and
t.he cables were never tightened from the track to the two inch
pipe column.
Q. As to those cables from the track to the outside railing,
who originated the idea of using the cables 1
A. Mr. Carter originated the whole idea. He said we could
use flexible cable or wire., anything like that at certain intervals to roll the curtain down and cover the whole deck. vVe
left it up to him as to how to close in that side of this structure
to make it closed in in bad weather.
Q. You say the idea of covering the outside with awnings~on
cables was only put in practice on one occasion 7
A. That is all.
.
Q. And it was obvious it would not work?
A. That is correct.
Q. And thereafter it was still dropping down in a straight
line or vertically from this attachment at the bottom of the
track!
. A. That is correct, sir.
]\fr. Ashburn: If the Commissioner please, may I have the
Gregory contract f I think is it ExhibitThe Com~issioner : 3 or 4, I. think.

Bv Mr. Ashburn:
·Q. Mr. Kane, under the language contained in
the writing between D. W. Gregory and the Surf
Realty Corporation, dated July 6, 1949, it is provided that all
materials and labor shall be paid for by the owner every 15
days during the construction upon certificate that the mat~rials have been furnished, signed by the architect. Did you
ever receive any certificate from the architect that any of
these materials had been furnished i
A. No, sir, I never received a certificate from the architect
and never received a bill from Mr. Gregory, and never re-

page 445 }

'1,/\\,::.:.
. . . .·:•.
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ceived a bill from anyone except the Globe Iron and Mr.
Spigel's bill
Q. As to James J. Standing, trading as the Princess Anne
Lumber Company, did you prior to the filing of this suit ever
receive any bill from Mr. Standingi
A. The only bill that I ever received from Mr. Standing
was for lumber we purchased that was used in the years 1948
and 1947. We always purchased some lumbe1· from them
:pri01· to opening that we used in repair work,. and that was
June 10th. The statement was dated May 31st. That is the
only thing we ever received from Mr. Standing.
.~

By Mr. Maupin:
Q. 1949!
A.. Yes.
By Mr. Ashburn~
Q. Those are bHis for items which have no repage 446 ~ lation to this construction or his claim of $2,182.72
in this case ¥
.A. Tlla t is correct.
Q. As a matter of fact, did yon even know during the pro._
gress of the work that any lumber had been bought :from
James J. Standing!
A.. I had no knowledge of who furnished the lumber. 'Fbe
only lumber ever mentioned to me was when Mr. Gregory said
he had located t:he marine plywood and he would take care
of it by having it shipped through some local lumber company,,
that they. could not ship it direct, but would designate some
local company. I don't know which one it was.
Q'. lb. Standing testified that he had some arrangement
with you concerning the furnishing of this lumber. Was that
true, or not!
A. It is not true.
Q. Did you ever say to Mr. Standing that you would take
ca1"e of his bin Y'
.
A. I never got a bill from him. The only time I ever saw
him was when he and his wife came to the club. They were
members of the club. He never discussed any lumbe-r and I
never was presented any b.ill. The first knowledge of Mr·.
Standing supplying lumber I had is when Mr. P. W. Ackiss
called me on the phone. I don't recall exactly when it was,.
hat I think in September he .called me on the
page 447 ~ phone and said, '' I have a client here who wants
to file a lien.'' I said, "For whaU" and he said~
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"Lumber." I said, "What lumber?" and he told me pertaining to the work Mr. Gregory was doing. I told Mr. Ackiss
the whole job had been terrible and I was not satisfied with it,
and I was contemplating doing something· about it and would
inform him as soon as we had some knowledge of what we
were going to do about what steps we were going to follow.
Q. That was your advice to Mr. Ackiss as Standing's attorney!
A. Yes.
Q. What reason did Mr. Gregory assign to you for not presenting you with any bills from the material men or for labor?
A. As a matter of fact, up to the time I gave him the $5,000.00 I had approached him several times and asked him if
he needed any money to let us know, saying that I had plenty
of money in bank and would like to give him some. He said
he was checking with Carter, that things were going along
smoothly, and he had been very busy and had not had a chance
to get his bills together. He told me he had spent in labor
something like $6,000.00 or above $5,000.00. That is the first
time I had any conversation with him or anyone regarding
labor, materials or anything else. vVe were trying to get the
job finished, and it was the first week in August,
page 448 ~ I believe, and I don't believe I saw him after that.
Q. When Mr. Gregory stopped his workmen or
at the time they stopped work, did he then come to you with
any bills and request payment¥
A. No. I didn't see him any more.
Q. Were you able to understand thatl
A. No,· I didn't, and I phoned him several times. I wrote
him a letter about the work not being satisfactory. I thought
he ,vould answer that and come down. I invited all of them
down to discuss this matter to see if we could work something
out. The only one that did was Mr. Mednick, Senior and
Junior, came down, Mr. Spigel never came down and Mr.
Carter would drop in occasionally to see Mr. Pebworth. He
didn't see me.
Mr. Ashburn: There is an exhibit here which is supposed
to be an architect's certificate.
The Commissioner: Exhibit No. 9.
By Mr. Ashburn:
Q. Mr. Kane, I hand you an exhibit, No. 9, which purports
to be a certificate by Bernard B. Spigel, the architect in favor
of D. W. Greg·ory for $4,930.43. This certificate, s~ far as I
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can tell, is undated as to the time when it was made out. Diel
you ever see that paper until it was introduced in evidence in
this caseY
A. No, sir.
page 449 ~ Q. Did Mr. Gregory ever present you with that
paper?
A. No, sir.
Q. Did Mr. Spigcl or his employee, Mr. Carter, ever notify
you that such paper had been made out?
A. No, sir.
Q. Now, do you know what portion of the whole work
covered by the general contractor was performed by men who
were on Mr. D. W. Gregory's payroll as distinguished from
those who were on the payroll of the Globe Iron Construction
Company?
A. I don?t.
Q. Something was said about the manner of setting· the
window frames or window panels in that part of the structure
that had no relation to what is here called the retractible roof
structure. What, if anything, do you know about whether the
windows were properly set 1
A. I don't know too much about it except that the windows
leaked and I wrote Mr. Gregory about it, and that was the end
of it. He didn't come and tell me anything about it or see me
about it.
Q. You don't know, of your own knowledge, and don't pretend to· say that they were properly set or improperly set?
A. No. I wouldn't know.
By the Commissioner :
Q. Do you know who set them 7
page 450 ~ A. As far as I know, I know that Mr. Pebworth
did put three windows temporarily in the office
because we had a lot of papers and it was raining in on them.
He just set them temporarily in order to keep things dry, and
as far as I know the rest of them were set by Mr. Gregory's
men.
By l\Ir. Ashburn :
Q. l\Ir. Kane,, you heard Spigel testify, did you not 1
A. Yes, sir.
Q. I think he said something to the effect that you wanted
to borrow $15,000.00 from him and that was when you all disagreed, or something· of that kind. What have you to say
about that statement?
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· A. The only time money was mentioned with Mr. Spigel,
I think, was the second time he was at the club. I believe I
only saw him two or three times during the entire time,
throughout the entire working period. He called me on the
phone one day and told me the roof sections were g·oing to be
sent .d?wn by truck and it would be a ve~y good idea in gettin&'
pubhc1ty for us to make some contact with the newspaper and
liave pictures taken of those panels as they were being delivered, especially showing what they were to be used for. He . ~.
said, "You have some contact with the newspaper. Why don't / ,,
you get them to take some pictures and have them write a
story on it!,, which I did. He came up the day they were being· delivered and in the conversation we were
page 451 } discussing the publicity. He mentioned the fact
tlmt it was good publicity and I asked him who
was getting it, him or me. At that time the sections had not
been put in. I said, '' It ought to be worth ten or fifteen-thousand dollars to you." He said, "I could use it." He said,
'' If I had it you could get it.'' I never asked him to lend me
any money.
Q. Was that a serious conversation or joking?
A. All in a joke.
Realty Corporation?
Q. Now, Mr. Kane, of what value was this structure here
called the retractible .roof structure to vou and the Surf
A. It was of no value. It was a detriment, destroyed the
beauty of our place, it didn't work for the purpose it was constructed, and it was the most grotesque looking· thing I have
ever seen in my life. It obstructed the view from our upper
decks, which I called to Mr. Carter's attention, that it was
being built too high. His only stock answer was, "Have faith
in me and wait until it is finished." When it was :finished I
was aslrnmed to walk into the club and face people.
Q. Was it of any value to you 1
A. None whatsoever. It was a detriment.
Q. The claims against you here total $12,843.98 according
to my calculation. In addition to that sum how ~uch has your
company actually paid out under this general con..
· page 452 } tract?
A. Under the general contract, including everything that was paid for the technical work,, including the
money we paid for the awnings and the _roof work, i~ would
run into, I would say, about $18,000.00, e1g·hteen or nmeteenthousand dollars.
Q. Concerning the roof work, state whether or not it was
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necessary to have some of the roof work redone after it was
first done by a sub-contractor under D. W. Gregory?
A. Yes. The roof work done by the sub-contractor under
Mr. Gregory was all unsatisfactory. It leaked everywhere
and was never completed. The man working for Mr. Gregory
appeared on the job half drunk and disappeared He never
finished it. Mr. Gregory was aware of that. He is the man
who told us to get the American Sheet Metal Company to
finish it. In fact, he had some things made by the .American
Sheet Metal Company people to try to stop the leaks.
Q. Do you remember the amount you paid the American
Sheet Metal- other than what is. involved in the general con- ·
tract!
A .. $750.00.
fl. Do y()u know what the amount was you paid for outside
welding «mtside of the gene::ral contra.et i
A .. I believe approximately $175.00..
Mr. Ashburn: Mr. 1fednicl{, may I nave the
amount that has been paid to the Globe Iron Construction CompanyJ if you have it theret
:Mr. Mednick: $9,118.00.

page 453

f

By 1\ifr. Ashbnrn :Q. $5,000.00 you paid to D. W. Gregoryf
A. Yes, and we paid for the awning wo·1k..
Q. Ho,v much was that t
A. $11150~00 or fifty-three. I know it was eieven-Inmdredl
and fifty S(iJJiletbing.
Q. By process of addition, the total job, if a:ll items had
been paid, would have run to $29',039.98!
A. That is correct. Tha:t was exclusive of the motors, the
motorized equipment1 if we had gotten it.
Q. Or $16,196.00 paid ont, and $12i843..98 claimed in this
proceedingf
A. That is to the best of· my knowledge.
Q. You say that the object of the work thmt you undertook
out there was never accomplished!
A. That is correct.
Q. What was the Surf ·Realty Corporation compelled to do
· to supply the function that this was intended to supply; what
furs been done since then!
.A. We nave taken the stmctnre down and we had to build
a new building with indoor rooms ..
Q. What was that cost!
,•
·-·. 1 . •
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page 454

~

Mr. Martin: I object to this as immaterial and
an entirely different thing.
Mr. Ashburn: I think it relates to the question of damages.
Mr. Martin: A further objection is it is entirely a different
kind of construction from that which was contemplated originally.
~Ir. Maupin: vVe object on the same grounds, and it is res
inter alios acta and has no place in here.

A. I would say approximately $35,000.00.

·

!1}'
i

Mr. Martin: The same objection without repeating it along
this whole line.
The Commissioner : Yes.
Mr. Martin: Is that agreeable!
Mr. Maupin: As to both counsel7
Mr. Ashburn: Yes.
By Mr. Ashburn:
Q. Who was the contractor that built it Y
A. Mr. James Carney.
Q. James A. Carney, general contractor?
A. Yes, and Mr. McGaughy was the designer, engineer and
designer.
Q. About when was that completed Y
A. It was completed on our opening day or the
page 455 ~ day before.
Q. When!
A. May25th.
Q. When was it started, the construction commenced Y
A. If I remember corr~ctly, approximately April 10th.
Q. April 10, 1950, and completed about May 25th, 19507
A. That is correct.
Q. Would it have been necessary or desirable to have made
that construction if this structure designed by Mr. ·Spigel had
ever been _usable for the purpose it was intended?
A. No, we would not have bad to replace it with anything
else.
·
Q. Now, by reason of the non-completion of this structure
designed by Mr. Spigel and the fact that it was not usable,
what damage did you sustain during the period subsequent to
August 5, 1949?
Mr. Martin: Beside the objection already put in., I add the
objection it is too speculative and indefinite.

r,~
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Mr. MlJ.npin; We make the ~ame objection.
The Commissioner: Go ahead.
A. For the period on previous operations during the same

month under the same conditions, it woi1ld be l\ppro~imately
between fifteen and sixteen-thousand dollars loss of business.

·(. ·.• .r'·,..,

.

By the Commissioner:
page 456 ~ QA. IFn wlmAt period ? t
f
A
t th t tl
. rom ugust 1. s or rom ugus 5
o . 1e
closing date over the previous year under similar conditions.
Q. That was before you had demolished p&rt of your building?
A. That is right.

ifr. Ashburn: I think we have some calculations on that,
if the Commissioner please. I don't seem to find the papers

here, but I want to introduce exhibits on that and I reserve
the right to continue the evidence as to tl1e damage sustained
in the summer of 1949 and will present it at the next hearing,
will present the papers at the next hearing' on that subject.
I don't seem to have them here.
I do want to introduce at this time a letter from Mr. Spigel
to Mr. Kane under date of June 18, 1949, for the p11rpose of
showing that he assumed dominion and control of this pr9ject
and accepted employment for that purpose!
The Commissioner: From Spigel to Kane?
Mr. Ashburn: Yes.
The Commissioner: What is the date of it f
Mr! Ashburn: June 18, 1949.
The Commissioner: Exhibit 68.
page 457 ~ Mr. Ashburn: You mqy inquire.
CROSS EXAMINATION.

By Mr. Martin:
_
Q. Without waiving objections: The building that you
finally put up was a closed in building entir~ly, was it Y
}fr. Ashburn: You mean in 1950¥
Mr. Martin: The one put up by )Ir. Carney.

A. Solid building¥
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By Mr. :Martin:
Q. Solid building?
A. Yes.
·
Q. With a solid roof?
A. Solid roof. It is a permanent building open on one side.
Q. On which side is it open?
A~ It is open on the south side.
Q, Mr. Spigel was the architect in charge of the whole job,
waa be not?
A. That is correct, sir.
Q. Ifo l'Cpresented you in the entire transaction 7
A. 1\fr. Spigel 7
.

Q. ):es.

A. He assigned Mr. Carter to the job and I had
page 458 } all of the dealingE; and conversations, with him
after the first one with Spigel.
Q. He was Mr. Spigel's representative!
A. Yes.
.
Q. :M:r. Spigel and his agent, Mr, Carter, were in full charge
and fully authorized to act for you?
A. That is correct.
Q. I think you said something about Mr. Mednick's people
left about tbe 10th of August. Aren't you mistaken, and
didn't they leave before the 4th of August and render a bill
on August 4th?
A. I don't recall, Mr. Martin.
Q. You are not sure about tllat f
A. No, I could not recall the dates that close, sir.
By Mr. Ackiss:
Q. What was the time element in clearing the right of way
in the suit in which l\Ir. Ashburn and Mr. Maupin appeared
for Mrs. James?
A. The time element as to clearing the right of way?
The Commissioner: They both didn't appear for Mrs.
James, did they¥
Mr. Ackiss: Yes, sir.
·
The Commissioner : They were together then 7
Mr. Ackiss: Yes.
A. You mean the time the Court allowed- me?
page 459

~

By Mr. Ackiss:
Q. Yes.
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A. 30 days.
Q. It had to be done between June 18th and July 13thf
A. Started June 20th.
Q. When did you first get in tonch with Mr.. Spigel with
reference to taking this job, do yon recall V
A. I think aronnd the 15th or 16th of June.
Q. In the same conversation did you not tell him you wanted
him to appear before Jndge !'Anson the next day for the purpose of getting an extension of time for the clearing of the
right of way?
A .. I didn't ask him to appear for getting an extension of
time. I asked him to appear and see if he could arrange for
a suitable length of time for us to do the work because no time,
I think, had been set as yet.
Q. He did appear, however, on the next day in your behalf',
did he not!
A. Yes.
Q.. Didn't yon file a plea at tlrnt time asking the Court to
extend the time for the clearing of the right of way until after·
the season, or September 5th, 1949 f
A. I believe we did.
Q. Didn't you tell M;r. Gregory after they went on the job
to make some effort at clearing tlie right of way,.
page 460 ~ that you wanted to get by the 1949 season f
A. I didn't do it in that way. We were negotiating with :M:rs. James about settling the matter and I told
them to go ahead with the work and I would let them know
depending on what we did with Mrs. James.
Q. Did you not some time aronnd the first of July take Mr..
Gregory and l\fr. Spigel, or did they not go with you as witnesses for the purpose of getting a further extension from
Judge I'Anson T
A. In the case I just mentioned, yes.
Q. How long an extension did you want then f
A. I believe it was 20 days or 21 days, something like that.
Q. Didn't the Court extend it from July 13th to July 20th T
A. They gave seven days.
Q.. Didn't you again appear and ask for a further extension for clearing the right of way!
A. No.
Q. Was not the right of way cleared on or before July 27,
1949!
A .. It was cleared the dav before the Court set. ·1n other
words, it was cleared, I think, a day or two days before the
Court had set as our last day.
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Q. Now, during the first week of July, 1949, did
you not tell Mr. Carter and Mr. Gregory to hold
up everything, that you were going to get together with Mrs. James T
A. That was the end of June, not the first week in July.
Q. At that time was the retractible roof contemplated"/
A. I had discussed some things with Mr. Carter who was
supposed to do the work on the designing.
Q. But you didn't succeed in dealing with Mr. Ashburn and
Mr. Maupin at that time; if you had you would not have had
to build the roof T
A. That is correct.
.
Q. At the time you signed the contract with Mr. Gregory
had you discussed with Mr. Gregory at any time anything with
reference to a retractible roof t
A. Yes, he was present when we had the discussion, and
he told Mr. Carter in my presence that he didn't know too
much about steel work, and Mr. Gregory told me he was a general contractor and he was responsible for the work.
Q. You read your contract when you signed it?
A. Yes.
Q. Did you look at the plans attached to the contract T
A. No, I didn't. I can't read plans.
Q. Don't you know the plans didn't cover the retractible
roof¥
A. There were 110 plans attached to the conpage 462 } tract.
Q. Did you see any retracti"ble roof on the
plans?
A. No, I didn't see· any plans. I saw sketches submitted by
Mr. Carter.
Q. _When was the first time Mr. Gregory sent a~y men down
on this job?
A. I believe it was on the morning of June 20th.
Q. Were you there thereafter every day from the begining of the construction until the time his men were run off the

page 461

~

joM

A. I was there every day. I have been there every day this
season.
Q. Did you ever say anything to Mr. Gregory that his work
was not being properly done up until the time that he was run
off the job or his men were t
. Mr. Ashburn: I object to that "run off the job" business.
We don't consider they were run off. The correspondence
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shows Mr. Gregory was invited to confer about what was
necessary to be done to make it workable. He didn't come
down there.
Mr. Maupin: We contend he was run off the job.
Mr. Ashburn: We contend they were not.
The Commissioner: You have reference to the letter of
August 15th Y
page 463 ~ Mr. Ackiss : Yes, sir.

(~.

By Mr. Ackiss:
Q. Did you or did you not?
(The question was read as follows: "Did you ever say
anything to Mr. Gregory that his work was not being properly
done up until the time that he was run off the job or his men
wereY")
The Commissioner: He is referring· to the letter of August
15th. Did you write Mr. Spigel f

A. I never run the men off the job first, and secondly I
ditln 't .discuss it with him. He was very rarely there.
By Mr. Ackiss:
Q. Did you authorize any of your agents to fix the windows Y
A. Mr. Minor never came back to fix the windows. The
only thing· he ever came back for was to fix a piece of cornice.
We were practically at the closing of the season, and I told
him it was not necessarv.
Q. During the time of the construction of the steel work did
you see Mr. Gregory at any time doing any supervisingT
Mr. Ashburn: You mean personallyt
Mr. Ackiss : Yes.
A. I don't recall seeing Mr. Gregory personally supervising, but I recall seeing 1\Ir. Gregory discussing
page 464 ~ very many things with Mr. Minor, his foreman,
the steel foreman on the job and Mr. Carter..
They discussed lots of things every day, I don't know what.
By Mr. Ackiss:
Q. Were you ever present with Mr. Carter, Mr. Gregory
and I think Mr. Minor in which Mr. Gregory made the state-
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ment to Mr.. Carter, "You know I don't know anything about
steel work and I am not supposed to supervise iU"
A. No, he never made that statement.
Q. Do you deny being present at the conversation f
A. I don't deny being present at some conversations but
that statement was not made.
Q. What statement did you make on July 27th to Mr.
Gregory or in his presence when the right of way was finally
cleared f
A. My statement was, ''Now that the lane is opened up they
can do what they want with it."
Q. Who could do what they wanted with it?
A. Mrs. James.
Q. Didn't you say, '' Mrs. James can go and stick it-" Y
A. I didn't use that expression. I don't use that kind of
language.
Q. Did you say the only thing not completed was some cornice work and one or two small items?
A. No.
Q. ·when did you first discuss anything with
page 465} Mr. Gregory with reference to the roof?
A. He was present on several occasions with
Mr. Carter. Carter was the one discussing it, about designing
the roof, and he is the one I asked at the time the steel contract
was presented to me why I had to sign a contract with the
steel people if I had a contract with the general contractor
to cover the whole job.
Q. When did that conversation take place?
A. Some time in July.
Q. Can you say whether it was the first or second week?
A. I would say about the first weeks, within the first two
weeks.
Q. If it was in the first two weeks it was after the contract
was signed, wasn't iU
A. After the contract was signed with Mr. Gregory, but
that is the time the contract for the steel was presented.
Q. I am talking about with Mr. Gregoryf
A. The contract had been signed with Mr. Gregory after
the design-not the design but the sketch of the retracible
roof was shown me and described to me, and in that conversation I asked ::M:r. Carter what Mr. Gregory's position would be
in this job and he said it was that of general contractor.
Q. Did you ever make any objection to Mr. Gregory with
reference to defects in his work or the manner in which he
was doing it?
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.A. I made objections to Mr. Minor., When the
first columns were put up on the east side of the
structure Mr. Pebworth came to me and said, "They are putting the columns up out of line.'' I went over to Bill, to Mr..
Minor, the foreman for Mr. Gregory, and called one of the
steel men over and pointed it out. I told him they were out
of line·.
page 466

By the Commissioner:
Q. The steel columns f
A. The steel columns, and they told me that when they put
the track up on the top they adjust it.
By Mr. Ackiss : '
Q. ·who were yoti talking tof
A. To Mr. Minor who was foreman on the job for Mr..
Gregory, and one of the steel men was standing by.
Q. When was thaU
A. That was some time in July.
.
Q. All right. Now, when you paid him on August 12, 1949,
did you go over that matter with Mr. Gregory!
A. No, I didn it ..
Q. Why didn't you f
A. I took it for granted it would be adjusted. I am a layman and don't know anything about construction work.
Q. Did yon pay any of the material bills that were provided
for in your contract with Mr. Gregory t
page 467} A. I was never presented with a bill for anything. I was told by him he had spent approximately $6,000.00, but that was the first we·ek or ten days in
August when I gave him the $5,000.00. That was the only
conversation I ever had with Mr. Gregory personally about
money.
Q. On your direct examination you said you saw Mr..Gregory around-I don't recall what date, but that you asked him
if he didn't need money Y
A. During the construcfam worl{, during Jnly, the early
part of July.
Q. He came in the first of Augrrst1 approximately1- and said
he wanted some moneyt
A. Yes.
Q.. YQu said on direct examination that your books were
with yom bookkeeper and it would be two or three daysA. That is correct.
·
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Q. As a matter of fact, didn't you tell Mr. Gregory, "I am
a little short of money but I will pay you something!"
A. No.
Q. Why wa~ it you waited until August 12th to pay him T
A. He made the request some time in August, probably
around the 8th or 9th.
Q. You only wanted one or two days from the first of
August to get your books to give him a checkY
A. I didn't say the first of August. I said the first ten days
in Aug·ust.
1mge 468 ~ Q. You said on direct examination that on the
first of Aug·ust he was in there to get money and
you told him your books were with the accountant in Norfolk
and it would take two or three days to get him a check!
A. I don't recall saying the first of August. If I did I
meant the first week. I know there was an interval of several
days before we got the books back and I gave him a check.
There was no request made by Mr. Gregory to me for money
from that time until I gave it to him. He said he had spent
about $6,000.00 and I said, '' As soon as I get the checkbook
I will give you $5,000.00.''
Q. vVhat did the American Sheet Metal ·Company furnish?
A. The work that was done by the man under Mr. Gregory.
Q. They furnished you with a statement?
Mr. Ashburn: Yes. I have it and will present it at the next
hearing. We got sued for it and had to pay it.
By Mr. Ackiss:
Q. How about Mr. Marquis, did he do any work for you Y
A. He was contacted by Mr. McGaughy and started the
work and came back to the office or came back and advised
Mr. McGaughy that he was going to give it up, and he told me
he had changed his mind.
Mr. Ashburn: Are you talking about something in 19501
Mr. Ackiss : Yes.
·page 469 ~ Mr. Ashburn: We object to that.
Mr. Maupin: He said the work had to be done
in 1950, and it went in over our objection.
Mr. Ashburn: What does that have to do with the issues
here¥
Mr. Maupin: Not a thing in the world, but you put it in
over our objection.
Mr. Ashburn: I renew my objection to this ..
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By Mr. Ackiss:
Q. Didn't he bring suit against you?
A. If you will allow me to finish I will explain it.
Q. All right.
A. In the conversation at Mr. McGaughy's office Mr. Marquis was present and he told us he had gotten a tremendous
construction job and he had rather pull out than complete it.
I think he mentioned a $300,000.00 construction job he had
gotten, and I told him if he didn't complete it according to the
original agreement we made with him and confirmed in writing by letter that I would wait before paying him for the work
until we completed and if it was not completed in the time
specified I would sue him for damages for holding us up about
two weeks in the work. He brought suit. Mr. McGaughy
called and asked him why he had not waited. Anyway we paid
the amount that he had expended.
page 470 ~ Q. ·without waiving objections with reference
to the new construction in 1950, who was the first
person you got in contact with with reference to building the
ne,v structure¥
Mr. Ashburn t This can have no possible bearing on the
issues here.
Mr. Maupin: He has testified it cost him $35,000.00 to build
the new structure.
l\Ir. Ashburn: ·what is the purpose in the question, to determine whether it did cost him that, or nott
Mr. Maupin: It is relevant to what you· put in over our
objections. We are asking these questions without waiving
objections.
Mr. Ashburn: You haven't so stated.
l\fr. Maupin: Yes, Mr. Ackiss stated it.
The Commissioner: Proceed. The objection is recorded.

By Mr. Ackiss:
Q. My question was who was the first person you contacted
to build the new building in 1950 Y
A. :Mr. Fitzgibbons, an architect in Norfolk. He was the
first man I contacted.
Q. ·who was the first contractor you talked with f
A. I believe the first contractor was Mr. Marquis.
Q: Didn't you talk to Mr. Conrad f
page 471 ~ .A. Yes. I think he was the second contractor.
Q. Did you or did you not refuse to sign a contract with ]\fr. Conrad Y
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A. No, he never submitted one..
Mr. Ashburn: I don't want to make a separate objection

to each question. May it be understood that I object to the
whole linet
The Commissioner: Yes. You are objecting to the testi..
mony with reference to the 1950 construction, and it is understood it applies throughout.
8

B~~Yo!tld ~ne contract with Mr. Gregory dated July 6th
that you say was the general contract. Why did you sign a
~ontract with the Globe people on July 12th or July 14th,
whatever date it was?
A. Because Mr. Carter explained to me it is the customary
procedure in all construction work that the steel is a separate
contract with the structural steel people and I took him at
his word. I asked him why it was necessary to sign a separate contract, and he explained. it that way.
Q. With reference to the awning on the east side, you got in
touch with :i\fr. HursU
A. vVe had, I believe-I believe Mr. Pebworth called three
different awning companies and had them consult
page 472 ~ with Mr. Carter and himself.
Q. The arrangement with Mr. Hurst was made
·
with you or your representatives?
A. Yes, we made it subject to l\Ir. Carter's design.
Q. You have that design?
A. I haven't got any design..
Q. What was the design?
A. He explained it to each awning man as they crone down
to cover the deck from the channel to the outside deck. You
can understand we couldn't leave that side open. You have
to have it for bad weather.
Q. Did you.not make the statement in the presence of Mr.
Carter and l\rr. Gregory, that you had a running account
with the Princess Anne Lumber Company which is owned by
Mr. James J. Standing!
A. No, I never did.
Q. You never made that statement!
A. No.
Q. Coming back to the awning-, didn't Mr. Carter tell you
you had to have certain structural braces for that awningt
A. No, he never did. He suggested wires or flexible steel
cables himself.

~1
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Q. Didn ''t yon refuse to let him put up what he suggested,.
and brace it!
page 473 ~ A. No, I never did.
Q. Did you not tell me in September when we
discussed it over the telephone that if Mr. Standing and ~fr.
Gregory kept their forces on they would get ,their moneyf
A. When you called me and filed the liens I told you the
whole story, that I had consulted with Mr.. Ashburn and he
was good enough to come down and look at the structure and
referred you to Mr. Ashburn at that time. I told you that I
1t.lways: paid my bills to everybody.
Q. When did you try to borrow money from Mr. Spigel t
A. I never tried to borrow any money from Mr. Spigel
Q. Did you, or not, on September 15th of last year borrmv
from Mr. A.H. Foreman $15,000.00 and give him a deed of

trnstf

·

A. Yes-.
Q. Did you tel]: Mr. Foreman what you were going to do
with the mon~y t .-Mr. Ashburn: I object to that..
Mr. Ackiss: I withdraw it.
By Mr. .Ackiss:
Q. On September 15th, when yCJtI borrowed the money irom
Mr. A. H. Foreman, trustee, was about the time .when you
discussed the matter with me with reference to Mr. Standing's.
account and Mr. Gregory's account!
A. No. I borrowed the money for an entirely different
purpose ..
page 47 4 ~ Q. When did yon discuss the matter with me:
over the telephone ; was. it prior to September
15thf
A. We have had several conversations and I don't remember. I think I spoke to you five or six times last fall with
reference to the mattel?'.
Q. Do you know the date Mr. Gregory sent Mr. Minor
back to the Surf Club to fix some supposedly leaking windowsi
.A. No, I don't. I don't know of his coming; back to fix windows.
Q. When did you discuss with Mr. Gregory with reference
io the work done on the roofY
A. I discussed it with Mr. Minor and Mr. Carter. They
were present.
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Q. A.bout when was that¥
A. While the work was in progress in July, I believe either
the latter part of July-no, probably the first part of August.
Q. That was prior to August 12th anyway, was it not 1
A. Prior to August 12th 1
Q. Yes.
A. I would think so.
Q. Why didn't you tell Mr. Gregory about these things
when you gave him the $5,000.00 on August 12thf
A. Most of my conversations were with Mr. Minor. Mr.
Gregory was running in and out. Whatever was
page 475 ~ being done was being done by Minor and Carter.
·whatever happened was discussed with them and
they told me they would take care of it. Vile wrote a letter to
Mr. Gregory, and why didn't he have courtesy to answer the
letter!
By Mr. Martin:
Q. ·without waiving objections: You say you had a terrible
loss in 1949, in August 1
A. Yes.
Q. v\Tas that loss due to the weather?
A. It was due to the fact that when we had bad weather and
tried to work the roof the guests realized what a contraption
it was, and after that they would not come out.
Q. I think you said on direct examination you lost fifteen
or twenty-thousand dollars. You allege that was because of
the manner in which the structure was left1
A. I said we did that much business the year before.
Q. You intimated you lost that business due to the manner
in which the contract was completed 1
A. Intimating we lost it due to the structure, the way it was
built.
Q. Did you have the same floor space?
A. Did I have what,
Q. Did you have the same floor space you had the year before Y
page 476 ~ A. vVe had approximately the same. We added
some chairs and tables.
Q. Did you have the same seating capacity?
A. Did we have the same seating capacity?
Q. Yes.
A. I would say approximately.
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Q. If you had the same size dance floor and the same size
seating capacity, how did the uncompleted structure affect
damages?
A. In bad weather we couldn't operate it and it was no good
as a roof.
Q. And it was due to the bad weather rather than the incompleted structure f
A. In bad weather we could not operate it at all. ·when we
closed the roof, when we did g·et it closed, it didn't open and
people wouldn't stay under it, and secondly, it was such a
grotesque looking thing that people stopped coming out.
Q. After you removed the alley it was all an indoor dance
hall il

A. Yes, part of it.
Q. You had no sliding roof in the season of 1948 t
A. No. I had an indoor room. I bad none in the season of
1949 either.
Mr. Martin: I think that it all.
The Commissioner: Any questions, Mr. Maupin f
Mr. Maupin: No, sir.
page 477 ~ Mr. Martin: ,vit11out waiving my objections I
want to ask another question.
Bv 1\Ir. Martin:
·Q. The business down there is dancing, selling soft drinks,
etc., is it not? ·
A.
e have a regular beach club operation, l\fr. Martin,
day time activities and night time activities, and in case of
had weather we always operated indoors until we had to take
the indoor room out or had to clear the lane. That was the
purpose of building the so-called sliding roof.
Q. Your income depends on two things, how much they buy
and how long they stay?
A. Yes, admissions, that is correct.

,v

And further this deponent saith not.
l\:fr . .Ashburn: Mr. Commissioner, it is a little after 4 :00
o'clock. ·what time did you intend to a<ljoum j
The Commissioner: About 4 :30, but if you
page 478 ~ want to adjourn now, it is all right.
Mr. Ashburn: I want to make one request. I
would like to borrow Exhibit 64 to have some copies made up.
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On this copy which has been introduced there are several pencil marks which perhaps ought to be erased. I£ there is no objection on the part of the Commissioner and counsel, I would
like to withdraw this exhibit.
Mr. Maupin: There is no objection. I suppose if we need
it we can get it.
l\Ir. Martin: May I have this steel book for the present?
The Commissioner : Yes.
Thereupon, at 4 :10 P. M., the taking of further depositions
was continued to August 22, 1950, at 10 :00 o'clock A. M.
page 479 }

Norfolk, Virginia,
August 22, 1950.
The taking of testimony in this cause was resumed on the
above date at 10:00 o'clock A. M., in the office of the Commissioner, pursuant to adjournment.
Present: Same parties as hereto£ ore noted.

Mr. Ashburn: If the Commissioner please, I talked to Mr.
J\Iaupin yesterday afternoon concerning whether he is ready
to cross examine :i\fr. McGaughy. If he is not ready to cross
examine him now, I have a witness here I can use.
Mr. Maupin: I prefer to defer cross examination on engineering matters until all the teclinical evidence is in.
The Commissioner: That is entirely agreeable to me if it
is to counsel.
Mr. Ashburn: I call your Honor's attention to the fact that
it is going to delay the proceedings a little bit. I have one
witness I can use this morning, and I have three other witnesses that are not available today and I am gopage 480 } ing to have to ask the Commissioner to issue subpoenas because they know both Mr. Spigel and
Mr. Kane and they would not agree to appear without subpoenas.
The Commissioner : Can we get them today i
Mr. Ashburn: No, sir.
Mr. Maupin: Are they going to give testimony on technical
or engineering matters 7
.Mr. Ashburn: There will be no testimony with reference
to engineering matters, but they will state other facts as to
whether the building was safe.
l\fr. Martin: Are they expert men or laymen T
:Mr. Ashburn: Only one is an expert. The other two had
something to do with the construction.
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Mr. :Maupin~ I had rather have him put the other witnesses
on first.

page 481

f

RICHARD R. PEBWORTH,
called as a witness on behalf of the defendant,
havjng been first duly sworn, was examined ancl
testified as f'ollows:

By l\f r. Ashburn:
. Q. Mr. Pebworth, state yonr full name, please.
A. Richard R. Pe.bworth.
Q. How old are you, :M:r. Pebworth f
A. 24.

.Q. 1Vliat is yo~r present employment; that is, as of today!
A. I am at the.Surf Beach Club.
Q. In the summer of 1949 what was your employment?
A. I was in charge of maintenance and repair of the Surf
Beach Club.
Q. vVere you at the premis'es of the Surf Beach Club at
Virginia Beach as an employee when Mr. D. W. Gregory, as
general contractor, commenced to clear the alleyway!
A. Yes,. sir.
Q. Did you remain tllere during tl1e progress of aII of the
work that was done there!
A. Yes, sir.
Q. To get two or three small things out of the way, we wm
approach first the reason why and concerning the manner in
which the windows were swung in the permanent building.
Testimony has been given that they were made to swing inside
at your request. Is that so, or not t
page 482 r A. No 1 sir.
Q. Tell the Commissioner, please,. what occurred with respect to the swinging or hangfog of the windows.!
A. The windows were cut to fit by Mr. Gregory's men, and
they were what I would call tacked in place, and I was looking
over the windows and I asked 1\fr. Carter o:ne day how they
v;rer·e to be hong, where the hinges would go, and he said from
the top or bottom. I said, asked him, would it make any difference whether they were put on top or bottom and he said
no,. it would not, and we in turn put the hinges on the six
office windows, and most all the other windows on the front
were done that way and the hinges put on them by Gregory's:
men. The windows-that I put in were fitted by Mr. Gregory's
men.
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Q. vv1ien you say tacked in place, do I understand you to
mean that the frames were set in place and tacked in until the
hinges could be put on?
A. They were fitted in place in the openings there.
Q. What was the reason for your applying the hinges to
the six windows t
A. Mr. Gregory didn't have the men to do it, and when it
was hot you could take the windows out but you couldn't fit
them back in place.
Q. Diel you put hinges on the six windows at the bottom or
top?
page 483 ~ A. At the top.
Q. Did that cause the windows to swing inside
of the room or outside?
A. Inside.
Q. Did you make any suggestion as to how the remaining
windows in this building should be hung¥
A. No.
Q. ·what was the result of hanging the windows in the
manner in which they were hung? .
A. They leaked.
Q. Can you amplify that statemenU To what extent did
they leakY
A. Around your window casings, like around and across the
casings more than up and around the winclow.
Q. Was that called to Mr. Gregory's attention Y
A. Yes, sir, his foreman.
Q. Was anything ever done to remedy iU
A. No.
Q.
ere you able to remedy it¥
A. No. It is a caulking procedure, caulking around between
the window sill and the cinder block. I am not that much of
a carpenter to know how it is done. They were not fitted
properly because they were cut too small, the sash, the window sash.
·
Q. Turn your attention now to the operation of the construction which has been referred to here as the
page 484 ~ retractible roof structure. Do you know or did
.
you know at that time Mr. C. H. Midgette Y
A. He was working for Mr.-for the Globe Iron Construction Company.
Q. During the early part of the work done by the Globe
Iron Construction Company, did he make any statement to
you concerning the sufficiency of the wooden supports to sus. tain the steel work that was being done?

,,r
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Mr. Afartin? We object to any statement made by some
employee.
.
Mr. Ashburn: The testimony was that he was a supervisory employee in charge of the work on account of the Globe
Iron Construction Company.
Mr. Maupin: "\Ve make the same objection.
A. Mr. Midgette, who I presume was foreman there, mentioned to me several times that I should mention to the architect who designed it, that where those large pieces of iron
were bolted onto the wood they were not sufficient, 4 x 4 columns, to hold it, and that some steel columns left from the
building torn down, he suggested that they be used. They
were on the parking lot, and he suggested they should be cut
off and put under each column, and I suggested it to Mr. Carter and he said it was not necessary. Several times I mentioned it to him and he said it was not necessary.
~

By !Ir. Ashburn:
Q. vVas it ever done Y
A. No, sir.
Q. Now, while the Globe Iron Construction Company
forces were in process of erecting the columns under the
supervision of Mr. Midgette, did you ever have any conversation with him concerning whether or not the columns were in
line as they wer·e being erected f
A. The day they were setting the columns in place, I noticed
they were out of line and I called :Mr. Kane's attention to it,
and I went over and mentioned to Mr. Midgette they were out
of line. You could see it with your naked eye looking at them,
and he told me it would be corrected when they fitted the track
to the top. I also called Mr. Minor's attention to it. He had
an instrument, a transit or a level, and he was in turn sighting
through it and giving Mr. M::idgette the readings as to whether
fhcy were lined up.

page 485

By the Commissioner :

·I

.

Q. ,vere they out of line at the top or bottom¥
A. They were in an angle.
Q. "\Yas the bottom in line f
A. It could have been. They were out of line at the top;
they were setting crooked.

By Mr. Maupin:
Q. By out of line do yo1:1, mean out of line with the other
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columns, that the top was not in line or the bot-

page 486

r tom 1

Mr. Ashburn: Presumably what he means is that the columns themselves were not in line with each other.
Mr. Martin: It ought to be devoloped which he means..
By Mr. Ashburn:
Q. vVha t do you mean by that 7
A. There were four in front and the beams set back, and
looking at the four, north and so~th, they were not straight
in line.
Q. Mr. Pebworth, concerning the application of the plywood to the eight roller panels-is eight the cor;rect number
of the roller panels 7
A. Yes.
Q. Who put on the plywood 1
A. Mr. Gregory's employees.
Q. What was the result of that application concerning
whether or not the roof struct1u·e leaked?
A. They got through putting them on and they in turn
dosed the roof and caulked_ it as they wei1t along. They had
a crew tliere to put it on, and it leaked all around the edge·s,
.and we called their attention to it and they re-caulked it and
re-caulked it several times and it still continued to leak. I
called Mr. Carter.'s attention to it and he said,
page 487 } "We have got to do some more caulking,'' but it
never stopped leaking, and he suggested some
roof cement, but it never did stop.
Q~ Did it then diminish the quantity of the leaks t
A. No~ I£ it stopped one another would start so1newhere
else.
Q. Was it ever :made sufficient to be a protection from the

rain to those sitting under it Y
A. Not at all.
Q. ,-:vell, now what do you know about the method of moving
those eight sliding panels, and what occurred concerning
that?
A. Tlie first time they were :moved they were mo\ted by
the crane on the job by Mr. Gregory's men.. When they were
racked back they had to pull them out to get the plywood on.
They were moved by Mr. Gregory's men with a crane in order
for :Mr. Gregory's men to put the plywood on one at the time.
Q. You say one at the time, you mean one panel at the timet
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A. Yes,. one section.
Q. All right.
A. The question came as to how we were to move them.
They were supposed to be moved by motor, and Mr .. Carter·
was there and there was a winch there that had been borrowed and the Globe Company put another winch on which
was welded on to thepage 488 } Q. To the panels?
A. One on each side by the Globe engineer, and
I was there with Mr. Carter, and we got a few colored boys
that worked there to crank them to close them, and the Globe
people came down once to do some welding they had to do
and started closing it with one winch, not having men on the
other side of the four panels to crank it, and I informed them
that the pulley didn't do the work, that it was to be pulled
together, and Mr. Carter told me one cable was not sufficient
enough to pull it out, not strong enough. When he started
using one winch he got it about half closed and one. cable
snapped across the dance floor, and I had waiters to move
two people sitting underneath it having lunch inside under the
porch where the cable would not get to them if anything happened and they would not be hurt. ·
Q. "'Who did you say directed the moving, the opening of
the panels or the closing of the panels by hand Y
A. 1"Ir.. Carter.
Q. Did he give instructions as to how it was to be done!
A. Ye.s ..
Q.. Now,. on the occasion when they were first opened in
that manner, you say Mr. Ca1·ter was there t
A. Yes, sir. We had a block and fan which I believe was
left there or was. there from the Globe Iron Company and
they in turn used it with pulleys and a rope, atpage 489 ~ taching one. end to the sliding roof section and the
other end to a steel flag pole.
Q. Was Mr. Carter there at that time¥
A. Yes.
Q. In the day time f
A. Yes. We could not open it at night. It was not touched.
Q. How long did it take to get it open by that method!
A. Four or five hours.
Q. Was M:r. Gregory there during an that time·f
A. The first time,. yes.
Q.. And the second time you say it was the Globe people
who attempted to open or close it for construction purposest
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A. I don't know whether it was the second or third time but
somewhere along there.
Q. Was Mr. Carter there when they were making an attempt?
A. No.
Q. I understood you to state that Mr. Carter gave instructions as to how to move it, pulling from both sides 1
A. Yes.
Q. How successful was that method!
A. It still jammed on one side, and they had to take a block
and fall and crowbar and go up there and loosen it up, and
had colored boys pulling with the block and fall.
page 490 ~ Q. vVho directed that that be done?
A. We had to open it. Vve had to open it up so
that we could stay in business. Nobody else was there.
Q. Mr. Pebworth, do you know how many times during the
latter part of the month of August weather conditions made
it necessary to attempt to close this roof at night¥
A. Several times. I wouldn't say the number.
Q. ,vhat happened when those attempts were made to close
itf
A. In the latter part of August we had-Mr. Carter came
down and we had to put a motor on the winch, which was an
electric motor I had borrowed, and he in turn brought down
pulleys and belts which he showed me how to put on there.
That is the time they welded it and I in turn wired up the
motor. Mr. Carter came down and we closed it in, I would
say, an hour or an hour and a half, and it still would bind to
a certain point and you would have to have somebody up there
with a crowbar to loosen it up where the panel was binding
ag·ainst the track. Mr. Carter showed me how to operate it.
After we got it closed the roof still leaked like a sieve, everywhere; it poured. All the members down there laughed at
us andMr. Maupin: ·we are not interested in that.
By Mr. Ashburn:
Q. What was the effect on the customers of the
operation of that roof; did they remain under it?
A. No. It was the night that Sammy Kaye opened, I don't
remember the exact date, but he stopped the band from playing and we had to move a lot of people around there from under it as it was making such a noise.

page 491

~
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Q. Having gotten it finally closed in that manner, what
was the history of trying to get it open!
A. Later on that night it stopped raining and we released
the cables slightly and figured it might slide back, and it slid
back four or five feet and stopped, that is all. "'\'7e didn't
move it until the next day.
Q. How long did it take to get it open?
A. Anywhere from three to four hours.
Q. At that time did :Mr. Carter make any suggestion as to
c~hanges or improvements for the purpose of making the operation more successful 1
A. He made several remarks that he had something in mind
that would keep it from binding. "'\,Te were still moving it as
we had been before. On one occasion Mr. Carter came down
with Mr. Mednick, Jr., I believe, and they spent the afternoon
down there, he and Mr. Carter, and Mr. Carter was trying to
show myself and several people that worked for me how to
open and close it. He had a crowbar and he was trying to
show me how you could release it quick and it would not hang
up. "\'7hen he left, after we had tried to get it
page 492 ~ open, the colored boys was still trying to get it
open. Then he suggested rigging up some kind of
motor.
Q. Were his suggestions for releasing it so it would run
back quickly successful?
A. No.
Q. ·what do you know about the hanging of the canvas awning on the east side 1
A. There was a discussion of what they were to use, and
Mr. Carter said he was very busy at the time, and we had
several awning people come down there, and I called Mr. Hogshire, and they informed me that Mr. Carter's idea of putting
an awning from the roof down to the light post would not
work.
Mr. Maupin: That is objected to.
The Commissioner: It is hearsay.

By Mr. Ashburn:
Q. Did he know what Mr. Carter's idea wai:.:;?

A. He ~xplained what it was.
Mr. Maupin. It is still hearsay.

I

' J
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By Mr. Ashburn:
Q. Did l\fr. Carter ei1)ress his idea of what should be done
to Hogshire?
A. Yes, I believe he did.
Q. Do you know whether he didf
A. Yes.
page 493 } By the Commissioner:
Q. In your presence?
A. Yes. Mr. Hogshire was there.
By Mr. Ashburn:
Q. Who finally undertook to furnish an awning?
A. J. vV. Hurst and Son.
Q. vVho gave the directions as to what sort of awning
should be supplied and how it should be erected; whose idea
was iU
A. Mr. Carter's idea.
Q. Did he have any conference with the employees of the
Hurst Tent and Awning Company in your presence?
A. W'ith a salesman of theirs. His first name was Walter.
I don't ln1ow his last name.
By the Commissioner :
Q. Whose salesman was it 7
A. Mr. Hurst's.
By Mr. Ashburn:
Q. Hurst Tent and Awning Company?
A. Yes.
Q. Did tho Surf Beach Corporation procure an awning in
accordance with Mr. Carter's idea?
A. Yes.
Q. "What was done with it Y
A. It was put up, and there was cables put from the track
up to a pipe rack, and it was put up by
page 494} Hurst and Son and attached to the light columns.
On a Friday afternoon the awning was up and the
cables, the slack was taken out of them. Mr. Shirl~y Hurst,
who is Mr. Hurst's son, had taken. over the job from the other
foreman~ He was informed by Mr. Medrii~k's mail not to
.tighten the cables any more.
Mr. Martin: We object to this unless it was to somebody
in authority.

1
'
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By Mr . .Ashburn:
Q. W e:re you present f
A. Yes.
Q. Who was it that gave the directions to Mr. Hurstf
A. The name I wouldn't know. It was one of the steel mern
working on the roof.
Mr. Martin:· We object to that as irrelevant and the party
is not identified.··
By l\fr. Ashburn:
Q. State whether or not young Hurst complied with that
suggestion Y
A. Yes, he didn't tighten it any more. The gentleman informed Mr. Hurst and myself that the cable was. pulling the
track out of line. The next dayr Saturday, it started raining,.
· and I in turn let the awning down and after letting it down
with the cable slack you couldn't close the roof, so the cables
were taken off and the awning was immediately let down,
dropped straight down.
page 495 ~ Q. After that was it possible to close the roof t
A. After taking the awning off1 it was.
Q. How long did it take to close it on that occasion t
A. Two or three hours.
Q. Was the awning ever again lowered according to the
original directions Mr. Carter gave Y
A. No.
Q.· Thereafter it dropped straight down t
A. Straight down.
Q. Mr. Pebworth, did you order any lumber or materials
for use in connection with the performance of the D. W. Greg(ffY contract from Mr. James J. Standing!
A. No, sir.
:

I

Mr. Ashburn: Yon may inquire.
CROSS EXAMINATION.

By Mr. :Maupin:
··
·· ·
Q. You were employed by the Suri Realty Corporation in
the summer of 1949 ¥
.A... No. I was employed with the Surf Beach Corporation..
Q. The Surf Beach Corporation is operator of the property
owned by the Surf Realty Corporation; is that correct¥
A. I don't know anything about the technicalities~
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page 496

~

Mr. Ashburn: In the summer of 1949 the Surf
Realty Corporation was the owner and the Surf
Beach Club, Incorporated, was the operator in that. summer.

By Mr. Maupin:
Q. How long had you been employed with that concern Y
A. Last year was my first season.
Q. ,Vhat did you do before!
A. I was maintenance engineer for the U. S. 0. Auditorium
in Norfolk.
Q. In Norfolk?
A. Yes.
Q. How long were you there Y
A. Three or four years, and worked for the Wilder Theatr~s
about four years.
Q. In the same sort of work f
A. Yes.
Q. Are you a carpenter or contractor, or have you been 1
A. No, not a contractor.
Q. You said you were a maintenance engineer. Have you
an engineering degree Y
A. I don't think I said engineer.
Q. I thought you said engineer. You don't claim to be an
engineer!
A. No.
page 497 ~ Q. Things are coming up down there that need
to be repaired or fixed, you have charge of fixing
themY
A. Anything I know how to fix I fix it, and if I don't I call
somebody who is able to repair it.
Q. When was it that you hung the windows in the office!
A. The date I wouldn't know.
Q. There is testimony here that you stopped Gregory's men
from work and they left the job on the 15th of August. How
long before that was iU
A. Quite a bit, several weeks before the 15th of August.
Q. And that was the latter part of July, was iU
A. Yes.
Q. And you say the windows at that time had already been
cut to fit the frames and were tacked in but had not been hung,
and you proceeded to hang some six windows?
A. Yes.
Q. Is that correct? .
A. Yes.
Q. Did Gregory's men hang the rest of the windows Y
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.A.. Yes.
Q. How many were there?
A. Three in another office, and there must have been 25 or
30.

f
I

I

I

Q. 25 or 30 in addition to the six you hung?
A. Yes, roughly.
page 498 ~ Q. In what manner were those windows hung
by you?
A. They were hung by putting it at the top, hanging from
the top, hinged at the top, and they were open from the bottom.
Q. In other words, the windows swung from the top inside
the room?
A. Yes.
Q. What, if anything, was said to Gregory's men about
hanging the other windows in the same manner in which you
hung those six Y
·A. I asked Mr. CarterQ. I didn't ask you about Carter but about Gregory's
menf
A. Nothing that I know of.
Q. Nothing at all Y
.· A. No.
Q. Your testimony is that Gregory's men went on and hung
the windows in the same manner in which you had hung those
silf: in the office without any suggestion from you, or as far
~a you know, from anybody else connected with the clubf
A. No. I say I in turn asked Mr. Carter, the man in
charge, whether to hang them from the top or the bottom.
Q. I am not asking you about Carter but about Gregory.
A. No.
·
Q. There was no suggestion made by you or anybody else
·
as to how those windows should be hung!
page 499 ~ A. No, sir, not to Mr. Gregory. I made i~ to
Mr. Carter.
Q. How are they hanging now Y
A. From the top.
Q. And open inward t
A. Yes.
Q. And still leaking f
A. They leak around the window sills, yes. They leak in
1he sash and around the frames both.
Q. What have you done to correct t}latY
A. I understand it from the contractor who did some work
this year that' the windows should have been hung on the out-

Surf Realty Corporation v. James J. Standing, etc. 35t

Richard R. Pebworth.
side, but were never fitted for the outside. There would be
a difference in fitting them.
Q. I asked you what has been done to correct it?
A. They made some adjustments which cut down the leak'
age 75%.
Q. It has been cut down 75%7
A. Yes.
Q. How long did it take them to do it f
A. There was a carpenter working there several days.
Q. And cut down the leaks 75 %Y
A. Yes.
Q. Did you complain about those windows leaking to anybody, any of Mr. Gregory's forces, before they
page 500} were knocked offf
A. Yes, to Mr. Minor.
Q. What did he tell yout
A. They would get to those later, would get to this little
trouble later.
Q. They were knocked off on the 15th of August 7
A. I don't remember the date.
Q. It is in evidence that it was the 15th of August that they
were knocked off, and you don't care to dispute that, do you!
A. No, I don't know the exact date.
Q. Who were those winches welded on by that you were
using down there T
A. The second time the winch was put on it was welded by
Mr. Deary's welder.
Q. Whose winch was thaU
A. One borrowed by me from a personal friend.
Q. What is his name Y
A. Frank Trafton.
Q. Where does he live t
A. He is out of town now. His business address is Center
Theatre, Norfolk.
Q. 'When did you borrow the winch from Mr. TraftQn t
A. I believe on a Friday Mr. Carter and I was talking about
how to operate it and he spoke of the wiw:h and
page 501 } I told him I could borrow one and he directed it
to be welded on.
Q. What date was thaU
A. Roughly, the first part of August! That is when the
panels were ·assembled.
Q. The roof panels had been installed by Friday, the ffrst
of August!
·
A. No, the first part of August, the first week.
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Q. I said the first part of August Y
A. It was Friday.
Q. Monday was the 15th, Friday was the 12th, Friday was
the 7th or 5th. Was it the 5th of August!
A. No, it was not. I don't remember the date..
Q. Was it the 12th of .A.ugnstf
A. I would sav between the 5th and the 12th.
.Q. If it was Friday it must have been one or the otherf
A. I don't remember the dates.
Q. You first used the winch and block and fall belonging
to Globe, did you not f
A. That is correct.
Q. How long after the Globe people took its block and fall
away did yon get a block and fall and winch from somebody
else!
··
A. A matter of a day or so.
Q. On the 4th of .August?
page 502 ~ A. I don't know.
Q. It was Friday, the 5th of August, you got
the otller winch; is that right!
A. It is possible..
Q.. When was it Mr. Carter came down and arranged for·
this motor you spoke of just now 7
A. Some time in .August. I don ''t know the date. It was
about the time we put on the winch I had borrowed.
Q. How long after you borrowed the winch was it the motor
appeared on the scene f
A. I don't remember.
Q.. Was it two or three weeks or a month? Give us an idea.
A. It would have been several weeks. We were grinding
18 hours a day, and yon don't remember the dates.
Q. You can't give us any approximation as to that!
A. Scverel weeks afterwards, yes.
Q. Where did it come from f
A. From Mr. Deary, Virginia Beach.
Q. When was it returned!
A. It was returned after we closed.
1
Q. When did you close Y
1
A. Labor Day.
Q. That was about the 3rd or 4th of September, was it not Y
A. The exact date I wouldn't know.
:page 503 ~ Q. It is the 4th this year, and I think it was the
3rd last year, was itY
A. Possibly it was a little later, maybe the 5th or 6th.
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The Commissioner: The 5th was Labor Day last year.
By Mr. Maupin:
Q. ·who was on the job down there when this motor came
down!

Mr. Ashburn: You mean who of the construction forces?
Mr. Maupin: Yes.
A.. Right offhand I don't know. I went and got it myself.
It didn't come down.

By Mr. Maupin:
Q. It got there 1
A. Yes.
Q. Whose suggestion did you get it aU
A. Mr. Carter's. He had been suggesting about putting a
motor on it and I told him I would inquire and find out if I
could get one.
Q. Mr. Carter wanted motors put on and Mr. Kane didn't Y
.A.. He was supposed to have motors put on originally.
This was for temporary use and suggested by him after he
didn't get mechap.ical motors.
page 504 ~ Q. Why weren't mechanical motors gotten, if
you know?
·
A. Because they were never brought down by him. He
gave us several excuses.
Q. It was because Mr. Kane refused to pay the costs for
them¥
A. No.
Q. It was not?
A. No. I was right there when he told him to go ahead and
get them and he would pay the price of the motors from Nick
Wilson.
Q. ·when and where was it?
A. Standing in the office at the Surf Club.
Q. And when?
A. Some time in August.
Q. Let's get you straight. I want to be sure of your testimony. It was some time early in AugusU
A. Yes, sir.
Q. You, Mr. Kane and Mr. Carter.A. Yes.
Q. -were in the office at the Surf Club and Mr. Kane told

1

1

354

Supreme Court of Appeals of Virginia

Richard R. Pebworth.
him to go ahead and get the motors and he would pay for
them?
A. He did, he told him that.
Q. Is that correct, or not t
.A.. At the price he stated, yes.
page 505 ~ Q. What was the price?
.A.. If I remember correctly, something about
$2,800.00.
Q. Did Mr. Carter say he was going to get tl1em?
A. He said he had already ordered them and was going to
check on it.
Q. You say Mr. Carter saw this motor installed and saw it
operated!
.A.. I didn't say be saw it installed.
Q. ·what did you say about his connection with iU
A. He told me how to put t]1e pulleys and belts on the motor
·and I did, and the next time the roof was moved he was there
when we were moving it.
Q. He saw the motor in operation and saw the roof being
attempted to be moved by means of the motor t
.A.. Yes.
Q. And when was thaU
A. The latter part of Aug-ust.
Q. The latter part of August T
A. Yes, sir.
Q. That was after the 16th, was it?
A. I will have to state again that I don't remember the
date.
Q. The 15th or 16th of August would ·be the middle. Can
you say whether it was towards the end of Aug11st
page 506 ~ or the middle of August?
A. The night Sammy Kaye was on, and it was
on Friday night the following week. It was. some time in the
middle of August, I believe around the 15th or 16th.
Q. That roof leaked, and the principal leaks were where the
water collected and· came throug·h the bolt holes that at that
time had not been closed, and came down and leaked like it
was coming out of faucets?
A. No, it leaked there in thousands of other places, too.
Q. I asked you ifMr. Ashburn: He answered the question.
By Mr. Maupin:
Q. I asked you if it was not the water that came down
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through the bolt holes, and if that was not the principal
amount of water that came in 1
A. No.
Q. Where did it come in, the principal volume!
A. Everywhere, anywhere, where it was caulked and where
it was not.
Q. were those bolt holes corrected afterwards, closed up'
A. I am not familiar with the bolt holes.
By the Commissioner :
Q. The· bolt holes T
page 507} A. I am not familiar with where they were cor.rected.
By Mr. Maupin:
Q. Were any gutters ever installed on the roof Y
A. No.
Q. Didn't Mr. Carter bring gutters down there to be installed f
A. He brought them down there and said they were to be
installed.
Q. You never installed them Y
A. I was not supposed to install them.
Q. You had carpenters and mechanics out there, did you
not?
A. At that time t
Q. Yes.
.
A. No, I don't believe so. Those gutters lay around there
and got rusty.
Q. The American Sheet Metal Works didn't finish their
work 'until September, did they?
A. The latter part of August.
Q. They sent you a bill the 6th of September and said the
work was finished just before that!
A. I am not familiar with that.
Q. vVhy didn't you get them installed, the gutters 1
A. I am not a sheet metal man.
Q. You knocked Mr. Gregory's men off and got
page 508 } the American Sheet Metal people and they were
there until September 6th. Why didn't you have
them install them Y
A. It was not, my duty.
Q. The gutters were there and you had the sheet metal men
on the job that could have installed them. Why weren't they
installed!
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A. I couldn't tell you. It was not my job to have anyone
install them.
Q. When was it that you, Mr. Hogshire's man and Mr.
Carter had this conversation in which you say you heard the
representative of Hogshire tell Carter certain things t
A. The first week or the first part of August.
Q. vVho was Hogshire 's representative there?
A. Mr. Hogshire himself.
Q. Which Mr. Hogshire,. or are there more than onef
A. I wouldn't know, sir.
Q. Mr. Hogshire, Mr. Carter and yourself were present.
Who else was.present!
A. Mr. Karie.
Q. What did Mr. Hogshire tell Mr. Carter then?
A. At tbat time he told us he had put in a similar operation, a large canvas at the Cavalier Beach Club several years
ago and it never worked and he would not undertake any operation of that size because it would not work.
Q. How long was tlmt curtain T
page 509 ~ .A. The length I wouldn't know.
Q. It was the exact length shown on the plans
for the roof. That is 92 feet. What was its width in relation
to its height from the g.Tound wl1en it was laid down, how wide
wasiU
A. I couldn't tell you.
Q. 15 feet?
A. State the question again.
Q. 15 feet?
A. Beginning from where to wheref
Q. When you laid it down what was tlle height of the side
of the curtain 1
A. The way it was installedQ. It makes no difference which way it was installed.
A. I couldn't tell you.
Q. I want to know how wide or how tall it was f
A. I couldn't tell you the exact measurements.
Q. You saw the curtain hanging there. Can you give us an
approximation, was it two feet, five feet, 15 or 20 feet Y
A. 15 or 20 feet.
·
Q. You hooked that up to the steel track, did you notY
A. Yes, sir, they did.
Q. And that was done at Mr. Carter's suggestion f
A. Yes.
Q. It bowed the track ouU
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~

A. I would not say it bowed it out. One time
when it was attached to it, the track, it bowed it
out, and as soon as the awning dropped it went back in place.
Q. It was furled up or rolled up?
A. Supposed fo be rolled up.
Q. Did you say you kept it down all tlle time -after that T
A. No, the awning· was made to go out over two light pipes
which are out over the upper deck, and after that the awning
was dropped straight out- from the roof.
·Q. And when it was furled up all the canvas was up on top;
is that the idea f
A. Yes.
Q. Had the Globe Iron Works people left the job when you
put this awning up T
·
A. No. As I said before, one of his men informed Mr.
Hurst and myself that the cables could not be tightened.
Q. As I understand it, while the awnings were being installed the Globe Iron people were still on the joM
A. They were doing some work around there.
Q. You don't know what men of the Globe Iron Works were
there and what work they were doing there for the Globe Iron
vVorks?
.
A. I can't say positive, but I believe one of his welders.
Q. You said you noticed the posts were out of line when
they were first put up and spoke to Mr. :Midgette
page 511 ~ about it. Were they out of line when the job was
finished?
A. As far as the Globe was concerned, they were out of line
when they were taken clown.
Q. I didn't ask you that. I asked you if they were out of
line when the Globe :finished their joM
A. The job was never turned over to me by the Globe people, but when they left the job you could see them out of line
with your naked eye.
Q. Which posts were they, east or west 1
A. East posts.
Q. vVhich ones were out of line f
A. I am not familiar with the numbers. Several were out
of line but the numbers I wouldn't know.
Q. How much out of line were they¥
A. Enough to see at the top three or four inches with your
naked eye.
Q. Did you measure it just with your naked eye f
A. Naked eye¥ It was not my business to measure it.
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Q. You undertook to testify about it and I wanted to find
out how you got at jt. Who painted those panels f
A. We did.
Q. vVho do you mean by ''we''?
A. Painters that I hired.
Q. You undertook to do that work yourself?
A. Mr. Carter, I asked him if they should be
page 512 ~ painted and what with, and he told me they could
wait until after we closed, and it would need at
least one coat of white lead to hold it, and I in turn hired several painters down there at the Beach and put one coat on
them.
Q. How many painters did you have on there f
A. I had two.
Q. You opened the roof and painted .all of those plywood
.panels ; is that correct t
A. It was done, yes. It had to be done to paint then:.
Q. Did you heTp with the painting?
A. No.
Q. vVere you up on the roof with the painters when they
were pain ting?
A. I was on there several times while they was up there.
:Mr. :Maupin: That is all.

By Mr. Martin:
Q. Without waiving objections: You said that some of the
columns were out of line, did you not f
A. Yes.
Q. Do you mean they were out of line at the base?
A. They were out of line at the top.
Q. You could see the top was out of line Y
A. Yes.
Q. And the bottom was not, was iU
A. I wouldn't know. Looking at it with the
page 513 ~ naked eye, no.
Q. At the top it looked like some were out of
line!
A. Yes.
And further this deponent saith not ..
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recalled as a witness on behalf of the defendant, having been
first duly sworn, was examined and testified as follows:

By l\fr. Maupin:
Q. Mr. 1\foGaughy, this retractible roof that was the principal subject of your direct examination was designed, as I
understand it, to provide a shelter in rainy weather to people
who were enjoying themselves in dancing· at the Surf Club; is
that correct?

Jih;:::Js itf
~:;:i~tl:hi;rld
opened
i
n
good
1.,
so.
ii
be

A. I think
Q. And there was constructed at each end of the dance floor
north and south a structure, and on the west; is
page 514} that righU
A. That is correct.
Q. And in order to enclose the dance floor in in rainy
weather there was an awning designed to extend the entire
length of the dance floor, some 92 feet?
A. The awning, I would estimate, would be somewhere cl'ose
to that. I expect it was a little longer because it had to pass
the actual length.
Q. At least 92 feeU
A. Yes.
Q. And approximately 15 feet from the ground?
A. I don't know the width of it, but from testimony hereI have never seen it.
Q. Assuming it hung from the track, it would be about
thaU
A. Variable, anywhere from 10 feet on, maybe 15 on if it
is straight. One time they talked about hanging it on an
angle. In that case I would assume the awning would be
wider than the vertical height.
Q. These panels roll on a track and that track was supported by a frame of trusses in a general A-shape; is that correct? ·
A. That is correct.
Q. Now, laterally what was the width of the steel framework upon which these panels were supposed to
page· 515 ~ be? I say laterally, but I don't mean vertic.ally,
but the iron work itself measured up and down 7
A. It would be bard to answer the question without referring directly to the plans of the Globe Iron. I can give you
that from those.
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Q. All right, sir.
A. At the center it appears to be 16 feet 6 inches from the
floor.
Q. You have a framework there, an iron framework.
Measuring the framework itself, what is the size of it! You
have girders or something· I would call girders, of certain
lengths. I want to know the depth of that part f
.A. That is an 18 inch channel.
Q. .An 18 inch channel t
A. Yes.
Q. You testified that the channel track had a net wind load
of 20 pounds per square foot. What does that mean, net wind
load of 20 pounds per square foot f
.A. This structure was checked on the basis of wind load
on the horizontal surface of 20 pounds for every square foot
of expos~d ·surface.
Q. That implies a wind velocity of about 90 miles an hour Y
A. No, I think it implies a wind velocity of about 70 miles
per hour.
page 516 ~ Q. 70 miles per hour 1
A. Yes.
.
Q. You will not agree with the 90 miles an hourf
A. That is a subject I don't mind debating. You can get
a lot of opinions. on it, some 70, some more and some less. I
can quote you references at 70, and some might say other
velocities.
Q. There is some testimony on page 373 I don't quite understand, I am afraid. There may have been something left
out.
'' If we check the wind pressure on the channel track alone
with no side curtain at all which is on the channel track itself,
the channel track will approximate enough wind pressure,
actually 8.42 at 20 pounds a square foot.''
Is that an accurate reflection ·of what you said f
A. Something has been left out, I think.
Q. What did you mean by that statement?
A. I tllink I can clarify that point. The pressure accumulated, the wind pressure, would be 842 pounds at the top of
the column.
Q. That is at 20 pounds per square foot which you would
say would be a 70 mile wind t
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A. Yes.
Q. Now, Mr. l\foGaug·hy, is it your idea that
that curtain should have been lowered at a time
when the wind velocity was sufficient to exert a
pressure of 20 pounds per square fooU
A. I am of opinion that we have got two probelms there.
Actually, I don't suppose the cu~'tain would be dropped in a
20 pound wind.
·
Q. The 20 pound wind is almost a hurricane wind, is it not?

page 517

~: it f:

~

t~!~i:01~~~n,!i~vj1~·r anybody to be at a beach club . ,
on the ocean front merrymaking, is it f
\
1
A. I am not prepared to answer that.
Q. Would you want to be there when the wind was 70 miles?
.A. Personally, no, but I don't go to beach clubs very much
anyway.
Q. Suppose anyone was eccentric enoug·h to lower the awning in a 70 mile wind, do you think it would stay there?
A. The part that would fail first is hard to say. The awning, the track or something would unquestionably fail.
Q. The purpose of the awning was to protect those on the
dance floor. Assuming the weather is such that nobody is on
the floor, there is no point in putting the awning down, is
there?
A. They might want to protect the equipment in the club.
I don't know what they would propose to do.
Q. If the awning was not down there would be
page 518 ~ no wind resistance at all, laterally speaking·, except this track, would there f
A. That is right.
Q. That would be very small Y
A. It is enough to over-stress the column by over 100%.
Q. Let's see if it is. You testified that the section modulus
of a six inch column was 8.5, did you not 1
A. Yes.
Q. Assuming a wind on that curtain of three pounds, what
wind velocity. would that indicate?
A. I don't know offhand. I can check it.
Q. Are you willing to assume that is 35 miles, or approximately that,
A. It sounds a little light, but it could be.
Q. What would be the required section modulus of that?
A. Are we talking about a six inch column Y
Q. Six inch column. That was my question.

:.:.s~~r~ni~: d~u~t ~i A~~ea1J ~i Vii·gi1nia
Joh~ i M~G~rjliy.
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A. I will have to make additional calculations to determine
what you have asked. Your assumption as to the six inch
.
. .
column is all right., Q. I ask you wba.t the section.modulus would_·be?
A. The section .modulus on a six inch· column remains ·un,: ~h~1)ge~, R5. .
..
.
. , . .. . . . . . .
- Q. Ass:uming a.:-three po;un,d stre~a ~n .it_-p~~ ·squ,3:re·:foot,
· · ··
. what would be the required se·ction modulus of
page 519 ~ that? . , ·
.
. ·_
.
.
.
. ,
A. It would be .approximately-the required
would be around three: .in rough figures. . ,
Q. Let's assume that· there was _a si~ p~mnd· stress t~ere,
and let's assume that Tepresents a .48" mile wind, what would
.· be: the required· section modulus for that?
_. A._ I am 1not willing to accept these figures which you' are
· .ass1w1~~g_witho_ut c_b~cking.
.,
· Q. You don't have to accept·them.
The Commissioner: You don't have to accept them ·as accurate, but a~suming they are accurate.
.
.
,
A.. They are all figures that would ·have to be verified~ and
checked.
By Mr. -Maupin: .
.
.
Q. You can just take it as an assumption, assume it hr correct.
approximately
A. Assuming they are the facts, it would
six.
.
.
. ..
. · Q.· J)i<;l_y9u e·ver -know anybody to be at"the 'beach club!with
· .a ·4:s -mile wind blowing¥
:' - A. Yes.
Q. "Who?
. . .
..
.
.
. .A. They had 48 mile winds on this property last August. I
can verify it.
.
.
.
Q. And the Beach Club was full of people at that time; was
.
it7 . ·
,
page ·520 _J. A .. I can't say. - I wasn. 't th~r~"' _ .
· · Q. If you weren't there ybti couldn't say1

be

-

Commiss.ioner.: He could~'t·~~y i'f ·he ~1 a~n't··t11ere.

Tiie

..

'

A. I think .a 48 ~nile wind is
would attend a beach club.

~ot unheard of in which people
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.
- By !Ir.· Maupin:
Q. What did you say the actual s.ection. modulus of that:
. . track wa~, 63~, I ,think:¥ I would like for y~u to verify it.
/ . !!. The actual section modulus is 61 inches cube.·
r Q. On .a 26. foqt_span what i~ ·th~. r~quh;ecf s~ct~on m_odulus Y
A. I.have 80.73 inches cube. .
·
.
, Q. Now, ·Mr. McGaugliy, .you. tes.tifieq before on page 365
when you ·were asked :thi5:_ qu~stion: ·
· · - · · · , ·~
· "No.w, 1\fr. ,McGaughy, aceordini to t);te_ p}a~s, what materialjs deE!ig;nated to be used for the tr3:ck to supp-ort the
movable ..:retra~tible. ro(?f p~~els t '' ·
·
Your answe1\was:
"The track is built up of 18 inch cb~.u~nel. There i~. soldered
on the· side ·of the channel small. a.ngl~s jn .which the ,v,heels of
the movable sections roll: ... Th~t. m~a11-s the supporting member' i& .18 inches." .. .. · · ·· ·
· ··
·
· ··
r

Do yoU" still say those were -$Older~d on the side of the
panels?
A. I don't think I did. Tl~ey:)ver.e 1f~lded.
page ~21 } · Q.· T]).~t ·mqde, theni a.n...mtegraJ part of the
·-'
· ·..wheel?·
A. They were spot welded, not continuously.
Q. They -are very ·much stronger than if soldered?
A. Solid. No one would solder them primarily.
Q. If the retractible roof is closed there i_s a. very considerable amount of .lateral bracing .there, is .th~re; noU · · · ·-'
A .. lf ,the ro.0£: deyeloped .utter.al :b.r~cing Jt. could not be
· · ·
·
. moved.
( · l ·Q. ·My question.. is ... assuming the . roo.f was closed, there
· would be a ye!-yc~nsiderable. amount of latei;al .bracing, would
there not?
·. A. That, depends upon conditions at the mQruent.
Q. You have got an iron framework there, and one o_f your
objections to .it was. there was no lateral braci~g f~(?~ east
and west. Assuming these panels were ~1~~~ l_:wj_ll~.il:sk you
if it. would :not. afford. a vely ·cqn.sid~rable ·_amqun,t. pf: ·Ja teral
l:;·:· :bracing?
· .. · , .. ·
· · A.· I ·Can· answer -it ·but it. is not a dir.ect. answer. If I can
·
· · ~1
answer it :my w~y I will:~e gJad to.
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Q. Not being an engineer, I ·will have to let you and then
ask you other questions.
A. If there. is enough wind pressure to cause the tracks to
deflect, then the track channel will bind against the rollers and
you will develop a certain amount of lateral support.

By the Commissioner:
Q. You mean when the track is open, if the wind
wa~ fro"!ll the east it would be supported against
the retracti"ble roof °l
A. Tliat-·is right.

page 522}

(

Bv Mr. Maupin:
·Q. That would afford lateral bl·acingf
A. To a limited amount.
Q. How limited 1
A. It is indeterminate. You could go on forever on that
point.
·
Q. How much play was tl1ere, assuming the roof was closed,
between the panels on each side and the member itself¥
A. I don't follow the question.
Q. Your track panels run along a track f
.A .. Yes.
Q. And it had upright membets1 horizontal members, the
wheels run on f
A. Yes.
Q. In between the side of the panel and the track inside,
there is how much. playf
A. I will be g·lad to check and give you that information.
Q. To make my question clearer, .let me put it this way:
How n1ucI1 spaC'e was there between the side of the panel and:
tlle side of tlle track when it was in place?
A. I don't know how much space is between the side of the
panel track and rollers.
page 523 r Q. The closest point is what I want.
A. It would probably be a quarter of an inch
on eitller side.
Q. It is in testimony that Mr. Carter' suggested the use of'
rollers on the s-i"de, or roller bearings, between the panel itself
and wheel and side of the beam which supported the panel.
That '\Y'Ould take up all of that play, would it not 1
A. I don't see how thev could. First you want to use panels
to develop lateral stability, and then some other type of
rollers so they won't bind. You can't use both.
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Q. If you have a quarter of an inch play and fill it up, you
haven't got anything left?
A. If you fill it up you haven't got anything left, that is
correct.
Q. So there wouldn't be any play at all in between the H
beam between which it is supported and between which it rolls
and the panel itself!
·
A. I can't agree with that.
Q. Why not1
A. The main reason is as I stated before. First you have
asked me di.d it have lateral supportQ. Forg·et that for the moment. We are not talking about
that. vVhat I want to develop is that as the contraption was
in operation there was a play of a quarter of an inch on each
side between the outermost part of the panel and
page 524 ~ the innermost part of the beam. It was suggested
by Mr. Carter to put on either side of the panels
these rollers to keep it from binding. If that had been done
at least that quarter of an inch on each side would necessarily
have been eliminated t
A. If you put rollers in that fill up the track space, there is
no space left.
Q. Assuming that has been clone, what have you to say
about lateral support 1
A. The question still remains that if you put rollers in there
that fill up the space and the jam will happen quicker and
easier.
Q. Suppose we confine ourselves to the question which was
lateral support.
A. The only way you can get it is by jamming that section.
Q. If you have got your section filled up it would afford
very considerable strengthening against the lateral support?
A. Lateral support indicates direct connection, anything
that can roll in the track itself and not by side thrust.
Q. Assuming the roller was adjacent to the side of the track
and also adjacent to the panel you wouldn't have any leeway
at all for play, I am asking· you whether those closed panels
would not afford very considerable lateral support to the
structure as ag·ainst sidewise tbrusU
A. You might get some lateral support under conditions
where the roof could not move.
Q. What did you do with those columns you
page 525 ~ took out; were they reused?
A. Most of them were reused.

\.:.,.
.
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Q.
A.
Q.
A.
Q.

They were all usable, were they?
No, not all.
"That was the trouble with them?
A few of them were bent.
Which ones were they?
A. The four inch columns, some of them.
Q. Any six inch columns bent?
A. Not enough to make any difference.
Q. They were re-usable7
A. That is right.
Q. This book you had of the American Institute of Steel
Construction gives permissible stress f
A. Yes.
Q. How much stress or how much does the stress have to
exceed the permissible stress before the member will bend?
A. How much a member will bend under different stresses f
Q. At what point does the stress bend the member; where
is the breaking poinU
A. I think you will find it at about 38,000 pountl~.
Q. What percentage?
A. Approximately 190%.
Q. Approximately 200% 1
page 526 ~ A. A little under 200%.
Q. At ""hat point would a structural member
permanently set be expect to bend¥
A. I would have to check that for you. About 33,00fl
pounds.
Q. ·what is that percentage?
A. That would be about 165%.
Q. Above.A. The allowable strength.
Q. What is the allowable according to that same authorityf
A. You mean for erection purposes?
·
Q. Yes.
·
A. One in 500.
Q. The same thing as two to 1000, isn't it!
A. You go by 500 over one.
Q. With a 15 foot column, how much would that be in
inches?
A. A little better than a third of an inch.
Q. About 3/8, isn't iU
A. Yes.
Q. Do you know what the average deflection was you testified to?
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A. I don't know the average because each individual piece
is supposed to meet those requirements.
Q. Let's take columns C-9, 10, 11 and 12, what
were they as specified, six or four inches?
A. C-9 was specified as a six inch column. I believe that
is correct. I don't have the architect's.drawings here to verify it.
Q. I have them right here, if you want to see them.
.A. C-9, 10, 11 and 12 were specified as six inch columns.
Q. How were they installed¥
· .A. C-9 and C-12 were installed as four inch columns, and
C-10 and 11 as six inches.
Q. How were they set; did they have anchor bolts on them,
or how were they set Y
.A. C-10 and 11, according to the architect's drawings,
which I can verifyQ. I am speaking about how they were actually seU
. .A. I can explain what I started to say. C-10 and 11 were
buried in concrete. Whether they were installed in accordance with the drawings I cannot tell.
Q. C-9, 10, 11 and 12 were all buried three feet below the
floor in concrete, were they not 7
.A. I can't answer that.
Q. Why?
.A. I have no way of going down there in the concrete.
Q. They were all four buried in concrete 7
page 528 ~ A. C-10 and 11 were.
Q. .And they were all on the ocean side, were
they?
.A. C-9 and C-12 were not.
Q. Are you sure of that?
A. To the best of my opinion, and according to the archite~t 's drawings.
Q. Actually you inspected the job in November, you said.
I am asking you if you are prepared to testify that C-9 and
C-12 were not imbedded in concrete 1
A. ~ don't recall that particular detail, no.
Q. Didn't all the columns have four anchor bolts f
A. Most of the columns appeared to have four anchor bolts.
I would say most of the columns had four anchor bolts.
Q. Do you know ·any that didn't t
A. I don't know what those had that were buried.
Q. .All of those that were not buried had four anchor bolts,
did they not 7
page 527 }
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A. Yes.
Q. As far as you knowf
A. Yes.
Q. Look on the architect's drawings and tell me if,. as originally designed, there were not two 26 foot beams on the
west side of the dance floor t
A. There are two beams shown in there.
page 529 ~ Q. What was the purpose of those beams from
an engineering standpoint t
.A. Apparently at one time they intended to earry the deqk
area out further than was actually done. These particular
beams supported the 2 x 10 's that were supposed to support
the deck.
Q. And they would have added strength if they had been
installed Y
A. They would have added strength to that side..
Q. That is the shore side Y
A. That is the shore side.
Q. Columns 10, 11 and 12 were on the ocean side f
A. Yes.
Q. They were all specified as six inch columns¥
A .. That is right.
Q. Assuming these tracks as they were, and the panels
open, according to your book, what should the deflection have
been in that track in an 18 mile an hour wind i
A. ·would you mind rephrasing the question¥

(The question was read.)

A. I have never calculated that particular question.
Q. You testified you were there in an 18 mile an hour wind
and the re was a deflection of ten inches. I want to examine you
about that, and I want to know what the book says the deflection should have been.
page 530 ~ A. It comes down to the same question of running down the wind stresses again and calculating
that. Haven't we read those deflections? They are in a horizontal direction and, as I stated, your bracing was inoperative,
uot connected with all the supports intended because they
pulled loose.
Q. An 19 mile per hour wind on that track would I1ave
given,. according to yonr book, a deflection of .56 inches in that
track'/
A. The track was practically listing from one end to the
other.
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Q. I am going to have something to say about that. If you
want to check it, now is the time.
A. The question comes down to this, and I don't mind repeating it as I stated before on direct testimony here, that you
could take your hand and move the track.
Q. I have read that testimony ..
A. The track was in such condition anyone ·could push it
anywhere he wanted almost.
Q. "\Vhich side of that track did you move by hand¥
A. The west side.
Q. Could you move the east side?
A. I could not get in position to test the east side in the
same manner.
Q. You said there was a deflection on that track of eight to
ten inches in an 18 mile wind. How do you know there was an
18 mile wind blowing?
page 531 ~ A. Checked with the Weather Bureau.
Q. You checked with the Weather Bureau¥
A. Yes.
Q. What date was thaU
A. ·we checked it on November 23rd.
Q_. November 23, 19491
A. Yes.
Q. What time of day ·was it?
A. That would be between 12 :00 and 1 :00.
Q. Between 12 :00 and 1 :001
A. Yes.
Q. At what point did you get that wind rating?
A. "'\Ye called up the station at Cape Henry.
Q. At what time did you call the station at Cape Henryf
A. Called them the next day.
Q. The next day¥
A. Yes.
· Q. ·what was the direction of the wind¥
A. From the southwest.
Q. A southwest wind 7
A. Yes.
Q. At 18 miles an hour?
A. Yes.
Q. How did you check that deflection, did you measure it
or check it by eye, or how!
page 532 ~ A. vVe had a transit set up to check things and
noticed it, and a man went up on the top of the
·
dance stand and read it as it moved.
•
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Q. That was the west trackT
A. Yes.
Q. At which point, in the middle?
A. On the north side and in tne middle.
Q. Those braces were intended to be on the west side, were
they not?
A. Yes.
Q. They were not installed?
A. They were installed.
Q. How do you know that, you saw them?
A. They were up there.
Q. Those braces were up there ,vhen 'you went there in
November¥ Those braces were put up and not taken down?
A. ·we are talking about different braces.
Q. I am talking about the 26 foot beams?
A. I am talking about something else.
Q. Those were on the west side or would have been if they
had been kept in there, would they not?
A. I never saw those. I was talking about braces P-1.
Mr. Maupin: That is all.
~

By ]\fr. I\fa rtin :
Q. Without waiving objections: The anchor
bolts were placed by the general contractor?
A. That is the general practice.
Q. The steel man comes and sets the columns where the
anchor bolts have been prepared?
.A. I would say that is the normal procedure.
Q. You put columns up and find them out of line, usually
something is done about iU
A. Yes.
Q. If you see them clean out of line somebody should make
complaint?
A. Yes.
Q. Those anchor bolts go up from footings and are made of
Rteel or metal 1
A. Yes.
Q. There are four around each column ordinarily¥
.A. Yes.
Q. Most of tl1ose columns are sunk in concrete some three
feet?
A. In this case most of the columns were setting on top of
the floor.
•

page 533
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Q. How many each way?

.A. I guess pretty even.
Q. About half and half 7
page 534 ~ A. Yes.
Q. All of them had anchor bolts f
A. All you could inspect visually had anchor bolts, yes.
l\fr. Martin: I would like to read in the record, or have the
witness do it, from the manual of the American Institute of
Steel Construction, which is a large book, and I don't think it
would be very clear unless we read it in, about anchor bolts,
from page 313, Paragraph ( e).
The Comissioner: That is the book introduced as Exhibit
651

Mr. Martin: Yes, sir.
'' .All anchor or foundation bolts, expansion bolts, cinch bolts
or other connections between the work to be performed by the
Seller and the work of other trades shall be located and set
by the Buyer."

By Mr. Martin :
·Q. That is the ruling in that manual, is it not!
A. Yes, sir.
Q. As to the grouting, what is grouting?
A. Grouting is placed under columns, material placed,
cement, sand and paste, to set it in place. It is impossible to
fabricate steel work perfectly, and they set them
· page 535 ~ on steel shims. After they are placed you usually
grout them and level them up.
Q. And that is done by the owner or general contractor, is
it non
A. That is the usual procedure.
Q. I read from the same Manual, bottom of page 312, Paragraph (d), under the heading "Steel and Cast Iron Bases."
'' All steel grillage, rolled steel bearing plates, cast iron or
steel bases, shall be set and wedged or shimmed by the steel
erector to grade or level lines, which shall be determined and
fixed by the Buyer, who sliall grout all such parts in place.
Before grouting the Buyer shall check the grades and levels
of the parts to be grouted, and shall be responsible for the
accuracy of the same. For steel columns or girders with
bases fabricated as an integral part of the member the foundation shall be finished to exact grade and level, ready to
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receive the steel work so that shims or wedges shall not be
1·equired for plumbing or leveling of steel work."
That is a rule in the same Manual, is it notY
A. Yes, sir.
Q. Look on page 310 of the same Manual, Paragraph (d):
page 536

~

'' Shop drawings prepared by the Seller and approved by a representative of the Buyer shall be
deemed the correct interpretation of the work to be done, but
clo not relieve the Seller of responsibility for the accuracy of
details.''

That is also a rule, is it not, o~ this Manual f
A. That is customary, yes, sir.
Q. Look at the same Manual on pag·e 313 and state whether
or not this is another one of the· rules:
''Plumbing Up.. The temporary guys, braces and falsework
or cribbing shall be the property of the Seller,. and if after
the steel has been plumbed and leveled, the work of completing the structure by other contractors is suspended or delayed, the Seller shall receive reasonable compensation for its
use. Guvs and braces that must be left after the steel has
been plumbe~ shall be removed by the Buyer at his expense,
an<l returned to the Seller in good condition.
"Immediately upon completion by the steel erector, the
Buyer shall assure himself, by whatever agencies he may
elect, that the steel erector's work is plumb, level, and properly guyed, and that all lintels attached without provision for
adjustment are in their proper location. If these
page 537 ~ conditions have not been complied with, he should
immediately notify the erector and direct him to
perfect his work. .After the steel erector has braced, guyed
and plumbed the work once to the satisfaction of the Buyer,
his responsibility ceases. Any further work in bracing, guying or plumbing shall be perfo1~med entirely at the Buyer's
expense.
'' In the setting or erecting of structural steel work for
structures other than bridges, the individual pieces shall be
considered plumb or level where the error does not exceed
1 to 500.
"For exterior columns and columns adjacent to elevator
shafts of mu~tiple story building, the error from plumb shall
not exceed 1 to 1000.''
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That is the rule I have read correctly, is it notT
A. That is correct.
Mr. Martin: That is all.

By 1\Ir. Maupin:
Q. There are one or tw·o other questions I would like to ask.
You answered a question on cross examination by Mr. Martin at the previous hearing on page 410 when you were asked
the question on page 409:
"Therefore, you could find no possible misconduct what- / -~.·,
ever of the Globe Company except for the iustal.
page 538 ~ lation of four inch columns where there should
have been six inch columns."
The question was repeated after colloquy between counsel
and your answer was:
"My answer to that would have to be this, Mr. Martin, that
at the time I examined the structure, and I want to make it
elear that ]\fr. Mednick was not there, but at the time I examined it two-thirds of the columns were out of plumb and
not in accordance with the American Institute of Steel Coni;;truction specifications which he agreed to follow."
You also testified at the top of page 408 :
"I offered l\Ir. Mednick the same invitation I offered to
Spigcl, that lie could see the report and discuss it with
and he said he didn't see any particular point in doing it.
also said to me at that time he didn't design the structure
he was not responsible for it one way or the other."

Mr.
me,
He
and

Did you, at the time you had that conversation with Mr.
Mednick, advise him that he had put in four four inch columns
where there should have been four six inch columns f
A. I don't think I did. I can't sav at that time that I knew
"'
it. I may have, I don't know.
Q. That was your report that you are talking about?
A. If the report had been prepared I knew it.
page 539 ~ Q. You told him be could see the report and he
said he had not designed the structure and was
not responsible for it. Did you call to his attention the fact
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that there were four four inch columns where there should
have been six inch columns?
·
· A. Since he was not interest.ed in the report I didn't go
into detail.
Q. He told you why he wasn't interested; he said he had
not designed it and was not responsible for it, and it would
seem a natural thing to do, would it, to say, '' This report
shows you put in some four inch columns where there should
have been six 7' '·
A. No, bee a use l1e was working from the a pp roved shop
drawings which superse.ded the architect's drawings.
Q. If that had been your job would you have called it to
the attention of the fabricator and say it was not according
to the approved drawings?
A. If it had been called to my attention.
Q. Did you, or not, under those circumstances?
A. No.
Q. You did have a talk with Mr. Carter?
A. Yes.
.
.
Q. Didn't you tell him in effect, and I am not attempting
to quote the exact words, that the only thing that you saw
wrong with the job was the fact that there were four four inch
columns installed instead of six inch columns, and
page 540 ~ if that was corrected that you thought it would
be all right?
A. No.
Q. Is that substantially correct?
A. No. I would be glad to give you the conversation.
Q. I am asking you whether you told him that in effect Y
A. No. Mr. CarterQ. Yon may answer the rest of it on your other examination. I didn't ask you anything else.
The Commissioner: He has a right to make an explanation after giving a categorical answer.
Mr. Ashburn: Go ahead and explain it.
l\fr. Maupin: I am bound to disagree with the Commissioner.
A. ,Vhen I first went to see Mr. Carter before I looked at
the structure he told me at that time four four inch columns
had been substituted for six inch columns and said he bad
called it to Mr. Mednick's man's attention, I forget which
· one, but whoever he told said it was all right, they had checked
it.
.
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Mr. Martin: I object to that as hearsay.
A. (Continuing) So I assumed from the conversation that
Mr. Mednick knew of the error, which I think is a logical as-

sumption.
page 541}

Bv the Commissioner:
·Q. That was an assumption f
A. Yes.

By ]\fr. Maupin:
.
Q. Did you not say to him at that time in effect, ''vVhy don't
you get those columns changed to six inch columns instead of
four?'' and did he not say to you, '' It will be done at the
proper time?''
A. No, sir.
Q. I am going tto contradict you on that.
A. Under what basis do you contradict me?
Q. A witness on the stand under oath will contradict you,
and I am warning you, which is in accordance with the rule.
Mr. Ashburn: That he may change his statement if he desires?
1\fr. Maupin: If he wants to.
Mr. Ashburn: There can be a different interpretation of
the rule.
Mr. Maupin: Just as there is under the American Institute of Steel Construction book.
By Mr. :Maupin:
Q. Is it, or not, customary where a mistake is made in the
shop drawings by making a departure from the specifications,
if that mistake is called to the attention of the steel contractor
he corrects it?
page 542 r A. It is sometimes done and sometimes it isn't.
It depends upon the steel contractor, if he wants
to do it. He has no legal obligation to do it, to the best of
my knowledge.
Q. I understand your answer to be that if he contracts to
fabricate the members according to specifications and gets
the wrong- size by reason of a mistake in his shop, he is under
no obligation to correct iU
A. That is not the exact condition. He is furnished these
drawings of what he proposes to furnish. Quite ·frequently
they will vary slightly from the architect's drawings. The

-·····.··:·<:tiff
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architect checks the shop dra,vings and either approves them
subject to certain corrections, or rejects them.
Q. Do you know whether that was done in this instance, or
not¥
A. No, sir, I don't think so.
Q. Do you know whether it was, or not¥
A. ·when I visited Mr. Spigel 's office Mr. Carter sho,ved me
some shop-drawings that had been approved.
Q. Did he show you those that included all the four inch
columns!· ·
A. I don't remember.
RE-DIRECT EXAMINATION..
page 543

~

By Mr. Ashburn:
Q. Would a competent architect,. in checking
the sliop drawings under those conditions, discover an error
had been made in them!
A. That is the purpose of the cheek. After all, all of us are
human and we all make mistakes from time to time which
should have been caught.
Q. Mr. McGaughy, what is this book that I have in my hand
and hand you? Look at it, please.
A. This is the '' Theory of Modern Steel Structures,'' by
Grinter.
Q. Is that an approved reference book for engineers and .
architects who are engaged in planning steel structures 1
·
A. It is a very highly thought of book and the author is
quite a competent engineer.
.
Q. Under the heading ',·wind Pressure on Low Buildings,''
read what the author has to say at the bottom of page 61 ancl
continuing at the top of page 62.

Mr. :Martin: I object to a quotation from some author.
Mr. Ashburn: It is the same objection as was made to the·
American Institute of Steel Construction book.
The Commissioner: That was incorporated in the contract
bv reference .
.,
Mr. Maupin: I object to it because it is pure
page 544 } hearsay.
]\fr. Martin= I object unles:s they bring the
author here so that he may be cross examined.
A. '' A velocity of 70 miles per hour corresponds approximately to a pressure of 20 lb. per sq. ft. Hence a pressure of

_,....>,,

Surf Realty Corporation v. James J. Standing, etc.

377

John, B. McGaiighy.
20 lb. seems adequate for tl1e design of a mill building in a
location where the hurricane or tornado hazard is small. It
is also of importance that an isolated structure may have to
resist heavier wind pressures than one in a protected location.
Bridges are placed in such unprotected sites; hence a wind
pressure of from 30 to 50 lb. per sq. ft. is considered necessary
in the design of a bridge.''

:M:r. Ashburn: That is all.
RE-CROSS EXAl\IINATION.
By Mr. Martin:
Q. I refer to Exhibit No. 24, contract of July 14, 1949, and
read from it for convenience:
'' Subject to the conditions printed on the back hereof and
in accordance with the conditions of the Code of Standard
Practice of the American Institute of Steel Construction, we
offer to furnish the material listed herein as
page 545 } shown on the drawings and specifications pages
enumerated below."
__.

1Ir. Ashburn: Is it necessary to read it? It is already in
the record as an exhibit.
Mr. Martin: It is very difficult to pick a part of it out unless it is shown in the evidence.
The Commissioner: You are reading it as a basis for the
examination of this witness Y
Mr. Martin: Yes, sir.

"All as per drawings delivered to our office 7/13/49."
That would refer to the drawings here, would it not?
·Mr.Ashburn: ,vould the witness know¥
Mr. Martin: I am asking him.
A. I would assume so.
The Commissioner: That is signed by the Globe Iron Construction Company and refers to drawings delivered to its
office which would be the architect's drawings delivered to his
office.
1'1Ir. Martin: "All as per drawings delivered to our office
7/13/49."

Supreme c~nrt of Appeals of Virginia

3i8

John B. McGaughy.
The Commissioner:
page 546

~

Drawings delivered by

Mr. Spigel to the Globe Iron Construction Com-

pany!
Mr. Martin: Yes.

By Mr. Martin:
·
Q. I understood you to say that when you spoke to Mr.

r·

Mednick you didn't call his attention to some columns being
four inch instead of six inch columns t
A. That is correct.
Q. The back of the contract is headed ''Conditions,'' and I
read Condition ~o. 13:

"It is understood that we will be reimbursed for any expense clue to revisions to drawings when same have been made
in accordance with contract drawings, or the changes are
made after drawing·s have been approved. vVe will be responsible only for corrections necessary due to errors made
by us, and ,vill promptly handle same when advised, but it is
understood that when erection is performed by others, only
skilled labor will be used.''
That was not called to l\Ir. l\:Iednick 's attention by you as to
these pillars or columns f
l\Ir. Ashburn: He answ·ered it and said no.

By Mr. Martin:
Q. That was the only conversation you had with Mr. 1Iednick, was it not?
page 547 } A. That is about all. 1\fr. Mednick furnished
me with the shop drawfogs and after a preliminary investigation I called Mr. Mednick and told him I had
some preliminary figures on the report and if be would like
to see them I would show them to him.
Q. That was on the telephone?
A. Yes.
Bv the Commissioner:
"'Q. Mr. McGaughy, near tl1e conclusion of Mr. Maupin 's
first cross examination there were some questions put to you
and some answers made by you with reference to bracing.
You stated, I think, that you and Mr. Maupin were evidently
talking- about different braces. I would like for you to elaborate on that. You mentioned brace P-1.

(
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A. I said he was talking about bracing on the 26 foot span
which had been removed. Apparently when they removed
this beam on this 26 foot span he referred to they substituted
in t11eir place from column C-1 to column C-4, substituted
bracing No. P-2. Column C-2 and Column C-3 appears and
P-1 inserted.
Q. Those are the braces that were there at the time of your
examination f
A. Yes.
Q. Their plans s110wed originally other kinds of braces?
A. Yes, the architect's drawings were modified
page 548 } apparently during the construction.
Q. Continuing, Mr. McGaughy, there bas been
some testimony, and I am not sure it came from you but I
tllink it did, to the effect that these columns, steel columns,
were not braced at the top.
A. That is correct.
Q. How would they be braced, what bracing should there
be, or what is customary?
A. Customarilv a column is braced in either direction so it
cannot move. It is braced at the top so it cannot move.
Q. As to braces, beams, girders, etc., I notice down here at
the Union Station that these columns set in concrete at the
bottom, the beam is fastened on the girder which runs overhead, but I saw no braces on it.
A. I haven ''t seen the particular columns, but I expect you
will find they have knee braces at the top.
Q. Would it be to some column brace?
A. Yes. It is just a means of holding the top so it cannot
move.
Q. If the brace is bolted to the girder or beam, or if the
column is bolted to the girder or beam resting on top of it,
would it be l1eld in position normally?
A. If a girder beam is in position so it cannot move. In
this particular case you have a long frame. The
page 549 } columns in this long frame, A-frame, a re held in
position so they cannot move in any direction, but
there is nothing to keep them from moving to east or west.
Q. The girder itself would have to move¥
A. The girder itself moves with them.
0

,•:•·"~''"

"'\

Bv l\f r. Martin :
·Q. On page 365 of your testimony you were asked:
"Now, Mr. l\foGaughy, according to the plans, what ma-
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terial is designated to be used for the track to support the
movable retractible roof panels!"
Your answer was:

"The track is built up of 18 inch channel. There is soldered
on the side of the channel small angles in which the wheels of
the movable sections roll. That means the supporting member is 18 inches.''

I think you said "soldered"' was in error and it ought to
be ''welded'''
A. Yes.
Q. In the same line you said ''Angles'', and that is in error
and sl1ould be ''H''t
A. I think so. There are four small H-beams shown here
and one small channel.
By Mr. Ashburn:
page 550 }

Q. That is by reference to the shop drawings Y
A. That is correct.

T11e Commissioner: Is that all, gentlemen f
Mr. Ashburn: Yes, sir. If the Commissioner pleaseThe Commissioner: Wait a minute and let's see if he is
through.
Mr. Ashburn: Mr. Commissioner, the witness calls my attention to the fact that the shop drawings supplied, as I understand by the Globe Iron Construction Company, made a
change he has made frequent reference to in the testimony
given this morning and in his direct examination, that they
disclosed the locations of the bracing P-1 and P-2, to which
reference has been made in the testimony, but so far as he
can recall none of the plans, either the architect's or the shop
drawings put in evidence, actually show the locations of those
braces.
By }fr. Ashburn:
Q. Is that a correct statement, Mr. McGaughyY
A. I don't think any shop drawings have been put in evidence.

TI1e Commissioner: Yes, I think they have been.
·
Mr. Ashburn: It may be Exhibit 27' which prepage 551 ~ sumably is the shop drawings.
.
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By the Commissioner:
Q. Examine Exhibit 27 and see if that shows it.
A. They are in there. I didn't know they had been entered;
that is all.

The Commissioner: Upon examination of Exhibit 27 the
witness corrects his statement and says that the braces are
shown in the shop drawings. ·who is your next witness f
And further this deponent saith not.
Mr. Ashburn: I have no further witnesses today. I am ·
applying to you for subpoenas for the witnesses.
Thereupon, the taking· of further testimony in this matter
was adjourned to August 29, 1950, at 10 :00 o'clock A. l\L
page 552

~

Office of the Commissioner, Norfolk, Virginia,
August 29, 1950.
The taking· of testimony in this cause was resumed on the
above date at 10 :00 o'clock A. M., pursuant to adjournment.
Present: Same parties as heretofore noted.

N. G. WILSON, JR.,
called as a witness on behalf of the defendants, having been
first duly sworn, was examined and testified as follows:
By Mr. Ashburn:
Q. You are Mr. N. G. Wilson, Jr.?
A. Yes, sir.
Q. Mr. Wilson, how old are you and where is your place of
residence?
A. 52, 544 Pembroke Avenue, Norfolk.
Q. ·what is the nature of your business?
A. I am connected with the Door Engineering Corporation
and J. G. Wilson Corporation.
Q. ·what is the nature of the business of those
page 553 ~ corporations 1
A. Industrial doors.
Q. How long have you been engaged in a similar business Y
A. 27 years.
Q. In the nature of that business, state whether or not you
frequently were brought in ~ontact with steel construction?
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A. What part of steel construction, Mr. Ashburn Y
Q. You will have to tell us; any sort of stee] construction?
A. "\Ve design and lay out doors that are attached to steel
buildings.
Q. In the pursuit of that work, is it the fact that you have
occasion frequently to look at, inspect and form conclusions
concerning· steel construction?
A. You make that a hard question because you are covering many things. All I have to do with steel construction is
in connection with doors in my work, and so far as designing
structural steel, I don't have occasion to.
Q. I understand you are not a designer, Mr. ·wnson. Probably I can bring out what I wish to more clearly. How long
and how well have you known :Mr. Bernard B. Spigel?
A. I have known Mr. Spigel for 25 years at least.
Q. How long have you known his assistant, Mr. Warren
Carter? ·
page 554 ~ A.. In telephone conversations oyer a period of
six or seven years and by sight within the past
year.
Q. Have your contacts with both of those gentlemen been
frequent ones in a business way!
A. Not very, no, sir.
Q. Are you a willing witness in this case?
A. Yes.
Q. Did you not say that if anything detrimental to the interests of Mr. SpigelMr. :Maupin: I object to the form of the question, whether
he is a willing witness. He ought not to lead him all the way.
Bv Mr. Ashburn:
..Q. Have you not said to me that if anything; detrimental
to the interests of :Mr. Spigel was gathered from your testimony that it would have to be dragged out of you Y
Mr. l\Iaupin: I object to that.
The Commissioner: Answer it subject to the objection.

A.. Yes, I said that.
By Mr. Ashburn:
Q. Does that mean you are anxious not to make any state-
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ments that might be construed as injurious to the interests of
Mr. Spigel f

.

Mr. Maupin: I object to that on the ground
}Jage 555 } it is leading· and calls for a conclusion, and is irrelevant.
The Commissioner: Answer the question.
The ·witness: What was the question t
(The question was read.)
The witness: Read that again.
(The question was again read.)

A. Yes, I would hate to make a statement that might be construed as injurious to the interests of Mr. SpigeL
By Mr. Ashburn:
Q. Now, l\fr. Wilson, concerning the construcuon work that
was done at the Surf Beach Club owned by the Surf Realty
Corporation, in the summer of 1949, how did the fact that that
construction was being done there first come to your attention!
A. I only checked my dates this morning. On or about the
22nd or 23rd of July :Mr. Carter of Mr. Spigel's office called
and asked me to come down in connection with some work at
the Surf Club. When I got to the office he showed me plans
of this roof on which be told me fabrication was about complete, and said they wanted to get an electric operator to open
and close it.
Q. Were you requested to supply that electric operator 1
A. I was asked to give them a price on it, to design an opera tor and give them a price for it.
page 556 ~ Q. Did Mr. Carter submit to you any design for
that operator, or did be request you to make a
design for the operator T
A. He asked me to make a design.
Q. Did you subsequently make such a design and submit a
price for the operator?
A. The design was only in sketch form, but it was made and
a tentative price given.
·
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By the Commissioner:
Q. ,virnt tlo you mean by a tentative pric-e°f
A. I was told by :Mr. Carter there was somethfog· tI1at
needed to be done very quickly, and we went) clown and looked
the site over and worked on it two successive nights to malm
up a study and· work it because it took two or three more clays.
By :M:r. Ashburn:
Q. Do you recall tl1e figure tlmt you submitted?
A. Approximately $3,400.00 or $3,500.00.
p---.
Q. Can you tel1 ns in a. g·eneral sort of way so the Commis/
sioner will who.Uy understand the principle of what you proposed to provide f
A. In the begfoning I bad a discussion with :M:r. Carter and
lie Imel made suggestions of placing a shaft perpendicular to
the ocean at the low point of the A roof at eitI1er end with a
motor operator at each side of the roof and chains to pull it
in place with two separate operators on it.
pag·e 557 ~
Q. As a result of that statement and your tentative figure of $3,400.00 or $3,500.00, did you havefurther discussions with Mr. Carter concerning any operation
of the principle which you had suggested, or any different

one?
A. He called me back two or three clays later and told me
the price was too high, and he wondered if he could do it with
one motor as well, to operate and handle both sides of the,
roof. ·we made a new sketch, another study, that was completed on August 8tl1. I have a letter, because the draftsman
took it l1ome with him and mailed it from his home and I got
it tlrn next morning postmarked August 8th.
Q. WI1at was the price submitted for that operation?
A. It w·as not a definite figure, but I told him I thought we
could do it for around $2,800.00 or $2,900.00.
Q. Were you authorized by Mr. Carter to proceed to provide the operator on either one of tl1ose principles at either
one of those figures°?
A. Inferentially, yes, because l1e called me up and said they
wanted to g·o ahead with the operator, that they had some
band coming in in a few days. He asked me to try to find
wllere they could get operators, and I got in touch witl1 the
General Electric Supply Company and they located some in
Brownsville, Texas. I called Mr. Carter and told him that
and he told me to get them flown in here by air express. About

.,r """,,,
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that time Mr. Carter., I am sure, called me on the
phone from Virginia Beach and put Mr. Kane on
the telephone. Mr. Kane wanted to know where
those operators were, and I am sure I told Mr. Kane that we
didn't have an order for the operators, and Mr. Kane told me
that we did, and I told Mr. Kane that my negotiations ·were
with Mr. Carter, and be said I Imel an order and contract and
he was looking- for me to furnish those operators.
Q. Was that the extent of your conversation with him?
A. To the best of my recollection, that was the extent of my
conversation with him.
Q. Did you ever receive from Mr. Carter an order for the
operators?
A. Again I say inferentially. He called me and told me he
wanted to go ahead. My concern required a :firm order.
Q. Did you ever receive one 1
A. No.
Q. You never provided the operators?
A. No. Would you like for me to tell you why?
Q. I didn't ask you that.
page 558

i_ . ..,...,..· .. ,.

~

Mr. Maupin: I didn't catch that.
Mr. Ashburn: I asked him if he ever provided those operators and he said no and asked me if I wanted him to tell
me why.

By Mr. Ashburn:
Q. If this design for the operation was not compage 559 ~ pleted until August 8th, would you have had the
required time to make up the materials to go into
·
the completed operators for the installation of them?
A. We had other materials on hand and if we had reallybent ourselves to it we could have done it in a week provided
we had gotten the two motors.
Q. So the earliest possible date in which they could have
been in working· order would have been in the neighborhood
of August 15th or August 16th i
A. Yes.
.
Q. Mr. Wilson, in the course of your interest in that construction because you had been requested to design the operators, did you, yourself, go to the location of the construction and see what was going on 1
A. Yes.
Q. How much time did you spend there?
A. I was down there four or five times over an interval of
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a week, and I stayed as long as an 11our and a half, and I would

r
I

say I stayed as short a time as 15 minutes.
Q. On the occasion when you were there for an hour and
a half was the steel erection going forward?
A. Yes, at that time.
Q. What, if anything, did you notice concerning that erection?
A. W11at?
page 560 ~ Q. I will put it th.is way: To what extent had
the erection progressed at that time?
A. The first time I was tllere they were putting up the steel
channels that run parallel witb the openings. I think this was
possibly 20 inch and they were putting them on on top of the
column. The next time I saw it they were assembling it,
starting to assemble the panels that slide up on the channels.
On this they had plywood covering, and the last time I saw
it it was stretched out in a open position. I never saw it operated.
By the Commissioner:
Q. The roof was covered?
A. Yes.
By M:r. Ashburn:
Q. You saw they were placing the channel on top of the columns; is that the fact, or not?
A. They were on top of the columns.
Q. Were they attached securely over top of the columns t
A. No, they were not.
Q.. They were placed with an off-set separating them!
A .. Yes·.
Q. Diel that put the load on top of the columns, or not?
A. I don't think I am qualified to answer that. Am I, Mr..
Ashburn!
Q. As you saw the structure, will you say defipage 561 ~ nitely about that, whether it put the load on top
of the· columns f
A .. It was transmitted througb the column to the gro1.U1d.
They were tied to the top of the column.
· Q~ \Vas it apparent hy a visual inspection at th.e time· that
there was: a bowing in these coTumrrs t
A. It was on the small columns.
Q. You could see it with your naked eye?
A. The columns may have been bent before they were put
up ..
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Q. "\Vas there an existing bowinO' that was apparent to you
by a visual inspection at the time the channels were placed on
the columns¥
A. I don't remember seeing the columns before they wer_e
put up, but after the channels were there the columns bowed.
Q. And the fact that they wete bowed was obvious by a
visual inspection?
A. To me it was.
Q. Did you ever discuss that situation with Mr. Carter, or
did you at tlm t time f
.A.. I culled him and told him it looked like those columns
had bowed.
Q. Did you make some recommendation or suggestion to
him concerning· a method of curing that bowingt
A. I sugg·ested welding a strongback piece of
pag·e 562 ~ plate by the outer edg·e of each column near the

top.

.

.

.

Q. Explain what your method would be a little for the
record. ·what would the strongback consi_st of 1

A. A piece of plate possibly a half inch filling the section
of that eye beam, with a flange, welded vertically to the outer
side of the column away from the top toward the ea~t side,
on the outside columns, an9- to the land side on the irts~d~ col..
nmns. Mr. Carter told me he was tying it into the wood struc-ture on the inside and it would not be necessary.
Q. Mr. Carter was only tying in--Mr. Maupin: That is leading.

By Mr. Ashburn:
_. .
.
_
_ _ .
Q. Do I understand that :M:r. Carter's reply to that observation was-Mr. Maupin: I object to that. I think counsel should not
lead this witness and suggest the answers.
The Commissioner: I have to permit the ques"tion and answer to be recorded for the purpose of the record, but to me
it is plainly leading.
(The last part of the witness; answer was read.:
Mr. Maupin~ That is a complete answer.
pag·e 563 ~ By Mr. Ashburn:
.
Q. Mr. Wilson, did he follow your suggestion
about the support for the column?
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A. I don't believe he was. It was not there the last time
I saw it. No, I don't believe he did.
Q. Mr. Wilson, did you see the retractible roof structure
after it had been tied into the wooden structure, according
to Mr. Carter's suggestion, did you ever see it 1
A. I don't think I did1 Mr. Ashburn.
Q. Do you have any definite recollection of whether you
did, or not?
A. I think possibly some time during the winter or early
spring, when they started removing the building, I stopped
in there and looked and they had most of the· structure down,
the part that formed the roof had been taken down, but there
were some side struts from the columns over to the wood
structure on the land side.
Q. :Mr. ,vilson, in the course of your consideration of designing these motor operators did you manually make some
investigation as to the rigidity of that structure f
A. I was up on top of it twice, I believe.
Q. What condition did you find 7
A. I found that the channels that-the heavy channels that
run parallel to the ocean that were f as.tened to the columns
could be moved laterally east and west; that is, toward the
ocean and away from it. I discussed that with
page 564 ~ Mr. Carter in connection with the final sketch
we made and he told me that he had made the
40 foot by 10 foot channels of sufficient strength to tie those
to the structure and could put the tracks together when they
were in open position, and they had very heavy rollers securely fastened.
Q. Did you consider that would be sufficient and adequate T
A. I can't tell y~m, Mr. Ashburn. I don't kuow.
Q. Well, did you then doubt the sufficiency of that method Y
Mr. Maupin: I object to that.
By Mr. Ashburn:
Q. Did you express such doubt to Mr. Carter?

Mr. Maupin: I object. The witness said he wasn't qualified, and it woula be simply a guess.
(The question was read).

-~~
I
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By Mr. Ashburn:
Q. You expressed that doubt to Mr. Carter?
A. No, I don't think I told Mr. Carter that was ..not sufficient, the strong·back.
Q. Now, state whether or not you called Mr. Carter's attention to the fact that the structure on which you were asked
to install the operators lacked support f
page 565 ~ A. Mr. Ashburn, whether or not the roof stayed
up there was no concern of mine, and whether or
uot we installed the operators was not in any way connected
with the strength of the columns or the way the panels were
put up there.
Q. You mean you woul<l have so tied it in had you haYe installed them f
Mr. Maupin: I object to that. Mr. Ashburn is consistently
leading the witness. He is putting words in his mouth, which
is highly improper.

i

I······"

By Mr. Ashburn:
Q. I understand that you didn't install the operators; is
that correcU
A. That is right.
Q. Mr. Wilson, did you have some concern as to the result
if it was attempted to operate those panels in the manner
which you had suggested to lvlr. Carter or he had suggested
to you 1
A. Yes, I thought there was some question because I thought
the clearances were too close or the tolerances had been
worked too closely, but Mr. Carter told me he was changing
some of the structure to overcome the clearance.
Q. What was your concern as to the result?
A. I was afraid that when the doors were in an extended
position-I assume the Commissioner is familiar with the
roof.
page 566

~

The Commissioner: Yes.
A. (Continuing) ,vhen they were in an extended position they had a clearance of about a quarter of an
inch across 40 feet of width, and when they were pulled out
all the load holding the structme up, the apex of the A, was on
the top leaf, and if you pushed the top leaf down it would
slope in the leaf below it, and if the third and fourth leaf
jammed in any way there w·as nothing to f orcc them down
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the track, and if the impact of striking them had broke them
loose, the whole structure would roll back down the track.
Bv Mr. Ashburn:
"Q. ·where else did you apprehend it might rolH ·was it
your thought that it would roll off the end of the track; is
that your answer?
A. The momentum of that mass rolling down the track
woul<l have gone off the rear end, in my opinion.
Q. Can you recall on one of the occasions you were there an
attempt was being made to operate these panels manually
by the use of a hand winch or hand winches?
A. They had just been put in place, and I was told they
were extending them for the first time.
Q. ,Yhat kind of rope or cable was used Y
A. They had a winch they had mounted over on the opposite side and it was pulling at an angle.
Q. What was the nature of the rope or cable, was it hemp
or steel 7
page 567 ~ A. I think possibly abo~t 5/16 or 3/8 inch steel
wire.
Q. ·what happened to the cable as a result of an attempt
to pull them up Y
A. It pulled the cable loose once or twice.
Q. Do I understand the cable broke, or what occurred?
A. I think it broke.
Q. The steel cable they had put up broke 7
A. Because the winch was mounted well below the apex of
the A and it was pulling down as well as up at the same time.
Q. Mr. Carter has testified here that you stated you would
not install these operators unless you had received written
assurance that your company would have no liability for the
consequences of the operation. Is that the fact?
A. I don't remember telling him that?
Q. You don't say you didn't tell him that?
A. I don't say I didn't, but I don't remember telling him
·
that.
!fr. Maupin: Who did you say said that?

Mr. Ashburn: Mr. Carter. Would you like for me to tell
you the page 1
Mr. Maupin: ·what is the page number?
Mr. Ashburn: 335.
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By Mr. Ashburn:
Q. Mr. Wilson,. state whether or not both 1\fr.

Spigel aud Mr. Mednick have approached you
since the Commissioner has been conducting these hearings
in this case for the purpose of asking you to testify to the
structural sufficiency of this retractible roof 7
A. Mr. Ashburn, I saw Mr. :Mednick and Mr. Spigel by
chance in the Jeff-erson Room of the Monticello Hotel at
lunch time and Mr. Spigel told me at that time that he was
going to want me to come down and testify in his behalf in
this case.
Mr. Ashburn: You may inquire.
The Commissioner: Let me ask .him a question.

r

Bv the Commissioner:
·Q. Mr. Wilson, explain to me the function of these strong..;
lmcks. I think I understand it, but I would like to be sure it
is clear.
A. To increase the strength of the top columns there, that
he had there, with a bow in some, and I suggested taking a
piece of steel and welding it to the side of the column opposite
from the way it was bent.
Q. And when the column was bolted to that it would tend to
strengthen the column at that poinU
A. Yes.
Mr. Maupin: ·would it be bolted or welded f
The Commissioner: W el'ded.
page 569 ~ Mr. Maupin: I would like to have an oportunity to confer with our technical witnesses before
I cross examine.
The Commissioner: vVould you like a five minute recess?
Mr. Maupin: Yes.
CROSS EXAMINATION.

By Mr. Maupi;n:
Q. Mr. Wilson, it is not clear in my mind when yon testi:fied
as to when you were first approached by Mr. Carter regarding
these matters.
A. The 21st or the 22nd of July.
Q. JulyT

,.,,··,.:J
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A. The drawings that he gave me that day had just been
printed that day. They had July 21st on them.
Q. The drawings he delivered to you apparently on the
same day they had been printed t
A. Yes.
Q. Did you get to work immediately on your design °l
A. Yes.
Q. Your first design, as I recall your testimony, was to
have a motor at each end, one to operate the panels on the
north side of the A and the other to operate the panels on the
south side of the At
page 570 ~ · · A. That is correct.
Q. The design for the motor and for the gear,,
the rigging and endless chain, was. in collaboration with yourself and Mr. Carter, was iU
A. That is correct.
Q. In your opinioni would that have been sufficient to oper:ate those panels, leaving aside for the moment your fear that
they might jam and slide back 1 Eliminating that,. would it
have been sufficient t
A. Yes, there was approximately 100% safety in it the way
we figured it.
Q. How was it to be rigged, from the center or both ends
c,f the panels f
A. Both ends of the panels.
Q. When did you first finish that design and submit iU
A. I would say it took us five or six days.
Q. Which would carry you to about the 26th or 25th of
tTulyY
A. Somewhere along there.
Q. You were notified by Mr. Carter that the costs involved
in that proposal was too great and that something else would
have to be devised t
A. Yes..
Q. And that cost, as you recall it, was in the neighborhood
·of $3400.00 Y
page 571 ~ A. The original one, yes..
Q. Now, there was about a quarter of an inch
play in these panels, between the side of the track and the
side of the panel. :Assuming there were some side thrust
rollers installed to take up the roll ag,ainst the side of thetrack and to take up the quarter of an inch clearance; that is,.
laterally, a lateral roller, so to speak, or vertical roller on the:
side pinching against the corner of the track, would it have
made smoothness in the operation Y
.

-i'\".ti.
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A. I am sure it ,vould.
Q. You said you had some apprehension that if one of
the panels other than the uppermost panel had stuck to the
uppermost panel and it was pulled down on it, the impact
might take or break the whole thing loose and take it down
the end of the track?
A. Yes.
Q.
ere you aware of the fact that there were heavy stops
welded at the end of the track to take care of any such contingency there ?
A. I doubt if there could ha,re been, Mr. Maupin.
Q. As a matter of fact, do you know whether there was, or
llOt?
A. No.
Q. You didn't take into consideration any stops that had
been provided for thaU
page 572 ~ A. I don't think you could put a stop there that
would take care of it.
Q. Did you notice whether there were any stops t
A. It seems to me on the drawings there were some stops.
Q. Did you ever have any personal contacts with Mr.- Kane
at any time¥
A. The only time I recall was the phone conversation when
I think Mr. Carter put him on the telephone.
Q. Mr. Carter and he were on one end and you were on the
other?
A. Yes.
Q. My question here isA. That is the only one I recall. I had never seen him until
I asked Mr. McGaughy to introduce me to l\fr. Kane.
Q. Now, you said, Mr. ,vnson, you were there some time
in the winter or spring of 1950?
A. Yes.
Q. You were there when they were dismantling it?
A. Yes.
Q. At that time had they taken all of the panels offt
A. Yes.
Q. Did you make any observation of the struts on tlie west
side of the track at that time?
A. Yes, I saw there were some connections in there.
Q. Had they been taken down or were they still
page 573 ~ up there?
A. Still up there.
Q.
ere they secured or had they been torn loose in any
wayt

,v

,v
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A. They ·were seen red.
.
Q. I understood you to say on your direct examination that
such bowing as you noticed was confined to the four inch
columns?
A. ·what inch columns?
Q. The four inch columns. The testimony is there were
certain six inch columns and certain four inch columns installed, and that by mistake a number of four inch columns
were installed in place of the six inch columns. You noticed
no bowing in the six inch columns?
A. No.
Q. ·was there more than one column in which you noticed
bowing?
A. Yes. I think-of course, I am just saying what I think
I saw. There were two back down at the rear encl, the rear
end, and I don't think they were bowed, but the columns that
were free, they did have a bow.
Q. They were on the ocean side?
A. Two on the land side and two on the ocean side.
Q. How much was that bowing!
A. I would estimate-it is difficult to say how much, but
possibly six or seven feet below the top of the
page 574 ~ column or in the upper end of the column. I
would say, just from observation, that it was
about a half inch.

B,r the Commissioner:
·Q. Just from visual observation Y
A. Yes.
By Mr. Maupin:
Q. You used no instruments?
A. No.
Q. Now, you testified, as I recall, that Mr. Carter had told
you your second design was acceptable and to go ahead and
get motors?
A. That is correct.
Q. And that a short time thereafter you had a telephone
conversation in which Mr. Carter put Mr. Kane on the phone
and :Mr. Kane told you he considered he had a firm contract
with you at this price you had given to Mr. Carter which, I
think, was $2800.00 or $2900.00, and that l1e wanted that installment?
A. Yes.
Q. You further testified that you did nothing further about
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it, that you didn't order the motors or do anything further
regarding their installation. Why did you not do thaU
.A. I was disturbed by what ]\fr. Kane said to me and his
insistence that I had a contract to furnish them
page 575 r and I consulted my own attorney and he said, of
course it was not a contract at all. He simply
told meMr. Ashburn: I object to what his attorney told him.
By Mr. Maupin:
Q. Did you, or not, make any investigation of Mr. Kane's
credit?
A. I don't think I made any investigation.
Q. Did you make inquiry as to his credit or receive ariy information as to his credit?
A. Yes.
Q. Was that satisfactory to you, or noU
A. It was not.
Q. Did it have any influence on your position 7
A. It definitely did.

Mr. Maupin: That is all.
By Mr. Martin:
Q. Mr. Wilson, you testified on direct examination that by
chance you met Mr. Spigel and Mr. Mednick in the Jefferson
Room of the 1\Ionticello Hotel and you spoke to Mr. Spigel
at that time?
A. Yes.
Q. You had no conversation whatever with Mr. Mednick?
A. I did not.
page 576 ~ Q. Was it just '' How do you do?'' or something
like that?
A. A little bit more than that, because at that time I told
Mr. Spigel the same thing I told you today, my fear of the
thing jamming and rolling down the back of the track and
:M:r. Mednick said it could not possibly happen because they
were not put together that way. I kept on going.
. Q. Kept on talking to Mr. Spigel?
A. No; I talked to Mr. Spigel on the telephone later.

Mr. Martin : That is all.
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B-v Mr. Maupin;
•Q. I don't recall whether yon testified to this point,. or not,.
but are you an engineer t
A. No, sir.

Bv the Commissioner:
.. Q·. Mr. Wilson, concerning your statement that you were·
at the location in the winter or spring of 1950 when the retractible roof structure was being taken down, 1\Ir. Maupin:
asked vou whether at that time the braces on the west side of
the sti-ucture connecting the steel structui::e to the wooden:
structure, if they were intact; I think he used the word "secured.'' I understood you to say they were secured Y
A. I understood him to say secured.
Q. What I wa11ted to ask you was whether yon attempted
to see if they were. connected to the wooden s.tructure as distinguished from the steel structure!
page 577 } .A. I think they were still bolted to the wood
structure.
Q. Did you try to ascertain if they were t
A. I didn't try to ascertain.

An:d further this deponent saith not.

•
CHARLES OLIVER HALL,
<:a1Ied as a witness on behalf of the defendants, having been
first duly sworn, was examined and testified as follows~
By Mr. Ashburn:Q. Mr. Hall, state your name, your age and place of residence, please.
.
A. My name is Charles Oliver Hall, age 33. My home address 'l
Q. Yes.
A. I live at 705 Boiss·evain Avenue.
Q. Mr. Hall, in the summer of 1949 by whom were you employed?
A. Mr. J. W. Hurst and S"onr
Q. Are they awning suppliers: and erectors f
.A. Yes.
.
page 57g· ~ Q. Mr. Hall, concerning the e·rection of an a,vning at the Surf Club at Virginia Beach, did
you Imve any connection with the performance of that work!'
A. Yes, sir..
·
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Q. Did you have anything to do with securing the order
for J. 1N. Hurst and Son 1
A. No, sir.
Q. vVho was the then employee of that company who secured the order or made the initial arrangement for the construction?
A. Mr. Jackson.
Q. Do you recall his initials?
A. No, I don't know his initials.
Q. Do you know his whereabouts at the present time Y
A. The last I heard of him he was in California some place.
Q. He has left this part of the country¥
A. Yes.
Q. :M:r. Hall, do you remember, uot the exact date but the
approximate time, when your company placed the awning;
that is, erected it, at the Surf Club ,7
A. In the start of the spring.
The Commissioner: Talk a little louder.
A. It was in in the start of the spring we put the awning up.
page 579

~

By Mr. Ashburn:
Q. Do you have any accurate recollection of

that?
A. No, I sure don't because I was putting up awnings all
over for l\:Ir. Hurst at that time.
Q. .And you don't know what month it was Y
A. No, I don't recall the month.
Q. Tell the Commissioner what occurred on the day that
this awning was erected by you as erector for J. ·w. Hurst
and Company¥
A. I was sent down there by Mr. Hurst and Mr. Jackson to
put up some cables to secure it up to the eye beams to the A
roof on this steel construction, on this building, and I put up
the cables and seeured them on the outside, on the ocean
front 1 to a steel pipe that we put up, and it had apparent
buckles on the cables and we tightened it up to hold the awning up, and in tig·htening it, tightening up the buckles, it ·
started pulling the eye beam out of place, and
discontinued
tl1at, and I tied the awnings up and left it until we got further
notice, and then I went back down and taken the cables down
and rearrang·ed the awning by orders.
Q. When you rearranged it was the result that it dropped
down from the beam?

we
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A. Not exactly. It did start to pull down on an angle afterwards. It dropped straight down and then was pulled back
to a slight angle.
page 580 ~ Q. The cables originally intended for use were
_
never used?
A. No.
Q. "\Vere not used for the awning!
A. No.
Q. And wl1en you began tightening them_ it became apparent they would pull the beam out of line!
A. Yes.
Q. On the same occasion that you were there putting them
upT
A. That is right.

/:

Mr. Ashburn: You may inquire, Mr. Maupin.
CROSS EXAMINATION.
By 1'Ir. Maupin:
Q. You said you went out there on the instructions 0£ Mr.
Hurst to put this awning up?
A. Yes.
Q. Did he tell you how it was to be doneT
A. Yes.
Q. i\fr. Hurst did¥
A. No, Mr. Jackson did.
Q. :Mr. Jackson Y
A. Yes, salesman for Mr. Hurst at that time.
page 581 ~ Q. Somebody in Mr. Hurst's organization Y
A. Yes.
Q. And you did it according to instructions you got from
Hurst?
A. Yes.
Q. You did!
A. Yes.
Q. This gentleman sitting next to me is Mr. Carter.
A. Yes.
Q. Did he give you any instructions about that world
A. He suggested, that gentleman there, when the eye beam
was being pulled out of place the first or second day I was
down there that the beam had tipped and was coming out of
place on account of the apparent buckles and we still had not
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tightened the buckles or cable tight enough to hold the awning
up.
Q. And it was pulling ouU
A. Yes.
Q. And you loosened it up and rigged it a different way?
A. Yes.
Q. And when you rigged it up last, as I understood your
testimony, you said it dropped down vertically for a certain
distance and then came out. I didn't quite understand that.
A. In letting the awning down there were no
page 582 ~ supports whatsoever underneath it, and after it
was let down it had what we call a grommets, and
on the sidewalk there were some fittings out below that you
could run up and pull the awning out, and it would go up
something like that (indicating), but would not go straight
down.
Mr. Ashburn: The witness indicates an angle of somewhat
less than 90 degrees by his hand.
The Witness: That is right.
By the Commissioner:
.
Q. You mean by means of rods through grommets you
pulled the bottom of the awning out from the building?
A. Yes.
By Mr. Maupin:
Q. And there was a bowing vertically¥
A. Yes.
Q. w·hat happened was that in the operation it moved the
bottom of the awning out and there was some slight angle Y
A. Yes.
Q. How far would you say the bottom of the awning was
out of a vertical plane when it was pulled out in that manner
as described 1
A. It was pulled out anywhere from 12 to 15 feet.
Q. Did it, or not, tend to increase the strain
page 583 } laterally on the beams?
A. It had a tendency to pull in the awning on
the fiber beam.
Q. If the awning had been permitted to drop straight down
there would not have been as much lateral pull as there was
in bowing it some 12 or 15 feet out?
A. No, there would not have been that strain.

400

Supreme Court of AppN1ls

or Virginia

Charles Oliver Hall.

Q. There would not have been anything· to make the eye
beam bow if it had been dropped down vertically f
A. No.
By Mr. Martin:
Q.. How many cables did you put on the awning the first day
you put it up f
A. Put four to each end and, if I am not mistaken, there
was four of the awnings.
Q. Four on the east side Y
A. Yes.
Q. And four cables to each end"/
A. Yes. .
Q. Making 16 altogether?
A. Yes.
Q. Tl1ey were at,tached out towards the ocean°l
A. Yes.
Q. T·hen you put the turn buckle Y
A. Yes.
page 584 ~ Q. And tightened the awning?
A. Tightened the cable.
Q. To make it straighter f
.A.. Yes.
Q. And when you tightened the 16 cables you noticed that
the top gave a littlet
A. Yes.
Q. How long did that stay up¥
A. Approximately two days because I called :Mr. Hurst that
afternoon.
Q. The cables stayed in that position tW'o days before they
were released f
A. No, we released them. We could not tighten them.
Q. When did you release them Y
A. The same day the people tried to pull the roof together
because the eye beam was out too far and the buckles could
not come together~
Q. How long did you leave thetn up before you released
them?
A. Went back the next day and arranged that•.
Q. How long did you leave the cables tight?
A. "\Ve had not tightened all the cables there, in other
words. We couldn't tighten them all up. I called this gentleman "s attention to it ..
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~

By Mr. Ashburn:
Q. Which gentleman 7
A. Mr. Carter.

By Mr. l\Iartin:
·Q. How long did you leave the cables tight before you released them t
A. I called Mr. Hurst and he came down and informed me
to loosen them.
Q. The same dayY·
A. Yes.
Q. Approx~mately how many hours· was that Y
A. Approximately three hours.
Q. Do you know the approximate weight of the awning it, self, the canvas 7
.
A. It was 12 ounce canvas.
Q. 12 ounces to what space, square fooU
A. Square foot.
Q. 12 ounces to the square foot f
A. Yes.
Q. Do you know how many square feet there were?
A. No. It was a large awning.
Q. Then you changed the rigging and made the awning fall
down straight; that is the way you :finally rigged itY
A. Yes.
Q. How high from the ground was the bottom of the awning;?
page 586 r A. About eight in~hes off the g·round. That is
when it was stretched out.

By Mr. Maupin:
Q. Eight inches Y
A. Yes.
By Mr. Martin:
Q. It didn't come down straight but out towards the ocean f
A. Come down straight and then bent out. It rolled straight
down and then we checked the rods in the roller and pulled
it out to the outer edge of the sidewalk where there were
tables. They secured it there, and when they let it loose it
rolled straight back up.
By Mr. Ashburn :
·
Q. Did you, yourself, ever see the awning in place when it
was raining Y
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Q.
A.

No, I didn't. I saw it when it was not raining.
After you tried it out¥
Yes.
After making the chang·e?
Yes.
And it was never put back in place on the cables 1
No, it could not be put on the cables.

By Mr. Maupin:
Q. Was any effort made to operate the panels of the roof
at the time it was bowed outf
page 587 ~ A. Yes, they tried to operate it that afternoon.
Q. While it was bowed ouU
A. The men tried to operate it and one of the cables broke
in there.
By Mr. Ashburn:
Q. ,vhen you say one of the cables broke, do you mean one
of the cables you installed or the operator cable Y
A. The operator cable.
By Mr. Maupin:
Q. It was when it was attempted to be operated this was
bowed outf
A. Yes.
By Mr. Martin:
Q. What did you make the ocean end of the cables fast to?
A. A two inch galvanized pipe that was sunk in the ground
out there.
Q. At the end of each cable there was a pipe sunk in the
OTOlllldf

A. Yes, a two inch galvanized steel pipe, and to the top of
each pipe.
t,

By Mr. Maupin:
Q. After you got it rigged up :finally, was there any bowing
of the track after that?
A. I didn't notice really.
page 588 ~ Q. The intention was to re-rig it so there
woulcln 't be any bowing l
A. Yes.
Q. And as far as you observed, after you re-rigged it, there
. was no bowing?
.A.. That is right.
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Q. Was there any complaint made by anybody after that
that there was any bowing of the track?
A. No, not to me.
Q. And, as far as you know, to nobody else?
A. That is right.

By the Commissioner :
Q. Mr. Hall, when you loosened the turn buckles did the
beam go back in place 1
A. No, it didn't go exactly back in place.
Q. Did it move back at alU
A. Yes, some, not much.
Q. Did it ever go back all the way1
A. I don't know.
Q. Who told you to fas ten the cables to the eye beam t
A. Mr. Jackson.
Q. Mr. Carter never told you to f
A. No.
Q. Or Mr. Spigel?
A. No.
page 589 t Q. Or Mr. Kane?
A. No.
Q. Did Mr. Pebworth 1
A. No.

And further this deponent saith not.
Mr. Ashburn: The other witness on this is Mr. Hurst who
knows exactly what Mr. Hall knows, no more or less. I don't
see any point in putting· him on. I want to ask Mr. Kane one
or two questions. In his testimony he was asked concerning
the exact amount paid by the Surf Realty Corporation to the
American Sheet Metal Corporation, and he placed it at sevenhundred odd dollars, being unable to give the exact figure.
-we can now supply the exact figure.
JACK KANE,
one of the defendants, recalled for further examination, testified as follows:
page 590}

By Mr. Ashburn:
Q. Mr. Kane, using this paper to refresh your memory,
first showing it to Mr. Maupin, please state the exact figure
you paid to the American Sheet Metal Company.
.A. It is $759.09.
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By the Commissioner:
Q. $759.09?
.A. That is right.

fr.

Ii

!

•

I

By Mr. Ashburn:
Q.. Concerning the exact fig11re tliat was paid to J. W. Hurst
and Son, the awning people, using this figure to refresh your
memory, this paper to refresh your memory, will you please
state that?
A. $1,150.00.
.
Q. Look at the paper more closely and see if it isn't slightly
in excess of t:ba t 1
A. $1,161.50.
Q. Now, Mr. Kane, during your testimony I looked without
success for a memorandum of figures which you had compiled
from the books of the Surf Club as to the difference in attendance or receipts rather in the same comparable time period,.
19"48 and 1949, between August 1st and Labor Day in each of
those years. I now hand you that memorandum
page 591 ~ and ask you if the figures therein represent a compilation from the l>ooks and if that is the memorandum you had given me prior to the time you testified Y

Mr. Martin: Tbat is objected to as speculative, t00 indefinite and under diffe-rent conditions.
Mr. :Maupin: If he attempts to testify from it, I want to
object on the grounds stated by Mr. Martin and also because
there are so many factors entering into it that the testimony
has no probative value.
:Nrlr. Ashburn: It goes to its weight and not admissibility.
By Mr. Ashburn:
Q. I want to ask yon whetlier the· Surf BeacT1 ClufJ I1ad as
manv members· in the summer of 1949 as it hacl in the summer
c.f 1948!
Mr. Martin~ :May we have the same objection without in- ·
terrupting 1
Mr. Ashburn: Yes.
A .. Our membership in 1949 was: a little larger than 194K
Hy l\fr. Ashburn :
Q. Your potential customers were more numerous in 1949

fu~l9~!

.
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A. Yes.
Q. What were your receipts from August 1st
through Labor Dayf You operate through Labor Day!
A. Yes, sir. It was $57,629.21.
Q. What were your receipts in the same time period in the
summer of 1949?
pag·e 592

A. $42,619.60.
Q. As to the number of rainy days and rainy nig·hts for the

time period, does your organization in its operation keep a
record of such days f
A. Yes, sir.
Q. How many rainy days were thereMr. Maupin: vVe call for the record. This is secondary
testimony.

By the Commissioner :
.
Q. Have you got the record with you, l\:lr. Kane?
A. No.
Mr. Maupin: This is subject to check.
A. According to the notation here, we had 13 rainy days in
1948 and ten rainy days in 1949. We had 12 rainy nights in
1948 and 14 rainy nights in 1949.
Bv the Commissioner:
"'Q. Do your records show which nights of the weekf
A. No.
Q. Or how much rain, how many hours i
pag·e 593 r A. No. It is just a notation we make on the
report. We have two reports, one for day time
and one for night.
Bv Mr. Ashburn:
"'Q. Do I understand this is during that entire time beginning on August 1st and ending- Labor Day t
A. Yes.
Q. Each of those nigllts?
A. Yes, sir.
Mr. Ashburn: You may inquire.
By the Commissioner :
Q. Let me ask you a few questions. Your attendance varies
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from day to day ; some days of the week are more popular
than others¥
A. Yes.
Q. It is affected by the temperature?
A. Yes.
Q. Also.by the attractions which you have?
A. Yes. According to the records I can bring youMr. Maupin: I am objecting· to any testimony without the
records as to bis attractions.
A. (continuing) In 1949, August, 1949, compared to Aug·ust, 1948, according to the contracts ,ve had, our heaviest attr.actions were in August, 1949, whereas in 1948 we had most
of them in July, such as Guy Lombardo, Cugat and Sammy
Kaye, which are our heaviest attractions. Those
page 594 } are the three main attractions of our season. In
1948 we had two in July and one in August. In
1949 we had all three of them in August.

By the Commissioner :
Q. Regarding the rain, how much rain do you have to have
before you note it?
A. I beg your pardon¥
Q. To what extent is it necessary for it to rain before you
note on your records it had rained?
A. In the day time if it rains any length of time, as our attendance in the day time is much smaller than night. At night
we record it if it rains any time after 8 :00 o'clock, and it
would have to rain at least a half hour or an hour.
Q. What are your usual hours of attendance for your night
concessions?
A. \Ve open our doors at 8 :00 o'clock, and the music starts
at 9 :30 during the week and it is 9 :00 o'clock Saturday nig·ht.
Q. If they had a big rain at 8 :00 to 8 :30 at night it would
tend to detract from the attendance even though it might not
rain after 8 :30 !·
A. To some extent, but if it didn't rain much they would
still come out.
CROSS EXAMINATION.
page 595 }

By Mr. Maupin:
Q. The American Sheet Metal Corporation did
work for which $759.09 was paid by the Surf Club,
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and completed the work some time early ·in September, did
they not?
A. They did the work there, I believe.. I don 'f know
whether they ever completed it.
Q. They stopped work anyway?
A. Yes.
·
Q. And tl1ey sent you a number of bills for that to which
you paid no attention, did you not?
A. I had several conversations with, I believe the name was;
:Mr. Powell.
Q. The president of the company¥
The Commissioner: He is dead now.
Mr.. ~aupin: His brother is president of the company. He.
was not dead yesterday because I saw him.

A. I don't know. There were two.
By l\fr. Maupin:
Q. Finally suit was brought against you for $759.09, and
after suit was instituted in F·ebruary, 1950, you paid the bill
and' took this receipt; is that correct!
A. Yes.
(The paper was marked "Exhibit No. 69. ")
By Mr. Maupin:
Q. Without waiving objections: Comparing
page 596} August, the 1st of August to Labor Day in 1948
with the same period in 1949, how many rainy
weekends were there in. between those periods Y
A .. I don't have those figures here, sir.
Q. Now, in 1948, at any time during· the summer of 1948,
w1rnt construction work was going on in the club?
A. 1948?
Q. Yes.
A. None.
Q. During the whole summer of 1949 you were tearing out
your buildings and clearing the alley to comply with the injunction which had been gotten against you, and doing various construction work on that structure, were you not?
A. Not during the month of Aug11st.
Q. You were not doing it at any time durinp: AugusU
A. Some work was done in tl1e early part of August on the
roof but not on the construction work in the lane.
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Q. Mr. Gregory's men were working there until August
16th, were they not f
A. They were working on the roof.
Q. They were working there until August 16th f
A. Yes.
Q. As to the retractible roof, you say work was being done
on that until late in August Y
A. Yes.
·page 597 ~ Q. You don't concede that any of those factors
had anything to do with your attendance, I supposeY
A. ·wen, I can only answer tbat our business in July, when
we had our heavy construction, I don't think f elI off as much
as it did in 4-~g·ust. I don't think it fell off at all in July in
comparison with August. ·when we attempted to close the
roof in August we actually chased the people out of the place,
scared them out of the place. They were afraid to come down.
Mr. Maupin: I am objecting to that because it is hearsay
or a conclusion and is not responsive to the question. No further questions.
Mr. Martin: No questions.
And further this deponent saith not.
Mr. Ashburn: That is all,. sir. We rest, if the Commissioner please.
P.R. EASON,
called as a witness on behalf of the complainants, having been
first duly sworn, was examined and testified as
page 598 ~ follows :
By Mr. Martin:
Q. Mr. Eason, please state your whole name.
A. Patrick R. Eason.
Q. Where do you live and how old are you T
A. I live at 9434 Hickory Street, Ocean View, 48 years old.
Q. What is your occupation Y
A. Iron worker.
Q. Are you employed by Mr. Mednick's company?
A. Yes.
Q. How long have you been employed by them f
A. Around six yea rs.
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Q. What has been your experience in iron work before you
went with Mr. Mednick's company!
A. About 21 years.
Q. Did you do the plumbing up at the Beach Club?
A. Ye$.
Q. How did you do the plumbingt
A. Used a plumb line on it.
Q. Was that done by you and another man with you 1
A. Yes.
Q. Tell the Commissioner whether or not, when you :finished
the work, those columns were or were not plumb 1
A. They were plumb.
page 599 ~ Q. On the columns you checked, how many
times would you use the plumb on each column to
be sure?
A. All around it in case it is bent, about four places.
Q. Four places on each column 1
A. Yes.
Q. When you left the job on or about August 4th, were any
of the columns out of plumb at all 7
A. No.
Q. After you left that job around the first part of August.
where did you g·o to do your next work?
A. At the do~· races.
Q. Where is the dog race place f
A. Moyock, North Carolina.
Q. That is the little town just across the North Carolina
line!
A. Yes, sir.
Q. Next to Virginia¥
.l\.. Yes.
Q. Did or did not the dog races open as soon as you :finished
your work there Y
A. Yes, the same day.
Q. How long did it take you to do you work at the dog races
after you left the Surf Club?
A. Close to two weeks altogether.
Mr. Martin: He is with you.
The Commissioner: ,vbnt connection does the
dog·track have with this thing 1
l\Ir. Martin: The dog track takes patronage, your Honor,
from Virginia Beach.
page 600

~
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By Mr. Ashburn:
Q. Mr. Eason, when did yon do what you say you did do to
ascertain whether or not those columns were plumb Y
A. When did I do it?
Q. Yes.
A. When I first put them up and after I put the beams on
them.
Q. When did you make your last check?
A. After I :finished putting .the beams up.
Q. What date was that f
A. I couldn't tell you the date.
Q. Where is the record of what you did on that datef
A. I haven't got any record.
Q. Did you make any report to the office that you harl
checked the columns as to whether they were plumb t
A. Made a report to the foreman every day.
Q. Verbal or written?
·
A. J nst verbal.
page 601 ~ Q. Who was your foreman?
A. Mr. Midgette. .
Q. You just told him you had checked them to see if tb~y
were plumb?
A. To see if they were plumb and they were plumb.
Q. What is the date you reported to him they were plumb?
A. I just told you I didn't know what date.
Q. Did you ever check the columns after the roof panels
were in place?
A. No.
Q. You did not?
A. No.
Q. You say you did not?
A. No .
. . Q. You never checked the columns after the roof panels
were in place?
A. No.
Q. "rere any of those columns bowed T
A. No.
Q. Not either of them?
A. No.
Q. All perfectly straight f
A. Yes.
Q. And in complete alignment f
. l
A. Yes.
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}Jage 602 } Q. All the columns Y
.
A. Everyone.
Q. Had there hen any bowing in the columns right after
they were erected f
A. Any of them?
Q. Yes.
A. No.
Q. None of them at all?
.A. No.
Q. And none were bent at all Y
A. No.
·
Q. Do you have any record of when you stopped work at
the dog track?
. A. I finished it before they started running.
Q. vVas that September or AugustT
A. I don't know that.
Q. As a matter of fact, the dog track didn't open until
September, 1949, did. it Y
A. I don't know when. It started the day after I quit work.
By Mr. Maupin:
Q. Mr. Eason, is the method you used to checlr the alignment of those columns with a plumb bar the accepted method
of testing whether or not the vertical part, such as the column,
is out of alignment Y
page 603 } A. It is about the only way I know to do it.
Q. Is that the way it is always done in structural steel work t
A. Yes.
Q. After you had made your check after the frame· work
had been put on top of the columns you found them not only
vertical but were not bowed Y
A. Yes.
Q. Had the panels been put on the roof at that time?
A. It was all done at the ends.
Q. At the ends¥ The weight, instead of being distributed,
was all down at the end?
A. Yes. They had put them in at the top and rolled them
down and they were all done at the top.
Q. Instead of distributing the weight, that would make the
weight more at the end T
A. Yes.
Q. Was there any bowing in these columns Y
A. No.
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Q. Were they out of alignment Y
A. No, not enough weight there to bow a six inch pipe column.
Bv the Commissioner:
•Q. Had the awning been put up when you last checked the
columns!
page 604 ~ A. No, the awning had not been put up when I
left it.
And further this deponent saith not.
~

S. MEDNICK,
recalled on behalf of the complainants, was examined and testified in rebuttal as follows:

page 605

By Mr. Maupin:
Q. Mr. Mednick, you are proprietor of the Globe Iron
Works, are you noU
A. That is correct, sir.
Q. That is not a corporation, as I understand it, but is a
business of yours ; is that correct!
·A. That is correct, the Globe Iron Construction Company,
S. Mednick, trading as the Globe Iron Construction Company.
Q. How long have you been in that business t
A. Twenty-seven years.
Q. Are you an engineer f
A. Yes, sir.
Q. ·wm you give us a history of your educational background and your experience in educational work, where you
took you degree, where yon were licensed to practice engineering, and data of that nature Y
A. I graduated at Cooper Union, New York City, in 1915,
with the degree of Bachelor of Science and Civil Engineering.
Before that I started in this line of business in 1910. I came
to Norfolk in 1919 and got my professional license from the
State to practice as a Civil Engineer in 1921. In 1922 I was
conferred the degree of Civil Engineering, the
page 606 ~ title of Civil Engineer~ by Cooper Union, after
having been graduated seven years. In 1923 I
went in business for myself and have continued in the capacity
of being an engineer, doing engineering work, and as the busi-
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ness became larger after a number of years I have employed
a number of engineers to do the engineering work.
Q. Now, the work of the Globe Iron Construction Company
has been conducted by you for how many years?
A. Twenty-seven years.
Q. Have you in the course of that work fabricated and installecl steel for various kinds of construction?
.A. Construction of all kinds. We have accomplished about
fifteen thousand contracts during that period.
Q. That involved, I take it, shop drawings and figuring on
various engineering problems f
A. That is right.
·
Q. In connection with the purpose for which the steel which
you were fabricating was to be used, and matters of that sort,
t.lid it not¥
A. That is correct. Most of the work comes into our office
designed, upon. which we execute the work in connection with
the design, after we make our shop drawings, however, some
of the work, when we are so instructed, we do our own designing on, and then fabricate and erect.
Q. In designing work of that ~haracter, I take it is necessary for you to figure stresses, strengths, section
page 607 ~ modulae and engineering problems of that general
character, is it no't? .
A. Yes.
·
Q. On the job which is now under consideration in these
hearings of the retract1ble roof of the Surf Club at Virginia
Beach, was one in which the designs were made by the architect and fumished to you, and from those you made your shop
drawings'?
A. That is correct.
Q. How many drawings were given to you from which you
made your shop drawings; that is, architect's drawings, how
many sheets?
A. Two sheets.
. Q. One showed the retractible roof structure, did it noU
A. One· drawing. The first drawing we got showed it, and
the second drawing was the auxiliary steel outside of the roof
structure, plus some parts of the structure,
Q. Did either one of those drawings show any awning or
curtain on the east side of the structure ·1
.
A. No.
Q. As designed, it was designed without any reference to·
the hanging awning on any part of the structure?
~-
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Mr. Ashburn: I object to that as calling for a
conclusion. He was not the designer of the structure.
Mr. Maupin:· He is an engineer with twenty-seven years
experience in business.
Mr. Ashburn: He can state no more than what the drawings indicated.

page 608

~

A. From the drawings delivered to me we would not design
it for any curtain because none was indicated.
By the Commissioner:
Q. Did the plans submitted you by l\:Ir. Spigel show any
awning to be attacf1ed ¥
A. No.
By Mr. Maupin:
Q. Would tba t indicate to you, from your experience in this
business, there was no intention at that time to hang any awning on the structure f

Mr. Ashburn: I object to that as calling for a conclusion
of the witness.
Mr. Maupin: He is an expert.
l\fr. Ashburn: The purpose of that is to support Mr.
Spigel 's contention by this witness from what Mr. Spigel indicated to him.
The Commissioner: Answer it subject to the objection.
( The question was read).
page 609 ~ A. It indicated no awnings. Certainly we could
·
not imply that any awning was contemplated or
that any stress loads or pressures would be applied to the
structm·e.
_By l\fr. Maupin:
Q. Now, assuming for the purpose of this question awnings
are there now or were to be hung, what was the actual section
modulus of the track channel as installed 1
A. I believe 62.5.
Q. 63 and a half f
. A. Yes.
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Q. Mr. McGaughy testified it was 61. Can you tell us how
you get that variation from the testimony, Mr. McGaugbyY
·
A. Mr. Mednick.
Q. Mr. Mednick.
A. Here is a full sized section of the track channel as installed in the structure. This is a channel. This has four
parts, and here are the track H's. This is a part of the panels,
4-H 's and 4 panels. In computing the section modulus of
this part we have to take into consideration what is attached
to the part. In other words, it is a composite member. If
you look in the American Institute Hand Book you will find
the section modulus only on this channel without anything on
it, however, if we attached anything to it, any members to
the channel, it has got to be recomputed, and its actual section
modulus is not given in the book. I considered
page 610 ~ only this top H which was the same length of the
track channel. These other H's, this was 60 feet,
this 48 feet, this 36, and this 24 feet (indicating). We took
into consideration only this top H which is securely welded to
this channel, not spotwelded, but fillet welded by welds 2%
inches long and spaced 31h inches apart for the entire length
of the track channel at the top, and the .. welds.were 21h inches
and spaced 101h inches apart for the entire length. If we
compute the section modulus, the section of center of gravity.,
we get a greater section modulus than that indicated by the
book, and I find that answer is 63%.
Q. Assuming you had taken into consideration the other
H's which you say you disregarded, would it have added
strength, or not?
A. It would have added some strength, and the reason I
clidn 't consider them is because they were not full length of
the traot channel.
Q. This track channel has been stated as being on a 26 foot
span, I believe the testimony shows.
·
A. Yes.
Q. The panels are 110w many feet on centers?
A. The panels are 12 feet wide and the wheels on the panels
on 10 foot centers.
Q. What is the flange width of the track channel f
A. In considering that we have got to consider not only
this width, which is 3.95 inches, but also the width
page 611 } of tl1is H which is 2 1/4 inches, and that added together makes 6.20, which is the width of the top
flange.
.
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Q. As to the panels, what was the clearance of the panels
between the channels and the H's· on the track T
A. This represents the section, actual section or end of the
panels, that went up against the track. The actual clearance
as provided and designed was 1/Sth of an inch. The panels
were 1/8 of a inch away from these H's. On these panels
we actually fastened at each end two wheels in tandem. They
went down over here. They were 41/2 inches in diameter, 1 inch
thick, roller bearing or ball bearing, and they went down in
a web on these little H's and, therefore, passed through here
(indicating).
-·
Q. The cle~r.ance of the wheels inside the track was how
much¥
A. The wheels· were 1 inch thick, conseqttently before you
get this filler it was about a quarter of an inch. The wheels
Qccnpier a space of 1 inch in there so ordinarily before you
hit the filler· you would have maybe about a quarter of an
inch. There was more clearance between the wheels inside
the H's than there was between the end of the panel and those
little H's.
Q. On the basis of that testimony; that is to .say, that the
track channels were on 26 inch spanspage 612 f Ai 26 foot.
Q. 26 foot, what wa~ the flange width of the
track channels Y
.
A. 6.20 inches.
Q. And if the panels had a 1 inch clearance between the
·panels· and the H's ·011 the track and a 1 inch clearance of the
wheels inside the track, what was the required section modulus of, the frack ch·annel f
A. 21~.
(J. Is .that in accordance with l\fr. Mc_Gaughy's testimony,
or notY
A. No. In his testimony he stated the requirement to be
80.6.
,·
By the Commissioner :
Q. 80.6¥
A. Yes.
Q. As against your 21 % f
A. Yes.
By Mr. Maupin:
Q. In getting that 21% did you, or not, take into consideration the lateral bi-acing supplied by the panels!
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A. Yes.
Q. How much do those panels weigh f
A. Each panel weighed 3000 pounds.
Q. Could that be moved laterally?
page 613 } A. I would say no. On a 26 foot span you
would have two panels. Each panel had eight
wheels attached to it so that the two panels would have· 16
wheels on its tracks and it would be similar to moving an
automobile sideways. ·It would have a great amount of friction to lateral movement of the track panels.
Q. It was testified by Mr. Carter that in order to facilitate
the movement of these panels he had designed and actually
carried to the job a set of rollers that would operate vertically ag·ainst the inside H, and those were not installed. In
your opinion, if they had been installed would it have increased the rigidity of the structure 1
A. Yes, sir, and there would .be no question at all about it.
It could not move forward. If you put two rollers on each
panel, on each side, to take up the 1 inch clearance you would
have the rollers against the track and no space left.
Q. Those rollers wore designed to roll inside the track Y
A. Mr. Carter told me they were desig·ned to roll against
the inside of the track channel, that the rollers were so designed.
Q. That article that you have in your hand, that longer one,
the one you just put down, what is that? I want to identify
it so it can be introduced.
page 614 ~ A. That is a section through the track as constructed at the Beach Club.
Q. Is it scalecH
A. It is on full scale, is is an actual section.

Mr. Maupin: I would like to have it introduced as an exhibit.
By the Commissioner:
Q. The article that you have handed me at the request 9f
Mr. Maupin appears to be a piece of metal with one straigpt
edge and two pieces at right angles on it, with three sides, a
rectangle, and on the back side are 4 I-I's welded to it; is that
correct?
A. Yes.
Q. This represents a section of the track¥
A. Y cs, an actual section.
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The Commissioner: This will be introduced as '' Exhibit
70."
By the Commissioner:
Q. Do I understand that the H's are members under your
section of panels?
A. No, the top edge 120 feet long, the same as the length
of the track.
Q. And the roof rollers went in the interior between the 2
H's?
A. Locked in between the H's.
page 615 ~ Q. And the panels would be between the two
sections?
A. Yes.
Q. And the H's w·ould be parts of the panel?
A. Yes.
The Commissioner: Let me have the shorter exhibit at the
same time so that we can identify it.
By Mr. Maupin:
Q. Have you photographs that will illustrate thaU
A. Yes, I think they are exhibits here.
Q. They are?
A. Yes, I think they are. The photographs are here, I
think.
Q. Let's see if you have got one.
A. This is your track channel and these are the H's here
welded to the side of it.
By the Commissioner :
Q. You are referring to Exhibit 31?
A. I mav have some better ones.
Q. That°'is all right.
A. Here is a better view.
Q. That is Exhibit 33?
A. Yes. This shows the other side of the panel, this side
(indicating), and the shaft, and you can see the H's from this,
and the columns you can see running alongside the
page 616 ~ panel.
Q. You also used in your testimony a shorter
piece of metal, something on the order of a rectangle 1
A. It is called the panel.
Q. The panel?
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A. Yes.
Q. This represents a section of the end of the panel?
A.. That is correct.
Q. And in moving up and down the track it would be outside of the flanges or H's?
A. 1/8 of an inch outside the flanges, and the rollers would
be fastened to the panel going down into the web.
The Commissioner : This will be introduced as '' Exhibit
71. ''
By Mr. Maupin:
Q. You have testified, Mr. :Mednick, that as this thing w_as
constructed, taking into consideration the lateral rigidity developed by the panels, the section modulus was 21% whereas
Mr. McGaughy found the required section modulus-you said
the required section modulus was 211h and he described it
was being 80 V
A. Yes.
Q. Was his testimony th.at the section modulus required
was 80 given in co11sideration or taking into consideration the
lateral bracing, and that the rigidity was developed by the
panels themselves Y
page 617 r A. I believe in answering it he didn't take that
into consideration.
By the Commissioner:
Q. You speak here of the ·required section modulus and the
section modulus. I wish you would explain the difference be~
tween those two. I take one to mean what should be required in a structure of this kind when referring to the word
required.
A. Yes.
Bv Mr. Ashburn:
·Q. Do I understand you supplied something different from
what the design called for?
A. You are very wrong, Mr. .Ashburn.
Q. And not in accordance with the design t
A. It was in accordance with the design.
Q. It was the same, wasn't iU
A. It was the same as what?
Q. The same as called for in the _design.
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Mr. Maupin: If you will let me examine the witness,
think I can clear it up.

~

By J\fr. Maupin:
Q. What is section modulus¥
A. That is as to the load on the structure.
page 618

~

Q. Is that, or not, what is required by approved
engineering practice as to section modulus within
the degree or safety!

A. Yes.
Q. That is theoretical¥
A. Yes.
Q. ·what is 1~equired f
A. Yes. It means you can· supply something more than
that, but not anything less. ·when you put a section in it can't
be any less than the requirement.
Q. That lateral bracing, you said, the required section modulus was 211/2. Now, let's consider it on the same basis Mr.
McGaughy did, disregarding the lateral bracing applied by
the panels. ·what is the required section modulus on the track
panels on that assumption?
.A. If you don't consider the panels as offering any bracing,
the required section modulus would be 43.
Q. How do you account for the discrepancy in your calcuJa ti on of the required section modulus of 43 and Mr. McGaughy's of 801
A. "re then take into consideration the flange width disregarding the bracing of the panels, but must take into consideration this flange work as built. In my opinion, the reason Mr. McGaughy got 80 was he failed to take the proper
flange width of the track chanel width which he took as 3.95
inches, whereas we actually added 2 1/4 inches by
page 619 ~ the addition of the 21/4 Inch H, making the width

a2Q

·.

Hy tI1e Commissioner :
Q. Including the HY
A. Yes, therefore, you get the required section modulus of
43. Atually this member has 63%.

By Mr. Maupin:
Q. So you had an actual section modulus in excess of the
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requirement of 21 %, did you not, by a difference between
63% and 431
.ll. That is right about 50%,.
Q. About 50% Y
A. Yes, excess.
Q. No,v, let's get to the 6 inch columns. Assume a wind
stress of 17.6 pounds per square foot, what wind velocity
would that indicate T
l\Ir. Ashburn: ·why assume when the design show·s 20
pounds per square foot1
l\Ir. Maupin: I will get to that in a moment.
A. The wind velocity at 17.6 would be about 83 miles per

hour.
By Mr. Maupin:

Q. Where do you get that information, 1\fr. Mednick?
A. I got it from Fleming's book on wind stresses in build-

ing?
Q. vVho is Fleming1
A. He is the structural engineer for the American Bridge Company which is the largest fabricating concern
in the world.
Q. ·what is the title of that book?
A. '' Wind Stresses in Buildings.''
Q. Who is it published by?
A. It is published by John Wiley & Sons, Incorporated.
Q. Then a wind presstue of 17.6 pounds per square foot,
according to that authority, indicates a wind velocity of 83
miles per hour!
A. That is right.
Q. Have you got in that book some data with regard to a
wind stress of 20 miles per square foot Y
A. It would be about 89 miles per hour.
Q. Is that book recognized, or not, as an authority by those
erecting structural steel T
A. Yes, this book on wind stresses is recognized as the
authority on wind velocities in buildings.
Q. Do you know whether or not a wind of 89 miles an hour
is or is not regarded as a hurricane wind? '
A. Yes, it is approaching a hurricane wind. It is what we
call a great storm. A g;rcat storm is classified as 18 pounds
pressure at 80 miles an hour, and beyond that you approach
page 620

~
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a hurricane wind which would be about 89 miles at 20 pounds
pressure.
page 621 ~ Q. Let's assume that we have got 20 pounds per
square foot wind pressure, which indicates a wind
of 89 miles an hour, and the Surf Club is full of merrymakers,
listening to an orchestra and dancing, and the canvas curtain
is let down and they are sheltered behind the curtain, under
those circumstances, what is the approximate length of that
curtain?
A. It is about 100 feet long and 14 feet high.
By the Commissioner :
Q. In one piece or in sections?
.A.. In sections.
By l\Ir. l\Iaupin:
Q. What pressure would you build up in terms of pounds
on that curtain Y
A. At 20 pounds you would get 28000 pound pressure.
Q. What would happen to the curtain assuming that any
such wind pressure was experienced 1
A. If it was vertical, in my opinion, it would tear it to
shreds.
Q. ·was there any framing behind the curtain attached to
the framework, either vertically or horizontally f
A. No. To build up a preE?sure of 28000 pounds against a
wall you have got to have vertical bracing and horizontal
bracing to transmit the load to the structure, otherwise the
curtain can't transmit it. That is a vertical curpage 622 ~ tain I am talking about.
Q. That curtain would just be torn to pieces?
A. Not only the curtain itself, but the fastenings on the
walls, bolts, the ropes, would very likely fail.
Q. Let's assume that instead of keeping that curtain down
at 20 pounds per square foot, the curtain was rolled up, with
that much pressure1
A. There wouldn't be any stress from the curtain if the
curtain was rolled up.
Q. \Vhat is the pressure on 3 pounds per square foot if the
curtain is in place T
A. Applied to the west track panel Y
Q. Yes.
A. The total amount of pressure would be 1% times 3,
which is 41h times 26, which I say roughly would be about 115,
in the neighborhood of that.
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Q. Let's refer to columns 9, and 10 here. Where were those
columns placed 1
A. Columns 9 and 10 were on the ocean side or the east
side. No. 9 was towards the south and column 10 was nearer
the ridge, towards the north Y
Q. Where was 11 Y
A. No. 11 was on the other side of the ridge, on the east
side.
page 623 } By the Commissioner:
Q. You are speaking of the ridge, and do you
mean the apex of the A roof Y
A. That is correct, sir. I mean in here (indicating).
By Mr. Maupin:
Q. What would be the required section modulus of a wind
of 3 pounds per square foot Y
A. For columns 10 or 11 Y
Q. Yes.
A. They were columns spaced the furtherest apart, and it
would be 1.33.
Q. They are columns that took the heaviest loads?
A. Yes, because they were spaced furtherest apart.
Q. Assuming high winds of 6 pounds pressure, the section
modulus required would be what?
·
A. 2.66.
Q. 2.66?

A. Yes.
.
Q. Assume a 10 pound per square foot pressure Y
A. The section modulus required would be 4.3.
Q. How was it spoken of by Fleming?
A. 10 pounds per square foot indicates a very high wind.
Q. With 10 pound pressure, what would the required section modulus be Y
page 624 } A. 5.32. These :fig·ures are based on the curtain being in place, the vertical curtain being in
place..
Q. I take it if it was not vertical the requirements would be
reduced Y
A. Yes, altogether a different story.
Q. What about 12 pounds pressure per square foot t
A. That would be a storm, a tempest.
Q. And at 18 pounds Y
A. He calls it a great storm, and the section modulus would
be 7.98.
Q. And at 20 pounds?
I

••,

Supreme Court of AppNlls of Virginia

424

8. :Mednick.
A. That would be approaching the hurricane, and the section modulus requirement would be 8.8.
Q. Assuming the curtain was down¥
A. Assuming the curtain was down, yes.
Q. Do you bave any figures as to what it would be with the
roof closed and the roof open f
A. With the curtain up?
Q. Yes.
A. ·with the curtain up the pressure would be against the
track channel, and the only difference you would have with
20 pounds per square foot, the section modulus would be 1.75
with 20 pounds pressure.
Q. And with the roof open¥
A. With the roof open, twice as much as-when
page 625 } the roof is open these panels are in a retractible
position and the pressure is taken up, but when
the roof is closed the load is transmitted to the columns.
By the Commissioner:
Q. You mean the weight of the panels¥
A. I mean the pressure ag·ainst tbe channel which is transmitted to the foot of the column. It is taken up by the two
panels because you lmve got two plate columns moving
throug·h the panels. I would like to make clear that my :figures
are based or arrived at on the AISC Formula No. 23 on page
373.
Q. That is the book which has been introduced in evidence f
A. Yes, sir. These columns .we have here are cantilever
columns and the entire pressure is applied towards the top.
You don't have it bound at the bottom. The column here (indicating·) is used in the same way a beam is used. Formula
22 assumes that the columns are free at the top like a flagl)ole
would be, but they are not. They are guided columns, and are
connected by the track panels, therefore, the section modulus
which is dependent upon the moment in the column is half of
what it would be if they used it as a free column under
f ormular 22.
By Mr. Maupin:

Q. A free column is one not attached at the
top?
A. Yes, and these are fastened at the top.
Q. W11at is the actual section modulus of columns 10 ancl

page 626
111

~
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A. They are 6 inch pipe columns and the section modulus
is 8.5.
Q. Is that within the limits of _safety?
A. Yes. You can get the ratio by comparing the section
modulus with various winds.
Q. That is to say, 1.77 with the roof closed and 3.50 with
the roof down or open 1
A. Yes, and we have 8-1/2 which is about 250% over the
requirement, stronger than needed.
Q. You have developed those figures for column C-10 and
C-11 which you say are the columns bearing the greatest
Toads!

t: ~~~

about columns 9 ancl 12 as compared with the percentage of the section modulus required for columns C 10 and
11, according to yout formula?
A. F'or columns 9 and 12 it would be about 70% because
those columns were closer together. C-9 had a distance of
19.3 from the end, the next distance was 26 feet from the end,
and 29 feet 6 inches, which makes column 9 considerably
smaller than that for 10 and 11, and the section modulus of
columns C-9 and 0-12 is also 8.5 as testified to by
page 627 ~ the architect, not as constructed. Those were the
columns that were in error that would have had
that section modulus.
Q. I believe you testified if that had been called to your attention 6 inch columns would have been substituted without
expense to the owner 1
A. Yes.
Q. Were you willing to do that at all times?
A. We were, and always expect to carry out our contracts,
we have to.
Q. How about columns 1, 2, 3, and 4 as shown on the drawing; that is to say, assuming that job had been done as designed by the architect!
A. Columns 1, 2, 3, and 4 we need not consider at all because
they were not free at the top. They were braced at the top
thing is true of Beam B 10 on the south side of the structure.
by the addition of the new structure. I think I can show you
a little bit better by referring to the architect's drawings.
Q. That is the same as the architect's drawings that have
been introduced in evidence 1
A. Yes.

'
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By the Commissioner:
Q. Exhibit 35 Y
.A.. Yes, sir.
Q. .And sheet No. 1 Y
page 628 } A. It is not marked at the bottom. This shows
beam marked B-7 and Beam marked B-8. That
is on the south side of the structure. On the north side of the
structure it shows Beam B-9 and Beam B-10. Beam B-7 and
B-10 were 19 feet 3 inches long, and that connected in between
column marked C-1 and the existing structure. The same
thing is true of Beam B 10 on the south side of the structure.
Q. On the north side f
A. On the north side. Beam B-8 was connected in between
columns C-1 and C-2, and Beam B-9 was connected between
columns C-3 and column C-4. It is also shown on these plans,
the roof, which had never been constructed, made of 2 x 10
inch wooden joists placed on 16 inch centers with 1 inch
sheathing, and the roof wbicb rested on top of the beams mentioned went over to tbe existing structure. Those beams were
placed approximately 10 feet above floor level. If the roof
had been constructed as shown by this it would have raised
the columns at a point 10 foot above the floor and would have
made it rigid at the apex. You don't have to check the moment for those columns.
Bv Mr. Martin:
·Q. l\Iovements I
A. Moment.
Q. How do you spell it?
A. M-0-111-e-n-t-s. Actually those beams, 20
page 629 } feet long, two of them weighing 30 pounds per
foot, were ordered !ernoved from the structure.

By Mr. Maupin:
Q. Were they actually fabricated and installed?
A. They were actually fabricated and installed, and they
were ordered removed from the structure by Mr. Kane.

Bv tlle Commissioner:
.,Q. W11en after they were erected f
A. Immediately after the erection of those buildings. My
instructions came from Mr. Carter.
Mr. Ashburn: I move to strike out bis statement they were
ordered removed by Mr. Kane, unless it is connected up.
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Mr. Maupin: It will be connected up.
By Mr. Maupin:
Q. What is your opinion, structurally speaking, with regard to the strength or weakness of the whole structure in
taking those beams outf
A. It destroyed its rigidity, and something else had to be
put in its place.
Q. ·what was put in its place?
A. Two braces, P-1 and P-2 welded to columns C-1, 2, 3,
and f, and were supposed to be fastened to the existing building, approximately 10 feet long. The braces came to this
point (indicating).
page 630 ~ Q. By use of those braces was the same rigidity
obtained that would I1ave been obtained if the
original design of the architect bad been followed?
A. Absolutely not.
Q. Those things actually installed were struts, were they?
A. Yes. They ~cted as columns. They were actually struts
or columns. They were approximately 11 feet long, made of
2-1/2 inch pipe.
Q. Were they welded to the columns?
A. They were welded to the columns.
Q. At what distance above the floor?
A. The distance, if my memory serve me, was 11 feet, but
I can check it. 11 feet 6 inches above the floor.
Q. Were they a ttachecl to the existing structure?
A. Yes, at a point 8.5 above.
Q. How far from the columns were they attached to the
existing· structure, what distance from the columns?
A. On, I would say, an average of 11 feet.
Q. 11 feet!
A. Yes.
Q. As originally contemplated, he testified those braces
w·l1ich were not used, but taken out, would be attached to the
new rigid roof on 16 inch centers. Was that new roof ever
installed f
page 631 ~ A. ·when I was there on August 26th there was
·
canvas there instead of a roof.
Q. That, I take it, offered no rigidity at all f
A. No.
Q. Those members you said were installed and you had to
take out, what became of them f Did you take them back to
your shop?
A. You mean the beams?
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Q. Yes.
A. The beams, 14 inch beams, 26 feet long, were taken back
to our shop and we gave him credit of $120.00 for taking them
back.
Q. There are certain panels shown in the detail of your
drawing No. 3 which has been introduced in evidence as an
exhibit. Were they, or were they not, in your opinion as an
engineer, capable of carrying the load they were designed for 1
A. I don't think there is any difference of an opinion reg·arding those pan~ls between myself and Mr. lVIcGaughy. We
both considered them adequately safe.

By the Commissioner:
Q. You both considered them whatf
A. Adequately safe.
By M_r. Maupin:
Q. ·what were the dimensions of the plywood fitted into
those panels?
A. 4 x 4 strut.
Q. What thickness Y
A. 3/8 inch thick. The plans called for them
plywood, marine waterproof plywood.
Q. Marine waterproof plywood Y

l)age 632

A.
Q.
A.
Q.
A.

~

to be marine

Yes.
They were surrounded by steel frames¥

Yes.

How were they fastened to the steel frames¥
They were fastened with 20-each panel was fas ten eel
with 20-3/16th incb cadmium plated machine bolts.
Q. Was that, or not, in your judgment, the proper way of
fastening these plywood panels into the frame¥
A. I would say it was the approved method.
Q. ~1e west track of this structure was how longY
A. 120 feet.
Q. How is that supported at the south and north enclsY
A. To the existing· structure.
_
Q. How was it supported intermediately, by whatt
A. It bad four columns as intermediate support.
Q. They were 1, 2, 3, and 4 as shown on the drawings, were
they. n_otT
A . Yes.
Q. How far apart were those columns, were they all the
same distance apart or did they vary i
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A. No. 1, column No. 1, was 19 feet 3 inches
away from the south end, column No. 2 was 26
feet away from column No. 1, column No. 3 was 29 feet 6
inches away from column No. 2, and column No. 4 was 26 foot
away from column No. 3, and then to the north end they were
19 foot 3 inches.
Q. From the spaces indicated in your answer, the west
track had 6 points of support in that length 1
A. Yes.
Q. Was that adequate, in your judgment Y
A. Yes.
Q. How was the track secured at the bottom in regard to
the columns t
A. The track rested on brackets which were welded to the
columns at the same slope as that of the track, and the cbannel brackets were the same slope as the track channel. I canillustrate that better by this. This illustrates the columns,
and the track at various points of support were supported to
the column by means of brackets welded to the column underneath the channel track, and was secured by means of a plate
welded. to the top of the channel.
Q. Was that in accordance with approved engineering practice f
A. Yes.
page 633

By the Commissioner:
Q. And was it in accordance with the plans subpag·e 634 ~ mi tted 1
A. It was in accordance with the plans submitted absolutely.
By Mr. Maupin :
Q. The plans submitted called for support in accordance
with approved engineering practice 1
A. Yes.
By the Commissioner:
Q. If it is in the contract 1
A. That is correct.
By Mr. Maupin:
Q. Were there. any anchor bolts on the columns?
.A.. They are anchored with 4 anchor bolts.
Bv the Commissioner :
"Q. At the bottom 7

·\
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A. At the bottom.
By Mr. Maupin:
.
Q. According to the architect's original drawing, at the
top, except for a place between columns 2 and 3, it showed a
continuous roof connecting to the permanent structure?
A. Yes.
Q. After those beams were discarded, you say that was
never built?
A. The roof was never built.
Q. I believe you said bad it been built it would have contributed very materially to the rigidity of the
page 635 } structure 1
A. That is correct, sir.
Q. Now, in lieu of those beams which were installed and
taken out and those struts installed, according to your previous testimony, if those struts or braces had been fastened
properly or at given moment and not loose, would it have been
possible for anybody to have moved that track with their
hands as Mr. McGaughy testified he did?
A. Impossible.
Thereupon, at 1 :00 P. :M., a recess was taken to 2 :30 P. :U.
page 636}

AFTERNOON SESSION.

Met at close of recess.
Present: Same parties as heretofore noted.

S. MEDNICK,
resumes the stand for further examination, and testified as
follows:
By Mr. Maupin:
Q. Let's go back to the panels for a moment. You said the
plywood panels were 4 x 4 feet and that they were constructed
of 3/8 inch marine waterproof plywood Y
A. Yes.
Q.
ere they strong enough, so far as this plywood was
concerned, to serve every purpose?
A. In my judgment, they were. The must have received
terrific punishment during· construction by men walking all
over the roof.

"r
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Mr. Ashburn: I object to that and move to strike it out.
He has testified be only went to the location on one occasion
and it was not during construction. He knows nothing about
who walked on the roof or who didn't walk on the
page 637 } roof.
The Witness: I have a photograph showing a
man walking on one of the panels.
Mr. Ashburn: That speak for itself. This gentleman isn't
entitled to express an opinion.
The Commissioner: The objection is recorded. Go ahead
and answer the question unless it is withdrawn.
Mr. Maupin: It is not withdrawn.
A. All of these plywood panels, in my estimation, were
amply strong to carry the loads ·designed for them. I visited
the structure on August 26th, on Friday, and I did see the top
of the roof. The roof was then in its closed position. I didn't
observe t11at any of the panels were broken, damaged, or deflected, and it is very obvious· to me that, in order to install
these panels as brought out in previous testimony, that men
walked all over this roof and went on top of the panels, and
furthermore, one photog-raph which I believe is an exhibit,
indicates one man standing on a plywood -panel and that is a
considerable load on it, but evidently he didn't seem to be too
worried about it. He is in the middle of the plywood panel.

By the Commissioner:
Q. The plvwood is applied to the bottom of the panels?
A. It is sort of a steel box. These steel panels
were divided into sections. They were three sections wide bv 10 sections the other way, and I
think there must have be.en 30 panels.
Q. The panels of plywood were underneath the steel panels?
A. Yes.
Q. How could a man walk on the plywood panels 1
A. The steel members were only of a certain height. He
would walk over the steel and around the plywood or else have
to walk on it. If tbis desk was divided ·up into 30 blocks, each
one would be 30 foot square if the desk was big enough, and
a man stood in a 4 foot section he would walk along until he
got in the other section until he covered the entire area of
these panels.
p~ge 638

~
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By Mr. Maupin:
Q. Here is a photograph that shows two men standing on
the plywood panel.
A. I believe I testified before that these panels were bolted
to the steel framework with 20 3/16th cadmium plated bolts.
Q. Does this correctlv show, this photograph, two men
standing on there, which is a replica of photographs that have
been introduced in evidence?
A. I believe it bas been introduced in evidence, but I can
check it. They were bolted to the bottom of the
page 639 ~ steel. ·These little clots indicate the bolts, and this
(indicating·) indicates one line of steel surroun_ding it. Here is the center line and another line here.
Mr. Maupin: Can the exhibits be checked to see if that is
in; if not, I want to introduce it¥
The Commissioner: The photographs are Exhibits 29 to
33. They are all here.
The Witness: Where is mineY
Mr. Maupin: Here it is.
The Witness: Let's see if that is in here?
The Commissioner: No.
Mr. Maupin: vVe would like to introduce this as an exhibit
made in the course of the construction.
By Mr. Maupin:
Q. Is that correct f
A. That is correct.
The Commissioner: That will be "Exhibit No. 72.''
Mr. Asbburn: May I see it T
The Commissioner: Yes, certainly.
By Mr. Maupin:
Q. It appears from tllis Exhibit 72 that these plywood
panels were supported on all four sides by the
page 640 ~ steel framework of the large steel panels. You
say they are bolted on the panel with 20 bolts; is
that correct?
A. That is correct. I would further refer you, regarding
these panels, to our drawing No. 3, Globe Drawing No. 3,
which shows the construction of each paneJ. Here are the
panels and they are bolted with 20 bolts.
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Bv the Commissioner :
~Q. I tmderstand that, but I am still somewhat confused. As
I understand it, on each side of this retractible roof; that is
from the apex of the ridge down to the end, there are 4 steel
panels folded back one over the other at the end, and they pull
out so one starts where the other stops and covers the space?
A. That is correct.
Q. They were solid steel panels?
A. No. They had openings in them. The plywood was
fastened to each panel, and I would say 30 openings, that each
of the 8 steel panels bad 30 openings so the plywood would
cover it.
(J. The plywood ,vas exposed from the top f
A. The plywood was exposed from the top and bottom both.
Bv Mr. Ashburn:
··Q. The steel was only the frame and the plywood was the
covering?
pag·e 641 ~ A. Yes, that is right.
By Mr. Maupin:
Q. Each 4 foot opening had plywood fitted in 1
A. Yes, fastened underneath the steel, so looking· at it you
see a continuous covering of wood only.
Q. It was strong enough to support a man as shown in that
photograph f
A. Yes, and I also looked into the strength of the panels
and found them adequate to withstand the loads.
Mr. Ashburn: You refer to Globe Shop Drawing No. 3. I
would like to look at it.
The Witness : Here it is.
By Mr. Maupin:
Q. wr e had gotten to a point at the luncheon interval of considering these columns and the effect of the removal of the
beams as to which you testified. You said, I think, in answer
to the last question, it would be impossible to move the west
track as :Mr. l\foGaughy testified, if the braces were fastened.
A. Yes, at both ends.
Q. So far as the east track was concerned, was the top of
that anchored to any existing structure 7
A. The east track apparently was free to move. It was not
anchored to any structure, however, the columns themselves,

.~
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which were 9, 10, 11, and 12 ,vent down 3 foot below the floor line and anchored to a concrete f oundation 4 foot square x 1 foot 6 inches thick with
anchor bolts. Columns 9 to 12 were fastened with 4 anchor
bolts, each at the bottom. Columns 11 and 12 were anchored
to the existing wall below the dance floor with two U bolts
each, one at the top and the other one at the bottom.
In order to get to the bottom of those columns it was necessary to excavate holes to get to the footings since they were
4 foot square and the holes had to be the same. They were
probably 5 foot square, the holes. The excavation bad to be
made for 4 foot 6 inches clown below the floor line to reach the
elevations as slJOwn by the architect. After the columns were
set on those anchor bolts these holes were filled up with concrete, consequently you hacl a mass of concrete above, 5 foot
square and 4-1/2 foot high, which fixed the columns very
rigidly.
Q: \-:Vere those columns after that was clone rigid Y
A. Anchored with anchor bolts and the holes filled with
concrete.
Q. \Vere they rigid after that 1
A. I would say they were, based on testimony produced by
everybody here in the trial.

page 642

~

Bv the Commissioner:
··Q. Let's have the basis of your own observation.
A. Based on that they would be absolutely fixed rigid.
page 643 ~ By Mr. :Maupin:
Q. Regarding the columns being bowed or out
of plumb, at any time did you have any complaint made to you
they were out of plumb or bowing?
A. No, none whatever.
Q. There bas been testimony here that these columns were
checked by a plumb bar when they were first set up after the
track had been attached and were found to be straight. I
will ask you whether or not the method of checking with a
plumb bar is the accepted method in construction of this character as to vertical members?
A. It is the accepted method and the only method we have
used to my knowledge with the exception of one. On tllat occasion we used not only one·t.ransit but two, and that job was
in Bodie Island for the Coast Guard, and that struct~re was
a tower 300 feet high and it was impractical to drop a plumb
line down a 300 foot height because it would sway out of
plumb.
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Q. I believe you say you examined the job on August 26th?
A. That is correct, sir.
Q. ·with regard to the method of operation of the panels
on the tracks what, if any, objection have you to what was
done and designed as to the retraction and extension of those
panels, from an engineering standpoint 1
page 644 } A. I reached the job at about 10 :00 o'clock on
Friday morning, August 26th. There was no one
operating the panels, and nobody was around the job. My
main interest in the job, and that was the- first visit I ever
made, was to see whether it was properly done and to see why
we were not getting· paid the balance due us. At that time
I noticed the winches, and saw the cable was fastened to the
upper chord of one of the trusses that supported the panels.
It was the ridge truss, the center truss. That cable was supported to the middle part of the upper chord of that truss. I
noticed first of all that the chord to that truss had a zigzag in
it. It wasn't like we sent it out from the shop. It was straight
when we sent it out.

Mr. Ashburn: If the Commissioner please, I object to
these statements unless Mr. Mednick knows it. The probability is he never sa,v it when it came from the shop.
Mr. Maupin: You may cross examine him on it.
Mr. Ashburn: He isn't entitled to say something on direct
examination he doesn't know.
The Witness: Shall I answer it?
The Commissioner: The objection 1s recorded and the
Court will pass on it later.
By Mr. Maupin:
Q. Upon what information do you make that
statement, Mr. Mednick?
A. I saw the structure in the shop hundreds of times. I
was out there in the shop with Mr. Carter one Sunday morning to check the structure before it left the shop and we went
over it together in detail, each item of the structure, and spent
some two or three hours in the 'examination.
Coming back to the building, it is a very dangerous thing
to pull the upper end of the free extension trusses. It had a
length of 42 feet and 1/4 inches, and in the design it was
placed on top of the channels, and each panel had a truss set-

page 645 }
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ting there rigid. The panels wete fitted to each other. If yon
pull laterally on the upper part of the member you will have
a bend to the ttack, it will bo,v it. My observation was that
this chord was wavy, was not straight, and this was the subject of a letter that I wtote to the architeect which I believe
is in evidence as an exhibit, on August 31, that if he continued
to do so the panels would fail and the r:;tructure collapse, and
nlso it was apparent the structure could 11ot be operated that
way. In order to operate it that way you would have to apply
the force exactly in the center, and there is no exact method
in putting on a cable which is about 3/8 inches in diameter
with the implements that we all had to put it on; furthermore,
the force would have had to be applied not at the top of the
truss, which was 26 inches high, but at a point
page 646 ~ some,vherc where the center of tµe wheels were.
The panel construction was 4 inches, and that
makes it 30 inches above the top of the wheels, and the wheels
were 41h inches in diameter. You would have to apply the
force 321h inches lower than it was applied. You can't pull
011 the upper chord of a 42 ~oot truss which is 26 inches high
above the panels and 31 inches high above the bottom of the
rollers and have it operate properly. The point at which it
was applied had to be exactly in the center, consequently it
was impossible, their method of operation, in my mind. That
letter I wrote to the a1·chitect I think is an exhibit.
By the Commissioner:
.
Q. I show you Exhibit 32. You spoke of trusses on t11e
paucl. Is that the thing that looks like a fence on top of the
panel.
..
A. That is the truss. For the Commissioner's benefit, if
vou want to see it more in detail• Q. It is in detail enough.
A. It is shown on our chawing No. 4.
By Mr. Maupin:
Q. !fr. Mednick, assuming that if this panel had been rigged
ns testified to by Mr. \Vilscni this morning in describing his
suggestion of the drawings; that is to say, by having two
motors, one at each end ~f the channel, rigged at each lower
corner instead of in the middle of it, the top of
page 647 ~ the truss, is there any reason that you know of
why that should not have operated satisfacto1·ilyt
A. I didn't go into Mr. ·wnson's design. I never investi-
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gated it. I would have to take his word for it instead of my
passilig on it. i do k11ow that if you applied the force to the
panels at about the center of the wheels on each side of the
panel, there is no reason in the world why these panels would
not have move~ by any method of operation.
Q. You testified at a previous point today that there was,
I think, one inch leeway between the side of the track and the
f;ille of the panels on each side; is that correct¥
A. No, I said 1/8 of an inch.
Q. Now, assuming that these vertical side rollers which Mr.
Carter designed and which were carried to the job but never
installed, had been installed, you testified that would take up
that leeway. In your judgment, would that have facilitated
the movement of the panels if they had been installed?
A. Absolutely, because the panels were 12 feet long, each
panel. Those rollers ·were not in there and it was possible,
by the panel moving over 1/8 of an inch and coming up against
the flanges of these little H's to retard its movement, however,
if the wheel was fastened, or rather· the two wheels, to the
sides of the panels, and those came over to the inpage 648 ~ side of the track channel, the side panel would
have had no friction against the side of the 2 H's
and those rollers would have been in contact with the side of
ibe track because the wheels themselves would not have been
against the H but against the track. They would hav?e been
put in from the panel in here (indicating·), consequently they
would have had contact at only four points and those four
points were the wheels, so these wheels could be made ball
bearing, and there is no reason why it should have bound if
those side rollers had been put in.
Q. Are you acquainted with Richard ,vmcox Company?
A. Yes.
Q. ·what is that firm, and what is its standing and reputation?
A.
e buy quite a lot of materials from them. It is a national concern that specializes in doors, rollers, mechanical
operators and maybe hundreds of other things. They have a
catalogue about that thick (indicating) which we have. On
this job we bought some materials from them.
Q. That is about four inches, the catalogue?
A. Let's say three inches.
Q. All right.
A. As a matter of fact, we bought materials from them for
this job. "\Ve are perfectly familiar with that concern.

,v
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Q. Now, assume that that concern gave a bid on the gear
and the motor power for retracting those panels
page 649 ~ without qualification according to the drawings
furnished to that concern, would that, or not, indicate to you that there was anything wrong with the design
or feasibility of retracting it in accordance with the drawing?
:Mr. Ashburn: I object to that. It not only calls for a connlusion but an opinion which is not an expert opinion, and is
simply an attempt to support Mr. Meclnick's opinion as an
expert by inference.
The Commissioner: Doesn't it call for the opinion of the
Richard Willcox Company 1
Mr. Maupin: Answer the question.
i\f r. Ashburn: It is an indirect method of trying to put in
the opinion of Mr. Mednick without calling the witness.
The Commissioner : Answer the question.
A. From what I have heard in testimony, there was obviously sent to Richard "\Villcox Company a set of architect's
drawings showing the retractible roof, plus a set of our shop
dra-wings. I also heard that Richard ·wmcox quoted a price
for the operators of somewhere in the neighborhood of a little
over $8000.00. In my opinion, Richard Willcox Company
would not quote on something for the operation of the roof,
an opera tor, unless they thought the design was
page 650 ~ feasible.

By 1\Ir. Maupin:
Q. Have you checked the Weather Bureau records to find
out what was the highest wind at Cape Henry or thereabouts
for the period between November 1-betwecn September,
1949, and March of 1950?
A. Yes.
Q. What was it?
A. I believe it was on November 2 and the highest velocity
then was 52 miles per hour. Let me check that, please. It
was November 1. I think I have testimony from them, if I
am not mistaken, or a recor<l from them.
Q. In your judgment as an engineer, was this structure, assuming a correction had been inade of the 4 inch columns by
installing 6 inch columns, a safe structure f
A. Absolutely.
· Q. In your opinion as an engineer, was it an operatable

Surf Realty Corporation v. James J. Standing, etc.

439

8. 1J1ednick.
structure for the purpose for which it was designed, assuming proper motor power had been supplied for the retraction
of that roof i
A. Yes.
Q. vVas it below requirements as to strength in any particular¥
A. Structurally, as I figured it, it was considerably above
the requirement.
~

Mr. Maupin: The witness is with you, Mr. Ashburn.
Mr. Martin: Do you wish me to go on with the direct examination, or wait until after you get through with cross, Mr.
Ashburn¥
Mr. Ashburn: Go on with your direct.
page 651

Bv l\f r. Martin:
·Q. Mr. Mednick, this morning Mr. Wilson spoke of having
met you and Mr. Spigel in the Jefferson room at the Monticello Hotel. Tell what went on in your presence on that occasion.
· A. I had lunch there with Mr. Spigel, and while we were
having lunch Mr. Wilson came in with three or four other
gentlemen. I think there were some remarks passed between
Mr. Spigel and Mr. ·wnson, but I didn't talk to him.
Q. Mr. Mednick, let's go for a little while into these additions or extras that you have billed for and take them up separately.
The Commissioner: ·wasn't that covered in the direct examination 1
Mr. Martin: Yes it is covered, but I am not sure it is covered thoroughly enough.
The Commissioner: All right.

B-v Mr. Martin:
..,Q. As to the increased size of two joists, 550 pounds,
$165.00, tell us about that:
page 652 ~ A. The architect's drawings showing . these
joists calls for 8 of one kind and 2 of a smaller
size. They are over 11ere, and the larger size is shown as
26.10. It is marked as OSJ, 26.10. The 26 indicates the height
of the joist, 26 inches. The 10 indicates· the type of the joist
or the strength. He call~ for 8 of 26.10 and 2 of 26.5. Tho

440

Supreme Cotitt of AppMls

or

Virginia

S. Mednick.

r·

26 again stands for the height aiid the 5 indicates the strength
which are very much weaker joists. These nuinbers tefer to
the Truscon Catalogue, and I belie_ve the date of delivery as
indicated by the Truscon people showed in the neighborhood
of three months._ They couldn't wait that long, and I don 1t
think they were interested in the job anyway. The reason
the joists were made weaker is because they were at a ridge
where two joists came together when the roof was in a closed
position.
.
Q. Are you speaking of as they ,vcre actually placed and
designed?
A. Designed a,nd placed. Those were the joists that car1·icd the load of one panel space, consequently they didn't
have to be as· heavy, therefore, they were designed very much
lighter. The architect failed to take that into consideration 1
that when the roof was in its retracted position and when the
. panels were bolted together, these particular joists carried
half of three other panels. They were designed
page 653 ~ for a closed position for a live load. VVe went
into that, showing it Was too small, but it came
np and he ordered all 10 joists of the same size, so consequently
we had to make them heavier which carried an extra expense
of $165.00.
Q. The next item is adjustable pipe struts, $274.00, and a
credit of $120.00 for beams taken out, I believe.
A. They were the beams testified to this morning that
were removed. "\Ve had to put in its place to make the structure rigid 4 struts. These struts are shown on our drawing
5171-F-1. In other words, they were to replace something
for something that was taken out for which we gave a credit
of $120.00 for the beams removed, but he had to have some-thing in its place. That was an extra for that.
Q. The next is "Channel Beams (rear tie plates), wood
bolts, beam brackets, erected, $538.00. '' I believe that is itemized on a paper already filed, isn't it f
A. Yes, all extras being itemized in detail.
Q. Tell about that item, the channel beamsf
A. We refer again to the architect's drawings. For the
support of the ends, both east and w'est tracks, there was no
steel indicated. It was indicated to be supported by the existing wood beams in place. It was found that those beams were
not adequate.
Q. Wood beams? ·
A. The wood beams were not adequate for the support of
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the end of the track and Mr. Carter directed us
to supply 15 inch channels to be bolted to reinforce the wood beams in place. These channels
in turn were supported by wood columns in place, so we had
to supply 4 15 inch channels, and I refer to them over here
marked as B-7, B-8, B-9, and B-10.
Q. Is this paper in evidence yet f
A. This paper is in evidence. The details are shown in our
drawing No. 5 showing exactly how they were made.
page 654

~

By the Commissioner :
Q. Are these duplicates of drawings introduced i
A. Yes. In addition to those channels as they were fastened
on the side of the wood girder, in back of them there were
six 3 x 1 girder straps 12 feet long and 13 feet long, .corresponding to the length of the channels, so that when you bolt
through the wood girder you would have a continuous washer
on the back to clamp it solidly together. ·
Q. The last item is adjustment of plates for panel movement field welding only ( shim adjustment by others), $68.00.
"\Vhat is that 1
Q. After we installed the panels we found that no provision
was made on the architect's drawing No. 3 for one panel engaging another. The idea of the job was when the rig-id panel
moved back it in tun_1 ,vould engage panel No. 2, and when
both of those moved back they would engaged
page 655 ~ panel No. 3, and when they moved back they would
engage Panel No. 4, and they would move over to
ihe present roof. It was found there was nothing shown on
these drawings for one panel enga,ging another, therefore, it
was not in our contract.
"\Ve were directed by Mr. Carter to provide those brackets,
and we did. If we had refused to provide them the owner
would have had to go out and buy them elsewhere.
Q. That is the $68.00 item 1
A. That is the $68.00 item, and that item is shown on our
drawing No. F-2.
Mr. Commissioner, I am not certain, as a matter of fact,
that I have checked over the shop drawings that you have
here. You don't have all the shop drawings. I would like to
place drawing No. F-2 in which I found in our file.
~Ir. Ashburn: I should like to see it for a moment.

~
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By the Commissioner:
Q. F-21
.
A. It is F-2-5171. I would also like to offer The Commissioner: "'\Vait a minute and let's dispose of
one at the time.
The ·witness: I am sorry.
The Commissioner: That is '' Exhibit No. 73.''
Bv the Comissioner:
Q. All right, Mr. Mednick.
A. I would also like to introduce two more of
our shop drawings as exhibits which I find you don't have in
your files.
Q. Give me the number, first one and then the other.
A. The number is F-2-5144.

page 656 ~

The Commissioner:: That will be "Exhibit No. 74."
The ·witness: And the other one is F-1-5144.
The Commissioner: That will be "Exhibit No. 75.''
The Witness: May I add something, Mr. Commissioner?

By the Commissioner :
Q. Yes.
A. For the purpose of your information, every drawing,
shop drawing, made by the Globe, has a drawing record in the
lower right-hand corner. From this you can see when the
drawings were made, when they were put in the shop, and
when they were given to the architect, and when they were
given to Mr. Cane. You have that information on each drawing.
Mr. Ashburn: I ,vould like to straighten that out as to Exhibit No. 73 just introduced. The record in the lower righthand corner shows "approved 8/5/49," and Mr. Spigel's endorsement in pencil shows "8/8/49," a difference of three
days, so I don't think it can be fairly said that the
page 657 ~ record in the lower right-hand corner is conclusive as to the date of approval.
The Witness: I can explain it.
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By 1.\fr. Ashburn:
Q. I wish you would, please.
A. It was possibly found several days later that we had
failed to receive approval on our drawing. The record shows
submitted for approval, which is the record in the lower righthand corner.
Q. Your record in the lower right-hand corner is intended
to indicate the date of submission for approval 1
A. That is right. We find very often an architect will take
from one to two weeks, or mayb~ five or six weeks to approve
them. In this case it was not so. It depends on how busy the
nrchitect is.
Bv Mr. Martin:
·Q. Going back to Mr. McGaughy 's testimony, page 365 of
his testimony, he spoke of small angles soldered on the side of
the channel, small angles, and that the track it built up of 18
inch c~annels. .Afterwards he said they were not soldered, I
believe. Tell us about that, please, those angles.
A. Mr. :McGaughy changed it in his testimony on November
22. He corrected the word ''soldered'' topage 658

r By Mr. Maupin:

Q. .August 22.
A. August 22, I am sorry. He changed it to welded, however, his statement then was not satisfactory to me. He said
they were spot welded, and that it entirely different to what
we have clone. I think Mr. McGaughy just spoke from memory. I would like to correct it to make it the way w·e did it.
I testified this morning that these H's were fillet welded,
which means bolted on the top and bottom with welds certain
distances apart. That is very important.
Bv the Commissioner :
•Q. The word "spot" was corrected?
A. Yes, but spot welded would not be correct. I examined
those welds myself in the shop and they are called for corredly on our drawing No. 6-5144.

Bv Mr. Martin:
"'Q. On page 379 of Mr. McGaughy's testimony some reference was made as to whether the structure was constructed in
accordance with the drawings. What have you to say about
tlrnt Y
A. I believe that was made by Mr. Ashburn. His question

,
,
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was was the structure constructed in accordance with the
drawings.

Mr. Ashburn: ·wait a minute and let me find it. I don't
find it on page 379.
page 659

(

~

The ·witness: At the bottom of the page what
do you find, Mr. McGaughy?

Mr. Maupin: The last question.
Mr. Ashburn: That is a question to :Mr. McGaughy concerning whether, having studied the plans, what he did to determine whether the structure had been constructed in accordance with the design.
A. That is what I have reference to. That means in accordance with our drawings. It was constructed in accordance
with our drawings. This, in my opinion, refers both to the
shop fabrication and the complete erection. Nowhere in his
testimony does Mr. McGaughy find any misconduct on our
part as far as the shop fabrication is. concerned.
Mr. Ashburn: That is a conclusion.
The Commissioner: It is my job, Mr. Mednick, to pass on
the testimony, and if you will testify from facts I will pass
on any conflicts in the testimony and draw conclusions therefrom.

The ,vitness: I think I can phrase it a little differently.
They were fabricated and constructed in accordance with our
shop drawings.
The Commissioner: That is all right.
By Mr. Martin:
Q. On page 380 of Mr. McGaugl1y's testimony
he refers to brace P-1.
A. It is not clear to me from Mr. McGaughy's testimony
just wltich brace he means. He speaks of brace P-1, and there
were two braces P-1, and there were two braces P-2. I don't
know which brace he refers to when he says it pulled loose
from the f acia work.
page 660

~

Bv tl1e Commissioner :
.,Q. You say he said they pulled loose from what f
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A. ·what!
Q. You say he testified they pulled loose from what?
A. The facia work, the facia door.
Q. W'hat did you find?
A. He said it was shown on the drawings to be fastened
to a door frame. Later on he said it was pulled loose from
the facia board. This P-1 was subject to a little conflict and I would like to clarify it. Our drawing F-1-5171 does not
r.,how that fastened to anything. It is merely a shop drawing.
On the same drawing we call for 16 3/4 x 61h inch bolts for
fastening the braces to the wood girder. To my mind, this
design would certainly show they were not fastened to a
wood door frame, but they would be fastened to a wood girder
...-.....
somewhere in the neighborhood of 5 inches thick.
\
I

By Mr. Martin:
Q. At that point, the record shows at the top of
page 661 ~ page 382 this language, "It was fastened to a
couple of 1 inch facia doors." Mr. :M:cGaugby
says his answer was '' facia boards.''
A. There is no term in such things as facia doors.
Q. Mr. McGaughy just spoke of it as a board.
A. I thought you said cloors.
Q. It is in there a couple of times.
A. Yes.
Q. "\Ve would like to have it correct.
A. It wasn't fastened to a couple of facia boards. It was
fastened to a wood gfrder instead of facia boards. In a job
of this kind you have to have a wood girder and thick joists,
and bolts were ~acle 6-1/2 inches long to fasten to the middle,
and there were two 2 x 8 or two 2 x 10 inside of these facis
boards, and they would measure 3-1/2 inch, and the facis
boards were 7/8 inches thick, and that would be 5-1/4 feet
from our bolts, and it was not our job to do that carpentry
work. The architect wanted to make our expenses for extra
work as reasonable as possible in order to save the o,vner the
expense. Our men are much higher .priced men than carpenters.
Bv :Mr. Martin:
"'Q. Mr. McGaughy comment.eel on the columns being out of
line or plumb, bent or bowed. Take up in reasonpage 662 ~ able detail, but not too long, the columns.

!
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A. I prefer to take it up a little bit later as we get to those
points.
Q. Mr. l\foGaughy said, I think on page 381, that most of
the columns were fastened with anchor bolts. What about
thatf
A. ,ve have a column plan over here showing w11at they
were fastened with. That plan is F-1-5144. It shows that the
columns are fastened with anchor bolts and I believe Mr. McGaughy should have pointed out then which columns were not
fastened with anchor bolts rather than saying that most were
fa.st~ned, leaving one under the impression that some are
m1ssmg.
The Commissioner: I must ask you again to refrain from
commenting on the testimony. That is my job. If you were
in agreement we probably woulcln 't be here.
l\fr. Ashburn: He can't testify to facts because he never
saw the job except on August 26th. He was not there when
the workmen left and he doesn't know what the facts are.
Mr. Martin: He saw tlie steel constantly before it was delivered on the job.
Mr. Ashburn: ·what would tl1at have to do with the condition it was left in when his workmen left 7
page 663 ~ The Commissioner: ·what I am taking exception to is your stating· what Mr. l\foGaughy should
or should not have said. It is argumentative, and the case
will be argued by the lawyers. I am not criticizing your motive.
The Witness: The reason I made the statement, m my
opinion, he should have told us.
Bv l\Ir. Martin:
·Q. As to the columns being out of plumb as mentioned by
him on page 383, wliat about tlmtf
A. Yes. That brings me back to point No. 4 where he said
the columns were out of line, out of plumb, bent or bowed.
Reading· his testimony, l1e only says that one column, which
is No. 1, had a bow in it of 1/2 inch and was out of plumb 1
·inch. None of the others are indicated as bowing and, by tl1e
way, that was one of the small 4 inch columns put there in
error, and I don't think it should have bowed whatever because all the others didn't bow out, and it mav have been hit
by something which sometimes happens in loading steel work
and in taking it off the truck, sometimes you will get a bow
that way.
.
.

Surf Realty Corporation v. James J. Standing, etc.

447

8. Mednick.
As far as out of plumbness is concerned, without going into
the details of every one of the columns, I find from his evidence that the maximum was 1 and 9/16th inches
page 664 ~ out of plumb, and that is the official check.

By the Commissio~er :
Q. Did you, yourself, check the columns to see if they were
in plumb or out of plumb f
A. No.
Q. vVas it done in your presence 1
A. No.
Mr. Martin: He wasn't on the job.
The Commissioner: That is the only place it could be done.
A. ( Continuing) Speaking of this out of plumbness, I want
to say how not serious it is. The average out of plumbness he
shows is 3/4 of an incl1. The averag·e out of plumbness of a
15 foot column is 3/8 of an inch, and these columns were actually more th~n 3/8 of an inch average out of plumb, so if
you take a column which sticks about 4 feet above the ceiling
over here from the floor, it is a very small amount and does
not impair the workmanship or the efficiency of the job. It
might be more in a structure 150 feet high where the maximum would be 3 and 3/4 inches allowed, and if you got it more
than that out of plumbness you coulcln 't fit the window frames
or anything else that went in between the columns. That is
the way the Institute describes it and it is relatively not important.
·
By Mr. Martin:
Q. On page 395 the Commissioner asked a question about splicing it, speaking of a column, to
make it fit, I believe. What have you to say about that?
A. It means attaching the columns and providing a fastening to g·o around them. You don't splice any columns.
Q. You did no splicing?
A. No, we did no splicing.
Q. And they were not spliced?
A. None of the columns were spliced.
Q. On page 394 Mr. McGaughy was speaking of column
C-10 as being· 1-3/4 inches out of line, C-11 1-1/8 inches out
of line, and C-12 4-11/16 inches out of line. Do you wish to
make any comment on tlmt?
A. Out of line, according to his statement, means to me out

page 6~5

r
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of line longitudinally. These columns, as you will recall, were
embedded about 3-1/2 or 4 feet in the ground and they may
have been out of line as he said. I just wish to comment on
the one he found, the worst one, which he says was 4-11/16
inches out of line. This is the track channel and this is the
column (indicating). If the columns were placed exactly as
the plans called for they would fit the holes at the cap and in
the channel provided, and if the column is 4-11/16 inches out
of line it moves this way 4-11/16 inches, consequently you
have to go back to the column and plumb and move it that
way (indicating). If it is out this way you have
page 666 ~ to move it tbat ,vay (indicating). 4-11/16 inches
would make n difference in the slope of this channel 3/8 of an inch, consequently a 3/8 inch filler had to be supplied on top .of the plate or base it set on. It is nothing extraordinary, and you have to ovetcome those conditions in the
field as you find them. There was 110 splicing clone but a shim
introduced.
Q. Does the shim decrease the value of the structure in any
way1
A. That is the way we rectify it. If we could have gotten
to the bottom of the concrete we could have put additional
shim plates and raised it tl1e distance necessary.
Q. Something was said about the steel frames being too
long by Mr. McGaughy.
A. Not steel frames, I tbink steel tracks. The drawing· indicates the length of tl1e track as being 120 feet and it was
constructed 120 feet. The only way I could be convinced it
was too long would be to take a measurement. He said that
tended to put the existing wooden columns out of plumb on
both the north and south side, push them out, but those
wooden columns may have been out of plumb, erected so origi.nally.
Q. On page 396, he speaks of beams B-7, B-8, B-9, and B-10
bei'.ng out of level from 3/4 of an inch to 1-3/8 inches.
A. Those are the beams that were supplied
page 667 ~ extra for supporting the ends of the tracks. The
end of the track was in a certain position and they
were put up at that time to reinforce the wood girders, and
we had to put those at the point where the end of the track
was. It had to set in a fixed position. To reinforce the wood
girder at the other end we bad to raise the channels up to
come underneath the roof rafters to be able to put our bolts
through them and fasten them to reinforce the wood girders,
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so the levelness bad nothing· to do with the job. They wereimposed by conditions on the job and had nothing to d_o with
the strength shown on the architect's original drawings at
all. Note that these beams B-7, B-8, B-9, and B-10 were not
shown on the architect's drawings.
By Mr. Maupin:
Q. Were they what were substituted for the beams that
were discarded 1
A. No, that is a different matter.
By Mr. Martin:
·Q. On page 380 he states there were a number of bolt holes
in the steel channel that were not filled with bolts.
A. \Ve didn't know what was behind the facia boards where
the wooden roof girder was concealed, consequently we provided a lot more holes than necessary. "\Ve provided one row
3-1/2 inches from the top of the channel and one row 8 inches
below that, which made it being 3-1/2 inches bepage 668 ~ low the bottom. Obviously the carpenter bad to
fasten tho channels because he had to drill the
wood girders where the holes occurred and used as many as
he found necessary. There were many more.
Mr. Ashburn: Objected to as a matter of opinion. He
knows nothing about what the carpenter did as he was never
there.
·
The Witness : It was full of holes.
By the Commissioner :
Q. He used some and didn't use the others Y
A. He used some and didn't use the others.
By 1\fr. Martin:
Q. \\T as it ever intended to use all of the holes l
A. No, it was never intended to use all of them.
Q. On page 397 Mr. McGaug·hy speaks of the poor alignment, slightly out of line, etc. How about the alignment, and
in which direction will it make a di ff ere nee 1
A. I don't think there could have been any poor alig-nment
because tbc panels-

1\:fr. Ashburn: Are we going bnck on bis matter of expressing an opinion¥ He is entitled to say whether it was out of
alignment, or not. He is not entitled to express an opinion.

·~
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The Witness: Am I entitled to say why I think they are in
poor alignment 7
page 669

~

The Commissioner:
Q. I have tried to explain that it is up to you
gentlemen who are witnesses to tell us the facts of your own
knowledge, and it is up to me to appraise those facts. When
you say you (Ion 't think they are out of alignment it doesn't
mean anything to me. It is just increasing the record. Tell
me what you found with reference to their being out of alignment, if you found anything, and if you didn't you may say
you didn't.
A. I would say when I was down there and looked at the
alignment of the channels on August ·26th, they were in line.
The Commissioner: I don't want you to think I am too
critical of your motive.
The Witness: Unfortunately I am not a lawyer.
By Mr. Maupin:
Q. Did you say "unfortunately" or "fortunately"f
A. "Unfortunately."
·

'I

By Mr. Martin:
_
Q. On page 408 of the record I think Mr. )foGaughy said
something about having spoken to you and you said you were
not responsible for it one way or the other. "What was said
between you and Mr. McGaughyf
A. I said I was not responsible for the design, but I didn't
say I was not responsible for it one way or the
pag·e 670 ~ other. "\Ve arc responsible for the job, for the
f abication and the erection. We are responsible
for interpreting our shop drawings in accordance with the
architect's drawings. '\Ve cannot make any major changes
that would violate the contract.
Q. Suppose the columns had been out of plumb to the extent
that Mr. McGaughy stated, would that have made any substantial difference in the operation of the roof?
A. It depends larg·cly on which way they would be out of
line. If they are out of plumb longitudinally in the way the
channel track is running, it would make no difference at all.
He doesn't state in which way they were out of plumb.
By the Commissioner:
Q. Suppose they were out of plumb at right-angles-

(
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A. Only if they were leaning in opposite directions, it would
have a tendency to bind the track, but if they were both in
the same direction it would make no difference at all.
Q. That would put a part of the track channel out of line
with the rest of iU
A. Yes.
Q. And if it is in line in the same directionA. If they were in line in the same direction and both tracks
were parallel, you could move the panels perfectly at ease.

By Mr.· Martin:
Q. If they were out of line longitudinally it
page 671 ~ would make no difference whatever?
A. No.
Q. Or out of plumb?
A. Out of plumb or line either.
By Mr. Maupin:
Q. What is the angle of the slope of the roof from the apex
down to the ends t
l\Ir. Ashburn: Would that not be shown on the plans 7
Mr. Maupin: I don't know.

A. This model illustrates the exact angle the track was
built.
By the Commissioner:
Q. Do you have the angle in degrees?
A. In our shop we don't work with degrees. We call it 1 to
12 horizontally, and that fixes the angle of the tracks.
By Mr. Maupin:
Q. One to 12?
A. Yes.
Q. Translated into degrees, about what would that be?
A. I would have to compute it for you. It would be probably around 5 degrees.
Mr. Martin : I would like to put this in evidence.
page 672 } By Mr. Maupin:
Q. It is not a very acute angle?
A. It is rather flat. This angle would seem to be about 5
degrees.
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Mr. Martin: We put that model in evidence as an exhibit.
The Commissioner: That is '' Exhibit 76," which is a
model of the roof ridge, the A frame and tracks.
The ,vi tness : One inch is 1/12th of the actual size. This
is 1-1/2 inches, whereas it was 18 inches in the actual structure.
By Mr. Maupin:
Q. That shows a greater angle, does it noU
A. Yes, this shows a greater angle.

1r -.

Mr. Ashburn: Since Mr. ]\.fednick 's testimony on rebuttal
l1as no relation to the subject on which he testified on direct
examination, and since it is as to technical matters on which
he undertakes to express expert opinions, I will reserve my
cross examination until the other side has finished their wituesses and until I can read his testimony as to the subjects on
which he testified.
The Commissioner: All right, sir. The same
page 673 ~ privilege was accorded the other side with reference to Mr. McGaughy.
Mr. Martin: I have no objection.
Mr. Maupin: None on our part.
And further tllis deponent saith not.
page 674

~

MORRIS L. MEDNICK,
recalled as a witness on behalf of the complainants, was examined and testified in rebuttal as follows:

By Mr. Martin:
Q. Mr. Mednick, please state your name, your age and occupation.
. A. Morris L. Mednick, age 27, structural engineer.
Q. You are a son of Mr. Mednick who just testified, are you
noU
A. That is correct.
Q. And associated in his business!
A. Yes.
Q. Just tell us what occurred between you and Mr. Kane on
the occasion that you saw him at the club.
Mr. Ashburn: He testified to that, if the Commissioner
please, in full in the record.
Mr. Martin: I don't want to repeat it.
- .'
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A. I believe I testified to that.
The Commissioner: Don't let's repeat anything.
Mr. Martin: Strike it out. I will call him later, if necessary.
Mr. Ashburn: I want to ask him a question.
CROSS EXAMINATION.
By Mr. Ashburn:
Q. Mr. Mednick, as of the last of June or the
first of July, 1949, you were at that time a member of the partnership of the Globe Iron Construction Company, were you not 1
A. Yes.
Q. And you occupied the position of one of the structural
engineers for that company f
A. Yes, that was a part of my position, sir.
Q. When did l\fr. Carter first approach you concerning the
general subject of building a retractible roof 1 Your father
hands you some memoranda presumably to refresh your recollection. I would like to know what the memorandum is.
A. It is the estimate which I gave l\Ir. Carter.
Q. Does that not bear a date 1
A. Yes, it bears date of 7/9/49.
Q. That would be the 9th of July, 1949?
A. That is correct. That is when this estimate was dated.
Presumably he contacted me previously to that.
Q. May I see that estimate 1
A. Yes.
Q. Now, he bad, in fact, contacted you prior to that time,
bad he not?
A. Yes, I would say so, sir.
Q. Mr. Mednick, I want· to ask you whether Mr. Carter,
when he first contacted you, had any architect's drawings, or
any other design of this retractible roof 1
page 676} A. He contacted me by phone and asked me if
our company would be interested in bidding on
the roof structure at the Surf Club at Virginia Beach. He
said he had clrawing·s prepared on the subject and if I was interested he would send those drawings over to me. I indicated that we would be interested and to send them.
Q. Do you know when vou received your drawing·s?
A. I would sav approximately on this date.
Q. Isn't it a fact that before Mr. Carter made any drawings
pag·e 675 }

\
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he discussed the general subject with you and solicited your
ideas as to what should be drawn?
A. No, he didn't.
Q. You contributed nothing to the completion of the drawings!
A. No.
Q. Do you know whether he contacted anyone other than
yourself employed by the Globe Iron Construction Company
prior to that time 1
·
A. Anyone connected with the Globe Iron Construction
Company prior to that time Y
Q. Yes.
A. To the best of my knowledge, he had not contacted anybodv.
Q"'. Prior to contacting you?
A. Prior to contacting me, yes, sir.
pag·e 677 ~ Q. So you say that you, yourself, and so far as
you know, no one else employed_ by the Globe Iron
Construction Company had anything to do with the conception of the structure that was to be built¥
A. That is correct, sir.
Mr. Ashburn: That is all.
Mr. Martin: We rest.
l\fr. Ashburn: I would like to ask Mr. Mednick one more
question.

By Mr. Ashburn:
Q. l\Ir. Mednick, I have in my hand Exhibit No. 33 which
appears to portray the top channel on the structure, looking
from t11e east toward it; is that correct?
A. Yes.
Q. Now, on that channel I see certain brackets about midway between the bottom and top of the channel which appear
from the picture to be spaced at regular intervals. Tell us
what those are, please, sir.
A. Those little brackets are what seem to be holding the
rod evidently for the curtain for this awning. They were not
put on tllere in our job and were not in our drawings. They
were put on in the field and not as a part of our contract.
Q. Do you know who put tI1em on f
A. Our men may have put those on for Mr.
page 678 ~ Hurst in the contract with him.
Q. As a matter of fact, they were added by
workmen of the Globe Iron Construction Company Y
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A. If so it was done with the contract with Mr. Hun1t.
Q. I am simply interested in knowing whether they put the
brackets on Y
A. I can't be sure. Our men were working there from time
to time.
·
RE-DIRECT EXAMINATION.
By Mr. Martin:
Q. If they were put on by any men in your employ, were
they put on for Globe or for Hurst?
A. If they were put on by our workmen they were authorized to do so by the awning· man.
Q. He ordered them t
A. Yes.
Q. Do you know whether he did, or did not f
A. I couldn't say positively.
:\'Ir. Martin : That is all.
page 679}

JACK MINOR,
called as a witness on behalf of the complainants,
having been first duly sworn, was examined and testified as
follows:
By Mr. Ackiss:
Q. State your name.
A. Jack Minor.
Q. Your age?
A. 33.
:·
Q. Your address f
A. Route 1, Box 37, South Virginia Beach..
Q. By whom are you employed?
A. Minor Brothers, Incorporated.
Q. Did you say your occupation f
A. I am a contractor.
Q. By wl10m were you employed in the summer of 1949?
A. Mr. D. W. Gregory.
Q. Did you have anything to do with the repair or the renovation of the Surf Beach Club!
A. Yes, sir.
Q. How much time did you spend on that particular job t
A. I would say most of it.
Q. Do you know Mr. Kane and Mr. Pebworth?
A. Yes, sir.

I

j~
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.

Q. How often did yon see them on the job 1
A. Most every day that I worked there.
page 680 ~ Q. Did either one make any complaint to you
during the construction of those premises¥
A. No.
Q. Did you hear them make complaints to anyone else on
the job during the time you were working there?
.A.. No, sir, I didn't.
Q. When was the last work you performed on this particu· 1ar job?
A. It was around the middle of August.
Q. Do you recall what day of the week it was Y
A. During· the first of tl1e week.
Q. ·why did you go back on that particular dayT
A. To finish up the cornice work.
Q. Did you see Mr. Kane there that day'l
A. Yes ..
Q.. Who else was with you °l
A. Mr. Lyons and my brother.
Q. Mr. George Minor, who has testified¥
A. Yes.
Q. Did you work all day¥
A~ Not all of it.
Q. What time did you work Y
A. We worked for awhile in the morning and my brother
told us that we were not any longer needed there and we would
have to leave.
page 681

~

The Commissioner: Talk a little louder, please ..

By Mr. Ackiss:
Q. as Mr. Kane present when your brother made that
statement to you Y

,v

A. Yes.
Q. Did you continue your work after that Y
A. No.
Q. ·what did you do!
A. Got up oar tools and left ..
Mr. Ackiss: That is all.
CROSS EXAMINATION.

By :Mr. Ashburn:
Q. Mr. Minor, during your employment with Mr. D. W.
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Gregory you were not a foreman, but you were simply workhig as a carpenter?
A. Yes.
Q. You had nothing to do with· directing the course of the
job, what work should be done or should not be done?
A. No.
Q. As a matter of fact, you had only been employed as a
carpenter for a relatively short time, had you not f
A. That is correct.
page 682 ~ Q. You had been in the military service prior
to that?
A. Yes.
Q. "You had never had any experience as a carpenter before
you went in the military service 1
A. No.
Q. How long bad you been home T
A. A little over two years.
Q. Here is a picture, Exhibit No. 72, that has been introduced in evidence that shows some men on the job or structure being erected. Is either one of those men you¥
A. No, sir.
Q. Do you know who they are?
A. One of them, the other boy that worked with u!, but I
don't know bis name. One is my brother.
Q. Let's see that.
A. The one in the left-hand corner is mv brother.
Q. The one in the left-hand corner is George Minor T
A. Yes.
Q. He was Mr. Gregorys foreman t
A. Yes.
Q. "\¥ho is the man next to him T
A. I cannot give his name but I know he worked.
Q. Who did he work for'/
A. Yoder Brothers.
Q. Are they contractors T
A. Yes, they are.
page 683 ~ Q. At that time was he working for Mr. D. W.
Gregory?
A. To my knowledge.
Q. As far as you know, he was a part of Mr. Gregory's
forces at that time?
A. Yes.
Q. The third man who is shown in the picture sitting on a
railing with his back to us, do you recognize who he is?
A. No, I don't.
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Mr. Ashburn: All right, sir.
And further this deponent saith not.
Mr. Maupin: :Mr. Commissioner, we have got one more
witness here but he is going to be right long. I don't think
we could get through with him before 5 :00 o'clock.
The Commissioner: I would like to leave at a quarter to
5 :00. If we can't finish with him I am perfectly willing to
recess now.

page 684

~

Thereupon, the taking of further testimony in
this matter was adjourned to September 20, 1950,
at 10 :00 o'clock .A. M.
·Office of the Commissioner, Bank of Commerce Building,
Norfolk, Virginia, September 20, 1950.
The taking of testimony in this matter was resumed on the
above date at ·10 :00 A. M., pursuant to adjournment.
Present: Same parties as heretofore noted.
The Commissioner: Wl10 is your next witness?
Mr. Maupin: I asked Mr. Ashburn if he wanted to cross
examine Mr. Mednick now. He said we could go ahead with
our other witnesses.
The Cor11missioner: Go ahead, gentlemen. I am ready.
Mr. Maupin: I want to put Mr. Ca.rter back
page 685 ~ on the stand in rebuttal.
L. ·wARREN CARTER,
roca lled on behalf of the complainants, was examined and
testified in rebuttal as follows:
By Mr. ·Maupin:
Q. Mr. Carter, refer to Exhibit 64 which is Mr. McGaughy 's
report, here on page 2, item 4, if you will.
A. Page 2, item 4, yes.
Q. J\fr. McGaughy reports that column brace P-1 to colnmn C-2 is not securely fastened to the existing structure and
the wood beam it is fastened to has been pulled loose from the
existing structure and offers no lateral support to the steel
work. Have you any comment on that¥
A. I hardly see how these braces could pull loose from the
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beam. Those braces, being 1 and 2, of which there were two·
each, were bolted through the facia beam on the west side
of the pavilion or permanen~ pavilion with half inch, I believe, bolts, which bolted the facia which was approximately
six inches thick. It was composed of two f acia boards, one on
each side, one on the outside and one on the inside, with the
composite wood beam on the inside made up of 2 x 10 spiked together.
Q. That would be 4 x 10?
page 686 r A. That would give us the equivalent of 4 x 10
board. If they had pulled loose, the only way
they could have been pulled loose was for the nuts to fail on
the back or to loosen and had backed off which would permit
some play in that. I don't see how they would have been loosened or backed off unless someone did it themselves.
Q. Unless they had been loosened intentionallly?
A. Yes.
Q. As I understand, that column brace was bolted to the
existing structure?
A. That is correct.
Q. And that bolt passes through two one inch facia boards Y
A. Yes.
Q. And wood column f
A. Wood beam.
Q. Six inches thick?
A. The composite total thickness was approximately six
inches.
Q. And it had 2 x 10 's bolted together 7
A. Yes, inside the two facia boards.
Q. This examination made by Mr. McGaughy was in the
late fall. Have you any way of knowing now what has been
done since your last inspection of it, which was some time in
September, and the time of his examination?
page 687 ~ A. No. I wasn't on the job after, I believe,
September, 1949, so anything could have happened in between there. If these bolts pulled loose I know
that they could have certainly been refastened again if it was
hecause of the nuts backing off.
Q. Those braces, including the one be reported as having
been loose,"were they in the original design you made?
A. No. Tl1ey went in as a secondary consideration after
Mr. Kane made us remove two beams that spanned from Columns 1 and 2 and 3 and 4. Those beams in turn were going
to carry the span of the roof back over the pavilion which

1
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would have extended back out to run with the retractiole roof..
Q. vVere they actually on the job, those beams?
A. Yes, those beams were on the job and, as a matter of
fact, fabricated on the job. One was in place and the other
was still on the ground when I got a call from Mr. Kane to
come down right away, that something had happened, and I
went down and he didn't like those beams cutting across up
to the open span because in a sense they obliterated the people
sitting on the right side, left side and to the rear and front
of the bandstand from seeing the performers on the stand.
They came dffwn about ten feet above the floor, and the bandstand went up -in a series of steps so the back end was about
four feet, that was above the floor, and his objection to that
was that these beams blocked the spectators and patrons'
vision of the bandstand in that position.
page 688 ~ I explained to him that those beams were, as I
considered, the tie beams that tied the west line of
the track into the building, and to take them down I would
have to devise some other means for the same west track beca usc it had no other support, laterally speaking, than offered
lJy the extension of the permanent roof.
Q. ·what advice did you give him regarding the removal
of the beams in your original design t

Mr. Ashburn: If the Commissioner please, I have several
objections to this line of questioning.
The subject was gone into completely by Mr. Carter in his
direct examination and what he is now saying is no more than
a repetition of what he has already said in direct testimony.
l\fr. Kane, as I recall it, stated in his testimony that the change
of the beam was caused by the fact that Mr. Carter said it
C'.ould be done and those braces from P-1 and P-2 substituted
for it. It is nothing more than a conflict of testimony. This
witness has testified in full as to that, and the question was
leading and indicates the answer counsel expects to receive
from the witness.
( The question was read.)
page 689

~

Mr. Maupin: · I don't think that is leading.
The Commissioner: I don't think it is leading.
My recollection isn't accurate or definite enough for me to
say it is the same testimony as has been given before, but it
sounds familiar.
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Mr. Maupin: Mr. Mednick testified to this.
A. I explained to Mr. Kane that in removing these beams
it would affect the lateral stiffness of the west line of the
track, but I would attempt to work out some other means to
8Upport it.
By Mr. :Maupin:
Q. The substitution, according to your testimony, was made
in the face of your advice to the contrary¥
A. That is right, sir.
Q. Now, look at Item 5 on page 2 of Mr. McGaughy's report. That reads:
"The original trim around wood beams and columns, in a
number of instances, has not been replaced. There are a
number of bolt holes in the steel work with no bolts in them."

In the first place, let's take the statement that the original
trim around the wood beams in a number of instances had not
heen replaced. ·what comment, if any, have you regarding
that?
A. The carpentry ,vork was not completed on the job and
those items of trim and things of that nature was and would
have to be taken care of after the steel work was
page 690 ~ completed. The carpenters were laid off the job
before they got around to that.
Q. With regard to a number of bolt holes in the steel work
with no bolts in them, I will ask you if it is or is not the fact
that in fabricating steel of the character used here there are
more than one bolt hole put in to allow for variances?
A. In numbers of instances we have to punch them in
numerous places because we don't know the exact conditions
we are going to find, and we punch a sufficient number of
holes in the bracket fastener as we are not in the field and not
able to get an average.
Q. Is that in accordance with approved practice!
A. I don't know whether it is in accordance with approved
practice. You might call it shop fabrication because we don't
have field conditions. It doesn't affect the channel in any
means because the channels usually are heavier than required.
'rbe channel selected was selected more for its bearing plate
Rervice than anything else.

.\
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Q. Does that have any effect on the safety or strength of
the structure?
A. None whatsoever.
Q. On page 3 of Mr. l\IcGaughy's report, I invite your attention to Item 6. That reads:
'' The heaviest part of the load of the retractible roof is
carried on the existing wood structure. Strucpage 691 ~ tural steel members have been framed into wood
supporting members. This is not considered good
practice.''
,\That is your comment on that score?
A. The only time you would consider it not good practice
would be when your wood members are not of sufficien1
strength to carry the load you are going to impose upon them,
superimpose upon them. The actual loads superimposed upon
these columns were structurally light. I have some calculations I have made on that. The actual weight of the roof
panels was 4000 pounds apiece, and there were four.
Q. ·was that with the plywood installed?
A. Yes, the complete finished panel, 4000 pounds apiece.
By the Commissioner:
Q. Each one of those panels is supposed to slide up and
down the roof?
A. Yes, and weigh 4000 pounds, and there were four panels
on each side in their !·etracted position or open position, and
the four panels would be stacked one upon the other, and you
would have a total weight of 16,000 pounds. Of that 16,000
pounds half was carried on the east track and half on the
west track. The east track was carrying 8000 pounds of load
at the point when the roof panels were back. The reaction
on the beam, on the track beam at the end bearing upon the
wood columns, would work out to be 5200 pounds. That was
actual weight of the wood columns of the roof
page 692 ~ panels being carried by the column.
By Mr. :Maupin:
Q. The wood columns?
A. Yes, in the vertical load.
Bv the Commissioner:
..Q. On each end?
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A. Yes, on either end. The columns were in pairs. There
was a pair of columns in approximately ten feet, and the columns run more or less in unison that fasten to the track beam,
the end of the track beam, to the 15 inch channel which span
across the four columns, and it didn't deliver the entire load
to one column. The existing load that was on these columns
of the existing pavilion roof figured on a basis of 100 pounds
per square foot upon them, dead and live 'load, it would be
a generous figure for that application. The load on the outer
eolumn amounted to 4000 pounds, plus our 5200 pounds of roof
which would giv.e you 9200 pounds.
In accordance with engineering practice, a 4 x 4 column
braced on four sides and eight feet high, but these were
slightly under eight feet high, not quite eight feet, is good for
8000 pounds per column, so we had two columns which gave
us a carrying value of 16,000 pounds, which had super-imposed upon it a load of 12,000 pounds, and a small portion of
that load was delivered to the adjacent columns at the other
end of the steel beam.
page 693

~

By l\fr. Maupin:
Q. How long is the steel beam?
A. In referring to l\Ir. McGaughy's report, from S-1 and 2
to S-3 and S-4 columns were in pairs and approximately ten
feet apart, so the steel member was actually just a little
longer than that. It spanned and lapped the columns involved.
Q. Have you finished with your comment on that!
A. Yes .
. Q. He says the structural steel members have been framed
into the wood supporting members which is not good practice. Wbat comment have you to make regarding that?
A. As I said before, the only time you consider it not good
practi<'e is if the structural-if the. wood members are not of
sufficient size to carry it, and it wouldn't be good practice
whether it was wood, steel or concrete or anything, but so
far as fastening steel to wood, it is done on numerous occasions provided your wood is strong enough.
Q. Provided it is strong enough structurally?
A. Yes.
Q. Referring to page 3 of his report, Exhibit 64, in one item
he gives a number of steel columns which are bowed and ho
reports only two columns as having been bowed. One is 0-1,

·~
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which he reports was bowed one half inch, and Column C-9,
which was bowed 1/8 inch at the time of his examination.
·what was the size of those colwnns as installed l
page 694 ~ A. Those columns are counter braced with each
other on the west and east sides respectively.
They were installed as four inch columns.
Q. How were they specified¥
A. Designed as six inch columns.
Q. There are two of the instances where, by mistake, four
inch columns had been installed in place of six inch columns Y
A. Yes, and would have been replaced, so the bowing in
~hat instance is not of any serious consequence, in my opi110

10n.

By the Commissioner :
Q. What do you mean by they would have been replaced f
A. They would have had we gone ahead with the job. vVe
realized the four inch columns were installed in error, and
had we gone ahead and been permitted to complete the job
they would have been replaced.
Q. Did you ever call that to the attention of Mr. Mednick!
A. No, never got around to that.
Q. Or to the owner¥
A. I don't recall. In the heat of the job and driving to try
to get it finished, I noticed the bowing condition in those columns, and that is the thing that led me to find that
page 695 ~ those four inch columns should have been six as
stated before in testimony, so I made an examination or calculation of those columns and determined that
the strength of them was not sufficiently impaired as to constitute a serious danger, that they were slightly over-sized-no,
slightly under-sized, but the factor of safety in the structural
steel was sufficient to warrant leaving them there until they
could be changed at a later date. In the heat of the job I overlooked the matter.
Q. I am digressing somewhat from the line of examination,
but while we are on the subject, was this steel erected under
your supervision Y
A. Yes.
Q. Did you notice the under-sized columns when they were
being put in¥
A. Not particularly. We had a number of four inch columns and six inch columns.
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By Mr. Maupin:
Q. If Mr. Spigel 's organization had remained on the job
until the end of the season, what did you propose to do about
the four inch columns where six inch columns should have
been installed?
A. I would have taken the matter up with Mr. Mednick and
had him change them.
·
(~. You were going to wait until the end of the season to do
tlrnU
page 696 ~ it. Yes.
Mr. Ashburn: That is directly leading and contrary to
wliat has been testified to by Mr. Carter and Mr. Mednick.
The Commissioner: It is undoubtedly leading.
Mr. Maupin: Technically it was leading, but it is what he
said.
By Mr. Maupin:
Q. Now, how do columns of that sort become bowed as a
practieal matter 1
A. In order for them to become bowed they would have to
receive an impact load of great magnitude, to make them
bowed and stay bowed. It isn't difficult to understand columns being bent and returning due to light loads, but in order
for them to become bowed and stay bowed they would have to
.receive a very high impact load.
Q. ·what do you mean by an impact load f
A. Something hitting it. If a column was thrown off the
truck and landed on one end, in the process of being thrown
there is a possibility of it being bent. In the erection of it
there is a possibility of it receiving an impact of a nature
similar to that. .A beam could be swung and strike it, however, I don't say anything of that nature occurred.
page 697
.

~

By the Commissioner :
Q. I take it you mean some sudden application

of force?
A. Yes.
Q. ·would excess weight cause iU
A. Excess weight could cause it but it would have to be a
terrific amount involved, and we had no weights of that nature
in our structure. Om dead loads in the structure were extremely light, and the only way that· those members could be
made to fail in accordance with the figures I have, would be
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to stress them with such live loads that would be out of pro ..
portion to anything that would actually occur.
Q. You don't kn'ow what caused the actual bowing in this
caset
A. No. I can only surmise.
By Mr. Maupin:
Q. As a matter of fact, what is the point in terms of pounds
per square inch would there have to be before the colunms
would permanently bow 1
A. They would have to take a load in excess of 33,000 pounds
per square inch.
Q. Did you have any such load as thaU
A. Not in accordance with the figures I can w·ork up on it.
Q. Taking that as true, what is your opinion as to the cause
of the bowing?
page 698 ~ A. They were obviously struck and damaged in
delivery or erection of the job.
Q. Have you anything else to say about that item, or have
vou covered iU
A. I think that covers it.
Q. One of the items which is a subject of Mr. l\foGaughy's
report, Exhibit 64, he has some data on page 4 with regard
to the original wood columns, length 7 '-8% ", and reports a
number of those columns as being bowed and a number of
them, nearly all of them, as being out of plumb. Now, what
is your comment about that?
A. If I recall his testimony accurately, he ref erred to those
columns as C-1 through C-10, and N-1 through N-10, referring
to the north side of the pavilion.
Q. That is correct.
A. He said out of plumbness or tilting of columns in all
instances was on the north side, they leaned to the north, and
on the south side they leaned to the south, indicating the colunms were bowlegged, so to speak. He further said that, in
his opinion, he thought that the reason was brought about by
the way the structural members carrying the sliding roof
being forced into position, that they were actually too long,
and wl1en tl10se were in position it pushed the building open
wider in order to make it fit. Such was not the case.
The track beams erected on their columns were not connected to the existing building until after the roof
page 699 ~ panels had been installed into the track beams.
Brackets then for fastening of the beams to the
¥
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wood structure were installed on the wooden structure and
then in turn the track beams were welded on those brackets.
The track beams, as I recall, were absolutely free and clear
of the existing structure at the time they were installed.
Q. At the time what was installed 1
A. At the time the panels and the track beams were installed. There was no pushing or cutting of the track beams
necessary to get them in place. They were well within the
space alloted.
As to Mr. McGaughy's passing an opinion on the reason
for those columns being out of plumb, I too, would like to pass
Hn opinion. That structure was built some 10 or 15 years ago,
I believe. Timber shrinks, particularly when subjected to
open weath~r conditions as that was, where it receives the hot
sun in the summer, and the shrinking timber could account
for all of the columns, especially the roof rafters shrinking
m1d the columns moving in with them. To carry that assertion to the nth degree, it would mean that all columns would
have to lean the same amount, and due to carpentry discrepancies in erection of those columns it is not out of the ordinary for them to have varied a little at the beginning.
Another reason why the track channel didn't push them out
is the "fact that I saw with my own eyes that it
page 700 } didn't, so if the track channels pushed them out
they would be pushed out on the ends, not in the
middle. If we go down the list of deflections there, you will
find the columns in the middle about as far out as on the
end. They all run out approximately 1h inch except one, N-2,
which leans 1-1/8 inches out of plumb, and the others stay
very close to approximately a half inch. S-1 incidentally is
one inch out 011 the other end. The balance range from 1/8 of
nn inch to 5/8.
Q. That out of plumbness would be longitudinal out of
plumbness according to Mr. McGaug-l1y's testimony?
A. Yes, it would be longitudinally out of plumbness rather
than the width of the wood girder they were carrying.
Q. Regarding the out of plumbness he found in those columns, does that, or not, seriously affect the ability of those
co1unms to bca r the loads imposed upon them if it is longitudinally out of plumbuess f
A. Not in my opinion. The amount of the tilt at the base
would be very slight, and if terrific loads were imposed upon
the columns the corner would crash, thus receding, thus dcli vering the load over the entire area and over the base of
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the column again, but it would have to be extremely heavy
loads to do that. \\Then we refer to safe loads we always take
. into consideration the safety factor of any material, as we do
with any material where we figure the loads are
page 701 ~ very low, because of the quality of the wood as it
comes from the tree.
Q. w· ere, as a matter of fact, any such loads imposed on
these wood columns as you spoke of just now as terrific loads
or extremely heavy loads!
A. No.
Q. Having in mind the columns as he found them and the
loads actually imposed, was there any danger¥
A. No danger whatsoever. They were tied to the joists
and they could. not move any further than they did. They
were laterally braced at the top so they could not topple over.
Q. In Item 8 of the lVIcGaughy report, Exhibit 64, on page
5, he states that the channel tracks were out of line. When
you last saw them were they out of line or in.linet ·
A. The last time I checked the channel tracks they were in
line. The west track was well within a half inch for its entire length, all being in line. That would be back and fot~th
no more than a qua1-ter of an inch either way. The east track,
as I stated before, was not so designed as a flexible track,
lmt cut to fit the roof panels as required.
Q. In Item 10 on the same page the statement is made that
several of the stops or catches on the roof panels have failed.
·what have you to say about thaU
A.. They were not stops actually but they were catches.
They were iron pieces welded to the track edge
page 702 ~ and looking downward with each wood panel, and
their purpose was to eng11ge the succeeding panel
as the first panel moved off, and the first picked up the second
and tbe second the third, and so on. I don't recall how many
of those catches did fail. One or twot I believe, actually
popped off but we.re rewelded. A couple of them were bent
but tlmt was caused by the tug and pull on the panels in an
effort to open them by crews of men l\Ir. Kane had out there.
The ones that ·popped off, I examined the welds in those instances and they showed no evidence of penetration. They
were stuck in place by. the flux.
Q. Does that indicate those welds were not properly done !
A. That indicates that the welds were not properly done.
In that connection, the Globe Iron welders for some reason
unknown to me, had to leave· the job. Mr. Pebworth had Mr.
Deary down there on the job to do some other welding he had
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and :M:r. Deary welded the balance of those stops on so he
could close the roof panels, and those that popped off were
those welded by Mr. Deary.

By the Commissioner :
Q. All of them?
A. It was just a couple of instances.
Q. All that popped off had been ,velded by Mr. Deary?
A. All that popped off had been welded by Mr.
pag~ 703 } Deary. They were not ,velded by Mr. Mednick's
men.
By Mr. Maupin:
Q. You examined them Y
A. I examined them-and saw the condition of the failure,
and they were rewelded later on.
Q. What was the live load on that roof?
A. The actual live load on the roof was an undetermined
figure. You just couldn't say it was 10, 20 or 30 pounds, or
anything. It was a varying· figure, I guess I should say. Mr.
McGaughy in his report established a figure of 22 pounds per
square foot of live load, and then he states alongside of that
that the City of Norfolk requirement is 20 pounds per square
foot. The live load as established there is intended to cover
loads of only rain water and snow. It is basically designed
to cover snow loads. That is the reason it is a relatively low
figure in Norfolk, and further south it is reduced below that,
where there are no snow conditions. Again I will say this
was not a permanent building, but is was a canopy or awning
on a temporary structure. It was not intended to be a unit
as you would liken to a building. You could not possibly
liken it to that. Loads that the roof would be actually subjected to in the way of live loads could exist by only wind and
water. It was not going to be used in the winter time. In
the winter time, according to Mr. Kane's asserpage 704 } tion, it would have been left open, the racks left
open in a retracted position.
·
Q. That is to say, one panel piled on top of the otherY
A. One panel piled on top of the other, and secondly the
load would have been practically nothing, so coming back to
our wind and water load, the greatest· amount of live load
that you could possibly figure or calculate on the roof would
be approximately 16 pounds per square foot to these channels ·
as I will show here in my method of determining a load of 16
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pounds per square foot. To begin with, the roof had a slope
of about five degrees for all practical purposes, and figuring
the roof in accordance with Durcheimers formula, which is
a formula for determining wind loads on sloping roofs, in
a one-hundred mile an hour wind that roof would receive
a load of eight pounds per square foot in a vertical plane,
and we would have a ·one-lmndred mile an hour wind
translated into a vertical load which would give you a load
on the roof of eight pounds per square foot. The water on
the roof-in view of the fact that the roof had only a five
degree slope, the water could not collect and stand except
at the back edge of each panel where there was a four inch
dmnnel, and this channel would trap the water on the back
edge of the roof, and would trap actually just 35 cubic feet
of water per lineal foot on the roof-on each panel, I should
say, instead of the roof. 3500 cubic feet of water
page 705 ~ weighs 40 pounds, so you would have 40 pounds
per running foot of channel.
Q. Does that mean all the· way across in order to transfer
it into a load 1
A. That is right, the whole 40 feet.
Q. That would be 40 pounds per lineal foot extending across
the roof?

A. Yes.
Q. All right.
A. As the roof panels are 12 feet in length, that 40 pounds
would have to be divided by 12 to figure the load over the
entire roof with that amount of water, and it would reduce
itself to 3-1/3 pounds per square foot of water load. Taking ·
eig·ht pounds per square foot of wind load, to bring our roof
load up to 12 pounds, and adding a third for the impact load,
su<.'11 as a heavy downpour of rain, you could bring your load
up to 16 pounds per square foot, and I don't see how anyone
else could get it any higher. This was not a permanent
roof, and in an actual hurricane or unnatural weather conditions those roof panels would have been open and stored back.
Q. I take it then as a practical matter from your last
answer that the wind pressure would not have existed except
on the endsY
page 706

~

:Mr. Ashburn: That calls for a conclusion.
Mr. Maupin: He is an expert witness.

A. That is right. If the panels were stored back, the load
would not be imposed on each and every one but only on top
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of the panels, and taking that into consideration it still would
not exceed 16 pounds per square foot, and, for the sake of
the record, a snow load, to get it to 20 pounds per square
foot it would have to be a snow of approximately four feet
high.

By Mr. Maupin:
• Q. Now, turn, if you will, to Sheet 1 of the calculations
of Mr. McGaughy in his report, which is .Exhibit 64. What
do those calculations have reference to?
A. Sheet 1 of Mr. McGaughy's report, which is his calculation concerning-it is titled "Investigation of Track
Channel," or "Channel Track", rather. He starts out on a
channel at 18 inches as 42.7 pounds. The span between Columns C-9 and C-10 is 26 feet, and the load on the panels he
establishes as eight pounds dead load and 22 pounds live
load, giving a total assumed load of 30 pounds. He goes. on
in his calculation here to solve the allowable fiber stress
for this channel. by investigating only an 18 inch channel
itself. He hasn't' taken into consideration the strength given
by the 2-1/4 inch H beam welded to the top of this 18 inch
channel.
Q. Did you say H beam?
page 707 r A.. Yes, which is welded to the top of the channel. He didn't take that into consideration, and
that lends considerable strength to the channel, which plays
a major part in it, as a matter of fact. He uses as fiber stress
5275 inch pounds. If he had taken the H beam into consideration he could have had an allowable fiber stress there of 7700
pounds.
Q. As against what?
A. As against his 5275 pounds that he figured, which in itself would tend to reduce the carrying capacity of that member by almost 25%, or 33-1/3% if you want to figure it from
the down scale.
Q. What would tend to reduce it Y
A. The differences in Mr. McGaughy's report and the actual
conditions that were there. Actually, going back up the scale
in percentages, you have almost 50% more increase in
strength than that allowed by Mr. McGaughy. That in itself
would more than offset the differential that Mr. McGaughy
figures in his report. He goes on down, according to his
figures, and says the required ·section modulus would have
to be 80.73 cube.
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Q. Cubedf
A. Cube, and the section modulus for the 18 inch cliannel
wonld be 61 inches cube. As I say, just taking the four inch
H member alone in there would more than offset
page 708 ~ the differential he has at that particular poinL
Then another situation takes place in that track
channel when you add another member to it in an off center
position, and you change the center of gravity of the membel'
nnd the section modulus which is due to the fact that the center of gravity changes .. I could go on at great length on that,.
but I don't see any point in doing it. It is a known fact it
does, and I don't think Mr. McGaughy will care to doubt it in
his testimony. In accordance with our calculation, the added
section modulus or the section modulus is 631h inches, if I am
not mistaken. Incidentally, this is based on 30 pounds per
square foot total load, which is 22 pounds per square foot
live load taken into consideration1 so I can't possibly see
where any failure would occur from any such condition.
Q. ·what have you to say as to the accuracy of his insertion
iha t there would be a 22 pound live load Y
A. His assertions are incorrect.
The Commissioner: Yon can state your views and your
· opinion, but it is not necessary for you to comment on his assertions.
Mr. Maupin: I think he has a perfect right to comment on
his assertions. If they are wrong he has a right to say they
a1·e wrong and why.
The Commissioner: It is up· to me to say who is
page 709 ~ right or wrong. He can state his opinion.
l\fr. Maupin: We can put it in the record, and
let him say whether he is right or wrong 1 and why.
By ]\fr. Maupin :
Q. Why are they wrong f
A. I just stated why, because yon can't load the roof up
with a live load of 22 pound.
Q. You have just testified that 16 pounds was the maximum f
A. 16 pounds is the maximum you could get out of it.
Q. Go ahead.
A. Then he goes on down further and examines the effect
of horizontal wind pressure on the track. The span is 26
feet, he says, between Columns 9 and 10. He goes into thewind load from the drop curtain and he uses the formula for
the determination of wind load as follows:
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He takes seven feet as the height of the curtain which is
Jmlf the height of the curtain, and takes 20 pounds per square
foot as the wind load.

Q. That would indicate a wind of bow much Y.
A. In accordance with formulas from 70 to 90 miles an
hour.
Q. ·wind velocity f
A. ·wind velocity from 70 to 90 miles an hour. Four formulas can be introduced in determining wind vepag·e 710 ~ locities for given pressures with variations from
70 to 90.
Bv ]\fr. Ashburn:
·Q. Are you talking about Sheet 27
A. No, I am still on Sheet 1. He solves the equation with
the sum of 3640 pounds, which would be his total load on
there, on the curtain. Then he proceeds to solve that or resolve that rather down to the actual inches of deflection and
he comes up with the sum of 662/1000 of an inch, or .662
inches.

By Mr. Maupin:
Q. Taking the east channel there, what deflection would
that be 1
A. In order for that deflection to develop the wind would
have to be blowing from the east quarter, not south and
south or west, to develop those loads on the canvas. The
reaction of wind on a canvas is something that has not been
gone into here. l\Lr. l\IcGaughy has assumed that the canvas is going to exert the load against the track channel in
the manner in which you would use the same formula if you
had a rigid wall. In the case of a wood wall or a brick wall,
ihe wall would offer a positive resistance and the wind reaction would be the wall would tend to leean over or push
against the track channel. A piece of canvas can't do that.
The only forces a piece of canvas can exert are tension. You
can't push a beam over with a piece of canvas.
page 711 ~ The result is that loads developed on a piece of
canvas are of very little value. I would say they
would change in direct proportion to the pressure applied.
I presume Mr. l\foGaughy is assuming here that that curtain is in a vertical plane. If it were in a vertical plane it
would tend to pull the beam somewhat. Notice I say ''pull"
and not push because you can't push that canvas. The cur-
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tain was not in a vertical plane. It was attached to the track
beam at the top and attache<l to the floor at a point between
them, thus forming an angle of approximately 60 degrees.
The curtain was lying at an angle 60 degrees vertically. It
was like this (indicating). When wind sta1·ts to blow on the
canvas in that way two things happen. First the canvas
starts to belly. That would mean the canvas would feel the
tension at the track, so the canvas would have a staying act.ion. It would tend to pull your track channel back towards
the canvas rather than to push it away from it.
I think I can best show that action and the comparison of
those actions with a little device I have here which, for the
sake of a name, I will call a three dimensional stress diagram,
working model. It illustrates very clearly the conditions
that developed. I would like to show the Commissioner here
what I mean. I have a little piece of wire here. A quarter
of an inch scale represents the height and length
page 712 r of our span between Columns C-9 and C-10. This
point out here represents the point in which the
canvas was pulled to the floor. Now, I can't create winds of
any Yelocity, so I will have to use gravity to act as wind. If
you will notice, there is a little pointer on this thing here,
and it is set on this graph on a little flat dot which I call zero.
There is no load on the wire now, so everything is at rest.

By the Commis~doner:
Q. 'What does the wire represent?
A. The track channel running across.
By Mr. Maupin:
Q. And those are the columns (indicating)?
A. Those are the columns there to support the wire. If
we tum this over sideways and let gravity act as the only
pressure, gravity is pulling vertically, so the wind loads
would have to come in in this manner (indicating). This bar
I have soldered weighs exactly the same thing as this little
chain with these nuts on it.
If we hold this bar on the wire, and if the Commissioner
will look, he will observe that point has moved over one ancl
one half heavy lines, or three lines total. It has moved inward, and if t11e canvas were rigid on it with the wind blowinoagainst it in that manner (indicating), that is the conditio~
that ·would occur. That is not the case. "\Ve will
page 713 ~ take this piece of chain here. Incidentally, this
piece of chain is the actual length of the canvas
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to scale. These nuts tied on here would represent the force
applied more or less equally, as near as I could get, to that
piece of canvas by the wind. "\Ve will hook this little hook on
the wire and the Commissioner will see that the pointer has
110w moved downward about one mark to the east. That would
he as true or as nearly true as could be illustrated here as
to the force that canvas would exert on that wood beam.
By the Commissioner :
Q. The tendency would be to pull it slightly down and somewhat to the casU
A. The tendency would be to pull it down into the east.
·w11a t actually happens, due to the fact there is going to be
an over shortening of that hypotenuse angle, and would tend
to throw the shortening this way.

',""'

The Commissioner: Let's introduce that device which con~ists of a wooden platform with two upright pieces representing columns, a wire representing the track channel, and a steel
chain with nuts on it, which we will call Exhibit 76-A.
Mr. Ashburn: If the Commissioneer please, we object to
the introduction of that model tendered by Mr. Carter because
we contend it does i1ot represent a fair comparison with the
subject under discussion and does not, the ref ore,
page 714 ~ tend to prove anything that is relevant to the issue
in this case. Some of the reasons why it does not
represent a fair comparison is he has a wire on the model
to represent the channel beam to which the canvas was never
attached on the structure. It is obvious to the Commissioner
that the wire has no depth. Additionally, it would seem to
us from the view we have of this model from four or five feet
distant that the canvas on the model as he illustrates it is attached in a totally different position from the position in
which the necessity of the circumstances required the canvas
to be attuched at the bottom of the structure.
l\Ir. Maupin: vVe offer it as an exhibit.
A. (Continuing) May I go further 1 I would like to say,
l\Ir. Commissioner, that this model is a stress diagram of the
directions of stresses of any structure generally, whether you
say it is wood, wire, an H beam or an eye beam. I am not
offering it to show the amount of deflections in so many inches
or anything like that. I am merely offering it to show the
actual stresses we are confronted with in this problem.
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By the Commissioner :
Q. Do you mean you are offering it to show the directions
in which these deflections would occur i
A. Precisely.
Q. And not the extent of them!
A. Not the extent of them nor the magnitude of them because I have had to grossly exaggerate my weights to make
the wire flex. A piece of wire, wood or steel beam will all
flex in the same direction as the loads- are applied on them
in the direct proportion to their fibers, and the fibers would
be the only thing that would be variable in those instances.
Coming back to this again and to :Mr. McGaughy's figures
on those loads, as I say, he is assuming that this canvas will
exe1·t a stiff load, but such is not the case because your basic
laws of mechanics won't permit any such thing to happen. I
think, if he will think of it awhile, he will be of the same opinion.
page 715. ~

By l\fr. Maupin;
Q. I take it that both Mr. McGaughyrs calculations and
yours are based on the assumption that in a wind of 70 to 90
miles an hom· the canvas won't be downY
A.. They are the assumptions that are taken. That is not
the case involved. Mr. Kane expressed himself to me that he
would not attempt to operate the club during a hurricane or
in the event of a hurricane1 and he would secure everything
and the club would be temporarily closed,. which
page 716 ~ any logical minded business man, I assume, would
.
do the same thing.
Q. It is to be assumed, but I want to make it clear that the
ealculation of :Mr. McGanghy and your testi:r;nony are all on
the assumption of the awning being down during what amounts
to a hurricane?
A. There was some doubt in Mr. l\foGaughy's mind whether
it would or wouldn't.
Q. Go on.
A. Going on with this and coming back to the conditions
stated by !fr. McGaugbey that there was a deflection, I will
cmll it, which is 2/3 of an inch and that the stiffness would not
exist at the crest. If you could figure it out it would in all
probability be a third of an inch or even less than that. Yon
could take a third of that and say the deflection would be .Z
inch eastward.
Q. Do I understand you mean you question Mr. McGaughey's figures which translated means a deflection which
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is 2/3 of an inch, and substituting your opinion it would be
a third of an inch or less 1
A. It would be a third of an inch or less, very close to .2
eastward.
Q. Have you any further comments about Sheet No. 1 of
Exhibit 64?
A. Nothing further on that.
page 717

~

The Commissioner : vY e will take a short recess.

By Mr. Maupin:
Q. Mr. Carter, I believe you said you had finished with your
comments on Sheet No.1 of Mr. McGaughey's report, Exhibit
641

A. Yes, sir.
Q. There are certain calculations on Sheet No. 2 in that
report. If you have any comments on them, you may state
them4'
A. I wish to. He investigates Column C-9, andQ. Just one minute. Is that one of the six inch or four
inch columns?
A. Four inch.
Q. Specified as six?
. A. Specified as six and was not in accordance with the design.
Q. vVait a minute. Should it have been a four inch column
which was designed as six?
A. Should have been a six inch column and his calculation
was entirely on a four inch pipe column.
Q. Assuming that had been replaced by the column designed, those calculations would not apply?
A. No.
Q. Take it as a four inch column.
page 718 ~ A. As a six inch column, if we examine that column, C-9, to begin with, Mr. McGaughey says
nothing in investigating this column of a beam this column is
carrying as 23 feet. That is not the case. The track beam
that bears upon Column C-9 runs from the existing sti;ucture
on the southeast corner across Column C-9 on down. There
is a cross beam framed into the track beam ten feet to the
north of the existing building, or approximately ten feet.
That reduces the span because he has examined your lateral
force only, and this other beam framed into it laterally would
be your starting point and not the point at the beginning. The
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distance from that point ·where the beam frames into the traclt
lleam over to C-10 is 36 feet, and in examining the actions
on C-9 you would take his half distance, giving 18 feet as
againstQ. As against what?
A. As against 23 feet in accordance with his figures. Half
of Column C-9 is 13 feet. "'Wind pressure at 20 pounds per
foot times 18 times 61h, or half of 13 feet, g·ives us a load of
2100 pounds approximately.
Going back to the stress diagram there, the diagram indicates that a third of the load would be lateral and 2/3 vertical, so taking a third of 2100 pounds we come up with an
actual figure of 780 pounds of lateral force applied at the
head of our column. Resolving that down by uspage 719 ~ ing the moment formula for the cantilever beam,
one end fixed and the other end free and guided,
we have a formula of \V times L over 2.
By the Commissioner:
•
Q. "'Wbat is that, weight f
A. W is load and L. is leng·th in inches, and over 2 is the
factor in solving that equation. That gives you 60,840 inch
pounds, and the section modulus required for that moment
comes to 2.28 inch cube. The actual section modulus of a four
inch pipe column is 3.20 inches.
By :Mr. Maupin:
Q. Assume it had been a six inch column it would have been
whatf
A. 8.5 inches had it been a six inch column. Actually if
we use the conditions as they actually developed of the canvas exerting a force on the track in the manner in which it
did, and a proper formula for solving it with a four inch colmnn, it would have been sufficiently strong to have withstood
the load. He examined it for deflection and as he goes further down he says it would deflect 5.08 inches. Using again
the popular formula for solving this deflection which Mr.
Mednick has teRti:fied is formula 23 in the Steel Handbook,
the formula indicates it as a deflection of 1.13 inches and that
<lcflection, incidentally, would be eastward and there woulcln 't
be any binding of the track or channel as Mr. Mcpage 720 ~ Gaughey has testified. His contention is that
when the wind blew on the canvas it would blow
the whole canvas in behind the roof rollers so they could not
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roll. It ,vould have the effect of eash1g them off and allowing
them to take up the play we usually ijllow in rollers. There
was a 1/8 inch clearance allowed on each side of the track
for an inward movement and outward they c.an move as much
as an inch and a quarter and still not bind the rollers. If
we go back and examine C-9 further for wind load on the track
beam only in the event the canvas was rolled up-all of these
calculations I have given have been based on the same assumption upon which Mr. JvfoGaughey's sheet 2 are based,
namely, the canvas being down.
Q. You are going on the assumption that in a heavy wind
the canvas would be rolled up?
A. Yes, so the only thing you would have left standing that
would be subject to the wind would be the track channel itself.
Using the correct formula for the matter you would get a
section modulus required of 1.81 inches and a deflection of
one inch inward. That is on a four inch column.
Q. ·what would it be with a six inch column?
A. With a six inch column it would be less than a half inch.
A six inch column woul<l be about .3 or .4.
Q. Three or four tenths of an inch?
A. Yes, inward.
Q. Is there anything else you want to say about
page 721 ~ Sheet 21
A. I think that covers Sheet 2.
Q. Take Sheet 3 of the :Same exhibit, 64, which has some
calculations and tell us what your comments are.
A. That is his .investigation of Columns C-2 and C-10, one
on the east and one on the west.
Q. Give us the dimensions.
A. They were installed as six and specified as six. Mr. MeGaughey does not examine these columns for anything except
curtain and winclload.
Q. That is wind load with the curtain down 1
A. Wind load with the curtain down.
Q. vVhat is the wind loadA. He uses the same formula of 20 pounds per square foot.
Q. Wbich indicatesA. A 70 to 90 mile an hour wind.
Q. All right.
A. In examining Column 10, because Column 10 was the
only one that had the canvas on it-Column 2 didn't-we have
a beam length of 27.75 feet and we. are in accord on that matter. The column height is 15 feet and the wind load is 20
pounds per square foot. In resolving that to a force, using
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my same formula, I come up with a figure of 1,387
page 722 ~ pounds of force applied laterally to the top of the
column. Resolving it down to moment it gives
125,000 inch pounds. Dividing that by the allowable fiber
stress for steel columns under a wind load we come up with
the section modulus required of 4.68 inches cube.
Q. That is with the curtain down t
A. Yes, in place with the wind blowing upon it . Solving it
further for deflection, the actual deflection would be .83.
Q. Or 83/100 of an inch Y
A. 83/100 of an inch to the east, pulling it back towards the
wind.
· .
Solving the same column for wind load on the track beam
only without the curtain in place, assuming the same conditions, we have a section modulus required of 3.40 inches cube
and a deflection absolutely in this instance, assuming the wind
is towards the track channel, of .602 inches or 6/10 of an inch
for practical purposes. That would be an absolute resulting
action.
Q. The section modulus required would be what f
A. 3.42 inches.
Q. Have you any further comment about that?
A. That covers Sheet 3 of l\:Ir. McGaughey 's report.
Q. I hand you a transcript of the testimony and point out
page 518, which is a part of the cross examination
page 723 } of Mr. John B. McGaughey. Have you anything
to say as to whether or not, in your judgment, the
calculations and the answers he made are correct there¥

The Commissioner: W'hich of the answers are you talking
about 1 Mr. Maupin 1
Mr. Maupin: I am going to restrict my question in a moment.
By Mr. Maupin:Q. Will you specify the questions and answers and state
your comments with regard to their accuracy?
A. He bas erred in bis calculations there on page 518 where
you asked the anestion here!
".Assuming a wind on that curtain of three pounds, what
wind veloeitv would that indicate!
".A. I doi,t know off band. I can check it.
'' Q. Are you willing to assume that is 35 miles, or approximately that t
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"A. It sounds a little light, but it could be.
"Q. What would be the required section modulus of that?"

Q. Wba t is bis answer¥
A. His answer is on page 519 where be says, ''The required
would be around three in rough figures." Then you ask~d
him again:
"Let's assume that there was a six pound
there, and let's assume that represents a
48 mile wind, what would be the required section
modulus for thaU".
page 724

r stress

Mr. McGaughey answered, after several other questions
and answersQ. On what line T
A. Line 14 you asked the question and on line 16 he gave
the answer: '' Assuming they are the facts, it would be approximately six." He err·ed again in his calculation there.
In that regard, using his own formulas which he previously
used in calculating these figures, in these instances, according
to my figures, his answer· should have been four and eight
inches, respectively, instead of three and six inches. This is
assuming a wind on the curtain of three pounds. This whole
line of questioning was concerning-the question was, '' Assuming a wind on that curtain of three pounds, what wind
velocity would that indicate?" There is a little confusion in
mymind·Q..It was predicated on the wind velocity being 35 miles?
A. It is an assumption it would be a pressure of three
pounds per square foot. As I say, assuming a wind on that
curtain of three pounds, and that was the basis of this calculation, his answer should be four and eig·ht inches, respectively, instead of three and six.
Q. Mr. McGaughey testified, and I won't ref er
page 725 ~ to his testimony specifically, ,vas to the effect that
this roof was unsafe in operation aside from its
alleged lack of safety structurally. ,vhat have you to say
with regard to thaU
A. Mr. McGaughey stated in his teRtimony, if I recall it correctly, that the roof under wind conditions according to these
:figures, talking- about a 35 mile an hour wind, that the track
panels would bind the rollers of the roof and make the roof
impossible to open. That was the effect of his statement any-

Supreme Court of Appeals of Virginia

482

L. lVarren Carter.
how, that it would be impossible to operate those roof panels.
As I previously testified, we were going to place side rollers
on those roof panels, and the only resulting .action would be
that the thrust of the wind against the track channel would
deliver so many pounds of force to the side rollers, and it is
definitely possible to make those roof panels move then under
those conditions. It would require only an addition of more
power to our operating source to move them with an added
load. In ord.er to break friction all that is necessary is to add
more power.
.
Q. Were those side rollers ever actually delivered on the
job?
A. They were delivered to the job but, to my knowledge,
were not installed.
Q. Did you, or not, recommend that they should be installed!
A. I recommend that thev should be installed
page 726 ~ on numerous occasions to Mr. Pebworth.
Q. Do you know why they were not installed f
A. l\fr. Pebworth answered me on each occasion and said,
"I haven't been able to g·et Mr. Deary down to weld them."
Q. Mr. McGaug·hey testified on page 525 and 526 on these
points: He was asked, "At what ·point does the stress bend
the member; where is the breaking pointf" He stated, "I
think you will find it at about 38,000 pounds.'' Have you calculated thaU
A. ·well, it isn't necessary to calculate that. He is wrong,
and by bis own admission I think it can be very positively
established. By looking· in your A. I. S. C. steel book, pag·e
346Q. That is the book that has been introduced as an exhibit?
A. That is tlie book that has been introduced as an exhibit.
You will find a page headed, "Strength of Materials," where
it gives the strength of various materials. In running- down
the left-hand column of various types of material we come to
steel bridges, building·s and ships which is structural steel.
The ultimate breaking point of steel as listed there shows 60,000 and 72,000 pounds per square foot.
Q. As against Mr. McGaughey's 38,000 poundst
A. Yes.
:M:r. Ashburn: Are you talking· about breaking
a member or bending it; that is, where it commences to bend?
Mr. Maupin: Let's get the answer. The question was asked

page 727

~
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Mr. McGaugbey on page 526, '' At what point would a structural member permanently set be expect to bend t'' His answer was, ''I would have to check that for you,. About 33,000
pounds.''

By Mr. Maupin:
Q. Now, to put it differently, is there a point beyond which
a steel member will not return to its original condition after
having bent under stress?
A. Yes.
Q. And remain permanently bent?
A. Yes.
Q. Up to that point, if force is applied and the steel member bends, does it, or not, return to its original position T
A. I think I can best explain it by taking this whole column
of figures. There are five columns that concern ultimates of
steel. The first column is tension ultimate and that, as I have
stated, is 60 to 72,000 pounds per square inch.
Q. That is the breaking poinU
A. That is the breaking· point if you would take a steel bar
and start pulling it until it broke. In answering
page 728 } the question you have asked me, the elastic limit
of steel is the next column and it is stipulated as
33,000 pounds when it takes a permanent set. Anything less
than that will return to its former shape. Then you go into
compression ultimate which means if you would start to compress or squeeze a bar of steel it would fail at some loads of
tensile strength, which is 60 to 72,000 pounds. The next column is bending ultimate where a piece of steel would break
when it was being bent, and that is the same as tensile, which
is 60 to 72,000 pounds. The only time in ultimate that your
steel reduces is when it goes into the shearing ultimate when
you take it ancl try to bold it rigidly in one part and break it
off clean and sharp with another thrust, then you have threequarters of your tensile which in this instance three-quarters
of 60,000 would be 45 and three-quarters of 72,000 pounds
would be 48,000 pounds, somewhere in that neighborhood.
Mr. McGaughey's figure of 38,000 pounds for the breaking
point of steel is positively wrong.
Q. Is his figure as to the point where a structural member
permanently set would be expected to bend at 33,000 pounds
correct¥
A. Yes, tl1at is correct.
Q. Now, Mr. Carter, Mr. Wilson testified that although he
was not an engineer he had some doubt as to the safety prop-

(----.. \
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osition of the operation of these panels for the
page 729 ~ reason that they all might get away from whatever arrangement there was for retracting the
roof and all pile up together.with considerable force and do
considerable damage or possibly run off the end of the roof.
Do you recall that testimony Y
A. Yes, I recall it. That could not happen. There were
stops at the end of tlie track to stop them, and in that light I,
myself, actually went np and tripped it and held the roof
panel and allowed all four of them to come rolling back ancl
they took up on the stops, and that was all that happened. I
have previously stated that the roof slope was five degrees,
and those track panels could not gain that over-all momentmn
on a five degree slope and would not cause the impact or terrific shock as Mr. Wilson implied. It would be far less force
than that.
Q. In your judgment as arr engineer, was that stop that was
provided to take the downward strain on those roof panels
adequate for the purpose T

A. Yes.
Mr. Ashburn: I object. He has testified he is not an engineer.
Mr. Maupin : He bas been practicing a great many years.
Mr. Ashburn: And illegally we will show.
!fr. Maupin: That is none of your business.
Mr. Ashburn: I am going to make it some of
page· 730 f the Court's business in the determination of this
case.
Mr. Spigel: We will welcome that.
The Commissioner: Wait a minute,. Mr. Spigel.
Mr. Spigel : May I explain that Y
The Commissioner: You will have an opportunity when
yon get back on the stand.

By Mr. Maupin:
Q. Now, Mr. Carter, I am re·ading from page 492 of Mr.
Pebworth's testimony. I will have to read considerable of
it to make my question intelligible. J\fr. Pebworth was asked
on direct examination~
u Q. What do you know about the hanging of tlie canvas
awning OII the east side¥
·
"A. There was a discussion of what they were to use, and
Mr. Carter said he was very busy at the· time, and we· had sev-
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~ral awning· people come down there, and I called Mr. Hogshire, and they informed me that Mr. Carter's idea of putting
an awning from the roof down to the light post would not
work.''
·
There was an objection to that as hearsay. After that Mr.
Ashburn asked Mr. Pebworth:
"Q. Did he know what Mr. Carter's idea wast
'' A. He explained what it was.
"Q. Did Mr. Carter express his idea of what
page 731 ~ should be done to Hog·shi rel
'' A. Yes, I believe he did.
"Q. Do you know whether he did.
'' .A. ·Yes.
By the Commissioner :
'' Q. In your presence?
"A. Yes. Mr. Hogshire was there. n
Q. I ask you have you ever had any talk by telephone or in
person with Mr. IIog·shire or any member of his organization
with regard to the awning?
A. No, absolutely none.
Q. What was the first contact, either in writing or in person, that you had with Mr. McGaughey in that regard?
A. We received a letter from Mr. McGaughey informing
us-

Q. Is this the letter (handing paper to witness) Y
A. Yes, sir.
Mr. Maupin: This letter is dated November 8, 1949, from
Mr. John B. McGaughey to Mr. Bernard B. Spigel and I
would like to have it introduced as an exhibit.
( The letter was marked "Exhibit 77. ")
By Mr. Maupin:
Q. What was the next step in your contacts with Mr. Mc. .
Gaughey!
. page 732 ~ A. The next step was a reply to that letter in
which we told Mr. McGaughey that we would be
happy to cooperate with him in any way we could.
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By l\fr. Ashburn:
Q. Do you have the reply Y
A. Yes, I think so. I have a carbon of it, I think (handing
paper to counsel).
The Commissioner: What is the date of thaU
,Mr. Maupin: This is dated November 16, 1949, to John B.
McGaughey Associates and signed by Bernard B. Spigel, A.
I. A., by L. Warren Carter. We introduce that.
The Commissioner: That is Exhibit 78.
By Mr. Maupin:
Q. In this letter you tell him if he cares to drop by your
office you would be verv happy to discuss your design with
him. Did he, in advance of his examination and preliminary
report or the :fig11res on which his report was based, contact
you any further?
A. Yes, he came by the office following that letter and at
that time I gave him all the prints and pertinent data that we
had available in the matter. There was not a great deal of
discussion that day.
· Q. When did you next see Mr. McGaughey!
A. I don't recall the exact date, but it was folpage 733 ~ lowing Novembet 16th and towards the latter part
of November, I would say. Mr. l\foGaughey came
in the office, or rather he called me first and wanted to know
if I would like a copy of the report and go over it with him
and I told him we would, and so he· came on up and we discussed the matter and Mr. McGaughey handed me his report.
Q. Right there, was it typewritten or in manuscript form Y
A. It was a copy of a manuscript form, a B and Vv print,
copy of a manuscript form.
By the Commissioner:
Q. AB and W printf
A. Yes, in black and white.
By l\fr. Maupin:
Q. Have you that now?
A. Here it is. There are a number of notations I made on

it.

Q. Does this generally correspond with his exhibit which·
is Exhibit 64?
A. It does generally. There were errors in this which he
corrected in his final report. There was an error in dctermin-
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ing· his column loads, and there was another little error per- ·
haps in his notation where he indicated the section modulus
of a six inch pipe as 14.07 inches cube which he changed or
corrected later on in his final report presented
page 734} as Exhibit 64.
Q. Did you discuss that report with him as
shown on this paper that you have in your hand?
.
A. When be handed me the report I took it and I was very
curious to find out what he had determined, and ran over it
hurriedly. We discussed the matter back and forth in a general way, not coming to any positive conclusions, and as a result of that discussion Mr. McGaughey, as he was getting
ready to leave, and this is not verbatim but the idea or thought
transmitted, said that as far as l1e could see from the result :r-,
of this examination, the only serious thing on the job was the
four inch pipe columns used in lieu of the six inch columns
and he felt that if we would make an effort to replace those
columns he thought he would be inclined to suggest to Mr.
Kane to settle the matter without further litigation. I told
l\fr. l\foGaughey, not verbatim but in essence, that if the occasion arose or at the proper time we would see that those
columns were replaced, and with that he said-Mr. Spig·el was
not present at that time. He was out of town. I said, ''If
you want to discuss this with Mr. Spig·el and me any further,
give me a ring," and he said thanks, and that is all.
By the Commissioner :
Q. Did he ever d~scuss it with Mr. l\foGaughey?
A. No, no further discussion with Mr. Mcpage 735 } Gaughey in regard to that.
By Mr. Maupin:
·Q. Is there any other part of Mr. l\foGaughey's testimony
or any exhibit he offered as to which you would like to make
commenti
A. No; I think that covers most of it, the critical tllings.
In rounding out, Mr. McGaughey's assertions, in my opinion,
nre incorrect.
Mr. Maupin: I would like to introduce this paper which
is the black and white copy that l\fr. Carter referred to in his
testimony which was discussed with Mr. McGaughey by Mr.
Carter, as an exhibit.
Mr. Ashburn: I have no objection upon certain conditions.
Those objections are these, that Mr. Carter has said there are

488

Supreme Court of Appl\nTs of Virginia

L. Warren Carter.
certain notations and additions which he had put on there
since the happening. I think they ought to be pointed out.
The Witness: Any pencil marks or ink marks on these
papers are my notes.
The Commissioner: Mr. Carter's additions or notations
would not be admissible. In tl1e front page I see what appears
to be a column and a broken line. Is that a part of yours or
hisf
The Witness: His. The only marks I have put
page 736 ~ on th~fe are in ink or pencil.
Tlie. Commissioner: · They are not to be considered. This will be Exhibit 79.
The Witness: Mr. Commissioner, can I make a statement
regarding the legality of my world
The Commissioner: No. It is not material to me at this
time.
Mr. Maupin: Let l\fr. Ashburn make good his threat .to
take it up with the Court and you can present it at that time ..
Mr. Ashburn: I say it will be an issue in this case.
Mr. Maupin: The gentleman ought to be allowed to explain
it then. Let the record show he offered to make a full statement as to that and the Commissioner rules it is irrelevant.
The Commissioner: I rule now that it would probably be.
If there is any assertion made by counsel additionally showing it is an issue in the case, I will hear it.

By Mr. Maupin :
.
Q. I will ask yon tl1is question; Mr. Carter: How long did
you say yon had been in Mr. Spigel 's employ f
A. 15 years.
Q. Has any trouble developed during tllat time
page 737 } in the work you have done in the way of faulty
design or incorrect calculations!
A. No.
Q. You never had any complaint about itf
.
A. No..
I

Mr. Maupin: That is all.
CROSS EXAMINATION.

By lfrr As-J:1burn:
Q. I might as well sfart with your last statement. How
about the omission of expansion joints for Ches.ter, Incorporated, and Riverside, Incorporated, that cost the owner ap-
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proximately $28,000.00, as between the owner and the Virginia Engineering Company?
Mr. Maupin: I object to the form of the question because
it is based on an assumption that has not appeared in evidence and is a pure gratuitous statement from counsel.
Mr. Spigel: It is not true.
Mr. Maupin: I object to the witness answering the question in the form it is. I think counsel is entitled to ask him
if he made a mistake regarding a certain job, but I don't think·
be is entitled to go beyond that'.
page 738

~

By Mr. Ashburn:
Q. Did you not, in the architectural design of
those two projects, omit any provision for expansion joints in
the heating systems on both projects i
A. You are asking that as a direct question?
Q. Yes.
A. And the direct answer would be no, I didn't.
Q. You pretend to the Commissioner that the architectural
design included provision for expansion joints?
Mr. Maupin: I object to that question because it is phrased
in what I consider an insulting manner. He asks the witness
if he pretends. If he changes it to contends, it is all right.
A. What is the question?
By the Commissioner :
Q. Whether you, in the plans mentioned, made provision
for expansion joints in the heating system T
A. Whether or not I provided in the plans for expansion
joints in the heating system Y
Q. In the plans Y
A. Yes, I did positively.
By Mr. Ashburn:
Q. You say you did T
Mr. Spigel : Yes.
By Mr. Ashburn:
·Q. You say that the plans on which the Virginia Engineering Company bid on which this
contract was let contained a provision that expansion joints
page 739 ~
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would be constructed as a part of the heating system for those
projects?
A. That is a matter over which I exercised no control.
Q. You exercised some control over the plans and specifications?
A. I exercised no control whatsoever over the Virginia
Engineering Company and their method of figuring the job.
Q. You do say the plans and specifications prepared by
Spigel's office and by you as an employee in that office con·tained as a part of the work expansion joints for the heating
system and were delivered to the contractors for bidding purposes?
A. Ag·ain my answer goes back to my first one. I can go
on like this the rest of the clay. W11y not let me make a complete statement and settle the matterf
The Commissioner: You can answer the question and then
explain. The question is whether or not those plans which
were prepared in your office or Mr. Spigel 's office contained
a provision for expansion joints.
A. The answer is yes, they did absolutely. Can I explain
iU
By the Commissioner :
Q. Yes.
page 740 ~ A. vVe prepared a set of plans for the project
known as Riverside Terrace Apartments for W.
Taylor Johnson and Associates. vVe prepared a set of preliminary plans. Mr. Johnson was very anxious to get a figure from the Virginia Engineering Company and others for
the construction of this project. He asked us to let him have
ihe plans as we finished them and deliver them to the Virginia
Engineering Company so they could be taking off the various
and sundry quantities of materials necessary. On our preliminary plans the heating outlay was the rough part of tlrn
layout of pipe for heating that entered into the project.
There was a question of elate involved, I believe February
7th or February 24th, and there was a question of another
flate involved. ·welf, by :Mr. Jolmson's actions the Virginia
Engineering Company got hold of our preliminary plans in
figuring the heating. At a later date when we completed the
heating plans we made provision for expansion joints. The
contract was signed some time in May of that year with the
Virginia Engineering Company. All of these things came out.
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in testimony. I wasn't present at the signing of the contract.
There is conespondence to that effect all along there. The
contract was drawn up that the work would be executed in
accordance with the plans and specifications on file with the
F. H . .A. at a certain date, and then Mr. Biener of the Virginia Engineering Company requested that the date of February 7th or February 24th, I don't recall which,
page 741 ~ be inserted in that contract. The plans on file
with the Commissioner were dated February
something, the date of the contractural documents. I then
went back to my office and told my people to take every sheet
of blueprints with the February date and stamp on it and
put it in the file.
The drawings were prepared in February and the Virginia
l~ngineering Company got them and that is what they based
their calculation on. Mr. Johnson's contract was drawn in
May after the drawings had been completed, and all the manholes, expansion joints and everything else had been incorporatetl in the plans, but in Mr. Johnson's contract, which was
drawn by l\Ir. Ashburn, who attempted to protect himself by
saying plans as on file with the F. H. A., and Mr. Biener, representing the Virginia Engineering Company, to protect
himself, said, "Date it" so and so. I think, in my personal
opinion, it was a case of two guys trying to put something over
on the other guy.
Q. The preliminary plans didn't have them, and that is
what the engineering company got¥
A. That is right, through the owner's insistence and not
ours.
By Mr. Ashburn:
Q. It is a fact tp.at pursuant to the terms of the construction contract that question was submttted for decision to a
board of arbitrators and they decided it was an
page 742 } architectural mistake 7
.A. An architectural mistake f
Q. Did the board of arbitrators not decide it was an architectural mistake and hold the owner responsible¥
A. I disagree with you there.
Mr. l\Iaupin: The best evidence of that is the report of the
arbitrators. We call for it. "\Ve are not going to have any
secondary testimony about what the Board thought.
The Commissioner: Are you insisting upon that, Mr. Ashburn?

r-.....\
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Mr. Ashburn: No, because it is collateral.
By Mr. Ashburn:
Q. Turning our attention to this case, you testined in your
original direct examination that when you had completed
your design for the structure that you desired to build at the
location of the Surf Realty Company's property you asked
for bids on some phases of the structure including the retractible roof strµcture, and you said the Globe Iron Construction
Company was the low bidder?
A. Yes.
Q. You said you would bring here, if I recall correctly, the
bids of the other persons who bid on the same work.. Have
you done sot
page 743 ~ .A.. Did I say that Y
Q. I understood you to say so.
A. I don't recall saying it.
Q. Do you have those bids f
A. I don't think I do because most of them were given me
verbally over the telephone.
Q. Did you ever receive any such bids from any other person interested in perf01·ming the work!
A. Y:_es, and I can give you the names of the firm, BarnumBruns Iron Works, Norfolk Iron and Wire Works, and Marshall Steel Company.
Q. Have you in writing any such bids T
A. No, because those bids came to me by telephone due to
the shortness of time.
,
Q. Do you have one from the Globe, any such bid from the
Globe Iron Construction Companyf
A. They may have given a letter later, but they gave
theirs by phone.
Q. Do you have itf ·
A. There may have been a letter given me, however, I doubt
seriously they did because of the shortness of time.
·
. Q. The only thing upon which yon decided the Globe Iron
Construction Company was entitled to perform the construction of the retractible roof structure was something you got
by telephone f
·
page 744 ~ A. That is right, as we did practically everything else on the job because time would not permit lengthy correspondence. Vl e were working against a very
tig·ht deadline.
·
·
Q. Now, in your testimony this morning you started with
a discussion·of Item No. 4 on page 2 of Mr. McGaughey's re-

me
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port, and you undertook to say that Column Brace P-1 to Column C-2 when erected was. fastened to two facia boards.
A. And other items, two facia boards and a wood girder
inside of those facia boards.
Q. ·what is a facia board¥
A. A f acia board is a trim or finished piece of wood normally 7/8 of an inch thick.
Q. Where was there any wood beam inside of those f acia
boards shown on any plans and specifications prepared by
vouf
.. A. There was not any wood beam shown on any plans or
specifications prepared by me. I didn't design the original
building, but I pointed out by actual directions the point
where those beams and braces were to be located, and at that
point there was an existing wood beam which was covered
with two f acia boards.
Q. ·what individual can you name who will support your
statement that there was ever any such wood beams at that
location between those facia boards Y
A. They are there now. A.11 you have to do is look at them.
page 745

~

. Mr. Maupin:. Mr. Mednick testified it was
there.

Bv Mr. Ashburn:
Q. You say it is a matter of inspection of that location Y
A.. If you want absolute proof of it. If you won't accept
my word for that matter you will have to look at it. You can
probably find bolt holes drilled in them.
Q. You said the occasion for using this column brace was
because the beams which you designed to serve the bracing
purposes were eliminated from the structure Y
A. That is right.
0

Thereupon, at 12 :45 P. M., a recess was taken to 2 :00 P. M.
page 746

~

AFTERNOON SESSION.

Met at close of recess.
Present: Same parties as heretofore noted.

;)
{1
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resumes the stand for further examination, and testified as
follows:
By Mr. Ashburn:
Q. You also said, Mr. Carter, that you remonstrated at
the elimination of those braces?
A. That is correct.
Q. Is it not the fact that as the architect, under the arrangement that you had with the Surf Realty Corporation,
that you substituted this Brace P-1 leading Mr. Kane to believe that it would be as safe ~nd secure and furnish the required support?
A. That was its purpose.
Q. You designed it as a substitute for what was eliminated¥
A. That is right.
Q. Mr. Kane bad no reason to believe it would not furnish
the desired degree of support?
A. That is right.
page 747 ~ Q. To return to Mr. McGaughey's findings concerning that Brace P-1, you have said it fastened
to a wood beam¥
A. That is right.
Q. ·which in turn was located between fwo facia boards?
A. The wood beam and facia boards WGre a component.
They were an assembly.
Q. The thing to which it was fastened was an assembly?
A. Yes.
Q. That was in accordance with your selection?
A. Yes.
Q. Your thought and purpose was that this assembly to
which it was fastened would be secure?
A. Yes.
Q. If I read ~Ir. McGaughey's findings right, this assembly
to which it was fastened had all been pulled loose. Is that
your interpretation of it? It is at the bottom of page 2,
'' 1,Vood beam it is fastened to has been pulled loose''¥
A. Yes, that would be the interpretation of this, ''vVood
beam it is fastened to has been pulled loose from the existing
structure.''
Q. Does it not necessarily foil ow that what you fastened
it to was inadequate and insufficient 1
A. On the strength of those words here, yes, I should say
so.

Q. The only difference is you thought it would be sufficient
and it turned out to be insufficient?
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page 748}

A. According to those words here. I have
never seen any failure of it.

By the Commis~doner:
Q. But assuming the accuracy of Mr. McGaughey's remarksA. If that is correct, if we are to assume that is correct.

B.y Mr. Ashburn:
Q. You next deal with Item No. 5 at bottom of page 2, and
concerning that you said that there were a number of bolt
holes left vacant and the reason for that was when the members were originally designed you couldn't tell the point" at
which those bolt holes would be placed Y
A. That is correct.
Q. The structure over-all was an assembly and it neces- .
sarily was designed for connecting the members at certain
points, was iU
A. Yes.
Q. You say the design as prepared by you ditln 't show the
points at which they would be connected?
A. Not the exact point but the general points. In order to
eliminate taking the pieces down to the shop and having them
fitted and taking them back to the job, we punched different
holes so it would fit in either case.
page 749 } Q. Your explanation is you provided holes at
different locations so that some could be used Y
A. That is right.
Q. You say that is good professional practice in the assemblv of a steel structure 1
"'A. Uh, uh.
Q. All right. Now, Mr. McGaughey next on page 3 Item 6
says, "The heaviest part of the load of the retractible roof
is carried on the existing wood structure.''
A. Yes.
Q. You testified as to that criticism, if it be one, that the
wood members on which it was carried were of insufficient
strengtht
A. That is right.
Q. Would yoii consider it good professional practice to
rest tl1e load of the steel structure on wooden members?
A. If they are of sufficient strength to carry the load, yes.
Q. Well, now, you justified your statement on that by a calculation which you ma_de?

.r---\
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A. Yes.
.
Q. I want to ask you when yon made the calculation?
.A.. The calculation I stated it from was made about a month
ago, but I originally calculated the matter before I decided to
put the columns in.
page 750 } Q. May I see your figures on your original calculation when yon designed the structure?
A. I am sure it is impossible because they were made on
the back of an envelope on the job, as they were 99 times out
of 100.
Q. You would ordinarily make those calculations before you
completed your design, would you Y
A. Ordinarily, yes, but this was an extraordinary job.
Q. Do I understand that you didn't calculate on those f actors before completing the design t
A. To the contrary, I did, but not in order of procedure.
vVe calculated and designed them as they developed.
Q. Do I understand you calculated for each member that
was to support the structure f
A. W11ere there was any question in my mind a calculation
was run out there at the point as to what would be required.
Q. You made detailed calculations for the whole structure
before you completed the design f
A. I didn't make detailed calculations for the whole structure before I completed the design. I made them as the job
progressed.
Q. Can you produce and identify any figures, in pencil or
otherwise, representing calculations of those items made by
you before you completed the design Y
A. I told you that in 99 times out of 100 they were made on
the back of an envelope or any other paper I hac"4
page 751 ~ and didn't go through normal office procedure.
The job was taken on the 20th of June, I believe,
and was to be executed and completed on the 4th of. August,
which is about five or six weeks time, and it didn't leave any
time for normal office procedure or calculation.
Q. The time element was all on your agreement T
A. My agreement T
Q. Yes.
A. No, I wouldn't say that. Let's say it was a condition
forced upon me.
Q. You accepted the condition when you undertook the
workf
A. Yes, but whether or not the calculations were made in
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a formal and orderly manner or whether made on foolscap
and the actual work executed and those pieces of paper thrown
away, wouldn't make a member any stronger or weaker.
Q. You said something about the actual weight being 5200
pounds on the wood columns. I didn't understand that exactly. Is that based on a calculation which you made within
the last month?
A. That 5200 pounds was determined within -the last
month, and previously my original calculations were some~
where in the same vicinity.
Q. If you had any original calculations 1
page 752 ~ A. You said that.
Q. You did have?
A. Yes.
Q. Mr. l\foGaughey's next comment is, "Structural steel
members have been framed into wood supporting members."
Do you say that is good practice?
A. Provided they are strong enough to carry the load, yes.
Q. Do you contend -they were strong enough to carry the
load in this instance?
A. Absolutely.
Q. You then come to a discussion of Columns C-1 and C-9?
A. Yes.
Q. You confirm the fact that they were installed as four
inch columns 1
A. Yes.
Q. And I understan·d from your testimony that they were
originally designed as six inch columns l
A. That is correct.
Q. And that the error occurred when they were installed;
that is to say, the error was installing four inch columns
rather than six inch columns!
A. That is right.
Q. You never at any time prepared a design which would
incorporate four inch columns?
page 753 ~ A. Not to my knowledge, no.
Q. You would know since you were the de&igner, would you not?
A. That is true.
Q. Mr. Carter, I want to try to clarify that a little, but not
with any attempt to mislead you. Concerning these columns
running north and south, respectively, on the east and west
.side of the structure which were intended to support the
weight, the over load weight, of the roof structure-
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A. Yes.
Q. In your orig~nal clesign did you design any ~f them as
four inch columns 1
A. All co.h1inns, 0-1, 2, and 4, and 9, 10, 11 and 12-

a

Q. Yes.
A. Did I ~v~r design any as four inch columns?
Q. Yes.
·

A. I don't think so, no, beca-qse if it had been done it would
hav~ been 9n my plan. I would answer it by saying no.

By the Commissioner:
Q. Were there any used?
A. There were some designed and used but not Columns 2,
3, 4, 9, 10, 11 and 12.
page 754 ~ Q. I understood there were a certain m1mber of
four inch columns?
A. 6, 7 and 8 were design~d as four and installed as sucl~.
By Mr. Ashburn:
Q. I see a notation on the shop clrawingS. of the Globe Iron
Construction Company I would like for you to explain to me.
It bears qate of July 21, 1949. It says, "Added dimensions
and sections changed, pipe size 4" to 6". ''
A. Adde(1 dimensions and section, qnd a riot~tion to change
pipe size 4" to 6". This is the shop drawing of the Globe
Iron. I didn't make it.
Q. I am sure the Globe Iron Construction Company would
not' have made it witbot1t yo11r a1;1thority and directions.
A. I cannot truthfully say here that I know what this notation means.. I can't enlighten you one bit on that.
Q. I ask you if it isn't the fact that you designed your original pipe as 4" and whether the Globe Iron people didn't tell
you it was not sufficient Y
•
A~ I don't tl:~ink so because my original drawings as well
as the blueprints showed 6" columns. If I bad figui-ed on 4"
columns and they were changed to 6" columns it would be
s.cratched out, the line.
Q. You have no explanation for that notation on the Globe
Iron Construction drawings?
page 755 ~ A. No, and I will go further and say that the
only time I ever saw thes~ shop drawings ·was
when they were presented for my first approYal, and accord. ing to the record over here two drawings were presented to
Mr. Carter for preliminary, for field use, 7/14/49, then two

":
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mor~ drijwings wer~ presen.teq tg Mr. Carter for use Q~
7/18/49; and Qi~y were sent t<> th,.e ~hem, Mr. Mednick 's shop,
on 7/18/49 and 7/19/49, respectively,· and tbe notation. tp.at
change was made was 7/21/49, so the shqp qrawings I saw
bore date of 7/14/49 with no revision proposed subsequent
to date of 7/1$/49~
Q. The notatio:µ wliicli w~ ar~ now discus~ing bears the
initial~ of '' G. M. '' after it, does it no{?
A. It bears the initals "G. D. H."
Q. ~Maybe I. cliqn\ r~a:d t}l~~ cor:recUy. Who would that
be¥'
A. I don't ]mow. I would presume it wouJd be ~fr. Harrell,
as far as I can determiu~.
By the Commissioner :
Q. ·with th~ Globe fir:qi 1
A. Yes.
By Mr. Maupin:
Q. Who is he?
A. One of Mr. Mednick 's engineers over there.
Bv Mr. Ashburn:
·Q. That particular shop drawing which contains that notation pictures and represents whaU
page 756 }- A. It is a detailed drawing of one half of the
track and one half of B-4 and B-6, which are the
lateral support beams carrying the roof extension and the
columns in question, and there were columns C-1 and 4, C-2,
3, 11, 10, 12 and 9. In other words, it looks like all of them,
1, 2, 3, 4; 5, 6, 7, 8, 9, 10, 11 and 12, a total of all the columns.
Q. As an architect would you draw the inference from that
notation that the size of all the columns were changed as of
July 21st from four to six inch f
A. '' Change pipe size from four to six.'' No, I wouldn't.
It isn't required.

By the Commissioner :
·Q. Does the numeral elate above it have any bearing!
A. That is a part of the note. I wouldn't put any interpretation on it. I would have called and asked them what it was
all about.
Bv Mr. Ashburn:
~Q. You said this morning, "We realized that they were in
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error.'' You were then referring to the Globe's act in installing four inch columns rather than six inch columns at
locations C-1 and C-91
A. That is correct.
The Commissioner: Those which you were questioning !fr.
Carter about, is that one of the exhibits!
page 757 ~ Mr. Ashburn: I understand all of the shop
drawings are in evidence. It is contract No. 5144,
Sheet No. 2, which appears in the lower right-hand corner.
By Mr . .Ashburn:
Q. If you noticed, J\fr. Carter, when these columns were
put in that the size was wrong, why didn't you correct it at
1hat time?
A. Because I didn't notice them as they were being put in.
I didn't notice it until after they were installed.
Q. You also said this morning, '' I noticed the bowing,'' ref erring to those columns!
.A. That is right.
Q. Why didn't yon then require their replacement Y
A. I think I have already explained it. Due to the press of
time, rather than to have them pulled out and stop the job,
I checked them to determine-when I saw the bowing I checked
them to see what was happening, and that is when -I discovered they were four inch instead of six inch, and then I checked
them further to determine that there was nothing serious involved and elected to let them run on until the season closed.
Q. You didn't at any time communicate to the owner the
fact that there was any condition there which required correction Y
page 758 ~ A. No.
Q. Well, now, Mr. Carter, the channel was, in
fact, secured to the sides of those columns rather than on
top of them?
A. That is right.
Q. I want to ask yon for your professional opinion as to
whether that method of securing the channel does not tend to
how the columns more than it would if it was secured on top f
A. There are formulas for determining the additional load
imposed by sncb a condition. It is not uncommon to frame
a beam in the side of the column. When you do it you have
to reduce the fiber stress or increase the column size. They
were examined for eccentricity of load and found to be safe.

S_urf Realty Corporation v. James J. Standing, etc.

501

L. TVarren Carter.

Q. Fastening them in that manner does create an eccentricitv of load?
A. Yes.
Q. You made calculations and determined that following
such a course would be safe T
A. Yes.
Q. Do you have that calculation 1
A. I am sure I don't. I don't have any of my original calculations.
page 759 ~ Q. vVas it you or Mr. McGaughey who said that
a load of 33,000 pounds per square inch would
cause the column to bowf
A. Mr. McGaughey made that statement in his testimony
in one of the books of testimony here. He didn't particularly
and necessarily say it would make the column bow, I don't believe. I believe I was the one that said a load imposed in excess of 33,000 pounds per square inch the columns would most
likely take a bow or a set.
Q. You next said, Mr. Carter, that as to Columns C-1 and
C-9 the conclusion which you drew was that they had previously been struck or damaged in erection t
A. That is the only way I can account for it.
Q. Did you at any time see either one of those columns
~ truck or damaged during erection Y
A. No.
Q. Erection was being done by the Globe Iron people Y
A. Yes.
Q. No part of the erection was under the owner's control?
A. No.
Q. Now, this same shop drawing, Sheet No. 2, contract No.
5144, contains another notation which is there designated as
1, does it noU
·
A. That is correct.
A. Read that to us.
A. '' Altered dimensions. Add details, 7/19/49,
page 760 ~ G. D. N."
Q. What is your interpretation of that notation Y
A. I think I can explain that because after the shop drawings were prepared the :first time, in a general sense, George
Harrell and I went to the job and checked for accurate dimensions, and examined the existing conditions so as to determine more· accurately the leng·th and sizes of the pieces of
steel involved so they could cut them accurately. It was a
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case of going to the job, taking the shop drawings and checking·. Lots of times your dimensions on the first work are of
a general nature, and in order to complete your fabrication
you have to go to the job and check the measurements.
Q. Am I correct in the conclusion that the design, plans or
drawing·s which you delivered to Globe Iron prior to that time
had no dimensions and no details on them?
A. Generally speaking, that is correct, but they were of a
g·eneral nature. They had certain dimensions and they also
had the general information on them.
· Q. This morning you testified concerning Item No. 10 on
pag·e 5 in which Mr. McGaughey reported several of the stops
or catches on the roof panels had failed. You said the welds
were not properly done as to those places Y
A. That is right.
Q. I clidn 't understand from your testimony
page 761 ~ whether you intended to convey the meaning that
the welding done by the Globe Iron people was
improperly done or some welding was improperly done. vVbat
was it?
A. The actual condition was that the failures occurred in
the welding done by Mr. Deary.
Q. Did you see welding clone by l\:Ir. Deary 1
A. No, I didn't see welding done by Mr. Deary.
The Commissioner : You mean see the actual process Y
Mr. Ashburn: Of the welding.
By l\Ir. Ashburn:
Q. Do you know that he did any welding on those stops or
catches?
A. No, I can't prove that I know he did. I am merely taking somebody else's word.
Q. All the initial welding of the stops or catches on the
roof panels was done by the Globe Iron, was it not?
A. Yes.
Q. Obviously some of that failed or it wouldn't have bad to
be re-done by someone else; is that correct?
A. No, I wouldn't say it is correct. It was not a case of
being re-clone. I was not g-iven to understand that Mr. Deary
was not called there to re-do welding but additional welding·. .... , ·
Q. The additional welding was .required 'by ··c
page 762 ~ something beyond your plan and design for the
construction, was it?

,_
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A. That is right, namely, welding on the winches. I believe Mr. Deary welded on some brackets for the awning man
and he also welded some stops because there was considerable, I don't know how much, but there was welding done on
the job after Mr. Mednick 's men had left the job.
Q. What we are dealing with is the stops and catches, so
if they were a part of your original design they were welded
by the Globe Iron Construction Company?
A. They were made by the Globe Iron and delivered to the
job as an extra.
Q. Were they, or not, a part of your orig'inal design 7
A. The actual catches themselves were not, but in a sense
they were a part of the original contract of Mr. Mednick.
Q. So if they were not included in the original design it was
not your fault t
A. No.
Q. How would the panels work without stops or catches?
A. They would not, but they were a part of the operating
mechanism, and as Mr. Kane refused to purchase that operating mechanism they had to have stops to operate them by
hand.
Q. Would not stops and catches have been required if you
had operated it by machinery?
A. Absolutely.
pag·e 763 ~ 0. And they would have been includedA. They would have been included in the mechanism contract as a part of the mechanism.
Q. Let's see about that. As I understand it, all that the
catches or stops were supposed to do was to cause one panel
to take up against another and move the other one?
A. Yes.
Q. In process of opening?
A. Yes.
Q. Whether you opened it by hand or by power, if there
were no stops or catches one panel would not bind against the
other and there would be no force to move more than one
panel?
A. That is correct, and that is the reason I say it was a part
of the operating mechanism.
Q. You want the Court to think that the design was faulty
by reason of the omission of any plan, specification or design
for stops or catches?
A. No, not so far as the Globe is concerned.
Q. I am speaking· of it so far as you are concerned?
A. I obviously designed the stops for them because they
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were there, and if tlley were there I must have designed them,
and if I did I dicln 't neglect it.
Q. Can yon exhibit to the Commissioner any drawing or
blueprint which shows on it st~ps or catches!
A. Sure.
page 764 } Q. Where is it f
A. It is in tbe shop drawings in evidence. If
the Commissioner will let me have them I will show it to him.
This is not all of the sheets or shop drawings. F-2-where is
the original.
The Commissioner: Here it is .

A. F-2 in the exhibit-no, F-2 in tlle exhibit was the rollers.
Tliis is it right here, this one, F-2 again, 5171F-2. Tllis is
5144F-1.

By the Commissioner:
Q. Which is the correct one °l
.A. 5171F-2.
By Mr. Ashburn:
.
Q. l\fay I have that a momentf
A. Yes.
Q. Mr. Carter, the paper marked 5171F-2 which you say
shows the stops and catches is a sI1op drawing of the Globe
Iron Construction Company, isn't iU
A. That is right.
Q. It bears a notation that it was approved 8/8/49,. which
would be August 8th?
A. That is rig·ht.
Q. The inference I draw from that is that the Globe Iron
Co~truction Company called your attention to the fact that
stops and catches were required and sent you a
page 765 ~ drawin~: for them for approval; is that right f
.A. The information was conveyed to Globe
over the phone tliat we had to have stops and catches. It is
obvious this is from another contract due to another contract
number. It further carries that out and further carries out
my remarks that I made saying tllis was done by the Globe
as an afterthoug·l1t. Had the contract been successfully negotiated, that mechanism, for that mecl1anism, the contractor in
this instance would have furnished it.
Q. Had those stops and catches which are shown on this
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shop drawing bearing notation 8/8/49 been included on the
original drawings which you submitted to the Globe peo.ple
they would have been a part of the Globe's contract and could
not have been claimed as an extra, could they!
A. That is right. The intent was to include them in the
mechanical contract.
Q. To include them in the Globe's first contract and require
Globe to design them orig-inally?
A. That is right.
.
Q. l\fr. Carter, you then turned your attention to Sheet 1
of Exhibit 64 of the McGaughey report. You said that the
live load on the roof as calculated by you was 16 pounds per
square foot rather than 22 pounds as reached by Mr. McGaughey?
A. That is correct.
Q. And that difference between you was ocpage 766 ~ casioned, as you say, by Mr. McGaug·hey's failure
to take into account the H beam welded to the top
of the channel?
A. No, I didn't say that at all. I think you are mixed up
there.
Q. Perhaps I am. What did you say it was occasioned by?
A. I said it was occasioned by Mr. McGaughey using the
figure of 22 pounds per square foot and I used 16 and analyzed
mine. l\fr. McGaughey has no analysis at all. His is more or
less arbitrary and stated as 22 pounds so far as the report is
concerned.
.
Q. Mr. Carter, did you make that calculation before completing this design f
·
A. The calculation I read from here today was made.within the past month, but there were calculations made originally, as I said before, and all of these matters were taken
into consideration. Figures don't chang·e from now until last
year.
Q. You say you made this specific calculation before completing· the design?
A. I wouldn't say I made that specific one because I have
gone into it more deeply now than originally due to the fact
that we were confronted with contradictory statements that
our design was not safe.
Q. You say the actual live load on the roof was
page 767 ~ 16 pounds f
A. I say it could not exceed 16 pounds.
Q. It could not exceed 16 pouinds t
.A. That is right.

506

Supreme c~nrt of Appeals of Virginia

L. 1Varren Carter.
Q. Then you turned your attention. to the result occasioned
by attaching the H beam to the channel?
A. Yes.
Q. And you say tlie result is to inerease the strength of the
channel by 50% above what Mr. McGaughey allowed f
A. I made the statement, I believe, that by attaching the II
beam to the channel that that permitted us a fiber stress of
some 7,700 pounds whereas Mr. McGaughey figured approximately 5,200 pounds, and I said that indicated an increase of
approximately 50% over Mr. McGaugbey's figures.
Q. Do you say to the Commissioner in this regard that that
is accurate?
A. Absolutely.
Q. You are prepared to affirm thaU
A. I have done so.
Q. Would you mind, if it isn't too much trouble, getting
again the component parts of the model which has been introduced as Exhibit 76?
A. No. Which do you wa:nt? .
·Q. I want you to hook it up.
A. (Witness does so.)
pag·e 768 ~ Q. Now, you· said .to us this morning that with
the parts of the model placed together as they
now are that the weig·ht of these little nuts which are attached
to a chain to represent the canvas as attached to the original
structure would represent the force of the wind against the
canv~s in that position, or would assimilate the conditions. I
ask you if it isn't a fact that the force which is applied by that
illustration is not a vertical force Y
A. It is vertical only in the sense that you see it in relation
to the· post and the assimilated bea.m there, a horizontal force.
Q. You say it represents the .application of horizontal
force?
·
A. In relation to the columns and beams, and force perpendicularly to that. It is in actuality a vertical.force because
I am using· gTavity here to assimilate wind conditions because
I can't make the wind blow sideways at will. ·
Q. You have at the top what would otherwise be a canvas
attached to a wire, have you noU··
A. Yes.
Q. Is it not true that on the actual structure tl1e canvas was
attached at some point perhaps approximately near the middle of the eye beam 7
A. That is right.

-c-
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Q. You say that makes no difference in the illustration of the principle you tried .to portray to
the Commissioner t
.
A. No, because the force set up with this diagram here
would act the same on this whether it were a ten foot longer
piece of wood, wire or anything.
Q. You express it as a professional opinion that it would
make no difference T
A. Absolutely. I presented this to the Commissioner for
exactly what I stated it to be, a three dimensional working
model or stress diagram.
Q. You said concerning Mr. l\foGaughey 's calculations on
that same subject that basic laws of mechanics makes his calculation wrong T
·
.
A. Absolutely, beyond a shadow of a doubt.
Q. Again I must ask you what calculation you made when
you designed the structure?
A. In what regard¥
Q. In regard to this subject of the effect of wind blowing on
a canvas?
A. I have already testified that the application of the.
canvas was an af terthoug·ht and was not considered in the
origfoal design.
Q. But you did say the original design contemplated s9me
method of closing ~be east side of the structure 1
A. Yes, it did. .
Q. ·what method did it contemplate, if not
page 770 ~ canvas?
A. I have already given that testimony but I
will be glad to repeat it. My original thoughts were to use
light trusses arranged from the track beam to a point approximately 30 feet out here where there would be other columns, and those light trusses would support the weight of .the
canvas.·'\.
Q. You now say that you intended to use canvas but apply
it differently?
A. That is it. In the application of this method that canvas
would tend to restrict the beam ·mov~ment rather than amplify it. Anyone with any sense· of mechanics can see that
if you put a guying ;effect on a piece of steel on an elevated
structure you are ·going to stay it rather than damage its
strength. It doesn't take an examination to see that. Common sense will tell you·that .Q. You then proceeded to make your comments on Mr. Mcpage 769

-----
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Gaughey's calculation which is Sheet 2 attached to Exhibit
64, did you not?
A. That is right.
Q. You said in substance that the difference between the
result which you reached by your calculation recently ·made
and the result which Mr. J\f.cGaug·hey reached by his calculation previously introduced in evidence is occasioned by his
use of Formula 22 as against your use of Formula 23 t
A. That is right.
Q. And you say Formula 23 is the proper forpage 771 ~ mula to use f
A. In this instance, absolutely.
Q. Yon express tlmt as your professional opinion Y
A. That is my professional opinion.
Q. Have you taken the trouble to get the opinion of the
American Institute of Steel Construction as to what is the
proper formula Y
A. I am getting the formula from the American Institute
of Steel Construction.
Q. Have you communicated with that institute to find out
whether that would be the proper formula Y
A. No.
Q.. W onld you have confidence in their opinion concerning
it?
A. I most certainly would.
Q. Mr. Carter, you made some comments this morning concerning Mr. McGaughey's calculations set forth on Sheet No ..
3 attached to Exhibit 64.
A. Yes.
Q. And again you state the difference in the result, in your
opinion, was occasioned by his use of :B1 ormula 22 rather than
Formula 23Y
A. Just a moment, please. You say Sheet 3 you are talking
about?
Q. Sheet 3.
A. I said that as a part of my statement in compage 772 ~ menting on this. I made further comments..
Q. I would like to ask you now, if it should develop that Formula 22 is the proper formula, would you say
his calculations are correct?
A. They would b~ correct as far as Formula 22 is concerned
but not so far as his assumption of wind loads on the canvas
are concerned.
Q. His assumption of wind load on the canvas is what t
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A. That it is acting as a stiff member and exerting compressed force.
Q. You said this morning concerning the. binding of the
roof panels with the channel track, "Vl e were going to place
side rollers on the roof panels.''
A. That is right.
Q. And "Add more power?"
A. I said in order to overcome any additional friction you
would have to add more power ..
Q. I asked you to show us any design made by -you prior
to the construction of this structure which contemplated the
use of side rollers on the roof panels.
A. Side rollers were not thought of until after we found we
,had a binding condition in the track.
Q. You first found the structure as designed architecturally
would not work and to make it work you thought of the use of
side rollers 1
page 773 ~ A. No; I found it , wrked with difficulty and
with the use of side rollers it would work easier.
It would convert flat plate friction into roller bearing friction
which would red nee the loads.
Q. So the use of side rollers was no part of your original
conception¥
A. No, they were not, to be frank.
Q...When did you conceive that conditions might be helped
by the use of side rollers t
A. After they started moving the roof, by the difficulty we
liad in moving it.
Q. Did you ever sugg·est the use of side rollers at any time
prior to the date when the Globe Iron Construction force left
the job?
A. Well, that would be very difficult to answer as to
whether that thought occurred to me before or after they left
the job. I can only say then that the thought obviously occurred to me after they left the job, otherwise I would not
have taken the trouble of having them made.
Q. You had them made somewhere else?
A. I made them. A f riencl of mine assisted me in making
the first pair.
Q. My recollection is someone testified that one pair was
brought down to the job by you the latter part of August and
· given to Mr. Pebworth 1
page 774} A. I had _been discussing them with him previously and he was g·oing to arrange to have Mr.
Deary down there. He had some other welding for him_ to do
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and said he would weld them. I made up four bearings and
took them to the job to put them on to see if they would alleviate the condition, and had they been placed on the other
roller bearings would have been ample.
Q. Your idea at that time was to try to accomplish your
purpose with the attachment of roller bearings to one paneH
A. To one because that is all the roller bearings I bad at
tlrnt time.
Q. The object was to try to remedy the condition which did
exist?
A. Precisely. I felt justified in doing it, I might say and,
as I have previously stated, and it has been brought out, that
this roof is not a stock item. So far as the structural strength
of it is concerned, there has never been any question about
that. Those formulae are commonplace, common knowledge
to any engineer, and I think they would apply them whether
it was a sliding roof or a fixed roof.
Q. You say Formula 23 is the one which is realized in actual construction f
A. Yes, and I can show you numerous instances wl1ere I
have used it. It has met with the approval of
page 775 ~ various city and state authorities. I always use
it with cantilever eye beams. They are all over
town.
Q. :i\fr. Carter, you stated this morning that in your discussion with Mr. McGaugbey after he had examined the structure and prior to the date he prepared these prelimiuary
papers or his report, you said to him that you would see that
the four inch columns which had been erroneously placed were
replaced by six inch columns 1
A. In essence I told him that.
Q. If you did make such a statement to l1im, tell us what
you did to see that they were replaced with six inch columns?
A. I did nothing because the matter was in litigation at that
time.
Q. I g;ot the impression, perhaps erroneously, that one of
the Messrs. Mednick testified in the early part of the taking·
of testimony in this case that that error lrnd just been called
to their attention a short time before the actual taking of testimony, I think he said about ten days, I won't be positive. Do
you mean you didn't even call it to Mr. Meclnick's attention
or to the attention of anv official of the Globe Iron Construction Company in the sun1mer or fall of 1949?
A. No, I didn't call it to the attention of Mr. Mednick at
that time. I have previously stated that I made an examina-

/.
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tion and found the columns wer·e safe. I did dispage 776} cuss it with Mr. George Harrell one day regarding
the bowing but only in a very general sense.
Harrell was the only person I ever mentioned the bowing to.
Q. Mr. Carter, the Richard Willcox Company, I believe you
previously stated, is located in Aurora, Illinois; is that rig·ht 1
A. Yes.
Q. You first said to us you had a bid from that company
for approximately $8,300.00 or $8,400.00 for supplying motive
power to operate the panels?
A. I had a telephone conversation with them to that extent.
Q. You never had any written bid 1
A. Not to my Imowledg·e.
Q. You reg"Urded the figure as a very much larger one than .r"")
you originally contemplated or that you thought proper?
A. Exactly.
.~
Q. Do you not know from your professional experience that
·!
very frequently a supplier who has no confidence in a particular structure will quote a figure at double a reasonable
one because he doesn't want to do the job 1
A. I don't know that necessarilv to be a fact. I have never
had the occasion to arise, to my knowledge.
Q. You never have¥
A. No, I haven't. I have heard contractors
page 777 } state that ''I have got so much work now if I g·et
this job I would like to get it with a right good
hunk of profit in it.'' I recall mentioning, when I was talking
to the gentleman with Richard Willcox Company, that that
was a very high price, and he expressed the reason at that
time, if my memory serves me, that the element of time was
one of the prime factors in making the price SQ high.
Q. You didn't write him to ascertain the basis for his calculation which entered into his price?
A. No. I was called upon a few days later by a representative of the "Willcox Company (I don't recall his name), and
he said he had had a query from the home office and would
like to discuss it with me and find out about it, and I explained
it to him and told him the price they quoted was way out of
line and that we had a price locally, and I think I quoted him
Mr. ·Wilson's figure of $3,400.00 at that time. He expressed
his regret for their price being high.
Q. Did you say something to the effect this morning that
this was intended to be a temporary structure?
A. In the sense that it wouldn't be in the same place at all
times.
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Q. You meant by that it was not intended to ha~e the roof
permanently open or closed!
A. That is right.
Q. That is all you meant by that observation¥
page 778 ~ A. That is right. Perhaps I didn''t use the rigllt
word, but that is the only word I can find to describe it.
Mr. Ash burn : I think that is all.
Mr. Martin.: No questions.

RE-DIRECT EXAMINATION.
By Mr. Maupin~
Q. In your direct testimony this morning you made the
statement to tlle general effect that to overcome friction the
application of greater power was necessary!
A. That is right.
Q. I quoted you substantially correct, did I not f
A. Yes, sir.
Q. With regard to the friction that was involved in the
moving of those panels, was it your original idea to apply
hand power by a winch or electric power 1
A. OriginaIIy we were to use electrically operated mechanical opera tors.
Q. Would tbat give you more powerf
A. That would g·ive us any amount of power we desired to
use. Power is an expression or rather I should say horsepower is an expression used to determine power, if you gentlemen will think oack into your pI1ysics. It is the amount of
work done in a given length of time. It is a relapage 779 ~ tive matter.
Q. As between operating them with hand operation and electric operation, wllicI1 would produce the most
power to move the panelsf
A. Electric operators would produce more power, it woulcl
be constant, controllable and from a single source and not
from one or two or three or four sources.
Q. You testified Mr. Kane declined to buy any electrical opera tors and you suggested they migI1t be operated by hand
power with an attachment to the middle of tlle panelsf
A. Yes.
Q. Was it after tllat developed t11at yon conceived the idea
of those side rollers?
A. Yes, the idea came about as a direct result of the amount
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of ·effort being used in opening and closing the roof. It was
a means to try to ease that condition.
Q. I take it the friction would have been less with those side
rollers whatever the form of power was that was used T
A. The work would have been considerably less regardless
of whether hand or power opera tecl.
Q. There would have been less effort involved in moving
ili~,
.
A. Yes.
Q. But they were never installed?
page 780 ~ A. They were never installed, to the best of my
knowledge.
Mr. Maupin: That is all.
And further this deponent saith not.
SOL MEDNICK,
one of the complainants, recalled for cross examination, was
examined and testified as follows:

By Mr. Ashburn:
Q. Mr. Mednick, when you originally testified in this case
you took the position that the Globe Iron Construction Company was responsible only for the erection in accordance with
the architect's design, did you not¥
A. That and also some additional items, not only erection
but preparation of shop drawings, general shop fabrication
and erecting, all three.
Q. lVIy point is that at that time your position generally was
if there was any insufficiency in the design or if the design
was faulty it was not the responsibility of the Globe Iron Construction Company?
A. That is correct.
Q. At a later time, when you were recalled you
page 781 ~ undertook to testify as an expert witness and professionally that the architect's design was adequate and was not faulty, did you not Y
A. That is correct, sir.
Q. I understood you to admit that of recent years you have
employed engineers to do the engineering work and that you
no longer do any?
A. That is correct.
Q. Therefore, you don't have a continuous running contact
with engineering problems 7
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A. I will qualify the answer I previously made by sayingthat I don't do it now. That is incorrect. I will say I do .
some but not the major part of it.
Q. You said you had a certificate from Virginia qualifying
you to practice civil engineering?
A. That is correct.
Q. Do you know when Virginia first had some regularatory
laws which required qualification?
A. I think that started up way back probably in 1921, somewhere around that period.
Q. Do you have any idea when you applied for and received
vour certificate?
.. A. I think I stated it in direct testimony.
Q. I don't recall the date.
page 782 ~ A. February, 1922.
Q. Was that certificate on any examination or
was it issued because you were practicing as a civil engineer?
A. It was issued because I had a degree in civil engineering
at that time that was conferred upon me by Cooper Union,
which does not give you a degree until you prove to them that
you have been out in the field and are qualified, before you
get a degree from them.
Q. "\Vhat I understood you to say was that when you finished your academic work you received the degree of B. S. f
A. Yes.
Q. And if your practice is in that profession you can apply
for and receive a degree 1
A. Yes.
Q. I think you said that was five years Y
A. Seven years.
Q. Seven years?
A. Yes.
Q. Did you not state in your testimony as an expert witness
that the architect only had one drawing for the retractible roof structure and only two sheets of architect's drawings for the entire structural steel job?
A. That is right. Both sheets show to some extent-the
second sheet also showed the retractible roof structure plus
some additional steel, but two sheets, that is correct.
Q. Actually you are in the business of fabricatpage 783 ~ ing steel and erecting it; you are not in the business of practicing engineering t
A. No, we are not in business of practicing engineering, but
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we very often do when we are called upon to design structures, and we have a number of engineers who do that work.
Q. At page 5 of your last testimony (numbered in the upper
left-hand corner), I believe you said the section modulus of
the track channel was 63% inches? You may refer to it if
you want to.
A. I remember it. That is what I said.
Q. Mr. McGaughey on the other hand said it was 61?
A. Yes.
Q. The difference between you on that score is only 4%,
isn't iU
A. That is correct, but it isn't in there certainly at this
time, but I investigated further to find out it can be further
increased.
Q. By reason of what factor?
A. Well, section modulus is defined by a formula in which
the section modulus is the amount divided by I over C. Now:,
when you get the moment for the new section you divide it by
the C distance, which is the distance from the upper flange to
the center of gravity of the new section. You get the section
modulus by dividing I, which is the least moment
page 784 } of inertia from the center of gravity to the extreme fiber. The amount of inertia of a composite member is developed and is more than given in the book,
the handbook. You divide that by the distance to the outer
fiber, and it it not nine but is increased to about 9.75, and you
therefore get the section modulus, your answer being 63%.
By the Commissioner :
Q. 62%?
A. 63%. I think that was a typographical error.
By Mr. Ashburn:
Q. No, I tliink not.
A. I corrected that. That gives you an answer of 63%, and
we considered the lower flange, but if you investigate the upper flange you take the same amount of inertia and divide
that by the distance of the center of gravity and its fiber, and
if you have any compression you get an answer, the total
amount of inertia of 6.15 and divide that by 8.25 to get the
section modulus on the upper flange as 75 instead of 63%, so
that the way we put it previously was on an estimate. It depends upon wllich flange you work with. If you work with
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one you can take 75, or either flange you take. It is increased
about 4%.
Q. Which represents the difference between your opinion
and Mr. McGaughey'sY
page 785 ~ A. No, I wouldn't say that. I have taken it not
upon a basis of the channel alone without the H
welded on.
Q. Well, the difference between you is occasioned by his
failure to take into account the H's¥
A. Yes.
Q. Or making any allowance for them Y
A~ Yes.
Q. You introduced in evidence a model which purports to
be a full size section of channel track as installed in the structure, did you not Y
A. Yes.
Q. Was it a full size section as installed f
A. Yes.
Q. ,Vas it in accordance with the shop drawings f
A. That is correct, sir.
Q. Mr. Mednick, does· that drawing that I have in my hand
purport to represent the channel as constructed Y
A. That is correct.
Mr. Martin: What is that sheet numberf
Mr. Ashburn: 5144, Sheet No. 6.
By Mr. Ashburn:
Q. Did the model which you introduced in evidence have as
a part of that model the piece which is shown on this drawing
3-5/16 inches at the top f
A. It is no part of the track. It is just an umbrella put over
your head to keep the rain out. It is a piece put
page 786 ~ at the top of the channel to keep the weather off
or to protect the rollers below.
Q. Is it a part. of the c.hannel f
A. It was bolted on with clips to the top of the track channel and held there that wav.
·
Q. Does it increase the .. area which is . exposed to wind
force¥
A. Very little.
Q. By 3-15 /16 inches 1
A. No.
Q. ,Vhat is the size of itf
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A. It looks like about 2% inch, and it increased it about .an
inch.
Q. What does it showt
A. The location of the upper cap.
Q. Does it protrude above the channel?
A. Yes. It is placed 3-15/16 inches above the top of the
channel.
Q. Is not the extent of the area exposed to wind pressure
a factor in the determination of section modulus Y
A. It would be, and we will agree that it is. I would say
the channel is about a half inch wide, as far as I can remember. I don't see any figure on that drawing. It would vary
slightly. There is a series of brackets that hold
page 787 ~ it.
:
Q. Of course, you didn't take that into account
in vour calculation t
.A.. It would be or add a very insignificant amount to it.

By Mr. Maupin:
Q. A very whaU
A. Insignificant amount, would add a very insignificant
amount to it, and can be readily taken in because there is
plenty to spare.
Bv Mr. Ashburn:
·Q. You also said that the track clrnnnel was on a 26 foot
span?
A. I used that span, I believe, because I heard it mentioned
over here. That was one. There were several different spans.
One was 19 foot three, one 26 and the other 29 foot 6 inches.
Q. If you had made your calculation on the span of 29 feet
6 inches which was actually there, you would come up with a
very different answer f
A. It may be so.
Q. ·what are your figures on thaU
A. This would increase the required section modulus very
little. Let's see if I have it. It would increase it in direct
proportion with 29 feet 6 inches over 26, multipage 788 ~ plied by 43. I can give you that if you want it.
Q. It is not necesary.
A. Very well.
Q. On page 8 you stated that the required section modulns
of the track channel would be 211/2 if the panels had a one inch
clearance between them and the H's on the track and a one
inch clearance of the wheels inside the track?
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A. That one inch is in error. That should be 1/8 of an inch.
I testified about that later on.
Q. You testified to one h1ch?
A. That is incorrect. It should be 1/8.
Q. Is the figure 21 % correct on the section modulus with a
clearance of 1/8 inch?
A. The clearance would not matter. It is whether you take
the panels as a stiffening factor. I testified there were 16
wheels in each panel on both tracks and there were two panels
on the 26 foot span, and I regarded those wheels as stiffening
the track laterally, so it doesn't make much difference. ·when
they are on there they stiffen it.
Q. Do I understand the difference between you and Mr. McGaughey on that score to be he says the panels furnished no
lateral support, and you say they do?
A. In that particular clearance in the figure of 211h.
Q. Whether or not they do furnish lateral support is determined by the difference in the calculations of
page 789 ~ of the 21 % as against 80.6?
A. vVe made an additional calculation in which
I said the section modulus is 43, or it might be 47, it might be
50 or 53, but you still have 63%. You have still got an abundance to ·spare. In that other calculation the stiffening factors of the panels is excluded entirely. vY e didn't depend
upon that.
Q. You said that if the side rollers had have been installed
it would have increased the rigidity of the structure. It is
tme, is it not, that none of the drawings sent to the Globe
Iron Works contemplated the use of side rollers?
A. That is correct.
Q. The Globe Iron Works was never requested by Mr. Carter to construct or add any side rollers f
A. That is correct.
Q. Your only knowledge that Mr. Carter ever had an idea
of using side rollers was gained from him after the controve1·sy arose about this structure?
A. That is right. I might say they would not add rigidity,
hut they would add the doubt that comes up when the controversy comes up as to whether the panels could be used as a
stiffening factor, because to put rollers in the space you J1ave;
that is, in tI1e stiffening back that they bad, in my opinion,
they can't get the friction developed at the bottom
page 790 ~ due to the clearance between the rollers and the
end of the panels and track.

Surf Realty Corporation v. James J. Standing, ete. 519
Sol Mednick.

Q. I understood you to say, Mr. Mednick, that in moving up
and down the track the end of the panel was 1/8 of an inch
outside the flanges f
A. Outside the flanges or these H's.
Q. The end of the panel overhung the rollers by 1/8 of an
inch; is that right Y
A. No, I don't think so. Let me take a look at that. No, that
is not correct, Mr. Ashburn.
Q. WhaU
A. That is not correct.
Q. What is correct about it 7 .
A. The end of the panel was 1/8 of an inch away from the
little H beams, from the end of the H beams. The rollers
went beyond that point, so the panels didn't overhang, but
the rollers were outside of the panel.
Q. Beyond the panel Y
A. Yes.
Q. By 1/8 of an inch?
A. No, I would say they were 5/8 of an inch. It is 3/4 of an
inch beyond the end of the panel, and the rollers themselves
were an inch, so the outside rollers were 1-3/4 inches beyond
the face of the panel.
Q. Which would bind first, the end of the panels or the
rollers Y
page 791 } A. In that little clearance it would be the end
of the panel against the flange of the H beams.
Q. Because it had the least clearance?
A. Yes. There was 3/4 of an inch provided inside the H
beams and 1/8 from the end of the panel to the outside of the
H beam.
Q. Mr. Mednick, you undertook to state at pages 18 and 19
of your testimony some figures with respect to the column
stress; is that correct 1
A. I believe so, is it is in there.
Q. Do you have your calculation or figures supporting your
answer there?
A. What do you have particular reference to, Mr. Ashburn Y
Q. On page 18 you were asked by Mr. Maupin what would
be the required section modulus with a wind of three pounds
per square foot, and your answer was, '' For Columns 10 and
11?" and the next question was, "Yes." You said 1.33, I
think.
A. Yes.
Q. Do you have your calculating figures there?

'
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A. I do, yes.
Q. Could we look at them f
A. You will find it at the end of Item No. l, which is ·Item
No.1.
Q. Would you object to that being introduced in evidence!
A. I haven't gone over these figures. I can
page 792 } have them introduced. No, you can't have them.
I haven't checked them, but if you want them introduced it is all right. I had rather make a copy1 or you can
make a copy so that I can have a copy for myself.
Q. We will be glad to have it copied and return the original
to yon.
A. That is all right.
By the Commissioner:
Q. Does that involve all of those papers or just the first
sheett .
.A. Just Sheet 1. There is a lot of testimony in here besides
this sheet.· ·
·
:M:r. Ashburn: Let's identify it now and withdraw it.
The Commissioner : That will be Exhibit 80.
Mr. Maupin: Item No. 1 is Exhibit 801
The Commissioner : He is going to take one off..
Mr. Maupin= The other part of the calculation on this
sheet has no reference to the question.
The Witness : If you don't mind, I will have my stenog:rapher copy this sheet and when we are here you can compare
it so I will have it intact.
page 793 r YOU wanted an answer to that first question f
By Mr. Ashburn :
Q. Yes. On page 20 you stated tllat the required section
modulus would be 8.8 under the conditions then exp:ressed7
and I wish to ask you if you reached that conclusion considering the panel to be open and the curtain to be down Y
. A. No, the curtain to be down but the roof to he closed.
Q. The roof to be closed!
A. Yes. '\Vbenever you put the curtain down you would
normally close the roof. It is a protecting shield from rain
and storms and naturally you close the roof. I would like to
add that you can take into consideration they were developed
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as required section modulus in Column No. 10 under various
loads.
Q. I didn't hear you.
A. They were developed as the required section modulus in
Column No. IO under various loads with the curtain down
and your roof closed. ,vhen your roof is closed and the wind
blows from the east against the curtain-I assume again that
the curtain ,vas vertical against the side of the solid struchue. You have it pushing up against the existing structure
and, the ref ore, you get no binding in the columns at all. This
is merely following out the line introduced here by Mr. :Mc.
Gaughey. As a matter of fact, even in tlie east
page 794 ~ track you don't get any bend whatsoever because
the curtain opened presses up against the existing
structure. On the theory it has been constructed there they
don't bend at all because they are up against another structure. That is of vital consideration, I think.
Q. At page 21 of the record of your former testimony you
said, "I would like to make clear that my figures are based
or arrived at on the A. I. S. C. Formula No. 23 on page 37R"
A. That is correct.
Q. Had you have used Formula 22 you would have gotten·a
completely different answer, would you noU
A. In what casef
Q. In the ease concerning which you were testifying at pag·e
21 of the record¥
·
·.
A. You arrive at an answer just two times as much section
modulus that I gave. The difference is only the amount. Formula 22 takes a moment as Pl, the force applied at the top
of the channel, times the height, and that is the moment of
the column at the bottom. Formula 23, the only difference
between that and 22, that is calculated as fl over 2, consequently the moment is half of what it is in case we use Formula No. 23. Formula 23 would give you a bending moment
.balf of what it would if :B,ormula 22 was used.
Q. So you say Formula 23 is the correct formula for professional use 1
page 795 ~ A. Let's stop and think of w·hat we have. "\Ve
have a track channel 120 feet long. It is fixed at
each end, at the north and south ends of the existing structure. Ten foot from either end yon have lateral or another
line of steel running from east to west, at ten foot from each
end. You l1ave a longitudinal line of steel over there which
connects up to the track bottom, therefore, it diminishes the
length of the track by 20 feet. You hiwe a distance between

,.··,:..,·.:.-
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those points of 100 feet. Formula 22, in my estimation, is for
a free column. There is nothing connected to it. If you have
a column sunk into eoncrete fixed at the bottom and nothing
connected to it, I think Formula 22 would apply, because if
you assume the track runs this way as this desk runs ( indicating) with force coming into it, after that end broke you could
push the head of the column this way, that way or this way,
or at an angle.

F'-\

By the Commissioner:
Q. You could push it in any direction?
A. Yes. This set of columns ,vere not .free but guided to
ihe extent that it had a continuous track channel on top of
them which was originally fastened to the column and they
wouldn't move in any direction. They could only move in
a line perpendicularly and the line of the track channel, therefore, I think Formula 23 can be used.
page 796 ~ Q. Can be used 7
A. It can be used, in my opinion, but if we disregard' Formula 23 and go back to Formula 22 for the only
possible condition of the structure which I can take from an
engineering point of view, with the curtain off and with the
roof open., it is a most serious condition in the east track channel, and the answer as to section modulus in Formula 23 was
3112 If you use Formula 22 you get a section modulus of 7
which is well within the 8% claimed.
·
Q. Looking at these two fonnulaes, 22 and 23 on page 373,
I see the maximum in 22 as Pl, and in 23 it is Pl over ;Z?
A. Yes.
Q. In Formula 22 it has "Equivalent tabular load 8 P," and
in Formula 23 it has "4 P." ·would that make any difference?
A. You get half the answer in one case that you do in the
other. If you use Formula 22 you would get a section modulus of twice that of 23.
By Mr. Ashburn:
Q. Mr. Mednick, at page 23 you said that you were at all
times willing to replace the four inch columns with six inch
columns. I assume that when you submitted your bill for
payment you didn't know any error had occurred f
A. I testified, I believe, over here, as stated awhile ago, I
found it out quite later on. It was shortly before
page 797 ~ the trial that I found out they were incorrect.
Q. Is it true you didn't know it when you submitted your bill for payment Y
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A. That is correct.
Q. The architect approved your bill for payment, did he

not?
A.
Q.
your
A.

He probably didn't lmow it at that time either.
I didn't ask you what he knew but whether he approved
bill for payment?
Yes. Our bill for payment was presented on August 4th.

By the Commissioner:
Q. 19491
A. August 4, 1949, when we finished our principal contracts. One bill was presented July 28th which was the second
contract which we finished first because it was a smaller
contract. Our main contract was billed on August 4th.
By Mr. Ashburn:
Q. Have you any explanation you would care to make of
the notation No. 2 on the shop drawings previously referred
to?
A. I am verv familiar with it.
Q. Were you familiar with it at the time T
page 798 } A. I was familiar with-not with the note until
recently when I started an examination of the
cl ra wing·s.
By the Commissioner :
Q. That is No. 5144, Sheet No. 2?
A. Yes. This little figure 2 refers to this little figure 2
over here and ties this note up with this correction that was
made. It refers to this 2. This 2 and this 2 and this note explains this.
Q. Practically in the center of the sheet there is a numeral

2?
A. Yes, sir.
Q. And ties in with this other 27
A. Yes ..

Bv Mr. Ashburn:
··Q. What was the change?
A. Chang·ed C-2, C-3, C-10 and C-11 from four inch columns

to six inch columns.
Q. ,vho macle the change'
A. It is initialed there. There is a record of it there, G. D.
H. That is our engineer who worked on the job. He made
the change.
_
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By Mr. Martin:
Q. What is his name!
A. George Harrell.

:By Mr. Ashburn:
Q. I take it the architect had designed them as
page 799 ~ four inch columns·?
A. No. He took h~s drawings here on exhibit
-an exhibit here.
Q. What was the occasion for the change to be made by Mr ..
Harre11T
A. I happened in the shop at that time and there was quite
a lot of commotion. Mr. Harrell, who made the mistake in
detailing those columns there as four inch columns somebow
or other, became aware of the fact. I know I was in the shop,
and I ordered the shop foreman-they were already cut up,
welded and fabricated at that time, and he told the shop foreman about it and the change was made. The drawings went
into the shop the 19th-

By the Commissioner:
Q. As I understand it the proper change was made to bring
those ionr inch columns in accordance with the architect's
drawings!
A. No. He had made the mistake. He lrnd made the columns C-2 and 3 and C-10 and 11, and had made them four
inches.
·
Q. He designed them as four inchesf
A. No, detailed them.
Q. Detailed them!
A. And he canght his enor after the material
page 800 } was cut and I told the shop foreman to put the
material aside and make the change in accordance
with the error that l1e found.
Q. The detailed shop drawings were first designed as four
columns four inches Y
A. The shop drawings originally, when they went in, hacl
the columns f onr inch.
Q. When he ch&nged those four he- had some reason for doing iU
.A. Yes.
Q- Was that reason because the architect's drawings had
designed them as four inch 1
A. The architect's drawing showed all six inch but lie
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caught tl1e error on those four. If he had caught his mistakes
at that time they would all have been cl1anged at that time.

By Mr. Ashburn:
Q. What is the pertinency of tlmt notation which says,
'' Add dimensions?''
·A. That means all the dimensions were not on those drawings over here when he first made them. "\Ve got the order
for this job, if I remember correctly, Saturday night 01· Sunday morning· at home. It was impressed on us that this job
was a rush job. They sat on us daily, I might say. We got
the order on Sunday, and this job gave leeway to anything
else we had in the shop, consequently we didn't
page 801 ~ have all the figures necessary to put all the fig'llres
on the drawing. There were also conditions that
existed in the field. It is very seldom we get a complete set
of figures in this way to g-o ahead without asking further questions. They are added before we finally make the thing.
Q. Concerning the beams as show·n on the original architect's drawing and installed, you said at page 25 they.were
ordered removed from the structure by Mr. Kane. I wish to
ask you if :Mr. Kane ever gave you any orders concerning
their removal 7
A. I will tell you why I said that. :Mr. Carter called me on
the telephone and said, '' Mr. Kane has ordered those beams
out, he won't take them there, and we have got to take them
out.'-' That is the reason for the statement. Mr. Kane never
gave an orde1· to me.
Q. You agree that all of your instructions came from Mr.
Carter?
A. That is correct.
Q. Well, now, you also said, I tllink, at page 29, that the
track had adequate support, did you not? You may look at
the transcript, lines 6 to 8 and through line 10.
A. That is right.
Q. You were speaking of the desig·n when you so stated·?
A. That is right.
Q. "Why is it you asked for extra compensntion
page 802 ~ for furnishing additional support at the ends if
tl1e design had had adequate support in the beginning?
A. The track is 120 feet long. It is supported by four intermediate columns and it is supported at each end of those
-points of support. It was adequately strong enough, but the
track, resting on what it is supported by, was not adequate

,_;;;;,;;
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because it framed into wood beams. The track itself was
strong enough as orig-inally designed, but it was framed into
wood beams. I believe I testified to that.
Q. So it was not adequate in the first place 1
A. Yes, it was adequate.
Q. 1.Nas the support aclequa te?
A. Now we are talking about something else. We will get
away from the track for a minute. '\Ve will get now to the
matter of supports. The supports at the end of the track were
not adequate and that is why 15 inch channels were ordered.
Q. You testified at page 29 that the six points of support
for the track were adequate f
A. No, I said the track was adequate. Let's see how it
reads. What line are you on Y
Q. Lines 6, 7, 8, 9 aiid 10.
Mr. Martin: What pag·e Y
Mr. Ashburn: 29 .

.A.. Now I understand we are off the track. The
track is all right. ·we are now at the points of
support.
Q. I am trying to find out what you are talking about. You
said the six points of support for the track were adequate?
A. I say the track is adequate. We now go to the1 points of
support.
·
Q. I understood you were at the points of support on page
29.
A. The columns are strong enough. Eliminate four points,
and we have got to talk about the other two points. The other
two pgints as shown on the architect's drawings were not although as we constructed them they were adequate.
Q. As shown on the architect's drawings they were not adequate?
A. That is why cl1annels were ordered.
Q. The drawings were not adequate 1
A. At that particular point. I will venture an opinion and
say they were not. These drawings, the way tl1ey came to us,
they came in very much of a hurry. One drawing was given
one clay and another the following day, so the arcI1itect Iiad
no time in which to properly complete his job, therefore, he
probably didn't put in tlle proper support at that point, but
later, when he found it out, he changed it. It didn't cost the
owner any more money because we figured the job originally
without channel.

page 803

~
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Q. I want you to turn back to the shop drawing
})age 804 } with the notation on it.
A. The columns¥
Q. Yes. What is the date of your alteration f
A. 7/19, July 19th.
Q. 19447
A. 1949.
Q. I mean 1949.
A. Yes.
Q. What is the date of Item No. 1 on there?
A. Item No. 1 is dated the 21st, two days later.
Q. Have you any record of when those columns were actually installed 1
A. They were installed, I would say, somewhere-I will say
roughly around August 1st, maybe the latter part of July,
maybe the 28th or 29th of July.
Q. You don't have any accur_ate record of that, you have
no field books?
A. No, we didn't keep field books for that work. We have
g-ot the time but it would not state what portion of the work
was being done.
Q. At the bottom of page 30, Mr. Mednick, this colloquy occurred between Mr. Maupin and yourself:

1

"Q. According to the architect's orig·inal drawing, at the
top, except for a place between Columns 2 and 3, it showed a
continuous roof connecting to the permanent·
page 805 ~ structure f
''A. Yes.
'' Q. After those beams were disc~rded, you say that was
never built?
'' A. The roof was never built.''
Whose task was it to build the roof as originally contempla tecl 1
A. I can answer and say I don't know. It was not ours.
Ours was only to provide steel for that roof but not to build
the roof.
Q. vVas it :Mr. Gregory's?
A. I wouldn't know.
Q. At page 46 you make some comment concerning a wind
of 52 miles an hour and say you got the figure from the
Weather Bureau, and it occurred on November 2nd. Is it not
the fact that the direction of that wind was from the west and
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the retractible roof structure was thereby shielded from the
west wind by the permanent structure Y
A. That is correct, and I can give you a lot of other readings over there, othei· various days, if you want them, what
wind occurred and from what direction.
Q. I am not interested in that at this time but only what
you said about it.
A. The direction is right and tlle wind velocity
page 806 ~ is correct.
Q. I would like to look at your bill for extras,
if you can put your hand on it conveniently.
A. It is an e~ibit.
The Commissioner: Exhibit 22.
By l\fr. Ashburn :
Q. The first item on here is, "Increase sizes of two joists
550#,'' and I g·uess it indicates 550 pounds probably Y
A. That is right.
Q. You mean they were increased beyond the size as shown
by the architect f
A. That is correct.
Q. Did that indicate a mistake in the original size selected
by the architect Y
A. I explained it in my direct testimony. Those two panels
occurred at the ridg·e. There were two instead of one which
is true in all other cases. There is only a space there of 12
feet and there were two at that point, and it is logical to assume that those two could be made lighter. I am talking about
the architect's design, and he specified them lighter.
Q. What does that figure per pound, 30c?
A. 550 pounds was just fo1· one joist. There were two.
Q. 15c then, isn't it f
A. That is. correct, and for that type of work
pag·e 807 ~ it is a very reasonable price. They are truss
work.
Q. Your next item is, "Adjustable pipe struts." They
would weigh about what, 559 poundsf
A. I can tell you, I think. That is in I1ere or there. We
don't figure all classes of work by so much per pound but
figure the amount of labor and material.
Q. Assuming it is 559 pounds, that would be about 49c per
poundf
A. Why assume f
Q.
en, give me the weight then.

,v
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A. This breakdown is on the price of that and is not a11
weight, but material and the amount of labor put in to complete the work.
Q. I want to make a comparison. If you will tell me what
it would be in pounds and whetl1er 49c is reasonable and accurate, it will serve me.

J\Ir. Maupin: It is a matter of matllematics if you figure by
the pound.
::Mr. Martin: Are you speaking of adjustable pipe struts 7
:Mr. Ashburn: Yes.
A. vVe arrive at that as follows, if you ,vant a breakdown-

By Mr. Ashburn:
Q. Give me the weight, is all I want.
A. The weig·ht will be somewhere in the neighhood of 400 or 500 pounds. I don't have it accurately. You have washers so mucl1, bolts so much, and pipe
fittings so much.
Q. Now, the steel returned on this job, specifically thos~ two
·beams, your credit allowance for those was about 7 or Sc per
pound, was it t
A. Yes, and it is too much. If I bad known it I would not
have done it. It is around Sc- per pound. We pay for steel
about 4% from the mill and about 61/:.! from stock, and we had
to take them back ~ncl make two new beams. The credit might
be too much.
Q. There is an item on this bill, "Adjustment plates for
panel movement field welding only ( shim adjustment by
others), $68.00." What does that item refer to!
A. We have been talking about it for a long time. You
ought to know.
Q. I want to identify it with what you have been talking
about.
A. Those are clips welded on to make the panels operate
one in conjunction with the other.
Q. You say, "Shim adjustment by otllers.'' ·what does
that notation mean on the bill!
A. I would have to look at that drawfog, ::M:r. Ashburn. If
you will look at this drawing, :Mr. Ashburn, showpage 809 ~ ing the item of billing, you will see over here there
are shims between this plate and that plate, and
there is a pole that connects them which means we make that
space less or more, we can get or scpara te the distances fur-

page 808

~
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thcr apart and it is known as a shim adjustment, and was done
by somebody else.
Q. When you say "shim adjustment by others," it indicates the Globe was not going to do that·?
A. This was an extra order. It didn't make any difference
to us bow mucl1 work we did. The more we did the more we
would bill for time and material furnished.
Q. Were your people there on August 15th Y
A. This drawing- is elated 8/5.
Q. Whatt
A. This drawing· is dated 8/5.
Q. And the billing w·as August 13th 1
A. The main billing was clone on the 4th. Some extra work
may have been clone later. \Ve got around to billing~ it on the
13th.
Q. All right. Mr. Mednick, at page 60 of your testimony
you were attempting to minimize the amount by which the
eolumns were out of plumb by averag-ing the out of plumbness
among· all the columns, were you not?
A. That is correct.
Q. You say the columns were out of plumb?
A. Our testimony shows they were in plumb.
page 810 ~ Q. Assuming- they were out of plumb, you cannot take the average out of plnmbness as a criterion as- to whether you complied with the code, can you f
]1ach one is required to be within the nllowance specified by
the code!
A. It is a rather insignificant thing· as far as safet~r, sta bility and everything else is concerned. I ,vas on the job myself
~n August 26th, and one of the first things I do is to size a job
up. The first thing I do is to sight the columns. You can
sig·ht them by other objects and if tl1ey are out of line you can
readily see whether they are out of line, or not.
Q. You mean sight them with some plumb point¥
A. With an adjacent building or adjacent column. I looked
at them and it appeared to me by an eye check they were all
plumb. It is one of the things I do when I go to a job.
Q. Mr. Mednick, I believe you referred to the necessity for
ndditional bracing of tl1e track at the ends as being a job condition which, when found to exist, was taken care of by steel
support attacl1ed to. t]1e wooden structure?
A. I don't think you understood me· rig·ht.
Q. ,vhat did you say concerning it 1
A. Referring to that thing as a job condition, I mean stiff-
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ening of the wood beam by the channel as being a job condition.
Q. You mean the necessity for stiffening the
}Jage 811 } wood beam by the steel panel was a job condition f
A. No, but when you apply that steel channel
to the wood beam which it is supposed to stiffen.
Q. Stiffen the wood beam f
A. That is right. They act as a composite beam.
Q. What I don't understand is why you say it is a condition
that first came to anybody's attention during erection. Why
was it not discovered initially by the architect¥
A.. The desig11 and drawing·s showed no track supported by
a wooden beam, but it was later discovered. I don't know
wliether the architect didn't have time to put it in. The channels were sent out to the job as extra. Whether there were
more holes punched in them than required, I don't know, because the wood beam was hidden between two facia boards.
·we provided two lines of holes spaced at two foot centers.
The top line of holes was 3% inches from the top of the channel, and then we had from that centee longitudinally from the
one below 8 inches above the 31h inches. That explains why
some of the holes were left and not filled with bolts. There
would be no use in putting bolts through a f acia board not
carrying anything.
Q. Diel you contemplate when the job was completed as designed that the channel bolts, nuts and all were to be left exposed f
page 812 } A. Yes, sure. ·what will you do with them?
Q. I wouldn't know. I am asking you if that
·was your intention.
A. I was puzzled for a minute. l\foybe you could put caps
on them if you have the money to spend for it.

Mr. Ashburn: I believe that is all, if the Commissioner
please.
And further this deponent saith not.
l\Ir. Maupin: "\Ve rest.
Thereupon, the taking- of further testimony in this matter
was adjourned to November 14, 1950, at 10:00 o'clock A. M.
page 813

~
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The taking of testimony in this matter was resumed at
10 :00 A. M. on the above date, pursuant to adjournment.
Present : Same padies as heretofore noted.
C. P. NEWBERN1
called as a witness on behalf of the complainants, having been
first duly sworn, was examined and testified in rebuttal as follows:

By Mr. Ackiss:
Q. Mr. Newbern, have you been connected with the Surf
Beach Club?
A. I have been there 12 years with them.
Q. In what capacityT
A. I was watchman in the summer time and caretaker in
the winter.
Q. About a· month ago did Mr. Kane come to the Surf Beach
Club for any purpose' .
A. Somewhere about the first of October, I think, he was
down there.
page 814 ~ Q. Who was with him f
A. That gentleman over there ..
Q. Mr. McGaughey?
A. Mr. McGaughey.
Q. What was the purpose of their visit f
A. To look after these-what do you call them, columns f
Not columns but girders ..
Q. Located at what part of the structure!
A. The ones that goes around the whole deck..
Q. Did you see the inspection made 1
A. He took out some stoppers and tried tl1em, the ones the
bolts went through.
Q. That is the facia board that they tried to see, is that
what you are talking abouU
.A. Yes, sir.
Q. Did yon see them take the stoppers ontf
.A. Yes ..
Q. "\Vhat method did they employ to see whether it did go
through¥
·
A. They didn't say.
Q. What did they dof
A. Just took the bolts that went througl1 ..
., Q. What did they find?
A. I think they found all solid. Didn't you, Mr. Kane..
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~

The Commissioner: Just answer his questions
and don't ask Mr. Kane.

By Mr. Ackiss :
Q. Do you know what was between the facia board, behind
it?
A. 4 x 12.
Q. Is that a steel or wood girded
A. It is wood.
Q.
ere you there during the time that these steel girders
were being erected!
A. Yes, I think I was, some of the time.
Q. And the sliding roof that has been referred to here l
A. Yes.
Q. Did you notice any braces that ran from the steel sliding
roof to the west attached to the wooden structure 1
A. Yes, sir.
Q. Will you tell the Commissioner what was the condition
of those braces f
A. I didn't see any, only the braces.
. Q. Did you see any of them pulled out!
A. No.
Q. These braces that were connected, did they go all the
way through the facia board of 2 x 12 or 4 x 12 that you described t
A. Bolted through, yes, sir.

,v
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~

Mr. Ackiss: I think that is all.
CROSS EXAMINATION.

By Mr. Ashburn:
Q. Mr. Newbern, you talk about a visitA. You will have to talk loud.
Q. You were talking about a visit clown to the Surf Club
by Mr. Kane and Mr. McGaughey on October 1st of this year?
A. I didn't say October 1st. I said the first of October.
Q. You mean the early part of October 1
A. Yes.
Q. Of this year 1
A. Yes, sir, this year.
Q. That was about a month ago or a little more?
A. Yes.
Q. You say they wanted to look at-

,
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A.
Q.
A.
Q.
tible

The girder.
The wooden girder 7
Yes.
"\Vas that the same wooden g'irder to which the retracroof structure had been tied in at one time f
A. Yes.
pag·e 817 } Q. How did they go about the looking at them?
A. Pulling the stoppers out where the bolts
went through.
Q. The girder was not exposed, was it?
A. No, only the beam that is exposed tlmt sets on the post.
Q. The space they had to look through was the size of a bolt
hole¥
A. An inch thick, an inch a round.
Q. It would be about an inch in diameter?
A. Yes.
Q. They peeped through the hole to try to find out what the
condition of the existing girder was 1
A. They had a probe about that long (indicating), and
probed through.
,
·
Q. Did you make some comment at the time, or did you say
something about the girded
·
A. No, I only told him what size it ,vas, 4 x 12.
., Q. Mr. Newbern, what did you say to l\fr. Knne and l\Ir.
McGaughey about the wooden g-ircler ]mving rotted several
times and had been replaced?
A. Yes, it has.
Q. You so told them on the occasion of their visit?
A. What?
Q. You told them that on the occasion of their
page 818 ~ visit?
.
A. The year after the war J\fr. Lindsay put new
girders all the way around.
Q. Is that the last time it was done 1
A. Yes.
Q. How many times in the 12 years you have been t11ere
]Jave they rotted and been replaced?
A. During the war Mr. Jack Kane-Mr. Valentine patched
them.
Q. How many times liave they been patcl1ed or replaced?
. A. Patched once and replaced once.
Q. Patched once and replaced once t
A. Yes.
Q. What is the nature of the piece of wood that is called the
built up member, do you know?

Surf Realty Corporation v. James J. Standing, etc. 535
John B. McGaughy.

A. No.
Q. You don't know what.that is¥
A. No, sir.
l\fr. Ashburn: All right, sir; that is all.
Mr. Martin: No questions.

And further this deponent saith not.
Mr. Ackiss: We rest, Mr. Commissioner.
page 819 } Mr. Martin: We rest.
Mr. Ashburn: I want to recall Mr. McGaughey
and ask him some questions about the testimony given by Mr.
Mednick and Mr. Carter.
The Commissioner : . All right.

JOHN B. McGAUGHY,
recalled on behalf of the defendants, was examined and testified in rebuttal as follows:
By Mr. ·Ashburn:
·Q. Mr. McGaughy, in your prior testimony, in a report
which you filed, you made some observation concerning the
built up member having pulled away from the permanent
r.;tructure where brace P-1 from the retractible roof was attached to the permanent structure, as I recall it. Do you re·
member thaU
A. Yes.
Q. Can you refer to it in your report as filed f
A. I said in the report, "Column Brace P-1 to Column C-2
is not securely fastened to the existing structure and tho
wood beam it is fastened to has been pulled loose from the
existing structure and offers no lateral support to
page 820 ~ tlie steel work.''
Q. Is that the condition which you then found
when you made your inspection?
A. Yes, that is correct.
Q. I want to make it perfectly clear as to what had pulled
loose. Mr. Carter referred in his testimony to bolts. What
did you find had pulled loose 1
•
A. This built up girder or facia board, whatever it is, in
that particular assembly. There is a wood girder or wood
support that was a part of the existing club. They had fastened Column Brace P-1 to that member. The column brace
had pulled loose from the member which was a part of the
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existing structure. That is the wood member that had pu11ec1
loose from the structure of which it was a part. It was not a
question of the bolts failing.
By the Commissioner:
Q. '\Vhich would indicate that tlie wooden piece had pulled
loose from its foundation t
A. There was a beam holding part of the balconyQ. I don't understand what it had pulled loose from. To
what was it connected 1
A. It was a part of the existing structure.
Q. It rested on uprights 1
A. Yes.
page 821 } Q. Aud had pulled loose from them°!·
A. It had pulled loose from the joists in the
ceiling so it was free to move. In other words, it lost its lateral support and moved with the structure, didn't hold rigid
with the building. ·

Bv Mr. Ashburn:
"Q. In the testimony on behalf of the Globe Iron Construction Company, both Mr. Mednick and some of his employees
testified tl1at when they left the site where the work was performed the beams were plumb. Mr. Carter testified at page
696 that he believed the beams were damaged in carrying
them to the job or during erection, and he attempted to
thereby account for the fact that they were not in plumb. I
want to ask you whether, if the beams were plumb after they
had been put in place in the structure, it would indicate they
were not damaged in transportation to the job site or in erection¥
A. I think you are referring to columns instead of beams;
is that correctf
Q.. I was referring to columns, yes.
A. That would indicate to me, assuming Mr. Mednick 's
testimony and that of his employees is correct, that the beams
could not have been damaged during erection or in delivery
to tlie site. If they were in good condition when they left the
job they must have been in good condition when they were put
in or else his testimony is wrong.
page 822

~

The Commissioner: Are you 1·eferring to being out of plumb or bowed f
l\fr. Ashburn: · I suppose, referring to columns, the word
bowed is the accurate one.
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Bv Mr. Asl1burn:
~Q. Is that right, Mr. nicGaughy7
.A. Yes, sir.
By the Commissioner:
·Q. As I understand it, bowing would be bending or misalignment of the columns themselves, and out of plumb would
he out of position!
A. Yes. Ju other words, the testimony of Mr. Mednick,
l\Ir. Eason, and one other of his employees, I don't remember
his name, was that the job was in good condition, that all colmnns were plumb and straight, but Mr. Carter on the other
hand said they were bowed.
Q. And said it could have happened when they were unloaded Y
A. He said that is the only way he could see it could possibly have happened.

Mr. Maupin: He said if it was bow·ed it may have been
caused that way. He didn't say it was the only way it could
possibly have been caused. Look at page 698.
By Mr. Ashburn:
Q. l\Ir. McGaughy, on page 705 of the reporter's
page 823 ~ transctipt Mr. Carter attempts to go into some detail as to how he arrived at the live load on the
roof. "\¥hat comment have you to make on his opinion concerning that!
A. The live load on the roof as arrived at by Mr. Carter has
been done by the Imperical formula. The formula probably
is all right as far as it is carried, however, there are certain
other conditions that enter into it. The first thing in the
formula is the conditions are very inexact to start with, and
the second thing is he doesn't consider the entire picture.
Assuming he might have been right for his downward load on
the roof, in addition to that you have to take into consideration the fact that you can also develop suction from the underside which increases the load. In one of the most recent
studies on that,· which is the Committee report of the American Society of Civil Engineers, they said-

l\fr. Martin: I object to that as hearsay.
Mr. Maupin: ,ve object.
The \Vitness: This is not hearsay.

•··')/.".".(."'"A'].","."(
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1\Ir. l\Iaupin: It is hearsay.
Tho Commissioner: The objection is made and registered.
Bv the Commissioner:
·Q. You are referring now to a report which is the testimony
of the Committee and not yours 1
page 824 ~ A. That is correct.
Mr. Martin: May our objections continue throughout this
whole line without being repeated 1
The Commissioner: Is that satisfactory, :Mr. Ashburn"?
Mr. Ashburn : Yes.
·· ·--\

A. '' vYall surface opei~ or said to be open or broken open,
an internal pressure of 12 pounds per square foot of internal
suction of nine pounds per square foot can be developed with
internal suction of nine pounds.''
Bv Mr. Ashburn:
"'Q. Your comment is that Mr. Carter has not taken that factor into account?
A. Yes. If you add that to it it makes a condition, using
his figures, hig·her than what I have used in my report.
Q. Mr. McGaughy, 1\fr. Carter, in commenting on the
method used by you in determinig this retract-ible roof structure was not sufficient for the safetv factor involved in the
use for which it was intended, sai<l
page 707 that you had
use<l a fiber stress of 5275 inch pounds, and that if you had
taken an H beam into consideration vou could have had an al]owable fiber stress there of 7700 pounds. ,vhat is he talking
about there, tell the Commissioner 1
A. The comment in regard to this particular
page 825 ~ question is the fact that this H beam is welded to
the channel. That, as 1\fr. Mednick has stated, has
~ome stiffening effect on the channel. It is a channel to start
with. In any particular theory, if you take into consideration
the full use or effect of this H beam being ·welded to the channel you can build up, as Mr. l\Iednick previously testified, a
section modulus in excess of that for the cliannel alone. In
other words, your loa<l range on section modulus would be
approximately 63%, and I think }Ir. :Mednick 's view and our
~nvestigation shows approximately the same thing. Taking· a
29 foot 6 inch span the condition is still approximately the
same as previously outlined by us. On a 29 foot 6 inch span

at
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you have a required section modulus of 98.8 inches cube,
whereas the actual section modulus, including the small H
beam, would be 63.5. In somewhat of an anxiety, I suppose,
to get the most out ofMr. Maupin: I object to that. vVe don't care for your
comments. You are testiying as an expert.
By l\fr. Ashburn:
·Q. Make your comments concerning the deficiency in Mr.
Carter's method of calculation, if any.
A. In arriving at the unit stress, to use the full stiffness
of the built np member, they combined the width of the channel and the H beam to make the total width instead of 3.95
inches 6.2 " itl1 the cha11r1el alone. If )~Ou ,vant
page 826 } to use the combined widths of this composite member you have to use by the same token the avernge thickness of that portion of the member in every calculation by taking the thickness of the channel and disregarding
eompletely the thickness of the small H beam, which to a large
extent will nullify whatever gain you get.
1

Bv the Commissioner:
WQ. Because of the slightness of the member?
A. Because of the slightness of the member.
Bv l\Ir. Ashburn:
..Q. They mentioiled the member as being a four inch H member. "\Vhat is it actuallyi
A. On that particular point I don't 1""11ow whether it is a
typographical error, or not. It is 2.25 inches, what the previous testimony shows.
Q. In his testimony 1\fr. Carter, at page 718 said the wind
blowing against the structure at 2100 pounds, 2/3 of this load
would be vertical and 1/3 horizontal. In your opinion as an
expert, is that true, or not f
A. I don't see how it could be true. From the loss of
statics, for the structure to be in equilibrium the same horizontal force and the same vertical force, some of the moments
would be at zero.
Q. Some of the moments would be at zero?
page 827 ~ A. Some of the moments had to be equal to
zero-each one has to be equal to zero. It goes
without saying that wind is horizontal and not vertical. To

r·-~
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oppose any wind force you have to develop equal horizontal
force to combat it to keep the structure in equilibrium. In
the same manner, if it is vertical force, you combat the horizontal force with it.
Q. There was a great deal of difference between yourself
on the one part and Mr. Mednick and Mr. Carter on the other
part as to whether Formula 23 or Formula 22 from the handhook of the American Institute of Steel Construction was the
proper formula to be used by an engineer or architect in determining the size of members in this structure which would be
sufficient to do the job for which the structure was intended.
As I recall it, both 1\fr. Mednick and Mr. Carter attempted to
demonstrate Formula 23 ·which was the correct formula. What
have you to say on that subject f
A. I don't see how Formula 23 could be the correct formula.
Q. ·wm you say it is not, in your opinion as an engineer?
A. I would say it is not, and my investigation since they
have made that statement has led me to believe that my first
opinion was absolutely correct. I have been to great lengths
to verify it because I was surprised to hear them
page 828 ~ make the assertion. I contacted the American
Institute of Steel Construction-

1\fr. l\Iartin: ·we object to hearsay.
Mr. Maupin: We object to it. They are not here for cross
examination.
By :Mr. Ashburn:
Q. You say that Formula 23 would be the correct one f
A. Yes.
Q. Explain to tlie Commissioner what different results are
obtained from using Formula 23 as compared with Formula
221
A. Formula 23 cuts your deflection which would be four
times more than what you find in formula 22.
Q. Which in practical terms means what?
A. "\:Vhich means, after an examination of what I have said,.
thnt cut divided by four, the deflection that I have stated in
the colmpns would have a change, of course, quite a drastic
change. It also cuts the stress in half.
Q. Formula 23 cuts the stress in half T
A. Yes.
Q. The nse of which formula gives the greater safety factor
to the structure f
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A. The use of Formula 22 naturally. I can demonstrate
that.
Q. Can you make any demonstration of that
page 829 ~ subject to the C01nmissioner T
A. I think so, yes.
Q. Please do so.
A. I won't attempt to use a scale on this because we arc
looking for something in one case that is four times as great
as it is in the other. According to the testimony tlevelopcd
by Mr. Mednick, anyone of these (indicating) would represent
a cantilever beam.
Q. You refer to whaU
A. These round projecting sticks.
Q. On the wooden model you are presenting!
A. Yes.
Q. All right.
A. ·with that weight on the end of it, I don't think anyone
can question that is Formula 22, and if we put these weights
on you can see approximately the amount of deflection. If
necessary I can measure it later on. There is no question but
that this is Formula 22.
Q. You have a wooden model in place with a two ounce lead
weight extended at the outer end at each wooden stick which
represents the column 1
A. Yes.
Q. ·which you say in its present condition represents the
application of ]formula 22 Y
A. That is right.
page 830 ~ Q. And the beam or column has a certain
weight, constant weight 7
.
A. Yes.
Q. Proceed.
A. If we take these weights off and tie these three members
together, which I have a member here to tie the three together
,vithQ. You have now tied the outward ends of the three sticks
together?
A. Yes.
Q. ·with an additional wooden member, and the structure
in its present condition represents the strncture as erected,
the channel tying the three members together?
A. Yes, and they are no longer free in every direction.
They are tied in one direction.
·
Q. vVas that the condition of the struc~ure as erected f

/-~
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A. Yes, to some extent. That is of course, subject to modification. This does represent the fact which has been stated
here that when tying these members together at the outer ends
they no longer act as free cantilever beams. I maintain, and
I think you can see, that by my putting the weights on them
110w it is going do,vn just as far as it was the first time and
may be slightly further. It certainly is not going down near
1/4 as far as it was before, which is what has been claimed in
the previous evidence.
page 831 ~ Q. By Mr. Carter and Mr. :Mednick¥
A. That is correct.
Q. If I understand you, according to Mr. Me<lnick's and
){r. Carter's testimony, they contended the effect of tying
the three columns together was to cause them to deflect only
1/4 the extent as if they ,vere free¥
A. Yes.
Q. And you say as an expert engineer· that isn't the fact,
technically or scientifically, and that this mo<lel demonstrates
the reason for that?
Mr. Maupin: I object to the form of the question. Mr.
Ashburn is testifying and asking the witness to corroborate
him. The witness has already stated what he has to say, and
Mr. Ashburn is making a speech and wants him to corroborate him.
Mr. Ashburn: I will suspend speech making and change it.
By Mr. Ashburn:
Q. Do you, or not, say as an expert engineer that their conclusion about the matter is incorrect?
A. Their conclusions are definitely incorrect.
Q. Do you, or not, say that the model which you now present to the Commissioner demonstrates your statement that
Formula 22 is the correct one to have been applied
page 832 ~ by an engineer or architect rather than Formula

23Y
A. That is correct.
Mr. Ashburn: If the Commissioner please 1 I would like
to offer the model and the elements wI1ich compose it in evidence to be received in the same manner that-the model which
was offered by Mr. Carter was received.
The Commissioner: May I ask Mr. McGaughy some questions about it f
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Mr. Ashburn: Yes, sir.
Bv the Commissioner :
"Q. That model you have presented, Mr. McGaughy, appears
to be composed of two boards approximately three inches,
fastened together so as to make a right ang'le longitudinally,
and there are three round pieces of wood which extend out,·vard parallel or nearly so to the lower board before you put
the weights on.
l\Ir. Ashburn: Do you not mean perpendicularly!

By the Commissioner:
Q. Perpendicularly to the lower part, and later you have
tied those together by putting a piece with holes in it on the
end. What do the two three inch boards represent?
A. Merely a support to hold these parallel pieces in position.
Q. What do the three round pieces that extend outward represent?
·
11age 833 t A. The three round pieces referred to, if you
want to ref er it back to the structure, three columns, or if you want to refer to general engineering practice
they would refer to cantilever beams.
Q. You tie them together to illustrate the cantilever beams t
A. To illustrate Formula 22, how Formula 22 actually
works in practice.

The Commissioner: That will be Exhibit 81.
Bv Mr. Ashburn:
·Q. Mr. McGaughy, Mr. Carter stated that the required section modulus of a four inch pipe column was 2.28 cube, and
the actual section modulus was 3.2 inches cube. Did he, or
uot, claim those figures were based on Formula 23 when using
only 1/3 of the actual load that existed in the structure?
A. My understanding of his figures is they are based on
:b,ormula 23, and from his testimony he was using that against
the actual load by trying to put it in a vertical plane.
Bv the Commissioner:
·Q. You don't question the calculation in the use of the formula, but merely the assumptions he draws 1

...} . ...!
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A. I am not attempting to question the calculation one way
or the other.
By Mr . .Ashburn:
Q. Mr. Mednick and Mr. Carter both testi:fiecl
page 834 ~ that Formula 23 was popular in the profession.
Is that the fact, or noU
A. From my investigation, it is not. I checked with the
Building Inspector's officeMr. Martin: I object to that as hearsay.
Mr. Maupin: That is hearsay and we object.
Mr. Ashburn: It is not. He made a statement of fact that
it was commonly used.
Mr. Maupin.:. He can say what he thinks about it but not
what the Building Inspector and other people think about it.
If you want to do that, bring them here so that we may cross
examine them.
Mr. Ashburn: I believe the answer goes in..
The Commissioner: It seems to me that when he is quoting
the Building Inspector, it is getting into hearsay.
Mr. A.shburn : Very well, sir. I won't put it in.

Bv Mr. Ashburn:
..Q. Have you inquired on that subject of the American
Institute of Steel Construction 1
Mr. Martin: Same objection ..
Mr. Maupin: We object on the same grounds.

A. I have ..
page 835

~

By Mr. Ashburn:
Q. ·what is your testimony as an expert as to
whether it is popularly now in use or commonly in use!
A. It is not commonly in use.
Q. Is it an approved one Y
A. It is not an approved one and not usecl in such a structure as this. It is theoretically a formula which is not used
in practice. If I may add, the older steel handbooks do not
even list it. For instance, the Carnegie handbook does not
show it..
:Ur. Martin: We object along this whole line as stated..
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The "\Yitncss: I can put the handbook in, if you like.
Bv Mr. Ashburn:
~Q. In his testimony Mr. Carter stated concerning l1is fhst
conference with you that, as you were preparing to leave Mr.
Spigel's office, you said in substance that as far as you cou]d
see from the result of your examination the only serious
thing on the job was the four inch pipe columns which hud
been used in lieu of the six inch pipe columns. Is that corred, or not f
A. It is not correct.
.
Q. Diel you at that time point out to him the deficiencies in
this structure 1
page 836 ~ A. I pointed out some of them. At that time
the report was in its preliminary stage. I felt
that the structure was, the dei;ign of the structure was, serious enough that I should at least tell them my conclusions and
jf I had erred in my calculations or observations it would give
them a chance to correct them before we prepared the final
report. I so stated at the time. Since they didn't care to
make any suggestion to me or corrections in the report at
that time, I waited and gave them several weeks, and since
I never heard from them I went ahead and prepared the final
report.
Q. Mr. Carter stated that Formula 28 met with tlie approYal of various City and State authorities. ·were you able
to find any City or State authorities with whose approval it
mett
.A. No.
Q. For use in this kin<l of structure t
A. I could not.
Q. Mr. Mednick stated that the increase of the span length
from 26 feet to 29 feet 6 inches had very little effect on the
section modulus, and the section modulus would only increase
in direct proportion. Is that correct, or noU
A. I think :Mr. Mednick stated the1:e that the section modulus was increased in direct proportion to the span length.

page 837

~

l\Ir. Maupin: ·where is that testimony?
Mr. Ashbum: Page 787, lines 23 to 25.

The \Vitness: Actually that will increase his squares of
the span.
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By Mr. Ashburn:
Q. Is that a different result from the one he stated?
A. Yes, it will make some difference. If you square two
numbers and compare the proportion it is entirely different,
the proportion is much higher after the numbers have been
squared.
Q. You have already stated that the deflection is four times
as great using Formula 22 as if Formula 23 was used. What
is the difference in the moment?
A. The moment in Formula 22 is hvice as high, twice as
great.

Mr. Ashburn: You may inquire.
,I

A

Bv the Commissioner:
-Q. Mr. McGaughy, I would like for you to elaborate a little
on your statement earlier in your testimony that it made a difference, suction from underneath. It is not quite clear to me.
A. I will go into a little explanation that might seem irrelevant to start ,vith, but I think it will prove the point. In wind
pressures not only do you create a direct pressure when you
blow wind against something on one side, but you create a suction on the other side or a vacuum. That is what makes an airplane_ able to fly. The same thing occurs in a
page 838 ~ building. Not only do you have a direct force of
wind on one side but you create a suction on the
other side, or to the converse.
·
Q. You were speaking of it in relation to wind pressures 1
A. Yes.
The Commissioner:
Maupin.

I understand tliat.

All right, l\Ir.

CROSS EXAMINATION.
By l\Ir. Maupin:
.
Q. "\Vhat pound live load did you take for your calculation,
!fr. l\IcGaughy, 22, didn't you·f
A. For the rooft
Q. Yes.
A. That is correct.
Q. Wbat is the permissible pound live load prescribed by
the Norfolk City Code f
A. 20 pounds.

. .:t ~-- (::, . .:. ,.<,·---.-:·
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Q. Is it any higher at Virginia Beach by any Code that you
know off
·
A. I would say that conditions given in the Norfolk Code
would be higher.
Q. You would say what T
page 839 ~ A. Conditions outlined in the Norfolk Code
would be somewhat higher.
Q. You just said the Norfolk Code permitted a 20 pound
live load t
A. Excepf uncler certain exposed conditions.
Q. What exposed conditions? .
A. Such as an open front.
Q. Where did you find it in the Code that would make it any
higher at Virginia Beach than here T
A. On page 162 of the Building Code of the City of Norfolk
it states:

r-

''No allowance shall be made for the shielding effect of
other buildings or structures.''

It g·oes on to say :

.--

'' If the building or other structure is on a promontory or
in any other location considered by the Building· Official to be
unusually exposed, higher wind loads may be specified by the
Building Inspector.''
Q. That is horizontal wind load against a wall, is it not 1
A. It applies to all loads.
Q. .A wall, but not an open structure, is not that the fact T
What you are talking· about applies to wind pressure against
awalU
A. You also have wind pressure on the roof.
page 840 ~ Q. Assuming you have got the roof open. Your
roof is -closed at the time you have got a heavy
wind loadY
.A. Yes.
Q. So it is an entirely different thing. You have got a 20
pound wind pressure specified by the Code and have increased
it to 22, or 6-2/3% m_ore than the live load specified by the City
Code?
.l\.. I would like to make a comment since you have raised
the question as to the reason I use 22 pounds. In my talk with
].\fr. Carter he said they designed the structure for a 30 pound

,. __ · ... ··. ··-.~ .. · · - ' - · -
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live load. I calculated the panels weighed 30 pounds and I
took 8 from 30 and used 22 for the roof.
Q. The 20 pound live load specified in the Norfolk City
_Code takes into consideration the possibility of snow weight
on the roof, too, does iU
A. I would assume so.
Q. And the snow comes in the winter time. Is it your idea
the roof would be left closed, and I mean extending over the
whole area, in the winter time or would be retracted t
A. There bas been quite a bit of testimony on that subject
here. I am not prepared to say what the original idea was.
Q. Do you see any point in keeping the roof closed ":,hen the
Surf Club is not in operation when there is a pospage 841 ~ sibility of a snow load on it 1
A. Yes, because from the few times I visited it
the most acute thing they lacked was room for storing anything. The downstairs space would be a great advantage to
them.
Q. Before you put the retracted roof on there was no storage place in tllere f
·
A. Yes, the indoor dance floor.
Q. If you clidn 't use the dance floor for storage purposes
and the roof is retracted, there would be no snow load would
tI1ere 0I
A. That is reasonable.
Q. You assumed a vertical curtain in your direct testimony,
did you not Y
A. Yes.
Q. You assumed the curtain would transmit winds or wind
pressure against the columns averaging 27 feet apart without
the addition of framing which was transmitted to the columns; is that correct 1
A. I would like to clarify that.
Q. I would like for you to.
A. The use of vertical curtain is in the case of this testimony a term. One reason I used it was because, from previous testimony, the curtain in any other position would pull
the track out of line, and I had to figure some means within
reason for the structure to be enclosed. Whether
page 842 ~ I think a vertical curtain is the proper method to
enclose it, that is another story.
Q. I ask you if you didn't assume a vertical curtain in ·your
calculation f
A. I assumed a vertical surface to transmit the load.

..-.....
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Q. Those six inch diameter steel columns are 6-5/8 incbc~
outside diameter and % inch thick, are they not?
A. I would have to refer to it.
Q. There is testimony to that effect. ·wm you assume that.
is correct 1
A. I would assume tliat is very close to being correct.
Q. You found from your calculations that the columns
would have excessive bending and have insufficient section
modulus; is that right¥
A. Yes.
Q. You are basing your testimony, I believe, on winds from.
70 to 90 miles per hour; is that rig·ht?
A. That is right.
Q. Have you any engineering- data as to loads and stresses
that this curtain with string·R, small pulleys, eye bolts and expansion bolts ,vith its 3/4 inch pipe at the bottom and top
could withstand winds at 70 to 90 miles per houri
1

./l
::.?
''J

;

page 843

~

Mr. Ashbum: You ai'e asking· if he l1as imy
data. to show!
Mr. Maupin: Yes.

A. I showed vou one that there was enough pull developed
to pull the track out of line from the testimony given here. I
happened to have a piece of canvas and I will be very glad, if
anyone wants to, to hold on to it, any two men in this room,
and it is only six inches wide.
Bv 1\fr. Maupin:
·Q. Could that canvas, secured as it was, or as you assume
it was, withstand winds at 70 miles per hour or 90 miles per
hour or anything approaching that figure without tearing
loose! If you have any figures about that I would like to see
them.
A. As I said previously, in the first place I have never seen
the canvas secured under any conditions.
Q. You are making· your calculation on a theoretical proposition you liave never seen 1
A. I made mY calculations on an enclosure for the building,
whether canvas, wood, steel or anything else, that will carry
20 pounds. Any structure tliat is a good structure, you have
to put a curtain on the side that won't push it over, and if it
does it is no g·ood.
·
.Q. What I am trying to get at is this: Here is something
you had never seen, according to your admission before ar1cl
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this morning. Now yon are assuming a wind of 70 to 90 miles
an hour on that curtain that would be transmitted
1mg·e 844 ~ to the structure. I want to know whether you
have got any figures to show what load the curtain would take without tearing loose and going into Back
Bay or some other place with a 90 mile an hour wind load or
any other load. Do you know what wind load it would take
before tearing awayt
A. It depends upon so many factors that it would he silly
to even try to answer the question. I can say it would transmit enough lo~d to pull tl1e structure out of line.
Q. As a matter of fact, ~:-ou now know the curtain did bang
at an nngle and not vertically, don't you f
A. That is correct.
·
Q. You didn't know that until you got into the testimony
herel
A. I knew enoug·h to realize it would be impossible to use
the curtain at an angle.
Q. It would be impossible to use it at an angle?
A. That is right.
Q. Didn't you bear the testimony of the awning people 7

A. Yes.
Q. That the bottom of the curtain was 12 to 15 feet east
from what would be its vertical position?
A. I heard the testimony.
Q. That was their testimony, was it not Y
A. Yes.
Q. You didn't make any calculations based on
page 845 ~ that; you made your calculations on a vertical
hanging· curtain f
A. That is correct.
Q. Haven't you seen the eye bolts fastened in the floor at
the bottom that it was supposed to lmng to?
A. Yes.
Q. W11at did you calculate that, vertically?
A. Y cs, because on the basis of tlle calculations I stntccl
and from everything· else that bas been stated, from your side
of the testimony, still tl1e curtain could not work without pulling the structure out of line.
Q. You are talking; about a 30 foot curtain or drop curtain
that would pull it out of line!
A. I assumed that curtain to be 30 feet. I never actually
measured it. The one I am talkin!?· about is 30 foot. I think a
_drop curtain hanging vertically would not pull it out.
Q. The figures w~ have here 8hows how it was fastened.
How would you say it should be fastened at the bottom t
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A. A matter of providing anchors in concrete to fas ten it
to.
Q. What is a gin pole; is that something that is used by contractors?
A.. Yes.
Q. That is a pole that leans somewhat towards the load to
be elevated and is held in position by guy wires;
page 846 } is that correct?
A. Yes.
Q. At an angle from the pole?
A. Yes.
Q. Using· this pencil and this piece of paper here, and assumin·g the load is where this file is to be taken up by pulleys,
the gin pole would lean more or less at an angle and the guy
wires would be attached to tl1e ground to something solid
about that way (indicating) Y
A. I assume that would be correct.
Q. Depending on the load at the top of the pole is either at
a greater or a lesser angle from the vertical, you can change
the ang·le-·
A. You can change it by clrnnging the guys.
Q. Isn't it the usual practice that instead of changing the
~:uys to put pressure on the guy wires thereby pulling the pole
closer to the vertical?
A. It could be done, but I would suggest you better ask Mr.
J\[eclnick that.
Q. I am asking you.
A. I don't use gfo poles in my business.
Q. Have you ever seen it_ used f
A. Yes.
Q. If that mctl1od was used, what would be the result?
A. I assume it would work.
})age 847 } Q. It would workf
A. I assume so.
Q. The more pressure which is applied horizontally to
those wires the greater the deflection against the direction of
the pressure; is that a fact?
A. In that particular case.
Q. Those gnv lines are kept in tension and when the tension
is increased the effect is to pull the pole in the opposite direc-tion of the tension; is that correct?
A. Yes.
Q. Those guy lines could not by any possibility exert any
11ressure on t]rnt pole to make it go in the direction opposite
from the direction from which thev are fastened to the
o-round Y
~
0
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A. Would yon mind re-stating that f
Q. There is no possibility that tl1ose g-ny lines attached to
the gin pole could exert any pressure in the direction away
from tlle direction in which they were fastened to the gronndT
A. That is reasonable.
Q. W11at is the difference in effect, if any,. between this
canvas, which is at an angle that way, and the gin pole I have
just spoken of, letting· the pencil represent tile column; the
more pressure tliat was exerted from the easterly
pag·e 848 ~ direction against the canvas,. the more tendency
·there would be to pull the column to the east
rather tllan to Hie west ; is that a f actf
A. It depends upon a lot of conditions which I nave stated
before. If you are using· the angle, I think it would be con..ect.
If you are using- a vertical curtain, it is nqt.
Q. We are not using a. vertical curtain. Yon I1aven "t seen
the curtain,. but assumed it was vertical. Assuming the curtain was at an angle and the bottom was, as has been testified,.
12 to 15 feet from tl1e corner span and would lmve tl1e same
effect as the p;uy wires, the pressure exerted on the curtain
would be to pull the column towards the east rather than the
west?
A. The fact is it doesn't make any difference which way it
pulls it. If it pulls it out of line it binds the section. That is
the whole story.
Q. You wouicln 't have the curtain clown and the roof closed!
A. You would have retractiole panels extending all over tl1c
roof.
Q. You can"t conceive of the curtain fastened at the bottom
and the roof open to the sky. It is reasonable to suppose tliat
when the curtain is in one ration the roof is closed t
A. I don't tllink it is reasonable at all.
page 849 r Q. Let's assume it is for the purpose of t11e
question. Let's assume tlle angle it is at, and
assume that you Irnve got a load on your panels transmitting
to your columns from tllat roof.A. Yes.
Q. The effect of tI1e curtain being down would be to counterbalance that load from the weight of the roofY
A. I would say that actually when the roof was closed you
might have a s1igl1tly better condition than if it was not. It
is bound to have some stability.
Q. If the roof is closed then the push would be tram;mittecl
throug·h the roof panels to the west track, would it not f
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A. To the ".,.est track which would hold both loads and the
existing structure.
Q. The west track was connected to the west columns 1, 2,
3 and 41
.A. Four steel columns.
Q. They were braced against the existing structure at each
column hy four braces, P-1 an<l P-2 f
A. Yes.
Q. All right. Now, whether tlmt had pulled loose or
whether it had been taken loose it could have been made secure to the west side, could it not, so the whole roof would
have been supported at the west side f
page 850 ~ A. It would not be l1anging free in position.
Q. You have got it. That is the way it was desig1ied, ·was it not?
A. I don't know.
Q. Have you ever seen it 1
A. I have seen it.
Q. It was desig1ied to be attached to tl1e west wall of the
existing structure t
A. It may lrnve been desig·ned that way but not attached
that way when I examined it.
Q. It could have been made secure, could it, without difficulty¥ There is no reason why it could have not been- made
secure to the existing· structure 1
A. The existing structure was not capable of withstanding
any great stress.
Q. You are aware of tJ1e fact tl1e design was changed from
original steel girders, from the original steel girders. It
could have been made secure on the west side whether it pulled
loose, or not, and attached to the existing structure, could it
not i
A. I will answer the question very simply. Nothing is im:.
possible.
Q. Assuming that it was attached securely to tbe existing
buil<ling·, neither the west track nor the east track could have
movecl because it would have been held by the repage 851 ~ tractible panels to the west track, and the west
track would have been secured by the existing·
stmcture?
A. The answer is very simple, and that is if you could have
gotten the assembly retracted. Yon could not get them out,
or if you got them out you couldn't pull them back.
Q. I am taking· an assumed pressure from the east to west
columns and not wlrnt should have been. You ha.ve the enst
and west track bound together by rctractible panels and the

./..-1
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west track is secured to the existing structure, and then you
}1ave braces extending entirely across the existing structure,
have you not Y
A. If they are bound together, what is binding them together?
The Commissioner: He is assuming that.

By Mr. Maupin:
Q. It is in testimony that it is the situation. Now, the section modulus in that case required for the wind would have
been zero, would it not f
A. No, it wouldn't.
Q. What would it have been 1
A. I haven't figured it.
Q. Under lateral stress it would be, would it noU
A. You always have some lateral stress, too.
Q. Now, Mr. McGaughy, Mr. Mednick testified that with the
braces in there would be no bending· at all. Do
page 852 ~ you know, as a matter of fact, in the east track
you didn't u·et any bending whatsoever because
of the four braces there 1
A. They didn't bend because they are up against another
structure.
Q. Let's suppose the curtain was not in place when you had
a high wind, that you have no curtain there at all, is it not a
fact that the most critical condition in that condition would
be that high wind on the east track channel?
A. Yes, that is right.
Q. Now, if you used Formula 23 the section modulus for
the columns would be, the required section modulus would be,
3.50, would it not 1
A. I haven't any idea what it would be if you use Formula
23 because it is the improper formula.
Q. Suppose we use Formula 22.
A. I thin]{ I stated in the repoTt exactly what it was.
Q. It would be seven, would it 1 I think tliat is your statement in the report with no curtain there. ·
A. ·which column are you referring to?
Q. The east column.
A. Which one Y
Q. Take any you like.
A. Column 9 worked and the required section modulus was
.4.93 inches cube.
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Q. Is this a correct statement, that the section
page 853 ~ modulus is expressed by the Formula I over C,
that I is the moment of inertia of the section and
C is the distance from the neutral axis to the extreme fibre of
the section Y
A. I think that is correct.
Q. What is the moment of inertia of the composite section
of tl1e track considerinP- the upper H only as a part of the
track?
A. I don't understand the question clearly.
Q. What is the moment of inertia of the composite section
of the track considering the upper I-I only as a part of the
track?
A. According to the calculation, 609 inches. That could be
very slightly different one way or the other.
Q. Is 615 inches much out of the way Y
A. I wouldn't think so, no.
Q. What is the distance from the neutral axis to the outer
fibre to the lower flange f
A. I don't seem to have that particular piece of infonnation here.
· '
Q. :M:r. Mednick testified that was 9.75 inches. Do you have
any objection to that figure?
A. I will answer it very simply, that I haven't checked it.
It is within the realm of possibility.
.
Q. All right, sir. What is the distance from the neutral
axis to the upper flange?
page '854} A. Approximately nine inches.
Q. If 8.25 is i\fr. Mednick's testimony, do you
agree?
A. Nine is what we have.
Q. The upper flange is the critical flange, isn't it, if you are
going to take that into consideration, the composite section of
the track?
A. Either flange is critical.
Q. I will take them both. The upper flange is in compression and if you don't allow for bracing of the panels the unbraced length is 29 feet 6 inches, whic.h is right across, isn't it Y
A. Yes. ·
Q. And the required section modulus, according to you, is
how much!
A. 29 feet 6 inches t
Q. Yes.
A. 97.8.
Q. 97.87
.• i.
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A. Yes.
Q. I ask you if 70 isn't the proper one t
A. No, I don't think so.
Q. It is a matter of calculation, isn't it¥

A. No.
Q. Don't you use the formula which you state was the correct one, and I is the moment of inertia of the seepage 855

~

tion and C is the distance from the neutral axis
to the extreme fibre of the section °l
A. I have no objection to your using that if it is properly
applied, however, what we are talking· about or what yon are
asking me was there was a required section modulus, or the
section modulus required is applied by loads and has nothing
to do with the pounds pressure. I computed it from tlle loads
applied to th.e structure which required 97.8 inches cube.
Q. That takes into consideration reducing the width of tlle
top flange. I am talking about taking the width of the top
flange and eonsidering· the H as a part of the track.
A. That considers the upper H as a part of the track.
Q. And you arrive at a figure of 97.8-1
A. Yes.
Q. Have you g·ot those fig·ures in evidence f
Ar I will be very glad to put them in evidencer
Q. I ask you if you have put tbem in evidence?
A. No, because I dicln 't clleck that particular plan.

Mr. Ashburn: Do you want them in evidence?
Mr. :M~aupin: He has already testified to them. They are
in evidence. I would like to have Globe drawing- 5144-2.
The Commissioner: Do you know the nrnnber of tlle ·exhibit?
page 856 r Ur. Maupin: No.
The Commissioner: Wbat is the number!
Mr. Maupin: 5144-2.
By Mr. ~f:aupin ~
Q. Mr. McGaughy, will you look at this exhibit No. 27, part
of Exllibit 27, which is G-lobe Iron drawing 5144, Sheet 2'.
Docs that show here whether the existing roof is ·above or below the west track?
A. The existing roof f
Q. Of' the permane11t structure at the time of construction "l
A. This cloesn 't show it, but I assume this to be the top of
the new roof which means it would be slightly above·.
Q. To what extent at the high point would it be above!
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A. It looks like maybe the thickness of the channel.
Q. This represents the roof of the existing structure t
A. Yes, right here (indicating·). In other words, the top
of the new roof and the bottom of the track are apparently on
the same line.
Q. Does this not show that tl1e track is on an average uf
three feet above the roof r

Mr. Ashburn: Above the roof of the permanent structutef
l\fr. Maupin: Yes, that is what I am talking about.
page 857

~

A. In most areas it is above it may be as much
as three feet.

By Mr. :Maupin:
Q. At the bottom of the track channel the load under that
track channel is shown as 110'-4V:/', and the bottom of the
track channel at the ridge is 115'-4%"?
A. That is right.
Q. And at the top of the track channel at the ridge is 116'10-9/16" ; is that righU
A. Yes.
Q. And it gives you an average of about three feet above,
does it notf
A. Roughly, yes.·
Q. So that if there were a wind from the northwest there
wotild be no protection of the channel from the existing structure, or from the southwest?
A. There is some protection, yes.
Q. The track channel would be exposed, would it not, abo-ve
the height of the existing· structure f
A. You would have the surtounding buildings.
Q. You testified some time ago in on~ of these l1earings
when the wind velocities were brought in question that on
November 1, 1949, there was a wind of 52 miles per hour, that
the wind was f i-om the southwest and the track was protected
from that wind by the existing structure 1
A. I don't think you can show me where I testipage 858 ~ fled to that.
Q. I think I can.
A. Maybe you can.
·
Q. And if you testified to that thnt is not a fact, is it 1
A. I think that J\fr. Mednick testified to that.
Q. You are mistaken about that, but if he testified to that
it is not a fact?

.'
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A. There is some shielding.
Q. ·what is it Y
A. In the first place, the area around the club is built up
with houses, the second thing you mention there is you have·
the bandstand that protects part of it, and third, some of those
other buildings of the club were higher than the roof.
Q. The west side of that structure was wide open from the
parking lot clean to the boulevard and across the boulevard,
was it noU
A. That is correct. You didn't ask me about the west, as
I would call it. You asked me about the southwest.
Q. And to tlle northwestA. You have buildings the same as you do on the southwest.
Q. The buildings are not on the Surf Club proppage 859 ~ erty but on other property?
A. Yes.
Q. Didn't you testify that you went down there on November 21, 1949, that there was an 18 mile wind and that the structure was two inches out of plumb on account of that wind?
A. I think, recalling the particular testimony, that with an
18 mile per hour wind it would move as much as two inches
out of line.
Q. That was blowing· from the south,vest, was it not?
A. I don't recall right now.
Q. It is in testimony it was. You won't dispute it Y
A. No.
Q. There is evidence introduced here from Fleming· on wind
stresses, that a 35 mile an hour wind is equivalent to three
pounds per square foot; is that right?
A. To answer t]1c question woulcl be just killing time.
Q. The testimony is in here. Have you any quarrel with

itY

· A. I am questioning Fleming's pressures, yes.
Q. You do?
A. Yes, to some extent. They are used from time to tin1e
but I think they are a little on the low side. Other than that
they are all right.
Q. Do you dispute the fact that a 35 mile wind
page 860 } is equivalent to three pounds per square fooU
A. I would say it is slightly more than that, in
my opinion.
Q. Assuming that to be correct, an 18 mile wind would be
equivalent to 8/10 of a pound per square foot, would it noU
A. I haven't checked it.
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Q. Suppose you do it.
.
A. I have no way to do it here. I haven't the formula.
Q. If their calculations disclose that is correct, are you disposed to dispute them t You can take all the time you want
to check it, if you want to.
A. Without going into a lot of time killing, but going ahead
and having· it on the basis of the formula I used, it would be
another dispute. I think the important thing I questioned.
seriously was the 70· to 90 miles an hour wind that would hit
20 pounds per square foot. I don't want to be arbitrary about
the thing one way or the other. I am perfectly willing to say
they are Mr. Carter's and M:r. Mednick's figures.
Q. How do you know they are?
A. That is the testimony.
Q. On that basis a 35 mile per hour wind would be equivfllent to three pounds per square foot, and a 52 mile
page 861 ~ wind would be seven pounds per square foot; is
that rigllt f
A. Assuming the calculation was made correctly.
Q. You say that with an 18 mile wind this track moved two
inches out of line. ·with a 52 mile wind from the same direction, if it exerted that much more pressure, it would be nine
times more pressure and it would move the track 18 inches out
of line. Is that logical·f
A. To some extent, yes.
Q. If it had moved 18 inches out of line it would have gone
over?
A. It is possible that is what pulled the braces loose.
Q. When did you see the braces pulled loose 1
A. In November.
Q. You don't know how they were pulled loose, whether deliberately, whether fortuitously, or whether the wind did iU
A. I think it is reasonable to assume.
Q. I am asking you if you know. You either do or you
don't.
·
A. It is obvious from the structure, it being pulled loose,
it could not have been knocked loose from tools or a liarnmer,
so there was some other type of foree.
Q. Did you examine the inside of the 12 foot 4 inch girder
it"was attached to to see whether it had been
page 862 ~ pulled loose?
A. The pole was not pulled loose.
Q. vVha t was pulled loose?
A. The girder from the existing structure.
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Q. That was a _structural defect of the orig.foal building, if
there was any clefect f
A. It is a structural defect possibly in the original building,.
however, not necessarily so because the original building was
not designed for bracing a movable roof.
Q. Was that wood beam pulled loose laterally, sideways, or
just twisted f
A. It moved laterally.
Q. It rnovecllaterallyf
A. Yes.
Q. Was it p·ulled loose from the post on which it rested f
A. The post moved with it.
Q. The post moved witll it f
A. Yes.
Q. How many joists was it pulled loose from, all of them!
A. I am not prepared to say.
Q. If that beam had moved as much as 18 inches the whole
roof would have fallen in, would iU
A. If it had moved as much as 18 incI1es witll the panels
back, it possibly might not have fallen in but it would have
completely bent up tlle track.
page 863 ~ Q. When you say with the panels back, you
mean in a retracted position 1
A. Yes.
Q. Now, Formula 23 pre-supposes a column secured at the
top and bottom, does it not!
A. Formula 23 pre-supposes that it is a cantilever beam.
Q. It is a free standing column that is secured at the bottom
and guyed at the other end, is it not t
A. Yes.
Q. What does Formula 22 pre-suppose ·f
A. The difference in there, if you will note some of the fine
print that goes along with Formula 23Q. Answer the question. Formula 22 pre-supposes a column that is secured at the bottom, and is free at the top encl
guyed?
A. That is merely one type of cantilever, only one type.
Q. Their statement is correct or isn't correct. I would like
to have an answer whether it is correct.
A. I think I stated it is one type of cantilever beam.
Q. That is to say, in using Formula 22 you are using it with
1·eference to a column that is secured at the bottom and free
at the top, witl10ut any security?
A. No.
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page 864

~

Q. Whv not ·f

A. Fo;.mula 22, cantilever beam, is based on the
assumption that the cantilever end is free to rotateBy Mr. Ashburn:
·Q. You are referring to Exhibit SU
A. Yes. They are out exactly as this bottom here indicates,
and they· are rotating, and the more weight I put on them the
more they bend back. Formula 23 pre-supposes no rotation
of the bottom but pre-supposes a guyed end moving in a vertical plane. That means what happens is very simple. The
only way you can move one of these beams in a guyed plane
is if I take this load here and jam it and force it against here,
and the only way it can move-tl1e only thing it can do is to
move vertically because this keeps it from rotating. As it
moves verticallv it jams against this support here and causes
the beams to become free. TJ1at is the only way you can develop moment on the encl, and develops moment on this end
as well as this end (indicating).

By l\ir. Maupin:
Q. In Formula 23 the column rotates on one axis, and in
Formula 22 it rotates on two; is tliat correct¥
A. No, it moves in a vertical plane.
Q. You said that in Formula 22 it pre-supposes it is going
to rotate. It rotates on two axes, does it noU
A. On one, which is clearly indicated there.
page 865 ~ Q. You say it doesn't rotate on more than one
axis?
A. As long· as it can rotate on one it is a cantilever beam.
Q. I am speaking· of a column which is secured at the bottom and not at the top, neither guyed nor sec~1red. I am asking you if you say it is free to rotate on more than one axis 1
A. Yes, I would say so.
Q. It is free to rotate on two axes 1
A. No, I didn't say that.
Q. Is it free to rotate on two axes 1
A. A column such as a flagpole!
Q. Yes.
A. That is right, yes.
l\Ir. Maupin: All right, that is all I want.
Mr. Ashburn: Are you through, Mr. :Maupin?
l\Ir. Maupin: I think so, Mr. Ashburn. Give me a moment.

y
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I wonder if we can have a five minute recess. I want to talk
to them.
The Commissioner: Yes.
Mr. Maupin: No further questions.

RE-DIRECT EXAMINATION.

'I

By Mr. Ashburn:
Q. Mr. :McGaughy, in theorizing about this
structure, I understood )Ir. Carter to suggest the
desirability of closing the retractible roof panels so the roof
covering would be in place over the dance floor before extending the side curtain on tl1e east side. I want to ask you what
there is in the design of this structure or in its accomplishment to prevent the roof from blowing off under those circumstances,
A. Well, uncler certain co11ditions you could develop high
winds enough to load up the weig·bt of the structure, which is
approximately eight pounds per square foot to approximately
12 pounds per square foot, leaving an unbalanced load there
of four pounds per square foot. The only thing· to take that
load is a one inch channel 011 top which I think i\Ir. l\Ieclnick
described as something like an umbrella to protect the walls.
Q. In your opinion, is that one inch channel sufficient to
-compensate for the difference in the load un<ler those conditions?
A. I woulcln 't think so, no.
Mr. Ashburn: That is all.
page 866 ~

And further this deponent saith not.
Mr. :Maupin: ·we would like to ask :Mr. Mednick a few questions about this model.
The Commissioner: Do you think you will be able to get
through in 20 minutes?
Mr. Maupin: I think so.

page 867

~

SOL :MEDNICK,
recalled on behalf of the complainants> was examined and testified in rebuttal as follows:

By l\fr. Maupin:
('

Q. You just ]1earcl Mr. l\IcGaughy 1s testimony, particnlnrly
regarding the model he introduced as Exhibit 81. I will ask
you if that portrays the existing conditions and is an accurate
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model to illustrate the existing conditions, and if your answer
is in the negative, why?
A. In my opinion, it is not. This wooden member over here
is supposed to represent the track channel. As we see it in
the model, it is not supported at either end, it is free, whereas
in the structure the track was rigidly attached to two lines of
beains.
·

::\Ir. Ashburn: I didn't understand Mr. McGaughy to testify that was supposed to represent the building. He said it
was just for illustration of cantilever beams.
page 868 r The Witness: These being the cantilever
beams, the model was free at each end, whereas
in the building tl1e channel was supported, therefore, this
model don't agree with the actual structure.
By Mr. Maupin:
Q. If this model was support.eel at the end where the weights
are attached, would there be the deflection of the spindles Y
A. No, yon would get a different result. Give me some
books over there and I will show you. In the structure you
had two lines of beams running north and south ten feet away
from the end of the track, on each end, and they supported
laterally the track channel. You see if you support this chan1iel over here you don't get the deflection you do without the
support (indicating). It is true this was a long distance, but
it is free to sway at the end and you don't get the deflection
as displayed by this model. You would g·et some bending in
here, depending· upon how the wind was blowing, and whether
on all the columns, or not, whether it blew equally as strong
on the track and columns, and you could not consider the wind
force very accurately applied at 20 pounds per square foot
over the entire area of the channel. It is not as though you
.
would apply an arbitrary force to it.
Q. In the formula the section modulns is ex-·.
page 869 ~ pressed as I over C, I meaning the moment of inertia, and C is the distance from the neutral axis
to the extreme fibre of the section, that having a distance,
which Mr. McGanghy is not inclined to dispute, from the
neutral axis to the outer fibre of the lower flang·e of 9.75 inches,
and the upper flange 8.25 inches. Considering the lower
flange, the section modulus would be what?
A. The section modulus would be the moment of inertia of
the composite section which was developed at 615 according
to my :figures and 609 according to Mr. McGaughy's :figures,
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and we are fairly in agreement on that. It would be divided
by C which is the distance from the center of gravity to the
bottom flange which is 9.75, not nine inches because your center of gravity in a section such as a track channel here used
is not in the middle because both flanges are not alike. It
moves up, and that is 9.75, and the bottom flange must be 8.25
because both must stand up to the overall dimension of the
channel which is 18 inches. If you have 9. 75 and 8.25 it gives
you 18 inches.
·
Considering tJ!e section modulus of the beam of the upper
flange, which is the critical flange in this case over here, you
would have the ·r, which is 615, divided by the distance from
the center of gTavity to the upper :fibre, which is 8.25, and by
dividing those two figures you get the axis of 74, which is the
section modulus of the track channel consideringpage 870 ~ the upper flange and using the section modulus
developed for the 29 foot 6 inch span, the required
s-cction modulus according to my figures is 70, and we have 74 .
Bv the Commissioner =
·Q. And that is against 98?
A. Yes; and the required, according to my figures, is 70.
Mr. Ashburn: Isn't this all repetition f
The Commissioner: It seems to me it is.
The Witness : No, I don't think so. I don "t think this was
brought in before, not until tl1is morning.
CROSS EXAMINATION.

By Mr. Ashburn:
Q. In talking about ExI1ibit 81 here, it is tile fact that for
simplicity in demonstrating the formula M:r. l\foGaugby has
attached at the outer end of tlle cantilever beams the elements
into which they fasten through tl1e beams rather than against
the beams and as was in the accomplished structure, has he·
not!
·
A. He has fastened these weights which I take to be wind
loads against the track channel.
Q. But the track clrnnnel in the model is not on
page 871 } the side of the column as it is in the accomplished
structure!
A. No, the track channel is inside of the column.
Q. If you put it inside the columns you will have a different
thing in the weight load t
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A. No, it would be practirally the same.
Q. Let's try it and see if it looks like it is the same, using
either of them.
A. It still would be tied.
Q. That is supposed to he the actual conditions developed
which Mr. McGaug·l1y illustrnted.
A. Look what happens w·hen we take the support away. I
say the building is supported. That is my contention. If you
don't support the ends yon don't assimilate the condition of
the building. Tbis is to portray wind loads. That is the purpose of this model, and the required section modulus at the
base of the columns, and a moment ago, in answer to a question, Mr. McGaughy said the section modulus of Column No.
9 was 4.25, I believe. That is in the notes there, and was according to Formula 22. The section modulus of Column No.
10 would be in proportion to the distance between the columns
-the distance the column takes up. Column No. 10 takes up
29 foot 6 inclies in horizontal dimension.,, not- vertical, therefore, the section modulus for Column No. 10, which is tbe column most heavily loadecl by the ,vind, according to my calculation would be somewhere around seven where
page 872 ~ we have an actual section modulus of 8%.
Q. All of which is repetition f
A. It sl1ows even bv Formula 22 we have sufficient columns
to take ca re of the wii1cl loads.
Q. Is it not a fnct that in tlw accomplishment of the architect's design, after you got into the course of erection, you
then insisted that this track channel be tied into the ends of
the existing· structure bv the addition of a piece of steel to
the wood wl1icb never was even contemplated by the design?
A. No, it is not a fact.
Q. You charged extra for the steel J
A. You said "you insisted", meaning that I did.
Q. ·who did interest 1'.fr. Carter in it during the course of
the erection f
A. He was interested in it because the beams that were supposed to stiffen it were eliminated.
·
Q. That was added as an extra to the structure?
A. That is right.
Q. The purpose of that was to try to keep the track channel
secure nt the ends f
A. No, at t11e column points.
Q. At the column points f
.
A. Yes. There was one brace for each coJnum, two members, P-1 and P-2.

(~
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Q. I was talking about the piece of steel that
was added on the north end and south end where
the track channels are attacl1ed to the existing structure? .
A. There were two lines of beams.
Q. I am not talking· about the beams but where the end of
the channel was attached to the existing structure at the north
end. My recollection of your testimony, or someone from
youi· organization, perhaps not you personally, suggested it
was necessary to add additional strength to the wood members by adding a piece of steel t
A. Yes.
Q. Who suggested it?
A. :Mr. Carter.
Q. You added it as an extra?
A. Yes, because it was not figured originally.
Q. It was not a part of the original contract?
A. No.
Q. You are so interested in this design, I will ask you once
more if your organization didn't actually design this structure1
A. No, we bad nothing whatsoever to do with the design.

page 873

Aud further this deponent saith not.
page 874

r State of Vi rginin,

City of Norfolk, to-wit:

I, Thomas H. Willcox, Comrnissionel' in Chancery, certify
that the foregoing depositions of J arnes ,J. Standing, D. vV.
Gregory, M. G. Ferrell, Bernard B. Spigcl, Sol Mednick,
Morris L. Mednick, George D. Hartley, Merle ·w. Roberts,
Cecil H. 1\Iiclgette, Georirn Minor, Warren L. Carter, John B.
McGaug·hy, Jack Kane, Richard R. Pebwortl1, N. G. Wilson,
Jr., Chal'les Oliver Hall, P. R. Eason, Jack Minor and C. P.
Newbern were duly taken and swom to before me at the time
and place, and for the purpose in the caption mentioned.
Given under my hand this 15 day of August, 1951.
THOMAS H. WILLCOX
Commissioner.
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