IN THE

Supreme Court of Virginia
AT RICHMOND

Record. No. 8198
VIRGINIA:
In the Supreme Court held at Supreme Court of Appeals Building
In the City of Richmond, Virginia, on Tuesday, March 13, 1973.

HARRY SWERSKY, ·
Plaintiff in Error,

vs.

JOHN j. McPEEK,
Defendant in Error.
FROM THE COURT OF LAW AND
CHANCERY OF THE CITY OF NORFOLK
EDWARD L. RYAN, JUDGE

Upon the petition of Harry Swersky, a writ of error and supersedeas is
awarded him to a judgment rendered by the Court of Law and Chancery of
the City of Norfolk on the 14th day of November, 1972, in a certain motion
for judgment then therein depending, wherein John J. McPeek was plaintiff
and the petitioner was defendant.
And it appearing from the certificate of the clerk of the court below
that a suspending and supersedeas bond in the penalty of $6,000,
conditioned according to law, has heretofore been given in accordance with
the provisions of sections 8-465 and 8-477 of the Code, no additional bond
is required.
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VIRGINIA: IN THE LAW AND CHANCERY COURT
OF THE CITY OF NORFOLK

JOHN J. McPeek,
Plnintiff,

AT LAW

vs.

HARRY SWERSKY,
1307 Bolling A venue
Norfolk, Virginia,
Defendant.
MOTION FOR JUDGMENT

Plaintiff hereby moves the Law and Chancery Court of the City of
Norfolk, Virginia, for a judgment and an award of execution against the
defendant herein for the sum of Twenty-Five Thousand ($25,000.00)
Dollars, by reason of the following facts, to-wit:
l. That on October 27, 1971, the plaintiff eas operating a certain
motor vehicle along Hampton Boulevard, in the vicinity of Old Dominion
University, in the City of Norfolk, Virginia.

2. That on the said date and place, the defendant was operating a
certain motor vehicle on Hampton Boulevard, proceeding from a private lot
off Hampton Boulevard in the vicinity of Old Dominion University, in the
City of Norfolk, Virginia.
3. That on said date and place, the defendant herein operated the said
motor vehicle in a careless and negligent manner, thereby causing the same
to collide with the motor vehicle being operated by the plaintiff.
4. That as a result of the aforesaid carelessness and negligence of the
defendant herein, the plaintiff was caused to suffer serious and permanent
injuries.
5. That he was caused to expend, and he will in the future be caused to
expend, large sums of money in an endeavor to be cured and healed of his
said injuries.
6. That he was caused to suffer, and he will in the future be caused to
suffer, great physical pain and mental anguish.
7. That he was caused to lose, and he will in the future be caused to
lose, large sums of money which he otherwise would have earned.
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B. That he was caused to be unable, and he will in the future be unable,
to perform his necessary and lawful affairs.

WHEREFORE, plaintiff prays for judgment against the defendant
herein in the sum of Twenty-Five Thousand ($25,000.00) Dollars, and his
costs expended in this behalf.
JOHN J. McPEEK

By

Filed November 12, 1971

4a

Is/ Dennis F. McMurran
Of Counsel
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WRITTEN STATEMENT OF
INCIDENT OF TRIAL

Harry Swersky now comes by counsel pursuant to Rule 5:9 of the
Rules of the Supreme Court of Virginia and with the consent and agreement
of counsel for McPeek and makes the following statement of certain
incidents of the trial proceedings which do not appear in the transcript of
said proceedings, to-wit:
Dr. James W. Phillips' report of january 19, 1972, was read to the jury
as part of the plaintiff's case (T. p.32). The report was not made an exhibit
and the content of the doctor's report was not transcribed and,
consequently, it will now be recited and it states as follows:
"Mr. john McPeek was first seen in this office on November 3,
1971, because of injuries sustained in an automobile accident.
History revealed that on October 27, 1971, he· was driving
motorcycle on 49th Street at Hampton Boulevard, when a car pulled
out of a service station and he was unable to avoid hitting the car. He
injured his left leg, left shoulder and left arm. He was treated and
released at De Paul Emergency Room.
Complete examination in this office revealed a contusion and
bruise of the left shoulder, left elbow and left knee. The elbow and
knee were most severe, with swelling and abrasions. Xrays of the ieft
elbow and left knee were negative for fracture.
He was treated with analgesics, advised on exercise at home, and
hot soaks, and when last seen on January 14, 1972, examination was
essentially negative.
It is my professional opinion that Mr. McPeek has, in all
probability, recovered from these injuries without permanent
disability."
Filed January 9, 1973 .

Sa
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PLAINTIFF'S EXHIBIT No.4
Raymond-Phillips Co.
James W. Phillips, M.D.
Bernard H. Raymond, M.D.
Lynnhaven Building
Tidewater Medical Building
7452 Tidewater Drive
300 I Virginia Beach Blvd.
Norfolk, Virginia 23505
Virginia Beach, Virginia 23452
Telephone 340-5223
Telephone 588-1326

John McPeek
Nov. 3, 1971

$50.00
10.00
35.00

Initial Complete Examination
Knee wrapped
Xrays and Interpretation
Nov. 10, 1971

10.00

Examination

Jan. 14, 1972

10.00

Examination

$115.00
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MR. McMURRAN: Your Honor, at this time I would like to
read the report of Dr. Phillips. In other words, I would call Dr.
Phillips as my next witness.
This is a letter dated .January 19, 1972 addressed to me as the
attorney for Mr. John McPeek.
(Said letter so read into evidence.)

MR. McMURRAN: Your Honor, we ask for the introduction of
the doctor's bill.
THE COURT: The bill will be marked as Plaintiff's Exhibit No.

4.
(Said doctor's bill so marked and filed as Plaintiff's Exhibit
No.4.)
THE COURT: All right. Let's take a brief recess.
(Whereupon a brief recess was taken.)
MR. Mc.MURRAN: I'll call the plaintiff.

**

**

**

**

**
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JOHN JOSEPH McPEEK, the plaintiff, called as a witness on his
own behalf, having been first duly sworn, was examined and testified
as follows:

DIRECT EXAMINATION
BY MR. McMURRAN:

Q John, would you state your full name?
A

John joseph McPeek, sir.

Q Where are you employed, Mr. McPeek?
A

City of Norfolk, Norfolk Police Department.

Q And what is your rank and duties there?
A

I am a patrolman with the Norfolk Traffic Bureau.
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Q
A

And how long have you been with the Norfolk Police Department?
Approximately three and a half years.

Q Where do you live, 1ohn?
A

207 Thole Street.

Q
A

Is that in Norfolk?
Norfolk, sir.

Q And are you married?
A

Yes, I am married.

Q
A

Do you have any children?
Yes, sir, I have twin boys.

Q

Now, insofar as this accident is concerned, what
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date did it occur on? Do you recall?
A It occurred on October 27th.

Q
A

Of 1971?
Yes, sir.

Q Were you on duty that day?
A Yes, sir. I was on the way to answer a complaint in the Old
Dominion area.
Q
A

What were your hours that day? \Vhat was your shift?
My shift was from three to eleven p.m.

Q All right.
You have heard the various officers describe the lanes and everything. Is that essentially correct, without repeating all of that?
A Yes, sir.

Q
A

Are there two northbound and two southbound lanes?
Yes, sir, that is correct.

Q Suppose you tell us in your own words what happened out there.
What time did it happen?
A It occurred at approximately 7:30p.m. on that day.
Q
A

What were the weather conditions and lighting conditions?
The weather condition was dry. It apparently was cloudy that day.
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Q
A

All right. And is the area lit out there'?
Yes, sir, it is well lighted.

Q

All right.
Tell us in your own words where you stopped and then what
happened.
A Yes, sir.
I was stopped at the light at 48th Street and Hampton Boulevard. I
was in the left-hand lane near the double yellow line. The light changed, we
proceeded on through.

Q
A

What kind of vehicle were you operating'?
I was operating a 1970 Harley-Davidson -

Q

All right. And you - excuse me.
A - proceeding in a northerly direction. There was a car beside me at
the time. \\' e had slowed down, or was slowing down, in the process. And the
light changed to green on 49th Street, and we proceeded on. through. And a
car just pulled out in front of me. I tried to avoid the accident by pulling
over to the right, but I didn't know where the other car was at the time. I
didn't want to jump in his lane so he would hit me.
So I applied my brakes and pulled as far over to the right as I possibly could without going into the other lane.

Q all right.
Let me ask you this: Did this occur in the

[Page 36]
intersection or beyond the intersection?
A It was beyond the intersection.

Q All right. How far beyond the intersection would you say, john?
A

Approximately 15, 20 feet.

Q All right. Where was your vehicle when you first saw the defendant's vehicle pull out?
A I was approaching, or just about inside, crossing the intersection in .
the left-hand lane near the double yellow line.
Q All right.
A

And where did he come from?
He came from Red Barrom 's Shell Station.

lla

Q All right. To pull out from where he was, what did he have to cross
on Hampton Boulevard?
A He had to cross the two lanes of traffic going northbound along
with a "left only" turn lane, and also cross a safety zone.
Q
A

All right. There is a safety zone there also?
Yes, sir, there is.

Q What speed would you say you were going when you saw his
vehicle pull out?
A Approximately 20 miles an hour, sir.

Q Was there anything, other than the fact that you could apply your
brakes, that you could do to avoid this collision?
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A No, sir, there wasn't. He was crossing the lane of traffic and the
traffic coming southbound.

Q All right.
Now, I ask you this john: The defendant's attorney has stated in
his opening statement that the defendant was stopped. Was he stopped at the
time of the impact?
A No, sir, he wasn't. He was crossing the lanes of traffic.

Q All right.
And where did your vehicle, the vehicle which you were operating,
come in contact with his?
A I struck him in the left rear tire.

Q
A

And he was moving at the time?
Yes, sir, he was.

Q All right.
Now, you have seen our exhibits here, specifically Plaintiff's
Exhibit 3, and the diagram. That picture was taken - was that taken after
the accident?
A Yes, sir, right after the accident occurred.

Q All right. Would you step down here for a minute, John?
Would you show the jurors, if you can, any skid marks that lead
from your motorcycle to the point of impact?
A Yes, sir, it would be right about here. (Indicating.)
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Q
A

You have to speak up.
It would be right over here going into the right, and in the left-hand

lane.

Q Now, did the accident in any way occur right where the safety zone
was?
A

No, sir. He was about right here when I hit him. (Indicating.)

Where the motorcycle is, I picked it up at the time because gas was
leaking out.

Q This picture here shows that you had picked the motorcycle up; is
that correct?
A Yes, sir.
Q All right. Fine. You can have a seat up there.
And I show you this diagram marked as Plaintiff's Exhibit 2. Does
that show the area in which this accident occurred?
A Yes, sir, it does.

Q And can you tell us which exit the defendant came out of?
A

Q
Street?
A

He came out of the exit marked number I oas stated here.
Is that

th~

one closest to the intersection of Hampton and 49th

Yes, sir, it is.

Q I show you some pictures here and ask you if you can identify
those pictures.
[Page 39)
Yes, sir, I can.
This first picture is showing the Be-Lo's Store and traffic moving
northbound .
A

.MR. McMURRAN: All right. And you have the safety zone.
I ask for the introduction of this, Your Honor.
THE COURT: Number 5.
(Said photograph so marked and filed as Plaintiff's Exhibit
No.5.)
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THE WITNESS: This picture shows part of the Red Barrom
Service Station and the dormitories to the University, and traffic is
moving, or this car is moving, in a northerly direction. It also shows the
safety zone.
MR. McMURRAN: I would like to offer this.
THE COURT: Number 6.
(Said photograph so marked and filed as Plaintiff's Exhibit
No.6.)
THE WITNESS: This photograph shows the southbound traffic
mainly, the safety zone, and it shows the third exit as you would come
out to go southbound on Hampton Boulevard.
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MR. McMURRAN: I'd like to offer this.
THE COURT: This would be number 7.
(Said photograph so marked and filed as Plaintiff's Exhibit
No.7.)
BY MR. McMURRAN:

Q Now, insofar as this last picture - and I am holding the diagram up
-point to where that third exit would be.
A Right here, sir. (Indicating.)
Q And that exit would be the one coming out of Red Barrom 's Shell
Station to get on Hampton Boulevard?
A If you were going in a southerly direction.

Q Did the defendant come out of that exit?
A

No, sir, he did not.

Q
A

Which exit did he come out of?
He came out of the exit marked number 1, right here. (Indicating.)

Q All right.
If you will look at the photograph Yes, sir.
This shows Hampton Boulevard going northbound. Off to the right
you can see the neon lights to Red Barrom 's Service Station. That is a traffic
·
light up there going to 48th Street, I believe it is.

A
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MR. McMURRAN: I'd like to offer this.
THE COURT: Number 8.
(Said photograph so marked and filed as Plaintiff's Exhibit
No.8.)
THE WITNESS: And this photograph is similar to that, although it
is in color and shows the crosswalks of both 48th and 49th Street on
Hampton Boulevard.
THE COURT: Number 9.
\Said photograph so marked and filed as Plaintiff's Exhibit
No.9.)
BY MR. McMURRAN:

Q John, was the light green for you at 49th and -Hampton as you
proceeded through the intersection?
A Yes, sir, it was.

Q How far away were you - would you approximate in feet - when
the defendant pulled out of exit l, or the one closest to Hampton Boulevard
-or the one closest to the intersection at 49th and Hampton?
A I was approximately 20 feet.

Q All right.
A

Now, what injuries did you sustain from the accident?
I received injuries in my left leg, left elbow
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and shoulder, swelling on the elbow and on the knee, along with contusions.

Q All right. What did you do right after the accident insofar as
treatment of yourself?
A Right afterwards we went and performed the necessary information
on the sheets and what have you. I then went to DePaul Hospital Emergency
Room where they treated me and checked to see if I had any broken bones,
and treated the contusionsMR. CRUMPLER: Your Honor, I object to testimony about what
DePaul Hospital did as far as medical evidence.
l5a

THE COURT: I think he can give the results.
Did they take X-rays?
THE WITNESS: No, sir.
THE COURT: They checked your bones?
THE WITNESS: Yes, sir.
BY MR. Mc.MURRAN:

Q Just to go back one second: \Vhich side did y ou fall on when the
motorcycle was turned over?
A On my left side, sir.

Q You went to DePaul and they checked you out there;
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is that correct?

A

Yes, sir, that's correct.

Q We don't have that bill, but would you inform the Court the
amount of the hill?
A Thirty dollars and thirty cents .
.MR. McMURRAN: Your Honor, we would just like to enter it
verbally.
BY MR. McMURRAN:

Q And what did y ou do for yourself?
A I went home and, first of all, jumped in the bathtub. And I continued these hot soaks, and my leg was still bothering me so I used an Ace
bandage on it for a week, approximately.
And it was still ailing me, so I then went to the doctor.

Q Did you go to the European Health Spa and do anything during
that week?
A Yes, sir, I did.
Q What did you do?
A They have a whirlpool and a number of apparatuses for your legs as
far as exercise, and I tried to work the soreness out along with the whirlpool
treatment.
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Q Did it get any better?
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A

No, sir, it didn't.

Q What did you do then?
A I then went to Dr. Phillips, whose address is on Tidewater Drive,
which is approximately a five or ten-minute drive from where I live.
Q And what, if anything, did he do for you?
A When I went in there he treated me for contusions, and saw the
swelling. And he gave me some pills for the pain in my leg, and my arm was
swollen. And he also performed X-rays.
Q All right.
Now, describe for the jury the type of pain you had associated
with this.
A Well, anytime I do any extensive exercises, such as standing for a
long time or running, I get sharp pains in my knee.

Q The injuries to your elbow and shoulder, have they cleared up
now?
A

Yes, sir, they have.

Q Do you have any problems insofar as your work is concerned at the
present time?
A As long as I don't have to stand up for too long a time or, like I
say, - I believe in physical fitness, and we have to have it here in the
Department in order to, more or less, help ourselves and others.
And this hinders me somewhat, because when I have
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to be there for a certain length of time, then I have to go to the club to try
to work out to try to stay in shape. I have to go back to the Ace bandage
and whirlpool.

Q Let me ask you this: Do you have any duties, such as directing
traffic, that causes you any problems?
A Yes, sir. We have a few traffic details, such as the Scope, and we
have Gate 3 traffic and Gate 22 in the morning. We have to stay out there
from an hour to three hours at a time.
Q Do you have any problems associated with that?
l7a

A

It bothers me some, sir. Not every day, but occasionally it does.

All right.
Now, insofar as any activities around the house in relation to your
children or anything, have you had any problems there?
A Well, when it first occurred, for the first month or so, I couldn't get
down and, more or less, play with them like usual because I couldn't bend
down too much because my knee would start bothering me.
And my brothers and sisters -my little brothers play football and
baseball, and I would try to get out there and, more or less, instruct them or
help them, and it sort of slowed me down.
Q

MR. McMURRAN: That's all the questions
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I have, Your Honor.

CROSS-EXAMINATION
BY MR. CRUMPLER:

Q Mr. McPeek, how long have you been driving a motorcycle?
A

I've been riding a motorcycle approximately a year, sir.

Q At the time of this accident you were on the way to answer a com·
plaint, I believe you said?
A This was a complaint received at roll call. I was told to go by and
check it out. I forget right now what the complaint pertained to, hut it was
over in the Old Dominion area.

Q And where was roll call?
A

Roll call was in the Traffic Bureau, 811 East City Hall Avenue.

Q Downtown?
A

Yes, sir.

Q And you went from there right to the complaint?
A

No, sir, I had no no-stopping message.

Q After that you went to answer the complaint?
A
7:30.

Sir, I didn't have to answer the complaint until approximately

Q Tell me this, Officer: Did you have your siren
18a
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on'?

A

No, sir, I did not.

Q Now, you mentioned the DePaul Hospital visit. Officer, have you
subpoenaed any records from the DePaul Hospital to be here today?
A No, sir, I haven't.
Q

Do you have any doctors coming here to testify about your DePaul

A

No, sir.

visit?

Q Do you have a copy of the DePaul bill?
MR. McMURRAN: Your Honor, that was furnished in the interrogatories.
THE COURT: It was okay to tell the jury how much it was, but
he would like to see if it is available.
MR. McMURRAN: He just asked for the bill. Any objection to the
amount of the bill - I know we stipulated MR. CRUMPLER: No, we haven't stipulated to the amount of the
bill.
THE COURT: He wants to see the bill.
MR. McMURRAN: I'll call DePaul.
MR. CRUMPLER: It's not a question of what I want- I am just
asking questions I
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am entitled to ask.
THE COURT: Go ahead, Objection overruled.
BY MR. CRUMPLER:

Q Officer, as I understand it, you didn't lose any wages as a result of
this accident; is that correct?
A Work wages?
Q Did you lose any money, any pay, because of the accident?
A

No, I didn't, although I should have stayed home.
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MR. CRUMPLER: All right, sir. Thank you. That's all I have.
THE COURT: Anything further, Mr. McMurran?
1\tiR. McMURRAN: No, sir.
THE COURT: You may step down.
(Witness excused.)
MR. McMURRAN: That's all, Your Honor. The plaintiff rests.

**

**

**
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**

**
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MOTION AFTER THE VERDICT

THE COURT: Do you have a motion'?
MR. CRUMPLER: Yes, sir.
THE COURT: To set aside the verdict as being contrary to the
law and evidence, that it is excessive and you want a new trial?
MR. CRUMPLER: Not to set aside and enter judgment on behalf
of the defendant. That's not what I'm asking for. I am asking for a new
trial on the grounds THE COURT: On the grounds of excessiveness?
MR. CRUMPLER: Yes, Your Honor. And, also, that the Court
should not have instructed the jury as to disfigurement and
embarrassment.
THE COURT: I didn't instruct as to disfigurement. I instructed as
to humiliation and embarrassment.
MR. CRUMPLER: I'm sorry. I mean as to humiliation and
embarrassment.
THE COURT: Well, I think it is purely a jury question. It's a large
sum, but not so large so as to shock the consciences of the Court.
That is what it takes.

2la
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MR. CRUMPLER: Yes, sir, that is what it takes.
His only specials were $145, he never missed a day of work, went
to the doctor three times, and I suggest that would shock the
conscience of the Court.
THE COURT: It surprises the Court, but it does not shock the
conscience of the Court.
I'll have to overrule you, Mr. Crumpler, and grant an exception.
MR. CRUMPLER: Exception.
THE COURT: But I don't think the Court can do anything but
let the verdict stand.
MR. CRUMPLER: Thank you, Your Honor.

** ** ** ** **
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INSTRUCTION NO.7

If from the evidence and the other instructions of the Court you find
your verdict in favor of the plaintiff, then in assessing the damages to which
he is entitled you may take into consideration any of the following which
you believe from ~he evidence to have resulted from the collision:

1. Any bodily injuries sustained and the extent and duration thereof;
2. Any effect of any such injuries upon his health according to its
degree and probable duration;
3. Any physical pain and mental anguish suffered by him in the past;
4. Any humiliation or embarrassment;
5. Any inconvenience and discomfort caused in the past;
6. Any doctors~ hospital, and expenses incurred in the past; and from
these as proven by the evidence your verdict should be for such sum as will
fully and fairly compensate the plaintiff for the damages sustained by him as
a result of the collision, not to exceed the sum sued for in the Motion for
judgment.
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MR. CRUMPLER: Let the record show that the following will be
the defendant's objections as to the jury's instructions.
The defendant objects and excepts to jury instruction number 7
with respect to damages, in particular item 4, on the basis that there
was no evidence of any humiliation
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or embarrassment.
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VIRGINIA: IN THE COURT OF LAW AND CHANCERY
OF THE CITY OF NORFOLK
on the 14th day of November 1972

JOHN J. McPEEK

Plaintiff
LAW NO. 1013

vs
HARRY SWERSKY

Defendant
ORDER

ENDED NO. 1060-1972

This day came the parties, in person and by counsel, and thereupon
came a jury, to-wit: Matthew L. Austin, Jeral Preston Hassell, Mrs. Elizabeth
D. Jones, Mrs. Marjorie E. Mitchell, John Arthur O'Niel, Mrs. Dorothy K.
Saunders and Mrs. Martha Smithwick who were duly sworn the truth to
speak upon the issue joined.
Thereupon at the conclusion of all of the evidence, the plaintiff, by
counsel, moved the Court to strike the defendant's evidence and submit to
the jury the question of damages only, which motion after having been fully
heard and maturely considered by the Court is overruled, to which action of
the Court, the plaintiff by counsel duly excepts.
Now the Jury having heard all of the evidence and argument of counsel
retired to its chamber to consider its verdict and after some time returned
into Court with a verdict in the following words and figures: "We, the jury
find for the Plaintiff in the amount of fifty-two hundred dollars (5,200.00)."
Thereupon the defendant by counsel, moved the Court to set aside the
verdict of the Jury as being contrary to the law and the evidence and
excessive, and to grant him a new trial which motion after having been fully
heard and maturely considered by the Court is overruled, to which action of
the Court, the defendant, by counsel duly excepts.
Whereupon it is considered and ordered by the Court that the said
plaintiff recover of and have judgment against the said defendant, Harry
Swersky, in the sum of Five Thousand, Two Hundred Dollars ($5,200.00),
with interest thereon to be computed after the rate of six per centum per
annum from the 14th day of November, 1972, until paid together with his
cost about his suit herein expended.
A COPY, TESTE: KATHERINE V. RESPESS, Clerk

BY:
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/s/

,D.C.

NOTICE OF APPEAL

NOTICE is hereby given that the defendant herein, Harry Swersky,
appeals from a final judgment rendered by this Court on November I4,
1972, and states that he intends to petition for Writ of Error to the Supreme
Court of Virginia. A transcript of the trial is to be filed hereafter.
ASSIGNMENTS OF ERROR

I. The Trial Court committed error by not granting the defendant a
new trial on the grounds that the amount of the verdict was excessive.
2. The Trial Court committed error in instructing the jury that they
could take into consideration humiliation and embarrassment in their
assessment of damages because there was no evidence of humiliation or
embarrassment.
3. The Trial Court committed error by not granting the defendant a
new trial on the grounds of having improperly instructed the jury that they
could consider humiliation and embarrassment.
HARRY SWERSKY
By

lsi John R. Crumpler, Jr.
Of Counsel

Filed December II, 1972
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