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MOTION FOR JUDGMENT

To The Honorable Judges of the aforesaid Court:
The plaintiff moves the Court for judgment against the
defendant on the grounds and in the amount as hereinafter set

forth:

1. On December 2, 1975, plaintiff was a passenger in a

motor vehicle operated by Hezekiah Nash, proceeding in an easterly

direction on Lincoln Street at or near its intersection with Thixrd
Street in the City of Portsmouth, Virginia. |

2. At the time and place aforesaid, the défendant was
operating a motor vehicle in a northerly direction on Third
Street in the City of Portsmouth, Virginia.

3. That the defendant did then and there so carelessly,
recklessly, and negligently operate his motor vehicle so. that
same was caused to collide with the vehicle in which plaintiff was
a passenger with great force and violence.

4. As a direct and proximate result thereof, plaintiff
was caused to sustain serious and permanent injuries, has been
prevented from transacting her business, has suffered and will
continue to suffer great pain of body and mind; has sustained
permanent disability, deformity and loss of earning_capacity;
has incurred and will incur in the future hospital, doctors'

and related bills in an effort to be cured of said injuries.

-
!
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WHEREFORE, Plaintiff demands judgment against the
defendant in the sum of Seventy-five Thousand Dollars

($75,000.00), and her costs in this behalf expended.

ESSIE MAE NASH

By

Of Counsel

Peter W. Smith

STACKHOUSE, WEINBERG & ROWE, p.q.
P. 0. Box 3333

Norfolk, Virginia 23514
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GROUNDS OF DEFENSE

The defendant, Leslie Curtis Jewell, as and for his

grounds of defense to the Motion for Judgment filed herein comes

and says:

1. That he admits the allegations set forth in
paragraph 1 of plaintiff's Motion for Judgment.

2. That he admits the allegations set forth in
paragraph 2 of plaintiff's Motion for Judgment.

3. That he denies the allegations set forth in
paragraph 3 of plaintiff's Motion for Judgment and expressly
denies any and all allegations of carelessness, recklessness or
negligence proximately contributing to the accident and/or
injuries alleged herein.

4. That he dehies the allegations set forth in
paragraph 4 of plaintiff's Motion for Judgment and expressly
denies that plaintiff has sustained the injuries and damages
alleged therein and demands strict proof of same.

5. That to the extent they are applicable, this

i defendant will rely on the defenses of contributory negligence

and assumption of the risk.

6. That he denies that plaintiff is entitled to recover

the sum of Seventy Five Thousand Dollars ($75,000.00) or any other

sum.
WHEREFORE, defendant, Leslie Curtis Jewell, moves for
indgment in his favor and his cests herein incurred.

LESLIE CURTIS JEWELL

AL A

/(‘%U 0f Counsel
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John Franklin, III

Williams, Worrel., Kelly & Greer
1700 Virginia National Bank Building
P. O. Box 3416

Norfolk, Virginia 23514

I hereby certify that a true copy of the foregoing
Grounds of Defense was mailed to Mr. Peter W. Smith, counsel for

. - y
plaintiff on this /o' day of Al , 1978.
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Walter M. Edmonds, Clerk
Circuit Court

City of Portsmouth

P. 0. Drawer 1217
Portsmouth, Virginia 23705

Re: Essie Mae Nash v. Leslie Curtis Jewell
Docket No. 77-926

Dear Mr. Edmonds:

On behzlf of the defendant, leslie Curtis Jewell,
I ask that you take steps pursuant to Va. Code §8.01-335 A
to have the above referenced matter discontinued from the
Court's docket.

Very truly yours,

John S. Norris, Jr.
JSN:rg

bcec: Mr. E. S. Ducker
X05 396 126 A

0CS



PRAECTIPE

I certify that the aboveéstyled case is matured for trial on

its merits and request the Clerk to place it on the docket to be

called on June 5, 1980 to be set for trial, WITH (X) a
jury or WITHOUT ( ) a jury.

"Dated this 27th day of May ;i 1980 .

—_—

PETER W. SMITH
Counsel for:

ESSIE MAY NASH

. CERTIFICATE OF SERVICE

I certify that on the 27th day of May , 19 80, I mailed
or delivered a true copy of the foregoing Praecipe to all counsel of
record herein pursuant to the provisions of Rule 1:12 of the Rules of
the Supreme Court of Virginia.

PETER W. SMITH
STACKHOUSE, ROWE & SMITH

1400 Virginia National Bank Building
P, 0. Box 3333

Norfolk, Virginia 23514

(804) 623-3555
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MOTION TO DISCONTINUE

Now comes the defendant, Leslie Curtis Jewell, by

_ counsel, pursuant to Va. Code §8.01-335 A and moves the Court to

discontinue this matter from the Court's docket.

LESLIE CURTIS JEWELL

Of Counsel

NOTTIC E

Take notice that argument in support of the foregoing
Motion to Discontinue will be presented to the Court on Monday,

July 28, 1980 at 9:45 a.m.

John S. Norris, Jr., Esquire
Williams, Worrell, Kelly & Greer
1700 Virginia National Bank Bldg.
Post Office Box 3416

j Norfolk, Virginia 23514

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing

. Motion to Discontinue was mailed or delivered to all counsel of

record this 7th day of July, 1980.
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INTERROGATORIES AND
REQUEST FOR PRODUCTION

Now comes the defendant, Leslie Curtis Jewell, by
counsel, pursuant to Rules 4:8 and 4:9 of the Rules of the
VSupreme Court of Virginia,,aﬁd éiopounds the followiné
Interrogatories and Request for Production to be answered
by the plaintiff, under oath, within twenty-one (21) days:
: ) State your name, age, present address and

!'social security number.

2. State the names and present addresses of any
iindividuals who were passengers with you in the vehicle which you

ﬁwere occupying at the time the accident in question occurred.
| 3. State the name of the driver of your vehicle at
éthe time of the accident in question.
; 4, State where you had been prior tq occupying your
;vehicle at the time in question. State where you were going at
;the time in gquestion.
1 5. State whether you had consumed within a 12 hour
;period prior to the accident in question any alcoholic beverage,
:medication or drug of any type and, if so, stae the nature of
. the substance consumed including br;nd names, and the times and
”amounts of such consumption.
6. State the particulars of any earnings or other
_income, the value of which you claim as damages in this action.
e State your present occupation and the name and

address of your present supervisor.
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8. State your occupations during the past five years

and iz mamos and 2ddresccss of your supervisor for each of those
occupations.
9. State the wages which you earned during each of

the occupations listed in the preceding interrogatories.

10. Itemize any medical expenses or other special
damages, in addition to those provided in the answer to the last
interrogatory, which you claim in this action.

E I State any injuries for which you claim damages
in this case.

12. State whether any of said injuries is claimed to
be permanent, and if so, which.

13. State any physical or mental complaiﬁts which you
have at the present time, and for which you claim damages in
this case.

14, State the name and address of any physician who
has seen, examined, treated or consulted with you within the
' last five years, and the dates thereof.

15, Please attach a copy or make available to counsel
for defendant for cupying, any medical report or record, or
letter from any physician, nurse or other practitioner of the
Iﬁhealing arts, pertaining to your or your health within the last
- five years.

16, State the name and address of any hospital or
 other medical facility in which you have been seen, examined,
treated or confined within the last five years, énd the dates
- thereof,.

17. Attach a copy, or make availablzs to counsel for

defendant for copying, any record, report, writing, x-ray or

other document of such hospital or medical facility as identified

in the last preceding interrogatory, for the last five years.

(§10e)



18. State whether or“not any photographs have been
" taken of the area or equipment involved in the alleged accident,

or of the plaintiff or any other relevant subject, and if so,

please attach prints to your answers to these interrogatories,
statinag the date such photographs were taken and the name and
address of the person taking them.

19, State the name, present address and occupation of
any person you intend to call as a witness at trial, specifying
which of such witnesses is a factual witness and which may be
an expert witness.

20. With respectlto each expert whom you expect to
call as a witness at trial, or who has been retained or specifi-
cally employed by yvou in anticipation of litigation or prepara-
:tion for trial, but who is not expected to be called as a witness,
-give the following information: '

(a) Name, address, employment and qualifications,
including education, writings, membe;ships and experience.

(b) The subject matters about which the expert
or experts expect or are expected to testify or about which the
'Eexpert or experts are -consulted. i
l (c) The substance of the facts and opinions to
. which the expert or experts are expected to testify or about
:jwhich he or they have been consulted.
(d) A summary of the grounds for each such
;;opinion.

21, State the name and address of any person (whether

“or not intended to be a witness at trial) who has any knowledge
. of the facts and circumstances of the alleged accident, of the
~area of the accident, of the damages which you allege, and any

. other facts set forth in the Motion for Judgment or to be relied

T'upon by you at trial. 4 010



22. Please attach a copy of any book, document, letter
or other tangible thing to be relied upon by you at trial, or to
be the subject of testimony offered by you at trial.

23. State whether you have ever been convicted of a
felony or a crime involving moral turpitude. If so, state the
place and date of each such conviction and whether you pled
guilty on any such occasion.

24, State whether you have ever suffered any prior
or suuseguent injuries to any oL the parts of the body or bddily
functions which you allege were injured or damaged by the accident
in guestion. If so, produce any and all documentation pertaining
to such injury or the treatment therefor.

25, State in detail how the accident in question
occurred. Include in your answer when you first saw the defen-
dant, the direction and speed of his vehicle at the time, the
distance it was from your vehicle at the time and the nature
of any actions which you took—up to the time of collision.

26. State whether the defendant made any staﬁements
to you concerning the accident in question. If so, relate
as accurately as you can the content of such statement. State
the name and address of any individual who heard the defendant
make such statement.

27. State whether there was any physical damage to !
the vehicle you were occupying as a result of the accident in
question. If so, describe in detail the nature of such damage.

28, State whether you made any statement to the
defendant or to the investigating police officer for the accident
- in guestion regarding the condition of your health immediately

‘"‘after the accident. If so, set forth in detail the nature of

.such statement.
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' 29. State when and where you first began to notice ;
.pain or other physical discomfort as a result of this accident.
Describe the nature of such pain or physical discomfort and give
' th: name and present address of all individuals who were present |
at the time or who you later made a complaint to regarding such l
discomfort.

All requests for production shall be complied with
by providing a copy of the document so requested at the offices
of Williams, Worrell, Kelly & Greer, 1700 Virginia National
Bank Building, Norfolk, Virginia 23514, within twenty-one (21)

days from the date of the request where counsel for the defendant
shall have custody of the documents so produced for purposes of

inspection and copving.

LESLIE CURTIS JEWELL

%\/ o )

Of Counsel

John S. Norris, Jr., Esquire
Williams, Worrell, Kelly & Greer
1700 Virginia National Bank Building
Post Office Box 3416

Norfolk, Virginia 23514

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing
Interrogatories and Request for Production was mailed or

delivered to all counsel of recoxrd this :%ii o

’

5 rJd
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PLAINTIFF'S ANSWERS TO
DEFENDANT'S INTERROGATORIES

Now comes the Plaintiff, ESSIE MAE NASH, and for her
Answers to the Interrogatories propounded to her herein, states
as follows:

1. ESSIE MAE NASH, age 53, 2020 Atlanta Avenue,
Portsmouth, Virginia, Social Security Number 224-30-5326.

2. None.

3. HEZEKIAH L. NASH, 2020 Atlanta Avenue, Portsmouth,
Virginia.

4. Prior.to occupying the vehicle at the time in
question, I was at home. At the time in question, I was
accompanying my husband to pick up our daughter from work at the
Norfolk Naval Shipyard.

5. None.

6. None.

7. Housewife.

8. Housewife.

9. ©Not applicable.
| 10. See copies of medical records and statements from
i purveyors of medical services already provided.

11. Cervical and lumbosacral spine sprains. I also
claim damages for aggravation of a pre-existing condition of

! .
i degenerative osteocarthritis of the cervical and lumbar spine
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which condition prior to the accident was asymptomatic.

12. Unknown.

13. I continue to suffer from pain in my lower back,

left hip, which pain runs down my left leg to my left foot. I

suffer from extreme nervousness and have been unable to perform

normal and ordinary chores or live a normal life because of the

continuous pain.

14. (1) william M. Hoffler, Jr., M.D., 549 Brambleton
Avenue, Norfolk, Virginia; I have seen Dr. Hofler as
my family doctor for a number of years with more or
less continuous visitation.

(2) David L. Durica, M.D., 3315 County Street,
Portsmouth, Virginia; I began seeing Dr. Durica on
December 3, 1975 and he has had me under treatﬁent off
and on ever since through this date.

(3) E. A. Barham, Jr., M.D., 640 North Street,
Portsmouth, Virginia; I saw Dr. Barham during the
summer of 1976.

(4) Theordore Bliss, M.D., Lafayette Towers,
Suite 1-D, 4601 Mayflower Road, Norfolk, Virginia; I
saw Dr. Bliss for treatment during the late spring and
summer of 1979.

(5) Jose T. Delos Angeles, M.D., 3703 County
Street, Portsmouth, Virginia; I saw Dr. Angeles during
the spring and summer of 1978.

15. Copies of all medical reports have previously

been furnished to counsel for Defendant.

Fort Lane,

16. Portsmouth General Hospital, Leckie Street and
Portsmouth, Virginia; December 2, 1975.

Norfolk Community Hospital, 2539 Corprew Avenue,

| Norfolk, Virginia; April 7, 1977 through May 9, 1977.
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18.

21

22.

Copies of all documentation have been provided

previously to counsel for Defendant.

My husband took photographs of the car in which

I was a passenger shortly after the accident. These pictures
were taken by my husband, HEZEKIAH L. NASH, who lives at 2020
Atlanta Avenue, Portsmouth, Virginia. Photocopies of these

pictures are attached hereto.

of the witnesses which I expect to call as expert
witnesses is a licensed physician practicing medicine

in the tidewater area.

(b) Each of the expert witnesses shown above are

expected to testify concerﬁing the injuries sustained
by me in the motor vehicle accident which is the sub-
ject of ﬁgis action.

(c) See copies of medical reports already supplied;

(d) See copies of medical reports already supplied;

None other than those enumerated above.

Copies of all documentation expected to be relied
upon by me at trial have already been delivered to counsel for

Defendant. Should further documentation come into the hands of

iS5

19. (a) Hezekiah L. Nash (address supplied above) =
factual.

(b) William M. Hoffler, Jr., M.D. (address supplied
above) - expert.

(c) Jose T. Delos Angeles, M.D. (address supplied
above) - expert.

(d) Theodore Bliss, M.D. (address supplied above) -
expert.

(e) David L. Dugica, M.D. (address supplied
above) - expert. )
20. (2) See answers to interrogatory 19 above; each




Plaintiff or Plaintiff's counsel, copies of same will be provided
to Defendant.

23. No.

24. No.

25. I was a passenger in a motor vehicle bheing driven
by my husband, HEZEKIAH L. NASH, proceeding in an easterly
direction on Lincoln Avenue in the City of Portsmouth, Virginia.
The Defendant was proceeding in a northerly direction on Third
Avenue toward Lincoln. Defendant approached the intersection of
Third Avenue and Lincoln Avenue where there was a stop sign
requiring that he stop before entering the intersection. The
Defendant did not stop but proceeded into the intersection and
struck the vehicle in which I was a passenger in the area of the
right front door. I first saw the Defendant's vehicle almost
immediately prior to the impact when that vehicle was some 15
to 25 feet away. That vehicle was proceeded directly at me and
it was impossible for me to judge the speed of the vehicle at
thét time.

26. No.

27. The vehicle in which I was a passenger sustained
physical damage to the windshield, right front fender and right
front door (see copies of pictures of accident vehicle attached

hereto) .

28. No.

29. I experienced pain immediately after the impact
as a result of this accident. That pain was experienced in my
neck and back immediately. _Later I experienced continual pain

in my neck and back and soreness throughout my body. I have

spoken with regard to such pain to my husband and to my doctors

016




! whose names and addresses are supplied above.

ESSIE MAE NASH

Subscribed and sworn to before me this day of

August, 1980.

NOTARY PUBLIC

My commission expires:

Peter W. Smith, Esquire

STACKHOUSE, ROWE & SMITH -

1400 Virginia National Bank Building
Norfolk, Virginia 23510

Pt

CERTIFICATE OF MAILING

I certify that a true copy of the foregoing Plaintiff's
Answers to Defendant's Interrogatories was mailed to John S.
Norris, Jr., counsel for Defendant, 1700 Virginia National Bank
Building; P.O. Box 3416, Norfolk, Virginia 23514 on this

day of August, 1980.

PETER W. SMITH
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RIG/jw 1
1 VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF PORTSMOUTH
2 || mmmmm e e

| )
3 ESSIE MAE NASH, s
Plaintiff, )
4 :
vs. )  LAW NO. 77-926
5 ' s ’
LESLIE CURTIS JEWELL, )
[ Defendant. :
)
T ]| s o e ot e e i e e 2
8
9 Before The Honorable Lester E. Schlitz, Judge
10 Portsmcocuth, Virginia
11 August 12, 1980.
12
13
wa - . s Q0O==vsenru )
15
16 _ ¢
17 APPZARANCES: tfessrs. Stackhouse, Rowe & Smith
By: Mr. Peter W. Smith, appearing
18 on behalf of the plaintiff,
19 Messrs. Williams, Worrell, Kelly &
Greer
20 _ By: Mr. John S. Norris, Jr., appearing
on behalf of the defendant.
21 |
|
22 |
23 !
242? ——————— o0o~———~~
25 |l
|
COURT REPORTERS, lNﬁ— ORFOLK, VIRGINIA b
19
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10

11

12

13

14

15

17

18

19

20

2]

22

23

24

25

MR. SMITH: You heard us about two weeks
ago on Mr. Norris' motion to discontinue this
matter, on Section 8.01-335. So I suppose it's
up to me to proceed and I'm prepared to do so;

Just for the record, I told Mr. Norris
because of the unusual nature of this that I would
state for the.record just what happenéd.

The matter was heard on July 28 on Mr.
Norris' motion to discontinue, 8.01-335. We both

stated our reasons why it should or -should not be

‘discontinued at the close of that hearing. I, >

as cbunsel for the plaintiff, indicated to the -
Court T would be willing to take a nonsuit in the
matter.

Upon reflection and further research
I have come to the conclusion I w;é“unable to'do
so. After speaking with Mr. MNorris by telephone
apd Judge Schlitz by telephone, Judge Schlitz has
éranted me a rehearing in the matter. From that
point I am ready to proceed todav.

THE COURT: Now as you understand, no
ordexr of nonsui:t has been entered. He just
indicated that is what he was going to do, that
would be his right. |

MR. 'IORRIS: I have a position on that.

COURT REPORTERS, INC. — NORFOLK, VIRGINIA
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16

17

18

19

20

21

22

23

24

25

‘not to nonsuit at the earlier hearing because at

I don't want - my position is this case has been nong

suited. Mr. Smith did not indicate any intention

the earlier hearing the Court indicated it was going
to rule and it was going to give Mr. Smith the
opportunity to nonsuit or suffer the Court's ruling.
At that point then Mr. Smith said, Your Honor, I
nonsuit the case.

~ TEE COURT: I understand that, but it's
not nonsuited until I enter an order to nonsuit.

MR. NORRIS: I disagree and I have case
law.

THE COURT: The discontinuance of a
nonsuit, I have since determined for ali practical
purposes is the same thing, at leagt somethiné that
says that is a discontinuance. -

MR. SMITH: I believe Your Honor is
referring to the case Payne versus Buena Vista
Extract Company, 124 Va. 296 which does indicate
that the effect of the discontinuance would be the
same as a nonsuit.

THE COURT: Right. I think the facts
have been thoroﬁghly stated here. Counsel did
indicate that he would take a nonsuit, but you say

you have case law that is saying that makes it

= -

COURT REPORTERS, INC. — NORFOLK, VIRGINIA
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10

1

12

13

14

15

16

17

i8

17

20

2]

22

23

24

25

mandatory,-that I have to allow it without benefit

of an order.

MR. NORRIS: The two cases, one Berryman

versus Moody, 205 Va. 516 and an earlier case just

recently decided by the Supreme Court, Newton
versus Veney. I have it reported from New Reporter
Series.

THE COURT: I will look at this.

MR. NORRIS: Both of these cases, Your
Honor, where at the end of plaintiff's evidence the
defendant's counsel made a motion to strike. 1In
both of these cases the Court started talking about
the evidence =-- | |

THE COURT: Like Courts frequently do.

MR. NORRIS: =- in a negative manhe;,
indicating at least the plaintif%, not the CSGrt,
was going to strike the evidence. In both of these
cases cdunsel for the plaintiff then said, Your
Honor, Inonsuit in both of these cases. The Trial
Court decided that it was too late to nonsuit and
the Court struck the evidence on appeal in bath
cases. The Virginia Supreme Court said nonsuit is
an absolute right, it's'a matter of right that
counsel for the plaintiff can take at any time befor

the Court actually rules.

COURT REPORTERS, INC. — NORFOLK, VIRGINIA -

022




10

1

12

13
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23

24
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THE COURT: I agree with that one
hundred percent, but the difference, the only thing
I want to say in regard to that is suppose a person
wants to take a nonsuit, indicates he wants to take
a nonsuit,‘now he has a right to do it and the
Court can't deny him that right. He has an absolute
right to take a nonsuit and the Court can't deny it.

I'm familiar with this case, but the

question is that when does a nonsuit become effective?

Does it become éffective when he says I want to take
a nonsuit or does it become effective - okay, I
sustain the motion to take a nonsuit. That is the
issue that is here. |
MR, SMITH: If I might interject, even
beyond that lies another issue, is that there is a
law - I do not have a_citation, but in my research
in preparation for this hearing I did find law to
the effect that counsel upon a proper motion can
_..retract that nonsuit and ask .for a rehearing of the
matter which is precisely what I have done.
THE COURT: If we could find that law
‘it would be most helpful, the case that sa?s you can
retract it. It would certainly remove this issue.
FR. NORRIS: I have a case, Wickham versus

Green, 111 Va. 199, 1910 case and it was dealing

7

COURT REPORTERS, INC. — NORFOLK, VIRGINIA
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12

13

14
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16

17
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19
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25

there with - I'm not sure I understand the whole
procadure correctly. Apparently after filing suit
the plaintiff had to file something by the next rule
day, I think called declaration,'and upon failure
to do so the case could be dismissed. In this case
apparently the plaintiff failed to do so but somehow
he was allowed an extension:of time. And the Court
in ruling on that analogized the situation to the
nonsuit. And if I could just read from where the
Court said: |
"These dismissals by the Clerk

partake of the nature of nonsuits, and

fhe prevailing rule is that motions to

set aside a nonsuit, or tofreinstate‘aﬂw

suit after dismissal, aré“géd;ESSed-to the

judicial discretion of the Court." .

But let me continue, and I'm going to skip
a sentence hare that goes to a Statute about

declaration. The Court says:

"It is not to ke :reinstated marely
upon showing that the plaintiff would
suffer inconvenience or loss by reason of

its dismissal, as that would as effectually

repeal the Statute as though its enforcemer

COURT REPORTERS, INC. — NORFOLK, VIRGINIA
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were left entirely to the arbitrary
discretion of the Court. In brief, the
plaintiff, on moving to reinstate his
suit, should be reguired to show good
cause for his motion.......

"I+ is always to beregretted when a
case has to bé disposed of on other grounc
than those that go to the very right and

' merits of the causeJHEaCouft cannot,
however, permit considerationé of hardshij
in particular cases to cause them to |
disreéard and set at naught the plain

provisions of a positive Statute."

I think the situation here is if in
effect the Court let's this paragraph saying I
nonsuit to prevent an adverse ruling of the Court
and then go home and reflect on it more and céme
back and change its mind it is éoing contrary to
the converse of that, what these cases set up. Hé
can't have his cake and eat it, too.

THE COURT: Let me tell you - equity is
egquity, all of this was done without a reporter
being present and I tﬁink what has been stated is-:

fair representation of the hearing. W%We had no

COURT REPOR‘TERS, INC. — NORFOLK, VIRGINIA
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reporter present, I think counsel has been quite
honest, bhut to make the record totally complete

we discussed the fact here among counsel that he
could take a nonsuit and that under the six months'
rule of the Statute that he could rebring his suit,
he could rebring his suit within six months. The
Court discussed this with counsel.

Now after counsel indicated under the
circumstances, since I was inclined to dismiss the
suit otherwise, which all I could 60 ié continue, I
couldn't dismiss, I could discontinue, which
apparently is the same thing like‘a nonsuit. Counsel
went back and reflected on it and then became
somewhat disturbed.

I understand the fact that there is
presently before the Supreme Court a question of
Wheﬁﬁer_or not, because-there is a change in law on
the nopsuit, whether, in fact, he would be able to °
bring hié case back within six months, because this
case érose bafore that six months' provision was
placed in the law. And therefore it became a
quastion of whether or not he could rebring his suit
Now the Court was trying to expedite this matter
and saying it's bean a long time, you don't move

forward, I'm going to, in effect, discontinue, but’

-
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~and that is it. I don't think that is the case.

if you want to bring it back, if you feel so
advised, you can have the time to do it. It now
appears from what I have been told by ﬁounéel that
this matter is presently pending before the Supreme
Court.

MR. SMITH: I can give you the citation.

THE COURT: The Court in all-equity_would
not -feel that it's the right thing to do to deprive
this plaintiff of its right because df some action
the Court has taken which indicated to counsel fhatf
a nonsuit - that if he took a nonsuit he could still
bring his suit. I don't think tﬁét is fair. _Iti,,

may be:fair or not fair under the law, it's done,

What I am going to do, 4if I'm goinglto
continue this entire matter until the Supreme Court
rules on those cases. I'm just going to let the
thing - it's been sitting here this long, it can
sit a little longer until the Supreme Court rules
on this case. It may be that thevy'll rule the
nonsuit is a procedural matter and the nonsuit
applies to old cases. Many people think that is so.
Many people believe that is so, but it's no need
for me to make a ruling that could only take us to

the Supreme Court on the very point that the Supreme

-
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" Court rules on it. I would expect counsel to bring

Court is now deciding.
So what I'm going to do is I'm going to

continue this matter until such time as the Supreme

it back to my attention because I won't bg watching
this.thing, you understand, wé.iting for it to come up.
I can't set up a particular ﬁate, so I would
expect counsel to motion this matter to be rehgard.

MR. SMITH: If we could agree on the case
that is involved, there is a éase pending, the
writ was grantéd in August of 1979, the case is
Fidelity and Deposit, Maryland versus Celotex
Corporation.

THE COURT: If the writ was granted in
'79 it ought to be coming down before too long.

MR. SMITH: I called thé"CIerk of the
Supreme Court and the Clerk advised me it was pendin
on the open docket, had not been docketed for
argument.

THE COURT: As I say, the case has besen’
sitting here two years and really for no reason
that is apparent to me why it sat so long, but it's
been there that long and I'm going to let it sit for
a longer time until sucﬂ time as the Supreme Court

rules on this matter. And I'm going to say to you

COURT REPORTERS, INC. — NORFOLK, VIRGINIA =
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that I feel certainly you made a good argument as
to why I shouldn't do it,; bak I_feel there are
certain equitigs involved that people shouldn't
lose their cases because of what the Judge does, so
therefoge I'm going to take this matter under
advisement until such time as the Supreme Court
rules on it.

MR. NORRIS: We have this case set. for
teial.

THE COURT: Will you all enter an order
continuing it on-the Court's motion?

MR. NORRIS: Thank you, Your Honor.

MR. SMITH: Thank you, Your Honor.
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COMMONWEALTH OF VIRGIINIA:

CITY OF PORTSMOUTH, to-wit:

I, Audrey Johnson Grizzle a Court
Reporter, certify that the foregoing is a correct transcript
of the testimony adduced and prpceedings had in the case of
ESSIE MAE NASH Vversus LESLIE CURTIS JEWELL, tried in said
Court on August 12,-1980.

I further certify that I am not a relative
or emp2loyee or attorney or counsel of any‘pf the parties, -
or a relative or employee of such attorney or counsel, or
financially interested in the action. g

| : 2
Given under my hand this 1éil_day of

April, 1981. o ax

P

jéégi;ﬂé&df q;;zf /26.?.7;Z3f
22

Court iﬁng?%r

CSR NO. 2492, RPR
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i ON THE 1ST DAY OF SEPTEMBER, 1980.

= Be e s e St St Shar v e rme

ORDER

This day came the parties, by counsel, on Plaintiff's
motion to rehear the Defendant's motion to discontinue this
action pursuant to Virginia Code § 8.01-335 A, and, also, on
Plaintiff's motion to withdraw her oral nonsuit of this action
which was taken by her on July 28, 1980, prior to a ruling by this
Court on that day on the Defendant's motion to discontinue afore-
said, and the matters were argued by counsel.

UPON CONSIDERATION W%EREOF, and it appearing to the
Court that it is proper to do so in this action, and upon motion
of the Court, it is

ADJUDGED and ORDERED that the Plaintiff's motion to

withdraw her July 28, 1980 oral nonsuit is granted, over the

objection of the Defendant, and further that the hearing on Plain-!

. tiff's motion for a rehearing of Defendant's motion to discontinue

this matter be and same is hereby continued pending the decision

by the Supreme Court of Virginia in the case of Fidelity &

Deposit Company of Maryland v. Celetex Corxp., which action is now

! pending in the Suprehe Court of Virginia, Docket No. 790082.
! Following the decision of the Supreme Court of Virginia in said

; case, this Court will hear further argument on Plaintiff's motion

to rehsar Defendant's motion for a discontinuance.
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Tt is further ADJUDGED and ORDERED that the trial in

this action previouzly scheduled for August 21,

sane is hereby continued generally.

1981 be and the

/ /
I8
£ COPY,, TESTE: WALTER Y. Fou . n3. CL ERY 3' THZ CIRCYI
COURT O %% Li47 OF FOATSHMOUTH, VIHG .;T
. ] Aﬂﬁl

1,

= =, ?
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Enter this day of ; 1980.
Judge
_P-9g.
. Seen and objected to:
o’y \ / =
.. /( ¢ Psde.




MOTION TO DISMISS

Now comes the defendant, Leslie Curtis Jewell, by

.counsel, and moves the Court to dismiss this action based on the

“voluntary nonsuit requested by the plaintiff herein and/or to dis-.

. continue this case in accordance with Virginia Code §8.01-335A.

LESLIE CURTIS JEWELL

of Counsel

! NOTICE

Take notice that aféument in support of the foregoing
motion will be made before a Judge of the Circuit Court of the

|

iCity of Portsmouth on Thursday, April 9, 1981 at 9:00 a.m. or as

i soon thereafter as counsel may be heard.
f,

fJohn S. Norris, Jr. Esquire
‘WILLIAMS WORRELL, KELLY & GREER
'1700 Virginia National Bank Bldg.
‘Norfolk, Virginia 23510

"
i

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing

Motion to Dismiss was mailed or delivered to all counsel of record.

Gia o5 . day oF Mapeh, 191, ..

e Mooz
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF PORTSMOUTH

—— . ———— T — T — o T T . e

e

ES3SIE MAE NASH,
Plaintiff,
vs. LAY NO. 77-926

LESLIE CURTIS JEWELL,
Defendant.

e T L L TR

Before The Honorable Lester E. Schlitz, Judge
Portsmouth, Virgnia

Arril 9, 1981l.

APPEARANCES: Massrs. Stackhouse, Rowe & Smith
By: Mr. Peter W. Smith, appearing
on behalf of the plaintiff,

Messrs. Williams, Worrell, Kelly &

Greer

By: Mr. John 5. Morris, Jr., appearing
on behalf of the defendant.

034 e .
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MR. SMITH: And the Court really said to
me, .I understand you have a six moqths' period in
whicbrto bring this.;ﬁit and wﬁy don't you just take
a nonsuit, basica;ly put me on terms, you either
nonsuit or I will dismiss, with the feeling and
thought that perhaps this matter - that the new
Statute would cover the situation that we're in.

In terms of time, as soon as I got back to
the office and was able té take a éuick lbok at the
Statute I called Your Honor, I think you recall,
after talking to Mf. Norris, advising you that I
would do so. And it was my understanding in my
co<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>