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MOTION FOR JUDGMENT 

To The Honorable Judges of the aforesaid Court: 

The plaintiff moves the Court for judgment against the 

defendant on the grounds and in the amount as hereinafter set 

forth: 

1. On December 2, 1975, plaintiff was a pa$senger in a 

motor vehicle operated by Hezekiah Nash, proceeding in an easterl 

direction on Lincoln Street at or near its intersection with Thir 

Street in the City of Portsmouth; Virginia. 

2. At the time and. place aforesaid, the defendant was 

operating a motor vehicle in a northerly direction on Third 

Street in the City of Portsmouth, Virginia. 

3. That the defendant did then and there so carelessly, 

recklessly, and negligently operate his motor vehicle so. that 

same was caused to collide with the vehicle in which plaintiff ,.,a 

a passenger with great force and violence. 

4. As a direct and proximate result thereof , plaintiff 

was caused to sustain serious and permanent injuries, ha~ been 

prevented from transacting her business, has suffered and will 

continue to suffer great pain of body and mind; has sustained 

pe rmanent disability, deformity and loss of earning .. cap~c~ t ;rr ;_ 

has incurred and will incur in the future hospital , . doctors' 

and related, bills in an effort to b e cured of said injuries. 

001. 



---- - -· ···- . -- --. ··---· ·-- - ---- --...o.-·-·J··-- ··. -· ~ . 

WHEREFORE, Plaintiff demands judgment against the 

defendant in the sum of Seventy-five Thousand Dollars 

($75,000.00), and her costs in this behalf expended. 

ESSIE MAE NASH 

By ________ ~~------~---------------
Of Counsel 

Peter W. Smith 
STACKHOUSE, WEINBERG & ROWE, p.q. 
P. 0. Box 3333 
Norfolk, Virginia 23514 
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GROUNDS OF DEFENSE 

The defendant, Leslie Curtis Jewell, as and for his 

i grounds of defense to the Motion for Judgment filed herein comes 
I 

ll 
ll 
1: 
II 
I' . I 
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i 
i 
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and says: 

1. That he admits the allegations set forth in 

paragraph 1 of plaintiff's Motion for Judgment. 

2 . That he admits the allegations set forth in 

paragraph 2 of plainti£f's Motion for Judgment. 

3. That he denies the allegations set forth in 

paragraph 3 of plaintiff's Motion for Judgment and expressly 

denies any and all allegations of carelessness, recklessness or 

negligence proximately contributing to the accident and/ or 

I! injuries alleged herein. 
If 
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4. That he denies the allegations set forth in 

paragraph 4 of plaintiff's Motion for Judgment and expressly 

denies that plaintiff has sustained the injuries and damages 

alleged therein and demands strict proof of same. 

5 . That to the extent they are applicable, thi~; 

defe ndant will rely on the defenses of contributory negligence 

' and assumption of the risk. 

6. That he denies that plaintiff is entitled to 

I 
I 
I 

recover, 
i 
I 

I ' , the sum of Seventy Five Thousand Dollars ($75,000.00) or any 
!! 

.._h I o,_ er. 
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~ sum. 
j; 
j 

jl 
1
, j11d;rm~nt 

I 

!· 
I 
I 
t! 
" 
' I ,. 

' : 
! : 

" 

i 

I 
WHEREFORE, defendant , Les lie Curtis Jewell, moves for 

I 

in his favor and his costs her~in incurred . 

LESLIE CURTIS JEWELL 

.. .. · . 



li John Franklin, III 
li W1..i.i1.ams, WorreLL, 1\e.i.iv & Greer 
1 1700 Virginia National Bank Building 
j P. o. Box 3416 
! Norfolk, Virginia 23514 

.I hereby certify that a true copy of the foregoing 

Grounds of Defense 

i . ~ ,! plaintiff on th1.s .JQ._ day 
I 

i 
I 

l 
ii 
I! 

II 

Smith, counsel for 

1978. 
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May 21, 1980 

Walter M. Edmonds, Clerk 
Circuit Court 
City of Portsmouth 
P. o. Drawer 1217 
Portsmouth, Virginia 23705 

Re: Essie Mae Nash v. Leslie CUrtis Jewell 
Docket No. 77-926 

Dear Mr. Edmonds; 

On behalf of the defendant, Leslie curtis Jewell, 
I ask that you take steps pursuant to Va. Code SS.Ol-335 A 
to have the above referenced. matter discontinued from. the 
Court's docket. 

JSN:rg 

bee: Mr. E. s. Ducker 
XOS 396 126 A 

Very truly yours, 

John s.. Norris , Jr. 

ocs 



PRAECIPE 

I certify that the above-styled case is matured for trial on 

its merits · and request the Clerk to place it on the docket to be 

called on --'J=-u.==.n=e-=5...,,--=1=-=9;_;:8::...:0=----'------'--- to be set for tria 1 1 l-1 I TH (X ) a 

jury .or WITHOUT ( .) a jury. 

· Dated this 27~-th day of ....:;M;;..;;a::..y...___ ___ _ 19 80 

PETER \v. SMITH 

Counsel for: 

ESSIE MAY NASH 

.· CERTIFICATE OF SERVICE 

I certify that on the 27th day of May 1 19 80, I r·1a iled 
or delivered a true copy of the foregoing Praecipe to all counsel of 
record he rein pursuant to the provisions of Rule 1:12 of t he Rules of 
the Supre me Court of Virginia. 

STACKHOUSE, RO\vE & SMITH 
1400 Virginia National Bank Building 
P. 0. Box 3333 
Norfolk, Virginia 23514 
(804) 62 3-3555 

PETER W. SMITH 

ocs 
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MOTION TO DISCONTINUE 

Now comes the defendant, Leslie Curtis Jewell, by 

counsel, pursuant to Va. Code §8.01-335 A and moves the Court to 

discontinue this matter from the Court's docket . 

LESLIE CURTIS JEWELL 

Take notice that argument in support of the foregoing 
.i 
:1 Motion to Discontinue will be presented to the Court on Honday 1 

" ; ' :! July 28, 1980 at 9:45 a.m. 
;! 

;j John S. Norris 1 Jr., Esquire 
ll Nilliams, Worrell, Kelly & Greer 
· 1700 Virginia National Bank Bldg. 

Post Office Box 3416 •: 
Norfolk, Virginia 23514 

CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing 

.. Motion to Discontinue was mailed or delivered to all counsel of 

record this 7th day of July, 1980. 



-- ---- ____ .. __ ,_...... . . -··-· ... 

INTERROGATORIES AND 
REQUEST FOR PRODUCTION 

Now comes the defendant, Leslie Curtis Jewell, by 

counsel, pursuant to Rules 4:8 and 4:9 of the Rules of the 

Supreme Court of Virginia, and propounds the follow~g 

Interrogatories and Request for Production to be answered 

by the plaintiff, under oath, within twenty-one (21) days: 

1. State your name, ~ge, present address and 

j: social security number. 

I ,, 
:! 

2. State the names and present addresses of any 

~ : individuals who were passengE;rs with you in the vehicle which you 
I I , . .. 
:·were occupying at the time the accident in question occurred. 

3. State the name of the driver of your vehicle at 

:i the time of the accident in question. 
t; 

. ; 
'· 

4 • State where you had been prior to occupying your 

l. vehicle at the time in question. State where you were go~g at 
,. 

~: the time in question. :; 
:, 

5. State whether you had consumed within a 12 hour 

.. period prior to the accident in question any alcoholic bev erage, 

: medication or dr:ug of any type and, .if so, sta .. :e the nature of 

. the substance consumed includi~g brand names, a nd the times and 

amounts of such consumption. 

6. State the particulars of any earni~gs or other 

income, the value of which y ou claim as damages in this action. 

7 . State your present occupation and the name and 

address of your present supervisor. 
ocs 

' I 

I. 
I 

I 

' 

I 

I 
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I 
I 
I 
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8. State your occupations during the past five years 

occupations. 

9. State the wages which you earned during each of 

the occupations listed in the preceding interrogatories. 

10. Itemize any medical expenses or other special 

damages, in addition to those provided in the answer to the last 

interrogatory, which you claim in this action. 

11. State any injuries for which you claim darnages 

in this case. 

12. State whether any of said injuries is claimed 

be permanent, and if so, which. 

13. State any physical or mental complaints which 

have at the present time, and for which you claim damages in 

this case. 

to 

you 

14. State the name and address of any physician who 

has seen, examined, .treated or consulted with you within the 

last five years, and the dates thereof. 

15. Please attach a copy or make available to counsel 

for defendant for cupying, any medical report or record, or 

letter from any physician, nurse or other practitioner of the 

·. healing arts, pertaining to your or your health within the last 

. five years. 

16. State the name and address of any hospital or 

other medical facility in which you have been seen, examined, 

treated or confined within the last five years, and the dates 

thereof. 

17. Attach a copy, or make availabl~ to counsel for 

defendant for copyi~g, any record, report, writing, x-ray or 

other document of such hospital or medical facility as identified 

in the last preceding interrogatory, for the last five years. 

OC9 
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18. State whether or .... not any phot~graphs have been 

taken of the area or equipment involved in the alleged accident, 

or of the plaintiff or any other relevant subject, and if so, 

please attach prints to your answers to these interrogatories, 

!';r r~ t-i nn' t-.hP. da t .e snch phntnq raphs were taken and the name and 

address of the person taking them. 

19. State the name, present address and occupation of 

any person you intend to call as a witness at trial, specifying 

which of such witnesses is a factual witness and which may be 

an expert \vi tness. 

20. With respect to each expert whom you expect to 

call as a witness at trial, or who has been r e tained or specifi-

cally employed by you in anticipation of litigation or prepara-

tion for trial, but who is not expected to be called as a witness, 

give the following information: 

(a} Name, address 1 .employment and qualifications, 

including education, writi~gs, memberships and experience. 

(b) The subject matters about which the expert 

or experts expect or are expected to testify or about which the 
;: 
;• 

: expert or experts are .consulted. 

(c) The substance of the facts and opinions to 

:. which the expert or experts are expected to testify or about 
I 

: , 

which he or they ha~!e been consul ted. 

(d) A summary of the grounds for each such 

,: opinion. 

· : 21. State the name and address of any person (whether 

·· or not intended to be a witness at trial) who has any knowle~ge 
. 
.. of the facts and circumstances of the all~ged accident, of the 

area of the accident, .of the damages which you allege, and any 

;: other facts set forth in the Motion for Judgment or to be relied 
I .. 
' upon by you at trial. 0 :10 

! 
~ . 



22. Please attach a copy of any book, document, letter 

or other tangible thing to be relied upon by you at trial, or to 

be the subject of testimony offered by you at trial. 

23. State whether you have ever been convicted of a 

felony or a crime involving moral turpitude. If so, state . the 

place and date of each such conviction and whether you pled 

guilty on any such occasion. 

24. State whether you have ever suffered any prior 

or suu~equen~ injuries to any of the parts of the body or bodily 

functions which you allege were injured or damaged by the accident 

in question. If so, produce any and all documentation pertaining 

to such injury or the treatment therefor. 

25. State in detail how the accident in question 

occur~ed. Include in your ans~er when you first saw the defen­

dant, the direction and speed of his vehicle at the time, the 

distance it was from your vehicle at the time and the nature 

of any actions which you took up to the time of collision. 

26. State whether the defendant made any statements 

to you concerning the accident in question. If so, relate 

as accurately as you can the content of such statement. State 

the name and address of any individual who heard the defendant 

make such statement. 

27. State whether there was any physical damage to 

the vehicle you were occupyi~g as a result of the accident in 

question. If so, describe in detail the nature of such damage. 

28. State whether . you made any statement to the 

defendant or to the investigating police officer for the accident 

· in question regarding the condition of your health immediately 

::after the accident. If so, set forth in detail the nature of 

. such statement. 
Oi1. 



29. State when and where you first b~gan to notice 

pain or other physical discomfort as a result of this accident. 

Describe the nature of such pain or physical discomfort and _ give 

'· tl:;.;: name and present address of all individuals who were present 

at the "time or who ·you later made a complaint t .o r~garding such 

discomfort. 

All requests for production shall be complied with 

by providing a copy of the document so requested at the offices 
~ 

of Williams, Worrell, Kelly & Greer, 1700 Virginia National 

Bank Building, Norfolk, Virginia 23514, within twenty-one (21) 

days from the date of the request where counsel for the defendant 

shall have custody of the documents so produced for purposes of 

insoection and copying. 

LESLIE CURTIS JEWELL 

~-\ el-L_ y __ );1_~~ - · y of counsel ) y 
John s. Norris, Jr., Esquire 
Williams, Worrell, Kelly & Greer 
1700 Virginia National Bank Building 
Post Office Box 3416 
Norfolk, Virginia 23514 

CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing 

Interrogatories and Request for Production was mai~d .~r 

delivered to -all counsel of record this ~ o~ · · , 

,., ' a· . 
cfL:l ·~ 

1980. 
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PLAINTIFF'S ANSWERS TO 
DEFENDANT'S INTERROGATORIES 

Now comes the Plaintiff, ESSIE MAE NASH, and for her 

Answers to the Interrogatories propounded to her herein, _states 

as follows: 

1. ESSIE MAE NASH, age 53, 2020 Atlanta Avenue, 

Portsmouth, Virginia, Social Security Number 224-30-5326. 

2. None. 

3. HEZEKIAH L. NASH, 2020 Atlanta Avenue, Portsmouth, 

Virginia. 

4. Prior to occupying the v e hicle at the time in 

question, I was at home. At the time in question, I was 

accompanying my husband to pick up our daughter from work at the 

Norfolk Nava l Shipyard. 

5. None. 

6. None. 

7. Housewife. 

8. Housewife. 

9. Not applicable. 

10. See copies of medical r ecords and statements from 

purveyors of medical services a l ready provided. 

11. Cervical and lumbosacral spine spr ains. I also 

claim damages for aggravat ion of a pre-existing condition of 

degenerative o s t eoarthr itis of the cervical and lumbar spine· 
o-t3 



which condition prior to the accident was asymptomatic. 

12. Unknown. 

13. I continue to suffer from pain in my lower back, 

left hip, which pain runs down my left leg to my left foot. I 

suffer from extreme nervousness and have been unable to perform 

normal and ordinary chores or live a normal life because of the 

continuous pain. 

14. (1) William M. Hoffler, Jr., M.D., 549 Brambleton 

Avenue, Norfolk, Virginia; I have seen Dr. Hofler as 

my family doctor for a number of years with more or 

less continuous visitation. 

(2) David L. Durica, M.D., 3315 County Street, 

Portsmouth, Virginia; I began seeing Dr. Durica on 

December 3, 1975 and he has had me under treatment off 

and on ever since through this date. 

(3) E. A. Barnam, Jr., M.D., 640 North Street, 

Portsmouth, Virginia; I saw Dr. Barham during the 

summer of 1976. 

(4) Theordore Bliss, M.D., Lafayette Towers, 

Suite 1-D, 4601 Mayflower Road, Norfolk, Virginia; I 

saw Dr. Bliss for treatment during the late spring and 

summer of 1979. 

(5) Jose T. Delos Angeles, M.D., 3703 County 

Street, Portsmouth, Virginia; I saw Dr. Angeles during 

the spring and summer of 1978. 

15. Copies of all medical reports have previously 

been furnished to counsel for Defendant. 

16. Portsmouth General Hospital, Leckie Street and 

Fort Lane, Portsmouth, Virginia; December 2, 1975. 

Norfolk Community Hospital, 2539 Corprew Avenue, 

Norfolk, Virginia; April 7, 1977 through May 9, 1977. 

014 



17. Copies of al l documentation have been provided 

previously to counsel for Defendant. 

1 8. My husband took photographs of the car in which 

I was a passenger shortly after the a c cident. These pictures 

were taken by my husband, HEZEKIAH L. NASH, who l ives at 2020 

Atlanta Avenue, Portsmouth, Virg inia. Photocopies of these 

pictures are attached hereto. 

19. (a) Hezekiah L . Nash (address supplied above) -

factual . 

(b) William M. Hoffle r, Jr., M.D. (address supplied 

above) - expert. 

(c ) J ose T. Delos Angel es, M.D. (address supplied 

above ) - expert. 

(d) Theodore Bliss , M.D. (address supplied above) -

expert . 

(e ) David L . Durica , M.D . (address supplied 

above) - expert . 

20. (a) See answers to interrogatory 1 9 above ; each 

of the witnesses which I expect to call as expert 

witnesses is a licensed physician practicing medicine 

in the tidewater area. 

(b) Each of the expert witnesses shown above a re 

expected to t esti fy concerning the injuries sustained 

by me in the motor vehicle accident which is the sub-

ject of this action. 

(c) See copies of medical r eports already supplied; 

(d) See copies of med ical reports already supplied; 

21. None other than those enumerated above . 

22 . Copies o f all documentation expected to be relied 

upon by me at trial have alre ady been d e livered to counsel for 

Defendant. Should further documentation come into the hands of 
Oi 5 



Plaintiff or Plaintiff's counsel, copies of same will be provided 

to Defendant. 

23. No. 

24. No. 

25. I was a passenger in a motor vehicle being driven 

by my husband, HEZEKIAH L. NASH, proceeding in an easterly 

direction on Lincoln Avenue in the City of Portsmouth, Virginia. 

The Defendant was proceeding in a northerly direction on Third 

Avenue toward Lincoln. Defendant approached the intersection of 

Third Avenue and Lincoln Avenue where there was a stop sign 

requiring that he stop before entering the intersection. The 

Defendant did not stop but proceeded into the intersection and 

struck the vehicle in which I was a passenger in the area of the 

right front door. I first saw the Defendant's vehicle almost 

immediately prior to the impact when that vehicle was some 15 

to 25 feet away. That vehic~e was proceeded directly at me and 

it was impossible for me to judge the speed of the vehicle at 

that time. 

26. No. 

27. The vehicl e in which I was a passenger sustained 

physical damage to the windshield, right front fender and right 

front door (see copies of pictures of accide nt vehicle attached 

hereto) . 

28. No. 

29. I experienced pain immediately after the impact 

as a r esult of this accident. That pain was experienced in my 

ne~k and back immediately. Later I experienced continual pain 

in my neck and b ack and soreness throughout my body. I have 

spoken with regard to such pain to my husband and to my doctors 

016 



whose names and addresses are supplie9 above. 

ESSIE MAE NASH 

Subscribed and sworn to before me this 

August, 1980. 

Hy commission expires: 

Peter W. Smith, Esquire 
STACKHOUSE, ROWE & SHITH 

NOTARY PUBLIC 

1400 Virginia National Bank Building 
Norfolk, Virginia 23510 

_____________________________ p.q. 

CERTIFICATE OF MAILING 

day of 

I certify that a true copy of the foregoing Plaintiff's 

Answers to Defendant's Interrogatories was mailed to John S. 

Norris, Jr., counsel for Defendant, 1700 Virginia National Bank 

Building, P.O. Box 3416 , Norfolk, Virginia 23514 on this 

d ay of August , 1980. 

PETER \v. SMITH 
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1 VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF PORTS!·10U':.'H 

2 ------ --- ----------------------- : 
) 

3 ESSIE M.AE NASH, 
Plaintiff, 

vs. LA~v NO. 77-926 
5 

LESLIE CURTIS JENELL, 
6 Defendant. 

) 

7 ---- ----------------------------: 

8 

9 

10 

11 
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13 

14 

15 

II 
16 q 
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17 I 
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I 
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Before The Honorable Lester E. Schlitz, Judge 

Portsmouth, Virginia 

August 12, 198 0. 

.· 

-------coo-------

APPEARANCES: r-1ess rs . Stackhouse 1 Ro,.le & Srni th 
By: Mr. Peter W. Smith, appe ar ing 

on behalf of the plaintiff. 

Messrs . Williams, Worrell, Kelly & 
Greer 
By: Mr. J ohn s. Norris, Jr., appearin 

on beha lf of the defendant. 

-------oOo- - ----
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MR. SMITH: You heard us about two weeks 

ago on Mr. Norris ' motion to discontinue this 

matter, on Section 8.01-335. So I suppose it's 

up to me to proceed and I ' m prepared to do so. 

Just for the record, I told Mr. Nor r is 

because of the unusual nature of this that I would 

state for t he record just what happened . 

The matter was heard on Jul y 28 on Mr. 

Norr i s' motion t o discontin ue, 8.01- 335. \ve both 

stated our reasons why it · should or -should not be 

. d iscontinued at the clo;;-·o f that . he~ri;;g:·~· -- I, ' ---- - "" 

as counsel for the plaintiff, indicated - to the "- !~· •. 

Court I would be willing to- take a .n.onsui t . i n·· the 

matter. 

Upon reflection and further rese arch 

I h a ve come t o the conclusion I was unable t o ~o 

so. After speaking with Mr. Norris by t elephone 

and J udge Schlitz by t e l e p hone , Judge Schlitz has 

grante d me a r e he aring in the matter. Pro m tha t 

point I am ready to procee d tod a y. 

THE COURT: NO'tl as yo u unde rstand, no 

orde r of no n s uit has been e ntered. He just 

indica t ed tha t is wha t he was going to do, that 

would be hi s ri g ht. 

!1R . ~ lO RRIS : I ha ve a pos ition on tha t . 

COURT R E POR T E R S , INC. - N O R FOL K , V IRG I N IA 
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3 

1 I don't want- my position is this case has been non 

2 suited. Mr. Smith did not indicate any intention 

3 not to nonsuit at the earlier hearing because at 

4 the earlier hearing the Court indica ted it was goinq 

5 to rule and it was g o ing to give Mr. Smith the 

6 opportunity to nonsuit or suffer the Court•·s ruling . 

7 At that point then Nr. Smith said, Your Honor,. I 

8 nonsuit the case. · 

9 THE COURT: I understand that, but it ' s 
! 

10 

11 1i 

!I 12 'I I 

not nonsuited until I enter an order to nonsuit~ 

HR. NORRIS: I disagree and I have c ase 

law. 

13 I 
I 

THE COURT: The discontinuance of a 

14 I 
i nonsuit, I have since determined for all practical 
I 

15 

·r 
16 i 

17 I 

purposes is the same thing, at least something that 

s ays that is a discontinuance. 

MR. SMITH : I be lieve Your Honor is 

18 

I 19 

II 20 
II 
h 

21 I 

lj 
!j 

22 I: 

II 
23 

,, 
il 
II 

24 " 

II 

25 

I 

referring to the case Payne versus Buena Vi s ta 

Extract Company, 124 Va. 296 which does indicate 

that the effect of the discontinuance ,.,.ould be the 

same as a non suit. 

THE COU~T: Right. I think the fact s 

have been thoro ughly stated here. Counsel did 

indicate that he wo uld take a nonsuit, but you say 

you ha ve case law that is saying that makes it 

COURT REPORTERS, INC. - N ORFOLI<, V IRG INIA 

I 021. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

I! 
li 
q 

!I 

" ol 

1: ,, 
'! 

I ,, 

4 

mandatory, that I have to allow it without benefit 

of an order. 

HR. NORRIS: The b-10 cases, one Berryrrtan 

.versus Moody, 205 Va. 516 and an earlier case just 

recently decided by the Supreme Court, Newton 

versus Veney. I have it reported from New Reporter 

Series. 

THE COURT: I will look at this. 

MR. NORRIS: Both of these cases, Your 

Honor, where at the end of plaintiff's evidence the 

defendant's counsel made a motion to strike. In 

both of these cases the Court started talking about 

the evidence --

THE COURT: Like Courts frequently do. 

MR. NORRIS: -- in a negative manner, 

"' · ~ . 

indicating at least the plaintiff, not the Court, 

was going to strike the evidence. In both of these 

cases counsel for the plaintiff then said, Your 

Honor, I nonsuit in both of these cases. 'The Trial 

Court decided that it was too late to nonsuit and 

the Court struck the evidence on appeal in b~th 

cases. The Virginia Suprene Court said nonsuit · is 

an absolute right, it's a mat~er of right that ·. 

counsel for the plaintiff can take at any time befor 

the Court actually rules. 
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l THE COURT: I agree with that one 

2 hundred percent, but the difference , the only thinq 

3 I want to say in regard to th~t is suppose a person 

4 wants to take a nonsuit, indicates he wants to take 

5 a nonsuit , now he has a . right to do it and the 

6 Court can't deny him that right. He has an absolute 

1 right to take a nonsuit and the Court can't deny it. 

8 I' m fami l iar with this c ase , b u t the 

9 question is that when does a nonsuit become effectiv ? 

10 Does it become effective when he says I want t o take 

11 a nonsuit or does it become effective - - okay, I 

12 sustain the motion to take a nonsuit. That i s the 

13 issue that is here. 

14 MR. SMITH : If I might i nterj e c t, even 

15 beyond that lies another issue, is that there i s a 

16 law - I do no t have a citation, but i n my research 

17 in preparation for this heari ng I did find law to 

18 the effect t hat counse l upon a proper motion c an 

19 _retrac t thit nonsui~ ·and ask . ~oi · a rehearing o f the 
.~~~;,_;_• ;-(. ~~ :• • .=- • "•••• I- - ~ 

20 matter which is precisely \vhati have don·e. 

21 THE COURT: If we could find that law 

22 
I 

jl 
23 

II 

it wou l d be mo st hel p ful , the case that says yo~ can ~ 

retra ct it. It would certainly remove this issue. 
I 

24 I 
I 

MR. NORRIS: I have a case, Wickham v e rsus 
I 

25 

I Green, 111 Va. 199, 1 910 case a nd it was dealing 

I 

I 
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1 there with - I'm not sure I understand the whole 

2 procedure correctly. Apparently after filing suit 

3 the plaintiff had to file something by the next rule 

4 day, I think called declaration, and upon failure 

5 to do so the case could be dismissed~ In this case 

6 apparently the plaintiff ~ailed to do so but sornehm·J 

7 he was allowed an extension· of time. And the Court 

8 in ruling on that analogized the situation .to the 

9 nonsuit. And if I could just read from where the 

10 Court said: 

11 "These dismissals by the Clerk 

12 partake of the nature·of nonsuitsr and 

13 the prevailing rule is that motions to 

14 -
set aside a nonsuit, or to ·:reinstate 'a -'=- . 

15 suit after ·dismis.sal, ar~ :.:~:dd;;;ssed to · the 
.. 

16 judicial discretion" of the;:·court. II 
.. . 

17 

18 
But let me continue, and I'm going to skip 

19 I a sentence here that goes to a Statute about 

20 

I 
I declaration. The Court says: 

' :I 
21 It 

22 II 
I! 23 II 

"It is not to be : ~cinstated merely 

upon showing that the plaintiff would 

suffer inconve nience or loss by reason of 
:I 

24 
:; ,, 
1: 
'I ,, 

25 ' I 

its dismissal, ns that would as effectuall' 

re?ca l the Statuto as though its enforcemer 
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7 

were left entirely to the arbitrary 

2 I discretion of the Court. In hrief, the 

3 plaintiff, on moving to reinstate his 

4 suit, should be required to shaH good 

5 cause for his motion ••••••• 

6 "It is ah1ays to beregxetted when a 

7 case has to be disposed of on other ground 

8 than those that go to the very right and 

9 merits of the cause.The Court cannot, 

10 however, permit considerations of hardship 

11 in particular cases to cause them to 

12 . disregard and set at· naught the plain 

13 provisions of a positive Statute." 

14 

I think the situation here is if in 
15 

16 
effect the Court let's this paragraph saying I 

17 
nonsuit to prevent an adverse ruling of the Court · 

1S I 

and then go home and reflect on it more and come 
I 

19 I 
I 

I 
20 I' 

back and change its mind it is going contra~y to 

the converse of that, what these cases set up. He 

I 
21 I 

I, 
I' 

22 
,, 
li 

23 ,I 

24 
,, 
,, 

25 
II 
d 

can't have his cake and eat itr too. 

THE COURT: Let me tell you - equity is 

equity, all of this was done without a reporter 

being present and I think what .has been stated is-i 

fair representation of the hearing. We had no 
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8 

1 reporter present, I think counsel has been quite 

"2 honest, but to make the record totally complete 

3 ,.,e discussed the fact here ar.1ong counsel that he 

4 could take a nonsuit and that under the -six months' 

5 rule of the Statute that he could rebring his suit, 

6 he could rebring his suit ''~i thin six months. The 

7 Coure discussed this with counsel : 

8 Now after counsel indicated under the 

9 circunstances, since I was inclined to dismiss the 

10 ·suit ot~erwise , whic h all I could do is continue, I 

11 couldn't dismiss , I could discontinue, which 

12 apparently is the same thing like a nonsuit. Counse 

13 went back and reflected on it and then became 

14 sornewhaL disturbed. 

15 I understand the fact th~t - there is 

16 presently before the Supreme Court a question of 

17 Whether Or nOt 1 beCaUse···.ther.e iS ·a Change .. i·~'· }.~;· On . . -~: ~ . 

18 I 

i 

19 
I 
I 

the nonsuit, · whether, ·in fact, he would be able to 

b ring his case back within six monthsr because this 

20 
I 

·i 
II 
,I 
I ' 

case arose before that six months' provision was 

21 
I' 
1: 
II 

22 'I I. 
H 
j; 

placed in the law. And therefore lt became a 

qu~stion of whe the r or not he could rebrinq his suit 
ol 

23 I · 

I· ,I 

2~ 
11 
I, 

I 

I 

Now the Court was trying to expedite this matter 

and saying it's be~~ a long tiAe, you don't move 

25 ! forward, I ' m goinq to, in effect , discontinue, but = 
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if you want to bring it back, if you feel so 

advised, you can have the tirr.e to do · it • . It now 

appears from what I have been told by counsel that 

this matter is presently pending before the Supreme 

Court. 

MR. SMITH: I can ·give you the citation. · 

THE COURT: The Court in all · eq,li ty woul'd 

not -feel - that it's the right thing- to· do to ·deprive 

this plaintiff of its right because of some action 

the Court has taken \>~hich indicated to counsel that~· 

a · nonsuit- that if he took a nonsuit he could still 
.· 

bring his suit. I dorrt think that is fair• ..It 

may be · fair or not fair ·under the law, i _t' s done, 

. and :that· ·is it. I don't think that is · the case. 

What I am going to do, if I'm going ~o 

continue this entire matter until the Supreme Court 

rules on those cases. I'm just going to let the 

thing- it's been sitting here this long, it can 

sit a little longer until the Supreme Court rules 

on this case. It may be that they'll rule the 

nonsuit is a procedural matter and the nonsuit 

applies to old cases. Many p e ople think that is so. 

Many people believe that.is so, but it's no need 

for me to make a ruling tha t could only take us to 

the Sup reme Court on the very point that the Supreme 
1 

I 
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1 Court is now deciding. 

2 So what I'm going to do is I'm going to 

3 continue this matter until such time as the Supreme 

4 Court rules on it. I would expect counsel to bring 

5 it back to my attention because I won't be watchinq 

6 this· .. thing; you J,rndeJ;"~tand, \"ai ting for it to come up. 

7 I can't set up a particular date, so I would 

8 

9 
I 
I 

expect counsel to motion this matter to be reheard. 

MR. SMITH: If we could agree on the case 

10 ,I 
II 

11 I! ,, 
12 ll 

II 
13 II 

d 
14 

II 
!I 
I' 

II 

that is involved, there is a case pending, the 

writ was granted in August of 1979, the case is 

Fidelity and Deposit, Maryland yersug Celotex 

Corporation. 

THE COURT: If the ,.,rit was granted in 

15 I 

I 
I '79 it ought to be coraing down before - too long·. 
l 
I 

16 

'I 
17 

;I 
18 ·' il !; 

I· 
19 •I 

II 20 
II 
ll 

- . 
MR. SMITH: I called the Clerk of·th~ 

Supreme Court and the Clerk advised me it was pendin~ 

on the open docket, had not been docketed for 

argument. 

THE COURT: As I s ay, the case has been · 
p 

21 
d 
j; 

li 
22 

q 
I· :! 

sitting here two years a nd really for no reason 

that is apparent to me why it s a t so long, but it's 

23 
!! 
i; ,. been there that long and I'm going to let it sit for 
I• 

24 ;t 
,; 

li 
a longer time until such time as the Supreme Court 

:, 
25 il 

I 
rules on thi s matter. lU1d I'm going to say to you 

I 

I 
I 
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1 that I feel certainly you made a good argument as 

2 to why I shouldn't do it, but I feel there are 

3 certain equities involved that people shouldn't 

4 lose their cases because of what the Judge does, so 

5 therefore ~·m going to take this matter under 

6 advisement until such time as the Supreme Court 

7 rules on it. 

8 HR . NORRIS: \ve have this case set for 

9 trial. 

10 THE COURT: Will you all enter an order 

11 continuing it on the Court's motion? 

12 MR. NORRIS: Thank you, Your Honor. 
I 

13 I 

I 14 

MR. SMITH: Thank you, Your Honor. 

15 I 
I 

16 I 
I 

I 
17 I 

I 

18 
I 
! 

--------ooo-------

II 
19 ! 

i 
20 I 

I ,, 
21 

II 22 if q 
! 

23 

24 

25 
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C E R T I F I C A T E 

2 

3 co;...l.HOm·-r.:::ALTH OF VIRGDHA: 

4 CITY OF PORTSMOUTH , to-wit: 

5 

6 I, Audrey Johnson Grizzle a Court 

7 Reporter, certify that the foregoing is a correct transcript 

8 of the testimony adduced and proceedings had in the case of 

9 ESSIE NAE NASH versus LESLIE CURTIS J£1:-lELL, tried in said 

10 Court on August 12, 198 0. 

11 I . further certify tha t I am not a relative 

12 or em?loyee or attorney or counsel of any of the parties, · . .. 
13 or a relative or employee of such attorney or counsel, or 

14 
II 

15 

II 16 
I 

f ina ncially inte~ested in the a ction . 

tA 
Give n under my hand this J;?~ day of 

April, 1981. .. ·:. 

17 
I 
I 
I 

13 II 
I 

19 I 
I 

20 I! 
21 

II 
I 

I! 22 

I! 
23 

I! 
2..; . I 

I' 
25 

,, 
I 
I 

CSR NO . 2492 , RPR 

! 
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ll ON THE 1ST OAt OF SEPTEmER, 19~0. 

I I OOWR 

j This day came the parties, by counsel , on Plaintiff 's 

!i motion to rehear th~ Def~ndant 1 s motion to discontinue this 
L 
i1 action . pursuant to Virginia Code § 8.01-3 35 A, and, also, on 

I! Plaintiff 1 s motion to \vithdraw her oral nonsuit of this action 

~ ~ which was taken by her on July 28, 1980, prior ~o a ruling by this 

If Court on that day on the Defendant 1 s motion to disc"ontinue afore-
·! 

said, and the matters were argued by counsel. 

•· 
ji UPON CONSIDERATION WHEREOF, and it appea-ring to the 

1
,,,. I 

Court that it is proper to do so i n thi s action, and upon motion 

1
, !_: I 
,1 of the Court, it is 

il I! ADJUDGED and ORDERED that the Plaintiff's motion to ! 
Ji withdra" her July 28, 1980 oral nonsuit is granted , over the I 
j: objection of the Defendant, and further that the hearing on Plain- i 
I ~ ,; J 

~~ tiff 1 s motion for a rehearing of Defendant 1 s motion to discontinue 1

1 II 
r· this matter be a.nd s ame is hereby continued pending the decision 
!I 
J! 

1: 
' I I; 
'! I; 
li 
i: 
It 
}: 
n 

by the Supreme Court of Virginia in the case of Fidelity ~ 

Deposit Companv of Haryland ~· Celetex Corp ., which action is nmv 

pending in the Supreme Court of Virginia, Docket No . 790 082 . 

FolJ.m-1ing the decis i on of the Supreme Court of Virginia in said 
t • 

ji c ase , t his Court \vill hear further argument on Plaintiff's motion 

to rehear Defendant's motion for a discontinuance. 

03:1 



It is further ADJUDGED and ORDERED that the trial in 

t his action previou:.;ly scheduled f o r August 21, 1 98 1 be a nd the 

sar:1e is hereby continued generally. 

Enter t his 

----J---~~~~~~----------p.q . 

;; Seen and objected to : 
i; · / 1 r· · 1 
--~1_·:_/_l. ___ ._. __ ·,~~·~/·-'~\~t:~·: :~~ ~~ ~r~:·~~· · ~--~~--p.d. 
I ~ .. 'I I 

. t 
.j. 

! 

Judge 

day of 

I 

i 
,1980. 1 

I 
I 

l 
! 



NOTION TO DISMISS 
,, 

Now comes the defendant, Leslie Curtis Jewell, b y 

; counsel, and moves the .Court to dismiss this action based on the 
' 
j 
i ., 

·; voluntary nonsuit requested by the plaintiff herein 
I 

and/ or to dis- : 

;: continue this case in accordance with Virginia Code §8.01-335A . 

LESLIE CURTIS JEWELL 

~ 
I 
I 

! 

I 
I 

~~X,....---- . ____ n_~_, ~-' 
Counsel I 

!: 

1: 
N 0 T I C E 

li 
'· ii 
II .. 

Take notice that argument in support of the foregoing 

jjmotion will be made before a Judge of the Circuit Court of the 
.f 
l! City of Portsmouth on Thursday, April 9, 1981 at 9:00 a.m. or as 

i! soon thereafter as counsel may be heard. 
r 1: 

I! John S. Norris, Jr. Esquire . 
l' WILLIAMS, WORRELL, KELLY & GREER 
l: 1700 Virginia National Bank Bldg. 
::Norfolk, Virginia 23510 ., 
" ,· 

CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing 

Motion to Dismiss was maile d or delivered to all counsel of record 

thi s L>-~ day of March, 1981. 

.- 033 
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AjG/]w' 1 

l VIRGIIHA: IN TH E CIRCUIT COURT OF THE CITY OF POR'fSr·tOU'i'H 

2 ----------------------- - ------ --: 
) 

3 ESS IE H.'\E NASH, 

Plaintiff, ) 
4 . . 

5 

6 

vs. 

LESLIE CURTIS JEWELL, 
Defendant. 

) LM·7 NO. 77- 926 

) 

) 

7 --------- -----------------------: 

. 8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 I 
I 

I · 
19 I 

I 

I 
20 I 

I 

21 I 

II 21 
tl 
!: 

23 I ' 
: I 

II 
24 I 

I 

25 I 
I 

Before The Honorable Lester E. Schlitz, Judge 

Ports~outh, Virgnia 

April 9, 1981. 

.· 

-------ooo--------

AP!?EARA~CES: Hessrs. Stackhouse, Rmve & Smith 
By: Mr. Peter w. Smith , appearing 

on behalf of the plaintiff. 

Hessrs. Nilliams, ~·7or rell, Kelly & 

Greer 
By: Mr. JohnS. Norris, Jr., appeari nt 

on behalf of the defendant. 

-------ooo-------
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.. ,\. 

1 HR. S~.UT!l: And the Court really s.:lid · to 

2 me, .I .understand you have a six months! p~riod in · 

3 which to bring this suit and why do~·~- you just take 

4 a nonsuit, b~sically put me on terms, you either 

5 nonsuit or I will dismiss, with the feelinq and 

6 I thought that perhapi ' thi~ · ~a~ter~ that the new 

7 Statute ~.vould cover the situation that. we're in . 

8 In terms of time, as soon as I got back to 

9 the office and was able to take a quick look at the 

10 Statute I called Your Honor, I think you· recall, 

11 after t alking to Mr. Norris, advising you that I 

12 weald do so . And it was my understanding in my 

13 conversation with Your Honor that you would allow 

14 me to withdra· .. ,. 

15 THE COURT: The issue here is can I. 

16 

17 MR. S~ITH: Your Honor, it seems to me 

18 that we are basically talking about the same · thing. 

19 THE COURT: If the Statute of Limitati ons· 
I 

20 

II 
21 

II 
22 

II 
23 il 

:I 
24 !. 

t: 
'I 

has run 

~1R. mnTH: A r e insta tewen t of the 0xis ting 

action 1s not the same as filing a new one. A 

reinstate~~nt c a n be filed after a nonsuit. It's a 

continuation of the sane .suit. It ' s basically the 

25 I 
! same thing as if you had discontinued this action 
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.) 

1 under the two-year rule. 

2 THE COURT: Suppose you ca~e in and ~ade 

3 a legitimate nonsuit and suppose the Statute of 

4 Limitations run and you wante~ to bring that suit 

5 again. Is it t~at you could come to me and say I 

6 want to reinstate? 

7 MR. SMITH: I think a motion to reinstate 

8 would lie. 

9 THE COURT: Not in my judgment. If the 

10 Statute of Limitations run - if the Statute of 

11 Limitations run, here is what I got before me. 

12 In September I entered an order Hhich I 
.· 

13 believe has now been standing since September in 

14 
I ·which I allowed thE': motion to withdraw the oral 

15 
,, 
I 

16 
I 
I 

nonsuit. Whether that \vas right or wrong, I allowed 

it. And then I continue d this matte r on the motion 

17 
I 

I 
- the only thing see ms to me left here is the 

18 ·I I! 
.I 

defendant's motion for a discontinua nce. Nhether I 

19 " I' I was right or wrong, the non s uit was withdrawn an d 
i 

20 I 
! counsel may be right, that this was the wrong thing 

21 " n 
L 

for me to do. Nonethe less tha t was done, as the r e 

22 I ~ is an orde r allm·1ing t~mt of record. 

23 L 
i' 
I ' 

Th•~ o nly thi n g no-,... that it s e ems t o me 
I I 

2~ t! 
' 

!! 
: I 

to be before m~ , that th~re i s a case that's bee n 

25 I, 

II 
sitting o n the <1oc ke t f o r t hree years in ;.1hich 

.-, 

I 
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" 

1 nothing was done, nothing was done for almost three 

2 years and then there was a motion for a dis~ontinuan e 

3 ¥1hich in my judgment is the same thing as a rnnsuit 

4 if I grant it. It doesn't stop the plaintiff from 

5 ·coming back and refiling his suit if he is within 

6 the Statute of Limitations, you understand - if he 

7 is within the Statute of Limitations • . I think 

8 that's correct. Now the problem is that the law 

9 says that people have t o go forward \vith this sui.t. 

10 You can't just sue people and leave it sitting on 

11 the books forever. T·he Courts say if you don't 

12 move or do something within a reasonable time then 

13 maybe you ought to be dismissed from the docket 

14 because you haven't acted on your cause. -And the 

15 legislature has said that is discretionary with 'the 

16 Court, that afte.r two years - if you sit there for 

17 two years and no order is entered in the blo-year 

18 period - no order is entered into the t wo-year perio , 

19 the Court in its discretion has the right to discontinu 

20 the cause for failure to prosecute. 
i 

21 h p 
I 

You gentlemen disagree with that as far as 

22 the basic law on this continuance is concerned. 

23 ~R. SMITH: ~o, sir - -

24 THE COURT: That is the way this thing 

25 originally came to me. And as I recall, and we didn't 
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1 have a reporter there - if I!m wrong in what I say 

2 you corre ct me. As I recall we had a discussion, 

3 I was somewhat inclined to discontinue this case 

4 and I d id say this, that I am about to discontinue 

5 this thing. If you want to take a nonsuit that is 

6 your privilege. And I think based on that you asked 

7 for a nonsuit. Then we left here and then you calle 

8 b ack and having considered the fact that you might 

9 I 
I 

10 I 
I 

11 I 
! 

II 
12 

be barred unde r the Statute of Limitations, I 

believe I mentioned to you that I didn't know -

I may be incorrect, but I believe there was some 

discussion. ''7e didn't knm-1 because of this case 

13 ,, 
I 

that was pend ing before the Supreme .court. 

14 t-!R. s :-UT!i: If I might interject, I 

15 

II 
16 !I 

II 

believe the discussion came up at the second hearing 

not the first. 

17 I 
18 I I 

THE COURT: Anyway there was some question 

about whether or not the Supreme Court was going to 
I 

19 I 
I decide that case that was brought before the new law 
I 

20 I 
I 

2! II p 

'I 22 II 

23 I! 
i! ,. 
·I 

24 !I 
'I ,, 

25 i 

we nt into effect on nonsuits, whether or not that 

l aw applied to t hose cases. And so then you called 

ne and s aid that you . had r eflected on it and you 

were af raid that you might be barred by the Statute 

ul tir.la t e ly and there fore you vlc.il1 ted to wi thdra"YJ your 

motion for a nonsuit and I allowed you to do so ove r 
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L 
\vaS then made through the mW Hi t!1 the ser•Jice 

2 returned indicating service had been received _by the 

3 D~l and they ha d made an effort to serve the 

4 defendant in Arapahoe, North Carolina, where I an 

5 unable to. So that information was passed on to me 

6 by Mr., I believe John Franklin, who was then 

7 representing the defendant in the Williams office. 

8 THE COURT: That \>las March, '78. 

9 MR. SHIT:!: That's correct, April 10, 

10 '7 8. 

11 The defense in this rnatter was filed by 

12 the defendant within the proper time frame. Now 

13 praecipe was filed in this matter by me requesting 

14 I 

15 I 
I 

that the rnatter be ~et for trial on April . lO. The 

.praecipe \vas issued from ny office, ~lay 27, 1980, 
I 

16 I 
I requesting t~at the matter be set for docket - trial 
I 

17 I 
I 

18 I 
I 
I 
I 

! 

on June 5th, 1980. And the case was called and set 

for trial on August 21st, 1980. Then after all this 

19 ; 

ii 
1! 

20 II 
'I II 

had happ ened t he defendant filed his motion to 

dis·~on tinue. 
I' 

21 d 

'I 22 

THE COURT: The n over b ·1o years \vi th:)ut a 

singl e order or any thing r~flected in this file. 

23 I 
I 
I ~-lR. S:'-liTH : 'rha t' s co rrec t. 

" 24 

I 25 

THE COU RT: Ov~r t\-Jo ye ars \vent by etnd .the 

next thiDg tha t c ame wa s a mo tion to uiscontinue t he 
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1 case. 

2 MR. SMITH: No, the first thing - the 

3 next thing that came after the two years was my 

4 praecipe. 

5 THE COURT: Praecipe you said '"'as filed 

6 in August of '78. 

7 MR. SMITH: May of '78. 

8 TilE COURT: Then no other order of this 

9 court until I enter the order on September 1st, 1980 

10 MR. . S?1ITF(: Notion ·far discontinuance was 

11 filed by the defendant on July 7, 1980, .,.,hich was 

.· 
12 three months after the praecipe. 

13 THE COURT: What was the section? 

14 MR. NORRIS: 8.01-335. 

15 TEE COURT: No order for o_ver t'11o ·years! 

16 MR. HORRIS: 8. Ol-335A. 

17 MR. SMITH: The first action taken wa s 

18 my filing of the praecipe, not the order for 

19 discontinuance. Tha t is the point I was try ing to 

20 I 
I 

make . 

21 

I THE COURT: Let's g e t down to what the 

?~ 
,, 

-'-
' I I, 

basic law say s. 

23 

II "Any court in which is p e nding a n 

24 action, wherein fo r rnore than two years 

25 the re has be~n no o rder or proce e ding 
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1 

3 

4 

5 

6 

7 

8 

13 I 
I 
I 

14 li 
II 

15 ,, 

r ,I 
16 ,, 

17 " 

1s II .j 

19 I 
20 

I 
.I 

9 

except to continue it, may, in its 

discretion" --

:r-m. S~tiTII: I have no problem with the 

fact that the case falls within the factual 

limitations of the Statute. It was more than two 

years in which there was no order ent·ered. 

THE COURT: You see a notice - a praecipe, 

that's just an action by you that has no action by 

the Court whatsoever, no proceeding by the Court. 

MR. Sl•!ITH: The case was called at docket 

call on June 5th, · 1980 and set for trial. All of 

this 

MR. NORRIS: Prior to the prae~ipe, the 

court file should reflect on May 22 I wrote a letter 

to the Court that the clerk shoul~ pursuant to .. ~35A , 

to discontinue the cause. This was six days after I 

wrote that letter that the praecipe was filed • 

HR. SHITH: I believ~ you'll admit no 

CO?Y of that letter was sent to my office·. I had no 

notice that the defendant had taken any action to 

have this matter dismissed. And the fact that my 

praecipe was filed six days 

THE COURT: Praecipe vTas filed on ~ay 27, 

COURT REPORTERS, INC. - NORFOLK, VIRGINIA 
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1 MR. SMITH: That's correct. 

. 2 THE COURT: And motion to discontinue was 

3 filed on Jul y 7, 1980. But between the time - but 

4 no order or proceeding of thi~ court has taken place 

5 for a period of two years, no question about that . 

6 MR. SMITH: That's correct. 

7 THE COURT: Now the Statute says it shall 

8 - it may, in its discretion, and it shall be 

9 discontinue~. In other words that is discretion, 

10 discretion upon the Court. 

11 Now we ' re back to what I originally believE 

12 when I continued the case, I wanted to get.into the . 
13 equities . about why a person- first of all why a 

14 defendant who has bee n proceeded against by service 

15 on the Division of Motor Vehicles, certainly no 
-·· ~ . .. 

16 reason for delay tha t I know of, why a case within a 

17 two-year period couldn't have been proceeded aga~nst 

18 and gone forward Hith. I Hould like to hear your 

19 reasons for why that wasn't done. 

20 MR. SMITh: I will explain. The case 

I . ', I .. ~ involV ·~S a lady \vho in the accident suffered a 

21 I 
II 

23 

I! 24 

I 
25 I 

cervical spine injury. That injury , according to 

the doctors reports, has aggravated what appears 

to be a preexis ting arthritic condition. 

THE COt..:RT: Excuse me, one thing - service 

COURT REPORTERS , I NC. - N ORFOLK, VI RGIN IA 
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II 
.L.l. 

was effected in this case in March of 1978. 

2 MR. S~ITH: That's correct. 

3 TH~ COURT: There wasn't another thing 

4 done with the record in this court at all until 

5 May of 19 RO when the praecipe was filed. 

6 HR. NORRIS: Other than the grounds of 

1 defense. 

8 THE COURT: The Ans•,..,ers that were filed 

9 in the case. But as far as action by this court or 

10 anything at all, the next real. thing that carne along 

11 you might say of any substance in this file, was · 

12 over two years later. .· 
13 MR. SMITH: That's correct . 

14 THE COURT: Now I'm sorry. to interrupt you 

15 but I thought the record --

16 I 
lj 

17 I 

MR. SMITH: That's all fight, I'm --

perfectly willing to . go under oath on the record if 

18 

I! 19 

the Court wants me to do so on my view of this case . 

The reason I took the action is I took 

20 I 
I 
I 

THE COURT: · I don't think you can be a 

21 
I 
! witness in a case, I don't think the lRw permits you 

22 to be counsel and witness, too. 

23 MR. S~ITH : That's right, but you asked me 

24 !i 
jl 

25 I! 
I' 
I 

why we did what we did. 

The plaintiff, as I said , suffered a 

COURT REPORTERS, INC. - NORFOLK , VIRGINIA 
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1 cervical spine jnjury as a result of the automobile 

2 accident and according to the reports of the doctors 

3 that injury apparently aggravated a preexisting 

4 arthritic concitio~. Th e reports of. the doctors 

5 ~re such that there "'as a continuing problem there. 

6 My client continued to experience severe pain from · 

7 time to time, in fact, almost virtually continuous. 

8 I had received in 1977 shortly before the suit was 

9 filed a letter fron my client's phys ician , Dr. 

10 
1
1 Durie~; which appeared to me to be a final report 

11 and I, at that time, began settlement negotiations 

12 

II 
13 I 

I 14 I 

with the adjuster involved, in which settlement 

neg0tia tions had to be terminated because my client 

came in and said she was experiencing continui~g 

15 pain and difficulties and had to qo back to the 

16 doctor. The Answers t o Interrogatories, which s~ould 

17 ' i 

18 
! 
i 

be in the file, will show a continuing of madical 

visits throughout this period , right .on through the . 
I 

19 i spring of 1980. In fact t hey are still continuing 

20 
II 
d 

21 q 
li 
•! 

22 II 

. alt~oug~ on - a less frequent basis . 

Ti1e r eports tha t I have been r eceiving fro .. 

the doctors , a.v1 I talb.~d with Dr. Durica person:1lly 

23 a~d Dr. Hofflec , ~rs. ~ash ' s personal phys ici an , 

24 ~~o referred her to Dr. Curica, th~ specialist, and 

25 t!1ey ·~:ere unal; l c to be co:1cl usi vc i.vi th me, \'lha t 
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1 relationship thG existinq pain bore to the injury 

2 and where it cut off and where the arthritis took 

3 over and where aggravation was. And with a client 

4 who is continuing to exrerience pain, reports 

5 I serious pain and continue to seek nedical treatment, 

6 I felt that the Matter was really im!ilature and not 

7 ready for trial. 

' 8 The reason I went forward in May, keep 

9 in mind, that I had - nothing \vas being done by the 

10 defendant i n the sense that nothing was being done 

11 to push me to trial. So I felt in the best interest 

12 
,, 
! 

of ny client - it tvas a judgment call on my part, 

13 Your Honor, and I was well aware of the Statute 

14 when I did it. I must say in my experience at the 

15 bar I have never run into a decision or heard of a 

16 decision wh ere a Judge discontinued a case where 

17 

I 
the plaintiffs ca~e in and said it was actively 

1S 

.I 
19 I 

I 20 

II 

ready to pursue it. That colored my thinking. I 

thought. about it and my jud gment was that I could 

not reasonably go to trial until my cli ent's 

21 I 
i 
I 

medical situation cleared up or at least at a p o int 

22 I .I ,, 
23 li 

where a doctor was able to tell me it's cleared up 

to the best it's ~roing to L(: clea red up or I'm 

24 

I I 

II ., certain \·l~ ' rc nO\., out of the injury phase and we • r e 
I 

25 I 

I dealinq strictly with syi'T\ptu: ~s of arthritis. It He 

I' ,, 

II 
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2 

3 

~ lj 
.. lo 

I ' 

I' 
5 ! 

6 

7 d 
I 

8 ! 

9 I 
li 

10 ll 
•' 

11 ll 
!. 

12 li 
I 

13 I! 
il 

11 !i 
"t ;: 

I' ,I 
(I 

1s n 
II 
p 

16 II 
li 
ii 

17 ii 
I ! 

I! 
18 ii 

ji 

19 1! 

li 
20 !j 

li 
!! 

21 ,, 
I! 
II 

22 1: 
·' 'I 
1: ;, 

23 ;: 
I ,, 

2-! ;l 

i 25 I ,, 
1: 

14 

that kind of a problem and very difficult for me 

to hanclle as an attorney. 

!-ty judgment v1as that I should delay. I 

talked •·li tn Dr. Durica ~n Apri l or ;·iay of 1930 and 

he, at that time , told me that he felt my client may 

be suffering as much from the problems involved with 

a pending lawsuit and wor rying about it as she was 

thi s. And. if I ever get the case to trial~ he 

i ndicated to me that he felt that the errotional upset 

of the pending litigation - and there was other 

litigation i nvolving the same plaintiff at the same 

time- may be as bad as the injury and . the arthritis 

itse l f. And he felt it would be in her best 

interest to get the matter tried as quickly as ' 

possible. 

At that point I discussed the matter with 

my client and He decided to go ahead and go to trial 

although I still felt medically, and as far as the 

specialists were concerned, the case was no t ready 

to try. That is why I waite d until May of 1980 . 

If ny jud!J:ne nt is inco rrect I su[)pose 

i. t.' s r.;y preble·;;; , not ~rs. Nush' s . I feel it >muld 

be very unf~ir for her to.suffcr loss of her claim 

t o tu.lly. 

TilE C00?{T: You said you never heu.rd of a 

--------~·r---------------------~----1· 

II 
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1 Judge discontinuing. Nhat do you think the Statutes 

2 are here for if Judges don't do it? 

3 MR. S~ITH: You want what I feel? I feel 

4 the Statutes are to s pur plaintiffs to p rom? tly 

5 litigate their cases. I don't think it's the~e to 

6 bar plaintiffs from proceeding with their actions 

7 if . there is a reasonable reason why they have not 

8 proceeded and if there is no horrible prejudice to 

9 the defendant. On that line the Court said, when 

10 ,.,e heard that, he said why allm-1 these cases to sit 

11 on ~y docket to the prejudice of the defendant. 

12 Mr. No~ris indicated when he was here the first day, 

13 

14 I 
I. 

the only recollection I have of any prejudice to 

the defendant, he indicated at t hat time that he 

15 I was una ble to find the defendant. He seemed to 
i 

16 I 
intimate that was as a result of my delay. 

17 I think he told me since that he never 

18 has known where the defendant was and the file will 

19 reflect that no one knows where he was at the time. 

20 And sin=e that time Mr. Norris has indicated to me 

21 ,I 
·I 

22 II 
"":'2 I! .. ., 

I! 

that he has found the defendant. 

MR. ~ORRIS: I have sev~ral responses. I 

don't know where the defendant is today . 

24 li 
25 !I 

I 

! 

TEE COUR'r: I think YC?U made your position 

pretty clen.r. ~vh:1t is your position? l·;hy do you 
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feel - I'm concerned about one phase of it, why you 

2 didn't nake your motion to discontinue until after 

3 the case was set down for trial. 

4 Now it seeM to me that here is a man, 

5 if he hadn't gone forward as fast as he elought it 

6 ought to \'?as not nm.,r going forward with his case and 

7 then you woke up and said it's been over two years, 

8 I want to discontinue. 

9 
I MR. NORRIS: That is not the case. If 

10 li 
II 

11 II 
,, 

12 

I 
13 . I 

ij 

1~ 11 
I ! r 

15 
,, 

II 16 II 
17 

II 

I 13 ,I 
:I 

the Court will look agai'n at t he file, I wrote a 

letter to the clerk prior to the filing of the 

praecipe, six days prior to the filing of the praeci e 

asking the clerk to set in motion a discontinuance. 

Then I received a praecipe. I went to the docket 

call and obj ected at docket call to the setting of 

the case for trial on the grounds that I had ~~ltten 

the clerk and requested that the matter be 

discontinued under the two-year rule, that the notice 

19 ii 

li 
20 II 

!I 
21 !, 

I' 

22 
;I 
ii 
I ' ,, 

be sent aut. The Court set it do\m for trial over 

my objection . ~fter it was set for trial then the 

clerk sent out t~e notices for discontinuance and we 

came here forr.1ally on a notion to discontinue . 
" 

23 
!I 
I 

l: TEl. COVin : ~~~y are you any wors e off 
I • 

i! 
24 :I 

j; today tha n you wore three y e ars ~go? If you didn't 
i: 

25 'i 
'I I, knm·J \·.Jhc r•; the dcfen .:..lant \•ras t!1ree . '}Aars ago and don, ., 

ii 
'I 
I C OURT REPORTERS, INC. - N ORf"OLK, VI RGINI A 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

II 
11 I 
12 

I 
I 

13 I' 

II 
14 !I 

li 
15 !I 
16 II 
17 I 
18 II 

19 I 
20 

i 
21 l 

I 

I 
22 ! 

23 I' 
I 

24 

25 

1 

know today, why are you worse off? 

~R. NORRIS: First of all this case was 

filed one day before the rur.ning of the Statute of 

Limitations. We are talking about something that 

happened five-and-one- hal£ years ago. The accident 

happened in Decer.ber, 1975 and one day before the 

Statute ran out the suit was filed. 

Now after we filed the grounds of defense, 

Hr. Smith has explained that his reason for delaying 

was the uncertainty of the medical posture of the 

case. On May 6 of 1978 I wrote to Mr. Smithh, I 

told hi~ I wanted to discuss the case with him to 

see if there was any possibility of settlement. 

There was never a written or telephonic response. 

I wrote again on August 23, 1 978 and said please, 

may I have a response to my Hay letter. I \>iant to 

discuss the case. Never any response whatsoever. 

I waited for the two years to run, I wrote 

the clerk and asked for the discontinuance to take 

place. The medical r ecords I have - and I m.: .y be 

wrong, and Mr . Smith I'm sure will correct ne if I 

ai:t - junr- from a doctor's report in July, '77 t o a 

doctor's report dA t ed Au~ust 1, 1 9GO . I f there was 

o~going medical treatme nt --

!-IR. S~H'!'H: l·lha t are the contents of t;he 

.. , . 
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report? ~·lhat do they indicate r e garding continuin? 

2 visits? 

3 MR. NO RRIS: I don't see any office visits 

4 between - I s e e an o f fice visit on Au gust 23, 1977 

5 and t~e next office visit I s e e on this b ill is 

6 March 12, 1980. 

7 Judge, to finish u p , I think I'm being 

8 prejudiced in this case. That is, I d o not know 

9 where my defe ndant now is, I am not trying to 

10 ,I 

II 
represent to the Court tha t I c a n fin d h im. We a r e 

11 

II 
12 

II 
13 

,, 

lr 

talking about something that happened five - a nd-a-ha l · 

years ago. No effort on the p a rt o f this plaintiff 

throug h her attorne y to respond to a ny of our ef f o rt 

14 j: 
I 

15 I ,, 
16 l1 

1: 
I 

to negotia te thi s c a se back i n 1 978 and I think the 

court will be well wi t hin i ts discre tion t o t~l l t hi 

plaintiff you h a ve just delayed too long . 

li l MR. S~ITH: If Your Honor p lea se, if I may 
I 

18 I 
res pon d to one thing. John, i s it not true t hat you 

19 I 

li 20 

'I I; 

told me in the elevat or in t he build ing some time i n 

the l a te fall o f 1980 t h a t you ha d f o un d t he 

21 'I II ,. 
22 

,, 
. I 
l i 

de f e nda n t , y o u now kne w wher e he was? 

MR . NO RRI S : t ha ve t a l ked t o thi s 
II 

23 d ,, 
ii 

24 ·! 

\1efendant b efore , ! ~ ~) !lOt k now •.·!here h e i s . I ar.1 

no t he r e to g i ve t es t imony , r. o t to be exa :nined. 

25 I a m rep r esen ti nq to t !1e Co ur t thrt t I, <'1 t one tir.le , 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

spoke to the defendant. I have not now spoken to 

him. 

SMITH: You did indicate that you ~ad 
I 
I 
I 

not spo~en to him 
• l-.. • I 

pr1or to t.,l.s hear1.ng taking place ! 

last September or August, and since that time you 

have talked to him. 

MR. NORRIS: If the Court wants me to 

answer .·some questions I will be happy to. 

THE COURT: Hy problem :- I have several 

problems. I don't knovr \vhether the Court - Number 

One, the Court may ~ave already committed error in 

allowing you to withdraw the nonsuit, I don't know. 

If that was in error you unde~stand then everything 

we're talking about now is a nullity. That~ s 

Number One. 

Number Two, I still have to consider the 

equities here of somebody who waits a long time 

without going forward in a cause of action. I am 

looking in the nonsuit section of the code and ther: 

is a case I would like to look at, Mallory versus 

Taylor, . which says that a nonsuit is not a final 

judgment and which may nean that I could allow a 

-..lit~dratoJal of it, I don't kno,·;. 

"-m. S~HTH: . t·1ichie' s Juri spruae:nce is 

rc:;)l.ete ~-:i th ~··7es t Virginia cases t.l)at it is ~.;i thin th• 
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1 

2 

3 

4 

5 

6 

7 

8 

9 I 
I 

10 ,I 

11 II ,, 
I! 

12 

13 

14 

sound discretion of · the Court. 

THE COURT: In other words you're requesti1 

a voluntary nonsuit I believe is a matter of right. 

I don't believe a Court can sto? a person from takin ~ 

a voluntary nonsuit if a person wants to take one. 

If he says he wants to take a nonsuit, whether there 

is an order necessary after that allowing that 

nonsuiting - certainly I don't think the Court can 

stop you from taking a nonsuit if you want to take 

one. 

The question, can the Court allow you to 

wit~draw a nonsuit which I have done under the 

peculiar circumstances involved here. To be frank 

with you, for whatever criticism might be drawn at 

the Court, the Court was ma king an effort to prote ct 

counsel fro~ whatever might be a malpractice ~uit. 

That was the only reason for the Court doing so, you 

und erstand. 

~-m. S!-HTH: I understand that perfectly 

and I appre ci a te it. 

THE COUR'r: But that doe sn't give me the 

right to do it if you don't have the right. You 

unde r s t a nd \•:hat I tr.ean. 

Now we've got·a situa tion of equity here 

that is very difficult in the equitie s involved here 

COU RT REPORT E R S, INC. - NORF OLK, VIR G INIA 
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A suit that is five years old is difficult to defend 

2 witnesses disappear, police officers disappear. It 

3 gets to be very difficult to defend. And the fact 

4 that the suit was brought the last day of the Statut 

5 of Limitations in my judgment doesn't - in my 

6 judgnent that is the right of the plaintiff to bring 

7 his suit. He has a right to do it. 

8 Here we have an accident that took place 

9 December 2nd, 1975 and five years went by without -

10 five years ~ithout any real movement in the case as 

11 I far as bringing it to trial. And it's true, _ 

12 
I 
I 

13 I 

14 
II 
'I 

15 

I 16 

sometir.tes cases - it ta}~e a · long. time for a person 

to get his damages together, but it seems to me that 

people that h ave to defend this s uit, certainly thei 

job has been made very cifficult for them through 

-no fault of their own. 

17 MR. SMITH: If Your Honor please, if I 

18 might respond, there is nothing in the code or the 

19 procedure that would prevent the defendant if he is 

20 in a position - that would prevent the defendant if 

21 he fee ls his c ase is in jeopardy because thE witnes 

22 ,: 
r ,I 

is about to be lost, the re is nothing, absolutely 

23 
I• 

I 
nothing to keep the defendant fro~ setting the case 

I! 

24 ,I 

!i 

25 
ji 

II 

for trial himself. Nothing that requires the 

plaintiff to set the c a se, nothing to prevent t he 

COURT REPOfHERS , I N C . - NORFOLK , V IRGIN IA 
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II 
1 defendant from setting the case. 

2 T!iE COURT: ~·?hy shoulcl a person \>:hen it 

3 appears that there is not going to be any prosecutio 

4 .of thfr claim against him, and it appears that all he 

5 has to do is patiently await his time, why should he I 

6 precipitate the matter? 

7 MR. S~ITH: If he is concerned about 

8 losing witnesses that could be the reason. · 

9 THE COURT: Ian of the opinion that the 

10 plaintiff slept on his rights for too long in this 

11 case . and I'm going to grant the discontinuance and 

12 draw up the order. 
.· 

13 MR. SMITH: Does Your Honor understand 

14 I 

I 
15 I 

I 
I 

16 ,I 

that by doing this Hrs . Nash is out of ·cou.rt? 

THE COU RT : I understand, but Mrs. Nash 

waited a long time . 

17 MR. SHITH: If the Court is of the opinion 

18 that the fault belongs to me 

19 
I 
I 

20 
I 
I 

THE COURT: I don't know whose fault it i s . 

I unde r s tand you say there were sone other at torneys 

21 

I! 
22 :j 

I, 
It 

invo l ved. 

NR . S;"v~.ITfi: :~o. 

I; 
23 :! 

i: 
THE CO~RT: I fe e l there ' s bean a lonq 

24 II 
I. 
I. pcrioj of tine that has e l apsed and I'n going t o 
I; 

25 

II 
g r a n t the d iscon tinuance. 

I 
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2 

3 

4 

5 

6 

7 

8 

9 I 
I 
I 

10 I 
·I 
I' 

11 I 

12 

13 

14 

15 

:I 
16 il 
17 I 
18 I 

I 

I 
I 

19 i 
I 
I 

20 !I 
li 

:1 1: 

I! 
22 L 

,.., I! _., 
;I 
:• 

24 !l 
,I 

25 
q 

II - ! 

23 

HR. S~tiTE-f: Please make note of my 

objections and ~xceptions . 

-------o oo------

C E R T I P I C A T E 

CO~·U"l.ON~<lEALTH OF VIRGINIA 

CITY OF PORTSHOUTH 1 to-\vi t: 

I, Audrey Johnson Grizzle, a Court 

Reporter, certify that the foregoing is a correct transcript 

of the testimony adduced and proceedings had in the case of 

ESSIE HAE NASH versus LESLIS CURTIS JE~'lELL, tried -in said 

Court on April 9, 1981. 

I further certify that I am not a relative 

or employee or attorney or counsel of any of the parties, 

or a relative or employee of such attorney or counsel, or 

fin~ncially interested in the action. 

~.;.>ril, 1931. 

CS~ ~0. 2<92, RPR 

. a~ 
Given under my hand this ~~ay of 

Court ~e.P9r'tei-- J._:) 
I I . 
J . 
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I· 
I 

M 0 T I 0 N 

Now comes the Plaintiff, by counsel, and moves the 

Court for a rehearing on its Motion to Reinstate the above 

cause, discontinued pursuant to Virginia Code Section 8.01-335, 

and for reinstatement of this cause. 

TO: 

NOTICE 

Curtis Leslie Jewel 
c /o John S. Norris, Jr., Esq. 
Williams, Worrell, Kelly & Gre~r 
1700 Virginia National Bank Bldg 
P 0 Box 3416 
Norfolk , Va. 23514 

PLEASE TAKE NOTICE that on Tuesday, April 28, 1981 

ll at 9,15 a.m., before the Honorable Lester E. Schlitz , Circuit 

·court of the City of Portsmouth, Portsmouth, Virginia, I wtll 

I 

I 
I 
II 
II 
II 

bring the above motion on for hearing and argument. 

ESSIE 

Ul: COUflS,~.l/ 

\JV 



Peter W. Rowe, Esq. 
Peter W. Smith, IV, Esq. 
STACKHOUSE, ROWE & SMITH 
1400 Va . National Bank Bldg 
P 0 Box 3570 
Norfolk, Va. 23514 

CERTIFICATE 

I hereby certify that a true and correct copy of the 

foregoing Motion and Notice was mailed to JohnS. Norris, Jr ., Esq 

at 1700 va. National Bank Bldg, P 0 Box 3416, Norfolk, va. "23514 

(1- . 
this /0 day of Apr1l, 1 981. 
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ORDER OF DISCONTINUANCE 

This day carne the parties, by counsel, on defendant 1 s 

Motion to Discontinue this matter pursuant to Va. Code 

§ 8.01-335 A, and, on defendant's Motion to Dismiss, and 

was argued by counsel. 

Upon consideration whereof, the Court denies defen-

.dant's Motion to Dismiss, which is based on plaintiff 1 s 

voluntary oral nonsuit, taken by her· on July 28, 1980 and 

;which the Court allowed her to withdraw by its Order of September 

·1, 1980, to which defendant has noted his objection. 

It is further ORDERED that defendant's Motion to 

' Discontinue, pursuant to Va. Code § 8.01-335 A is granted and 
.! 

'i the Clerk is hereby ORDERED to strike this case from the Court's 
i· 

: ~ docket and this case shall be, and hereby is, discontinued, to 

·:which plaintiff has noted her objection. 

Plaintiff's Motion to Reinstate this Case on the 

Court's docket in accordance with Va. Code § 8.01-335 A is 

., denied, to which plaintiff notes her objection. 

Enter: 

Judge 

Seen with all objections saved: 

--------------------------------~p.q. 
p.d. -------------------------------------· 
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25 I 
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF PORTSHOUTH 

---------------------------------: 
) 

ESSIE MAE NASH, 
Plaintiff, ) 

vs. 

LESLIE CURTIS JEl·7ELL, 
Defendant. 

. . 
) . . 
) . . 
) 

---------------------------------: 

LAvT NO. 77-926 

Before The Honorable Lester E. Schlitz, Judge 

Portsmouth, Virginia 

April 28, 1981. 

-------ooo------

APPEARANCES: Messrs. Stackhouse, Rowe & Smith 

1 

By: Hessrs. Robert C. Stackhouse and 
Peter W. Smith, appearing on 
behalf of the plaintiff. 

Messrs. Williams, Worrell, Kelly & 
Greer 
By: Mr. Johns. Norris, Jr., appearinq 

on behalf of the defendant. 

i 

I· 
-------ooo-------
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THE COURT: All right. 

2 
I 

I 
MR. NORRIS: Judge Schlitz, the 

3 
I 
i memorandum ~hich you have just been handed I have 
I 

4 

II 
seen for the first time one minute ago. 

5 THE COURT: Well, I'm glad we got a 

6 ~eporter ·here. 

7 Let me put this case in its proper 

8 posture .so wa!ll know where we stand- This is a 

9 case where - and I'm reciting from my recollection 

10 and if I'm wrong in anything I say I hope you will 

11 correct me, but as I recall this is a ·suit that was 

12 brought and was involving an automobile accident. 

13 And it was brought just inside the Statute of 

14 Limitations· originally . As I recail it was. brought 

15 on the last day the· Statute of Limitations was to 

16 run. 

17 Then there was an answer filed and then a 

18 I two-year period ·went by and there "'as ·no order of 

19 this Court although there "'ere some Interrogato·rics 
I 

20 I 
I or something taken. There was no proceeding in this 
I 

21 I 
I 

I 
Court for a period of two years. ' At which time 

22 i 

ll 
23 

II 
2-i !I 

II 
I ' 

I 

defendant made - moved the Court to dismiss the 

case under the two-year rule. 

When the matter wa s heard counsel for t he 

25 
I 

I 
I 

defendant came and argued his case to the Court and 

COURT REPORTERS , INC. - N ORFOLK , V IRG INIA 
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II 
at that time he argued that he had been put in a 

2 position where they waited too long to bring the 

3 suit and waited too long without doing anything, 

4 that he had been put in a position where witnesses 

5 · had disappeared and it was almost impossible for him 

6 to defend the case because of the great delay that 

7 had taken place. And he felt that equity in this 

8 matter was . - that this case should be dismissed. 

9 The Court at that time was expressing an 

opinion that the Court felt that the defendant had 
10 'I 

:: II 

13 

been prejudiced by undue delay when there was no 

reason shown or offered. Although there was some 

reason offered there was no reason that the Court 

14 felt was adeq~ate for the delay and the Court was in 

the process of expressing an opinion that perhaps, it 
15 II 
16 i 

would dismiss the case ,.,hen the defendant ':"' there · 

17 1 was a discussion about the plaintiff ·taking · a '· 1· 

18 nonsuit. And the plaintiff stated to the Court that 

19 i 
i 

he would take a nonsuit in the matter and the Court 

allowed him to take a nonsuit. 20 jl 

21 I The parties left - the parties left the 

Court chambers, that was in the morning, and that 2'2 ' 
I' 
i! 

23 il 
li 24 I· 

25 11 

I 

afternoon counsel for th~ plaintiff called the Court 

and informed the Court that he was worried about a 

case that was pending before the Supr eme Court of 

COURT R !:::PORTE R ]i . I N C . - ,~RFO~K. VI RGIN I A 
. ()b..;.. 



li 

Virginia regarding nonsuits and neH law had been 

passed regarding nonsuits, whe ther or not he would 

be permitted to reinstate the suit within the six 

months period under the new law, this case having. 

occurred pri or to the enactment of the new nonsui t 

law. And he asked for permission to withdraw his 

nonsuit - asked for permission to withdraw his 

·-- -nonsuit. ··· The Court at t::~~t time. agreed. that he 
.-~f'· ~ ~ ·...:·• : . 

might withdraw the nonsuit> · .. 

I believe at this stage of the game that 

the Court acted erroneously. I believe once a 

nonsuit was taken it can't be withdrawn. 

MR. STACKHOUSE: No, we have an authority -

THE COURT: I'm stating my beliefr 

Certainly the case I'm most familiar with involves 

the case where a Judge· who was getting ready - to stri e 

the evidence and ·the plaintiff took a nonsuit. The 

Judge refused to aTlow him to take a nonsuit and t he 

Supreme Court saiq he had a right to take tha nonsui 

whether he got permission from the Judg~ or not 

before the final determination of the case, befo~e 

the Judge sustained .the motion to strike. And once 

he elected to take a nonsuit it was binding on the 

Court. I don't believe that law has been changed 

in any way . 
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l i l L 
Anyway the plaintiff was allowed to 

2 withdraw his nonsuit arid an order was entered - an 

3 order was entered over the objection of the defendant 

4 allowing him to withdraw his nonsuit and continuing 

5 the l'natter a s to whethe r or not the case would . be 

6 disposad .of under the two-year rule until such time 

7 as the Supreme Court had acted on the new nonsuit law 

8 This matter then carne before the Court after the 

9 Supreme Court had acted and the Court having heard · 

10 both sides and equity of it ruled that it would 

11 allow a discontinuance of this case on the defendant' 

12 motion on the grounds that the plaintiff had slept on 

13 I 
I 14 

II 15 
I 

her rights for a long ·period of time and that the 

equities- in the case were such that it put th~ 

defe~dant in a very serious posture and theref ore the 
! 

16 Court allowed a discontinuance of the case and asked 

17 an order be submitted whichhas not yet been done. 

13 
I 

19 I 
I 

20 I 
21 I! 

il 
22 ;! 

As far as the record shows the order has not be~n 

ent~red yet but the Court ruled on it - made a 

ruling on it. 

This matter now comes before the Court on 

a motion to reinstate the discontinued case . 
; 

23 Now I be lieve that is the correct posture 
,, 

2·1 ,, .. 
f; 

of t he case, gentlemen. If any of you disagree with 
I! 

25 i l 

I' 
wha t I have said, I think that is e very thing that 

,, 

I! 

COURT R EPOR T ERS, INC. - NORFO L K, VIRG INIA 



I• L 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 !I 
It 

23 
I : 

! ~ 
" 'I 

2.! :I 
25 I! 

ll 

6 

happened as far as this Court is concerned. 

MR. SHITH: The only thing that I might 

add, not neces3arily by way of correction, but at 

the beginning of the Court's discourse in stating 

the posture of the case, the Court indicated that 

nothing had happened from the time of the filing 

of the grouds of defense until the time of the filing 

of the motion to discontinue which is not quite · 

accurate. In between t~ere, a couple · of months 

before the .filing of · the matter to discontinue the 

matter was praeciped by us ·and set for trial at the 

June, 1980 docket call. ' The motion ' to discontinue 

was not filed until July, 1980. 

THE COURT: I think that's right, but no 

action by this Court. 

MR. STACKHOUSE: No order entered ~ 

Judge, if you · will, sir·, I will go ahead 

and argue and then Mr •. Norris can reply~ I assume 

he probably will want some time to . reply to the 

memorandum of law we have filed here this morning. 

·- It's true, Your Honor, this case did 

arise out of an accident, an automobile accident 

which happened on the second ~ay of December ~ 1975 

at the intersection of Lincoln and 3rd Streets in 

.the City of Portsmouth, Virgi'nia. And a review of 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

l3 

14 

15 

16 

17 

18 

19 

20 

21 

~? 
!; 

"-~ i ,. ,. 
I ' 

23 il 
1: 
I! 
:t 

211 ., 
I 

I 
I 

25 

- --- I 

II 

7 l 
the plaintiff's pos ition in this case from the 

Interrogatories and both from the motion -for 

judgment would indicate that the defendant was 

guilty o f negligence or certainly we allege that; 

bec ause he .ran a sto p ~ign and struck ·the car in 

which the plaintiff was a passenger~. So the c ase 

was brought in December of 1977 as the Court indicat,s, 

within the Statu te but toward the e nd of the runnin~ 

of the Statute. 

Now I submit t o the Court that when the 

case was brought I don't think it's particularly 

significant in this case as long as it was brought 

during the Statutory period. Service was attempted 

upon the defendant in the City of Portsmouth but 

they could not get service on him there. So they· 

subsequently served the defendant by serving the 

COimnissioner of Hotor Vehicles on the ~~rd day o f 

March, 1978. The defendant filed his grounds· of 

defense on April 6, 1978.. On May 20th th~ plaintiff 

filed - 1980 - the plaintiff filed a praecipe 

i ndicating that she was ready to proceed to trial 

and requested that the matter be set for trial. 

In the interim, at the next docket call 

held on June 5th, I believe# that Mr . Norris objec te 

to the case being set. The case was scheduled f or. 

) 
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-·~- .. . I 
8 

1 trial nonetheless for August the 21st; 1980. 

2 Thereafter on July 7th, 1980 

3 THE COURT: It seems to me if I'm not 

4 mistaken, and I'm just going to rely on my memory, 

5 the motion for discontinuance was made prior ·to the 

6 time of the praecipe and the setting of the case. 

7 MR. STACKHOUSE: No, it was not. 

8 MR •. NORRIS: Judge, a letter was ·sent by 

9 me to the Clerk on May 21, 1980 requesti~g the Clerk 

10 of the Court to initiate action under 8.01-335 and 

11 then the praecipe came and the case was set at 

12 docket call over my objection. Then I filed a motio · 

13 on July 28 --

14 MR. STACKHOUSE: Now we did not get a copy 

15 of that . letter that was sent to .the Clerk, I want to 
..... ~ ... .. ...:: . . 

16 make that clear to the ·. Court-. ··· . 
. ;-. .;.. '""' -

17 
! 

18 
i 
I ,. 
li 

MR. STACKHOUSE: So Mr. Smith at the time 
I 

19 
I 

I he filed his praecipe ·had no knowledge of the letter 

20 ,I 

" 21 
I; 
1: 
II 

to the Clerk to discontinue the case. So that the 

praecipe u a s actually filed before the motion to 
I 

22 I 

1: 
discontinue was made and at the same time the motion 

,. 
23 o! 

I• 

!I 
for discontinuation was made I believe that the 

24 'I I. 

II 
25 II 

defendant filed written Interrogatories to the 

plaintiff simultaneously ~ith it for the first time. 
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- , 

2 

3 

4 I 

II 
5 1, 

It 

6 I 
7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 I 
I 
I 

20 I 

II . 21 

ll 
22 II 

I' ~I 
23 !I 

i; 
:L.o! 

I' 
25 :I 

I ! 

ii 
' I 

I 
I 

Now at the initial hearing on the 

defendant's motion being scheduled for July 28, and 

I think we are in agreement as to what happened at 

that hearing with rP.gard to the non3uit Statute whic1 

is Virginia Code 8·. 01-299 of · tbe 19 50 Code as amended, 

it was believed that the Statute provided that if a 

nonsuit was taken at that particular time, if the 

plaintiff suffered a nonsuit she would be able to 

rebring the case within a six-month period. Whether 

that was right or wrong at that particular time the 

Court took · into consideration the fact that a refili g 

could be had if the Statute read in ~he case - if -if 

was during the six-month -period. .· 

Now the Court has some concern about error 

being committed and I'm not going into the cases 

in great detail, but there are two cases cited at 

the end of this brief Wickham versu~ Gree~~ - 111 V~~ 

199, a 1910 case and ?ialkex:sversus·.- Boaz . and. others, 

41 · va., an old case tried way ·back in .the 1800's, 

which stands for the proposition that the. Court has 

in its discretion the right to allow a nonsuit, a 

voluntary uonsuit. 

THE COURT: The only problem I have \voith 

that, . Mr. Stackhousa, and · I w9uld like you to 

direct yourself to - suppose in a trial, goes througH 
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q _II 
a several day jury trial, things are going very 

2 badly for the plaintiff and there is a motion to 

3 strike and ·the Court under the case law must allow a 

4 voluntary nonsuit. So the Court has to do it and 

5 does it. The defendant (plaintiff) says, Judge, I 

6 want a nonsuit. That ends the trial, you break the 

7 jury panel, the jury goes home, they are gone. The 

8 

I 9 

10 I· 
I 

i1 
II 

12 II 

case is over and then . the defendant {plaintiff) gets 

back home and calls up and says, Judge, I changed 

my mind, I don, t think I \<rant to take a nonsuit, 

maybe he has decided, now that the Statute run 

·.-against him on the nonsuit. What posture does that 
I 

13 
I 

i 
I 

put the Court in? We have a jury here several days, 

" 14 1: 
I' 

15 11 

li 16 

II 
17 

II 
18 ; ) 

II 
19 II 

I! 
20 II I· 

II 
~1 1: 

I! 22 j! 
23 ,I ,. 

24 II 
25 II 

mandatory we dismiss them. That would give the 

plaintiff an opportunity to get a new trial without 

having the ·necessity of taking a nonsuit. If the 

Court says okay, you withdraw, I will let you 

withdraw, you come back, we'll get another jur1 and 

. \ 

another day and you have had an opportunity to see 

' 

what your suit is · and so you took a nonsuit, the 

Statute will not run against you. It seems to me 

that he took advant<:tge of something that ,.,as mmcbtor: 

that the Court had to let him do. Wa sn't any disc~et 

on the Court if he could take a non s uit, but to let 

him come back and say I'm going to let you withdra w. 
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I ' 

2 

3 

4 

I 
5 I 
6 I 
7 I 

I 

8 I 
I 

i 
9 II 

I 

I 
10 j 

I 
11 I 

I 
I 
I 

12 I 
I 
I 
I 

13 ! 
I 
! 
i 

u l 
I 
I 

I 
15 I 

i 

li 
16 'I 
17 

II 
1: 

'I 
18 ! 

I 
19 I 

20 II 
lj 

21 I; 
II 22 
I! 

23 
I' d 
" 

2-f 

25 

11 

MR. STACKHOUSE: That ' s why it's in the 

disc retion of the Court. The Cour t does not have 

to allow a reinstatement. It is purely a disc retionjr: 

act with the Court. In other words what was botherilg 

the Court, as I read the reco rd in the past, did the 

Court have the power to do that, did the Court have 

the right t o do that. I'm s aying t o you the Court 

does have the pm.,rer and it do es ha·..re the right. It 

doesn't have t o do that. It will require .an exercisj 

of dis cretion. 

THE COURT: Let's get down to where we are 

right now. Is it our contention that the Court did 

not have the pm>~er and right t o grant a d.isc ontinuanc;e 

when it did? 

MR. STACKHOUSE: Is it my· c ontention? 

THE COURT: Yes, sir. 

MR. STACKHOUSE: My contention, Your 

Honor, is that the Court breached its discretion 

when it did it, and I wil l tell you why if you l et 

me pro ceed with this motion. 

THE COURT: All right. 

MR. S'rACKfiOUSE: At any rate, I think the 

posture of the development of the case insofar as 

the facts are concerned have been stated for the 

record except this. I wi l l say that there were 

070 
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13 

one. 

2 THE COURT: I don't know about the right 

3 to reinstate. It says on motion may be renstated. 

4 MR. STACKHOUSE: Discretion. 

5 THE COURT: I don't believe it says shall, 

6 it says may. 

7 MR~ STACKHOUSE: You're right there, Your 

8 Honor. I d idn't mean to misquote the Statute. 

9 Now : the· ·first case c i ted here in the 

10 Memo randum, Payne versus Buena Vista Extract Company 

11 124 Va. 296, a 191 9 case. That case seemed to stand 

12 f o r the proposition that a discontinuance under the 

13 Statute is in effect a nonsuit which wouid not 

14 preclude the bringing again of the case. Admittedly 

15 this was an old case under the rule days back in 

16 1919. 

17 THE COURT: · Let me -one second. I don't 

18 want t o interrupt. I know it's disconcerting. 

19 It seems to me we have to reali ze ano ther 

20 posture we are in. Rightly or wrongly I granted a 

21 withdrawal of the nonsuit and an order was entered 

22 li 
I' 

23 I 
24 I 

I 

l 

over objection of the defendant ~nd a long period of 

time has passed sinc e that order was entered. I 

don't think I c an come back and change that order. 

25 'i 
' Where we are now is, I think if this matter goes up 

072 
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2 

3 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 I 
21 I 
22 ;I 

j: 
:I 

23 ~ i 
:, 
jl 

24 1: 

,; 
25 i 

li 
I! 
I 

I 

J.4 I 
on appeal the defendant could certainly argue that I 

was wrong in granting the withdrawal of that 

nonsuit, but that's bean done. 

MR. STACKHOUSE: Sure. 

THE COURT: It has been done and there are 

- I think the argument about whether that was right 

or wrong is sort of moot. 

MR. STACKHOUSE: I'm not making that 

argument. I'm j~st developing how the case has 

developed. 

THE COURT: Where we are now is, although· 

the order hasn't been entered, I have ordered a 

discontinuance in this case. Now ·we are here on a 

motion to reinstate, that's where we are now. 

MR. STACKHOUSE: That's correct. 

THE COURT: I understand '~hat you have 
·. -. 

been doing, Mr: Stackhouse, is background and you are 

citing cases about whether I am right to do that. 

You understand. 

MR. STACKHOUSE: But now I'm getting to the 

point whe re I'm beginning to develop the rationale 

of the Supreme Court in its direction to the trial 

court throughout the state as to what the discretion 

of the Cour~ should be when there is a motion to 

dismiss for failure to prosecute .or where there is a 
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I! 
discontinuance. It's developed- it's called by a 

2 different name. In the old days it was called a 

3 motion to dismiss for failure to prosecute. Now it 

4 is called a motion for discontinuance . The 

5 statutory provisions have changed somewhat over the 

6 years, in the t\o~o years cited after the Buena Vista 

7 case . 

8 Snead versus Atkinson and Echols versus 

9 Brennan . Those cases were tried in the early 1900's 

10 unde r the Statute ·and hold for the proposition that 

11 if you make the motion one year beyond the one-year 

12 period that you are allowed to move the Court to 

13 reinstate or consider the reinstatement of the case 

14 then you .are out of court. You have got to make the 

15 motion within the one-year period, no question about 

16 that. That's what those cases ·state. 

17 I'm .giving you all the cases in Virginia 

18 

19 I 
20 I 

I 

that we are able to uncover, good, bad or indifferent . 

These are two technical points that I want the Court 

to consider with regard to this motion in addition to 

21 .j 
h 
I• 

22 ll 
' I 
' · p 

23 1: 

what I consider the main thrust of our argument to 

you today. 

The first thing is, it says, the Statute 

24 
I' 
I. 
!! says "No orde r or proceeding." · In othe r words t here 
I ' 

25 :j 
I can be other activities other than an order. Th~t' s 

i 

II 

II 
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the verbiage of the Statute. 

2 THE COURT: I understand. You take that 

3 to mean that any action by the defendant by way of 

4 discovery is a proceeding in this court? 

5 MR. STACKHOUSE: Sure it's a proeeeding. 

6 THE COURT: In other words Interrogatories, 

7 you think that is a proceeding? 

8 MR. STACKHOUSE: Sure. A proceeding is 

9 described oyer on Page 4. 

10 "In a general sense, the form and 

11 manner of conducting juridical business 

12 before a Court or judicial officer; 

13 regularly and orderly progress in form 

l4 of law; including all possible steps 

15 in an action from its commencement to 

16 the execution of judgment." 

17 

Now if the Court were to view this that -
18 

if the Court accepts that - I mean you consider it, 
19 

20 I 

I' 
21 

II 
2L I 

I 

23 ,I 
il 

2,: II 
:I 

if the Court accepts that there wer~ · pto~eedings 

that were done in the two-year period ·from the date 

of the mo.tion ba~k\vard, namely the praecipe was 

filed, docket call was attended, the case was set 

for trial. Bear in mind al~ through this, this case 

25 I! was set for trial one month ·before the motion was 

.I 
' I 

II 
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argued here. 

2 Now in addition to that technical point 

3 it also says in the Statute that "The Cburt shall 

4 notify the parties in interest if knmm, or their 

5 counsel of record at his last known address, at 

6 lease fifteen days before the entry of such order of 

7 discontinuance" - in order that they can have an 

8 opportunity to argue it. That was not done. 

9 THE COURT: counsel appeared here and 

10 raised no objection to that. 

11 MR. STAC~HOUSE: But I'm telling you· what 

12 the technicalities were. 

13 THE COURT: I'm telling. you what happened. 

14 MR. STACKHOUSE: It may have been waived 

15 and probably ·was, ~ut this is the letter of the law. 

16 The Statute .- now I want to get into the · 

17 spirit of the Statute and what the ~tatute really ;-

18 stands for. At any rate those are the two - technical 

i9 arguments that I am making. 

20 

I 
Now let's get r~ght down to the gut point 

I 

21 

" ij 

n 1: 
!i 
" 

of this case which is this: What is there- what · 

indication is there that the Court was wrong in 
I" 

23 ,I 
·I 
!I 
I I 

2~ 

II 25 
! 

exercising its discretion and striking this case off , 
I 

of the docket or discontinuing it and then ruling . I 

that it should not be reinstated which is ~ao~ 

I 
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21 i 

'I 

!'! 22 I. 
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18 

on the part of the _cou:t:t ,_ because it forever 

precludes the plaintiff from going forward with her 

case. 

THE COURT: After the Statute of 

Limitations run. If the Statute of Limitations had 

not run then they can bring a new suit. 

MR. STACKHOUSE: I understand that. We 

all know that the Statute of Limitations has run 

here. 

MR. Sl-tiTH: If I may interject one word, 

in every personal injury case -the Statute will have 

run. 

MR. STACKHOUSE_: Though I have not been 

able, nor Mr. Smith been able to find any case right 

smack on all fours with this case "'e have got here a 

bar. There are just no recorded cas~s on it. Mr. 

Norris has got one but we were not able to find it 

so we have to go to the law as set forth in the 

precedence that the Supreme Court has set down in 

previous cases. 

Now I'~ getting to the thrust of my real 

point in this. Those others were technical ana we wan:t 

to rely - in the case of Carter versus Cooper, which 

is on Page s, 111 Va . 602. That was tried in 1911. 

The Supreme Court was faced ,.,i th an action o,: 

---------~~--------------------------------------------------~----~~-
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10 

11 

12 

13 

14 
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17 

18 

19 

20 
I 

21 
,, 
II 

n I 

23 

II 
24 

,. 
,I ,: 

25 

:t :· 

ejectment. It was a case at law. A lot of 

·equity cases in here, but this was a case at law 

instituted in 1878. This case had lain dormant on 

the docket for .a period of seventeen years. No ordej 

or proceedings therein except orders of continuance 

had been entered in that . particular-case~ ·On th~ 

defendant's motion to dismiss the action -·for want ·of 

diligent prosecutio~, which· is a similar motion as 

under this Statute, the trial court dismissed the 

action and the plaintiff appealed the case. The 

Supreme Court reversed the decision and in the cours 

of its opinion stated .as follows: 

"This application of :th~ pur~ly 

equitable doctrine· of laches" -

a failure to · go · fo~ard .. - "in· common 

law actiors involving the question 

here at issue has never been the 

practice in Virginia. The practice r 

and in out opinion .the ~e~ter practice, 

has been that a rule against the 

plaintiff to spe,d hl$ oause should 

precede any motions to dismiss an 

action for failure t o prosecute; ~and 

the appearance of t he p l aintiff in 

court ready for t=ial has a lways been 
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I! 
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il 

23 II 
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24 II 
I· 
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20 

regarded as a conclusive answer to such 

a rule. This practice prevails in many 

of the states. 

"In 14 Cyc., 448, citing a number of 

authorities, it is said: 'It is the 

general practice that the service ~f a 

rule or notice to plaintiff to proceed 

in the cause, or as it is sometimes 

called ~ - rule to speed the cause, must 
•'. 

·precede the motion to dismiss for want 

of prosecution.'" 

Part .of the problem here in this case was 

there was no warning, there was nothiri~ to indicate ·. 

to the plaintiff that the defendant did not · -

acquiesce until the very motion itself, and the 

letter \-lhich came that· he did not acquiesce • . : .- T~er ;_·· 

fact that the case was .not set for ·trial, thare was 

no affirmative action. 

What does the Court further say? It says. 

referring to the same case, Carter versus Cooper: 

"There ~s nothing in ·the record -of 

either of the cases now before us to 

take it out of the general rule of 

practice mentioned" - above, which I 

said there should be some notice, some 
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motion made. "The evidence does not 

2 tend to show any abandonment o f the 

. 3 right to prosecute either action. On 

4 .· the contrary, it satisfactorily appears 

5 . that there was never any purpose to 

6 abandon such right• The actions have 

7 been kept on the docketr the plaintiff' 

8 counsel has appeared and· answered to th 

9 calling at every-term." In the old 

10 days, in the rule days, you had to be 

11 there on the rule days to keep your 

12 case alive. 

13 "There have been trials -in some cases, 

14 I 

15 I 
I 

two having been brought to this cour~; 

some have been compromised and settled, 

16 I 
I 

I 17 

I 18 I 

I 

while other defendants have bought thei 

way out of the suit from the plaintiffs ; 

and, so far as the record shows, the 

19-
I 

I 
20 I 

I 

: ~ 'J ,! 
li 

22 !I 
II 

li 
' I 

23 I. 
il ,, 

24 II 

defendants are now r eady and able to _tr 

with as complete justice to thernse·lves 

as when these suits were brought. · They 

have had it in ~heir power at any time 

to have s ecured a trial by asking for a 

rule to speed the cause. They have, 

25 however, chosen to pursue a course o f 
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25 

inaction, thereby tacitly consenting 

to the delay, and now appear, for the 

first time, in court and demand . a 

dismissal of the case upon the ground 

that the plaintiff has been guilty of 

laches in not forcing them to a trial. 

Under the circumstances disclosed by 

these · records, the plaintiff, having 

announced their readiness, should have 

been allowed to proceed with the trial 

in each case." 

There is the cite, that's the position 

of Carter versus Cooper in which the Supreme Court 

says that if the defendant does nothingmd if at the 

time the motion is ma·de to dismis~ the plai~tiff isl 
in fact, ready to go to trial - and the case was set ! 

in this case in August - . then they should be allowed 

to go to trial. 

Now furt her in the case of Carter versus 

Cooper :which I ·have jugt cited , the ra.tionale is again 

approved in the case of Brinkley ·versus Parker 1 ~0 1 

Va. 380, tried in 195 0, a case in which Louis Fine 1

1 took it to the Supreme Court, Judge Jacob rendering 
1 

the decision. It was a natter under the rule days , 

again i n the early 1950 's, went out sometime in '51 
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23 

or '52 as I recall. But for some reason the 

plaintiff in that case was not entitled to a decree 

of reference and the Court held - refused the decree , 

of reference and then the defendant moved to dismiss ! 

the case because he said no evidence could be taken 

in this equity case. But that isn't the important 

thing. The important thing is the rationale of the 

Supreme Court in dealing with the case. And here.is 

what it states on Pages 380, 387 and 388: 

"Upon the filing of the answers, 

replication was made as a matter of 

course. Code, 1942 (Michie), Section 

6138. The parties being ·thus at issue, 

the bill should not have been dismissed 

until the complaina~t · had been given an 

op~ortunity to take evidenc~. 30 C.J.S , 

supra, Section 566, Page -959. · The bill 

may, of course, be dismis~ed for want 

of diligence in its prosecution. Idem" -

the same page - "960 . _But that penalty 

should be imposed only where there has 

been unreasonable delay, and usually 

after proper warning." 

Now if the case - if the Court said to 

us, look, you're going to try this case, there is 
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not going to be any more continuances, you are going1 

to try this case within the sixty days or ninety 

days or thirty days, we wouldn't even be here arguin • 

This case would be over and done with. What does 

the Court say further? 

11While a complainant may take his 

depositions as soon as his bill is 

filed, Code, 1942 (Michie), Section 

6225, he may and usually· does await the 

filing of the answer, after which he 

should have a reasonable time to presen 

his evidence. 'The · court has the power ' 

says Mr. Lile, ·~o · rule either party 

to greater diligence, and to fix a 

limit of time beyond whi~h no further 

testimony may be taken; but · counsel in 

Virginia who Hould resort to such harsh 

and unaccustomed measures ~n a chancery 

suit, except under very unusual 

circumstances, would be regarded by his 

professional brethern as a disturber of 

ancient trudi tions. and as encroaching 

upon one of the ~herished privilege~ of 

the profession.•» 

That's Hr. Lile. 
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Now we are here on the second part of the 

2 Statute - in other words the second part of A under 

3 the Statute. The Court has ruled they will 

4 discontinue this case. · We are now here arguing 

5 before you asking that it be reinstated. . There are 

6 two parts, two different considerations. One does 

7 not necessarily follow the ruling of the other. In 

8 other words the ~ourt could say I will discontinue 

9 it but I will allow you to reinstate it and I will 

10 put you on terms, you must file this case, you must 

11 try this case and dispose 9f it within a reasonable 

12 period of time. 

13 Now- what i~ the real : rn~ssage of the~e 

14 earlier cases? It. seems ··· to me the message is this, 

15 ~nd th~ Statute - why ~as the Statute in its - in th 

~6 wisdom of the · legisl-a:ture passed? And Your Honor 

17 has been up there. It was passed so that the Court 

18 could move the dockets along, ;so that the.- Court ~ . .-.. 

19 could mandate ~he o~derly trial of cases arid where 

20 cases had been abandoned the Court could get them 

21 off qf the docket. That was the · rea son for it. 

It's not a new Statute of Limitations, Judge. It's 22 
I 

23 ,I 
I' 

24 II 
ll 

a mechGl nism ·that is given the Courts by the 

legislature · to move the dockets on. 

25 Now why did the legisla ture give a full 
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12 

13 

15 

16 

17 

18 

19 

20 

21 I 
22 1 

23 II 
11 

2-1 ;I 

2s II 
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year to allow you to reinstate the case. ·. t'lhy, 

because they didn't want a misjustice or an 

injustice to occur when the Court discontinued the 

case. The. Court - the legislature could have said 

you have got to reinstate it and try it within sixty 

days. They didn't do that. They gave one full year 

in which a motion could be made to reinstate it. 

Now it's true that reinstatement lies 

within the sound discretion of the Court, no 

question about that, no shall. It's a may -situation 

But the earlier cases seem to say that if the 

plaintiff was ready to go to trial, which he was in 
.· 

this case, or if he had no warning that this 

extraordinary ruling would take place, then ~a 

should be given an opportunity - the plaintiff 

should be given an opportunity to have · the trial 

tried on its merits. 

Now I'm not going to prolong my argument. 

It's all set forth in the· brief. I think in fairnes 

that Mr. Norris ought to have full opportunity to 

respond both orally and in writing. 

That's our position, Judge, and I don't 

know ho"t>T I can state it any more succinctly. 

THE COURT: You've done a good job of 

stating it, Mr. Stackhouse, as far as that goes. I 
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27 

think your position is plain. 

2 Mr. Norris, are you prepared to argue this 

3 day? You were handed a memorandum today, I think 

4 you are entitled --

5 MR. NORRIS: Judge, let me ask you this: 

6 Does the Court need a response from the defendant? 

7 THE COURT: I think under the circuf!lstances, 

8 this cas~ has bounced around, along, and the Court 

9 does not like to be in the position of jumping from 

10 one position to another. 

11 

12 (Whereupon, there was an off-

13 the-record discussion.) 

14 

15 THE COURT: Mr. Stackhouse concluded his · 

16 argument. Do you ,.,ant to argue now or do you want: 

17 time? In other words, because I feel that this is a 

18 matter that ultimately is going to have to be 

19 decided by another Court besides myself, I think 

20 

1. 
21 i 

I 

at the very least I ought to write a memorandum 

letter expressing my views and why I do what I de. 

22 ,: 
1: 

23 11 
I' 
'! 

Therefore to give you full opportunity ~ they filed 

a memorandum, if you want to file a memorandum - and 

2~ i 
I 

I will even give you time t o argue again because I 

25 ·I 
I 

don't think it's totally fair for them to present a 
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memorandum today and not give you a chance to come 

2 in with the authorities you want to argue about. 

3 MR. NORRIS: Let me do this. I would 

4 like at this time to respond orally with leave of 

5 the Court for seven days to file any supplementation 

6 in writing after I read this memorandum of law. 

7 THE COURT: All right, I think to get the 

8 case in the right posture the discontinuance order 

9 has to be entered. 

10 MR. NORRIS: That is the first thing I 

11 want to do. I sent - drafted an order encompassing. 

12 your ruling on April the lOth and L have not gotten 

13 that order back yet asking if they are going to 

14 endorse that o~der. ~o that order has beeri sitting 

15 with plaintiff since April the lOth. 

16 MR. STACKHOUSE: Of course. 

17 THE COURT: It has to be entered. How can 

18 I entertain a motion to.reinstate until the order is 

19 entered? The order to discontinue has to be 

20 entered now. 

; i I will hear from you as far as argumeats 

22 i and allow you seven days to file a memorandum, 

h •' 23 I! 
24 I! 
25 I I 

MR. NORRIS: Thank you, Judge. 

One thing I want to make clear to the 

procedural posture of this case, if the Court will 
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. . L 
recall on my motion to dismiss and motion to 

2 discontinue that the Court ruled on when we were las 

3 here, after the Court ruled saying that he was going 

4 to grant the motion to discontinue, counsel for the 

5 parties left cha mbers and returned a few moments 

6 later at the request of counsel for ·the plaintiff. 

7 And at that time counsel for the plaintiff asked the 

8 Court to reinstate this case pursuant ~o the 

9 reinstatement section 8.01-335. And at that time · 

10 the Court. ruled that it would not·reinstate · the case. 

11 I think the record should be clea r that this Court 

12 has already ruled not only to discontinue but not to 

. • . 
13 reinstate . But counsel for the plaintiff 

14 THE COURT: I don't recall it tha~ way and 

15 there was no forma l motion to re'instate as far as I 

16 am concerned. 

17 HR. NORRIS: It was ora l but it was made. 

18 THE COURT: I understand you say that, but 

19 it's not the Court ' s recollection. I just don't 

20 recall it, nothing in my files to indicate tha t. 

21 
:I 

MR. NORRIS: Beca use the order has been 

22 I! 
23 !I 

II 

sitting with Mr. Rowe for two and a half weeks and 

I think if the Court asks Mr. Rowe he will tell you 

2f. " ,, that is the case. 

25 
'I 

MR. STACKHOUSE: We ha ve alre ady said. 
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30 

MR . NORRIS: I didn't interrupt Mr. 

2 Stackhouse during his argument, I would appreciate 

3 the same courtesy. 

4 Now as far as the posture of this case 

5 right now, if this is being considered a motion 

6 to reinstate, this cause has been discontinued~ The 

7 order has not been entered but the Court bas ruled 

8 I 
that it's discontinued. 

i • 
9 I THE COURT: I have r u led that it be 

10 ll II .I 
11 II 

I! 
12 

,. 
II 

13 I 
I 

discontinued, no question a bout t ha t, a nd I will 

enter an order. 

MR. NORRIS: The case ~aw that an order 

of discontinuance has the same ef f ect as a nonsuit. 

14 ,I 
il 

15 II 
j, 

16 d 
I 

li 
17 I' ,I 
18 ' I 

I 

Now i f this case is thereby nonsuited - if i t has 

the same effect as the nonsuit the Supreme Court 

of Virginia has ruled that if it's nonsuited the 

Statute of Limitations tolled for a cause of action 

that occurred in 1975. 
I 

i 
19 I 

I 
THE COURT: How about the reinstatement 

I' 
20 ,I 

II 21 
ll 

of that provision? 

MR. NORRIS: The case law s a ys for 
,, 

22 j; reins t a t ement yo u should construe the discontinua n c e 
I. 
ii 

23 " '! 

r: 
as a nonsuit . 

·i I. 

24 
., 
I• ,. 

25 i\ 

II 

THE COURT: But a s pecia l Statu te say s 

tha t at a ny time within one yea r the Court may 
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I 
20 

II 
21 I! 
22 

jl 

II 23 
II 

24 
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. I 

25 
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reinstate a discontinued case. 

HR. NORRIS: Yes, Judge, it may if it can l 
it may in its discretion. 

THE COURT: How could it ever do it in 

personal injury cases? It's a two-year rule and the 

Statute of Limitations - how could the Court ever 

reinstate ~ personal injury case that has discontinued? 

MR. NORRIS: Under the old nonsuit 

Statute whi·ch has been changed where· this Statute 

has not been changed, nonsuits tolled the Statute 

of Limitations. The Supreme Court has now ruled. 

that is no longer a course for a cause of - action 

before 1977. .· 

THE COURT: Hm'l about the one here? 

-
MR. NORRIS: 'Ihat Statute existed before 

the nonsuit Statuta was changed. All I'm saying, 

perhaps the legislature ought to change this Statute~ 

also, but it hadn't. 

THE COURT: I don't think much of tha t 

argument, but go on. 

MR. NORRIS: Secondly , it's still within 

the discretion of the Court as to reinstating. 

Nothing stated today by counsel has changed anything. 

This Court has already hea.rd about whether or not 

this is .a . case that should or should not be 
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reinstated. I think some misrepresentations have 

2 been made about what did or did not happen· in order 

3 to effect action under the discontinuance law. 

4 What did happen was --

5 THE COURT: Excuse me for one minute, 

6 because I interrupted Mr. Stackhouse quite a bit, 

7 I have to interrupt you. 

8 I 
9 I 

Unfortunately counsel came to court 

without a court reporter when all these things were 

10 II 
II 

11 

II 
12 II · 

being done and the Court has to rely on the Court's 

memory. - I will be glad to hear from counsel. 

MR. SMITH: This is the fourth hearing on 

13 the motion to dismiss. Only one hearing there was 

14 I 
I 

no reporter. 

15 II 
'i 
I 

THE COURT: The first hearing· there was no
1 

16 
I 
I 

I 
reporter. And, of course, I have to rely on my 

17 

I 12 I 
I 

memory as to what was stated and what was representee 

by counsel and what was stipulated by counsel 

19 i in fact. I have to rely on my memory on that· and al 
I 

20 i 
i 

I can say is that after having heard it I gave my 
,, 

2i I! 
I 
I . 

22 i 
i 

ruling based on my opinion of \-that the equities werE 

involved in the case. 

d 
23 I I 

I I 

:I 
All right, Mr . Norris. 

2t! il 
II 25 

!-1R . NORRIS: Judge, I don't know whether 

the Court is troubled, and I won't address the iss~ 
I 
I 
I 
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if it doesn't trouble the Court, with whether or 

2 not there was any order or proceeding within the 

3 t"m-year rule, because some arguinent ha s baen made 

4 that certain irregularities occurred with respect 

5 to the praecipe and docket. 

6 THE COURT: As I said, I'm going to enter 

7 an · order on~·.the two-year rule. As far as I am 

8 concerned. this record shows me for a period of t wo 

9 years nothing was done in this case .as a proceeding 

10 in this court. The setting of the docket was after 

11 two years. As far as I am concerned there was a two 

12 year period there \>Tas nothing done and that is what 

13 I have ruled. 

14 HR. NORRIS: Then I will limit .. myself 

15 solely to the issue of reinstatement. I think the 

16 I 
17 I 
18 I 

I 

case law in the short time I have had to take a look 

at it, it's inapplicable. First of all the case 

law of the Carter case and the Brinkley case appear 

19 
I 

I 20 I' 
21 

,I 
'I 

22 1: 
I' 

to me to be chancery matters. I think everybody 

here would agree that chancery has much more liberal 

rules with respect to this type of thing than a 

court of law. 
I 

on its facts whan you look at the body of the opinio~~ 
09~ i 

I• 
23 j. 

p 
.: 
jl 

24 
,, 
il 
I 

25 I. 

!I 

But looking at the language that has been 

cited from the Carter case, it•s distinguishable 



.. ' 34 

1 I can look at three facts that the Court relied 

2 on to allow that cause of action to continua. 

3 First the Court says, "There have been 

4 trials in soma of the case s." Tha t doesn't exist 

5 in our case. Secondly, the Court says, "The 

6 defendants are nmo~ ready and able to try." No 

7 evidence of that in this case . Thirdly, it claims 

8 that counsel for the defendants have, "Chosen to 

9 pursue a course ' inaction." 

10 I think the Court can testify to t h e fact 

11 that I have not chosen a course of inaction . I 

12 have been over here repeatedly_ try ing to get this 

13 case discontinued within one or t wo month s of the · 

14 expiration of the two-year rule. · Secondly , I t h ink 

15 as a matter of whether the Court should· use 

16 discretion, I'm going to cite from one of the cases 

17 by the plaintiff . That is Wickham - .\Vickham says: 

13 "It is always to b'e regretted when a 

. 19 case has to be dis po s e d of on other 

20 grounds tha n thos e t ha t go to t he very 

21 right and merit s of the cause. Court 

of hardship in ·particula r cases t o caus~ 

. I 
them to disregard and s e t at naught t he ' 

22 ·I !I 
7.3 

I: 
1: .I 

24 •I ,, 
I 

cannot, however, permit considerations 

25 plain provis ions o f a positiv e Statute .~ 
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4 

5 

6 

7 

8 

9 

10 

11 I 
'I 

12 
,, 
I 

13 I 

14 I 
I 
I 
' I 

15 I 
i 

16 ,! 
I 

' 
17 

i 

I 
18 · I 

I 
19 I 

I 20 

21 

22 

23 

24 

25 

I suppose I'm saying to you, Judge, that 

this Statute is clear. If a plaintiff chooses not 

to pursue her cause of action she is subject to 

discontinuance. If the Court doesn•t exercise its 

discretion in this case what good is this Statute 

doing us? I don't know. 

I will represent to the. Court right now, ·, 
-· ·-:-..:.~ .~-- ·- - ... .... ... ..-. -

although I have heard in the past from this defendant, 

-I, - ~oday, have no idea where this defendant is.··· Thil 

is an accident, a cau.se of action that accrued in · 

Dec~rnber of 1975, five-and-a-half years ago. And I 

·- ·- ···.-. 
thi.nk this is a perfect case for the Court to 

exercise its discretion and to discontinue this and 

to tell this plaintiff that she should not have 

waited so long to bring her meri ts to this court. 

Now, Judge, I would like that extra seven 

days to be abl~ to review the case .law. 

THE COURT: I will give you seven days to 

file a memorandum at which time, gentlemen, t he re 

will be no further need for argument. I will write 

you a letter. But I want the orde r entered as far as 

I his discontinua nce s o we have the right posture of 

the matter. I 
MR. SMITH: Ne have an order --

THE COURT : Since he is the p r evailing 
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I 
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I I 
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23 I ' 
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24 ii 
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party he should present his draft. 

MR. NORRIS: This is the order that I 

submitted to counsel the day after the Court ruled. 

THE COURT: Everything about this order 

seems in good shape to me except the last paragraph.!· 

MR. STACKHOUSE: I'm going to let Pete 

take over from this point. · We had an objection to 

it, I did not get into the drafting of it. 

MR. SMITH: What Mr. Norris has said, in 

. all candor my coming . back after the hearing and 

asking the Court to reinstate it and the Court 

indicated it would not do so, that ~s correct, that . 

is true. That's why we couched our motion in this 

instance to rehear that motion. 

MR. STACKHOUSE: It was never ful~y argued 
. . 

THE COURT: Sit down, gentlemen. That ' 

puts us in another situation. 

MR. STACKHOUSE: This is a motion to 

rehear and reconsider. Certainly we have a right 

to file a motion and reconsider. 

THE COURT : It will be in that posture 

that I have ruled against the motion to r e instate 

and it's now a motion to rehear on that motion to 

reinstate i I will enter this order like it is. 

·MR. SMITH: That is, in fact, true. 

--·-----~---------t--

1
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THE COURT: I'm going to date this thing 

2 today because I don't know any other date to put 

3 on it. It's a matter that no matter how it turns 

4 it looks to me like the Supreme Court is ultimately 

5 going to have to decide this matter. You all both 

6 endorse it. 

7 MR. STACKHOUSE: Now we'll need another 

8 order, Judge, when the Court rules on the motion. 

9 
I 
I 

I 
10 I 

! 

11 I! 
12 

II 
I 

13 I 

THE COURT: It will have to be either 

I sustain your motion or I overrule you~ motion to 

rehear it. 

MR. STACKHOUSE: Right, · but. we want 

included in that order that all transcripts of the 
I 

14 
I 
I 

d 
15 I 

I 
I 

hearing should be made a part of the record and 

filed in the Clerk's Office pursuant to the rule 
I 

16 
i 

I 
17 I 

I 

5.9. 

THE COURT: No question. 

i 
18 II 
19 !I 

II 20 I I 

•I I: 
21 

II 
22 I 

I 

MR. NORRIS: I have only one preble~. 

Most of my argument was not recorded. That being the 

summarize my oral statements about what transpi.red. 

MR. SMITH: Do you know where it starts? 

case I would like another t-.;vo or three minutes to 

23 Have you seen the transcr_ipt? 

24 MR. NORRIS: All I "'ould like to put on 

25 the record at this point was that at our last hearin 

COU RT REPORTERS , IN C . - N ORFOL K , V IRG INI A 
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my motion to discontinue, I represented to the 

Court - I summarized for the Court my position of 

what took place in this file. And that was: An 

accident occurred on December 2nd, 1975; that suit 

was filed on December 1, 197"7; that grounds of 

defense was filed on April the 11th, 1978; that I 

wrote a letter to counsel for the plaintiff on 

May 6, 1978 requesting counsel for the plaintiff 

to get in touch with me to discuss settlement • 
. ~ .. 

THE COURT: All these transcript~ liiil 

have to be submitted to the Clerk. You·· under.stand 

they will become a part of the re6ord in the case~ 

MR. STACKHOUSE: Of course. 

MR. NORRIS: None of my argument is in 

here about the nonsuit, our position on the nonsuit~ 

THE COURT~ I have ruled with you on the 

nonsuit - no, I have ruled against you on the 

'+-nonsu~-· 

MR. NORRIS: I can say very briefly. 

THE COURT: Just put it in the written 

memorandum. 

HR. NORRIS: I will put in my written 

memorandum. 

(Whereupon, the hearinq was 

dismissed.) 

-------oOo-------
COU RT R EPOR TER S, iNC. - NQ~, VIRGINIA 
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2 

3 COMMONWEALTH OF VIRGINIA: 

4 CITY OF PORTSMOUTH, to-wit: 

5 

6 

7 I, Audrey Johnson Grizzle a Court 

8 Reporter, certify that the foregoing is a correct transcript 

9 I of the testimony adduced and proceedings had in the case of 

10 j ESSIE MAE NASH versus LESLIE CURTIS JEWELL, tried in said 
I 

11 Court on April 28, 1981~ 

12 ' I further certify that I am not a relative 

13 or employee or attorney or counsel of- any of the parties, 

14 or a relative or employee of such attorney or counsel, or 

15 I financially interested in the action. 

l L 1,1 ~ Given under my hand this /;J!0 day of 
... ..:. 

17 May, 19 81. 

18 I 
I 

,I 
19 11 &2-1~·~~~~ 

Court R7,/(t: 

• 20 II 
21 lj CSR NO. 2492, RPR 

22 II 
II 

23 ,: 

1: 
24 II 
2s I 
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The Honorable Lester E. Schlitz 
Judge 
Circuit Court of th~ 
City of Portsmouth 
Port$nouth, Virginia 23704 

w. R. C. COCKC (184 4·1967) 

WIL LIAM C. WO RTHINGT O N Ust17- 19!'7J) 

L~WSON WOR RE Ll., .J R .-R ItT I R CO 

liJl ~&rnDW~f[l w MAY 1 1981 L!U 
STA!«HOUS£, ROWE & ~TH 

Re~ Essie Mae Nash v. Leslie Curtis Jewell 
Dockat No. 77- 926 

Dear Judge Schlitz: 

This letter is in SU?plementation to my April 28 
oral argument to deny the motion to reconsider plaintiff's 
request for reinstatement. The sole issue before the Court 
is whether the Court abuaed its discretion by denying plain-

. tiff's Motion to Reinstat~ this cause of action on the Court's 
docket af ·ter it had been discontinued pursuant to Virginia 
Code 8 .111·-335 A. 

This cause of action was discontinued pursuant to 
Virginia Code § 8.01-335 A a."'ld plaintiff's t>lotion to Reinstate 
pursuant to that section was denied by the April 28, 1931 
order of this Court. As set out in the statutes, questions 
of discontinuance and reinstatement are within the discretion 
of the Court. It is defendant's contention that this Court 
has acted '"ell wit.'1in its discretion by refusing to reinstate 
a cause of action that arose on December 2, 1975, five years 
and five months ago, and for which ~o order or other proceeding 
took place for a period in excess of two years. 

The two year period under the statute e~pired on 
April 11, 198 0. Prior to that time, counsel for the defendant 
wrote counsel for the plaintiff on two occasions, !-1ay 6, 1978 
and August 28, 1978 (copies of the se letter are attached and 
labeled Exhibits 1 and 2 respectiW:!ly), requesting that com1sel 
for the plaintiff contact counsel for the defendant to discuss 
the plaintiff's intentions regarding he r claim. No response 
was made to either l e tter and, on ~my 21, 1980, more than 3 
weeks after t he t~o year period had .expired, defendant requested 
the clerk to initiate procedures set forth in Virginia. Code 
§ 8.01-335 A to have the cause of action discontinued. Six 
days after this l e tter to the Cler~, plaintiff filed a praecipe 
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requesting that the matter be set for trial at the Court's 
next docket call. Counsel for defendant appeared at the 
docket c a ll a nd ob jec t ed to the s etting of the case for trial 
on the grounds that he had requested the clerk to issue a 
notice of discontinuance. OVer objection of the defendant, 
the Court instructed counsel to agree on a trial date but 
advised the defendant that he would not be prejudiced from 
pursuing remedies available to him under the two year rule. 
Accordingly, defendant filed a Notion to Discontinue as well 
as Interrogatories on July 7, 1980. The motion was heard 
by this Court on July 28, 1980 at which time plaintiff 
nonsuited her case, as a matter of right, in accordance 
with Virginia Code § 8.01-380. Subsequently, plaintiff 
moved the Court for leave to withdraw her nonsuit which 
motion the Court granted, over objection of the defendant, 
by order entered September 1, 1980. Thereafter, defendant 
renewed his Motion to Discontinue and, after hearing argu­
ment of counsel, the Court sustained the Motion and discon­
tinued this cause of action on April 9, 1980. ~~he 
Court's ruling, and with consent of counsel for the defendant, 

·pra~ntiff movea-t~e-cour~for leave to reinstate the case-.----­
in accq_rdance w~th the- reins-tateme nt p rovis-ions of v~rgfnia 
code s S:Or-3"3"5-.;r.----Th-e-z.Ioi:ia·rr-to- ReTn_s_fat.e --was- a rsoCieriied­
by tne Court and an order sustaining the Motion to Discontinue 
and de:1yi::.1g the Notion to Reinstate was entered on April 28, 
1981. 

The statute providing for discontinuance of cases 
that remain •dormant~ for a period of two years was Mdesigned 
to speed litigation, and should, in general, be obeyed.a 
Lowry~· Noell, 177 Va. ~38 (1941). The case at bar is an 
exw~ple of an abysmal fa~lure on the part of a plaintiff 
to prosecute a claim in a diligent fashion. Plaintiff 
ignored two different requests by defendant to discuss her 
claim and to determine the likelihood of settlement. Now, 
nearly five and one half years after t he accident giving rise 
to her cause of action, she wants to place the defendant in 
the untenable position of mustering witnesses and preparing 
for trial. The same standard of discretion which applies 
to the decision to discontinue a case should apply as well to 
the decision of whether a discont:.nued case should be reinstated . 
Perhaps the plaintiff would be in a different position on her 
Motion to Reinstate if she had put on evidence at any of the 
aforementioned hearings as to why, within a two year period, 
she failed to take any action to pursue her litigation; she 
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has not presented any evidence to the Court justifying her 
failure in that time to file Interrogatories, take depositions 
or oti.H~rHise pur sue any method of bringing t!"le merits of her 
case before the Court. 

Plaintiff has cited no case in which a trial 
cour-t has been reversed for having abused its discretion 
by refusing to reinstate a discontinued case. In fact, the 
cases dealing with the iosue of reinstatement support ~~e 
decision this Court made in its ruling of April 9, 1980. 
The first case to aduress the issue of reinstatement under 
the statute was Echols v. Brennan, 99 Va. 150 (1901). The 
statute at that tJ.roe provided for discontinuance/dismissal 
when no order or proceeding had taken place during a five 
year period. Reinstatement was allowed within one year 
thereafter. In the Echols case, the Court ruled that 
reinstatment would not be allowed since ·the Hotion to 
Reinstate was not made within the one year period. Regardless , 
the Court ruled that: 

The decree striking the cause from the 
docket was 'an adjudication that everything 
had been done in the cause that the court 
intended to do.' The decree may be erroneous, 
but the error does not render it less final. 
The court, by its order, put the cause beyond 
its control, and it cannot, upon discovery of 
the error, recall it in a summary way and 
resume a jurisdiction which has been exhausted. 

99 Va. at 152. Similarly, in the case at bar, this Court has 
already ruled that the cause may not be reinstated. Therefore, 
this Court no longer has jurisdiction over the case, regardless 
of the correctness of its ruling. 

The Echols decision was upheld in Snead v. 
Atkinson, 121 Va. 182 (1917). In Snead tlte Court noted 
that reJ.nstatement would not be appropriate for a discon­
tinued case when all parties familiar with the facts are 
unavailable , save the party seeking reinstatement. The Snead 
Court also pointed out that the ~arty seeking reinstatement 
did not provid e an adequate explanation for his failure to 
prosecute his claim. In denying his request for reinstatement 
the Court notedt 

One who has been silent when he should have 
spoken will not be parmi·tteu to speak when 
he should be silent. 

121 Va. at 188. 
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In sw~ary, defandant con~~nds that the fore­
going cases de~onstrate that this court has not abused its 
discretion by refusing to reinstate the plaintiff's cause of 
action. Furthermore, because the Court has so ruled, it no 
longer has jurisdiction over the case and cannot honor 
plaintiff's request for a reversal of its earlier decision. 

Defendant contends the Court cannot reinstate this 
case for yet another reason. •rne discont.inuance under the 
statute in question is, in effect, a nonsuit. Payne ~· Buena 
Vista Extract Co., 124 Va. 296 (1919). In ?avne, the Court 
noted that: -

The effect of a non-suit is simply to put 
an end to the present action, but it is no bar 
to a subsequent action for the same cause. 
(Emphasis supplied) 

124 Va. at 11. As can be seen from this language, an attempt 
on the part of the plaintiff in this case to reinstate this 
cause of action, now that it has been discontinued (or nonsuited) 
is an attempt to bring a new a~tion. It is not a renewal, or 
continuation of the original action. However, the new action 
is subject to the appropriate statute of limitations, as is 
the case for any other cause of action. In the case at bar , 
the statute of limitations for a personal injury cause o£ 
action has expired and the plaintiff's claim would be barred 
even if the Court decided to exercise its discretion to allow 
reinstatement. 

Plaintiff argues that if this is the rule, no personal 
injury action could be reinstated after an Order of Discontin­
uance. While this may seem an inequitable interpretation of 
the statute, this Court is without power to apply the reinsta·te­
ment provisions of the statute as a tolling provision \dthout 
statutory authority or unless there is express legislative 
intent supporting such a construction of the statute. Defen­
dant contends the reinstatement provision, as presently drafted, 
allows only causes of action which have statutes of limitation 
of more than two years to be reinstated after discontinuance . 
However, because discontinuance requires, under the holdL1g 
in Payne, the filing of a new action, personal injury causes 
of action, or other actions which have statutes of limitation 
of two years or less, cannot be reinstated. 

1.02 
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In conclusion this Court has not abused its dis­
cretion not to rei~stata plai~tiff's stal9 causa of action. 
Furthermore, precedent suggests this Court no longer has 
jurisdiction to reinstate this case. Finally, defendant argues 
the case, even if reinstated, is barred by the statute of 
limitations. 

In Wickham v. Green, lll Va. 199 (1910), the Court 
expounded the tollowing pr~ciple to be applied in deciding 
whether a suit may be reinstateda 

It is not to be reinstated merely upon showing 
that the plaintiff 'VTOuld suffer inconvenience 
or loss by reason of its dismissal, as that would 
as effectually repeal the statute as though its 
enforcement were left to the arbi traxy discre-tion 
of the court. In brief, the plaintiff on moving 
to reinstate his suit should be required to show 
good cause for his motion • • • • 

[C]ourts will not relieve against mere neglect of 
parties in such case • • • • 

It is al\-Tays to be regretted when a case has to 
be disposed of on other grounds than those that 
go to the very right and merits of the cause. 
Courts cannot, ho\~Ver, permit considerations 
of hardship in particular cases to cause the~ 
to disregard and set at naught the plain provisions 
of a positive statute. To do so would be to assert 
legislative functions, and would operate a judicial 
repeal of the statute. 

111 va. at 203-204. 

For the foregoing reasons, defendant respectfully 
urges this Court to deny plaintiff's Notion to Reconsider 
the Court order not to reinstate the case at bar to the 
Court's docket. 

Respei:ctf~lly sublmitted, 
I • 

/ : / / 

~" Y~r:/. , ~r~~S/ 
Of Counsel for Leslie Cu~is J ewe ll 

JSN:pd 
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CER'l'IFICATE OF 1-!AIL!NG 

I hereby certify that a true copy of the foregoing 

was mailed to all counsel of record this /~t day of May, 

1981. 
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~~C-ARD M , SWOPE 
ROBE:RT " · POWE:~~. W 
GE~A~O p ROWE 
..J A.N0£R50N 5TAL. NAI(.£.R 

srcP""e::-.. c sr J0"'1N 
JOHN S.NORR IS, JR. 
SAMUE:~ J . wCBSTCR 
OAN I EL R.WAR M AN 
Cl-tRIS TIN C M . BAR~OW 
JO HN Y. RICHARDSON • .JR. 

1700 VIRGI:-:IA :-;ATIOSAL BASK Bt::ILDI:-:G 

P osT 01-"FICE Box 3416 

NoRFOLK, VrRGIXI.A 2 3 514 

(804) 623-2100 

May 6, 1978 

Mr. Peter tV. Smith, Esquire 
P.O. Box 3333 
Norfolk, Virginia 23514 

- Exhibit. 1 

~CtGH o . w n .. t..t A ,...S r. ee3- eo · 

w. A. C. COC"£ t1 ee• - • ~& .,., 

W''- · ' "' "" c. w OPT t-oi" GTO._. · 9 ' 7 ··e- J 

Re: Essie Mae Nash v. Leslie Curtis Jewell 

Dear Mr. smith: 

As you may know, John Franklin is leaving this 
firm and I am assuning responsibility for the above referenced 
file. Please direct any further correspondence pertaining to 
this matter lo my attention. 

If it rn.eets \-lith your approval, I would like to 
meet with you and your client so that we may discuss the merits 
of your claim and determine whether this Matter can be resolved 
without the necessity of litigation. If convenient with your 
schedule, I suggest an afternoon during the week beginning 
Monday, May 15, 1978. I shall await hearing from you in this 
regard. 

Very truly yours, 

John S. Norris, Jr. 

JSN:als 

cc: Hr. E. s. Ducker 
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(804) 623 - 2100 

August 28, 1978 

Mr. Peter W. Smith, Esquire 
P. o. Box 3333 
Norfolk, Virginia 23514 

Exhibit 2 

L C IG W 0. W•L LIA .... S ha9.l-t•6" 

w . R . C . COCM( r.ee• · •067t 

Wil l i .., M C. WORTHINGTON ue•7-1.7>o 

LAWSON W0RA£L. L. ,JR.- R C TIAC O 

Re: Essie Mae Nash v. Leslie Curtis Jewell 

Dear Mr. Smith: 

My file for the above referenced matter does not show 
that I received a response to my letter dated Hay 6, 1978 , a copy 
of which is enclosed. Can you please advise whether you a re p re­
pared to make a settlement offer on behalf of Hs. Nash. 

Very truly yours, 

John s. Norris, Jr. 

JSN:rg 

Enclosure 
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NOTICE OF APPEAL 

!I 
:! Plaintiff in the above- sty led action, ESSIE MAE NASH , 
tj 

'I by counsel , hereby gives ~otice of Appeal from the Orde r entered 

I in this action on April 28 , 1981, to the Supreme Court of 

Virginia . 

This Notice of Appeal is filed pursuant to and in 

accordance with Rule 5:6 of the Rules of the Supreme Court of 
I 

I. Virginia . 
I 

li Transcripts of hearings held in this action on Auqust 

II 
I 12, 1 980 , April 9 , 1981 , and April 28, 1981, shall be hereafter 
I 

I 
! ~ 
' 
j: 

filed. 

II Peter W. Smith, Esquire 
STACKHOUSE , ROWE & SMITH 
1400 Virginia National Bank 

If No rfolk, Virgin ia 2 3 510 

By 

Building 

!,I CERTIFIC~TE OF SE~VICE 
I 

II 
I' 

I hereby certify that a true copy of the foregoing 

Notice of Appeal was hand delivered to 
I 

II of r ecord for Defendant this a7rf­
~ r· ~ .-- ~ ,._ ~"O' ' ~T. - , . , , '- vi\ . 

r . ..,- -, ,.-., ,-.J Y~ 
'""' - ·· - ..... l tll '11 

1.07 
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12TH DAY OF JUNE, 1981. 

DISMISSAL ORDER 

THIS DAY came the parties, by counsel, on the motion of 

the plaintiff to rehear argument on plaintiff's Motion to 

Reinstate this cause which was discontinued pursuant to 

Virginia Code Section 8.01-335, and; 

After hearing argument of counsel, and after considering 

the legal memoranda submitted, the Court is of the opinion that 

it should not exercise its discretion to reinstate this cause 

of action. It is therefore ORDERED that this action shall 

remain discontinued in accordance with the Order of this 

Court entered April 28, 1981 and the Clerk shall remove ~~is 

case from the Court's docket . 

ENTER: 

( 
\ 

9/fN-AN) ~:ECTED TO ' 

-----(--~-~--·-~-~~-:--~-' --~~-------------p.q. 

Judge 



ASSIGNMENTS OF ERROR 

1. The Court erred in applying §8.01-335 of the Code 

of Virginia, 1950, as amended, to this action. 

2. The Court abused its discretion in discontinuing 

this action pursuant to §8.01-335 of the Code of Virginia, 1950, 

as amended. 

3. The Court abused its discretion in refusing to 

reinstate this action on the docket of the Court. 

-4 I \0 
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CROSS APPEAL 

ASSIG~ffiNTS OF CROSS ERROR 

1. The trial court erred by allowing Nash to with­

draw the nonsuit which she took on July 28, 1980. 

110 



MOTION TO DISMISS 

Jewell respectfully requests the Court to dismiss the 

Petition for Appeal due to noncompliance by Nash with Rule 

5:6 of the Rules of the Supreme Court of Virginia. Under Rule 5:6, 

the Appellant is required to file a Notice of Appeal within 30 

days after entry of "final judgment or other appealable order or 

decree •.. " (emphasis added). The final order in the case at 

bar was entered by the court on June 12, 1981. No Notice of 

Appeal from this order has been filed. The Notice of Appeal 

dated May 27, 1981 is ineffectual since it predates the final 

order. 

Rule 5:6 is mandatory. Vaughn~· Vaughn, 215 Va. 328, 

210 S.E.2d 140 (1974). The time for which the Notice of Appeal 

must be filed begins to run from the date final judgment is 

entered. Peyton v. Ellyson, 207 Va. 423, 150 s. E. 2d 104, 

(1966). 

Accordingly, Nash has failed to comply with Rule 5:6 

of the Rules of the Supreme Court of Virginia and her appeal 

should be dismissed. 

1 t1. 


