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COMMONVVEALTH OF VIRGINIA:
IN THE CIRCUIT COURT OF WISE COUNTY

DEBBIE THOMPSON HERNDON,
)
as mother and next friend of
)
MATTHEWMCNEILHERNDON,
)
LARRY MCNEIL HERNDON, as father )
and next friend of MATTHEW MCNEIL)
HERNDON, and MATTHEW MCNEIL )
HERNDON in his own right,
)
Plaintiffs,

)
)
vs.
)
)
KENNETH ROARK, M.D.
)
Shawney Avenue
)
Lexington, Kentucky;
)
)
A. W. NOI~Tl-I, M.D.
716 Spring A venue South.. East
)
Wise, Virginia;
)
ST. MARY'S HOSPITAL,
)
INCORPORATED, a Virginia corporation,)
c/o Mary Coughlan, SMG, Agent
)
3RD Street North East
)
Post Office Box 620
)
Norton, Virginia 24273
)
APPALACHIAN REGIONAL
)
HEALTHCARE, INC., a Kentucky
)
corporation,
)
c/o Forrest E. Cook, Agent
)
ARH System Center-Hazard
)
100 Airport Gardens Road
)
Hazard, Kentucky 41701
)

L_D_/_-_3 _0 _ft;_ __

Civil Action No. _ _

iVISE CIRCU11 ·..
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)

Defendants.

)

MOTIQN FOR JUDGMENT
Plaintiffs, Debbie Thompson Herndon, as n1other and next friend of Matthe""' McNeil

1

Herndon, Larry McNeil Herndon, as father and next friend of Matthew McNeil
Herndon, and Matthew McNeil Herndon in his own right, move for judgment against
the defendants on grounds and in the amount set forth below:
1.

That defendant, Kenneth Roark, M.D. (hereinafter "Dr. Roark"), was at all

times hereafter mentioned a physician practicing medicine in Norton, Virginia and in
Lexington, Kentucky; and furthermore, defendant held himself out to the public, and
particularly to the

plaintiffs, as being duly qualified and competent to practice

medicine in this State, and in rendering services to plaintiff Debbie Thompson Herndon
(hereinafter "Mrs. Herndon"), was acting on his own behalf and as agent, ostensible
agent, servant and I or employee of co-defendants in this case.
2.

That defendant, A. W. North, M.D. (hereinafter 1/Dr. North"), was at all

times hereafter mentioned a physician practicing medicine and having offices located in
Wise, Virginia; and furthermore, defendant held himself out to the public, and
particularly to the plaintiffs, as being duly qualified and competent to practice medicine
in this State, and in rendering services to Mrs. Herndon and Matthew McNeil Herndon
was acting on his own behalf and as agent, ostensible agent, servant and/ or employee
of co-defendants in this case.
3.

The defendant, St. Mary's Hospital, Incorporated, \vas at the tin1e of the

grievances herein a Virginia corporation with its principal place of business in Norton,
Virginia, engaged in the business of providing health care services to the public,
including Mrs. Herndon, in and around Wise Cotmty, Virginia.
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4.

The defendant, Appalachian Regional Healthcare, Inc., was at the time of

the grievances herein a Kentucky corporation with its principal place of business in
Lexington, Kentucky, engaged in the business of providing health care services to the
public, including Mrs. Herndon and Matthew McNeil Herndon, in and around
Lexington, Kentucky.
5.

At all times relevant herein, the plaintiffs, Mrs. Herndon and Matthew

McNeil Herndon, were paying patients of the defendants.
6.

On and after approximately December 28, 1991, defendants, Dr. Roark,

and St. Mary's Hospital, Incorporated, acting individually and by and through his/its
agents, servants, ostensible agents and/ or employees acting within the scope of their
employment service, agency or ostensible agency, deviated from the applicable
standard of care and were neg1igent and/or grossly negligent in regard to their care of
the plaintiffs Mrs. Herndon and Matthew McNeil Herndon, in the following ways,
among others:
a.

Failure to properly monitor, oversee and evaluate the condition of
the pla~tiffs;

b.

Failure to take timely and appropriate action to treat the plaintiffs
and/ or to accurately report the decedent's condition to others, or
request consultation with others, such that timely evaluation and
treatment could be conducted;

c.

Failure to timely and properly manage premature labor in the
plaintiffs;

3
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d.

Improperly transferring plaintiffs from the Emergency Department
to another institution when plaintiff, Mrs. Herndon, was in active
labor and unstable;

e.
7.

Other negligent acts.

Furthermore, defendants' actions in improperly transferring plaintiff at a

time when she was unstable and in active labor, defendants violated the anti-dumping
provisions of the Consolidated Omnibus Reconciliation Act, specifically the Emergency
Medical Transfer and Active Labor Act; such conduct on the part of defendants
constituted willful, wanton and reckless disregard for the health and safety of the
plaintiffs.
8.

As a direct and proximate result of the negligence and wrongful acts of

the defendants, as aforesaid, the plaintiff, Matthew McNeil Herndon, was born
prematurely on December 28, 1991; suffered great pain and disability of body and
mind; suffered embarrassment, humiliation, and inability to function as a whole person;
suffered a diminution of his ability to \\ 0rk and earn money in the future; and incurred
1

medical expenses inasmuch as plaintiff's injuries are permanent and lasting, he has to
'

.

date and will in the future incur these and othe~ damages.
9.

On approximately December 28, 1991, defendants, Dr. North and

Appalachian Regional Healthcare, Inc., acting individually and by and through their
agents, servants, ostensible agents and I or employees acting within the scope of their
employment, service agency or ostensible agency, deviated from the applicab]l!
standard of care and were negligent and/or grossly negligent in regard to their care of

4
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the plaintiffs, in the following ways, among others:
a.

Failure to properly monitor, oversee and evaluate the condition of
the plaintiffs;

b.

Failure to take timely and appropriate action to treat the plaintiffs
and/ or to accurately report the decedent's condition to others, or
request consultation with others, such that timely evaluation and
treatment could be conducted;

c.

Failure to timely and properly manage premature labor in the
plaintiffs; and

d.
10.

Other negligent acts.

As a direct and proximate result of the negligence and wrongful acts of

the defendants, as aforesaid, the plaintiff, Matthew McNeil Herndon, was born
prematurely on December 28, 1991; suffered great pain and disability of body and
mind; suffered embarrassment, humiliation, and inability to function as a whole person;
suffered a diminution of his ability to work and earn money in the future; and incurred
medical expenses inasmuch as plaintiff's injuries are permanent and lasting, he has to
date and will in the future incur these and other damages.
WHEREFORE, the plaintiffs, Debbie Thompson Herndon, as mother and next
friend of Matthew McNeil Herndon, Larry McNeil Herndon, as father and next friend
of Matthew McNeil Herndon, and Matthew McNeil Herndon in his own right, denu1nc1
compensatory damages and punitive damages of and from these defendants in the
amount of Ten Million Dollars ($10,000,000.00) and their costs in this behalf expended.
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PLAINTIFFS DEMAND A TRIAL BY JURY.
DEBBIE THOMPSON HERNDON,
as mother and next friend of
MATIHEW MCNEIL HERNDON,
LARRY MCNEIL HERNDON, as father
and next friend of MATIHEW MCNEIL
HERNDON, and MATIHEW MCNEIL
HERNDON in his own right
By Counsel

and

, ruAA. JjN!l\,"-""

m. .~·IEIU, 1r- ~~P.J

Laurie Garrigan McKowen, Esquire
West Virginia State Bar No. 1349
Masters & Taylor, L.C.
181 Summers Street
Charleston, West Virginia 25301
(304) 342-3106
Counsel for Plaintiff
f:\3\546\pOI.doc
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VIRGINIA:
IN THE CIRCUIT COURT OF WISE COUNTY

DEBBIE THOMPSON HERNDON,
as mother and next friend of
Matthew McNeil Herndon,
lARRY McNEIL HERNDON, as father
and next friend of Matthew McNeil
Hemdo~

AND
MATTHEW McNEIL HERNDON, in his
own right,

)

)
)
)

)

)
} .
)
)
)
)
)

Plaintiff,

)

v.

law No.: Cl01 000306-00

)

)

KENNETH ROARK, M.D.,

)
)

A. W. NORTH, M.D.,

)
)
)

ST. MARY'S HOSPITAl,
INCORPORATED, a Virginia
corporation,

)
)
)

APPALACHIAN REGIONAL
HEALTHCARE, INC., a Kentucky
corporation,

)

)
)
)

Defendants.

)

MOTION TO DISMISS
COMES NOW the defendant, A. W. North, M.D., by counsel, and files this
Motion to Dismiss this action as to him and he states as follows:
----·---~---· ~---'

Wooten
& Hart
A Professional
Corporation of
Attorneys at Law
Roanoke, VA

7
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1.

The motion for judgment alleges that Matthew McNeil Herndon was

born December 28, 1991. He is therefore an infant under the age of 18 years and is.
without standing to institute suit as Matthew McNeil Herndon in his own right.
2.

A minor such as Matthew McNeil Herndon may sue

by his next friend

and either or both parents may sue on behalf of the minor as his next friend.

See

§ 8.01-8 of the 1950 Code of Virginia, as amended.

3.

A suit of an infant by his next friend must be brought in the infant's name

and not in the name of the next friend. The infant and not the next friend must be the
real party plaintiff and that suit brought in the name of the next friend on behalf of the
infant cannot be maintained. See, Kirby v. Gilliam. 182 Va. 111 (1943).

4.

As can be seen, the above-captioned suit, does not comply with Virginia

law and must be dismissed.
WHEREFORE, this defendant moves the Court to dismiss this case as to him for
the reasons above stated.

George W. Wooten, Esq. (VSB #3545)
WootenHart PLC
P. 0. Box 12247
Roanoke, VA 24024-2247
(540)343-2451
(540)345-6417 (facsimile)

Wooten
& Hart
A Professional
Corporation of
Attorneys at Law

2

Roanoke, VA
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CERTIFICATE OF MAILING
I do hereby certify that a true copy of the foregoing was mailed to C. Eugene
Compton, Esq., Compton & Compton, P.C., 111 West Main Street, lebanon, Virginia
24266-1000, and laurie Garrigan McKowen, Esq., Masters & Taylor, L.C., 181
Summers Street, Charleston, West Virginia 25301, Counsel for the Plaintiffs; and to
Kenneth Roark, M.D., Shawney Avenue, lexington, Kentucky 40505-3372,
Defendant; to St. Mary's Hospital, Inc., a Virginia corporation, do Mary Coughlan,
SMG Agent, 3rd Street, N.E., P. 0. Box 620, Norton, VA 24273, Defendant; and to
Appalachian Regional Healthcare, Inc., a Kentucky corporation, do Forrest E. Cook,
Agent, ARH System Center-Jjazaard, 100 Airport Gardens Road, Hazard, Kentucky
41701, Defendant, this__l_Yidayof
~ .c
, 2002.

u
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\\web_wah\sys\apps\wp51 \files\p9\16756\motion-to-dismiss.doc1/16/02kjs

Wooten
& Hart
A Professional
Corporation of
Attorneys at law
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Roanoke, VA
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VIRGINIA:
IN THE CIRCUIT COURT OF WISE COUNTY
DEBBIE THOMPSON HERNDON,
as mother and next friend of
MATIHEW McNEIL HERNDON,
LARRY McNEIL HERNDON, as father
and next friend ofMAITHEW McNEIL
HERNDON, and MATIHEW McNEIL
HERNDON, in his own right,

)
)
)
)
)
)
)
)

Plaintiffs,

)
)

v.

)

Case No. LOl-306

)

KENNETH ROARK, M.D.,
)
A. W. NORTH, M.D.,
)
ST. MARY'S HOSPITAL, INCORPORATED, )
~d

)

APPALACHIAN REGIONAL
HEALTHCARE, INC.,

)
)
)

Defendants.

)

DEMURRER/MOTION TO DISMISS

Defendant St. Mary's Hospital, Inc. ("St. Mary's"), by counsel, for its
Demurrer/Motion to Dismiss, states as follows:
1.

The Motion for Judgment fails to assert a valid cause of action under the

current law of the Commonwealth ofVirginia and must be dismissed because it has not been brought
by the involved minor in accordance with the provisions ofVa. Code Ann. §8.01-8 and interpreting

case law.
2.

The Motion for Judgment fails to state a cause of action, and fails to state

sufficient facts upon which the relief demanded can be granted, for a violation of the Emergency
'

. ··--···- --····~·······

Medical Treatment and Active Labor Act ("EMTALA").

PSE-ABG:396949-l
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3.

The Motion for Judgment fails to state a cause of action, and fails to state

sufficient facts upon which the relief demanded can be granted, for punitive damages.
4.

The Motion for Judgment fails to state a cause of action, and fails to state

sufficient facts upon which the relief demanded can be granted, for "gross negligence."
5.

The Motion for Judgment fails to state a cause ofaction, and fails to state facts

upon which the relief demanded can be granted, for the recovery of damages in excess of those
provided by Va. Code Ann. §8.01-38.1.
6.

The Motion for Judgment fails to state a cause ofaction, and fails to state facts

upon which the relief demanded can be granted, for the recovery of damages in excess of those
provided by Va. Code Ann. §8.01-581.15.
7.

The Motion for Judgment fails to state a cause ofaction, and fails to state facts

upon which the relief demanded can be granted, for the recovery ofmedical expenses incurred as the
result of medical care and/or treatment provided to the involved minor.
8.

The Motion for Judgment fails to state a cause of action, and fails to state

facts upon which the relief demanded can be granted, against St. Mary's to the extent that it alleges
duties owed solely by physicians and not by hospital health care providers.
9.

Other grounds to be assigned at bar.

PLEA OF THE STATUTE OF LIMITATIONS

Without waiving the above Demurrer/Motion to Dismiss, but expressly relying
thereon, St. Mary's states that any claim for medical expenses for curing or attempting to cure the

-2-
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involved minor, as such is being asserted by his parents, is barred, in whole or in part, by the
provisions ofVa. Code Ann. §8.01-243(B).
GROUNDS OF DEFENSE

Without waiving the foregoing Demurrer/Motion to Dismiss or Plea of the Statute
of Limitations, but expressly relying thereon, St. Mary's provides the following as its Grounds of
Defense to the Motion for Judgment filed herein:
1.

The allegations contained Paragraph 1 of the Motion for Judgment are not

directed at St. Mary's and accordingly require no response from it. To the extent that the allegations
contained in Paragraph I of the Motion for Judgment allege, or attempt to allege, that Dr. Roark was
an "agent, ostensible agent, servant and/or employee"ofSt. Mary's, they are denied.
2.

The allegations contained in Paragraph 2 of"the Motion for Judgment are not

directed at St. Mary's and accordingly require no response from it. To the extent that the allegations
contained in Paragraph 1 of the Motion for Judgment allege, or attempt to allege, that Dr. North was
an "agent, ostensible agent, servant and/or employee"of St. Mary's, they are denied.
3.

St. Mary's admits the allegations contained in Paragraph 3 of the Motion for

Judgment to the extent that the term "grievances" pertains to allegations made, rather than actual
fact.
4.

The allegations contained in Paragraph 4 of the Motion for Judgment are not

directed at St. Mary's and accordingly require no response from it.
5.

As specifically stated, St. Mary's denies the allegations contained in Paragraph

5 of the Motion for Judgment.

-3-
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6.

To the extent that the allegations contained in Paragraph 6, including any and

all sub-parts, of the Motion for Judgment are directed at St. Mary's, either directly or vicariously,
they are denied.
7.

To the extent that the allegations contained in Paragraph 7 of the Motion for

Judgment are directed at St. Mary's, either directly or vicariously, they are denied.
8.

To the extent that the allegations contained in Paragraph 8 of the Motion for

Judgment are directed-at St. Mary's, either directly or vicariously, they are denied.
9.

The allegations contained in Paragraph 9 are not directed at St. Mary's and

accordingly require no response from it.
I 0.

To the extent that the allegations contained in Paragraph 10 of the Motion for

Judgment are directed at St. Mary's, either directly or vicariously, they are denied.
11.

St. Mary's denies that it is indebted to the plaintiffs in the amount demanded,

or in any amount.
12.

If supported by the facts developed in discovery and/or at trial, St. Mary's

reserves the right to rely upon any and all affirmative defenses available to it including, but not
limited to, contributory negligence, assumption of the risk, the applicable statute of limitations,
actual or implied consent, laches, failure to mitigate damages, the acts of others over which it had
no right of control, lack of standing, or any defenses provided by the Virginia Medical Malpractice
Act, Va. Code Ann.§ 8.01-581.1, et seq.
13.

All allegations contained in the Motion for Judgment herein directed at St.

Mary's, directly or vicariously, and not expressly admitted are denied.
ST. MARY'S HOSPITAL, INCORPORATED

By Counsel
-4PSE-ABG:396949-l
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PENN, STUART & ESKRIDGE

P.0. Box 2009
Bristol, VA 24203
(276) 466-4800
Fax (2
6-8672

Counsel for Defendant St. Mary's Hospital,
Incorporated

CERTIFICATE OF SERVICE
I hereby certify that I have sent via facsimile and mailed a true copy of the foregoing

Demurrer/Motion to Dismiss, Plea of the Statute of Limitations and Grounds of Defense to C.
Eugene Compton, Esq and to Laurie Garrigan McKowen, Esq., counsel for the Plaintiffs and to
George Wooten, Esq., counsel for A.W. North, M.D., to Elsey Harris, Esq., counsel for Appalachian
Regional Healthcare, Inc., and mailed a copy to Kenneth Roark, M.D., at the address listed on the

Motion for Judgment, this 25th day of January, 2002.

-5PSE-ABG:396949-l
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Jit~is~L..-. ·. . --By

DEBBIE THOMPSON HERNDON,
, 'Time
As mother and next friend of
· ·
MATTHEW McNEIL HERNDON,
LARRY McNEIL HERNDON, as father
And next friend of MATTHEW McNEIL
HERNDON, and MATTHEW McNEIL
HERNDON, in his own right

, AA

· vv__

·---==::::===------

v.

PLAINTIFFS

CASE NO. LOl-306

KENNETH ROARK, M.D.,
A.W. NORTH, M.D.,
ST. MARY'S HOSPITAL, INCORPORATED,
And
APPALACHIAN REGIONAL
HEALTHCARE, INC.

DEFENDANTS

DEMURRER/MOTION TO DISMISS

Comes now the defendant, Appalachian Regional Healthcare, Inc., (ARH),
by counsel, and for its Demurrer/Motion to Dismiss states as follows:
I.

The Motion for Judgment fails to state a cause of action against ARH and
fails to state sufficient facts to support the relief demanded for punitive
damages, gross negligence, and violation of the Emergency Medical Treatment
and Active Labor Act (EMTALA).
II.

The Motion for Judgment fails to state a cause of action and fails to
support the relief demanded by moving for the recovery of damages in excess
of those provided by Virginia Code §8.01-581.15.

15

III.
The Motion for Judgment fails to state a cause of action against ARH to
the extent that it alleges that ARH engaged in activities which are solely the
province of physicians and could not be undertaken by the Hospital.
IV.

The Motion for Judgment fails to assert a valid cause of action under the
current laws of the Commonwealth of Virginia and must be dismissed because it
has not been brought by the ;nvolved minor In accordance with the provisions
of Va. Code §8.01-8 and the cases decided pursuant to said section.

v.
This defendant will rely on such other grou.nds as may be assigned at
bar.
APPALACHIAN REGIONAL
HEALTHCARE, INC.
BY COUNSEL
MULLINS, HARRIS & JESSEE
P.O. BOX 1200
NORTON, VA 24273

276/679-3110
BY:
ELSE
COU
L FOR DEFENDANT,
APPALACHIAN REGIONAL
HEALTHCARE, INC.
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CERTIFICATE
The undersigned hereby certifies that the he has served the foregoing
Demurrer/Motion to Dismiss by mailing a true copy of same by first class mail,
postage prepaid, to the following on this 29th day of January, 2002:
C. Eugene Compton, Esquire
Compton & Compton, P.C.
111 West Main Street
Lebanon, VA 24266-1000
counsel for Plaintiff
Laurie Garrigan McKowen, Esquire
Masters & Taylor, L.C.
181 Summers Street
Charleston, WV 25301
Counsel for Plaintiff
George Wooten, Esquire
Wooten & Hart
P.O. Box 12247
Roanoke,VA 24024
Counsel for A.W. North, M.D.
Richard E. Ladd, Jr., Esquire
Penn, Stuart & Eskridge
P.0. Box 2009
Bristol, VA 24203
Counsel for Defendant,
St. Mary's Hospital, Incorporated
Kenneth Roark, M.D.
Shawney Avenue
Lexington, KY 40507
Defendant

COUN
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VIRGINIA:
IN THE CIRCUIT COURT OF WISE COUNTY
DEBBIE THOMPSON HERNDON,
as mother and next friend of
MA'ITHEW McNEIL HERNDON,
LARRY McNEIL HERNDON, as father
and next friend of MAITHEW McNEIL
HERNDON, and MAITHEW McNEIL
HERNDON, in his own right,

)
)
)
)
)
)
)
)
)
)

Plaintiffs,

v.

)

KENNETH ROARK, M.D.,
A. W. NORTH, M.D.,
ST. MARY'S HOSPITAL, INCORPORATED,
md
APPALACHIAN REGIONAL
HEALTHCARE, INC.,

Case No. LOl-306

)
)
)
)
)
)

)
)
)

Defendants.

MEMORANDUM IN SUPPORT OF PARAGRAPH 1 OF
ST. MARY'S HOSPITAL, INC.'S DEMURRER/MOTION TO DISMISS

Defendant St. Mary's Hospital, Inc. ("St. Mary's"}, by counsel, for its memorandum
in support of Paragraph 1 of its Demurrer/Motion to Dismiss, states as follows:
STATEMENT OF THE CASE

In this tnedical maipractice action, the named plaintiffs are "Debbie Thompson
Herndon, as mother and next friend ofMatthew McNeil Herndon, Larry McNeil Herndon, as father
and next friend of Matthew McNeil Herndon, and Matthew McNeil Herndon in his own right(.]''
(Motion for Judgment). The plaintiffs allege that "[a]s a direct and proximate result of the

PSE-ABG:402182-1
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prematurely on December 28, 1991; suffered great pain and disability of body and mind; suffered
embarrassment, humiliation, and inability to function as a whole person; suffered a diminution of
his ability to work and earn money in the future; and incurred medical expenses inasmuch as
plaintiff's injuries are permanent and lasting, he has to date and will in the future incur these and
other damages." (Motion for Judgment, , 8).
St. Mary's filed a Demurrer/Motion to Dismiss, Plea of Statute of Limitations, and
Grounds of Defense, in response to the Motion for Judgment. In particular, in Paragraph 1 of the
Demurrer/Motion to Dismiss, St. ~1ary's asserts that the Motion for Judgment "fails to assert·a valid
cause of action under the current law of the Commonwealth of Virginia and must be dismissed
because it has not been brought by the involved minor in accordance with the provisions ofVa. Code
Ann.§ 8.01-8 and interpreting case law." (St. Mary's Demurrer/Motion to Dismiss,~ 1).
LAW AND ARGUMENT

Section 8.01-8 of the Virginia Code establishes how minors may sue and states that,
"Any minor entitled to sue may do so by his next friend ...." Va. Code Ann. § 8.01-8. ·In the

present case, the Motion for Judgment indicates that the plaintiffs are "Debbie Thompson Herndon,
as mother and next friend of Matthew McNeil Herndon, Lany McNeil Herndon, as father and next
friend ofMatthew McNeil Herndon, and Matthew McNeil Herndon in his own right[.]"
Matthew McNeil Herndon, as an infant, may not proceed in his own right in this case.
As an infant, he is required to sue by his next friend. Va. Code Ann. § 8.01-8. Thus, the Motion for
Judgment fails to state a proper cause of action because it attempts to have a minor sue in his own
right.

2

PSE·ABG:402182-l
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Additionally, the Motion for Judgment attempts to present the parents, in the capacity
of next friends, as plaintiffs in this action in which the child is the real party in interest. In Kirby v

0

Gilliam, 182 Va. 111, 28 S.Eo2d 40 (1943)1, the court dealt with a situation in which a mother
brought suit to annul the marriage of her infant daughter. The mother sued "in her own right and as
next friend ofLois May Kirby Gilliam, an infant. ..." ld., 182 Va at 113. The court examined
whether the mother could proceed with the case as she had filed it.
The proper fonn is "A.B. an infant under the age of twenty-one years,
who sues by C.Do his father (or other person, as the case may be) and
next friend." If the suit be brought in the name of the next fiend, so
as to make it his suit, and not the infant's-- as "C.D. father and next
friend of A.B. and infant" - - the error is fatal
Id., 182 Va. at 117 (emphasis added) (internal citations omitted).
This means that the suit must be the infant's suit, and not that of the
next friend. If in the name of the next friend "on behalf of the
infant" it cannot be maintained. No party, infant or adult may sue by
deputy.
Id., 182 Va. at 117 (emphasis in original) (internal citations omitted).
Tested by these principles it is clear that the plaintiff in the present
suit is Maude Kirby [the mother] and not the infant daughter. The
process does not run in the name of "Lois May Kirby Gilliam, an
infant, who sues by Maude Kirby, her mother and next friend," as is
customary and proper in suits of this character, but runs in the name
of "Maude Kirby, in her own right and as next friend of Lois May
Kirby Gilliam, an infant," as plaintiff. The characterization ofMaude
Kirby as "next friend ofLois May Kirby Gilliam, an infant," is merely
descriptio personae, and does not change the personal character of
the suit.
Id., 182 Va. at 117-118 (internal citation omitted).
1

Kirbywasdecidedunderapriorstatute, Code§ 5331, which,justasVa. CodeAnn.
§ 8.01-8, provided that "any minor entitled to sue may do so by his next friend." Kirby v Gilliam,
182 Vao at 123.
0
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The court further held that this defect could not be cured by an amendment
substituting the infant daughter, suing by her mother and next friend, in the place of the mother.
Nor can the defect in the bill be considered a mere ''technicality." By
universal practice and mere common sense, a suit must be in the
name of the person whose interests are involved, in this case, the
infants. A next friend has no possible interest in the litigation. His
sole place in the proceeding is to lend his own legal capacity to the
infant defendants, and to assume responsibility for costs and the
conduct of the suit. He acts much as an attorney at law, or an agent,
but is in no sense a substitute for the actual parties in interest.
Id., 182 Va. at 121-122 (internal citation omitted). The court then ordered that the case be dismissed
without prejudice. Id., 182 Va. at 122-123.
In Bolen v. Bolen, 409 F.Supp. 1371 (W.D.Va. 1976}, Chief U.S. District Judge

James Turk addressed a similar situation. The complaint was filed by a father as the natural guardian
and next friend of twin boys who were alleged to have been born with birth defects as a result of
medical malpractice. The court applied fonner code section 8-87 which provided, just as Va. Code
Ann. 8.01-8, that "[any] minor entitled to sue may do so by his next fiiend." ld. at 1373. Applying
Kirby v. Gilliam, supra, the court held that the statute requires that the suit be brought in the infant's
name and not that ofthe next friend when the infant is the real party plaintiff. The court further held
that the substantive law of Virginia mandated that the case be dismissed without prejudice rather
than amended. Id. at 13 73.
There is no question that the real party in interest here is the child. Indeed, the
Motion for Judgment seeks damages only for injuries to the child. (Motion for Judgment, ~~ 8 and
10). However, the plaintiffs are "Debbie Thompson Herndon, as mother and next friend of Matthew
McNeil Herndon, Larry McNeil Herndon, as father and next friend of Matthew McNeil Herndon,

PSE-ABG:402182·1
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and Matthew MeN eil Herndon in his own right[.]" Thus, the plaintiffs here are the parents, as next
fiiends of the infant, rather than the infant, by his next friends. This is precisely the error that the
courts dealt with in Kirby v. Gilliam, supra, and Bolen v. Bolen, supra. In both cases, the courts
made clear that the law of Virginia does not pennit the parents to bring such an action. The proper
form is for the plaintiff to be the infant, by his next :fiiend, and the Motion for Judgment in this case
fails to set forth the proper plaintiff. As stated in Kirby v. Gilliam, this error is not a mere
''technicality," and cannot be cured by an amendment. .Instead, the proper remedy is for this Court
to dismiss the Motion for Judg~nent without prejudice.
CONCLUSION

Because the Motion for Judgment fails to assert a valid cause of action under Va.
Code Ann.§ 8.01-8 and interpreting case law, the Motion for Judgment should be dismissed.

ST. MARY'S HOSPITAL, INC.
By Counsel

Andrew M. Hanson
VSB No. 44137
Counsel for Defendant St. Mary's Hospital, Inc.
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I hereby certify that I have sent via facsimile and mailed a true copy of the foregoing
Memorandum in Support ofParagraph 1 of St. Mmy's Hospital, Inc.'s Demurrer/Motion to Dismiss
to C. Eugene Compton, Esq., and to Laurie Garrigan McKowen, Esq., counsel for the Plaintiffs, to
George Wooten, Esq., counsel for A.W. North, M.D., and to Elsey Harris, Esq., counsel for
Appalachian Regional Healthcare, Inc., this 18th day of March, 2002.
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DEBBIE THOMPSON HERNDON,
as mother and next friend of
MATTHEW MCNEIL HERNDON,

)
)
)
)

LARRY MCNEIL HERNDON, as father
and next friend of MATTHEW MCNEIL
HERNDON,

)
)
)

and

)

)
)

MATTHEW MCNEIL
HERNDON in his own right,

)
)
)

Plaintiffs,

)
)

vs.

)

Civil Action No.: 101-306

)

KENNETH ROARK, M.D.

)
)

A. W. NORTH, M.D.

)
)

ST. MARY'S HOSPITAL,
IN CORPORA TED, a Virginia corporation,

)
)

APPALACHIAN REGIONAL
HEALTHCARE, INC.,

)
)

)

)

Defendants.

)
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Nature of Case
Plaintiffs filed suit in this Court, naming St. Mary's Hospital,
defendants in a medical malpractice suit.

Inc~

and others as

The named Plaintiffs are "Debbie Thompson

Herndon, as mother and next friend of Matthew McNeil Herndon, Larry McNeil Herndon, as
father and next friend of Matthew McNeil Herndon, and Matthew McNeil Herndon in his own
right[.]" Motion .for Judgment; Plaintiff alleged that the named defendant's were negligent in
the medical services they rendered.
St. Mary's Hospital, Inc., by counsel, filed their grounds of defense and a demurrer. The
demurrer states that Plaintiff failed to adhere to Va. Code Ann. § 8.01-8 (1998) when filing this
action. St. Mary's Demurrer/Motion to Dismiss.

Argument
Defendant is correct when they state that Va. Code Ann. § 8.01-8 ( 1998) "establishes
how minors may sue." Defendant's Brief at 2. Defendant states that Va. Code Ann. § 8.01-8
(1998) says "[a]ny minor entitled to sue may do so by his next friend ...." ld. However,
Defendant fails to inform this Court what the ellipsis stands for in their quote. The sentence that
Defendant left out states that. uEither or both parents may sue on behalf of a -n1inor as his next
friend." Va. Code Ann.§ 8.01-8 (1998). The Legislature added that sentence in 1998.
Matthew Herndon can not sue on his own behalf but his parents are entitled to file for
him as his next friend. Since both parents are listed as his next friend this case has been properly
pled.

5
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"In our interpretation of [a] statute, we must 'ascertain and give effect to
the intention of the Legislature [and] that intention must be gathered from the
words used.' Watkins v. Hall, 161 Va. 924, 930, 172 S.E. 445, 447 (1934).
When the language of a statute is clear and unambiguous, the statute's plain
meaning must be accepted. Virginia Dept. of Labor v. Westmoreland Coal Co.,
233 Va. 97, 99, 353 S.E. 2d 758,760-1 (1987)."
Roberts v. Roberts, 260 Va. 660, 668, 536·s.E. 2d 714,718 (2000).
· Va. Code Ann. §·8.01-8 (1998) is dear in its ·language and meaning. Prior to 1998, the
statute stated that "[a]ny minor entitled to sue may do so by his next friend." Va. Code Ann. §
8.0 I -8 ( 1997). The case law established that a motion for judgment with the minor as the
plaintiff should be phrased as the minor, by his next friend. In fact, in the case of Kirby v.
Gilliam, 182 Va. 111, 28 S.E. 2d 40 (1943), the Supreme Court of Virginia held that "it is well
settled that such an infant's suit must be brought in his name and not in that of the next friend that is, the infant and not the next friend must be the real party plaintiff." ld. at 116. Had the
Legislature intend this rule to remain the law, an amendment to Va. Code Ann. 8.01-8 would not
have been necessary. Since the statute's amendment, a court must ascertain the Legislatures
intent. To detennine legislative intent, a court must look to the plain meaning of the statute and
the case law that was considered before the changing of the statute.
The Legislature added the last sentence in 1998. That sentence states "[e]ither or both
parents may sue on behalf of a minor as his next friend." Va. Code Ann.§ 8.01-8 (1998). In
statutory interpretation, the court is to assume that "[t]he legislature, when it comes to pass a new
law, or to amend an old one, is presumed to act with a full knowledge of the law as it stands,
bearing upon the subject with which it proposes to deal; ..." School Board of Stonewall

6
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District. Rockingham County v. Patterson and Miller, 111 Va. 482,487-88, 69 S.E. 337, 339
(1910).
The added sentence only modifies the existing rule in a limited area pertaining to parents.
The added language allows the parents, either individually or together, to sue on behalf of the
child. It is clear from the pleadings that the parents are suing on behalf of the child and not in
their individual capacity. Considering all things, the amendment entitles parents .to sue in their
name as the child's next friend. The reason is clear, parents generally do what is in the best
interest of the child and they are in a position to oversee the case.
Defendant cites the cases of Kirby v. Gilliam, 182 Va. 111, 28 S.E. 2d 40 (1943) and
Bolen v. Bolen, 409 F. Supp. 1371 (W.D.Va. 1976), as authority for why the parents are not
aJlowed to sue in their name on behalf of the child. These cases interpreted the statute without
the 1998 amendment. Va. Code Ann. § 8.01-8 ( 1998). That sentence is plain and clear in its
meaning. It states that "Either or both parents may sue on behalf of a minor as his next friend."
Va. Code Ann. § 8.01-8 ( 1998). This is a legislative action that overrules the Supreme Courts
ruling in Kirby. The Bolen

ca~e

is persuasive authority that has been changed by the Virginia

Legislature.
The statute is clear. "Either or both parents may sue on behalf of' the minor. This
language clearly allows the parents to be the named parties so long as it states that they are suing
on behalf of the minor.

7
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Conclusion
Since the Plaintiffs Motion for Judgment is properly pled according to Va. Code Ann. §
8.01-8 (1998), Plaintiff prays this Honorable Court to dismiss Defendant's frivolous Demurrers
and award Plaintiff costs and attorney fees associated with defending them.

Certificate of Service
I hereby certify that I mailed and faxed a true and correct copy of the foregoing Plaintiffs
Reply Brief to Defendants' Demurrers to:
Richard E. Ladd, Jr.
Penn, Stuart & Eskridge
P.O. Box 2009
Bristol, VA 24203
Fax: (276)-466-8672

Elsey A. Harris, III
Mullins, Harris & Jessee
P.O. Box 1200
Norton, VA 24273-0912
Fax: (276)-679-3113

first class mail postage prepaid.m

/lfri (, ~ ;1~:~()~ •

98191/Piaintiff's Reply Brief to Defendant"s Demurrer
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and MATTHEW McNEIL HERNDON,
in his own right
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Case No. L01-306
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The foregoing is a true and accurate transcript of the hearing held before the
Honorable J. Robert Stump, Judge of the Wise County Circuit Court, in the above-stylec
matter commencing at 11:00 a.m., on the

5th

day of April, 2002. Said proceeding was

electronically recorded by Allison Slemp Bartlett, a Notary Public in and for the
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1

1

JUDGE

2

Kenneth Roark, Dr. A. W. North, and St. Mary's Hospital, lncorpor~ted.

3

Today is, it's L01-306, today is April5, 2002. Present in the courtroom

4

is Eugene Compton and?

5

E. COMPTON

6
7

Your Honor, may I present my son, Nicholas Compton, he's an
associate in my firm and he'll be arguing the motion for our firm.

JUDGE

8

Nicholas Compton. And we've got the defendants, name your names,
please.

HANSON

Andrew Hanson for St. Mary's.

10

HARRIS

Elsey Harris for Appalachian Regional Healthcare, Inc.

11

WOOTEN

George Wooten, Dr. A. W. North.

12

JUDGE

Alright, and we've got a demurrer and motion to dismiss, correct Mr.

9

l

The Court will call the case of Matthew McNeil Herndon versus Dr.

Jenson?

13
14

HANSON

Hanson, your Honor.

15

JUDGE

Hanson, okay. Yeah, you've been over here a couple of times.

16

HANSON

I have, your Honor.

17

JUDGE

Alright, you may go ahead, Mr. Hanson.

18

HANSON

Your Honor, today we're only going to argue Paragraph 1 of the St.

19

Mary's demurrer and motion to dismiss. I believe the other defendants

20

also have similar arguments today, too. They're all the same issue.

21

It's a procedural matter. We have submitted a brief to the court, it's

22

entitled Memorandum in Support of Paragraph 1 of St. Mary's

23

Hospital, Incorporated Demurrer/Motion to Dismiss.

24

JUDGE

Uh-huh, I have read that brief.
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1

HANSON

Your Honor, essentially the paragraph hinges on a procedural

2

question. Here the named plaintiffs are Debbie Thompson Herndort

3

as mother and next friend of Matthew McNeil Herndon, Larry McNeil

4

Herndon, as father and next friend of Matthew McNeil Herndon, and

5

Matthew McNeil Herndon in his own right. Now...

6

JUDGE

Should it be the infant?

7

HANSON

Your Honor, our argument is it should have been filed as infant by

8

father and mother, next friend. And that was not done in this case,

9

your Honor and it's not simply a technical problem. The case law is

10

pretty clear on this that the actual remedy for the situation is a

11

dismissal. I think the case in Kirby versus ...

12

JUDGE

Can it be amended?

13

HANSON

Well, your Honor, the case law...

14

JUDGE

Kirbv vs. Gilliam?

15

HANSON

Yes. The remedy is dismissal.

16

JUDGE

That's a harsh remedy, isn't it?

17

HANSON

Your Honor, it actually may be a harsh remedy in some situations, but

18

that's the remedy the court has defined in this particular situation.

19

We've also pointed the court to a federal court case, Bowman vs.

20

Bowman, it's a little more recent, in which I believe it was Judge Turk,

21

if I'm not mistaken, also found that the Kirbv decision required

22

dismissal as a proper remedy.

23

JUDGE

Based on Virginia law?

24

HANSON

Based on the Kirbv case, your Honor. And essentially I think even
Mini-Max Court Reporting
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1

Judge Turk noted it was a harsh remedy, but it is the remedy that's

2

been provided for by...

3

JUDGE

That Kirbv case was in '43, that's an old case.

4

HANSON

Yes, your Honor, but it has never been overturned or reversed. And in

5

fact, your Honor, in that case the court cites specific examples of

6

what's proper and what's improper and one of the things they

7

specifically cite in that case as being improper is the very thing that

8

was done in this case and that is parent, father and next friend without

9

actually being child by father or mother and next friend. We cited
several examples of that on Page 3 of our memorandum.

10
11

JUDGE

Right.

12

HANSON

But they are exactly what was done in this case. And, again, the

13

remedy is dismissal. It's not dismissal with prejudice, but it is a

14

dismissal. And, your Honor, I believe ...

15

JUDGE

It is not a dismissal with prejudice?

16

HANSON

I don't believe that's what's been done. It is dismissal.

17

JUDGE

Oh, okay.

18

HANSON

And I also point out, your Honor, that the ...

19

JUDGE

So you're not asking for dismissal with prejudice?

20

HANSON

Well, at this point, your Honor, I think dismissal is the only thing that's
been defined by the Supreme Court and that's what we're asking for.

21

22

JUDGE

Okay.

23

HANSON

And I'll also, if I could briefly address, the plaintiffs have filed their

24

response brief to our original memorandum in which, and if I put any
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1

words in their mouth, I'm sure they'll correct me. Wherein they argue

2

that the statute was amended in 1998 to add language, actually adp

3

the second sentence, it says that either or both parents may sue on

4

behalf of minor as his next friend. I think the spin they want to put on

5

that is that means the parents can sue in the fashion they've done in

6

this case which is naming themselves as plaintiffs. And I just think,

7

your Honor, that's a misreading of that sentence. All that sentence

8

does is specify that parents can be next friends. Next friends are

9

always suing on behalf of the infant, but the real issue is who can be

10

the next friend. And this new sentence simply points out that parents

11

as matter of law can be the next friend of the child. I think that's the

12

clear import of that sentence and its clear to me. And I'd like the court

13

to take notice of that.

14

JUDGE

Okay. You say they filed an answer to your brief?

15

HANSON

I believe they did, your Honor. We had a copy of it. I assumed it was

16

filed with the court. It's relatively recent, I think the cover letter on it is

17

dated April 1st. I don't know if the court has received that yet or not.

18

JUDGE

It hasn't made it to the court file.

19

HANSON

Okay, your Honor. But as I understand it, that's pretty much the

20

substance of the brief.

21

JUDGE

Okay.

22

HANSON

And I. ..

23

JUDGE

The statute had been amended, huh?

24

HANSON

Your Honor, it was amended in '98, that's true. lfs our position th;y.
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1

that amendment has nothing to do with the question of who the proper

2

plaintiff should be. That additional sentence simply points out that .

3

parents can be the next friend. It specifies that whereas before that

4

could have been something that was at issue. A parent could be a

5

next friend, who could be a next friend, were the parents necessarily

6

qualified to be the next friend, and this statute, the new sentence

7

simply points out that parents can be next friends. I don't think that

8

adds anything new to the discussion.

JUDGE

You don't have a copy of the statute?

10

HANSON

I do, your Honor.

11

JUDGE

Good, let me look at it. You don't have a copy of the old statute do

9

you?

12

13

HANSON

14

No, your Honor, but I believe the old statute is exactly the same minus
the last sentence.

15

N. COMPTON

I have a copy, your Honor.

16

JUDGE

Is that true, the last sentence only is different?

17

N. COMPTON

That is correct, your Honor.

18

JUDGE

Okay. And the last sentence is the last paragraph?

19

HANSON

I believe there is only two sentences to the statute I believe, your

20

Honor. There is annotations attached to that copy.

21

what they've indicated is the old statute.

I believe this i~

22

N. COMPTON

If I may approach, your Honor?

23

JUDGE

Yes, sir.

24

N. COMPTON

Here is copies of the annotations of both statutes I just ran off this
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1

j

!

..

morning.

2

JUDGE

Oh. Okay, alright. Thank you.

3

HANSON

Your Honor, if the other counsel ...

4

JUDGE

Do you all want to speak? Since you've come so far, you have to say

5

something. You might as well speak if you've driven all the way from

6

Roanoke.

7

WOOTEN

Good morning, your Honor.

8

JUDGE

Good morning.

9

WOOTEN

The issue here, we filed the same pleading, motion to dismiss. And

10

the issue really is the real party in interest. This, the events that are

11

the basis of this suit occurred in 1991 after the birth of the child. And

12

it's our position that. ..

13

JUDGE

14
15

I wondered about that, but you all are not arguing the statute of
limitations today, are you?

WOOTEN

No, we're not. At that time whatever rights there were to bring suit

16

vested in that child and the appropriate way to exercise those rights is

17

the child by a next friend and this case, of course, the suit is not

18

brought that way. The Supreme Court, you have the old case, but the

19

Supreme Court had an opportunity to comment again on this statute

20

and they were probably addressing the issue before the amendment

21

but in the case of Rivera, R-i-v-e-r-a vs. Nedrich, N-e-d-r-i-c-h, it's 259

22

Virginia

23

provision but the court commented when talking about 8.01-8, the

24

section in question, that section provides that any minor entitied

1, 722"d, 1999. This dealt with an issue about a polling

·~o

gue

Mini-Max Court Reporting

276-328-2691

38

7

1

may do so by his next friend. When the suit is filed in this manner it

2

must be styled in the infant's name by his or her next friend as was.

3

done in the present case. They're making that comment and then they

4

cite the, back to the other cases in the code. So as late as '99 it's

5

clear that that is the way these cases have to be brought because the

6

infant is the real party in interest and is the only proper party and is the

7

only way you can adjudicate a claim by an infant. And we respectfully

8

submit that.

9

JUDGE

And your position is the way they've filed, the plaintiffs, actually both
the mother and father have filed as next friends.

10
11

WOOTEN

Well, they filed in their name.

12

JUDGE

I know.

13

WOOTEN

Rather than the infant's name.

14

JUDGE

Debbie Herndon and Larry Herndon, mother and father, files as next

15

friend as mother and father and next friend of Matthew McNeil

16

Herndon.

17

WOOTEN

And it should have been Matthew McNeil, plaintiff. . .

18

JUDGE

Who sues by...

19

WOOTEN

Who sues by his next friend. If this case went forward as is Matthew

20

McNeil, and there was a judgment rendered, Matthew McNeil could

21

come back and say that wasn't proper as to me. It was my case and

22

here is my next friend and I'm filing a new suit at this time.

23

JUDGE

Alright, anything else, Elsey?

24

HARRIS

Your Honor, that's close enough for me, I will simply adopt the
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comments of the two learned counsel that have preceded me.

1
2

JUDGE

Thank you very much. Alright, Mr. Compton, what's your first name.?

3

N. COMPTON

Nicholas.

4

JUDGE

Nicholas, alright.

5

N. COMPTON

Everybody calls me Nick, your Honor.

6

JUDGE

Alright, Nick, I'll hear from you now.

7

N. COMPTON

If I may approach. I'm sorry, your Honor, I thought our brief was sent

8

to you, but I'll give you a copy of that now. Your Honor, as they have

9

pointed out this statute was ... do you want an opportunity to read that

10
11

first, your Honor?
JUDGE

Oh, maybe this is in the file. I may have mis-spoken to you. I

12

apologize if I did. It doesn't look like the normal brief that I see every

13

day. I'm not finding it, it hasn't made it yet, go ahead. I'll wait and if I

14

need to read it, you go ahead and tell me what's in it.

15

N. COMPTON

As counsel, as they have pointed out the statute was amended and

16

the legislature felt a needed sentence was to be added was that either

17

or both parents may sue on behalf. If you believe the proposition that

18

they've established here today, or argued, it would be saying that the

19

legislature's action was not needed because as established in Kirbv,

20

which is a 1943 case they clearly said that the parent can sue in the

21

child's name as next friend. This sentence would not have been

22

necessary, that was an established rule that's been followed for years

23

in this Commonwealth. In the Virginia American Water case vs. Prince

24

William County, 246 Virginia, 509, you have a statute 15.1-1250. In
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1

1963 the Virginia Supreme Court made a decision, Board of

2

Supervisors

3

the court held that a city was not required to get, the city was required

4

to get a commissioner's approval before they could exercise certain

5

eminent domain powers. In 1970 the legislature amended that statute,

6

changed the language just a little bit and the Supreme Court had

7

another case that came back which was the Virginia American Water

8

in 1993 and they held that as a general rule a presumption exists that

9

a substantive change of law was intended by the amendment to an

vs. Alexander Water,

204 Virginia, 434. And in that c~se

10

existing statute. The statute has been in existence for a long time, its

11

been a long time existing rule.

12

Further, we assume that the General Assembly's amendments to

13

the law are purposeful and not unnecessary or vain. If you believe

14

what they've stated here today this sentence was unnecessary and in

15

vain and it was just the legislature burning some paper. But that is not

16

the rule. The Supreme Court has stated that you must assume they

17

have taken all these cases in consideration, all the practices and they

18

felt there was a change necessary to be made. They made that

19

change in 1998. Additionally, in that case the Virginia Supreme Court

20

stated that the legislature, when it comes to pass a new law or to

21

amend an old law, is presumed to act with a full knowledge of the law

22

as it stands. This is how it stood in '97. Every case they've cited to

23

except for the Rivera case and that information, I believe was dictum

24

because there was a statute of limitations issue and in that case there
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1

was a slight, there was a difference between this one and that one and

2

I'll explain that in a second. But as it stands, bearing upon the subject

3

with which proposed to deal. The legislature felt there was a need to

4

have the statute changed and they changed it. Now, the Rivera case is

5

different because in that case it was necessary to bring the action in

6

the child's name and the reason is that the person was not the child's

7

parent. This statute, this amendment is very specific. It says either or

8

both parents. As you're aware, other persons can bring actions on

9

behalf of an infant and that rule has not changed.

10

JUDGE

Next friend.

11

N. COMPTON

They can bring it as next friend but it must be stated as child as next

12

13

friend or the person's name as next friend. But this amendment. ..

JUDGE

14

Why in the world did you bring suit the way you did in the first place?
Was it just a mistake or an intentional act?

15

N. COMPTON

It was an oversight, your Honor. It happens, unfortunately.

16

JUDGE

I know. I know. You weren't trying to make some new law, were you?

17

N. COMPTON

Absolutely not.

18

JUDGE

Okay.

19

N. COMPTON

But with this amendment and with this change the legislature had to

20

have had some purpose. Parents are obviously in a position to know

21

what is in the best interest of their child. They represent the child's

22

interest, they're the ones that take care of the child and they're going

23

to see that any proceeds that are collected are used in the child's

24

interest.
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1

JUDGE

Do you reckon this statute now makes it mandatory that the parents
be the next friends? Are you saying that?

2
3

N. COMPTON

No, sir. I'm saying that is a discretionary matter that somebody may ...

4

JUDGE

I agree with you, I don't think they've restricted this to the parents who

5

can bring suit. But does that change the nature of the beast? I mean

6

the way it originally was we always brought it infant's name, father,

7

mother, next friend?

8

N. COMPTON

9

It does not change, but it expands. It allows the parents to sue in their
own name on behalf of the child. And that's the only thing this

10

sentence does. It doesn't allow any other persons except for the

11

parents. And that would be natural parents or adoptive parents

12

because those are the only two that are recognized to have parental

13

rights in that stead. If you were to sue on behalf of a child or I, that is

14

not my child, and we brought it in the style that is listed here, I would

15

agree, we are out. But it's not. This rule changed it. This sentence

16

allows parents to sue in their own name.

17

JUDGE

Alright, Nick, great argument. I ain't going to take the chance and I

18

don't think you need to either. If you get a big, fat verdict against these

19

guys later and they take it to the Supreme Court and I rule in your

20

favor you're in trouble.

21

N. COMPTON

Well, I'm in trouble.

22

JUDGE

You might be in trouble. I don't know what the Supreme Court would

23

do with this, but I'm going to be safe. I'm going to grant their motion to

24

dismiss this case with no prejudice.
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1

N. COMPTON

Well, your Honor, there is prejudice.

2

JUDGE

I'm talking about a non-suit, oh, there is?

3

N. COMPTON

Yes, sir, the statute of limitations has run. If you dismiss me today, I'm
gone.

4

5

JUDGE

Oh.

6

N. COMPTON

That's why they're so adamant about having this.

7

JUDGE

Oh, my goodness gracious.

8

N. COMPTON

That's why this sentence is such ...

9

JUDGE

What if you take a non suit and I take this matter under advisement?

10

N. COMPTON

I'm not lead counsel so I'd have to confer...

11

JUDGE

You'd better quickly confer.

12

N. COMPTON

I believe that, your Honor, a non-suit would not suffice in this instant

13

because if we changed it around learned counsel is going to argue that

14

it's a whole new motion and that its not a continuation of the existing

15

motion.

16

JUDGE

Huh?

17

N. COMPTON

If we non-suited this action and we changed ...

18

JUDGE

Yeah, they would probably argue that.

19

N. COMPTON

Yes, sir, they would.

20

JUDGE

They're sneaky that way.

21

N. COMPTON

They are, they're paid well to be that way.

22

JUDGE

Yeah. Well, you know, I'm one who hates to dismiss a case based on

23

a technical problem. Well, now you've made me pause to think and

24

I'm going to have to think about it. I guess I'd better hear further
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~

1

argument of opposing counsel. And I may not decide this today, I may

2

take it under advisement.

3

N.COMPTON

May I approach, your Honor? I have some cases.

4

JUDGE

Yes, give me those cases.

5

N. COMPTON

It's the Roberts case which I cited. School Board of Stonewall and the

6
7

JUDGE

Good. Thank you, sir.

8

N. COMPTON

Thank you, sir.

9

JUDGE

Mr. Hanson, you're going to rebut the argument that Nick made?

WOOTEN

Your Honor, maybe I'll just briefly, I think your Honor's inclination as to

10

(

Virginia American Water Companv.

11

the way you were going to rule is absolutely right because this is the

12

infant's case and to allow it to go forward in any other fashion is

13

improper because the infant, it's the infant's case, it's the infant's right

14

to have it brought, to bring it and have it brought by someone else.

15

And to get the final adjudication of the matter for the plaintiff or for the

16

defendant it has to be the infant. And the Supreme Court in that case I

17

cited to you is, it was, I guess dicta, but they're talking about a statute

18

of limitations situation and there they said it was brought proper, it was

19

brought infant by next friend, that was proper, the total statute of

20

limitations in that case. It seems to be the, I don't know that there is

21

any other resort. I understand the problem and I understand you don't

22

want to deprive someone ...

23

JUDGE

I always want everybody to have their day in court.

24

WOOTEN

But there is times when it just doesn't work out that way. Now, here
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we are ten years, we've waited ten years ...

1
2

JUDGE

Well, let me ask you a question, George, what is the difference

3

between filing the case on December 27, 2001, this case, and filing it

4

on April 6 or April 8, 2002?

5

WOOTEN

What do you mean what is the difference?

6

JUDGE

r mean the statute of limitations.

7

WOOTEN

Oh, that is because there is a specific statute referenced infants that

8

sets the statute of limitations to expire within two years of their eighth

9

birthday.

10

JUDGE

Oh, their eighth birthday.

11

WOOTEN

If a negligent act occurs before their eighth, so that gives, in other
words, ten years.

12
13

JUDGE

I see.

14

WOOTEN

So '91 to '01 and the time is gone.

15

JUDGE

The child was born in?

16

WOOTEN

Where?

17

JUDGE

When?

18

HARRIS

December 28, 1991.

19

WOOTEN

December 28, 1991.

20

JUDGE

So I see, the ten years is gone.

21

WOOTEN

Yes, sir.

22

JUDGE

If I dismiss they can't bring it back. The statute of limitations is done

23
24

run.
WOOTEN

Right, brought it back you'd get a plea of statute of limitations.
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1

JUDGE

Quickly?

2

WOOTEN

Yes, sir, no question.

3

JUDGE

Wow, wow. You know what I worry about, George, Andrew, Elsey,
and Nick, I'm on the record, but I worry about attorney malpractice.

4
5

WOOTEN

Judge, I really appreciate your position on that. And I had the same

6

thing come up in another case and I never heard what happened after,

7

but the situation involved a minor but it involved a personal

8

representative. The case was brought so and so, personal

9

representative of someone deceased and it developed that, in fact, the
person was not qualified.

10
11

JUDGE

Had to be dismissed?

12

WOOTEN

Had to be dismissed.

13

JUDGE

Statute of limitations run?

14

WOOTEN

Absolutely. Jay Sweat, when he was on the bench up in

15

Charlottesville, agonized just as you are agonizing, but he dismissed it

16

because he said he had no choice.

17

JUDGE

I hear you. Nick, Gene, you want to say anything?

18

N. COMPTON

I don't think the court would have any agony here dismissing the

19
20.

motions because...
JUDGE

What if I do what I said earlier, what if I overrule their plead, that

21

apparently shoots their plea of statute of limitations in the head.

22

apparently, I'm not sure of that, apparently it does. And then you get a

23

big verdict, you want to take all that money to the bank and then the

24

Supreme Court says that trial judge has no clue what he's talkinH
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about down there and he reversed because the case wasn't brought

2

right. I mean, you know, it's possible. Of course that's always

3

possible but what I'm trying to do is be safe but I believe being safe

4

may paint you into a corner.

5

N. COMPTON

It would, your Honor.

6

JUDGE

Yeah.

7

N. COMPTON

I don't think, since we're the agent. ..

8

JUDGE

What if you took a non suit?

9

N. COMPTON

If we took a non suit and re-filed we'd have to change the heading that

10

the court has set and there are obviously going to be the statute of

11

limitations and we would be shot then. As it is here the way we've pled

12

it, it parrots the statute. It says either or both parents. Debbie

13

Thompson may sue on behalf of her minor as mother and next friend,

14

not as next friend. And as he's pointed out in the Rivera case, that

15

was not the parent. And they have to sue in the child's name as next

16

friend.

17

JUDGE

Yeah. Rivera, what was the cite on that again, George?

18

N. COMPTON

I've got a copy of the case if you wish.

19

JUDGE

Yeah, I'd love to have that. And this really is the defendant's case,
right?

20
21

WOOTEN

I brought that up in my argument.

22

JUDGE

Do you know where that is, George, the page?

23

WOOTEN

I can point it out if I can approach?

24

JUDGE

Sure.
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1

WOOTEN

If the court will turn back a page I believe you may have it, flip the
page over. This is the statute your Honor, or this paragraph.

2

3

JUDGE

The Kirbv vs. Gilliam paragraph, alright.

4

HARRIS

Did you find the paragraph?

5

JUDGE

Yeah, I got it. Well, what I'm going to do is agonize over it, take it

6

7

under advisement and let you all know what my decision is.
END OF HEARING
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1

JUDGE

The Court will call the case of Debbie Thompson Herndon, as a mother

2

and next friend of Matthew McNeil Herndon, Larry McNeil Herndon, as

3

father and next friend of Matthew McNeil Herndon, and Matthew McNeil

4

Herndon, in his own right, versus Kenneth Roark, M.D., A. W. North, M.D.,

5

St. Mary's Hospital, Inc., and Appalachian Regional Healthcare, Inc.,

a

Number L01-306. Today is October 17, 2002. And here on behalf of the

i.

plaintiffs is Mr. Eugene Compton and your son?

8

COMPTON Nicholas, your Honor.

0v

JUDGE

Nicholas Compton. And everybody else announce who they are and who
they represent.

10
11

HANSON

Your Honor, Andrew Hanson here for St. Mary's.

12

JUDGE

Andrew Hanson, alright. And?

13

HARRIS

Elsey Harris for Appalachian Regional Healthcare.

14

FARRELL

Tom Farrell representing Dr. North.

15

JUDGE

Alright. And is Roark, is he represented? Dr. Kenneth Roark?

16

COMPTON I believe he's not been served yet, your Honor.

17

JUDGE

18

COMPTON We're having difficulty locating him for service of process.

19

JUDGE

20
21

Oh, okay.

I see, alright. Alright, this is your Motion to Reconsider, Mr. Compton, you
may proceed.

COMPTON Thank you, your Honor. May it please the Court, this seems to be a fairly

22

straight forward case and I think that, number one, what we need to look

23

at is that the cases cited by the defendants are cases that were cited prior

24

to the statute's amendment in 1998. And in that amendment the
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1

legislature added the language, "Either or both parents may sue on behalf

2

of a minor as his next friend." When you look at the pleadings, that's

3

exactly how they are set out, Debbie Thompson Herndon, as mother and

4

next friend of Matthew McNeil Herndon.

5

Let me state for the record, your Honor, that in addition to oral

6

argument today Vt(e're relying on our brief and any argument that was

7

made in the previous hearing.

8
9

That language in the Motion for Judgment absolutely tracks the
language of the statute which says either or both parents may sue on

10

behalf of a minor as his next friend and that's exactly the way it's set out in

11

the heading. Now, I know that traditionally in Virginia it's always been, the

12

headings have been started out and the pleadings have started out

13

Matthew McNeil Herndon, by his mother and next friend. And those other

14

two cases would indicate that's the way that it had to be done, but those

15

cases were prior to the enactment of the statute in 1998, or the

16

amendment, which added that sentence that I just read to the Court.

17

Also, Larry McNeil Herndon, as father and next friend of Matthew

18

McNeil Herndon. I don't see how it can get any plainer than that. There

19

are no cases on the statute since it was amended in '98, there is dicta in

20

one of the cases that was cited by Mr. Wooten at the previous hearing,

21

but that's just dicta, and he admitted that it was dicta. And, of course,

22

when the language of a statute is clear and unambiguous, the statute's

·23

plain meaning must be accepted and that plainly says either or both

24

parents may sue. And it says "may sue", it doesn't say that either or both
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1

· parents can only sue as mother and next friend, it says "either or both
parents may sue." And, I mean, that's as plain as I know how to state it.

2

For the reasons set forth in our brief, with the authorities that are

3
4

cited therein, and the argument that was made at the previous hearing

5

and today's argument, we'd ask the Court to reconsider the motion and let

6

us continue with this suit because we are properly before the Court. And,

7

of course, as stated last time, if the

8

and that's basically their argument, then because of the statute of

9

limitations, Mr. Herndon is out of court without getting his day in court.

~ourt

rules that there is a misnomer

It would be, I think, glorifying form over substance to say that the

10
11

only way that a suit can be brought would be as Matthew Herndon, by his

12

mother and next friend, when the statute, of course, says plainly that

13

either or both parents may sue. Now that's different than what the law

14

used to be. And the argument that, well, that was just clarifying

15

something, the Court knows as well as we all do. I was practicing well

16

before 1998, as I know that your Honor was. You always sued prior to the

17

enactment of that statute, Matthew Herndon, by his mother and next

18

friend, showing the representative capacity. But now that has been

19

changed. Either or both parents may sue. Would the Court like a copy of

20

the statute?

21

JUDGE

22

I've got it here in the file and I'm searching to find it as we speak. I've got
the old law here and I guess, is the new law is attached to it?

23

COMPTON It should be, your Honor.

24

JUDGE

I'll find it in just a second, it's somewhere in here. There it is. Yeah, I've
Mini-Max Court Reporting

276-328-2691

55

4

got it,· okay.
2

COMPTON We provided the Court, I believe, at the last hearing with a copy of the

3

statute as it was in 1997 and was enacted in 1977, as it was in '97. And it

4

just had the first sentence, "Any minor entitled to sue may do so by his

5

next friend."

6

JUDGE

7
8

Then they've just added one sentence which says, "Either or both parents
may sue on behalf of a minor as his next friend."

COMPTON That's correct, your Honor. That has to have some meaning. And

9

obviously we know that parents were suing prior to '77 and prior to '97 as

10

the parents and next friend. And in order to give that some meaning we

11

have confirmed, or conformed rather, with the mandate of that statute,

12

"either or both parents may sue". And in this case, both parents sued and

13

they sued on behalf of their child. And for the reasons stated in the

14

argument today, the argument previously, and in our motion, our brief,

15

we'd ask the Court to reconsider and not enter the order dismissing this

16

case, but let us proceed on so that we can get this case to trial. Thank

17

you, your Honor.

18

JUDGE

Thank you, Mr. Compton. Alright, who wants to argue?

19

HANSON

Your Honor, again, Andrew Hanson for St. Mary's. I guess I want to start

20

out by saying the Court has heard no new argument thus far today. It's

21

the same argument that was presented to the Court at the last hearing

22

and that the Court has already rejected and properly so. What the statute

·23

says now is any minor entitled to sue may do so by his next friend. Either

24

or both parents may sue on behalf of the minor as his next friend. Your
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1

Honor, I think that the clear meaning of that statute, and it really isn't

2

ambiguous in my view, is it's specifying that parents are entitled to serve

3

as the next friend. And, your Honor, the court has the power to appoint a

4

different next friend and the court may even, there may even be some
challenges as to whether one parent or the other can serve as the next

6

friend. This statute simply clarifies now that parents are entitled to be the

7

next friend of the child. It does not change the fundamental nature of the

8

statute, which is that a child must sue by his next friend. Otherwise, the

9

statute now no longer requires the child to sue by a next friend. And I

10

don't think that's what the statute says, your Honor, or they would have

11

removed the first sentence altogether.

12

So, your Honor, I guess what I'm getting at here is I don't think the

13

amendment to this statute really has the effect that plaintiff's counsel is

14

trying to put on it today. I think that's been argued before at the last

15

hearing and I believe the Court has already addressed that issue in its

16

previous letter opinion.

17

In regard to the argument that this is simply a misnomer, I think

18

we've also addressed that at the last hearing. It's not simply a misnomer

19

because the party at interest is not the proper party to be at interest in this

20

case. That's something more than a misnomer. It could seriously affect

21

not only this case as it proceeds, but the outcome of this case if the wrong

22

party issue is suddenly made liable, then what happens to that case on

23

appeal? What happens when it comes time for judgment? The wrong

24

party is at issue. It's not simply a misnomer where they've misspelled the
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name. This is a situation where the person entitled to sue has not sued

2

and it's a fundamental distinction and I think one that needs to be made in

3

this case. The Supreme Court has made clear in a situation, in the cases

4

we've previously cited in our brief to the Court, that in situations such as

5

this, the proper remedy is dismissal without prejudice. It's not

6

amendment, it's dismissal and that's what we're asking for today from the

7

Court.

8

JUDGE

Any other argument for defense?

9

FARRELL

Judge, on behalf of Dr. North, of course, we adopt what Mr. Hanson has

10

just said and will not repeat that again. But our understanding of being

11

here today is that the Court has made a ruling and the order has been

12

entered, although it hasn't been, it wasn't all signed, we held up having

13

the order being entered because Mr. Compton wanted to make sure that

14

he had his twenty-one· days for a re-hearing.
So where we are now is, Judge, the Court made a judgment and

15
16

this is a rehearing on reconsidering what the Court had already ordered.

17

And I think the standard is, your Honor, that there should have been

18

something new that was presented to the Court that the Court didn't know

19

before it made its original ruling and really what we've heard today is the

20

original arguments are being remade again. And I believe that the Court

21

should overrule the rehearing part of it and stand by the original ruling that

22

it has made already.

"23
24

JUDGE

I don't see how we can, how did we stretch this new 1998 amendment to
the 8.01-8 out? How did we stretch that to show any difference, Mr.
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·1

Compton? I mean, it says that either or both parents may sue, but, of

2

course, we've got here, they both did sue, but did they do it on behalf of

3

the minor?

4

COMPTON That's exactly correct, your Honor. That's exactly what they did, they did it

5

on behalf of the minor. The pleadings say "Debbie McNeil Herndon, as

6

mother and next friend of Matthew McNeil Herndon" and it exactly tracks

7

the statute as amended in '98. They're suing in their representative

8

capacity. They're not suing for themselves, they're suing for the minor,

9

and that's exactly what they did. It exactly tracks the statute and they're

10

on notice, they know exactly what the case is about, the right parties are

11

before the Court and some argument that is trying to seduce the Court

12

into saying that this is, oh, this was just to clarify that parents could sue,

13

that was already the case. That didn't need to be clarified.

14

JUDGE

Well, what if you had pled Debbie Thompson Herndon, as mother and

15

next friend of Matthew McNeil Herndon, an infant? Would that have

16

cleared it up? Nowhere in the pleading or in the style of the case does it

17

mention that Matthew is an infant.

18

COMPTON Well, your Honor, if that would clear it up, then the proper remedy would

19

be an amendment, not a dismissal. Because whether or not he is a minor

20

is a matter of proof.

21

JUDGE

Well, but you've got to sue on behalf of a minor, that's how minors may

22

sue, that's what the statute is all about. You've got to, I mean, 8.01-8 is

23

how minors may sue.

24

COMPTON That's correct.
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1

JUDGE

2

3

it?
COMPTON

4

6

And in the style I can't tell that Matthew is a minor. It doesn't say so, does

Let me go back and look at my pleadings, your Honor. It doesn't state a
minor. No, your Honor, it does not.

JUDGE

No, it doesn't.

COMPTON

But the proper remedy in that case would be an amendment to the

7

pleadings to just add "a minor", not a dismissal. I don't think anyone is

8

seriously contending to the Court that he wasn't a minor at the time of the

9

suit because the suit papers say when he was born and the negligence

10

that was performed.

11

On Number 6 in the Motion for Judgment, your Honor, it said that

12

on and after approximately December 28, 1991, and then it outlines in C

13

that failure to timely and properly manage premature labor in the plaintiff.

14

And on Number 8 it says that plaintiff, Matthew McNeil Herndon, was born

15

prematurely on December 28, 1991. So they're definitely on notice and

16

as the court is aware, that's all that's required is notice pleading in

17

Virginia. The legislature wouldn't have done a useless act. There didn't

18

need to be anything to say that parents can sue in 1998 when they

19

changed the statute.

20

JUDGE

So what about the argument, which is ·pretty logical, that either or both

21

parents, you know, if you have divorced parents, separated parents,

22

parents mad at each other or whatever.

23
24

COMPTON They could still do that previously. You didn't need the statute to change
that.
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1

JUDGE

2

Well, could that be a reason that the General Assembly amended the
statute in '98?

3

COMPTON

I don't think so, your Honor.

4

JUDGE

To show either or both of them could sue on behalf of the infant.

5

COMPTON As his next friend, and that's exactly what happened here, either or both

6

parents sued on behalf of the infant as his next friend, both parents. Both

7

parents sued on behalf of the infant as his next friend. And that's plainly

8

stated. So there can be no surprise, this is a representative action.

9

JUDGE

It seems to me, of course, and I'll direct this question to either one of the

10

defense counsel. I'm sure you all knew that this was an infant that was

11

suing. I mean, you all are not surprised, are you?

12

HANSON

No, sir, I think that's a fair statement, your Honor.

13

JUDGE

If you answered it any other way, I'm throwing you out of the courtroom.

14

mean, it's certainly obvious that Matthew Herndon is under age eighteen.

15

COMPTON And it exactly tracks the statute, Judge. I mean, it's just as ...

16

JUDGE

Well, you know, I hate to be a technical bastard, but I guess I'll have to

17

be. I'm going to have to sustain my Motion to Dismiss without prejudice

18

which doesn't help you at all. But I'm going to overrule the Motion to

19

Reconsider and stick with my original ruling. I haven't seen any new

20

arguments. It bothers me that there is no prejudice to the defendants at

21

this point in time, but this way you can appeal it to the Supreme Court.

22

Now there will be a Final Order and we'll get a ruling and rather

23

than go through the entire trial and discovery process, etcetera, it might,

24

it's kind of a weird way to look at it, but I do things weirdly sometimes.
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1

And I think it's logical that the quickest way to get a solution and a final

2

decision is for you to appeal this decision and get a final determination

3

and interpretation of this particular new statute or the amendment to 8.01-

4

8 rather than if we went through a year or two of discovery and trial and

5

then the Supreme Court said I was right originally, then all this money,

6

time, and effort would have been expended, right?

7

COMPTON That's one way of looking at it, your Honor. Another way is that we could

8

go ahead and get it done and we'd have justice concluded in a year or so

9

and the Supreme Court could say that. ..
I was wrong.

10

JUDGE

11

COMPTON That you were wrong, that the parents may sue on behalf of the child, as

12

13

we did, and then the case would be concluded absolutely.
JUDGE

I understand. I'm going to let the Supremes give us their opinion on this.

14

Their final say so. I'm going to go ahead and overrule your Motion to

15

Reconsider.

16

COMPTON Thank you for your consideration, your Honor.

17

JUDGE

18

COMPTON I will, your Honor.

19

JUDGE

The order is there. And the Final Order win be then entered as of now.

20

HANSON

Your Honor, if I may again, the Final Order, if Mr. Compton would like to

And if you would sign this seen and objected to.

take a look at it.

21
22

JUDGE

Don't I already have that?

·23

HANSON

You have an order, well, I guess this order would reflect a decision on the

24

Motion to Reconsider.
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1

JUDGE

2
3

Oh, the Motion to Reconsider, well, yeah, I guess that should be entered,
yeah, okay. That would be the better order to enter.

HANSON

4

Yes, sir. And I guess both should be entered just to keep the file. I think
the order here refers to the previous order already.

5

JUDGE

Oh, well, I'll enter them both today then.

6

HANSON

Thank you, Judge.

7

JUDGE

And we'll see what the Supremes think about this. See if you all are right,

8

see if I'm right. It's certainly the old law. You never know what they'll do

9

though, have to wait and see. They may agree with Mr. Compton.

10

COMPTON I hope they do, Judge.

11

JUDGE

12

We need to know what the law really is and I think we'll find out. We're
going to find out, aren't we?

13

COMPTON Yes, sir.

14

JUDGE

15

COMPTON Your Honor, I will draft a motion setting forth what the court ruled today.

Okay.

16

think the correct procedure would be to enter this order, we were here

17

before, but you had a murder trial going on for the entry of this order and it

18

wasn't entered at that time because we couldn't have the hearing, the

19

murder trial went beyond.
Right.

20

JUDGE

21

COMPTON I'm concerned that the language may indicate that your letter opinion was

22

your order and I don't want that to be the situation at all. And especially

23

since we're really nitting, picking nits and doing other things I don't want to

24

have that possibility as the first page. So I'll prepare an order or either
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one of these gentleman may do so, just simply overruling your motion.
We're here, why don't you look at the order and see if that language...

2

HARRIS

3

COMPTON The first page, your Honor.

4

HANSON

Yeah, possibly we could just amend it today, Judge.

5

HARRIS

With no orders having been entered and by either the prior order at this
time, I don't see that your letter opinion would constitute an order on...

6

7

JUDGE

No, certainly not. Well, why don't we just enter this one order right here

8

and forget about the other one. It's true I entered a letter opinion, but we

9

didn't enter an order.

10

COMPTON No order was entered, your Honor.

11

JUDGE

12

COMPTON No order was previously entered. Here is the order that the court signed
and I've noted my objections.

13
14

Huh?

JUDGE

After considering the additional arguments of counsel in regards to
plaintiffs Motion to Reconsider...

15
16

COMPTON I'm concerned about the language on the first page, your Honor.

17

JUDGE

You are. Well, certainly I want my letter opinion to be adopted as part of

18

the ruling in this Final Order. What would satisfy you in this order here?

19

What new amended language might be added?

20

COMPTON I suppose we could put ordered here on this date, ordered on the date

21
22
23
24

that we have here.
JUDGE

Let me see what you've got there. "The court ordered that the motions
were... "

COMPTON I don't want any confusion about when the court's order...
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Yeah.

1

JUDGE

2

COMPTON You see my problem, your Honor?

3

JUDGE

Yeah.

4

HARRIS

Your Honor, why don't you just say, at the end of the sentence where it

5
6

says "incorporated herein by reference", why don't you ...
JUDGE

Why don't I strike the last sentence in the first paragraph? That would
work. I'll just strike the last sentence and then there is no question.

7

8

HARRIS

That works fine.

9

JUDGE

I entered my letter opinion and I certainly want that to be adopted as part

10

of the file and so forth. And then we'll tear up this order.

11

COMPTON May I?

12

JUDGE

Yeah, you want to look at this and sign it, right. And this will reflect exactly

13

what happened and there hasn't been any previous orders entered and

14

we won't enter a previous order because this is the Final Order and the

15

only order. And I'll tear up the other order.

16

END OF PROCEEDING
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VIRGINIA:

IN THE Cffi.CUIT COURT OF WISE COUNTY
DEBBIE THOMPSON HERNDON,
as mother and next friend of
MAITHEWMcNEIT..HERNDON,
LARRY McNEIL HERNDON, as father
and next friend of MAITHEW McNEIL
HERNDON, and MATTHEW McNEIL
HERNDON, in his own right,

)
)
)
)
)
)
)
)

Plaintiffs,

)
)

v.

)

Case No. LOl-306

)

KENNETH ROARK, M.D.,
)
A. W. NORTH, M.D.,
)
ST. MARY'S HOSPITAL, INCORPORATED, )
md

)

APPALACHIAN REGIONAL
HEALTHCARE, INC.,

)

)
)

Defendants.

)
FINAL ORDER

On April5, 2002, came the parties, by counsel, on Defendant A.W. North, M.D.'s
Motion to Dismiss, on Paragraph 1 of Defendant St. Mary's Hospital, Inc.'s Demurrer/Motion to
Dismiss, and on Paragraph IV of Defendant Appalachian Regional Healthcare, Inc.'s
Demurrer/Motion to Dismiss. After consideration of the written materials submitted by the parties
in support of and in opposition to these pleadings, and following the oral argument of counsel, tht'
Court issued a letter opinion dated May 28, 2002, the substance of which is incorporated herein by
reference. ~'!!~•!a·•••·il'......llitt-lllilillllli:iii._.2MIIZ1-'2ilii?III•~~Fil~h&lll!t"dll!t•llieMi'lil'liiWiililllili&ilt:at•ww~~.-~.. ,,
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Thereafter, counsel for the plaintiffs filed aMotion for Reconsideration of the Court's
earlier ruling of May 28, 2002, on September 27, 2002. No new grounds in opposition to the
motions/demurrers were cited by counsel for the plaintiffs in their Motion for Reconsideration.
After considering the additional arguments of counsel in regard to the plaintiffs'
Motion for Reconsideration, it is the opinion of the Court that the Motion for Reconsideration should
be, and is, DENIED.

Accordingly, the Court ORDERS that the motions/demurrers are

GRANTED/SUSTAINED and this matter is DIS:MlSSED, without prejudice.
Counsel for the plaintiffs duly objected to the rulings of the Court in this regard for
the reasons set out in the relevant pleadings, and based upon the reasons more fully reflected in the
verbatim transcript(s) of the hearing(s) on this matter.
The Clerk shal1fnd attested copies of this Order to all counsel of record.
Enter this~ day of October, 2002.

J,£4~!f¥
REQUESTED:
PENN, STUART & ESKRIDGE
P.O. Box 2009
Bristol, VA 24203
(276) 466-4800
Fax (276) 466-8672

By~---
~

Andrew M. Hanson
Counsel for Defendant St. Mary's Hospital, Inc.
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WOOTEN & HART
Suite 300, 707 S. Jefferson St. 24016
P.O. Box 12247
Roanoke, VA 24024-2247
(540) 343-2451
Fax(540)345-6417 ~

By

1/uW.'/u&cd-

George W. Wooten
Counsel for A. W. North, M.D.

MULLINS, HARRIS & JESSEE
30 Seventh Street
P.O. Box 1200
Norton, VA 24273-0912
(276) 679-3110
FAX: (276) 679-3113

A.J~tt.

By~~~~--=-++~~~~•

anis,

for Appalachian Regional Healthcare, Inc.

sEEN AND OB~ TOfpr 'fA~ R.e4ftMJs J'ht.t>o~.l /.fJ f!,Atuf, Hf Btie? /Jt,n~ ~

/}rfll""eN{ dl.
~S'L •
C. EUGENE CO:MPTON, ESQ.
P.O. Box 1000
Lebanon, VA 24266
(276) 889-0100
Fax (27 88 0608

'/

Laurie Garrigan McKowen, Esq.
Masters & Taylor, L.C.
181 Summers Street
Charleston, WV 25301
Co-Counsel for Plaintiff
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Assignment of Error

THE TRIAL COURT IMPROPERLY INTERPRETED THE 1998
AMENDMENT TO VA. CODE ANN. § 8.01-8 (1997) BY RULING THAT A
PARENT MAY NOT SUE IN THEIR OWN NAME AS NEXT FRIEND FOR
THEIR CHILD.
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