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R. B. CLAIBORNE AND,OTHERS, TRUSTEE.S OF LIBERTY BAP.TlST CHURCH, &c., Appellants,
versus

JOHN B. WILSON, Appellee.

PETITION FOR APPEAL.

'l'o the Honorable Chief Justice and Associate Justices of the
Supreme Court of Appeals of Virginia:

. Your petitioners, R. B. Claiborne, J. F. Norwood, LeRoy
Jones, J. M. Jeffress, and A. F. Moore, Trustees of J. . .iberty
Baptist Church; A. E. Smith, S. L. Dean, C. H. Burwell, Junius
Findley, and Robert Hester, Trustees of St. Matthew's Baptist Church; and Willie Winckler, A. 0. White, P. L. White,
Arthur Jones and J .. R. Young, Trustees of St. Luk~'s Baptist Church, respectfully represent:
·
That. they are aggrieved by that certain decree of the Circuit Court of Mecklenburg County, Virginia, entered against
them on the 19th day of November, 1935, in a certain suit in
eqni ty pending in said Court wherein John B. Wilson was
the plaintiff and your petitioners were the defendants.
A transcript of the record in said cause is herewith .filed.
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STATEMENT OF THE CASE.

At the First September Rul~s, l935, John B. Wilson filed
his bill in chancery against the petitioners and S. E. Campbell, ·the administrator of John Thomas Wilson, setting out
that the said John B. Wilson was the sole heir at law and
next of kin of the d~cedent, John Thomas Wilson; that the
said J'ohn Thomas Wilson died seized and possessed in fee
simple of certain land in Mecklenburg· County, Virginia, which
he acquired under the 'viii of Norman Bowers, deceased,· a
copy of which will is filed with the bill; and further that S. E.
Campbell had money in his hands, being· rent from the aforesaid land since the date of the death of his decedent, all of
which should be paid to the said John B. Wilson and further
that the petitioners herein laid claim to the title to the aforesaid land by virtue of the will of the said Norman Bowers,
and prayed the Court to construe the will of Norman Bowers
and that the absolute fee simple title in the land be established and that the said S. E. Campbell be required to account for all rents and profits collected by him to the complainant in that bill.
On October 25, 1935, the petitioners herein answered the
said bill and denied the allegations therein contained insofar as would affect their interest in the property in controversy, setting out that they were the owners thereof and setting out certain available evidence. showing that this. construction of the will was proper and joined in the prayer of
the bill, asking for a construction of the will and that any
cloud upon their title created by the claim of the said John
B. Wilson be removed, and that the Court declare that they
were the owners in fee simple of the property in controversy.
On October 31, 1935, John B. Wilson moved the Court to
strike out the facts contained in the aforesaid answer insofar as it related to evidence bearing on the construction of
the will and by decree entered on October 31, 1935, such a
motion to strike out such parts of the answer was allowed,
and by decree entered on November 19, 1935, the Court in
construing the said will of Norman Bowers held that the said
_John B. Wilson was the owner in fee simple of the property in controversy.
This controversy arises upon the construction of the will
of Norman Bowers, deceased. The controversy relates only
to one tract of land described in that will, which land was
owned by Norman Bowers in fee simple absolute at the time
of his death. The following persons, relevant to the purposes of this case, survived Norman Bowers: Lucy Wilson;
John B·. Wilson, her husband; and Thomas Wilson, their son.
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Sarah Wilson, a daughter of Lucy and John Wilson, also survived the testator, but her interests are not involved in this
case.
The will of Norman Bowers was dated May 22, 1924, and
probated in the Clerk's Office of Mecklenburg County, Virginia, on July 15, 1924. It is as follows:
''I, Norman Bowers, of the County of Mecklenburg, State
of Virginia, being of sound mind and disposing memory do
make this my last will and testament; hereby revoking any
other wills previously made.

1.
I direct that all my just debts, including funeral expenses,
shall be paid.

2.

I give to my Daughter, Lucy Wilson, all of my personal
property, out of these funds, however, her two children, Sarah
Wilson and Thomas Wilson, are each to receive from her
when they attain the age of twenty-five years, the sum of
)500.00.
.

v
I

~

3.
My real property I give, devise and bequeath in the following manner: My home, with thirty acres of land, I give to
Sarah Burwell during her life time, and at her death direct
that this property shall go to my Grand Daughter, Sarah
Wilson.
The Balance of my home tract, excepting twenty acres here- \
inaft.er mentioned, I give to my Daughter, LUQ.Y.~Wilsan, during her life and at her death to my Grand:s'On Thomas Wil·
§jlD. (this being approximately eightyacres).
. .
--The twenty acres above mentioned I give to Nella Young
during her life time, and at her death to Lucy Wilson, if she
(Lucy Wilson) is living, if not to her heirs Sarah Wilson and
Thomas Wilson. This is the land lying North, and opposite
C. N. Howerton's Home between Cox Road and the Boydton
Road. .
My Old Home Tract, being three hundred and thirty acres
more or less, I wish sold and the proceeds given to my daughter Lucy Wilson for the benefit of herself and Children as she·
sees fit.

4.

I hereby authorize and empower my executors hereinafter·
named to sell the above mentioned property.
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5.
t is y wish t~e real property coming to my Daughter
Lue W1 on, or to mt grand children mentioned shall revert
indefini I to their elrs (being my descendants) Should
however
be no direct heirs, then I direct that the property go to the
e three following churches in like
amounts, i. e. Old Liberty
urch,
atthews Church and
St. Luke's Church.

6.
I hereby appoint The Peoples Bank & Trust Company of
Chase City, Va. as my Executor to this 'viii, with full power
and authority to execute the same according to its true and
intended meaning.
·
In witness whereof I hereunto subscribe my name and affix
my seal to this my last will and testament, which is written
without any interlineation or erasure, on one sheet of paper,
this 22nd day of May, 1924. ''
After the death of the testa.tor., Lucy Wilson died. .Subsequently, on January 1st, 1934, Thomas Wilson died at the
age of twenty-two years. On the death of Thomas Wilson
this controversy arose between John Wilson, the fatlier of
Thomas, and the trustees· of the three churches named in the
will.
The controversy depends entirely upon the nature ·of the
estate in the tract of land in question taken by Thomas Wilson, under the will of Norman Bowers. If Thomas Wilson
took a fee simple absolute, free from any limitation or condition, then the claim of John B .. Wilson is correct. ·However, if the estate of Thomas Wilson was subject to a valid
condition or limitation in favor of the churches named then
the claim of the church Trus.tees is correct.
ASSIGNMENTS OF ERROR.
1. The ·Court erred in deciding and declaring that· John B.
Wilson has a good fee simple title to the tract of 73 2/5 acres
in the bill and proceedings mentioned, and that he is entitled
to receive the net rents therefrom for the years 1934 and
1935.
2. The Court erred in deciding and declaring that the will
of· Norman Bowers is ·plain and clear and without ambiguity,
and tha~ no evjdence dehors the ·Will is nece·ssary to ·ai¢1 ~in

~
d
~

't
I

R. B. Claiborne and Others v. J. B. Wilson.

5

its interpretation, and in sustaining the motion· of John B.
Wilson to strike such portions of paragraph (3) of the answer
of petitioners as are predicated upon evidence dehors the
will.
3. The Court err~d in refusing to decide and declare the
petitioners to have a good fee simple title to the real estate
in controversy as well as all of the rents and profits therefrom.
THE FACTS OF THE C.A.SE.

'~

..
i

This controversy arises upon the construction of the will of
Norman Bowers, deceased. The controversy relates only to
one tract of land described in that will, which land was owned
by Norman Bowers in fee simple absolute at the time _of his
death. The following persons, relevant to the purposes of
this case, survived Norman Bowers : Lucy Wilson, the da:ughter of Norman Bowers ; John B. Wilson, her husband;
Thomas Wilson, the son, and Sarah Wilson, the daughter of
John B. and Lucy Wilson.
·
Lucy Wilson died after the death of the testator, Norman
Bowers. Subsequently, on January 1st, 1935, Thomas Wilson
died at the age of twenty-two years. On the death of Thomas
Wilson this controversy arose ibetween John Wilson, the
father of Thomas, and the trustees of the three churches
named in the will.
.
This controversy depends upon the validity of the devise
to the Churches in the will of Norman Bowers. There is
necessarily involved the construction of the will. If Thomas
Wilson took a fee simple absolute, free from any limitation
or condition, then the claim of John. B. Wilson, his father,
is correct. However, if ·the estate of Thomas Wilson was
subject to a valid condition or limitation in favor of the
Churches named then the claim of the Church Trustees is
correct.
The portions of the will which refer to the land in question
are the following:
Clause 3, second paragraph.
''The balance of my home tract, excepting 20 acres hereinafter mentione~, I give to my daughter Lucy Wilson, during
her life and at her death to my grand-son, Thomas Wilson,
(This being approximately 80 acres).''
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Clause 5.

''It is my wish that the real property coming to my daughter, Lucy vVilson, or to my grandchildren mentioned shall revert indefinitely to their heirs (being my descendants) Should,
however, there be no direct heirs, then I direct that the property go to the benefit of the following churches in like amounts.
i.e., Old Liberty Church, St. ~Iatthews Church and St. Luke's
Church.''
·rhis controversy relates only to the tract of land once held
by Thomas Wilson in accord 'vith the portions of the will
above set forth.
John B. Wilson brought suit in the Circuit Court of Mecklenburg County asking that the will of Norman Bowers be
construed, and that the Court decree that the absolute fee
simple title of the tract of land in question is in the said John
B. Wilson. The Trustees of the Churches named in the will
joined in the prayer for a construction of the will and asked
that the Court decree that the title to the land in controversy
is in them. As will more particularly appear hereafter, the
Court below struck out part of the answer of the respondents,
which part contained allegations of extrinsic facts to be used
in the construction of the will. Without evidence to aid in
the construction of the will, the Court heard argument on
the construction and: entered a decree in favor of the complainant. From that decree this appeal is sought.
ASSIGNMENT OF ERRORS.
It is submitted that the Trial Court .erred in the following
particulars :
1. In holding that the absolute fee simple title in the tract
of land in question is in John B. Wilson.
2. In refusing to hold that the absolute fee simple title to
the tract of land in question is in the Trustees of the Churches
named in the will.
3. In striking out paragraph three of the answer of the
Church Trustees.
AUTHORITIES AND ARGUMENT.
For the sake of convenience assignments one and two are .
considered together.
1. The Court erred in holding that the absolute fee simple
title to the tract of land in question is in John B. Wilson.
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2. The Court erred in refusing to hold that the absolute
fee simple title to the tract of land in question is in the Church
Trustees.

A. Construction of the Will.
1. The Testator's plan as Shown in the Will.
The striking feature of this will is the careful. plan of the
testator to exclude John B. Wilson from taking any of the
property.
·
An examination of the will discloses this plan clearly. It
was said by the Court of .Appeals in Farrar v. Pemberton, 154
Va. 61, 15~ S. E. 339, at 152 S. E. 341 :
''The only sure way to disinherit an heir is to give the property to another.''
In Farrflll' v. Pemberton, the testator had declared in his
will:
"In no event is James T. Pemberton • • * to have any
share in my estate, by death of his children taking under
this will or otherwise.''
The Court carefully construed the will in accord with that
purpose.
Declarations that certain persons shall not take do not comprise a will. Exclusion of one must ultimately be attained by
the gift to· another. In that method of exhibiting intent this
will excels.
The testator's plan as to his daughter and grandchildren
appears in Clause 5. It shows a carefully thought out scheme
to proviqe fully for his relatives, without running the risk of
having the property pass by descent to John Wilson. This
clause does not specify any particular piece of real property.
It refers to all real .p:J;oper1.y coming to the relatives, and
treats it all according to a clearly announced plan.
We ask the Court's consideration of this plan. It will be
remembered Clause 5 provides:
''It is my wish that the real property coming to my Daughter Lucy Wilson, or to my grandchildren mentioned shall revert indefinitely to their heirs (being my descendants) Should
however there be no direct heirs, then I direct that the property go to the· benefit of the three following churches in like
amounts, i. e., Old Liberty Church, St. Matthews Church and
St. Luke's Church.''
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Thus it appears that the daughter Lucy and the grandchildren are ,to be provided for. But upon their deaths the property is to pass on to their respective heirs, being descendants
of the testator as well as direct heirs of the devisees. The direct' heirs of Lucy, and descendants of the testator, are of
course her two children. Appropriate provision is made for
each of these children. Then follows the disposition upon the ·
death of each; that is, to the direct heirs of each, if there be
such heirs, but if either have no direct heirs, then that share
to the. Churches named.
Thus· is provision made for every contingency. The daughter and g·randchild~en. are amply taken care of. Yet there is
.no crack or crevice into which John Wilson can creep by inheritance. The scheme is complete, come what may.
The same steadfast purpose is apparent from another
clause of the will. The last paragraph of Clause 3 provides :
''My Old Home Tract, beng three hundred and thirty acres
more or less, I wish sold and the proceeds given to my daughter Lucy Wilson for the benefit of herself and Children as she
sees fit.''
There is no mention of benefit to her husband. It is benefit
to herself and her children. Again, although the daughte1·
had complete option as to spending the money, she had no option as to the sale. This property was to come to the daughter
. as personalty. Had it come to her as realty in fee simple,
·the husband would have curtesy rights. The father did not
want to limit t.he daughter's use of this property by giving her
less than a fee simple. But he did not want to have the husband take a share in the property by curtesy. Hence, he
. adopted a perfect plan to that end.
We repeat that the testator's plan was air-tight in the exclu. sion of John B. Wilson. He followed faithfully this Court's
. admonition, quoted above:
''The only way to disinherit an heir is to give the property
·_to another.,,
.
John B. Wilson was not an heir of the testator, but he might
.be an· heir· of those whom the testator loved. With great care,
.the testator contrived to provide for those he loved without
·running the risk of having this person inherit or take by cur· · tesy from one of the loved ones.
· · ·This Court has been very happy, from the earliest times, in
~·declaring firmly the basis of construiiJ.g wills.
..
.
·A classic statement, worthy of all of the rep_etit1on w~nch
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it has received is that of Judg·e Carr in Land v. Otley, 4 Rand.
213, 216 (1826) :
''In the construction of wills, the first enquiry is into the
meaning of the testator. This is the animating spirit, the essence, the soul, of the will. The words are the clothing, the
mere v·ehicle used to convey his ideas. When we once ascer:tain the intention of the tetsator, that is the governing principle, and must prevail, unless it violate some rule of law."
Judge Carr's excellent pronouncement is quoted from in
Sheridan v. Krause, 161 Va. 873, 172 S. E. 508, 91 A. L. R.
1067 (1934), and in Harrison on Wills and Administration,
sec. 185.
The -reports abound in statements declaring this idea. A
very familiar form is that used by Judge ~fartin P. Burks in
Conrad v.- Oonrad, 123 Va. 711, 97 S. E·. 336 (1918) at 123 Va.
716:
''The rule is elementary that the intention of the testator is
the polar star whi-ch is to guide the interpretation · of all
wills, and, when ascertained, effect will be given to it unles:;,
·it violates some rule of law or is contrary to public policy.''
In reaching the intent' of the testator as expressed in his
will, the Court of Appeals has well declared a farniliar· rule of
law, which rule is obviously founded in common sense.
Iu Farra.r v. Pemberton, 154 Va. 61, 152 S. E. 339 (1930),
Chief Justice Campbell (then Justi-ce Campbell), speaking for
the Court and adopting the opinion of the lower Court, said
at 154 Va. 70:
·
''Effect must be given to every word of the testatrix- unless
it leads to absurd results.''
It would be a trespass on the Court's patience to multiply
authorities on the incontestable. We ask the Court's indulg·ence in our presentation of this fundamental for one reason.
The proposition is so simple that there is some danger that it
may be obscured by the multiplication of subsidiary rules,
which, though designed to aid it, may, by their sheer number
and Yariety obstruct. It is an ancient complaint that courts
liave often rewritten wills for testators. · If it is a just complaint, it is because courts· in the vast knowledge of a myriad
of rules have overlooked the clean-cut fundamental. They
have failed to see the woods for the trees.
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2. The Terms Used in the Will.
It is manifest and need scarcely be argued that as the gifts·
to Lucy Wilson, to Thomas vVilson, and to Sarah Wilson ar<!
expressly separate gifts, the reference to their heirs is to
the heirs of each one taken separately. That is to say, the
share· of Thomas is to revert to the heirs of T11omas, and
the share of Sarah is to reYert to the heirs of Sarah.
Indeed this use of the word their when dealing with estates
is customary even in case of a gift to several persons as cotenants followed by provision for thei-r heirs. A fortiori is thta
result to be reached where the gifts are in severalty. Brief
illustration will suffice.
Irvi'l~

v. Stover, 67 W.Va. 356, 67 S. E. 1119, 1122 (1910).

A conveyance contained the following provision:
''The said parties of the first part doth (sic) grant, bargain,
sell and convey unto the said Tollison Stover and Martha Jane
his wife to be held by them as a homestead for themselves, and after them to their heirs, One Hundred Acres of
land.''
The Court held that by this provision wa.s transferred a life
estate in the husband and wife as tenants by entireties. In
reaching this conclusion the Court relied both on the word
''homestead'' and the words ''after them to their heirs''.
Children were born to Tollison Stover and Martha Jane his
wife. Subsequently, Martha Jane died. Tollison Stover married again and had children by his second marriage. It was
held that on the death of Tollison Stover one moiety went to
the heirs of Martha Jane and the other moiety went to the
heirs of Tollison Stover, including issue of the second mar~
riage. The 'vord "their'' was thus used to designate the heirs
of each separately. The case is notable because here the·
first takers were husband and wife, tenants by entireties. Yet,
even in such a case, t]:teir heirs was used to refer to the heirs
of each taken separately. If ever a case was presented wherein
"their" should refer to the heirs of both of the devisees, this
·Would seem to be it.
A simpler example is found in Brown v. Blackwell, 178 Ky.
797, 200 S. W. 13 (1918). In this case, testator gave all of his
real property to his son for life and at his death to be divided
6qually between ''his four now living children or their heirs''.
The Court construed ''their heirs'' as referring to the heirs
of each child as to the share of that child.
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Accordingly, the property in question is to go, on the death
of Thomas Wilson to his heirs, who are descendants of the
testator, but if ''there be no direct heirs'' then to the churches
named.
.
It becomes necessary to consider the meaning of ''direct''
heirs. As to this there is ample precedent and authority.
The following definitions of "direct" will be found in the
dictionaries.
Funk and Wagnalls' Standard Dictionary:
''Having or being the straightest course in a given instance;
being in a straight line ; straight; hence also the shortest ;
nearest; 411 * «< ''
Black's Law Dictionary:
"Immediate; by the shortest course; without circuity; operating by an immediate connection or relation, insteaQ. of opline, or on the side of it; the opposite of collateral.''
In the usual or natural course or line; immediately upwards
or down\vards; as distinguished from that which is out of the
line, or on the side of it; the opposite of collateral.
It will be seen that these definitions recognize direct as referring to lineal as distinguished from collateral. The idea
of dii·ect as opposed to collateral is present in all branches of
the law. 'l'hus the distinction between a direct and a collateral attack is most familiar. These definitions also recognize
the customary meaning of direct as being immediate.
The word has been before the courts in a number of cases.
The definitions used are quite consistent.
Cook v. Under'lvood 209 Iowa 641, 228 N. W. 629 (1930).

Testator gave certain property to his wife for life or during
widowhood, and on the death or marriage of his wife, to his
three children. Then follows this provision:
"Provided that if my daughter Myrtle E. Underwood
should die before my wife Martha without direct heirs, then
the said estate shall be equally divided between my sons • • • ''
(Italics supplied.)
The point actually at issue was whether or not an adopted
child could inherit as a ''direct heir''. The Court defined ''direct heir" :
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The ordinary meaning of the term ''direct heirs'' is ''heirs''
in the direct line of descent, children and grandchildren.
Petition of Smith, 291 Pa. 129, 139 Atl. 832, 836 (1927).
.
Elizabeth Bennett, in her will, made certain provisions for
her chlldren and grandchildren. She then said with reference to her grandchildren :
' ' 4t * "" In case of the death of any of the above named
grandchildren before receiving the sum of $100.00 the same revert to my direct heirs • ~ * ',.

In construing the will to determine what interest the chil·
dren took under the will, as a whole, it :was necessary to ascertain the interest which the grandchildren took. With reference to the phrase ''direct heirs'' the Court said on page
836:
'' • • • the will shows that this divisor had in mind the
desire to benefit her grandchildren quite as much as to care
for her children; and the fact that, at one point in the instrument, testatrix refers to the latter as her "direct heirs" has
no significance as indicating a special, or exclusive, care for
them, since by that expression as used she evidently meant no
more than 'first takers'.''
State v. Yturria, 109 Tex. 220, 204 S. W. 315 L. R. A. 1918
F. 1079 (1918).

The Court was considering the expression ''direct lineal
The Court said at 204 ,S. W. 316:

descendant~'.

"Given ordinary significance, as shown by Webster's Dictionary, ''direct" means "in the line of descent", "lineal"
means "in the line of succession through lineage" and "descendant'' means ''one who descends as offspring, however
remotely"; and hence as each of these three nearly synonymous words carries the concept of offspring * :9 • ' '
It will be observed that the idea of remoteness is attached
here to the word ''descendant'' but not to the word ''direct''.
- VO!Ughn v. Pearce, 153 S. W. 171, 173 (Tex. 1913).

Mary Emeline Pearce took an estate in certain lands by a
deed which contained the following clause :
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''The ownership and right of possession is to be and remain
in the said Mary Emeline Pearce d1,1ring her life, and at her
death her said heirs, by direct line of descent, shall become the
lawful owners and rightful possessors of said land, * * '"' ''
In an action of trespass by Mary Emeline Pearce to try
title, the Court said at page 173 :
''It appearing from the recitals in the deed, considered as
a whole, as well as the evidence adduced on the trial of the
case, which we think it competent to here consider in connection with the deed, because of the latent ambiguity in the
clause "heirs by direct line of descent" frequently repeated in
the deed, that the grantor had in contemplation, by the use
of said tern1, by way of designating those to whom the remainder should go, the eight children of Mrs. Mary Emeline
Pearce, then living, * * * and that said grantor did not
intend or contemplate that the title to the property in fee
should go in remainder to the heirs generally of the said Mrs.
Pearce, but that by the use of the term ''to her heirs by direct
line of dcseent'' was meant, g·iving said term its broadest
construction, only such children, or their direct descendants,
as the said l\irs. Pearce might have living at her death.''
Following these pr~edents exhibiting the natural meanings
of the words used ''their'' and ''direct'' it is clear:
1. That ''their heirs'' means the heirs of each member of
the group prev·iously named, taking each member separately
-that is "their" is used distributively ·rather than .collectively, and
2. ''Direct heirs'' means first and always lineal as distinguished from collateral heirs, and likewise ''direct'' connotes
the idea of immediate as distinguished from remote heirs.
The expression "their ·heirs (being my descendants)", is
_broad enough to include the surviving sister of Thomas Wilson. But the words ''direct heirs" would exclude her. That
is to say that in order for a person to take under th.e will the
:share of Thomas Wilson such person must be a descendant of
the testator and a direct heir of Thomas Wilson. It has
been seen that the word "their" is used distributively. It is
equivalent to "his" or ''her" as the case may be.
B. The Provision !9r the Churches Does Not Violate the
Rule Against Pe1·petuities. It has just been seen that the term direct heirs can never
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include collateral heirs. It was also seen that the term '' direct''' ordinarily and customarily conveys the idea of immediat&, as distinguished from renwte. Thus the courts have
considered direct heirs as n1eaning children, or in case there
are no children, grandchildren. Returning·, for example, to
the case of Vaughn, v. Pearce 153 S. W. 171, 173 (Tex. 1913),
previously cited, it will be remembered that the Court said:

'' * • • by the use of the term 'to her heirs by direct line
of descent' was meant, giving said term its broadest construction, only such children, or their direct descendants, as the
said Mrs. Pearce might have living at her death.''
It is thus apparent that, adopting the customary meaning
of the expression ''if there be no direct heirs'', the will con-templates that if Thomas Wilson have no descendants living at
the time of his death the property devised to him shall pass
to the churches named. Accordingly, by the ordinary meaning of the terms used the gift to the Churches is to vest at
the death of Thomas Wilson. The Churches were desirous
of introducing before the Trial Court evidence as to the construction of the will, but were precluded from doing so by
the action of that Court, on 1notion of counsel for John B.
Wilson, striking out a portion of the answer of the Churches.
This appears fully in the record. Since there is no evidence
as to any other meaning, it is necessary to apply the customary meaning of ''direct''. Thus, by its simple terms, and
without the aid of the Virginia Statute (Code 1930, 5151) the
provision for the Churches does not contravene the rule
against perpetuities.
We frankly admit that the expression "direct heirs" does
not necessarily mean immediate heirs, since its fundamental
meaning is with reference to direct line of descent. Yet the
cases show that the expression ''direct heirs'' has in addition
to it~ fundQ/mental meaning, the fair and customary meaning
of immediacy.
There being no evidence of any other meaning, the customary mea~ing is properly used. It is further true tha.t if a
limitation is fairly capable of two meanings, one of which
would avoid it under the rule against perpetuities, that meaning will not be accepted unless it is clearly the meaning of
the testator. We would like to quote from Gray, The Rttle
Against Perpetuities (3rd Ed.), 499:
"When the expression which a testator uses is really ambiguous, and is fairly capable of two constructions, one of
which would produce a legal result, and the other a result
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which would be bad for remoteness, it is a fair presumption
that the testator meant to create a legal rather than an illegal
interest * * * the fact that a provision would be too remote,
if construed in a certain way, is a reason for supposing that
it was not intended to be construed in that way, which, although it cannot avail against a clear form of words, may well
be held to govern when the expression is ambiguous.'' (Citing
_.
many cases.)
The matter is covered by a Virginia Statute. The gift to the
Churches is clearly 'vithin that statute.
1. The Application of the Virginia Statute, Code of Vi1·ginia, Section 5151.

The Virginia statute is a proud achievement in wise legislation. Enacted in 1819, it is the first statute of its kind in England or America. Since then, this statute has been copied
or the idea it embodies has been made the basis of similar
legislation in England and in twenty-seven American states.
It is is no small feat to have lead the English speaking world
in throwing off this particular vestigial remain of feudalism.
A list of American jurisdictions having similar statutes will
be found in Si1nes, The Law of Future Interests (1936), 72.
The Virginia Code (1930), section 5151, provides:
''Every limitation in any deed or will contingent upon the
dying of any person without heirs, or heirs of the body, or
issue, or issue of the body, ·or children, or offspring or descendant, or other relati-ve, shall be construed a limitation,
to take effect when such person shall die not having such heir
· or issue, or child, or offspring or descendant, or other relative,
as the case may be, living at the time of his death, or born to
him within ten months thereafter, unless the intention of such
limitation be otherwise plainly declared on the face of the deed
or will creating it.'' (Code 1887, 2422.)
Behind this code provision and the rule of the common law
which it abolished, interesting history stretching well back
into the old common law and the days ''When knights of old
were brave and bold, and barons held their sway'' may be
revealed. But it is now true that
"The Knight's bones are dust,
And his good sword rust;-''
And the processes of time have had the same devastating
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effect upon a rule of law which was once a boon to the feudal
lord and which correspondingly is now wholly inapprop'riate
to democratic institutions.
·
The rule of the common law was that the expression ''dying without issue" and similar expressions referred to
an indefinite failure of issue. It would be interesting
to trace the history of this rule, so shocking to the layman
today, and show that it once had a reasonable background.
Only a brief reference to that history can be made here which
.will serve as an introduction to the Virginia statute. More ex. tensive discussions will be found in Shinn," Limitations over
· on Dying without Issue and the Abolition of Estates Tail'"
·(1935), 21 .Va. L. Rev. 286 ; Warren, "Gifts over on Death
Witho·ut Issue'' (1930), 39 Yale L. J. 332.
The rule was born long before the Statute of Uses, 27 Hen.
VIII, 0.10 (1535), and the Rule Against Perpetuities. A. useful limitation illustrating the origin of this rule is the following:
To A and his heirs but if he die without issue to B and his
heirs.
Before the statute of Uses, executory or shifting limitations
·were invalid. Thus, in this limitation the gift over to B must
take effect by way of remainder or not at all. But there could
·be no remainder after a fee simple. Accordingly, the fee
simple in A was cut down to a fee tail and the gift to B took
effect by way of remainder after the estate tail. This construction was f·airly in accord with the words of the limitation,
and it was in accord with the policy of the law, because the
feudal law favored estates tail. Since the remainder to B
· was limited after an estate tail, the words ''die without issue''
naturally were held to refer to the termina.tion of the estate
·tail, that is, an indefinite failure of issue. Thus, the rule was.
originated in order to preserve the gift over. At the same
time it was a useful concomitant of the feudal policy favoring estates tail.
After the Statute of Uses, it was possible to create shifting
limitations on the fee simple. The same result might be
achieved under the Statute of Wills and under the Statute of
Future Grants. Minor on Real Property (2d Ed.) 1018. Pelle
v. Brown, 3 Cro. Jac. 590 (1620), holding executory aevises
indestructible made necessary the development of some rule
against remoteness in the case of such future interests. Such
a rule was declared in Dttke of Norfolk's Case, 3 Cas. Ch.
1 (1682). After the ~development of the Rule against Perpetuities, the gift over to B, in the case supposed, would fail
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by reason of that rule, if it were treated as a shifting limitation after a fee simple. Thus the former construction was
continued ·and the gift to B was treated as a remainder after
an estate tail. Accordingly, there remained in the law the idea
of ''dying without issue'' and similar expressions as referring
to an indefinite failure of issue.
Professor Warren, of the Harvard Law School, gives in his
article in 39 Yale Law Journal 332, cited above, another reason for the common law construction of ''dying without issue'.'. In accord with the desire for family estates, and in order to retain estates in a family as long as possible, it was
common in England to limit estates tail by way of remainder
after preceding estates tail. Thus, there might be a series
of limitations in tail as to a particular piooe of property. A
father would devise property to his eldest son in fee tail, with
remainder to his next son in fee tail, and. so on. Professor
Warren declares :
"The customary form of such an estate tail was 'to A and
the heirs of his body', a:nd the customary way to introduce
the remainder after such an estate was to adopt a form similar to one of the following:
"If A die without heirs of his body.
For want of such heirs of A's body.
In default of such issue of A.
In default of issue of A."
All such and similar forms, being used to introduce remainders after estates tail, were taken to refer to indefinite f~ilure
of issue.
·
This second reason is quite useful in construing the Virginia Statute, arid in showing that the statute applies. to this
type of limitation, which :rnay app~ar in several forms with
the same meaning, and not simply to any particular form. As
shown in this quotation, a. number of :(orms were used to accomplish the result desired and the same construction was applied to each. It is quite absurd to assume that a legislature
elhninating a pernicious construction which had been previously applied to a numb~r of thoroughly, fa~iliar forms, would
arbitrarily limit its beneficent action to one particular form.
. Legal rules are tenacious of' life. There is no better illustration than the one here presented. A rule establis4ed to proserve the gift over has frequently been applied to defeat the
gift over. And .a rule fostering estates tail has been applied
after estates tail have become contrary to the policy of the law.
It is to the credit of the common law that in modern times
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it has attempted to right this ancient wrong. Thus, it is declared in IJ!Iino1· on Real Property (2d Ed.) 1061, note 4:
''The recent cases sho'v a distinct tendency to construe the
type of limitation here discussed as referring to a definite as
opposed to an indefinite failure of issue, wherever the former
construction is reasonable, and particularly where this construction is supported by any expressions in the will.'' (Citing
Cases.)
In Virginia, as has been seen, the Leg·islature, over a hundred years ago, in this particular, removed from the Court
the fetters of an unfortunate rule.
The effect of the Virginia Code, section 5~51, quoted above,
has been described by Professor Charles A. Graves as follows:
"If He die Without Issue Now in Virginia;By statute taking effect January 1, 1820, the old common
law presumption of an indefinite failure of issue was altered
in Virginia, and the presumption of a definite failure 'vas
made to take its place.'' (Graves Notes on Real Property 258)
This is an admirable statement of the effect of the statute.
It is still possible, of course, to make gifts depend upon an
indefinite failure of issue where that is expressly so declared.
But the presumption is ag·ainst such a construction. Or, in
the w«;>rds of the statute, such an intention must be ''plainly
declared on the face of the deed or will''. (Italics supplied.)
There is not the remotest suggestion here that the statute was
designec;l. to reach any particular form of words. In introducing this topic Mr. Graves gives only one form of the limitation
without reference to other forms, thus indicating that the rule
does not relate to any particular form of words, but to a
}imitation of this general type and meaning. The legislature
did pot intend to supplant one arbitrary and hyper-technical
rule by another.
.
. The same construction of the Virginia Statute is given by
Professor Warren in ltis a-rticle in 39 Yale Law Journal at
pages 337, 338 :
''Virginia took the lead, not only of all the American states
but of England, in a:bolishing by statute the printa facie meaning to the common law of Eno-land of 'dying without issue'.
In 1819 it passed a statute which reversed the common law
presumption, and adopted the prima facie presumption that
failure of issue at the death of the person is meant, u~ess
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the 'intention of such limitation be otherwise expressly and
~lainly declared on the face of the deed or will creating it'.''
In the present statute the words ''expressly and'' are
omitted. Doubtless this was on the ground that they are redundant.
We have just quoted from ·Professor Warren certain typical forms to which the common law presumption applied. It
is too obvious for comment, that when, in the same article,
he refers to ''the common law presumption" he does not mean
to limit the presumption to one single and particular form.
The matter is dealt with in 1\finor on Real Property (2d
Ed.), pages 1060-1062. The matter quoted is stated in substantially the same words in the first edition at pages 938-

940:
''If the limitation be to A in fee, but if .A die without heirs,
issue, etc., then to Z in fee, one would think it more legitimate
construction that the limitation over to Z was to occur, in case
A had no heirs at the ti1ne of his death • •· •. But these and
similar phrases (e. g. 'if he die without heirs' or 'without heirs
of his body', or 'without issue', or 'without descendants';
·or 'upon his dying without heirs', etc.; or 'leaving no heirs',
etc.) have frequently been held (unless there be other words
of qualification), to refer to a general and indP-jin-ite failure of .
heirs, etc., at any fut'ltre time.''
It is to be noted that in this quotation the expressions given
are separated into groups by semi-colons. Where it is meant
to use previous expressions with changes only as to the last
words the separation is by commas. In this quotation, following a semi-colon, the last separate group is "leaving no
heirs, etc.", and this is separated further from the preceding
group by the abbreviation ''etc.'' which indicates the end of a
group. In other words, ''leaving no heirs, etc.'' appears as a
distinct group in which the word "die" in any of its forms
is not used.
In the succeeding section of Minor on Real Property, after
a statement of the Virginia statute-, the following paragraph
appears:
"It will be observed that the statute does not affect limitations expressly created upon a general or indefinite failure
of heirs, etc., but only the particular case of A dying without
heirs, etc., which by the particular construction of the common
law amounted to an indefinite failure of heirs.''
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These words rP.cognize the fact that it is still possible to
have a limitation which is too remote, where the gift over is
expressly limited upon an indefinite failure of heirs. The
statute expressed the same idea in providing the requirement
that such intent for an indefinite failure of heirs "shall be
plainly declared on the face of the deed or will". (Italics
supplied.) The expression "dying ~vithout heirs, etc.", here
used is on its face not an attempt to state all of the cases to
which the statute applies; since here only one· case is given.
The expression here is clearly a mere reference to the type of
limitation, a more detailed enumeration of examples having
just been given earlier in the discussion. In that enumeration it 'vill be recalled, "leaving· no heirs", is one of the illustrations given. It thns appears that neither !ir. Graves nor
Mr. Minor construed the statute as requiring the word "die"
in any of its forms.
: .Apparently the Court bas assumed that the statute needs
little explanation. Discussions in the cases are not plentiful..
.A. useful statement, in an early case, is found in Tinsley v.
Jones, 13 Gratt. 289, 292 (1856):
· ''It has been long settled that the words (occurring in a will
which took effect before the revision of 1819) referring to the
dea'th of a person without issue, whether the terms be ''if
he die without issue", "if he have no issue", "if he die before he has any issue", or "for want, or in default of issue",
unexplained by the conte~t, and whether applied to real or
personal estate, are construed to import a general indefinite
failure of issue.'' (Italics supplied.)
Here ia a declaration of the Court, somewhat indirectly, but
none the less clearly, of the scope of the statute.
A leading case in Virginia is Daniel v. Lipscomb, 110 Va.
563, 66 S. E. 850. The Court had before it for construction a
provision whereby the property had been given to John and
William Daniel, to be equally divided between them, the will
continuing as follows:
''if either of my grandsons should die leaving no child or descendants surviving him, the share he receives under this will
is to go to his surviving brother; and if both of my grandsons
die leaving no child or descendants surviving them, then the
whole to go" {to the children of the t.estatrix).
·
The Court found that a. devise in t~?.ese terms passed defeasible fees to the grandsons. Whittle, ,J., giving'the opinion
of the Court, declared at 66 S. E. 852-3: ·
.
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"It must be remembered that the common law construction
of the phrase '• dy1ng without heirs'', and similar expressions
has been changed by statute, which declares ~ * * " (Here
is quoted the present section 5151 of Virginia Code. Italics
supplied.)
Further explaining the statute Whittle, J., continued:
''The purpose of the statute is to effectuate the intention of
the testator by rendering valid a limitation which would have
been otherwise invalid as violative of the rule against perpetuities. Since January 1, 1820, words which had previously
been construed to mean an indefinite failure of issue are now
construed to mean a definite failure of issue, and limitations
founded thereon are no longer void for remoteness.''
\

There is no suggestion or intimation here that the preeise
words used in the statute are necessary. The words before the
.Court were "die leaving no child or descendants". There
was a departure from the precise form of words in the statute
in this very case. The Court, in saying that the statute applied to ''dying without heirs'', and ''similar expressions'',
negatived the idea that the statute supplied words of_ art.
King v. Johnson, 117 Va. 4'9, 83 S. E. 1070 (1915). ·

In this case· there 'vas a devise to Rufus King for life with
remainder to his heir or heirs forever and if he should die
without issue then to Alexander King and his heirs forever.
The plaintiffs in this case, the children of Rufus, contended
that Rufus took a life e·state. The Court held that under the
rule in Shelley's case Rufus took a fee simple.
· Certain expressions in the opinion are useful:
At 83 S. E. 1072, the Court said:

,·, • • *It is clear thafthe devise in question comes Within
the rule in Shelley's case and that Rufus King took a fee simple estate in the laD;d, unless affected by the act of assembly
which became operative January 1, 1820, converting an indefinite S'ltccession of issue into a definite succession of issue.
' ''Whether the purpose of that statute was merely to effect·11ate the intention of the testator by renderin.q valid a limitation which wo~tld have been otherwise invalid as violation of
.~l~e n.ele agailnst perpf!tuities, by making the fqil~tre of the is~ue
d£1fin~te, or. !tad the further effect of preventing the operation
·of th·e· rule in Shelley's· Case where an estate tail is. not:· ex-
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press, it is not necessary to consider, as it does not arise in
this case." (Italics supplied.)
The Court was dismissing the idea that the statute in question might have the additional effect of preventing the application of the Rule in Shelley's case in the case before it, a
remainder to heirs being· expressly provided. But the observations as to the admitted effect of the statute are useful
as showing its construction, and g·eneral effect in ''converting an indefinite succession of issue into a definite succession
of issue." It will be observed that the Court made no reference to any particular form of words in stating the effect of
the statute.
It seems unnecessary to multiply similar illustrations. Even
a casual reading of the statute will show that the statute
does not purport to prescribe precise words necessary for
its application. For example, take the word ''other relative''.
This is clearly a generic term used to include. any relative
which may be mentioned in the will, other than those previously specified in the statute. It thus seems clear, as Mr.
Graves declared, that the statute changes the presumption
which obtained at Common Law. In other words, if a limitation based upon the absence of heirs is not expressly
("plainly'' in the statutory words) limited upon the indefinite failure of heirs, then the ulterior limitation does not offend against the Rule Ag·ainst Perpetuities.
In Gray, The Rule Against Perpetuities (3d Ed.) 185, the
state of the law under statutes in the United States is suc··
cinctly declared :
" 'Dying without issue' and equivalent expressions are presumed at the common law to mean an indefinite failure of issue, but this presumption can be overthrown by the context;
and by statute in England and in many of the United States
the presumption is, in devises and bequests, reversed.''
It is, therefore, clear that the statute is not to be limited in
its ·application to any particular or precise form of words.
The statute was enacted to eliminate an old rule of the common law, which rule had long outlived its usefulness. It is
thus absurd to imagine that the statute does not apply to
the familiar forms to which the archaic rule applied, where the
words of the statute do not require or even suggest that result. ·under the Virginia law the presumption is that a definite failure of issue was meant. To rebut this presumption,
and thus make the will of the testator ineffective, the words
of the will must plainly show a remote failure of issue was in-
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tended. Under the statute, all that is necessary to eliminate
the Rule .Against Perpetuities front this case is to show 1hat
the words i'l11 the will can fairly apply to a failure of issue on
the death of the grandson, 1'homas Wilsun. In fact, not only
are they susceptible to that interpretation, but as we have
shown, that is the most natural interpretation.
It n1ay be suggested that if the word ''indefinitely'' could
be taken from its position in Clause 5 of the will, and inserted
a little later on a different result could be reached. But the
t~stator has not put the word in the later stipulation and a
court cannot.
It will be remembered the provision is that the property
''shall revert indefinitely to their heirs (being my descendants). Should, however, there be no direct heirs • • •."
There are numbers of instances in the law of a devise
or grant to one with provision for his heirs in indefinite
succession and with the further provision that if he die
without heirs then over to another taker. There is absolutely no basis for shifting the word "indefinitely"
from the position in which it occurs to a later provision.
This will be apparent from considering the obvious cases
of a fee tail expressly given, or of a life estate with remainder over in tail. In every such case the expression
"issue'' or "heirs of the body" must refer to an indefinite succession of issue or there is no estate tail. Minor
on Real Property (2d Ed.) 238, 954. For example, consider the limitations: (1) "To A and the heirs of his body
in indefinite succession and if he die without heirs of the body
then to Band his heirs"; and (2) "To .A for life remainder to
the heirs of his body in indefinite succession but if he die
without heirs of the body then to B and his heirs". These
are but the ordinary illustrations of estates tail; the second
by the rule in Shelley's Case. And, as has been seen, even
though the expression "indefinite succession" or its equivalent does not appear, the the reference to heirs of the body
must 'mean i'l~ indefinite succession or there is no estate tail.
The suggestion then amounts to an assertion that there can be
no gift by way of substitution on an estate tail. The suggestion is untenable on its face. Even a casual glance at the
cas.es will demonstrate this.
It has been stated above that statutes like that of Virginia
exist in many states, and the effect of those statutes has been
given in the words of the great authority on perpetuities,
Gray. Examples might be chosen from many jurisdictions.
The North Carolina statute is practically word for word with
that in Virginia. tFor the sake of convenience, instead of
copying the statutes of several states and referring to their
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decisions, we simply use the statute of N 01~th Carolina. There
·have..been in North Carolina a number of cases there-involv. ing·limitations particularly close to the one before this Court.
~acking closely similar limitations in Virginia decisions, we
may examine a few North Carolina cases.
The North Carolina Code, section 1737 provides:
-·

"Every contingent limitation i:n any deed or will, made to
depend upon the dyin~ of any person without heir or heirs of
the body, or without 1ssue or issues of the body, or without
·children, or offspring, or descendant, or other relative, shall
·be held and interpreted a limitation to take effect when such
person dies not having such heir, or issue, or child, or offspring·, or descendant, or other relative (as the case may be)
living at the time of his death, or born to him within ten lunar
months thereafter, unless the intention of such limitation
·be otherwise, and expressly and plainly declared in the face
of the deed or will creating it: Provided, that the rule of
construction contained in this section shall not extend to any
deed or will made and executed before the fifteenth of January, one thousand eight hundred and twenty-eight." (Rev. s.
1581 ; Code, s. 1327 ; R. C., c. 43, s. 3; 1827' c. 7.)
Murdock v. Deal (N. C. 1935), 182 S. E. 406.

Testator devised property
''to my daughter, Bertha May Hart and to her bodily heirs,·
forever, never to be sold, and if she dies without bodily heirs,
·then it must be in trust for my sister's heirs, to hold but never
'to sell the same.'' (Italics supplied.)
·

North Carolina Code, section 1734 provides, as does the Virginia Code for the conversion of the fee tail into the face sim.'ple. ·
In this case, the Court held that Bertha ~fay H~rt took a
·defeasible fee simple as to the property designated by this
' provision of the will. The gift over to the heirs of the sisters
was held to be valid.
·
·
.
· The--provision that the property could not be sold w·as, of
r course, void.
The intent of the testator that the property
-should go to the devisee's bodily heirs forever could not have
·been expressed more clearly. To make assurance doubly sure,
; after usi.J;tg the :word "fore-yer", the testator added the provision ''never to be sold". A more complete ·way of express••
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ing perpetuity cannot be imagined. But this clear statement
did not affect the gift over to the sister's heirs.
Hudson v. Hudson, 208 N. C. 338, 180 S. E. 597 (19-35).
Testator devised property''to my daughter, Essie May Hudson (the plaintiff), * * *
to be hers and to her heirs, if any, and if no heirs to be equally
divided_ with my other children.''
The question before the Court was whether the plaintiff had
an indefeasible fee. _The Court, in a very terse opinion, answered this question in the negative, thus asserting the validity of the gift over to the other children. We call the
Court's attention to the similarity between the expr~ssion
''and if no heirs'' i.n the North Carolina case, and the expres·sion "SJ:wul~, however, there be no direct hei rf? ", in the case
before this Court.
Willis v. lJlutual Loa~JJ, atnd Trust Co., 183 N. C. 267, 111 S~
E. 163 (1922). _
De.ed from a father to his daughter conveyed certain
aR follows:

l~nds

-

- ',- * * * to· said 1\1ary Rega:n and her bodily .heirs a tract
or parcel of land in Robeson County,
''To have and to hold the aforesaid tract or parcel of land
a11d all privileges and appurtenances thereto belonging, to the
said !fary Hegan and her bodily heirs, and. to their only use
and behoof .forever.''
The .deeq co:n:tained the. further provi~i~.n that the grantor
"will warrant and defend the. said title' * * * to his daughter, M.ary Regan, and the heirs. of her body, and if no he1rs
said lands shall. go back to my- estate.''
I

I

The Cq1,1rt. sa.id at 111 S. E. 165:
''The scope of the contingent limitation set .forth in the last
clause (the clause just quoted) is defined by statute. Every
contingent limitation. in a deed or will made to depend upon
the dying of any person without heirs, or heirs of the pody~ or
Issue, shall be held to .be a..limitation to take effect when s1ich
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person dies not having such heir, or issue, or child living at
the time of his death.
''Applying these principles we conclude that the deed should
be couHtrued as if it read, 'to ~Iary Regan and the heirs of
her body (a fee simple, C. S. 1734) and if she. should die not
having· such heirs or issue living at the time of her death then
to the heirs of the grantor'.''
The Court accordingly held that Mary Regan took a defeasible fee simple.
The parallel between the expressions introducing the limitation over in the case here decided and in the case before
this Honorable Court is striking.
In the Willis Case after a gift to Mary Regan and her
bodily heirs ''forever'' the expression followed:
"If no heirs" *

**

In the case before this Court after providing that the property ''shall revert indefinitely to their heirs'', etc., the provision follows:
"Should, however, there be no direct heirs * * • . "
·The statutes, in the two states, as has been seen are in effect and in practically every word identical.
Looking at the situation from every angle, it seems absolutely clear that the gift to the Churches does not contravene
the Rule Against Perpetuities. A brief summary may be
given.
1. The expression ''direct heirs'' has the unvarying meaning of lineal heirs. This meaning is applied with complete
consistency. Yet it is also frequently given the additional
meaning of immediate heirs. This is a fair and natural meaning· and should be adopted. It is a universal rule that courts
will adopt a meaning which will sustain the provisions in a
will, when that can fairly be done. It has ·been seen that Gray,
in his classic volume ''The Rule Against Perpetuities''
adopted this view.
2. The Virginia Statute, Code 5151, extends to the· gift to
the Churches, removing any possible doubt as to the validity
of the gift. This is made clear in many ways:
(a) By the words of the statute itself;
(b) By the historical background of the statute, showing
the evil which the statute was designed to remedy;
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(c) By the construction placed upon the statute by authors
and text writers, notably that of the late Professor Charles
A. Graves;
(d) By the construction placed on the statute by the Supreme Court of Appeals of Virginia;
(e) By the fact that similar statutes exist· in twenty-eight
AmericaJ;t States, and by the construction placed generally
on those statutes as shown in Gray, The Rule Against Perpetuities ; and
(f) By cases involving closely similar future gifts, arising
under a statute practically identical in an adjoining state.
In the light of the overwhelming weight of opinion, it seems
impossible to depart from the clear meaning of this, the great
pioneer statute, in order, by strained construction, to revive
the discarded rule of a dead era.
Thomas Wilson has died without a direct heir, who is a
descendant of the testator. It follows that the gift over to
the churches must be given effect unless the gift violates
some rule of law. The courts will not lightly disregard the
testator's intention. Yet if that intention is clearly contrary
to law, it cannot be made effective. In this instance the intention clearly does not violate the law.

C. The Estates in Thomas Wilson and the Churches Named.
So far as the title of the Churches is concerned it is immaterial whether Thomas Wilson took a life estate with alter~
native contingent remainders limited thereafter or a defeasible fee. In either case unless the gift to the ·Churches
violates the Rule Against Perpetuities it willbe sustained.
However, in considering the main question, the Court may
fairly demand a determination of the nature of the estates involved. And it is a fundamental part of our contention that
Thomas Wilson did not take an indefeasible fee simple. It
is accordingly useful to show the estate taken.
We wish to make our position here perfectly clear. The
gift to the Churches is valid unless Thomas Wilson took an
indefeasible fee simple. Thomas Wilson did not take an indefeasible fee simple unless Clause 5 be stricken out of the
Will: This Court has so aptly declared in Farrar v. Pemberton, 154 Va. 61, 152 S. E. 339 (1930) at 154 Va. 70, the
universal rule :
''Effect must be given to every word of the testatrix unless
it leads to absurd results."

I
I.
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It is not conceivable that Clause 5 could be

ignored~

Accordingly, while no precise type of estate is essential to
the interests of the Churches, we do not wish to avoid thi~
task of construction. It is true, of course, that since the complainant in the Court below, claims title by descent, it is essential for him to show that Thomas "VVilson, through whom
he claims, h.ad an estate of inheritance.

i. Thomas Wilson. took ~ Life Estate under the Will 'with
Alternative Contingent Remainders Li1nited Thereafter.
Thomas Wilson took an estate for his life, with remainder
to his issue but if he died without ''direct heirs'' then to tbe
churches named.
·
It will be necessary to start with the Virginia Statute.
Code of Virginia, section 5149, provides:
''Where any real estate is conveyed, devised, or granted to
any person without any words of limitation, such devise, conveyance, or grant shall be construed to pass the fee simple
or other the whole estate or interest which the testator or
grantor had· power to dispose of in such real estate, unless
a contrary intention shaH appear by the will, conveyance, or
gTant.'' (Code 1887, 2420.)
It will be observed that a devise in gene·ral tenns pas·ses a
fee simple, unless a contrary intention shall appear. ··The provision in Clause 5 is that property shall not pass to heirs general but to issue. That this is an intent contrary to the
creation of a fee simple cannot be denied. The statute by its
very terms does not apply where there is a contrary intent.
Accordingly ·we have the case unaffected by this statute. ·
It is, of course, permis~ible to show in a devise that a fee
simple or fee tail was intended, · even· though words of inheritance are not used. But the burden is upon the devisee
to show this.
Minor on Real Property ( 2d Ed.) 211 :
But unless the intent appears upon the face of the deVise
to give more than a life estate, the common law rule applies
to devises as t"o conveyances, and nothing but an estate fo~
life passes. Thus in case of a devise of Blackacre ''to A''
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(without further words), A takes only an estate for his life,
just as if the transfer were by dee~.
In Wright v. Dean., ex dern Page, 10 "\Vheat. 204, 227, 228
( 1825), Justice Story declared the rule succinctly:

'' * * * it is necessary to state that, where there are no words
of limitation to a devise, the general rule of law is, that the
devisee takes an estate for life only, unless from the language there used, or from other parts of the will, there is a
plain intention to give a larger estate.''
Turning again to the provision in clause 5, the words are
appropriate to pass the property to the descendants, by force
of the will. That is, by reason of provision for them in the
will, they would take as remaindermen. The gift· in Clause
3 to Thomas Wilson contains. no words indicating that it is
a fee simple. True such words are not required, but it is
permissible to show that a fee was not intended. Code Sec.
5149. Where the property is given in general terms to one
and subsequently by a se1Jarate claH.se the same property is
given to his heirs (here not even the heirs general) it must
follow that the first named did not take an estate of inheritance. Otherwise the second gift would be mere surplusage.
And it is an established rule that meaning is to be given to
all parts of the will if that can be clone.
Again it is obvious that the testator does not intend that
the property shall pass to the heirs general of Thomas Wilson.· The will says so in so many words. Now the words
used in Clause 3, in designating Thomas are appropriate
to pass a fee simple or a life estate. If they pass a fee simple,
subsequent provisions may serve to show that the fee is defeasible. Likewise they will not pass a life estate unless
other provisions indicate such intent. Clause 5, in the form
of further description of what is to happen to the property
on the death of Thomas Wilson, indicates that it is to pass
to his issue. Accordingly Clause 3 could not have been intended to pass a fee simple since the fee simple would pass
to heirs general. Had the word·' 'heirs'' been used in Clause
3 it would be possible by later context to show that "heirs
of the body" were meant. But where no words of inheritance
were used it is not possible to build on Clause 3 a fee tail by
the addition of a fu.rther gift. Such gift would merely take
effect as a remainder. Hence no construction of Clause 3 fits
the expressed intent that the property should pass to the issue
of Thomas Wilson, except the construction which gives him
·
·'
a life estate.
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By no construction could Clause 3 taken alone pass a fee
tail. It is the additional provision in Clause 5 which suggests the estate tail. There is then a gift to Thomas Wilson
and on his death a gift to his issue in indefinite succession.
Before the abolition of the Rule in Shelley's Case a life estate
in Thomas and a gift to his issue in indefinite succession
would create an estate tail. But that rule has been abolished
in Virginia. Va. Code, Sec. 5152.
There is a further consideration which fortifies the conclusion given. Again return to the expression ''it is my wish
that the real property coming to my Daughter Lucy Wilson,
or to my grandchildren mentioned shall revert, etc.''. Here
the gifts to the daughter and the grandchildren are treated
on the same basis and the testator declares the same plan for
both. Yet the gift to the daughter in Clause 3 is expressly
declared to be a life estate. Clause 5, extending to all gifts
of real property to the daught~r, treats the gifts to the daughter and to the grandchildren identically. The daughter took
a life estate and it would deny the testator's plan to hold that
the grandchildren did not take the same estate.
It may appear that an answer to this contention lies in the
fact that Clause 3 refers to the gift to the daughter as a life
estate, and no such designation appears in the succeeding
gift to the grandson. Thus the argument would be that a
change in the expression indicates a change in meaning. A11
examination shows that this is not an adequate answer.
Clause 5 includes all o[ the real property going to the daughter and treats it all al~ke as to disposition on her death. Thus
it appears that the daughter takes the same estate ·as to all
the real property she receives. It is true that the gift to her
in Clause 3 is in terms a life estate. The gift to her in the
last part of that clause-" to Nelia Young during her life
time, and at her death to Lucy Wilson, etc.' '-is in gene raJ
terms. Thus the testator has used these two methods· of passing a life estate.
The reason for this is clear. The testator had declared his
scheme of disposition in Clause 5. He had previously· applied
the scheme in specific instances. Where a provision deal~
with a specific piece of property, giving it to the daughter for
life with a remainder to her child, it was necessary to specify
that the daughter took a life estate. Otherwise it would appear that the gift was a joint gift. Thus it was necessary to
specify where the gift to the first taker ended and the gift to
the second began. But it was not necessary to specify where the
gift to the second taker ended at the time of the gift, because
that was set out in the scheme in Clause 5 once for all, thus
avoiding needless repetition. Accordingly in the latter part

R. B. Claiborne and Others v. J. B. Wilson.

31

of Clause 3, when the daughter is the second taker, there is
no mention of a life estate in so many words.
The word ''revert'' normally and properly describes w;hat
happens to an estate after a precedin.q etqtate has ended. And
thus in this case where the testator provides that the property shall ''revert'' it is the fair construction that he is dealing with the property at the termination of the interest of
the grandchildren, that is at their deaths. The word ''revert''
came before the Court of Appeals in Simmons v. Gurvn, 156
Va. 305, 157 S. E. 573. In this case Testator's will provided
that the residue of his estate should be equally divided among
his six children.
·
Subsequently, one of the children being hopelessly insane,
by codicil he provided for the share of that child to be held
by a trustee for her ''as long as she should live, then at
her death to revert to my several children li:v.ing he or she''.
It was held that the child in question took a life estate with
a remainder over to the other children. The Court said:
''The word revert has been used in many cases to mean 'to
go to' or 'to pass to'."
It was here used to provide for a remainder in the children.
It is quite difficult to find cases which exactly fit any given
expression in a will. However, the authorities support amply
the construction here that the will passes a life estate to
Thomas with alternative contingent remainders thereafter.
A leading case in Virginia is Robinson v. Robinson, 89 Va.
916, 14 S. E. 916.
Testator's will contained the following provision:
''I give to my children and their descendants at their death
the remainder of my property.''
The Court construed the provision to pass in the residue of
the testator's property a life estate in the children with aremainder in their children. In this case the Court relied largely
on the words "at their death". It is obvious, however, that
such words are implied in the :fifth clause of the will under
construction. It is not to be supposed that the interest coming to the grandchildren is to revert to their heirs until the
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grandchildren die or at any other time. One of the oldest
maxims of the law is that "there are no heirs of the living".
'A gift to heirs of first takers is n~cessarily a gift on the death
of the first takers. It could not possibly mean anything else.
It is also true that in this case the word descendant was construed as meaning children. This is important where the
word is immediately connected with the gift to the first
taker. If descendants had meant "issue" or "heirs of the
body" since it immediately follows the gift to the children,
it would have been taken as a w~rd of limitation describing
the estate going to the children. But where the word or
'vords describing the later disposition of the property are in
a distinct clause and particularly where they are introduced
hy the word ''revert'' indicating the termination of the preceding estate, the restricted use of the word descendant would
.be immaterial.
The decision in Robinson v. Robinson was relied on in
Hick'man v. Hickman, 156 Va. 659, 666, 159 S. E. 145, 147
(1931).
A useful case and a decision by Chief Justice John Marshall is found in Smith v. Bell, 6 Pet. 68. The matter here material and reasoning are Clearly expressed in the words of that
great judge:
"In the first member of the sentence he (testator) says 'I
give to my wife, Elizabeth Goodwin, all my personal estate
whatsoever and wheresoever, and of what nature, kind and
qualify soever, after payment of my debts, legacies, and
funeral expenses; which personal estate I give and beqnea th
unto my said wife, Elizabeth Goodwin, to and for her own
use nnd benefit and disposal absolutely'.
"It must be admitted that words could not have been employed which would be better fitted to give the whole personal estate . absolutely to .the 'vife; or which woi.tld more
clearly express that intention. But the testator proceeds~
'the remainder of said estate, after her decease, to be for
the use of the said Jesse Goodwin'. Jesse Goodwin was his
son.
''These words give the remainder of the estate, after his
·wife's decease, to the son, with as much clearness as the
preceding words give the whole estate to his wife. They manifest the intention of the testator to make a future provision
for his son, as clearly as the first part of the bequest manifests his intention to make an immediate provision for his
_wife. If the first bequest is to take effect according to th.e
. obvious import of the words taken alone, the last is expunged
from the will. The operation of the whole clause will be pre-
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eisely the same as if the last member of the sentence were.
stricken out; yet both clauses are equally; the words of the
testator, are equally binding, and equally claim the attention
of those who may construe the will. We are no more at
liberty to disregard the last member of the sentence than the
first. No rule is better settled, than that the whole will is to
be taken together, and is to be so construed as to give effect,
_if it be pQssible, to the whole. Either the last member of
the sentence must be wholly rejected, or it it must influence
the construction of the first so · as to restrain the natural
meaning of its words; either the bequest to the son must .be
stricken out, or it must limit the bequest to the wife, and
confine it to her life. The limitation in remainder, shows
that, in the opinion of the testator, the previous words had
given only an estate for life. This was the sense in which he
used them.''
This quotation, apart from the statement of facts, in Hicktnan v. Hickman, 156 Va. 659, 667, 159 S. E. 145, 147 (1931).
The case of 81nith v. Bell has been repeatedly cited by the
Virginia Court of Appeals in connection with the construction of wills. See Hooe v. Hooe, 13 Gratt. 245 (1856); Hatchr:r
v. Hatcher, 80 Va. 169, 171 (1885); Suthe'rland v. Sydnor, 84
Va. 880, 882 (1888); Honaker v. Du-ff, 101 Va. 675, 683 (190i1).
The present case presents a great similarity to Smith v.
Bell. Here the testator used the 'vord ''revert" instead of
the word "remainder". But it has been seen that the word
revert is acceptable to introduce a remainder.' Simmons v.
Ounn, supra. ·Hence there is no material difference in this
I'egard. Again in Smith v. Bell the remainder was to a particular person, whereas in the Bowers will the remainder is
to issue in indefinite succession. Since the abolition of the
Rule in Shelley's Case; this difference is also immaterial.
Rather than multiply similar illustrations it will be useful
to quote the general rule from 1 .A.m. and Eng. Ann. Cas. 882 :
''The fact that there is or is not a limitation over· is an important consideration in determining what estate is taken
under a will, where, by the terms of· the devise, the quantity
of the estate is left in doubt. It is generally held that a limitation over restricts to an estate for life in the first taker
which is otherwise uncertain.'' (Citing cases.)
·
. ''The statutory presumption that an indefinite devise passes
an absolute estate is overcome by a· limitation over the estate
of the first taker." (Citing cases.)
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To recapitulate, the estate in Thomas Wilson is shown to
be a life estate by the following considerations. The gift to
Thomas Wilson is in general terms, which under the Virginia Statute (Section 5149) passes a fee simple unless a
contrary intent is shown. The subsequent gift, in Clause 5,
to issue shows such contrary intent since a fee simple would
pass to heirs general. Hence the gift to Thomas Wilson in
Clause 3 cannot be a fee simple. Again the subsequent gift
of the same property introduced by the word revert can only
be by way of remainder since (1) it follows the word "revert'' indicating the termination of the preceding estate, and
this termination. must be by death since there is no other
method of termination suggested, and (2) the gift over is to
direct heirs of the devisees being descendants of the testator,
such words clearly contemplating that the gift over takes
effect on the death of the devisees, and (3) the gift is not to
heirs general but to issue so that it cannot be simply a statement of descent included in the prior gift, or mere surplusage,
and ( 4) unless the gift to issue IS construed to be a remainder
it is completely eliminated from the will, which elimination
would be contrary to a fundamental rule of construction and
of common sense. Accordingly, as shown by the overwhelming weight of the eases, the remainder ~fter a devise in general terms indicates that such devisee took a life estate. This
construction fits perfectly into the plan of the testator as
shOWll in Clause 5 and in the will as a whole.
Thus the will passes a life estate to Thomas Wilson with
an alternative contingent remainder, sometimes called a remainder on a double contingency. See Minor 'On Real Property (2d Ed.) 975.
2. .The Estate in Thomas Wilson as a Defeasible Fee 'with
Conditional Lirnitation to the Churches.
If the estate in Thomas Wilson is not a life estate, the
necessary construction would be that such estate is a defeasible fee. Under this construction Thomas Wilson would
take a fee simple defeasible upon the event specified, and upon
that event the state would pass to the Churches named unless
the gift to th~ Churches violated the Rule Against Perpetuities. It is inevitable that the estate in Thomas is a life estate
or a defeasible fee.
Attention may be called to the distinction between two general types.

R. B. Claiborne and _Others v. J. B. Wilson.

35

Type I
Clause 1.-Devise to. A.
Subsequent -clause Property to revert to A's issue, and if no
issue then over to specified devisees.
In this case A takes a life estate with alternative contingent
remainders.
Type II
Clause 1-Devise to A.
Clause 2 (or same clause) If A have no issue then over
to specified devisees.
In this case A takes a defeasible fee. The difference lies in
the fact that in the first case there is specifically a remainder
to issue.
Illustrations of defeasible fees, created by will, abound· in
the Virginia Cases.
Peoples National Bank of Bedford v. Orickenberger, 159
Va. 264, 165 S. E. 412 (1932).
Testator's Will contained following provision after formal
opening:

" * • * I bequeath and give to my beloved wife Lula S.
Crickenberger all of my estate both real and personal during
her natural life, and at her death I direct that the whole of
my estate both reitl and personal go to our soil Warren A.
Crickenberger. Should Warren A. Crickenberger die without heirs then I direct that Charles A. Damron have (175.00)
one hundred and seventy-five dollars and the remaining
property both real and personal be equally divided between
my surviving children or their heirs • • • . ''
Held: Warren A. Crickenberger took a fee defeasible on
·
his death without issue.
Larew v. Lare'UJ, 146 Va. 134, 135 S. E. 819 (1926).

Devise to Sarah S. Larew for life and
''at her death to go to my beloved son Samuel L. Larew Jr.
and his children; and if he die without surviving heirs .then
• • • to children of my brothers and sisters."
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Held: Fee tail, converted into fee simple to be defeated
if Sam died without issue. In that event the property would
pass to the children of the brothers and sisters. The Court
contrued the expression ''Samuel L. Larew Jr. and his children'' as ''Samuel L. Larew Jr. and the heirs of his body'' ..

Kemp v. Mc-Guire, 112 Va. 715, 72 .S. E. 686 (1911)
Testator devised.property as follows:
"I, • * * will and bequeath to my husband, Thomas H.
Miller, all of my real estate and personal property to have
and to hold during his life time, and at his decease said property to go to our daughter, Lula V. 1\Hller.
. "(2) Should Lula V. Miller decease before her father's
death I bequeath all that may be left after her father's death
to my brother.
·
· ··" (3) In case my daughter, Lula V. Miller should outlive
her father and die without a husband or issue, then the property to go as above stated.''

/Held: Lula V. Miller took an estate in fee simple under
the will, liable to be divested by her death. without a husband
or issue living. In which· case, the devise over would be
valid.
Further examples of defeasible fees appear in the section
of this brief dealing with the Rule against Perpetuities It
would be a trespass on the Court's patience to multiply cases
·
here.

·COURT'S REFUSAL TO PERMIT EXTRINSIC
.
EVIDENCE.
In consideration of the foregoing facts, it is not considered
necessary to go into a detailed discussion of this assignment
of .error by the appellants. However, it is submitted that this
is a proper ca·se to introduce extrinsic evidence to show the
facts and circumstances concerning the testator, his property, his family; the claimants under the will and the relationship of the testator to the parties now· claiming to arrive
at the correct interpretation of the words used.
The actiori 'of' the· court hi striking out paragraph ·3 of the
answer, excluded the right to offer evidence. If there is any
ambiguity in connection 'vith the will it ·was error. to ·deny
the right to offer evidence. It can be readily seen by the
re·cord··of· this ~case that if the decree·of·-the tt:ial' court is up"'
held, tlie will of the testator has not l5een carried ·out and he
is being penalized by an error in hiS expres~ions -or a ·lack
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of legal knowledge. Under these conditions, if it is possible
to gain knowledge that will help the court in interpreting his
expressions in such a way that the obj·ects of his bounty
may be his beneficiaries, such evidence should be ~esorted
to. And as stated by Mr. Graves in his "Extrinsic Evidence,'' 14 Virginia Law Register, 913:
"The judicial expositor seeks to discover not what the
words signify in the abstract and according to the rules of
correct speech, but what they mean in the will as used by the
testator. With all their imperfections on their head, they
may still be pregnant with meaning, if only the interpreter
have skill to discover ft. And for this purpose he must place
himself in the situation of the testator, and r&ad the will in
the light reflected from all the facts, not only the objective
facts, if I may so call them, but the subjective facts, as well:
i. e., those disclosing the testator's motives, opinions, and
beliefs. The law does not require a perfect written expression of the testator's intention, but only such expressions as
can be deemed sufficient. It recognizes the truth of the adage
Human,um est errore; and though, reason of policy, it requires that a will shall be in writing, yet it allows a wide margin for mistakes. It does not make the writer, like Frankenstein, the slave of his own imperfect creature. H
These principles appear to have been consistently followed
by this Court as expressed in the recent case of Stewart v .
. Lane (Va. 1935), 181 S. E. 389, which quotes from the above
article and cites a number of cases including Coffman v. Coffman, 131 Va. ( 456) 462, 109 S. E. 454.
CONCLUSION.

From a careful consideration of the will and from the cases
decided in this_ and other courts, the following conclusions
are clear:
1. The testator went to great pains to exclude John B. Wilson from his property. A will must act positively by disposition of property, not negatively by prohibitions. The
testator in this will made positive provisions for each contingency, so that John B. Wilson would not take by descent
from a devisee nor by curtesy from the testator's daughter.
Positively, the will made separate provision for each of
the relatives close to the testator's heart, the daughter and
her two children. The share of the daughter, on her death,

38

Supreme Court of Appeals of Virginia.

was to pass to her "direct heirs", being desoondants of the
testator. These were, of course, her bvo children, the testator's grandchildren. They were especially mentioned. The
testator's scheme was further carried out as to them. The
share of. each grandchild, on his or her death, was to pass. to
the direct heirs of such grandchild, being descendants of the
testator. It was obvious, however, that one might die without
"direct heirs", descendants of the testator. This gave the
testator an opportunity to aid charity, by the provision for
the churches named.
The contemplated contingency occurred. Thomas Wilson
died without direct heirs. According to the tebtator 's wish
the property which Thomas had must pass to the churches
named, unless the law thwarts that wish. The law does not
lightly set at naught the wills of testators. There must be
some compelling reason. In this case the reason suggested
is the Rule against Perpetuities.
2. The Rule Against Perpetuities has no application to this
case. We frankly admit that the provision for the churches
named is not expressly and in plain terms limited upon the
death of Thomas Wilson without issue, so as to exclude any
other meaning. It does not have to be so limited. All that
is required to sustain the limitation is that it must not be
plainly upon an indefinite failure of issue. It is obvious from
a casual inspection that the words of the will do not plainly
refer to an indefinite failure of issue so as to eliminate any
other interpretation.
It has been shown that the will properly construed may be
fairly said to refer to the failure of issue on the death of
Thomas Wilson. The expression "~irect heirs" in addition
to the invariable meaning of lineal heirs, also fairly connotes
immediacy. An interpretation which would sustain the 'vill
is favored.
The matter has been completely set at rest by a great Virginia statute throwing off a rule of construction which was
a relic of feudalism. This statute has been followed in many
states, and it has been consistently construed to sustain future gifts not plainly limited on an indefinite failure of issue.
To deny application of the statute it is necessary to adopt a
fancifully strained and warped construction in order that an
outworn rule be revived. The rt;Ile had long outlived its usefulness when the statute killed it. To revive it now would
not only encumber the law of the living with the shackles of
the dead past, but it would cast serious doubts on many titles
thought to be secure.
We confidently submit that under the law of today a. future
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limitation upon a failure of issue is to be sustained unless
the will plainly demands a different construction. Upon this
showing we insist that this court· should enter final judgment·
for the churches named.
• 3. The gift to Thomas Wilson in general terms, ·followed
in a later clause by a gift of the same property to his issue,
clearly shows that only a life. estate passed by the gift in general terms. It is accordingly apparent that the will passes
a life estate to Thomas with alternative contingent remainder
to his issue a.nd to the ·Churches named. This construction is,
however, not necessary to the title of the Churches. If the
gift to the Churches does not violate the Rule against Per:petuities, they are to take, whatever the natwre of the prec~d
vng estate n~ay have been. It has been shown that the gift
does not violate that rule.
4. By action of the lower court, the churches were denied
the right to introduce evidence as to the meaning of the will.
In our opinion, the will fairly construed, without extrinsic
evidence, clearly comes within the meaning of the Virginia
statute, C'ode 5151. Thus no extrinsic evidence is needed.
However, if this Honorable Court is of the opinion that this
limitation is not within the meaning of that statute, then the
churches are entitled to have the case remanded to the lower
Court, so that evidence as to the meaning· of the will may be
introduced. This is clearly within the recent deciE?ion of this
Court in Stewart v. Lane (Va. 1935) 181 S. E. 389.
It is therefore considered that in light of the foregoing authorities and the facts· of this su_it, .the devise to the churches.
is valid and the Trial Court was in error in entering the decree complained of. And it is earnestly urged that this Court
will reverse the same and direct the entering of a decree· declaring appellants to be the fee simple owners of the property involved in this suit, or further proce~dings therein to
arrive at the true interpretation· of the will mentioned.
Your petitioners respectfully contend and submit that the
decision of the lower court in this cause should be reversed;
that it should be remanded to the Circuit Court of Mecklenburg County for a further hearing or that final judgment be
entered for petitioners and they respectfully pray that they
be awarded an appeal and supersedeas pending the review of
the records in this Court.
A copy of this petition has been mailed to Mr. Ohas. J.
Faulkner at Chase City, Virginia, on the 17th day of February, 1935, who is tlie attorney appearing for the plaintiff
in the trial of this case before the trial court.
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Counsel for your petitioners desire to state orally the reason for reviewing the decision and action of the lower court
hereinabove complained of.
Respectfully submitted,
R. B. CLAIBORNE,
J. F. NORWOOD,
LEROY JONES,
J. M. JEFFRESS and
A. F. MOORE,
Trustees of Liberty Baptist Church.
A. E. SMITH,
S. L. DEAN,
C. H. BURWELL,
JUNIUS FINDLEY and
ROBERT HESTER,·
Trustees of St. Matthew's Baptist Church.

WILLIE WINCKLER,
A. C. WHITE,
P. L. WHITE,
ARTHUR JONES and
·J. R. YOUNG,
Trustees of St. Luke's Baptist Church.
By Counsel.
F. D. G. RffiBLE,
HUTCHESON & HUTCHESON,
Counsel for Petitioners.
We, the undersigned attorneys, practicing before the Supreme Court of Appeals of Virginia, do certify that in our
opinion the decrees complained of in the foregoing petition
are erroneous and should be reviewed and reversed by the
Supreme Court of Appeals of Virginia.
Given under our hand this 17th day of February, 1936.
F. D. G. RffiBLE,
JOHN Y. HUTCHESON,
G. R. HUMRIOKHOUSE.
Appeal allowed and supersedeas awarded. Bond $l,q90.00.
EDWARD W. HUDGINS.
4/3/36.
Rec'd April3, 1936~
M. B:W.
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RECORD
Pleas before the Circuit Court of ~~ecklenburg County,
Virginia, at the Courthouse thereof on the 7th day of December, 1935.
Be it remembered that heretofore, to-wit: In the Clerk's
Office of the Circuit Court of l\tiecklenburg County, Virginia,
at the Second September Rules, 1935, John B. ·Wi!son, by
counsel, filed his Bill i;n Chancery against R. B. Claiborne, J.
F. Norwood, LeRoy Jones, J. M. Jeffress, A. F. Moore, Trustees of Liberty Baptist Church; A. E. Smith, S. L. Dean, C.
H. ·Burwell, Junius Findley~ and Robert Hester, Trustees of
St. Matthew's Baptist Church; \tVillie Winckler, A. C. White,
.P. L. White, Arthur Jones, and J. R.. Young, Trustees of St.
Luke's Baptist Church; and S. E. Campbell, which is in the
following words and figures, to-wit:
BILL IN CHANCERY.
To·Hon. N. S. Turnbull, Jr., Judge of said

Court~

Your complainant, John B. Wilson, respectfully represents
the following case:
I. Your complainant is the o·wner and occupant of a tract
of land in Bluestone District, l\tlecklenburg ·County, Virginia,
near the village of Skipwith, containing some 73 2/5 acres,
more or less, 'vhich he derived as the sole heir of his deceased
son, John Thomas Wilson, wl1o departed this life intestate
and unmarried, at the age of twenty-two years, on Janual"y 1st,
1934, leaving him surviving your complainant and a sister, Sarah Wilson. Upon the death of his said son, your complainant took possession of said tract of la:Q.d. and put one S. E.
Campbell in charge thereof as his agent and has held possession thereof through his said agent and still holds such ·
possession thereof.
II. The said tract of land is a portion of a larger tract
originally containing some 123 acres formerly belonging to the
late Norman· Bowers, which larger tract was the
page 2 ~ home place of the said Norman Bowers at the time
. of his death in 1924.
III. Your.complainant alleges that he has a good fee sim~
pie title ~.o said tract of land of 73 2/5 acres, which title he
derived· as father and sole heir of the above-mentioned J oh'n
-'

.

~~
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Thotnas Wilson, deceased, who, in his turn, derived a good
fee simple title thereto under the will of the aforementioned
Norman Bowers, deceased, which said will is dated May 22nd,
1924, and was duly probated in the Clerk's Office of Meckenburg County, Virginia, on ,July 15th, 1924, and is recorded in
said Clerk's Office in Will Book #29, page 68. A copy of said
will, marked Exhibit ''A'' is herewith filed and asked to be
taken and read as a part of the bill. Your complainant further alleges that the said John Thomas Wilson, deceased, your
complainant's son, was the gTandson of the said Norman Bowers, deceased, and that upon the death of his mother and complainant's wife, Lucy Wilson, which took place in 1926, the
said John Thomas Wilson became the owner in fee simple
absolute of said tract of land under the provisions of the will
of the said Norman Bowers, deceased; and that he was such
owner in fee simple absolute at the time of his death, unmarried and intestate, and that upon his death the said tract of
land passed in fee simple absolute to your complainant under the provisions of Section 5264 of the Code of Virginia.
And it is as such owner in fee simple absolute that your colnplainant took possession of said tract of land upon the death
of his said son and has held such possession ever since..
IV. Notwithstanding such fee simple absolute ownership of
said tract of land on the part of your complainant, three Baptist Ba.ptist churches of Mecklenburg County, to-wit, Liberty
Baptist Church, attended by a white congregation, and St.
Matthew's Baptist Church, and St. Luke's Baptist Church, attended by colored congregations, have asserted claim
pag~ 3 r to said t.ract of land, basing such claim upon the
terms and provisions of the above-mentioned will of
Norman Bowers, deceased, and the death of the said John
Thomas Wilson intestate and unmarried. The duly appointed
trustees of the said three churches are as follows : R. B. Claiborne, J. F. Norwood, LeRoy Jones, J. M. Jeffress, A. F.
Moore, Trustees of Liberty Baptist Church; A. E. Smith, S.
L. Dean, C. H. Burwell, Junius Findley, and Robert Hester,
Trustees of St. Matthew's Baptist Church; Willie Winckler,
A. C. White, P. L. White, Arthur Jones and J. R. Young, Trustees of St. Luke's Baptist Church.
V. Your complainant further alleges that his agent, Mr. S. E.
Campbell, managed the said tract of land for your complainant during the year 1934 and collected a large sum of money
as net rents and profits from said tract of land, but when your
oomplainant called on his said agent to turn these monies over
to him, he failed and refused so to do, basing his refusal on
the fact that the three churches above-mentioned had asserted
a claim to said tract of land as owners thereof.

R. B. 'Claiborne and Others v. J. B. Wilson.

43

VI. Now your complainant is advised and charges that the
assertion of the claim to said tract of land by the said three
churches is a cloud on the title of your complainant to said
land which affects the absolute fee simple ownership thereof
of your complainant.
In tender consideration whereof and since your complainant is without remedy in the premises save in a Court of
Equity, where alone such matters are properly cognizable, he
prays that R. B. Cliborne, J. F. Norwood, LeRoy Jones, J.
M. Jeffress, .A. F. Moore, Trustees of Liberty Baptist Church;
A. E. Smith, S. L. Dean, C. H. Burwell, Junius Findpage 4} ley, and Robert Hester, Trustees of St. Matthew's
Baptist Church; Willie Winckler, A. C. White, P.
L. White, .Arthur ..Tones, and J. R. Young, Trustees of St.
Luke's Baptist Church; and S. E. Campbell may be made
parties defendant to this bill and required to answer its allegations, but not under oath, answer under oath being hereby
waived; that the will of the said Norman Bowers, deceased,
may be construed; that the absolute fee simple title of your
complainant to the said tract of land of 73 2/5 acres may be
quieted and established; that the Court may declare and decree that neither the said three churches nor their trustees
have any right, claim, or interest in or to said land; that the
said S. E. Campbell may be required to account to your complainant for all the rents and profits collected by him therefrom, and to pay over to your said complainant such rents
and profits; and that your complainant may have all such
other, furtl1er, and general relief in the premises as to equity
may seem meet and the nature of his case may require.
And your co1nplainant will ever pray, etc.
JOHN B. WILSON, Complainant,
By CH.AS. J. FAULKNER,
His Counsel.
EXHIBIT ".A" NORMAN BOWERS' WILL.
page 5}

Chase City, Virginia
May 22, 1924.

I, Norman Bowers, of the County of Meckenburg, State of
Virginia, being of sound mind and disposin~ menory do make
this my last ill and testament; hereby revoking any other wills
previously made.
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1.
I direct that all my just debts, including furneral expenses,
shall be paid.
2.

I give to my Dauguter, Lucy Wilson, all of my personal
property, out of these fund, however, her two children, Sarah
Wilson and Thomas Wilson, are each to receive from her when
they attain the age of twenty five years, the sum of $500.00.

3.
My real property I give, devise and bequeath in the following uianner: 1\:Iy home, with thirty acres of land, I give to
Sarah Burwell during her life time, and at her death direct
that this property shall go to my Grand-Daughter, Sarah Wilson.
The Balance of my home tract, excepting twenty acres hereinafter mentioned, I give to my Daughter, Lucy Wilson, during her life and at her death to my Grand-Son Thomas Wilson (this being approximately eighty acres).
.
The twenty acres above mentioned I give to Nelia Young
during her life time, and at her death to Lucy Wilson, if she
(Lucy Wilson) is living, if not to her heirs Sarah Wilson and
Thomas Wilson. This is the land lying· North, and opposite
C. N. Howerton's Home between Cox Road and Boydton Road.
My Old Home Tract, being three hundred and thirty
pag·e 6 ~ acres more or less, I wish sold and the proceeds
.
given to my daughter Lucy Wilson for the benefit of
herself and Children as she sees fit.

4.
I hereby authorize and ·empower my executors hereinafter
named to sell the above mentioned property.

5.

~I

It is my wish that the real property coming to my Daughter Lucy Wilson, or to my grand children mentioned shall revert indefinitely to their heirs (being my descendants) Should
however there be no direct heirs, then I direct that the propert~ to the benefit of the three fillowing churches in like
amonnts, i.e. Old Liberty Church, St. Matthews.-Church and
St. Lukefs Church.
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6.
I hereby appoi~t The Peoples Bank & Trust Company of
Chase City, Va. as my Executor to this will, with full power
and authority to execute the same according to its true and
intended meaning. In witness whereof I hereunto subscribe
my name and affix my seal to this my last 'vill and testament,
which is written without any interlineation or erasure, on one
sheet of paper, this 22nd day of ~iay, 1924.
his ·
x BOWERS
mark

.NOR~IA.N

(Seal)

Witnesses
W.H.BERKLEY}
R. N. COLLINS

Probated July 15th, 1924
Will Book 29 p. 68

page 7 } DECREE ENTERE·D OCTOBER 25, 1935.
This day the defendants R. B. Cliborne, J. F. Norwood, LeRoy Jones, J. M. Jeffress, A. F. lVIoore, Trustees of Liberty
Baptist Church; A. E. Smith, S. L. Dean, C. H. Burwell, Junius Findley, and Robert Hester, Trustees of St. Matthew's
Baptist Church; Willie Winckler, A. S. White, P. L. White,
Arthur Jones and J. R. Young, Trustees of St. Luke's Baptist Church, tendered their answer to the plaintiff's bill of complaint and asked leave to file the same, which is hereby granted
and the answer aooordingly filed.
ANSWER FILED OCTOBER 25, 1935.
To Honorable N. S. Turnbull, Jr., Judge of said Court:
Your respondents, R. B. Cliborne, J. F. Norwood, LeRoy
Jones, .J. lVI. Jeffress, A.. F. :1\{oore, Trustees of Liberty Baptist Church; A. E. Smith, S. L. Deal, C. H. Burwell, Junius
Findley, and Robert Hester, Trustees of St. Matthew's Baptist Church; and Willie Winckler, A. S. White, P. L. White,
Arthur Jones and J. H. Young, Trustees of St. Luke's Baptist Church, for answer to a bill filed against them and another
in the above styled cause, answer and say:
1. These respondents deny that the plaintiff is the owner
and occupant of the real estate mentioned in the bill and that
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he derived it or took possession in the manner therein set
forth.
2. These respondents are advised that the plaintiff is correct in. stating that the land merttion~d is a part of the land&
formerly owned by Norman Bowel's and that he departed this
life in. the year 1924.
3. These respondents deny that the plaintiff derived from
J oh~ Thomas Wils(Jn any title· to the real estate formerly belonging to N ornlali Bowers. They are advised that Lucy wn.
son mentioned was the illegitimate daughter of the
page 8 ~ said Norma~ Bowers; that there was considerable
ill feelih~ and enmity between the said Norman Bowers and the plainttff, John Wilson, and one of the chief objects the testator had in mind in incorporating the fifth paragraph in his will was to defeat the plaintiff from rEJtleivirtg
any of his real estate. That the said test~tor was ignorant
of the preparatiotl and construction of wHls and bad Iio one
learned in such matters to assist him in preparing this olie.
However, it was his intention, as stated in his said will and
often expressed by hitn, that in the event of a situation arising as set out in the bill, it was his desire for these respondents to receive all of tlie real estate now claimed by the plaintiff; and that these respondents have a good fee simple title
t_o the aforesaid land by virtue of the said will of Norman
Bowersi
4. These respondents are advised that .they are the fee simple own~rs o£ said land by virtue of the provisions o£ the
will of Norman Bowers as aforesaid afid that the bill correctly
sets forth their ntuneEJ as trustees as thereirt mentioned.
5. These respondents detly that_ the pl~intiff is entitled
to the funds in the hands of S. E. Campbell as set out in the
bill, and that they being the oWfiers of said real ~state, they
are enti tied .to said funds, being derived from the rents therefrom.
6. Thes~ respondents deny that t~eir assertions of ownership is a cloud upon the title o£ said property, but on the contt•(tr~ the assertions of the plaitltiir is a cloud upon their rightful title .
Wherefore. these respondents join in the prayer o£ the bill

for a construction of the will of Norman Bowers, deceased, and
pray that their. absolute fee shnple title in the land therein

mentioned n1ay be quieted and established; and that the Court
may declar.e and qe9ree t~~t _tJ.te saJd J ~hn ·B. Wilson has 1!-o
·
rtghts, cla1tns ()r Interest In sa1d land; that the sru.d
page 9 ~ S. E. Campbell may be required to account to your
l!esp;ond:ents for all the rents and proceeds collected
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by him therefrom and pay over the same to them and that re..
spondents may have such other and further and general relief
as the nature of their case may require.
Respectfully submitted,
R. B. CLtBORNE,

F.~ _NORWOOD,
~e~OY ~QNES,

;J.

J. M· J"~FF~ESS,

__ A. F.

~QORE,

Truste_es

q~

_

Liberty Baptist Ohureh;

A. E. SMITH,
S.
- L.- bEAN
.
'

o.. H.._BU~WE~,
JUNIUS FINDLEY, and
.

.

•·

--

.
R9BER'r HESTER; . Trustees o£ §t. _Matthew.'s Baptist Chureh;
W.AILLI:EJHI
...WI~OKLER~

.s.w-

T~

P. L. WRIT~!

~T~tJ~~JO.NES,

and

J. R. YOUNG, _
..
Trustees of St. Luke ~s Baptist Church.

Re~pondents.

HUTCHESON & HUTCHESON, Counsel.
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~

.

By

Counsal.

MOTION TO STRIKE ANSWER FILED OCT.
31, 19~5.

_ The co~plainant, by Counsal, l)loves the Court to st!ike out
Pata-·raph 3 of the Answer o£ the Chur~h Trustees Defendants Kled in this sult; and for grounds or such motion states
1. _T~aJ sald paragraph is not respohsive to the allegations
of the bill.

2. That the allegations therein contained are irr919vant and
; immaterial to the issues involved in thie~ suit.

_ 3. That the

la~g~a~e o~

the _Will_of _Norman

Bower~, the.

construction of which 1s to be detenn.ined in this suitt and particularly those pfirtiorts of said will which aftoot tlio title to
the real estat~ involved in this suit, is plain and &ear
and not affected by any _patent or iat~nt ambiguityt and that
therefore no evldene~ dehor~ th~ will, upon wlii~h tho allegations of said paragraph purport to be 1Jredlnted, if such ~vi
dence exists, is admissible.

48

Supreme Court of Appeals of Virginia.
4.. That the allegations of said paragraph are based upon
as a defense to this suit.

matters.~proper

CHAS. J. FAULKNER,
Counsel for Complainant.
DECREE ENTERED OCTOBER 31, 1935.
This cause, which has been regularly matured and set for
hearing in the Office at R.ules, came on this day to be heard
on the process returned executed as to the defendants, on the
bill of complaint and exhibits filed therewith, on the answer
of the defendants filed at this Term of Court, and on the written motion of the complainant, this day presented, filed, and
made, to. strike Paragraph (3) of the answer of the Church
Trustees, Defendants: and was argued by Counsel.
page 11 ~ On consideration whereof the Court, being of the
opinion that the language of the will of Norman
Bowers, filed as ~xhibit A with the bill, is plain and clear and
without am.bignity, and that no evidence dehors the will is necessai-y to aid in its interpretation and construction, doth sustain the motion of the complainant to strike such portions of
Paragraph (3) of the answer as are predicated upon evidence dehors the will .
.And the Court here notes the defendant Church Trustees
except to the above ruling.
DECREE ENTERED NOVEMBER '19, 1935.
This cause came on this day to be again heard on the papers formerly read; and was argued by counsel.
·
On consideration whereof the Court, having maturely considered the allegations of the bill, the will of Norman Bowers _filed as Exhibit" A" with said bill, the answer of the ·defendant Trustees as amended by decree entered at a previous
· day of this term, and the argument of counsel, is of the opinion and doth so decide and declare that John B. Wilson, the
· complainant, has a good fee simple title to the tract of land
of 73 2/5 acres; more or less, in the bill and proceedings
· mentioned, and is entitled to receive the net rents and profits
therefrom for the year 1934 now in the hands of S. E. Camp. bell, and is further entitled to receive the net rents and profits
therefrom for the year 1935 now in the hands of or to be collected by the said S. E. Campbell, after an allowance of 10%
. to the said S. E. Campbell on the gross amount of the rents so
uollected by him. Therefore, the Court doth direct the said
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·S. E. Campbell to pay the said net rents now in his
page 12 } hands, less the 10% allowance to him, to Chas. J.,
1Faulkner, Attorney for the said John B. Wilson,
after paying to G. A. Mullins and Irby Turnbull, attorneys
fon the said S. E. Campbell, the sum of $50.00, for services
rendered.
And the defendant Church Trustees, by counsel, having indicated their intention to appeal from this decree, the judgment of the Court as set forth in this decree is suspended
for a period of ninety days from this date.
I, N. G. Hutcheson, Clerk of the Circuit Court of Mecklenburg County, Virginia, hereby certify that the foregoing is a
true transcript of the record in the case of John B. Wilson v.
Trustees of Liberty Baptist Church & others, and that notice
in obedience to Section 6339, Code of Virginia, has been duly
given to opposing counsel of application for this transcript.
Given under my hand this 11th day of December, 1935..
N. G. HUTCHESON, Clerk.

A Copy-Teste:
M. B. WATTS, C. C.
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