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Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 2352
B. F. WILLIAMS AND OTHERS,
Plaintiffs in Error,

ve.rsus
CITY OF RICHMOND, A MUNICIPAL CORPORATION, Defendant in Error.
·

PETITION FOR A WRIT OF ERROR.

To the Honorable Judges of the Supreme Court of Appeals of ·
Virginia:
.
Your petitioners, B. F. Williams, Morris Silberman, Rich·
mond Dental _Laboratory, Incorporated, Howard McD. McCue, Madison M. Jones, F. E. Highland, George L. Elliott,
Victor A. Oowardin, and Carl M. Bergh, respectfully represent unto your Honors that they are aggrieved by an order
of the Law and Equity Court of the City of Richmond, Part
II, entered on, to-wit, the 19th day of April, 1940, in those
nine separate causes therein pending wherein B. F. Williams
and the others were applicants for the correction of certain
alleged erroneous assessments of City Licenses against ·Wm
and them, and the City of Richmond, a municipal corporation, was defendant.
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•STATEMENT OF FACTS.

From the transcript of the record which is presented herewith it appears that nine petitioners, including B. F. Williams, conformably to section 414 of the Tax Code, filed in
the Clerk's office of the Law and Equity Court of the City
of Richmond, Part II, their nine separate petitions for the
correction of alleged erroneous assessments of City Licenses
made against them on the 5th day of July, 1939, under section
166 of the City License Law.
Each petitioner is engaged in the operation of a dental
laboratory in the City of Richmond. In said laboratory he
puts together dental appliances, known as plates or replacements, upon the order of a registered dentist.
It appears that many dentists do not particularly care to
handle the mechanical side of dentistry, and for that reason
when he has determined upon the type of restorative appliance he desires, he '' farms out'' the mechanical work of
manufacture to a dental laboratory-the final fitting, etc.,
being done by the dentist because under the State Dental
Laws the laboratory can have no contact with the patient
at any stage of the process. (Va. Code 1640.)
There is no State license assessed against these laboratories
and, until 1939, no City license was assessed. They do, however, pay a State tax upon their capital and intangibles as
provided by section 73 of the Tax Code, and the local tax
upon tangible property.
*From the record it will appear that the petitions were
4* filed for the purpose of correcting an annual assessment
of $50.00, together with penalty and interest, for each
of the years 1936, 1937, 1938, 1939. It further appears that
no State or City license had ever been assessed against the
said petitioners for any of the aforesaid years until on July
5th, 1939, when an assessment was made by the City for the
current year and for three years prior thereto, to which
assessment was tacked penalty and interest as though the
account was delinquent when the assessment was made.
In each instance in the petition for correction it was asserted that the applicant was not wilfully delinquent, that he
had never been assessed, and that the City had not created
a license tax applicable to him, and that he was already assessed under seetion 73 of the Tax Code.
In each instance the City, in its answer, admitted that the
applicant had never been assessed until the blanket four year
assessment was made, and that he had not wilfully neglected
to pay his license. By consent all cases were consolidated,
~he matter was heard in open Court, the City offered no evi-
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dence, and the learned Trial Court found that each applicant had not wilfully neglected to pay his tax, but, on the contrary, had endeavored to ascertain if there was any tax assessable against him. The Court, nevertheless, ruled that the
license tax itself, as provided by section 166 of the License
Code, was proper and should be paid, but that penalties and
interest were improper and should not be assessable except
from the actual date of the blanket assessment.

*:ASSIGNMENT OF ERROR NO. 1.
Your petitioners assign as error the action of the Trial
Court in overruling petitioners' exception to the judgment
of the Court because the Court failed to hold section 166
of the City License Code void. .

ARGUMENT.
The questions in issue narrow themselves to two. Does
section 166 of the City License Code conform to the constitutional and charter requirements and, assuming that it
does, does the segregation statute permit the City to levy
a license tax when these men are properly taxable under
section 73 of the Tax Code Y
The pertinent sections of the City License Code are these:

CONCERNING THE ASSESSMENT OF LICENSES.
4. There shall be levied and collected for the calendar year
1931 and each calendar year thereafter, the following license
taxes, to-wit:

166. LICENSE TAX "'WHERE NONE PRESCRIBED.Any person, firm, association, parbJership or corporation
engaged in any business, occupation or profession in the ·city
of R.ichmond for which no specific license tax is levied in
this chapter shall pay a license tax of $50.00 per annum. Not
prorated.

*

*

182. PENALTY FOR FAILURE TO OBTAIN LICENSE.
-Any person, firm or corporation, who shall prosecute any
trade, business, occitpation or profession in the City of Richmond without a license *' * * shall be liable to a fine of not
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less than five nor more than twenty-five dollars for each· day
such trade, business, occupation or profession is conducted
. without a license, * ~ •
There are three grounds for the contention of the applicants that *the license tax is void and inapplicable.
6"
Harking back to the power of the City to levy a license
tax, we first search the Charter of the City granted it by
the Legislature. The municipal corporation being a creation
of the State Legislature, it could po$sess no greater powers
than did its creator, the Legislature.
In tha.t Charter, there appear 3 sections which establish
and limit the tax power of the City. Sections 61 and 62
cover the raising of revenue and 112 the Tax Segregation Act.
Section 61 is the general revenue enactment, but it is followed
immeqiately by section '62, which specifically mentions·
licenses. In that section 62, certain occupations are made
the subject of a license tax, and there the City is authorized
to license '' all other busine~s which cannot, in the opinion
of the Council, be reached by the ad val,orem system under
the_preceding section''.
61. For the execution of its powers and duties the City
Council may raise annually, by taxes and assessments in said
city, such sums of money as they shall deem necessary to
defray the expenses of the same, and in sueh manner as they
shall deem ex.pedient, in accordance with the laws of this
State and of the United States, and may, by curative ordinance, ratify and confirm irregular assessments and levies of
taxes heretofore or hereafter made, and the acts of all ministerial officers in connection therewith, and any such ordinance
heretofore passed is hereby validated and confirmed.
62. The City Council may g·rant or refuse licenses, and
in the event of the refusal to grant any license, may prohibit
the conduct of business without such a lic~nse, and may require taxes to be paid on such licenses, to auctioneers, to
public theatricals or other performances or shows ; to keepers
of billiard tables, tenpin alleys and pistol galleries; to hawkers
and peddlers in the city; or persons to sell goods by sample
therein; to· agents for the sale or renting of real estate; to
commission merchants, *and all other business which can7• not, in the opinion of the Council, be reached by the ad
valorem system under the preceding section; provided, the
Council shall, in addition, be expressly authorized and em·powered to regulate the sale at auction of jewelry * * * authorized to impose such fines and penalties. as it may deem
proper.
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In addition, section 112 of the City Charter provides that
nothing therein shall be contra to the segregation statutea.;
of the State..
112. ,a: w ~· provided, that nothing contaiil.ed in this act shall
alter in any respect any general law segregating subjects of
taxation to the State, • * •
Pursuant to its authority, the City established a license codesetting up some 160 license subjects, most of which are on the
ad v·alorem system or percentage of gross income. Then a
blanket grab-all clause is attached to the license bill-is numbered #166 and provides that any person engaging in any
business, occupation or profession not specifically taxed_ shall
pay an annual license of $50.00, which is not prorated.
Can anyone say that the City Council has deliberated and
weighed and brought the majesty of its deliberations to this
blanket grab-all section? Nowhere does it appear that they
have expressed an opinion tha.t the business of these petitioners could not be reached by the ad valorem system. The
Charter permits them to levy a license tax upon all ''business''
-not any and all business, occupation or profession, as the
City has done. Automatically under that law every person in
the City of Richmond engaging in OJny occupation, be it
8* ever so humble, is *indebted to the City in the sum of
$50.00, and may be fined for his failure to pay. Shall the .
street urchin who blacks your boots to earn perhaps a dollar
a week or the itinerant handy man who mows your lawn for
50 cents be required to pay $50.00? This learned Court has
already stated its opinion to the contrary when, in CarpP-1 v..
Richmond, 162 Va. 833, 175 S. E. 316, 319, it stated, albeit
obiter dicta: '' A license·has never been required for the sale of '
every conceivable article.''
If, then, not every business or every sale is taxable, who,
then, is to be the judge Y Surely, the City Council, if we follow
the Charter and the Constitution. Most assuredly the City
license inspector if we are realistic. It is he alone who says
whether or not a business or occupation or profession is ta.xable. One may pay-another may go scot free and who shall
know who shall pay-because under section 166 everyone
is liable. Where in the scale of values will he stop? Will the
license inspector make a shine-boy pay, or a charitable barter
exchange or a dental laboratory? Somewhe1·e in the scale he
will strike a balance and determine that all t11ose above the
meaian line will pay-those below it will not pay. That is not
a ministerial function carrying out the expreised will of the
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City Council, but it may be a mere whim, a caprice on his
part.
Strictly speaking, these men are craftsmen applying manual
skill to prepare a dental appliance which a registered dentist
has prescribed and partially prepared. They are the good
right arm of the dental profession. As provided by the Dental
Laws of the State (Code 1640), they can have no contact with
the geri~ral public, but must deal solely with and operate
through tl1e registered dentist. Surely theirs is not a b1tsi1iess. •yet surely just as readily as can a dentist be taxed
9* on the ad valorem, system, as he is (License Section 93),
so can a laboratory operator or mechanic be thus taxed
because he uses the same raw materials, the same techniques
and patronizes the same supply houses.
Assuming, but not conceding, that the segregation statutes
would not protect these men from the imposition of any license
tax, then these applicants challenge the constitutionality of
section 166 of the City License Code, which provides that any
person engaging in any business, occupation or profession
which is not specifically taxed by that license code shall pay
a blanket $50.00 license regardless of the grandeur or insig.
nificance of his ''business" or the volume thereof.
The existence of these laboratories is recognized by the
Dental Law of the State. They work not for the general pub~
lie (R., p. 30; p. 44; p. 60). Should they be classed any differently than the carpenter who carries his 0,1m tools to work
for a general contractor or a :fisherman who carries his nets
when reporting to the fishing fleet?
In a somewhat similar situation in a neighboring state on an
appeal from a conviction for violating the N. C. statute relating to plumbing contractors, where the appellant had made
repairs to an existing system, that Court recently said :
"There can be little, if any, justification for invoking the
extraordinary force of the police power and its Siamese-twin,
the criminal authority of the State, against a skilled practical
workman seeking ta earn an honest livelihood in the only
trade which he has mastered. W c may not give to an act of
the Legislature a meaning which would be so restrictive of
personal liberty unless the language thereof *is clear
10*' and explicit and it permits of no other reasonable interpretation.
.
''While the trade of plumbing contractor, which actively and
directly affects the public health and safety, may, perha_ps,
invoke the aid of the police power to establish a better regulated and mor~ satisfactorily conducted business, to extend
the terms of the Act to include those who make incidental re-
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pairs and replacements and whose necessary qualifications
consist more largely of skill of the hands rather than of technical training of the mind, would cast in serious doubt the constitutionality of the Act as an unwarranted use of the police
power.''
St'ate v. Mitchell (N. C.), 7 S. E. (2d) 567, 570.

Under section 170 of the Virginia Constitution, the ueneral
Assembly may levy a license tax upon any business which cannot be reached by the ad valore111, system:
The General Assembly *' * * , may levy a license tax upon
any business which cannot be reached by the ad valorem system. Constitution 170.
yet the City which derives its just powers from the Legislature, has arbitrarily levied a tax of $50.00 on these petitioners
without giving them an opportunity to demonstrate whether
or not their business can be reached by the ad val,ormn system and without itself having determined whether or not they
can be so reached.
The city attorney introduced no evidence at all-simply relied upon the bare license statute.
'' and all other business which cannot be reached by the ad
valor em system.'' And the same power may be delegated by
the general assembly to a municipal corporation. It is under
this general clause that the legislature, or a municipal corporation, in laying taxes, is warranted to depart from the
ad valorem, principle, when the business cannot be reached by
it. But, if it can, the tax must be assessed upon that principle.

*

•

*

*

11 *

*''But this is claimed also to be a tax on the business;
but if it is, the constitution requires that it shall be assessed upon the ad valoreni system, unless it cannot be reached
upon the ad valorem principle. And it would seem to be perfectly practicable to have graduated the tax upon the monthly
purchases of leaf tobacco upon the ad valoreni principle.''

Town of Danville v. Shelton, 76 Va. 325, 336.
It is submitted that the words in the Charter (section 62),
"in the opinion of the Council", are surplusage and ultra vires
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and a grant beyond the power of the Legislature to make in
the City Charter because the Constitution itself (section 170)
does not permit any "opinion of Council", but establishes as
the test that fact: whether or not it can be taxable on the
ad valorem system. In other words, that is a condition precedent before any specific tax can be levied. The normal tax
must be on an ad valorem basis. 1Vhen it has actuallv been
determined that there cannot be an ad valorem asses"'sment,
then a specific. levy or license is permitted-and only then.
The City License Code has said any business not hereinbefore mentioned shall pay a specific tax of $50.00. There is
no adjudication by the City Council that all businesses in
the City of Richmond-new enterprises as well as worka-day pursuits-are so involved and complex that they cannot
be worked on an ad valorem basis. Surely, and specifically
as applied to these cases, these petitioners keep books-their
volume and their income is readily ascertainable and they
are entitled to be heard by the Council upon the quantum
.
of tax to which they are subject.
This Court, in Armour v. Richniond, held that the City must
designate the subject of the tax, and could not delegate its
powers to anyone else :
*'''The ordinance first specifies 15 occupations, each of
which is to be taxed for the privilege of prosecuting such
business, and then adds :

11

··And such other business as cannot, in the opinion of the
committee on finance, be reached by the ad valorem system.''
:.." would seem clear that in the imposition of a special occupation license tax, the designation of the sub.feet of the
tax and the object upon which it is to operate are both essential to the complete exercise of the power.· Therefore, the absence of either would, per se, render the legislative act incomplete and inoperative. If that be true, it follows that further action must be taken to vitalize the incomplete act, and
such action necessarily must emanate from a legislative and
not an administrative source. Proprio vigore, the ordinance
does not impose a special occupation license tax on, other bu.sinesses, but only on such other businesses as the committee
on finance may be of opinion cannot be reached by the ad
valorem system.
The City Attorney in his b~..ief says:
"2. While it is true that some legislative body must determine whetl1er a business can be reached by the ad valorem
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system, yet that does not mean that the legislative body may
not prescribe by suitable terms the character and kind of ·
a business which is to be taxed.''
That admission, if sound, and we think it is sound, is conclusive of this case, since it is not pretended that any legis- lative body has ever determined that the business of the plaintiff in error cannot be reached by the ad valorem system.
* ~ :1: by the ad va,lorem system; and whether it can or cannot be so reached, is primarily a qitestion for the Legislature
to determine, and its decision will not be disturbed by the
courts * • ~· .
In the cases of Ould and Carrington v. Myers, 23 Grat.
(64 Va.) 383, and Bradley v. Richmond, su.pra, the ordinances
enumerated the occ1.ipations to be taxed.

*

•

"We are of the opinion that the council of the city of.
*Richmond was withou.t' authority to delegate to the
1.3e: :finance committee the discretion to determine whether
an wndesignated business could or could not be reached
by the ad valorem system; and that the special occupation tax
imposed upon the plaintiff in error by virtue of such unlawful delegation is illegal ood 11,nenforceable. This view is decisive
of the case, and renders the consideration of the remaining
assignments of error unneeessary."H
·.
.

Armour~ Co. v. City of Richmond, 118 Va. 217; 87 S. E.
609, 610.

The City in failing to introduce any evidence that affirmative action had been taken by the Council to determine whether
or not this business is capable of assessment under the ad
valor em plan has failed in its proof. There can be no valid
levy until the condition precedent is satisfied-that the Council
has weighed and determined that this business or business
of this general class cannot be reached by the ad valorem
system. Had they weighed and so determined, then the Court
would not interfere with their deliberations, but where. they
have not delib~rated, then these petitioners are entitled to
their day in Court to be heard.
In a Jersey case where, the City Council was authorized to
operi a public street on petition of one-sixth of the land owners,
or, if, in·the opinion of the Council, the public good require
it, the Court said :

10
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''We have as much right to assume that the council were
misled as to the proportions of ownership as we have to assume an unexpressed deter1ninatiofl. that the pu,blic good reqi1,ired the new street, and to :find, therefore, support for the
ordinance in section 13 of the act. On a like uncertainty such
an ordinance might resist collateral attack (Methodist Chitrch
v. Baltimore$,:6 Gill 391), but on certiorari we think that jitrisdicti()nal authority must appear in the niwnicipal 'record
14* *orfhe ordinance will fall. None appears in this record.,,
Northern R.R. CIJ. v. E1iglewood, 62 N. J. L. 188, 190, 193..

And our own Court has said:
"The Legislature, or a municipality possessing full powers
of taxation under its charter, must decide primarily whether
a particular business can or cannot be reached by the ad
valorem system; and, with the exercise of their discretion, the
courts may not interfere, except in case of a plain departure
from the constitutional requirement."

-Gordon v. N ewpo·rt News, 102 Va. 649, 652.
"The rule is general and applies to the corporate authorities of all municipal bodies, when the mode in which their
power on any given subject can be exercised is prescribed in
their charter, that mode must be foil owed. The mode in such
cases constitutes tl1e measure of the power. • " * Aside fro1n
the mode designated, there is a wa_nt of all power on the subject. This is too obvious to require argument, and so are all
of the adjudications. Smithy. Stearns, 10 ·wan. 326."
Page v. Belvin,& als., 88 Va. 985, 990.

CLASSIFICATION.

It is" a fundamental of taxation that to be valid, objects of
taxation must be classified with reasonableness.
Here all business is taxed and taxed alike $50.00. The
powers are so broad that tl1e license inspector can wreck any
. small business by being arbitrary and insisting upon a $50.00
license-it is either $50.00 or nothing.
The City Council has not classified these businesses ; there
are some 150 different items taxed; the Council meets frc~
quently; the matter has been brought to the attention of the
Council (R., pp. 30, 42), *but nothing has been done to
15 * classify.
A classification which does not separate but includes

B. F. Williams, et al., v. City of Richmond, etc.

11

any and all in the one blanket classification is unreasonable
and void.
The Trial Court's opinion holds that the power of the Council to tax is supreme, but it fails to note that any power is
limited py the Charter and the Constitution. Section 61 of
the Charter specifically states that the City may raise revenue
"in accordance with the laws of this State", and section 62
permits a specific license when the subject cannot be reached
by the ad valorem, system. In neither of these sections does
the City have the unlimited sovereignty of taxation ascribed
.
to it by the Trial Court.
The Court held that Section 61 was a full authority in the
City to tax. Yet 62, which immediately follows, discusses
licenses and penalties. Had 62 not been included there could
be no fines and penalties, and 62 is the only authority for
a specific license tax since all other are limited to an ad
valorem basis. If the Court relies only on 61, there can be no
specific tax in the instant case and no penalties. Here the
Trial Court has held that the penalty was void because confiscatory, yet upheld the validity of the original tax.
The Court failed to note that the Constitution itself differentiates licenses from ordinary taxation; section 168 of the
Constitution permits taxation, while section 170 permits specific licenses when the former technique ( ad valor em) is not
available.
*The City Charter mus·t be read as a whole. Section
16* 62 was incorporated therein because without it there
could have been no penalty section and there would have
been no specific license section because all taxation is limited
to the ad valorern system unless there be an express grant
of power to tax specifically. That power is granted by section
61 and section 170 of the Constitution, but, as hereinbefore
shown, only when certain conditions have been met, to-wit,
a determination that the subject matter is not capable of being
reached by an ad valore1n levy.
Section 62 amplifies, yet limits 61. With it the right is
granted to license specified occupations and others on a specific
basis. Without section 62 there could be no specific taxes
whatsoever.
Even in Ould & Carrington (23 Gratt. 464), which the
learned Trial Court cites in his opinion, this Court l1as held
that Section 61 was valid "unless its meaning is limited and
circumscribed by what follows".
In determining the intention of the legislative body what
better proof of intent can ,we have than their very words?
Here the finance committee of the City Council discussed the
matter with these applicants and told them that there was
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no tax properly leviable against them and to for get the matter (McCue, R., p. 31). That statement went uncontradicted
as the City introduced no evidence to refute it, and the '' practical construction'' given to the City License Code by the
•
finance committee should carry great weight.
'
*These petitioners contended that they were subject
17* to the arbitrary whim of the license inspector who alone
could state which occupations would pay a license (under
blanket 166), and which could not.
It is respectfully submitted that equal protection of the laws
may be denied by an administrative body as well as by a
legislative body. And whether or not a particular business
should be assessed matters not when the whole section is open
to criticism upon the ground of partiality or favoritism·~for
the operation of the law is left to the discretion or the caprice
of the license inspector.
'' The principle is a plain one,'' says Judge Dillon, '' that the
public powers or trusts devolved by law or charter upon the
council or governing body {of a municipal corporation), to be
exercised by it when and in such a manner as it shall judge
best, cannot be delegated to others." 1 Dill. Mun. Corp. (3d
Ed.), sec. 96. ' '
Beal v. City of Roanoke, 90 Va. 77, 78.

And in another Richmond case we read :
"The test of the validity of a law is not what has been
done, but what 1nay be done under its provisions. As far as
our investigation of the authorities has gone, they are practically unanimous in declaring invalid ordinances of this character as obnoxious to the equality and uniformity clause of
the Constitution.
·
''The power given to them is not confined to their discretion
in the legal sense of that term, but is granted to their mere
will. It is purely arbitrary, and acknowledges neither guidance nor restraint.''
·
·
~

City of Richmo1id v. Model Steam· L(l!Undry, 111 Va. 758; 6~
S. E. 932, 933.

Again in its opinion the Trial Court relies upon section 296
of the Tax Code, which permits cities to levy an additional
tax where the *State has levied a license. It is respect-.
18«c fully submitted that this is a right which cannot contravene the powers and provisions of the Charter of'
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the City of Richmond (Cha;m,bers v. Roan,oke, 114 Va. ·766,
768), nor does_it permit a tax except on the ad valorern, basis~
'' Laws imposing a license or a. ta± are strictly construed,
and whenever there is doubt as to the meaning or scope of
such laws they are construed more strongly against the government and in favor of the citizen.,, Brown v. Commonwealth, 98 Va. 366 ; 36 S. E. 485, 487.
'

Commonwealth v. Virginia Electric~ Power Oo., 159 Ya..
655 ; 167 S. E. 440, 443.

ASSIGNMENT OF ERROR NO. 2.
Your petitioners assign as error the action of the trial court
in overruling petitioners' exception to the judgment of the
Court because the Court failed to hold that the Tax Segregation Statutes protected these men from the imposition of a
license tax.
·
ARGUMENT.
Under the Segregation Act, taxation upon capital invested
was left to the State. S'ection 112 of the City Code provides
"that nothing contained in this Act shall alter in any respect
any general law segregating subjects of taxation to the State''.
That a license for revenue purposes only (as is this section
166) is a taa; is indicated by the ruling by this Court in Chamber v. Higgins, 169 :Va. 345; 193 S. E. 531; 532, ,vherc this
Court cites with approval 17 R. 0. L., p. 478, wherein it is
said:
19*

''Where it is exacted solely for revenue purposes and
'"'its payment gives the right to carry on the business
witl1out any further conditJons, it is a tax."

In Bradley v. Cit'y of Richmond (110 Va. 521), cited by the
Trial Court, the question involved was one of double taxation.
-a constitutional question, decided prior to the Segregation
Act. In the instant case the question is one 9f segregation
of taxation. No claim is here made that a license tax is double
taxation, but the claim is made that the municipality is without authority to tax because the subject of the tax has been
segregated for state taxation only. It is respectfully submitted that this point has not heretofore been before this
Honorable Court for consideration;
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'' By an acl approved March 15, 1915, the General Assembly
of Virginia installed a new system of taxation, under which
the several kinds and classes of property were segregated,,
specifying and determining upon what subiects local taxes
might be levied. .

•
"If, however, tllis interpretation of' the act of March 15,.
1915, were doubtful, the result would be tlie same in this case ;
it being well settled that a tax must be plainly authorized
before the citizen can be charged therewith."

City of Ricwnumd v.. Drewry-Hughes Ca.~ 122 Va. 178; 90
S. E. 635, 636.
"The provisions of the Tax Code of Virginia and of all
tax and revenue statutes shall always be so construed and so
restricted in their application as not to conffict with any of
the provisions of tlle Constitution of the United States or of
the Commonwealth of Virginia, and as if the necessary limitations upon their interpretation had been expressed in each
ca~m. ''
Code 1930, Appendix, p. 2131.

20*

''Producers and manufacturers are ordinarily tax-c'd
upon capital employed and so make np a special class.''

fl. L. Carpel of Riclimond, Ina., v. City of Riclimoml, 162
Va. 8:33; 175 S. E. 316, 319~
Since these men are taxed by the State upon capital employed and other intangibles ·it is respectfully submitted that
the subject of taxation has been removed beyond the powers
of the local authorities to tax.
.

CONCLUSION.
F1of the foregoing reasons the petitioner's pray that they
· may be granted a writ 0£ error from tl1e final order or judgment complained of; that so much of the record may be reviewed a:s may be pertinent; that the said order of April 19,
1940, may be set aside as null, void, and of no effect; and that
this Honorable Court may fully adjudicate the principle in-
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volved in this cause and enter up a final judgment in favor
of the petitioners.
Respectfully submitted,
B. F. WILLIAMS,
MORRIS SILBER,MAN,
RICHMOND DENTAL LABORATORY, INC.,
HOWARD McD. McCUE,
MADISON M. JONES,
F. E. HIGHLAND,
GEORGE L. ELLIOTT,
VICTOR A. COWARDIN,
CARL M. BER.GH,
By Counsel.
LIONEL MOSES,
Counsel.
Mutual Building,
Richmond, Va.
21 *

*Counsel for the petitioners desires to adopt the foregoing petition for a writ of error as his opening brief.

I, Lionel Moses, of Richmond, Va., an attorney at law practicing in the Supreme Court of Appeals, do certify that in my
opinion the judgment complained of in the foregoing petition,
entered on April 19, 1940, ought to be reviewed, and the principles involved in this cause should be adjudicated.
LIONEL MOSES.
Mutual Building,
Richmond, Va.
To: Horace H. Edwards, Esq.,
Attorney for the City of Richmond.
Sir:
The fore going petition for a writ of error will be filed in
the office of the Clerk of the Supreme Court of Appeals at
Richmond, Va.
LIONEL MOSES.
I certify that a copy of the foregoing petition for a writ of
error was delivered to Horace H. Edwards, attorney for the
City of Richmond, defendant, on August 15, 1940.

LIONEL MOSES.
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The undersigned, Horace H. Edwards, attorney of record for the City of Richmond, has hereby aclmowledg·ed receipt
of a copy of the foregoing petition this 15 day of August, 1940.
HORACE H. EDWARDS.
Received August 15, 1940.
M. B. WATTS, Clerk.
September 4, 1940. Writ of error awarded by the Court.
Bond, $500.

M. B. W.
IN THE SUPREME COURT OF APPEALS OF .VIRGINIA
AT RICHMOND.
-B. F. Williams, Plaintiff in Error,

v.
city of Richmond, a municipal corporation, Defendant in
Error.
Morris Silberman, trading as Byrd Dental Laboratory, Plaintiff in Error,

v.

City of Richmond, a municipal corporation, Defendant m
Error.
Richmond Dental Laboratory, Incorporated, Plaintiff m
Error,
v.
City of Richmond, a municipal corporation, Defendant in
. Error.
J!oward McD. McCue, Plaintiff in Error,
v.
City of Richmond, a municipal corporation, Defendant' in
Error.
Madison M. Jones, Plaintiff in Error,
v.
City of Richmond, a municipal corporation, Defendant in
Error.
· F. E. Highland, Plaintiff in Error,
v.
City of Richmond, a municipal corporation, Defendant in
Error.
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George L. Elliott, Plaintiff in Error,
'V.

City of Richmond, a municipal corporation, Defend~t in
Error.
Victor A. Cowardin, Plaintiff in Error,

v.

City of Richmond, a municipal corporation, Defendant in
Error.
Carl M. Bergh, Plaintiff in Error,

v.

City of Richmond, a municipal corporation, Defendant in
Error.
STIPULATION.

It is hereby stipulated and agreed by and between the
parties ·hereto, by their respective counsel, that, if ~ writ of
error is awarded, the Clerk of this Court shall include in
the printed record the petition for a writ of error- and the
transcript of record filed therewith by B. F. Williams, but he
shall not print any of the eight other transcripts ·of record
presented with the petition of B. F. William~ and the saidprinted record of B. F. Williams shall be considered in all re..:
spects as though nine separate petitions ,and transcripts had
been printed.
It is further stipulated that each of the saJ_cl eight other
transcripts are the same as the petition and transcript in the
Williams' case, except that the taxpayers a.re different and the
amount of taxes and _the years involved may be different, all
of which, however, is set forth in the transcript of the Williams case.
It is further stipulated that the record as above provided
for shall be considered by the Supreme Court of Appeals as
though the entire record in each case had been copied and
that the decision of the Supreme Court of Appeals upon the
record so made up shall be applicable to each and every case
as though the entire record had been copied.
LIONEL MOSES,
Counsel for Nine Petitioners.
HORACE H. EDWARDS,
Counsel for City of Richmond.
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RECORD
VIRGINIA:
Pleas before the Honorable Fran1{ T. Sutton, Jr., Judge
of the Law and Equity Court of the City of Richmond, Part
Two, held for the said City at the Courtroom thereof in the
City Hall on the 18th day of June, 1940.
Be it remembered that heretofore, to-wit: At a Law and
Equity Court of the City of Richmond, Part Two, held the 6th
day of December, 1939: Came B. F. Williams by his attorney
and :filed herein an application for correction of err.oneous assessments of city license against the City of Richmond, which
application, by way of petition is in the words and figures following, to-wit:
Virginia.:
In the La.w and Equity Court of the City of Richmond,
Part Two ..

B. F. Williams, Petitioner,
11.

City of Richmond, a municipal corporation, DefendanL
To the Honorable Frank T. Sutton, Jr., Judge:
Your petitioner, B. F. Williams, in accordance with the provisions 0£ Section 414 of the Trix Code of Virginia, hereby
makes application for relief against an erroneous assessment
of !1- city license against him, and in supp9rt of said application, represents to the Court as follows:
page 2 ~

1. rhat the petitioner is engaged in business in the
City of Richmond as a dental laboratory making
dental appliances upon the order of licensed dentists, or of
other dental laboratories, and has no dealings with the general
public.
2. That said City of Richmond, now for the first time, has
a_ssessed your petitioner with a city license for four years at
the rate of $50.00 per year plus penalty and interest under the
alieged blanket authol'ity of Section 166 of the City License
Code.
3. That this petitioner has not paid said assessment upon
the ground that 8ection 166 of the City License Code violates
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the Constitution in that it is confiscatory and prohibitory of
business enterprise except at the whim of a license inspector;
and upon the further ground that Section 166 of the City
License Code is vague and indefinite and not uniform in its
application; and further that there is no authority in said city
to levy said license tax because the subject can be reached
by an ad valorem tax; and further that this petitioner is taxed
by the State of Virginia on capital employed in his business.
4. That said erroneous assessment was not caused by the
wilful failure or refusal of this applicant to submit to taxation.
Wherefore your petitioner alleges that he is aggrieved by
. the said assessment and prays that the City Attorney may
be required to defend this application; that an order may be
entered correcting said erroneous assessment and exonerating
your petitioner from paying said license tax.
And your petitioner prays that he may have such other and
further relief in the premises as may be proper.
page 3

B. F. vVILLIAMS,
By Counsel.

~

LIONEL MOSES,
Counsel.
Due and timely service of the foregoing application for the
correction of erroneous assessments is hereby accepted this
6th day of December, 1939.

HENRY R. :MILLER, JR.,
Asst. City ~ttorney, City of Richmond.
And on the same day, to-wit: De;cember 6th, 1939, the following order was entered.
B. F. Williams, Petitioner,
against
City of Richmond, a municipal corporation, Defendant.
This day came B. F. Williams, the applicant, and presented
his petition asking that an erroneous assessment of City
License against him be corrected, and,. by leave of Court, said
petition is ordered filed.
· Now, on motion of said petitioner, it is ordered that said
application be docketed for such further proceedings as may
be had herein.

Supreme Court of Appeals of Virginia.

20

. ANSWER OF THE CITY OF RICHMOND:
Virginia:

In the Law and Equity Court of the Ci~y of Richmond,
Part Two.
page 4

~

B. F. Williams, Petitioner,

v.

City of Richmond, a municipal corporation, Defendant.

ANSWER OF THE CITY OF RICHMOND.
The answer of the City of Richmond to the petition filed
against it in the Law and Equity Court of the City of Richmond, Part Two, by B. F. Williams.
This respondent for answer to said petition, or so much
thereof as it is advised it is material it should answer, answering, says:
1. That the allegations of fact contain~d in paragraph numbered 1 of said petition are true, but this respondent is informed and believes and therefore alleges that this petitioner
was throughout the calendar years 1936, 1937, 1938 and 1939
engaged in the business of operating a dental laboratory in
the City of Richmond and was not engaged in the practice
of the profession of dentistry at any time during· any of said
years.
2. This respondent admits so much of the allegations of
fact contained in paragraph numbered 2 of said petition that
relate to the assessment of the license taxes for the license
tax years 1936, 1937, 1938 and 1939.
3. This -respondent admits the allegations of fact contained
in paragraph numbered 3 of said petition to the effect that the
petitioner has not paid said assessment, but this respondent
is advised that the reasons wl1y this petitioner has not ,paid
said assessments constitute matters of law which this
page 5 ~ respondent is not required to answer.
.
. 4. This respondent admits the allegations of fact
contained in paragraph numbered 4 of said petition.
And now having fully answered, this respondent prays to
be hence dismissed with its own proper costs in its behalf expended.

CITY OF RICHMOND,
By HORACE H. EDWARDS,
City Attorney.
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And at another day, to-wit: At a Law and Equity Court
of the City of Richmond, Part Two, held the 15th day _9f F~bruary, 1940.
This day came again the plaintiff and defendant by counsel and thereupon the defendant by leave-of Court filed here. in an answer in writing to the petition oi the plaintiff and
the evidence and arguments having been heard and the Court
not now being advised of its opinion and judgment to be rendered herein, time is taken to consider thereof.
And at another day, to-wit: At a Law and Equity Court
of the City of Richmond, Part Two, the 19th day of April,
1940; a single order captioned as follows was this day entered.
B. F. Williams, Petitioner,
'V.

City of Richmond, a municipal corporation, Defendant.
Morris Silberman, Trading as Byrd Dental Laboratory, Petitioner,

v..

'City of Richmond, a municipal corporation, Defendant..
page 6 } Richmond Dental Laboratory, Incorporated, ·Petitioner,
.
.
'V.

Cjty of Richmond, a municipal corporation, Detendant:
Howard McD. McCue, Petitioner,

v.

City of Richmond, a municipal corporation, Defendant..
Madison M. Jones, Petitioner,

v.

City of Richmond, a municipal corporation, Defendant.
F. E. Highland, Petitioner,

v.

City of Richmond, a municipal corporation, Defendant.
George L. Elliott, Petitioner,
V.1

City of Richmond, a municipal corporation, Defendanl
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Victor A. Cowardin, Petitioner,.
1}.

City of Richmond, a municipal corporation, Defendant.
and
Carl M. Bergh,, Petitioner,
'(J.

.

City of Richmond, a municipal corporatio~, Defendant.
These matters, heretofore docketed and set for hearing upon
separate petitions filed by each of said petitioners
page 7 against the City of Richmond, came on this day to
be heard, and it is ordered that all of said petitions
be heard together, with the consent of eounsel for all of the
parties, which was accordingly done.
These cases were then heard upon the testimony of witnesses in open court, including the testimony of the Commissioner of the Revenue, the officer who made all of the assessments complained of, and was defended by the City Attorney
and was argued by counsel.
The Court doth certify that from the evidence it finds that
each of' said petitioners was, during tile years in question
with respect to the taxes assessed against each, engaged in
the bnsiness of operating a dental laboratory in the City of
Richmond, for which no specinc Iicense tax was otherwise assessed, and that eacll of said petitioners was assessed on July
5th, 1939, with license faxes for the conduct of said business
as set ont below, no one of which said license taxes has been

r

Name

Taxes
1937
1938
I939
Total
$5(J.d0 $50.00 $50.00 $50.00 $200.00
19:Jff

B. F. WilliamS'
Mdrris Silberman, 'l"rading' as Byrd
Dentol Laboratdry
fi.ichmoncJ Dental Laboratary, Incorpora.tad
.lioward MdD..McCue
Madison M. Janes
I E. Highland
George L. Elliott
Victor A. dowardin
Carl M. Bergh

r

50.00

50.00

50.CJO

50.00

None

50.00

None
50.00
50.00

50.00

50.00

50.00
50.00
50.00
50.00

50.00
50.00
50.00
50.00

50.00

50.00

50.00
50.00

50.00

50.00

None
None
None

None
None
None

50.00

200.00
100.00

200.00

200.00
200.00
100.00
100.00
100.00

The Oottrt doth further certify that from the evidence it
:finds that each of these ta~payers took pains to inquire of the
proper assessing ofticer as to his or its tax liability, and was
informed that there was no such liability.
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For reasons set forth in a. written memorandum
and now made a part of this record tlie Court is
of opinion and doth so adjudge and order that each of said
taxpayers has beeu properly assessed with the principal
amounts of taxes as above, and his or its petition for reliet
from the assessment of taxes as distinguished from penalties
and interest on said taxes, be and the same is hereby denied,
to which action of the Court the said taxpayers, by counsel,
excepted and prayed that their exceptions be noted of record,
which is accordingly done; it is further adjudged and ordered
that no one of these taxpayers is liable for any penalties or
interest with respect to his or its _assessment, except that each
of said assessments bears interest thereon at six per cent
per annum from the date of said assessments, namely: July
5, 1939, until paid, to which action of the Court the said City
of Richmond, by counsel, excepted and prayed that its exceptiqn be noted of record, which is accordingly done.
The Court doth further order that the costs of these proceedings be paid by the petitioners.
(Under the preceding order the following opinions
securely fastened together were received.)

Virginia:
In the Law and Equity Court of the City of Richmond,
Part Two.
B. F. Williams

v.

City of Richmond, a municipal corporation.
MEMORANDUM BY 'rHE COURT.

B. F. Williams applied to the Court for relief and exoneration from the assessment of a license tax of fifty dollars a
year for the year 1939 and the three preceding years. Coupled
with the assessment was the addition of a penalty of five per
cent and interest at six per cent per annum on the amount
from the 15th day of December of the year for which each
tax was assessed.
The petitioner was engaged for these years in business in
the City of Richmond as a dental laboratory-making dental
appliances upon order of licensed dentists. He had on a
previous occasion been to the office of the Commissioner of
Revenue for the City of Richmond and made inquiries as
to what license tax he should pay and was informed by the
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Commissioner that it was not necessary for him to take out a·
· license to do the work he was doing. Some of the
page 10 } others involved in the companion cases had likewise inquired and received the same information,
and this ruling of the Commissioner of Revenue became generally known amongst those engaged in this class of work and
no further efforts were made by them to have themselves assessed with a license tax.
In the latter part of the year 1939, the Commissioner assessed the petitioner with a license tax of fifty dollars for the
year 1939 and a similar sum for the three preceding years and
added five per cent penalty and interest. This assessment
was made under Section 166" of Chapter 10 of the City Code
concerning the levying of taxes. This Section reads as follows:
''166. LICENSE "'\VHERE NONE PRESCRIBED.-Any
person, firm, association, partnership or corporation engaged
in any business, occupation or profession in the City of Richmond for which no specific license tax is levied in this Chapter shall pay a license tax of fifty dollars per annum. Not
prorated."
·
'
In the preceding sections of this Chapter, provision is made
for a license tax on one hundred fifty-five different occupations
or professions.
The petitioner assails the validity of this assessment on the
ground that it is (1) confiscatory and prohibitory of business
enterprise except at the whom of a license inspector, (2) that
it.is vague and indefinite, (3) that it is not uniform in its application, (4) that there is no authority in the City to levy
said license tax because the subject can be reached
page 11 ~ by by an ad valore1n tax, and ( 5) because petitioner
is taxed by the State of Virginia on capital employed in his business. No evidence was offered to show
that this tax was confiscatory and prohibitory of business
enterprise. and counsel, at the oral argument, did not insist
on this ground nor upon the ground that _the ordinance is
vague and indefinite. It was, however, argued that for the
last three reasons assigned, the assessment was invalid and
that the petitioner should be exonerated therefrom. We shall
consider these three objections in the following· order, (1)
the authority of the City to make the assessment, (2) the attack on its uniformity, and (3) because the petitioner is assessed by the State of. Virginia on the capital employed- in
his business:
·
Let it be said ·at the- outset that '' the power of taxation
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operates on all persons and property belonging to the body.
politic", and ''however absolute the right of the- individual
may be, it is still in the nature of that right that it may bear
a portion of the public burden''. While this general power
belongs to the State, the power of a municipality to levy taxes
must be derived from its chapter or the general law. The
Charter of the City of Richmond contains the following provisions:
'' 61.-For the execution of its powers and duties, the City
Council may raise annually, by taxes and assessments in said
City, such sums of money as they shall deem necessary to def ray the expenses of. the same, and in such manner as they
shall deem expedient, in accordance with the laws of this State
and of the United States, and may, by curative ordinance,
ratify and confirm irregular assessments and levies of taxes
hereto£ ore or. hereafter made, and the, acts of all ministerial
officers in connection therewith, and any such ordipage 12 ~ nance heretofore passes is hereby validated and
confirmed. ''
''62.-The City Council may grant or refuse licenses, and
in the event of a refusal to. grant a license, may prohibit the
conduct of business without such a license, and may require
taxes to be paid on such licenses, to auctioneers, to. public
theatricals or other performances or shows; to keepers of
billiard tables, tenpin alleys and pistol galleries; to hawkers_
and peddlers in the City; or persons to sell by sample therein; to agents for the sale or renting of real estate ; to commission merchants, and all other business which cannot in the
opinion of the Council be reached by the ad valorem system
under the preceding section: • *
$

''

There is also a general provision in the Tax Code as follows:
'' Sec. 296.-City- and .toivn licenses.-In addition to the
State tax on any license, the eouncil of a city or to~ may
when anything for whic11 a license is so required is to be done
within the city or town, impose a tax for the privilege of
doing- the same, and require a license to be obtained therefor; * * *' .. "
Pursuant to the above authority, the City adopted the ordinances contained in Chapter 10 of the City Code assessing
various license taxes and concluding with Section 166 quoted
above.
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The language of Section 61 of the Charter quoted above
is not new. It was in the Charter of Richmond as far back
as the year 1871. See Old and Carrington v. City of Richmond, 23 Gratt. 464. In that year, Old and Carrington, lawyers practicing in the City of Riclunond, instituted a proceeding to test ·the constitutionality of an ordinance imposing
a tax on lawyers. The Court, on page 467 of its opinion, after
quoting language similar to Section 61 of the Charter (formerly Section 69) says :
pag·e 13 }

'' This clause confers the general power of taxation, except only as it may be limited by the laws
of the State and of the United States; and includes all powers
and subjects of taxation. And as to the manner of laying
the tax, the Council is invested with full discretion. ·~ * * It
seems to me that this language is broad enough to embrac().
not only a tax on real and personal property, but every other
description of tax which the Council might deem necessary
and proper, unless its meaning is limited and circumscribed
by what follows."

There is nothing in the present Charter of the City of Richmond to limit or circumscribe these broad powers thus construed unless it be contended that t.he language of Section
62 of the Charter does so. It seems to the Court that Section 62, if any.thing·, was intended (although unnecessary) to
enlarge and amplify the powers under Section 61 to enable
the City to reach every <'lass of occupation. When we consider fue object the legislature had in mind in adopting- such
provisions, wer are led to that conclusion. Certainly t.he legislature did not go out of its ,·vay in so vague a manner as
to exempt from license taxes certain occupations. In more
1·ece11t years a similar question aro8e in the case of Norfolk
v. Norfolk Landmark Co., 95 Va. 564, 566. The Council or
tl1e City of Norfolk imposed a one hundred dollar license tax
on every person, firm or corporation in that City engaged
in the publication of a newspaper. Ue:ferring to the claim of
the newspaper that it was not liable to such license tax, the
Court said:
'' In other words, the question presenfod is: Can the City
of Norfolk tax "·hat the State does not tax¥ The legislature ~.an undoubtedly confer power upon a municipality to
tax what is not taxed by the State, and has done so repeatedly,
which would indicate that there is no public policy against
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the grant of such a power. The only question
therefore is: Has the power been conferred npon
the Citv of Norfolk¥
"The language
the Chal'ter material in considering this
question is as follows:

page 14

~

of

" 'For the execution <Jf their powers and duties, the City
Council shall raise, annually, by taxes and assessments, in
said City, such su.ms of money as they shall deem necessary
to defray the expenses of the same and in such manner as
they shall deem expedient in accordance with the Constitu• tion and laws of the State and of the United States, * * *'
'' This lang·uage has been construed by this Court and held
to· confer the general power of taxation, except only as it
mav be limited bv the laws of the State or of the United
States, and to inciude all powers and subjects of taxation.''
( Citing cases.)
Continuing, the Court said:
''When the legislature confers upon a municipality the
genera] power of taxation, it grants all the powers1 possessed
by itself in respect to the imposition of taxes; and the city
can then impose taxes, in its discretion, upon all subjects
within its jurisdiction not withheld from taxation by the
legislature, whether t]wy be taxed by the State or not.''

It is a well recognized rule of construction that after the
grant of a general pow~r, that power will not be circumscribed or limited by subsP-quent language unless tl1e intention to do so is clear and man ifest.
It is plain, then, that the City of Ricl1mond was fully authorized to adopt. an ordinance assessing such license tax a.s
is complaineel of.
It is insisted that this tax is invalid because it lacks uniformity and because the petitioner is taxed by the State of
Virginia on capital emp]oye<l in his business. Both
page 15 ~ <Juestions are disposed of in the case of Bradlei1
v. Richm.ond, 110 Va., pag·c 521. On page 524, th~
' Court Raid:
_

''It is not double taxation to impose a license ta.x on a.
busineRR ancl at the same time tax the capital used by the
ad valor em system. ( Citing cases.)''
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And on page 525, the Court said :
'' The provisions in the Constitution requiring equality and
uniformity of taxation apply only to a direct tax on property, and not to license taxes which do not admit of a tax
strictly equal and unifom1 in the sense contended for. Helfrick's Case, 29 Gratt. 844. ,vhen Sections 168 and 170 of
the Constitution are read together, it is clear that it was
not intended to include a license tax upon a business in any
of the provisions speaking of taxes on property. * *· * In
order to render the classification illegal, the party assailing it must show that the business discriminated against is
precisely the same as that included in the class which is al}P.ged to be favored. Nt)rfollc, e-tc. v. Nor.folk, 105 Va. 139;
:i2 K E. 851. This has not been shown in the present case.''
In Fredericksburg v. Sanitary Grocery Co., 168 Va. 57, 61,
66, an ordinance placing a license tax on chain stores was
attacked, among other reasons, because it "·violated the rule
of uniformity". Commenting on this, the Court said:
'.'In order to render the classi_fication illegal, the party
assailing it must show that the business discriminated against
is precisely the same as that included in the class which is
alleged to b~ favored .. * '1 n,
"Obviously, the burden was upon the plaintiff in error to
show an illegal and cap1·icious classification. So if the
e:rocery company liere thought that its case might have been
strengthened by making it a factual one, it was up to it to
do so. The tax and c.lassifieation complained of stood fortified by the presumption of correctness and legality.''

PEN.ALTIE:S.
In the lattcn· part of the year 1939, the Commissioner of Revenue assessed the petitioner with a
. license tax and at the same time assessed him with
a penalty of five percentum and interest at the rate of six
percentum per annum. This was ~one notwithstanding thP
fact tliat · the petitioner and others similarly situated had
made inquiries as to wlu~t1wr they were asseAsable and had
been informed tha.t they werP. not. The Court do~s not think
nniler these circumstances there shou]d have b!len any penalty
or interest excent intereRt from six months after tl1e date
of assessment. There are two sections of the City Code appag-e 16

~
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parently bearing upon this matter. · Section 167 of Chapter
10, at page 175, reads:

''6MITTED LICEXSE TAXES.-If the commissioner of
the revenue ascertains that any person, firm or corporation
or·property has not been assessed witb the license tax levied
in this Chapter for any license year of the three years last
past or that tJ1e same has been assessed at less than the
law required for any one or more of such yea.rs, or that the
said license taxes for any cause have not been realized, it
shaU be the duty of the commissioner of the 1·evenue or other
assessing officer, to list and assess the same with license taxes
at the rate or rates pr_escribed for that year, adding thereto
a penalty of five pereentmn and interest at the rate of six
percentmn per annum, * * *''
·
And Section 181 of Chapter 10, on pa.ge 1~3- reads in part:
'' ( e) • * • All license taxes assessed under this Chapter
after the first day of each license year and not prorated
shall become due and paya.ble as of the date of assesRment.. _
If such license tax be not prod within thirty days of the
date of the assessment~ there shall be added a penalty of
five percent.um upon the amount of tbe lice1_1se tax assessed
and the collector of taxes shall collect said license tax and
penalty as provided by 1aw."
·
page 17 } '' (f) !I< * * and in aclditton to the penalty herein
preseribed, intel'est on all license taxes assessed
after the first day of each year and not paicl within six months
from the date of assessment, shall be e-harged thereon at the
rate. of six percentum (6%) per annu:m until paid."
The pTovisions of the Code above quoted must-be read tog-ether and the equities of the case considered. As the petitioner had endeavored to have himself assessed and was
turned down by the commisRioner of the, revenue, it would bt'
]iarsh and inequitable to impose on him penalties and inter-·
est without some opportunity to pay when he was assessed fo1·
omitted taxes. T11e Court if of tl1e opinion that when the
Commissioner of Revenue pfoked up these omitted license
t.axes, 110 whoulcl not have assessed the penalty until thirty
davs after the assessment and that interest s)1ould not run
until s1x moutbs from t.he date of the assessment. The Court
is of the opinion, however, that the petitioner and tbosE:'
~imilarly situated are liable for the license tax of fifty dol-
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Jars per annum under the provisions of Section 166 of Chapter 10 of the City Code.
FRANK T. SUTTON, jR.
March 8th, 1940.:
page 18 ~ Virginia :

In the Law and Equity Court of the City of Richmond,
Part Two.

B. .P. ,·Williams
'fl.

City of Richmond

:ME·MORANDU:M BY THE COURT.

On the 8th day of 2\forcih, 1:940, the Court filed a written
memorandum of its views in this case. Due to t11e fact that
.the City Attorney liacl not discussed t.11e question of relief
from penalties, the Court was asked to consider that phase
of the case, further anrl allowed the City Attorney an opportunity to be heard csp~cially on tlmt.
The City Attorney insists that this is a statutory proceeding affording relief only to those who have been erred
against. That position is correct. Tbe assessment that was
made was enoneons so far as it included inseparabJv a
penalty when notlling l1ad been done to incm t.ha.t penalty.
An assessment. for the original amount of the tax ~a.s
proper. The petitioner is not relieved of his just ohliga~ion
to the g·overnment because some official mny Jiave erred. T1mi
is w·eJl settled, and the Court unholds tlie right of the City
to collect the original amount of tbe ta~.
The Tax Code, Section 414,. opens tlle doors of the Court
for relief to anyone ( applying in time) aggrieved by an assessment. It authorizeR the Court to order the assessment
corrected. The Court mav reduce the assessment
nage 19 ~ to what. is prorwr and exonerate the taxpayer from
· ·
the excess, or if paid, may order tl1e excess refunded. In the instnnt ca~e, the ass(lssment of the license
tax, t.b~ imposition of the penalty and the interest were made::
inseparable by the act of the Commissioner. The petitioner
was required to pay too. much, and the Court, under Section
414 of the Tax Code, Jrns anthority to order repa:vment of the
exce~s. In Hetlz v. C01n., 126 Va. 493, it was held that the
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Court lmd power to determine the true amount due. The
Court holds that the true amount due was the original amount
of the license tax. The City Attorney calls the attention of
the Court to Section 62 of the Charter of the Citv of Richmond, which says the Council '' shall be autl10rized · to impose.
such fines and penalties as it may deem proper". This iuvested the City Council with the discretion to irnpoi:::e a
penalty. The authorities nre agreed that this means a reasonable discretion, not an arbitrary one. The Court holds
that it is an arbitrary exercise of discretion to impose a
penalty upon one not at fault.
.
That the petitioner was without fault will appear when we
consider the machinery of nssessing and collecting taxes.
The City ordinance proYided that the Commissioner of tl.te
Revenue shall issue licenses. Chapter 10, Section 178: pagl\
178, of the City Code reads in pa.rt:
'' The Commissioner of R.evenue shall assess all license
taxes prescribed in this Clrnpter * • and he sl1all delive1·
one copy of such assessment to fhe City Comptroller."
$

And in Chapter 10, Section 181, page 181, reads in part:
"It shall be the duty of the Comptroller * * * to charge to
the Collector of City Taxes all license taxes set out in this
Chapter, who sl1all co11ect the same * * *."

page 20 }

So long as the Commissioner of Revenue declined to -issue a license and to forward one copy
to the Comptroller, the Collector of City Taxes was not in a
position to collect nor to receive any payment., and it neces~:trily follows tl1at the petitioner conl<l not pay when no onP.
wns authorized t.o receive. The petitioner, tl1en, was not. in
rlefault. An owlimmce tlrnt impm;ed a pe11alty (if it can be
Ro construed) for failure to pay when there was no one to
whom payment could he made. 'wonkl be an arbitrary exercise of t.l1e taxin!?.' power. The City Council have no m1thority
t() impose penalties except for default.
Jn Rixey's Exor. v. (!nm., 125 Va. 330, it is said:
"Tnx legislation mu8t br practical.''
In

nra,U·P,r ,r.

Radford, 159 Va., at page 899~ it is said:

''Those who conterid that a pemtltv is imnoRed mnst. show
t.bat t.he words of tl1e act cfo:;tin~fly -cover the case.''
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Laws must be construed consis~ently with the purpose for
which they were enacted. '·Rnason is the life of the law."
Penalties are imposed for undue delay-to promote efficient
service-~to prod the slothful-but never to oppress one who
is unable to perform by reason of a vis major.
The City Attorney relies on the case of A.leKia-nder v. Com.,
137 Va. 477. In that case the question of an imposition of a
penalty was not discussed. Tl1at was a suit in equity to enforce payment of taxes· regularly assessed and for which
no relief l1ad been applied for in the statutory manner in ·
time.
Annour <t Co. v. Coin., 115 Va. 312, was relied on. This
was a criminal case in- which Armour & Co. defied
page 21 ~ the Commissioner who contended they should be-,
assessed ·on one basis and they claimed on another. Armour & Co. unde.rtook to do business without a
lic~nse and were fined, and properly so. This is different
from the case of one who has a penalt.y imposed on him for
failing to ·pay although ready and willing but with no officer to receive payment.
The case of Britta-in .& Henry v. Rnbertson, 83 So. 4, was
cited. This was a Mississippi case in which the facts aro
different. The officers of the R.ovcnue Department were willing to assess and receive the taxes, but the taxpayer resisted
and went so far as to test the right in the trial court. ·while
he sustained an honest belief in his non-liability, he always
]1ad the opportunity to pay.
The City Attorney also relies on the case of c,iJy of New
York v. 50B Fifty Avenue Co., 90 Misc. Repts. 277, 153 N.
Y. S. 7. This case haR no bearing on the instant case. There
a penalty was imposed for maintaining: an electric sign without fhst. obtaining a lirensP. The penalty was not imposed
for failure to pay but for maintaining the sign wit.hont a.
license. From considerations of public policy and safety, it
is apparent that the requirement of a license in such case
served a two-fold purpose, first, to see that necessary safety
precautions were ta.ken before a license (permit) was granted,
and second, for revenue purpm;;es. In that case it was not
a question of refusin~ to issue a license but a mere delay
by the officials. and t_he petitioner let his own i~patience
lead him into violating the law. He was fined for maintaining the sig"11.
page 22 ~ The hasis of the Court's decision in relievingthe prtit.ioner of the penalty is that a penalty imposed on an unoffending- citizen, not in default. is confiscatory, and that. ueither tlie City Council nor the State Lcgis-
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lature has the power to authorize the taking of proper,ty under such circumstancr. 8.. The Constitution st.ands in the
way..
The City Council se~ms to have recognized the vice in
Section 167 of Chapter 10 under which the City Attorney
claims a penalty is imposed simultaneously with the assess:ment and without .au opportunity to pay.. By an ordinance
.approved August 17, 19~, Section 167 was amended., and the
i·elevant portion, .as a.mended, reads:
,fh * it shall be the duty of the commissioner of the
revenue or other assessing officer to assess the same with the
proper license uix for the ye.ar or years so omitted: adding
thereto the normal penalty or penalties prescribed by law;
* * *" (Italics supplied.. )
ffli(I

The word ''normal'' is new. To determine what are the
normal penalties prescribed by law, we look to other portions
of the tax ordinance, and nowhere do we find a penalty prescribed without first an ample opportunity to pay. A penalty
wit110ut an opportunity first to pay must be classed as abuormal.
In arriving· at its conclusion, it must be clearly understood
that the Court draws a distinction between cases where the
taxpayer has wilfully or negligently failed to see that he
was properly assessed and a case (like the instant case)
where ]1e has tak~n pains to inquire· of the proper
page 23} assessing officer and bas been advised that he was
not assessahle.

FRANK T. SUTTON, JR.
A.pr. 3rd, 1940.
11ag·e 24} And now at this day to-wit: At a Law and
·
Equity Court of the City of Riclunond, Part Two,
11eld the 18th day of tTune: 194:0, an order captioned as follows was entered.

B. F. Williams, Petitioner

a._qainst
City of Richmond, a mnnicipal corporation, Defendant
l\forrii;; Silberman, trading as Byrd Denta1 Laboratory, Petitioner

a_qainst

City of Richmond, a municipal corporation,. Defendant
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Richmo11cl Dental Laboratory, Incorporated, Petitioner

ana.inst
City of Richmond, a municipal corporation, Defendant
Howard McD .. McCue, Petitioner

again.,t
City of Richmond, a municipal corporation, Defendant
Madison M. Jones, Petitioner
against
City of Ricbmo11d, a municipal corporation, Defendant
F. E. HiglllancT, Petitioner

against
City of Richmond, a municipal eorporation, Defendant

page 25

~

George L. Elliott, Petitioner
a.l]-ainsf

City of Richmond, a municipal corporation, Defendant
Victor A. Cowardin, Petitioner

a,_r1ainst
City of Richmond, a municipal corporation, Defendant

Carl :M. Bergh, Petitioner
arJainst
City of Richmond, a municipal corporation, Defendant
This dav came tile petitioners and the defendant bv counsel
in ·each of tJ1e" a.boYe caseR and tJ1e petitioners presented to
the Court their hill of exceptions, whic11 having; been signecl
and sealed it is ordered tlmt tlley be made a part of the record in each case.
Thereupon came the defendant in eacl1 case, by counscI.
and ·presented to the Conrt its hi1Is of excPption in each of
said eases whicl1 having been signnd and sealed it is ordered
that tl1ey lJe made a pm·t of the record in each case.
The Court certifies that the attornevs for all parties had
reaRonable not.ice in writing that Raid bills would l1e pre-

sented.
page 26 ~ Vir~inia ~
In the Law and Equity Court. 0£ tl1e City of Richmond,

Part Two ..
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B. F. Williams, Petitioner
'l'.

City of Richmond, a municipal corporation, Defendant
Morris Silberman, trading as Byrd Dental Laboratory, Petitioner

v.
City of Richmond, a municipal corporation, Defendant
Hichmond Dental Laboratory, Incorporated, Petitioner

v.
City of Richmond, a municipal corporation, Defendant
Howard McD. McCue, Petitioner
v.
City of Richmond, a municipal corporation, Defendant

Madison M. Jones, Petitioner

v.
City of Richmond, a municipal corporation, Defendant

F .. E. Highland, Petitioner
v.
City of Richmond, a municipal corporation, Defendant

George L. Elliott, Petitioner
v.
City of Richmond, a municipal corporation, Defendant
page 27

~

Victor A. Cowardin, Petitioner
1).

City of Richmond, a municipal corporation, Defendant
Carl M. Bergh, Petitiom")r
'I).

City of Richmond, a municipal corporation, Defendant

Be it remembered tllat on th~ trial of these cases, which
by consent of all parties were tried together before the Court
without a jury, a jury having· been waived, the following evidence was introduced before the Court, which evidence is
contained in a bound volume and is set out on pages from 1
to 46 inclusive, and marked "Evidencc-F. T. S. Jr.", and is
in words and figures as follows:
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page 28

~

HOWARD McDOWELL MoCUE,
one of the complainants, being first duly sworn,
testified as follows :

DIRECT EXAl\fINATION.
Ry Mr. Moses:
Q. ·wm you please state ·your full name?
A. Howard McDowell McCue.
Q. And wher·e do you reside f
A. Residence, 1147 "rest .Aenue.
Q. An:d where is your place -of business T
.A. 301 East Franklin Street.
Q. ·what type of building is 30.1. Ea-st },rankling Street 7
A. It is a professional building. It was the first professional buildin~· built in Richmond. Built in 1911, and has
onlv dentists m it.
Q. ·Has only dentists 1
.A.. Yes.
Q. Mr. McCue, you have been eng·aged in earning your
livelihood in the City of Richmond for the past four years
at least, have you not?
A. Yes, sir.
Q. What is the type of your work?
A. Well, laboratory work. We constmct prosthetic dentistry, which is commonly known to the layman aH
page 29 ~ artificial teeth or bridge work, castfog gold :fillings. In other words, the work that a dentist could
do or used to do in his own laboratory, and it has been passed
on out to we fellows, laboratory men, because we make a
spe-cialty of it. Vve do not come in contact with the public.
It is ag·ainst. the State dental laws for us to deal with the
public. You couldn't bring me a repair job and I couldn't
do it for you at a fee because I would be breaking the State
dental law. "\Ve can't clo that. We are on]y working for the
dental profession, the laboratory. All of our contacts are
with the dental _profession.
Q. All of your contacts are with the dental profession, arPthey not?
A~ Absolutely.
Q. Do some de.ntists have these> men in their own office?
A. Yes, sir.
.
Q. And you said~ I believe, that most dentists are now
specializing on month work and let you do tl1e mechanical
work?
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lI()·Wrtr<l !!fr Dowell M,cCue.
A. That seems to be the trend of the dental profession today.
Q. .All xig·ht1 sir. :Mr. McCue, have you ever been taxed
or notified that you were subject to tax in the City o.f RichmondA. N~ sir.
Q. Let me ask you.A. Not until this last year.
page 30} Q. Not until this last yc~ar? · You do, do you not,
·pay your State tax on the capital employed in your .
business?

A.. Yes, sir~
(~. And on your inventory and al! tJ1at sort of thing, under Section 73 of the Code!
A. Yes.
Q. You .also pay your other City taxes, do you noU
A. Yes.
Q. On your property?
A. Yes, sir.
Q. Now, have you ever presented yourself to inquire
whether there was any tax ag·ainst yon or there could be any
tax ap;ainst you?
A. I have never presentPd myse]f individually, but I did
collectively with four other men, l1efore the Finance Commit~
tee.
Q. The Finance r,ommittee of the City Council of the City
of Richmond-?
A. Yes, sir.
Q. Where was that Committee meeting?
A. Met in the anteroom over here before the Council session went into session.
Q. Who comprised that Committee?
A. My recollection, l\fr. Lee Miller, Mr. Blunt, Mr. tTack
Barton, a.ncl Mr. Henry ·woody.
·
page 31} Q. Did yon tako 11p with tha.t Committee the
question of license for Citv dental laboratories f
A: Do you mind my stating why
went there,
Q. That is all right. - State in your own words-

we

Mr. Miller: If Your Honor please, T object to this line
of testimony as being immaterial. I don't know what the
Tnll"pose is as yet, but tl1e fact that 11e appeared before the
Finance Committee of the Council at some time, it seems
to me, is immaterial to the issues in this case.
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Howard JJl cDowvll Mr:Cite.
The Court: I do not see the materiality of it. However,
he is entitled to make up his record, and I will let him go
on. The Court will d.isregard it if in its opinion later on it
is not relevant or material.
Q. Please state what happem~d at the Council, why you
went, and what happenP.d.
A. l\Ir. Goode, the Commissioner of H,evenue, called me

oYer the 'phone and told me the City Council Ji'inance Committee was considering taxation for the laboratories, and adYised me to lmve a meeting with the •Finance Committee, the
laboratory men, if they saw fit, and give them something to
work on; and so I called l\fr. Elliott and Highland and Mr.
Hagan, and we talked to tl1em, and they told us to go ahead
and forget nbout it, because they clidn 't have any
page 32 ~ place they could tax us, and not to do anything
until we heard from them.
]\fr. :Miller: J object, if Your Honor please, to the entir<>
testimony, and move that it he stricken out.
Mr. Moses : If Your Honor please, the testimony is presented under Clause 4 of the Application. We have to show
that we did not wilfully fail to pay the tax.
The Court: You are pr~senting it solely for that purpose?
l\fr. Moses : Yes, sir.
CH,OSS EXAMINATION.

By M1·. Miller :
Q. Mr. McCue, you have been engaged in the conduct of
your lwsincss as a dental laboratory throughout the rnlendar
years 1936, 1937, U)38 and 1.939, have you not?
A. Yes, sir.
Q. You ~re not engaged in the practice of dentistry?

A. No, sir.

Q. You were not so engaged at any time during those

Years 1

·· A. No, sir.
Q. You were asse$sed with a tax bill amounting to $224.19 J

A. Yes, sir.
png-e 33 ~

Q. "1hich has not been paid?

A. No. sir.
Q.

,vm yon

please state what is the provision
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llowar:l McDnwell JJ:lcC'Ue.
or where is tl1e, provision of the law that forbids you to deal
with the public 1
A. That is in tl1e laws of the State Dental Association.
Q. You mean a provision of the State Dental Association's
regulations 7
A. Yes, sir.
Q. Nothing in the State law?
A. I could not ans,ver that.
Q. You are referring to a re.~lation of your Association l
A. Yes, sir. The State Dental Association.
The Court: How do you arrive at that amount of tax?

It is $50.00 a year.
:Mr. Miller: Fifty dollars a year and penalties and interest, varying in each yHar, and there are four years involved, the total bill heing $224.19.
The Court: I understand there was no assessment until
1939.

M:r. Miller: That is true, sir, but it was for tl1e previous
years last past and then for the current year.
The Court: Did you add penalty for those years that wN·e
not assessed~
pag·e 34 ~ l\Ir. Mi1Je1·: The penalties and interest were
prescribed by Rtatute for each of the years, and
were so assessed against the taxpayer with respect to each
year, five per cent..
The Court: In othe1· words, wlwn they went back of this
year, when there had bn<.m no license assessed, and asse~sed
them for previou~ yea rs, thev added a penalty also 1
l\fr. l\fil1er: Yei;;. sir. The statute prescribes a penalty
of five per cent of t]1e tax for failing- to take out a license
within t]ie ·first 30 days of tho year.
Mr. 1'foses: If Yonr IT onor please, aJl the other cases
are ~:oing to be exact]v on the same line. With the Court's
permission we could bring· them an on at the same time.
~rha.t is all we lrnve to prove bv encl1 individual man, that he
presented hims,M in some different fashion to the proper
authorities.
:\fr. l\filler: Wel1, 110w, I m1derstand the sole purnose of
proving that be present.eel l1imself was to show that thP. taxpayer had not wilfully failed or refused to pay the licens~.
Mr. l\foses: That is rhtht.
Mr. l\filler: I _am willing to admit t1H1t the facts are the
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same in all the eases with the exception of the amounts involved and tl1e vears involved.
page 35 ~ The Court: To the different persons to whom
·
they apply?
Mr. ~filler: Yes, sir..
, The Court: Yon mean whiel1ever persons- .
Mr. Moses: How these men came in contact with the tax
situation.
The Court: ·wen, now, ]\fr. 1\foCue went to the Committee
of the Council. Do vou mean all the others went to the same
Committee?
"
Mr. Moses: No, sir, others have done differently. Those
men whom he mentioned went to the Committee with him,
and others have had different. contacts with the licensing
authorities.
Th~ Court: It may be material as to whom they- went
to. Suppose they went direct to Mr. Goode!
Mr. Miller: If Your Honor ple?ase, if the sole purpose
of such testimony is to show they did not wilfully evade or
refuse to file the proper information, that allegation is admitted in the auswer of the Oity in each case, because it is
so alleged in each of the petitions, in parag-raph 4, which
iF~ in this lang·uage: '' That said erroneous assessment was
not caused by the wilful failure or refusal of thi~ applicant
to submit' to taxation.'' The answer of the Citv in each
ease is, in para.graph 4 of its answer: "This respondent.
admits the a1lcgatio11s· of fact containrcl in Parapage 36 ~ gTaph numbered 4 of said petition.'' So we have
admitted that not one of the assessments was
ca.nse<l by the wilful failure or refusal of the applicant to
submit to taxation.
The Court: Suppose that one of these gentlemen went
t.o Mr. Goo.de and he said he would not iesue any. I think
the question of penalty would he very material there. But
if they go to somebody ,vho has no authority to issue the
licenfte, and be states that, the situation may be different.
]\fr. Miller: I can se(l how there is room for argument
tl1erP-, auil I nm prepared to snhmit Rn argument that penaltie8
would nevertheless apply; hnt I do not· understancl that that
is the. purpose of the examination. I am not willing to admit that thev went to Mr. Goode and told him the facts and
were told th.at t.l1ev w~re not liable for· the tax.
The Conl't: The Court would like to know. If that is not
m~imt. it. is not expressing· any opinion on that, but it would
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B enjamiri, F. Williams . ·
feel it would have to do so if these gentlemen went to Mr.
Goode to ·be .assessed and asked him about it and he said
that no license tax was assessable against them, and then
afterwal".ds applied a penalty.
Mr. Miller: I have no knowledge of any such facts, and
do not know that they exist.
- The Court: I understand that that is what Mr.
page 37 } Moses wants to prove about some of them. I may
be mistaken.
Mr. Moses : That is right. That is the purpose, if Your
Honor please. Shall we proceed with the others Y
The Court: Yes.
Witness stood aside.
page 38}

BENJAMIN F. WILLIAMS,

one of the complainants, being first duly sworn,
testified as follows:
-

DIRECT EXAMINATION.
·By Mr. Moses:

·
Q. Will you please give your full name to·the stenographer!
A. Benjamin F. Williams.
Q. Mr. "Williams, where do you reside f
A. 3509 Midlothian Pike.
.
·Q. And where is your place of business, where you earn
vour livelihood 1
· A. 523 East Grace.
Q. What type of business or place is that t
A. Well, it is just a room there I rent from a dentis1,.
Q. You rent from a dentis_t 1 .
A. Yes, I rent from a dentist.
Q. You heard Mr. McCue state the type of your business;
is that correct?
A. Yes, same kind of business he is in.
,
Q. Now, have you ever made any application to the license
nuthorities. with respect to your license?
A. Yes, when I first started in business, about seven years
ago.
Q. Speak to tl1e Court.
page 39 } .A. I went downstairs, to this room in the co~·
ner. and I asked them did I have to pay any license; I don't know who I talked to down there ; just some·
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Benjamin F. Williams.
body at the window down there; a11d he told me, no, that
there wasn't any license on my business, and he gave me a
paper to ·fill out and told mo I would have to use it to pay
my income tax; he told me something about it-.
By the Court :
Q. 'What. offfoe ~vas that Y
A. In the building here 'l
Q. Yes.
A. It was the tax office down here in that corner.
Q. That corner!
A. Yes, that corner.
Q. ·which floor?
A. On the first floor.
The Court: Go ahead.

By 1\ir. Moses=
Q. :Mr. Williams, that office is in t.lle corner of Tenth and
Broad streets, is it notf
A. Yes, tha.t is right.
Q. Have you ever 11eard anything further in reference to a
tax during those years t
A. Not a thing.
Q. Until 19391
page 40 } A. Until 1939.
Q. ·when you were assessed for 1939 tax, the
tax was already then delinquent, was it not 1
.A. The ta.."( was delinquent, yes, sir.
Q. You were assessed in the second half of the year f
A. Yes.

CROSS EXAMINATION.
By Mr. Miller:
Q. Did you go tbere eacl1 year and tell them what you were.
doingf
A. No, I just went one year. He told meQ. Seven years agoY
A. Yes; he told me it wasn 1t anv license on mv business
a.nd just to forget about it.
..
·
Q. You were assessed with the taxes for 1936, 1937, 1938
and 1939, a~gre~mting $224.19, were rou not.¥
A. That is rig~t..
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F. E. Highlan_d.
Q. That is unpaid l
A. Unpaid.
Q. And you were engaged in the conduct of the business of
a dental laboratory in the City of Richmond throughout each
of those years, were you not!
A. That is right.

Witness stood aside.
page 41 ~

F. E. HIGHLAND,
one of the complainants, being first duly sworn,
testified as follows :
~
DIRECT EXAMINATION.
By Mr. Moses:
Q. Will you please give your full name to the stenographer f
A. F. E. Highland.
The Court: Speak out lo.ud. I have got to hear everything you say. Now, give roe your name.

A. F. E. Highland.
Q. Mr. Highland, where do you live?
2711 Cba.mberlayne Avenue.

A.
Q.
A.
Q.
A.

You O'Yn those premises? Do you own t.ha t property?
.Yes.
·
Where is your place where, you earn your livelihood?
701 Professional Building, Fifth and Franklin.
Q. And what is your business Y
A. Conducting a dental laboratory.
0. What type of building- is the Professional Building at
Fifth and Franklin.?
A. Professional Building.
Q. What type of profession?
A. Dental and medical.
Q. All right, sir. Now, you have heard the prior
page 42 ~ testimony in reference to the t.ype of business, of
,
wliat it. consists. Is that about correct?
A. Yes.
O.. Have Y.on had any contact with the license authorities
in t.l1e Cit.v of Ricl1mond?
A. Well, yes.

44
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F. E. Highland.
Q. Well, please state to the Court in your own words what
that was and when.
A. Well, on different occasions I have-on different oooasions I have had the license representative to stop in my
place of business. In other words, what do you call thosewhat you call thoseQ. Deputy inspectors Y
A. Yes, inspectors, to drop into my place of business, ask
me the nature of my business, tell me, say, "Well, I can't
tax you.'' They were right there and saw exactly what my
business was, and I told them exactly what it was, and they
would tell me that I haven't any tax to pay. That happened
on. more than one occasion in the past years. I also was one,
of the parties with Mr. McCue and Mr. Elliott and Mr. Hagan
who met with the Finance Committee several years ago, and
were told that-The Court: State what you know.

A. What was thaU
The Court: You cannot assume. You tell what
you know.
The Witness: Your Honor, what I mean is,
they told us just to forget it and not do anything until they
heard from u,s. That is the basis of what it was.

page 43

~

Q. Did any of_ those deputy. inspectors inquire as to the
v.olume of your work, as to how much work you were doing?
A. No.
Q. None of them at all?
A. No, not that I recall.
Q. All right, sir. Just let me ask you one thing in reference
to your business. Are you permitted to do any work at all
by yourself, or do work 100 per cent, or must it be with the
supervision and cooperation of the dentist?
A. Must be under the supervision and with the cooperation of the dentist.
Q. .You have no contact with the public whatever?
. A. Not at all, no. All our work must go back to the dentist.
We have no contact with the patient at all, no business relations.
·
Q. And all work comes from the dentist to you? Comes
from the dentist to you Y
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F. E. Highland.

· A. That is right.
Q. And you don't know who the patient is T It is simply a
piece· of work you construct for the dentist?
page 44 } .A... That is right, exa-Otly..

CROSS EXAMINATION..
By Mr. Miller:
Q.. That restriction on your right to conduct that business
is the result of an agreement between yourself and the Dental
Association, is it not, Mr. Hig~land!
A. How is that, please 7

Note : Question read by the· reporter.
A. No, that is the State law of the dentists of the State of
Virg'ini~
Q. You mean of t.he dentists' as"Sociation of the State of
Virginia, do you not?
. A. Yes, that .is the law governing the Dental Association. ·
Q.. It is a rule of the Association?
A. No. it is not a. rule; it ~s a law, State law.
Q. When was it that these license inspectors came to your
.
.
l)lace of business?
A. I would say several years ag~, different times. I have
been in business tbere in one location since 1917, and they
hav~ been in there at different intervals since then.
Q. Can you say whether or not any of them have been in
there within the past four years?
A. I could not say that definitely, no.
Q. Was any there in 1936, 1937, 1938 or 1939~
A. I could not tell definitely, no.
pag-P 45 } Q. Do you know the name of the license inspector?
A. No, I do not.
O. Do you know whether or not he was the State, City, or
Federal inspector?
A. Supposed to be City.
Q. Whv do you say he was supposed to be City?
,
A. Well, that was the impression that they left with me,
tl1:lt. it. was City.
Q. Have you ever been inspected by either State Qr Federal
officers?
A. How <lo you mean inspee.ted Y
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George M. Elliott.
Q. .Audited for the purpose of income tax or any other
tax!
A. Well, yes; I was audited a year ago., you may say.
Q. Did you ever come to the Commissioner of the Revenue
in the City Hall and report the facts with respect to the conduct of your bus4iess for the purpose of getting a license Y
A. No, not definitely to get a license.
Q. You were assessed with 1936, 1937, 1938 and 1939 City
license taxes, which, with penalties and interest, aggregate
$224.19, were you not Y
A. Yes.
Q. .And that has not been paid f
A. No.
Q. And yon are not engaged in the practice of the profession of dentistry!
page 46 ~ A. No.
Q. And you have not been so engaged at any
time during the past four or five years t
A. No.
Q. And your place of business is in the City of Richmond 6/
A. Yes.

RE-DIRECT EXAMINATION.
By Mr. Moses:
Q. Mr. Rig-bland, all of your business is done on a cash
basis with the dentists, and you maintain books which are
available for inspection if needed, do you not f
A. Yes. snre.
Q. Now, could you state about how many times those license men have been through the building· and stopped in to

.ree yont·

A. I would say four to six times.
Witness stood aside.
page 47 ~

GEORGE M. ELLIOTT,
one of the complainants, being first duly sworn,
testified as follows :

DIRECT EXAMINATION.

By Mr. Moses:
Q. Will you please give your full name to the stenographer Y
A. George M. Elliott.
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Geor.(Je M. Elliott.
Q. Where do you reside, sir t
A. 1301 West 42ud Street.
Q. You own that property Y
A. Yes.
Q. Where is your place of business, or where you earn your
livelihood?
A. In the Methodist Publishing Building, fourth floor.
Q. Will you please state what type of building that is Y
A. That is the Methodist Publishing Company. They handle
all of the ChurchQ. I don't mean with reference to that. I mean in reference to the upper floors which are rented t
.
A. The upper floors are rented to beauty parlors and dental
offices and laboratory.
Q. You have heard what has been said with reference to
the type of business. Is that approximately correct Y
A. I would say that the answers were correct, save for the
fact that all work-and I have been in that line of
page 48 ~ work for the past 35, nearly 36, years in the Uity
of Richmond-none of the work that I have ever
done has been done solely by myself; it is done jointly with
the dentist, he doing a. part of the work and I doing a part
of it. In other words, it is work that is constructed jointly
between the dentist-with the dentist and the laboratory man.
I have never been permitted the freedom of constructing any
prosthetic work, or commonly known mechanical dental work,
alone. It has always been in conjunction and with the aid
of the dentist. I think that that answer is correct.
Q. Now, have you had any contact with the license authorities of the City of Richmond in reference to a license for
your particular occupation Y
A. Yes.
Q. Please state to the Court in your own words what that
particular contact was.
A. We were operating a dental laboratory and then we decided to incorporate with it the handling of dental supplies,
and we ,vent to the office on Broad Street, in the corner of
Broad and Tenth, and we asked there what license tax would
be necessary for us to pay, and as well as I remember we
took out a merchant's license, and we operated in that manner for, I think, three years. Then we closed out the supply
portion of the business, and at that time I presented myself
again to that same office and apprised the authoripage 49 ~ ties there of what our intention was, and what we
_had done, and asked if there was any tax that we
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George M. Elliott.
would be called upon to pay in the future, arid I was told
that there would be none.
• Q. By ''tax'' you mean license, do you not?
A. Yes.
· Q. You do pay a tax on the money you have invested in the
equipment, and so forth Y
A. We pay all types of taxes that we are called upon for.
CROSS EXAMINATION.
By Mr. Miller:
Q. Mr. Elliott, you were assessed with 1936 and 1937 City
license tax, which, together with penalties and interest, aggregate $117 .61, were you noU
A. Yes.
Q. That has not been paid?
A. No.
Q. You were engaged in the occupation of operating a
dental laboratory throughout 1936 and 1937 in the City of
Richmond, were you not t
A. Yes.
Q. YOU are not engaged in the practice of the profession of
dentistry?
A. I don't know how to answer that question, in that I have
already stated that the work that I have been called
page 50 ~ upon to do has been done jointly with the dentist.
By the Court:
Q. Are you a licensed dentist? You have never passed
the Board and been admitted to practice?
A. No, sir.
By Mr. Miller:
Q. Do you recall when it was that you went to the City
Hall and were told to take out a merchant's license?
A. That was quite a number of years ago, and I really don~t
remember the dates.
Q. Do you recall the last time· that you went there yourself
and asked what license, if any, you should take out, and were
told that none should be taken out?
A. It has been, to the best of my recollection, in the neigh- ·
borhood of 10 years.
Q. You haven't been there in 1936 or 1937 to inquire what
tax should be taken out by yourself, have you?
A. No, sir.

_,
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George M. Elliott
RE-DffiECT EXAMINATION•.
By Mr. Moses:
.
Q.. You are assessed simply for 1936 and 1937; you g.ave
up your individual business in 1937:) t.iid you not, and form-ed
a corporation 7
A. Yes, sir..
.
!)age 51 } Q. Now, speaking about that oorp9ration, the·
Richmond Dental Laboratory, IncorporatedJ had it
ever been assessed with a tax until this ye~?
By the Court: · ·
Q. That is your corporation!
A. Ye~, sir.
.
.
By Mr. Moses-: .
Q. What is that. corporation, the ltichmond Dental Laboratory, Incorporated!
·
A. Do you mean the personnel of it 7
Q. Personnel.
The Court: You referred to ·a corporation and yo:n did
not give the corporation's name, as to what corporation you
-were referring to.
Q. _What. corporation are_ you now employed by?
A. The Richmond Dental Laboratory, Incorporated.
Q. What is your particular status with that ~orporation t
A. President.
Q. What .other officer is with you in that corpora_tion Y
A. ·Mr. V. A. Cowardin, Vi~e-President.
Q. And that corporation has never been assessed until.
you got this delinquency notice, has iU
A. No.
, Q; And that corporatfon:, too, pays its taxes on the capital
.
involved a~d the equipment involved in this busipage 52 } ne·ss Y
_ ·
· A. Yes. ·

RE-CROSS EXAMINATION.
By Mr. Miller:
.
·Q. Aren't there four technicians, seven helpers, one sale's- man and two office employees employed by the Richmond
Dental Laboratory, Incorporated!

so
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George M. Elliott.
A: Yes, sir..
Q. They were so employed in 1938 and 1939¥
A. Yes, sir.
Q. Engaged in the conduct of the business of operating a
dental laboratory in the City of Richmond 1
A. They were techniciansQ. I mean, the (;ompany was engaged in the operation of
the business of a dental laboratory!
· A. Yes, sir.
·
·Q. And the Company, of course, cannot practice dentistryt
A. No, sir.
Q. And it was assessed with taxes for those two years,
which, with penalties and interest, aggregated $106.58!
A. Yes, sir.
Q. And that item has not been paid!
A. No, sir.
Q. Did you go to tI1e License Inspector and ask the Inspector what taxes, if any, should be assessed against the Cor,
poration for the years 1938 and 1939?
page 53 r A. No.
Q. Did you go to the Commissioner of Revenue
or anybody in the City Hall f
A. No, sir. Their agents were in my office.
Q. Sir?
A. The tax agents were in my office.
Q. W~en were they there Y
A. Just prior to the time that I was presented with tbis tax
bill.
Q. Mr. Stinson from the City License Inspector's office
called on you aud made an examination and audit?
A. There were two; one, I can't remember his name. I
have been trying to remember his name; I should remember
it, too, because I used to know himQ. Was it Mr. Rock?
A. No, l1e lived on Church Hill, and he came :first, and then
there was another gentleman came.
Q. Well, it was the result of their inspection and examination that this bill was presented to you, was it not? They
were there in July, 1939?
A. Yes, sir.
Q. And because of their investigation the Commissioner of
the Revenue assessed you with the tax and sent you the bill;
as far as you know that was theA. I would assume that it was because of their visit.
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V. A. Oowardin.
page 54

r

Q. Well, the bill came shortly after that?
A. Yes, sir.
RE-DIRECT EXAMINATION.

By Mr. Moses :
Q. Did they inquire as to the volume of your business and
as to whether or not it was greater or less than other dental
laboratories in town 7
Mr. Miller: I do not see the relevancy of that, if Your
Honor please.
A. Well, he asked the question how much business I did
per year, and I told him that that was information that I did
not care to pass out without advice from my counsel, and
I called my attorney about it. But I did not answer his question.
Q. Had those license inspectors ever been through that place
in the prior years Y
A. No. .
Witness stood aside.
page 55

r

V. A. COvVARDIN,
one of -the complainants, being first duly sworn,
testified as follows:

DIRECT EXAMINATION.
By Mr. Moses:
Q. Mr. Cowardin, will you please state your name, sir?,
A. V. A. Cowardin.
·
Q. And where is the place where you earn your livelihood?
A. Fifth and Grace. 414 Methodist Building.
Q. You are now associated with the Richmond Dental Lab- ·
oratory, Incorporated?
A. That is right.
Q. In 1936 and 1937 you conducted an independent laboratory, did you not Y
A. That is right, yes.
Q. You have heard what has been said in ref ere nee to the
type of your employment. Is that about correcU
A. Yes, that is correct.
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V. A. Cowardin.
Q. Have you yourself ever had any contact with reference
·
to a license of the City of Richmond?
A; Well, only once. I should say it was about six years ago.
I was served with a summons to appear in court for nonpayment of a City license tax, at which time I was surprised,
because I had never heard of it, you see, and it
page 56 } took me unawares. So I immediately came· down
to the City Hall with this summons and went about
finding out who to see about it, and someone told me the gentleman to go and talk to, which I did. And I stated my case
to him as well as I could, and when I was through he said :
''Well, just forget about this. There is no tax that we have
you for." And that it what I did. I didn't hear further.
from it.
By the Court :
Q. Who was iU What office was it?
A. I was trying to remember, but I don't remember exactly.
It was in the City Hall, on the first floor, but I couldn't just
remember that office or the name of the gentleman, either,
that long ago.
Q. Did you ever hear anything further from it Y
A. I never heard anything further.
CROSS EXAMINATION.
By Mr. Miller :
Q. Did you come down each year and present yourself to
the Commissioner of Revenue?
•
A. No, sir, I did not. I just didn't_ think it was necessary.
Q. You haven't inquired about it in the past six years?
A. No, sir.
Q. In 1936 and 1937 you were engaged in conducting the
business of operating a dental laboratory in the City of Rich·
mond Y
page 57 ~ A. Yes, sir.
Q. You were not practicing the profession of
dentistry then Y
A. No, sir.
Q. You were assessed with taxes, penalties and interest
aggregating $117.61, were you notY
A. That is right?
Q. And that remains unpaid?
A. Tba.t is right.
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· V. A. Oowardin.
Q. Do you know whether or not anyone appeared for the
Richmond Dental Laboratory, Incorporated, to find out
whether there was any liability for 1938 and 1939 taxes f
.A. No-I don't exactly understand the question.

Note : Question read by the reporter.
A. No one that I know of, no, sir. I could find that out. ·
RE-DIRECT EXAMINATION.
By Mr. Moses:
.
Q. Mr. Cowardin, when this inspector came around to inquire into the Richmond Dental Laboratory, Incorporated, did
he ask you as to what the volume of your business had been
.during those two years 7
A. Yes, I think he did, as Mr. Elliott has stated.
RE-CROSS EXAMINATION.
By Mr. Miller:
Q. Did you tell him what the volume was 7
A. No, sir.
· page 58 } Q. Why noU
A. Well, Mr. Elliott was more or less handling
it, and he was President, and the business was all left up to
him., and I had nothing further to say about it.
RE-DIBECT EXAMINATION.
By Mr. Moses-:
Q. You do pay your income taxes every year, do you noU
A. That is right.
Q. .And you keep books which are availabl~ at a minute's
notice?
A. That is right.
Witness stood aside.
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MADISON M. JONES,
one of the complainants, being first duly sworn,
testified as f ollo,vs :
DIRECT EXAMINATION.

By Mr. Moses~

Q. ·wm yoj.l please state your full name f
· A. Madison M. Jones.
Q. "\¥"here is your place of business, or where you earn your
livelihood, we will call it f
A. 1727 East Main.
Q. Will you describe that very briefly!
A. The building!
Q. No, your particular room.
A. It is a room in connection with tlie dental offices of Dr.
Leon A. Reid, who has his dental offices in that flat, and Dr.
Fred Brown, physician, has his office in there, and I have a
room in connection with Dr. Reid's office.
Q. And a large portion of your work is done for Dr. Reid!
A. Yes.
Q. All right. Have you ever Iiad any contact with the City
of Richmond in reference to a possibility of tax against your
businessf
.A. When I was planning to go in Dr. Reid's office I asked
him as to whether a laboratory man was required to pay a
license or not, and he said ''No, but to be sure you
page 60 ~ had better go and find out". · At first I came to
the City Clerk's office, and they couldn't give me
-any information, and referred me to the Commissioner of
Revenue's office. I went over to see tile Commissioner, and
he went through several books and said tbat the City made
no provision for the licensing of a dental laboratory; that the
dental technician came under the direct supervision of the
State dental laws, not under the Dental Association but the
State dental laws; that the only person that the City could
give a license to do dental work would be a person finishing
dental school, also baving passed the VJrginia Stat~ Dental
Board, and that a. technician cannot start or finish a piece
of work. All of the work is begun and finislrnd by the dentist,
and it is only a portion of the work, or tl1e soil work that _
a dentist doesn't want to do, and some of them have technicians of their own right in the office. And then some of
them have groups. A group of dentists get one man to do
that part of the work for them. But the technician under
the Virginia State dental laws is not permitted to deal with
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Madison M. Jones.
the public in any way, shape or form, and cannot get a license
so to do. That is the State dental laws. It is not from the
Dental Association.
Mr. Miller: If Your Honor please, I object to his testimony
as to the details of his conversation with the City
page 61 ~ man. I think it is proper for him to say that he
was told he was not liable for the tax, but I do not
think the witness should be permitted to recite the details of
the conversation, because the reasons why he was told are not
material. It is hearsay, and just exactly when the conve1
sation took place and who was the one that made it is not appearing in the record; and I move that that portion of his
testimony be stricken out.
Mr. Moses: As counsel has derived the benefit of his answer, his motion is a little bit late.
Mr. Miller: What is thaU
Mr. Moses: As counsel has derived the benefit of the answer, he has heard the answerMr. Miller: I just don't understand your remark, Mr .
.Moses.
Mr. Moses: If he was going to object to his answer, he· ·
should have objected as soon as he said anything after the
evidence that he had presented himself.
The Court: Counsel can object at any time and move to
exclude.·
Mr. Moses: That is right; he can.
The Court : The Court is going to disregard
page 62 ~ what· is immaterial. It is already in the record
now.

CROSS EXAMINATION.
By Mr. Miller:
Q. Do you recall when it was that you went to the Commissioner of Revenue's office? Was it many years ago? As
much as ten years ago?
A. It was more than ten years ago.
Q. In 1936, 1937, 1938 and 1939 you were engaged in Richmond in the business of operating a dental laboratory, were
you not?
A. Yes, sir.
Q. You were not at any time during 'those years practicing
the profession of dentistry?
A. I was not.
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Morris Sibelrnan.
Q. You were assessed with the City license taxes for each
of those years, which taxes with penalties and interest aggregate $224.19, were you not?
·
A. I was assessed in 1939 for those years, for those past
years and the current year.
Q. In that amount?
A. In that amount.
Q. And that item has not been paid f
A. Has not been paid. I was not assessed before that, but
all assessed in 1939.
Witness stood aside.
page 63

~

MORRIS SIBELMAN,
one of the complainants, being first duly sworn,
testified as follows:

DIRECT EXAMINATION.
By Mr. Moses:
Q. Will you please state your full name?
A. Morris Sibelman.
Q. You have been engaged in the business of a dental laboratory, have you not f
A. That is right.
Q. Where is thatf
A. 318 Brook Avenue.
Q. You have heard the testimony in reference to the type
of work you do. Is that approximately correct?
A. That is right.
Q. Have you had any personal contact with the City license
authorities in reference to your busi~ess f
A. I came to Richmond in 1936, October, and before I
opened my place of business I went to John Goode 's office,
the Commissioner of Revenue, and asked him whether .I
needed a license to operate, and he said I did not.
Q. Have you ever been assessed for the license until this
present instance Y
A. No, I have not.
Q. You maintain books from which the amount
page 64 ~ of your business could be ascertained in a minute,
do you notf
A. Yes, sir.

•·:,··:."/1~
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Morris Bwelman.
CROSS EXAMINATION.

By Mr. Miller: .
.
Q. I .am sorry, I didn't hear the time you we:nt to see Mr.
Goode.
A. That was in October of 1936. I didn't see Mr. Goode in
person. I saw one oi the clerks in the office.
Q. Do you lmow whom you did see Y
A. I believe I could point him out. I don't know his ·name.
Q. Did you tell him. what was the character of your busi-

n~ !

.

A. Yes.
Q. Did you go there during office hours in the regular ceurse
of business Y
A. Yes, sir.
.
Q. You were engaged in the conduct of-Were you operating a dental laboratory in 19367
_ .
.
A. Yes, only for a few months, from about November on...
There was November and December of 1936, or the la~t Pt:lrt
of October.
Q. Did you not tell our auditor that you began operations
in September, 1937 f
.
A.. I closed the lab there for a few months ~nd reopened.
I may have told him around S'eptemb~r .of 1937,
page 65 } but I opened for a few months in 1936.
·
Q. Were you first operating under the name of
Morris Dental Laboratory?
A. That is right.
.
Q. And you began that in 1936 and not in 1937?
A. In 1936, about in November of 1936.
Q. When was it you were in Mr. Goode.,s office!
A. Along about October of 1936.
Q. Did you go back there in 1937, 1938 or 1939 f
A. No, sir, I did not.
Q. Did you change the name of the laboratory!
A. Yes, to the Byrd Dental Laboratory.
Q. You are still proprietor of that business, are you noU
A. Yes.
Q. Where is that business located f
A. 318 Brook Avenue.
Q. Was the Morris Dental Laboratory in the same place?
A. No, that was 1117 West Leigh.
Q. Have you been back to Mr. Goode since you began operating the Byrd Dental Laboratory?
A. No, I have not.
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Morris Sibelmau ..
Q. Yon were operating the laboratory in the years 1937,
1938 and 1939, were you not 1
A. Yes.

Q. And were assessed with taxes which, with
penalties, and interest1 aggregate $163.81 !
A. That is right.
Q. For those tkree years t No part of that item has been
·
paid, has it?
A. No.
Q. Yon '"'tcre not at any time during those years engaged in
the practice of the profession of dentistry, were you 1
A. No.
page 66

~

Witness stood aside.
~fr~ Moses: . If Your Honor please, I would like to have Mr.
Goode, to ask him to come up here.
Mr. Miller: ]\fr. Moses, yon have another petitioner, I believe, Carl E. Bergh.
Mr. Moses: I do not see Mr. Bergb up bere today, but the
same state of facts exist as to him, although he did not appear
personally.
M:r. Miller: Then yon are willing to stipulate that Mr.
Carl E. Bergl1 was, throughout 1936 and 1937, engaged in
Richmond in the conduct of the business of opera ting a dental
laboratory in the Methodist Publishing House; that be ·was
not at any time during either of those years engaged in the
practice of the profession of dentistry; tbat I1e was assessed
with taxes, penalties and interest for tbose two
page 67 ~ years aggregating $117.61; and that no part of
those items have been paid f
M:r. Moses: That is all true, except tbat he was only engaged a part of 1937. He was engaged part of 1937, not the
whole year.
Mr. Miller: All right, sir.
The Comt: Who is the next witness?
Mr. Moses: Mr. John Goode, unless he sent someone from
his office.
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WILLIAM E. BETHEL,
a witness introduced on behalf of the complainants,
being first duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Moses:
Q. Will you please state your full name, sir, and your occupation, to the stenog-rapher ¥
.A. William E. Bethel. Deputy Commissioner of the Revenue.
Q. That is, of the City of Richmond?
A. Yes, sir.
Q. Mr. Bethel, you are Deputy in the office of John C.
Goode, Commissioner, are you noU
A. Yes, sir.
Q. These cases of applications of all dental laboratories
for correction of erroneous assessment: do you have the
cards on the dental laboratories in town?
A. I have some of them, yes, sir.
Q. All right, will you please state whether your office has
ever assessed any City license for the years 1936, 1937, 1938
or 1939 against any dental laboratory in the City of Richmond!
A. No, sir.
Q. The duty of your office is to assess all persons properly
assessable, is it noU
page 69 r A. That is correct.
Q. Does your office or the City license department have inspectors to search out unauthorized businesses?
A. The City has inspectors, yes, sir.
Q. They report to you?
A. Yes, sir.
Q. And you make the assessment?
A. Yes, sir.
Q. Did they ever report to you in 1936, 1937 or 1938 that
there was any tax due against any of these men¥
A. I have no knowledge of it.
Q. You have no record of it¥
A. No, sir.
,,.Q. But they did report to you in 1939 that there was a
tax assessable under the blanket grab-all clause for four years;
that is, in most instances, four years?
A. Yes, sir.
Q. On the authority of the City you issued the assessment!
A. The assessment.
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William E. Bethel.
CROSS EXAMINATION.
By Mr. Miller:
Q. Mr. Bethel, when you say that your office has not made
any assessment against dental laboratories, didn't you mean
that you have not made them on your own volition, as an
original proposition?
page 70 ~ A. He said license ta~, I understood him to say.
Q. Yes, sir. Well, here are nine petitioners applying for correction of license taxes assessed against them.
Each of them admits they have gotten the assessment. Isn't
your office the only one that can make the assessment f
A. Yes, sir, but they were all made in 1939. He said prior
to 1939.
Q. Oh. Your office, of course, made all these assessments
involved here T
A. Yes, sir. Yes, sir. Yes, sir.
Q. One of the witnesses testified that he appeared in the
Commissioner of the Revenue's office in October, 1936, and
was tolcl by a deputy that he didn't have to pay a license
for a dental laboratory. Could it be that he talked to you Y
A. I don't recall it.
Q. Mr. ~forris Sibelman f
A. No, sir, I don't recall it, Mr. Miller.
Q. Have you ever told anyone that they were not liable
for a dental laboratory license?
A. No, sir, I have not. In fact, no one has ever talked to
me in reference to a license for a dental laboratory.
Q. How long have you been in the office Y
A. I have been in the Commissioner's office 18 years.
Q. How long have you been ,in the office on this side f
A. Six years.
page 71 r Q. I mean by "this side", for the record-''this
side'' means this : You were first in the Southside office?
A. That is correct. I have been in the City Hall here since
January 1st, 1934.
Q. Do you have anything particularly to do with the assessment of licenses?
. A. No, sir, not especially so. Mr. Tresnon is considered
en,.
the license man in our office. He is the main man.
all of us do issue licenses.
Q. Do you know of any instructions issued to the deputies
that they should not assess license tax against dental laboratories Y
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A. No, sir, I do not. If there has been any such instruction
issued, I know nothing of it.
Witness stood aside.
Mr. Moses: That is the complainants' case;, i£ Your Honor .
please, on the facts.
Mr. Miller~ Now, may I ask that counsel plainly state wbat
is the purpose of showing that these various parties were
told they were not liable for tbe license taxf If the pur_pose
was solely to sbow that they had not wilfully failed or refused to submit to taxation, I think he should be
page 72 } required to state it. If, however, he is introducing
evidence for the purpose of proving anything like
an administrative practice, I am entitled to lmow that, so that
we may rebut with some other evidence. The defendant has
:filed in its answer an admission that none of the taxpayers
wilfully failed or refused to submit themselves to taxation, and
if that is the sole purpose of the evidence, it is immaterial,
because it is admitted in the ans,ver.
Mr. Moses: If Your Honor please, the issue confines itself
to the fact whether or not the City l1ad any authority to tax
these men. The purpose of introducing the testimony was
primarily to show that they have not wilfully refused to
submit to taxation, and ~lso to show, incidentally, tbat their
books of record are available in case the City should tax them
under the ad valorem system, which is the only system which
·we contend is applicable in the case. That is the only purpose of the testimony. We do not care to show any purpose or any rule of practice on the part of the City or any
admissions by the City. Eacl1 case stands on its own bottom.
Mr. Miller: Then the defendant has no further evi<;"tence..
Note: At this point counsel proceeded to argue the law
of the case.
page 73}

And the Court certifies that the foregoing ls all
the evidence in the case.
And the Court, having heard the evidence, entered its judgment holding the petitioners liable in each case for the license
tax but relieving them of -any penalty.
.
Whereupon counsel for the petitioners as well as counsel
for tl1e defendant excepted to the judgment of the Court and
counsel for the petitioners asked that judgment might be entered for the petitioners upon the following grounds::
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1. Because the judgment of the Court was contrary to the
law and the evidence.
2. Because the Court failed to hold section 166 of the City
License Code void and inapplicable as contended by the petitioners for -the following 1·easons:
a. That the State Constitution permits a legislature to levy
a license tax only upon '' any business which cannot be reached
by the ad valorem system". (Constitution of Virginia, 170.)
b. That the City of Richmond has failed to show that the
business of the petitioners cannot be reached by the ad valorem
system nor that the City Council had ever determined that
such business cannot be reached by the ad valore1n, system.
3. Because the Court relied upon section 61 of the City
Charter, whereas its meaning is limited and circumscribed by
section 62 which immediately follows, and which section 62
permits a specific license tax on '' all other busfriess which
cannot in the opinion of the council be reached by the ail
valorem system' '-not all business and occupations as the
city has sought to tax.
page 74 ~ 4. Because the Court relied upon section 296 of
the Code which permits cities to levy a license tax
on any business which the State has licensed, the Court failing
to note that in this instance, the State has not levied any
license on this type of occupation.
5. Because tbe Court disregarded the plea of these petitioners that they are taxed by the State upon capital involved in their business and are not subject to a City License
Tax. The Court relied upon Bradley v. City of Rich11io1id
(110 Va. 521), whereas said case was decided before the Segregation Act, which segregated intangibles for State taxation
only, (excepting only professions and farming) and denied the
right of the city to tax intangibles.
_ 6. Because the Court disregarded the plea of these petitioners that they were subject to the arbitrary whim of the
license inspector who has not taxed every business or occupation in the city but only these petitioners and the Court
disregarded the decision of .Armour v. City of Riclnnond (118
Va. 217) which stated that the City Co·u.ncil m1;1st designate
the subject to be taxed; and disregarded section 62 of the City
Charter which permits the City Council to levy a license tax
upon '' bush1ess" not "business, occupation or profession"
as the city has done.
But the Court overruled said exceptions and entered up
judgments in each case, to which ruling and action of the
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Court, the petitioners excepted upon the grounds set forth
above and tender this, their certificate or bill of exceptions,
No.1, and pray that the same may be signed, sealed
page 75 ~ and made a part of the record in· each of, these
cases, which is accordingly done on the 18th day
of June, 1940, within the time prescribed by law and after due
and reasonable notice in writing to counsel for the defendant,
as required by Ia:w.
FRANK T. SUTTON, JR.,

page 76

~

(Seal)
Judge. ·

Virginia:

In the Law and Equity Court of the City of Richmond,
Part Two.
B. F. Williams, Petitioner,
'V.

City of Richmond, a municipal corporation, Defendant.
Morris Silberman, trading as By1·d Dental Laboratory, Petitioner,
v.
City of Richmond, a municipal corporation, Defendant.
Richmond Dental Laboratory, Incorporated, Petitioner, .
~

.

City of Richmond, a municipal corporation, Defendant.
Howard McD. McCue, Petitioner,
'V.

City of Richmond, a municipal corporation, Defendant.
Madison M. Jones, Petitioner,
'V.

City of Richmond, a municipal corporation, Defendant.
F. E. Highland, Petitioner,

v.
. City of Richmond, a municipal corporation, Defendant.
George L. Elliott, Petitioner,

v.

City of Richmond, a municipal corporation, Defendant.
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Victor A. Cowardin, Petitioner,

v.
City of Richmond, a municipal corporation, Defendant.
Carl M. Bergh, Petitioner,

v.
City of Richmond, a municipal corporation, Defendant.Be it remembered that on the trial of these causes which
were heard together by the Court, without a jury, a jury having been waived, the defendant in each case moved the Court
to deny fhe application in each case, both with respect to
the principal part of the tax, and with respect to the penalty
and interest assessed therewith, and the Court having denied
the petition with respect to the principal part of the tax and
granted the petition with respect to the penalty and interest
assessed therewith and exonerated each petitioner from the
payment of the penalty and interest with respect to his or its
assessment, except that each of said assessments bears interest thereon at six per centum per annum from the date
of said assessment, namely: July 5, 1939, until paid, to which
action of the court the defendant excepted, and asked that said
relief as to penalty and interest be also denied, stating that
the grounds for the objection to the action of the court are as
follows:
1. The relief prayed for is limited by the provisions of
section 414 of the Tax Code of Virginia, which section does
not authorize relief from any portion of the penalty or interest in any case where the tax itself has been properly assessed.
page 78 ~ 2. That the taxes have been properly assessed and
the penalty and interest prescribed by statute follows the tax in each case as the shadow follows the subsb.uce.
3. That the proceedings are not in equity and there is no
basis for .granting equitable relief.

But the court overruled said exceptions and entered judgment for each of the petitioners with respect to said penalty
and interest as aforesaid, to which action of the court said
defendant, by its counsel, excepted, and tendered this bill of
exceptions, which he prays may be signed, sealed and made a
part of the record in each of these causes which is accordingly
done on this l8tl1 day of June, 1940,. within the time presm.·ibed
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by law, and after due and reasonable notice in writing to
counsel for each plaintiff as required by law.
FRANK T. SUTTON, tTR., (Seal)
Judge of the Law and Equity Court of the
City of Richmond, Part Two.
page 79

~

I, Luther Libby, Clerk of the Law and Equity
Court of the City of Richmond, Part Two, do hereby certify that the foreg·oing is a true transcript of the record
in the above entitled cause, wherein B. F. ·Williams, the petitioner, is plaintiff and the City of Richmond, a municipal
corporation, defendant and that the said defendant bad due
notice of the intenti.on of the petitioner to apply for such
record.
Given under my hand this 7th day of August, 1940.
LUTHER LIBBY, Clerk.
Fee for record $25.00.
A Copy-Teste:
l\L B. WATTS, C. C.
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