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In the
Supreme Court of Appeals of Virginia
at Richmond

MARION D. MOORE
v.

COMMONWEALTH OF VIRGINIA

:r,•n.o M THE CTUCT IT COl'ltT OF CA:MPBF,T.L CO UNTY.

,5.

RULE 14.

N' mm mn oF C o Pms •ro nE l!, ILED A~u DEl,IV.i!:RED To 0PPOS·
rno Co u1ssi,:1,. Twenty copies of each brief shall be filed with
the <'.lerk of the court, and at least two copies mailed or deliver ed to opposing counsel on or hefore tile day on which the
brief is filed.
~~. S nm A~n T YPR. Brief~ shall be nine inches in fongth and
six inch es in width, so ns to conform in dimensions to tlm
print ecl record, and s hall be pr inted in type 11ot L(~ss in s ize,
as to hciµJ 1t a11d width, than the type in which the record is
printNL 'l'he rer ord nnmher of the ca~c :mu nnmes of conn~<!! shnll he printed on the front cover of nil hriefs.
)f. B. ,vArrrrs, Cle rk.
Court opens at 9 :30 a. m.: Adjourns at 1 :00 p. m.

NOTICE TO COUNSEL
is case probably will be called at the session of ·
t to be held
ou will be advised later more d efin itely as to the
date.
Print n ames of counsel on front cove r of briefs.
M. B. WATTS, Clerk.

RULE 14-BR.IEFS
1. Form and cont ents of a ppellant 's brief. The o pening b rie f of th e appellant ( or
the petition for appeal w hen adopted as the opLlhing brief) shall con tain:
(a) A subject index a n d tab le o f citations with cases alphabet ica lly arrang e d.
Citations of Vir gin ia casrs tnnst refer to tile V ir g inia Reports and , in a dd it ion, m ay
r efer to o ther r r ports con tain in g s uch cases.
_(b) A brief statement of the m aterial proceedings in th e lower c o urt, th e er ro r s
assigned, and t he qu e~tion s involved i n the appeal.
(c) A clear and c oncise s tatement of the facts, with r eferences to th e pages of
the record where t here is any pos~ib11ity that the other side may q uestion th e s tatem e n t. \ Vhere t he facts arc con tru vcrtcd it sl1ould be so s lated.
(d) Argum.::nt in support of the po-.i tion o f appellan t.
The brief shall be i.igned by a t kast one a t torney practicin g in t his court, giving
h is addr ess.
T h e a p pell ant m ay a,JopL t h e p t:t it io n for appral as h is opening brief h_v so stating
in t he peti tion , or by g 1rn 1f! to opp osing coun sel w r i tten n o t ice o f s uch i11 tc 11 tio11
vithi n five day'; o f tbe r eceipt b y :ip pe lla n t of the p ri nted r ecord, an d b y tili n g a
COJl Y of such n otice with the clerk 0f the cou rt. N'o allcg~d error not speci lit•d 111 the
opening brief or petitio n for appe;d ,hall he admitte d as a g r ound for arg11111cn t b y
appe llant on the h earing: of t he Cathe.
2. Form a n d conten ts of appcllee's brie f. T h e b r ief for t he app<'ll ee shall cont a in:
(a) A &uhjcct indc-x a n d tabh: of ci tations w ith rascs a lp h abetically arran g ed.
Cita t ions of Virginia ca~t's must refer to the Virginia Reports a nd, in addition, m a y
r dc r Lo other n·pons con1aining ~uch cases.
( b) A state m ent o f th e case and o f the p oints involved, if the a p pcll ce d isagrees
with the statl'11n ·11t of appd lant.
(c) A statt·men t o f the facts which are mcessary to correct or a m plify the s1a: emcnt in ap;,cllant's brid in so far as it is d e.:m cd erroneous or ina(kquatc, with appropriate r efercucc to the pages of t he reconl.
(d) A rg11 mcnt in s u pport o f th e posi tion of app cll ee.
T he b rid s hall be s ig!lC<l l,y at k a~t one a t to rney p ractic i ng in th is c o u rt, g ivi ng
his arlclr es~.
:t R eply br ief. The reply brief (if any) of the appella n t ~hall rontain all the au~
th o rit ics re lied on by h im, n,,t rdarc<l to in his petition o r open in g brief. In other
respects it shall con fo r m to !h e rcquin:nwn t~ fo1' appelkc's b rief.
4. Time of filing. (a ) <,it'il cases. T he open in g brief nf the appella nt ( if there be
o ne in ad rlition to th e pdition for :,ppca l) ~!,:i ll be tilnl in the ckrk 's oflice with in
fi fteen days af1cr the r eceipt by comi,;cl fo r appt·ll ant of the printed recor d, b11 t in no
en·11L h:ss than tl1ir1y days lwt,, r<• tht' !ir,t da:, 0 i 1ht· ~e ,;~ ion ;tt which th,· ca,e
is to he lH'a r<l. T he br i<·f oi the a pp,; llt'e shall he lih'd in the cl<-rk's office no t later
th;.in f'iit..:c·n da,·, , and tht r, ·ply l>rid .,( tht: :q,p,J l:un n o1 b tcr th:rn u 11e d:1y , bdore
th.: 1ir,t d:iy ,,i \I:,· .- c ,,-:ol' at ":,ieh tlw r:i,e i, ;o be h,·ar<l.
(h) Uriminul Cases. In cri111111al ca~es brids 11111st b<' !ilc<I within t!1e_ time spec ified
in civil cas<:s; provided , liowev.e r. that in t hose cases in which tht• records ha\'e n ot
be ,•n printecl and dclive rc <l to c11un , ..J a t lca ,;t twen ty-five d a y s befor e the lwgi nnin g
of 1hc: 1,ex i ses , io n o i the conrt , s t1t'11 ~'.a~e~ ~hal l be plar,•d at th<' foo t o f the ,lock e t
for that scs~ior: of the cnu:1, ancl th e Commo11 ,,·('alt h's brief shall he likd a t kast ten
clays p r ior to til f' callini:r. nf tlic casr, rmil : he r tply brid fo r th<: p b intiff in e rror n o t
later tha n the 1by before th(; case is c::d lcd,
( c) f; t i1>11l11/i(•11 of c·o 11,is," / as tr, fili n g. Cou risd for oppos in g par ties m ay file w it h
thr clerk a , n •l!fll ,(i1'11l:ttio11 ch:ing ni:r t he 11111 e fo:· Uin1r h rids in :iny ca~c; pro, ·irk <l, howenr, rhat all hdris mn • t l,c filed not later tl•an the day hefr,re ~uch case
j 5 to l,e h eard.
5. Num b e r of copies to be fil ed a nd deliv.:red to o pposing c ounsel. Twrnty copies
o f rach h ri<'f shall be ti led with t he c lerk of t h o:: court, n n H at lea,t two copii:s m ai le d
or dclinTe<l 10 nppo&i1•r •·011n~cl 011 or beforc th ,: clay 011 \\'hich the brid is fik,l.
6. S ize and T ype. Jldd, ~b:1.ll hr n ine inch,.., in lc:J1i::l1 :ind six ind1es in wid th, so
a~ to conior111 in dimen ., i\111!.. to tht· pri111t·d r ,-cor1!. and ~!·all he prin ter! in 1,·pt> not less
in ~iz<>, as lo he ight and \\' idt!i. tha n the IY!'l<' i n " ·hid1 th\" r,·cord is print\"<!. T he
rrconl n um ber of the cast· an<l nal!l.:$ of co un sel ~ha ll b e pr in ted on the fron t cov<: r o f

a ll hrids.
7. Non-com pliance, effr ct of. The clerk o f thi , court is dir cctc,l not to r N·ri\'e or
fi le a b r ie f whch fails to romr,lv \\'ith the rc.:q uircmcnts o f thi;; rule . Jf n l'i1hc r s ide
has lil t·d :i 11row r b r irf th e cau~~· will n ot he ho.'ard . 1f one
tlw par!.ic, fa il ~ to file
a prop n hrid he can not be heard , but the ra!'c will b.: heard i>J; pa,te upo n the arg u,
m cnt of the p:>.rty by whom the h r id has b een fi led.
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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 3101
MARION D. MOORE, Plaintiff in Error,
versus

COMMONWEALTH OF VIRGINIA, Defendant in Error.

PETITION FOR WRIT OF ERROR.

To the Honorable Justices of the Supreme Court of Appeals
of Virginia:
.
·

Your petitioner, Marion D. Moore, respectfully represents
unto your Honors that he is aggrieved by a judgment entered
ag·ainst him by the Circuit Court of Campbell County, on the
8th day of November, 1945, by which he was sentenced to
confinement in the State Penitentiary for a term of two years,
the said judgment following upon a verdict of a jury to that
effect, rendered on the 28th day of September, 1945, finding
him guilty ·of grand larceny.
BRIEF STATEMENT.
Petitioner was indicted in the Circuit Court of Campbell
County, on the 12th day of March, 1945, for the larceny of
whiskey of O. C. Wilburn of the value of more than Fifty
($50.00) Dollars.
Petitioner was tried before the Honorable Charles E.
Burks, Judge of said Court, and a jury on the 27th and 28th
days of March, 1945 ; the 26th and 27th days of July, 1945,
and again on the 27th and 28th days of September, 1945, respectively. The juries in the first and second trials

2

Supreme Court of Appeals of Virginia

were unable to agree upon a verdict and were discharged,
while in the third trial of the case the jury returned a
verdict of guilty and fixed his punishment at two years in
the penitentiary. On behalf of petitioner, a motion was made
promptly to set aside the verdict of the jury upon certain
grounds then assigned (R., pp. 313-316). The said motion
was overruled by the said Circuit Court on the said
2• *8th day of November, 1945, to which action of the Court
petitioner, by counsel, duly excepted. Thereupon, the
said Court entered the aforesaid judg·ment against your petitioner.
ERRORS ASSIGNED.
The following errors are assigned:
(1) The Court erred in its refusal to continue the case upon
petitioner's motion, on September 27, 1945, on account of the
pp. 4, 5, 6, 7, 317, 318, 319,
absence of material witnesses
320, 321, 322, 323).
(2) The Court erred in allowing improper evidence to be
introduced in behalf of the Commonwealth (R., pp. 8, 9, 10,
11, 12, 13, 14, 15, 16, 24, 25, 26).
(3) The Court erred in making comments and remarks about
the evidence and the case which were improper to be made
before the jury and which were prejudicial to petitioner (R.,
pp. 83, 84, 85, 127, 128, 129).
.
( 4) The Court erred in refusing to set aside the verdict of
the jury and grant petitioner a new trial upon petitioner's
motion upon the ground that the verdict was contrary to the
evidence.
( 5) The Court erred in its refusal to set aside the verdict
of the jury an4 grant petitioner a new. trial on the g·round of
after-discovered evidence (R., pp. 323 to 338, both inclusive).

ca.,

QUESTIONS INVOLVED IN APPEAL.
The questions involved herein will relate to the several
errors assigned above and particularly whether the character
of evidence in this case is sufficient to establish the guilt of
petitioner beyond a reasonable doubt.
STATEMENT OF CASE.
During the afternoon or evening of February 9, 1945, 0. C.
Wilburn, together with some of his relatives, left Alex3,Rr andria or Washington, in his •automobile, to visit the
honie of his mother in Charlotte County, where they were
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, to spend about a week and to do some work on her· farm. He
left Washington with twenty-two fifths of whiskey in two
.cases, eleven in each, in his automobile. He intended to give
each man who helped them with the farm work a fifth of whiskey (R., pp. 18, 19, 29). Wilbun1 and the occupants of his
.automobile also had some clothes in suit cases with them (R.,
p. 32). He andthey reached his mother's home about 2 o'clock
A. M. of February 10th. His relatives removed their clothes
and suit cases from his automobile but left the whiskey
therein (R., pp. 32, 33, 34). He remained at his mother's home
until the afternoon of February 10th, when he drove his automobile, with the above quantity of whiskey therein, to Red
House and then to Appomattox Court House, where he arrived about 4 :30 or 5 o'clock in the afternoon (R., pp. 33, 34).
At Appomattox, about 5 o'clock P. M:., he and some of his
friends there had a arink of his liquor (R., pp. 34, 35). He
gave away one fifth at Appomattox (R., p. 38). He left Appomattox and went to petitioner's place of business which
is situated in Campbell County on Route No. 501 between
Rustburg and Lynchburg, about eleven, between eleven and
twelve o'clock, at night (R., pp. 17, 34, 35). He was sober
when he reached petitioner's place but he took a drink of
whiskey before entering it (R., p. 35). A.s to his condition,
with reference to being under the i~fluence of intoxicants, he
was contradicted by several persons who were present when
he entered petitioner's place (R., pp. 65, 154, 157, 197). Wilburn testified there were ten or twelve people in petitioner's
place when he reached it ''and everything in there was drinking, seemed to be very much drunk" (R., pp. 17, 18). After
entering the place he went back to his automobile and took
therefrom some of his whiskey which he carried into the place
where some of it was consumed by him and others therein
(R., pp. 18, 36, 37). He stayed at petitioner's place "until
something around one-thirty to ·two o'clock, something like
that'' (R., p. 19), when he decided to go to the place of business of Canada Produce Company, a wholesale house in
Lynchburg, where he formerly worked (R., pp. 19, 41, 42). His
purpose in going to the wholesale produce house on Sunday
morning, between two and three o'clock, was to see Mr.
Canada about spending the nig·ht with him (R., pp. 41, 42).
4*
*Amongst the persons at petitioner's place when Wilburn reached it was Harvey Wilson (R., p. 18). Wilson
had been drinking intoxicants before the arrival of Wilburn
and had other drinks after Wilburn entered the place (R., pp.
42, 50, 51, 63, 64, 65). Although Wilson had been drinking

4

Supreme Court of Appeals of Virginia

beer and whiskey, Wilburn had him to drive him in his automobile to Canada Produce Co., on Jefferson Street, in
Lynchburg·, between 2 and 3 o'clock, Sunday morning, February 11th (R., pp. 19, 41, 42, 51). They did not find any one
at Canada's, so they drove under a bridge,-probably the
bridge to Amherst (R., p. 52). They did not see anyone on
their above- mentioned trip to Lynchburg so they drove the
automobile back to petitione1~'s place (R., pp. 19, 43, 44, 51).
On such trip from Lynchburg· to petitioner's place, Wilburn
went to sleep. He could not teII the route they fallowed. He
did not know what was said or don~ on such trip nor did he
have any recollection of anything that happened from the
time they left 7th and Main Streets in Lynchburg until about
daylight except that his automobile was pulled in front of
petitioner's place; that Wilson gave him his automobile keys
and he said to Wilson he would stay in his parked automobile
and sleep before going home (R., pp. 43, 44, 45).
Prior to the abave trip to Lynchburg by Wilburn and Wilson, Wilson and his wife and petitioner and his wife had
agreed to go to the Old Fort Hotel operated by Mr. Falwell
for. some food. Shortly after Wilburn and Wilson started
to Lynchburg, Mrs. Harvey Wilson and Mrs. Marion Moore
left petitioner's place in the Wilson. auto!llobile for the Old
Fort to order the food so it might be served when their respective husbands arrived. Petitioner remained at his place
to close it for the night and to do some cleaning. Later, he
talked over the telephone with Mrs. Moore at the Old Fort
and asked if Wilson had arrived. When told Wilson had not
kept the engagement, petitioner also talked over the telephone
with Mrs. Wilson. F:i,nally, petitioner told his wife as Wilson
had not appeared at the Old Fort, to return home. She did
in _the Wilson car, leaving Mrs. Wilson therein (R., pp. 51,
56, 69, 71, 158, 159, 160). Wilson got into his automobile with
his wife and left petitioner's place, after talking with petitioner and his wife briefly (R., pp. 71, 72).
John Henry Robinson and Raymond Karns testified ·
5* they worked for :11ipetitioner at his place the night of the
alleged larceny; that petitioner said he had a job for
them to do; that he gave them some beer to drink; that while
Wilburn was asleep in his car, petitioner opened the back of
it and removed therefrom two cases of whiskey,- Robinson
carrying one and petitioner the other to petitioner's home
and that Eddie Robinson and others were present when it
was done. Eddie Robinson was called as a witness for the
Commonwealth. On the first day of the trial he said he did
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not see the whiskey removed from the car whereas on the
second day he said he did see it taken out of the automobile
(R., pp. 87, 88, 89, 90, 95, 97, 131, 132, 133, 134, 150, 151, 28G,
288, 289).

·

When Wilburn awoke, it was lig·ht. He reached for his
pocketbook. It was gone. He looked for his whiskey. It
was also g·one (R., p. 20). Then he went to the Old Fort and
had the Sheriff of Campbell County called on the telephone
(R., p. 21). The Sheriff met him at the Old Fort and they, tog·ether with Deputy Sheriff Williams, went to petitioner's
place. They examined Wilburn's car there. Then they
knocked, called and blew a horn to arouse _petitioner . .As they
did not succeed in locating him, they were about to leave his
place when Officer Williams saw petitioner and his wife in
his. automobile. The Sheriff talked to petitioner about it who
told him he did not know anything· about it. The same officer
also talked to Mrs. Moore. She said she knew nothing about
it. Petitioner was asked by the Sheriff who was with Wilburn and was told Harvey Wilson and wife (R., pp. 20, 21,
22, 106, 107, 108, 113). Before leaving petitioner's place, the
Sheriff asked him if he was going away and told him he would
probably want to see him some more (R., p. 117). The officers
and Wilburn then went to Wilson's home. Wilson was told
by the Sheriff what happened and that he wanted him to go to
petitioner's place with him (R., p. 108). Wilson and his wife
followed the officers and Wilburn to petitioner's place (R., p.
59). .After the· officers reached petitioner's place on this occasion, they knocked on his door and made considerable noise
to arouse him. They did not do so immediately. For that
reason, the Sheriff sent to Rustburg for a search warrant.
Then a blackjack was used to knock on the door which was
opened by Mrs. Moore. Shortly thereafter, petitioner who
had been asleep, went out and saw the Sheriff. .After some
discussion between the Sheriff and petitioner, the Sheriff
6* told him he was not satisfied and to give him *his keys
if he bad anything locked. Petitioner gave the key to
his house to the Sheriff and told him he would find whiskey
he bought from Wilburn. Wilburn denied the sale. Mrs.
Moore spoke up and said Wilburn did sell the whiskey and
petitioner paid him for it. The officer found the whiskey on
the floor in a "room in petitioner's home and arrested him (R.,
pp. 108, 109, 110).
Other facts will be mentioned in discussing the several assignments of error.
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ARGUMENT.

(1) The Coitrt erred In Jts Refi~a.l to Continue the Case
Upon Petitioner's Motion on September 27, 1945, on .Account
of the .Abse'l'bee of Material fflitnesse.s.

These absent witnesses were John W. Tolley, Jr., and R.
1-V. Leebrick. Petitioner had oaused subpoenas to be issued
to be executed upon them. He had used due diligence to have
them before the Oourt and jury on September 27, 1945. These
witnesses were in the United States Navy so process was not
served on them. Counsel for petitioner stated to the Court
he had reasonable grounds to believe such witnsses would be
present for the trial of this oase. The reasons stated were
that the mother of 01w of them had said he had sufficient
points to be discha11ged fl'om the Navy and was on his wa,y
home and the petitioner had a card from the other witness
advising he would soon be home and would see him. Counsel
for petitioner also stated to the Cou:vt these witnesses were
material ;md the same facts to be proved by them coulq not
be pl'oved by any other wit:p.ess ov witnesses. R. I. Over-bey, of counsel for p~titioner, had talked with these witnesses
and knew their evidence was material. He reduced what thev
said to affidavits, taking an affidavit from eaoh
them .. se·c
their affidavits (R., pp. 820, 321, 322). Also see affidavit of
R. l, Ovel'bey (R., pp. 818, 319) which the Court requfr~d him
to make and file as to the m~terlality of suoh witnes~es.
The real and vital issue in this case was whether Wilburn
was selling whiskey the night of February 10, lf)45; and if the
~etitioner had exp!ained the. possessio~ of the alleg~d stolen
l~quor.. The petibo?er testlfie~ positively he bought the
hquor m his possession from Wilburn. He was corroborated
by Mrs. Moore, his wife (R., pp. 161, 162, 163, 19a, 199,
7• 200). John Fa11r~r •testified on Maroh 27, 194Q, that b~
saw petitioner pay a sum of money over. his counter to a
ma:q he saw come in ·tho place. Farrar was also in the U1)itecl
$tates Navy last September so he was not thon availabl~ as
a witness fol' petitioner. However, his previous testimony
waa I'ead to the juFy (R., pp. 242, et seq.).
Wilburn testified he did not sell whiskey to petitioner or
tP. anynne at petitionel'1s plaoe that night (R., pp. ~4, 28, 29).
He is the same person C. R. Hug-hes testified 'fwas pretty
good and tight, taking off his hat and putting- it. pack on,
taking· some money out of his pocket and putting- it back'' (R.,
p. 154). Hughes also testified Wilburn said he had whiskey
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$M!OO fo.p it (R., p. 164)~

a
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case and he would take $50.00 or

':Vheiie ab!S.ant witne~ses, Tolley and Leebriok, in their 11e~petctiv€! affidavitf3, each made. on February 15, 1945, just a
few d11ys nftar the alleged larceny, not only swore they bought
whi~key ffqm Wilbur~ and paid him fo:v it, at petitioner's
during tha pight of Fe.bru~ry 10, 1945, but also that he had a
q~imtity pf it and was trying to sell any and everybody whiskey (R,, PP,
321, 322).
Their evidence was obviously material and pertinent. It
would have estabfo;hed clearly, definitely and positively the·
~Qu:rse pf bm:iiness and dealings Wilburn was pur-suing with
h.ia. whiskey that nig·ht. And had the juFy been given an opportunity to hear and sea witnesses who purchased liq-u.or
fro.m Wilburn; besides the petitioner, their ve11dict would
doubtles~ have been wholly djfferent.
lt is well settled that an accused is entitled to have his
witnes~Els before the C«;mrt a:pd juey. The reason therefor- is
pl~in, A Court and jury ~hould see the witnesses in person
in o:rder te properly asoe:rtain their attitude, demeanor and
f 1?a11kn.f3ss arid determine the proper weight, if any, to be given
their testimony. It is conceded a trial Court has some qisQrgtion in granting a continuanoe but a trial Court ~~nnot
use its power in an arbitrary manner. It certainly should not
be used in disregard of the fundamental rights of ap accuse(;],
Tlie law does not allow a Oourt to refuse a continuance when
tbe oiiieum~tanoes disclose a oondition of affairs showing
th~t juEJtioe to an accused entitled him to a postponem~nt of
his trial.
.
·
*Here, the petitioner had been twice tried pr~viously.
s• During those trials, it was impossible fol' hill! to have
either Leebrick or Tolley pl'esent in Com1t beoause th~y
we.re in the United States Navy and could not ]?e i·eaGhed by
procaas of the Cou11t. Petitioner had suffe1,ed a seriou°&
h&nclicap Q.nd disadvantage in the two :fil'st ti1ials beGaus~ of
the p.bsenQe of these witnesses. He accepted it ancl we~t to
trial witlltmt a~king for a continuanoe or postponement because he realhmd the interests of this Country demanded first
consideration. "'When bis witness, Farrar, was called irtto
th~ Navy, he was further handicapped. But wh~n this ease
w&s c&lled for its third trial on September 27, 1945, th~ war
was at an end. Men in the Navy weFe coming home. That
was true of Leebrick and Tolley so when petitio;ner a~d 4is
cou11sal h&d :reasonable 1p1ounds to know these tw9 wjt:pesse~
wtn1e I1Elturning to their homes in Lynehburg, petiti9n~r did
&ak for a reasonable opportunity to pr-oduce them in Court as
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witnesses.. While it is ILOt a matter of record, counsel for
petitioner do not deem it improper to call to the attention of
this Honorable Court that on November 8, 1945, the same
day the trial Court overmled· petitioner's motion for a new
trial, one of these same witnesses personally appeared in the
trial Court or prior to the end of the September Term of the
Circuit Court of Campb,?11 County. This is proof positive
of the fact. that at least one of these witnesses would have
been available. as a witnens for petitioner within a reasonable
time after,September 27, 1945.
Despite the above, peti1\ioner was forced into his third trial
in the absence of his most material witnesses. They were
wholly disinterested and were not related to or connected
with petitioner in any manner whatsoever.
There is not a scintilla of evidence to show that petitioner
or his counsel had, at arty time, done anything merely to obtain delay in the trial of 1ihis case. All they did in asking for
a continuance on September 27, 1945, was because they believed simple justice demanded it, particularly since they had
more than reasonable grounds to believe Leebrick and Tolley
would soon be out of the Navy and return to their respective
homes in Lynchburg.
In Vineyard v. Commmzwealth~ 143 Va. 546., on, page 550,.
this Court said :
1

9•

., ' ( 3) As a general rule, where a witness · has been
duly summoned and is absent on account· of sickness, or
for other cause, if the p2irty e.ausing the witness to be summoned makes affidavit that the testimonv. of the witness is
material, not merely cumulative, and that he cannot safely
go to trial without his t~stimony, a continuance ought to be
granted, if there is reason for believing that the attendance
of the witness can be seeured at the next term; unless the
court should be satisfied from the circumstanees that the object of the motion was to delay the trial and not to prepare
for it. Hewitt v. Commonwealth, 17 Gratt (58 Va.) 629, 630;
C. &1 0. Ry. Co. v. Newton, 117 Va. 260, 263., 85 S. E. 461;
Lufty v. C01mnonwealth, 126 Va. 711, 100 S. E. 829."
In the recent case of Anthony v. Commonwealth (from the
same Circuit Court of Campbell County), 179 Va. 303, on
page 310, this Court said:·
'' The desire of the trial court to prevent undue delay of
the trial of the case is commendable. But this should not
compel the court to force a litigant into trial in the absence
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of material witnesses, where such litigant has done all in his
power to obtain their appearance and it appears with reasonable certainty that the witnesses will be available at a subsequent date. It is true that a final determination of this case
had been long delayed, but this record does not show that this
delay was due to any want of diligence on the part of the
accused.''
And in the last mentioned case, this appears on page 311:
" (7) In Burks Pl. & Prac. ( 3 Ed.), 420, it is said: 'It is
not the practice in Virginia to require the applicant to state
what he expects to prove by the ab~ent witness unless the
court doubts the motives of the applicant, and suspects that
the object of the motion is merely to obtain de]ay.
'' (8-10) The application of the rule is within the sound
discretion of the trial court. However~ when the disclosure
of the expectant testimony is made-as it was made in this
case-and the materiality of the testimony and its non-cumulative character is shown-as it was shown in this case,failure to grant the motion constitutes reversible error."

We submit that the record discloses that full disclosure of
the expectant testimony was made; that such was ma10• terial and vital to the issue in this "'case; that it was noncumulative; that petitioner had more than reasonable
grounds to expect the witnesses to appear in Court in his behalf at an early date, certainly by the next term of the Court
and that the refusal of the Court to grant his motion for a continuance was highly prejudicial to him.
Since the case should have been continued for the reasons
.for set above, it was error to refuse the continua.nee.
(2) The Court Erred in Allowing Improper Evidence to
Be Intro.d'Uced in Behalf of the Commonewalth.

The Commonwealth was permitted by the Court, over objections of petitioner, to offer and introduce in evidence two
photographs, designated Commonwealth's Exhibits Nos. 1
and 2 (R., pp. 8, 9, 10, 11, 12, 13, 14, 15, 16, 24, 25, 26). Tl1ese
photographs were taken and made for the sole purpose to
show the Wilburn automobile and its alleged location on petitioner's premises. If they had been made of said premises
alone, they would have been proper evidence, and it would
also have been proper for a witness or witnesses to have taken
them and indicated thereon where in his or their. opinion such

1o
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automobile was parked. However, that was not done in this
case. The \Vilburn automobile was taken to said premises
and the photographs of it thereon, were made on July 5th
(R., p. 8), almost five months subsequent to the alleged
larceny. When the phe1tographer reached petitioner premises, it was not in the position it is shown on these exhibits
(R.., pp. 12, 13). Before the pictures were taken, Mr. Williams attempted to plaee the "\Vilburn automobile on petitioner's premises and tb,en Mr. ·wi]son was asked to place it
thereon (R., p. _13). In other words, all of those who went
there to participate in placing- the automobile evidently did
not agree as to its alleg:ed location, but when it was finally
placed for a photograph, there seemA to lmve been acquiescence among·st them as to its location.
Pl1otographs with sucl1 evidence are improper in that they
are self serving and are used to corroborate a witness or witnesses.
In Nunnelley, .A.d1nr., e1tc., v. Muth. (Kentucky Court of Appeals-June 16, 1922), :l95 Ky. 352, 242 S. W. 622, this is
said:
'' The competency of the photographs is insisted upon, on
the idea that they were shown to have been accurately
11* taken and developed, and that they *portray, according
to Parker's' recollcdion, the location of the moving objects at the time the bo-y could first have been seen by the
driver of the truck. Upon that hypothesis _it is argued that
they are certainly as competent as the testimony of the witness himself, and that th(~ir admis~ion in evidence would have
aided the jury in determining the situation of the parties
immediately preceding a:nd at the time of the accident. Numerous decisions from other jurisdictions are cited, as approving the competency of this eharacter of evidence, but
many of the authorities relied on, ineluding text books, pertain to photographs of t:he locus in quo or of permanent objects about the location of w11ich there is no dispute. Photographs of the scene of the accident and of permanently located objects, shown to be1 accurate, are admissible in evidence
in this jurisdiction on the ground that they enable the jury
to ~cqui:r;e a more intelligent understanding of the situation
than could be obtained from a verbal description bv the witnesses. But we have never held, where the question :was
raised, that photog-raphs taken to show a witness's recollectionof the location of moving objects are competent.
"The latest utterance of this court on the subject is found
in Welch v. Louisville & N. R. Oo., 163 Ky. 103, 173 S. W. 338.,
in which it was held that photographs taken after the acci-
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dent, showing the precise position of a party at the time of
the accident, are inadmissible. The decision was based on.
the ground that a photograph of tlutt kind is self-serving and
,cannot be used to corroborate a witness or to furnish evidence of the position of the party at the time of the injury.
This, in our opinion, is sound, since the photograph does not
show the facts with reference to the location of the injured
party or other moving objects at the time of the accident, but
is merely an ocular demonstration of the witness's conception
of such locations. If such photographs were held competent,
then every witness testifying might intrqduce photogr~phs of
his conception of the location of moving objects, and there
-would be no end to the attempt to corroborate the witnesses
by what amount. to self-serving statements.''
In Fore v. State (1898), 75 Miss. 727, 23 So. 710; this appears:

'' The photographs., and a.11 the evidence touching them,
should have been excluded. They were not simply reproductions of the scene of the homicide. They were photographic
representations of tableaux vivants, carefully arranged by
the chief witness for the state, whereby his version of the
tragical occurrence should be broug·ht vividly before the
mind's eye of the jury, and be impressed upon the jury as
the view of the actual occurrence, and not as the mere .statement of the facts of that occurrence as detailed bv this witness. Their effect, if not their purpose, was, by photographic
processes, to streng·then and bring out in striking captivating fashion the version of the difficulty as given the
12• *jury in this witness's evidence. We rtipeat, the pictures were not photographic representations of the
scene of the lamentable tragedy. They were artistic reproductions of situations, carefully planned by the state's chief
witness. Their only effect was to grave upon the jury's
memory the account pf tJ}e hoinicide given by the witness,an account at variance with that of at least two eyewitnesses
of the homicide. That they were hurtful to the prisoner cannot be doubted. Indeed, with the average jury, these dumb
witnesses., created by the joint efforts of the state's leading
witness and the photographic artist, might go far to secure
a verdict for the party offering them.''
In Babb v. Oxford Paver Co. (1904), 99 Me. 298, 59 Atl
290, the Court said:

12
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'' To be admissible, pl~otographs should simply show conditions existing at the 'time in question. But photographs
taken to show more thaIL this, with men in various assumed
postures, and. things in irarious assumed situations, in order
to illustrate the claims a:nd contentions of the parties! should
not be admitted. An examination of the excluded photographs shows that they .fall within the latter class. They
would serve merely to illustrate certain theo'Fies of the defendant as to how the aecident happened. They were properly excluded as a matter of law."
In UcGowan v·. TaJJma.n, 144 Va: 358, a photograph was
offered in evidence to shc)w a bicycle in Seventh Street above
Harrison Street in Lynchburg, in an action for damages growing out of a collision between a bicycle and an automobile.
Objection was made thereto. The frial Court directed the
jury to disregard the bfoycle shown in the photographs and.
to regard them only as ~iews of the location of the accident.
The following appears:I on page 363:

'' It appears from the record that the court directed the
jury to disregard the bieycle shown in the photographs and
to regard the photograpps only as views of the location of
the accident. Besides, .after all of the evidence had been
introduced by both parties, the court, on motion of the defendant, permitted the jllry to view the scene of the accident ..
Under these circumstanc<:is, this assignment is without merit .. '"
13*

'"'In the instant case, repeated objections were made
to the two photographs with the Wilbnrn car shown
therein. At no time did the trial Court tell the jurv to disregard the automobile shown in them and to regard or
consider them only as views of petitioner's premises.
On the contrary, remark~ made and questions asked by· the
trial Court served to emphasize the importance of such evidence and thereby further prejudiced petitioner before the
jury (R., pp. 10, 11, 12, 14:, 24, 25, 26). ·
As such photographs were improper evidence, their introduction in evidence and what transpired in connection .therewith, was highly prejudicial to petitioner.
(3) The Court E·rred ·in Making Comments and Remarks
A.boot the E1.,,idence and the Case which Were Improper tuWe Made Before the Ju,ry a11d H'hich Were Prejudicial to
Petitioner.
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Harvey Wilson was a witness for the Commonwealth (R ..
p. 50). During his direct examination, he was asked and told
about his visit to petitioner's plac-e the night of February
10th; the arrival of Wilburn there; his condition with reference to. the use of intoxicants; the trip made by ·wilburn and
Wilson to and from Lynchburg; where they went in Lynchburg·; if they saw any one in Lynchburg; where ·wilson left
Wilburn in the latter's automobile after they returned to
petitioner's place from Lynchburg; where petitioner was
when they got back to bis place from Lynchburg; the telephone call between petitioner aild his wife; who was at petitioner's place upon the return thereto by "\Vilson from Lynchburg and numerous other details (R., pp. 50 to 63). In addition thereto, Wilson was asked about John Henry Robinson
and Karns. When he said thcv were next to a fence on the
Lynchburg side, Wilson was ashd to use Commonwealth Exhibit No. 1 and to point out on such picture to the jury what
he meant. He did use the photograph and did make indications thereon of what he meant before the jury (R., p. 57).
During all of the above detailed evidence, on direct examination, the trial Court made no comment except to suggest
a question to be asked the witness (R., p. 55).
14•
• As the 'above matters had been inquired into and
developed for the benefit of the Commonwealth, counsel
for petitioner cross,.examined Wilson about same. During
such cross examination, objection was made to one question
propounded the witness. The trial Court, instead of ruling
directly on the objection, proceeded to make, before the jury,
the comments and remarks to be found (R, p. 84), the tone
and effect of which were highly JJrejudicial to petitioner because they were calculated to cause the jury to believe the
Court believed petitioner was evading the issue in the case.
Aftr such remarks were made by the Court, objection was
made thereto by petitioner's counsel together with a motion
for a mistrial (R., pp. 83, 84, 85).
Again, the Court made, before the jury, an unnecessary
comment on the evidence which doubtless influenced the jury
to the prejudice of petitioner (R., pp. 127, 128, 129).
In llf.azer v. CornmonweaUh, 142 Va. 649, this appears on
,
pages 653 and 654 :
"(2) The courts and the leg·islature of this State have been
extremely jealous of any expression of opinion by the trial
judge upon the weight of the evidence or the credibility of witnesses. Such expr.essions have been uniformly held to constitute reversible error. Torbert v. .At. C. L. R. Co., 122 Va ..682,
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95 S. E. 635; Gottlieb v. Comth., 126 Va. 807, 101 S. E. 872;
Bear v. Bea-r, 131 Va. 44/'i, 109 S. E. 313; At. Coast R. Co. v.
Robertson, 135 Va. 247, 116 S. E. 476; Petherbridge v. Pr·incess Amie Coimty, 186 Va, 54, 65, 116 S. E. 359.
" The high qfficial po~mon ·of the trial judge in a cFiminal
case gives great weight, with the jury, to his words and conduct, and it is incumbent upon him to guard againf;t any manifestation of his opinion either upon the weig•ht of the evidence or the credibility of the witnesses. 'All expressions
of opinion~, or oommonts, or remarks, upon the evidence,
which have a tendenoy to intimate the bias of the court with
respect to tho oharacter or weight of the testimony~ particula11ly in criminal oas(}&, are wafohed with extreme. jealousy
and generally oonside1,ed as invaRions of tho province of the
jury.' Dejartiette v. Co'l1nnonwl~alth, 75 Va. 867, 874. He
should preside with impartiality and 'not express or intimate
an <>pinion as to the oredibility of a witness or as to controverted facts.' There are numerous cases to this
15* •effeot. Whitol(lw v. "Whitelaw, 83 Va. 40., 1 S. ]D. 407;
Petherbridge v. Fr'inoe.9S .Anne County, supra,· Sharp
v. State, fH .Ark. 147, 10 S. W. 228, 14 Am. Bt. Rep. 27; McMinn v. Whelan, 27 ·cal. SOO, 319; Gribble ~- State, 85 Te:x.
Or. R. 52, 910 S. w·. 215, 3 A. L. R. 1096; Myers v. Stqte, 99
lviiss~ ~6S, 54 So. 849 J Note 10 A. L. R. 1116. · The. latest case
QJl the subject, fully sustaining thes~ views., is Rtate v. Brvant,
189 N. C. 112, 126 S. E. 107.
H In W amng v. State, 59 Tex. Cr. R. 279, 128 s! w. 625, the
trial fudge sa~id that he ilid not see what the am~we·r to a certain question hqd to do with~ the cm~e, or that it was rnaterial
one way or tlie other. ln r.e·versing the ease, the appellate
court said: '- !I'his. rna11 have had a serio1,~ bearing upori the
case, especially in i,iew of the f aqt that a.ppe.llant was award~d
the maroimum pwnish.ni.er#.' '' (Italics ~upplied.)
1

In the instant case, the Court said in part (R., p. 84),

q

"* ~ • You have gone downtown. ·what'~ that got to do with

whether he stole the wMskey or boug•bt the whiskey. 4 * *
You have g<me way downtown. Why take all this time going
over those details. • * ,., '' In rnaking such comments, the
Oourt, in. effect., g·ave thEi juPy to unclerstand that questions
to and answers from the witness, Wilson, on cross examination, wer~ imm~terial and .h~d nothing to do with the ~ase
Qne way or the oth~r.
~he above quoted 'J'~~a.s. ca!,e, in. lJ.fazer v. Cannnoti.wealth,
supr~, page 654, cle~rly :plac:~d it~ stamp of clisapprov~l on
s4o,ila·r r~tnark~ by a trl.ll judg~ and reversed a conviction.
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We submit such comments and remarks by the trial judge,
in the c,ase here presented, had a serious bearing thereon,
particularly sinoo he made no such remarlu:i in the direct ex-

mnination of Wi'lson as a witness for the Commonwealth.
In this same conneotion, see
·

Pintn v.. Oomm<mwealth, 166 Va. 727"
Hicks v. Commonwealth, 178 Va. 261, and
.tlnthon.Y v- Commonit'<'Alth, supr(t~

In. the Hicks case, the trial Court said: '.~ «< «• " It is not
muoh to this oase, and if you want to talk to her, tho court
will allqw you a five dollar fee.',
On pag·e 263 thereof, this appears?

''A 'five dollar fee' in itself would indicate that the Judge

thought that there was 'not mueh to this ease.' lVhate1,er
may hfJ/ve been his reaso,is, his observatio,is were inj-udicious
<;l/tUl, might have l;uum harmful. n (Italics supplied.)
16~

•Jn Anthouy v. C01nmon10ealth, supra, this appears
·

on pages 310 and $11:

'' All e:xpres~ions of opinion, comments or conduct, which
have a tendency to intimate to the jury the bias of the court
with respeot to the ~haractar or welght of the testimony, particuhll'ly in criminal eases1 'are watched with extreme
jealousy, and gen.era.Uy cmnsidered as inva~ions of the prov.,
inGe of the jury. Hicks v. Comm01iwealth, 178 Va. 261, 16
S. E1 (2d) 639, 640.' "

We sub:niit, in view uf the foregQing authorities, that highly
prejudicial error was committ'}d by the trial Judge in his
comments and remarks before the jury.
(4.) The Oai,rt Erred in. Refusing to Set .Aside the Verdict
of the Jury and Gra·nt Petitioner a New Trial Upon Pefi..
tioner's Motian Upan the Ground TJwt the Verdict Was Contrairy to th~ Evidence.

'rhe indictment in this ca~e. eharges petitioner with the
larc,eny of seventee1i fifths of whisk{}!, the property of Q, Q.
Wilburn, Wilburn., as a witness, testdied the liquor belonged
to him and others. The other owners of it me.n.tionod by him,
went with him t.o his niother's home .. There he also said, they
removed from his automobile, their clothes and suit eases but
left the whiskey, all of it, his and their respective shares, in
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his automobile. This w.as queer conduct on his and their
parts, especially since he further said the whiskey was bought
for a definite, specific 1>urpose, namely :-to take to his
mother's home to give to those who helped· him and others
do work on his mother's farm. Instead of leaving the whiskey
at his mother's home for the aforesaid purpose, he carried it
in his automobile to Red House,-then to .Appomattox where
a drink of .it was taken by him and some friends, and where a
:fifth of' it was given away, and later~ he drove his automobile
with the residue of the wltiskey to petitioner's place in Campbell County.. Instead of ,conserving and saving the liquor he
!Said belonged to him and others for the purpose for which
he said it was purchased:, he took another drink of it before
entering petitioner's place. .After <mtering· the place and
finding those therein '' v13ry much drunk'', to use bis exact
words,. he said peti1;ioner asked him if be had a drink.
17*' He #told him he did and he and petitioner went to the
car where he said hE~ gave petitioner a drink and a fifth ..
He carried a fifth into pe;titioner's place and all who wanted
it, took a drink of it (R., pp. 18, 19, 29, 31, 32, 33, 34, 35., 36,
37, 38) .. If Wilburn's re]iatives owned any part of the whis..:
key, they have been as silent as the grave about this ownership of it, for although this case has been tried three times 1
none of them bas appeared at any time to make claim to it or
any part thereof.
Not only was the liquor not removed from Wilburn's car
but his clothes were also left therein when he reached his
mother's home (R.., p.' 41). He went there to stay and work
a week (R., p. 19). He di,dn't stay but went back to ,vashington (R., p. 31). He gave~ as his reason for working o~ the
farm a week that his mother had no one to help her but an
eleven year old boy sine«~ the death of her husband and he
had that much whiskey ti) give each man a fifth who helped
them during the week (R., p. 19).
Wilburn's conduct and. actions were so unusual that his
testimony is incredible. If he went to his mother's home to
work for a week, he didn '.t do it but returned to Washing-ton.
If he had any intention of staying with his mother for a
week, surely he would ha,rn removed his clothes from his automobile, particularly as they were not in a bag or suit case
(R., p. 41).. If he had the liquor for the only purpose mentioned by him, it is most unusual he would have hauled it
around and used, consumed and permitted it to be drunk as
he said he did.
His queer and strangEt conduct is further demonstrated
and emphasized by the. fa.ct he permitted Harvey ·wilson, a
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man under the influence of intoxicants, to drive him in his
automobile from petitioner's place to a wholesale produce
house in Lynchburg, Sunday morning, about 2 o'clock A. M.
He says he got out of the car but as nobody was at Canada's.,
he went back to petitioner's (R., pp. 42, 43). In connection
therewith, Wilson testified, after they left Canada's,-'' Then
we went down to where I presume the boy lived, under the
bridg·e. I don't know which bridge it is, the bridge g·oing to
Amherst" (R., p. 52). And ,vilson further testified he approximated the time they reached Canada's "around
]Sills two-thirty or quarter after two"; that •subsequent to
that, they went to a house under the bridge and Wilburn
got out of the automobile, went to the door of the house and
knocked (R., pp. 75, 76). On the return trip from Lynchburg
to petitioner's, Wilburn said "I dropped off to sleep after I
left Canada Produce Company",-" Sitting in the car"; that
he did not know what was said or done; that he did not know
,vhich route they. followed and that neither he nor Wilson
knocked on a door to a house on 7th Street (R., pp. 43, 44, 45).
On the contrary, Wilson testified,-"He talked to me all the
way back. I know he couldn't have gone to sleep because he
was talking to me". He further said,-" 9 * * He was talking, would say a work backwards a,nd forwards all the way
over. I know he was not asleep'' (R., pp. 76, 77).
We submit that such actions, conduct and statements on
the part of Wilburn clearly show he was either too much under the influence of liquor to know what he did or said or
that he is so careless and reckless with the truth, that his
evidence should not be accepted as proof of anything.
He also testified he did not sell petitioner any whiskey. Be
that as it may, his actions certainly indicate he had it for
sale. He had a considerable quantity of liquor in his possession that was not legal_ whiskey under Virginia law. C.
R. Hughes, a Campbell County farmer., was asked to describe
the physical and mental condition of 'Wilburn as observed by
him when he entered petitioner's place. His answer was as
follows : '' vV ell, I think he was pretty good and tight, taking
off his hat and putting it back on, taking some money out of
his.pocket and putting it back". The witnes~, Hughes, was
also asked this question :
'' Did you see him try to sell anybody any f'' He answered:
'' He had some he said he gave $44.00 a case for and he'd
take $50.00 or $55.00 for it. I wasn't paying much attention'' (R., pp. 153, 154, 155).
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John Henry Robinson testified petitioner removed two
cases of whiskey from ·Wilburn's ear, one case being carried
by him and the other by petitioner to his house. Robinson
said he carried the full case and petitioner the "half one"
(R., p. 89). He also said Mr. Farrar, a lady, Raymond Karns
and Edward or Eddie Robinson were present when it was
done and that Mr. and Mrs. Harvev Wilson were also there
in their car in the driveway .. (R., pp. 100, 101). He
19<+ *further stated petHiouer made no attempt or effort to
bide what he was d,!>ing (R., p. 101).
Haymond Karns testified in a similar way (R., p. 139).
Eddie Robinson testi:fic~d he did not see the whiskey taken
out of the car and didn't see what was done with it (R., pp.
150, 151). The following day, he changed his evidence and
testified he saw his brother, John Henry Robinson, and petitioner remove the whiskey from the automobile (R., p. 286).
According to what was said by ,John Henry Robinson and
Raymond Karns the above happened after Wilburn and Wilson had returned from L:~nchburg and Mrs. Wilson and Mrs.
Moore had come back from the Old Fort.
In connection therewith, attention is called to the following:
Harvey ·wnson testifi<?d after his wife and Mrs. Moore
returned from the Old Fort, he and petitioner walked up- to
the Wilson car innnediafoly and petitioner was there beside
it continuously until the "\Vilson car was driven away. He
further stated Mrs. Moo:re and petitioner were standing by
the car when he and his wife left petitioner's place (R., pp.
71, 72).
Mrs. Louise Wilson, tl~e wife of Harvey Wilson, testified
she and Mrs. Moore droite back from the Old Fort to petitioner's place; that petitioner came up to the car and neither
he nor Mrs. Moore were any distance from it and were within
her sight until she left. She further stated she did not see
petitioner have any boxE\S or containers (R., pp. 293, 294,
295).
John Fa·rrar's evidence, read to the Court and jury shows
he did not see either John Henrv Robinson or Ravmond
Karns there (R-., pp. 255, 256). "'
•
John Henrv Robinson admitted on cross examination he
had stated he was not at petitioner's place the nig·ht of the
alleged larceny and also be did not know anything about it
(R., pp. 98, 99).
C. E. Kidd testified John Henry Robinsqn had a conversa-

l\tlarion D.. Moore v. Commonwealth of Virginia.

1·9

tion with him about his testimony and said he was going to
tell he was drunk and didn't know what went on (R.., p. 258).
John Henry Robinson and Kam·s further te~tified they
burned the two boxes in which the liquor was carried to petitioner's house (R., pp. 98, 144). John Henry Robinson also
said two empty cases were left in the Wilburn •car be20* sides the two cases carried to petitioner ,'s house (R., pp.
97, 98). On the contrary., Wilburn testified he did not
have but two boxes and the witnesses who said be had more
than two boxes were mistaken (R., p. 39).
C. W. Falwell, Jr., John Barnett, Herbert Hege, John
Withers, Page Wimbusl1, E. D. Byrd, Monroe Jeffries and A.
S. Doss testified the general reputation of .John Henry Robinson, for truth and veracity, is bad in the community in which
he lives and they would not believe him on oath (R., pp. 262,
264_, 265, 266, 270, 272, 277, 279, 280). Six of them testified
in a similar manner about the general reputation of Raymond
Karns.
Officers Miles and Williams told about their visits to petitioner's place· and that seventeen bottles ancl a piece of a
bottle of whiskey were in the left front room of petitioner's
home. They also told that Wilburn denied he sold the whiskey to petitioner who claimed he purchased it from him the
night before and that l\Irs. Moore spoke up and told Wilburn
he knew he had sold the whiskey to petitioner who paid him
for it.
Mrs. Moore testified she heard ,vilburn ask her husband,
the petitioner, if he wanted to buy some whiskey as he had a
case and a half he would sell; that Wilburn and petitioner
then went out of the station and stayed about ten minutes;
that when petitioner came back into the station, be asked her
for the keys to ~he place they kept their money under the
counter; that he wanted $80.00 as l1e was to buy a case and a
half of whiskey from Wilburn; that she gave him the keys;
that he got the money and paid ·wnburn over their counter.
She also testified John Farrar was then at the telephone at
the end of the counter (R., pp. 161, 162).
Petitioner testified in similar manner and explained when
he and Wilburn went out of the station together, they went
to Wilburn's car; that Wilburn had the whiskey in the back
end of his car; that he looked at it and bought a case and a
half from him which he carried to his house, making two
trips, and then paid him for it. He also .explained that although the Sheriff asked him about it, he did not tell him
about it when first asked because what hacl happened was between friends and he did not want to get anybody in trouble.

Suprenre- CoJ~rt of App.ears-· o,f Virginia:

20

He furthe1~ stated :that although the Sheriff asked him
about the whiskey .and told him he. *would probably see
him again that day, he stayed at his home and made no
effort to conceal or dispo~e of the. whiskey.,
John Farrar who was in the station using the telephone,,
saw petitioner pay a mau a sum of money over the counter.
We submit the conflicting and unsatisfactory evidence forthe Commonw~alth in this case does not overcome the presumption of innocence~ that it does. not prove petitioner's
guilt beyond a· reasonable doubt; that the verdict of the jury
was contrary to the evidence and the Court erred in refusing
to set it aside.
i

21*

i1i Its Refitsal to Set Asicie the Ver~
diet of the Jury mid Grant Petit-ioner a New Trial oin the
Ground of After Dis,cove(,rcl E1.1ide1we.

(5) The Oo~irt Erred

1

,I

In support thereof, pE~titioner filed his affidavit and affidavits of Carlton Kidd, Landon Kidd., FFederick Kidd and Peyton Singleton (R, pp. 3~;4 to 335, both inclusive).
These affidavits speak: for themselves and clearly show themotive for John Henry Robinson and Raymond Kams testifying as they did.
.
In Joh11i.~on v. Comm,~nwealth:, 104 Va. 881, this was said!
on page 886':
'' The rule governing· the granting of new· trials for afterdiscovered evidence is well settled by the authorities in this
jurisdiction, and is succinctly stated in the case of Nicholas:
v. Corwmonwealth, 91 va;. 741, at page 753, 21 S. E. 364, at p.
368, as follows:
'' '1st. The evidence 1hust have been discovered since the
trial. 2nd. It must have been evidence that could not have
been discovered before the t'rial by_ the exercise of reasonable
diligence. 3rd. It must lje material in its object, and such as
ought, on another trial, to produce an opposite result on the
merits~ 4th. It must not be metely cumulative, corroborative,
or collateral.' 4 Min. Inst. Pt. 1, 758, 759; Wynne. v. Newma.n's Admr., 75 Va. Bl~r; Whiteh1trst v. Comth .., 79 Va. 556.
See to the same effect the cases collected in a note to 8t.
John's Ex'ors. v. .A.lileri1on, 32 Gratt. (Va. Rep. Ann.) 140."
In view of the f or~going, we submit the Court erred in its
refusal to set aside the 'verdict.
I
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*CONCLUSION.

It is recognized that questions of fact are ordinarly to be
determined by a jury. But a verdict will not be sustained
simply because it has been rendered. For in a criminal case,
unless it is predicated upon credible evidence which overcomes the presumption of innocence and establishes the guilt
of an accused beyond a reasonable doubt, it will not be permitted to stand.
And it is confidently submitted that in the case here presented, petitioner's guilt bas not been established by credible
evidence beyond a reasonable doubt. The evidence for the
Commonwealth was so inherently incredible the Court should
have set aside the verdict. Petitioner did not have a fair
trial because the evidence did not prove nor demonstrate
his guilt beyond the peradventure of doubt. Furthermore,
the aforesaid errors of the Court were hig·hly prejudicial to
him. Besides, the affidavits of Carlton Kidd and others filed
in support of the motion to set aside the verdict of the jury
on the ground of after discovered evidence, show what was
the real reason and motive for John Henrv Robinson and
Raymond Karns testifying in the manner they did.
The jury should have the benefit of the evidence in such
affidavits because .considerable emphasis, during the trial of
this case, was placed on the alleged charge by Wilburn his
money had been stolen.
Your petitioner, therefore, respectfully submits that the
aforesaid .Circuit Court committed reversible errors as hereinbefore set out because the conflicting, unusual and unreasonable evidence, a part of which is wholly contrary to common sense and human experience and conduct, as disclosed
by the record, does not justify the judgment of the Court,,
finding him guilty of larceny, nor does the law of this Commonwealth justify the Court in entering the judgment herein
compl~ined of.
PRAYER.
Your petitioner, therefore., prays that he may be awarded
by this Honorable Court, a writ of error and supersedeas
which shall be ordered to operate as a suspension of said
judgment until the case may be decided by *this Court;
23" that said judgment may be set aside and annulled and
that he be granted a new trial.

Supreme Court of Appeals of Virginia

22

STATEMENT AS TO DELNERY; "WITH WHOM PETITION TO B]D FILED AND BRIEF.
Counsel for petitioner state and aver that a copy of this
petition was, on the 3d day of December, 1945, delivered to
S. J. Thompson, Esquire; Attorney for the Commonwealth, in
and for the said County of Campbell, Rustburg, Virginia, of
opposing counsel in the. trial Court; and that the petition,
record and exhibits will be filed with Honorable Edward W.
Hudgins, a Justice of the~ Supreme Court of Appeals of Virginia~ at Chase City, Virginia.
It is further stated bi counsel that should a writ of error
be awarded, this petition is adopted as the opening brief on
behalf of the petitioner.
.
Respectfully submitted,
M. D. MOORE,
Bv .... ................. .
Counsei for Marion D. Moore, petitioner.

R. I. OVERBEY,
Attorney for petitioner, Rustburg, Virginia.
.
ROYSTON JESTER, JH.,
Attorney for petitioner, Lynchburg, Virginia.
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*CElRTIFICATE.

I~ R. I. Overbey, an attorney practicing in the Supreme
Court of Appeals of Virginia, do hereby certify that in my
opinion the decision complained of above, shou]d be reviewed
by tlµs Court.
R. I. OVERBEY,
Rustburg, Virginia.
Filed Dec. 7, 1945.

E.W. H.
Jan. 8, 1946. Writ of error and suversedeas awarded by
the court. No bond required.

M.B. W.
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RECORD
VIRGINIA:
Pleas before the Honorable Chas. E. Burks, Judge of
the Circuit Court of Campbell County, at the Courthouse
of the said Court in said County, on the 8th day of November, 1945, in the 170th year of the Commonwealth.
Be it remembered that heretofore, to-wit, on the 12th day
'Of March, 1945, in said Court, the Grand Jury for said County
presented to said Court an indictment of the Commonwealth ·
of Virginia v. Marion Moore, for Grand Larceny, numbered 2,
in the words and figures following, to-wit:
page 2A } Commonwealth of Virginia,
County of Campbell, to-wit:
In the Circuit Court of Campbell County, Virginia:
March Term, 1945.
The Grand Jurors of the Commonwealth of Virginia, in and
for the body of the County of Campbell, and now attending
the said Court, upon their oaths present, that Marion Moore,
on the 11th day of February, 1945, in the said County of
Campbell, seventeen :fifths of whiskey of the value of $175.00,
of the goods and chattels of 0. C. Wilburn, then and there
being found, then and there unlawfully and feloniously did
steal, take and carry away, against the peace and dignity of
the Commonwealth of Virginia.
This indictment returned on the evidence of A. C. Wilburn,
Jack L. Miles, Harvey Wilson and Mrs. Harvey Wilson, witnesses of lawful age, duly sworn and testifying before the
Grand Jury.
Endorsed
No. 2
A True Bill
J. vV. Anthony
Foreman
page 3A } Virginia:
In the Circuit Court of Campbell County, Sept. 27, 1945.
Commonwealth o~ Virginia

v.
Marion Moore.

...

~

-
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UPON AN INDICTMENT FOR GRAND LARCENY, NO. 2'..

This day came the Attorney for the Commonwealth as wen

as the accused and ·his attorneys, and the said Marion lfoore
having been arraigned under the 'indictment in this case at.
·a former term of this Court, and pleaded not guilty as charge~
in said indictment;. thereupon came a jury of twelve,, summoned and selected as ptovided by law, to-wit, E. R. Bailey,.
Hudson Armistead, Leigh Ballenberg, Rives A. Dowdy, H. H ..
Hogan, 0. H. Tweedy, ·w. S. Walker, D. C. Winebarger, B ..
W. Newman, G:Marvin Booth, Earl W. Hillsman and Walter
J. Lewis, who were sworn to try the issue joined and. the truth
of and upon the premises to speak, and having partly heard
the evidence, were adjourned over until tomorrow ;morning at
ten o'clock.
page 4A

f yirginia ~

In the Circuit Court of Campbell County, Sept. 28, 1945 ..
Commonwealth of VirgiIJia
11.

Marion Moore.
UPON AN INDICTME_NT FOR GRAND LARCENY, NO. 2'.

This day came again the Attorney for the Comm'onwealth
as well as the defendant and his attorneys, and the jury sworn
on yesterday returned into Court pursuant to their adjournment, and having fully heard the evidence and argument of
counsel and received the instructions of the Court, retired to
their room to consider tb.eir verdict, and after some time returned into Court and rendered the following verdict: "We
the jurors :find the accused g'llilfy as charged in the indictment
and :fix his punishment at confinement in Penitentiary for 2
years, (signed) Rives A. Dowdy, Foreman.'' And thereupon
said defendant by his attorneys moved the Court to set aside
the said verdict of the ju:ry and grant him a new trial on the
following grounds: that said verdict is contrary to the law
and the evidence ; that th13 Court erred in admitting evidence
for the Commonwealth over the objection of the defendant;
that the Court erred in o,rerruling. a motion of the defendant
for a mistrial; that the Court erred in making comments during the progress of the trial as shown by the record. And the
Court desiring time to consider· said motion, it is
page 5A ~ ordered that· this case be continued until the
twelfth day of November, 1945. The defendant
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was admitted to bail in the sum of Five Thousand Dollars,
with Mrs .•Jewell Moore and Mrs. Thelma Guthrie, his sureties, in statutory form, conditioned for his appearance before the Judge of this Court on said 12th day of Nov.ember,
1945, at ten o'clock A. M., and at such other time or times as
· this case may be continued to until :finally disposed of, to
answer the charge pending in this Court under the indictment in this case.
page 6A

~

Virginia :

In the Circuit Court of the County of Campbell, November
8, 1945.
Commonwealth of Virginia

v.

Marion Moore.
UPON AN INDICTMENT· FOR GRAND LARCENY, NO. 2.
This day came again the Attorney for the Commonwealth
and the defendant and bis attorneys; and the Court having
maturely considered the motion of the defendant, made on
September 28th, 1945, to set aside the verdict of the jury rendered in this case and grant a new trial therein, overruled said
motion; and to the action of the Court in overruling said
motion, the said defendant excepted. And thereupon it being demanded of said Mariori Moore if anything for himself
he had or knew to say why the Court should not proceed to
pronounce judgment ag·ainst him according to law, and nothing being offered or alleged in delay thereof, it is therefore
ordered that said Marion Moore be and he is hereby sentenced
to confinement in the State Penitentiary for a term of two
years, the period by the. jurors in their verdict ascertained.
And the defendant having indicated his intention to appeal,
execution is suspended until the 10th day of December, 1945,
in order to enable the said defendant to apply to the Supreme
Court of Appeals of Virginia for a writ of error and su,per-

sedeas.
page 1

~

Virginia :

In the Circuit .Court for· the County of Campbell.
Commonwealth of Virginia

v.

Marion Moore.
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September 27th and 28th, 1945.
Before: Hon. Charles, E. Burks and Jury.
Charged With: Grand Larceny.
Attorneys for the Commonwealth: S. J. Thompson, Esq.,
B. G. Watkins, Esq.
Counsel for the Defense: Royston Jester, Jr., Esq., R. I.
Overbey, Esq.
pages 2 and 3 }
page 4

~

Inde:r.

Counsel for defense, attorneys for the Commonwealth and the Court retired to Judge's chambers.

By Mr. Overbey: If Your Honor please, we move for a
continuance on the grounds that there are two witnesses with
whom· I have talked and have taken their affidavits, who are
in the navy at this time, and we can't prove the same thing
by anyone else.
By the Court: Who a.re the witnesses Y Write out what
you expect to prove by them and the court will determine
whether they are material or not.
By Mr. Overbey: We think it is reasonable to expect them
here by the November Term. Of course, we can't tell .. I have
prepared the affidavit (bands affidavit to the Court).
By the Court: I don't have any different rule from what
the law is.
page 5 } By the Court.: Counsel for the accused have made
a motion to continue this case until the next term
on account of the absenc,~ of two witnesses, ,John W. Tol1ey,
Jr., and R. W. Leebrick. This case. has heretofor~ been tried
twice in this year. The first trial was held March 27th and
28th, 1945, which resulted in a hung jury. The case was set
down to be tried at the next term of the court on July 5, 1945.
At that time counsel fo:r the accused appeared before the
court and asked for a continuance until the next term of the
court on account of the absence of a material witness who was
in the armed services, representing that they had reason to
believe he'd be present at the next term. On the 11th of
July the witness that cou,nsel for the accused hoped to have
present was still absent, hut, both on motion of the Commonwealth and the accused, the case was postponed from the 11.th
of July and set down to be tried on July 26, 1945, on which
day it was tried, the case being tried on ,July 26th and 27th,
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which trial resulted in a hung jury. At neither one of the
.above former trials were the witnesses Tolley and Leebrick
:present, .and as far as the record shows, were not summoned.
It appears that the two witnesses are in the armed forces of
the United States, being connected with the Navy.
-page 6 l The court, being doubtful as to the materiality of
tl1e witness13s and being in doubt as to whether the
:accused is entitled to a continuance on account of the absence
,of these two witnesses, has asked that counsel file an affidavit
in compliance with the law. In order to be entitled to a continuance, the accused must show by proper affidavit, first,
that the witnesses are material; second, that the facts sought
to be proved by the absent witnesses cannot be proved by any
other witnesses who are present; third, that due diligence has
been excrcisd to secure the -presence of the witnesses and that
reasonable probability exists that the witnesses will be pres•ent at the next term of the court.
It appears that the witnesses have been summoned and apparently the accused ha.s exercised due diligence in that respect. It also sets forth in the affidavit that the same facts
~annot be proven by any other witness that are sought to be
proved by the absent witnesses. The court is not advised as
to that and has no reason to doubt the affidavit in that respect. However, the court, having beard the evidence in the
two preceding trials, is of the opinion that the evidence is
not material to the issue involved. However, even if it could
be conceded that the evidence of the two witnesses would be
material to the defense of the accused, yet it appears that the
witnesses are beyond the jurisdiction of this court;
page 7 } that they are in the armed services of the- United
States, and, based upon past experience bea_ring
upon the very identical subject in the very identical case, the
-court is not convinced that it is reasonably probable that the
witnesses will be present at the next term of the court. No
one can sav with reasonableness when the two witnesses can
be secured·for a trial. It certainly does not appear from the
affidavit that the witnesses may be expected at the next term
of the court with reasonableness. The motion, therefore, to
continue the case on account of the absence of the witnesses,
.John vV. Tolley, Jr., and R. W. Leebrick, is overruled. This
may be filed.
By Mr. Overbey: Counsel for ·defendant here states that he
was of the opinion he had reasonable grounds to expect the
witnesses here at the next term of the court because we had
a postal from John W. Tolley, Jr., stating that be had enough
points and was on his way home, enough points to be dis-
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0 .. H. Darley,..
charged and would be h,~re within two nwnth~ Counsel for
the defendant except to the ruling of the court..
The Court, counsel for defense and attorneys £or the Commonwealth return to the courtroom..
The jury is. sworn..
page 8

t

EVIDENCE IN'TRODUCED ON BEHALF OF
THE. co~nfONWEALTH OF VIRGINIA.
C. H. DARLEY1
Sworn.
DIREC~r EXAMINATION...

By l\lr. Thompson:
Q. Your name is Mr. 0. H. Darley f
A. That's ·right.
Q. What is your busiILess, Mr. Darleyf
A.. Photographer.
.
Q. Where is your plac,~ of busine·ss °l
A. Lynchburg, Virginia.
Q. Mr .. Darley, I will a:;k you to look at this piGture denominated ''Commonwealth's Exl1ibit No. 1'' and ask you if you
made that photograph. (Hands photograph to the witness.)
A. This photograph was made by me on July 5th.
Q. I will also show you a picture denominated '' Commonwealth "Exhibit No. 2" aiid ask you if you made that picture·..
(Hands photograph to tl~e witness.)
A. This was made at the same time by me.
.
Q.. Now, I will ask you to stand up before the jury and
explain to the jury what those two pictures purport to show.
~

By Mr .. J este:r : If Your Honor please, we object
to the introduction of these photographs for these
reasons: A photograph to show the actual physical conditions~ that is the groundi;, the driveways or the entire property, the whole setup of' Mr. Moore, we would have no objection to whatever. We tbinJ.r that would be proper, }Jut we
think ·any photograph which contains any object such as an
automobile, or anything that is going to be referred to .in
evidence in this case, is wholly improper and should not be
offered or allowed in evidence.
page 9
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C. H~ J)arley.
By the Court; ·what is t]w purpose of the introduction of
those picture~ 1
By Mr. Thompson: The purpose is to illustrate the evidence. We are going to show that these piGtu:re~ depict th~
situation as it was on the nig ht the crillle w;;is Gomm,itt~d..
By the Court : Well, if they are merely for the purpose of
explaining th~ following evidence.
By !Ir. Thompson: That's right, sh·.
pag~ 10 ~ By, Mr. Je~ter: lf Your Honor please, I'd like
to add this: It is proper for a picture to b~ µsed
and permit the witness to indicate on that pieture where he
thinks or believes or understands certain objects were, but
for objects to be placed in the photograph prior tQ th~ time
it is iJ1tr-odu,ced in evidence, that is improper ~vide11c;e, 1111d,
the refON, we object to the introduction of -it.
By the Court: Mr. Jester., the court c~n:not, 0£ o.qu.rs~,
determine th~ ma.teri;;ility or relevtmoy of th<;>sf) pbotogr~pbs.
How~ver, in order to save thne, it is thQ p11actice to allow ~vi,.
dence to go in conditionally, arid later during pr-ogres~ pf the
trial its relevancy is made to appear by other- evid~nc~ which
may be introduced, then there can be no objection; and, as
stated by the Commonwealth's Attorney, he p-q.rports tQ use
the pictures for the purpose of explaining ~viden~e wb.ich. is
to follow, and tbe coi1rt will allow tb.e pictures to be id~pti:fied and introduced cQnditionally. If' it later &ppefU'S that
they are not relevant, or if the Commonwealth fails tQ <,onnect them up with other evidence you feel is necessary te>
make them relevant, they may be excluded.
page 11 ~ By Mr. Jester:
e except to Your- U.QIJ.OJ' 1s rul1

ing,

,v

By Mr. Thompson,
Q. Will you explain to the jury what this is a picture of
and what it shows?
·
A. This picture is a sc~ne of a portion o( the ;Moore
Brothers Sfotion on lligbway 501, betwe~n Lynchburg and
Rusthurg. It is taken from a point across th~ highw~y im~
:mediately, !'cl say, in front of the ~ntrance gate,
By the Court:
Q. And bow for from the filling station?
·
A. I would say 75 feet. The pQint where l w~ij atanding
when the phot9graph was niade w~e 75 feet across the high~
way to this building. T11is shows an entrance gate leading
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into a back court behind the station. This is the operating·
sta tiou, this building here (indicating as he testified).
By Mr. Thompson:
Q. All right~ sir. Pas;:; it to the jury.
By the Court: Gentle-men of the jury, the court tells you
that the relevancy of that picture is to be determined by evidence which ,Nill follow and it will be connected
page 12 r up and explained to you during the progress of the
trial.
,
By Mr. Thompson:
Q. Now, Mr. Darley, ][ sl10w you a picture that has been
denominated "Commonwealth Exhibit No. 2" and ask you to
explain what that pictur<~ purports to represent.
A. This photograph also shows a portion of the .same
scene, the Moore BrothE1rs Filling Station on 501, between
Lynchburg and Rustburg·. It is taken from a poi11t south on
the highway_ towards Lynchburg.
By the Court :
Q. Give the distance. ·
A. The distance I was standing when this was made was
fifty feet from the tanks, a fifty foot distance. It shows the
entrance to the station, the tanks and a portion of the hig·hway.
By Mr. Thompson:
Q. All right, sir. (Hands the picture to the jury.)

CROSS EXAMINATION.
By Mr. Jester;
.
Q. In Commonwealth Exhibit No. 1 an automobile is shown
in such photograph. I wish you would please state if such
automobile was in that position at the time you reached the
property of 1\foore Brothers for the purpose of
page 13 ~ making· this photograph.
.
A." No, sir, it was not
Q. So, at the time you ,g·ot to those premises, or that place
of busines~, the automobile shown in '' Commonwealth Exhibit No. 1" was not the:o where it now appears in the picture.
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C. H. Darley.
.A. It wa.s not there.
Q. By whom was it placed?
A. The car was placed there by Mr. Harvey Wilson.
Q. Was there any argument or discussion between Mr. Wilson and the Deputy Sheriff Williams as to where the car
should be placed before it was placed?
A. I don't think it was any discussion. He was asked to
place the car by either Sheriff- Miles or Mr. Williams., I don't
recall which one.
Q. Did Mr. Williams himself make any effort to place that
ear before Mr. Wilson undertook to place it7
A. Mr. Williams did, yes.
Q. Then, if Mr. ,vmiams first undertook to place the car,
why was Mr. Wilson called on to place the carY
A. That I do not know.
Q. I will ask you if you did not testify in the previous
trial of this case there was some discussion as to where the
automobile was to be placed.
page 14 } A. There was some discussion. I don't know
just the nature of the discussion. I don't know
. anything about the case at all.
Q. You did not listen to thaU
A. I was away from the point that the car was at the time,
getting ready to make the photograph.

By the Court:
Q. Was Mr. Moore, the accused, present when that photograph was made f
A. Yes, sir, Mr. Moore was present, this gentleman.
Q. Did he hear the discussion with reference to the placing of the car Y .
A. I couldn't testify as to that.
Q. Did he take any part in the discussion with reference
to the placing of the car?
A. No, sir, JJ..Ot that I knew of.
By Mr. Jester:
Q. · In "Commonwealth Exhibit No. 2" there are two automobiles shown. I wish you 'cl please state if either of the
automobiles shown in "Commonwealth Exhibit No. 2" is the
same automobile as shown in ''Commonwealth Exhibit No.1".
A .. This car (indicating on photograph) here, to
page 15 ~ the best of my knowledge, is the same car in both
photograplis. I could not testify as tQ this second

J2
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car that a portion of is shown here. This car (indicating car
on Exhibit No.1) and this. car (exhibit marked F.JXhihit No. 2)
is the same car..
Q..Do· each oJ those pictures show them to be in identically
the sam.e position Y
A. Yesf sir•. ·
·
Q.. The ''GommouweaUh Exhibit No. 2'" portrays a part
of the rear of an automobile at what you hav~ referred to a,
the south side of the building on the premises. Is that corT'
:reetY
A. That is cor1 ect.
Q. I wish you'd please state ·whose antomobille that is.
1

A. Tb&t I do not know.

Q. Did you see it placed 1
· A. I don't recall, sir.
Q. Was it there at the time you went to the property for
the purpose of making tb ose pictures Y
·
A. That I do not know.
Q. Did you make a very careful examination or inspection
of the premises prior to the time you made those pictures Y
A. There was no car in the driveway ·between
page 16 ~ the pumps and the station when I arrived.. There
may have been several other cars that pulled up
in the drive. I don't recall, sir. This car was put there for
for some purpose to sho,v in the photographs.
Q. So, the car, or rather the rear portion of the car shown
in '' Commonwealth E~hibit No. 2' ', you don't know who
placed it or whose car it is 7
A. No, ai:r, I do not. ··
Q. Do you know whether it was in that place prior to the
time you went there, or was put there about the time you
got theref
A. I eouldn't say on that.

RE-DIRECT EXAMINATION.
By Mr. Thompson:
Q, As I understand it, Mr, Darley, the two photogrt.tphs
simply are the sinne pict"l.nes, takan at different angles,. the
sarne place,
A. There was no cbango of this car. They form a different
pe.r~pective.

Q. That's all.

Witness stands aside.

Marion D. M:oore v. Coi:pm~mweidth of Virgiuia.
page 17 ~
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O. C. WIL1;3URN,
Sworn.

PIRECT

E}{.L\.l\HNATJON.

By Mr. ThoI;npso.n:
Q. Mr. W"ilbnm, where do you live nowt

·1.

..t\.. Alexaµdrifl, Virgini~.

Q. Where· were you raised f

A. Charlotte County, Virginia.
Q. Were yoµ ever ip bnsines~ in ChB:rlotte County?
A. My brother and myself in business ~ t a~d Ho~se, had

a store.
Q. All right, when did you leave Charlotte C9untyt
A. lt wa~ 1989.
·
Q. 193}). AH rigl)t, sir. Wh~re qiq you go tq work when

you went froJD th~re 1
A! Canadij Proqµoe CQJI1pany.
Q. How long cl.id yo1.1 worl! f Qr Cijnijda Produq~ C9mpEJ.:P.Y Y
A, Until early '42,
Q~ From 1939 to 194i T
A. Yes., sir.
Q. All right, sir. It is alleged in tl1e i:Q.wctme:p.t here that
Mr. Mpore too}{ from you seventee:p. pft}l~ of whiskey. I
want you to turn to the jury there a:Q.d tell the j~ry a11-d th~
court just what ha.ppened on t}le night of Ui~ lOtl~ and llth
of February, 1945.
A. I went to Mr. Moore~s about eleven, between eleven and
twelve o 'cloak, and went in and Mr. Moor!3 had th~ µoor
closed. H~ ·wasn't open for any9ne to go in ~nq.
pnge 18 ~ out. Someone come put and l went in. 1Ie ha.d
·
tbe c1.1rtaills pu}Jeq down nnd everytlijng iI! there
was clrinkb1g, seamed to b~ yeFy much drunk,
Q. Who was in there 1
.A. Well, Mr. Wilson, Hnrvey Wilson ~n.d hi~ wj.f~., M~\
Moore and Mrs. Moore was the only pn~s that I ~ew, but it
seemeq. to be around tan pr t~velv~ pepple ll} there.
Q. Ten or twelve people in tbere in ~117
A.. Yes., sir.
.Q. As I understand, the place had closed up for business,
pulled the shades iJowp.~
A. Yes, sh, that's r-ight.
Q. And you say there was some ten or twelve peopl~ in the
place all told.
A. Yes., sir.
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Q. All right, sir, what happened after you got in there?

A. Mr. Moore asked me did I have a drink. I told him I
.~id. Me and him went to the car and I gave him a drink and
gave him a fifth of whiskey. We came back then and sat
it on the counter and everybody in there that wanted a
drink, all who wanted it taken a drink out of there, out of
the fifth I carried in there.
·
Q. Now, Mr. Wilburn., will you explain to the jury how
much whiskey you had and how you happened to have iU
,
A. I left vVashington with 22 fifths, two cases
page 19 ~ of 11 in each one. Why I did that, I was coming
.
home, my brother, my sister, brother-in-law, sister-in-law and a friend of mine, all coming home to stay a
week. My daddy died the ~th of last October and there's
nobody home but my mother and eleven year old brother to
work there or cut wood on the farm for mv mother. ,vhen
i was at home, I could exchange work with each one. We
don't have nobody to do that now. I was going to give each
man a fifth of whiskey that helped us during that week. That's
why I had that much whiskey.
Q. All right, sir. Now, go ahead then and tell how long
you stayed in Mr. l\Ioore's place there after you got there
between 11 :00 and 12 :00.
A. I stayed there unti1 something around one-thirty to two
o'clock, something like t:hat.
Q. Where did you go then?
A. I went down to Ca:nada Produce to see Mr. Canada. I
thought of spending the night with him. He has a produce
place and t~ey stay open all night. I worked there long
enough to know trucks come in and have to unload when they
do come in. Mr. Canada wasn't there. Harvev Wilson and
myself., he q.rove me down there, and then we· came to Mr.
Moore's. We found Mr. Canada wasn't there and came
straight back.
page 20 ~ · Q. All right: When you got back to Mr. Moore's
place, what did you do?
A. I'd been up the·nig·ht before coming from Washington.
It was late and I was very broke dow.n, tired and sleepy, and
I told Harvey I was going to take a nap in my car. sit there
and rest myself before I came home. I dropped off to sleep.
Q. When did you wak,~ up Y
A. It was light when I woke up.
Q. All right, sir. ·wbnt was the situation then?
A. I reached for my pocketbook and that was gone.
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Q. How much money did you have in it f
A. I had $45.00 that afternoon when I left home and I
spent a little bit, around eight or ten dollars, and I had
'$720.00 in my inside coat pocket, $300.00 in one roll and
·$420.00 in one roll. That was g·one. I got out then and .
looked in the back of the car and the whiskey was gone. The
two boxes was sitting there but the whiskey had been taken
out the two cases I had in there.
Q. How did you get the back of the car up so you could
see? Was it locked or noU
A. It was locked but it had been locked on the outside. It
is a spring in the back of the car that goes down and closes
it, but I didn't notice that right at that time.
Q. All right. Did you find the keys to your car then 7
.A. No, sir.
page 21
Q. What did you do then when you found that
situation? Did you try to find Mr. Moore T
A. At that time a cab pulled up, just about a half a minute,
I guess., after I got the back of the car open, and put out a
fellow on the Rustburg side of Mr. Moore's service station.
He turned around and started back to Lynchburg and I run
out and hailed him, told him what happened, and I didn't
have but one penny. I told him if he taken me, to Old i~ort
I could get some money up there and would pay him. He said
he wouldn't charge me anything. I went into the Old Fort
and told the fellow in tl1ere what happened and asked him to
call Mr. Miles, and he did.
Q. .All right. About what time did Mr. Miles come to the
Old Fort to get you T
A. Yes, sir.
Q. Do you have any idea what time that wast
A. I would say around 8 :00, between 8 :00 and 9 :00 o'clock.
Q. You pidn't look at youf watch?
A. No, sir.
Q. What did you do then Y
page 22 ~ A. We ca.me back to Mr. Moore's and tried to
•
wake him up, went to his house and knocked on
the door and knocked on the door and hollered, began to blow
the car horns, and everybody in the whole neighborhood woke.
They got up and came out and, and there were a lot of people
around standing on the road and on their porches looking
and listening. We couldn't get l\Ir. Moore up. Then we went
down to see 1\fr. Wilson, down l1ere at his home, andQ. Did you find Mr. Moore before yon went for Mr. Wilson!

r.
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A. No, sir~ conldn 1t g1~t him 1.1.p. So, we c&ll~d Mr, Wilson
and he stuck his head out upstairs winclow a:µd. Mr. Miles
told him to come down, he wa:µted to tAlk to hpn.. :Ue ~ame
down a,nd h~ told hiJI). wJaat happ~p.ed, lie went btWk and got
his wife. Both of them came· down then and talked to Mr ..
Miles a good while. H~ and his wif~ come on. back to Mr.
Moore's and we tried to w~lre llim: up again, beat ~nd hPll~red
and carried on. So, fin;!llly th~y looked ®WU in the ~ar a:p.d
they wasJµ.. the car sitting at the b~c~ of his s~rvic~ station.
They came·o-qt then. Both of the~ wa$ 11'- the car. Mr. Mile~
told 'em wlµtt h~ppened aJ:1d ~Ir. Moor~ s~id be diq.n 't kµow
anything about anythiD:g, 11othi:p.g exc~pt thJit w~ wa~ just
there, friends, and. hacl ,SO:n}.e drinlts, ;ind l set l+P the punch,
and he dicm't )µ).pw a th:~p.g in the world EJ.bQut it:
Q. Then wh~t happened 1
page 23 ~ A. At that tiJJ1e we ~am~ b~ck: ~nd got the search
warrant. I g·.ot that a little bit mi~~d µp on there.
That was the first t~e, iuter we kno~ked abcmt thirty minutes
we aroused Mr. MPore, alld the ~ecop.d time w~ could:µ 't get

'exn up.

Q. Go bijck and explain,
The first time we knocked for fifteen or twe11ty minute~
and pnijlly d.id get Mr, l\foor~ o~t pf his cnr anq he told
us he didn't kllow a11yt:hing about it.. The s~cond ti;roe we
co-uldn't get 'em up~ When we went b~~k the second time, Mr.
and Mrs. Wilson went bf!ck with us. Then we caµie baclr and
got the search warrant.
Q. Did you come bao]t with the piutyf
.A. Yes, sir.
·
·
Q. Who came back with you?
A. Mr. Williams.
Q. Wl:Jere did Mr. 1\1:jJ'.es .a:Jid Mr, and. ::Mrs. 1VUscm go°l
A. Stayed there.
Q. Did you get a search warrant 7

4.

A. Yes, sir.
Q~ )Vhat happened w1Jen you got bac~ µp theref
A. ·They went down a.nd tried to get Mr~ Moore up again •
and beat and beat ~nd beat. Finallv M:rs. Moore came to the
door aml they .told her: wbat they wanted and 1Ir. Moore
came on out there. l\{:r. Miles told him he had a s~a.rch warrant and if anything ~ro1+nd t}wre was Joc~ed up,,
page 24 ~ be wanted thi,m to unlock it, bec~u.se h.e was going
.
to g~ in. H·~ sa,jd he. had a CEJse of my whjsJrey
which he ga.ve either sev·enty or eighty dollars for, something
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like that for it, and said he bought it from me, but be ain't
. bought no whiskey from me, gentlemen.
·
Q. He said that he had bought a case of whiskey from you 7
'Where was the whiskey? Did you see iU .
.A. No, sir, I didn't see it in the house. Mr. Miles and
Mr. Williams and Mr. Withers went down and got the whiskey.
Q. You clidn 't see it Y
.A. No, sir, I didn't se.e where it was or nothing.
Q. Did Mr. Moore buy any whiskey from you 1
.A. No, sir.
Q. .All right, sir. Now, I show you a photograph which has
been denominated '' Commonwealth Exhibit No. 1'' and ask
you if you were present when that picture was made.
A. I was.
Q. Do you know whose car this is that is shown in the photograph?
A. It is mine.
By Mr. Jester: We want to object to it~ if Your Honor
please.
By the Court: On what ground 7
page 25 ~ By Mr. Jester: On the ground it is improper
for a photograph to be introduced in evidence with
any object in it to be used in evidence. He would have a right
to take a picture of the entire premises, the buildings, the
tanks, the driveways, the grounds, everything, and stand up
here before the jury and before the court and before anybody
and say any car was here or there.
By the Court (addressing Mr. Thompson): What is the
purpose for which it is introduced?
By Mr. Thompson:· To show the car that is shown in the
picture is in the same spot approximately that it was on the
night of February 10th or 11th when the whiskey was stolen.
By the Court: In other words, to explain the position of
the car on that night. Very well, go ahead and introduce it.
By Mr. Jester: We object, if Your Honor please, and except.
By Mr. Thompson:
Q. Now, Mr. Wilburn, I will ask you if that car is in the
same spot in that picture as it was on the night of February
10th and 11th.
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A. That is within six or eight inohes.
Q. All rig·ht., sir. You were there when this car .
was placed in that position when the picture was
taken, as was testified hy Mr. C. H. Darley!
A. Yes, sir.
Q. Now, I show you another pioture which bas bean denominated '' Commonwealth :Exhibit No. 2" and ask vou if the car
as shown in ''Commonwealth Exhibit No. 1'' l~ in the same
position as in f'Oommonwcalth Exhibit No. 2", except the
picture was taken from a different angle.

•
page 26 }

,ve

By Mr. Jester z
n~te the same objection, if Your Honor
please.
By the Court : Go ahefl,d.
By Mr. Jester: Exception.
By Mr. Thompson:
Q. As I understand from your testimony, Mr. Wilburn,
when Mr. Harvey vVilson left you that niglit1 that was where
the car WflS when h~ left yoµ.
A. Yes, sir.
page 27 r Q. "\Vas tlu~t oar in that sarp.e spot on the morning of F~hrmiry the 11th when yoµ w&ked up7
A. "?es, sir,
·
Q. Nqw, will you point out to the jury if you r~call where
Mr. Moore~s cai· was wµan Mi!, and l{rs, Moore were fo1.md
in the car. Stand up.
A. This won't exactly show l!r. Moore's eftr. It WQn't
show it because it was behind this huildi:qg here (indicating
on picture as h~ ~tand1, before the jury), back behind this
building here. The picture won't show it.
Q. WiJl .yo.u al~o poi.nt. out to the jur.y· thfi building ~ccupied
as ~ :resideµoe by Mr, a:r.~d 1\{rs. Moore.
1\., 'f~ijt is this building l?ack here, b&ck under these ti·ees,
witll that lattice fence around in front of it.
Q~ Now., w4ere was the filling station. prop,e:r, or the l'Oorn
in which YOl-l and :Mr. Moor-c &nd l\Ir. aiid 1\Jrs! Wjl~on. were
having some drinks tba·t nighU
A. That was this room here where the window shows here.
Q. Mr. Wilburn, did you find your car keys?
~. ::N'o, sir.
·
Q. W4o diq find them if they were found?
A. Mr. Miles or Mr. Williams, one of the Sheriffs, found
'em and handed 'em to me.

Q.

.
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~

Q.. Did you see where they found them?
A. No, sir.
Q. Mr. Wilburn, what brand of whir:1key was it that you
had tluit nj~fht 1
·
A. P. M, a:nq Schanley llla<ik Label,
Q, Row Jnany fif tha of e&ch diq you have, or do you recall?
A. lt t,a~ms tQ ma it w&s ten Sclu:l:nleys t:ind twelve P. M. 's.
Q. Twelve fifths of R M. Now, can you tell us what you
paid or wh~t waa paid by YQU aud yo1n family for this whiskey per fifth 7
A. Yes, sir, the P. 1\L was $3.35 and the Black Label was
$8~76, That was per fifth..
Q. Mr. Wilburn, did you know Mr. Moore prior to the time
that you went there on that night T
A. Yes, sir.
Q. How long had you known him T
A, I :Pave be011 kQowi11g h.hn t\ve:r sinoe he was down at the
old post, up on Old Possum Creek on the old stand there.
Q. Had you known Mr. Wilson before that :night!
A, Yes, sir.
Q. How long had you knowu l\{r, Wilson 7
A. I'd say five or six or seven yet1rs.
.
Q, :Pid you sell ~:nyon,e any whiskey that night,
p~ga ~9 } or offer to aell anyo:Qe any whiskey Y
A.. No, sir.
Q. You all may examine the witness.
page 28

CROSS :mXAMINATION.
~Y Mr. Jester:
Q. Mr, Wilburn, ·if l understood you correctly, you left
Charlotte County in 1939 and went to Lynchburg and worked
for Canada Produce Company until 1942. Is that correct!
A. Yes, sir.
Q. Then you.went to Alexa.ndria t
A. Yes, sir.
Q. What kind of work did yon do theref ·.
A. Drive a bus for A. B. &.w. Transfer Company.
Q. You have been a bus clr1ver .for three years Y
A. Yes, sir.
Q. As I understand, you and some of your relatives left
1\.lexalldrin or Washington dlning the afternoon or ev.ening
of Februarv ninth for Yotu home in Ch~rlotto County. Is

that correct!

·

..
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A. Yes, sir..
Q. Who bought all of this liqno11' t
A. .All of us together.:
Q. Tell me this, if yetu please.. vVhelll you buy liquor in
the District, do you have~ to sign a:ny application there Y
~.:. You can buy ·a whole truck load if you wish
page 30 ~ to. . .
·
.
Q. You do Jaot have to sign any application. Diel
they take any bottles out of any cases!
A. They break a casEt and take one bottle out.
Q. Take one bottle out and will sell you a truck loadt
A. Yes, sir.
Q. You don't have to sign anything if you buy ·as much
as a case!
A. No, sir.
Q. And you say you l,onght 22 fifths f
A. Yes, sir.
Q. Do you recall havmg testified in this case back ahout
:M:arch 27th of this year \l
A. That's right.
Q. Did you finally te:stify at that time you had 28- or 291
fifths when you le:ft "\Vashington f
A. I don't .recall that,. no.
Q. You don't Y Let m«~ try to refresh your memory. Didn't
you say you and your relatives bought 22 fifths and some
others bought six or sev-en fifths, and you had 28 or 29 fifths
in the carY
A. I don't recall that, nor.
Q. You don't recall t:hat. So, now you say it was 22 fifths.
A. That's· :right.
page 31 ~ Q. You were buying this liquor for the purpose
of carrying it to your home fn Charlotte County
to pay those .who helped 'you do the work. Is that the idea Y
.A. Yes, sir.
Q. How long did you propose to stay at that timef
A. Well, I wasn't going to stay but a weelt.
Q. You were going to cut wood and the like for your
·mother?
A. Yes, sir.
Q. Were you going to do anything else f
A. Top some barns s.nd sheds and things like that to be
done.
·
Q. So~ yon claim thfa liquor was taken from you during
the early part of Sunday morning, February 11th.
A. That's right.
·
·
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Q. W11at did you do, stay at your mother's home .until the
18th or 19th of February Y
A. I don't know what vou mean.
Q. After this happened on Sunday morning, February 11th,
did you stay on, go back to your mother's and stay there for a
week like you planned Y
·
A. My brother stayed there but I went back to Washington.
Q. You didn't stay?
A. No, sir.
page 32 ~ Q. What time did you reach your mother's home
in Charlotte Coµnty with this liquor?
.A. About 2 :00 o'clock in the morning, I guess.
Q. On the tenth Y
A. Yes, sir.
Q. Did you and the other occupants of your car have anything in the car other than liquor?
.A. Yes, sir.
Q. What else did you have?
. A. They had their clothes. I had plenty of clothes.
Q. Did they _have them in bags, travelling bags, suitcases,
or whaU
.A. Suitcases.·
Q. Were any of those things taken out of the car T
A. Yes, sir, there was.
Q. Their clothes and suitcases were taken out of the car
and they had a share in this liquor Y ·wh.y is it they didn't
take any liquor out of the car Y
A. I don't know that.
Q. In other words., you carried the liquor down there where
you were going and where you proposed to use it to give
away for help to get people to work for you and you didn't
take it out of the car. Do you think. it is easier to get people
to work for liquor than it was for money? Is that right?
A. Well, I don't say that, but they in the community there,
they are not going to charge you anything.
page 33 ~ Q. Were you going to donate a bottle of liquor?
A. Beg pardon?
Q. You were going to donate a bottle of liquor, and the
liquor you proposed to donate you did not take out of your
car.
A. No, sir.
Q. All right. Now, you got home about 2:00 o'clock Saturday morning, as I understand it.
.A. Yes, sir.
Q. .And you stayed at home until what time Y

,i
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miqdle af the ~ft~tnoon, Saturdqy afterI1oqn.
Q. Did you take any of those 22 fift4s Q"Qt of the ~ar frolll
the time you got there at ~ ;00 Q ?ploolc in the µiovn:ing µntil
the followiug µf tel!nQg:p. ~r
·
A, Ng, ~ir,
Q. Didn't take out a drop?
A. NP, sir.
Q. Note one bottle?
A. No, sir.
Q, Pid ~nyi,ody ~lse fitkf3 put ~nyY
A. No, sir,
Q. It wa~ in yoiu Ph~r-g~, Wft§i~'t iU Ypu "k~ew w4~t was
going onY
·
A. If they taken it out, I didn't see 'em.
Q! You weren't ~eapi~g ~P with. it v~ry w~ll clown
page 34 ~ there. .
·
·
A. No, sir.
Q. Where did you go 7
A. Tll~Y h&d ~ 1:ig1lit to tak.e it out, p~rt of it.
Qt Wh.~:r~ did you go when ynu left th~ve in mid-aftf3rnoon?
A. I went to Red House and from there to Appom~ttox.
Q. And from there to Appomattox T
'
A. Yes, aill.
Q. You mean Appomattox Court Housa 7
)1.. Ye~, sir.
Q! W4~t time ~id yo1J re&ch Apptltnattox Court House 1
A. I would say around four-thir.ty Ql' five o 2clock in the
afternoon.
Q! U:Qw many driMs did you take at Appomattox"'

A. I talren on~.
Q! You t9ok one. You didn't take but one?
A, NP, 13ir.
.
Q. Wh.at time did yo.1~ leave Appomattox!

A~ I l~ft Appomattox just a while before I got to Mr.
Moore,.s, an buur befolre I carµe up to Mr. Moore's, about
10:30.
Q. Where did you get the drink froID: you took at Apponi~tt9xY

A. In the c1ar, out the car.
Q. Out of the car. Did you take that drink by
yourself?
·
A. No, air, gave sevetal friends a drink.
Q. In other words, you were giving some friends drinks at
Appomattox?
page 35 }
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Yes, -sir.
You strictly confined yottrsalf to one drink.
Yes, sir.
You h1:td that apout what time of day Y
About five oJclock..
Five o'clock in the :afternoon Y
.A. Just as soon as I got to Appomattox.
Q. As soon as you got there you took one and stopped right
then?
A. That's right.
Q. Then when you reached Mr. Moore's in what oondition
were you with referenoe to intoxicants f
A. I wasn't drinking then. I had some after I got there.
Q. You we:re oold sober.
A. I had a drink befol'e I went in Mr. :M:oore 's.
'Q. After you got there t
A. Yes, sir. I was sober when I ,vent into his place.
Q. You were colq sob~r when you got to Mr. Moore 1s..
A. Yes, sir.
Q. When yo1.1 got to 14:r. Moo:re ,s, I understood
pag,e 36 } you to tell Mr. Thompson, Mr. Moore's place was
olased.
A. It was. The shades was pulled down on the door."
Q. The door doesn't have any shades.
A. Venetian blinds or something were closed down. You
eould see the crack.
Q. Any light°s on the outside?
A. Yes, sir, it was one dim light o.ut in frqnt.
Q. One light out in front,
A. Yes, sir!
Q. You got into the place?
A. Yes, sir.
Q. When yon walked into the place, you took your hat and
waved that around in the air, didn't you f
A. No, sir.
·
Q. Didn't do that?
A. No, sir.
Q. Dld you take out your ~oney and exhibit that, flourish
that around Y
A. No, sir.
. !
Q. Didn't do anything of that kind Y
A. No, sir.
Q. Then you went back out and got some liquor?
A. Mr. Moore and myself both went out.
Q. ·You carried it back into the building and you proceeded
A.
Q.
A.
Q.
A.
Q.
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to pour out some liquor around and you had several drinks, didn't yout
A. Yes, sh.
Q. And other . members of the party had several drinks,,
didn't they Y
A. Yes, sir.
Q. Do you remember seeing· two sailors there that night r
.11. No, sir~
·
Q. Didn't you see thomY Didn't you have a talk with them
about the liquor Y
·
·A. No, si:r..
Q. Didn't you go outside with them about the liquor?
. A. No, sir.
Q. Didn't you at that time state there was a man who was
to buy this liquor· and to whom you were going to sell this
liquor?
A .. No, sir .. ·
Q. Didn't you say that liquor cost you $44.00· for a case and
you would sell it for $fi0.00Y
A. I didn't tell nobody what I paid for it.
Q. Didn't you make that statement there Y Didn't you use
the. 'phone several time1s trying to locate individuals so as to
sell.it?
A. Never made a call oII the 'phone the whole
page 38 } entire time I was there.
Q. You didn't make a call while you were there·f
You got there at what time you say?
A, I would say around 11 :30 or 12 :00 o'clock, between 11 :30
·
and 12:00.
Q. Between 11 :30 and 12 :00 o'clock. You stayed there lilltiI

page 37

~~,

~

.

A. Around one-thirty, one-thirty to two.
Q.. Let's go back a little bit before you leave. How many
times did you go out of the building· with Mr. Moore Y
Q. Go out of the building 7 One time, the time I gave him
the fifth of whiskey.
Q. How long did you. stay out with him Y
A. Didn't stay there no longer than to give him a fifth and
brought one back in.
Q. You gave him one1 fifth!
A. Yes, sir.
.
Q. In addition too tlJ.at, you carried one fifth in the building?
A. Yes.
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Q. How many fifths did you give away at Appomattox?
A. I gave one.
·
Q. You gave one away at Appomattox and you only stayed
with Mr. Moore outside a sufficient 'length of time to remove
two fifths from the rear of your car. How many boxes did
you have this liquor in 7
A. Two.
page 39 ~ Q. You had no others f
A. No, sir.
Q. Are you sure of that?
. A. Positive.
Q. Positive. Now, hasn't there been testimony here to the
effect that those two cases over there came out of your car?
A. Yes, sir.
·
Q. You heard testimony here to the effect that the two
cases that were taken out of your car in which the liquor was
carried to Mr. Moore's house were burned,· haven't you?
A. I have heard that too.
Q. Then, if two cases were burned and two cases were still
in there, how can you account for your saying you didn't have
but two?
A. That's all I did have.
· Q. That's all you did have? Then, the other Commonwealth witnesses who come here and say, the witness who
comes here and says he took two boxes down to Mr. Moore's
and later destroyed them by fire, is mistaken.
A. They are, absolutely.
Q. All right. I am glad I got that straight. I want to ask
you this: Isn't it a fact that while you were outside with
Mr. Moore for at least ten minutes or more, you sold to Mr.
·
Moore a case and a half of this liquor for $80.00?
A. No, sir, I did not;
page {O } Q. Didn't Mr. Moore at that time, after having
purchased that liquor from you, immediately take
the liquor down to his house Y
A. No, sir.
Q. Where was your car when you got there?
A. When?
Q. When you first reached there J
A. It was parked just about at the corner of Mr. Moore's
building. It was just about to his door, the front part of my
car.
Q. The front part of your car was up to his front door f
A.. As close as I can tell.
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Q. That is as close R!I you can tell. You deny the sale of
the liquor to him?
. A. Yes, sir.
Q. You deny offering to sell liquor to him?
A. li didn't sell him whiskey and didn't offer to sell nobody
else whiskey.
Q. You deny going· outside with the sailors and deny seeing
any sailors there?
·
A. Didn't see any.
By the Coµrt: Don't :repeat t4e eviden~~. Don't go over it
the second thpe~ Asl~ hiin a questiori a:Q.4 Jet him ~n~wer it
and go on to something else. ·
page 4:1

~

By Mr. Jester;
Q. :Pid. you t~Jre y011r g}pt}J.es ~mt of the car 1

A. No, sir.
Q. "fpµ didn't tak~ ypur ~~t~~ out! Wh?.-t did you have
your ~I.Qtbes T
.
A. Well, layi11:g mostly in the back of the car betweeI). tµe
curtains and the back seat.
Q. In other words, Y9J1 didn't 4~ve t4em in ~my kind of bag
or col}.tijjn~r or bo~.
A~ I had two ~birts ir! ~ S1Jlflll bo~ ~nd 11 ao-qple of pair of
pants.
Q. All right.
A. I h~ve:Q. 't got a sµ.itc~se~
Q~ IJ9w l~mg· had yo11 kll.owp. fy.[r~ Jfarv.ey Wilson b.efore
that nigbt?
·A. Five or severi y.ear,s, something lik~ th.at.
Q. Five to seven years. Y<;m ~~y th~t your pJ1rpose in going to town WM. to see :M:r. Ca:r;t~q.~ w4orp. yPlJ. had -fo.rmerly
worked for, thin.king p;r91;)ably y9-g. 'd spe;n..d th~ night with
him.
A. That's right.
.
Q. What were yoµ gpjng to cw with ¥r. Wilson if you went
to town to spend the ni1~ht Y
A. Well, Mr. Wilson was -with m~.. I could have seen him
back to his automobjle at Mr. Moor~ 's pl~ce ~ll right .
.Q. You wer~ going to L,~h1;)11rg ~t two or three o'clock in
the morning to a wholesale house to make arrang.epage 4~} m.ent~ ~bout ~pendµ,ig the pjg}Jt, carrying a man
who had just left his wif~ with ypu. Was he .drinking?

m

•
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O! C~ Wil"/J1,trti~

A~ :a~ Jwd. soIµ,e dr~s with µ~
Q. }le hacl had soµi~ d.i:r~s~ "f01;1 gpt bj.m t~ dri~e you to
town be~use ypq. wer#.3 µnder tp.e j~:fl~n,c~ 9f 1~tox1cants 7
A. I didn't get him to drive me.
Q. Didn't you ask him to drive¥
.A. I asked him if he wanted tg clrtve.
Q. Yo»r idea wijs tq spf;}l1-Q tpe P,igp.t with Mr. Can~d.a, if
h~ WEI-~ willing, P.-P.d c11rry WiLspp. ~~~~ t<> w~rever he Wijnted

i9 gQ.

.

,4. 1h.l:1-t's dght~
Q. Then go back tq P,a11a.d9,'sf
A. Go back to his home.
Q. Back to his home.
A.. Tha~'s right.
Q. Then w4en yoµ got to wher~ it is JoCJited~
A. It is located on J efferspµ Street, batw~~n Eighth and
Ninth.
· Q. Did you get out at his plMt~ f
.A.. Ye.s, sir.
Q. Did you go to his doorT
A~ Yes, sir.
page 43 } Q. Was his door open 7
A. No, sir.
Q. · NQbody there 7
.A. Nobody there.
Q. Where did you go then Y
A. Canie back tq ~r. 1\j):>0,:-~ ~s_.
·Q. Did you stop ~nyw}ler~ else whep., before you got there t
.A.. No ph1ce l Jmow of. .
Q. Didn't you go around about Williams Viaduct T
A. .C1m1e b~Jr that w.ay.
.
Q. Came back that WllY~ P4l~ 't y<:rµ ~tpp down there at
some house about that bridge!
A. No, sir.
Q. You didn't stop from the time you left Canaqa 's Produce Comp;my place vntil yoµ got b~ck to Mr. Moore's?
A. I can't say, whether I stopped at the Sport Shop or not. ·
I .dropped off to sleep ~fter j left O~mada Produce Company.
Q. Yim dropped .off to sleep! Whereabouts?
A. Sittiµg in the c~r.
· .Q. Well, can you tell us where you were in route from Mr.
CanM~ 's to Mr! Moore's th~t yo'Q w~µt to sleep Y
A. I know we came to the viacJuct apd up Seventh Street
to Main.
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0., 0 .. Wilburn.
Q. Do you have any recollection of any transaC'p~ 44 ~ tion o:r anything happening from the time you left
Seventh and :~Iain Street until the next morning
about daylight Y
A. Yes, sir.
Q. What do you remember f
A. I remem°Qer when we pulled the· car in front of Mr.
Moore's service station, told Mr. Wilson I was going to stay
there. I was broke dowri and didn't feel like driving home
and I told him I'd stay there and sleep a little while and
would be all right and would go on home.
Q. You remember that Y
A. Yes, sir.
Q. Do you remember any conversation between you and
Wilson from the time yon left Seventh and Main Streets until
the tinie you reached Moore's?
A. Wasn't any conversation, just a few questions asked. I
don't know just what they were.
Q. You don't know w:hat was said or what was done.
A. No, sir.
Q. Do you know which route was folloed coming back f
A. No, sir.
Q. Were you asleep alli of the way T
A. I had my eyes shut. I wasn't sound asleep. I wasn't
driving.
Q. Were you sitting u:pY
A. Kind of leaning over on the door rest.
page 45 ~ Q. Leaning over on the door rest f
A. Not very much, something like this angle {iilustrates).
Q. Before we leave Se'renth Street, did either one of you do
any knocking on the door down there Y
A. No, sir.
Q. Neither one of you :knocked on a house door do~ theref
A. No, sir.
·
Q. When you got back to Mr. Moore's, what became of your
automobile keysY
·
A. Mr. Wilson laid them in the seat, or either in my left
hand between me and him. When I woke up the next morning, I couldn't find them. I thought the keys were stole:µ,.
too.
Q. You don Jt know w:hether he put them in yonr hand or
in the seat, is that corr,3ctf
A. I know he said, '' Here are your keys''. I felt 'em and
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on

I guess I dropped
off to sleep and didn't put them in my
pocket.
Q. I am asking you if you know.
A. I remember I felt 'em with my hand.
Q. In other words, you don't know. Is your front seat a
solid or split seaU
A. The back is split.
Q How about ~he front seat?
A. That's the back part you lean back against. It
page 46 } is in two separate parts ..
·Q. 'r.,wo separate parts?
A. That's right.
Q. That's the place where your keys could have slipped
intof
A. That's right.
Q. That is where they were found?
.A. Yes, sir.
.
Q. Now, you didn't mean to tell us a while ago when you
first went to Mr. Moore's place with Mr. Miles that morning
you couldn't find Mr. Moore at all, did you?
A. We found Mr. Moore.
Q. You found Mr. Moore.
A. I made a mistake and corrected it.
Q. In other words, you did find Mr. Moore when you and
Mr. Miles first went there.
A. After twenty minutes at least.
Q. All right, you found him.
A. Yes, sir.
Q. Mr. Miles told Mr. Moore at that time he, Mr. Miles, was
coming back during the course of the day?
A. I don't know.
Q. You don't know¥
A. I didn't hear that.
Q. You didn ~t even know the full name of Mr. Wilson a·t
that time, did you Y
A. Yes, sir, but I couldn't think of it.
page 47 } Q. You just couldn't think of it. In other words,
the only thing you could think of was Harvey.
.A. The only thing I could think of was I'd been robbed.
Q. You couldn't give 'em the whole name of the man driving you around, could you?
A. I said I couldn't think of it at the time. I told Mr. Miles
it was Harvey, and then he spoke up and said Wilson.·
Q. Who?

.(i).

C. "FVillnu"ti.

A. Mr. :Mlillie-s.
Q. In other words, you could say the Harvey and that was
as far as you knew.
·
A. If I'd had time ienong~h [ cou1d have .said WHs@n, ,if I
hattl. coorcentr.arfied for .jlll--st :a ·seooo.d •er itwo.
Q. While this discussion was goi~g o;n :aib~ut liquor, Mrs.
Moore spoke up and told you right ther~ in the .p11esence of
everybody, did she not, that '¥OU :knew :that Mairion, meaining·
her ihuB'band, tthe ,d[&£enibm.i, fhad :paid ·you $80.00 bucks f 01:"
that liquor.
.
A. She sure did. I t~ld Jieir ££'he lmiew .good and well h~
hadn't bought no whiskey or paid me nothi1llg.
·Q. ¥ on ideily ,m1y ·m,mey ibeing ·oounted rl:o y.ou ;OYer ·the
·
counter at Mr. Moore's that night Y
A. It was not counted to me. INo, :sir,
page 48 } Q. Not counted liO ·yon?
A. No, sir.
·Q. ]il -yonr ditFect ,exmriina1Jien won maae a .statement you
:have n-ever toldl fbefo.re. Yiou ~aid ·when you ,peached Mr.
Moore's that night ,eveey.bollcy j;here,was .dnunk. Is ~11h~t right?
· A. Everybody there was drinking, .t:Lrinlring quite a bit.
Q. That's all.
.~y

.the Co.u:v.t:
.
Why did you have the whiskey thei;e that .night :when all

Q.

of you boug·ht it a;nd brought it .he~e.f
' A. Just hadn't tak_en it out . the oar.

.
I

By Mr.;Jester:
Q. I want t~ ask.you,o~e-.other-.Que.stion, -if_.you,don ?t,mind.
In the '' Commonwealth Exhibit No. 2'' two ,automobiles .a re
shown. As I understa:nd,. the one apparently ,between ,the
.building and the gas ta:nks is said by :you to .be your car. I~
:that .col':rect?
A. Yes, sir.
Q. Do you,krrow·.wh<;>tistthe~wnertof tbe,otbcr cari
.A..Here ,(poipth1g _to \oar :in !Photogl!aph')-T
Q. Yes, si_r.
rA. Mr. ;wilson.
. ~. ·Were :yo:u ~ the.re .at ,the ;tin;i~ cMr. v\tilson :p.ut
pag·e 49 ~ that car in there f
,A. Yes, !-Sir.
Q. Did~he put.it.in tlier-eT
A. I don't know whHther he was driving· or not. I .was
._there .~t t~e time both cs.rs were there but this car l1ere (mea~-
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¥J,g M;r. Wil~on~s ~a;r) :\V.asn"d; '.belllg placed ~heJ:e it :was .sit'il.'Jiat was nuat .~(i)iv.-C .up nhea-ie.
' ,Q. IUS:t dmvoo .up tbeq-e· so& Wiho .pfa.ced ~our .ca1· in t];\e
_position in ~hich ·i,t ·;is shown a:n d:his ,pi~ure, '"' CommonweaJ.ith
'Ex:hil;nt No. 2"'¥
A. i ibelie.ve M,r. ·Miles Gliiil.
Q. Y.ou thfunk ·Ma·. Miles ,plaoeu it f
.l. ~es,. ,si-r.

:oog .thatt tlliigthlt.

By -~.k. •'['hompsoo.:
· Q. ke -y.ou 1posi-'tiive· 1as to who ~aced rtJhe car ·the~e .Y
A. No, sir, :veai111.y- I ,a,m ·.not. 1S.peaking .oo .the :ceason ·the
whiskey ·wasn-~t ta:ken ·out mhe .ca.r,-,,speaking .of the olothes
being rta~en out,----:they had 10lothes ~nd -things ·.in ithere ithey
:w:ere ,going to· wear -,but fthey ·weren't ,gciing rto ,wear the whis.ke:y -and tnst ;left ,nhaJt iin Ithe .car.
·~· ·Mr. ·W.ilb.mm, ,was ithis ,-uhiskey, at iilhe .time you -were
at ifr. Moove!s, :in your ,oustody, .care and .cont:col t
· A. Yes, sir.
Witness stands aside.
page 50}

HARVEY "WILSON,
:SwoFI;t.

,I!

DIRECT EXAMINATION.
tBy rMr. '['hompson.:
;_Q. ;Y011u ll,ame, is ,"]Iarvey ~ilson·?
.A. IDhat!-s ,right, sir.
1~. :Mr. \Wilson, where,do-you:live,now?
A. Campbell County.
Q. Were you pr.ese11t -at ·Mr. "Mopre's ;fllling· . station on the
night :of ,EeQ:uuary :loth -and· :hlith?
A. Yes, sir.
Q. I'd like for ,you .to .just turn to the jur.y ·there .and tell
1them·dn ,your own way-what ,went.on1that.i1ight,.as!far asvyou
:recall the:Qiroumstances -with -regard to Mr. \Wilburn-and ·:·Mr•
.Moore.
·.A. What.do you.mean? From the.time I got there?
,Q. Yes, sir.
- ·
·
A. Well, I'd say we got there around 11 :30. We were just

52

Supreme· Cot1rt of Appeals of Virginia:

Harvey Wilson.
coming from Lynchburg and Mr. Hughes wa:s there. I recognized his car when we stopped there. Mr. Hughes and his
girl friend were there inside in front of Mr. Moore'"s place ..
We walked in, I'd say, around 11:30. l won't say the definite
time. We had a drink there with Mr. Hughes. We had a: drink
together and sitting the,re talking, Mr .. a:nd Mrs. Moore and
Mr. Hughes and his gfrl friend and I. Between 12 :00 and
12 :30 Mr. Wilburn came, in and he talked a while there. Then
he went out to his car and brought in a fifth oi
page 51 ~ whiskey. we: all had a drink out of it, Mr. and Mrs ..
Moore and my wife and I arid Mr. Wilburn. We
stayed the~e, I reckon, until around two, maybe a little afte·r,
I don't kriow. At the time Mr. Wilburn's car was new. He
asked me if I'd mind driving him over to town, to come on
and drive him, so I took: Mr. Wilburn over to town. In the
meantime, before we went over to town, Mr. Moore's wife
and my wife decided to go over to Falwell's· to get a supper
or steak, I believe. I took Mr. Wilburn over to town and we
came back from over tc, town and on the way over we made
one ·stop at Canada's Produce Company and came straight
back to Mr. Moore's. Is that all right?
Q. All right, sir. Was Mr. Moore and his wife drinking!
A. Yes, sir, we all had a drink.
Q. All had a drink together Y
A. Yes, sir.
Q. Now, as I undere.ta~d it, yon were there from 11 :00
o'clock until approximately two o'clock before you went over
to town.
A. Approximately that time.
Q~ Did you all take more than one drink during that ·time '11
A. We had two or three drinks. I won't say definitely.
.
Q. Unhuh. All right, sir. Now, did you see or
page 52 r hear Mr. Wilburn offer to sell anybody any whiskey?
A. Not to my, lmowinig, sir. I really didn't.
Q. You were there with him most of the time, weren't yon f
A. Yes, sir, in the booth.
Q. Now, where did you go in Lynchburg¥
A. Sir, we went first down by Canada Produce Company.
He said he wanted to uee a boy there. We stopped and he
wasn't there. Then we went down_ to where I presume the boy
lived, under the bridge. I don't know which bridge it is, the
bridge going to Amherst.
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Q. Did Mr. Wilburn see anyone on that trip, so far as yo-µ
knowf
A. No, sir, he did not.
·
Q. What time did you get back to Mr. Moore's place?
A. I'd say it was between quarter after two and two-thirty.
I wouldn't say, but approximately that time.
Q. Between 2 :15 and 2 :30?
· A. Yes, sir.
Q. All right, sir. I show you a picture which has been
denominated '' Commonwealth Exhibit No. 1'' and ask you if
you were present when that picture was made.
A. Yes, sir.
Q. There's an automobile shown in that picture.
page 53 ~ I'll ask you if that automobile is or is not in approximately the same place that it was when you
left it at Mr. Moore's filling station on the night of the 11th
of February?
A. That's right.
Q. Now, where was Mr. Wilburn at the time that you left
Mr. Moore's place?
A. He was sitting in the front seat of his automobile, sir.
Q. Was he or was he not asleep 1
A. No, sir, he was not. I gave him the keys.
Q. You gave him the keys Y
A. He was awake.
Q. All right, sir. Now, did you
back to Mr. Moore's
place the following morning and in company with' the Sheriff?
A. Yes, sir.
.
Q. I will ask you if the car of Mr. Wilburn was sitting in
the same place the next morning when you· went back with the
Sheriff.
A. Sir, I am sure it was in the same place. I parked it
there.
Q. Do I understand it was in the same place as shown on
that picture?
.
A. As I parked it Saturday night.
Q. You are confident the car had not been moved YA. No, sir.
Q. I show you another picture which has been
page 54 ~ denominated "Commonwealth Exhibit No. 2" and
ask you if you were present when that picture was
made.
A. Yes, sir.·
Q. I will ask you if the car shown in that picture is in the

go

54

Supreme Court of Appeals of Virginia
Harvey Wilson.

~arne position on the groi:md as it js shown in ''Commonwealtµ
Exhibit No. 1 ".
A. No, sir, it is 'not. It is not exactly th~ same.
Q. Was it moved after they took the· first picture!
A. Yes., sir. After we took the first picture?
Q. I don't know whe1il1er you know what I mean or not.
You have stated that that was in approximateiy the same·
position where you left it with Mr. "\Vilburn in the car the'
niglit before.
A. yes, sir, that '·S a little farther up there, Slr.
Q. Now, I will ask you if the car w~s moved betw~~n the
time that this picture was made (meaning Commonwealth
Exhibit No~ 1) an~ t~1i~ :picture (meaning Commo~w~alth Exhibit No. 2). I want to Jtnow if the cars ·are in the same position in the two pictures. ·
·
A. No,· sir, l don't thfok they are. Yon mean was t:µe car
moved from the time this picture wasQ. Between the time these tw«? pictures were made Y

p~ge ~5. ~

By t~e C01~rt : As~ hi~ if he w~s present wlien
the second p1ctu,re ~as made..
'

By Mr. Tho.IUP.&PD.:
Q. Were you present f
A. I was there, sir.
Q. Wb~t I w.aJ;J.t to kiClO.w is if this picture represents the
~ar in the &.1,m~ posjtio_n· taken at a differe1,1t Rllgle.
A. That's right. Yes, sir.
Q.. Qr, whe,ther. it was. moved T
A. l'{o, ~r, ~h.i;s c1;1,r. i~ up a little farther than this one, sir.
Q. Was it moved afte:r the first picture was made ·i
·A .. After. th~ first p_icture. was made.Y No, sir, not to my
knowing. I don't think it was moved after the first one was
made..
·
·
··
Q. Then, it is in the same position in No. 2 as it was in
No. H
A. Yes, sjr.
Q. Now, how long did-Did Mr. Wilburn ge.t out of his
~.ar when yo;ii aij: e~m.E, hack and ~topped it there at Mr.
M;o<;>re's tl;la~ ~ighU
·
·
.A. N:"-00 s.ir, :r,wt to. my knowii;ig.
Q. vVbat d:id you do after you got the car?
page 56 } A. I went to the front of the place. Mr. ·:rvroore
W.~& staJ;1.ding in t1n.e front of lnis rl:oor. Re stayed
there and then he called over to Falwell's.
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'Q. What did h~ call over ther.e. for!
A. I don't know. He said he was going to talk to his wife,
talking about comi~g over., sir. I talked to my wife and. he
talked to his wife.
Q. YQU t&llred to. your wife and he talked to. his wife? All
right, how long. was it then after you talked to your wife and
he talked to his wife over at the Old Fort,-::--that is where
they were, Oll top. of th_e hill!
A. Yes, that's right, sir.
Q. Before Mrs. Moore and Mrs. Wilson came back!
A. It wasn '-t but a mighty few minutes. I won't say
definitely the time. J us.t a v·ery few minutes.
Q. Af-ter. Mrs. Mo.ore and Mrs. Wilson came back, what did
you all do?.
A. ·wen, my wife stayed in the car. Mr. and Mrs. Moor.e
came up to the car.
Q. Pardon me. In whose car did Mrs. l\Ioore and Mrs.
Wilson go to Old Fort!
A. In my aut<;>mobi.le, sir.
Q. When they· came ba~k your wife didn't get out th,e car!
A: No., sir.
·
p,age 57 } ~ How 1011:g did you all stay there then f
A. I'd say maybe three to five. minutes.
Q. Three to five minutes. Was th~r.e anyone else around
Mr. Mo.ore's place at tb.e. time you left there, or just prior
to that time that you left, except Mr. and Mrs. Moore.T
A. Well, this little e.rippled boy and John Hen~y Robinson
was out there next to, the fence on· the. Lynchburg side, playing
ar.Q:i.u;id out tl;tere.
·
Q. I will ask you to show ·where you mean with reference
to the pictures here. Will you point o.ut to the j.ury there on
th.at pict~re, "-Commonwealth Exhibit No. P'f ·
A. (Witness stands in front of jury as be testifies) They
were. back next to. this fence playing (indicating on picture),
the little crippled boy and colored boy.
Q. Ne~t to the fence. f
.A. Near the fence.
Q. Did you see anyone else there at that time.Y
A. N<>t ·anyone except Mr. and Mrs.. Mom:e.
Q. Where was Mr. Moore's car at that time?
A. Headed towards R11S.tl;mrg, sitting betwe.en tlae service
s.tation and the tanks.
Q~ wm yo:a show us with refetence to this pictu,re?
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A. Between the service station and tanks, headed towards
Rustburg.
Q.. Headed ·toward Rustbnrgt
page 58 ~ A. That's r:ight, sir.
Q. Is that fhe position Mr.. Moore"s car was in
when you and Mr. Wilburn came back from downtown Y
.A. Yes, sir, same position.
.
Q. Will you please state to the jury where your car was
parked when Mrs. ·wnson came back from over to the Old
Fortf
A. Well, it was right up above this service station. It
is a bank there. It was up, Pd say~-I don't know exactly
how far it was up ther,~, headed towards Rnstburg on the
right of this station here, heaq.ed · towards Rustburg. I'd
say maybe ·five or six f ee,t.
Q. Headed toward Rustburgf
A. Toward Rustburg ..
Q. There is a car shown in that picture on the Rustburg
end of th_e filling station. Does that car purport to be in the
same position your car was that night?
A. After they came back over theref No, Air, it is not.
Q. Do I understand Mrs. Wilson parked th'e car this side
of the :filling station, hea.ded towards RustburgT
A. Yes, sir, that's rig:ht.
Q. Now, how long did Mr. Hughes remain after Mr. Wilburn got there 7
A. I'd say three-quarters of an hour or an hour. I won't
say definitely. Somewhere around that time.
page 59 } Q. Did you hear Mr. Wilburn try to sell Mr.
.
Hughes any liquor 7
A. No, sir, I did not.
Q. What time did the~ Sheriff come for you on Sunday
morning on this occasioia?
A. Around ten-thirty, I think, somewhere along there.
Q. Did you go with him up to Mr. Moore's filling station f
A. Yes., sir, I followed him up there in my automobile.
Q. Did your wife go with you Y
A. Yes, sir.
Q. Did you see Mr. l\tIClore when yon all got up there Y
A. No, sir.
Q. .All right, sir. Why didn't you see him?
A. Well, they couldn't get 'em up, sir. His car was there.
They knocked and evide:ntly couldn't get him up or couldn't
arouse him.
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Q. ·what effort was made by the Sheriff and his deputies f
A. They beat on the door and hollered and went around
on all sides of the house, and on the side next to the service
station, and hollered right under the windows. This colored
man came and he called him. He was down on the side. I
don't know where he lived.
pag·e 60 } Q. Then what was done?
A. Well, they couldn't get him up, so Mr. Williams, I believe, came back after a search warrant, came back
to Rustburg. I stayed there with Sheriff Miles.
Q. You stayed there with Sheriff Miles while Mr. Williams
came back for a search warrant? ·
A. Yes, sir.
Q. Then did you find Mr. and Mrs. Moore?
A. Yes, sir, they went back and knocked and knocked.
Q. All right, sir. Do you recall whether or not Mrs. Moore
was dressed when she came to the door?
. A. No., sir, because I was back up next to the tanks. I
didn't see her.
Q. Did you hear Mr. Miles ask !fr. Moore about this whiskey after they got Mr~ Moore out of his home there Y
A. Yes, sir, they all came back to the tanks there, Sheriff
Miles and Mr. and Mrs. Moore, we were all standing there,
and asked 'em about it. He said he didn't know anything
about it and couldn't understand it; said he was among
friends.
Q. He didn't know anything about it at alU All right,
did you hear him admit later on that he had this whiskev!
A. 1:es, sir.
•
page 61 ~ Q. What did l\fr. Moore tell Mr. Miles about it1
A. He told him,-Well, he told him !i.c:, had a
search warrant. Mr. Moore said well, he didn't want to say
anything about it among friends.
"If you are going in
there'', he says, ''I've got a case of whiskey", I believe.
Q. A case of whiskey Y
A. Yes, sir.
Q. Did he say how he happened to get that whiskeyT
A. He said he bought it from Mr. Wilburn.
Q. Said he bought it from Mr..Wilburn Y
A. Yes, sir.
·
Q. Did Mr. Wilburn make any statement then?
Q. He said, '' Marion., you know I didn't sell you any case
of whiskey''.
·
Q. Did Mrs. Moore make any statement then Y
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. -- ...

A. Yes, sir, she was standing right there between the
tanks. She says, told Mr. Wilburn, '' Mr. Wilburn, you know
that Marion paid you •~ighty bucks over the counter", or
something to that effect. That was all she said.
Q. Eighty bucks f
A. Something like that.
Q. Did you see Mr. Moore get any whiskey out of Mr.
"Wilburn's car T
A. Well, I tell you how it happened. We were
page 62 ~ standing between his car and the service station.
Q. V{hat time was this T
A. Right after we came back from Lynchburg. He went
to Mr. Wilburn's car, raised the back, and then he let it back
down. When he came back he had the fifth in his hand. He
opened the left-hand do1)r and set it down in the bottom of
his car.
Q. In his cart
A. That's right.
Q. That was after you. had come back from Lynchburg!
A. Yes, sir.
Q. At that time where was Mr. Wilburnt
A. He was in the car.·
Q. Whose car was the whiskey put in?
A. When it was taken out? Put in Mr. Moore's car, the
back seat.
Q. Now, was Mr. and Mrs. Moore there at the time that
you and :Mrs. Wilson lefU
A. Yes, sir.
Q. What time was it that you and Mrs. Wilson left to
come home?
A. Sir, I would say anywhere from quarter to three to
three o'clock.
Q. Did you see any sailors around there that night with
Mr. Wilburn., talking tog:ether with Mr. Wilburn?
A. I didn't see a sailor that nig·ht. I know that.
Q. You didn't see a sailor 1
page 63 ~ A. If any vras there I didn't see 'em.
Q. Mr. Wilson, I believe at that time you were
in service.
A. Yes, sir.
Q. You were in unifo.1·m? Yau had not been discharged
from the army Y
A. No, sir.
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Q. Now, wl1ere were you all sitting when you were taking
these drinks!
A. Sitting in the booth in Mr. M:oore 's.
Q. In the booth in the front part of the filling station T
A. Yes, sir.
Q. Witness with you, gentlemen.
CROSS EXAl\fiNATION.
By Mr. .Jester:
Q. Who reached Mr. Moore's first, you and your wife or
Mr. Hughes and his lady friend T
A. Mr. Hughes and his girl friend were there when we
· got there.
Q. You got there at what timeY
A. I'd say 11 :00 or 11. :30. I won't say definitely.
Q. Had you been drinking any liquor before you got to
1\fr. Moore's?
page 64 ~ A. No, sir, I hadn't had any whiskey. I had a
bottle of beer but no whiskey.
Q. Hadn't had any whiskey at all?
A. No., sir.
Q. Did you drink any whiskey after you reached Mr.
Moore's before Mr. Wilburn got there Y
A. Yes, sir, I had a drink, of whiskey.
Q. Just·one drinkT
A. Well, one or two. I wouldn't say definitely.
Q. One or two.
A. That's right.
Q. You think you probably had some beer before that.
A. Well, just like I told you b~fore, I know I hadn't had
over one beer. I lmow that. I don't remember.
Q. In other words, you .are not exactly clear as to the
exact quantity .of alcoholic beverage you consumed prior to
the time Mr. Wilburn got there.
A. I know it wasn't over one beer, or rather one drink.
Q. Before Wilburn got there?
A. No, before I got to Mr. Moore's.
Q. Before .Mr. Wilburn got there how much would you say
vou consumed?
., A. All of us drinking. I'd say we had two drinks apiece.
Q. Of what?
A.'Whiskey.
page 65 } Q. Wllat size drinks T
A. Just medium drink, average drink, I mean.
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Q. How many of you were intoxicated t
A. How Jl].any intoxicated 7 I wouldn't say any of us.
Q. Mr. Wilburn testified all of you were p:retty drunk when
he got.· there. .
A~ I had had a drink.
Q. In what condition was Mr. Wilburn with reference to
intoxicants at the time he got thereY
A. Well, he'd ~ad a drink. I saw him take a.drink.
.
Q~ I am not speaking of after he .got there. I am speakmg
of the time he walked in.to Mr. Moore's. Was there anything
about his actions or speech or demeanor or movements to
indicate he'd been drinking!
A. I won't say it was~
Q. You couldn't deteet anythingT
A. I didn't know he'd been drinking.
Q. Haven't you testified in this case before f
A. That's right.
Q. Didn't you testify before that he did show signs of
having drunk some liquor Y
A. I did, sir, before I said we went over to town.
Q. I am speaking of lJefore he got into Mr. Moore's place.,
at the time he came the:re.
A. Did he show signe. of drinking?
Q. Didn't you say, '' I wouldn't say he was drunk but he
showed signs of drinking'' f
page 66 ~ A. No, sir, I don't think I did.
Q. Do you know Y
A. I am pretty sure I didn't. I did say I could tell he'd
had a drink before we went to Lynchburg.
Q. Why was it neces~1ary for -him to ask you to drive him
.to Lynchburg?
.
.
.
A. Just like I said, t:he car was new and we were talking
about the automobile and he asked me did I want to drive
him.
Q. He is a bus driver, isn't he, a professional driverf
Didn't he, or did he tell ·you he was going over planning to
spend the· night Y
A. No, sir, as well a:; I remember, he said he had to see
a fellow over there, one of the boys he worked with at Canada
Produce Company.
Q. Before we get away from the Moore place to go to
town, how long did Mr. Wilburn stay there before you went
to Lynchburg!
·
A. Well, I'd say an hour or maybe a little more. I wouldn't
like to say definitely.
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Q. How many fifths of liquor were consumed from the
time he got there until the time he and you went to Lynchburg?
page 67 } .A. He brought one fifth in and set it on the
table., on the counter rather, and we all had a
drink or two out of it. It wasn't all gone when we went to
town.
Q. Did you only see one fifth?
.A. Well, it was a fifth in there and Mr. Hughes had a
fifth.
Q. .A fifth Mr. Hughes had.
A. Vl asn 't a fifth when we got there. Some bad been drank
out of it. .
·
Q. Did you see any other bottle of liquor before you went
to town?
.A. .As well as I remember, I didn't.
Q. Did you see Mr. Moore and Mr. Wilburn go out of Mr.
Moore's place of business together b~fore you and Mr. Wilburn went to town?
.A. I tell you, I clidn 't see them go out. I danced a couple
of times. They could have gone out without my knowledge.
Q. In other words, you went into the rear, which is the
.
dance part?
.A. Vv ent out and danced a couple. of times.
Q. You spent some time back there and what was going on
in front you don't know.
.A. No, sir.
page 68 ~ Q. He might have offered liquor for sale and
you might not have known it because you were in
the back.
A. I certainly didn't hear him offer .any while I was in
there.
Q. You don't know what went on? You don't know how
much time he and Mr. Moore spent together outside Y
.A. I don't even know they went out together, sir.
Q. You went back and danced how many times did you sayY
.A. I'd say two or three times.
Q. Two or three times. You are not certain as to the
number of times .
.A. No., sir.
· Q. .Are you certain as to the time you stayed back there
dancing!
.A. We'd go back and play a record, sir, and come back.
Q. Playing them and going back and forth Y
.A. Yes, sir.
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Q. Did you see Mr. Moore bring onto his place of business
a fifth Y
A. Well, the fifth that I saw lVIr. ·wnburn brought in and
set on the counter. He made some remark about us taking a
drink. I know we all drank it tog·ether.
Q. Do you recall having testified in the previous
page 69 ~ trial you saw Mr. Moore have one fifth Mr. Wilburn had giwm to him and Mr. ·wilburn have one
fifth y
A. No, sir, I do not.
Q. You don't recall that!
A. I know when he brought it in, Marion took the whiskey
off the table., took it off the counter and set it on the table.
Q. Mr. Wilburn set it on the counter?
A. Yes, sir.
Q. You say Mr. Hughes stayed there three-quarters of an
hour to an hour after Mr. Wilburn got there!
A. Approximately that time.
Q. Then you and Mr. Vlilburn left for Lynchburg?
A. That's right.
·
Q. Who left first, yon and Mr. Wilburn, or Mrs. Wilson
· and Mrs. Moore Y
A. Mr. Wilburn and I pulled out ahead of them. They
were in the car getting ready to go.
Q. You don't know w:t1ether they went or what they did.
A. They said they were going to Falwell's.
Q. Do you know yourselff
page 70 ~ A. I don't know.
Q. When you got baek there they were not
theref
A. No., sir.
.
Q. As I understand, you parked the car and passed the
keys over to Mr. Wilbm~n.
A. Absolutely.
Q. What did you do with them?
A. Put them in the palm of his left hand.
Q. Do you remember whether you laid them on the seat
or in his hand t
A.. Right in the palm of his hand.
Q. Was he under the influence of intoxicants?
A. Yes, he'd had a drink jus~ like all of us had, yes, sir. ·
Q. In other words, he, was right much under the influence
of liquor at that time, wasn't he?
A.. Well, I wouldn't s~iy tl1at. ,,re bad all had a drink.
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·Q. Was it necessary for you to put them in the palm of his
handY
A. He reached out and got them in his hand. When he
reached for them, he said, '' I'll see you".
Q. '' I '11 see you'' and you left him.
A. That's right.
page 71 } Q. As I understand, you walked on down to the
door to Mr. Moore's station.
A. That's right.
Q. You say he was outside 7
A. He was between his side.,-right in the doorway between his car and the service station.
Q. Then after your wife and his wife came back, your
-car was then parked on what you would call this side, or the
Rustburg side of the filling station.
A. That's right.
Q. Your wife did not get out of the car 7
A. No., sir.
Q. You all stayed there how long?
A. Three to :five minutes. Mr. Moore came up to the automobile. I got in.
Q. What became of Mrs. Moore f
A. She was with him. Mr. Moore took a dollar out of his
pocket and gave it to my wife to pay for Mrs. Moore's supper
over there.
Q. Did Mrs. Moore at that time Wij.1k away from the car
.at all?
A. No, sir, I don't think she did.
Q. From the time your wife got back in your car until
the time your car was driven away, did Mrs. Moore leave the

car?
A. No, sir, I am sure of that. She and Mr.
page 72 } Moore were still standing by the car.
Q. When your wife pulled up, drove up, did Mr.
Moore go up to the car imm'ediately7
A. Yes, sir.
Q. You and Mr. Moore together! Did Mr. Moore stay up
beside the car continuously from the tilme your car was
driven in ·until the car went away!
A. Yes, sir.
Q. Mr. and Mrs. Moore were right there by your car.
A.. When I left.
Q. Do you know a colored boy named Eddie Robinson?
A. I don't kno-w bis name. I know those two boys.
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Q. Did you see him tltere that night when you left 1
A. They were out next to the fence playing, he and a little
Karns boy.
Q. A while ago yon said John Henry was over there.
A. I said, sir,. I don't know each one of them by name.
Q. Do you .know whether John Henry or Eddie was out
there!
.
A. One of those colorod boys. Both about the same size·.
One's a little taller than the other.
Q. You don't know which was which Y
A. I still don't know them by name.
Q. You still don't know them by name .. What
page 73 } was the appro:dmate distance from your car to the
fence that you speak off
A. Well, I was beyond the tanks on the Rustburg side.
Looking at the picture,-Q. You were there. Tell where they were, approximately
the distance in feet as near as you can.
A. I'd say at least fiffoen or sixteen feet.
Q. Let's see now. As I understand,. your car was parked
on what you have referred to as this side of the filling station
on the Rustburg side. Is that righU
A. Yes, sir.
Q. Mr. Moore's car was in between thc1 tanks and the building?
A. That's right.
Q. Then your car to bt3 in that position had to be entirely
clear of the building on this side. Isn't that correct!
A. You mean Mr. Moc,re's car had to be entirely clear?
Q. Your car had to be, entirely clear of the building.
· A. It was.
Q. And yon mean to say that from that point where your
car was over to that f enee isn't but fifteen or sixteen feet Y
A. I don't know.
page 74 ~ Q. You havE1 been in·that house. Isn't that more
than fifteen or sixteen feet long Y
A. I imagine so.
Q. You say Mr. Wilbum's car was parked like it is in that
picture. It is a pretty good long distance there, isn't iH
(Hands picture to the witness.)
A. 4-bsolutely.
Q. Your judgment is :fifteen or sixteen feet. Is your judgment any better about anything else in this case than that
:fifteen or sixteen feet distance Y
A. I wasn't thinking about the distance of all that.
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Q. You were back up there Sunday morning .
.A. Yes, sir.
Q. You have been going up there a long time.
A. I went up there before.
Q. ,You were up there with a uniform on.
A. As well as I remember, I believe I had on civilian
clothes.
Q. Didn't you tell l\fr. Thompson you had on a uniform Y
A. He asked me if I was in service then. I was. I was in
the convalescent hospital, at Woodrow Wilson.
Q. You were in plain clothes.
A. I had on army trousers and co·at. My blouse I left to
be pressed.
Q. All right. We will leave and go with Mr.
page 75 ~ Wilburn into Lync4burg and get down to Canada's.
What time did you get down there Y
· A. I don't know. We left there and went straight on back.
We wasn't gone over ten minutes after we left Moore's. It
took us about ten minutes to come ove·r here.
Q. You can't approximate the timeY
A. Around two-thirty or quarter after two.
Q. Sunday morning. That is a wholesale produce houseY
A. That's right, sir.
Q. You left there, you say, and went down on Seventh
Street by the bridge.
A. Under the Amherst bridge.
· Q. Let me go back a little bit. You stopped in front of
Canada's Produce?
A. Yes, sir.
Q. Wilburn got out and went over to the door and the
place was locked¥
A. Yes, sir.
Q. Then he comes and gets back in the car.
A. He said the boy was probably home, had left there, and
then we went down under the bridge.
Q. He said you didn't stop from the time you got there
until you got out to Moore's again.
A. From the time I stopped at the bridge.
Q. From the time you left Canada's.
page 76. ~ A. I say we didn't stop, sir., from the time we
stopped under the bridge.
.
Q. You did stop under the bridge T
A. He went to the door and knocked, yes, sir.
Q. Who went?
A. Mr. Wilburn.
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Q. Mr. WilbttrtH
A. That's right.
,
Q. Down on St3\Tettth BtteeU
A. Under the Armherst bridge. I dtm't know whether it is
Seventh Street or not;
Q. Theii he clime biiclt and gdt bnck in the car.
A. That's right.
Q. Dlci l1e go tb sleep ·r
A. H~ talkea to ttrn aH the way bnck. I khbw he eouldn 't
have gone to sl~ep becfittse he wa~ talking to. me~
Q. :PC? you know: whieh way yoti cttme from Seventh and
!iaih back tb l\fotire 'st
A. Went on back to the top of the hill, took the 1'ight tind
cnrhe
right l:Jaclt tmt that "\\t!it.
Q. H~ talked t.b JtJt1 aill the ,iay Y
A. Well sir; tul1.Hng lllt>itg~ _ Wheii we g·dt over in front
of Fhlwell \s~ I slowetl dtlWh stj I bohltl see if my c~i- was there.
I didn't see my Mt tl1ef~ atn1 kept right on o-ver tb Modr~ 's.
He wits tnlking, wot1ld sfiJ a Word ba~lt~ards n11tl
page 77 ~ forwards all the wdy U\t't!t. I khow lie was not
asleep~
Qi He's ttiist11Iteti if hi? saiti he wa~?
A. He wasn't asleep when I got out of the automobil~.
Q. Ih wliat pts~itibtt wai:l lie Y
A. Sitting up, sir. ·
Q. vVas he erect?
.
A; pa shy he was 131:,~ct. Sitting something lilte this {illusrates).
Q. vVas he leaning over on· the rest in the dotitf
A. W ellJ I don ;t khd~·. He 1_1robttbly tlid on the \Vay bilbk.
I didn't notice him particularly.
Q. He was talking?
A. He was t~llrlng to h:m.
Q. Nt>w, hs t undet~fatttl, Wheh the officers got to ybur
home you think it was arotind tert-tbittv.
A. I wouldii 't S:ty tl~fiJiit~Jy.
•
Q. You hadn't gotten up~ }Ultl you?
A. No., sir.
Q. Y:-ou ~atlrt ;t g~Veii hp~ You Wtire still asleep, or had
be~n asleep, a11d they finally arou§ed yott.
A. That's right.
Q. Then you. and yo1;1r wife '5bt up and talked to the officers
and you went baclt up tlU!re.
A. That's right.

on

,
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.
Q~ Tlien after Mr. nnd Mts~ ivibbr~ were aroused,
Pilge 78 } where were th{!y fotind, what" patt t>f the place f
A~ They carri~ otlt the fN>ttt door. I wasn't down
there.
Q. Came out of their dwelling house. Did you !3ee them
come ouU
A. Yes, sir~
Q. Did y~u s.ee them both come otlt Y
A. Yes, ~ir, I was right tit the station at the tabli:s.
Q. :ijow was Mrs. Moore dressed?
.
A. She httfl o:h her clothes. I dbtt 't t~mentbet wl1at she
had on there.
Q. Do ybtl kndw 1tliethei- ~he litttl tlh lier liat?
A. I didp. 't pay ,any particular attention. I really didh 't.
Q. 1\b·. Moot~, l beh~ve yoH ltave sliid, tnaimed that he
was tlilidfig f rierU:fa artd didh 't want to say anything· oh dbcount of that. Thkt Wtis tli~ eiplarihtitih he ttthde at thnt
tifiie iind then -fiiially he said lie had boug-l1t the liquor ftom
Mr. Wilburn, for which he had paid eighty. bucks. _
A. He tliffh't say what he i;>aid tot it - He shid lie bought
it.
.
.
Q. I beg ybtit ptlttlbtt; Mrs.· J\foorb !stlitl that
A. That's right.
"',.
Q~ I beli~\re you dlsd stated M~s; Moo~e said tb
pllge 79 }
~ilb~rh; '' Y?u 1th.ow Mhrfon Ph!d yo}"' _ei?ihty
bttclts bvet the co\tnter", or stiniethihg hke tnat.
Now, Mr. Wilson., do I understand you to testify that whil~
you were there in front of Mr. Moore's pJac~ of i,u~iness that
Mt. Mbbre walked .~rdtlild to the rear bf .Mr. "\Yilbuhi 's bar
ntltl took a bottle bf liqi.tor out of thrl t caf t
A. Yes, sir.
Q. You saw him clo that.
.
A. :Yes, sir, he raised tlle hbbd.
Q. You hre absblutely pbsitive he h1ised ·the hbod and took
a bottle of liquof ottt.
A. Yes, sir, he reached in. It Was dark ih the trunk.
Q~ Doii 't you h~fall thttt ytitt testified iii the titst trial of
this case iii Marc11 of this yeat, l\Iarch. 21t!ii. I .b~Hev~, you
saw Mr. ~oore haYe a fifth of hquor which l\i1r. Wilburn liad
g'i"v~n td hitn?
.
A. I did; t said,--! jti~t tbld ytfu a while hgo Mr. Wiiburn set the whiskey b~ the table £or all 6f .us, 1\tr. Moore
· ot ttnybotly else. Mr. l\fooye brought !he wliisltby bver to
the table where his wife and Mr. Hughes atitl my wife and t
were.
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Q. Didn't you, during the. course of that same
trial, make the statement the fifth you said you
saw Mr. Moore have on the outside could have
been the same fifth he had in the service station!
A. I don't remember.
Q. SirY
A. I don't remember but it could have been ..
Q. It could have been!
A. It could have been.. I wasn't outside with 'em. I don't
know if they went out.
Q. You don't know whether it was the same :fifth Mr. Wilburn had given him.
A. He reached in the back,, got out a fifth, put it in his.
car.
Q. Didn't you state positively and definitely in the· trial
of this case in March of this year that you did not see him
get a :fifth out of that car, Wilburn's car?
A. No, sir, I didn't, not to my knowing.. I certainly
didn't.
Q. Then, if the· young lady has that in her record, she is
mistaken?
·
A. I don't remember making a statement like that.
Q. All right.
page 81 ~ Q. Just one other question•. I understood you
to state, Mr. Wilson, you were present at the time
'' Commonwealth Exhibits 1 and 2'' were made by Mr. Darley.
A. That's right.
Q. In "Exhibit No. :2"' two automobiles are shown, one
of which automobile only has its back shown. Is that your
carY
A. That's right.
Q. Why was only the back of your car shown f
A. What do you mea:n., that morning? We just pulled in.
They told me to go with 'em up there. My car was pulled in
and stopped. That's th'3 way it was stopped.
.
Q. Before t~ese pbotpgraphs were made, who placed the
car of ::M:r. Wilburn, which is shown in "Commonwealth Exhibits 1 and 2''Y
A. Well, I believe I pulled it up. I backed it in a little
too far this way. Mr. Williams backed it back in the place.
I knew it was too far .. I told him where to stop it.
· Q. Mr. Williams, the ]Deputy Sheriff, had the idea it should·
be in one place and you :another Y
page 80

~
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Harvey Wilson.
· A. I got out and looked at it and knew the back end was
too far up to the station.
Q. He and you differed as to the place in which the car
should be placed Y
A. I won't say we differed. I told him myself it was up
too far.
Q. Nearer the hig·hway. He thought it out to be
page 82 ~ in the other place and you don't call that differenU
A. When I got out and looked at it. He got in.
I told him where to stop. I told him myself where I left it,
as near as I could. I don't know the exact spot.
Q. As near as you could. You don't kno,w wheth~r this is
the same spot or not Y
A. I don't know.
Q. Do you remember Mr. Williams testifying about the
position of the carf
A. Yes, sir.
.
Q. Do you remember if he .said then at that time that the
car was about middleway of those pumps f
A. I don't remember. I really don't.
Q. Now, the automobile shown in each of these exhibits
which is referred to as Wilburn's car, is that car in the same
identical position in these two pictures f
A. Yes, sir, I'd say it is approximate·ly the same.
Q. Approximately the same.

RE-DIRECT EXAMINATION.
By Mr. Thqmpson:
Q. Mr. Wilson, Mr. Jester was asking you about the position of your car and the distance of your car from the fence,
your car was from the fence. Now, as a matter of fact, there
is a fence all around Mr. Moore's property, isn't
page 83 ~ iU
. .
A. That's right.
Q. Now, I want to ask you if you understood Mr. Jester
to refer to the fence over beside Mr. Moore's house, or the one
on this side of his filling station?
A. What do you mean, on the right-hand sideT
Q. I want to know if you understood which one.
A. The one on the right-hand· side back here.
Q. Going to Rustburg. In order to clear it up, I will ask
you to estimate how far it was from your car where it was
that ·night back to this fence where these boys were, where
you said they were, just approximately.

70

Suprem() Qo11rt of Appel}ls 9f Vb;gjuia

B arvey Wilslln.
A. I'd say twenty-fivo or thirty feat. I have never taken
any particular notice of it, back to this fence right here (indicating on photograph).
Q. Back on the other side of his lot.
A. I wouldn't know, but thirty.,.:five or forty maybe, or more
feet. I wouldn't know.
RE.,CROSS EXAMINATION.
By Mr. Jester:
Q. Mr. Wilson, I want to be perfectly fair with you. I want
to ask you this q\leation:: Do you .recall Mr. Thompson having asked you about this lattice fence over here on your dLrect examination and you pointed out ovel'· here where these
boys weref
A. Yeah, I remember that.
page 84 }- Q. Isn't that exactly what I asked you when
talking to yon about J obn Henl'y Robinson f
By Mr. Thompson: I object to that.
By the Court: Ask tho witnesril a question that is material. I
tbink you ai e getting ~ little off the traek. I'd like to see
you get to the issue of whether or not this man stole the whis.,.
key or not. You have i~one downtown. What'£ that got to
do with whether he stolo the whiskey or bought the whiskey1
You have admitted that he got the whiskey. You claim that
he bought it. The Oollll;ponwealt claims that he stole it. Now,
that is the issue. You have gone way downtown. Whv take
all this time going over those details f L~t '-s g-et down 'to the
issue here, g·entlemen. Q-o ahead {\nd ask him any questions
that are :,;elev-ant but you. ar~ goin&' too far afie~d. The jury
wants to know whether 11h1s man paid for the wh1slrny or stole
it.
By Mr. Jester: We wish to note an objection to comments
by the court with r~ference to the evidence and move the j1irv
be withdr~wtL ancl a new trial deela.red.
~
page 85 ~ By the Qo131rt : Overi;uled.
By 1\{r. J~f~t~r: ]Uxeeption.
1

By Mr. Jester:
Q. When you weN: testifying &bout those boys, didn't you
stand here and indicate on these pictures wbere John I!enrv
Robinson and the littl~ erippled boy were over by this f ~nce·Y
A. That's right.
· ·
Q. That is where you said they were playing.

Martcm ll.' 1\!m;>re v,
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J rJhu O erirp ]lqpin.sQn~
A. 'rhat 's right,
Q. Didn't I ask yq~ about th~ di~htnfJ~ (rQm yo11r car to
where those boyij were¥ .
A. I thoug·ht,-You asked me was my cm.r clea.r of this station, I told you it WAS., l tho-qght yolJ. rneaut th~ fe11ce on
the bank on th~ right, h9w far JllY oAr wa~ from. th~t, N~tur.ally it was clear, because you could see from here b3=('k tQ
here ( indicating pQiJlti on phQtQgr~phs ),
Q. Did YPll ~a.y iinithing }J.bQlJ{ th. e fe. nQe Qfi th~ Qap~ 7
Tluit '~ what l thQUght yo1:1 · were talkjJJ.g abo11t.
Q. Did; you s~y "-1).ythjng abo11-t it T
A. The only fence I thought about.
Q. The only fence we were tn~ing P,QQ~t is. wb~re
pag·e 86 } these l)c,y~ weN ove.r her-~.
. A, lf Illy ~a:r waf;l plenr f ~qm this, W&§ t}!e Qnly
thing I understood, was my car qlear.
Q. If you understood that, why Wtl~ jt yQn dtd11 1t s~y that,
If you understood that when I asked you if yoµ qidn't bow
that b1,1.ilding wa.~ longer than tjfteen QF ~i){t~e11 feet and there
wasn't any fence between your car and th~ 1)-gildip.g, yo"Q.
cdidn 't say ~llythi~g ~bo.11t any f ~11.0,e tht)l1, dJq you 7
A. No, sir.

.a.

Witness stands aside.

JOHN HENJ;tY ROJUNSON,

Sworn.

DIRECT EX.A.lflNATlQN.

By Mr. ThoIJ1pson:
Q. Your name is Jobn Henry Robi:p.$Qn7
A. That's right.
Q. Where do you liv~?
A, I live right hack of l\{:r. M.oor~ on tne old Rustburg
highway.
•
Q. How far is your home from Mr. Moor~'~ nlling station t
A. Well, I ean 't hari;liy ~aa ,t that. lf i~ not far I kn.ow.
It might be a hundred yard,s.
p~ge 87 } Q...A hµn~r~4 yards appro;Ximat~ly?

A.. "Y~~, sir.

Q. All right. J olm Jienry, yaµ hflve wor}{~d for Mr. Moore f
.A... Yes, sir, I hav~.
·
Q~ How long have you been worlring for h._im?
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A. I worked for him ,when I first started back in 1940. I
worked for him for about two years straight.
Q. Have you worked with him since· then Y
A. Yes, sir, I have.
Q. What kind of work have yon been doing since thenY
A. I helped him on the farm working around the place
some.
Q. Worked regularly c,r intermittently r
.A. I did . regular sometimes and sometimes I didn't.
Q. Were you at Mr. Moore's. filling station on the night of
February 10th and 11th when Mr. Wilburn is alleged to have
lost some liquor . there T
A.. Yes, sir, I was.
Q. What time did you get there that night?
A. I got there that e'\i·ening, I reckon, about 6:00 o'clock,
about what time I got there.
Q. Around six o'clock'l
A. Yes, sir.
Q. All right What time did yon see Mr. Wilpage 88 ~ burn Y
.A. It was around 12 :OO·O''clock when I seen Mr.
Wilburn when he came in Mr. Moore's place.
Q. What were you doing that night t
A. I was working.
Q. Where were you working Y
A. Working over at Mr. Moore 1s.
Q. Whereabouts .in Mr. Moore's T
A. The kitchen.
.
Q. Who was working with you Y
A. Raymond Karns and my brother, Eddie.
Q. Were they both working there that night 6/
A. Yes, sir, they were~
Q. Were they also working in the kitchen?
A. Kitchen. ~U of us working in the kitchen.
Q. All right. Did yon see Mr. Moore get any whiskey out
of Mr. Wilburn's car that nighU,
A. Yes, sir, I did.
Q. Just tell the jury what yau
about that.
.A. Well, after Mr. Wilburn came there, him and Mr. Wilson went to town and the.y came back. When. they came back,
Mr. Wilson came in the store and Mrs. Wilson and Mrs. Moore,
they went to the Old Fort after some steaks. When Mr. Wilson and them came back, Mrs. Wilson just had pulled in on
the driveway. Mr. Moore said they were going hunting for

know
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them. Before they left, he give me and Raymond
Karns a quart of Red Top, ''You all drink it. I got
a job I want you to do".
Q. Who was he talking to?
A. Mr. Moore was talking to us three. We went around
the back where his truck was sitting and opened the beer and
drank it. He came on around there. We went around to
Mr. Wilburn's car~ He raised the back endQ. Who went?
A. Me and Mr. Moore.
Q. Where did Raymond and Eddie go Y
A. Raymond and Eddie were standing at the corner of the
ladies' restroom.
'Q. Well, let me see. I show you a picture which has been
denominated·"Commonwealth Exhibit No. 1" and ask you to
point out on that picture to the jury where on that driveway
you and Mr. Moore were and where Eddie and Raymond
Karns were.
A. Eddie and Raymond Karns?
Q. Stand up there.
A. (Witness holds picture up as he testifies) Raymond
and Eddie were standing at the corner of that restroom. Mr.
Moore was standing at the back of the car and raised the
back end of the car and handed it to me and. I carried the full
case from the car and he set it on the little table in the hallway of his house. Mr. Moore carried the half one.
page 90 ~ Q. Did Mr. Moore take any whiskey down himself, or did you take it all?
A. I took the full case. He brought the half case along.
Q. Now, what did Mr. Moore pay you for working that
night?
A. Well, he give me a dollar for working that night.
Q. Were .Raymond Karns and Eddie, your brother, there
at the time you removed this whiskey!
A. Yes, sir, they was.
Q. Where was Mr. Wilburn at the time that you removed
the whiskey from the back end of that cart
A. Mr. Wilburn was laying in his car asleep in the front
seat.
Q. You may examine the witness .

page 89

~

•
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,

CROSS EXAMINATION.

By Mr. Jester:
Q. John Henry, what time did you say you went to Mr.
Moore's!
A. I said about 6 :00 o'clock.
Q. A. M. or P. M.?
A. About six P. M. ·
Q. Six P. M. When did he ?!llPloy you to come there for
that particular evemng Y
page 91 } A. He bad asked.me would I come back and help
Eddie in the :kitchen that nig·ht. I told him I woukl
and I came back just like I told him.
Q. What I said was when did he make that engagement?
A. That wasn't no en,~agement, was it?
Q. Well, if yon don't mind, will you tell me w:hen he asked
you to c_ome there Y
A. He asked me that c~vening.
Q. That evening?
A. Yeah.
Q. You went about six o'clock?
A. Yeah.
Q. Did you have any agreement as to the period of time
you should stay there Y
A. Nor, I didn't have no agreement.
Q. ·Did you have any understanding as to the amount he
was going to pay you?
A. ·why, sure.
Q. How much was he to pay you f
A. Well, he paid me 1;1 dollar.
Q. Was that the bargain, he was to pay you a dollar?
A. Well, won't no bargain. I knew he was going to pay
me.
Q. All rigltt. What time did Mr. Wilburn get
page 92 } there that night?
A. Came ht there about 12 :00 o'clock.
Q. About 12 :00 o 'clouk. What condition was he in when
he came there?
A. Well, he didn't look like he was drinking nothing to me,
as far as I seen.
Q. Was the place closed before he came f
A. Before he cameT No, sir.
•
Q. He said the place was closed.
.A.. I don't believe it was closed.
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Q. He is wrong about that then, is he t
A. Let me see. I just don't remember whether tbe place
was open or closed That's been a pretty good little while
back.
Q. You ate not clear about that.
A. No, sir.
Q. Did yo~ see anybody drink any liquor b~fore Mr. Wil.burn got in there 1
A. No, I didn't see anybody drinking liquor.
Q. Who else was in there before Mt. °'Vilbnrn came 1
A. Mr. Dick Hughes, he was there and left, a11d Mr. Wilson
and his wife and Mr. Farrar.
Q. And who Y John Farrar 1
A. John Farrat.\
Q. All right. Any sailots th~re?
·
A. Any sailors Y It was two £ellows there.
page 93 } Q. Were they sailors?
. .
A. They didn't have on sailor clothes.
Q. Didn't have on sailor uniform. What kind of clo.thes
did Mr. Harvey Wilson have on?
A. I am pretty sure he had a grey suit oil.
Q. Didn't have on a uniform, pants that belonged to a
uni£orm1
A. Pants Y I believe he had on his snit that night.
Q. Yon think it was a grey suit.
A. I believe it was.
Q. All right. Did you see any of these people drinking
liquor in there before Mr. Wilburn got in there?
A. No, sir, I didn't.
Q. Any of 'em pretty drunk before he got in there?
A. If they was, I didn't know it.
Q. You didn't know it. You were around there the whole
evening.
A. That's right.
Q. Mr. Wilburn says they were pretty drunk when he got
there. You didn't know it t
A. No, sir.
Q. All right. Now, after Mr. Wilburn got there did you
see anybody drinking any liquor!
,
A. Yes, sir, I did.
Q. Where did it come from 7
A. Liquor came from Mr. Wilbnm 's car.
page 94 ~ Q. Did anybody go out of that store with Mr.
Wilburn?
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A. Yes, sir, Mr. MooJ~e went on the outside with Mr. Wilburn.
Q. How long did he stay f
A. He came out for :Etbout ten minutes and cmne back in.
Q. What went on between them you don't know.
A. I don't know that.
Q. Did you see anybody else· go ont with Mr. Wilburn 7
A. I did see two moria fellows go out. I couldn't say what
they did.
Q. Did you see any sailors f
A. I seen two fellowe, go out with him.
Q. Mr. Wilburn is mistaken when he says didn't anybody
else go out there.
A. These two fellows did go out with him. They won't out
long before they came back inside.
Q. They came back with Mr. Wilburn?
A. Yes, sir.
Q. Who left first, Mr. Dick Hughes or Mr ..Wilburn?
A. Mr. Dick Hughes..
Q. Do you know any1;hing about the arrangements between
Mr. Wilburn and Mr. v\Tilson to drive to Lynchburg!
A. No, sir,. I don't.
Q. Don't know anything about that. And, as I understand,
after Mr. Wilson got back with Mr. Wilburn, Mr.
page 95 r Wilburn's car was parked up about in front of the
place.
·
A. No, sir, parked on the right-hand side, on the Lynchburg·
side.
Q. On the Lynchbnr~~ side up close to the highway, wasn't
iU
A. It was pretty good little ways off the highway.
Q. It wasn't parked around at the back of the building on
the side of the building·, was it?
.
A. Pretty good littlei ways from the highway.
Q.. Any lights on 1
A. Well, I don't remember whether any lights were on or
not.
Q.. You say Mr. Moore, before this liquor was taken out of
the car, gave you and ]!~ddie and Raymond Karns a quart of
Red Top?
~
A. Yes, sir, he did.
Q. A quart of Red 'l~op.
A. That's right.
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Q. Was that in some kind of container or taken out of a
kegf
A. It was taken out of the box.
Q. Taken out 0£ the box?
A. That's right.
.
Q. And all of you consumed that quart¥
A. Yes, sir, we did.
, Q. Had you had anything to drink before you
pag·e 96 r went to Mr. l\foore's that evening?
·
A. Well, I had had a little bit before I got there.
· Q. You had had something to drink before you went over
there. How long have you been drinking liquor?
A. Well, I have been drinking a pretty good little while.
Q. A pretty good little while. How much did you have
before you got to Mr. Moore's?
A. I didn't have too much that I couldn't handle it.
Q. You can handle right much Y
A. Oh, yes.·
Q. How long have you been able to handle liquor Y
A. Well, ever since I have been knowing about it, I reckon.
Q. Ever since you have been knowing about it.. Then a
quart of beer, a third of a quart of beer wouldn't bother you
at all, would hardly make you take notice?
A. It don't take effect on me that quick.
Q. Did you get any of the liquor that was being dispensed
there!
A. Yes, I did.
Q. You had some of that too f
A. I sure did.
Q. You went out with Mr. Moore to the back of the car and
you were feeling pretty good when you went out there, weren't
you?
page 97 r A. Well, I had had some but I won't feeling so
good either.
Q. Well, were you somewhat intoxicated f
A. Nor.
Q. You were not intoxicated? So, you say Mr. Moore took
the whiskey out of the car?
A. That's right, he did.
Q. And handed you a case Y
A. That's right, a full case.
Q. A full case. Now, let's see if I understand you correctly about that. That was a box in which the liquor came Y
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A. Yes; sir, it was in .two boxes and also two empty cases
left in the back of Mr. 1Nilburn's car.
·
Q. Let's get that straight Two empties were left in the
back of his car T
A. It certainly was.
Q. Two cases were ca.rried from the car down to Mr.
Moore's, at least two boxes i
A. That's right.
..
Q. Then there Were fijur boxes all told?
A. Two empty boxes :t know; setting; back against the bacl~
seat.
·
Q. Let's see now. 'llhe two bttkM y-tlu carded to Mr.
Moore's, whrtt becnttie of them?
page 98 r A. Well, ht, told me to take 'etl1 across the road
and burn 'em up. ! tdok 'em across the toad.
Q. That's where he burns hfa trash and. h.tbbish Y
A. Raymond Karns went ov~t with me. He burns his trash
over there, too.
Q. The two ctises yo·n attd Mr•. Moore took the liquot in
from the car tlo:wn to 1\fr. Moore's 11ouse; tho~e two cases
were car.-ried to these M.rrels and burned beside the road. trhe
barrels nre pretty close to the side of the road, are they!
A. Yes, sir.
·
Q. That left two cllsEis ih the car?
A. Two empty cases.
Q. Where were they left?
A. They were left where we got th~ whiskey from.
Q. Mr. Wilburn has said he didn't have bttt t\vo cases altogether.
A. It was hvo empty ·cases sitting in the back or his car.
Q. Twtl ettipties ii1 there, acctlrditig to yout· version.
A. "¥es, sir.
Q. Johh Henry, do :tou · ret11em.ber before this case was
tried in March I came 9ver there on the Old Rttstburg Road
to see you one evenini~ and in Mr. Moore's car with Mr.
Moore?
A~ Yeah.
page 99 r Q. Didn't you at that titne tell me you were not
at Mr. Moore's the night this is alleged to ha.ve
taken place?
.
A. I had been told not to tell you or Mr. Moore or anyone
else.
Q. What t am askh11~ j~ou ls, did you tell me at that time
you were not over there?
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A. Yesf I told you. I sure did.
Q. Didn't ydu. also .tell me thnt same evtming you didn't
know anything about this affair?
.
A. That's rig·htj I did, because I had been told not to tell
you. That's why I told you that.
_
Q. I want to ask you this: Do yott know :M:1-. C. E. Kidd?
A. Yes, I do.
Q. Where does he live?
.
A. Lives up at Lone Jack.
..
Q. Do you recall passing by Mt. Kidd's pltt~e oh the day
before this case was tried here on July the 26th?
A, Yeah.
Q. Do yon recall while y_ou were passing by his place stand;.
ing at or about in front his place ahd havihg a c(jtiversation
with him?
A. I didh 't stdp in front. l was 011 up the hill before you
go down: the hill.
Q. Somewhere in the vfoinity1 the general neighpage 100 ~ borhood.
A. He liv~s dowrt pretty ~lt>se to the i:qad in
the bottom. I WM coming; ttp from l\fr, Singleton's. He was
out in the field piowing corn. He left the horse and plow
and come o~t in the road wh~re I was said, '' Wh~re you going!" I said, "Probably gomg to help Mr. Jimmy Stevens
thresh wheat". He commenced talking to me~ "What you
going to do tomorrow f' ', and I say, '' I got to go down to the
trial". "What for?" I say~ "As a witness". That;s jtlst
what I said,
Q. That's all that took place between you ahd him?
A. All that took place.
.
Q. Didn't you tell him at that time that Joli wished you had
told the truth the first time?
A. I haven't told him anything.
.
Q. Didn't you also tell him you were drunk the night this
thing happened, you didn't know what weht on?
A. Nor, I haven't told him nothing.
Q. That's all that you told him. At the titne this whiskey
was removed, as you say, .from the clir of Mr. Wilburn, who
-was present?
. .
A. Well* Mr. Farrar and that lady and Raymond Karns
and Edward and myself.
.
Q. Mr. Farrar, a lady, Raymond and yourself.
A. Tlia.t 's right.

or

so
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Q. Did Mr. Moore make any effort or any atpage 101.~ tempt to hidn what he was. doing!
A. Nor, hei didn't.
Q. Didn't make any effort to hide it at all!
A. Didn't make any effort to hide it at all.
Q. Didn't ~ay, "Wait- until these people get out of the
way", or "Wait until these people go"Y
A. Nor, he didn't.
·
Q. Where was' Mr. Wilson at that time Y
A. Where was Mr. Wilson Y
Q. Where was Mr. Wilson at that time!
.A. Mr. Harvey Wilson f His car sitting on the upper
side.
Q. All right. Where was Mr. Wilson Y
A. Mr. Wilson out there in his car.
Q. Where was Mrs. Harvey Wilson at that timef
A. She was out there, too. .
Q. Was she in the cat, in the filling. station, on the drive·
way, or where was she?
A. I think she was in the car out there.
Q. You think she wae; in the car. In other words., then,
you are pretty certain both Mr. and Mrs. Wilson were in
their car at the time th,~ liquor, you said the liquor was removed from the ·car of Mr. Wilburn.
A. Yes, sir.
·
·
Q. Did yon hear Mr. Wilburn that night offer
page 102 ~ to sell liquor to anybody Y
A. Well, I tell you, I don't know. It was them
two fellows, they was talking to him. I couldn't say he
wanted to sell it.
Q. You said two were there dressed in citizens' clothes
that night Y Don't you remember testifying before one was
dressed in civilian clothes and the other dressed in sailor
uniform!
.A. I didn't tell you nary one was dressed in sailor uniform.
Two fellows there said they were sailors.
Q. And didn't you say before you believed you heard this
man Wilburn offer to s,ell liquor to those fellows T
. A. They were standing there talking and I couldn't say
exactly. I don't know if Mr. \Vilburn sold it to 'em or not.
Q. They were talking about the sale of it, though?
A. I heard one of 'em say, asked him did he want to sell
something. I never did hear Mr. Wilburn say anything.
Q. Did they go out right after that T
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A. They went out and they all came back in together.
Q. All right.

page 103

~

RE-DIRECT EXAl\IINATION.

By Mr. Thompson:
Q. vVhen they came back in, did they have any liquor?
A. Nor. Mr. Wilburn and the two fellows didn't have· no
liquor when they came back in.
Q. Now, tell the jury why you told Mr. Jester, when he
came out there to question you about this case, you didn't
know anything about it?
A. Well, when Mr. Jester came up there that evening, I
was at Mr. Vvells' store. He come up and asked me what did
I know about the case, what happened down to Mr. Moore's.
I told him I didn't know anything about it., because I had been
told not to tell ]\fr. Jester or any other one.
Q. Who had told you thaU Who had told you not to tell
Mr. Jester?
:A. Fellow at the Police Headquarters. Let's see who was
that fellow. I can't think what his name is. He did tell me.
Q. Was he 'the man that got a statement from you at Headquarters?
A. Yes, sir.
Q. He was an officer who had come and talked to you about
it and taken a statement?
A. Yes, sir.
Q. Told you not to talk about it to someone elseY
A. That's exactly why I told him what I did.·
page 104 ~ Q. Now, did you say that Mr. Kidd stopped
plowing?
·
A. Yeah.
Q. And came out to the road where you were?
A. Yes, sir, he did. I reckon he was about seven foot from
the road. I was coming on down the road. He stopped and
went out to the road and started talking to me.
Q. Have you seen Mr. Kidd at Mr. Moore's frequently?
Is he one of his customers?
A. He do go over there pretty often.
Q. He goes there. What did he say to you, tlohn Henry?
A. Well, he asked me when I was coming down,-When
he come out and I stopped, he asked me what was I going to
do. I said I might help Mr. Stevens thresh wheat. He say,
''What are you going to do tomorrow!", and I say, ''I got
to go to court. I am a witness". Then Mr. Kidd stood there
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a few minutes and all I said, he asked me,. he says;-·I can't
remember exactly what it was now. It was on a Wednesday
and I come to court on ~rhuri;;day. It was something else he
said. I can't think of ,vliat it was.
Q. Did you tell him anything like Mr. tTester asked you
_
about your being drunk 1
A. I didn't say anyth:lng like that to Mr. Kidd.
Q. ·what did he lmve to do with it anywajY
A. He didn't have nothing to do with it., as far as I know.
1

page 105
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R.E~CROSS EXAMINATION.

By Mr~ Jester:
. . ..
Q. Yo_u say there was some fellow at Police Headquarters
that te,>Jd you riot to te~l me an,ythingt
.
A. lle $aid not to tell you all anything about it.
Q. He didii 't mention iny name Y
·
A. He said it was th_e l~w:yers. .
Q. As a matter of fact, I wasn't even in the case at the
time you went to the Police .Headquarters.
.A.; He told ine not to foention it.
Q. Didil ;t y~u te§ltify doiin here at the first trial the man
told you at the Police Headqua:rters he was :Mr. Jimmy
Thompson?
_
A. I. understoo~ him.,--I am p1·~tty sure pe said that.
Q. Then wlien Mr. Th6inpsoil asked you about it, didn't you
say, ''You ain't the man''t
A. Well, I Gan't reµicm1ber~
,
.
Q. W:as he the gentleinan who _told you not to say anything-,
or wa~ it somebody else that told y~u that?
A. I doii 't believe it was hiin. I believe tl1e f ello"" was a
little bigger than he was.
Q. Before y_oµ knew l~e wasn't t)le man.
A. Nor, I didn't exactly know that either.
Witness stands aside~
page

iM

~

J. L. MiLES,
Sworn.

DiREcfT EXAMiN A.TION.
By .Mti T~oµipson:

.

Q. Mr. Miles, I belie·v-e you were called to investigate this
robbery' up at M1·. Moore's ~n Febr'imry 10th and 11th.
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A. Yes, sir.
Q. I wish you;d tell the jury in yo11r own way just exactly
your investigatidn revea'.led and what happened.
A. Sunday Iildtning, Februaty 11th of this year, I received
a call ftom Mr. Wilburn from the Old Fort. He told me that
this had happened itnd what he wanted. I went up to see
~t~ Wilb:Utlli He told ine what had happened~ We drove
back to Mr; Moote 's service station. which is about two miles
this side of the Old Fott on 501, und we drove up thete and
~xatnilied the ijar. First; we cdnk1n't find th~ switch keys.
T;he whiskey wa$ g·one aµtl two ~~tttms sit.ting in the back of
his cat with nothing in it. So, then we etarted knocking on
the doors, hollering and blowing the car horn; making all the
noise we could around there to wake Mr. Moore up. We
tl1011ght he was rn the house. ,ve kn:oeked on the doors and
fooled around thete. Finally we almost gave it up. J nst before we were fixing to l~~ve to go, Mr. Williams happened to
walk out to the cat and Mt. and l\fo·ore was in the car down
there. You couldn't see 'em until you got up neat the car
and looked o-ver in there. So, we oepned .the
page 107 }: door. Mr. Mdore got o:ut and I told him I wanted
to talk to him. I to'ld :Mr. Moote Mr. Wilbutn
had told ine he went to slet~p in his. cat; The eat was sitting
tight thete. He said he woke 11p this morning and he didn't
have any whiskey ot any money, that he 11ad about seven
hn-ndr·ed and fifty dollars in money and about a case and a
half of whiskey, and his switch keys wa.s gone. I asked Mt.
Moore did he know anything about it. ~e said, nor, he didn't
know a thing iri the wo.:r;ld abbut it A~d then I asked him
was this red Pl:511i1outh Sport Coupe;~I first aeked him what
time he cairie iri. He said he and his wife came in about six
o'clock. Well; I asked him was this car sitting there when
he come in. He said, nor, it wasn't there; the car wasn't there.
The cat was sitting in a p·osition yon 'd ahtldst have to pull
around it to get in .h.is driveway to where his car was sitting.
Then I called Mrs. Moore. I went dcrwn to tbe car and talked
to her, told bet Mr. Wilburn lost $t'5o~oo and a case and a
half of whiskey and switch keys. She said she didn't know
a thing in the world ab'out it. I asked her what time they
come in. , Sl1e said, "We come in about six o'clock". I asked
her wh!) was ddving when they came in and she said she
was driving. I asked her did she notice the red Plymouth
car, and she said, nor, it wasn't there when they came in.
what
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So, I asked them did they know who was around there last
night when they closed np, who was with Mr. Wilburn down
there. Marion told ·me that a boy by the name of
page 1()8 ~ Harvey Wil1~on and his wife and Mrs. Moore and
·Wilburn were all that was there. I went down
to Mr. Stone's house wl1ere Mr. and Mrs. Wilson was, drove
up in the yard and got out and started to knock on the door.
Harvey Wilson came to the upstairs window and hollered..
He and his wife were tbe1·e but everybody else had gone to
church. I told.-him I wanted to see him. He came on down
and I told him what Wilburn told me, that he had lost $750.00
and his whisJrny, aµd I told him Wilburn told me he left him
there around 3 :00 o'clock.
By Mr. Jester: This conversation he is· relating, that isn't
evidence as. far as Mr. Moore's is concerned. We object
to it.
By the Court: Get Mr. Harvey Wilson back up to the :filling station.
A. I t<?ld him my business. I told .him I wanted he and
his wife to go back to Marion's filling station. We went
back to Marion's fl.Hin~: station and we knocked on the door
and we hollered around there and we blew the car horn., even
blew his own car horn. There was a dog inside running from
the front door clean through the house to the back door, barking. We never could get nobody up. I reckon it was certainly twenty minutes. We aroused eve1·ybody else in the
neighborhood. Finally, I told Mr. Wilburn and
page 109 ~ Mr. Williams to come to Rustburg and get a. search
warrant, I was g·oing to see whether they was in
there or not. They come to Rustburg and got a search warrant. In the meantime, I still cavorted· around there a little
bit. So, when they got back with the search warrant, we
knocked some more on ·the door and we couldn't get anybody
up. Finally, Mr. Withers took his blackjack out and rapped
on t~e door pretty hard. When we were just about ready to
go in anyhow, Mrs. Moore came to the door and had on all
her clothes and her bat. I asked her was Marion there. She
said, yes. I told her I wanted to speak to Mr. Moore, so,
.in two or three or four minutes Mr. Moore came out. I says,
''Marion, Mr. and MrB. Wilson said they left this Wilburn
boy in his car asleep here around between 2 :30 and 3 :00
o'clock., and they say the car is in the same position it was
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when they left it here, micJ they tell me wasu 't anybody here
when they left hut you and your wife and "'Wilburn in the
car asleep.'' I says, '' This thing don't look very good to
me. Looks to me like somebody is lying about it". "Well",
he says, ''I don't know a thing in the world about it. I told
you all I know about it". So, I told them I was not satisfied
and I had got a search warrant, '' If you have got anything
locked up, you liad hotter unlock it or give me the keys",
and he give me the key to his house. We started on down
. and when we got four or five steps in the direction of the
house, he says, ''Sheriff, when you go in my house· you are ·
going to fincl a case of this whiskey but I bought
page 110 ~ it from Wilburn last night." I said, "Why in
the devil didn't you tell me that this morning?''
He said, ""'\Vell., all friends and I didn't want to get anybody
in trouble.'' I turned around to vVilburn and said, ' 'Did you
sell Marion a case of whiskey?" He said, "I haven't sold a
bottle of whiskey to nobody. I haven't offered to sell a bottle
to nobody", so Mrs. Moore about that time,--we was all there
tog·ether ,-sl1e says, '' Wilburn, you know that Marion gave
. you eighty bucks for that whiskey last night". Wilburn
says, "Well, I know he didn't give me eighty bucks for that
whiskey. I know I didn't sell any whiskey". So, I went on
in the house and on the left-hand front room going in, in a
little hall .on the left-hand side, the whiskey was sitting in
there on the floor loose. It wasn't in the carton and there was
seventeen bottles and a piece. I counted 'em. I said, ''Marion,
you told me you boug·ht a case of whiskey". I says, ''How
about this other six bottles here Y'' He never did explain ·that.
So, we got the whiskey and came on out and arrested him
and left him up there and come down here. He was to come
down and give bond that afternoon. He wanted to get his
sister to go on his bond. I told him to be down here by six
o'clock. I came by and g·ot the warrants from Mr .. Overbey
and told Mr. Overbey they were coming down there to give
bond. at six o'clock. He called me about seven and said they
hadn't been down yet. Mr. Withers and Mr. Wilpage 111 ~ Iiams went back and got him and he give bond
that night.
Q. Mr. Miles, do you have the whiskey you got out of Mr.
Moore's place Y
A. Yes, sir.
Q. Will you please show it to the jury Y
A. (Witness pulls boxes forward containing the whiskey.)
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By the Court: Put it oil the table.

A. (Witness places vrhislt~y on the table) It is all the
same kind, P. l\L and Blactk t.Jnbt!L
Q. Ho,v ina11y :fifths did you fh1d?
A. I found severtteei:L and a piece, sixteen and a piece.
Sixteen full oMs.
By the Court :

.
_
Q. How tna11y Pl 1vL 's did you :fintl? . _
A. Two~ four, ~ix, seven1 eight; eight P. M. and the rest

Sch~ttl~y.
Q~ !.11 right.

·

By Mr. Thompsbh t
.
Q. Now1 1\fr~ Mil~s~ liftei' yoti had made all this
page 112 ~ noise out thore and s~rtt doWrt here to get a search
warrtliit., firthlly gt}t a seareh ,vfirrtrnt; Mrs. Moore
came to th~ ~ooi·. "\Vas she, ti¥ Was she not; fully dressed?
A. Fully drMsed ant1 had on her hat.
Q~ Are you stti'e tliat Mr. MoBre E;aid he hatl botiglit a case .
of whiskey!
A. ~aid he bought a case.
Q. You asked him al@it the exti'a bbttles f
A. y EH~; sir.
Q. Did lie explain how lie got tliem?
A. Never did, no, sir.
Q. Now, Mt. Mile~;
);ou talk to John Henry Robinson
about this matter 7
A. Yes, sir.
Q. How lt1ng· aft~t thls robtJery was it you talked to John

~ud

Henry Robinson t
A. Oh, it was just a 1:Iay or two after that. I tlilnli it was on Tuesday after tliis happened on St1hday; ahd -I liav~ a
writt~n sta:temehtl prm~tically the sfune thing he. testified
here to ~odayl and I r1:ickort I am the one he _is referl·ing to
that told him not to tE1Il anybody anything else. I dld tell
him if ttnybody came to s~e liiin about the case; to tell 'em
he 'didn't know nothin:~- I had a perfect tight to tell him

that.

Q. Now, Mr. Miles, I show yon a photograph
page 113 ~ which has been labefod '' Commonwealth Exhibit
No. 1" and t.tsk you if you were ptesertt When that
pictui·e was thade.
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A. I was.t jes, sir.
_
Q. There is a cat sho'\vn in that picture. I will ask you
whether or ndt that car as shown in that photograph is in
approximately the same posititln that Mr. ·wnburn 's car -was
.gh the morning of February 11th.
A. It is as near as we could place it.
Q. .All right, sir. Now, I shi>w you another picture..:........:Wait
.a minute, I want to ask yon another qu_estion about that first
one. . Where do Mr. and Mrs. Moore live, Sheriff?
A,. Her~ (pointing to house shown on photograph)~ a little
cottage right here. I would say it is a four room cottage.
Q, Now, you have spoken of finding Mr. and Mrs, l\fo<Jtt!
in the car. Where was the car parked Y
A. The car was parked direc,tly behind this littl~ house.
· You couldn't see it from the front or from the highway and
the way he had to come in there was tight by this car and
right around to the back.
Q. Unhuh. Mr. Miles, did Mr, and Mrs~ Moote appear
at the time you waked them up in theit car to have been
.asleep?
A. No, sir, they didn't appear tb be asleep.
page 114 } Q. I show you another picture denominated
Commonwealth Exhibit No. 2'' and ask you if
that pictute represents tlie posit.i9n of Mr. Wilburn's oar on
February tl1e 11th, looking at it from a different position.
A. Y~s, sirf that is. That is almost identical as the oar
was Sunday morning when we arrived there. That is almost
in identically the same spot as it was the morning we atrived
there, February the 11th. It is the· same autotfiobile and the
same man drove it there when, the picture was made.
Q, I b~lieve Mr. and Mrs. Moore.both told you that inotning when they came there at six o'clock the oar wash 't theta.
A. Yes; sir~
Q. Did they also tell you whether or not it was there when
they left there around four o'clock in the morning I
A. Beg your pardon f
Q. Did they tell you whether or not the ~ilr was there when
they left going over to town about four o'clock f
A. Said it wasn't there.
Q ..Do you know where ]\fr. Wilb11i'i1 's keys were found 7
A. Yes, siri
Q~ Where?
A. Just behind the front seat. It is a little split place in
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the front seat right in the middle. His keys weredown under the seat. :M:r. Williams found 'em ..
I might explain this to the jury. They might not
understand these pictures. These cars a1·e sitting in the
same spot when both pictures :were made. The man took this
picture and the·picture shows the car was up that way farther.,.
but· it is sitting·in the same place. This one was made from.
down on the Rustbnrg .side, shooting up 501 in the direction
of Lynchburg..
,
Q.. What time did you first get to Mr. Moore's, :M:r. :Miles t
A. I arrived there around,-!t must have been rig·ht around
nine o'clock, probably .a little after. It was somewhere
around nine o'clock..
Q. Nine A. M.. .
A. Yes, sir.
Q. How far is it, Mr. Miles, from where :Mr. Moore's car
was parked to his bedroom or house where he lives Y
A. Well, I :haven't beEm in his bedroom.
Q. From the car to tbe bedroom or house where they livef
A. I'd say about fifty feet.
Q. Fifty feet.

page 115

~

By· the Court :
Q. How was the car e1itth1g, Sheriff¥ How was it headed f
A. Headed straight in directly behind this
page 116 ~ place that Eiays "Restaurant", headed!! I would
say, west o·r south.
·
Q. Who first saw the ·:M:oores in their cart
A., Mr. Williams.
·
Q. Did you see 'em in therP yourselff
A. While I was fooling around the house there Mr. Williams walked across to the car and said, '' Here they are in
the car." You couldn't see 'em where we was knocking· and
hollering.
...
Q. I want to know how the car was sitting wit.h rP.ference
to where you all were ]mocking.
A. Sitting about fifty feet back towards Rustburg.
Q. Was the car turm~d toward yon or was the back to vou f
A. Well, the back and side both was to me.
..
Q. Indicate there on .the picture.
A. The car was sitting right here (indicating on picture.·
He then places a book on the table and places a glass beside
the book).
Q. Headed which way!
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A. It would be south; woulcln 't it? Say this is the radiator
of the car. This is the way it was.
Q. Where is the cottage aiid ,vhere you all were knocking?
A. Knocking on the dodt right here. Lattice work all
aforirid this cottage but we got it open.
page 117 ~ Q. In other words, the car was about parallel,
almost parallel with the cottage and the front
was the furthest. point of the car from where you were knocking. Is that right 7
A. Yes.
Q. What khid of car was itt
A. It is a Ford car.
Q. Top on it?
A. Canvas top. It is a sport model.
Q. I see.
CROSS EXA!HNATION.

By ~fr. Jester:
Q. Mr. Miles, I understand you got to Mr. Moore's around
nine o'clock. Appfoxiniately how long did you stay!
A. I would state we stayed there thirty minutes the first
trip.
Q. And before you left did you tell Mr. Moore you were
coming back or would see him later during the day?
A. Yes; sir, I asked Mr. Moore was he going away anywhere and he said, nor. I said, "I'll probably want to see
you some more''.
Q. Then you left and from there went to Mr. Wilson's!
A. Yes, sir.
Q. What is the distance from Mr. Moore's to
page 118 ~ Mr. Wilson'st
A. Well, it would be merely a guess. I would
say about s~ miles.
Q. What is the distance from here td Mr. Moore's?
A. I don't know but I ought to have measured it.
Q. What is the distance froiri here to Possum Creek?
A. Well, I would say about fbur_miles~
Q; Mr. Moore's is beyond Possum Creek!
A. Yes, sir, about a mile.
Q. What i's the distance from here to Mr. "Wilson's!
A. Probably two or two atid a half miles.
Q. Did you guess at that two or two and a half miles?
A. I am guessing· this time, too.
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Q. In other words., you don't know~
A. No., sir.
. .·
Q. After you left Mr. '\Vilson 's, 'about what time of day
was it you got back to Mr. Moo1~e's the second .time? ·
A. I would say I got l1ack there between ten-thirty and
eleven o'clock.
.
..
Q. You were gone, guessing aga!n, at least an hour to an
hour and a half. .Is th3:t right Y. .
A. I couldn't have be·en gone that long, because I di.dn 't
stay up there over ten minutes. I don't think it would take
me over ten minutes to drive each wav. I don't think I was
g·one over 30 minutes, maybe three-qua!ters of an hour..
.
Q. Mr. Miles, does this refresh -your me~oryt
page 119 r Don't you :remember testifying the first time it
was at least an hour to an hour and a half7
A. I don't see how it took me that long. I didn't stay
there certainly over ten minut~s. ~s· so·on as I found out
what I wanted, I told 'em to follow me and I turned around
and went back to Marion's place. It couldn't have been over
three-qu_arters of an hour.
,
Q.· That's forty.4ive minutes. Now, the.. time that you sa~
Mr. and Mrs. Mqore in the car, in whatfposition wer.e they? :
A. Well,· they were slumped down in the car.
Q. In other wo~ds, they were leaning forward, is tlu~.t correct?
~
·
A. That's what I would state, yes., sir, kind of down like
this .in the car (illµstrating by leaning over). 1 ·
Q. Did they have their heads under the dashboard 7
A. ,I ,don't know that they had their ;heads und~r. the dashboard. I can't sav which way they were in the car. I know
they were out of sight.
Q. Before you testified. they were -leaning forward.
A. I still think they were leaning forward.
Q. You still think so but yon can't tell us just how far
down they were, can't tell whether they had their heads un-'
der the dashboard.
page 120 } A. I don't think they had their heads under the
dashboard to get out of sight.
Q. Will you please tell us the character of equipment there
is in the front of that car between the clash and the front
seat¥
- ;.: :
A. Between the dash and front s~at?
Q. Yes, sir.
. .. ,.. , .
A. Well, I don't know. I don't think there is anyt~~rig
!
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except the .g.ear shift. That is rigl1t in' the midcUe of the car
and ·the ·brakes over on the left.
·
. ·.
·Q.. Have you examined it 1
A. No, sir, just a guess.
Q. That is a guess. toot
(_A. Yes, sir.. ~.
Q. What is the height of :M:r. Moore?
·A.. I believe you have just :readiit out. the boo;It t~~1·e.. It
would be a g~uess.. ·
.
Q. You're on the witnes-s stand.
.A.. I'd ·say five feet ten.
Q. What would you say his weight is,
A. Around two hundred pounds.
'Q. What would you say Mrs. Moore's heig·ht i.s!
A. A.round five feet six.
Q. What wonld·:you say l1er weight isf
A. About ~ ·hundred and fifty pounds.
Witness stands aside.
page 121}
'.·
.
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DIR~CT EXA~INATION.

.

'

By Mr. Thompson:
· Q. Mr. ·Williams, I believe you ·were with the Sheriff on
the 11th of February when you investigated the stealing of
this whiskey Up at Mr: Moore~s.
· A. Yes, sir.
·
·
. Q. Just tell the jury what you recall about the situation.
A. Well, that morning, Sunday morning, Mr. Miles called
me and told me to come by and pick him up, he was going up
to the Old Fort. Vle went up there and there he picked up
· Mr. Wilburn. We went back to Mr. Moore's and there we
tried to awaken Mr. Moore. "'\Ve knocked· at the door and the
filling station and blew the horn and one thfng and another.
and tried to awaken him, and :finally 'I looked over in the car
and• walked over there and they· were sit.ting in the car there
behind the service station. ·
·, Q. What was their position in the car?
A. When I walked up to the car., as near as I co-q.ld detect,
their position was Mr. 1\f.oore was on the right side a11:d Mrs.
~oore on the left. ·He· was ~own in the car in a position o~
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this kind (leans back~ards) .. When I knocked on the glass,
he raised up.
Q. Did either Mr.. or Mrs. Mo.ore appear to have been
asleep!
A. Not to me they didn't.
page 122} Q. All right, sir, after you waked 'em up what
. .took place!
.
A. Mr. Miles asked Mr. Moore about this whiskey and the
things that' bad been stolen from Mr. Wilburn~ He said he
knew nothing of it. I was around in front with Mr. :hf.9ore
and Mr. Wilburn and then be went back to the car where·
Mrs. Moore was at. "What he asked her I don't know. I
wasn't present.
Q. What did Mr. Moore say1
A. He said he knew nothing about the whiskey or money
either one. Then thev said this Mr. Wilson lived down here
at Mr. Stone's. We got in the car and come up to 1\i!r. Paul
Stone's place and Mr. "Wilson and Mrs. ·wilson were there ..
We asked them were they present up at Mr. Moore's that
night. They said they were, and Mr. Miles told them be
wanted them to go bac1r to Moore brothers with him. We
went straight on back to Moore Brothers. They came in behind us.
Q. How long was it froin the time you left Mr. Moore's
g·oing to Mr. Stone's where Mr. Wilson was living until you
got back there, approximately!
A. Oli, approximately forty minutes or an liour, or something like that.
Q. Forty minutes or 2.n ho1.1r~ When you got back up there
with Mr. and Mrs. Wilson, where was Mr. Moore!
. A; Mr. :Moore was apparently in the house. I
page 123 } don't know~ That is where he was finally.
Q; Tell ns what bapp('iled.
A. We got back there and we knocked at the· door, the
front door and back door~ We shook the fence "and blew the
born and the dog inside, of thij house went first to the front
door a,nd then to the hack door, barking and raising sa1id.
We never did· awaken :•em~ Mr. Miles said; ''1\fr. Wilbhrnt
you go back to Rustbur1J and get a search warrant''. I came
back here and we got the search warrant. I picked up Mr.
·withers and took him back with tis.;
Q. Mr. n~ S. Withers.'1
A. We got back and hammered on the door a while longer.
Mr. Withers had his blackjack, a short stick, and he took
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that out and hamm~red on the door with it, and they :finally
came to the door, Mrs. Moore came.
Q. Well, was Mrs. Moore fully dressed or not 1
A, She wa&;.
Q. Did sbo have her hat on?
A. I don't remember about the hat but I know sbe was
fully dressed.
· Q.· Tell us what took place then.
A. Well, Mr. Miles asked Mrs. Moore was l\{r. Moore there.
She said yes. Hc,3 siiid, "I want to see him'-'. We walked
on back to the tanks. Thev came on back out in front of the
filling station there. He asked him again about the whiskey
and Mr. Wilson and Mrs. Wilson said they were
page 124 ~ there and left Mr. Wilburn there wh~n they left.
I{e says, "I don't know &.nytbing abo"Qt it''· lie
says, '' Marion, I have a search warrant, If yo-q have got
anything locked -qp, givij me th~ keys or unloc~ 'ew for me,
either one, l ~m going in." Then we started off toward~
the house and Mr. Moore says, "·Mr~ Miles, you'll :find a case
of whiskey I bought from Mr, Wilburn.''
Q. Fiud a case of whiskey 1 Was Mr. Wilburn present
when that stat()ment was made?
A. Yes, sir.
Q. What did h~ aay abQl1t it?
.
A. '' :Marion,, you know you never bought any whis){Qy f rQm
me".
Q. Did Mr. Moore tell you what
paid for thf;3 whiskey·?
A. Mrs. Moore spoke up and said, "Wjlbu:rn, you know
Marion gave you aighty bucks for that whiskey"~
Q. What did Mr. Wilburn say to that?
A.. I don't reme:rnber~
Q. All right, Now, did you ilnd the whislrnyY
A. Yes, sir, we went in t'be hons~ and in therij w&a. t'1'.f:3lve
:fifths of P. M. and a~ fifths of thi& :BlMlt Label ~nd a piece,
Sche~ey, I believe it was.
·
Q. Twelve fifths of whaU
page 125 ~ A. P. M.
. Q, Anci" how many Sohe!lleyt
A. Nor, four fifths and a piece of Schenley.
Q. Four and a piece f
A. Sixteen and a piece altogether. Here's a full case and
five over.
Q. All right, sir. Witness with yo1.1, g<mtlemen.

he
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CROSS EXAMINATION.
By Mr. Overbey:
Q. Well, after the Sheriff told him be bad a search warrant, he showed him the whiskey~ didn't he, and told him
where it wast
A. No, he didn't show it to him.
Q. The Sheriff looked for it and found it where Y
A. Found it in one of the front rooms.
Q. On the left-hand side going in 1 Was the door shut or
noU
A. It was not.
Q. Where was the whiskey, on the floor?
A. On the ·floor.
Q. Right in full· view of everybody. Well, did you hear
Moore tell the Sheriff when vou and several others were
around there, after the Sheriff had asked him why didn't
he say -something about it before, that they were all friends
and he didn't care to have any trouble?
page 126 ~ A. Yes, I l1eard that.
Q. In othor words, after he had to tell him
about it, he showed no bones about it? He told him where it
was and gave him the knys, is that iU
A. "You'll find a caso of whiskey in there I bought from
Mr. Wilburn''.
Q. Now, did I understand you to say Moore did not tell
the Sheriff where it was ·r
A. Not that I remember.
Q. Not that you remHmber, but you couldn't say otherwise.
A. He told him he had a search warrant,, "If you have
got the loor locked,. give me the keys, or I'm going to break
in''. He said, '' When you go in there you '11 find a case of
whiskey that I bought from Mr. Wilburn".
Q. Well, how far is it from Moore's :fil1ing station to Mr.
Stone's residence?
A. Between twelve and thirteen miles.
Q. Do you have to come around by Rust burg to get there Y
A. You can come that way.
Q. Did you do that T
A. I did.
Q. You did. Between twelve and thirteen miles?
A. Twelve and thirteen miles.
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Q. How long do you think it was from the t4De
the Sheriff left Moore's to go to Stone's and the
time he returned¥ About how much time elapsed f
A. Between forty minutes and an hour.
Q. Between forty minutes and an hour. All right. Did
you hear the Sheriff tell Mr. Moore he was eoming backt
A. I heard him ask Mr. Moore was be going anywhere
that day. He said, nor. He said, "I'll probably want to see
you again today.''
Q. All right. There's been something 'Said about the eas_es
from which the liquor was taken. How many cases did you
see there in the car or out of the c.ar f
A. Two.
Q. Never did see but two f
A. That's right.
Q. Where were they t
A. In the back of Mr. Wilburn's car.
Q. In the back of Wilburn's car and no cases were where
the whiskey was in the parlor of l\{oore's house.
A. I didn't see any.

RE-DIRECT EXAlfINATION.
By Mr. Thompson: .
Q. Mr. Williams, you spoke of the dog barking in Mr.
Moore's apartment there. Was this dog barking
page 128 } the first time you and the Sheriff went back with
1\tir. and Mrs. ,vilson t
By Mr. Overbey: I object to that question because it is not
proper. It has nothing to do with any dog in there or whether
he barked or why or what not, and it is just gumming up the
record.
·
By Mr. Thompson: If Your Honor please, I anticipate that
Mrs. Moore will testify the dog was in there barking. I want
to show by the witness the dog was barking the first time they
were there as well as tl1e last time. I think it is very material.
By Mr. Overbey~ Suppose it was. \Vhat's that got to do
with it?
By the Court: I think it is relevant for the purpose of
showing whether they were asleep. .l\. noise is a noise. The
evidence is t.hey made a noise the first time they went there.
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By Mr, TlWJnP$OJl;

·Q1 1U1SW(3r the q-qestion.
A. Yes,. sir.

page 129 }

By JM:r~ Ov~:rbey: I ~~e.~pt to tbe n,ling of the

C<>-urt.

By Mr" T~omp~on~
Q. You spoke of Mr. and Mrs. Moore being i:n a reclin.ing
position <;u; dow:u in the1 Q~r. Werf,\ tbe.y apparently in a
conuortable poaitiQP. s1,1ch as p~ople would sleep in!
A. No., sir.

RE-CR08S ~~1\.)UNATIOM.
By Mr. Overbey:
Q. Could you see )1:r. and

M:ra . Moore from the rear of
the c~r1
A. I wasn't facing the rea,:r. I w~s on tb.e side.
Q. Or from the side!
A. I couldn't see them from where I was.
Q. You did see hijr in the Qar !
A. After I walked up c:loser to it.
Q. What was her position in the car with re,spect to the
ste~ring whee.11
A. Mr. Moore w;ur sit'~ing by the gla.sa ~nd he was down
in the car in this positio:n (leq.ns baGkw1;trdEJ), and I knocked
on the glass. Then he raised 1,1p.. "'Whan he :rnised up, Mrs.
Moore raised up.
Q. Wherij did she rise from?
A~ From over undar tbe steerh1g wh~el QJ,' &ide. Qf it.
Q. U;nless ah~ bad be~p. 1,md~i· the steering
page 130 ~ wheel, she couldn't rise from under it, could she Y
A. She co:me up froui 1,1nde.r there when l hit
~>n tlia gluas.
Q, Peopl~ slE:ep in strange position~ som.etimes. They 'II
ij}~ep Qll thijh.t

ear ~qmeticne~, won't they Y

A. (Witness does not answer.)

RE-DIRECT EXAMINATION.

By Mr. Thompso~:

Q, One other que&tiQn., Wh~t is the,.......-Were the windows
of the car up Y
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Raymond Kanis.
A. Yes, sir.
Q. When you got to Mr. Wilson's place., how far were you

from the house when you called them?
By Mr. Overbey: I object to that question. You can't connect what Wilson would dot or A, B, C or D might not do.
By the Coutt: What is the question nowt
By Mr. Thompson: If Your Honor please, I am just comparing how quickly they could arouse Wilson compared to the
time they took........
page 131 ~ By the Court: Ask how long was it before they
aroused him.
By Mr. Th<>mpson i

Q. How long did it take you to .get him to the window Y
A. It wasn't any time. He apparently heard the car when

we drove up.
By Mr. Overbey:
Q. How do you know whether he was asleep or not?
A. I don't know whether he was asleep or not.
Witness stands aside.
RAYMOND KARNS,
Sworn.
DIRECT EXAMINATION.

By Mr. Thompson:
Q. Your name is Raymond Karns V
A. Yes, sir.
.
Q. Raymond, have you ever worked at Mr.. Moore's service
station?
.A.. Yes, sir.
Q. Were you working there on the night of February 10th
and 11th of this year?
A. Yes, sir.
Q. You were there that night when Mt. Wilpage 132 ~ burn came upt
A. Yes, sir, I was.
Q. Unhuh. Did you see either Mr. Mpore or John Henry
Robinson, or both of them, take any whiskey out of Mr. Wilburn's car?
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Raymond Karns.
A. Yes, sir, I seen Mr. Moore hand John Henry some whiskey.
.
Q. You tell the jury and court how you happened to see it
and where you were when you saw it, etc.
A. I was standing ne]:t to the car.
Q. All right. Now, I show you a picture which has been
denominated ''Commonwealth Exhibit No. 1'' and will ask
you to indicate to the jury on that picture just where you
were.
A. I was right along there (indicates point on the picture).
Q. You were at the edige of the building there Y
A. Yes, sir.
Q. Where was John Henry and Mr. Moore?
A. They were right there. Mr. Moore was right there and
John Henry right there (indicating on picture).
Q. All right. Who took the whiskey from the car Y
A. Mr. Moore.
Q. Who carried it down to the building?
A. Mr. Moore took a case and John Henry took
page 133 } a case.
Q. Where did they take it f
A. Down to Mr. Moorc~'s house, right down there.
Q. Their living quarturs? Now, did Mr. Moore say anything to you about that 1
.
A. No, sir.
Q. Did you hear any c:onversation between Mr. Moore and
John Henry with reference to John Henry having that whis~
keyf
A. I heard him say he had a job for him to do.
Q. Mr. Moore said nothing to you about what to do?
A. Told us to stay around in the back. We didn't.
Q. Who is "we"?
A. Me and Eddie.
Q. Who is Eddie?
A. Eddie Robinson.
Q. Is he any kin to John Henry?
A. Yes, sir, brother.
Q. I believe you say you were working there that night.
A. Yes, sir.
Q. Did Mr. Moore give~ you any whiskey there that nightY
.
A. Yes, sir.
Q. Did he give you any beer!
A. Yes, sir.
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Q. Now, what time was it that you saw this
page 134} whiskey taken out of that car7
_
A. I said around between one-thirty and two
o'clock.
Q. Between one-thirty and two o'clock. Did you have a
watch?
A. No, sir.
Q. Your time is purely an estimate 1
A. As well as I remember.
Q. All right. Do you know whether it was before or after
Mr. Wilburn had been over to Lynchburg, or do you know
when he wenU
A. After he had went over to Lynchburg.
Q. After he had been over there. Where was Mr. Wilburn
at the time this whiskey was taken out the back of his car!
A. He was in the car.
Q. He was in the car. Did you see him in there f
A. Yes, sir.
Q. You know he was in there.
A. Yes, sir.
Q. All right, sir. Now, how-long after this whiskey was
removed before you left the place 7
A. Well, I'd say about four o'clock.
Q. You left there about four o'clock?
A. Yes, sir.
Q. At the time you left who was there?
A. Mr. Moore, Eddie, John Henry, and Mr. Wilburn, Mr.
Farrar, and Mr. Wilson.
page 135 } Q. All right, now, where was Mr. Wilson's car
and where was Mr. Wilson at the time that this
liquor was beinp: removed 7
A. He was in his car.
Q. In his car. Where was Mrs. Wilson T
A. In her car.
Q. Which way was :M:r. and Mrs. Wilson's car facing?
A. Toward Rustburg.
.
Q. Toward Rustburg. Will you please take that '' Commonwealth Exhibit No. 2'' and tell the jury where Mr. Moo.re's
car was at that time7
A.. Mr. Moore's was sitting in between Mr. Wilburn's and
Mr. Wilson's.
·
Q. With reference to the tanks and filling station where
was it?
A. Between the tanks and the filling· station.
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Ra,ymonit Karns.
Q~ Between the tanks and the filling station. Where was
Mr. Farrar!
A. He was standing behind Mr. Moore's car.
Q. Unhuh. Was Mr. Moore's car between Mr. Wilson's car
and Mr. Wilburn's ca:r 7
A. Yes, sir.
:
Q. Witness ~ith you, gentlemen.
page 136}

CROSS EXAMINATION.

By ::M:r. Jester :
Q. Whereabouts do y,ou live f
A. Behind Mr. Moore's on the Old Rustburg Road.
Q. Behind Mr. Moore's on the Old Rustburg Road .. What
is the approximate dista:oce from the Old Rustburg Road over
to Mr. Moore's place!
A. Well, I'd say,--I clon't know exactly how far it was.
Q. Can you guess itf
A. About like out yonder, a little farther than out to the
road.
Q. Is there anything loetween your place and Mr. Moore's
to keep you from seeinig around the back of his place over
there!
A. No,. sir, except a fe,"1v trees..
Q. In other words, if M:r. Moore's car should be parked in
the rear of his filling S1jation or in the rear of the building
shown in "Commonwealth Exhibit No. 1", could you see the
car out there in the backt
A. Yes, sir, I could.
Q.. Could you see it 1'ery plainly f Anybody living along
the road could see it!
·
A. Yes, sir.
Q. He has no building of any kind immediately behind
there?
A. Nothing but John Henry's house.
page 137 } Q. I am speaking about Mr. Moore doesn't
have any building immediately in the real' of his
filling station building, does he i
A. No, sir.
Q. Now, you say you went there to work for him tha.t day?
A. Yes, sir.
Q. What time did you goY
.A. I was over there up until about four o'clock; went home
and eat and then come ·back about six.
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Raymond Karns.
Q. You were up there from a_bout four o 'cloak. About whu t
hour of the day or nig·ht of February 10th or 11th did you
start to work for Mr. Mooref ·
A, I started _that morning and quit about four o 'ciock and
went home and eat supper.
_.
·
Q. What time that morning did you start?
A. About 10 130 or 11 :00.
Q. On the morning of February tenth and worked until fortr
o;ciock ancl then you went home for supper.
A. Yes, sir.
Q. What time ~id John Henry come to work?
A. He came,.:...::...I don't know. I think he came to wor}r that
evening some time.
_
Q. You don't remember what time he came 7
A. No, sir,
_.
_
page 138 ~ Q. What were you doing during the course of
ilied~?
_
A. Helping· out at the bottle house and washing dishes and
things.
_
_
.
.
Q. Washing dishes. DGes he always have that place open
during· the daytime 1
A. Sometimes he does.
Q. He has _practically no patronage, does he, during the
daytime, hardly any people go there Y
_
A. Yes, ~ir,. they come _off and on all day.
Q. You don't work for hi~ reg~larly, do you¥
A. No, sir, I didn't work for him regular.
Q. Isn't it true you were not even working for him that
dayY
A. Yes, sir, I was.
_
Q. What time were you suppGsed to go to worlt and what
time?
A. Didn't have no regular hours.
Q. How much did he have to pay yGu?
A. Anything he wanted to,
Q. How much did he actually pay you i
A. Fifty c~nts for that nighta _
Q. What did he. give you. tha.t .d~yf _
A. That was the whol~ business.
page 139 ~
Q. Don't you, _remember testifying dowh here
last time you didn't know what he paid you 7
.A. Yes.
Q. rhat's what you said before?
A. Yes, sir.

102

Supreme Co-urt of Appeals of Virginia

Raymond Karns.
Q YOU found out sine.a he paid you 50c. How did you find
it out?
A. I didn't remember that day.
Q. ·You do remember that today but that was nearer to the
.
time .you worked than this is.
A. I couldn't think about it.
Q. Couldn't think about it then. Now, as I understand, you
think this whiskey was faken out of the rear of Mr. Wilburn's
car between one-thirty ilnd two o'clock.
A. As well as I can rEmember.
Q. As well as you can tell. Who was present at the time?
A. John Henry, Eddie, ,Mr. Farrar and Mr. Wilburn.
Q. Who is Mr. Farrar?
A. I don't know him.
Q Do you mean l\fr. ~Tohn Farrar T
A. Yes, sir.
Q. And who else T
A. And Mr. Wilburn and Mrs. Wilson -and Mr. Wilson.
Q. l\fr. and Mrs. Wilson were present toof
page 140 r A. They were up there in their car.
Q. They were up there in their car. Was tl1e
car of Mr. Wilburn parked about where it is shown in this
photograph designated "Commonwealth Exhibit No. 2" Y
A. Yes, sir, it was.
Q. In other words, it wasn't all the way up to the building
on the line with the building if the building had been extended.
A. Sitting just exactly, maybe just a little further.
Q. Towards the road, or up this way Y
A. Little bit further towards the building.
Q. You have indicated on '' Commonwealth Exhibit No. 1 ''
where you were standin~~ at the time the whiskey was taken
from that car.
A. I was standing· right there (indicating on picture).
Q. That is the corner of Mr. Moore's building?
A. Yes, sir.
Q. John Henry has testified you were at this corner, you
were at the corner right around here where this restroom is.
A. Yes, sir, I was right here.
Q. John Henry is wrong about that?
A. He won't paying no attention to where I was at.
Q. Did Mr. Moore see you out there?
.A. I don't see nothing to keep him from seeing
page 141 r me.
Q. Nothin~: to keep him from seeing you?
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Raymond Karns .
.A. No, sir.
Q. Did he have any lights on?
A. Yes, sir, I think he did.
.
Q.. He had lights on. In other words, there were lights on
and it was being done. in your presence.
A. One on in the back.
Q. And any on in the front!
·.A. No, sir, not that I remember.
Q. Didn·'t you testify there was a light on in front f
A. No, sir, I don't think so.
Q. Didn't you testify the first time there were no lights in
the front but a light on in the back t ·
·
A. One at the back.
. Q. That is what you testified to the first time. The second
time didn't you testify it was a light on in front?
A. I don't think so. I might of have.
· Q. You don't know what you said?
A. No, sir.
Q. Now, you say. a light was on in the back, anyway, light
enough for you to be able to see what was going on.
A. Well, nothing but that in the back.
.
Q. Yon could see what was going on, taking
page 142 } place?
A. Yes, sir, I could see.
Q. In other words, you could see and the other people you
mentioned could see.
A. All except Mrs. Wilson and them. I don't know whether
they seen or not. Mr. Wilson, they was in their car.
Q. What was the approximate distance, how far were you
from Mr. Moore at the time this liquor was being taken out
of the car?
A. I was standing at the corner of the building.
Q. How far was the car from you?
A. About ten feet, as well as I can measure by guess.
Q. Ten feet from you he was taking liquor out of the car.
You say Eddie and John Henry were there and Wilburn was
in the car, Mr. and Mrs. Wilson were there in their car and
lfr. John Farrar was there too.
A. Yes, sir.
·Q. Any lady there with Mr. Farrar?
A. She was in Mr. Moore's car in the back.
Q. She was there too! In other words, everybody was there
pretty close by.
A. Yes, sir.
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Ra.ymoha Karrie.
page 143 ~

Q. This man was taking liquor out uf the man's
car with everybotly close by•
..A.. Yes, sir.
·
.
Q. Was he .ma:(mlg any effort to pide what he was doing 7
A. He didn't·leave it un the outside.
Q. Didn't leave it on the outside. Were they tiptoeing
around there f
..A.. No, sir.
Q. Weren't tiptoeing t All that stuff is whttt1 crushed
stonef
A, Gravel:
Q. Weren't whispering', were tliey 7
..A.. No, sir.
Q, Talking so you could hear the:tn f .
..A.. Yes; sir.
Q. The whole thing wiis being done in your presence .and
hearing!
..A.. Yes, sir.
Q. Now; did I ufiderst,and that Mr~ Moore took th~ liquor
out of the cad
..A.. Yes, sir.
.
Q. John Uehry 0arried one box down to Mr. Moore's house Y
..A.. 1:es, sir.
·
Q. And ~fr·. Moore carried the other? Now,
page 144 ~ after tltose boxes were carried duwn there; what
became of the boxes?
. A, He give 'em to me and John Heiity afid told us to burn
'em up ..
Q. :Qid yob burn 'em Y

A, Xes, sh'&

Q. Whereabouts did you burn them?
A. Over actoss the Mad.
Q. If you had burned t:t10se·bgxes 1 would that tttb.ch of them
be left (pointing to the l>0xes the whiskey is in) Y
A. W e.llt I don't kfiow. I burn sum~ h{J said tlisy eotne in.
Q. l)_id y~u burn 'em upY
4,. Yes, sir.
Q. You don't see any :;corehed spots un th1:1~a1
A. They ain't the same ones I burnt up.
Q. He has across the· road opposite f tom his p1ace c,ertain
metal barrels that be uses as a kind of b11rni11g place for his
tra~4 and everything and has had 'em ewer theh3 n long time;
nothing unu~ua1 for trash and rubbish or anytl1irt~ ffd:tn the
place of busmess over there to be burned.
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Raymond Karns.
A. No, sir.
Q. How many drinks had you had that night
before you went over to Mr. Moore'sY
A. Before I went over there 1 I didn't have nothing before
I went over there.
Q. Didn't have any before you went over there. How much
did you drink after you g;ot over there?
A. Drinked a paper cup and a half of whiskey and helped
drink a quart of beer and took another drink out of a fifth
bottle.
Q. You had a cup and a half of whiskey..
A. Mixed up. It was mixed up with Coca-Cola.
Q. Mixed up with Coca-Cola. What size cup was that?
A. Paper cup about that tall.
Q. Those long cup.s Y
A. Small at the bottom and come on up ..
Q. Started at zero and worked up to fairly good size.
A. About that big at the top.
Q. You took a cup and a half of that and you had part of a
quart· of beer.
A. Yes, sir.
Q. Then you had a drink out of a fifth of liquor.
· A. "Y'es, sir.
·
page 146 ~ Q. How much is your capacity?
},i. What you mean f
Q. How much liquor can you hold T
A. I don't know.
Q. Have you been drinking liquor before Y
A. Yes, sir.
Q. How long?
A. I don't know.
Q. You don't know how long you have been drinking?
A. No, sir.
Q. Can't guess on 'that.
A. Well, I never drink much, not enough to hurt nobody.
Q. I am not speaking about hurting anybody.
A. I don't drink enough to hurt myself.
\ Q How long have you been drinking t
A. I'd say two years.
Q. About two years.

page 145

~

RE-DIRECT EXAMINATION.
By Mr. Thompson:
Q. When Mr. Moore told you and Eddie to go back behind
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Mrs. Louise Wilson.
the building, did you go back there?
pag·e 147

~

By Mr. Oirerbey: That is not a proper question. ·

By Mr. Thompson:
Q. Did you and Ecldfo go back behind the building· t
A.· No, sir.
Q. Did Mr. Moore know you didn't go back there?
A. Yes, sir.
Witness stands aside.
MRS. LOUISE WILSON,
Sworn.
DIREC~r EXAMINATION.
By Mr. Thompson:
Q. Mrs. Wilson, I beli,eve you are the wife of Harvey ""\i\Tilson.
.
· A. That's right.
Q. Were you present with him up at Mr. Moore's filling
station on the night of February 10th and 11th?
·
A. I was.
Q. Please state whether or not you were there when Mr.
0. C. Wilburn came in.
A. Yes, I was.
page 148 ~ Q. Now, w:ben you and your husband left there
that night, M:rs. ·wnson, where was Mr. Wilburn t
A. Mr. Wilburn was in his car.
Q. In his car and whe:re was his car parked?
A. It was parked there.
Q. I show you '' Commonwealth Exhioit No. 1 '' and '' Commonwealth Exhibit No. ~:" and ask you to look at those pictures and tell the jury, if you can, approximately where Mr.
Wilburn's car was when you all left.
A. This is approximately where it was when we left (iitdicating on picture).
Q. In picture No. 21 Prior to the time that you left there,
where was your car parked?
A. Before we left at all?
·Q. I mean before you left to go home that night.
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Ed.die Robinson.

A. We,-It was approximately along here. I couldn't say
exactly, approximately here (indicating on picture).
Q. All right. Which way was your car facing?
A. Well, it was facing towards Rustburg, slightly in that
direction.
Q. Slightly back towards the bank?
A. Slightly back towards the service station.
Q. Where was Mr. Moore's car, do you recall T
A. I don't remember.
Q. You don't remember. Mrs. Wilson, did you
page 149} go back up there the next morning with your husband and Mr. Miles?
A. I did.
Q. And Mr. Miles and Mr. Williams. W~re you there when
they tried to arouse Mr. and Mrs. Moore?
A. I was there the second time. I suppose it was the second
time.
Q. The time you got there what effort was m11de by the
Deputies and Sheriff to arouse Mr. Moore?
A. He knocked on the door and called and called him.
Q. Did they arouse Mr. and Mrs. Moore?
A. He finally succeeded in arousing them.
Q. Did he succeed in arousing them before he got a search
warrant?
A. No.
Q. Had to come to Rustburg and get a search warrant first t
A. 1· believe that is true.
Q. I think that is all.
No questions by counsel for defense.
Witness stands aside.
page 150}

EDDIE ROBINSON,
Sworn.

DIRECT EXAMINATION.
By Mr. Thompson:
Q. Your name Eddie Robinson?
A. Yes, sir.
Q. Where do you live, Eddie V
A. Right back of Mr. Moore's.
Q. You work for Mr. Moore!
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ErU,ie Robinsoti .
A~ Yest sir. .
Q. Vyork for him naw'r
A. Sometimes.
Q. Were you out thero on the night of February 10th and
11th when Mr. Wilburn was there and some liquor was taken
out of his car?
A. I were there.
Q. Did yon see who took it out of the carT
A. Didn't see when he took it out of the car.
Q. Did yon see anybody take it out of his car?
A. No.·
Q. Y oi.i ·didn't see anyl,ody take it out Y
.A. He was in there. Mr. Wilburn was in there.
Q. Mr. Wilburn was in his car? I ask you did yon or did
you not see Mr. Moore and John Henry take some liquor out
of the back of Mr. Wilburn's car!
A. Didn't see 'em take it out.
Q. What did you see him do with it? Diid you
page 151 r see them taki~ it to Mr. Moore's houseY
A. I wasn't around out there ..
Q. You weren't around there Y
.A. No.
Q. I will ask you if you didn't testify when this case, at a
previous trial of this cas,~, the first time it was tried in March,
if you didn't testify you and Raymond Karns were out there
and saw Mr. Moore and John Henry take this liquor out of
Mr. Wilburn's car and take it down to his house and put it in
his house .
.A. No, sir, I didn't tt~ll you that, didn't tell you I was
around there and seen it.
Q. What did you tell usf
.A. Me and Raymond was out the back.
Q. Didn't you say you saw the liquor taken out
the car?
You deny that 6l
A. I didn't see it.
Q. Didn't you testify here in this court that you saw iU
A. Not as I remember..
Q. Do you remember whether you did or you didn'U
A. I remember I didn't.
Q. YOU didn't?
A. No, sir.
Q. It is all I want to a8k him. One other question. I want
to ask you if you were down at Mr. Moore's filling
page 152 ~ station last :night with a number of other witnesses in thiB case Y

or

I
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Eddie Robinson,.
A. No, sir.

Q. You weren't down there T
A. I was there.

Q. You were there f
A. Yes, sir.
Q. What were you doing there f
A. Well,By-Mr. Overbey: I object to that question~ It has no rele ..
vanacy at all. He has a right to be there.
By the Court : Ask him the question.
'By Mr. Overbey: I except to the ruling of the court.
By Mr. Thompson,:
Q. What were you doing there!
A. Helping Mr. Moore..
Q. How many other witnesses were there at that time Y
A. I couldn't tell you.
Q. Did you see anybo,dy ·else Y .
A. Y~s, sir,
page 153 ~ Q. Your brother, William, there f
A. No, sir..
Q. Page Wimbush there t
A. I think so.
Q. A. number of you witnesses that will testify in this case
there last night, weren't they Y
A. Yes, .sir, but I wasn. ;t one of 'em there~ I was there
working.
Q. You have been working for Mr. Moore ever since this
thing happened!
A. Yes, sir.
1

No questions by counsel for defense.
Witness stands aside..
Commonwealth rests.

110

Supreme Court of Appeals of Virginia

EVIDENCE INTRODUCED ON BEHALF OF THE
DEFENSE.
C. R. HUGHES,
Sworn.

DIREC'r EXAMINATION.
By Mr. Overbey:
Q. Where do you live, Mr. Hughes?
A. Down.at Gladys.
Q: What is your occupation Y
A. Farmer.
page 154 r Q. Were you at Mr. Moore's :filling station the
night the al1,3ged trouble occurred?
.A. Yes, sir.
Q. .A.bout what time did you get there Y
A. Somewhere around. about 11 :00 o'clock, I imagine. I
don't know exactly.
·
Q. What was the condition of the <;>ccupants when you arrived there 1 . Were they all drunk Y
A. No, sir, I didn't se,~ anybody drunk.
Q. Didn't see anybody drunk. I mean when you arrived.
.A. No, sir.
Q. Now, did you see a fellow in there by the name of O.·C.
Wilburn, the prosecutor here Y
A. He came in just as I was getting ready to leave.
Q. Just as you were gE1tting ready to leave. What was his
physical and mental concljtion observed by you when he came
inf
·
A. Well, I think he was pretty good and tight, taking off
his hat and putting it baek on, taking some money out of bis
pocket and putting it baek.
Q. Did you see him with any whiskey?
.A. Sat in the booth and asked us would we have a drink. I
don't know whether any'.body took any or not.
Q. Did you see him try to sell anybody any Y
A. He had some he said he gave $44.00 case for and he'd
take $50.00 or $55.00 for it. I wasn ~t paying much
page 155 r attention.
Q. Now, about what time did I understand you
·
to say you left?
.A. I don't remember el:actly. I don't think it was any later
than one. I don't think it was before 12 :00. I don't know
exactly.
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Q. You say you didn't see anybody drinking while you were
fuere.
·
.A. No, sir.
Q. Did you see him bring some whiskey in and ·set it down T
A. Yes, sir.
Q. Did he offer anybody a drink or not 7
.A. Yes, sir. I don't know whether anybody drank any or
not. I wasn't paying any attention to it.
Q. You are not related to any of the parties?
A. No, sir.
Q. Or any intimate friend of anyone, anyone of them!
A. No, sir..
No quesitons by attorneys for the Commonwealth.
Witness stands aside.
page 156}

MRS. MARION MOORE~
Sworn.
DIRECT EXAMINATION.

By Mr. Jester:
Q. .Are you Mrs. Marion Moore, the wife of the defendant t
.A. Yes, sir.
Q. Mrs. Moore, were you at the place of business of your
husband during the night of February 10th of this year?
.A. Yes, sir, I was.
Q. Were you there at the time Mr. and Mrs. Harvey Wil-son came?
A. Yes, sir.
Q. Who got there first, Mr. and Mrs. Wilson or Mr. Hughes
:and the young lady with him?
.A. Mr. and Mrs. Wilson were there first.
·Q. We1·e you there at the time :M:r. 1Vilburn came?
A. Yes, sir.
Q. Were any persons in that place of business in an intoxicated condition at the time Mr. "Wilburn arrived?
.A. No, s1r.
Q. Did you see Mr. Wilburn when he came!
A. Yes, sir, I did.
Q, Was the do·or then locked, the front door to the establisbment 7
A. No, sir.
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page 157

~

Q- Was tht! place closed for the night!
A. No, sir:
Q. The place had not been closed t

A.. N'G, sir.
Q. The door was not k>cked T
A. No, sir.

·

in, whe.n h-e came
condition with refere.nee to into;g:ic.ants !
Q. Mr.. WilbtJ.rn came

in what was his

A. Well, pe nppea:red to be drinking, under the influence
of intoxicants.
Q. App~ared to be under th~ influence ,of liquor. All right.
Did you see him do anything with his hat., or did he have a
haU
. A. Yes, sir, he had a hat. He was Wring it off his head
and putting it back on aJ1d fooling with it in his hands.
Q. Did you see him have anything else in his hands T
A. He had a roll of money.
Q. Did he have anything else Y
A. And he pulled out. a fifth of whiskey.
Q. All right. What did he do with the liquor t
A. He asked everybod:r to ha'Ve a drink.
Q. Anybody take a drink with him T
A. No, sir, if anybody clid, I didn't see them.
Q. All right. How .lotLg did he stay there that evening!
A. Mr. Wilburn? He stayed there,-He got
page 158 } there, I reckon, about .12 :00 o'clock and he was
there about .a couple of hours. He left there
about the tirµe we was closing.
Q. Do you know wher61 he went Y
A. No, sir, I do not.
Q. Do you know if anyone went away with him Y
A. lfr. Wilson left with him.
Q. l:>1ci you and :M:rs. ·wnson leave there th-e same night t
A. Yes, sir, we did.
Q. Who left :fir.st1 f OliL and Mrs. Wilson. or Mr.. Wilson
and Mr. Wilburn Y
,
A, Mr. Wilson and Mr. Wilburn ]eft before Mrs. Wilson
and l.
Q. Where did yon go T
A. We went up to the, Old F'ort.
Q. What was your purpose in going thel"e f
A.__ "J{e.U, Mr, Wil~on was suppoS'Cu~ to meet us up there and
Mr. Moore was commg up there after be :finishP-d closing and
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cleaning up. \Ve were going to order some steaks and have
a steak dinner.
Q. You and Mrs. Wilson went on ahead?
A. Yes, sir.
Q. Did Mr. Moore, and lfr. v\Tilson ever join you up there T
A. No, sir. Mr. ,vns0n didn't show up and
page 159 ~ we had been up there for probably twenty or
twenty-five minutes and Mr. Moore called and
asked if the steaks were ready, and I told him, no, we hadn't
ordered any, that Mr. ,vilson hadn't showed up. Then he
asked to speak to Mrs. ,vilson and 1\Irs. Wilson went to the
'phone. He asked Mrs. \V.ilson where Harvey was and Mrs.
Wilson told him she didn't Jmow, and Mr. Moore asked to
speak to me ag·ain. I went back to the 'phone and he .told
me if Mr. Wilson:hadn't showed up, for me to ask Mrs. Wilson to bring me home; if she wan.ted to wait for him, for me
to call a cab and, come on,home.
Q. Did you go home Y
A. Mrs. Wilson drove me back.
Q. Do you know approximately the time that you reached
your home or the filling station 1
A. I'd say it was about three o'clock.
Q. In the morning Y
A. Yes, sir.
Q. You g·ot there, to the place who w.as there!.
A. ·when I got back I went inside and wasn't anybody
there but Mr. Farrar, l\fr. Moore and Eddie Robinson, the
little colored boy.
Q. Eddie Robinson, Mr. John Farrar and Mr. Moore. Did
you. see anvone else Y
page 160} · A. No, sir.
Q. Did.you see l\fr.. Harvey Wilson there at the
time you got there?
A. No, sir.
Q. Did you see !fr. ,vnbnrn there at that time?
A. No, sir.
Q. Did you see l\fr. ,vilburn 's automobile there at that
time?
A. No, sir.
Q. What automobiles, if any, were parked there at or- about
in front or on the side of the building that you could see at
that time?
A. Well, Mr. Moore's was parked right in front the building between the building and the gas pumps.
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Q. Did you see any other cars parked there at that timeY
A. No, sir.
.
Q. All right. Now, what became of Mrs. Wilson i· Did
she go in on the inside of the building with you Y
A. No, sir, she was going to wait out there for Mr. Wilson.
Q. Wait outside in the car?
A. Yes, sir.
Q. Did you leave her outside in the car?
A. Yes, sir, I did.
Q. All rig:bt. You went inside of the filling
page 161 ~ station.
A. Yes, sir., I did.
Q. You went in then.
A. Yes, sir, I knocked on the door and Mr. Moore let me
in.
Q. Did you and your husband go anywhere after that!
A. Yes, sir, we carried Mr. Farrnr into Lynchburg.
Q. Now, before you wont to Lynchburg, do you know anything about any liquor transaction between your husband and
Mr. ·Wilburn Y
A. I heard Mr. Wilbu:rn ask my husband if he wanted to
buy some whiskey. He said he had a case and a half he
would sell.
Q. Mr. ·Wilburn told your husband that?
·A. Yes, sir.
Q. All right. Then what happened then?
A. Well, my husband .md Mr. Wilburn go on the outside
of the station and I guess they were out there about ten
minutes, and Mr. Moore, when he come back in, asked me for
the keys where we keep the money under the counter; he
wanted to get eighty dollars; he was going to buy a case and
a half of whiskev from Mr. Wilburn.
Q. Did he get ·the keys from you 7
A. I had the keys in my dress pocket. I handed
page 162 ~ them to him and he went in there and got the
money out.
Q. Did you see him ha,i"e the money f
A. Yes, sir, I did.
Q. Where was Mr. Wi1hurn at the time he got the money
out?
A. He was standing on. the other side the counter in front
of us. We were behind the counter. He was on the other
side of the counter.

;
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Q. Did you see Mr. l\Ioor.e pay .the money to Mr. Wilburn!
A. Yes., sir., I .saw him band him out to him like that, bill
by bill.
Q. Mr. John Farrar in the building at that timet
A. Yes, sir.
Q. Where was he f
A. He was using the 'phone, trying to call a cab to get a
icab to come to Lynchburg.
Q. Where is the telephone booth located in this building,
in the filling station building Y
A. It is right there at the end of the counter.
.
Q. What I am trying to get at is if that was w_hat you call
the Lynchburg end or Rustburg end 1
A. On the Rustburg end of the building.
Q. On the Rustburg end of the building. How close is this
telephone booth to your counter 7
.
page 163 ~ A. I'd say between two and a l;ialf, and thre·e
.
feet.
·
Q. In other words, they are very ·close together~
A. Yes, sir.
·
Q. While the transaction was taking place, while the money
was being passed from Mr. Moore to Mr. Wilburn, Mr. Farrar was then using the telephone.
.
A. Yes, sir.
·
Q. All right. Do you know when the whiskey was carried
to your house?
A. No, sir, I do not.
Q. You don't know when it was carried there¥
A. No, sir.
Q. I'd like to ask you this before we go to town. Was
anyone working for your husband that day or that night, or
into Sunday morning, February 11th Y
A. You mean working there at the filling· station Y
Q. Yes.
A. Eddie Robinson. ·
Q. John Henry Robinson has testified here .he was employed there; that he came there that evening
page 164 ~ about six o'clock to work for Mr. ::M:oore. Is that
correct?
.A.. No, sir.
Q. Did he work for Mr. Moore at any time Saturday nighU
A. No, sir, he did not.
Q. Raymond Karns claimed, the white boy who has testified., that he came there some time that morning and wor~ed
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for him. np until ab.out four o'clock in the afternoon, at which
.time he went home.for su.pper, and·came back and worked that
night. Was he employed by your husband that night or .day!
A. No, sir.
Q. Was Raymond K8.rns at any time ever employed by
Mr. Moore to work at tltat place of business.Y
A. No.: sir,. he never b.as bee~.
Q. Never bas been employed.
A. No, sir,..
.
Q. You say on this particular date and this particular.evening neither ~aymond Karns nor.John Henry Robinson were
employed by your husband.
A. No, sir, they were not.
Q. I will ask. you thiB, if yon please:
Were either or
both of them at the plaiee, of business of your husband that
night?
page 165 ~ A. Yes, sir, both of 'em ·were by ·there that
night and W{mt in the kitchen and~ate a sandwich.
I think they drank a soft drink.
Q. Do you know what time that was?
.A...Between 11:00 and,12:00, I'd say.
Q. Between 11 :00 and 12 :00. .Did they say anything-Did
they stay around the place f
A. No, sir.
Q,. Now, when you came back from the. Old Fort with Mrs.
Wilson, was either John Henry Robinson or Raymond· Karns
in view or in sight, cit:her in the building or .anywhere on
the premises., as, far as you knowf
A. No, sir.
Q. Were either or both of them. at any time. around midnight or 12:00 o'clock, 1:wo or three, or three-thirty or four
o'clock, playing around the lattice fence up- around in front
of the house.- you and your husband· occupy as ·R I1ome !
A. No, sir.
Q. All rig·ht. I understand you found -Mr. Farrar and ,Mr..
Moore and :Eddie Robim1on there when you g-0t back.
-A•.Yes, sir.
Q. And nobody: else f
A. Nobody else.
Q. Did you see Mr. Harv~y Wilson at any time that night
after you ~rne back from the Old Fort?
page 166 } A. No, sir, I did not.
Q.. Didn't -see· him. any more!
A. No, sir..
0
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Q. Did you and your husband go to Lynchburg after you
got back from the Old ForU
A. Yes, sir, we went in to take Mr. Farrar, Mr. John
Farrar.
Q. Why did you take him 7 He had not gone t
A. He could not g·et a cab.
Q. Where did you take him?
A. We let him out on the corner at w· algreen 's at Ninth
and Main Streets.
Q. Ninth and Main Streets 7
A. Yes, sir.
Q. Where did you go after that?
A. '\Ve went up to the Texas Tavern and run into some
friends up there, got something to eat, come out and Mr.
Moore said he felt like he wanted a bowl .of soup from the
Shenandoah. He went in down there. I stayed in the car.
He eat his soup, or eat something., and come on out and we
come on home.
Q. '\Vhat time did you get to your home?
A. I'd say 6:00 o'clock.
Q. In the morning Y
•
A. Yes, sir, around six.
page 167 ~ Q. When you got there at or about six in the
morning, was the automobile of Mr. Wilburn in
sightY
A. No, sir, it wasn't any car there.
Q. Any cars at that time parked in your driveway on what
you call the Lynchburg side of the driveway t
A. No, sir.
Q. Was it anywhere on those premise's, any place at alU
A. No, sir.
Q. Did you see anything more. of Mr. ·wnburn that night,
that is from the time that he and Mr. Harvey Wilson went
to Lynchburg or somewhere Y
A. No, sir.
Q. You didn't see any more of them. The officers have
testified that they came to your place on Sunday morning·,
the 11th, and they had some considerable difficulty arousing
you and husband. When you and your husband got back
from Lynchburg, what, if anything, did you do?
A. ·we pulled the car around to the back of the service
station where we usually park it and Mr. Moore was reading
the paper. I was listening to the radio. We both dropped
off to sleep.
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Q. Do you have a garage or any shed or any covering of
any kind around in the rear of your filling statjo~ ~uilding
for the cart
page 168 ~ . A. No., sir .
Q. You say on this particular night or morning
yon had the car where you ordinarily park it or keep iU
A. Yes, sir.
Q. ·Was any effort made to bide or conceal ·that car at
alU
A. No, sir.
Q. There's been some testimony here there was difficulty
in seeing you and your husband in that car. Were you leaning forward at all trying to hide yourself in that carY
A. No, sir, I wasn't trying to bide.
Q. Were yon leaning backwards or sideways or any way
at all Y
A. Well, when I waked up Mr. Williams was knocking on
the door and I was sitting kind of straight up. I drove back
from town. I was sitting straight up.
Q. V/ere you under the wheel at the time that Mr. Williams
knocked on the door or windowY
A. Under the wheel? Yes, sir, I drove it back.
Q. Y oli were behind the wheelY w·hat do you have up iv
front of that car in the way of equipment Y
A. Heater, ,radio and naturally it is the dutch and brake
and steering· wheel.
Q. How tall are you, Mrs. Moore?
A. I am five feet six and a half or five feet
page 169 ~ seven, somewhere between five feet six and a half
to seven.·
·
Q. Approximately how much do you weigh?
A. It has been a good while since I weighed, but the last
time it was a hundred and fifty-six.
Q. W onld it be any way you could hide yourself in the front
part of that car if you tried T
A. No, sir, I think it would be almost impossible, Mr. Jester.
Q. Have you ever tried to hide yourself at any time in that
car?
A. No, sir.
Q. Mr. Moore is right much larger than you are?
A. Yes, sir.
.
Q. Did you bear the conversation between your husband
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and the officers when they first got there, the first time they
came there that Sunday morning~ the llthY
A. No, sir, I did not.
Q. You didn't hear that conversation?
A. No,, sir.
Q. Did you hear the officers say they were coming back
and ask Mr. Moore if he was going away any time during
the day?
A. No, sir, I stayed in the car until they left.
Q. After they left where did you and your husband got
.
A. Pulled the car around in front of the house
page 170 ~ and went in, undressed and went to bed. Mr.
:Moore used the bathroom first and I went on in
the bedroom and undressed and went to bed.
Q. Had you and your husband been up all Satur~ay night T
A. Yes, sir.
·Q. Had you been up Friday night f
A. Yes, sir, and closed late Friday night and opened up
early Saturday morning. We'd be.en working hard and been·
up late and all night. Saturday njght.
Q. How much sleep, jf any, had you bad, say from Friday
night up until Sunday morning f
A. Well, not very much.
Q. There's been some testimony there was considerable
difficulty arousing you and your husband after the officers
got back there with the search warrant. Did you know they
were knocking or trying to arouse you 7
A. No, sir, when I woke up our dog was barking. He
usually barks when anybody is around. Then I heard a knock
at the door. I slipped my robe on and went to the door. Mr.
Withers., Mr. Williams and Mr. l\files, they said they wanted
to see Marion, and I told 'em that he was asleep and I would
wake him. I went back and called Marion, woke him up, and
he got up and dressed and went ou out.
page 171 ~ Q. Were you fully dresRed at that time?
A. When I went to the door? No, sir, I just
slipped on a robe around me.
Q. Did you have on your hat1
A. No, sir.
Q. Do you wear a haU
A. Very seldom.
Q. All right. Your husband finally went out 7
A. Yes, sir, after he got dressed.
Q. Was he undressed?
. I
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A. Yes, sir.
Q. At the time they Imocked and you heard them, and did
you follow him on out too¥

A. Yes, sir, I did.
Q. Did you hear the cm1versation ont there then Y
A. We walked on out in front of the service station and
Mr. Miles told Marion he was going to look around. He says,
'' Marion, I am going to look around''. Marion said, ''Mr.
Miles, here's. th8 keys." He Raid, "But you'll find a case
and a half of- whi.skey down at the house that I bought from
Mr. Wilburn last night.''
Q. You'll find a case and a half whisk(\y'' Y
A. Yes, sir.
Q. Did Mr. Wilburn make any comment on that statement
at that timeY
page· 172 } A. I think Mr. Miles or one of the Deputies
asked him if he sold any whiskey and he said, no,
he hadn't sold any.
·
Q. Was anything further said f
A. I told Mr. Wilburn, I sa:id, ''Mr. Wilburn, you know
myhusband paid you for that whiskey last night.''
Q. Did yon state the amount your husband paid f
A. No, sir.
Q. Do you know exactly where the whiskey was at the
houseY

A. No, sir, I did not.
Q. You didn't know.
CROSS EXAMINATION.

By Mr. Watkins:
Q. Mrs. Moore, you w,?re np late on Friday nightf
A. Yes, sir.
,
Q. "What time do you dose that place at nigllt!
A. We don't have any particular time to close.
Q. Do you have an A. ]3. C. license?
A. Yes, sir.
Q. Do they require you to close at a certain timeY
A. They don't require us to close. They require vou to
quit selling beer and wim,.
..
Q. Then you do not,-Ts it customary for you to close the
place at 11 :00 o'clock or noU
page 173 } A. No., sir.
'
Q. J nst qu:it selling beer and wine.
A. Quit selling beer and wine at 11 :00 and stay open. We
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have a small dance hall. Stay open until they leave from out
the back.
Q. How long did you stay open on Friday night 1
A. It was about 2 :00 o'clock when we got out the store.
Q. Did you go to bed then Y
A. Yes, sir.
Q. vVha t time did you get up!
A. I got up at 6:00 o'clock.
Q. 6 :00 o'clock!
A. Yes, sir.
Q. What time did you re-open t
A. I opened Saturday morning. I cooked breakfast and I·
, straightened up down at the house, so I was open by 8 :30.
Q. You run kind of a restaurant there in connection with
the thing too Y
A. Yes, sir.
Q. Serve meals?
A. No, sir, just sandwiches.
Q. They are fixed in the place. Who was helping in the
place!
A. Eddie Robinson and Mr. Moore.
page 174 ~ Q. Eddie Robinson and Mr. Moore and yout
A. Yes, sir.
Q. You all are the only three who worked that day Y
A. Yes, sir.
Q. What were you doing?
A. What was I doing!
Q. What were your duties?
A. Wait on customers, serve beer, make sandwiches.
Q. What did Mr. Moore do 1
A. Same thing.
Q. What was Eddie doingY
A. v-.rashes dishes, mops, cleans the tables, empties the
trash.
Q. Only three employed or working there at all that Saturday.
A. Yes, sir.
Q. Or into that night. Nqw, what time did Mr. Wilburn
come there?
A. That Saturday night? He got there around 12 :00
o'clock.
Q~ Around 12 :00 o'clock. Was it closed or ,open when he
came!
A. Open.
Q. Still open when he came?
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A. Yes, sir.
Q. vVas M:r. Farrar there at that timeY
A. Yes, sir.
Q. Who was with him 1
A. He was by himself.
Q. Do you' know where he lived 1
A. No, sir., I have heard him say lie lived in Bedford
County.
Q. How many times had Farrar been there before¥
A. Not very often.
·
, Q. Was he a frequent customer 7
A. Well, he comes down about once a week on Saturday
nights, week-ends.
Q. Came down on week-ends to your place!
A. Usually comes down every Saturday night.
Q. Had Mr. Hughes left there when Wil~urn came, or noU
A. When Mr. Wilburn came?
Q. You know Mr. Hughes?
A. Yes, sir, I do.
Q. Had he left there T
A.. No, sir, he had.not.
Q. Was he still there T
A. Yes, sir.
Q. Who was with him 1·
A. He had his girl friend with him;
page 176 ~ Q. Were they drinking any whiskeyf
A. I didn't see 'em drinking.
Q. Were you in there i:;erving sandwiches and selling beer
and stuff like that T
A.. I wasn't selling beer when Mr. Wilburn got there. Mr.
Hughes didn't get there ·until after 11 :00 o'clock.
Q. Did you see anybody take a drink at all Y
.A. No, sir, I did not.
Q. You didn't see Mr. Hughes and them drinking and Mrs.
Wilson and all of them taking a drink out of thaf fifth they
had in there 7
A. No, sir. ·wben Mr. Wilburn went over to their booth,
he stood up and his back was to~ards the counter, and I was
behind the counter. If bu give anybody a drink over there., I
didn't see it.
.
Q. Mr. Wilson testified here that they all were drinking,
drank up one :fifth, and when Mr. Wilburn came, he and your
husband went out and he gave your hnsband a fifth.
A. No, sir, I didn't see it.
page 175 ~

r
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Q. ·were you in there all the time 1
A. When I went up to Old Fort with Mrs. Wilson I was
out.

Q. Your husband and Mr. Wilburn didn't bring a fifth in~
A. He brought a fifth in.
page 177 } Q. What happened to that fifth T
A. I don't know. He pulled it out of his pocket.
I don't know what became of it.
Q. Did anybody take any of that 1
A. I don't know. I didn't see anybody take any of it..
·Q. You were there all the time 1
A. Yes, sir, I was.
Q. According to your testimony, nobody sold any beer after 11 :00 o'clock.
A. No, sir.
Q. Nobody then took a drink of b8er or wine or whiskey
or anything in that place from 11 :00 o'clock until the time
you all left there at 2 :30 to go to town.
A. I was busy waiting on customers. I didn't see whether
they drank any or not over at the booth. .
Q. You could have seen it if they had a bottle! You saw
him bring it in.
A. I saw him put it, take it out of his pocket.
Q. You were circulating around in there all the time.
A. Yes, sir, I was.
Q. You could have seen it if they poured it out and drank
it.
A. I don't think I could, not the way Mr. Wilburn was
·
standing up at the table or the booth they ·were
page 178 ~ in. He had his back completely covering the
table.
Q. You didn't take any?
A. No, sir., I didn't take any.
Q. Your husband didn't take anyY
A. No, sir.
Q. So, according to your testimony then, nobody in that
place took a drink of anything at all from 11 :00 o'clock on.
W11at did you do in there during that time T
A. Went back in the dance hall, played the vict.rola and
danced and talked, I guess.
Q. Did you sell any sandwiches T
A. Yes, sir, and soft drinks.
Q. This transaction you claim took place between yout'
hushand and Wilburn, about how long had Wilburn been in
there before that tqok place?
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.A. .About an hour and a half.
Q. About an ho'1r ~cl a half t
.A. Yes, sir. ·
Q. Did you. see· him o:ffer to sell whiskey to anybody elset
.A. Yes, sir,' I aid.
Q. Who did he offer it to Y
A. Mr. Hughes, Mr. Wilson and two sailors there, offered
to sell them, and l\'Ir. Moore.
page 179 ~
Q. Offered to sell practfoally everybody whiskey. He W!~s coming in your place.1 offering to
sell whiskey right there to practi~ally all of yotu customers.
A. Not practically all of them. Quite a few people there.
Q. About all that was in there.
.A. No, sir.
Q. At least, offering to sell four or five. Did any of them

buy any!
.A. The two sailors say they bought some ..
Q. Then you saw th~nt d() thatt
They w~nt outside with him~
Q. Did you see 'em come back with anyt
.A. They come back in .. I saw 'em hand Mr. Wilburn some
money when they come back in. I didn't see the whiskey.
· Q. What be~ame of those sailo:rs t
A. 'l'hat night? They went back in the back and dan<~ed a
while and left.
Q. Did they h~ve ou :~ilor uniforms t
A. Yes, sir~
Q. Didn ~t have very 1;n-uch place to hkle whiskey on ~em,

A.

did theyt
·
A .. Our counter is. hign. T;bey could have it in their hand

and I wouldn't have seeii it.
Q. If they had sat down in your pll\ce you WQ.uld have
seen iU
page 180 ~ A. Not in the dance hall..
Q. Wouldn't have been dancing with a fifth,

wo11ld th~y Y
A- I don't work in tl~e dance, part. You can't see baok
there.
Q. Who does:}Vork bac:k theret
A. Mr. Moore a~d Eddie. Usually we are short of help
and we have a place cut hi the window. there where people
·
come up and order what they want..
Q. When this transaction tQok place, did yon protest
against y.Qur- bus band hu:ying liquor from this man t
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.A. No, sir.
Q. You thought 4e was high, didn't you 1
.A. Wilburn i
Q. You thought ·wnburn was high 1
.A. Wilburn was drinking, I thought you asked if I knew
my husband was high.
Q. Did you think he was under the influence of whiskey?
.A. He appeared to be.
Q. You were quite willing for your husband to make a
transaction with him while under the influence 1
.A. H~ loo.lrnd lik~ he knew what he was doing.
Q. You didn't think he was drunk enough not to know what
he was doing or drive a business deal. Did you
page 181 ~ protest against your husband buying liquor that
nig·ht, that case of whiskey?
.A. No, sir, I did not.
Q. You thought that was all right .
.A. I could tell M:r. Wilburn had been drinking.
Q, You thought it was all right. You know it is a violation of the law to sell whiskey openly that way, or do you T
A. I don't know very mnch about the law.
Q. You don't know it is a violation of the law to sell a
case of whiskey from one person to another in the State of
Virginia f
A. No, sir, I don't know anything about the law.
Q. You thought that trarnmction was perfectly all right
which yo:i.ir husband had with him, for p.im to come in and
sell a case of whiskey.
A, He sold him a Mse and a half.
Q. You thought that was perfectly all right, didn't you 7
A. Why,, I didn't see any harm in it.
Q. You didn't see any harm in it. You told him where to
get the money~ unlocked tlle thing wh~re he got the money
out, saw him count it all outt didn't you t
A. I saw him hand him the money £or the whispage 182 ~ key.
Q. You thought that was perfectly legitimate
and all right. Now, did he and your husband go outside at
any time?
A. lfy husband and who f
Q. Wilburn?
A. Yes, sir.
Q. When did they go out f
.A. They went out about 1 :30.
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Q. Before tl1e transaction took place, or afterwards?
A. It was after Mr. "Wilburn asked him, after he told him
lie bad a case and a half of whiskey he would sell him. Then
is when they went outside.
Q. They went outside. Then did they come back and he
counted the money out?
.
A. Come back in. Stayed out there about ten minutes, I
guess, and come back. Mr. Moore asked me for the keys, he
wanted to get $80.00, he was buying a case and a half of whis•
kev from Mr. Wilburn.
.
Q. Then after that, ai:ter he had paid it over to this man
under the influence a little bit, you say, of liquor, after he
paid it over. the $80.00, then do I understand you to sav you
and Mrs. Wilson were going to the Old Fort and that Wilburn
and Mr. Wil3on left there in the car, taking· your
page 183 } husband's whiskey away from there. Did your
husband ever say, "Let's come on and get my
whiskey before it g·oes away''?
A. He got it while he was out there looking at it. That's
the only time he could have gotten it.
Q. He got it out imme,diately while he was outside, before
giving him the money, is that iU
A. Yes, sir, only time he could have gotten it.
Q. Only time he could have gotten it. Do you know any
reason why, anything that this man Wilson has against your
husband, any hard feelini~s between Mr. Wilson and your husbadn?
A. No, sir, none that I know of.
Q. Was there any reason why he should· come here in court
and swear falsely against your husband that you know of?
A. None that I know of, no, sir.
Q. They were good friends, weren't they 7
A. Friends. I don't know if you'd call 'em close friends.
Q. You and Mrs. Wilson were friendly f
A. Yes, sir.
Q. You were going up there to have a steak dinner together?
A. Yes, sir.
page 184 ~ Q. Mr. Wilson, who says he came back there
and got out c,f the car and started home and met
your husband there, he is mistaken entirely about that, is he?
A. I didn't understand. that question.
Q. Mr. Wilson testified[ here he came· back from town and
your husband was there when he and Mr. Wilburn came back
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from over in town, that your husband was there at that time..
A. I didn't see Mr. Wilson and Mr. Wilburn any more.
Q. You didn't see them any more at all 7
.A. No, sir.
Q. You tell the jury that when you came back you just got
out of the car, leaving your friend, Mrs. Wilson, in the car,
and walked in your place and left her sitting there in the cart
YOU never saw her any more f
A. I asked Mrs. Wilson to come in and she said she. was
going .to wait out there and see if Harvey would come back.
. Q. You went on in and paid no more a ttenti-On to her, left
her sitting in the car by herself.
A. I asked her to come in..
Q. You didn't see her any more, did you?
A. No, sir, I did not.
Q. You w.ere there, though, weren't you?
page 185 } A.. Sure, I was there.
Q. Was her car there when you and. your husband left to take Farrar to Lynchburg.?
A. Wasn't any car there.
Q. She had gone then?
A. Yes,, sir, she had gone.
Q. Where were you during the time you left her sitting out
there and the time you started to Lynchburg! Were you in
the building there?
A. I was in the service station.
Q. You were in the service station. Did you know how her
husband got back Y
,
A. No, sir, I don't even know whether he come back or
not.
Q. Did you hear a car come up there T
A. Cars pull in after we close and we don't pay any attention to them.
Q. Did any car pull in there f
A. No, sir.
Q. Did you hear a car pull off?
A. No, sir.
Q. You don't know how he got back to the station 7
A. No, sir.
Q. You were right inside?
A. Yes, sir.
Q. You left your friend sitting in the car f
page 186 ·l A. She was going to wait out there a f-ew minutes.
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Q. She disappeared some time, yotr don't know how nor
where. Do· you know whim~ she got up with he~ husband t
A. I don't know where she got up with him.
Q. You say your husband did call you up at the Old Fort?
A. Yes~ sir.
Q. As a mattet of fact, was:n 't Mr. Wilson there at the same
time and didri~t he talk to his wife too over that 'phone right
at the same. time your :husband was talking to you t
A. No, ·sir, Mr. Moore talked to Mrs. Wilson at the Old
Fort~
Q. Do you know Mr. Wilson wasn't there with your hnsbandf
A. My husband talked to Mrs. Wilson, because when he
:finished talking to her, i!he come back and said Mr. Moore
wanted to speak to me.
Q. Mr. Wilson testified he talked to his wife there at the
same time he talked to you, that he was back there at the
place and talked to her.
page 187 ~ A. Mr. Wilson wasn't there when I got back.
Q. When you got back. Now, when you got
back there, you said there was nobody there but Farrar and
Eddie Ro bin son and Moore.
A. "'Y'es. sir.
.
Q. That is your husband!
A. Yes, sir.
Q. And Eddie Robinson is that little colored boy that testified here a while ago!
A. Yes, sir.
Q. He is the one you f1ay was there. I understood you to
say, going back to the liquor transaction, that you beard wn..
burn say that he had BOiote liquor to sell, paid forty dollars
for it and would take fifty dollats a case.

By Mr. Jester: She ·didn't testify that. Mr. Hughes teS'ti:fied to that.
By Mr. Watkins:
Q. I beg your pardon. Well, now, would yon mind teliing
me who else was in that place of business when your husband
bought this liquor from liVilburn Y
A. I don't know. People were up front, back in the dance
hall. _I don't know everybody's name..
·
Q. While crowd of people there. Did this man, Farrar,
see itT
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A. Wasn't anything keeping him from seeing it.
Q. He was in the telephone booth 1
A. Wasn't anything keeping him from seeing· Mr. Moore
pay for it.
Q. Did he have the door shut t
A. No, sir.
Q. You don't know whether he knew what it was for or not,
do you!
A. No, sir.
Q. It was rigl1t there before everybody else in the whole
open building that you say this transaction took place.
A. Where he paid him.
.
Q. Now, how much had you and Mr. Moore drank that
night, you and your husband 7
A. Anything intoxicating Y I hadn't drank anything.
Q. You didn't drink anything at all?
A. No, sir.
Q. Did your husband drink anything!
A. No, sir.
Q. Neither one of you had a drop to drink.
A. No, sir.
Q. Well, you went up to the Old Fort going to get a dinner up there.
A. Order steaks, yes, sir.
page 189 ~ Q. And then when you took this man, Farrar,
back to town you went in the Texas Tavern and
got something to eat in there 7
A. We didn't order anything up at the Old Fort after Mr.
Wilson didn't show up.
Q. What did you get at the Texas Tavern T
A. I eat two hot dogs.
Q. What did he have?
A. He eat a bowl of Chili and, I think, a hot dog.
Q. After he g·ot down the street he had to go to another
place and eat.
A. He says they make good homemade vegetable soup up
there. He likes it. I didn't go in there.
.
Q. You all were eating just about every place, weren't you,
in town T
A. No, sir, not but two. I didn't eat at but one.
Q. When you got home at six o'clock, why q.idn 't you get
out the car, you were so tired and worn outY You were only
forty or :fifty feet away from a good comfortable bed f
A. We had the heater on in the car, it was warm in there.
The house was cold and we'd have to start a fire before we
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went to bed. It w·as warm in the car. I was listening to the
radio and dropped off to sleep.
Q. You had your · radio on 1
A. Yes, sir.
Q. Your husband was reading the paper?
page 190 ~ A. Yes, si.r, he was.

Q. You all sitting there on a Februaray morning, six o'clock in the mo:ming. Don't you know the car would
cool off as soon as you q_uit running the engine and g·et cold Y
A. It didn't get cold in there.
Q. Didn't you know it would get cold if you'd fall off to
sleep?
,
A. I didn't think I was, going to sleep. I was thinking about
the cold house in there more than· I was about g·etting cold in
the car.
Q. You just thought you could sleep out there in an uncomfortable car rather than go in and get in a good warm
bed.
A. If you lose a lot of sleep, you can sleep most anywhere.
Q. Is that why you all stayed in the car, because it was so
warm and comfortable in there?
A. Yes, sir.
Q. Rather than go in the house.
.
A. The house was cold. We would have had to start the
fire.
Q. How long were you going to stay out there? How long
did you intend to stay?
A. We ha.dn 't planned on· any length of time
page 191 ~ staying out there.
Q. You had to go in some time and build the
:fire.
A. We did when we woke up, had to build it.
Q. Was it light at that time of morning?
A. When we got back from town! No, sir, it was not.
Q. How was your hus·band reading the paper?
A. It is a clock on thi? dashboard of our car that's got a
light in it. You can pull it out of the socket, out of the clock
where the light burris in the clock, and it shows a good light.
You can pull that light out and shut that dashboard up and
that light stays right thnre in place.
Q. And he preferred to, read his paper by a dashlight rather
than go in the house and read it. ·
A. Well, it was plenty light.
Q. Wa~n 't your restaurant warm where you had a fire,
been cooking until two o'clock?
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We have Pyrofax gas. You don't leave that 011.
Wasn't that house warm where you had been cooking
,
two 1 You didn't leave there until two.
Our home!
·
The restaurant or place of business, wasn't that warm·?
A. That wasn't warm. We served ham sandwiches. You
don't cook all the sandwiches you serve:
Q. It was warm and comfortable for your cuspage 192 } tomers Y
·
A. When you cut the fire out it don't take but a
few minutes to cool off. Q. The car keeps on staying· warm Y You can lay down
:and go to sleep in there and keep warm f
A. It does heat up the car. Stays warm a good while.
Q. Well, you tell the jury then, _your ·explanation of the
reason you couldn't hear the Sheriff and the whole neighbor~
hood yelling and trying to wake you all up and trying to find
you there, you were so tired and you were just asleep, so
broken down, and asleep right in the car. Is that ·your explanation of the reason you didn't wake up Y
A. I didn't wake up until Mr. Williams was standing there
by the right front door knocking on the window.
Q. The Sheriff has testified that he had the whole neighborhood down there in about twenty minutes and they yelled
and blew automobile horns and beat on the door, did everything 4i the world they could to arouse you all, and couldn't.
A. I didn't see anybody there but Mr. Williams, Mr. Miles
:and Wilburn.
Q. You didn't hear any of that Y
A. No.
Q. Now, after the Sheriff and the others left the car your
husband denied buying this or knowing anything
·
page 193 } about it.
A. I didn't hear what my husband told the
Sheriff.
. Q. You didn't hear thatf
A. No, sir.
Q. Now, when they came back, when the Sheriff came back
and broug·ht Wilson ba-ck up there, did you hear that conversation!
A. After we come out and .went around, walked around in
front of the service station.
Q. You heard the conversation between the Sheriff and
your husband f
.A. Yes.
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Q. Did you hear your husband deny he knew anything about

UY

.

·

A. No, sir. He said, ''Mr. Moore, I am going to look
around". He said, "Mr. Miles, here are the keys. The keys
on this ring will fit everything here''.
Q. You didn't hear the Sheriff ask him, or tell him he'd
bring Wilson up there a:nd face him and tell him he left Wilburn :there. Mr. MoorEt still said he didn't know anything
about it1·
A. No, sir, I didn't hear that.
Q. Aft~r he sent and got a search warrant, wasn't it at
that time Mr. Moore fom1d the house was going to be searched
and he told him about tfae whiskey Y
A. We didn't know anything about a search
page 194 r warrant.
Q. You di.dn 't know anything about a search
warrant. You say you had on a robe when you went to the
doorY
A. Yes, sir, I did.
Q. When they :finally woke you up the second time in the
house you had on a robo.
A. Yes, sir.
Q. You are sure abou-t that Y
A. I know I did.
Q. You said those two boys never worked there at all, John
Henry Robinson and that white boy, Karnst
A. I didn't .say John Henry had never worked there. He
has but it's been over a year or two ago since he's worked for
us.
Q. I understood you to testify they did come. there this particular night.
A. They were by there.
Q. You let 'em go bac:k in the kitchen and make their own
sandwiches 7 Is that customary Y
A. No, sir, it is not. John Henry's brother works in the
kitchen. We have always let him go back and eat a sandwic;Ii.
They are always together, John Henry and this little Karns
boy. Eddie fixed it for them.
Q. Is there any reason you know of why Karns should come
.here and tell a falsehood about your husband?
A. No, sir, but if you knew these boys like I knew 'em,
and like they are lmown in our community, you
page 195 } wouldn't be surprised at anything they said.
Q. Is ther,~ any reason why John Henry should
come here and tell a f afoehood Y
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A. Same reason. John Henry and Raymond, if you know
'em like they are known in our community, you wouldn't be
surprised at anything John Henry and Raymond said.
Q. Yet you can't give any particular reason why they should
come here, should have made a statement in writing to the
Sheriff immediately after this thing happened, implicating
your husband in stealing the whiskey¥
A. No more than what I just said. I wouldn't be surprised
at anything they said.
"
Q. Do you know how they could have known who was there
at that place at three o'clock, if they weren't there?
A. I don't know how they knew who was there.
Q. You can't explain that.
A. '!'hey are around everywhere, prowling around.
Q. They are correct in their statement when they say you
and Mr. Moore and FarrarBy Mr. Jester: If Your Honor please, I am going to object
to that, for the very simple reason that Mrs.
page 196 ~ Moore has not been in here either time Raymond
Karns and John Henry testified and Mr. Watkins was here, and the record will show when they first testified they did not know what John Farrar's name was. They
referred to him as the man from Will White's. The statement he made is grossly misleading.
By the Court: Go ahead and ask the question.
By Mr. Watkins: That's all.

RE-DIRECT EXAMINATION.
By Mr. Jester:
Q. Just a minute. I want to clear up one thing. Mr. Watkins has asked you something about Mr. Wilson being brought
up there to confront your husband prior to the time a search
warrant was obtained. Did either you or your husband, on
Sunday morning, February 11th, see Mr. Wilson or Mrs.
Wilson prior to the time Mr. Miles told your husband he had
the search warrant?
A. No, sir.
·witness stands aside.
Court is adjourned at 5 :00 P. 1\!I.

f
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Court reconveens on Friday morning, September 28th, at 10:00.
MARION MOORE,
Sworn.
DIREC'r EXAMINATION.

By Mr. Jester:
·
Q. Do you operate th,~ place of business on Route 501 between here and Old Fort?
A. Yes, sir.
Q. On the night of February 10th and into the morning of
February 11th, of this year, was Mr. 0. C. Wilburn at your
place of business?
·
.
A. Yes, sir, he was there.
Q. When he came to your place in what condition was he,
with reference to intoxicants Y
A. He was under the influence of intoxicants, whiskey or
something.
Q. He testified here y,esterday that at the time he reached
your place of business the front door was locked, the place
was closed. Is that correct?
A. No, sir.
Q. What time was the place closed?
A. About two o'clock.
Q. He likewise testified that when he got there pretty much
everybody was drunk, right much under the influence of
liquor. Is that correct!
page 198 ~ . A. No, sir.
Q. When Mr. Wilburn came in did he make any
reference to having any liquor?
· A. When he come in the place Y Not at the time he come
in, at that particular time.
Q. Were any sailors there at the time be came in?
A. Yes, sir.
Q. Who were they?
A. Wyatt Tolley and :Reams Leebrick.
Q. Are they Lynchburg boys?
A. Yes, sir.
Q. Are they still in the U. S. Navy?
A. Yes, sir.
.
Q. While those two young men were there, Tolley and Leebrick, did Mr. Wilburn offer to sell any liquor to them or anyone else?
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Yes, sir.
Do you know whether he sold any liquor to them t
To Reruns Leebrick, to the two sailors? Yes, sir.
You do know that he did.
·
A. Yes, sir.
Q. _Was any liquor transaction had there between you and
hlm?
·
A. Yes, sir.
Q. Tell those g·entlemen over there, if yon please, in your
own words exactly what took place between -you
page 199 ~ and him.
,
A. Mr. Wilburn came in my place about 12 :00
o'clock on Saturday night and he came in the place and walked
around in there, went over to the booth and talked to some
people over at the booth, and went back in the back and played
the victrola, played that some, a time or two, I suppose, and
then came back out and put in some telephone calls and moved
around in the· place there. He went back over to the booth
and back over to the telephone and called again. Theri I was
behind the counter and he came over to the counter and said
he was calling up trying,-had some whiskey to sell and asked.
me if I wanted to buy some. He said he had a case and a half
of whiskey that he wanted $5.00 a fifth for and he would
sell the case and a half, could take it all for $80.00. So, I
went outside with him. We looked underneath the trunk of
his car where he had the whiskey in the back end. I looked
at the whiskey and I bought it from him. So, we taken the
whiskey out and I taken it down to the house myself. We
taken the whiskey and set the bottles down on the ground
and I made two trips down to the house, taken two trips to
my own house, put it in there, came back up there and Mr.
Wilburn and myself come in and walked up to the counter.
He walked up "to the counter and I came on around behind
the counter and told my wife, Mrs. Moore, to give me the
keys to the compartment down underneath the counter where
we keep some of the money. We don't keep all
page 200 ~ our money in the register. She gave me the keys
and in the meantime, when I asked for the keys,
she said, '' What do you want with the keys 1" I said, "I
bought a case and a half of whiskey from Mr. Wilburn and
I want to get the money out and pay him". She gave me
the keys and I unlocked it and paid Mr. Wilburn right across
the counter for the whiskey.
Q. Mr. Moore, at the time .you and Mr. Wilburn agreed on
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the price, were yon inside the place of business or outside f
A. W ell1 he told me inside, He told tne he had a case and
a half of. whi&key he wanted $5,00 a fifth for, or $80.00 for
the case arid. a half. We went out to the car. I looked at the
· whiskey before buying it.
Q. Did anyone else go out there besides you and Mr. Wilburn at that time?
.A::· No, sir.
Q, He and yon were tbe only ones there f
A. Yes, sir.
Q. Where was the car parked at that ti.me, his carf
A. His car was parked on the Rustburg side, heading towards Lynchburg.
Q. Rustburg side of your building.
A. About in line with the building, the front end of his
car.
page 201 ~ Q. How lo11g do you think he and you were out
there in comtection with that transaction f
A. Apptoximately ten minutes.
Q. Do I understand from you that you took the liquor attd
carried the liquor from his car to your house, making two
trips to do it Y
A. Yes, sir.
·
.
Q. Then after that had been done, where did you and Mr.
Wilburn goY
A, Mr. Wilbuin and myself go T
Q. Where did you go 1'
A. Mr, Wilburn didh't go down to the house with me. I
come back and went in the station and paid hitn over the
counter.
Q. You both went back into the station Y
A. Yes, sir.
Q. Wns anyone using the telephone then Y
A. Mr. John Farrar~
Q. Was he another young. man who had to go into the
NavyY
A .. Yes, sir.
Q. Now; with reference to the 'phone booth, the booth you
say was being· used by Mr. Farrar at the time you paid Mt ..
Wilburn the money, how far is the telephone booth from the
counter in your place of business!
A. About two and a· half feet. The booth is
page 202 ~ over there and the space where you walked right
past the booth and make a turn behind the counter.
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Q. How close were you, approximately, to :Mr. Farrar at
the time you passed this money over the counter to Mr. Wilburn?
A. Well, it is two and a half foot, the aisle, and then the
booth. .He was sitting· there. He was trying to get a taxi.
He had been calling a cab, so he just turned around. You
can call in the booth from the outside. It is a long extension.
It is not a regula~· 'phone;· it is a French type 'phone where
you don't have to g·et up close. In other words, he was sitting
there waiting· and the counter is about two foot wide. I was
behind the counter. The counter is about two foot wide and
it is about two and a half foot over to the booth.
Q. Was Mr. Farrar close enough to see you pass money
over the counter to Mr. Wilburn?
·
A. Yes, sir.
Q. The money was passed over the counter in the presence
of Mr. Farrar at the telephone booth t
A. Yes, sir, I paid him right over the counter.
Q. Now, its been testified here, evidence to the effect that
after Mr. Wilburn had been at your place of business for
some time, he and Mr. Harvey Wilson left your place of business in Mr. Wilburn's automobile. Is that corpage 203 ~ rect?
A. Yes, sir.
Q.. Do you know where they wenU
A. No more than they decided they would go to Lynchburg.
Q. You did not go with them!
A. No, sir.
Q. Did Mrs. Moore and Mrs. Wilson leave the place at or
about the same time those two men left Y
A . .Yes, sir, a few minutes afterwards.
Q. Do you know where .l\frs. Moore and Mrs. Wilson went Y
A. They went to the Old Fort.
Q. Had there been ·any agreement or any arrangement entered into between you and your wife and Mr. and Mrs. Wilson about going theret
. A. We were going to meet up there and have a steak.
Q. Did you ever go Y
'
A. No, sir.
· Q. Why not!
A. Well, I called up. I was going. I closed up about the
time they left. Right at the time they left I was closing
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up, cleaning up, trying to get up there in time, so
I called to ask 'em was the food ready, and they
said, no, Mr. Wilson never had gotten there.
Q. All right. What, if anything, did you then dot
A. Well, I asked to talk to Mrs. Wilson over the telephone.
She came to the 'phone and I asked her where Harvey was
going, the reason he hadn't gotten there. She said he wasn't
ilier~
·
· Q. All right, then what happened?
·
A. I asked her to put Mrs. Moore back on the 'phone. I
asked her to ask Mrs. v'Tilson, since Harvey wasn't there, to
ask Mrs. Wilson to bring· her home, if it was ag-reeable with
her to bring her home, or to get a taxi and come home.
Q. Did you~· wife come home?
A. Yes, sir.
Q. Do you know how she came?
A. She told me with Mrs. Wilson.
Q. Did you see Mrs. ·w"ilson?
A. No, sir.
Q. Did you see Mr. Wilson any more that night or morning
after he left with Mr. Wilburn going to Lynchburg·, as they
have stated f
A. No, sir.
page 205 ~ Q. Did you see Mr. ·Wilburn any more?
A. No, sir.
Q. It's been testimony;here to the effect that you and John
Henry Robinson,-First, I'll ask you this: Did Mr. ·wnburn 's
car come back to your place of business, or on your premises,
that night, as far as you. know?
A. No, sir.
Q. Did you see it out there at any time after it was taken
away, or carried into Lynchburg?
A. No, sir.
Q. All right. It's bHen testimony here by John Henry
Robinson to the effect that the car was· up there pretty closi
to your building and thitt you took out a case and a half of
liquor in. two cases and that. he carried a case of it and you
carried a half of a case: of 1t down to your house. Is that
correctY
A. No, sir.
Q. Did you get John Henry that night to carry any whis-..
key to your house at aH?
A. No, sir.
Q. Did you carry any down there while he was there?
A. No, sir.
page 204

~

Marion D. 1Ioore v. Commonwealth of Virginia.

139

. lJfario.n Moore.

Q. Was John Henry Robinson .employed :by you that nighU
A. No, sir.
·
Q. Raymond Karns has testified that he was
'pag-e 206 r standing -at the corner of the building, indicating
-0n one of the Commonwealth's .Exhibits what
would be the Lynchburg· corner; that he was standing there
at the time this liquor was removed from the automobile and
~arried to your house by you and John Henry Robinson. Was
Raymond Karns there that night f
.
A. Raymond Karns was by there around. 11 :00 or 11 :iO
.and that was the only time that he was there..
.
Q. Only time he was there 7
A. Yes, sir..
Q. How long did he stay?
A. He went in the kitchen and Eddie made him a sandwich.
They drank a bottle of Coca-Cola or pop or something and
went out.
Q. John Henry and Karns have each testified that after
this liquor was carried down to your house, the two boxes in
which the liquor ha.di been were taken across the highway and
burned by them. Is that correct?
A. No, sir.
Q. Was John Henry Robinson at your place that nig·hU
A. Yes, sir.
Q. What time did he come there t
A. He and the little crippled boy came there together..
Q. They came together,
A. Yes, sir.
.
page 207· r Q. Did they stay there together?
A. Yes, sir.
Q. Did they leave tog·ether7
A. Yes, sir.
.
Q. Did both of 'em go back into the kitchen?
A. Yes, sir.
·Q. For what purpose!
A. To get a sandwich.
Q. Were either of them working for you in any way whatsoever that day or night or morning¥
A. No, sir.
Q. Has Karns .ever worked for you at any time?
A. No, sir.
·Q. Karns has testified that he came to your place of business that morning, that is ·Friday, Saturday morning, and
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worked for you up unt.il four o'clock in· the afternoon, at
which time he went horn(~ to get supper. Is that correctt
A. No, sir.
Q. John Henry said lle came over there and he was work.:
ing, that you paid him a dollar for working. Is that right Y
A. NQ, ..t,ir~.
Q. Did YQU have any arrangement or any agreement or
· understandh1g, anything whatsoever with either
page 208 ~ or both of those boys, that morning or afte:rnoon
or night, 01· into Sunday morning!
A. No, sir.
Q. You say the only ti.me they were there was around 11 :00
o·'clock, at which time they got a sandwich and soft drink.
A. Yes, sir.
Q. Now, they have likewise testified that on the outside
of your building a man and a lady were present at the time
this liquor was removed from that car. Did anything like
that happen Y
A. No, sir.
Q. Did you go to Lynchburg at any time after you closed
your place of business Y ·
A. Yes, sir.
.
Q. With whom did you gof
A. Mrs. Moore and Mr. Farrar and myself.
Q. Just you three °l
A. Yes, sir.
.
Q. Is that the same :Mr. Farrar who was using the 'phone
in your place of busines:s Y
A. Yes, sir.
·
Q. What did you do with Mr. Farrar°l
.A. He got out the automobile at Ninth and Main in front
of W ~lgreen 's.
page 209 ~ Q. Where did yon and ·your wife go after that
timeY
A. Up to the Texas 'I'avern between Sixth and Seventh on
Main.
Q. For what purpose f
A. To get something to eat.
Q. Do yon know what time that wasf
,
A. We left the place about four o ~clock. I expect it was
around 4 :20 or 4 :25, that long to get there after stopping at
Ninth and Main.
·
Q. Where did you go from the Texas Tavern Y
A. Down to the Shenandoah Cafe.
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Q.
A.
Q.
A.

For what purpose f
I went in there to get a bowl of soup,
After you left the Shenandoah, where did you go Y
Went home.
Q. Who drove the automobile from the Shenandoah to your
place of business 7
A. Mrs. Moore.
Q. Where is the Shenandoah located 1
A. Right second door from Ninth and Main.
Q. In Lynchburg?
A. Yes, sir.
Q. And Mrs. Moore drove the automobile from somewhere
near the Shenandoah to your home.
A. Yes, sir.
page 210 ~ A. Yes, sir.
Q. All right. When you got back to four home,
what was done with the automobile?
A. Pulled around in the back driveway where we usually
park it and pulled up and parked.
Q. Was it parked at that partic.ular time where it is ordinarily parked?
A. Yes, sir.
Q. Do you have any garage or shed or building in the rear
of those buildings in which you park that cart
11.. l\fo, sir.
.
Q. Is there any covering or any shed or any building,. anything like that, that would hide or conceal or prevent anyone
from seeing your car?
A. No, sir.
Q. Were you making any effort to hide it or to conceal it Y
A. No, sir.
Q. It was parked. wh.ere it is, ordinarily parked 7.
A. Yes, sir.
Q. Did you and. your wife get out and go in the house a:nd
go to bedY
A. No, sir.
Q. First1 I will ask you what time you said yon. got home.
A. Around six o'clock.
page 211 ~ Q. When the ca:r was driven into the driveway,
did you at that time. see any automobiles par.Ired
on your premises?
A. No, sir. .
.
Q. Was the "Wilburn- ear tile-re at that time Y

A. No, sir~
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Q. It was not there. All right, now, you and your wife
did not go into the hous,e.
A. No, sir.
Q. When you got back what did you do1
A. We drove up in tho car and had the beater on; sit there
in the car. I read the paper a while. She was listening to
the radio and we droppE!d off to sleep in the car.
Q. Who went to .sleep first, you or your wife Y
A. I think she did. Vve both dozed on off. I was reading
the paper.
Q. we·re you both occnpying the front seat?
A. Yes, sir.
Q. Was your wife under the wheeU
A. Yes, sir.
Q. How tall are you, Mr. Moore?
A. Six foot one and a half.
Q. Six feet one and half inches tall. How much do you
weigh?
page 212 ~ A. Two hundred and thirty.
Q. Two hundred and thirty. What do you have
in the front of your automobile?
· A. At that time it was a radio in the center with the
speaker down underneath the dash, over on the right is a
heater, extra large hot water heater, emergency brake, steering wheel, clutch and brake and the gear shift in the center.
Q. as there any way by which you or your wife could have
leaned forward to have hidden yourself in the front part of
the automobile Y
A. No, sir.
Q. When you went to sleep do you know in w)lat position
you were at that time Y
A. I laid back in the corner. I was sitting on the righthand side. I just laid my head right back in the corner.
Q. Did you get back in that position for the purpose of
hiding or concealing yourself Y
A. No, sir.
Q. Was there any cause or reason for you to hide or conceal yourselves Y
A. No,, sir, no cause whatever.
Q. Do you know the e:rnct position in which your wife was
when she went to sleep?
A. No, sir·, because she woke up first.
page 213 ~ Q. She woke up first. When was the first time
that you knew the officers were there wanting to
see youY
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.A. When Mrs. Moore woke me up in the .car.
Q. What did you do then 1
A. I got out the automobile.
Q. Got out of the automobile....What did Mr. Miles say
to you?
A. When Mrs. Moore woke me, Mr. Williams and Mr. Miles
were standing on the right-hand side of the car, and Mr.
Miles says, "J\1)1.rion, I want to talk to you"..
Q. .All right, what did he say?
A. He told me,--We walked on back from the car on the
side of the station. He told me Mr. ··Wilburn had claimed
somebody had stole some money and whiskey and keys from
him. He asked me what I knew about it.
Q. He told you somebody had stolen, Mr. Wilburn said
somebody had stolen money, keys and whiskey from him at
your place. Did you know anything about anything being
stolen?
A. No, sir.
Q. Did you steal anything from Mr. Wilburn?
A. No, sir.
Q. Do you know anything about Mr. Wilburn's money?
.A. No, sir.
Q. Did you know anything .about his keys 7
page 214 } .A. No, sir.
Q. Did you know anything about the whiskey!
.A. No, sir.
Q. Did you know anything about any whiskey he had other
than the whiskey that you boughtf
A. No, sir.
Q. Now, you told Mr. Miles at that time you didn't know
anything about it. Did :M:r. Miles say anything to you about
anybody else being there Y
A. Yes, sir.
Q. What was that conversation f
.A. He asked me.,-I told him Mr. Wilson was there the
night before.
Q. Did anyone up to that time know exactly the name of
this Mr. Wilsonf
A. No, sir, Mr. Wilburn said that he knew the boy but he
couldn't think of his name, the boy that was with him.
Q. Did you tell him 7
A. I said, "Harvey Wilson left here with you".
Q. You said, '' Harvey Wilson left here with you'' f
A. Yes, sir.
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Q. Did Mr. Miles tell you at that time he was going to Mr.
Wilson's!
A. Yes, si!.
_
.
· .. ·. Q. He tolcl ·you before he left your premises
page 215 ~ he was going to l\Ir. ,vnson's home!
A. Yes, sir.
Q. Did he say anythi11g to you about coming back during
the course of the dayt
.
A. Yes, sir.
Q. Did he ask you if you were going to be home during
the course of the day Y
A. Yes, sir.
Q. At the time yon a1~<1 Mr. Miles had that conversation,
where was the liquor then f
A. Where was the liquor when Mr. Miles was there! In
my house.
Q. In your house Y
A. Yes, sir.
Q. In what part of yonr housef
A. The room on the left as you go in.
Q. Did yon have any liquor hidden in any way at allf
A. No, sir.
Q. Did you have it coirered over with anything¥
A. No, sir.
Q. Were you making :,:ny effort to cover it up Y
A. No, sir.
Q. Have any covering over it at all f
A. No, sir:, nothing in the world.
page 216 ~ Q. What did.you have it in in that :roomf
A. Sitting on the floor nnder the window.
Q. On the floor. You say it was on the floor in that room
at the time Mr. Miles was first talking to you Y
A. Yes, sir.
Q. Did you change the~ location of that whiskey after Mr.
Miles left, saying he wa,s going down to Mr. Wilson's¥
A. No, sir.
Q. Did you still leave it there up until the time M:r. Miles
came back and told you he h3=d a search warrnnU
A .. Yes, sir..
Q. After Mr. Miles; left, where did yon and'. your wife goT
A. Went in the house and went to becl.
Q. Went to bed. Do yon know approximately the· length of
time Mr. Miles. was gone!T
A. Well, I went to sleep. I went in the house and I went
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in the bathroom, and then went on back and went to sleep.
Q. Went to sleep. When was the first time after you bad
gone to sleep you knew Mr. Miles was back there to see you
again?
A. When Mrs. Moore called me. Q. Mrs. :Moore called you f
page 217 ~ A. Yes, sir.
Q. Did ·you hear any horn blowing or, any
knocking or noise outside 1
A. No, sir.
Q. So, you were awakened by your wife.
A. Yes, sir.
Q. After you were awakened, what did you do Y
A. Got up and she came and called me, I got up and
slipped on my shirt and a pair of trousers and went on out.
Q. How was your wife dressed T
A. ·when she came back and called me 7 She had on her
robe.
Q. Was she fully dressed?
A. No, sir.
Q. Did she have on a hat?
A. No, sir.
Q. After you got some clot.bes on, what did you do?
A. I went on out to where Mr. Miles and :M:r. Williams and
l\Ir. Withers was.
Q. Did you have any talk with them about the whiskeyt
A. vVent to the front end of the station.
Q. Did your wife come with you Y
A. She came on out as I come.
Q. Did you tell Mr. Miles you didn't know anypage 218 ~ thing about any liquor being stolen?
A. He asked me again. I told him I didn't
know anything about any whiskey being stolen.
Q. What was said about the seareh warrant Y
A. He told me he had a search warrant and it seemed that
he started to take it out his pocket. I said, "Mr. Miles,
here's the keys. I bought a case and a half of whiseky from
Mr. Wilburn. I got the whiskey at the house. Here's the
keys to the store and house and all.''
Q. · After you said you had bought a case and a half of
liquor, did Mr. ,vnburn deny he had made the sale to you1
A. Yes, sir.
Q. Did either you or your wife make any statement about
it?.
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A. Mrs. Moore, after I told Mr. Miles· that I had bought a
case and a half of whiskey from Wilburn and he denied it,
Mrs. Moore said, "Mr. ,Wilburn, you know Marion did buy a
case and a half of· whiskey from you last night".
Q. Did she say the amount that was paid Y
A. Paid a sum of moiney or something like that. Didn't
call the amount.
Q. Why was it that you did not tell Mr. Miles anything
about the whiskey when he first came to your house?
A. Well, he was investigating the whiskey and
page 219 } keys and money that had been stolen.. I hadn't
stole anything. I bought the whiskey from Mr.
Wilburn and I knew him and I knew Mr. vVilburn, so I didn't
say anything· about it.
.Q. Was this Virginia .A.. B. C. liquor or out of State liquor?
A. Out of State liquo1~, tax paid out of the State.
Q. Did you know Mr. "Wilburn didn't have a right to bring
any more than five fifths or a gallon of liquor out of the
State?
A. I thoug·ht it would be against the law and I know it
now.
Q. All right, you may examine.
CROSS EXAMINATION.

By Mr. Thompson:
Q. Now, as I understand it, Mr. Moore, you say that Mr.
Wilburn was under the influence of 1iquor when he came in
your place of business. Is that right,
A. It was noticeable, yes, sir.
Q. You did· know he was· drinking Y
.
A. I knew he was intmdcated but he wasn't drunk. I could
tell he was intoxicated.
Q. All right. You opE·rate a place, or did at that time, that
sold alcoholic beverages, didn't you T
page 220 } A. Yes, sir.
·
Q. Did you make a practice of aHowing intoxicated people to come in and .remain in thereY
A. No, sir, they'll corr!e in and they'll leave.
Q. Did you ask him to leave?
A. Not at that time. He wasn't causing any disturbance.
Q. But he was intoxicated, yet you allowed him to .stay in
your place of business.
A. He was drinking·.
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Q. Now., .Mr. Moore, you say he got there about 12.:00
o'clock.
.A. Ye~, sir.
Q. And was Mr.. and Mrs. Harvey ·wilson there at that
time!
.A. Yes, sir.
Q.- Was Mr.. Hughes there!
.A. Yes, sir. No, Mr. and Mrs. HughesQ. They had gone?
.A. Mr. Hughes is not married.
Q. I beg your pardon, his girl friend. Did ·you know who
the girl was with him?
.A. With who f
Q. Mr. Hughes 7
A. Yes, 'Sir.
Q. Is she here?
page 221 } A. I don't know whether she is bere or not.
Q. Has she been ·summoned a-s a witness, so far
as you know·t
A. Not to my knowing.
Q. Now, you say-t4at you weren't drinking at all
A. No, sir.
!Q. You didn't drink any that nightt
A. No, sir.
Q. Do you know of any reason why Harvey Wilson should
-come here and testify that you were drinking that night if
you weren't,
·
A. No, sir, I wouldn't know.
Q. All right. Now, were the sailors, Wyatt Tolley and
Reams Leebrick, dressed in sailor uniforms 7
A. Yes, sir.
Q. Were they around in the outer part, that is the room
where you sell sandwiches, the outer part of your :filling station during that evening?
A. They were in the front and back both.
Q. They were out in front?
A. You have go to out to go the men's and ladies' ·restroom, so people pass backwards and forwards to the front
during the evening.
Q. They did go t11rough there7 I understand Mr. Wilson
was in your place of business several hours, he and his wife.
A. They was for several hours, yes, sir.
page 222} Q. All right. Now, you say that Mr. Wilburn
sold these boys a fifth of liquor apiece, or did you
say how much? ·

r
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A. He sold 'em whiskey, a fifth each.
Q. Did yon see him s,~n it to them 1 How do yon know he
did?
.A. They discussed thEi matter up at the end of the counter
two foot from me; I am behind the counter. It is twenty or
thirty inches wide possibly. They discussed the matter there
about the .sale of the whiskey. He told 'em $5~00 a fifth .. He
taken 'em out to the ca1:.
Q. Did you see them eome back?
A. Yes, sir..
Q. Did you see 'em bdng the whiskey inf
A. They came back in and asked for a paper bag.
Q. You don't know w]1at they put in the bag.!
A. No, sir.
Q. You don't know whether he solcl them liquor Y
A. He told them the price and taken 'em out to the car.
Q. You assumed that he did but you don't know.
A. That's what I was judging by.
Q. You are just judging by that. All right, sir.. What
time was it when you purchased this liquor froni Mr. Wilburn!
page 223 } By the Court :
Q. Did they make any agreement about selling
-it while you were there? Did you understand from the transaction, relations between the parties~ the sale had taken place Y
A. The sailors and !fr. Wilburn, they discussed it and he
told 'em $5.00 a fifth.
Q. Did they agree to pay the $5.00!
A. Yes, sir, and went out to the car.
Q. Then they came back and got a bag to put it in Y
A. Paper bag.
..
By Mr. Thompson:
Q. All right, sir. Wbat time was it that you bought the
whiskey from him?
A. About one-thirty.
Q. One-thirty. You l>oug·ht that whiskey then. That was
about an hour after he i~ot there.
A. If it was one-thirty, it was an hour and a half after
he got there about 12:00 o'clodr.
Q. Now, at that time was he drunk or sober?
A. He was- intoxicated, under the influence of something
intoxicating. What he drank, I don't know.
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Q. I see. So, you tell this jury and court you
bought a case and a half of liquor from a man
who you knew was intoxicated.
A. He wasn't drunk. I could tell from his actions he had
been drinking.
. Q. All right. You have already testified you knew it was
illegal from the time you did it.
A. I know it now.
Q. You knew it then.
A. I know it now.
Q. Did you know it then 1
A. It was tax paid whiskey. I didn't know it then. I know
.
now it was illegal.
Q. Didn't you know then it was illegal 1
.
A. I couldn't say I did know it then. I didn't know it was
illegal then at that time.
Q. You had an A. B. C. license, didn't you¥
A. Yes, sir.
Q. .And you mean to tell the jury and court that you, a
holder of an A. B. C. license, you didn't know it was illegal
to purchase more than five fifths of whiskey and bring it in
the State of Virginia?
A. It is not connected with the A. B. C. license. I taken
the whiskey down to the house,, different premises, different
house. I didn't take it in ihe building where the A. B. C.
license is issued for.
page 225 ~ Q. You knew it was out of State whiskey when
you saw it.
A. Washington, or out of State, District of Columbia.
Q. Now, you say that he offered to sell you the case and a
half for $80.00, is that right 1
A. Yes, sir.
Q. $80.00. You went out and looked at it and before you
came back in you took the liquor down to your place of business.
.
A. No, sir, down to ~y house.
Q. I mean to your house. All right. How many fifths did
you take on the first trip¥
A. I taken nine fif tbs each time.
Q. Nine fifths each time?
A. Yes, sir.
Q. Now, how many people were at your place of business
at one-thirty that morning?
A. I don't know how many was there.

page 224

~
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Q. There was a numl1er of people f
A. There was some people there, sure.
Q. Did you· go right down in front of your place of business to your cabin and put that liquor in and come back and
get another arm load and take it down there T
A. No, sir, the car was on the upper side.
page 226 ~ Q. This car wast
A. On the Rustburg end and a drive all around
the place. Just. as near one way as it is the other. I taken
it out and taken .it right down the back drive into the house.
Q. You took it in your arms like this 1
A. Yes, sir.
Q. Why didn't you take the cases f
·A. Mr. Wilburn said he wanted to keep the cases.
Q. I see. Then, I understand you went back in the filling
station and counted out $80.00 across the counter., when there
were various people in and out of your filling station there,
for this illegal whiskey.
A. Paid him over the counter for the whiskev.
Q. All right. Now, what time was it wheuu Mr. Wilburn
and Mr. Wilson left thE,re?
A. About 2 :00 o'clock.
Q. About 2 :00 o'clock and they never did get back t
A. Not to my knowledge. I didn't see 'em no more until
the next day.
Q. I am going to ask you if Mr. Wilson wasn't in your
filling station and talked to Mrs. Wilson after he came back
from over at Lynchburg-.
A. Didn't see Mr. Wilson no more after he
page 227 } left. He didn't come back in there. I was closed
up at 2 :00 o'clock and let nobody in but my
wife.
Q. You deny Mr. Wilson talked to his wife from your place
of business over to the Old Fort.
A. Yeah, I know he di.dn 't.
Q. Now, you have spoken of Mr. Farrar being there. Where
was Mr. Farrar after 2 :00 o'clock?
A. He was there in tlte place.
Q. In the station?
A. Yes, sir.
Q. All right. Now, I notice you said you told your wife
if Mrs. Wilson couldn't come back with her, to hire a taxi.
Is that right t
A. Yes, sir.
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Q. You had your car there in front of t.he place, didn't
you?
A. Yes, sir.
.
Q. You could lmve gone over and gotten her.
A. r was cleaning up.
Q. Now, I understood you to say l\fr. Farrar had been calling for several hours trying to get a taxi to come after him.
A. Yes, sir..
Q. How did you think your wife was going to get a taxi
when Mr. Farrar, in your place of business, could not get
oneY
A. This is Saturday night. You can call up at
page 228 } Old Fort any time and it is always a number of
·cabs there on Saturday night. They come out
there on Saturday night and pick up passengers and you can
get one there easier on Saturday night than you can at a
taxi stand.
Q. What was wrong with Farrad
A. He would have had to walk to Old Fort.
Q. Couldn't he call the Old Fort?
A .. I don't know if he thoug·ht of that.
Q. He is a friend of yours. Why didn't you suggest i U
A. I know him.
Q. He is a friend of yours.
A. Friendly in a way. I know him.
Q. How long did Mr. Farrar stay theret
A. Mr. Farrar stayed there until I taken him to town.
Q. What time was that f
A. He left there about four o'clock with us.
Q. Fo\lr o'clock in the morning?
A. Yes, sir.
Q. Now, you had bought this liquor from l\fr. Wilburn
about one-thirty.
A. Yes, sir.
page 229 } Q. Now, you tell this jury and the court that
Mr. Wilburn's car., as far as you know, was not
on your premises from the time that Mr. Wilburn and Mr.
Wilson left there going over to Lynchburg any more that
nigbtY
.
A. I wasn't there any more until the next day.
Q. Until the next day. It was not there when Mr. Wilson
and M:rs. 'Wilson came back?
A. Wasn't when M:rs. Wilson and Mrs. Moore came back
from Old Fort. I didn't see Mrs. Wilson. She came to the
door and I was closing the blinds.
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Q.
A.
Q.
A.

She came to the door 1
Sure. I let her in .
I am talking about Mrs. Wilson.
She wasn't at the door when I opened it.
Q. This car of Mr. Wilburn's was not on the premises, so
far as you know, that night.
A. It wasn't there when I went to Lynchburg.
Q. It wasn't there when you came back from Lynchburgf
A. No,. si:t.
Q. All; right. Now, you deny you got John Henry to help
you take this liquor clown to your house Y
A. John Henry wasn :•t there except around 11 :00.
Q. John Henry has testified that at the time this liquor·
was taken out that you were there, Mrs. Moore was there,
Mr. Farrar was there, and I believe he said some
page 230 } lady was th Eire. How did John Henry Robinson
know that those people were there at 2 :30 or
3 :00 o'clock in the morning, as you have testified there were,
· if he didn't see them!
.A. I don't know. John Henry wasn't there after that
time, after 11 :30 or quarter to 12 :00 when he left there. He
wasn't there any more.
Q. Explain to the jury how he would know those people
were there at 2 :30 or 3 :00 o'clock in the morning, as you have
testified they were theru.
A. 2 :30 or what!
Q. 3 :00 o'clock.
A. Wasn't anybody but Eddie and Mr. Farrar and Mrs.
Moore came back from Old Fort.
Q. What time?
A. I would say 2 :30 or 2 :35.
Q. He's testified they were there and also Raymond Karns
was there. You can't explain that, can you t
.A. I couldn't, but knowing the reputation of those boys
the way _it is known in the community, I wouldn't be surprised at anything they· say.
page 231 t Q. Those ·boys are pretty ba~ aren't they t
A. They have that reputation.
Q. Now, I want to know if their reputation is that they
are such bad boys, why did you, since the last trial of this
case, before the first and second trial of this case, why did
you get them in your car and take them to a carnival Y
A. I haven't ]1ad Karns in my car.
Q. John Henry?
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A. vV e were going to the show in Amherst at Shrader
Field and Eddie works for me, and we were going out and
asked Eddie to go. We wanted to go along and watch the
automobile. There are a lot of them around carnivals. He
sat in the car. We had gone to the house and dressed and
when we come back, John Henry was in _the car wit}l Eddie
and he went out there.
Q. As a matter of fact, you have employed Eddie since he
testified against you in the first trial.
A. Eddie has worked for me all the time.
Q. vV orked for you all the time.
A. I'd say two years or a year and a half.
Q. If he is such a bad boy, why do you employ him Y
A. I haven't employed John Henry for two
page 232 ~ years.
Q. Didn't you have him working for yon on
the lake property?
A. He was down here and worked down here in the country.
Q. You have emplqyed him.
A. He worked one da.y or a day and a half.
Q. You have employed him since that time.
A. He was working down there and I was in charge of it.
Q. If he is such a bad boy, why did yon employ liun f
A. It is a help shortage. I had him down there helping
me down there.
Q. Eddie is all right, is he! Eddie is honest f
A. He works for me.
Q. I am asking you if, in your opinion, is Eddie honest Y
A. I trust him. I have him there in the place.
Q. You would say if he'd tell a thing you would think it is
true.
A. vVell, I trust him. I have him work in the place.
Q. You have got confidence i'n him.
page 233 ~ A. I have got that much confidence in him.
Q. All rig·ht. Now, if John Henry Robinson
and Raymond Karns are such bad boys, you mean to tell the
court and jury you let 'em come in your place of business
there at 11 :00 or 11 :30 at night and go on back in the kitchen
and eat sandwiches back there 1
.
A. vVell, they asked me. It is a public place and it is open
to the public.
Q. You don't turn your kitchen over to the public.
A. It is open for inspection. Eddie is John Henry's
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brother. He's the one asked me could they go back in the
kitchen and get a sandwich where Eddie was, where he could
make it for them.
Q. Did you allow those boys, with such bad reputations, to
·
go back in your kitchen '1
A. They went in my kitchen.
Q. Now, l\fr. Moore, if your car was parked where it was
on the morning of the 11th of February, could a person driving along on U. S. Roufo 501., either going to or coming from
Lynchburg·, see your ear?
A. Yes, sir, they could see it coming from Lynchbmg or
going either one way from the lowPr end of the drive.
Q. Could see it corning· either way!
A. A certain place on the highway.
Q. In othur words, when you got in front of
page 234 ~ the place could they see it?
A. No, you have to be on the Lynchburg side
to see it. It is a long building.
Q. And you have to watch as you came up the highway to
.
see it behind the building?
A. I wouldn't say you'd have to watch. You ride by and
there it is.
Q. It was behind the lmilding.
A. It was over behind the edge of the building, headed towards the lattice fence. You can pl~inly see it from the highway.
Q. Now, as a matter of fact, ordinarily you park your car
out here in front of this lattice work, don't you t
A. No, sir, only time I park it ~mt there is during· the day
when I got to town after something. Every night when we
are not open, on Sundays usually, coming in or going to bed,
we park right here. It is two ruts out there plainly where
you see it is parke.d all the time. It is the parking place for
it.
Q. And yon tell this ju:ry and court you never park out there
at night?
A. I never park wher,~ Y
Q. In front of the latt.ice fence f
A. When I close I move the car back there in
page 255 ~ this place every night.
Q. Never leave it out there?
A. Probably out there in the early morning, daytime. We
park most anywhere on the drive in the daytime or until closing time.

/
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For the last several years you haven't been opening u_p
around 12 :00 o'clock, have you °l
I don't have no partie.ular time to open.
You ordinarily wait until around 12 :00 o'clock?
A. I wouldn't say every morning. Some mornings I am
open early and again I am not.
Q. And you do have a high fence all around your property,
don't you, a high board fence!
A. It is about six or six and a half foot around the property.
Q. Now, .you say that you came back there around six
-o'clock in the morning. Was it dark then T
A. Yes, sir, that time of year it is dark.
Q. I understood you to tell this jury you sat in your car
:and read a newspaper by the light that is in the clock. Is
that correcU
A. No, sir.
Q. Well, I understood you to say that.
A. It is a light in; the dash that lights up the clock, a socket
you can pull out. It is a long cord to it. You take it up
and shut the dash box and · your light sets up
page 237 } here.
Q. How big is that light bulb?
A. It is probably the size of my thumb, something like that.
Q. The light bulb the size of your thumb, you were reading
your newspaper by that?
A. Gives plenty of light.
Q. Did you turn around in your car?
A. Just take the paper and set there.
Q. .You certainly had to switch yourself around to get the
.
light in front of the paper.
A. Not to amount to anything. Just turn the paper and
the light sets right in front of you, and you just read it. It
is very simple.
Q. As you sit in the car, that light you are talking about is
· in front of you.
A. It is a drop cord, similar to one but not as long, of

Q.
until
A.
Q.

eou:rse.
Q. How long is that cord?

A. It is,-I would say that long {measures about a foot).
Q. About a foot. You couldn't get it away from your dashboard, could you f
A. It will bend over or any way, flexible.
.
Q..Now, your wife was listening to the radio and you were
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reading. Did yQu all turn the radio off before
page 237} you went to sleep¥

A. I don't think we did..

Q. Still 'rllll,Iling the next morning V

A. Nor, it wasn't playing. I don't know whether we turned
it off or not.
Q. Now, :M:r~ Moore, did you take all the liquor Mr. Wilburn had in his car out T
A. He said he had a case and a half. That's what I bought.
Q. Did you get all that you sawT
A. I don't know whether that's all he had or not. He
taken out part of the w:b.iskey. I don't know whether he had
any more or not.
·
Q. You looked· back. in there 1
A. I just looked to sc~e what I was buying. I didn't have
anything to do with any more.
Q. How many cases were in there t
A. I didn't see but two cases.
Q. You looked in both of them 1
A. I rais.ed the top o:n both cases.
Q. You counted the bottles so you'd be suret
A. I counted the bottles I bought.
Q. Do you know whether or not it was any more in theref
A. I don:t know.
page 238 } Q. You dcm 't know if any more was in there or
not.
A. I don't know what else he had in his car.
Q. Now, he told you, however, that he had a case and a half
he would sell you Y
A. He told me he had a case and a half and would sell it
for $80.00.
Q. When the Sheriff asked you about it, why didn't you
very promptly say, "M:r. Miles, I don't know about anybody
stealing any liquor. I bought a case and a half of whiskey
from this man" t
A. He told me he was looking for stolen goods. I hadn't
stolen anything. I did1;,. 't say anything.
Q. Wilburn was the man from whom you bought the whiskey. He's the man who had the whiskey. Why didn't you
tell Mr. Miles you had bought this whiskey Y
A. At that time I dicln't want to get Mr. Wilburn involved
and get involved in anything, because I knew him.
Q. You were trying fo protect Mr. Wilburn¥ You were trving to save Mr. Wilburn some embarrassment,
.
·
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A. I knew him and I knew I badn 't stolen anything, so I
didn't tell Mr. Miles.
Q. Mr. Wilburn was the man inquiring about the liquor.
A. Mr. Miles was inquiring about it.
Q. He told you Mr. Wilburn was inquiring· about it, had
come to bimi
A. He told me J\fr. Wilburn said somebody stole
.
page 239 r it.
Q. Your explanation is that you didn't want to
embarrass _Mr. Wilburn, whose liquor had been taken, and
that's why you didn't tell the Sheriff you had bought the
liquo~
·
A. I Imel bought the whiskey from Mr. Wilburn.
Q. The Sheriff testified in this case and he said he talked to
you and you said you bought a case of liquor. Now, is the
Sheriff mistaken f
A. I told the Sheriff I had bought a case and a half of
whiskey.
Q. He is mistaken, is he?
A. Yes, sir.
Q. All right. Now, the Sheriff has testified that your wife
talked to Mr. Wilburn in your presence and said that you had
paid eighty bucks for this whiskey. Now you say she didn't
state the amount.
·
A. She said a sum of money, or some money.
Q. Then I want to get this straight. The Sheriff is mistaken in what he says when he said she said eighty bucks Y
A. She said a sum of money or amount of money.
Q. He is mistaken .
.A. ''You know he paid you a sum of money.''
· Q. You heard the Sheriff say Mrs. Moore said eighty bucks.
I want to know if he is mistaken.
.
A. Yes, sir.
page 240 r Q. Now, you say you didn't have the whiskey
covered or anything. Did _you have your house
locked Y
A. The door was locked, yes, sir.
Q. The front door Y
A. Yes, sir, I lock that when I am out, when I go out.
Q. Nobody could get in unless they broke in, or you gave
'em the key.
A. The front door. No other door is locked.
Q. You say w4en Mr. Miles left there you went to sleep.
You mean to tell this jury you were in that building sleeping
when the Sheriff was doing all the knocking on the door, little
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dog in there barking, and all that kind of stuff, you were sleeping through that 1
A. I didn't hear anything until Mrs. Moore called me.
Q. I see. Now, as a matter of fact, didn't you and Mrs.
Moore both hear the Sheriff say he had a search warrant 1
A. Nor, sir, I was asleep.
Q. Now, you say that Mrs. Moore, when she went to the
door, had on simply her robe, she ·wasn't dressed and have
on her hat?
A. Had on her robe.
Q. You heard the Sheriff testify when she came to the door
she was fully dressed and had on her hat.
page 241 ~ A. She had nothing on but her robe.
Q. He is mistaken.
A. Yes, sir.
Q. All rig·ht ..

RE-DIREmT EXAMINATION.
By Mr. Jester:
Q. One thing I failed. to ask you. .When Harvey Wilson
was testifying yesterday, he claimed after he came back from
Lynchburg that he saw you on the outside of your filling· station building and that you walked over to the automobile of
Mr. Wilburn and raised the rear or the trunk of his car and
took a bottle of liquor, ,vhen you came back you had a bottle
of liquor. Did you take any liquor out of Mr. Wilburn's car
at that time?
A. Mr. Wilburn's car wasn't there up to 2 :00 o'clock.
Q. Wasn't there. You couldn't have gone over there· and
gotten it.
A. No, sir.
· Q. That's all.
By the Court : Who was it said that f
By Mr. Jester: Mr. Harvey Wilson.
page 242}

RE-CROSS EXA1'ITNATI0N.

By Mr. Thompson:
.
Q. It's been testified :here by Mr. Harvey Wilson that Mr.
Wilburn and you went out and came back and you had a fifth
of whiskey and so did ~fr. Wilburn, which liquor was passed
around and they all had a drink. Is that correcU
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A. Mr. Wilburn and myself was out only one time, about
one-thirty. I didn't see him any more after 2 :00 o'clock.
Q. Did you see him come in with the whiskey!
A. I didn't see Mr. Wilburn come in with any whiskey any
time. He wasn't there after 2:00 o'clock. ·
Witness stands aside.
By Mr. Jester: If Your Honor please, I wish to read the
testimony of Mr. Farrar at this point. Mr. Farrar was here
when this case was first tried in 1viarch and had to go to the
navy, and we haven't been able to get him here since. That
is the reason he isn't here to testify in person.
page 243 ~ By the Court: All rig·ht. Mr. Jester, you may
read the direct examination of Mr. Farrar and
Mr. Thompson may read the cross examination.
The following testimony of Mr. John Farrar, as given in
this case on March 27, 1945, is read:
''JOHN FARRAR,
Sworn.
DIRECT EXAMINATION.
By Mr. Jester:
Q. Mr. Farrar, where do you live, please!
A. I live out in Bedford County, sir.
Q. Were you at the place of business of Mr. Moore on the
night of February 10th and into the morning· of February
11th?
,
A. I was, sir. .
Q. Do you recall about what time you reached his place of
business that nig·ht?
A. Well, it was around 11 :00 o'clock.
Q. Around 11 :00 o'clock.
A. I know they quit selling beer when I got there.
Q. Do you know Mr. Wilburn?
page 244 ~ A. No, sir.
Q. Did you see anybody there that night called
Mr. Wilburn?
A. I didn't see anybody call him that. No, sir, I didn't.
Q. Didn't see anybody? Did you hear anybody call him
that!
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... .,

A. No, sir..
Q. How did yon happon to be theret
A. Well, I g·ot off from work at 6 :00 o'clock and another
boy and I went to the po,ol room and shot pool for about two
hours.. I went to the show: and it was a boy picked me up and
said. he was coming down to Rustburg, and he asked me to
ride with 1iim. When he got out there, I said I'd stop at Mr.
Moore's, and he promised to come back and pick me up at
12·:00 o'clock, and he didn't come. I mean, that's why I was
there.
Q. In other words, you were there waiting for himY
A. I mean, just stoppe,d off. That was all.
Q. Did the man ever ,3ome back for you Y .
A. No, sir, he never did.
Q. How long did you e1tay at Mr. Moore's place of business
that nightt
,
A. I stayed there from around,-! don't know exactly. I
know it was 11 :00 o'clock, or maybe a few minutes after, until
around four.
page 245 r Q. .A.round. four o'clock in the morning¥
A.. Yes. sir.
Q. Did you have any occasion during the period of time to
use the telephone t
·
A. Yes, sir, I used it quite a bit trying to get a cab to go
home, after the boy dicln 't show up at 12 :00 o'clock as he,
agreed.
·
Q. Does Mr. Moore have a telephone booth in that building!
A. He does, sir.
·
Q. What part of the building is the telephone booth situ..:
atedY
·
A. Well, he has a comater that is in an L shap~. · It is like
this and goes that way. The front counter is a little longer
than this and the counter, I'd say, is around six feet and the
telephone boot.h is right in the corner there.
.
Q. Did you see him have any transactions with anybody
that night while using the telephonet
.A. I did see this fellow come in. He was wearing a light
coat and glasses and I did see Mr. Moore give somebody this
amount of money. I couldn't say how much it was or anything else. I know it was more than one piece of money.
Looked like eight or ten. I couldn't tell how much or any.:.
thing else. "When Mr. Moore gave him the money
page 246 r he says, "'I1hat's right, isn't iU", and I don't
know what 1he boy said or anything else.
Q. Where were you at that time Y
,
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A. I was in the telephone booth calling a cab. While the
operator was ringing I walked in the booth, and, instead of
turning around like this, I picked the receiver up. The pay
telephone has the receiver so you can stand on the outside
the booth and talk if you want to, and this fellow was standing about here and Mr. Moore about there (indicating points
about two or three feet apart), I mean across like this. Mr.
Moore counted the money out to him. As I say, I don't know
how much it was or anything else.
Q. What kind of money was it, coin or paper money?
A. It was paper money.
Q. Paper money!
A. Yes, sir.
Q. Do you know what denomination of paper money!
A. I couldn't tell you the size of the bills, no, sir.
Q. You don't know whether they were ones, fives, twenties,
fifties, or what 1
A. I couldn't te~l the quantity or size eith~r one. I don't
know the amount.
Q. You don't know the amount. Were there
page 247 ~ several of those bills paid over to him?
A. Apparently to me it was eight or ten. How
many it was, I couldn't say exactly.
Q. You didn't hear the details of the conversation 7
A. I knew nothing about the transaction other than to see
him give this gentleman money. When he finished giving it
to him, he says, ''That's right, isn't iU" I don't know what
it was for or anything else.
Q. Was this man that you saw him pass the money to at
the counter at that time?
A. Yes, sir.
Q. Was the money placed on the counter?
A. Yes, sir, it was counted on the counter like this.
Q. Did the man take the money off the counter!
A. Yes, sir.
Q. Do you know what he did with the money Y
A. No, sir, I do not.
Q. You don't know what he did with iU
A. I don't know whether he put it in his pocket or pocketbook.
·
Q. Did that man appear to be sober¥
A. No, sir, he wasn't. That's the reason I took notice of
him. He was standing like this at the counter. He walked
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around in the place about half-way back to the
dance hall and turned around and walked up. I
was going in the dance hall and I noticed him and
I made the remark to Mr. Moore, I said, "The gentleman that
you gave tµe money to was kind of intoxicated". That's all
1hat was said.
Q. You know anythin1~ else about iU
A. No, sir, that's all.
Q. Let me ask you thi8: You left there about four o'clock?
A. Yes, sir, I did.
Q. Who carried you to town¥
A. ,Mr. Moore and his wife.
Q. Mr. Moore?
A. Yes, sir. I tried continuously from 12 :15 on through
and when it was around two o'clock I was still trying to get
a cab, and he told me, Baid, ''If you can't g·et a cab, if you
will wait until I get cles.ned up, I'll carry you".
Q. You know Mr. Moore closed his place of business around
two o'clock?
A. Yes, sir.
Q. Do you know Mr. Wilson?
A. No, sir.
Q. Did anybody come to the place and come inside and use
the telephone?
A. No, sir, I didn't see a living soul.
page 249 ~ Q. Did you stay in Mr. Moore's place from the
time he closed at 2 :00 o'clock until the time you
left?
A. I stayed in the place and after he closed I sat on the
table in one of the booths.
Q. Did you ever go outside?
A. No, sir, I never went outside until about a quarter of
four.
Q. YOU went outside a.bout a quarter of four?
A. I went to the rest room. Then Mr. Moore started to
check his money. I told him I'd wait in the car for him.
Q. You sat in the car 1
A. Yes, sir.
·
Q. Did any car drive up and park in the driveway while
you were in the car?
A. Definitely no.
Q. You went out and g:ot into Mr. Moore's car. Did you see
any cars in -the driveway at that time?
A. No, sir, I didn't.
page 248

~
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Q. From the time you got out there until the time. you left,
did any cars drive up and park there?
A. No, sir, they didn't. You meanQ. The time you left his building at a quarter of four and
went and got in his car until the time you left and came to
Lynchburg?
page 2'50 } A. Didn't any ears come on the drive at all.
· His car was parked in front of the place between
the gas tanks and the :filling station. If anything had come
· in either way I could have seen it.
.
Q. That was Mr. Moore's car parked in that position Y
A. Yes, sir..
Q. You left Mr. Moore's place of business then. Was there
anything on either side of the front of the building t~at would
bave prevented you from seeing a ear, had one been parked
on the Lynchburg side Y
A. No, sir, I don't think so.
Q. Between the building and driveway!
A. I mea11 when you pulled around like that it was a ·clear
.view. I didn't see any car parked anywhere on the drive at
all.
Q. Didn't see any car parked there f
A. No, sir, I didn't. ·
Q. All right.
' CROSS EXAMINATION.

By Mr. Thompson:
Q. Were you looking to see if there was another car?
A. Well, no, sir, I mean I didn't particularly
page 251 ~ look.
Q. You weren't thinking about it, were you?
A. No, sir, I didn't.
Q. You got in Mr. Moore's car and his car was parked between the :filling station and gas tanks Y
A. That's right.
Q. When you got in there who got in with you f
A. Didn't anybody get in with me at all.
Q. You were in the back Y
A. No, I was in the front seat.
Q. Did Mr. Moore get in with you?
A. When I :first went out and sat in the car? I sat in the
car around fifteen minutes. When I came from the rest room
I sat in the front seat, but when Mr. Moore and his wife came
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out of the place, I got out and let his wife in and the three of
us rode to town. Mr. Moore drove.
Q. You were on the front seatY
A. Yes, sir.
Q. Now, it's been tee.ti:fied to here by numerous witnesses
there was a
sititng beyond the driveway to the left as you
came out the· door. Y 011· don't. mean to tell this jury that car
wasn't there, do you Y
A. I said I didn't see any car.
Q. ·You weren't particularly looking for ity .
A. I m'ean I would ~Lave seen it, looks like. If it was in
plain view of ev·erybody I would have seen it, too.
page 252 ~ Q. When you came out of the :filling station,
you got in the car and it was facing this way.
A. When I' came out the :filling station, the door was here.
I walked to the rest room.
Q. To the right, this end T
A. This end.
Q. And you came back and got in the front seat 1
A. I got in the front seat.
Q. All right. Now, you don't mean to say that other car
wasn't there, do you i
A. I said I didn't see another car.
Q. All right. There were some more four or five witnesses
that were there at the time you were who saw it.
A. If it was any car there, I didn't see it.
Q. You didn't pay any attention to it, if it then was there T
A. No, sir.
Q. This man you saw Mr. Moore making change for was
drinking Y You don't 1."llow the gentleman Y
A. No, sir, I didn't.
Q. He might have be•m giving him change for a ten dollar
billf
A. I don't know what the change was for.

c~r

By the Court:
Q. What time was that Y
page ·253 ~ A. I started calling the cab around 12 :15. · The
cab company answered and said they'd have one
there in thirty minutes:, and I called back and I never could
get the line. At ten minutes of one I tried again, and in :£if- teen minutes again. It was, as I said, approximately between
one and one-thirty and along in there. I don't know right to
the minute what time i1; was.
·
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Q. About one 1
A. It was betwee·n one and one-thirty. I mean I couldn't
say exactly right to the minute what time it was. It was
about that time but I did call continuously the e_ntire time.
Q. Who was it you rode out there with Y•
A. It was a Bob Munford. He is a soldier.
Q. Where was he going f
A. He said he was coming down in the country to see somebody. He left on the following Tuesday going back to this
camp in Asheville. I don't know what the name of it is.
Q. Did you see any whiskey around that night?
A. No, sir, I did not. I didn't see one drop of whiskey anywhere.

By Mr. Thompson:
Q. You weren't paying much attention to what was going
on there, were you Y
pag·e 254 ~ A. vVell, I was in the place all the time, sir.
Q. Up in front there?
A. Not out in front, no, sir.
Q. In the front part of the filling station?
A. I wasn't in the front all of the time.
Q. Where were you?
A. I was in the back from around, from around eleven until
two. I was back and forth calling the cab. I didn't stay out
in the front.
By the Court:
Q. What time was it you began to call a cab7
A. 12:15.
.Q. And you called from 12 :15 until what hour 7
A. Until around 3 :30, sir.
Q. 12 :15 to 3 :30.
A. After Mr. Moore told meQ. Did you see Mrs. Moore and Mrs. Wilson get in a car
and go towards Lynchburg 7
A. No, sir, I did not.
Q. Did you see anybody leaving there going towards town!
A. No, sir.
Q. Did you make any inquiries of the people there for a
ride1
A. I didn't know Mrs. Moore and them went to
page 255 ~ town.
.
Q. vVell, several people were there?
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A.
Q.
A.
Q.

Yes, sir, lots of people there.
You didn't make any inquiries to get a lift?
No, sir, because I didn't live in town, see.
All right.

By Mr. Thompson:
Q. Did Mr. and Mrs. Moore take you out to your home in
Bedford?
A. They let me off in front of Walgreen's and' I caught a
cab and went home.
Q. · What time was that?
A. It was four or a little after. It was around four when
we left there. Four-fifteen, or something like that, sir, when
I g·ot downtown.
Q. These colored boys around there at that timeY
A. The only colored boy I saw·there that night was working in. there. They call,~d him Eddie.
Q. vVas he there when you lefty
A. Yes, sir.
Q. · Did you see him leave?
A. I saw him go out, I imagine around 3 :30, sir.
Q. Did you see John Henry Robinson, the brother of Eddie,
did you see him there Y
A. No, sir, I did not.
page 256 r Q. Did you see Raymond Karns there?
A. I don't even know him.
Q. Didn't see him eitherT
A. No, sir.
Q. And you didn't see Mr. Wilburn and Mr. Wilson leave
and come to town 1
A. I did not, sir. I mean, I didn't even know Mr. Wilson
or Wilburn either one.
Witness stands aside.''
page 257
timony of
testimony
· on March
testify to

~

By the Court : It is agreed by counsel for the
Commonwealth and for the accused that the tesJohn T. Farrar, just read to the jury, is the same
that was gi.ve1n by· him at the first trial of this case
27th, 1945, and that the witness, if present, would
the same thing.
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C. E.- KIDD,
Sworn.
DIRECT EXAMINATION.

By Mr. Jester:
Q. Are you Mr. C. E. Kidd 1
.A. That's right.
Q. Where do you live, please, Mr. Kidd 7
A. Lone Jack in Campbell County.
Q. Lone Jack in Campbell County. Do you know Mr. Marion Moore, the defendant in this case?
A. Yes, sir.
Q. Do you know where his place of business is located T
A. Yes, sir.
Q. How far do you live from his place of business 7
A. To go around the road, I reckon it's a mile and -threequarters, o·r probably two miles.
Q. Do you know a young colored boy who testipage 258} fled in this case by the name of John Henry Rob..
insonT
A. That's right.
Q. Do you live in the same general neighborhood in which
Mr. Moore and John Henrv Robinson live?
A. Yes, sir.
..
Q. How long have you known John Henry Robinson?
A. WeIi, I have known him for three or four years.
Q. I wish you'd please state if you saw him on or about
July 25th of this. year and, if so, where.
A. Yes, he come to the :field as I was plowing corn the day
before they had this trial some time in ,July, ]ast July.
Q. · The last time was July 26th. In other words, it was the
day before the July Trial.
A. Before the trial.
Q. All right, sir. ,John Henry Robinson make .any statement to you at that time with reference to his condition the
night that this offence occurred and. if so, what did he sayT
A. When John Henry came up the road, came along the
road where I was plowing. corn, just about the time he got
up there I drove out to the road and turned the horse around
and waited for this little bov. I had sent this little bov to
the store after i box of Prince Albert tobacco,
page 259 ~ and I waited until this little boy got up there.
John Henry come. on up and spoke to me. I say,
"''Where you going, John Henry? You hunting a. job?" He
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said, "Nor, sir, I am going down where they are threshing
wheat to see if I can get a job threshing wheat." I say, ''Mr.
Stevens is threshing oats and Mr. Carson is going to thresh
wheat tomorrow. You got to go to Rustburg tomorrow,
haven't you·?" He said, "Yes, sir, that's right"~ He said,.
'' I wish I had told the truth the first time I was down there
and I could make myself some money helping thresh wheat'',
and I remarked to him, ' :vVhy don't you tell the truth tomorrow T'' He said, '' A man told me if I didn't tell the same
story that I told the first time, they would put me on the
chain-gang for three yea.rs". · I told him, ''Well, John, that
is what the court wants, the truth. I don't think they'd lock
you up or put you on the chaingang for telling the truth.'' I
just pulled the lines around my neck,-I was plowing with
double lines-and went on off. John told me, "That is what
I am going to do. I am going down tomorrow and tell I was
drunk and don't know what went on."
By the Court:
Q. He said he was whatf
A. Said he was drunk and didn't know what went on.
page 260

~

By Mr. Jester :
,
Q. He told you he was drunk and didn't know
what went onY
A. The words he told me.
CROS8 EXAMINATION.

By :Mr. Watkins:
Q. How long have you know Mr. MooreY
A. Well, I have known Marion Moore twenty years.
Q. A neighbor of his Y
A. Yes, sir.
Q. And do you know whether John Henry bad worked over
at his place or not¥
A. I have seen John Hem:y around the place over there.
I reckon he was helping around there on little odd jobs.
Q. How many times have you see him there!
A. I couldn't say how many times I have seen him there.
Q. Have you seen him there regular?
A.. Regular there for a while. Along for the last vear or
so you'd see John aroun.d there. I reckon the boy was working there. I couldn't say.
·
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C. W. Falwell, Jr.
Q. How about the Karns boy, do you know him 1
A. Yes, sir.
page 261 ~ Q. Do you know whether he worked over there
or noU
A. I don't know whether Moore had him hired or not.
You'd see him around the place there. You'd see him around
most anywhere.
Q. Do you have any idea, ]\fr. Kidd, who he was referring
to when he said somebodv told him he'd have to come down
here and tell the same story that he told before, if he didn't
they'd put him on the chaingang 7
A. No, I don't know. I don't know who he was ref erring
to.
Q. You didn't ask him who Y
A. I didn't ask him, no.
Q. And when he left there he did tell you he was going to
come down and tell the truth, and, as far as you know, he
did come and tell it.
_
A. I haven't heard any of his evidence.
Q. Did he explain to you who gave him the liquor or beer
·or wine that made him drunk that nightY
A. No, sir.
Q. I think that's all.
Witness stands aside.
page 262 ~.

C. W. FALWELLt JR.,
Sworn.
DIRECT EXAMINATION.

By Mr. Overbey:
Q. This Mr. C. W. Falwell, Jr. f
A. Yes, sir.
Q. Mr. Falwell, what is your occupation?
A. Transportation business and grocery.
Q. Hotel, too Y
A. Yeah.
Q. Are you acquainted with John Henry Robinson, the
colored boy who testified in this case 7
A. Yes, sir.
Q. How long have you known him 1
A. Oh, smren or eight, maybe ten years.
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C. W. Falwell, Jr.
Q. Do you know what his reputation in the community is
for truth and veracity f
A. I'd say it was bad.
Q. You know iU
A. Yes, sir.
Q. And it is bad.
A. Yes, sir.
Q. Witness with you.
CROSS EXAMINATION.
By Mr. Watkins:
.
Q. Mr. Falwell, do you know any reason why
page 263 ~ John Henry would tell an untruth about Mr.
Marion Moore Y
A. Well, I don't know about that, I don't think, but I
wouldn't have any reason to believe he'd tell the truth about
anything.
Q. You don't know any reason why he woulcl tell an untruth
about Mr. Moore at aH, do youf
A. Nor, sir.
Q. Do ·you know whEither he has been working at ]\fr;
Moore's place?
A. No.
Q. Sir?
A. No, sir, I don't kn.ow. Just hear what they say, that's.
all.
Q. What is the heamay? Do they say,--Has he got the
reputation of working there?
A. I happened to ask his mother, I think a day or two after
this thing happened, about it. I say, ''What happened over
there at Moore's?", and she say, ''Oh, we didn't know nothing about it. I didn't know nothing about it until the children
called me. We was all at the house at the back porch.'' The
children called her and wanted to know what was going on
over at Moore's.
Q. You live over there in Lynchburg, don't you f
A. Yes, sir., I live in Lynchburg.
Q. Where does John Henry live f
page 264 ~ A. He lives right behind Moore's.
Q. Back behind Moore's f
A. Yes, sir.
Q. Who did you ever discuss John Henry's reputation
withY
.
A. Well, he worked for me some.
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John Barnett.
Q. Worked for.you}
..A. Yes, sir.
Q. Did you have a falling out with him 1
A. I didn't have n-0 falling out. He got to picking up
everything he could get a hold of. I had to get rid of him.
Q.. You based his reputation on that?
A. No, sir.
Q. You know of no reason why he should tell something
untrue on Mr. Moore!
A. (Witness does not :answer.)

RE-DIRECT EXAMINATION.

By Mr.. Overbey-:
Q. Would you believe him on oath?
A. I wouldn't, no.
Witness stands aside.
page 265}

JOHN BARNETT,
Sworn.
DIRECT EXAMINATION.

By Mr..Jester~
Q. Is your name John Barnett?
A. John Barnett.
Q. Where do you live, John Y
A. I live at least a block from Mr. Moore's filling station.
Q. In Johnson Town t
A. Yes, sir.
Q. First, I '11 ask you, do you know a colored boy named
John Henry Robinson?
A. Yes, sir.
Q. Where do you work!
A. Consolidated Textile.
Q. In Lynchburg Y
A. Yes, sir.
Q. How long have you been living in Johnson Town t
A. Around four years.
9
Q. How long have you known John Henry Robinson!
A. Around four years.
Q. Do you know what John Henry's general reputation for
telling the truth in that neighborhood is Y

l 7z
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A. Yes, sir.
Q. What is iU
A. Bad~
page 266 } Q. It is bad r
A. Yes, sir.
Q. Would you believe him on oath °l
A. I would n9t, no, sii'.
Q. you. wolil~ not~
A. No, sir.··
Q. Do you know a wllite boy named Raymond Karns, who
walks on crutches Y
A. Y~s, sir.
Q. Where does he livE?Y
·
A. On the Old Rustb·arg Road behind Mr. Moore-'s filling
station.
Q. You say tbe old road. You mean the road that runs
back behind Mr. Mool;'e's filling station?
A. Yes, sir.
Q. How close does he live to John Henry Robinson f
A. Oh, I'd say about fifty feet., I guess.
Q. They live pretty close together?
A. Close together.
Q. Do they or not fr,~qnently go about togetherf
A. Go about together most all the time.
Q. Do you know what the general reputation of Raymond
Karns for telling the tr-11th in that neighborhood is Y
A. It is bad.
Q. Would you believe him on an oath f
page 267 ~ A. No, sir.
Q. Did you happen to go to the place of busi. ness of Mr. Moore on tl1e Saturday night or Sunday morning
that this liquor is claimed to have been stolen t
A. Yes, sir.
Q. Where did yon go in there f
A. Went to Lynchburg and called a cab and got a cab to
Moore Brothers betweein one and two o'clock.
Q. Did the cab take you to Moore Brothers Y
A. Yes, sir.
Q. After you got thE1re did you go into Moore Brothers'
place?
A. Yes, sir.
•
Q. Did yon see either John Henry Robinson or Raymond
Karns there at the time you got thete Y
A. Nor, sir, I did not.
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John Barnett.
CROSS EXAMINATION.

· By Mr. Thompson:
Q. So, you got out of a cab at :Mr. Moore's between one
and two o'clock.
A. Yes, sir.
Q. You didn't happen to see a man named Farrar that had
been trying to find a a-v{y to Lynchburg, did you?
A. I didn't see him. I don't know Farrar. No, sir.
Q. Do you know of any reason why John Henry
page 268 ~ Robinson should come here and tell an untruth on
Mr. Moore!
A. Well, I have got an idea.
Q. Do you know of any reason t
A. No, sir, I don't exactly know.
Q. He's worked for Mr. Moore, hasn't he1
·A. Yes, sir.
Q. Now, do you know of any reason why Raymond Karns
should come here and testify falsely against Mr. Moore!
A. No, sir., I don't exactly know that.
Q. Raymond Karns has been around Mr. Moore's a lot
of times, hasn't he 7
A. Yes, sir.
Q. Do you know whether or not he was employed there Y
A. Well, I haven't seen him employed there lately.
Q. In time past you have seen him working there, haven't
you!
A. Yes, sir, around there.
Q. And you don't know why he should have anything
against Mr. Moore!
A. No, sir.
page 269

~

RE-DIRECT EXAMINATION.

By Mr. Jester:
Q. Mr. Thompson asked you if you know of any reason
why he should come here and tell an untruth and you said
you had an idea. Will you please tell us what your idea is Y
A. Mr. Wells put 'em up to do that.
Q. That is your idea?
A. Yes, sir.

t 74

Supreme C01:1rt of Appeals ~f Virginia

ll~rbert Hege,
RE-CROSS EXAMINATION.
By Mr. Thompson:
Q. ·what Mr. Wells Y
A. Mr. Charlie Wells.
Q. You think Mr. Charlie V/ ells put them up to telling a
falsehood on Mr. MooreY
A. Yes, sir.
Q. May I ask you this? Did you ever hear Mr. Charlie
Wells say anything about it?
A. No, sir, I haven't. I heard other people say that.
Witness stands aside.
page 270}

. HERBERT HEGE,
Sworn.
DIRECT EXAMINATION.

By Mr. Jester:
,,
Q. Mr. Hege, where do you live, please?
A. About a mile this :side of Mr. Moore.
Q. Do you know John Henry Robinson?
A. Yes, sir.
Q. How long have you known him Y
A. About five years., 1. imagine.
Q. Do you live in the same general neighborhood in which
he lives?
A. Yes, sir.
Q. Do you know what his general reputation for telling the
truth in that neighborhood is T .
A. It is bad.
Q. Would you believe him on an oath?
A. No, sir.
Q. Do you know a boy named Raymond Karns?
A. Yes, sir.
Q. Does he live in tha.t same general neig·hborhood Y
A. Yes, sir.
Q. Do yo'u know what his general reputation in that neighborhood is for telling the truth?
A. It is bad.
Q. Would you believe him on oath?
A. No, sir.
I
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John Withers.
page 271}

CROSS EXAMINATION.

By Mr. Thompson:
.
Q. Mr. Hege, you haven't been around J1ere for some time f
A. About two or three years now.
Q. All right, sir.
Witness stands aside.

JOHN WITHERS,
Sworn.

DIRECT EXAMINATION.
By Mr. Jester:
Qi John, where. do you live 7
A. I live up there next to Mr. Moore's filling stat.ion.
Q. In Campbell County?
A. Campbell County.
Q. How long have you been living in that general neighborhood?
·
A. About ten years.
Q. Do you know John Henry Robinson Y
A. Yes, sir.
Q. Where does he live?
A. He lives a city block from me.
page 272 } Q. About a city block from you 7
. A. Yes, sir.
Q. In that same neighborhood Y
A. Yes, sir.
Q. How long have you known John Henryf
A. Ever since I have been there. It.'s been about six or
seven years, ever since he moved there.
Q. Do you know his general reputation in that neighborhood for telling the truth f
A. (Nods head) Yes, sir.
Q. What is it?
A. It is pretty bad.
Q. Pretty bad. Do you know how long it's been pretty
bad?
A. Ever since he's been up there.
Q. Pretty much ever since he's been there 7 Would you
believe him on an oath?
A. No, sir.
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Joh'ft Withers ..
Q. Do you know Ray1t10nd Katns 1
A. Yes, sir.
Q. Where does he live T
A. He lives just' about a city block from me.
Q. In the Bame neigb,porhoodY
page 273 ~ A. Yes, sir.
Q. How lo:ng has he lived there Y
A. About four or five years. I guess around about four
or five year-s. ·
Q. Do you know what his general reputation in that neighborhood is for telling the truth 1
A. Petty bad.
Q. Would you .believe .him on an oath t
A. No, sir.

CROSS EXAMINATION.
By Mr. Thompson:
Q. Do you deal at M:r. Moore's1 Don't yon deal at Mr.
Moore's store Y
A. Yes, sir, I go ·there some.
Q. Did you attend a meeting there night before last 7
A. Yes, sir.
Q. Along with a number of others Y
By Mr. Overbey: I object to that question. I don't understand what the gentlem:in means by it. When a man has a
witness he expects to put on a witne·ss stand,. he certainly
has a right to know what he is being asked. If it is any reflection on counsel, be :man enough to say so. Then we '11
,
kno"\\'" where we stand. ·
page 274 ~ By Mr. Thompson: I have information, Your
Honor, that all of these witnesses were g·otten
together at Mr. Moore'ii. Counsel was there and they went
over the testimony they were going to gi~e here.. It is no reflection on them.
By Mr. Jester: You are not doing it direetlv but you are
doing it indirectly.
..
By the Court: He ca.n tell what they did there.
By Mr. Jester : If Your Honor please, I think this should
be stated: I think any lawyer that accepts employment in a ·
case, if he is worth a picapune, is certainly going to talk to
witnesses.
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,John Withers.

By the Court: Mr. Jester, I think so too.
By Mr. Jester: What's the point in bringing it up? If he
can prove anybody has done anything wrong, we call on him
to prove it. If he can't., be man enough to repage 275 ~ tract it.
·
.
By the Court : Ask the qllestion.
By Mr. Thompson :
Q. You were there night before last with a number of other
witnesses?
A. Yes, sir.
By Mr. Jester: Do yon want to know who else was there t
By the Court: Mr. Jester, don't interrupt and ~rgue with
counsel. I'll give you an opportunity to re-examine the witness.
By Mr. Jester-; W c are not nfraid to f aae the issue.
By the Court: You ar~ not testifying. When anybody
wants you on the witness st.and, we'll put yon on. You are
entitled to re-examine the witness if you want to.
RE-DIRECT EXAMINATION.
]3y :M;r. Jester;

Q. John, didn't I suggeat and didn't I ask that the wit'"'
nesses meet us out there, rather than come to Lynchburg!
A. Sure.
page 276 ~ Q. For accommodation and convenience to the
witnesses?
A. Yes, sir, sure.
Q. When you met there, let's go into it and tell what happened. What did we ask you?
A. Asked me did I kl}ow John Henry and how long I J}ad
been knowing him. Asked did I know Raymond and how
long I had been knowing him, .and their general reputatio:g..
Q. Was anything els~ asked yon other than what you have
just stated h~re tod~y?
A.. No, sir.
Witness stands aside.
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PAGE WIMBUSH,
Sworn.
DIREC1r EXAMINATION.
By Mr. Jester: .
Q. Where do you live:, Page Y
A. I live this side of Mr. Moore's place.
Q. This side of Mr. Moore's?
A. Yes, sir.
Q. Do you live on the Old Rustburg Road Y
A. Live ri.ght betwixt 'em.
page 277 ~ Q. How long have you lived there?
A. Lived there sixty-five years.
Q. Sixty-five years. Do you know John Henry Robinson?
A. Yes, sir.
Q. How long have you known him Y
A. I have been knowing him just about seven years. He's
been up. there about six or seven years.
Q. Does he live in tha1; same neighborhood?
A. Yes, sir.
Q. Did you ever know him before he came to that neighborhood Y
A. No, sir.
Q. Do you know what his general reputation in that general neighborhood is for telling the truth?
A. Mighty bad.
Q. How long has it bucn mighty bad!
A. Ever since he's been there.
Q. Would you believe him on oath?
A. No, sir.
Q. Do you know Raymond Karns Y
A. Yes, sir.
Q. How long have you known him Y
.A. Ever since be moved there.
Q. How long has he been living up there T
.
A. I don't know exactlv. He's been living
page 278 ~ there inside the time John Henry has.
Q. In othr3r words, he hasn't been there quite
as long as John Henry.. Is he a regular associate of John
Henry?
A. Yes, sir.
Q. Do you see 'em together!
A. Yes, sir.
Q. Do you kno:w what his reputation is for telling the truth Y
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E. D. Byrd.
.A. Right bad.
Q. Would you believe him ·on oath 7
A. I wouldn't say~ so, no, sir.
CROSS EXAl\HNATION.
By Mr. Thompson:
Q. You trade with Mr. Moore a let, don't you t
A. No, sir.
Q. Don't you stop there T
.
A. No, sir, haven't stopped there for over a year.
Q. Did you ever see John Henry Robinson and Raymond
Karns around there!
A. Yes, sir.
Q. Seen 'em there frequently!
A. You mean Mr. Moore's f Yes, sir, I seen 'em there here
a while back.
Q. You have seen 'em off and on as you passed
page 279 ~ there.
A. Sure.

RE-DIRECT EXAMINATION.
By Mr.. Jester:
Q. You are liable to see 'em most anywhere 7
A. See 'em up and down the road any time.
Witness .stands aside.
E. D. BYRD,
Sworn.

DIBECT EXAMINATION.
13y Mr. Jester:
Q. Mr. Byrd, where do you live!
A. 1608 Pierce Street.
Q. You live in 'Lynchburg!
A. Yes, sir.
Q. Did you ever live in Cai;npbell County Y
A. Yes, sir.
Q. In the same general neighborhood in which Raymond
Karns and John Henry Robinson live?
·
A. Yes, sir.

1so
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E. D. Byrd,.
Q. How long did you live in that neighborhqod f
A. I'd say possibly twQ y~a1~~.
Q. Two years. Do you know either or bQth of thei:q t'
A. Yes, s:ir.
page 280 ~ 9..Hc>w l(,ng have you known them Y
A. About two years.
Q. Do you· know what the general rep11ta.tio11 of J ohJ?
Henry Robin~on, is mthp,t nejghborhood fQr telli;ng the truth f
A. All I can find out, he never told the truth and be is
dishonest.
Q. What I am gettiJlg at, do YQQ. know what ·th~ ge~eral
publfo aaya about him -with refei;ence to telli.ng the trtJth.
A. For telling the truth Y It is no gQod. ·
Q. It is no good. Would you believe him on an oath Y
A. No, sir.
.
Q. How about Raym.,ond Karns T Do you know what his
general reputation is for telling the truth t
A. About the s11me w.~y.
Q. Would you believe: him on oath t
A. No, sir.

cnos·s EXAMINA'XlON.
By Mr. Watkins:
Q. Where did you sar. yo-u liv~ Y
A. 1608 Pierce Stree· .
Q. How long have you been living there f
A. About six months ..
Q. WherE! did you live before then f
page 281 ~ . A. Lived down her~ on Possum Creek.
Q. Possum Cr~~k. How far from this place f
A. About a mile and a half.
Q. Then you moved f roJn there llP yollder Y
A. Moved over on J 0,3 Barberri 's place.
Q. How close did you all live to these boys f
A. About two miles, appr<>:x:imately a mile and a half or
two miles.
·
Q. The closest you have ever llv6~ '\Vhflt did you doY
A. Oh, I was farmin!~·
Q. Farming?
A. Yes, sir.
Q.. Do y.ou know whether these bpys .ever worked for ~wore
or notf
A. No, sir.

.J
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MonrcM ,Jeffries.
Q. In the last year or two Y
A. I couldn't tell you.
Q. Who did you ever discuss their reputation with?
A. A lot of people com~ around arid said you never could
depend on anything they ever tell you.
Q. You haven't been in touch with them for some time f
A~ Go along- and see theni on the road. I'd
page 282 ~ see 'em quite frequently.
,vitness stands aside.
MONROE JEFFRIES~
Sworn.
DIRECT EXAMINATION.

.

r

By Mr. Jester:
Q. Is your name Monroe J e:ffries Y
A. Yes, sir.
Q. Where do you live, Monroe Y
A. I live here· right close to Mr. Monroe's store.
Q. In Campbell County?
A. Yes, sir.
Q. What do you call that neighborhood up there 7
A. Well, they call it Bocock.
Q. You live in Bocock neighborhood?
A. Yes, sir.
.
Q. How long have you lived up there 1
A. Let me see, ever since 1.910.
Q. About thirty-five years.
A. Yes, sir.
Q. Do you know John Henry Robinson?
A. Yes, sir.
Q. How long have you lmbwn him f
A. Between six and seven years.
page 283 ~ Q. Between six and seven years f
_
A. Yes, sir. Whtm they moved frott1 West Virginia I let 'em put some of their things in my house and
stayed there until they got settled.
.
Q. Do you know what ,John Hertry's general reputation for
telling the truth in that neighborhood is?
A. It is bad.
Q. How long has it been bad?
A. Ever since I knew him.
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A. 8. Doss.
Q. Would you believe him on an oath?
A. No, sir.

CROSB EXAMINATION.
By Mr. Thompson:
.
Q. You live next to M:r. Moore's and deal with Mr. Moore,
don't you?
A. Yes, sir.
Q. A good friend of Mr. Moore's?
A. Yes, sir.
RE-DIREICT EXAl\HNATION.
By Mr. Jester: .
Q. You are a good fri•md of John Henry's, too, aren't you Y
A. Yes, sir, he just tens big lies.
Witness stands aside.
page 284

~

A. S. DOSS,
Sworn.
DIREC.rr EXAMINATION.

By Mr. Jester:
Q. Mr. Doss, where dlo you live Y
A. I live at Bocock. ,
Q. In Campoell County?
A. Yes, sir.
Q. How long have you lived up there!
A. Eight or nine yes,rs.
Q. What kind of work do you do Y
A. Don't do nothing :but keep house for my children.
Q. What kind of work have you been doing?
A. Rµnning a dairy for Mr. Massie at Lone Jack.
Q. Do you know Johu Henry Robinson!
A. Yes, sir.
Q. How long have yon known him Y
A. Ever since he's bE1en here, eight or nine years.
Q. Does he live in th,t same general neighborhood Y
A. Yes, sir.
Q. Do you know whd his general reputation is for telling
the truthY
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A. 8. Doss.

A. Well, it is right bad. He won't tell me the truth. I
tried to hire him for work.
By the Court: Don't tell what he told you. You
page 285 } tell what other people say.
A. Well, I'd hate to have to take his evidence.
Q. Tell about his general reputation.
:A. I wouldn't believe him.
By Mr. Jester:
Q. Is his reputation up there good or bad!
A. Right bad with everybody around there.
Q. Would you believe him on oath?
A. No, sir.
Q. Do you know Raymond Karns Y
A. Yeah, I have been knowing him ever since he's been
there.
Q. What is his general reputation in that neighborhood for
telling the truth 1
.
A. I don't know so much about him as I do the other boy..
He runs around with him all the time, you see.
Q. Have you heard?
A. His general reputation is just like the other boy through
the neighborhood.
Q. Would you believe him on an oathY
..A.. Well, I'd hate to believe him.
Q. You'd hate to believe him.
No questions by attorneys for the Commonwealth.
Witness stands aside.
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'page 286 }

The defense rests.
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REBUTTAL EVIDENCE INTRODUCED ON BEHALF OF
THE COMMONWEALTH.
.

EDDI~ ROBINSON,
Rijcalled.

DIREC'r EXAMINATION..
By Mr. Thompson:
Q. Eddie, were you present at Mr. Mtitire 's fl1ling station
on the night of February 10th and 11th?
A. Yes, sir.
.
Q. I will ask yofi wheth~r or ftdt yon saw your orotl;ter,
John Henry Robinson; ifatl Mi\ Moote remove any whiskey
from Mr. Moore's, Mr.. Wilbrlrh's car.
A. Yes, sir..
Q. All right, sir, who :was preseht wh@n that *~s doheY
A. Me ailtl Raymdnd Karfift
Q. You and Raymond Karns were together Y
A~ Y~~; sir.
.
Q. An~ did you_ see Mr. Moore and John Heilfy Rooii:ison
r~ttiove it ffdm Mr. Wilburil 's car?
A. Yes, sir, that's what :i: tsld yoti last time..
Q. Is that correct T
.
A. Yes, sir; correct the first tiiiitt
•
.
Q. You testified yestorday, I ~elieve, and yon requested
to go back on the stand ilnd cofret1t your statement ybli made.
Is that right?
page 287 ~ A. Yes, sir.
Q. I wan.t to ask you whether or not John Henry
Robinson anff Raymond Karns were at Mr. Moore's that night ..
A. Yes, sir, they wero there that night.
Q. Were they working there T
A. Yes,-Working Y :~o, I don't think so.
By Mr. Jester:
Q. Were they working Y
A. I don't think they were working.
By Mr. Thompson:
Q. Were they there at the time this whiskey was removed
from Mr. Wilburn's carT
A. Yes, sir, I am suru they was.
Q. That's all..
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Eddie Robinson.
CROSS EXAMINATION.
By Mr. Jester:
Q. Do you remember having testified in this case on March
27th, 1945?
· A. Yes, sir.
Q. Didn't you state at that time you did not see any whiskey removed from the automobile of Mr. Wilburn by· Mr.
Moore and John Henry Y
A. Did I state that f
page 28~ ~ Q. Didn't you state at that time .you did not
see any whiskey removed from the automobile by
Mr. Moore and John Henry Robinson Y
A. Nor, sir.
Q. You didn't state that,
A. Nor, sir.
Q. If that young lady took the record down and her record
shows you did make that statement, she is mistaken?
·A. I reckon so.
Q. If you saw Mr. Moore and John Henry take any liquor
from that car, when you were called before you talked to anyA. I couldn't think of it.
pody else, why didn't you tell it yesterday afternoon t
Q. Yon couldn't think of it. In other words, yon were sworn
to tell the truth and you got here and simply said you didn't
know. anything about it, didn't see it.
A. No, sir.
Q. Didn't you say yesterday you didn't see them take the
liq nor out of the car?
·
A. Yes, yesterday I couldn't think.
.
Q. You conldn 't think of it. Your memory has been re·
freshed since yesterday, is that correct?
A. Yes, sir.
Q. Who refre shed it?
A. I thinked of it·myself.
page 289

r

RE-DIRECT EXAMINATION.

By Mr. Thompson:
Q. Just wait a minute. I want to clear that up. I want to
,, ask you if yesterday afternoon, immediately after you- testified and had gone back to your seat, whether 9r not you
sent for me and asked me to put you on the stand to correct
your testimony?
·
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Etldie Robinson.
A. Yes, sir.

RE-CROSS EXAMINATION.
By Mr. Jester:
·
Q. What time did you send for Mr. Thompson¥
A. Yesterday evening.
Q. What time yesterday afternoon did you send for him Y
A. I don't know.
Q. You don't know what time you sent for him. By whom
did you send for him f
A. Mr. Miles .
. Q. Did you approach Mr. Miles voluntarily! Isn't it true
Mr. Miles came to you when you were back yonder?
A. He comes back the!re.
Q. He comes back the,re. You didn't go to Mr. Miles!
A. He didn't come back to see me.
page 290 ~ Q. Where did you talk to him?
. A. He come on back to the door.
Q. That is the time you changed your mind.
A. I didn't. I had changed it before that.
Q. You had changed i1; before that, although you had gotten
up and said you didn't know anything about it and didn't see

it.

.

.

A. That's right.
RE-DIREmT EXAMINATION.
By Mr. Thompson:
.
Q. I beli~ve you are working for Mr. Moore at the present
time, is that righti
A. All the time.
Q. You are working for Mr. Moore now!
A. No, sir.
By the Court :
Q. Are you scared, boy Y
A. Nor, sir.
By Mr. Thompson:
Q. Are you still working for Mr. Moore or not down at his
place?
page 291 ~ A. Yes, si:r.
Witrtess stands aside.

·:Marion D. Moore v. Commonwealth of Virginia.
MRS.. LOUISE WILSON,
Recalled.
DIRECT EXAMINATION.

By Mr. Thompson:
Q. Mrs. Wilson, it's been testified to here by Mrs. Moore
and Mr. Moore both that you did not talk to your husband,
Mr. Harvey Wilson, when you were at the Old Fort on the
night of February 11th, and he was supposed to be at Mr.
Moore's place. I want you to tell that jury whether or not
you talked to your husband over the 'phone at the Old ·Fort.
A. I talked to him. Mrs. Moore called me to the 'phone
and said that my husband wanted to talk to me, and then
when I finished talking to him, her husband called her again.
Q. I see. All right. .A.nother thing, Mr. and· Mrs. Moore
have testified here they didn't .either one of them take a drink
of any kind of intoxicantB on that night up there at that place.
I want to ask you whether or not you saw them drinking any
intoxicants.
A. I saw both of them take drinks.
page 292} Q. When you and Mrs. Moore got back to Mr.
Moore's filling station, I will ask you whether or
not your husband was there.
A. He was there.
Q. ·was Mr. Wilburn's car there¥
A. Mr. Wilburn's car was there and my husband and Mr.
Wilburn were both there.
Q. I will ask you whether or not you had any conversation
with Mr. Moore and Mrs. Moore after you got back from up
at the Old Fort.
A. Mr. Moore came over to the car before Mrs. Moore got
out and she got out and told him she owed me for the dinner
that we got up there. We didn't get steaks. We got roast
beef, if that makes any difference. Mr. Moore laid a dollar
in my lap to pay for this meal. I think Mr. Miles found that
dollar on the seat the next morning.
Q. All right. Now, it's been testified here by Mr. Moore
and Mrs. Moore that the Wilburn car was not on their premises
at the time that you came back there with Mrs. Moore. Please
state whether that is correct.
A. it was there when we came back.
Q. There when you came back. I will ask you a further
question. Was that car in the same place the next morning

1~8
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Mr.~. Louise Wilson.
when you went back there as it was that night when you
left?
page 293 } A. As near as I could tell, it was.
Q. It's buen testified to here by Mr. and Mrs.
Moore that neither J ohff Henry Robinson nor Raymond Karns
were present around there at the filling station when you
came back up at the Old Fort along with }frs. Moore. I will
ask you whether or not you saw Raymond Karns and John
Henry Robjnson there when you came back from up at the
Old Fort.. ·
A. Ther'e were two colored boys and Raymond Karns.
Q. Two colored boys and Raymond Karns were there 7
A. All three were thc~re.
Q. You don't know the names?
.
A. I know John Hemy. I don't know them apart. I know
the names.
Q. You don't know them ~part Y I believe tba t 's all.

CROSS EXAMINATION.
By Mr. Jester:
.
Q. Mrs. Wilson, if I understood you correctly, you say that
you and Mrs. Moore drove back from the Old Fort.
A. That is correct.
Q. And before Mrs. Moore could get out of the cm- Mr.
Moore camc3 up.
page 294 ~ A. He came up to the car. I don't know whether
he spoke fo. her before she got out or after she
got out.
Q. Anyway, he came up to the car. From the time he got
there, as you say, dia Mr. Moore leave the car before you or
your husband drove on towards your home in Campbell
County?
A. What do you mea:a Y
Q. Did he walk off or anything of that sort Y
A. Well, I imagine he moved a foot or two away so we
~ould drive off. He dicln't go away.
Q. He did not go av,ay from the car. How about Mrs.
Moore, did Mrs. Moore go away from the car Y
A. Neither one of thE,m went any distance from the car.
Q. Did they go over at that time by the car of Mr. Wilburn f
A. I don't know. I d:idn 't see them.
Q. You didn't see either of them do that. V{ere they right
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Charlie Wells.
close by you from the time you got there until the time that
you left, close by your car?
A. Yes.
Q. They were close by your car. They were right close
around where your automobile was from the time that you
got back from the Old Fort until the time that you
page 295 r to come on to your home. Is that correct V
A. They weren't any great distance from it at
any time.
Q. They weren't any great distance. They were within
your sight.
A._ I am certain they were.
Q. You are certain that they were. Did you see Mr. Moore
have any boxes during that time Y
A. No, I didn't.
Q. Did you see him have any containers?
A. I didn't see Mr. Moore with anything.
Q. You didn't see Mr. Moore with anything.
Witness stands aside.

.

;

CHARLIE WELLS,
Sworn.
By Mr. Jester: We are going to object to Mr. Wells being
called as a witness.

DIRECT EXAMINATION.
By Mr. Thompson:
Q. Mr. Wells, where do you liveY
A. I live right back of Mr. Moore's, Moore
page 296 r Brothers.
Q. How long have you been there?
A. Three years the first of the year.
Q. What kind of business are you in 7
A. Grocery business.
Q.' Have you ever had any trouble with Mr. Moore!
A. No, sir.
Q. I will ask you if you have ever in any way tried to injure Mr. Moore t
A. No, sir.
Q. Have you ever said anything against Mr. MooreY
A. Had no occasion to.
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Oharlie Wells.
Q. Do you know John Henry Robinson?
A. Yes, sir.
Q. How long have you known him?
A. Well, three years, three years I been down there.
Q. Three years. You. have been down there three years.
Please state whether or not you know the reputation of John
Henry Robinson in the e::ommunity among people in that community.
A. Well, as far as I can see, his reputation is about the
same as anybody else's.
Q. Do you know his reputation?
A. He's been around hy the store and I have left him in the
store and gone away fr,om there.

page 297 }

By the Court: Answer his question.

A. As far as his reputation goes, I don't know anything
about it.
By Mr. Jester : I move his evidence be excluded. He says
he doesn't know anything about it. You stopped Mr. Doss
a while ago.
By Mr. Thompson:
Q.' Do you know wlia1i people in the community say about
John Henry?
A. No, sir, I don't kn.ow it.
Q. Ever hear it discussed or heard anything against him
or for him?
A. Well, nor, I haven't.
Q. Do you know Raymond Karns?
A. Yes, sir.
Q. How long have you known him?
A. Three years.
Q. Do you know his reputation in the community in which
·
he lives for truth and veracity!
A. Well, I have never seen him do anything wrong.
Q. Have you ever heard it discussed Y
A. No, sir.
Q. You a1~e there in business and live in the
page 298 } community a.nd have never heard anyone sav anything agaim.t him.
·
A. No, sir, I have not
·
Q. Do you employ eit:her one of these boys f
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J. L. Miles.

A. Yes, sir..
·Q. Which one f
.A. All of them.
Q. Do you employ them regularly or periodically!
A. Just at times. One of the boys works for me all the
time. That is the little fellow, Weasel
Q. Who is heY
.A. John Henry's brother. He works for me regular.
Q. He worked for you regular and these other boys work
intermittently?
A. Yes, sir.
Q. What is John Henry's brother named that you speak
ofY

A. Harry is his right name. We call him Weasel.

No questions by counsel for defense.
Witness stands aside.

J. L. MILES,
Recalled.

DIRECT EXAMINATION.
By Mr. Thompson:
·
Q. Mr. Miles, do you know John Henry Robinson and Raymond Karns f
.A. Yes, sir.
Q. How long have you been seeing those boys around in the
community in which they live Y
· .
.
A. Oh, for the last eight years.
Q. Do you know what their general reputation is, what
people say about them in that community!
A. I have never heard it discussed. I don't know.
Q. Never heard it discussed one way or the other.
A. No, sir.
.
Q. Never heard anybody say anything for them or against
them.
A. No, sir.
Q. Now, Mr. Miles, it's been a good deal of discussion about
the statement of John Henry Robinson made. I will ask you
whether or not when you got a statement from John Henry
Robinson,page 299

~
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Charlie Wells.
By Mr. Jester: That isn't rebuttal. I will object to that.
Mr. Miles testified about having gotten a statement from him.
That isn't rebuttal, if Your Honor please.
By the Court: I don't see that it makes any ·
page 300 } difference..
. By Mr. Qyerbey : v,..re except.
By Mr.• 'JJhonipson :
Q. I will ask you this:: Is the statement that John Henry
Robinson has made here on this witness stand at this trial
essentially the same sta·~ement he made to you on March 6,
19457

By Mr. Jester: We object to that, if Your Honor please.
By the Court: On what grounds!
By Mr. Jester: Because Mr. Miles testified yesterday about
having gotten the statement and John Henry Robinson has
come here and testified. It is wholly improper for him to
be undertaking to say what took place between him and
John Henry Robinson.
page 301 } By the Court: I think you are right about it.
I sustain. the objection. Go ahead with something
else. As a matter of fact, the Sheriff said yesterday he testified to about the same thing. Ain't any use going on with it.
By ]\fr. Thompson:
Q. Was any inducemont offered John Henry Robinson in
any -way., shape or form or fashion to induce him to make
that statement?
A. NQ, sir.
No questions by couns:el for defense.
Witness stands aside.
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TT'. 0. Pillow.

0. E. SNELL,
Sworn.

DIRECT EXAMINATION.
By Mr. Thompson:
Q. Mr. Snell, I believe you are a State Police Officer!
A. Yes, sir.
Q. Where is your home, Mr. Snell?
A. Charlotte County, about three miles below Red House.
Q. · Do you know 0. C. Wilburn 7
page 302 ~ A. Yes, sir.
Q. How long have you known him T
A. Since he wa& a small kid.
Q. Do you know what his reputation is in the community
in which he lives for truth and veracity?
A. It is good.

No questions by counsel for defense.
Witness stands aside.

W. 0. PILLOW,
Sworn.

DIRECT EXAMINATION.
By Mr. Thompson:
Q. I believe you are Sheriff of Charlotte County Y
A. Yes, sir.
Q. Do you know 0. C. WilburnY
A. Yes, sir.
Q. How long have you known him 7
A. Ever since he was a small boy.
Q. Do you know his reputation in the community in which
he lives for truth and veracity!
A. It is good.

CROSS EXAMINATION.
By Mr. Jester:
Q. Where is he living now, Mr. Pillow?
page 303 ~ A. I understand he is in Washington. I don't
know for sure.
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0. O. iWilbm·n.
Q. How long has he b1~en out of Charlotte County 7

·
A. I haven't seen hini there much for a year or two. I
don't know exactly how long. I see him in and out.
Witness stands aside.
By Mr. Thompson: One of the jurors requests that Mr.
Wilburn be called back to the stand for a question.

0. C. WILBURN,
Recalled.
By Mr.
·
Q. Can that trunk of yours be unfastened and raised up
without a key, the back end where your whiskey was in Y Can
that be raised up without using a key Y
A. If it is unlocked, y1~s.
Q. Reason I asked that question, some automobiles when
you set 'em down., you have to use a key before you can raise
'em up.
A. You can lock this either way. You can take the key
out and then raise it up, or either lock it back.
Witness stands aside.
page 304 ~

The Comnionwealth rests.
The defen:3e rests.

The Court, attorneys for the Commonwealth and counsel
for the defense retire to the Judge's chambers.

By the Court: The eourt grants Instructions Numbered
One, Numbered Two, Numbered Three, Numbered Four and
Numbered Five, as offered by •Attorneys for the Commonwealth.
The court grants Instructions Lettered A, Lettered B. Lettered C and Lettered D, as offered by Counsel for the Accused.
The following instructions were granted as offered by attorneys f o.r the Commonwealth:

.

Marion D. Moore v. Commonwealth of Virginia.

195

"1.
The Court instructs the Jury that larceny is the unlawful
taking and removing of personal property of · some value
from another, without the owner's consent, with the intent
to deprive him permanently of his ownership therein.

G.
C. E. B.''

page '305}

''2.

The Court instructs the jury that if property be stolen and
recently thereafter be found in the exclusive possession of
the prisoner, then such possession of itself affords sufficient
ground for the pres:umption of fact that he was the thief;
and in order to repel the presumption, makes it incumbent
upon him, on being caHed for the purpose~ to account for
such possession, consistent with his innocence. If he gives
a reasonable account of it, then•it devolves on the Commonwealth to prove that such account is untrue. If he gives an
unreasonable account of it, then it devolves on the prisoner
to sustain such. account by other evidence.
You are further instructed that tbe circumstances under
which the prisoner is found in the possession of such property; the time and place, the conduct of the accused and his
account of his possession, are all matters for the consideration of the jury.
G.

C. E. B."
page 306}

"3.

The Court instructs the jury that in determining the weight
to be given to the testimony of. the different witnesses in this
case, the jury are authorized to consider the relationship of
the witnesses to the party, if the same is proved; their interest, if any, in the result of the case; their" temper, feeling
or bias, if any has been shown; their demeanor while testifying; their apparent intelligence and their means of informati~n; and to give such credit to the testimony of such
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witnesses~ as under all the circumstances, such witnesses
seem to be entitled to.

G.
C. E. B.'"

''4.
The Court instructs the Jury that as a matter of law, in
considering the case, the Jury are not bound to go beyond
the evidence to hunt up doubts;· nor must they entertain such
doubts as are merely chimerical or conjectural. A doubt
to justify an acquittal must be reasonable, and must arise
from a candid and impartial investigation of all of the evidence in thEi case, and unless it is such that were
page 307 ~ the same kind of doubt interposed in a graver
transaction of life, it woula cause a reasonable
and prudent man to hositate and pause, it is insufficient to
authorize a verdict of not guilty. If after considering all
the evidence, the jury ,~an say they have an abiding conviction of the truth of the charge, they a1·e satisfied beyond a
reasonable doubt.

G.
C. E. B."
,, 5.
The Court instructs the jury that if you believe from the
evidence in this case, both direct and circumstantial, beyond
a reasonable doubt, that Marion Moore on the date in question here, did steal, ta:ke and remove liquor of the value of
$50.00 or more, the property of A. C. Wilburn, or property
under his exclusive custody and control, with the intent
permanently to deprive said Wilburn of the possession thereof; you should :find him guilty of grand larceny as charged
in the indictment in this case, and fix his punishment at con:fi:p.ement in the penitentiary for not less than one, nor more
than ten years.

G.
C. E. B."

:Marion D. Moore v. Commonwealth of Vjrginia.
page 308

~
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The following instructio11s were gr~nted as offered by counsel for the Def~ndant:

''A.
The Court instructs the jury that the accused is presumed
to be innocent of the charge against him until the Commonwealth has established bis g·uilt by evidence so strong, so
clear and so conclusive that there is left in the minds of the
jury no reasonable doubt as to his guilt. The presumption
of innocence goes with him throug·hout the trial and applies
at every stage thereof until the jury has arrived at a verdict;
it constitutes & substaittial right of the accused and the jury
must give him the benefit thereof.
And in this connection, the jury is further in13tructed that
it is never· sufficient tha..t the aocused, upon speculative theory
or conjecture may b~ guilty, or that by the pr~ponderanee
of the testimony his guilt is more probable than his innocenc~,
for until his guilt has been proved beyond all reason~ble
doubt in the precise and narrow terms as charged in the indictment, the presumption of innocence still applies and they
must acquit him.

G.

c. E. B. ''
page 309

~

''B.

The Court further instructs the j11:r-y that circumE;taAces
of suspicion, no matter bow grave or strong., are n<>t proof
of guilt, for no amount of suspicion is ~ subatitute for proof,
and that the accused must be founcl not guilty unless th~ f&ot
of his guilt is proven beyond eve1 y .reasonable doµbt to the
actual exclusion of eveJ·y reasonable l1ypotbesi~ of his bn10cence cQnsistent with th~ faqt~ proven.
1

G.
C. E. B.' 1
''C.
The Court further histructs the jury th~t where a faet is
equally susceptible of two interpretations, one of which is
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consistent with the innocence of the accused, they cannot
arbitrarily adopt the interpretation which incriminates him.

G.
C. E. B."

''D.
The Court further instructs the jury that while the exclusive possession of recently stolen property usually creates
a presumption that the person who has it in possession is
the tllief, and is a circumstance from which the
page 310 ~ jury may 'presume guilt, yet if the .defendant
makes such an explanation of how he came into
possession of the property as would leave a reasonable doubt
in your minds as to whether or not he actually stole it, it
would be your duty t.o find him not g·uilty.

G.
C. E. B.''
page 311 ·~

The Court, attorneys for the Commonwealth
and counsel for the defense return to the court-

room.
By the Court: Gentfomen of the Jury, you have heard all·
of the evidence in this case and the court tells you, as it tells ·
all jurors in similar ca.ses, that you are the sole judges of
tlie evidence and that you are also the sole judges of the
credibility of the witnesses. You, of course., know what I
mea.n by credibility of witnesses. In other words, you are
to determine the truthfulness of the witnesses who have testified before you, where there is any conflict in the testimony
on any fact or set of facts.
It is the duty of the court, l1owever, to instruct you as
to the law of the case, and the law of this case is embodied
in a set of instructions which the court will presentlv read
to yon. All I can tell yon about the relative nature "'of the
evidence and· the instructions is that the instructions shall
guide you and limit yon in the consideration of the evidence.
In other words, yon can ~t go outside the scope of the instructions in consideration of the evidence. Now, these instructions are not the instructions either of the Commonwealth or
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of the accused.. Thev are the instructions of the court. I
know that none of you are so stupid as not to know that the
lawyers ~ubmit to the court written instruc·tions.
pag·e 312 ~ The court may adopt them, or the court may not,
but when the instructions are finally given, they
· are the instructions of the court. The instructions must be
read and considered by you as a whole. It is not proper, of
course, for you to pick out one instruction and base your
findings upon that. One instruction bears upon one theory
of the case or phase of the case and another instruction upon
another phase of the case. For that reason, it is almost necessary to have more than one instruction, but in the consideration of the instructions you shall consider .them as a whnle.
The court instructs you, as follows: (Reads Instructions as
above given to the jury.)
After arguments by attorneys for the Commonwealth and
counsel for the defense, jury retire to the jury room to consider of their verdict.
VERDICT OF THE JURY:
"We, the jury, find the accused guilty as charged in the
indictment and fix his punishment at confinement in the
penitentiary for two years.''
(sig·ned) REEVES A. DOWDY, Foreman.
page 313 }

By Mr. Jester: If Your Honor please, the defendant, by counsel, wishes to move that the verdict of the jury be set aside for the following reasons : For
errors committed by the court during the course of the trial;
for admission of improper evidence; that the. verdict is contrary to the law and the evidence, and failure to declare a
mistrial on motion of counsel.
By the Court : There were no exceptions to the law in the
record. Isn't it kind of anomaly to say '' contrary to the law
and the evidence'' when there are no exceptions to the law in
the casef
By Mr. Jester: Well, it may be anomaly, but. we have so
many anomalies in this case that we don't think one more
could do any harm.
By the Court: Have you anything to say, Mr. Thompson?
By Mr. Thompson: It looks to me like this case has as
few exceptions to the evidence as we have ever had in. any
case we tried in this court., and no exceptions to the instruc-
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tions. I don't know of anything in the case that there is any
question abo1,1t ..
page 314 ~ By the Co1Jrt: What do you have in mind in
particular, 1\fr.. Jester Y
By Mr. Hester : I thil:ik Your Honor has committed error
with reference to those photographs. I don't think it is any
question about that. I think Your Honor committed error in
commeiitiµ.g ~s you did and in failing to declare ~ mistrial on
our motiQ;n, excepted to and noted. I think the verdict is
cont:rary ·fo the law and the evidence. Of course, it may be
anomaly with :reference to no e~oeptions to the instructions ..
By the Court: Of course, if the jury had believed your
theory, accepted your witnesses' theory, they would turn
him loose. The evidence. is very conflicting. As I see it, it is
entirely a jury question. The jury hasn't made any mistake
under the instructions of the conrt. It is quite possible the
court did commit error. I don't claim he is infallible. Unless the. court committed some prejudicial error, I can see
no reason why it should~ be set aside. Of course, it is very
. seldom that a case of tbis nature is ever tried without some
nominal error, at least, but in order for the verdict to be
set aside on account of ,~rror, it must be prejudicial error.
I have no doubt about the sufficiency of the
page 315 } evidence to Hupport the verdict, if the jury chose
to believe it. I think it was a jury question. I
am not undertaking to :say wl1at the court would have done
if the court had been on the jury~ The matters of fact were
exclusively within the province of the jury. They were conflicting and the jury b&e~ adopted the theory of the Common-.:
wealth. and I have no doubt in my mind that there is evidence
there to support it. Unless the court did commit prejudicial
error, I c,an see no reason for holding the matter in abeyance
any longer. Do you wa:nt to transcribe the record Y
By Mr. Jester : We want to transcribe the record.
By the Court: If you want to transcribe the record and
bring it before the couirt, you may do so. There isn't any
question in the Court's mind about the evidence. The only
question is did the Court commit any prejudicial error Y But,
in order to determine that, we'd have to have the record.
You furnish me and f;llso counsel for the accused with a written memorandum brief iin support of your contention, in support of your assignments of error, by 10 :00 o'clock, October
22nd. At the same time furnish the Oommonpage 316} wealth's Attorney with a copy of your memorandmn of bri•~f and copy of the transcript. You
I
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will furnish the Court with a copy of the record and brief
and the Commonwealth Attorney with a copy.

I, Ella Marie J onos Boyer, a Court Reportert do certify.
that the foregoing is a true transcript of my notes in the
foregoing case.
Given under my ha~nd this 12th day of October, 1945:
ELLA MARIE JONES BOYER,
f'!ourt Reporter.
page 317

~

In the Circuit Court of Campbell County, Virginia:

Commonwealth of Virginia
v.
M. D. Moore
Be it remembered that on the 8th day of November, 1945,
the defendant in this cause mo'7ed the Court to allow him to
file as part of this record copies of the affidavits of John W.
Tolley, Jr. and Reams Leebrick which affidavits are herewith
attached to and made a part of this bill of exception. Thereupon the Court denied the said motion and refused to allow
the defendant to file said affidavits. The defendant excepted
to the ruling of the Court, and tendered this, his bill of exception, and which he prays may be signed, sealed and made
a part of this bill, which is according·ly done on the 14 day
of November, 1945., within the time prescribed by law, and
after due and reasonable notice in writing to the Commonwealth Attorney as required by law.
CHAS. E. BURKS,
Judge of the Circuit Court of Campbell

County.

r

This day personally appeared R. I. Overbey,
counsel for Marion Moore in the case of Commonwealth of Virginia agairu;t Marion Moore now pending in
the Circuit Court of Campbell County and after having been
duly sworn deposes as follows:
page 318

That John W. Tolley, Jr. and R. W. Leebrick, two wit..
nesses for the defendant, Marion Moore, in said case, are
absent and judging· from a postal received by defendant ftom
one of the parties and word from the mother of the other
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party, the affiant has reason to believe that their testimony
will be available in the near future; that the defendant cannot prove the same thing by any other witness or witnesses
as he can prove by the :said R. W. Leebrick and John W .
.Tolley, Jr.; that the said affiant as counsel for Marion Moore
has talked with both of these witnesses and both of the afore. said witnesses have made an affidavit to the effect that on
. the night of the alleged larceny mentioned and described in
the indictment in this case, that they bought a one-fifth of ,
whiskey, each of them, :rrom the prosecutor, 0. C. Wilburn,
and paid him $5.00 apiece for said one-fifth of whiskey and
that this transaction took place directly in front of said
Moore's Filling Station; that without the said testimony of
these said witnesses counsel believes that said
page 319 ~ case against Moore will be highly prejudiced on
account of said lack of said testimony and does
not feel that be can go to trial safely without it; that said
witnesses told affiant that they bought the aforesaid whiskey
from said "Wilburn on said night.
Given under my hand this 27th clay of September, 1945.

R. I. OVERBEY,
Counsel
Subscribed and sworn to befor~ me by R. I. Overbey this
27th day of September, 1945.
L. M. WOODING
Notary Public.
~

This day personRlly appeared John W. Tolley,
Jr. and after having been duly sworn made oath
as follows: That he is now in the United States Navv stationed at present at Charleston, South Carolina and that he
resides at 1606 McKinm~y Ave., Lync.hburg, Va.; that Sattuday night, the 10th day of February, 1945, he went out to
Marion Moore's Filling Station on the road from Rustburg,
Virginia., to Lynchburg, Virginia, along about eleven or
twelve o'clock and a.m(>ng· the people I saw there in. and
around the Filling Stati•)n was a fellow they called O. C. Wilburn who was driving a red convertible 1942 Plymouth and
that he seemed to have a great quantity of bottle and bond
whiskey and was trying-. to sell any and everybody whiskey;
that he was heavily under tl1e influence of intoxicants himself and very talkative and seemed to want to sell any and
everybody whether he k:aew them or_ not. In fact, he sold the
page 320
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-.affiant a .one-half of rye whiskey for the sum of $5..QO right
there in front of Moore's filling station. He was flashing a
vecy Jarge roll of money, United States currency, seemingly
wanting any and everybody to see it and to know that he had

it.
Given under my hand ru.ul seal this 15th day of February,
1945.
.
JOHN W. TOLLEY, JR. (Seal)

page .321 }

Subscribed and sworn to by John W. Tolley.,
J"r. before me this 15th clay of February, 1945.

L. M. WOODING
Notary Public.
I hereby certify :that the foregoing affidavit of ~Tohn W.
Tolley, Jr. is an exact copy of his original affidavit signed
;and sworn to before me.

L. M. ~WOODING
Notary Public.
This day personally appeared R'.eams Leebrick and after
having been duly sworn made oath as follows: That he is
now in the United States Navy stationed at present at Norfolk, Virginia, and tha.t he resides at 1540 Fort Ave., Lynchburg, Va.; that 8aturday night, the 10th day of February,,
1945, he went out to Marion Moore's Filling Station on the
road from Rustburg, Virginia, to Lynchburg, Virginia, '!llong
about eleven or twelve o'clock and among the people I saw
'there in and a.round the Filling Station was a f-ellow they
-called 0. C. Wilburn who was driving a red convertible 1942
Plymouth and that he seemed to have a great quantity of
bottle and bond whiskey and was trying to sell any and every-·
body whiskey; that he was heavily under the influence of
-intoxicants himself and very talkative and seemed to want
to sell any and everybody whether he knew them
page 322 } or not. In fact, he sold the affiant a one-half of
rye whiskey for the sum of $5.00 right there in
front of Moore's filling station. He was flashing a very large
roll of money, United States currency, seemingly wanting
any and everybo~y to see it and to know that he had it.
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Given under my hand and seal this 15th day of February,,
1945.

R]I..t\..MS LEEBRICK (Seal)
Subscribed and sworn to bv Reams Leebrick before me this
l~th da.y of Febru·ary, 1945...
L. M. WOODING
Notary Public.

I hereby certify that the f oregoin~ affidavit of Reams Leebrick is an exact copy '0£ his original affidavit signed and
sworn to before me.
L. M. WOODING
Notary Public ..
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In the Circuit Court of Campbell County, Virginia ..

Commonwealth of Vi rgitnia

v.

M. D. Moore

Be it remembered that on the 8th day of November:, 1945,.
the defendant, by coum,el in this cause, moved the Court to
set aside the verdict oj: the jury on the grounds heretofore
mentioned and describod in this record and on the further
grounds of after discovered evidencet mentioned nnd described in four affida:viits relative thereto, filed Nov. 8, 1945·,.
which affida-vits wete made a part of this record, and also
on the further ground that the Oourt refused to continue this
case when the same was call~d at the September Term of
Court on the grounds ojr. the absence of two witnesses, an affidavit having been filed relative thereto Sep. 7, 1945, and made
. a part of this record. And thereupon the Court denied the
said motion, and the defendant, by counsel, excepted to the
ruling of the Court in said 1natters and tendered this~ his bill
of exception, and which he prays may be signed, sealed and
made a part of this biU, wlnch is ac.cordingly done on the 14
day of Nov~mber, 1945, within the time prescribed by law,
and after due and reas()nable notice, in writing, to the Commcmwealth 's Attorney 111s required by law, ·
CHAS. E. BURKS,
Judge of the Circuit Court of Campbell
County, Virginia.
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page 324} State of Virg·inia,
County of Campbell, to-wit:
M. D. Moore, being duly sworn, doth hereby make oath
to the following :

That the case of Commonwealth of Virginia. against him in
the Circuit Court of Campbell County, Virginia, was heard
before the Court and a jury on the 27th and 28th days of
September, 1945, and since the jury found him guilty, the
same is how pending before said Court on his motion to set
·
aside the verdict of the jury.
That he is filing herewith and asking the Court to consider
as a part of his aforesaid motion, affidavits of Carlton Kidd,
Landon Kidd, Frederick Kidd and Peyton Singleton.
Tha.t all of the information and statements contained and
set forth in said affidavits relative to the aforesaid case, were
unlrnown to him, prior to and during the aforesaid trial of
said case and that he had not heard and did not know anything of the information contained therein until after he had
been convicted as aforesaid,
That although he was diligent in his efforts to obtain information about said case prior to the aforesaid trial., he did
not know anything had occurred between John Henry Robinson and the above-mentioned affiants and consequently there
was no reason for him to have believed the said affiants had
any information upon the subject,. and
page 325 } That he first heard of said statements on the
part of said affiants during the night of September 28, 1945.
M. D. MOOR,E.

Subscribed and sworn to by 1\1:. D. Moore before me, a Notary Public for the County aforesaid, in the State of Virginia, in my said County, this 22nd day of October, l 945. ·
L. M. WOODING
Notary Public.
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r State

of Vb~ginia,
.
County of· Campbell, To-wit:

I, Carlton Kidd, bein~r duly sworn, do hereby make oath to
the following statement:

I am the son of C. E. Kidd and live at his home at Lone
Jack, in Campbell County, Virginia. I am nineteen years of
age.
One Sunday afternoon in August, 1945, I, tog·ether with
my brothers, Landon Kidd and Frederick Kidd, and Peyton
Singleton, went to Mr. Brown's place of business or filling
station beyond O 'possum Creek, on the Rustburg Road. We
left there and walked along the public highway from Mr.
Brown's towards Moo:re Bros. Filling Station. While we
were walking along the highway and as we were approaching
the Filling Station of :Moore Bros., we saw John Henry Robinson, a colored boy, who lives near Moore Bros. Filling Station walking along a road near Tommy Jackson's and approaching the highway in which we were walking. We continued to walk along the highway towards Moore Bros. Filling Station and John Henry Robinson followed us along the
highway towards Moo:re Bros. Filling Station. After he
caug·ht up with us, we stood and talked with him for a few
minutes. While he waEi. talking with us, some one asked him
about Marion Moore's ease. Then he said if nobody was looking and if we wouldn't tell anybody, be would tell
page 327 r us where the pocketbook was. We said nothing and
,
he said if we came across the road, he would show
us where it was. We wont with him across the road, he being
in front of us, and he pointed to a place and said the pocketbook was buried in the ground in a hole about one foot deep.
At the time he showed us the place where he said it was
buried, he said Raymond Karns got the pocketbook the ·same
night the trouble happened at Mr. Moore's and that Raymond Karns buried it. ·
He also said after Haymond Karns got it, he took some
money and papers ou( of it and offered him a part of the
money but he said he didn't take any of the money and also
said he did not know how much money Rayamond Karns got
out of .the pocketbook.
He also said that Ra.ymond Karns put the papers he took
out of the pocketbook into Marion Moore's trash can, across
the road from his place of business, set them on fire and burned
them.
He further told us this happened on the same night this
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trouble happened at Moore's Filling Station and that Raymond Karns went back of the Filling Station of Moore Bros.
and got a pick or mattock and used it to dig a hole; that he
dug a hole about one foot deep and buried the pocketbook
in the hole with a part of the money in the pocketpage 328 ~ book.
After telling us the above, John Henry Robinson said we had better get back across the road because Marion Moore might come and see us over there. We went.back
across the road with him from the place he pointed to the
pocketbook being buried and he again told us not to tell
anybody anything about it.
In the same above mentioned conversation, John Henry
Robinson also told us that a few days after Raymond Karri:s
got the money out of the pock~tbook, he went to town and
bought some clothes; that Raymond Karns' mother ·asked him
where he got the money to buy the clothes and he told her
people gave him the money.
I did not tell anyone about the above until my father called
and aske~ me about it after my brother, Frederick Kidd, had
told him.
·
·
Given under my hand this the 22nd ~ay of October, 1945.
CARLTON KIDD.
Subscribed and sworn to by Carlton Kidd, before me, a
Notary Public for the County aforesaid, in the State of Virginia, in my said County, this the 22nd day of October, 1945.
My term of office expires on the 5th day of October, 1947.
(Notarial Seal)
page 329 }

--

E. P. PATTERSON,
Notary Public.

I, Landon Kidd, being duly sworn, do hereby
make oath as follows:

I am the son of C. E. Kidd and live at his home at Lone
Jack, in Campbell County, Virginia. I am fifteen years of
age..
I have read the foregoing statement and affidavit of my
brother, Carlton Kidd, and do hereby make oath to the same
facts set forth therein as if the same were here set forth in
detail
LANDON KIDD.
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State of Virginia,
County of Campbell, T'o-wit:

I, E. P. Patterson, a Notary Public for the County aforesaid, in the State of Virgjnia, do hereby certify that Landon
Kidd, whose name is si~~ned to the foregoing writing, personally appeared before: me in my County aforesaid, and
made oath before me that the statements contained above are
true.
My term of office expires on the 5th day of October, 1947 ..
Given under my hand this the 22nd day of October, 1945.
E. P .. PATTERSON,
(Notarial Seal)

Notary Public.

page 330 } State of Virginia,
County of Campbell, To-wit:
I, Frederick Kidd, being duly sworn, do hereby make oath
to the following statem.ent:
I am the son of C. E. Kidd and live at his home at Lone
Jack, in Campbell County, Virginia. I am fourteen years
of age.
One Sunday afternoon in Aug·ust, 1945, I, together with my
brothers, Carlton Kidd and Landon Kidd, and Peyton Singleton went to Mr. Brown 't~ place of business or filling station,
beyond O 'possum Creek, on the Rustburg Road. We left
there and walked along the public highway from Mr. Brown's
towards Moore Bros. Filling Station. While we were walking along the highway a:nd as we were approaching the Filling Station of Moore Bros., we saw John Henry Robinson, a
colored boy, who lives ne.n Moore Bros. Filling Station, walking along a road near Tommy Jackson's and approaching
-the highway in which we were walking. We continued to walk
along the highway towards Moore Bros. Filling Station and
John Henry Robinson followed us along the highway towards
Moore Bros. Filling Station. After he caught up with us,
we stood and talked wit:h him for a few minutes. While he
was talking with us, some one asked him about Marion
Moore's case. Then he Haid if nobody was looking and .if we
.
wouldn't tell anybody, he would tell us where the.
page 331 } pocketbook was. We said nothing and he said if
we came acrqss the ·road, he should show us where
it was. We went with him across the road, he being in front
of us, and he pointed to a place and said the pocketbook was
buried in the ground inn. hole about one foot deep.
At the time he showed us the place where he said it was
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buried, he said Raymond Karns got the pocketbook the same
night the trouble happened at Mr. Moore's and that Raymond
Karns buried it.
He also said after Raymond Karns got it, he took some
money and papers out of it and offered him a part of the
money but he said he didn't take any of the money and also
said he did not know how much money Raymond Karns got
out of the pocketbook.
He also said that Raymond Karns put the papers he too!c
out of the pocketbook into Marion Moore's trash can, across
the road from his place of business, set them on fire and
burned them.
He further told us this happened on the same night this
trouble happened at Moore's Filling Sttaion and that Raymond Karns went back of the Filling Station of Moore Bros.
and got a pick or mattock and used it to dig a hole; that he
dug a hole about one foot deep and buried the pocketbook in
the hole with a part of the money in the pocketbook.
After telling us the above, John Henry Robinpage 332 ~ son said we had better get back across the. road
because Marion Moore might come and see us
over there. We went back across the road with him from the
place he pointed to the pocketbook being buried and he again
told us not to tell anybody anything about it.
In the same above mentioned eonversation, John Henry
Robinson also told us that a few days after Raymond Karns
got the money out of the pocketbook, he went to town and
bought some clothes; that Raymond Karns' mother asked him
where he g·ot the money to buy the clothes and he told her
people gave him the money.
I did not tell anyone about the above until I heard Mr.
Moore had been convicted and then I told my father what
John Henry Robinson had told me, my brothers and Peyton
Singleton in the above conversation.
After I told my father about it, he called my brothers, Carlton Kidd and L·andon Kidd, and asked them about it and they
also told him what John Henry Robinson had told us.
Given under my hand this the 22nd day of October, 1945.

FREDERICK KIDD.
Subscribed and sworn to by Frederick Kidd, before me, a
Notary Public for the County aforesaid, in the State of Virginia, in my said County, this the 22nd day of October, 1945.
My term of office expires on the 5th day of October, 1947.
E. P. PATTERSON,
(Notarial Seal)
Notary Public.
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State of Vir1~inia, ·
County of Campbell, To-wit:

I, Peyton, Singleton, being duly sworn, do hereby make
oath to the following statement:
I am the son of E. 'J~. Singleton and live at his home in
Campbell County, Virgi:ai. I am fifteen years of age.
One Sunday afternoon in August, 1945, together with Carlt911 Kidd, Landon Kidd and Frederick Kidd, I went to Mr.
Brown's place of business or filling station beyond O 'possum
Creek, on the Rustbur1t Road. "\Ve left there and walked
along the public highway from Mr. Brown's towards Moore
Bros. Filling Station. While we were walking along the hig·hway and as we were approaching the Filling Station of Moore
Bros., we saw John Henry Robinson, a colored boy, who lives
near Moore Bros. Filling Station walking along a road near
Tommy Jackson's and approaching the highway in which we
were walking. "\Ve continued to walk along the highway towar4s Moore Bros. Filling Station and John Henry Robinson followed us along· the highway towards Moore Bros. Filling· Station. After he caught up with us, we stood and talked
with him.for a few min.utes. While he was talking with us,
some one asked him about Marion Moore's case. Then he
said if nobody was looking· and if we wouldn't tell anybody,
he would tell us where the pocketbook was. We said nothing and he said if we came across the road, he
page 334 ~ would show us where it was. We went with him
across the road, he being in front of us, and he
pointed to a place and Haid the pocketbook was buried in the
ground in a hole about one foot deep.
At the time he showod us the place where he said it was
buried, he said Raymond Karns got the pocketbook the same
night the trouble happened at Mr. Moore's and that Raymond
Karns buried it.
He also said after Raymond Karns got it, he took some
money and papers out .of it and offered him a part of the
money but he said he didn't take any of the money and also
said he did not know how much money Raymond Karns got
out of the pocketbook.
He also said that Raymond Karns put the papers he took
out of the pocketbook into Marion .Moore's trash can, across
the road from his place <>f business, set them on fire and burned
them.
He further told us this happened on the same nig·ht this
trouble happened at M:oore 's Filling Station and that Raymond Karns went back of the Filling Station of Moore Bros.
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and got a pick or mattock and used it to dig a hole; that he
dug a hole about o_ne foot deep and buried the pocketbook m
the hole with a part of the money in the pocketbook.
·
After telling us the above, John Henry Robinpage 335 } son said we had better get back ·across the road
because Marion Moore mig·ht come and see us
over there. We went back across the road with him from the
place he pointed to the pocketbook being buried and he again
told us not to tell anybody anything about it.
In the same above mentioned conversation, John Henry
Robinson also told us that a few days after Raymond ·Karns
got the money out of the pocketbook, he went to town and
bought some clothes; that Raymond Karns' mother asked him
where he got the money to buy the clothes and he told her
people gave him the money.
I did not tell any one about the above until I was asked
about it after the Kidd boys had told their father about it and
I did then make the above statement.
·
Given ~nd~r my hand this the 22nd day of .Oc_tober, 1945.
PEYTON S~~G:f_iE'J;ON.
Subscribed and sworn to by Peyton Singleton, before me,
:a Notary Public for the County aforesaid, in the State of
Virginia, in my said County, this the 22nd day of October,

1945.

My term of office expires on the 5th day of October, 1947.
(Notarial Seal)
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E. P. PATTERSON,
Notary Public.

State of Virginia,
County of Campbell, to-wit:

I, Mrs. J. F. Karns, having been duly sworn do hereby mak-e
oath to the following statement:
I am. the mother of Raymond Karns, a witness, who testified
in the trial of the case of M. D. Moore. The affidavits of Carlton Kidd, Landon Kidd, Frederick Kidd and Peyton Singleton have been read to me, and especially that portion of·said
affidavits with regard to inquiry made by me of my son, Raymond Karns, about the purchase of clothes, supposed to have
. been purchased with money obtained froom the pocketbook
of Mr. 0. C. Wilburn.
I have had no such conversation with my son, Raymond
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Karns, and· so far as· I am aware, he has not at any time
purchased any clothes other than such as were given to him
by his father or sisters prior to the time that he went to work
at the Hosjery Mill in J"une, 1945. And that portion of the
affidavits of the above parties with reference to my son, Raymond Karns, and myself, is absolutely false.
Given under my hand this 26th day of October, 1945.

MRS. J. F. KARNS, Affiant.
. Subscribed and sworn to by Mrs. J. F. Karns, before me,.
a Notary P\ltblic for the County aforesaid, in the
page 337 ~ State of Vir;ginia, this 26th day of October, 1945..
Given under my hand this 26th day of Octoberr .
1945..
VIOLET E .. MANLEY,

·Notary Public ..
My commission expires March 25, 1946.
State of Virginia,
County of Campbell, to-wit:

I, John Henry Robiruson, do hereby make oath to the following statement :
'
· That the affidavits of Carlton Kidd, Landon Kidd, Frederick Kidd and Payton: Singleton, with reference to a conversation which they had with me on a Sunday, August, 1945,.
with reference to the pocketbook supposedly belonging to Mr.
Wilburn, which is supposed to have been stolen February 11,
1945, have been read to me in full
I have never had any such conversation with the above four
mentioned boys, nor, ~i·~her of them, at any time with reference to the matter set forth in said affidavits. I know nothing about the pocketbook in question and I have never seen
the pocketbook, and ~ow nothing to in any way connect Raymond Karns or anyone olse, with the Wilburn pocketbook; nor
do I know anything ahout Rttymond Karns buying clothes
shortly afte:r the 11th of February; nor do I know
page 338 ~ anything about Raymond Karns' mother asking
him about where he got the money to buy clothes.
I stated all that I kltow about the Marion Moore case at
the time that I testified in the Circuit Court of Campbell
County, and if I had known of other evidence I would have
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told it at that time, or I would have fold the Sheriff of Campbell County about a~y information that I might have in that
connection.
I am at loss to understand why Carlton Kidd, Landon Kidd,
Frederick Kidd and Peyton Singleton have made affidavits
to any such matter as set forth in their affidavits. I do not
know either of these boys very well. I have probably seen
them around Mr. Moore's place or Mr. Wells' place, but I
know very little about them.
Given under my hand this 26th day of October, 1945.
JOHN HENRY ROBINSON, Affiant.
Subscribed and sworn to by John Henry Robinson, before
· me, a Notary Public for the County aforesaid, in the State
of Virginia, in my County aforesaid, this 26th day of October.
Given under my hand this 26th day of October, 1945.

VIOLET E. MANLEY,
Notary Public.
My commission expires March 25, 1946.
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CERTIFICATE.

I, Chas. E. Burks, Judge of the Circuit Court of Campbell
County, at Rustburg·, Virginia, who presided over the trial of
the case of Commonwealth of Virginia against M. D. Moore,
to the record, testimony and other incidents of which said
trial this certificate is attached, do hereby certify that the
foregoing is a true and correct copy of all testimony and other
incidents which were introduced or occurred during said trial,
including all instructions, all ruJings, including exceptions,
gTounds of objections to the admission and exclusion of evidence, exhibits, affidavits and of the refusal of the motion to
set the verdict of the jury aside with a statement of the
grounds of said motion, including that of after-discovered
evidence and of the four affidavits filed in support thereof;
and that of :M. D. Moore on November 8, 1945, and the two
counter-affidavits filed in opposition thereto on the same day.
I do further certify that the said case was tried in the Circuit Court of Campbell County, Virginia, at Rustburg, Virginia, on the 27th and 28th days of September, 1945, and it
appears in writing that S. J. Thompson, Commonwealth Attorney for Campbell County, has had reasonable notice of
the time and place when this testimony and other incidents of
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the trial would be tender~d and presented to the undersigned
for certification, which is <,ertified within sixty days after final
judgment.
Given under my hand and seal this 14 day of November,
1945.
(Seal)
CHAS. E. BURKS,
Judge of the Circuit Court of Campbell County, Virginia.
Filed Nov. 14, 1945.
C. W. WOODSON, Clerk.
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State of Virg'inia,
County of Campbell, to-wit:

I, C. W. Woodson, CleJtk of the Circuit Court of Campbell
County, in the State of Virginia, hereby certify that the foregoing is a true and corre,ct copy and transcript of the record
of said Court in the trial of the case of the Commonwealth
of Virginia v. Marion Moore, upon an Indictment for Grand
Larceny No. 2; and I fur(her certify that it appears from said
record that notice of application for this transcript was duly
given.
.
Given under my hand this 14th day of November, 1945.
C. W. WOODSON, Clerk.

A Copy-;;..Teste:
M~ B. WATTS, C. 0 ..
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