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RECORD

•
pap;e 18

r

Circuit Court for tl.Je City of Hampton, Virginia, on }Triclay, the eig·hteenth day of .July, in tbe
year of onr Lorcl one thousand nine hundrecl aud fifty-two.

•

*

l\[OTIO~ FOR J UDGMENT.
This da>· a_g·ain cam0 the parties, by their attorneys. and
tl1c jur~T adjonrnccl onr from yesterday a11d hm·ing heard
the r emainder of the e\·idence ancl a rg-umenls of coun sel, reti red to their rooms to eon s nlt of n verdict ·and after someLime return0cl into Conrl" liavinQ: founcl the following verdict,
to-wit: "\Ve, the jnr.,·, firnl for the plaintiff in the s um of $30,000.00." Signed, HoY \\'. Keesee, Foreman.
·whereupon tlw tlefcnclant, hy counsel, mo\·ecl the Court to
set asicle the verd ict of tlie Jury in tl1i s cause rende red on the
p;rounds that the samr is contrn ry to tl1e law ancl lhc cvicle11cc,
which motion the Court cloth overrule and to which ruling of
tl1e Court, the clefell(lnnt. hy counsel, noted his exception and
asked lea\'e to suhse(lucnll~· file bi s hill of exception s, in writing·, which leaye the Court doth grant. And th 0 Conrt cloth
set the appeal ancl supers<'deas bond in tl1e sum of $40,000.00
an<l requires that bond he furni sh ed w itllin twenty-one clays
from this date.
It is therefo re consicl0recl by the Court that the plaintiff,
"\Vade L. Traynham, r 0co,c r from the defendant, Reese Tellis.,
the sum of Thirt~· Thousand Dollars ($30,000.00) t1ie damages by the :jury in its verdict fixecl, with interest
page J 0 ~ thereon computed at the rate of 6 % per annum
from the 18th cla~· of .Jul.,·, 1952 until paid and hi s
cos ts by him a bout his prosecution in this behalf expended.

A Copy, Te~le:

S. 1I. GIBSON', Clerk.

pap;e 21 ~
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
Please take notice that Reese Tellis pursuant to Rule 5 :1,
~4 of the Rules of the Supreme Court of Appeals of Virginia,
dated February 1, 1950, as amended, effective October 1, 1951~

this day g·ives this notice of appeal as required thereby and
sets out his assignments of error below.
ASSIGNMENTS OF ERROR.
( 1) The Trial Court erred in failing to strike the evidence
of the Plaintiff at the conclusion thereof.
(2) The Trial Court erred in admitting certain testimony
over the objection and exception of the Defendant, to-wit:
eertain portions of the testimony of the Plaintiff's witness
Sulzberger.
(3) The Trial Court erred in failing to set aside the verdict of the Jurv and in failing to enter final judgment for the
Defendant on the grounds that the verdict of the Jury was
contrary to the law and evidence.

REESE TELLIS
By KENNETH G. CUMMING
Of Counsel.

•

•

•

Filed Sep. 4, 1952., 3 :18 P. l\L, Book# ...... Page# ...... ,
City of Hampton, Va.
S. M. GIBSON, Clerk
By J. S. LORD

•
page 47 }

1\fr. Cumming: Your Honor, I agree that the
low water mark of Mill Creek is the bonnclarv of
the town of Phoebus for the record. Now the other point:M:r. Kearney: In reference to speed.
Court : I don't think-we 're not lmndling this matter in
an orderly way.
·
Mr. Cumming: Sir?
Court: We're no.t handling tllis matter in an o_rderly way.
I mean I understood that yon just wanted to look at the ordinance. Now I don't know what the witness is ~oing· to testify
to or what the objection is. I guess it would be better to let
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Ellen Kitss.
the witness identify herself and then we '11 take the questions
up when we get to them.

MRS. ELLEN KUSS,
DIRECT EXAMINATION.
By Mr. Kearney:
Q. Will you state your full name please and your connection on J anuarv 10 of '52 with the Town of Phoebus.
A. My name' is Ellen Kuss. I was town clerk at the time
of this accident.
Q. That's in January 10, 1952?
A. Town Clerk of Phoebus, yes, sir.
Q. Are you any relatioi1 to Doctor Traynham?·
A. No, sir, I am not.
Q. No conuection or any interest in this matted
A. None whatsoever.
Q. Yon were ~mmmonsed here today under aupage 48 ~ thority of the Court and requested to bring the
necessary ordinance and the boundaries of the
town?
A. Yes., sir.
Q. ,vhat is the boundary of the Town of Phoebus as to
Darling·ton Avenue into Mill Creek?
A. Well, I can read it to you. (Reading) "Be it enacte<l
h;v tl1e General Assembly of Virginia that tbe portion of
Elizabeth City County embraced between the following lines
beginning at low water mark on the shore of Mill Creek at
the line dividing· the property of James M. Cumming know·
as Klondike'' and then it goes on to tell the various properties and at that time tlrnre was no Darling'ton Avenue so of
course it isn't embraced in this.
Q. ·wm yoµ-the ordinance of tl1e Town of Phoebus were
in your custody and control and I believe you kept the minutes?
·
A. Yes., sir.
· Q. Have you got tl1e minutes as to what is the speed limit
on Darlington Avenue from low water mark coming from
Fort Monroe t.o Phoebus 1
A. We have in the ordinance books.
Q. Will you read it please 1
A. Yes.
Court: Have you sec that, Mr. Cumming·¥
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Girard Chambers.

nfr.

Cumming: Yes.

page 49

l

A. 25 miles an hour in a residential district and
of course Darlington A venue is a residential dis-

frict.

Q. That's 25 miles an hour from the low water mark in
from Fort l\fonroe f
A. Yes., sir.
:Mr. Cumming: l\Irs. Kuss, I believe you read that from
the ordinance that the flat stateme!1t, the speed li~it is 25
miles per hour in a residential district¥
A. Yes., sir.
Q. Is that correct?
A. Yes., sir.
Court: Anything: further from this witness 1
l\Ir. Kearney: I'd like permission to witl1draw this in
order that it might be put back in town.
Court: All right, any reason why this witness can't be
excused?
Mr. Cumming: No, sir.
Court: You may go.

GIRARD CHAJV[BER.S,
called as a wi tncss by the plaintiff being duly sworn, testified
as follows:
DIRECT EXAMINATION.
By Mr. Kearney:
Q. Mr. Chambers, will you state yonr full name., your connection with the Town of Phochus and now the City of Hampton all tog·etber, all of us and the County of Elizabeth City on
January 10, 1952?
page 50 ~
A. Girard Chamber~, ,Jnnior, City Eng'ineer of
Phoebus and Countv Surve~~o1· of Eliizabeth City
up to the time of the incorporation of the new town.
Q. Did you make a plat of the intersection and :;;nrroun<ling- land there as to low water mark or further, Mill Creek
and Darlington A venue in the Town of Phoelms?
A. I made one at the rerinest of Mr. Cnmming.
Q. You made one at the rennest of the defendant, l\Ir. Cumming. Have you got the plaU
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Girard Chambers.
l\fr. Cumming: I don't want it offered.
Q. Have you g·ot the plat?
A. Yes, sir, Mr. Cumming has.

,v

e 'cl like to have it offered.
Mr. Kearnev:
Court: Wl;ere is it f
Mr. Cummin~: It is in l\Ir. Chambers' office. I object to
having it submitted. It was prepared at my expense and I
object to having it submitted by them. I was going to do that.
Court: Do you want to examine him about the plat?
Mr. Kearney: I want to examine the witness about the
plat.
Court: Get the plat.
At this time., the witness turned to Mr. Cumming.
Court: Don't look at him. I am telling you to g·et the plat.
page 51

~

A. \Vell, your Honor, you see I'm sort of in the
middle.

Court : Yon 're not in the middle of anything. Just get the
plat.
At this time, the witness left the Courtroom and then returned with the plat, as requested.
Court: Now. I'll permit you to examine him with respect
to the plat but I will not let you introduce it.
Mr. Kearney: Yes, sir.
Court: As ·an exhibit, in view of the defendant's counsel's
stntement that ]1e wants to introduce it as an exhibit for the
defenclnnt. Is that rig·ht, sir?
Mr. Cmnming-: If your Honor please, if you going to
allow him to examine him as to the plat., I'll allow him to introduce it. It would do me no good to withhold it.
l\fr. Kearney: I don't see any purpose of withholding it.
Court: Go ahead. I ruled on it.
Q. Mr. Chambers, this is t11e plat that was made by you at
the reo.uest of the defendant's counsel, is that correct?
A. Yes., sir.
Q. And lms not been exhibited to me to your knowledge Y
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Girard Chambers.
A. No, sir.
Q. Now will you state to the Court, to the jury rather at
the width of Darlington Avenue, at the location and vicinity
of the intersection of Willard Avenue and Darpage 52 ~ lington A venue in the Town of Phoebus?
A. The distance between the face of the curbs?
Q. "'\Vould you mind describing it to the jury?
A. Is 44 feet between the curbs at that intersection.
Q. Concrete against concrete?
A. Yes. There is two 4-1/2 foot concrete walks on both
sides of the street adjacent to the curb.
Q. How about on the north side of Willard Avenue? What
is the width of thaU
A. The same width on Darlington, yes, sir.
Q. The date you made this-got your field or information
in order to prepare this plat, there was or was there not a
stop sign as to traffic on ·wmard Avenue going into Darling.ton on the south side?
A. Yes., sir.
Q. That was cut down or removed that day?
A. It was.
Q. In your presence?
A. It was in the process of being removed by the town.
Q. How many feet was that from the concrete road on Darlington Y
A. Will you clarify one thing? Do -you wish the concrete
of the intersection or the concrete curbing?
Q. Intersection.
A. It's 12 feet.
Q. 12 feet. And that was removed that same
page 53 ~ day. You were no party to removing it I know.
A. No, sir, we had better clarify something. The
stop light was being installed and was placed in that operation
the same dav that I was there.
Q. Yes, sii·. Now from the intersection of Willard and Darlington, as far as the east side-west side of Darlington as to
low water mark which is the limit of the Town of Phoebus, is
that correct T
A. Yes, sir.
Q. How far is it, sir?
A. I have the distance from the center of vYilla1~d Avenue.
Q. All right, sir.
A. To the town limits and it's 460 feet.
Q. That's the center of Willard Avenue¥
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Girard- Chanibers.
A. Yes, sir.
Q. Having it from the center of . Willard Avenue to the far
end of "\,Villard Avenue, from this point (indicating) to the
low water mark?
A. Yon would deduct approximately 20 feet off if you
wished it from the present curb and gutter locations.
Q. Curb and gutter?
A. Yes, sir (inc.licating).
Q. :b,rom this point on "\Villard Avenue (intlicatpage 54 ~ ing ), what I am asking you, sir, from this point
here (indicating) to the low water mark.
A. It would be 440 feet.
Q. 440 feet?
A. Yes, sir.
(J. Au<l ,vmartl Avenue is how far f
A. Willard Avenue pavement is 40 feet at the intersection.
Q...Willard Avenue, as a matter of fact, is not paved f
A. The har<l surface of ""\Villard A venue itself is not but
23 feet wide but as it approaches Darlington Avenue it widens
· out on the concrete and when it reaches the concrete apron
it has a width of 40 feet.
Q. So in order that the jury, won't be any misunderstanding, from the concrete of the road back to the stop sign was
12 feet?
·
A. That '.s right, correct.
Q. ""\Yhic-h is not existing- there at this time f
A. No, sir, it has been done away with.

~

Mr. Kearney: "\Ve offer, without any objection from the de.,.
fendant, this plat.
Mr. Cumming: All right.
Comt : I understand there is no objection f
~Ir. Cumming: No objection. I'll allow him to offer it.
Court: All right, sir. The plat is admitted in
page 55 ~ evidence as an exhibit for the plaintiff as Exhibit
Number 4.
The plat was received and marked Plaintiff's Exhibit No.

4.
Court: Now this is the intersection he1'e of Darlington
Avenue and Willard Avenue (indicating)?

\

)k,,,,,. _ _ _ _
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Girard Chambers.
A. That's right.
Court: Now, the stop sign that was facing· traffic that would
he going north on Willanl Avenue as it approached Darlington Avenue you indicated by this mark right here (indicating) V
A. That's correct.

Q. That's 12 feet from what point f
A. From the e<lge of the concrete apron.
Q. And how far would that be back from the curb-line?
A. It would be approximately six more feet from your line
of your curb and gutter.
Court: So the stop sign then was 12 feet from this apron
hei'e (indicating) f
A. Yes, sir, concrete apron.

Q. I notice on the plat you have the fire hydrant. How far
is the fire hydrant from the intersection line of ·wmard Avenue and Darlington?
A. ·which wav do vou mean?
Q. · I me'an this is the fire hydrant here would be
page 56 ~ on the north side 1
A. Yes, sir.
Q. Of "\Villard Avenue as to the Darlington Avenue, right
here (indicating)?
A. Now whatQ. I want to know· how far is the fire hydrant from this
line here (indicating) f
.A. It's eight feet.
(J . .About eight feet? Eight feet rather.
A. Yes, sir.
Mr. Cumming: N'o questions at this time.

10
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OFFICER N. R. TURNER,
called as a witness by the plaintiff, being duly sworn, testified as follows :

DIRECT EXAMINATION.
By :Mr. Kearney:
Q. State your name please and your connection, on J anuary 10, 1952 ,vith tbe Town of Phoebus which is now part of
the City of Hampton.
A. N. R. Turner, Chief of Police of Phoebus.
Q. Chief, you at that time ,vere Chief of Police, I think!
A. Yes, sir.
Q. Anyhow you a re familiar with the intersection of Darling-ton and Willard Avenue in the Town of Phoebus?
A. Yes, sir.
Q. On January 10 of this year. "\Vhat was the speed limit
coming from Fort Monroe hitting the low water
page 57 ~ mark into the intersection of ·wmard Avenue and
Darlington A venue¥
A. 25. 25 miles per hour.
Q. 1Vas it marked, Chien
A. Yes, sir, there was.
_;:> m1·1 e zone '.
Q• ()A. 25 mile zone.
Q. Sign is still there?
A. Sign is put up by the State. At the entrance to every
town thev have those.
Q. Stiil there 1
A. Still there.
Q. You know nothing of the investigation of the accident
of Doctor Traynham and Tellis?
A. No, sir, only, I do not; only what came through the office.

CROSS EXAMINATION.
By Mr. Cumming:
Q. Since January 10, has there been another speed sign
placed there in that same area t
A. Yes, sir, some distance hack; some distance west of that
we had to put up a fo·nr by four wooden sign. The other one
was too close.
·
Q. Since this Dortor Traynham 's nccident they put down °
the stop sign and put up a stop light?
A. Yes, sir.

Reese Tellis v. Wade L. Traynham.
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OFFICER "WILSON RICHARD JOHNSTON,
called as a witness by the plaintiff, being duly
sworn, testified as follows:
DIRECT EXAMINATION.

Bv Mr. Cofer:
·Q. State your name and address?
A. ·wilson Richard Johnson.
Q. Where do you live?
A. 27 North Mallory Street, Phoebus, Virginia.
Q. Wbat was your occupation on January 10, 1952~
A. Police Officer, town of Phoebus.
Q. Did you have occasion at that time on that date to investigate an accident involving Doctor Traynham sitting at
the table there?
A. Yes, I did.
Q. W"ill you tell the jury in your own words just what you
found, what time you were called there and so forth f
A. Well, I ·received a call at five minutes past six on J anuary 10, 1952. Call came in for the ambulance and p·olice at
the same time to go to an accident at ·wmard Avenue and
Darlington .Avenue in the Town of Phoebus. I went there
and directed traffic until the ambulance had taken the injured
party away. Then I drew up my diagram.
Q. Did you have occasion to investigate the acci<lenU
A. That's right, I did investigate it.
Q. vVbat parties were involved in the collision that you have
spoken of?
page 59 ~ .A. It was a :Mr. ade L. Traynham and a Reese
Tellis.
Q. Reese Tellis is the Corporal sitting over there (indicating) is that correct?
A. Tliat 's right.
Q. Did either one of those drivers make any statement to
vou when vou arrived at the scene of the accident?
. A. No, sir.
Q. You did not talk with Doctor Traynham?
A. No, sir.
Q. He was there when yon got there, was he not?
A. There was somebody laying in the street but I didn't
know it was him until it was later on.
Q. You didn't know at the time it was Doctor Traynham?
A. No, I did not.
Q. What did your imrestigation disclose, Officer Johnston Y
.A.s far as this accident is concerned.

,v
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Officer lVilson Richarcl Johnston.

,v

A.
ell, it disclosed one car was going north on W'illard
Avenue across Darlington.
Q. Was that the Traynham?
A. That was Mr. Tl'aynham 's car, truck, _light pick-up truck.
It was a car driven by Tellis going west on Darlington Avenue.
Q. ·would that be coming _from Fort Monroe in towards
Phoebus?
A. That's right, sir.
page 60 ~ Q. ·what kind of car was that 1
A. That was a 1949 Chevrolet Sedan.
Q. vVere you able from your investigation to place the
point of impact of these two vehicles f
A. I was, yes, sir.
Q.
ould you tell the jury in your own words just where
the collision occurred Y
A. ,vell, the impact took place four feet from the north
road 1ine and that's about the closest you can go without
showing the diagram.
Q. "'\¥ill you show the jmy on the plat which has been introduced in evidence, will you come a round here and show the
jury the point of impact as you placed it¥ This is 1Villard
.A.venue in this direction and this direction is north on the plat
(indic-ating). This is Fort :Monroe over here and this is
Phoebus there (indicating on the plat). Can you put the point
of impact¥
A. r.rhis is "'\Villard Avenue and this Darlington. The point
of impact was approximately four feet from that curb-line
right the1·e (indicating). This would be the curb-line, approximately right there. Four feet from that direction (indicating) 17'feet from this curb running this way (indicating).
Q. V\T ould that be in the line of traffic t

,v

Court: Let's don't put the mark on there. I'll let you point
it out.
page 61

~

A. A pproxima tcly four feet from this eurb-line
is where the acciclent took place.
Q. ·would that be in tlte northbound lane of ·wmard Avenoo!
·
A. It vrnukl he in the northbound lane and also the westbound lane on Derlington.
Q. On Darlington, is thnt correcU
A. That's right.

Reese Tellis v. ,vacle L. Traynham.
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Officer TV ilson Richard Johnston.

Q. "\Yould it he in the slow lane or fast lane of the Darlington traffic 1
:Mr. Cumming: I object to that qnest1on, your Honor. I
don't know that there arc anv s)ow or fast.
Mr. Cofer: I am trying to distinguish-it's a fou·r lane
highway.
Court: Objection sustained.

Q. Wonld it be the outside or inside lane of Darlington
Avenue?
A. It ,vould be on the outside lane.
Q. On the outside lane f
A. Yes, sir.
Q. Thank you, sir. The defendant, Tellis, make any statement to you at the scene of this accident?
A. He· did after I got him to the station. The reason I say
that he did say he was driving· the ~ar at the scene of the accident and it was very cold that nig·ht so after we got
page 62 ~ the cars, the road cleared up I took Mr. Tellis to tl10
station. I asked him how it happened, how the accident happcued and he said that there was some cars approaching him which they were g·oing-would be going east
and he was going west and just after the cars passed him this
truck was in front of him.
Q. Did ho say when he saw the truck?
A. No, if I remember right he ~mid ho saw it just in front of
him. The cars had got past. He clicln 't know the truck was
even there.
Q. vVas that as he struck?
A. Yes, as he struck. He said the other cars coming this
wav (indicating) he conldn 't sec.
Q. According to what he told you the first time he saw the
truek was when lie was hitting him ·f
A. Rig-ht in front of him, tlmt:'s right.
Q. Diel your investigation dh,cloRc anv skiclnrnrks from
either one of these vehif·les 11rior to the roint of impart?
A. No, sir, no skidmarks from eitlter_car.
Q. "\Vhat about the course of vehicles after the impact,
Officer?
A. The course of tl1em, the tnwk cnd()<l np on which wonld
he the northwest comer and tl1e car ended up pretty close to
the center of the highway.
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Officer Wilson Richard tl ohnston.

Q. How far did the car g;o fron:1 'the, point of i111pact, the
Tellis car 'i
page 63 ~
A. The c~ir went 44 feet from Uie point of impact,
the car. ·
,
Q. As I understand you, that was in ~ nodh,vest direction
or southwest 7
.
A. That was diagonal. That would he-that would be a·
little bit off the northwest; more to the south sort of. In otbe1~
words, in this direction from my body (indicating), in that
direction.
Q. ·where did the tniek of Doctor. Traynh~m go?
A. That went pretty well straight ahead, a little bit off
to the right and ended i1p 011 the curb.
·
Q. ·where did he end up in proximity to the ,fire plugl
\Yhere was it with regard to the fire plug? .
. A. It was right ~-igninst the fire plug on the corner. The fire
plug is six feet hal'k from the-intersection.
Q. Yon found .the truck at that time was up against or very
close to the fl-re plug?
·
A. That's right, right against the fire plug.
Q.
as that the front or rear 7
A. Tbe front of it.
(J. W1iere was the rca r f
A. The rear was facing ,vmard Avcriue.
Q. Facing 1Villanl Avenue?
A. That's right.
page 64 ~
Q. And what was the position of the Tellis veMcle when it came to rest'?
A. The Tellis car was sitting facing· southeast.
Q. Towards :Mellon Street would that be?
A. I mean southw~st, that's right. No, it was facing in an
angle towards the opposite corner which woul<l be the southeast corner, southwest col'ner facing towards the southwest
eorner.
.
Q. \Vill you tell me what street that was facing if you can_
please sir? l~avc yon got a diagram tl~at you prepared that
night, of the accident 1
·
A. Yes; here it- is.

,v

r-

Mr. Cofer: . I'd like to offer it in evidence.
Mr.· Cumming: No objection.
Con rt: .All ·right. No objection?
:Mr. Cumming: No objection.

15

Reese Tellis v. Wade L. Traynham.

Officer Wilson Richard J.ohnston.
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'

The diagram was received and marked Plaintiff's Exhibit
No.5.
Q. Officer Johnston, you have certain measurements on this
diagram. How were those measurements obtained f
···
· A. They were obtained by a tape measure.
Q. You measured them yourself f ·.
, A. Also drew it by myself.
Q. ,,7here you have the position of the automobiles on the
. diagram, is that where you 'found the cars f
page 65 } A. Yes, sir.
·
·
Q. After the impact?.
A. That's right, sir.

Court: Do you want to show that to the jury, sir?
Mr. Cofer: -Ye~, s~r.
Q. "\Vould you come around and sl10.w the jury where you
placed the vehicles, show them where the point of impact was
and where your vehicles came to rest?
A. This /'x" marked here, that's the point of impact ap.,.
proximately from the debris and. other marks and so forth .
.(Indicating). This is where Doctor Traynham 's truck ended
11p and that's where Tellis' car ended up (indicating). This
is the cnrbline here (indicating). The accident was approximately four feet from this curbline which is the line right
along there (indicating)·.
Q. ·what is the di rcction of the Traynham car and the Tellis
car before the accident f
A. Mr. Traynham 's car was going north on "\Villard Avenue
and Tellis car was going west on-Darlington (indicating).
, Q. And these measmcments you stated you took yourself
,vith a tape lille, is that correct?
A. 'fhat's right, sir.
Q. You stated that the point of impact, .as you have it drawn
in here, what was the point of impact on the vehicles, Officed
A. <Mr.· Traynham 's truck was hit in the right
page 66 } rear; I sl1011Id .say in· the right side right at the
rear axle, at the right rear wheel. · ·
·
Q. Where was tlie damage to the automobile? ·
A. The automobile wasQ. Tellis automobile. ·
A. Right in the front.
Q. Right in the very front?
•

.J
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Officcr Wilson Richard Johnston.
A. In the front.
Q. The Traynham truck yon say was struck on the-by the
right rear axle f
A. Right rear axle, that's right, right on the wheel.
Q. According to your diagram as you have it drawn here,
actually the Traynham 's truck ·was ahead of the point of impact, is that correct 1 The front of the truck had gotten across
that 'intersection?
A. Yes, it had.
Mr. Cofer: Answer Mr. Cumming's question.
Court: Supposing we stop. It's a little after one o'clock.
·we '11 ·adjourn to come back at 2 :30 and I '11 say again to you
gentlemen what I said to you in other cases. It's improper
for anyone to discuss this case with you or for you to discuss
it with anyone while you have it under consideration. Don't
discuss it or permit anyone to discuss it with you and come
back at 2.30.
page 67 ~

The Court, at 1 :04 p. m. recessed for lunch and
reconvened at 2 :30 p. m.
AFTERNOON SESSION.

Court: Have you gentlemen finished with your examination of this witness?
Mr. Cofer: No, sir, just one more question.
DIRECT EXAMINATION.
By Mr. Cofer (Continuing):
Q. Officet Johnston, I·want to clear up a fe,:i;r points I wasn't
<iuite certain on. I understood you to say you were called at
t3 :05, i R that correct?
A. That's right, 6 :05 p. m.
Q. Aud you state to the Court you questioned Tellis, I believe you said, some time after the accidenU
A. That's right at the police st.ation.
Q. "\V}1at clicl l1e tell ~"OU then}
A. He said, I asked him why, how the accident happened.
He said some c~rs c?ming towar~s him and when they got by,
the trnck was right m front of him.
.
.
Q. He did not see it until the point of impact, is that right?
A. That's right.

Reese Tellis v. "Wade L. Traynham.

17

Of}'icer TVilson Richard Johnston.
CROSS EXAMINATION.
By Mr. Cmmuing:
Q. "What he told you was he dicln 't sec it until these cars
got byf ·
·
A. That's right and this truck was right in front of him.
Q. Now both the vehicles were in the locations
page 68 ~ shown on your diagram there when you arrived
there, were they not f
A. I dou 't unclerstancl that question.
Q. ·when you arrived at the scene of the accident, the vehicles were where you have them located 1·
A. That's rig·ht.
Q. On your diagram 1
A. That's rhd1t..
Q. And you testified that the point of impact was as indicated on your sketch being four feet from the north curbline
of Darlington Avenue f
A. That's rig·ht.
Q. How did you <letefmine where the point of impact was?
·what did vouA ..From the debris and the beginning of the skidmarks of
both cars you could trace the skidmarks of both cars right
at that point.
Q. ,vas ther~ eonsiderable debris ar.onnd f
A. There was.
Q. ·what did it consist off
A. Glass, mostly glass.
(~. And what f
A. I mean the cars-no fenders knocked off tlie cars or
anything, just glass.
pag-e 69 ~
Q. M ml and g-lass 1
A. Yes, sir.
Q. And dirt and so forth¥
A. Yes, sir.
Q. \'Vas it scattered over a wide area Y
A. No, it wasn't. There was right at the point of impact
"ras some and where TeI1is' ca1· endetl np there ,vas SOf!le more
and also water and oil from Tellis' car, the front end was
mossed up.
Q. ·where appn reutly they cam(} together. Of course the
debris wouldn't be in a verv small area of inches?
A. That's right.
..
Q. It would be in the area of feet or yards 1
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Officer 1Vilson Richard Johnston..

· A. Yes, sir.
Q. Tell me about how big the area was that the debris was
where the impact apparently took place?
A. \fell, you couldn't very well say exactly there. The
debris, dirt and stuff was spread around but it's mostly where
the ski<lmarks of the cars started.
Q. How many.
A. You could see where the back end of Mr. Traynham 's
car started skidding sideways and left a track of his rear
wheel and approximately rear wheel and the front wheels of
Tellis' car (indicating) ·which were torn up from the front
end there, locked from the front end, you could see where he
skid.
page 70 r Q. Did the skidmarks of the Traynham 's caryou can tell th~ back wheels of the Traynham
truck?
A. That's right.
Q. Did that start where you have the point marked on there
(indicating) 1
A. Yes, that's right, right there.
Q. -That's what you then definitely used as the exact point
then?
A. That's approximately; both of them started right there.
One went off to the left and Tra.ynham 's went off around the
other way (indicating)·.
Q. I imag-ine you looked at both of the automobiles casually?
A. I did.
Q. ·was the whole front of the Tellis automobile damaged,
whole front of tllat automobile damaged t
A. Yes, to my knowledge there right now. I havcn't-=at
the scene I tbink it ·was a little more than the right hand side
hut mostly on the forward part of it.
Q. The forward parU
A. Forward part of the car, that's right. If I remember
right, it wasn't any ·worse off the right front than it was the
left but it was still the front of the car.
Q. But damaged all the way across 1
A. Yes, sir.
page 71 r Q. Then the Tellis automobile, according to your
sketch was still within the bounds of the intersection there, isn't it?
A ..Just about on the curbline, running across (indicating).
Q. That is the curbline of the west side of ·wmard Avenue
it would be. ·what ,vould be the curbline on the west sid9Y
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George Selby.
A. Yes, tlie curbline of ·wmard Avenue coming across Darlington (indicating).
.
Q. And the Traynham truck was, any part of that still in
that intersection 1 Was the back end of it still in the intersection on that corner there 1
A. This road, Willard Avenue where it intersects here does
not have a curb there. Just the road. There's no curb at all
so it would be hard to say whether that was back or not. It
would be close to it if not-it would be close to the curbing.
Q. It was approximately on the corner of the intersection,
wasn't it?
A. That's right, it was on the comer of the intersection.
Q. Did you investigate around that evening for witnesses
to the accident 1
.l\.. Yes, sir.
Q. Did you locate any?
page 72 }- A. No, sir., I did not.
Q. That was not in the two vehicles?
A. Not in the two vehicles I did not.

Mr. Cumming: No further questions.
GEORGE SELBY,
called as a witness by the plaintiff, being duly sworn, teRtified
as follows:
DIRECT EXAMINATION.
Bv l\fr. Kearnev!
Q. State you~ full name please f
A. George Lloyd Selby, Senior.
Q. ·what is vour employment now?
A. United States Steamship Company.
Q. How old are you?
A. How old am H 35.
·Q. You are married and liave a family?
A. Yes, sir.
·Q. Where were you living on January 10 of this year?
A. 17 East Darlington Avenue.
Q. Darlington Avenue in the Town of Phoebus?
A. Yes, sir.
Q. And are you any relationship to Doctor· Traynliam 7
A. No, sir.
Q. Any connection in this case in any manner?
0
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George Selby.
A. :No, sir.
page 73

~

Q. l\fr. Selby, on J.anuary 10, 1952 did you sec
or hear anv accident which occurred at Willard
Avenue ancl Darlington Avenue in the Town of

Phoebus?
· A. Yes, sir, I got off duty at the Fire Department-I got
off duty at the Jlire Department at six o'clock at the night .
and I guess it was a round five or ten minutes past six I pulled
up in front of my home on Darlington Avenue and as I got
out of the car I went around and opened the door for my wife
and I heard the brakes applying.
Q. You heard brakes applied?
A. Yes., sir, and about a second or two later I heard the
crash and as I looked clown towards east, going to Fort
Monroe I saw this car lights go across the street and I told
my wife, I said, ''accident'' so I jumped in the car; we went
down there.
Q. You went down to the accidenU
A. Yes, sir.
Q. And where were the· lights headed when you ,vereafter the impact f
A. Doctor Traynham 's car was parked or stopped up
against the curhing· on Willard Avenue, just at the intersection or maybe a little around the intersection. Doctor. Traynham was laying on the ground with his feet in an angle something like tltis (inclicating).
Q. Under him?
A. Under him, yes, sir. · His head was l1eading
pag·e 74 r west on Darlington Avenue and I looked at him
and he said, '' George, straig·hten my legs out'' so
my wife wl10 was over at the time, she took one leg and I took
the other leg and straig·htenccl them out.
Q. Your wife is a registered nurse 1
A. Yes, sir.
Q. And the Doctor., was he in pain f
A. I would say he was more shock than pain, yes, sir.
Q. Aud you all straightened his leg·s out Y
A. Yes, sir, st ra igltten eel his leg out.
Q. Where was bis feet at the time he straightened them out,
in the direction of the fire lwd rant 1
A. I say it was about
foot and a half from the fire
hvdrant.
,, Q. When you straightened him out, his head was pointeclA. West; no, west.

a
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George Selby.
Q. And feet east?
A. Yes, sir.
Q. And he wns against the curbline, was he?
A. Yes, sir., he was laying against the curbline and puddle
of blood under his bead. I took my coat off and laid it over
him and my brotlier came up at the time and handed me his
rain-coat and put it under him. When the ambulance came,
I helped them put him in the stretclier and they carried him
to the l10spital.
page 75 ~
Q. Had severe bleeding from his head?
A. I would say, yes, sh·. I didn't examine him
good.
Q. From liis moutl1, and his feet were under ]1im and in
pain!
A. Yes, sir, I would say lie lmd right much pain.
Q. Shock?
A. Shock.
Q. I believe you saw him in the hospital?
A. I went over later to the hospital and picked up my
jacket.
Q. Vlhat kind of nigl1t was that?
A. It was cl1il1y but clear nig·ht.
Q. Very windy f
A. Windy, very cold. I got chilly even with my jacket.
Q. Clear nig·ht?
A. Clear night.
Q. Anything coming from Fort l\Ionroe to Phoebns from
say the concrete bridge there to obstruct the ·wmard Avenue
intersection?
A. Tl1ere 's a sign tlwre, 25 mile zone there and the vision
is clear and the house sits back 30 feet from the sidewalk
where l\fr. Sulzberger lives.
Q. Is there anytl1ing· to obstruct this man, Te11is' observation¥
page 76 ~
A. No, sir, I think he lrnd a clear vision there.
Q. And Doctor Tra:vnhnm, his car was coming·
down Willard Avenue going north, is that correct?
A. Yes, sir.
Q. For the purpose of crossing Darlin~fon Avenue?
A. Crossing Darlington Avenue, :ves, sir.
Q. On Willard. Anything t11ere for the Doctor not to see?
A. I say it is clear, all the way down is clear.
Q. All directions¥
A. Yes, sir.
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George Selby.
Q. And you do know it was 25 mile zone!
A. Yes, sir.
Q. And you heard these brakes. Could you tell what car
the brakes were coming from 1
A. No, sir, I couldn't tell you which car was coming from
and I heard the crash.
Q. It was a second after the brakes¥
A. It was a second or hvo after I beard the brakes I heard
the crash.
Q. The Doctor was the only one injured and that was
severely in your opinion?
A. Yes., sir, that's when I saw him laying there when the
headlights of my car hit him.
Q. Did you see a blanket there at that time¥
page 77 ~ A. Yes, sir, I think it was.
Q. Army blanket?
.
A. Army blank0t, yes; gray blanket, either one. I couldn't
tel1 ·you right at the time.
Q. Do yon reco.~·nize this blanket (indicating-)?
A. That's the hlnnket.
·
Q. Is the blanket-you didn't cut this blanket in any way?
A. I never cut the blanket, no, sir.
Q. That was the blanket that was then found there, is tl1at
right?
A. Yes, sir.
l\fr. Kearnev: I'd like to offer this.
Court: Ali' rigllt, sir. Any objection to it f
Mr. Cummirnt: No objection.
Court: Admitted in evidence as Plainti:ff 's Exhibit
~

(i.

The blanket was received and marked Plaintiff's Exhibit
No. 6.
CROSS EXAMINATION.
By l\Ir. Cumming·:
·o. ··what time clicl you get off from vwrk?
A. Six o'clock.
Q. Diel you lcflvc nt Rix exactly, exactly six that night1
A. Might have been after six.
page 78 ~
Q. w· as it before f
A. No.. sir.
e work two shifts. One man goes
to work in tlie morning·, eight o'clock, knocks off six.

,v
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George Selby.
Q. ·what time would you estimate you got off!
A. Five or ten minutes after six.
Q. vVha t time would you say the collision occurred?
A . .A.nywl1ere from six o'clock to seven or eight minutes
after six. I hadn't been away from the fire-house over five
minutes.
Q. ,vhat was the answer?
A. I hadn't been awny from the engine house over five minutes at the most.
Q. Between five and eight minutes after six I believe your
answer is?
A. Yes, sir.
Q. vVhen-I understand that you first-your attention was
attracted by brakes?
A. Yes, sir.
Q. And you looked up there toward where the sound was
coming· from?
A. That's rig·ht.
Q. And were they going· tog·ether then or had they hit?
A. By the time I looked up there they bad already crashed.
Q. Had already crashed.
page 79 ~ A. Yes, sir, it wasn't. over a second or two before the crash came.
Q. Now when you got up there, did you notice whether the
lwacllights were oil the automobile?
A. Yes, sir.
Q. Were they on¥
A. Yes, sir, they were on.
Q. After tbe accident?
A. Yes, sir, they were on.
Q. Did yon notice whether t11e headlights were on the truck
there that Doctor Traynl1am was driving¥ Were they on
when vou !rnt over there 1
A. One ·of his head-lamps were broke out.
Q. Was the other one on?
A. I wouldn't like to say. Tlw minute I seen him laying
there my ]1eacllig·l1ts coming· clown the road, my headlights
g·ot on Doctor Traylrnm laying there and my intention was
to get to him first and look at the accident afterwards.
Q. Nothing· to prevent either one of the ·parties. from seefog each ot11er, assuming· Doctor Traynham coming down
Willa rd Avenue and Tellis coming· clown Darlington A venue?
A. No, sir.
Q. Except tlw Sulzberger house which is setting back from
the road!

~
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"anette Selby.
A. Yes., sir, sitting back from tbe road.
~

Mr. Cumming: No further questions.
Court: How far ]iad you stopped from the intersection there at Willard A venue and Darlington Y How
far were vou from the scene of the collision?
A. :My ·antomobile, sir f
Court: Yes, sir.
A. You mean where I live or my automobile?
Court: ·where-I understood you bad driven up to the
front of yonr home and you bad gotten out of the car on the
left-hand side and ,2:one around to open the door on the right
hand Ride. How far were vou from the scene1
A. I went from the right-hand side around to open the
door. She had the bnby on her lap.
Court: How far was the car parked from the scene of tl1is
accidentt
A. I g;ueRs about two blocks, sir.
Court: You live between Hope Street and Mallory Street?
A. Yes, sir.
Court: And then there'sA. Curry.
Comt: Going east, Curry Street.
A. And Willard.
Court: Yon were the distance from Willard to Currv Y
A. Yes, sir.
.,
pag·e 81 ~
Court : And Curry to Hope and then from Hope
to wl1ere you live. ,Vhere do you live in that
block?
A. 17-a bout 50 feet from the curb.
Court: From Hope Street line?
A. From Hope StrPet line, yes, sir.
page 80

~

l\fr. Kearney: You heard the crash, the tremendous crash?

A. Yes, sir, I heard the brakes and then the crash.

MRS. ,JANETTE SELBY.,
called as a witness by the plaintiff,. being duly sworn, testified
as follows:

DIRECT EXAMINATION.
By Mr. Kearney:
Q. You are Mrs. Janette Selby, the wife of George Selby,
is that correct?
1

;
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Janette Selby.
A. Yes, sir, Mr. Kearney.
Q. "\Vhere were you all Jiving on January 10 of this year?
A. 17 East Darlington Avenne.
Q. ·what profession are you in, l\frs. Selby?
A. Registered nurse.
Q. Registered nurse, trained nurse¥
A. Yes, sir.
Q..And you know Doctor Traynham, do you?
A. Yes, sir.
Q. How long· lrnvc you known him f
A. 12 years.
page 82 ~
Q. About 12 years. He Imel good health to your
know ledge ·1
A. Yes, sir.
.
Q. And you have seen him since this accident?
A. Yes, sir.
Q. And yon observed whether lie 's been able to handle liimself normally?
A. No., he.has not.
Q. Has he been able to pmctice his profession to your
knowledge?

A. No, sir.
Q. You tried to make appointments with his office.· You
have been unable to do it, is that right f
A. Yes, sir.
Q. In January 10 of this year did you see or hear any accident that occurred at Willard Avenue and Darlington Avenue
in Phoebust
A. Yes, sir.
Q. About what time was it, ,Janette¥
A. Five minutes after six p. m.
Q. How do ·vou attribute it to that hour?
.
A. Because I picked my husband up at the fire house at six
o'clock and I was bringing him I1ome for supper.
Q. You came immeclia t.ely home f
A. Immediately home, yes, sir.
Q. You hacl the baby with yon?
pag-e 83 ~
A. I hacl the babv.
Q. And it was five minutes after six·?
A. Yes, sir.
Q. It was a windy, cold uigllt?
A. Yes, sir.
Q. There was no rHin or anything like that¥
A. No, sir, nothing like that.
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Jwwtte Selby.

..,.

Q. Tell the jury in your own words, :Mrs. Selby,, if you saw
or heard or observed anything pertaining to this matter, in
von r o,vn words?
., A. ,ven, as we were driving· home, just as I slopped the
car in front of the hom~e, we heard the brakes go on and immediately we heard _the crash. My husband spoke up and he
said, "let's go, that its been certainly an accident and someone is hurt and hurt bad" so l immediately turned the car
and we drove down. Aud we walked over and Doctor Traynham was lying there. At the time I did not recognize him and
he asked us to move one of llis legs and l1e called Geol'ge by
name and then I rNtlizecl it was him.
Q. His legs was don bled np under him 1 He was on his
back?
.A. His legs were doubled nuder him and I moved one and
mv hnsband moved tl1e other.
"
Q. How far was he from the fire hydrant, if you
page 84 ~ recall ?
A. Well, it was very short ways. I wonldn' t
know just in feet. "i\fr. KearneJ1 •
Q. But l1e was in the gutter, wasn't l1e?
A. Yes, sir.
Q. Against tlie cnrbstone 1
A. Rig·ht ag·ainRt the curb.
Q. His head pointed this way (indicating) and liis feet towards Fort i\fonroe after you an straightened him out of
course?
A. Yes, sir.
Q. Was he· bleeding terrifically f
A. He was bleeding·. I felt sure at t1Je time he had a deep
gash in his head. I told my lmsband to be very careful because he started to lift his head to put something under him.
Q. He put his hat nnder him¥
A. Yes, sir.
Q. Your brother-in-law put his coat over I1im or your husband?
A. i\Iy brotber-in-lnw put his coat over him because he was
cold.
Q. You were the fin;;t people there?
A. Close to :first. There were one or two there before we
got there.
Q. ,v11ere was the truck Doctor Traynham was operating
tlm t night f
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Janette Selby.
page 85

r

A. The truck, as well as I can remember, was
against the-practically the fire plug right beside
heading towards the opposite house on the other side.
Q. That's Doctor Kearney's V
A. Yes, Doctor Kearney's house.
Q. ·where was the truck operated by Tellis, this colored
man at the desk there, the table f
A. Where was the car?
Q. Where was his car.
A. It was in the middle of the street. I think the front of
the car was probably over the· white line.
Q. Over tl1e white line and about the middle of the streeU
A. I think so.
Q. You ·have no interest in this matter, Mrs. Selby 7
A I do not.
Q. Do you remember seeing this blanket there that night
that you put over Doc? Do you recall it?
A. As well as I remember, Doctor Traynham told George
to g·et the blanket.
Q. Told you where you all could get iU
A. Yes.

CROSS EXAMINATION.
By 1\fr. Cumming:

Q. Doctor Traynham was not unconscious at the time?
A. He was not unconscious but I would say he
pag·e 86 ~ was in deep shock.
Q. Well, he told you where to get tl1e blanket 7
A. You can still be in shock and not unconscious.
Q. I say but he did tell you where to get the blanket?
A. He said he thought the blanket was in the truck.
Q. And he called J,.our lmsband by bis name, first name 1
A. He said, ''George,_ please move my knee.''
,
Q. ·who were the people there when you got there, do you
know?
A. I do not except Mr. Emil Sulzberger.
Q. Mr. Sulzberger was there when you arrived?
A. He was there when I arrived.
Q. Diel you notice whet11er the lights on the truck were on 1
Have you got that?
-A. I don't remember, sir.
Q. Did you notice whether the ·lights on the automobile were
still on T
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J a,n.ette Selby.
A. I don't remember that.
Q. Do you know what time it was when the accident happened?
A. Five minutes past six.
Q. Why do you say that exactly?
A. Because as I brou~:ht my husband home, I picked him
up at six o'clock and it takes me just five minutes
page 87 ~ about to drive and I had just stopped the car.
Q. How soon after you heard the brakes did you
hear the impact¥
A. I would say not over two seconds at the most; immediately I'd say.

RE-DIRECT EXAMINATION.
By Mr. Kearney:
·Q. As a nur~e, as a trained nurse would you fear for his
life that night due to his condition 1
A. I did, sir.
Q. I believe you were the one that called Doctor Jones to
be at the hospital wl1en he would arrive there., is that correctf
A. I tried to find Doctor Jones and finally I got his office
and she told me that she would have him there when he got
there, when Doctor Traynham a1Tived and I also told him he
was in a serious condition.

Court: I don't think the jury can hear you.

A. I immediately called Doctor Jones as soon as the
ambulance came anc1 I had a little difficulty in getting him. I
also called Dixie Hospital and asked them to please be ready
for·them, that he was on his way there.
~

l\fr. Kearney: .All right.
Mr. Cumming: Let me ask one other question. Did I understand you worked for Doctor Traynham?
A. No, sir.

page 88

~

Mr. Cumming: You did not?

A. No, sir, I have never worked for Doctor Traynlrnrn.
Mr. Kearney: You are a medical nurse?

.A. Yes, sir.
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ElfIL SULZBERGER,
called as a ,vitneRs by the plaintiff, being duly sworn, testified
as follows:
DIRECT :B"JXA:i\UNATION.

Bv Mr. Kearney:
·Q. State youi· name please f
A. Emil Snlzberg-er, Senior.
Q. ,vhere do yon live'
A. I live on 306 Darlington Avenue, Pl1oebus.
Q. That's the red brick home on the side there, "\Villard
Avenue and Darling·ton Y
A. Tliat 's right, rig·ht hand r.;ide.
Q. And ,vho is your nearest neighbor or neighbor near you
on the opposite side 1
A. On tl1e opposite side of Darlington Avenue is Ross
Kearney and on the back side is Dick Kearnev.
Q. You were living· there on tlanuary 10th
this year?
A. I don't know of ,January 10. I was living there the day
of the accident.
Q. That's what I am ~(etting at. Tlrnt 's the day of the accident. "\\Till you tell the gentlemen of the jury, in your own
words what yon saw just prior to the crash and at the time
of the crash and after the crash? In your own
page 89 ~ words just speak to t]1e jury if you w·ill.
A. This particular nigl1t about after supper I
was talking in the kite]1en to my wife and my sister-in-law
and we heard two cars speeding· towards Old Point. I went
to the front window to ]ook to see which way the cars was going and in seeing these two cars going, I saw one coming up
from Old Point. Looked like to me it was going about the
same speed as the two cars going to Old Point.
Q. "\Vhat speed vwulcl you· estimate f
A. I estimated the two cars going to O]d Point were hitting
around 65 miles an hour.
Q. How about the car coming from Fort Monroe?
A. About tlie same speed. And wa]kim!; back to the kitcl1en
where my wife and sister-in-law was~ I looked out the bnck
window and I saw this car in the middle of the street with the
lights on and the truck over on the side g·oing· Willard Avenue (indicating·) so I went on out there and :Mr. Selby was,
Georg·e Selby was getting out of his automobile running over
to this man laying. on the side. Natmally the automobiles was
piling up so I started wavhrn; cars 1Jy so there wouldn't be a
jam-up, the highway until the officers came. After the officers

of
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Em-il Sulzberger.
came, I went over to the car which was in the middle of the
street and I asked who was driving· the automobile and this
fellow here spoke up and said, "I am."
Q. That Tellis, the man at the table tllere (inpage 90 ~ dicating)?
A. I couldn't say tlmt he is the man or not because it w·as a colored fellow. I know that but I couldn't say
he's the man.
Q. All rig-ht.
A. This man said it was bis car so I said, ":Man1\Ir. Cumming-: Objection; what he told the defendant is
not proper evidence. He told the defendant. ·what the clefendm1t told him can be admitted as lrnarsay, pa rt of the res
_qeste bnt not the statement that this witness made to the defendant.
Court: All right,, sir, oYerrule the objection.
l\fr. Cumming-: Note an exception.
Court : Go ahead.
A. He said he was. I said, ":Man, yon must have been going migbtv fast.'' He said, '' I wasn't going but 35 miles an
hour." That's all he said to me. I went over fo Doctor
Traynham was which I dicln 't know it was Doctor Traynham
until after the ambulance came.
Q. You found out later it was Doctor Trayham?
A. Yes, sir.
Q. He was the man off from the fire hydrant in the gutter 1

A. Yes, sir.
Q. His head pointed this way (indicating)?
A. Yes, sir.
page 91 r Q. And he had been covered by the people there;

his l1cacl was over a hat!
.
A. He had an undercoat and something under his bead.
Q. The man ~aid he was the owner and operator. He said
be war-; going- 85, he made only 35 miles an l1our 1
A. That's what the statenient he made to me.
Q. Do you know the speed limit on Darlington A venue?
A. 25 miles an hour.
Q. Diel you see an~~ otl1er cars going· from Phoebus direction to Fort Monroe Creek aftel' you looked out your window
and saw th9se two cars going about 65 miles an hour?
A. No, sir.
Q. Never saw an)r more!
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A. Never saw any more until after I got clown where the
accident was and then they began piling up and I started
waving· them through.
Q. The only car you saw was the two going· to Fort Monroe
and the one coming to Phoebus was about the same speed as
the other two, 65 miles an hour?
A. That's right.
Q. Do you have any interest in this matted
A. No, sir.
Q. Are you interested in any way in Doctor Traynham 7
A. No, sir.
Q. Summonsed here by the plaintiff?
page 92 ~ A. Yes, sir.

CROSS EX.A.MINATION.
By l\f. r. Cumming :
Q. Mr. Sulzberger, approximately how long have you been
living on that-in that location?
A. I been living there ever since December, 1950.
Q. Is that a very heavily traveled road that.Route 258 Y
A. Yes, sir.
Q. Now what called your attention that night to look out
the window1
A. These two cars were making a lot of noise and going by
at a terrific speed.
Q. They were two cars that were going to Fort Monroe
·were they not Y
A. That's right.
Q. Diel you hear this automobile going to Phoebus, was that
making enon~h noise to attract your attention?
A. Well, after the other two cars went by, in other words
the two cars ~·oing t? 01d Point and on e coming f1f·om Old
Point passed Just a htt1e away past my 110use and o course
naturally this other car corning from Old Point into Phoebus
vou could hear tl1at one when she went bv the house. Of
course you hear cars go by all the time. Any time when they
started speeding you can hear. They make a lot of noise.
Q.• Is that very frequently?
page 93 }- A. Yes, sir, it is.
Q. Now this car that you saw going towards
Phoebus, you estimated the speed at 65 miles an hour, it that
what vou said?
A. No, I estimated the speed both of them going about the

_
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same. I said the other two cars I judge about 65 miles an
hour.
Q. Then do you mean by that that you judged this car
was g·oing 65 miles au hour?
A. That's right.
Q. How long did you look at it 1 Let me-strike that quesas it dark at the time 1
tion.
A.. Yes, sir, it was dark at the time.
Q. Lights on the automobile 1
A. Yes, sir.

,~T

(~. SoA.. On the automobile coming from Old Point now. The
one going to Old Point I couldn't tell nothing but the taillight.
That's all I could see. I was in the back of them.
Q. I understand. The headlights were on this one coming
to Phoelms, were they 1
A. That's right.
Q. Now you saw this car. How long did you look at it?
How long did you observe the car going to Phoebus ¥ One second, two seconds, three seconds Y
A. I coukln't tell you but it was a very short
page 94 ~ time.
Q. You just glanced at it, clidn 't you?
A. I glanced at it enough to know it was going pretty fast
is all I can tell you.
Q. "There was it-was it across the bridge when you first
looked at itf
A. Yes, sir.
Q. Almost to your house, was it, opposite your house 1
A.. No, just past the bridge a little ways when I first noticed
the car.
Q. Did you observe it then until it got out of sight, of your
sight looking out the front window?
A. No, sir.
Q. You did not¥
A. No, sir.
Q. How long-about how much space did it travel while you
were looking at it, I'll put it that way; one hundred feet,
200 feet or would you care to estimate it?
A. I couldn't practically tell you. It was a little distance of
course but I couldn't exactly tell you.
Q. Now after you-after you observed it, I understand tbat
you went back in your house or back from the windowf
A. From one room to the next room, yes, sir.
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Q. Did you run back there?
A. No, sir.
page 95 ~ Q. Just walked back there 1
A. That's right.
Q. Stop anywhere iu between f
A. No, sir.
Q. And what did you walk to? ·where did you walk to 1
A. ·walked to my back window and looke<l out the window
and naturally I co1{ld see even before I got to the window there
was an accident down the comer.
Q. Did you hear the crash of an accident f
A. No, sir.
(~. You did not?
A. No, sir.
Q. Did you have your mind on, at that time, this automobile
going down there on what was going on outside I mean to say 1
A. No, sir, I wasn't looki11g for an accident. Is that what
vou mean f
· Q. No, what I mean is this. "\Vlm t did you look at, go to the
back window to look for?' "\Yhy did you walk from your front
door all the wav back to the window?
A. ],rom my l10use you can walk from the dining room into
the kitchen and vou can be at the door and between the kitchen
and the dining· "room and still see all tho way out the back
room; when there's a street light you can see all the way.
Q. vVhy did you walk buck there 1 Is tliere any particular
reason t
page 96 ~ A. Back where my ,vife and sister-in-law was,
my eyes happened to glance that way.
Q. You did not hear auy crash or impact of the· automobile?
A. No, sir.
Q. Then can you under oath state that the automobile that
you saw after you went ont to the sreue of the accident was the
same one that you saw coming across the highway!
A. No, sir, I couldn't. I couldn't say that it was.
Q. Because there's traffic going back and forth at that time
all the time, isn't it?
A. That's right.
0

l\Ir. Cumming: If your Honor please, I move the Court to
strike this witness' testimony as to this vehicle that was traveling tow·ards Phoebus going: at a Rpeed w11ich he estimated at
65 miles per hour as being prejndieial to the defendant when
this witness cannot identify it as being the same vehicle involved in the accident.
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Court: 1'Iotion crrnrruled.
Mr. Cumming: I 'cl like to note an exception, your Honor.

Q. "\Vhen you got out to the scene of ·the accident, were any
of the headlights of either one of the automobiles on, of the
truck and the automobile?
page 97 ~
A. The headlights on the car was on. Yes, sir,
I remember seeing that.
Q. "\Vere the headlights on the truck on 1
A. On front'¥
Q. Yes.
A. Of the cars?
Q. Of the truck.
A. I couldn't tell you that. I don't remember seeing the
l1eadligbts on the truck.
Q. "\Yas the tail-light on the truck burning when you got out
there?
A. I couldn't tell you that.
Q. How iong had it been dark? "\Yell, strike that question.
1V"as it pitch-dark when this accident occurred or when you
looked back down there and saw it or was it just getting dark?
A. No, it was already dark. The street lights was on and
so was the lights of the automobile on.
Q. Do you have any idea what time this accident occurred?
Could vou estimate the time 1
A. {imagine some time around quarter past six.
Q. And it was, it had been dark some time, had iU
A. As far as I know it ,vas, yes.
Q. W" ell, if you don't recall exactly, you can say you don't
recall. And of course even assuming that this automobile
you saw through yonr front window going 65 miles
page 98 ~ an l10ur and I understand you ans-wered my question a little while ago by saying you did not observe
it unt ii it got out of sight?
A. I did not.
Q. You have no way of knowing wl1ether it slowed down
between that place and the point of this accident or not, do
you? You saw it none at all during that period 1
A. I don't even know if that was the same car in the accident for my part.
Q. I under·stand. I'm going back now to the automobile
that ~-ou did see. Yon didn't observe it at all after you stopped
looking· at it out your front window. You saw it no more after
that unless it w·as the one in the accident?
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A. Naturally when I turned my head away from the window I wouldn't be able to see him no more.
Mr. Cumming: No further questions.

RE-DIRECT EXAMINATION.
By Mr. Kearney:
Q. I think you have testified correctly you hadn't seen any
other cars coming from Fort Monroe nor had you seen any
going back from Fort Monroe except after this accident, as
I recall it.
A. Mr. Kearney, as soon as I saw the accident down there
I immediately went right down to the accident and no cars
traveling within that time I got from my house down there
until I got there and then cars had stopped, coming from
Hampton.
page 99

r

Mr. Kearney: All right. Thank you very much.
Court: Anything further from this witness¥
Mr. Cumming: One further question.
RE-CROSS E;XAlVIIN.A.TION.

By :Mr. Cumming:
Q. You hac.ln 't observed the traffic prior to the time these
two automobiles g·oing to Fort Monroe called your ·attention
to that, had you 1
A. No, I wasn't watching automobiles, no.
Q. Up until that time 1
A. Up until I heard that noise going to Old Point.
Q. l\fade by the two cars going to Fort Monroe1
A. Yes, sir.
S. G. FULLER,
c~lled as a witricss by the plaintiff, being duly sworn, testified
as follows:
DIRECT EXAMINATION.

By l\fr. Kearney:
Q. Will you state your full name please and your business?
A. S. G. Fuller, proprietor of the City Body Shop in Phoebus.
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Q. How long l1ave you been in that business T
A. I been down there in Phoebus about 25 years.
(~. 25 or 30 years, as a matter of fact. Automobile mechanic!
A. That's right.
Q. Now Mr. Fuller, are you related or have any interest in
Doctor Traynham in any way 1
page 100 ~ A. No, sir.
Q. The plaintiff in this cause. Now, were yon
called on January 10th of this year, that is 1952, at "\Villard
Avenue an<l Darlington Avenue in the Town of Phoebus about
wrecks, removing of two cars?
A. I was.
Q. ,vhat car did you handle? ·wm you tell the jury right
in your own words what vou saw?
A. The first one I moved was the Chevrolet from one road.
That was in the center of the road.
Q. Which way was that pointing, if you recall?
A. It was pointing towards the track.
Q. Doctor Kearney'sA. Back entrance there. It was practically in the center
of the road, the front end was. It was I guess about a car
length from the intersection.
Q. ·where ,:vas Doctor Traynham 's truck¥
A. Doctor Traynham 's was over on the other side of Darlington Avenue about like that (indicating) and the fire plug
here and· curbing· came around here (indicating). It was back
of the curbing (indicating) on ,vmard Avenue.
Q. ,:-vmard Avenue?
A. Yes.
Q. And did it show what position the car had gotten there,
from a wreck angle?
page 101 ~ A. I wouldn't say that. The only thing it must
have hit it and knocked it around.
Q. Hmv long is Doctor Traynham 's truck¥
A. 16 and four inches.
(J. 16 feet and four inches¥
A. That's right.
!fr. Kearney: Your Honor, I want to interpose, if I may.
I ask the defendant's permission to put this-the jury has
seen the car and I would like to use this (indicating a photograph).
Mr. Cumming: No objection.
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Court : All right.

Q. Is this a picture of Doctor Traynham 's car 1
A. "Y"es, sir, it is.
Q. That truck is 16 feet four incl1es, is that right¥
A. "Y"es, sir.
Q. Now, how lieavy is that 1 Three t]10usand?
A. I imagine it would run around three thousand, 3300.
Q. Pounds. Now, if its been testified here by ·v{. R. Johnston, the police officer, that this accident occurred four feet
on Darlington Avenue, what portion would Doctor Traynham 's car be in ref ore nee to Willard A venue and Darlington
Avenue?
A. It would be about four feet on this side (indicating) into
Darlington Avenue. The rear would be on Darpage 102 ~ lingtou and the other part would be on the other
side of Darlington on ·wmard Avenue.
Q. In other words, 12 feet would have been completely off
the concrete into "\Villard 1\.venue f
A. Yes, sir.
Q. And what do you base that on, Mr. Fuller?
A. ,vhat do vou mean¥
(i. ,vhat do ~ 0U base that he was-that Doctor Traynham
was about 12 feet all the way over of Darlington into ,vmard
A,;enue? How do you base that, that portion of the car was
out of Darlington T
7

:Mr. Cumming: If your Honor please, I object to1\fr. Kearney: Let's reword it.
Mr. Cummii1g: Pardon me. I object to this witness testifying. I didn't catch that first question he asked him. I
understand that counsel is asking him where the Traynham
truck would be wbcu it was hit. Is thatCourt: That's rig-ht, that's what he ailswered.
. Mr. Cumming: And he teRtified he came up after the accident and that's the first time he got there.
Court: That's right.
Mr. Cumming: I don't think he's competent to testify where
it was when it was hit .. I believe he can state the facts and
what he saw there but not draw conclusions. That's for the
jury to draw.
page 103 r Court: He's testified without objection as to
the length of this truck of Doctor Traynham. I
think he said it was 16 feet fonr inches. Then counsel asked
him the question if nir. Johnston testified the point of impact
was four feet south of the north curbline, where would the

A

38

Supreme Court of Appeals of Virgiuia

S. G. Fitller.
front of the automobile be and there wasn't any objection to
it.· Now what is the objection you are making now?
J\fr. Cumming: I missed that question and-but on the
second question he's asking him, he's following that line of
questioning. I object; of course I'm one question late on objecting· to that but I object to him telling the jury or trying
to tell the jury where that truck was, where that truck was,
jf the impact occurred in such and such a place. That's for
the jury to determine where the front was.
Court: All right, sir. Sustain the objection.

Q. What portion of the truck owned by Doctor Traynham
was struck by the car owned by the colored Sergeant, Tellis,
at this night you moved the truck and car f
A. It was struck, I imagine, it was struck :first in the right
rear fender (indicating).
Q. Wliy do you base tllatA. \Vell, it shows the imprints of the headlights on the right
rear fender and it's a hole in the center of the fender where
the hood ornament off the Chevrolet went in.
page 104 ~ Q. Have you seen this .emblem (indicating)?
A. Yes, sir.
Q. "\Yhat car did that come offf
A. Of the Chevrolet.
Q. By the defendant, Tellis 1
A. Yes, sir. It came off the car and I found it in the road
anc.1 I put it in the truck.
Q. Is this paint off Doctor Traynham 's truck ( indicating
on emblem) f
A. Yes, sir.
Q. As this went in and made the hole (indicating)¥
A. Ye~, sir.

~

1I r. Kearney: "~ e offer it in evidence.
Court: Ali' right.
The emblem was received and marked Plaintiff's Exhibit
No. 7.
Q. "\Yhere w·as the truck when you arrived there?
A. It was part of the rear was out on Willard crossincr
Darlington but the rear encl it wasn't where the-the rea;
was fHciJ1g just a bout towards your backyard.
Q. It was a mound of dirt right there¥ ·
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A. Yes, sir.
Q. Right behind the fire hydrant?
A. Yes, sir, because you could see it on the running bo:'ucl
where it struck down, running board ancl corner of the door.
If it hadn't been for that, the truck would have
page 105 } turned over. When the body hit him, he must have
hit over. That's the only thing that s;-t.Yed him
from g·etting crushed.
Q. How many times was it hiU
A. It was hit twice. It was hit twice; hit here (indicating)
and swung around.
Mr. Cumming: I object to that. I object to 111s testifying
how many times the truck was hit and how they came together.
Court: He can testify as to the marks that were on the
truck and what made them, if he knows.

Q. If you know.
Mr. Cumming: Yes, sir, if he knows.
Q. Will you demonstrate to the jury?
A. It was first struck in the rear and then it was struck
again in the right front by the right rear of the Corporal's
car over here (indicating)~ because his right rear quarter-panel was all crushed in. It was struck jn the front and the rest
of the damage was done when it hit the curbing and went
over.
Q. Do you know what portion of the car Doctor Traynham
was thrown out of?
A. Yes, he was thrown out of this right door.
Q. That glussA. Glass cut him and the door is all curved.
page 106 } Q. Left door is completely there?
A. Yes, sir.
Q. No glass?
A. Glass is broke out. You can see where the glass is sl1attered (indicating).
Q. This hole as shown on here (indicating) you testified
nlready as this portion that went into tl1ere (referring to Exhibit 7).
A. That's right.
Q. And you handled both cars and moved them?
A. That's right.

.,1
"'
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Q. Do you know of anything else that might help the jury
in either one of these automobiles?
A. No, sir, not a thing in the world.
CROSS EXAl\HNATION.

By Mr. Cumming:
Q. Do you know what time you got to the accident to haul
these trucks awayf
A. \Vell, around between six and seven o'clock. I don't
know exactly because I just got home.
Q. Police officer was there already¥
A. Yes, sir, it \\Tas two there.
Q. You attempted to show the jury how this accident happened but you weren't around there when it occurred, were
you?
A. Not a bit in the world.
page 107 ~
Q. And of course these statements about how·
they went together and where the truck, front of
the truck was when they hit and which part hit first, then the
statement as to how they came together is all a conclusion the
way you figured it out how it happened f
A. Not a bit in the world. The evidence shows on the truck
aml the picture where it first struck.
Q. That is what you have concluded from looking at the
two automobiles. Actually from your own lmowledg·e you
don't know how they went together f
A. Yes, sir, I do. I can see it.
Q. And you don't know what door Doctor Traynham went
out either f
A. \Vent out the right. Couldn't have went out the left
becam~e it wasn't hurt a bit in the world.
Q. That's what somebody told you. You don't know of
your own knowledge what door he went out of or even if he
went out of a door?
A. Bonnel to go out the door tlrnre to get hurt. He couldn't
get hurt inside the cab like he did.
-· Q. Didn't people get hurt in the cab and they take them out
of the cab after the acr.idenU
A. Not as bad as he is.
Q. ,vhere did you bear Doctor Traynham fell out of the
door1
page 108 ~ A. I didn't hear no where.
Q. You just figured?
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A. Everything speaks for itself.
Q. I see. You figured that out from looking at the truck

too1

·.

A. Evidence speaks for itself. You looked at it yesterday.
You said the same tlling yourself.
Q. I didn't say.
A. You said, "that's the door there where he went out."

Mr. Kearney: Counsel asked for argument from the witness.
Mr. Cumming: I'm not asking for argument. I'm asking
him questions. No further questions.
RE-DIRECT EXAMINATION.
By Mr. Kearney:
Q. You say Mr. Cumming agreed yesterday how he earnc
out of there f
A. Yes, sir-

Court: Don't bother with that. Let me ask you this, Mr.
Fuller. How long have you been doing body work on automobiles¥
A. I think I was the first one on the Peninsula, Judge.
Court: How many years would that be 1
A. I guess around about 15, 18 years.
Court: Could you tell where the point of impact was, as
far as the truck was concerned 1
page 109 ~ A. The first impact was on the right rear
fender.
Court: How far would that be from the back of the truck?
A. About 12 feet.
Court: From the back of the tmck 1
A. About four.
Court: About four feet from the extreme back¥
A. Yes, sir.
RE-CROSS EXA1'IINATION.
By Mr. Cumming:
Q. Looking at this photograph you can see where the headlightsA. Here's ohe here (indicating).

-~
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Court: Let him ask the question.

Q. "'\Vhat made that imprint of the front of that fender there
( inclica ting) ?
A. That's the right l1eadlight and here's the left and here's
the center here (indicating).
Q. ·where are you measuring your four feeU You said the
impact occurred four feet from the back?
A. From here to here (indicating).
Q. You tell the jury it's not but four feet from here to
l1ere (indicating) f
A. Roughly speaking. I djdn 't measure it. You measured
it yesterday. You had me call up to see what the length of
the truck was.
page 110 ~ Q. From your estimate from this point-·
A. Could be six, it could be anything. I'm just
roughly speaking.
Q. Be fair about it. Isn't about half the distance of the
truck?
A. No, sir, it isn't, not a bit in the world.
Q. The truck is 16 feet, over 16 feet longi
A. It's not half.
Q. Do you know how wide a Chevrolet automobile is?
A. Chevrolet, no sir. ·we 're not figuring on no Chevrolet
here. It's a Ford truck.
Q. A Chevrolet automobile I mean. That was a Chevrolet
automobile that was involved in the accident?
A. Yes, sir. You didn't say that.
Q. You testified that you have been a body man longer tlian
anybody on the Peninsula. Can you tell me approximately
how wide a Chevrolet automobile is?
A. No, sir, I don't.
RE-DIRECT EXAMINATION.
By l\Ir. Kearney:
Q. You say you got these dimensions and things for l\fr.
Cumming at his request 1
·
A. Yes, sir.
Q. He agreed with you on those dimensions?
A. Yes, sir, he called the Ford place yesterday.

page 111

~

Mr. Cumming: ·w1iat dimensions?
A. 16 and four inches.
]\fr. Cumming: The length of the truck only Y

Reese Tellis v. Wade L. Traynl1am.

43

Reese Tellis.
A. Yes, sir.
l\Ir. Cumming: Not any other dimensions?
A. No.
- Mr. Cumming: I just want to clear that.
Mr. Kearney: I want to call the defendant as an adverse
witness, your Honor.
Court: All right, come around Corporal.
REESE TELLIS,
called as an adverse witness by the plaintiff, being duly
sworn, testified as follows :

DIRECT EXAMINATION.
By Mr. Kearney:
Q. ·what is your name?
A. Reese Tellis.
Q. Are you a Corporal or Sergeant 1
A. Corporal.
Q. Where are you stationed¥
A. Fort Monroe.
Q. Corporal, you were-did you own this automobile that
was in collision with this truck?
A. Doctor Traynham's truck? Yes, sir.
Q. That was on January 10 of this year?
A. Yes, sir.
Q. Five minutes after six 7
A. Yes, sir.
Q. Dark?
page 112 ~ A. Yes, sir.
Q. Doctor Traynham had completely gone
:about 14 feet off the hig·hway when you hit him?
A. No., sir, he was in the center lane right in front of me.
Q. He was in front of you?
A. Yes, sir.
Q. What portion of your car l1it him 1
A. The whole front encl there, sir.
Q. The whole front end?
A. Yes, sir.
·
Q. This is off your car (indicating Exhibit 7)?
A. Yes, sir, it is off tl1e hood.
Q. And that's where the center of your car hit him, isn't

it¥

-1
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A. Yes, sir.
Q. .And that's four feet on the concrete according to tlie
Officer, the police. That left the rest of the truck off the highway altogether, wasn't it ( referring to photograph) 1
A. No, sir.
Q. How do you explain it?
A. You know where the double line is 1
Q. Yes.
A. Well, when I first saw the truck., the front
page 113 ~ end had crossed the double white line. I thought
be was going to stop; after I seen he wasn't going to stop I applied my brakes to keep from hitting him. It
was too late. I hit him.
Q. You saw him come up to the stop sign and not stop ·1
A. No, sir, he was crossing· the road.
Q. Had be come to the stop sign and stopped¥
A. I didn't see the stop sign.
Q. ·why hadn't you
A. Because .the cars coming· around the curve from me,
meeting me going towards Old Point.
Q. That's a curve there?
A. Yes, sir.
Q. Lights off your eyes, aren't theyt on a curve1
A. Sir!
Q. Cars going down Fort Monroe are one angle and your
car comirnr at an ang·le is different altogctherf
A. See, the lights blinded me because they come around the
curve.
Q. You pulled your car to the right and the others pulled
the car to their right away from each other?
A. Yes, sir, but the lig·hts come around this ·way (indicating).
.
Q. ,vhy didn't you see l1im at the stop sign t
A. I never saw him at the stop sign.
Q. How come you didn't?
page 114 ~ A. Because the cars coming by me when I first
saw him, the cars hacJ went by and he was crossing the road in front of me.
Q. How many were in the car with you Y
A. Three. Myself and two fellows.
Q. All three in front seaU
A. Yes, sir.
.
Q. ,vhere were you goingf
A. Going over to Phoebus.
6
/
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Q.
A.
Q.
A.
Q.
A.

Where to?
Rendczvou8.
That'8 a tavern down there?
Ye8, sir, we was g·oing· to get Romething to eat.
·who was in Doct01· Trayn bmn 's car?
I really don't know.
Q. You operated your car and you owned it, is that right?
A. Yes, sir.
Q. And you saw l\fr. Sulzherp;er, the _gentleman who was
here, you remember talking to him that night t
A. No, sir, I can't remember .
. Q. You told him you owned the <'a r and you were operating·
it when he g·ot on you about speeding so fast?
.A. No, sir.
Q. And you said you viTere not going over 35
page 115 ~ miles an hour?
A. No, sir. No one nsked me that, no more
than Mr. J o1mston, the police officer.
Q. ,vho?
A. The Police Officer.
Q. And· bow fast you tell him?
A. Between 25 and 30.
Q. 25 and 30 7
A. Yes, sir.
Q. And yon were going· 25 and how long did it take you
after-how did you bit this car after you struck iU ·what
happened to the truck f
A. Pardon me?
Q. What happened to the truck when you hit it?
A. It was up. after I got stopped, the truck was on the side
of the curb.
Q. ,vhat happened to t11c truck? Did it turn around?
A. I don't know. It ,vaR so quirk, I don't know.
Q. So quick, you were going so fast you don't know what
happened.
A. I wasn't going· fast. Scared me. It was the first time
I ever had an accident.
Q. You can't tell the jury-yon are not going to tell the
jury your car didn't hit this truck right in there (indicating),
is that right¥
. A. No, Rir, my car llit the truck.
page 116 ~ Q. You hit it right there (indicating)?
A. Yes, sir.
Q. And vou don't know what happened to tlmt truck after
y-ou hit it like that?
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A.. No, sir, I know it was off the side of the road. I tried
to pull to the left to keep from hitting it.
Q. You know the truck hnd turned around, was facing absolutely opposite direction and you had swerved off and got
out into tbe middle of the road, 44 feet away from where you
struck this truck, is that right 1
A. No, sir, I don't know whether it was 44 foot or not.
Q. You heard the officer testify he measmed it with a tape
measure. Assurni1rn: that's rorrect, how could you get that
far after bittin~ a 3,000 ponnd truck in the middle of the right
end of him and yon don't know wliat happened to that truck
and you went down the road with your brakes on. You hacl
yon r hrakcs on 1
· A. Yes., sir, I had my brakes on.
Q. You heard Mr. George Selby say he heard the brake!:!
hvo blocks away~
A. That's wl1at he said. I didn't think he lieard it.
Q. You don't think he l1earcl it?
A. No, sir.
Q. You say you don't think he lien rd you?
A. I don't sav he clidn 't. I didn't sav be
pag·e 117 ~ clicln 't.
·
~
Q. Assuming· :Mr. Selby .is correct, he l1eard
·you two blocks away, brake:.; going· on, hitting a 3,000 pound
truck, spinning- it aronml; assuming· you did tlrnt and you
,vent 44 feet and yon te11 these gentlemen of the jury you were
going 25 miles ni1 l10nd
A. Between 25 and 30. That's the best I could judge.
Q. "Tl1at?
A. Best I could j1Hlge hchveen 25 and 30.
Q. Yon know 30, it was violafo1g tl1c law. You knew it was
25 ; big· sign up t11e re?
A. Ye~. sir, T slacked up wl1en the sign coming down there.
Q. Nothing to hide the si~·n. was it! l\fode particularly for
yon men. for the speed limit there, wasn't it?
A. Yes, sir.
Q. Broad road, four lanes, all stop signs on either side and
~ 1 011 saw this tmck.
You know it had to go across Darling..:
ton, clidn 't you 1
A, Yes, sir, but I V{as in tl1e Military Highway going· up,
yon know, tow·ard the reel light do,Yn on Darlington Avenue.
Q. 1\7bere?
A. I was on 258 anf1 g·oinµ: clown 258 on the right-linnd side.
The truck T>nlled all the way across in front of me. It bit so
quick I coulcln 't stop.
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Q. You never did see the truck, according to

page 118

r you.

No question the truck was there? Is that
right, Corporal?
· A. Yes., sir, it was there.
Q. As a matter of fact you just come down, you boys coming· clown to this tavern to drink up a little beer?
A. No, sir.
Q. And you weren't looking for any trucks or anything else
at that intersection?
A. I wasn't ii;oing to drink no beer.
Q. You didn't drink beer. You wanted wme. AnybowA. No, str.
Q. It makes no difference.
Court: Let's don't argue with him, sir.

Q. All right. You just .came down there and first thing you
knew you found a truck in front of you, isn't that right,
A.
ell, I couldn't keep from hitting· him.

,v

Court: I don't think they can hear you. You want to get
a little water?

A. Yes, sir.
· The witness left the Courtroom to get a drink of water and
then returned and resumed his seat in the witness box.
Q. Now Corporal, the first thing you knew, as a matter of
fact, this truck came up and appeared in front of you?
A. I don't know. It come across the road. It come from
somewhere.
page 119 ~ Q. I say this truck first thing you knew about
it wns when it was in front of you?
A. Yes, sir, after I met those cars I had run my lights on
dim. ·when I briglltened my lights it was 75 foot in front of
me.
Q. You bad your bright lights on?
A. No., sir, I was meeting the cars on dim.
Q. You came into town you put them on dim?
A. Yes, sir.
Q. You knew you were in a 25 mile zone?
A. Y cs, sir, cars meeting me. I didn't have them on bright.
I would have blinded them.
Q. You were 500 feet from this low water mark w11en you
hit the truckt

-~
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.A.. No, sir, 75 feet.
Q. 375 feet?
Court: He said he was 75 feet away. Is that ,vl1at you
said?

A. Yes, sir.
Court: ·w11en you saw him.

..

A. Yes, sir, he was in the middle of the road.
Q. He was 75 feet away or you were 75 feet away from
him ,vlien you saw him Y
.A. Yes, sir.
Q. "\Vl1ere was all the distance he was ,vhen you
page 120 ~ sl10uld have seen him?
A. Pardon mef
.
Q. ·where was it tlie other distance?
A. I had my lights on dim; after I brightened my lights
back up, that's when I could see the truck. .
Q. You didn't see him until he was 75 feet, when you were
75 feet from him?
A. Yes, sir.
Q. And you don't know why you didn't see him before f
A. No, sir., because the car was meeting· me and I Imel my
lights on dim. I didn't have them on bright.
Q. His lights were on, weren't they?
A. I don't know. I clidn 't see them.
Q. They were crossing- the road. They weren't 111 your
face?
A. No, sir.
Q. You saw the red lights on tl1em, didn't yoµ Y
A. Pardon me?
Q. You saw his red lights f
A. No, sir, I clidn 't see them. ·
Q. And you don't see-bow Doc got thrown out of tlw cnr?
A. No, sir, I don't.
Q. You weren't hurt, were you f
A. No, sir., I wasn't hurt.
page 121 ~ 0. But you owned the car and you were operating it t
A. Yes, sir.
.
Q. You say you think you were going 30 miles an bond
A. Between 25 and 30.
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Sergeant A. A. Anderson.
Q. Between 25 and 301
A. Yes, sir.
Mr. Kearnev: That's all as an adverse witness.
Court: Yo{i wnnt to examine him at this time f
Mr. Cumming: No, sir.

CITY SERGEANT A. i. ANDERSON,
called as a witness bv the plaintiff, being duly sworn, testified
as follows:
.
DIRECT EXAMINATION.
Bv Mr. Kearney:
·Q. Wliat is your full name and your-A. A. A. Anderson.
Q. Title?
A. City Sergeant, Citv of I-fampton.
Q. On January 10, 1952 yon were Sheriff of Elizabeth City
Countv?
A. Up until then, yes, sir.
.
Q. Before coming- to the County as an official and police
work, vou were with the State Highway, is that right? ·
A. That's rig·ht.
Q. What is tl10 speed of a vehicle going 25 miles per hour 1
A. Wl1at is the·
page 122 } Q. The speed of a vehicle going 25 miles an
hour. What is the Rpeed, distance of speed Y
A. It is so many feet per second. I don't know.
Q. Time and a half?
A. There's-the braking distance or tl1e stopping distance.
Q. No, the going· distance.
A. I'm not too familiar with that, sir.
Q. How about the braking distance?
A. That's about one and a half times your speed. I think
it's as close as yon can get to it.
Q. Do yon know how fast a vehicle going 25 miles an hour
g;oes per second?
A. It's-I think it's something like-I'll have to get right
now. ,vithout looking at the chart-

Court: Let's don't do that.
Mr. Kearney: We can nu-ree 25 miles an l1our a vehicle
g·oes 36.5 feet per second. Thirty-six point five feet.
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Court: All rig:ht, it's agreed between counsel, gentlemen,
that an automobile traveling· at a speed of 25 miles an hour
wiU cover 36 and a half feet per second. Roughly, it's one
and a half times the speed of a car is the number of feet it
travels.
Mr. Cumming: It is agreed by counsel that an automobile
traveling 30 miles an hour travels forty-three
page 123 ~ point eig-ht feet per second.
:Mr. Kearney: That's right.
Court: It is agreed further that an automobile traveiing
30 miles an hour would travel forty-three and eight-tenths
feet per second.
DOCTOR WA.DE L. TRA YNHAlV[,
called as a witness in his own behalf, being duly swor11., testified as follows:

DIRECT EXAMINATION.
Bv Mr. Kearney:
··Q. ·wm ) 0U stnte your fnll name, your age, your profession and your residence please f
A. vVade L. TravuhamQ. Talk a little fonder.
A. Wade L. Traynham, dentist, 45 years of age, practice
in Phoebus.
Q. How long Jrn ve you been practicing, Doc?
A. Twentv vears.
Q. And you· live on Linden Street Extended?
.A. East Hampton.
Q. On Hampton Creek water and you are married and have
three children?
A. Yes.
Q. And now, Doctor.~ dicl you on January 10 of this year
have an accident at the intersection of Willard Avenue and
Darlington .Avenue in the Town of Phoebus?
A. Yes, sir.
page 124 ~
Q. ·w11ere were you going, Doc, up to the time
of the accident?
.A. Up to the time of the accident I was going· to pick you
up to go to the Rotary.
Q. Pick me np and go to the RotmT Club which was at the
Chamberlin Hotel. About what time did the accident happen?
7
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A. I left my' office at sbc'o 'clock and it happened about five
after six.
·
·. Q. Your office is on Mellen Street and l\follory Street in
Phoebus?
A. Yes, sir.
Q. And from there down to Mellen Street did you proceedA. Proceeded clown Mellen.
Q. To Willard?
A. And turned left at ·wmard.
Q. What kind of car or truck ,vere you operating· tl1at
night?
A. I was driving a new pick-up truck, 730 miles on it.
Q. Ford pick-up truck?
A. Ford pick-up truck.
Q. .About 700 miles on iU
A. 730 miles. ·
Q. lviecbanical brakes all rig·ht,
A. First class.
page 125 } Q. Steering wheel all right?
A. Yes, sir.
Q. Lig·hts all right?
A. Yes, sir.
Q. ·were your lights on at that time?
A. Yes, sir.
Q. Front lights and green light, I mean your red light?
A. Yes, sir.
Q. Doctor, your purpose in driving up to Darlington intersection with Willard, did you have any st.op sig·n there?
A. Stop sig·n on tlie rig·M-liancl side wllich I observed.
Q. On Sluzberger 's corner we call it?
A. Yes, sir.
Q. You stopped there. "\Ylrnt did you observe there?
A. When I pulled up and stopped, tl1ere were cars coming
from the left wl1ich I slipped it on to first ,rear and waited
for thm~e cars to get by and proceed down the highway untilQ. Diel vou put it in anv motionA. I clicln 't start until they were past the intersection and
going clown the g;tade.
Q. Thev were e-oing clown the grade which we talked about
p;oing over the concrete bridge area?
A.~ Yes, sir.
Q. Diel you observe another car or any car or traffic comin~; from Fort 1\fonroe coming towards Phoebus?

~
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page 126

~

A. One car coming about 500 feet away.
Q. 500 feet away?
A. Heading towards Pboebus and traveling in the vicinity
of the center lane.
Q. In the center lane¥
A. Yes.
Q. And any reason you should-did you figure what speed
he was g·oing at or kno,ving· what speed?
·
.
A. I presumed that be would be going at a reasonable
speed., around 25 miles an hour which is the law and I proceeded across because I have crossed that location there many
times. ,vhen I see a car a certain distance, I know I have
plenty of time.
Q. This car you say was about 500 feet from you?
A. About 500 feet awav ,vhen I first saw him.
Q. How far did you have to go from the stop sign over Darling·ton Avenue?
·
A. I had to go the distance of the highway which I think is
around 50 feet and I think the engineer said something about ·
the stop sig·n was 12 feet so I'd have to go about 62 feet.
Q. They have testified the road is 44 feet and the stop sign
,vas 12 feet. That makes 56 feet¥
A. 56 feet.
Q. Then there was two feet apron or sidewalk.
page 127 ~ You had that distance to go and tlie car coming
on your rig-ht, 500 feet to go that you assumed or
presumed was going 25 miles an hour. Now, you put it in
first gear f
A. Yes, sir.
Q. And you proceeded from your stop sign over, is that
correct?
A. Yes, sir.
Q. Which part of the Willard Avenue. were you driving on,
tbe rig·ht side or left side or center side 1
A. On the rig-M side.
Q. ·what happened when you had gotten practically overY
A. When I got to the center of the road, I could see this
car coming up the center lane. At that time it seemed no indication whatsoever that we'd have any connection whatever.
I proceeded on over and as I got close to the curb I heard the
brakes being applied and I looked through my back window
like that {indicating) and when I did this car curved like that,
went rig·ht into me (indicating).
Q. Went right into you.

r-
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A. Turned to the right. Kept on going like·he was, why be
would have missed ·me.
·
·
·
Q. Was any iJortion of your car in ,vmard AYenue?
A. In ·wmard A venue f
- Q. On my side. · :
A. Three-fourths of the distance I was over
page 128 ~ there. I was only fon r· feet from the -curb.
0. Yon were four feet from the curb. In other
words, if your car was 16 feetA. 12 feetQ. You were 12 feet completely off the concrete f
A. Yes, sir.
Q. 12. feet on the macadam on Willard A venue?
.A. Yes, sir.
Q. When this car bit you., what happened f' What portion
of the car struck you?
·
.A. He hit me in the back corner and swung me in action.
:When I swung around, I tried to hold up against the wheel
because I could feel myself g-oin~· ag·ainst the sides. As I came
around, we collided ag·ain with such terrific force that the
stoppag·e forced me through the opposite side of the window.
No doors opened up or anything.
Q. Is this ·the window·f Is that the car you were driving
(indicating- a photograph)?
·
·
A. Yes, sir.
Q. That right window,- is that the one you were thrown
through?
·
·
A. T]1at ts tlle one I was thrown through.
Q. What did yoi1 have in your lap ·t
A. I had this blanket across my knees there. It was cold
_
night and I had Urnt" just across my knees. I
page 129 ~ didn't have it just doi1bled up across there.
·
Q. This a new b]unket or good' blanket at tbat
time V Any holes in it 1
.A. Not a one.
Q. How did these l1oles g-et on iU
A. They were cut when I went throup;h the window 'tl1~t
:went throup;h with me. The jagged edge of the glass is what
we..nt.through .the top of my head.
Mr. Kearney: .All rig·ht, we offer it in evidence (indicating the b]anket).
Court : It's in evidence.

"'1
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A. This right leir is the one that cut on the gfass that almost cut this muscle off.
Q. ·when tliat tlnew you out, did you hit the fire hydrant 1
A. I missed the fire hydrant. When I landed on my back I
lost consciousness. -when I came to, I was still yelling and I
thought my back was broken. My legs, I was all doubled up
in the funniest nosition. :My legs were twisted under me and
I thoup;ht I ]ia<l broken my back in two. I ·was doubled up
under me. First thin.~· I thoug·llt of was to relieve-get my
legs from under me straightened out.
Q. ·who got your leg-s straightened out?
A. Georg·e Sclhv. He was the first one there. His wife
looked at me and slrn looked mvav. Said I was
page 130 ~ going to die.
·
Q. You quite agTeed with her!
A. I didn't know much about it.
Q. You were in shock?
A. I was in shoek.
Q. How long lrnve you been in dentistry?
A. 20 years.
Q. How long· did it take you to prepare for it, Doc?
A. Seven years.• including· college.
Q. Seven years. including- colle~e and vou arc familiar with
medical terms and the results of injuries and thing·s like that,
as a matter of patholop:v :mcl things like that. Now~ Doctor,
when George Selby and .Tanette came there and 1mllecl yonr
feet out, your head of course was nn this way (indicating)
and your feet was about at the fire hydrant?
I clidn 't see the fire hYclrant. ·
Q. You dicln 't see the fire hvdrant 1
.A. It was dark.
"
Q. And how were you, as far as the curbA. I was laying on the curb?
Q. On the curb. rip;l1t next to tlw curb?
A. Rig·ht next to the curb.
Q. And from there you were taken, you were covered hy
this blanket 1
A. Someone pnt a coat over me. I don't know who it was.
Q. Coat¥
A. Put my hat on my head.
page 131 r Q. You were conscious a gTeat deal of the time?
A. I "'."as in and out. I rememherecl the bovs
HlTlV11lg' in fl1c arnhulance and they did a good job and then
got me to the hospital in a few minutes and I remember being

A:
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in the emergency room and seemed like an awful long time
and then before they took me to the x-ray I went out com}Jletely and I didn't know anything then until 11 :30 or twelve
o 'dock that night before I came to.
Q. "\Vere you in any hurry that night?
A. No, I wasn't in any hurry. I didn't have to l)e to the
Rotary Club until 6 :30. I left at six o'clock. I was to go home
but I fig·ured if I went home I would be in a hurry so not being
jn any hurry I went on dovm just as it was in my truck instead
of going home and get the car.
(l Yon came by borne to pick me up, just crossingA. I thought I had plenty of time.
Q. Yon were in no particular hurry that evening. "\Vas
there any bad weather, anyt]1ing to obscure this man's vision
of you 1 Any snow or anything like thaU
A. Not a bit. I could see him well and the night was cold
hut there wasn't anything falling.
Q. It was very cold and windy that nighU
A. It was cold. I remember that.
Q. Did you suffer any, waiting in the ambulance, of course
other than being in shock 1
page 132 ~ A. After they got me stretched out, I was fairly
comfortable. I could feel the blood coming all
over my face and eyes. That's why I couldn't see too much.
Blood was flowing from this cut here down in my eyes ( indicating). Of course, under the back of my head.
Q. They testified three cuts right down to the bone in your
head~
A. Yes, sir.
Q. And the blood was coming out the back there in the hat,
jf you recall?
· A. Yes, sir.
Q. Now when you got there, Doctor Jones took care of your
medical attention, is that right, attended you rathed
A. When I went out, he was there and my brother was
standing by me and there were nurses and my wife was there
;mcl I remember seeing you and two or three of the Rotary
Club came by and then I just went out. I didn't know anything until about 11 :30 that night.
Q. During this accident thing, have you suffered any¥
A. Yes.
Q. Any mental suffering as well as from your nerves and
shock?
A. ,"f\T ell, I'm suffering as much now from the nerve situation as I am from anything.

.--1

, ...

: Supreme Uourt of Ai,veals of Virginia

S6

Dr. Wade L. Traynham.
page 133

~

Q. You used to be right cold - blooded.. Now
_yoq.'re pretty w·ell weak, aren't you, from your

nerves?. .
A. I stillQ. " 7hat pain did you have in the hospital and what do you
have now, if any1
A. In the hospital I had when I came to and they started
to give me transfusions and- medicine and needles every hour
why everything was hurting.. I mean I didn't-at that time
I didn't even feel my broken knee because they had me laying in such a position that I couldn't turn; only the fact I
couldn't even eat. They fed me without even moving and I
had to stay in that position and they kept me knocked out all
the time. vVhen I came to, of course they gave me more dope
and I <lidn 't-except for .the uncomfortableness and not knowing and all upset, I didn't-I mean it was just the dope would
wear off when I would nearly go crazy because they had instructions just to fill me through all the time.
Q. How long were you in the hospitaU
A. I ·was in there five weeks and one day.
Q. Jnve weeks and one day f
A. !vlaybe two. I was dismissed on the 15th day of February and I went in on January 10. I didn't count the number
of days .
. ;Q. You were. taken home and I helieve you put a bed down- stairs because you couldn't g·o up. the steps 1
page 134 ~ A. The ambulance-came and carried me home
and gave me much more enjoyable ride than they
did the other way.
Q. And you were able to walk the ,steps· now Y
.
A. I dou 't go up except when I have to. I go in the morning and at night but I try not to, to avoid the steps. It is hard
on my knee and hip as well.
Q. ·what was your health prior to this accident, Doc Y
A. V e1;y goo<l.
·
·
Q. I believe you had some hemorrhoid trouble f
A. I had a few hemorrhoid troubles when I worked a little
bit too hard, too much lifting on the farm or something like
that, loading my truck or things that I shouldn't have done
iha_t were abnorm&l but I haven't had any trouble. This
morning· Doctor Kearney said something about my back but
I don't know what he was talking about there. He's mixed
up with another case.
Q.
ere you gray-haired before this accident Y

,v
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A. Slightly.
(J. ·were you 7
A. Yes.
Q. Doctor, I hand you a statement-I hand you herewith a
hill from the Dixie Hospital, $754.88. Is that the bill that was
as a result of this accident f
A. Yes, sir.
:Mr. Kearne~T: ·we offer it as an exhibit, your Honor
Court: All right, sir. Admitted as an exhibit
· page 135 ~ for the Plaintiff.
The bill was received and marked Plaintiff's Exhibit Number 8.

Q. Did you ltave to have nurses at the hospital 7
A. Yes, sir.
Q. How many nurses 1
A. Started off with a night nurse and first night there ancl
then they had night and day nmses the first two or three days
and then I said the nurses got on my nerves more than the
suffering so I asked to just put a nurse on in the daytime
where I was taking most of my medications and treatments
and all and try to.
Q. I have bills here. I don't know whether Mr. Cummingyou want to objectf
A. I might say, my ·wife's niece is a trained nurse attended
me. There was no charge and I had friends that helped me
that wouldn't make a charge. This is what I paid out (indiea ting bills).
Q. $450.00 accorcling to this total.
Mr. Kearney: You want to agree or you want me to put
these in as exhibits f
Mr. Cumming: I agree to them. He testified he paid them.
Mr. Kearney: $450.00 cancelled checks without his niece
w'l10 is a trained nurse, dicln 't make any charges.
page 136 ~ Mr. Cumming: You don't have to put them in.
I agree to that. ·
Q. You owed Doctor Jones or any doctor for medical bill 1
A. Yes, $250.00.
Q. Now haYe you had any medications in the way of
crutches?

1
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Court. I <lidn 't get that about Doctor Jones.
Mr. Kearney: He said $250.00 your Honor.

A. Medications, of course I had to have crutches and I had
to have a cane and when I got better and I have had-I suffered at lot with my head and I had to have glasses. I lmdQ. Glasses amounted to $29.501
A. I think it was twenty-seven.
Q. Twenty-seven, I beg your pardon. $27.00.
A. That didn't include my professional discount.
Q. Only cost you twent-seven to get glasses?
A. Cost me twentv-seven.
Q. And rnedicatio{1s run you about $100.00 you say?
A. I say around $100.00 for everything.
Q. You have heard Doctor Keamey say lie wasn't making
any rharge to you. Now did you lose any clothes that particular night f
A. Ycs, the over-coat that I went through the window, the
ragged glass tore the sleeves all out of it and also
page 1:37 ~ caught the top and then I was in such a state that
they couldn't take my clothes off from me. They
had to cut the rest of them off so naturallyQ. Topcoat was $65.00 !
A. Yes.
Q. And $10.00 the hat you lost?
A. Yes, sir.
Q. And $15.00 shoes?
A. Yes.
Q. You don't mind me leading, :Mr. Cummingf
Mr. Cumming: No, that's all right.
Q. Ruit, $75.00?
.A. Yes.
Q. Shirt, $3.95, underwear $1.75, gloves, $7.50 and eye
glasses $27.00. I said $27.00. Now Doc, how long were youhef ore you could even go back to your profession? ·when
were you ordered by your doctor that you were able to g·o back
to yonr profession f
A. Doctors told me I could go in the mornings beginning
.June first but I thoug-l1t I'd try to go in sooner and do a little
at a time. They said I could work in the mornin2·s beginning·
June first so I started in sooner just working one patient th~
first day and a couple the next and two or three, just like that
just to see if I could-
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Q. How many hours. ,Vhen did you go at all,
do any portion?
A. The first day that I went in at all was April the 15th. I
just went in to se a friend of mine and fill a tooth for him just
to see if I could do it.
Q. ,Jmmary 11 on to April 15 i
A. Yes.
Q. "What is your average income there1 I'm not trying to
go into your public affairs but the jury has to in order to ascertain the damages, if any; what you have lost as a result
of this accident, total loss and temporary loss and your permanent injury. ·what I'd like to know first, you have been
completely out of your business since January 11 to April 15.
Now what is-let's :figure on a monthly basis.
1\.. ·well, on the average I'll do in a month's time from fifteen hundred to $2500.00.
Q. Fair a ye rage say $2,000.001
A. That's gross.
Q. About $2000.00?
A. Average would be $2,000.00.
Q. A month. And now since April 15 you have been back
how many hours have you been working a clay?
A. About three. I've gotten up now where I can work until
noon without too much trouble. Once or twice I have gone
15 or 20 minutes past but I usually stop enough. I have to
sit down every so often and rest and go in bepage 139 } tween. I can't stand steady on my feet.
Q. Wbat would you say since April 15 down to
this week, say today, would be your average; your profession
on the basis of what you used to be able to do and what you
<.~an do nowt
A. You rncanQ. Yom· income hasis.
A. I imagine $1,000.00 because I can't do enough now to
get started good.
Q. You 're very fair jn all these things. They told you not
to some back and do anything until tT une first but you did go
hack agninst their nclvice in April l-15 rather¥
A. I had an awful feeling I might never work again. I
mean I was shaking aml bad sliape and I couldn't sleep and I
just wanted to make a start to do something, to see that I
could work up enough confidence in myself; that sooner or
later that I could he of some service.
Q. How many hours do you usually put in a day?
]Jage 138 }
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A. Most of the time I start about eight and go to G:30.
Some, like in the case of this accident, somebody comes in just
as you leaving and some times you leave at six. Some times
you get a call when you get up, you got to go a little earlier.
(J. You pretty well average 10, 12A. Not 12. I usually worked 10. I tried.
page 140 ~
Q. Now you haven't averaged three hours.
A. Since I started back I haven't averaged
three hours.
Q. You liave a bed in your office where you can rest between
appointments.
A. Yes, sir.
· Q. Today you have a terrific headache maybe because of the
nxcitement but. you do have a terrific headachef
A. Yes, sir.
Q. As a result of this accident clicl you have a bad cut on
your tongue?
A. ·well, I was kind of-I felt-I felt a little bit funny.
Those fellows were talking about-so lightly about my suffering and what my cuts and things and said little scar on his
tongue didn't make any difference. I like to see somebody
eat with a gash cut almost through like mine was. They
started to sew it up. I wasn't talking and eating liquids except through a tube. They dicln 't worry because other things
were more important but I suffered from that. Then tl1e fact
my jaw was knocked out of place and I couldn't get my teeth
together in the emergency room.
·
Q. You thought you had a fractured jaw?
A. I thought I probably would have except I got it well
calcified. It didn't break. It was knocked out of place.
Q. How many teeth did you get chipped?
page 141 ~ A. Three or four chipped and two fillings
knocked loose and I wear a loose bridge that was
jammed up into my mouth that had to be pulled out. That
-injurcdQ. How about your pelvic bone! Still having pain and
trouble with that?
A. If I stand up for a little while it doesn't take long and
as soon as I sit down the first thing that catches is this part
under here (indicating). After a little while it kind of lifts
back iuto position and then I can get up and stand a while
lonl{er and then I have to do it again. I can work a little while
and start to walk and my knee, where those tendons catch hold
of that hone that was chipped off yon see, no hold to keep it
from ·wobbling out of place. That's kind of embarrassing to
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walk down the street some times and people think I've been
where I haven't been.
Q. Pelvfo and knee. How about the gash the doctor showed
the jury?
A. The circulation in that gash, they measured it 20 inches,
took 14 stitches in it that night. It measured down.
Mr. Kearney:
iieve.

( To the jury) You gentlemen saw it, I be-

A. And the muscles and all fell out and they sewed the
muscle up before they put it back and in sewing it up it made
it awfully knotty and also some of the blood vessels and things
were severed you see. And when I stood very much at first,
the big welts came underneath my foot and also
page 142 ~ my ankle. I could press in like that (indicating)
and showing all the fluids because they couldn't
get back. The connection was cut off. Now it's much better
but I still suffer from it, not as much from that as I do from
my hip and knee.
Q. How about tl1e prostate glands. Doctor Creecy said
you might have trouble. Do you have any trouble voiding?
A. Awful painful. It is not as painful as when they took the
<'athcter out. I thoug·ht I would die; it burned awful bad. It
doesn't bother me as much except I have to go so often that
it's annoying in working and going places.
·
Q. Have you been able to return to your profession in the
regular course of your business, that is future, as in the past
rather·¥ You heard the doctors testify they believe about 15
per cent total disability.
A. After two years they say it woulcl be that.
Q. Now they say it's worse than that, about 30% or more,
70%.
A. Yes.
.
Q. Doctor, anything do,·vn there you could have avoided the
accident, from what you told the gentlemen here, physical
means beret
A. No, I proceeded as I told you and I saw no ways because
he hit me from the rear. If he liad come up from the front
of me or something, I could have curYed but I was already into
·wmard Avenue anc.1 he curved into me. If ho
page 143 ~ hadn't curved why lie would have missed me. Of
course he didn't see me until he was on top of
me and the shock of seeing me right there at that minute
just turned like that (indicating); instead of turning away
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from me, he turned into me. He is probably right handed and
strong on that side.
Q. He didn't see you, he said, until 75 feet. Anything from
preventing him seeing you, from seeing you from five or 600
feet?
A. If he had seen me 75 feet away, no reason in the world
he couldn't have brought that car to a stop. Even the speed
I was going across the front there, I ha<l ample time to get
across.
Q. You say when you started over, you were about little
over 500 feet before you wont into gear. ·when you were
struck, what- gear did you go in 1
A. I was in low gear.
Q. First gear. rrhat was the truck and that acts as a
brake, is that right 1
A. Ycs, sir.
CROSS EXA:M:IN11-TI0N.

t-,.

By Mr. Cumming:
Q. Doctor Traynham, I think you testified that yon were
familiar with this intersection, that you had gone past there
many times 7
A. Yes, sir.
page 144 r Q. And of comse you knew that Darlington
·
Avenue was an arterial through highway?
A. Yes, sir.
Q. Heavily traveled?
A. Yes, sir, that's why I waited until these three cars that
· were coming from my left got out the ,vay until I could see
things were clear this way (indicating).
Q. The law requires you to come to a stop 7
A. That's rig-ht.
Q. Where did :vou bring yonr truck to a stop with reference
to the stop sign there f
A. Right, stop sig11 was right where you are and I was
here like this (indicating). I could see it off at the side like
that (indicating-).
Q. Off the side of your trnck 1
. A. The front of my truck was about along e-ven with the stop
sign.

Q. Now which way did you look first when you came to tbe
stop sig-n? -when you came to a stop.
A. "Tlwn I came to the stop sign there were these cars ap-
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proaching which two of them, one was passing the other and
they were making considerable noise, as was stated. The man
was right about that. They were coming dow,1 speeding but
they went do,:vn a way. Then I noticed to the right and I saw
him down there about 500 feet approximately.
page 145 ~ Q. Now that's your estimate.
Court: Let him finish. Have you finished?

A. Yes, sir.
Q. You say 500 feet approximately 1
A. 500 feet.
Q. It was dark at the time?
A. That's right.
Q. And you saw this one set of headlights down there Y
A. Yes, sir.
.
Q. Now, now did you look again to your left before you
started up?
A. I looked again to my left. There was nothing coming
probably a couple of blocks away.
Q. There was no traffic to your left that could possibly
interfere with your crossing?
A. Not a thing. This car was fully out of my distance, I
figured to go across with ease.
Q. Now, when did you put your car in geart
A. I put my car in gear when I came to the stop and waited
for those cars. It was in gear when the cars were out of the
way so I clidn 't have to shift it then. I just eased up on the
clutch and went on across. It was a matter of probably a
Becond.
Q. A second or two?
A. Probably getting out on the intersection of the highway.
Q. Diel these automobiles that passed in front
page 146 ~ of you going to the right obstruct your vision at
all from seeing this Tellis automobile?
A. No, they had gotten down there. They were traveling
fast, like Sulzberger stated, Tellis too. They were on down.
They didn't obstruct me at all.
.
Q. \Vhy did you wait if your car was in gear? You had
t.he car in gear, as I understand when these automobiles came
by you going to the right?
A. Yes.
Q. Why did you wait to start off then until they got way
down the road 1
A. 'Because I wanted to be clear of seeing what was coming
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from the other side. Y.ou start right out as soon as you get
a clearance on this side, somebody may be coming that ·way
and hit you (indicating). I wanted to be sure if there was
anybody coming that distance and I had plenty of time and I
looked.
Q. Now did you look to your left last before you started out 1
A. I looked to my left first and I looked to the right and
I looked back to the left again. There still was clearance on
the left.
Q. .And then you started out 1
page 147 ~ A. I looked back again and I was getting out
in the highway I looked again. V{ atchcd this car
to see how he was coming on.
Q. You getting ahead of me now. \Vhere did you look f
·which direction dicl you look in last before you started your
truck across the highway from a stopped position f
A. \Vhen I saw there was enough clearance with these cars
that were going to the right and they were far enough down
there and I had a clearance, where I could see the 500 feet
that I could see him coming, I figured everything was safe an<l
l went ahead.
Q. You still haven't answered my question, Doctor Traynham. I don't want to be insistent but my question is this. In
which direction, your left or your right, did you look last before you started your truck up from the stopped position~
A. I looked at the right last.
Q. That was the last place you looked 1
A. Yes, sir.
Q. And then you started ahead¥
A. Auel I started ahead I looked again to the left. I don't
look just once on each side of the road. I kept looking·.
Q. Now how ·fast do you estimate you traveled 1 You
started from a stopped position of course.
A. Started from a stopped position and I was doing behreen five and ten miles an hour.
page 148 ~ Q. Going across the highway?
A. Going across.
Q. And as I understand you to testify, you remained m
low gear?
A. Yes, sir.
Q. And was still in low gear when you were hit?
A. Yes, sir.
Q. Now you say you looked continuously as you were going
across?
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A. Yes, sir.
Q. Could you tell me how many other times you saw, observed the Tellis car as you were looking g.oing across I mean 1
A. I observed him again when he was middle way right in
the center. He ,·vas coming <lffwn th~ middle lane. At that
time he was still far enough off that I didn't think he could
hit me.
Q. Now can you estimate for me how far away he was when
you saw him when you were at the middle of the road 1
A. He was down there, possibly between 150, 200 feet.
Q. All right. Did you look at him any more? Did you look
in that direction any more?
A. After I saw he was that far and I was in the center I
looked ahead and until the brakes squealed when I looked
back out through the (indicating) the cab, through the little
glass there and saw him curve into me. I saw the
page 149 ~ .whole curve that he made. He made just as
pretty a curve you want to see, right into the tail
end of mv car at the back fender.
Q. ·weil, did you speed up any when you saw him 150, 200
feet away f
A. There was very little change in my pace. I was-you
see the kind of truck I was driving- has a dual low and a low
gear. The low gear is like the ave1-=-age car's speed and I mean
it's not really slow like the dual low and I was going fast
enough to go across there. I usually go on there and if
there's no weight on the truck, I shift to high and go on.
Q. Do I nnderstand the front of your truck was about center of the road when-yon looked to your right again and saw
Tellis f
.A.. I wris approximately in in the center. The highway,
I was probably straddle the middle there.
q. Of course there was nothing to preYent you from stoppi1~g
t1iat time, dwa s thebre f . It .
H
Jl
•
11.. vv e11, 1 wou1 1iave een rig 1 m 1us way.
e wou o
hav~ been ~ound to hit me if I stopped. "'\Vhy should I stop
when the man is right down there, right in the middle of tho
highway (indicating).
·
Q. You testified that your truck was a new truck and brakP-~
wen~ in perfect condition?
A. Brand new truck and I'm very proud of it. I hadn't
had it but a few weeks. I only put 730 miles on it.
page 150 ~
Q. Then you testified you were traveling five
miles an hour I believe going across there J

~!r
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A. Behveen fl vc and ten.
Q. You could have stopped in a very few feet, coulcln 't you?
A. Sure.
Q. Then I ask you again when yon saw him down the road,
your estimate of 150 to-200 feet, yon could have then stopped
and avoided the accident, couldn't you 1
A. No, I would lrnve stopped right in front of the man. You
~ee a man coming right on you and you stopped right in the
middle of his wav.
Q. Your evidci1ce is-excuse me. At that time you state
that he was in the center hme of the highway. _.\Vas he in the
center lane of the highwny when you saw him?
A. He was in flw center lane. He was in the center lane
when he applied his brakes and his brakes skitlded him right
:Hound into me (indicating).
Q. Did he hit vou in the center lane1
A. No, Im didn't hit me in the center Jane. He ·hit me four
feet from the other side. By the t.ime that he had gotten to
me, I had gotten over to the other side, you see. I didn't stay
there. ! was in JP()tion.
Q. Then he was in the center lane then when
page 151 ~ he applied his brakes yon testified t
A. Down th(\ road there about. when he applied
his brakes he was prohahh,. oh, 30, 35, 40 feet away and he
curved-the brake-the skidmarks showed where he curved
rip:ht into the rig·ht, into my rigl1t fender.
Q. Didn't you hear the officer testify today there were no
skidnrnrks at that intersection prior to the impact'?
A. He did not-he testified one minute tlrnt he saw no skidmarks At nigl1t nnd he also testified tliat he located the distance of where the truck stopped and started by the skidmarks.
Q. After ihe~r had hit together.
Court: Well, let's don't get him to interpret-I mean
that's the jury's joh.
nfr. Cumming·: All right.
Q. Then if I'm clear from your evidence; this driver was
in the center lane. That's the one closest to the double white
lane?
A. Yes.
Q. And when he was 30 or 35 feet away when he put on his
brnkes and be s,vervecl C'Ompletely over to hit you when you
"'.'"ere all the way off of the roncrete ¥
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A. I wasn't all the way off.
·
Q. How much of your truck was still on the concrete t
A. Four feet.
page 152 ~ Q. Four feet of your truck was still on the concrete?
A.. Still on the highway, in the highway.
Q. Your condition of course, after the accident I don't
imagine you noticed where the truck or automobile was l
A. \\Tell, 110Q. I see.
A. No., I wasn'tQ. Did you look to your left any as you were going across
the highway, Doctor Traynham?
A. I looked back to the left, yes. I told you that I looked
back after I had looked to the right; as I went on out I looked
again.
Q. All right, there were still nothing· coming from your
left?
A. Not cars do\yn probably a block or two away but nothing- in the vicinity that would evenQ. So the only potential clanger at all was the vehicle to
your right, the Tellis vehicle l
A. Yes, sir.
Q. Did you look at the Tellis automobile again after the
time th?t you have just testified when you were in the center
of the street¥
Mr. Kearney: That question has been propounded about
ten times.
Court: All right, sir. Let him answer it one
page 153 } more time.
·
A. I looked back when I was in the center and
I was proceeding across. I saw l1im coming·. I saw no
dang-er of any trouble at all. I had no idea that thhe terrific
speed he was traveling. He was coming in a straig t line at
that time and I had plenty of time even then, I tl1ought, to
proceed on across. I kept on going- and when I heard the
brakes ,vas the first indication he ,vas g·oing- to hit me. "When
be applied the brakes I looked back through tl1e window and
saw him just as clear as anything in the world. I can still
see him. I'll see him as long· as I live swerving into me.
Q. Then you did not look again from the time you were in
the center until you heard the brakes scream 1
A. No, I bad 110 reason to look again.

~
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Q. I'm just asking you tbe question. I'm asking you if you
didn't.
A. I was out of his way. I was in the center going across.
He was in the center coming up, way clown there.
Q. The windows in your truck were up at the time., weren't
they?
A. Yes, sir, they were up.
Q. Do you know-did you have a heater in the car¥
A. No.
Q. "\Vere the windows dirty by any chance?
A. No, sir.
Q. Clear vision on all of your automobile-I
pag·e 154 ~
mean out of all windows¥
A. Yes, sir.
Q. You had just come from your office downtown Phoebus,
had you not?
Yes, sir.
Q. Are you positive that you had on your headlights at the
time of this accident?
A. I turned the headligMs on wl1en I started, when I left
the office .. It was dark. I coulcln 't have seen to go through
town if I hadn't had headlights.
Q. Are your parking· lights on the same switch as the headlights¥ Pull them part way out for parking and all the way
out for headlights?
·
A. All cars are practically the same way.
Q. Are your headlights that wayf
A. Yes, '51 new cars.
Q. Is it possible you could have Imel-could it lrnve been
possible you had your parking lights on T
A.· No, sir, it could not be possible.
Q. Then when the impact between your truck and the automobile took place, your truck, your evidence is that there was
only four feet of your truck, that's your estimate?
A. Yes, sir.
Q. In the road T
A. Yes, sir.
page 155 ~
Q. Now how do you .know how much of your
truck, if I might ask, was in the road and how
much was beyond the intersection. Did you observe that at
that Hme or is that your estimate T
A. That's my esti'rnate. I was conscious of where the curbing was and how far over I was into Willard Avenue when I
looked out back through the window.
Q. Well of course you heard the officer testify today that

A:
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the skiclrnark from your rear wherl was four feet from the
curbline, clidn 't you; Doctor Traynham!
A. I told noople abonf the four foetwhen I was in, the hospital before I saw any officer.
Q. Of course that would have !)nt, you would have been incorrect on your estimate if tlrnt 's tme; I mean the rest of
your truck behind the rear wheel would be out beyond the
four feet?
A. NoQ. All rig·htA. I don't think so.
Q. Let me ask you this question. Do )"'OU know the distance
by anv chance from the rear wheel of your truck to the rear
end of it?
A. I think that's around four feet.
Q. Now you were goin~· to the Rotar:y Club that evening?
A. Yes, sir.
page 156 ~ Q. And what time does tlle Rotary .Club start?
A. 6:30.
Q. And you estimate the time of this accident at 6:051
A. Yes, sir.
Q. And you were to pick up :Mr. Kearney here, were you
athis hornet
A. Yes., sir.
Q. And then vou were both going to where f Where does
the Rotary meet?
A. ChainlJerlin. We were only one mile away I'd say or
less than a mile. We had plenty of time.
Q. But you clidn 't have any time at all to lose, did you l
A. To make a mile? 25 minutes.
Q. Did you ever make anv statement since the acch..1ent that
vou were in a hurrv to anybody?
· A. No, I ncv-er macle a 8tateinent t]1at I was in a hurry.
Q. Now in connection with your evidenc>e as to your income,
running normally between fifteen hundred and twenty-five
lmndred I believe?
A.. Yes., sir.
Q. That was yonr, I understand, your gross income?
A. Gross. Gross.
page 157 ~ Q. Wlrnt you take in?
A.. Yes, sir.
Q. Tlrnt's based upon vour previons exnerience~ I imagine?
A. Yes, sir, what I have clone in later years since I hnvebeen fixing teeth.

.-~
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:Mr. Cumming: I have no- further questions.
Court: Any further questions from the Doctor? All right,
you may have a seat., Doctor.
l\fr. Kearney: That's the plaintiff's case at this time.
Comt: Plaintiff rests.
l\Ir. Cunnning-: Your Honor, I would like to make a motion
at the present time.
• Court: I'll get you g·entlemen to retire to your room.
The jury then retired to the jury room.
l\fr. Cumming: If your Honor please, I would like to make
a motion to strike the evidence of the plain ti ff on the grounds
that the plaintiff's evidence shows eontributory negligence
ns a matter of law on his part, in this respect. That when he
came to the center of the road he looked agnin, saw a vehicle
which had traveled from 500 feet to 150 to 200 feet while he
was crossing half of the road from ,vhere he had started up.
·while he was going that distance and in spite of the fact that
he saw this vehicle 150 to 200 feet from him, he
·page 158 r cont.inned across directly in front of that traffic,
oncoming traffic. Now I submit, I'm not going
to cite any cases at this time.
Court: If you've got one, I'd like to see it.

Mr. Cumming· then cited a case to the Court and continued
bis argument in support of the above motion.
Court: On a motion to strike t1ic evidence, you Jrnve got
to talrn his evidence aR true. You have got to take his evidence as true and you hnve got to take his evidence the way
he gave it. Don't put any interpretation on there that you
might want to put on there. His evidence is very plain; that
,v-hen he came up to that stop sign he stopped with his front
wheels about opposite the stop sign., 12, feet from the curbing,
curb]ine t11ere; that he looked to l1is ]eft and he saw some
automohiles coming- down and he let them pass. You seem to
infer from your examination that because he didn't pull right
out behind him that he was negligent in not doing it and he
told you. You asked him why he didn't do it and he said he
didn't pull out because he wanted to he sure that it was clear
from his right, tl1at he waited until the automobiles got some
distanre down the road. He looked to his right and be saw
down there a distance of 500 feet an automobile. He then
started across the highway. He looked again to bis left and
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be saw some automobiles a block or two away and when he
got to the center of the highway he looked ag·ain to bis right
and be saw this automobile 150 to 200 feet away
page 159 }- from him with nothing· to indicate that it was
dangerous to go across and in answer to your
question that if he had stopped he would have stopped in line
-right in the line of that automobile. Now, if you can find
me any case that says that that's negligence, I want to see it.
Mr. -Cumming: I'm not saying he was negligent as a matter of law when he pulled out from t11e stop sign. That's not
my point. I say the negligence, as a matter of lawCourt: Because he didn't stop in the path of this automobile coming at bim.
Mr. Cumming· then continued his argument to the Court
in support of his motion.

Court: If there's contributory neglig·ence in this case up

to this time, I'm frank to say that I can't see it.
Mr. Cumming: .All right.
Court: The evidence of the plaintiff is that there was
nbundant negligence tl1ere. The impact sl1ows the fast speed
in which the automobile was going, was indicative of the fast
speed. The testimony of the defendant himself absolutely
·convicts him of negligence, that ]1e didn't see; he didn't see
the automobile until it was in the intersection proceeding
-across which he had a perfect rigllt to do and that he was then
75 feet or more and he couldn 't-hc was operating his car in
such a manner tllat he couldn't stop. .All right, sir. Motion
is overruled.
J\Ir. Cumming: Exception noted.
page 160

~

At this time, the jury returned to the Court~oom and resumed their seats in the jury box.

REESE TELLIS.,
·called as a witness in his own behalf, being duly sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Cumming·:
Q. Your name is Reese Tellis 1
A. Ycs., sir.
Q. The defendant in this case?
1

~
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. A. Yes., sir.
Q. Where are you stationed f
A. Fort Monroe, 14th Car Company, Fort Monroe, Virginia.
Q. How long have you been at Fort Monroe!
A. Ever since October 16, 1946.
Q. On tl1e night tl1is accident occurred, where were you
coming· from prior to the accident?
~. I was leaving the post and coming~ to town.
Q. Diel you pass throug]1 the g·uarcl-house?
A. Yes, sir, 1\L P. g·ates; stopped for M. P. to check the
pass. After I left the g·ates I left out and took up.
Q. You stopped at the M. P. gate to check your pass?
A. Yes., sir.
Q. Where are the two fellows that-what fellows were in
the car with you at the time?
A. Sergeant Abbott Walker and Corporal
page 161 ~ Patrick Lock.
Q. Where a re they now., do you know f
A. In Korea.
Q. In J{orea f
A. Yes., sir.
Q. Now after you left the 1\L P. gate, you started down this
road, rlid you, towards Phoebus?
A. Yes., sir.
Q. How fast did you travel in your automobile as you went
over the causeway and bridges there towards Phoebus t
A. Between 30 and 35, sir.
Q. Between 30 and 35?
A. Yes., sir.
Q. Now, do you lmow where low water mark in Mill Creek
is?
A. No, sir, I don't.
Q. Do you know where the sign that says 25 miles speed
limit is located there 1
A. Yes., sir.
Q. How fast were you traveling as you went past that sign?
A. When I got up to that sign it was 25 mile speed limit.
That's when I· slacked up; released my feet off the gas and
slowed down to g·et my car to slow down to the speed limit.
Q. Did you take your foot o.ff the accelerator?
A. Not completely off.
page 162

~

Court: Talk out louder.

.Reese Tellis v. ·wade L. Traynham.

73

Beese Tellis.
A. Speed limit sign 25 mi]es an hour speed limit. That's
where I slacked off the gas to get the car clown to 25 mile
· speed limit.
Q. Slacked up on the gas there 1
A. Yes., sir.
Q. When you came to the sign f
A. Yes., sir.
Q. Now do you know where that brick house is over to the
right-hand side 1 Left-band side as you g·o to town.
A. Yes., sir.
Q. This brick house (inclicatingp
A. Yes., sir.
Q. Designated Mr. Emil J. Sulzberger?
A. Yes., sir.
Q. You testified a little while ag·o as an adverse witness
that some automobiles were going to Fort Monroe?
A. That's right, sir.
Q. Facing you and ·you couldn't see ahead of you for the
headlights?
.
A. That's rig·ht, sir.
Q. Now with reference to that brick hou·se there, I'm trying to place exactly ,vhere your automobile was when these
automobiles going towards Fort Monroe passed you. Now.,
can you point out here anywhere, could you show
page 163 ~ out here anywhere on this mapA. Yes, sir.
Q. About where it was?
A. Just about lon_q there (indicating).
Q. You were past the brick house then?
A. Yes, sir, I had passed on that side of the brick house
(indicating).
Q. Will you point that out for the jury-come over here.
Could you show them just about w·here you were?
A. Just about along here (indicating).
Q. Here's the bricl~ house and here's the intersection.
A. I was about along here from this side (indicating).
Along here.
Q. All right. I see.
Mr. Kearney: Is that marked how many feet nwny fro::c
there (referring to Plaintiff'R Exhibit Number 4) f
Mr. Cumming: You want him to put a mark on there?
Mr. Kearney: Does the plat sh.ow how many feet it was?
Mr. Cumming: Yes, that distance, I don't know exactly
where he pointed. The jury saw ~here be pointed.
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Q. Yon ·want to point there to the jury again and put a
mark on there¥ Put it on there with that pen, approximately
where you ·were when those automobiles met you.
A. Right along nbout here, about where the sign (indicating). That's where the cars coming along here.
page 164 } I was here (indicating).
Court: I can't hear you.

A. I was right along about there (inclicath1g on Plaintiff's
Exhibit Number 4).
Q. Now how fast were you going at that time f How fast
were ~v-ou going?
A. Before I slacked off my g;as I was running· 30 or 35. I
slacked off my g·as ancl I come clown to the speed limit. Speed
limit was 25 miles an hour.
Q. Do you think you got down to 25 miles an hour when
you got to that point?
A. Not completely to that Rpeed limit.
Q. How fast were you going-!
A. Behveen 25 and 30.
Q. But your foot was off the g·as at that time?
A. Yes., sir.
Q. Now what did you do then when the automobile passed
yon 1 1Vhat happened then f
· A. The two cars were coming around tlw curve meeting
me, coming around the curve. As soon as they passed, I
kirked my ligMs on bright. J estimated it was 75 foot I smv
the tmck crossing the big double center line. Before I hit the
brakes., we Iii t.
Q. What lane wore you in?
A. The right Jane.
page 165 ~
0. The far rig·ht lane?
A. Yes, sir.
Q. Are you rertnin yon ·wore in the far right lane as you
aproaclied that intersection?
A. Yes, sir, because I rame around the curbing runnmg
into it from the shoulder of the road.
Q. A bout two foot from the side of the road?
A. That's right, sir.
Q. That was wliat~ the right-hand side of your nutornobile?
A. That's right, sir.
Q. Now you heard Doctor Traynham testify a few minutes
ago?
A. Yes., sir.
Q. That you were in tlie .center lane?

J
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A. That's right, but I was on the outside lane, the righthand lane.
Q. He is wrong in that statement?
A. That's right, sir, because I was sure in the outside lane,
right-lrnnd side. I came all the way from the M. P. gate and
started all the way up in there until I bit the car.
Q. Was there any other automobilos ahead of you or right
behind you 1
.
A. No, sir.
Q. There was none to pass then?
page 166 }- A. No., sir.
Q. These two automobiles, how many automobiles came towards you 1
A. Two or three of -'them. I know· two was passing. One
was passing the other one. It was quite a curve because lights
were shining right around.
Q. One ·was passing the other one f
A. Yes., sir.
Q. That put one of them in the center lane f
A. Yes, sir.
Q. Going- to Fort Monroe?
A. Yes, sir.
Q. Well now getting back to tl1e time as soon as you cut
your bright lights np.
A. Time I cut them up I looked and tlie truck was right
about-the lomr front encl was crossing over the double white
line in tlle road crossing· over tlmt ancl by the time I got the
brakes dmvn good he was in t11e center of the right-hand lane
so when I hit the brakes I tried to pull to the left, tried to
keep from hitting him but I was too far clown on him.
Q. Diel -:von pull your car to the left or to the right 1
A. To the left.
Q. Why did you pn1l to the left?
A. Try to k eep fro 1:1 hittting tl1ef truck _1t.ft.I co ~Id. I was too
c1ose on 1um o 1rnep rom 111 mg 1nm.
page 167 ~ Q. You heard Doctor Trayham testify you
pulled to the right.
A. If I pulled to tl1c right t]in t would ]rnvc made my whole
front of the car messed up. Just the right side was messed
up.
.
Q. Wbere was the truck! ·where was the truck located
when you finally came together, when yon-the truck and
:automobile came tog·ether t
A. It was sitting up on the side of the. cu rhing-

J
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Q. No, yon misunderstand me. Where was the truck when
your automobile hit it¥
A. It was right square in the center of the road in the righthand lane across the lane.
Q. ·wen, did it completely cover your lane t
A. That's rig·ht.
Q. Where was the back end of the truck?
A. "\Vhen I hit it?
Q. Where was the back end of the truck with reference to
the lane you were in 1
A. I say aboutQ. You understand my question 7
A. Yes, sir. It hadn't complete got off; the big double line
and next double line fro·m it, I imagine· that far from the (indicating) from the line across to the right.
Q. Then it completely covered the lane you
page 168 ~ were in!
A. Yes, sir.
Q. You testified earlier I believe that you didn't see any
lights on tl1e Traynham truck?
A. I never did see none, no., sir.
Q.
ere there any skidmarks made by your automobile?
A. No, sir, no more than after we hit.
Q. What?
A. No more than after we hit. Got a place like that truck
go about that far (indicating·) where the front wheels had cut
when I tried to snatch to the left. The front wheels had cut
on the road.
Q. Does that picture show where you hit the truck? Does
that show the part of it that you hit 1
A. Hit right here (indicating Defendant's Exhibit "A").
See this part right here (indicating).
Q. Turn it over for ·the jury to see.
A. Rig·ht here, this part right tl1ere where the piece of
chrome came off tl1e radiator.
Q. That piece that's out there¥
A. Yes, sir.
Q. That they showed in evidence¥
A. Yes, sir, bit this part here (indicating).
Q. That's the hole in the fender?
A. That's right, and this is my right front right there (indicating).
page 169 ~
Q. That's the imprint on the front part of the
fender?
A. Yes, sir, rig-ht ·over the right back wl1eel.

,v
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Q. And you were. 75 feet away when you first saw him T
A. Yes., sir, I say. about 75.
Q. "Why couldn't you see him when he was coming from the
stop sign over to the center of that road?
A. Because there were two cars coming around the curve
and one was passing· tl1e other one and I had my lights on
dim. After I put the lights on bright I could see further up
the road.
Mr. Cumming: All rip;ht, ans,ver :Mr. Kearney's questions.
CROSS EXAMINATION:

By Mr. Kearney:
Q. No other cars coming from Pbpebus to Fort Monroe
passed you!
A. Pardon me?
Q. No other cars passed you until you I1it Doctor Traynham except these two ears you say were racing or passing
each other, is that right 1
A. They two or three ... I know two was passing.
Q. Had not passed you. None a round there had passed
you?
A. No, sir, meeting.
Q. Except the two and nobody passed you coming from
Buckroe, I mean from Fort Monroe?
A. No, sir.
page 170 ~ Q. l8 that right?
A. Yes, sir.
Q. And the accident was there. N obocly g·ot 1lit except you
and Doctor Traynham. You heard l\fr. Sulzberger who says
that he saw two automobiles g:oing down Fort Monroe way
down here near this bridge,. this concrete bridge, way dmvn
here and vou sav thev were the onlv two cnrs that blinded
you are tlie two ~ars that Mr. Sulzhe.rger says he saw out of
his front window and then vou come.
A. Yes., but tbere was h,;o cars right up there just by that
brick house.
Q. How about these two cnrs here l\fr. Sulzberger saw.
What lmpened to them·?
A. They was alreadv down tl1e 1·oad.
Q. You never passed them. You never seen them you said 'f
A. No, sir.
Q. What hapenecl to those two?
A. Didn't two meet me.

~
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Q. How about this car racing down here, high rate of speed,
about 65 miles an hour?
A. I never was g·oing 60.
Q. 65, not 60.
A. That bad already gone.
Q. Where had it gone f
page 171 ~ A. I dicln 't see one that clay.
Q. But you were going 30 miles an hour when
you hit Doctor Traynham?
A. No, sir, I wonkln 't say 30.
Q. Now, how fast?
A. Between 25 and 30 lmt I sayQ. Anything over 25 is wrong. Now ho,v fast were you
going?
A. I really couldn't tell you. I wasn't looking at the speedometer.
Q. You don't know how fast you were going'?
A. No, sir.
Q. Is that rig:J1t !
A. I wasn't looking at the speedometer.
Q. You don't know whether you were going 40 or 45 or 50?
A. I wasn't running that fast.
Q. Why?
A. I slacked up and I wasn't running over 35 and I took
up my spe_ed.
Q. How did you slack?
A. I took my feet off the gas.
Q. You-what else slacked you 1
A. I took m:v foot off the gas.
0. You ffoing up the hill. You g·oing· 30 miles
page 172 ~ an l1our. Your foot was off. You slacked down
and yon g·oinp; nn-hill and you slacked and you
still going over 30. You ask the jury to believe that you never
saw Doctor Travnlrnm until vou were 75 feet from him 1·
A. Yes, sir. ·
~
Q. You were going· between 45 feet a second. Gave you
about tlll'ee seconds to stop your automobile if you had seen
him. Why didn't you stop your automobile?
A. I applied niv brakes. It dicln 't do me no good.
Q. You only 75 feet away from him, only g·oing at a slow
rate of speed, 35 miles an hour wl1ich is 45 feet per second;
roughly very close to two seconds to stop. You had your
bmkcs on, accelerator off?
A. Yes, sir.
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Q. And you hit a 3.,000 pound truck, four feet remaining on
the surface, you struck it,
A. No, sir, it was in the road, sir, in front of me.
Q. vVho was opera ting on the other part of the higb,vay 1
No one else was there. Doctor Traynham only bad four feet.
He was all on the concrete?
A. He was in the center of the line. If I bad been back
further behind him and I went a little further over to the
right I could have kept from hitting him. After I hit my
brakes and tried to cut around him, I couldn't miss him.
Q. You pulled to the right t
page 173 ~ A. No, sir. If I had pulled to the rig·ht I would
have hit up the side of him.
Q. Yon pulled to the rig·ht, didn't you 1
A. Snatched it to the left.
Q. Why <lidn 't you pass it f
A. I wasn't far enough away from the road to pass him.
Q. He was four feet off on the road?
A. No, sir.
Q. You heard the officer testify to that 1
A. No, sir., he was in the center of the road, the center of
the right-hand lane.
Q. That's what you say.
A. Yes, sir, that's where the truck was. If it hadn't been
for thatQ. As a matter of fact, how can you explain striking this
truck, a great big-not big but" a 3,000 pound automobile or
an object at 25; you say at 30 miles an hour; your brake on,
your accelerator off and you hit it. You heard Doctor Traynham say you spun him a round and hit you again and threw
him through that window way past a fire hydrant out on his
head and 011 the street. You did that with 30 miles an hour!
A. That's a bout tho Rpeed I was running.
Q. ,Vhat was the traffic on the opposite two lanes that were
completely cleared, according to you. Three lanes should
have been cleared then, shouldn't they?
page 174 ~ A. Yes., sir, if it hadn't been in the road I could
have gone by.
Q. If it liad been completely off the road you wouldn't have
hit him. That's common sense.
A. I tried to keep from hitting him.
Q. Unless you going up v\Tillard Avenue to hit him.
A. I wasn't g·oing up Willard Avenue to bit him.
Q. He had 12 or 14 feet of the truck off of Darling·ton Avenue out of your way. Only left him four feet., as this picture

.~.
"'' 01

80

Supreme Uou rt of Appeals of Virginia

Reese Tell-is.
shows and this thing· here (indicating). What would happen
to all tlie other roads on Darlington A venue, to make a left
turn? In other words, didn't you have your car under control?
A. Yes, sir.
Q. Why dicln 't you stop it 1
A. I couldn't. Too close to it.
Q. I say why didn't you stop itY
A. If I could I tried to stop it but I wns too close. I bit it
before I could stop it. I hit the truck before I could stop. I
was too close to him.
Q. He didn't come after you. You come after him.
A. I tried to miss. I pulled the car to the left but too close.
Q. He had crossed almost 40 feet, close to 50 feet; already
off the highway.
page 175 ~ A. If I been running center lane, fast lane, I
wouldn't have been in tlie right-hand lane. I
could have missed him. I was in the right-hand side lane.
Q. If you had been using the inside lane, 110w would you
have hit the Doctor?
A. If I had been in it, I could have missed him. I was in
the rfo·ht-lmnd lane.
Q. Don't you know Mr. David Lewis, the civilian employee
at F'ort Monroe?
A. Yes, sir.
Q. You know him. Yon talked to him., clidn 't yon?
A. No, sir. He said I talked to him. I don't think I talk eel
to him.
Q. You know llim?
A. Yes, sir, I worked under him.
Q. You talked to him about Doctor Traynham 's case?
A. No, sir.
Q. Didn't you warn l1im-tell him rather you just coming·
down there at an awful rate of speed and you clidn 't know
what happened ·y
A. No, sir.
Q. You didn't see Doctor Traynham until you hit him?
A. No, sir, I never told him that.
Q. You never told him that. I expect to conpage 176 ~ tradict you.
A. Pardon me T
Q. I say I expect to contradict you.
A. Well, I sure never told him.
Q. ·with the testimony of Mr. Lewis that you voluntarily
told him.
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A. I sure never told him.
Q. You were p·oing at a terriPc rate of Rpeed and you didn't
know what lrnppened. fan 't that right f
A. No, sir, I 1iever told him that.
Q. Let's be fair. You never told him 1
A. No, sir.
·
Q. I expect to contradict you.
A. I sure never told him that.
0. Can you explain to tl1eRe gentlemen here., people of intelligence, ordinary hitclli~·pnre~ all of ns are supposed to
have that; ]1ow you, wit11 all this ronc1. n11 tl1is roncl l1ow you
had to hit a man who is part:lv up in "\Villnrd Avenue?
A. Rnnnirnr on this outside lane.
Q. Why didn't you use the other side, if he endangered
you?
A. See, if yon going around the curve you supposed to use
the outside lm1e.
Q. In case of emergency, in case 1m went in front of you as
you say he did.
A: If no car coming ar011nd the curve, I could
page 177 ~ Jrnve had my lights on bright. I could have saw
it.
Q. No rarR coming· from the opposite direction from you,
why clidn 't vou cut to fl1e left to go around?
A .. I conkln 't. It was so quick., I couldn't catch it.
Q. He clid it so· nuick?
A. I didn't say he was.
Q. How fast was Doctor Traynham 's car? How fast was
he driving his car?
A. I don't know, sir; five or ten miles an l1our.
Q. Five to ten miles an hour, you say about reasonable, is
that right?
A. Yes, sir. Conld liave been faster.
Q. Way over to the right side of Willa rel Avenue. That's
the ro~d be was traveling on. You know opposite from you T
A. Yes, sir.
. Q. And he was on his rig·ht side of that road T
A. He was ,g-oing to the rig-ht side.
Q. On his rhrht irnd goinn- comnletel~:r over out of your w·ay
and Q;ot completely out of the way until he spun up in front of
you?
.
A. No, sir, he was in tl1e outside rfo:ht-lmnd lane.
Q. Outside right-hand lane. Who wai:i in the other three
lanes?
A. Wasn't anybody I seen, sir.
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Q. "'Why clicln you use them 1
A. I was in t c right, supposed to have been
in the rig·ht lane.
Q. You just on the right fay, you say., and therefore you
didn't go anY'vhere else. Yqu went straig·ht in and bit l1im.
A. No, sir, I tried to keep from hitting him.
Q. These lights, that's ho"t far awayf
Court: I don't unclerstancl vour question.
Q. How far was this curvJ ;way from the intersection was
my question. How far is thpt avrny?
A. The curve f
j
Q. Yes (indicatinp; Plaintiff's Exhibit No. 4).
A. I coulcln 't hardly ~my. I
Q. Eight or nine hundred feet would you say?
A. It was right there (indicating). Rigllt there is 463 feet.
Q. 460'?
i
A. 463 or 465.
Q. You 're not an engineer?
A. I don't know. I say if t]rnt's right (indicating the plat).
Q. That's how you cxplaii{ it, is that right!
A. That marking· right ar6und there (indicating).
Q. In other words, you ju~t don't know what happened¥
A. I coulcln 't oudge rig;ht there, no, sir ( indipage 179 ~ eating on the plat).
page 178

l\fr. Kearne~': You can'tljudge that thing. You couldn't
judge Doctor Traynham eit~er, could you.
The witness did not answet

l

nrJ

Court: Anything eh,e,
Kearney!
Mr. Kearney: No, sir.
.Court: You testified whe you first saw Doctor Traynham,
this truck that you struck thf t was being operated by Doctor
Traynham, that he was cros~ing the double white line going·
from his side or your left-hmhd side ·of the road into the rightband side.
A. Yes, sir, he was going to the rig·ht.
Court: The front of his car was moving into that third
lane!
A. No, sir, it bad got in the third lane.
Court : Had gotten into Ithe third lane ancl was moving
across in front of you and y[u were 75 feet away f
A. Yes, sir.
Court:
fast were
driving then!

lfow
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A. Between 25 and 30.
Court : Was the road dry?
A. Yes, sir,, it was dry.
Court : All right.
Mr. Cumming: That's all. Your Honor, this plat has beEi.a..t
introduced.

page 180

r

GIRARD CHAMBERS,

called as a witness by the defendant, being duly
sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Cumming:
Q. You are Mr. Gera.rd Chambers and you testified here
earlier todav?
A. Yes, sfr, that's right.
Q. Did you prepare this plat of part of Darlington Avenue?
A. Yes,sir.
Q. At my request. Now is that prepared according to
scaler
A. Yes, sir, 50 feet to an inch.
Q. Are the various objects on there scaled one compared
with the other?
A. Yes., sir, all in correct relation with one another.
Q. For instance this curve is the same way it is actually?
A. Yes, sir.
Q. Same angles?
A. Yes, sir.
Q. And the Sulzberger house is in the same location it is
relative to all the other objects f
A. Yes, sir.
Q. And will you show the jurv how tl10y measured the distance on tlla t road, if yon wilH Do you have anv
pag-e 181 r markers sl1owing how far-in other words dividing· the road up in hundred foot markers Y
A. Gentlemen, this plan was taken from the Stnte Highway Department's orip;inal survey of that road wl1en tl1ey put
tllis State 11ig·h~vay down through there and these points that
are marked on l1ere with dots and with Your measurements
on there, they are the identical points tliat are nsed on the
State Highwa~v survey. In any measurements that yon should
wisl1 to get on here, each one of these points (indicating) are
100 feet distance from one anotl1er around tlrnt circle. They
were measured right in the middle of the road.

·'~
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Q. Now here's one point tlJat denotes 454.74 plus.
A. That is the point of curh. That is "PC" which means
point of curve, abbreviated. It's where the straight line of
Darlington .Avenue coming cl wn to the point and that's the
beginning of the curve.
Q. That's tl1is point, "PC". It's designated 454.74 plus
five.
A. Yes, sir.
Q. But each one of the dot are designated 453-454. How
much distance between those wo f
A. 100 feet.
[
Q. Between 454 and 435 is how much 1
A. 100 feet.
j
Q. Now, now cl~ you have a scale with you now?
page 182 ~ A. Yes, sir, I have a scale.
·
Q. Tl1at you cobjld figure distance for me?
A. Yes, sir.
.
Q. Now the stop sign located I '11 say on the east side of
Willard A venue., the one clo,st to the Sulzbel'ger house, assume the front of a truck OJlJposite that on that street, can
you tell me the distance fron~ a point opposite that stop sign
on tbat road to a clearance
the curbline on the north side
of Darlington Avenue. Do you follow my question?
A. Yon mean from the sto~ sign to this side of the road
(indicating)?
.
Q. From here to here (inc~~cating on.the plat).
A. To this side of the cur9ing (indicating).
Q. Yes but in the center or in Willard Avenue over here,
an extension prolongation of that.
A. Designated-

of

r

Court: I can't l1ear what I ou were saying.
A. I want to designate bis point on the north side of Willard where he wants me to m asure it to.
Q. I want it in Willard A yenue. In "\Villard Avenue but
a prolongation of that curblinej·, north side of Darling-ton Avenue.
A. Designate your point right there (indicating). You
mean right about[
Q. I mean any'fhere in this area in Darlington
page 183 ~ A venue, right somewhere along there ( indica ting). You follo~ what I mean; a prolongation
of the curbline on the north Jide of Darlington Avenue from
the stop sign.
A. 65 feet.
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Mr. Cumming: All right, sir.
CROSS EXAMINATION.
By Mr. Kearney:
Q. 1vir. .Chambers, this defendant here has pointed to where
he first saw Doctor Traynham. You see a mark-do you know
where it is, l\Ir. Cumming! You permitted him to mark ii.
I had no objection.
Mr. Cumming-: Yes, here it is (indicating on plat).

Q. How far is that from the intersection?
A. You mean to this intersection to the side of the street
in here (indicating) t
Q. Yes.
A. 95 feet.
Q. 95 feet, according to his mark on there. That's not your
marld
A. No, sir.
Q. You haven't put low water on there., did you Y
A. Yes, sir.
Q. How many feet from the centerA. 460.
Q. 460?
A. That would be the center of Willard Avenue.
~

Court: Let me ask you one question, Mr.
Chambers. When you went there, was there any
speed signs between the intersection of Darlington Avenue
and Willard Avenue in the direction of Fort Monroe, to the
east. Do yon show that sign on there 1
A. Yes, sir, there is two. There is one approximately 100
feet beyond the Sulzberger house. That says, '' Speed limit
page 184

35."

Q. That's for traffic going to Fort l\fonroet
A. That's for traffic going to Fort :Monroe. There's another one.
Court: I'm ta]king about traffic on the north side on Darington A venue that effects · traffic coming- in from Fort
Monroe.
A. I just don't understand you.
Court: There are two curblines on Darlington A venue.
One is the north curbline and the other one is the south curbline f

~
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A. Now I got vou.
1
Court: I want to ]~now ~~le traffic g?ing west which would
be traveling· on the north Slfle of Darlmgton Avenue, I want
to know if there are any stqp signs between the intersection
of Darlington Avenue and ·wmard Avenue, east of the intersection.
A. Did I unc1 rstand you to say speed or stop
pag·e 185 ~ sig11?
Court: I said stop but I meant speed signs.
I
A. There are three.
Court: "\Vhere are they located Y Do you know how many
were there on J anuarv 10? •
A. No, sir, I do not. It's only on the date that's on here,
Mav 16, 1952 is the elate I "rent there.
Court: "\Vberc are tl1e t.hfoe located there on ::May 16.
A: The first si~n located n the north side of the highway
is 170 feet from the bridge.
Court: ·How fnr would t1 at be from the intersection t
A .. It would he 880 feet frhm the intersection.
· Court: That's the first d!ne that was up there on l\fay 10
when you made that plat?
A. That's rig·h t.
Court: That's the firRt ne you meet after you cross the
bridge g;oing west from Fo t Monroe towards Phoebus?
A. Yes, sir.
Court: "\Vhere is the nex one t
· A. The next one is on the north side and it iR located_:it's
255 feet from the center of he intersection. That's the second stop sign-I mem1, exm~~e me, speed limit; and the third
one, the third one is 170 feet from the center of the intersection.
I
Mr. Cannon (,Juror) : "\V]mt are those three speeds?
A. The first silgn mentioned is a standard State
page 186 ~ squ:ire sig·n with1a speed limit of 35 miles an hour
on it.
Court: That'R on what side now?
A. On the north side.
I
Court: On the north side.
A. On the north side. T~1e second sign lias "Welcome to
Plrnebus, 25 mile speed'' :me~ tlie third sign is-wait a minute.
The previous si.!?.'11 is a townj sfo;n. The second sign is also a
town sig-n and states the speed limit;" 25 ·miles per hour enforced.''
j
Court: Now I think. g·e11t1emen~ we ag-reecl that just one
of tl10se signs were np tl1ere1 at the time. "\Vhich one was itf
l\Ir. Kearney: The first one, the town.
_
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Officer Wilson Richard Johnston.
1\fr. Cumming-: The one 200 some feet from there.
Court: The ·one 255 feet from the intersection. You gentle-

men will understand that; that at this time there had been
some changes there made down tl1ere. At the time of this
accident there was just one sign there on January 10 and it
was the sig·n designated as 255 feet, is that right, sir V
Mr. Cumming: Sir?
Court: The only sign showing· speed on January 10 was
tbe one that was 255 feet from the intersection.
Mr. Cumming: Yes, sir.
Court: Anything further from this witness?
Mr. Kearney: No, sir.
Mr. Cumming·: Your Honor, I wanted to call
page 187 ~ back Johnston but I haven't been able to get him
and I did want to ask him a auestion.
Court:· I was hopin.2.· maybe we could get rid of the evidence.
Mr. Cumming: I believe Mr. Kearney has some rebuttal.
Mr. Kearney: Mine wouldn't take over five or ten minutes
on rebuttal.
Court: I mean I don't want to be unfair so ,ve '11 adjourn
now. Gentlemen of the jury, we couldn't finish this case today in any event. I was hoping· possibly we mi~llt get through
with the evidence. I could then take un a matter that would
fix it so maybe you wouldn't lrnve to come promptly at ten
o'clock. It develops that we can't. We'll adjourn now to
come in at ten o'clock in the morning and I restate to you
p:entlemen that it's hriproper for you to discuss the case or
for anvone to discuss it with vou while vou have it under consideration. Don't talk about· it anywhei-·e except in your jury
room.
The Court then, at 5 :15 p. m., adjourned until tomorrow,
July 18., 1952 at 10:00 a. m.

•

•
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OFFICER WILSON RICHARD JOHNSTON,
called as a witness by the defendant, being previously sworn,
testified as follows:
DIRECT EXAMINATION.

By Mr. Cumming:
Q. What is your name 7
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A. "\Vilson Richard J olmston.
Q. And you have testified earlier in this case f
A. Yes, sir.
Q. You were the investigating officer in the accident ·1
A. That's right.
Q. Did you examine the road near the point of impact
where the accident occurred for skidmarks that would have
been made by either vehicle involved in the accident prior to
the point of impactf
A. I did.
Q. ·when did you look for them?
A. That night.
Q. Did you look at any time during the day?
A. I looked at it the next morning.
Q. Did you find any skidmarks?
A. No skidmarks from either car before the point of impact.
Q. There were skidmarks I understand after the cars collided?
'
page 190 ~ A. That's right.
Mr. Cumming: No further questions.
CROSS EXAMINATION.

BY Mr. Kearney:

•
.

.

.

~Q. Skidmarks showed Doctor Traynham 's car was knocked
around and the other car went down and drove about 44 feet
by your diagram f
A. I don't remember the exact distance. The marks showed
Doctor Traynham 's car did swing sideways and the other car
went down the road.
Q. :B,our feet from the corner?
A. Four feet from the curbline. My investigation showed,
that's where my investig·ation showed the accident took place .
Mr. Cumming: That's the defendant's case.
Court: The ~ef endant rests.
DAVID BLAKE LEWIS,
called as a witness in rebuttal by the plaintiff, being duly
sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Kearney:
Q. You have been sworn, is that correct t
A. Yes, sir.

Reese Tellis v. Wade L. Traynham.

89

Da-vid Blake Lewis.

Q. You were summonsed here yesterday and you returned
again on the instructions of the Court this morning·?
A. That's right, sir.
Q.
yon state your full name please?
A. David Blake Lewis.
page 191 ~
Q. Lewis., where do you work f
A. I'm foreman of the electrical outfit at Fort
Monroe for post engfoeers.
Q. How long- lrnve you been working there?
A. For the past 23 years.
Q. And you live on the post?
A. That's right.
Q. At Fort Monroe t
A. 43 Eng·le 's Road, Fort :Monroe, yes, sir.
Q. Mr. Lewis, are you related or connected in any way with
Doctor Traynham?
A. None whatsoever.
Q. Do you have any interest in this matter, in this suit? Do
you have any interest?
A. No, sir, none whatsoever.
Q. Do ~ron know the defendant, Corporal Tellis, the colored
man at the table f
A. Yes., sir, very well.
.
Q. Did you-did he confer with you or talk with you about
this accident f If so about when and where?
A. vVell, he picked me up, furnished me transportation to
carry me over to their barracks where tl1ey were having a
little trouble. We l1avc to correct that when anything happens
and he asked me if I didn't know Doctor Traynham and that
he was the man- that ran into him, that had the
page 192 ~ accident and he says-he volunteered, he told me
that he actually didn't lrnow what happened; that
be was talking to Serµ:eant ,Yalker and it happened so quickly
that 110 looked up he just saw the truck in front of him and
he actually-that's just about all he remembers. He doesn't
-he said he coulcln 't remember before then just what was
taking place but he just lookerl up and saw this truck in front
of him and it was too late to do anvthing about it.
Q. Said any Iip;hts bother him oi· anything·?
A. No, sir, be didn't recall any lig;hts.
Q. Did he say how fast lie was going Y
A. No, sir, he didn't mention the speed. That wasn't .mentioned.
Q. And you know the man f
A. Yes, sir.

,vm
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Q. And be voluntarily discussed this matter with you?
A. That's rfa·ht.
Q. And you liave no interest in this matter¥
A. No, sir., none wliatsoever.

CROSS EXAMINATION.
By Mr. Cumming:
.
Q. Your wife working· for Doctor Traynl1am at the time,
·wasn't she?
.A... No, sir, she never worked.
Q. Was she nursing· him at all Y
A. No, sir.
page 193 ~ Q. Yon know Doctor Traynham?
A. Yes, sir. I don't deny my wife being over
there to see Doctor Travnhmn. She went over ,vith his wife
jm;t from over to the hospital but she did not work for him
at all whatsoever.
Q. You are f riencl]~,. with him?
A. '"\Ven, we've known the family for quite some time.
Q. Tellis clidn 't attempt to tell you tl1e exact details of
everything- that happened. He casual1y told you he didn't
know what happened?
A. That's right, be dicln 't know what happened; wl1cn 11e
looked up be saw that truck jnst as I stated before. That's
all the conversation there was there between us.
Q. Did be make any inctuiry concerning Doctor Traynham 's condition?
A. Yes, sir., he asked me how he was getting along.
Q. That's the reason that he opened the conversation,
didn't he, in order to find out ho,v Doctor Traynham was getting along¥
A. That I couldn't say, sir. He was just t~lking the situation over witli me.
Q. But be did ask you how l1e was?
A. Oh yes, I wouldn't deny that.
Court : Anvthing further from this witness 1
·l\fr. Kearney: No, sir. That's the plaintiff's
page 194 ~ case.
Court: Any further evidence from either the
plaintiff or the· defendant?
l\Ir. Cumming: No, sir.
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