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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 4851

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme Court
of Appeals Building in the City of Richmond on Tuesday the
4th day of March, 1958.
AETNA CASUALTY AND .SURETY COMPANY,
Plaintiff in Error,
again-st

LADISLAUS A. CZOKA,

Defendant in Error.

From the Circuit Court of Caroline County

Upon the petition of The Aetna Casualty and Surety
Company a writ of error and supersedeas is awarded it to a
judgment rendered by the Circuit Court of Caroline County
on the 10th day of October, 1957, in a certain motion for
judgment then therein depending wherein Ladislaus A.
Czoka was plaintiff and the petitioner was defendant;
·
And it appearing that a combination suspending and
supersedeas bond in the penalty of seven thousand dollars
conditioned according to law has heretofore been given i~
accordance with the provisions of sections 8-465 and 8-477
of the Code, no additional bond is required .
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IN THE

supreme Court of Appeals of Virginia
AT RICHMOND

VIRGINIA:

In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Thursday the 24th day of April, 1958.
THE -.A.ETNA CASUALTY AND SURETY CO.,
Plaintiff in Error,

a.gainst

RECORD

N0. 4850

JAMES R. ANDER.SON,

Def-endant
.
.in Error.

'THE AE.TNA CASUALTY AND SURETY CO.,
· · Plaintiff in Error,

against

RECORD

No. 4851

L1'DIS_~jAUS A. CZOKA,

Defendant· in Error.

On joint motion of the parties, by counsel, it is ordered
that' the-- record and briefs not be printed in the case of The
Aeb1a Casualty and Surety Co.'. v. · James R. Anderson, and
that the judgment of t~is Court in the case of The Aetna
Casualty and Surety Co. v. Ladislaus A. Czoka sh~.11 control
as to the case of The Aetna Casualty and Surety Co. v. James
R. Anderson.
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SPECIAL PLEA.
Comes now the def end.ant, Aetna Casualty & Surety Company, by counsel, and says that the plaintiff, Ladislaus A.
Czoka, ought not to have or maintain his action aforesaid
by reason of the follo\\ing:
There heretofore in the Trial Justice Court of Caroline
County, Virginia, Robert T. Taylor was charged with taking
and using a motor vehicle without the owner's consent, said
vehicle being the property of the Alliance Fertilizer Corporation; that said charge was brought against Robert T.
Taylor as ·aforesaid by Charles S. Brooks, manager of the
Milford Branch of Alliance Fertilizer Corporation; that the
basis of tli.e charge as aforesaid was the unauthorized use
to which Robert T. Taylor was putting Alliance Fertilizer
Corporation's truck at the time and place of the accident
alleged in the motion for judgment filed herein; that the
charge filed against Robert T. Taylor as aforesaid came on to
be heard before the Honorable G. F. Conway, Judge of the
Trial Justice Court of Caroline County, Virginia, on the 4th
day of April, 1952, under the style of ''Commonwealth v.
Robert T. Taylor"; tha.t the said Robert T. Taylor appeared
before the T,·ial Justice Court of Caroline Countv on the
4th day of April, 1952, and when informed as to the nature
of the charge brought against him as aforesaid, entered a
plea of guilty: that. after Robert T. Tavl~r pleaded guilty
as aforesaid the Judge of the Trial Justice Court
page 8 } of Caroline County heard evidence and at t.he (IOnclusion thereof found the said Robert T. Taylor
guilty as charged and fined him $10.00 and costs: that no
appeal. was taken by the said Rohe rt T. TavJor from the
Court's finding and judgment ai;; aforesaid; that the quest.ion of whether Robert. T. Tav]or hJHl p~rmission to use
Alliance Fertilizer Corporation's truck was the sole issue
hefore the Court in the P-ase of Commonwealth 1'. Robert T.
Tn.vlor, and it h;; not open to the plaintiff to introduce in this
act.ion any evidenre to controvert the proprietv of tl1e finding
of the Court therein or tending to show any fact or facts
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inconsistent therewith; and that said judgment must, in this
action, be treated and acted upon as conclusive of the fact
that Robert T. Taylor did not have the permission, either
expressed or implied, to use Alliance Fertilizer Corporation's truck at the time and place of the accident alleged
in plaintiff's motion for judgment.
Aud this the defendant is ready to verify.
AETNA CASUALTY & SURETY
COMPANY
By RICHARD L. WILLIAMS
Of Counsel.
PARRISH, BUTCHER, PAR.RISH & HENING
1208 1\1:utual Building
Richmond 19, Virginia, p. d.
I hereby certify tha.t a copy of the above Special Plea
was mailed to Edward Stehl, III, Esquire, Bowling Green,
Virginia, of counsel of record for the plaintiff, on this 12th
day of July, 1954.

RICHARD L. WILLIAMS.
Filed 7/13/54.

T. E. C.
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OPINION OF THE COURT.
Both of these cases arise out of the same accident, and
both plaintiffs sued the driver of the truck in the Federal
Court at Richmond and both obtained judgments against him.
The judgments not having been satisfied actions weire begun
against this defendant as the insurer of the truck operated
by defendant it is alleged with the consent of the name
insured.
The defendant has filed a special plea in which it alleges
that the drhrer of the truck has been convicted by the trial
justice of Caroline County for the unlawful use of the truck
at the time which it is claimed is conclusive of the issue
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now before the Court. The plaintiffs have moved the Court
to reject the special plea.
Code Section 38-1-381 provides so far as is applicable as
follows : ''No policy or contract of personal injury liability
insurance, • • • covering liability arising from the ownership, maintenance or use of any motor vehicle, shall be
issued or delivered in this state to the owner of such vehicle,
or shall be issued or delivered by any insurer licensed
Filed

LMB
8 August 55
in this State upon any motor vehicle then principally garaged
or principally used in this State, unless it contains a provision insuring· the named insured and any other person
responsible for the use or of using the motor vehicle with
the consent, express or implied, of the named insured, against
liability for death or injury sustained, or loss or damage
occasioned within the coverage of the policy or contract as a
result of negligence in the operation or use by the named
insured or by any such person • • • ''
page 26 ~ This requirement of the law is .not for the
benefit of the named insured, nor for the benefit
of one who drives his vehicle with the consent, express or
implied, of the named insured. It is principally for the
benefit of a person injured without his fault by the negligence of the named insured or that of one who neglig·ently
operates the vehicle of the .named insured ·with his permission,
express or implied. Liberty Mu.t-ua.l Ins. Co. v. Tiller, 189
Va. 544, 53 S. E. (2nd) 814 (1949) and LJU/mbermans Mut.
Gas. Company v. Inde11inity Ins. Co., 186 V ~ 204, 42
S. E. (2nd) 298 (1947).
In the last cited case Mr. Chief Justice Hudgins in construing the act which is now Code Sections 38-1-380 and
38-1-381 said (186 Va. 213): "the second paragraph, the one
under consideration ( Code Sec. 38.1-381) evidently was conceived for the benefit of the party who has suffered damage
by the negligent use of the insured 's car when operated
by another with the permission of the owner. This was accomplished by requiring every automobile liability policy
sold in Virginia to contain an omnibus clause extending the
same coverage as that given the named insured to one legally
operating the car ·with the owner's permission express or
implied. '"' • • ''
This being the law in Virginia it becomes necessary to
decide whether a conviction of the driver of the car en-
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trusted to his care of taking and using a motor vehicle. without the owner's consent, the same vehicle the property of the
Alliance Fertilizer Corporation on a warrant sworn out by
the agent of the owner after claim had been made against its
insurance carrier and without any notice of any kind to the
injured party or his attorneys is res j'u,dicata of this action
against the insurance carrier after judgment against the
operator of such vehicle.
The first inquiry is was the driver convicted of any crime
known to the law? He was not convicted of nor charged
with larQeny of the vehicle. Nor was he charged with the
embezzlement of the vehicle. While the statute he was
charged with violating was not mentioned in the warrant it
appears to have been Code Section 46-3. This section as it
existed at the time reads as follows : '' Any perpage 27 ~ son who, shall take, drive or use a motor vehicle,
trailer or semi-traile.r not his own ·without the
consent of the owner and in the absence of the owner and
with intent temporarily to deprive the owner thereof of his
possession thereof, without intent to steal the same shall
be guilty of a misdemeanor. • • • The consent of the owner
of a motor vehicle, • * • to its taking, driving, or using shall
not in any case he presumed or implied because of such
owmer's consent on a previous occasion to the taking, driving
or using of such motor vehicle • • • by the same or a different
person * • •.
Clearly before one can he convicted under this statute it
must appear in evidence he took and drove or used a motor
vehicle without the consent of the owner thereof and in the
absence of the owner, and with intent to temporarily deprive
the owner thereof, without intent to steal the same.
In Sla.ter v. Co111.11wnwealth, 179 Va. 264, 267, 18 'S. E. (2nd)
909 (1942) the ·Court said: "The main difference between
common law larceny and the statutory offense of unauthorized
use is that in the former there must be an intent to deprive
the owner of his property per11ia.nently, while in the latter
the intent is to deprive the owner of possession of his automobile temporarily and without any intent to steal the same.
The intent with which property is taken determiJnes thJe of..:
f ense. '' (Italics supplied).
Before the accused Taylor could have been lawfully convicted the Commonw·ealth must have shown that he took the
truck withou.t the consent of the owner and in the absence
of the ow~er wit_h intent temporarily to deprive the owner
thereof, Without mtent to steal the same.
As the Court understands the facts in this case the truck

8
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was originally entrusted by the owner to Taylor who was in
the lawful possession thereof at the time of the collision that
resulted in this cause.
He was therefore improperly convicted even on his plea
of guilty, an ignorant negro unrepresented by counsel.
The trial justice of this County is a good and
page 28 ~ honest man, but he is not trained in the law and
it is not surprising that in the many cases he has
to decide that he overlooked the fact that there had been
no such taking here as was contemplated by the law.
The defendant in the brief filed in this cause says: ''On
21 March, 1952 Robert Taylor an employee of Alliance
Fertilizer Corporation was told by Charlie Brooks, plant
manager at Milford, Virginia, to deliver some fertilizer. to a
customer on his wa.y home from work, and thereafter to kee,p
the company truck at his home for the night.
Taylor after delivering the fertilizer continued to use the
truck as a mode of transportation while he and a companion
visited a number of establislunents for alcoholic refreshments. While Tavlor was en route from one establishment
to another, an accident occurred in which the present plaintiffs suffered the damages complained of.''
If these facts be true, then Taylor was convicted of a
crime which he never committed. Code Section 46-3 and
Slater v. Coni1nonwealth, supra; and Robinson v. Commonwealth, 190 Va. 134, 143, 56 S. E. (2nd) 367 (l.949).
Eagle Star Ins1trance Co. v. Heller, 149 Va. 82, 140 S. E.
314 (1927) can have no application to a case such as this.
In that case it appeared that Heller had been convicted of a
felony after a trial in which he w·as represented by able counsel and that conviction had been affirmed by the Court of
Appeals and he served llis term in the Penitentiary. After
his release he sued the Insurance Company for the very loss
for the arson of which he lmd been convicted. Heller v.
Co1nniowweaUh, 137 Va. 782, 119 S. E. 69 (1923).
Here an ignorant man unrepresented by counsel has been
convicted of a crime which l1e never committed and of which
'
on the admitted facts, he was never guilty of committing.
In the opinion of the Court this is a case in which the rule
stated in 2 Freeman on ,Tudgments, Sec. 653 is to be applied.
In that section it is said : '' The record of a conviction or
of an acquittal, is not according to a decided preponder;nce
of authority, conclusive of the facts on which it is
page 29 ~ based in any civil action, nor, ordinarily, is it even
evidence of such facts • • • ''
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See also Anderson v. Sission, 170 Va. 178, 182 196 S. E.
688 (1938), and Rhines v. Bond, 159 Va. 279, 165 '8. E. 515
(1932).
For the fore going reasons the Court is of the opinion that
defendant's special plea is not well taken and should be
rejected. The defendant will be given 21 days in which to file
its grounds of defense.
LEON l\L BAZILE, Judge.
27 June, 1955.

•

•

•

•

•

•

•

•

.

•

page 53 ~

.

OPINION OF THE COURT.
The plaintiffs were injured as the result of a collision with
a truck owned by the Alliance Fertilizer Corporation,
operated by Robert T. Taylor, a truck driver employed by
that corporation. They recovered judgments against Taylor,
one in the Federal Court at Richmond and the other in the
Trial Justice Court of this County. Thereafter, they sued the
Aetna Casualty and Surety Company, the insurance carrier
for the Fertilizer Corporation.
The defendant filed a special plea under which it was con- .
tended that because Taylor had pleaded guilty to unauthorized
use of the truck in the Trial Justice Court and was fined that
these actions should not be maintained.
For reasons set forth in the written opinion of the Court
filed in these cases 8 August 1955 and dated 27 June 1955,
this plea was overruled. As the reasons for this action on
the part of the Court are fully set forth in that opinion, it
is unecessary to repeat what was there said.
The case against the insurance carrier was tried 9 Feb,
ruary 1956; and resulted in verdicts for the plaintiffs for
the amounts of their respective judgments against Taylor.
page 54 ~
fendant.

The defendant has moved the Court to set aside
the verdicts and to enter judgment for the de-

10

Supreme Court of Appeals of Virginia

The facts are briefly these: The parties stipulated that
the Aetna Casualty and Surety Company had insured the
truck of the Alliance Fertilizer Corporation and the policy
was in force and effect at the time of the accident.
Anderson recovered his judgment for $800.00 against the
driver of the truck in the Trial Justice Court of this County
on 27 March 1953. Czoka recovered his judgment in the
Federal Court at Richmond for $4,000.00 against the driver
of the truck on 3 December 1953.
Taylor, the judgment de,btor and the driver of the truck,
testified that in March 1952, he was employed by the Alliance Fe,rtilizer Company and had been employed by tha.t
company since 1946, as a truck driver and to do other jobs;
that the accident happened in April 1952; and that he had
permission to tak~ the truck to his home from the manager of
the company; that he had some fertilizer to deliver to James
Childs and the manager told him to take the fertilizer to
J runes Childs and on the way they stopped at Peatross' Store
and carried the fertilizer to J runes Childs' home, delivered
it and on the way back came by his sister's home on the New
Baltimore Road which was in the same neighborhood. Her
home was about 1/4 mile from the Union High School a.nd his
home was about 1/2 mile further on that road.
Peatross' Store is on U. S. 301 nearly in front of the
Union High School. The New Baltimore Road
page 55 ~ runs west from Route 301 a little to the south of
the store. James Childs also worked for the Fertilizer Company a,nd left the plant in the truck with Taylor.
He stopped a.t Peatross' Store for Childs to buy some
groceries and beer (R., p. 11) and they were there about
thirty minutes and Taylor never left the truck while waiting
for Childs to make his purchases. They tl1en delivered the
fertilizer (R., p. 11) and then went to his sister's l10me where
they spent some time drinking beer and Childs drank some
wine and became. intoxicated. Taylor drank some beer at
his siste,r 's home and claims that he was not intoxicated.
The· Deputy Sheriff said otherwise and the fact is that, unrepresented by counsel, this i~norant man pleaded guilty to
drunk driving in the Trial Justice Court. Taylor said, "I
didn't have any chance of getting out of it.'' (R., p. 24) So
he pleaded g-uilty although he said, '' I wasn't drunk.'' (R.;
p. 29) The fact is that he pleaded guilty to the unauthorized
use of the truck although this Court found on the facts
established on the plea above referred to tha.t he had committed no such crime as it clearly appears that he had been
lawfully entrusted with the truck by the owner thereof (R.,
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p. 32) . He said he pleaded guilty to this offense because "I
did not know any way to get out of it.'' (R., p. 35) of course
not. He was an ignorant Negro without the a.id of counsel
and although he had committed no sueh erime he pleaded
guilty to it; and the Trial Justice, not being a lawyer acce·pted this plea.
It clearly appears from the evidence that Taylor had been
employed by the Fertilizer Company since 1946 as
page 56 ~ a truck driver and in other work. During that
time he had been permitted to take the truck belonging to the company home with him at night and to take
other employees to their homes. On this occasion he was
instructed to take James Childs, another employee, to his
home near the Union High School and to there deliver a load
of fertilizer. (R., p. 11)
It appears tlrnt Childs lived near the Union High School;
Peatross' Store, at whic.h he stopped apparently before
going to Childs' home (R., p. 11) to ernable Childs to purchase
llis groceries and some alcoholic beverages; they then delivered the fertilizer and then went about 1/2 mile on the
New Baltimore R,oad to visit Taylor's sister; there Childs
became intoxicated and Ta.vlor undertook to drive him home.
In doing so the collision ,vith the plaintiffs occurred.
Brooks, the manager of the Fertilizer Company, testified
that he told Taylor to take the fertilizer to Childs' home
and then to take the truck to his home and to bring it back
the next morning; but that he never specifically said to him,
''Don't stop for the men to get something at the store or to
get some groceries'' (R., p. 61) and that he never gave
him any instructions what to do en route, (R., pp. 61-2) and
that he never specifieally instructed Taylor ''·not to make
any stops for himself and for the men on the w-ay home.''
(R.., p. 62)
Childs' homC' was just back of tl1e Union High .School.
Peatross' Store was a.cross U. S. 301 from the Union High
School. Taylor's sister lived on the New Baltimore Road
about 1/4 mile from Childs' home and Taylor lived about
1/2 mile from the Union High School, (R., pp.
page 57 ~ 11-12) on the New Baltimore Road. All of the
places, including the scene of the collision, were
within from 1/2 to 3/4 mile of each other. While it appears
from Brooks' testimony tha.t Taylor had been told to take
the fertilizer to Childs' home and deliver it and then take
the truck to his home where it was to remain until the next
morning, it ap,pears tha.t he was given no specific ins·trnctions about stopping on the way between the points and that
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no objection had ever been raised to his stopping at stores
for the men on the truck to make purchases; and as Taylor
testified (R., p. 38), "I felt, if I told him I was carrying
James Childs home, he would have said nothing to me. He
never said anything to me about it for doing the boys a
favor, which I was, carrying him home because he was drunk
amd he might get hurt and run over or something.''
Of course, Taylor had no express permission to drive
Childs home. But the questions is: Did he have implied
permission to do so Y
In Hinton v. Indemm,ity Insur(Jlfl,Ce Compa'fllJJ, 175 Va. 205,
213, 8 S. E. (2d) 279 (1940), the Court in an able opinion
written by Mr. Justice Spratley, a.nd concurred in by the
entire Court, it was said :

''The evidence shows no .express permission. Does it ,show
an implied permission Y

•

•

•

•

•

'' Tihe question of the grant or of the absence of permission to drive an automobile, when ,based upon conflicting
evidence, is a questiOill of fact for the jury. Permission may
be ·shown by positive or circumstantial evidence. The jury
may allow unimpeached circumstantial evidence to overcome
opposed negative or questionable oral evidence,
page 58 ~ as it is their province to pass upon the credibility
of the witnesses. Union Indemnity Co. v. Small,
154 Va. 458, 153 S. E. 685; Rya;n v. Maryland Casittialty Co.,
173 Va. 57, 3 .S. E. (2d) 416; Ellis v. New Amsterdam Casualty
Co., 169 Va. 620, 194 S. E. 687.
''Under the Virginia statute, the permission of an assured
in a liability insurance policy, to bind the insurance company, may be either express or implied. To be express, it
must be of an affirmative character, directly or distinctly
stated, clear and outspoken, and not merely implied or left
to inference. On the other hand, the correlative word, 'implied,' as defined in Webster's New International Distionary
( 2d Ed.), means 'inferential or tacitly conceded.' It involves
an inference arising from a course of conduct or relationship
between the parties, in which there is mutual acquiescense
or lack of objection under circumstances signifying assent.
An implied permission is not, therefore, confined alone to
affirmative action.
"In Tomasetti v. Maryla!nd Casualty Co., (1933), 117 Conn.
505, 169 A. 54. 55, a case somewhat similar iin its facts to
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the instant case, it was held that the word 'permission,' unqualified by the adjective 'implied,' in an insurance policy,
is used in the sense of leave, license or authority. Such permission, said the court, 'is not necessarily limited to that
granted by arrangement between the parties or otherwise in
definite, express terms. It may arise and be implied from a
course of conduct, pursued, with knowledge of the facts,
for such time and in such manner as to signify, and be compatible only with, an understanding consent amounting to a
grant of the privilege involved.'
'The word 'permission' has a negative rather than an
affirmative implication; that is, a permitted act may he one
not specifically prohibited as contrasted to an act affirmatively and specifically authorized. That it appears in automobile policies would indicate that anyone having permission
or color of authority is included within the elanse. * * ~'
Brower v. Em.ployers' Liability .Assur. Co., Ltd., etc. (1935),
318 Pa. 440, 177 A. 826, 829. ''
page 59

~

In Coun:as v. .All State Insiirance Co., 198 Va.
77, S. E. (2d) (1956):

"'V·e have held that Code Section 38.1-381 which is set out
in the margin, supra, is for the benefit of a party who has
suffered damages from the negligent use of an insured 's
motor vehicle when operated by another with the permission,
express or implied, of the owner. Liability is not limited to
acts of negligence in the operation of the motor vehicle in the
business of the owne'r, but such operation may be in the
business of the owner or otherwise. Liberty Mutual Ins.
Co. v. Tiller, 189 Va. 544, 53 S. E. (2d) 814; State Farm
M(ll.tual, etc., Insurance Co. v. Indemnity Ins. Co., 175 Va.
205, 8 S. E. (2d) 279. w·e lmve held that implied permission
may arii;;e from a course of conduct between the parties
and that. such permission has a negative rather than an affirmative implication; that is, a permitted act may be one not
specifically prohibited as contrasted to an act affirmatively
aind specifically authorized. Liberty Mutual Insurance Co.
v. l'ena.ble, supra, at pages 360-1 and cases cited therein.''
Code Section 38.1-381 provides:
''No policy or contract. of personal injury liability insurance, or of property damage· liability insurance, covering
·liability arising from the owne,rship, maintenance or use· of
MlY motor vehicle, s·hall •be issued or delivered in this State
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to the owner of such vehicle, or shall be issued or delivered by
any insurer licensed in this State upon .any motor vehicle
then principally garaged or principally used in this 'State,
unless it contains a provision insuring the named insured,
and any other person responsible for the use of or using the
motor vehicle with the consent, express or implied, of the
named insured, against liability for death or injury snstaiJned, or loss or damage occasioned within the coverage
of the policy or contract as a result of negligence in the
operation or use of such vehicle by the named insured or by
· any such person."
page 60 ~

This section applies whether such provision has
been included in such a policy or not, and whether
the named ~nsured is liable or not. Maxey v. American Gas.
Go., 180 Va. 285, 23 S. E. (2d) 221 (1942) and under this
section trucks are covered as well as passenger cars. Pennsylvania Threshermen v. Carter, 197 Va. 776, 780, S. E. (2d)
(1956).
Moreover, Code Section 46-494 requiring automobile insurance coverage provides that such policy:
'' Shall contain an agreement that the insurance is provided in accordance with the coverage defined in this chapter
as -respects bodily injury, death, property damage and destruction and that it is subject to all tlte provisions of this
chapter and of the l{J/ws of this State relating to this kind
of insuraince • • •." (Italics supplied.)
Code Section 46-388 provides:

'' It is the legislative intent that this chapter be liberally
construed so as to effectuate as far as legally and practically
possible and feasible its primary objective to promote and
further greater safety in the operation of automotive vehicles in this State.''
And in Section 46-387, ''Insured'' is defined as:
'' • • • the person in whose name there is issued a motor
vehicle liability policy, as defined in this chapter, and any
other person insured under its terms.''
See also Stace Fann 1Jf.u.t1~ v. Cook, 186 Va. 658, 666-7,
43 S. E. (2d) 863, (1947); Liberty Mutual Ins. Co. v. Tiller,
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~

189 Va. 544, 549, 53 S. E. (2d) 814 (1949).
In the laist cited case, it was said '' 189 Va. 549):

'' ·whether Baker had permission, express or implied, to
use the dump truck at the time of the collision was a question
of fact for the jury.''

In Hinton v. Indemnity Co. supra., the Court said (175 Va.
213):
'' The question of the grant or of the absence of permission
to drive an automobile, when based upon conflicting evidence, is a question of fact for the jury. • • • ''
The jury were fully instructed in three mstructions given
for the plaintiffs and in five instructions given for the defendant and after consideration of the case found for the
plaintiffs.
Taylor, in response to the question as to whether the
manager of the Fertilizer Company ever instructed him
not to use the truck on his way home or not to make sfops,
answered, ''No, he never said nothing to me about making
no stops.''

'' Q. He never gave you any specific instructions?
'' A. No. I used to bring the boys home and stop at the
store every evening.
"Q. Did he ever complain about your stopping?
'' A. No, he never complained about it.''
(R., pp. 14-15)

It is true he said that he was told not to use the truck
unless Brooks gave him permission to do so. ( R., p. 18)
Brooks, the manager of the Fertilizer Company, testified in
response to this question:
~

"Q. -Was Robert Taylor told specifically not to
use the truck for his personal needs T
"A. Yes, sir."

page 62

(R., p. 54)
This, in the opinion of the Court, created a conflict in the
testimony of Taylor with that of Brooks which clea:rly presented a question for the jury, which it was their province
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to determine and they, having found their verdict on conflicting evidence, the question raised by the motion to set
aside the verdict of the jury is· beyond the power of the
court to do since a verdict founded on conflicting evidence
is conclusive of the issue.
In Gaines v. Campbell, 159 Va. 504, 512, 166 S. E. 704,
(1932) the evidence was conflicting. Holt, J., speaking for
the Court, said:

'' In an instruction offered on behalf of the defendant this
matter was submitted to the jury it held with the plaintiff.
That verdict we cannot disturb unless the evidence to suppo·rt
it is intrinsically incredible. When competent and unimpeached
witnesses clash, the issue is usually for the jury and courts can
interfere only in extraordinary circumstances. Here we
mus•t abide by its finding.''
Other case,s to the same effect are to be found in Section
327 of the Article on Appeal and Error in 1 Michie's Digest
which cover pages 498, 499 and 500.
Fidelity, etc. Co. v. Harlow, 191 Va. 64, 59 S. E. (2d) 872
(1950) is relied on by the defendant. In that case the Court
said (191 Va. 69) :
page 63 ~

'' • .. • Swoope, the employee, had been expressly forbidden to use the tractor for his personal use or to detach the tractor. from the trailer for personal use. Prillaman, his immediate superior, had never seen
or lmown of Swoope or any other driver using the tractor for
personal use, nor had Prillaman ever granted permission to
Swoope or any other driver to use any of the· equipment for
personal use, and after the collision Prillaman and the
general manager of the corporation- reprimanded Swoope.''
The facts in that case are entirelv different from those in
ilie~~SM.
.
Here the evidence was conflicting and the jury was specifically and fully instructed on the subject of permission, bo·th
express and implied, by plaintiffs' instructions 1 and 2 and
defendant's instructions A, B, D, E, and F. The jury was
made up of intelligent men and they found on conflicting
evidence for the plaintiffs.
For the foregoing reasons the motion to set aside the
verdict will be overruled and judgment entered for the plaintiffs on the verdicts of the jury.
LEON M. BAZILE, Judge.
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page 64 ~

•

•

•

•

•

ORDER.
This day again caine the plaintiff and defendant, by counsel,
on the motion of the defendant to set aside the verdict of the
jury against it on the groUIIlds that (1) the ve·rdict was contrary to the law and the evidence and without ,evidence, to
support it, ( 2) misdirection of the jury and (3) the Court
erred in excluding certain evidence tendered by the defendant.
·
And the Court having maturely considered the, defendant's
motion after hearing argument of couns·el and studying
briefs filed in regard thereto is now of the opinion that the
motion of the defendant should be overruled.
WHE,REFORE, it is considered by the Court that the
motion of the defen1dant to set aside the jury's verdict be,
and the same is, hereby overruled and that the plaintiff,
Ladislaus A. -Czoka, recover of the defendant, Aetna Casualty
and Surety Company, the sum of Four Thousand ($4,000.00)
Dollars in accordance with the jury's verdict with interest
thereon at the rate of six (6) per cent per annum, from the
3rd day of December, 1953, the date said verdict was rendered
in favor of the plaintiff, as well as his costs in this behalf
expended.
The defendant, Aetna Casualty and Surety Company, by
counsel, objects and excepts to the actjon of the Court in
overruling its motion and in entering judgment against~ it,
.
and the defendant having indicated its intention
page 65 ~ to apply to. the Supreme Court of Appeals of
Virginia for a ·writ of Error from and sillf)ersedeas to this judgment, it is ordered that the execution
thereof be suspended for a period of four (4) months provided that the defendant, Aetna Casualty and Suretv Com. pany, or •someone for it, within thirty (30) days from this
date, enter into a bond in the penalty of .Seven Thousand
.($7,000.00) Dollars with surety to be approved by the Clerk
of this Court conditioned accordfog to law.
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Enter this 10 October 1957.
LEON M. BAZILE, Judge .

•

•

•

•

•

•

•

•

•

page 69 ~

ASSIGNMENTS OF ERROR.
The defendant in the above styled actions makes the following assignments of error :
1. The Court erred in overruling the defendant's .Special
Plea filed in both acitions as a bar to the said actions.
2. The Court erred in overruling defendant's motion to
strike the ·evidence of the plaintiffs.
3. The -Cour,t erred in excluding certain evidence tendered
by the defendant.
4. The Court erred in granting Instructions Number 1,
Number 2, and Number 3.
5. The Court erred in refusing to grant Instruction A.
6. The Court erred in failing to set aside the verdicts as
being contrary to the law and evidence and without evidence to support them.

Dated this 7th day of December, 1957.
EDV{ARD R. PARKER
RICHARD L. WILLIAMS, AND
ED"WARD R. PARKER, Attorneys for
Aetna
Casualty & Surety Co.
905 :Mutual Building
Richmond, Virginia.
BREMNER, PARKER, NEAL, HARRIS &
WILLI.A.MS, 905 Mutual Building
. Richmond, Virginia
Of Counsel.
I hereby certify that a true and exa.ct copy of the foreo-oin oo
Assignments of Error was delivered to Edward L. StehL nf
Esquire, Mason and Stehl, Bowling Green, Virginia, counsei
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for James R. Anderson, plaintiff, and Ladislaus A. Czoka,
plaintiff, this 7th day of December, 1957.

EDWARD R. PARKER, p. d.
Filed 12/7/57.
T. E. CAMPBELL, Clerk.

•
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•

•

•

•

INSTRUCTION NO. A.

The -Court imstructs the jury that if you believe from the
evidence that Robert Taylor entered a plea of guilty to an
unauthorized use of a vehicle charge in the Trial Justice
Court of Caroline County on April 4, 1952, and that the charge
arose from tl1e accident involving Alliance ]-,ertilizer 's truck,
then a.s a matter of law Robert Taylor did not have permission, either expressed o-r implied, to use the truck which
is the ,subject matter of this action, and you should find your
verdict for the defendant.
Refused 9 Feb. 56.

L. :M.B.
page 74 ~

INSTRUCTION NO.

B.

The Court instructs the jury that if you believe from the
evidence that Charlie S. Brooks, Plant Manager for the
Alliance Fertilizer Company in Milford, Virginia, instructed
Robert Taylor on March 21, 1952, to take the company truck
and deliver a half-ton of fertilizer to the home of .James
Child and thereafter to take the truck to his home and park
it for the night and return it to the. plant the next morning
when he came to work; but that instead of following the
instructions of Mr. Brooks, the said Robert Taylor used the
truck for his own personal wants after delivering the f ertilir.er, namely, using the truck as a means of transporfation in
order that he and a companion could go from place to place
in quest of alcoholic. beverages; and that during the time the
truck was being so used by the said Robert Ta.ylor the accident in question occurred, then Robert Taylor did not have
the permission, either express·ed or implied, of the Alliance
Fertilizer Company or any of its authorized officials to use
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the truck, and you should find your verdict in favor of the
defendant.
Given 9 Feb. 56.

L. M. B.

•
page 76 ~

•

•

•

INSTRUCTION NO. D.

The Court instructs the jury that the burden of proof in
this case is upon the plaintiffs to establish that the liability
of Robert Taylor under ithe judgments heretofore rendered
against him is covered by an insurance policy issued by the
Aetna Casualty & Surety Company. If upon the evidence
as a whole, you are undecided whether such a case has been
made out, you should find your verdict in favor of the defendant. A verdict should not be based upon speculation,
surmise, conjecture or sympathy, but ·should rest entirely
upon the evidence of the case and the instructions of the
Cour.t.
Given 9 Feb. 56.

L.M.B.
page 77 ~

INSTRUCTION NO. E.

The Court instructs the jury that even though you believe
from the evidence that Robert Taylor had permission from
Charlie S. Brooks, to us·e the truck to deliveir fertilizer,
nevertheless, if you further believe· tha,t after Robert Tavlor
delivered the fertilizer and without permission express or·· iinplied to use the same he went off upon a mission or missions of
his own, you should find your verdict in favor of the defendant.
Given 9 Feb. 56.

L.M.B.
page 78 ~

INSTRUCTION NO. F.

The ·Court instructs the jury that. in order for the defendant's policy of insurance to cover Robert Taylor, it is necessary for the plaintiff to show that Robert Taylor was using
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or operating Alliance Fertilizer's truck with the permission,
expressed or implied, of Charlie S. Brooks or ·some other
authorized official of Alliance Fertilizer Company; and if
you believe from the evidence as a whole that the plaintiff
has failed in this regard, then 'you should find your verdict in
favor of the defendant.
Given 9 Feb. 56.

L. M. B.
page 79 ~

INSTRUCTION NO. P-1.

The Court instructs the jury that if you believe from the
evidence that the driver of the truck, Robert T. Taylor, at
the time of the accident was driving the truck with the permission, either express or implied, of Charles Brooks you
shall find for the plaintiffs, .Jrune-s R. Anderson and Ladislauw
Czolm, against the defendant, Aetna Casualty and Surety
Company.
Given 9 Feb. 56.
L. M. B.

page 80 ~

INSTRUCTION NO. P-2.

The Court instructs the jury that the only issue you have
to decide is whethe.r Robert T. Taylor, the driver of the
truck, was at the time of the accident operating with the express or implied permission of Charles Brooks, the local
manager of the Alliance Fertilizer Company. Implied permission, as contrasted with express permission, is not directly
and clearly spoken, but involves an inference arising from a
course of conduct or relationship between the parties, in
which there is mutual acquiescence or lack of objection under
circumstances signifying assent.
Thus, if you believe from the evidence that the driver of the
truck, Robert T. Taylor, had permission from Charles Brooks
to take the truck home with him at night after work and
had not been specifically for bidden to make stops for his
personal benefit and that the driver, at times prior to the
accident, had been given permission by Charles Brooks to use
the truck for his personal use, then you may find that there
was an implied permission to drive the truck at the time of
the accident.

22

Supreme Court of Appeals of Virginia
Given 9 Feb. 56.

L.M.B.
page 81 ~

INSTRUCTION NO. P-3.

The Court instructs the jury that if you believe the plaintiffs are entitled to recover, your verdict shall state that
the plain.tiff, Ladislaus Czoka, is awarded the sum of Four
Thousand ($4,000.00) Dollars, with interest from the date of
the original judgment and costs and that the plaintiff, James
R. Anderson, is awarded the sum of Eight Hundred ($800.00)
Dollars, with interest from the date of the original judgment and costs. If your verdict is for the defend.ant, you shall
so say and no more.
Given 9 Feb. 56.

L. M. B.
Jam.es R. Anderson

v.
Aetna Casualty & Surety Company
and
Ladislaus A. Czoka

v.
Aetna Casualty & Surety Company
The Record begins here.
7 December 1957.

LEON M. BAZILE, Judge.
TRIAL PROCEEDINGS.
Bowling Green, Virginia
February 9, 1956.
Before Honorable Leon M. Bazile, Judge and a jury.
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James R. Anderson.
Appearances: Messrs. Blanton, Mason & Stehl by Edward

L. Stehl, III, Esq., Counsel f.or plaintiffs.
Messrs. Bremner, Parker, Neal Harris & Knowles, by
Richard L. Williams, Esq., Counsel for defendant.
page 2

r
•

•

•

•

•

Mr. Williams: Your Honor, there is a matter that I should
like to take up "ith the Court in the absence of the jury
before the case starts, just for the record.
The Court: All, right, sir.
Will the jury go out for a minute, please?
(The jury retired from the courtroom.)
Mr. Williams: Your Honor, in order that there may he no
question about it arising at a later time, on behalf of the defendant in both cases, I should like to note an
page 3 r objection and e:;ception to the Court's ruling in
overruling the special plea that was filed as a bar
in both actions.

page 4

•

•

•

•

•

•

•

•

•

•

r

Mr. Stehl: May it please the Court, the plaintiffs and the
defendant have a stipulation in order to save some testimony
that at the time of the accident there was a policy of liability
insurance in effect issued by the defendant, The Aetna
Casualty & Surety Company, to the Alliance Fertilizer Company. That is, there is no question, as Mr. Williams
page 5 r has stated, about the policy being issued or in
effect at the time of the accident.

JAMES R. ANDERSON,
a plain.tiff, having been duly sworn, testified in his own behalf as follows :
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Ladislaus .A.. Czoka.
DIRECT EXAMINATION.
By Mr. Stehl:
Q. 8tate your full name to the Court and the jury, please.
A. James Richard Anderson.
Q. Where do you live, Mr. Anderson?
A. I live at 6414-C Merle Avenue, Norfolk, Virginia.
Q. What do you do Y
A. I am in the United States Navy.
Q. What is your rank Y
A. First class personnel man.
Q. Personnel man Y
A. Yes, sir.
Q. Mr. Anderson, on or about March 21, 1952, did you lend
your car to Mr. Czoka?
.A. Yes, ·sir.
page 6 ~

•

•

•

•

•

By Mr. Stehl:
Q. Mr. Anderson, as a result of this accident, did you obtain a judgment in the Trial Justice Court of Caropage 7 ~ lina County, Virginia!
A. That's right.
Q. I hand you a paper which I will ask you to identify;
is that the judgment that y,ou re·ceived for $SOOY
·
A. $800 with interest on the 27th of March, '53 .

•

•

•

•

•

LADISLAUS A. CZOKA.,
a plaintiff, having been duly sworn, in his own behalf, testified as follows :

DIRECT EXAMINATION.
By Mr. Stehl:
Q. Tell the Court and jury your full name.
A. Ladislaus .Andrew ·Czoka.
Q. Where do you live, Mr. Czoka Y
.A. I am stationed aboard ship.
page 8 ~ Q. Are you in the Navyf
.A. Yes, sir.
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Robert T. Taylor.
Q. Mr. Czoka, on December 3, 1953, did you obtain a judgment against Robert T. Taylor in the amount of $4,000?
A. Yes, sir.
Q. With interest f
A. Yes, sir.
Q. I hand you herewith a paper and ask you to idem.tify
it, please. Is that the judgment that you received, a copy
of it¥
A. Yes, sir.
Mr. Stehl: I would like to introduce that.
Mr. Williams : May I see it T
(The $4,000 judgment was handed to Mr. Williams and
then received in evidence as Plaintiff Exhibit 2.)
The Court: What court is that from Y
Mr. Stehl: United States District Court, Your Honor.

•

•

•

•

•

•

•

•

•

•

page 9 ~

ROBERT T. TAYLOR,
having been sworn in behalf of the plaintiffs, testified as
follows:
DIRECT EXAl\HNATION.
By Mr. Stehl:
Q. Robert, tell the Court and jury your full name, please.
A. Robert Thomas Taylor.
Q. Where do you live, Ro·bert?
A. Now?
Q. Yes.
A. Balty.
Q. How old are you, Robert Y
A. Thirty-six.
Q. Where are you emplQyed now?
A. Nowhere now.
Q. You are unemployed ilowY
A. Yes, sir.
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Robert T. Taylot·.
Q. In March, 1952, where were you employed, Robert!
A. Alliance Fertilizer Company.
page 10 ~ Q. How long had you been employed with the
Alliance Fertilizer Company prior to this?
A. I can't say exactly. I know it was in '56, I don't know
what time.
Q. You mean '461
A. Yes, sir, I mean '46.
Q. You started working there in 1946 Y
A. Yes.
Q. What was your job there at the Alliance Fertilizer
Company!
A. Truck driver.
Q. Were you employed continuously as a truck driver or
did you do other jobs, also?
A. I did other jobs also when I wasn't driving.
Q. When you left the employment of the Alliance Fertilizer Company-when did you quit there Y
A. I quit there-I don't know. I don't know exactly. I
quit there in '52 after the accident.
Q. How soon af.ter the accident Y
A. I quit there in August.
Q. In August?
A. Either Augus,t or September.
page 11 ~ Q. And the accident was when Y
A. The accident was in April.
Q. Robert, did you have permission to talre the .truck home
with you from Charles Brooks Y
A. Yes.
Q. You did?
A. Yes.
Q. Will you tell the Court what happened on the night of
this accident or the evening of this accident Y
A. See, I had some fertilizer to deliver for James Childs.
He was working at the fertilizer factory, too, and he was
going on home. It was near quitting time and Mr. Brooks
told us to take the fertilizer on home, deliver the fertilizer
to James Childs. He was working there, too, and he left. And
we stopped at Peatross' store and-we carried the fertilizer
on home, but he came back.
Q. James Childs came back where f
A. I came back to my sister's, Carrie Collins'.
Q. Where does Carrie Collins live f
A. Lives in New Baltimore.
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Robert T. Taylor.
Q. Is that on the New Baltimore Road Y
A. Yes, sir, it's on :the New Baltimore Road.
page 12 ~ Q. Is that fairly near the Union High School!
A. About ,a quarter of a mile.
Q. Where were you living at the timeY
A. I wa.s living at Willie Johnson's down the road a little
further.
Q. Is that near Union High School?
A. That's about half a mile from Union High School.
Q. What road is that on Y
A. That is on the same road.
Q. The New Baltimore Road Y
A. Yes, sir.
Q. .So this night in question, you delivered the f ertilizer Y
A. Yes, sir, I delivered the fertilizer.
Q. With Jam.es Childs Y
A. With James Childs.
Q. Where is Jam.es now Y
A. He is dead now.
Q. When did he die?
A. I don't know exactly, I think he's been dead ,two or
three years.
Q. Wasn't James employed at the fertilizer compage 13 ~ pany T
A. Yes.
Q. What did he do?
A. He just worked inside of the plant.
Q. Robert, were you authorized to have the truck that
night in question Y
A. Authorized T
Q. Were you permitted to haYe the truck the night of that
accident!
A. No, sir, I just delivered the fertilizer; I was on the way
back home.
Q. You were on the way to take this Jam.es Childs home f
A. Yes. I taken him home, delivered the fertilizer, and
he came on back.
Q. You say you had not gotten home f
A. No, I had not gotten home.
Q. And you stopped at Peatross' store f
A. Yes, stopped at Peatross' store.
.Q. Where is Peatross' store Y
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Robert T. Taylor.

on

A. That's on the 301, just before you turned off
the
New Baltimore Road.
Q. That is approximately in front of the Union
page 14 ~ High School?
A. Yes, nearly in front of the Union High
School.
Q. Why did you stop at Peatross' ·store?
A. Charles stopped there and got some beer. I don't
know what else he bought. I don't lmow-see, I didn't go
in.
Q. Did you get out of the truck?
A. No, I didn't get out. He went in the store.
Q. Robert, had Mr. Brooks, ever, prior to the accident,
that is, before the accident happened, given you permission
to take the truck and make stops or go on personal errands
for yourself, that is, go to your store for yourself, or would
he ever let you have the truck for your own use?
A. If I asked him. If I asked him.
Q. He permitted you to have it?
A. Yes, if I asked him to do it.
Q. Did he ever instruct you not to use the truck on your
way home, not to make stops?
A. No, he never said nothing to me about making no
stops.
Q. He never gave you any specific instructions?
page 15 ~ A. No. I used to bring the boys home and stop
at the store every evooing.
Q. Did he ever complain about your stopping?
A. No, he never complained about it.
Q. And you used to take the boys home?
A. Yes, sir, carried them and bring them back the next
morning.
Q. You would bring them to work the next morning?
A. Yes, that's right.
Q. Were these stopped connected with any business for the
Alliance Fertilizer, or were they stops for the men?
A. They were just stops for the men, if they wanted to
stop at the store and pick up some cigarettes.
Q. And there was never any objection?
A. No, no objection.
Q. Mr. Brooks wais your boss?
A. Yes.Q. Robert, you say when you left-what time did you
leave the Alliance Fertilizer mill that night?
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Robert T. Taylor.
A. We used to quit about four-thirty, I meoo between four
and four-thirty. It was about quitting time.
page 16 ~ Q. Where did you go T You went to .Childs' Y
A. Yes, I went to Childs'.
Q. And dropped the fertilizer off?
A. And dropped tbe fertilizer off.
Q. And then you stopped at Peatross' store for Childs?
A. Yes.
Q. And then you went to your sister's?
A. Yes, sir.
Q. How near does your sister live to you? How near did
she Ii ve to you?
A. About half a mile.
Q. And she was on the New Baltimore Road?
A.· Yes, that's right.
Q. What time, approximately, did you take, or were you
en route to that Childs' home?
A. I don't know exactly the time. It wasn't too dark.
After he got the fertilizer, it took a little while for to take
that off, and then we come on back. I don't know exactly
how Jong. It wasn't ,so long.
Q. How long did you stop at Peatross' store?
A. He was there maybe twenty or thirty minutes.
page 17 ~ Q. He was there that long?
A. Yes, sir.
Q. And you were waiting out front 7
A. Yes, I was in front.
Q. Then you drove back up the New Baltimore Road to
your sister Carrie Collins' 7
A. Yes, that's right.
Q. And do you know how long you w·ere there?
A. I don't know exactly. I couldn't tell you exactly how
long.
Q. It wasn't dark!
A. Yes, it was dark.
Q. It was dark?
Q. It was dark?
A. Yes.
Q. Had it just turned dark?
A. Yes, it was time to turn the lights on.
Q. That is, at the time of the accident?
A. Yes, sir.
Q. Where did ·J a.mes Childs live Y
A. He lived ·right back of the Union High School.
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Robert T. Taylor.
Q. Ln other words, this whole thing was right around a
stone's throw, you might say, of Union High
page 18 ~ School Y
A. Yes, that's right.
Mr. Stehl : I believe that is all.
CROSS EXAMINATION.

By Mr. Williams:
Q. As I understand it, Robert, if you asked Mr. Brooks,
while you had the truck out making a delivery, if you could
stop by a store for something, he would usually let you do
it; is that correct 7
A. Yes, sir.
Q. And if you had to make a delivery; say, from the Milford
plant here to Bowling Green, if you came by a store and
needed a pack of cigarettes you felt that you could stop there
and get the cigarette,s ; is that correct T
A. Yes, sir.
Q. But that he told you never to use the truck for your
own reasons urnless he gave you permission to?
A. Yes, sir. ·
Q. Isn't that correct f
A. Yes, sir.
Q. And that was the rule of the plant?
page 19 ~ A. Yes, sir.
Q. And he told you, and told all of the other
drivers, not to use those trucks for your own personal reasons T
A. Yes, sir.
Q. .And you knew about that rule?
A. Yes, I lmew it.
Q. Getting down to the day of the accident, that was on
March 21, 1952, as I reca.11 it, you left the plant around five
o'clock in the afternoon with a half-ton .of fertilizer to take
to James Childs' house; isn't that correct?
A. I left before five o'clock.
Q. You left before five o'clockY
A. Yes, sir.
Q. Would you state that you left at four-thirty?
A. I said between four and four-thirty.
Q. All right. That was the only fertilfaer you had to
deliver; isn't that correct f
A. Yes.
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Robert T. Taylor.
Q. And before you left with that half-ton of fertilizer,
Mr. Brooks told you to deliver the fertilizer, then
page 20 } bring the truck back to your house, park it, and
leave it for the night; isn't that correct?
A. Yes, sir.
Q. How far is it from the Milford plant to where James
Childs lives f Is it about three miles Y
A. I don't know exactly.
Q. About two miles 1 It is somewhere between the two and
three miles, isn't iU
A. Yes, sir.
Q. What would it take you, about ten or fifteen minutes, to
drive that two miles, if you drove ca;refullyY
A. Yes, sir, if I would have gone straight home.
Q. To go from J aJ11e-s Childs' home back to where you
were living at this time, how long would that take you, about
ten or fifteen minutes?
A. Something like that.
Q. So, if you had gone directly from the Alliance Fertilizer
plant at Milford to Jam.es Childs' house, delivered the fertilizer and come hack home, you would have been there around
five o'clock, or maybe five-fifteen; isn't that correct?
A. Yes, sir.
page 21 } Q. But instead of doing that, like Mr. Brooks
told you to, you and J runes decided that you would
do some drinking along the way; isn't that correct?
A. I don't drink nothing. I stopped for him.
Q. Didn't you immediately, after you left the plant, Robert,
get a beer?
A. I drank some beer.
Q. All 'right. Then you went on and delhrered the fertilizer; isn't that right f
A. I drank the beer .after I delivered the fertilizer.
Q. After you delivered the fertilizer?
A. Yes, sir.
Q. But you didn't do what Mr. Brooks told you to, did
you?
A. He didn't tell me-he didn't say-didn't tell-he told
me to deliver the fertilizer, he didn't say come straight back.
He never minded me stopping at the store.
Q. I understood you to say that he told you to deliver the
fertilizer and take the truck back to your home and leave it
for the night; isn't that eorrecU
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Robert T. Taylor.
A. No, he didn't say that directly then. He
page 22 ~ knowed that is what we always generally do, but he
didn't tell me that Friday evening.
Q. Did he ever give you permission to U!Se the trnck to
go out and get drunk in it, Robert,
A. Oh, no, he never give me permission.
Q. You were drunk the day this accident happened, weren't
you?
A. No, I wasn't drnnk. They said I was drunk, but I
wasn't drnnk.
Q. Were you charged with being drunk over here in the
Trial Justice eourt Y
A. Yes, sir.

Mr. Stehl: I object to that, Your Honor.
Mr. Williams : I think it is very relevant.
Mr. Stehl: Your Honor has already ruled thart that conviction was unlawful.
The Court: That conviction was not a drunk driving
conviction. That conviction was a conviction of unauthorized
use of the trnck, and I held thart he had not been convicted
properly.
Mr. Ste,hl: That is correct.
page 23 } The Court: You have got a drunk driving conviction?
Mr. Williams: That is right, Your Honor, and I am
now going to go into that.
The Court: All right. He can go into that.
Mr. Stehl: I exoopt to that, Your Honor.
The ,Court: All right, sir.

By Mr. Wimams:
Q. As I understand, after the accident occurred, Sheriff
Wright came down to investigate it, did he not?
A. Yes, si:r.
Q. And you were there at the scene of the .accident T
A. Yes, sir.
·
Q. And he charged you with being drunk?
A. Yes, sir.
Q. Isn't that right?
A. Yes, .sir.
.·
Q. And operating a motor vehicle while you were under
the influence of intoxicants; isn't that correct T
A. Yes, that is what I was charged with.
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Robert T. Taylor.
page 24

~

Q. And you came over he·re in the Trial Justice
Court, when they told you what you had been
charged with, and you pled guilty to it; isn't that

correct?
A. I didn't see no chance of getting out of it, I might as
well plead guilty.
Q. Because you were so drunk you didn't know what was
happening; isn't that the reason you could not get out of
it?
A. No, that wasn't the reason.
Q. Do you deny that you pled guilty to being drunk over
here?
A. I was charged with that.
Q. Did you plead guilty to being drunk Y
A. I didn't have no chance of getting out of it.
Q. My question was did you plead guilty to being drunkT
A. Yes, ,sir.
l\fr. Williams: Your· Honor, I would like to tender in
evidence, as Defendant's Exhibit No. 1, a certified copy of the
judgment order finding him guilty.
The Court : All right.

(The document was hmded Mr. Stehl.)
The Court: Were you represented .by counsel in the Trial
Justice Court?
The Witness: I heg your pardon?
The Court: Did you have any lawyer?
The Witness : No, sir, I didn't.
(The certified copy of the judgment order was received in
evidence· as Defendant Exhibit No. 1.)
By Mr. Williams:
Q. This accident happened around eight-thirty im the evening on March 21, 1952; isn't that correct T
A. I don't know the exact time.
Q~ Was that because you were too drunk to know what time
it was, or because you have forgotten?
A. I have just for gotten. I wasn't too drunk.
Q. Do you remember talking to Orville Williams, who is
sitting here by me, on March 22, 1952, about this case 7
A. Remember talkim~ to him?
·
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Q. Yes. Do you remember his coming up here and talking

page 26}

to you about the accident?
A. No. I don't think I remember talking to

him.
Q. Do you remember giving him a statement and telling

him about what happened?
A. Where did he talk to me at f I might remember it
then.
Q. Do you recognize him?
A. No, sir.
Q. Let me ask you if your signature appears here at the
bottom of that statement; is that your ·signature, Robert
Taylor? (Exhibiting)
A. Yes, that looks like it.
Q. That is your signature t
A~. Yes, that's my signature ·all right.
Q. You do not sign your signature to papers unless you
lmow what is on them, I don't guess, do you f
A. I was trying to remember whether I talked to him
then.
Q. It ·says he·re '' The above is true'' and that is your
signature, "Robert Taylor"?
The Court: Can you read and write Y
The Witness: Yes, sir, I oan read and write.
page 27 ~ The Court: Can you read that?
By Mr. Williams:
Q. (Continuing) Can you read this statement?

(The statement was handed the witness.)
A. Yes, sir, I remember it.
Q. You -remember signing that statement T
A. Yes, sir, I remember it now.
Q. Didn't you tell Mr. Williams that the accident happened around eight-thirty in the evening, or at night!
A. Yes; that must have been the time it happened, if I
told him that.
Q. Around eight-thirty. And that was be,tter than three
hours after you left the Alliance Fertilizer plant at Milford
to g-0 a .distance of three miles; isn't that correct T
A. Yes, sir, :that's right.
Q. And during the three hours, you and James .Childs were
riding up and down the road gathering up whiskey, wine, am.d
beer, at two or three different places; isn't that right f
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A. No, sir.
Q. Where did you get the whiskey that made
you drunk f You were not drunk when you left
the plant, were you?
A. I didn't drink any whiskey.
Q. You did not drink· anyf
A. No, sir.
Q. Where did you get enough beer to make you drunk Y
A. Jam.es Childs bought the beer; I didn't buy it.
Q. He bought it, but you did the drinking!
A. He bought that at Peatross 's store.
Q. But you helped him with the drinking!
A. Yes, sir, I helped to drink it, but I wasn't driving. I
was at my sister's when I drank.
Q. I did not understand that.
A. I was at my sister's when I drank the beer.
Q. But after you got through drinking the beer at your
sister's, then you came on back out on the highway; isn't
that correct T
A. I meant to carry him home.
Q. How many beers did you have Y
A. I don't know, I neve·r counted them.
Q. Did you have any wine Y
page 29 ~ A. I don't drink wine. He had some, but I don't
drink it.
Q. But you had enough beer to make you drunk; isn't that
correct!
A. I wasn't drunk.
Q. You were nort drunk?
A. No.
Q. Do you remember telling ]\fr. Williams, when he talked
to you on March 22, that none of the drivers are allowed to
use the truck at night or on weekends Y Do you remember
telling Mr. Williams that Y
A. No, I don't remember. I don't recall telling him that
or not.
Q. Let me ask you if you recall appearing in the Trial
Justice Court of Caroline County on April 4, 1952, on an
unauthorized use charge f

page 28

~

Mr. Stehl: I object to anything about the unauthorized
charge, Y-0ur Honor.
Mr. Williams : If Your Honor please, I think that in a
case where this man-
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Mr. Stehl: I think if he is going to argue it,
page 30 ~ it should be done out of the presence of the jury.
The Court: Gentlemen of the Jury, go out for
a minute or two, please.
(The jury retired from the courtroom.)
Mr. Williams : If Your Honor please, while you rejected
this special plea that I filed in this case which set up the
unauthorized conviction as a bar to the pres·ent action as a
matter of law, I do not feel that that ruling in any way affects
the admissibility of that previous conviction as evidence in
this case. The witness has taken the position that he had
permission to use the vehicle and an unauthorized use charge
that is swO'rn out by the man from whom. he says he got his
permission is a direct contradiction, and ,vhe,re he comes
in court and denies his previous stand, it is to impeach his
testimony. For that reason, I say it is admissible.
The Court: It is admissible for the purpose of impeaehment and that purpose only.
You see, I held that he was con.victed of ·a
page 31 ~ crime that the proof did not show there was any
crime. The statute says that the car must be taken
without theMr. Williams: As Your Honor no doubt lmows, I don't
ag.ree with your ruling on that. I think you collaterally attack the judgment to go behind it.
The Court: No.
Mr. Williams: But that is water over the dam, for the
time being.
The Court: The statute says this: '' Any person ·who
shall take, drive, o-r use a motor vehicle, trailer or semitrailer not his own without the consent of the owner thereof
and in the absence of the owner, and with intent temporarily
to deprive the owner thereof of his possession thereof, without intent to steal the same'' shall -be guilty of a misdemeanor.
Now the crime is the talring of the motor vehicle without
the consent of the owner, and in the absence of the o·wner,
and you eannot become- a violator of that statute
page 32 } by deviating from the use for which you get the
vehicle after he once gives his consent to .the use
of the vehicle.
Mr. Williams: I do not •agree with thatThe .Court: This is a criminal statute, though, and it
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has got to be strictly construed, and you cannot have
crimes by implication, you have got to have crimes by direct
enactment of the assembly. Now, the statute is that he shall
''take, drive, or use a motor vehicle, trailer or semi-trailer
not his own, without the consent of the owner thereof and
in the absence of the owner, and with the intent temporarily
to deprive the owner the,reof • • •''
Now, the owner was not absent when he got the truck,
and the truck was given him with the consent of the owne,r.
Mr. Williams: I ag-ree with that.
The Court: There.fore, he cannot become a criminal violator of this statute by deviation. It is the origipage 33 ~ nal taking that is the crime. You are a great
civil lawyer, but you are not much of a criminal
lawyer. In criminal law-thank God for it, too-you don't
have crimes by implication in Virginia. They must be direct
enactments or they must be common law crimes. Of cou'rse,
there cannot be any common law crimes with reference to
an automobile, ,because they do not exist in common law.
But the statute itself is what we have to look to, and this
statute certainly does not make that a crime.
I think the judgment is absolutely void. I think it can
be attacked at any time because- he was convicted of an
offense that did not exist in the law. I think that is true
and I will have- to tell the jury that.
Mr. Williams: You can tell them that if you wish, Your
Honor, but I am saying for the purposes of impeaching his
testimonyThe Court: You can impeach his testimonv ,by showing
that he did say that he had no 'right to use the
page 34 ~ truck.
::Mr. St.ehl: Judge, he did not say that, thought.
He merelv entered a silent plea of guilty. You have already said that he pleaded guilty to a crime that did not
exist.
The Court: That is true. but it may amount to an admission that he did not ha.ve· the right to use the truck.
Mr. Stehl: It is not on the standing with the previous
inconsistent .statement.
The Court: It goes to his credibility, so I will have to·
admit it, but solely for the purpose of credibility.
Mr. Stehl: I except to that, if Your Honor please.
(The jury returned to the courtroom.)
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By Mr. Williams:
Q. Robert, after this accident occurred on the 21st day of
March, 1952, I believe M'r. Brooks swore out a warrant
against yon charging you ·with unauthorized use; isn't that
correct?
A. Yes, sir.
page 35 ~ Q. Do you reca.11 fuat T
A. Y e•s, sir.
Q. And I believe that came up also in the Trial Justice
Court on April 4, 1952 f
A. Yes, sir.
Q. Is tlmt correct f
A. Yes, sir.
Q. Do you admit that when that charge came on for trial
that you pled g·uilty to unauthorized use T
A. Yes, sir.
Q. You admit that¥
A. I didn't know ru1y way to get out of it.
Q. Because you knew that you did not have permission
to do what you had been doing; isn't that right, Robert 1
Isn't that the reason that you knew you could not get out
of iU
A. I didn't feel tJiat I was doing anything· wrong.
Q. As I understand it, you pled guilty to being drunk
when you w·ere not drunk and you pled guilty to unauthorized
use when you said yo1! had permission; is tl1a1t rig·ht 1
A. Yes, sir.
page 36 ~ Q. Because you did not figure you had a.ny way
to get out of them f
A. No, I didm. 't have no way to get out.
Q. Before we leave the subject, Robert, a.s I understand
it, when you ""ere out making trips for the company you
always felt that you could st.op in ·and pick up a pa.ck of
cigarettes or something without getting anybody's permission?
A. Yes, sir.
Q. And that if you ,vere taking some of the other fellows
home, you f,e1t that you could stop by a store for them to
pick up groceries and go on home?
A. Yes, sir.
Q. But that if you wanted to do anything apart from that
w:hen you were not on .a trip for the company, you had to get
permission directly from Mr. Brooks; isn't that correct?
A. Yes, -sir.
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Mr. ,vmiams : I have no further questions.
The Court: Gentlemen of the Jury, about this plea of
guilty to the unauthorized use of the truck, the
page 37 ~ Court has already held that that warrant did not
charge a criminal offense. The evidence did not
show that he. committed a criminal offense due to the wording of the statute. So this evidence goes only to his credibility and you cannot regard it as a conviction for the unlawful use of that truck.
Mr. Williams: Your Honor, for the record, I would like
to state an objection and exception on the part of the defendant to the Court's instruct.ion of the jury in that regard
on the basis of the reasons I l1ave previously assigned.
The Court: Yes, sir. The Court assigns as reasons for
that ruling its opinion wl1ich was filed in this case on August
8, 1955.
Is there anytl1ing further 1
Mr. Williams : No, sir.

RE-DIRECT EXAMINATION.
By Mr. Stehl:
Q. Robert, when you pleaded guilty to driving under the
influence, did you say that you did not feel you had a
chance?
page 38 ~ A. That's right.
Q. You did not have an attorney over there¥
A. That's right.
Q. And you did not have an attorney when you pleaded
guilty to the unauthorized use!
A. No, sir, I did not have any.
Q. In other wo-rds, you went in there and did not say a
thing?
A. No, I didn't ~;ay nothing.
Q. You paid a fine?
A. Yes, sir.
Q. You say yon were not drunk f
A. No, I wasn't dnmk.
Q. And, a.t. the time of this accident., you felt that you ,:vere
driving ·within the permission tha.t Mr. Brooks had given
you?
A. I felt-if I told him that I was carrying ,James .Childs
home, he would ·have said nothing to me. He never said
anything to me a.hout it, for doing the boys a faYor, wllich

40

Supreme Court of Appeals of Virginia

Robert T. Taylor.
I was carrying him home because he was drunk and he
might get hurt and.run over or something.
Q. What was your intention after you carried
page 39 } him home T
A. I was coming up here to get a hair trim.
Q. Were you going to bring the truck up Y
A. No, I was going to catch a ride with them and come
up and get a hair trim.
Q. You thought that would be going beyond your permission!
A. Yes, sir.
Mr. Williams: I do not think he ought to lead his witness.
The Court: No, don't lead him.
Mr. Stehl : I believe that is all.
Mr. "'Williams: I have ~o further questions.
l\Ir. Stehl: Plaintiff rests, Your Honor.
Mr. Williams: Your Honor, I would like to be heard on a
motion at this point.
The Court : All right, sir.
Will you go out again, please Y
(The jury retired from the courtroom.)
page 40 }

Mr. ·wmiams: If Your Honor please, the defendant, Aetna Casualty & Surety Company, moves
the Court to strike the plaintiff's evidence -in both cases on
the ground that there has been no showing here of any
permission that extended to the driver of the truck at the
time of the accident that would come within the omnibus
statute here in Virginia. The only evidence that was put on,
that I can understand, was from Taylor who stated that he
left this plant at four-thirty, or about that time, with instructions to deliver fertilizer about three miles away; that
it would have taken him roughly :fiftee~ minutes to make the
delivery and another fifteen minutes to get back home; that
he had instructions when he left to deliver the fertilizer and
then return the truck to his home for the night and leave it
there.
It is uncontradicted that this accident occurred three and a
half hours later, and there is no showing of any evidence of
how he had permission to be using the truck at that hour,
nor is there any showing of any evidence that would establish
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a course of conduct which would permit an inference that
permission to use the truck for a period of time
page 41 ~ would be in order.
I think on the basis of the plaintiff's own evidence, which he is bound by, that there is absolutely no showing at all here of any permission, either expressed or implied,
for the use of this vehicle when the accident in question occured. While I do notThe Court: Mr. Williams, this certificate says that this
policy contains a provision insuring the named insured and
any other person responsible for the use of the motor vehicle,
express or implied, for the named insured, against liability
for death and injury sustained by loss or damages within
the coverage of the policy in the negligent operation of the
vehicle by the named insured, or by any such person with his
permission.
Now, the Court of Appeals has decided that this provision
is not for the benefit of the named insured or for the driver,
but is primarily for the benefit of the person who
page 42 } gets hurt.
Mr. Williams: I agree with that.
The Court: That being true, I think that statute ought to
be liberally construed, I don't think it should be strictly construed.
Mr. Williams: I agree with that, Your Honor and the
Court has so held.
The Court : This man had that truck delivered to him,
and if it was an action of respondeat superior of course, I
wouldn't hesitate a minute about striking the evidence. But
we are not dealing with the respondeat superior and I am
inclined to think that I ought to leave it up to the jury. I do
not think I ought to strike the evidence.
Mr. Williams: Your Honor, I really do not think that our
ultimate legal question is a whole lot different from what the
Court passed on there in the Harlow case. There you had a
legal taking of the vehicleThe Court: Yes, but in that case the truck was parked
at the owner's parking lotMr. Williams: No, it was at the employee's home, Judge,
· he took it home with him.
page 43 } The Court: But he unhooked it in the middle
.
of the night and took it out. Now, the thing had
been parked and the trip was ended and that was the en.d of
the trip. He went there and unhooked that tractor in the
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middle of the night and went out and got drunk, got a woman,
and started up the road and ran into this man.. He was fifteen,
or twelve, miles from where the truck was supposed to be. The
truck was parked on Cary Street and he was up here on No. 1
highway right at the Elmont Road where the accident happened.
This man had his truck to deliver some fertilizer right
there at the Union High School and he stops at a store right
across the road from the High School, or approximately
across the road from the Union High School, and then he goes
about a quarter of a mile and visits his sister. Then he undertakes to come back there to bring this man home, which is
about a half a mile, to a place back of the Union High School.
All of this thing happened within a close radius of a s~all
distance, and I think I will have to leave it up to the jury.
Mr. ·wmiams: Your Honor, I think our Court of Appeals,
starting with the Sordelett v. Mercer, and coming
page 44 ~ on down, even to the present date, has consistently
held that permission to do one thing is not permission to do all things, and while-The Court: I know that. Of course, in the Harlow case,
the man had deviated so very much; he was I reckon, about
:fifteen miles from where the truck was parked and he was
headed in an entirely different direction. The truck was
headed, I think, west, and he was going north. He was obviously on a trip that he had no business being· on. I do not
know that this man was obviously on a trip that he had no
business being on. All of this thing happened within a radius
of a half mile or so, and I do no know whether that was such
a deviation as would put him without the coverage.
Mr. Williams: Judge, where you take it and get drunk
you do not have to go too many miles off course to get you
outside of the scope of permission.
Mr. Stehl: May I say this, JudgeY
The Court: Yes, sir.
Mr. Stehl: These other cases that held where there was
coverage, even where the man was drunk, go on instructions
that have been given by the employer. In the
page 45 ~ Harlow case, it was uncontradicted, absolutely,
that he had express instructions from the employer not to detach the trailer from the truck, never to use
the truck for his personal use, had never been given permission to use the truck prior to the accident. It was uncontradicted. That is the reason the Harlow case held for the
defendant.
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In this case, we have evidence of prior permission, and
I certainly think that it is a jury question. We have a tight
nucleus.
The Court : I will overrule your motion.
Mr. Williams: Note an exception to the Court's overruling
the defendant's motion to strike the evidence in both cases.
The Court: Bring the jury in.
(The jury returned to the courtroom.)
Mr. Williams: I think I will put Mr. Wright on first. He
is the deputy sheriff. Could we take about five minutes while
I get him here Y
The Court: Yes, sir.
(A five minute recess was taken and then the trial resumed)
page 46 } EVIDENCE ADDUCED IN BEHALF
OF DEFENDANT.
OTHO M. WRIGHT,
called as a witness by and on behalf of the defendant, being
first duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. ·wmiams:
Q. Please state your name to the gentlemen of the jury.
A. Otho M. Wright.
Q. Where do you live, Mr. WrighU
A. Bowling Green.
Q. What is your occupatio11 now?
A. Restaurant operator.
Q. Going back to 1952, sir, specifically in March of that
year, what was your occupation then?
A. Police force, deputy sheriff.
Q. You were connected with Chief Brooks' office; is that
correct?
A. Yes, sir.
Q. In connection with your office as the deputy sheriff at
that time, sir, were you sometimes called upon to
page 47 } investigate accidents Y
A. That's right.
Q. And things of that character!
A. Yes, sir.
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Q. Did you receive a call on March 21, 1952, to investigate
an accident that Robert Taylor was involved inf
A. I don't remember the date, but I was called to investigate an accident of Robert Taylor.
Q. Where did that accident occur?
A. About two miles south of Bowling Green on 301.
Q. Did you go immediately to the scene of the accident after
you were called Y
A. That's right.
Q. Do you recall what time you got there, approximately!
A. Approximately somewhere around eight or eight-thirty
p.m.
Q. Was Robert Taylor there at that timef
A. Setting in the truck, yes.
Q. What was his condition at that time insofar as sobriety
is concerned T
A. Well, he was slumped over the wheel, didn't
page 48 ~ seem to be able to walk, so, later on, he could get
out and walk a little, stagger around. He was pretty
drunk.
Q. Did you regard him as being drunk Y
A. Yes, sir.
Q. Was he able to talk coherently to youY
A. No, sir, not too good.
Q. Was it obvious that he was drunk, the way he conducted
himself?
A. That's right.
Q. After observing his condition, did you feel that you
would be justified in charging him with driving under the
influence?
A. Yes, sir.
Q. Did you so charge him Y
A. I did, sir.
Q. And then, did he later appear in the Trial Justice Court
of Carolina County Y
A. I think so.
Q. Do you recall whether he pled guilty or not guilty to
that charge Y
A. I think he pled guilty.
Q. Did you treat Robert Taylor in such a fashion
page 49 ~ that he would not feel that he would have a chance
to get out of the charge f Were yon mean to him?
A. No.
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Q. Did you' l1it him over the head with anything or scare
himY
A. No, I never touched him, only just to help him in the
car and brought him up here.
Q. When you brought him over to the Trial Justice Court,
was he threatened or molested in any way so that he should
be fearful f
A. No.
Q. Did he appear to know what was going on when the trial
cameupY
A. So far as I remember, yes, sir.
Q. Was his condition that night such that you felt that he
would be safer to be in jail than he would out wandering
around?
A. Itwas.
Q. Did you put him in jail Y
A. Yes, sir.
Q. Did he stay there until he sobered up Y
A. I think so.
page 50 ~ Q. But you regarded his condition as being very
drunk then, I take it?
A. Yes, sir.
Q. For how long were you connected with the Sheriff's
office, Mr. Wright?
A. About two years; something like that. It was about
four years in all; I was with him once before.
Q. Other than the condition of the driver and what you
saw at the scene of the accident, you do not know anything
about the case; is that right Y
A. No, sir.
Mr. ,vmiams: I have no further questions.
CROSS EXAMINATION.
By Mr. Stehl:
Q. Otho, was James Childs at the scene when you got there?
A. No, sir.
Q. Where was he Y
A. I don't know.
Q. How long did Robert stay in jail Y
A. I don't remember. It may have been a right
page 51 ~ good while. I imagine the next morning. We usually
put them in at night like that and they get out the
next morning, but I don't remember.
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Q. Do you recall how long thereafter, that is, in time,
elapsed between the time that he was arrested and the time
of his trial?
A. No, sir.
Q. And the accident happened right up there at the New
Baltimore Road?
A. That's right, at the intersection coming out from N cw
Baltimore and 301. I don't know the number. They go by
numbers now, but it was a co:uple hundred yards this side of
Peatross' store.

Mr. Stehl: I believe that is all.
Mr. Williams: No further questions.
~

CHARLIE S. BROOKS,
called as a witness by and on behalf of the defendant, being first duly sworn, testified as follows:
page 52

DIRECT EXAMINATION.
By Mr. 'Williams:
Q. Please state your name.
A. Charlie S. Brooks.
Q. What is your occupation, Mr. Brooks?
A. Branch manager of Alliance Fertilizer Corporation,
Milford.
Q. How long have you held that position?
A. Since 1943.
Q. During· the time that you have served as plant manager
of Alliance Fertilizer at Milford, Mr. Brooks, have you
employed Robert Taylor?
A. Yes, sir.
Q. Do you recall when he first came to work for you Y
A. No, sir, I do not, but it was probably around 1945, '44,
or '45.
Q. In what capacity was he employed t
A. When he first came to work, he was employed
page 53 ~ as a truck driver.
Q. Did he stay on as a truck driver during the
whole time he was at your place?
A. No, sir. It was sometime he wasn't working for us. He
worked for us on different occasions.
Q. His employment was not continuous then?
A. No, sir.
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Q. After he quit driving the truck, what did he do at the
plant?
A. He was a la borer there in the mill.
Q. On March 21, 1952, what was his connection with the
Alliance Fertilizer Company?
A. He was still a laborer in the mill.
Q. As a laborer in the mill. Was he ever given any additional assignments such as driving a truck and delivering
fertilizer?
A. Yes, sir.
Q. Explain how that would come about, if you will, sir.
A. V-l ell, if we got busy and wanted an extra truck, Robert
always took the extra truck, especially if the other driver
was already out.
page 54 ~ Q. What would he do, make deliveries of fertilizer?
A. Yes, sir.
Q. Do you have any rules or regulations, Mr. Brooks, for
your truck drivers about using the trucks for thefr personal
useT
A. Yes, sir. They are not supposed to use them for their
personal use. If tbey are out on the road, when they come in,
after quitting time, they are supposed to leave the trucks at
their house, bring them back to the plant the next morning.
Q. Do you tell your employees specifically that they are
not supposed to use trucks for personal use?
A. Yes, sir.

Mr. Stehl: Your Honor, I think the question should be
directed to was Robert Taylor told that specifically, not
generally.
The Court : Yes, I think so.
Mr. Williams: All right, sir.
By Mr. Williams :
Q. Was Robert Taylor told specifically not to use the truck
for his personal needs?
A. Yes, sir.
page 55 ~ Q. Was he told, when be was making deliveries
of fertilizer, to deliver the fertilizer and take the
truck home and leave it for the night?
A. That's right.
Q. And then to return the truck to the plant the next
morning when he came to work?
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A. Yes, sir, that's right.

Q. And that was the policy of your company?
A. That's right.
Q. And that policy had been communicated to Robert Taylor!
A. Yes, sir.
Q. Coming specifically to March 21, 1952, did you tell
Robert Taylor to make a delivery of fertilizer?
A. I told Robert to take the truck and make a delivery to
James and John Childs that lived back of Union High School
and take the truck home when he got through.
Q. Was he to leave it there for the night?
A. That's right. It was after quitting time. We quit around
four-thirty and it was around five o'clock when he left.
Q. Was he supposed to deliver the fertilizer
page 56 ~ and go home, directly T
A. He was supposed to deliver the fertilizer and
go on home, directly.
Q. Did you tell him he could play around on the· way?
A. No, sir.
Q. How far is it from your plant at Milford, sir, to James
Childs' house, roughly?
A. Oh, probably three and a half or four miles.
Q. Under normal conditions, would that take fifteen or
twenty minutes to make the run?
A. Well, he could have made it in probably thirty minutes.
Q. Then, going from Childs' house back to Robert's house,
how long would that take Y
A. From Childs' house back Y
Q. Yes, after he had delivered the fertilizer Y How far is
it from James Child's house back to where Robert wasA. Oh, he could have gotten back there in five
page 57 ~ minutes.
Q. So the trip should have taken him about
thirty-five minutes, then, according to your figures?
A. I would say about that.
Q. Did you know that he was involved in an accident on
March 21 near Peatross' store 7
A. Did I know on March 217
Q. No, did you learn that he had this accident Y
A. I learned the next dar..
Q. Did you learn that 1t happened around eight-thirty!
A. That is right. That is what the officer told me, around
eight-thirty.
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Q. And that was some three and a half hours after he had
left the plant?
.A.. That's right.
Q. Did you ever talk to Robert Taylor about this business?
Did you ever talk to Robert Taylor about the accident T
.A.. Yes, sir. '\Ve talked to him over in the Sheriff's office.
Q. Did he tell you that he was drunk at the time,
page 58 ~ or make any statement in that reg·ard?
A. I believe, so far as I can remember, he told
us he wasn't drunk.
Q. Did you know that the officer had charged him with
being drunk?
A. No, sir, I didn't know that charges were against him.
Q. Did you charge him with anything?
A. I charged him with using the truck without permission.
Q. Did that come up over here in the Trial Justice Court T
.A.. That's right.
Q. "What did Robert plead to that when it came up?
.A.. Pied guilty.
Q. At the time that came up, do you know whether a charge
of driving under the influence came up 7
.A.. Yes, sir, I think they all came up at the same time.
Q. Do you know what he pled to that charge?
A. He pled guilty-I mean, not guilty to being drunk.
Q. But he did plead guilty to the unauthorized
page 59 ~ use Y
A. That's right.
Mr. '\Yilliams: .Answer the questions asked you by Mr.
Stehl, please.
CROSS EXAMINATION.
By l\fr. Stehl:
.
Q. Mr. Brooks, directing your attention now to the time
prior to the accident, you never had any objection when one
of the employees, or Robert, asked you if he could go to the
store or go g·et lunch or go on a personal errand, did you?
A. '\\7 ell, yes, I had objection, but if we were busy and in a
hurry to get something done, if it would help by him running
down there, why I would either tell him to take my car or the
truck. ,ve bought all of our gas from Mr. Clark and, as a
usual thing, I would tell him to take the can and go down and
get some gas for a macl1ine that we use in the plant.
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Q. Occasionally, you would let him take your car, wouldn't
you?
page 60 ~ A. Yes.
Q. And he could take care of his own business at
the same time?
A. vVell, I would have no objection to his buying lunch or
a pack of cigarettes, or something like that.
Q. And he could either take your car or the truck?
A. Yes, sir.
Q. As I understand it, Mr. Brooks, you say you did give
some instructions regarding the use to Taylor f
A. Of the truck?
Q. Yes, sir.
A. Yes, sir.
Q. That instruction was after the truck got home it was to
stay there; is that correct?
A. I would give him instructions before he left.
, Q. Every night f
A. No. I mean I waited until he got home and gave him
instructions. But I instructed him, and all the drivers when
they are out on the road-this particular truck Robert was
driving stays at the plant, and I instructed him that day
when he finished delivering that fertilizer to take the truck
to his house and leave it for the night and bring it
page 61 ~ back the next morning.
Q. At any time that he took the truck home, did
you tell him those very words, '' Take the truck home and
bring it back''f
A. Not in those very words, but I would say, "You probably know what you are supposed to do with the truck."
Q. Robert would take the men home now and then, wouldn't
he, when he took the truck home himself?
A. Talking about this wreck, this particular time, no, sir.
Q. No, no, that is in the past, prior to the accident.
A. Yes, sir.
Q. And you never specifically said to him, ''Don't stop
for the men to get something at the store,'' or to get some
groceries?
A. I don't think I did.
Q. Yon did not give him any specific instructions what to
do en route, did you?
A. En route?
Q. That is, on the way?

Aetna Casualty and Surety Co. v. ~adislaus A. Czoka 51

Charlie S. Brooks.
A. When he was g·oing home Y
Q. Yes, sir.
A. No, sir.
Q. In other words, your instructions were, '' As soon as
that truck is home, you leave it there.''
A. Leave it there.
Q. ''Don't go on out and get a girl friend,'' or something
. like that?
A. That's right.
Q. But you never specifically instructed him not to make
any stops for himself and for the men on the way home¥
A. "'When he was taking the men home Y
Q. Yes, sir.
A. No, sir.
Q. And occasionally you would let him get something, that
is, during the day, that he might want at the store for himself
if he asked permission?
A. Only at lunch time in the middle of the day.
Q. You say Robert was employed with you first about 1944
or 1945?
A. I think it was somewhere around in there. I don't
remember the date. I would have to check up the
page 63 ~ records.
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~

Mr. Stehl: I believe that is all.
Mr. Williams: I have no further questions.
By the Court:
Q. "\Vas he a trusted driver? You trusted him with the
truck, did you not?
A. You mean when he was delivering fertilizer?
Q. Yes, sir.
A. Yes, sir.
Q. And you would let him keep the truck a lot at night¥
A. Not at this particular time, Judge, no, sir, because we
had another truck and we had another driver. This truck
usually stayed at the plant.
Q. But on this particular night you were going to let him
keep it at home?
A. That's right, because we had quit work. It was after
quitting time and he didn't have anybody to leave the keys
with. I mean, if he had brought it back to the plant, it would
have stayed there with the keys in it. So I told him, "Now,
w·hen you finish delivering this fertilizer, you take the truck
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on back home and leave it and bring it back the
next morning.''

Mr. Williams: I have no further questions.
Mr. Williams: The defendants rest, Your Honor.
The Court: Gentlemen of the Jury, you may retire for a
few minutes.
( The jury retired from the courtroom.)
The Court: Do you gentlemen haye your instructions Y
Mr. ·wmiams : If Yom~ Honor please, before you take up
the matter of instructions I renew the motion on behalf of
the defendant to strike the plaintiffs' evidence in both cases
on the ground that there is no evidence here to support a
verdict in favor of the plaintiffs. It seems to me from the
evidence of both of the plaintiffs and the defendant, which is
uncontradicted, that this man had no permission, either
expressed or implied, to be doing what he was doing at the
time this accident occurred, and that in keeping with theThe Court: Mr. Williams, I am going to overpage 65 ~ rule that motion. I will take that up on the motion
to set aside the verdict, if there should be a verdict.
Mr. "\Villiams: I hope we never reach that milestone, . .
Judge.
The Court: Maybe we will not. On the anticipation that we
may not reach it, we will save the trouble of working on it.
I would have to look up the law and I do not have time to go
into a great long examination of the law this morning. But if
there should be a verdict against you, then I will examine
the law.
Mr. ·wmiams: I except to the Court's ruling.
Your Honor, I object to the granting of any instructions
on behalf of the plaintiff on the ground that there is no
evidence to support them.
(During the consideration of the instructions, the following
occurred:)
Mr. Williams: Judge, I tendered that second judgment to
impeach his credibility and it has not been filed in evidence.
I offer that.
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The Court: I do not think it was offered.
Mr. Williams: I am asking, Your Honor, that
you open the evidence to receive it, because when
we were arg·uing the motion the purpose that we made the
argument was to get the order.
The Court: Is this evidence that he pleaded guilty to this
warrant! Yes. But this is the one that I held that he had been
improperly convicted of.
Mr. Williams: That is right.
The Court: And I limited its use to his credibility. This
does not go before the jury. I will receive it in evidence, but
not to be used for any purpose except that of credibility.
Mr. Williams: Yes, sir. I w~uld like to have it in the
record, though.
The Court: All rigl1t.
page 66 }

( The certified copy of the unauthorized use judgment order
was filed as. Defendant Exhibit 2 for Identification.)
( The consideration of instructions then continued.)
page ·67

~

Mr. Stehl: Plaintiffs object and except to the
granting of Instruction B on the ground that it
tells the jury as a matter of law that there was no implied
permission and that there· is no evidence in the record that
he went from place to place in quest of alcoholic beverages.
I object and except to Instruction C on the ground that no
bias has been shown.
I object and except to the granting of Instruction E inas.
much as while it might apply to respondeat S'Uperior theory
it is improper on the theory of permissive use.·
Mr. Williams: The defendant objects and excepts to the
Court's granting Instructions Nos. 1, 2, and 3, on behalf of
the plaintiffs on the ground that they are contrary to the law
and the evidence and without evidence to support them;
and on the further ground that the first five lines of instruction No. 2 are a repetition of Instruction No. 1 and should
not have been given to the jury.
The defendant objects and excepts to the refusal of the
Court to grant its Instruction No. A on the ground that the
instruction was fully supported by the law and
page 68 ~ the evidence and was properly in the case; and
on the further ground that the Court's refusal to
grant the instruction was based upon a collateral attack of
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the judgment entered iu the Trial Justice ~ourt of Carolina
··
County and was improper in law for that 'reas~n. ·
( Counsel for the respective parties made their summations.)
(At 12 :42 p.m., the jury retired to consider of its verdict;
and at 1 :10 p.m. the jury returned to the courtroom with
· verdicts in behalf of each plaintiff as sued for.).
:.

.

"

·.

..

· : (The-jury was discharged.)
-~ .. :. :. ~ -The Court : Do vou move the Court to set the verdict
aside as• ·contrary to the law and the evidence 1
Mr.·Williams: Yes sir.
Your Honor, the defendant in both cases moves the Court
to set the verdict aside as contrary to the law and the evidence
and without evidence to support it and enter final
page 69 ~ judgment in favor of the defendant in each case.
In the alternative, the defendant in each case
moves the Court to set the verdict of the jury aside and
award a new trial on the ground that. the Court committed
error in refusing certain instructions tendered by the defendant and giving certain instructions tendered by the
plaintiffs, all over the instructions of the -defendant..
And the defendant further moves the Court to ·set the ver. diet aside and declare a new trial on the ground that t.l1e Court
improperly excluded certain evidence tendered by the defendant, to which refusal of the Court objections and ex·<;eptions were noted by the defendant in each case.
The Court: The Court will take time to consider the
·motions. ·when you all furnish me some authority, I will get
·to work on it.

•

.

•

.

A Copy-Teste:

II. G. TURNER, Clerk.

,_.

INDEX TO RECORD
Page
Writ of Error and Siipersecleas Awarded . . . . . . . . . . . . . . . 1
Order-Entered April 24, 1958 . . . . . . . . . . . . . . . . . . . . . . . . 2
Record . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4
Special Plea . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4
Opinion of the Court-June 27, 1955 . . . . . . . . . . . . . . . . . . . . 5
Opinion of the Court---:-August 20, 1957 . . . . . . . . . . . . . . . . . . 9
,Judgment-October 1_0, 1957 ........................... 17 Assignments of Error . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 18
Instructions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19
Proceedings ....................................... 22, 53
"'\Vitnesses :
James R. Anderson . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23
J ,adislaus A. Czoka . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24
Robert T. Taylor ....................... .' ......... 25
Otho M:. vV right . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 43
Charlie S. Brooks ................................ 46

