NOTICE TO COUNSEL
This case robably will be called at the session of court to
be held. F B MAR
1963
You will be advised later more definitely as to the date.
Print names of counsel on front cover of briefs.
Howard G. Turner, Clerk

IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Record No. 5565
VIRGINIA:
I

In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Thursday the 4th day of October, 1962.
I

AME):tiCAN SURETY COMPANY OF NEW YORK, A
}fEW YORK CORPORATION,
Plaintiff in Error,
I

agaimst
L. T. ZOBY, T/A L. T. ZOBY AND SONS,
iI
Defendant in Error.
I

From' the Court of Law and Chancery of the City of Norfolk
Walter A. Page, Judge

Upon the petition of American Surety Company of New
York, a New York corporation, a writ of error and supersedeas is awarded it to a judgment rendered by the Court of
Law and Chancery of the City of Norfolk on the 4th day of
June, 1962, in a certain motion for judgment then therein
depending, wherein L. T. Zoby, t/a L. T. Zoby & Sons, was
plaintiff and Farmers Market and Auction, Incorporated, the
petitioner a.nd others were defendants.
And it appearing from the certificate of the clerk of the
said court that a suspending and supersedeas bond in the
penalty of twenty thousand dollars, conditioned according to
law, has heretofore been given in accordance with the provisions of sections 8-465 and 8-477 of· the Code, no additional
bond is required.
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page 40}

This day came again the parties, by counsel, and the motion
heretofore made to set aside the v~rdict of the jury and enter
up summary judgment for the said defendants, now having
been fully heard and maturely considered by the Court, is
overruled, to which action of the Court the defendant, by ·
counsel, duly excepted.
Whereupon it is considered by the Court that the plaintiff
recover of and have judgment against the said defendant the
sum of $12,879.37 with interest thereon to be computed after
the rate of six per centum per annum from the 12th day of
March, 1959, until paid together with his costs about his suit
herein expended.
.
To all of which action of the Court the defendant, by counsel, duly excepted.
Entered J nne 4, 1962.
W.A.P.
"\Ve ask for this:
EDWIN JAY RAF.AL, p. q.
Seen and objected to :
ALLAN S. REYNOLDS, p. d .
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NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
ToW. L. Prieur, Jr., Clerk of said Court, and Parsons, Stant
and Parsons Attorneys for L. T. Zoby and Sons :
NOTICE is hereby given that the undersigned will applv to
the Supreme Court of Appeals of Virginia for a writ of error

An1erican Surety Co. of New York v. L. T. Zoby

L. R.
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Brat~J~n.

and supercedeas to the final judgment entered herein by the
court on June 1, 1962, in favor of L. T. Zoby and Sons and
against the undersigned, and the following assignments of
erron will be relied upon on appeal:
1. The trial court erred in overruling defendant's motion
to sttike plaintiff's evidence and to enter summary judgment
on behalf of the defendant.
2. ~be trial court erred in granting plaintiff's instruction

Pl

I

3.

The trial court erred in refusing to grant defendant's
:
instructions, D3, D4, D5, D6.
page 43 } 4. The trial court erred in overruling defendant's n1otion to set aside the verdict for the plaintiff and enter final judgment for the defendant.
5. The trial court erred in entering final judgment for the
plain~i:ff on the jury verdict.
I

AMERICAN SURETY ·COMpANY OF NEW YORK
By ALLAN S. REYNOLDS
Of Counsel.

1

I

Filed 7-20-62, Court of Law and Chancery.
1,

By H. L. STOVALL, D. C.
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L. R. BRAUN,
called as an adverse witness, having been first duly swom,
was examined and testifioo as follows:
pa.ge 5

~

DIRECT EXAMINATION (Adv.)

By Mr. Stant:
Q. vV'hat is your full name, please 7
A. L. R. Braun.
Q. 1\fr. Braun, you are claims manager for American
Surety Company of New YorkV
A. Yes.
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L. R. Braun.
Q. And your office is where Y
A. 521 Southern Building, Washington, D. ( L
Q. And Mr. Braun, did American Surety Company in fact
write the performance bond for A and P Construction Company!
A. Yes.
Q. And I ask you to look at-excuse rne, Alan.
(Document shown to opposing counsel for examination.)
Mr. Stant: You want to put your photostat in Y
Mr. Reynolds: No.
By Mr. Stant:
Q. Now, I ask you is this the performance bond Y
(Document shown to the witness for examination.)
A. Yes.
Q. And this is the bond that A and P purchased
from American Surety Company so that their subcontractors and material men can be paid at the completion of
this job, if they complied with the terms of the contract, is
that correct Y
A. That is correct.
page 6

~

The Court: Received and marked P-1.
Mr. Stant: P-1.
(Received and marked in evidence as Plaintiff's Exhibit
P-1.)
By Mr. Stant:
Q. Now, Mr. Braun, when did you first become personally
acquainted with the fact that A and P was having difficulty!
A. All of these dates aren't familiarThe Court: Yon may use any notes that you have of your
own to refresh your memory. That is perfectly all right.
(File folder handed to the witness by opposing· counsel.)

By Mr. Stant:
Q. I might add on the Fa.rmer 's Market job.

Anwrican Surety Co. of New York v. L. T. Zoby
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L. R. Bra1.11n.
A. The first letter we got from any creditor on that job was
received by me on April21, 1958.
Q. All right sir. Now, on April 21, 1958, was there a
Jette; from American Sheet Metal Corporation 7
page! 7 ~ A. ('Vitness examining file.)
I

J\fli: Reynolds: May I ask the reporter to read that last
ques~1on 1
(The reporter read the question.)
A.

~~American

Sheet Metal Y

1

By Mr. Stant:
Q. Yes, sir.
I
Th~

Court: Is that your answer Y Is thatMr. Reynolds : No.
Thb Court: He was asking youMr. Stant: Oh, excuse me, I am sorry, your Honor.
The Court: That's all right.

A. iNo, I don't have the letter here from American Sheet
Metal. I have reference to a letter of September 18.
I
I

By M:r. Stant:
Q. \September the 18th Y
A. 1958, from American Sheet Metal.
Q. Well, as early as May of 1958, you wrote American
Sheet Metal yourself from your company and advised them
that there was a dispute between A and P Construction Company and Farmer's Market regarding the various parts of
the contract, and you added, "We understand there are sufficient funds to pay all bills outstanding on this job.''
page 8 ~ So, you were corresponding on it, were you not Y
1

1

Mr. Reynolds: I object to the question, your Honor. It
sounds to me that Mr. Stant is testifying.
Mr. Stant: I am asking him didn't they write that to
Ameriean Sheet Metal Corporation.
Mr. Reynolds: I don't think what you wrote to American
Sheet Metal has anything to do with L. T. Zoby.
The Court: I have to assume Mr. Stant is going to tie in
the materiality.
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L. R. Braun.
~Ir.

Stant: Exactly, your IIonor.
The Court : If he doesn't the jury is instructed to disregard it.
By Mr. Stant:
Q. Mr. Braun, maybe I can help you. You say on April the
21st, 1958, you received a letter from a. creditor relative to
A and P Construction. Company, correct?
A. Yes, sir.
Q. Prior to that time had you or any member of American
Surety investigated A and P because of default on other
jobs ·y
A. No, sir.
Q. That was the first notice you had then?
A. Yes, sir.
page 9 ~ Q. All rig·ht, sir. At that time, in April, .Anwrican Sheet Metal told you that on February the 25th,
1958, they bad finished their last work on the job, didn't they~
A. I don't know.
Q. "\Veil, you have a file there, J\tfr. Braun, and they wrote
the letter to you, didn't they~
A. From An1erican Sheet Metal?
Q. Yes. They wrote you putting you on notice in April that
on February the 25th, 1958, that they had finished their work
on Far1ner 's J\tfarket and were looking to you for payment?
A. I don't have a copy of that letter.
Q. "\Veil, are you familiar with the suit of A1nerican Sheet
Metal ·Co~poration against A and P Construction Company
and An1encan Surety Cmnpany of New York Y
A. Yes, sir.
Q. And are you familiar with your answer in reference to
the allegation by American Sheet Metal Company that you
were put on notice?
A. No, I am not.
J\fr. Stant: If it pleases your Honor, may I have just a
tninute. I will get that and refresh his recollection.
The Court: You need some court papers?
page 10 ~ Mr. Stant: Yes, sir.
The Court : In this court 1
Mr. Stant: I will ask Mr. Moulton to get it for me, if you
don't mind.
1\fr. Reynolds: Your Honor. if he l1as copies of the pleadings that were filed by t1tis office we are not-Mr. Braun, I

• American Surety Co. of New York v. L. T. Zoby
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L. R. Brawn.
am s1;1re is not trying to avoid anything. We are not trying
to hide anything. But-this is another suit, that if you have
pleadings from our office in the matter we will admit them.
Md Stant: Your Honor, Mr. Braun evidently does not
reme~ber all these allegations and statements they made
and ] would like to get them over here and we will refresh
his recollection about it.
I

Q. INow, Mr. Braun-

A.[! found a copy of the letter dated September 18, 1958,
from jAmerican Sheet Metal. What happened on this file, if
I might try to explain it when American Sheet Metal-the
suit qn this contract, the correspondance and information relating· to their contract was s~parated from the entire file,
and ] think that is the explanation of why that is not in the
file. I
i

Th~ Court:

Well. Mr. Stant's question was, a.s I under\
stand it, as to whether or not certain facts, I think,
page i 11 ~ 'vere stated in those pleadings. And the court
papers have been sent for. You are entitled to
say ihy you can't answer it, of course.
j

By Mr. Stant:
Q. \lYir. Braun, when did you first talk to anyone in L. T.
Zobyl and Son concerning the fact that A and P Construction
Company had not paid L. T. Zoby?
A.IWhe~ I ~rst p~rso~ally talked to anyone with L. T.
Zoby; I believe It was In-In your former partner's office when
've had a conference regarding the Larrymore School job.
Q. \When was that, sir f
A. !You don't have the other file?
Mr~ Reynolds : I have this file. ·
Th~ Witness : Yes. On another bond. So, it's not in this

file. .

..

By Mr. Stant:
Q. Mr. Braun, you talked about both jobs on the same
day did you. not?
A. On the same day.
Q. So, you are saying even though you talked about them
on the same day, you don't have it in the file that concerns

8
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L. T. Zoby and A and P. You just have it in the file that con·cerns Larrymore Lawns?
A. Yes, sir.
page 12 ~ W. Well, would you look it up for me, sir?
(Witness referring to file.)
Mr. Reynolds: It might help speed the service if you
would tell him what day so he can look through that file approximately at that date.
Mr. Stant: Your Honor, I am going to apologize if I am
not as well prepared as I should be, but I have been in bed
· four days and I don't feel too good right now.
The Court: Take your time, gentlemen.
The Witness: Now, what was the question again Y
Mr. Stant: Read the question.
(The reporter read the question.)
By Mr. Stant:
Q. When did you personally-you used that word ''first-"
talked to anyone from L. T. Zoby's concerning the fact that
A and P was not paying them?
A. That was about August the 13th.
Q. August of '58 f
A. No, '59.
Q. August of '59. That is the first time you yourself talked
to them.?
A. Yes, sir.
Q. Well, :1\fr. Braun, I asked you to look at this
page 13 r letter dated the 25th-a copy of it-dated the 25th
of November of '58, and ask you if you received
that letter f
(Document shown to the witness.)
A. Yes, sir.
Mr. Stant: You did receive it.
The Court: Marked P -2.
You have no objection Y
Mr. Reynolds: I have no objection. We have the original
of the letter.

American Surety Co. of New York v. L. T. Zoby
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L. R. BrOJU.n.
The Court: Of the same one Y
Mr, Stant: Yes, sir, it's just a conformed copy.
(Received and marked in evidence as Plaintiff's Exhibit
P-2.)
I

i

By

Mr. Stant:

Q. jWould you read this, please, Mr. Braun?
A. You want all the addressees¥
Q. :Just the letter.
A. IThe body 1
Q. iY es, sir.
1

The Court: Read the addressee but you don't have to read
all the addresses, just the title.
I

A. fit is a letter that was sent by L. T. Zoby & Sons on
November the 25th, 1958, to Dr. Dudley .Cooper, A and P
Construction Company and American Surety Compage: 14 ~ pany of New York, Stant and Mirman, in regard
1
to mechanical work performed to the Farmer's
Market, balance due $14,979.37.
(Reading) ''Gentlemen: This letter will act as official
notice tha.t if satisfactory payment is not received in full
promptly for the work which was performed by A and P
Construction Company in the amount of $14,979.37, it will
be necessary for us to enter suit against Dr. Dudley Cooper
as tlie o'vner and A and P Construction Company as prime
cont~actor and American Surety Company of New York as
surety.
"We would appreciate acknowledgment of this letter by returnimail.
1

''Very truly yours,
''L. T. Zoby & Sons.''
The Court : Do you want to offer that Y
Mr. Stant: No, your Honor.

Q.. Do you have any men in the field who entered into and
began to go into the matter of A and P 's inability to pay their
bills?
A. No, other than myself on these two particular jobs Y

10

Supreme Cou:rtt of Appeals of Virginia

L. R. Brawn.
Q. Well, when is the first time you went into the question,
you yourself were notified by Zoby, or whether notified by
Zoby or anybody else on the job lmown as Farmer's Market.
When did you first begin an investigation Y
page 15 } A. When 7
Q. Yes, sir.
A. It was November-wait a minute.
(Witness referring to file.)
A. (Continuing) Noven1ber 13, I believe; November 13,
1958.
Q. You finally moved in on November 14?
A. 13th.
Q. November 13th of 1958f
A. Well, we didn't move in.
Q. What did you do, Mr. Braun Y
A. On that date, after receiving notice from various creditors, I finally went to the A and P Construction Company on
several occasions and inquired as to why we had gotten the
notice. In other words, we received the notice from creditors
on jobs on which we write a bond when the paytnent isn't received when he feels he should receive it. On this particular
case I went there on what I thought was another routine visit
as I had made to A and P Construction Company in the past.
On those occasions they told me to forget about it, disregard
it; they were having a little trouble getting money. They
'vould be able to take care of what they owed and not to worry
about it. We usually do that when we don't have anything
definitely to the contrary that we feel we should
page 16 ~ act on.
On this particular case, on November 13, 1958,
they both, Mr. Almond and Mr. Price, the principals of this
organization, were in the office. They told n1e that they wet·en 't
able to make it, that they needed assistance on this job.
Q. When was that 7
A. November the 13th, 1958.
Q. All right. Well, I want to show youThe Court: Let's keep those papers separate from your
file so they won't ~ret all mixed up.
Mr. Stant: I will, your Honor.
Tlte Court: 'Vhat are those other papers tlwre. Are they
with the file, too?

A1nerican Surety Co. of New York v. L. T. Zoby
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L. B. Brawn.
1\{r. Stant:
The Court:
~ir. Stant:
Tqe Court :

I will put them up.here, Judge, out of the way.
IIow about that folder?
That is the pleadings.
Just keep them separated.

(Docunwnts shown to opposing counsel for examination.)
I

i

The Court:
~It. Stant:
TJie Court:
1\ft. Stant:

1\fr. Reynolds is ready, I think, Mr. Stant.
Pardon 1
1\llr. Reynolds is ready.
Oh.

i
pag~ 17 ~

Q. I ask you to look at these letters and tell
me whether or not your office received those and
you iwere aware of then1, or American Surety Company was
awai·e of them.
I
i

(Docun1cnts sl1own to the witness.)
A~ I would say that the An1erican Surety Company was
aware of t11em,
Q~ And American Surety Company is your company and
you [are clain1s ntanager of that office, are you notY
AJ. Yes, sir.
·
Ql And where there arc big losses facing An1erican Surety
Conl.pany it is not unusual for the claims manager to know
abottt these potential losses, is it!
.AL Generally speaking, yes.
Q. Yon did know about it. ''Tell, do you say that you never
kne-\v nnything about these letters, 1\~Ir. Braun 1
.A.!. About this particular letter, yes.
Q. You knew about it, didn't you 1
.N. No.
Q. Oh, who received it then, Mr. Braun 1
A. J\.fr. Boyer, the branch manager.
Q. He is the branc11 manager; and he is an agent for
An1el'ir·an Surety just like you are, isn't heY
A. 'Yes.

1\fr. Stant: Your lion or, I would like these two letters
to be subject to being photostated.
page 18 ~ The Court : They are in this other file. I think
you will have to take that up with the Clerk of
the. Circuit Court. You can read them in the record if you

12
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L. R. Brattn.
want to. 1Yiaybe that is the· easiest wa.y to do it, Mr. Stant.
1\{r. Stant: If I can have one minutet
The Court: All right.
Mr. Stant: If I can just read these two into the record.
The Court: All rig-ht.
Mr. Stant: (Reading) ''American Surety Company of
New York, File 21, Southern Building, 1425 H Street Northashington, D. C., Re: Contract Farmer's Market,
west,
Norfolk, Virginia., attention: ,Y. A. Boyer, Manager, Washing-ton Branch Office:

"r

''Gentlemen, we have been infor1ned that the American
Surety ·Company of New York has the payment bond for A
and P Construction Company located at 419 West 22nd
Street, Norfolk, Virginia, on above-captioned job. The purpose of this letter is to advise you there is still re1naining an
outstanding balance of $2,608.77 due and payable by the
nmned general contractor to Anwrican Sheet Metal Corporation of this C'ity.
paJe 19 ~ ''Please accept this as our claim should payment not be forthcOining in the customary nmnner.
"Very truly yours,
'' Atnerican Slwet l\feh1l Corporation, by F. E. Powell,
President.''
That was n1ailed 1\iay 16, 1958, and the registered letter
of May 16, 1958, with a certified n1ail Number 229020, return receipt requested, is attached to the letter.
The second letter, May 22, 1958, is addressed to the same,
American Sheet Metal. It is by An1erican Surety Cmnpany,
and it comes to American Sheet ~Ietnl Company. Now, this is
on the 22nd-this is May 16th, and this is ~lay 22nd.
Mr. Reynolds: What year1
Mr. Stant: Of 1958.
J\IIr. Reynolds: I just want the record to be straig-ht.
Mr. Stant: (Reading) "Your letter of May 16tll, addressed to Mr. Boyer, n1anager of the "rashington Branch,
has been referred to me for attention.
"We are presently in the process of obtaining information in reg·ard to this matter and have initially determined
that there is a slig·ht dispute between A and P
page 20 ~ Oo~struction Company and Farn1er's Market re-
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L. R. BraJUifb.

garding the various partso of this contract. vV e
also :understand that there are suffi.cient funds to pay all
bills outstanding on this job still being retained by the
owner. For this reason we believe your balance due of $2,608.71 can easily be taken care of by the A and P Construction Company when the dispute is resolved.
''If we can be of any further assistance to you, please advise.[
''Very truly yours.
''U. R. Braun.''
1

I

Q.j Now, although you say you did not see this letter, :hfr.
Bra~n, you did answer six days later, or four days later,
didnrt you?
A.j It went out over my name, yes, sir.
Q.i 'Veil, lVIr. Braun, do you let people in your office send
lettel.·s
out over your name that you don't know anything
I
about?
A.! Quite often; quite often, yes, sir.
Q.! And you realize that when tl1ey go out over your name
that you are the man that is running the office and are entitled
to kit ow about it, are you not 1
AJ Yes, sir.
Q.l All right, sir. Now, lVIr. Braun1

pagl 21

~

The Court: You can give me that, Mr. Stant, I
will see that it is returned to the Clerk.
1\fr. Stant: I thought I would get riel of it now. Thank
you.,
I

Q. Now, 1\Ir. Braun, you were then at least aware in May,
or you have stated in April, that A and P was having some
difficulty paying their subcontractors 1
.A. Yes, sir.
Q~ All right, sir. 'Vhen did you make any effort to conserve
nny 111011ey or do anything so that the subcontractors would
be paid?
A. 'Veil, I have a memorandum dated 4/23/58 in the file.
Q. 4/23/58, which was in April of 1958. You were working
at that time on the question of A and P's insolvency or inability to pay?
A. No.
Q. ·Correct?

A. No.
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L. R. Brattn.
Q. "'\Vhat were you doingf
A. "'\Ve were inquiring as to the reason for this particular
letter.
Q. Allrig·ht, sir. Now, I ask you on your surety contracts,
how long had you been going on A and P 's, on their surety
contracts, Mr. Braun f
page 22 ~ A. I believe tl1is bond on the A and P Construction Company for Farmer's Market, was written
effective on 7j19 j57, and the one that we wrote on the Princess
Anne County School Board, and Larrymore School job dated
2/14/57, were the only ones that we wrote.
Q. Do you know that for a. fact f
A. Not for a fact, but I know a little-! have a little background on these two bonds, which were the only ones, one or
two of a few bonds that were written by a new agent that we
had appointed here whoQ. All right, sir.
A. -left this territorv.
Q. I ask yon on these bonds when you write the pel'forn1ance
bond and a certah1 sun1 of 1noney is put in there as the amount
of 1noney that is due under the contract, if the contract runs
son1e several tl1ousand dollars more or several thousand dollars less hy reason of change orders, how is that taken care
of in the final-at the con1pletion of the job?
A. You mean if the contract runs several thousand dollars
tnore or less?
Q. l\:fore or less. flow is it taken care of by the 1Jonding
company so that that contractor or the bonding· cmnpauy will
not be injured?
A. (Pause)
page 23

~

J\.Ir. Reynolds: Yon are talking abm.it premhun
now?
Mr. Stant : Yes.

A. I am really not qualified to answer tl1at question since
primary function with the c•on1pany is in rega1·d to claim,
not underwriting.

n1y

By ~fr. Stant:
·Q. ~fr. Braun, do you mean you can't tell his Honor-how
long have you been in the business f
A. A little over ten years.
Q. And you don't k'now what lmppens if a bond-if the
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L. R. Bra'Uin.
amount of money is more or less, are you telling us that as
to th~ premiums·¥ The truth of the matter is the premium is
adjusted at the end, is it not Y
A. i!Well, I believe that is true, but as to how it is adjusted,
I do not.
Q. I don't ask you how it is adjusted, but it is true, Mr.
Brau*, that the premium is adjusted, isn't itT
·
A. !(Pause).
Q. [n the trade T
A. iOn an insurance policy I would answer cartegorically yes,
but OTt a bond, on a surety bond, I don't know.
Q. You have had no dealings with those at all T
A. :On bonds T
Q. Yes.
page 24 ~ A. No.
l,
Q. So, you are in no position then to dispute Mr.
Pri~ or anyone else who might testify how it is handled by
Ametican Surety Company, are you?
A.!No.
Q. :Now, Mr. Braun, do you remember when you paid Mr.
Zoby: the $9,000.00 for Larrymore Lawns Y
A. September 24, 1959.
Q. That was September 24 of 19591,.,
A. The date of the settlement draft.
Q. On that date do you remember telling him that the
moneys for the job 'vould be forthcoming¥
A. I No, sir.
Q.iDo you deny that you told him that?
A. I deny I told him that, yes, sir.
Q. 'Well, what did you tell him, 1V[r. Braun¥
A. If I can find this memorandum here. Mr. 1\Iirma.n actually w~s present at that conference along with Mr. Zoby and
1\{r. ~yan and myself.
Q. v.,rell, do you remember, Mr. Braun, whether or not you
discussed settlement of the A and P claim?
A. No, it was not attempted to be discussed. Mr. Bry01n
and I, before we went to the meeting, agreed that we wouldn't
discuss it.
Q. Vvould or would not Y
page 25 ~ A. "\Vouldn 't because we were discus sin one job
at a time.
Q. I see. And t11at is your answer as to what occurred on
that day?
A. Yes, sir. The only discussion that I had-well, I can't
i

1
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L. R. Brawn.
answer for Mr. Ryan-as far as I am concerned the only discussion we had was that we required, before we could discuss
anything regarding the A and P claim, bills substantiating
the claim from Zoby, and that was the only item we had discussed regarding the A and P claim.
Q. All right, sir. Mr. Braun, in the usual course of your
business when these surety bonds are written there are change
orders on jobs, are there not Y
A. Yes, sir.
Q. And the e1wge orders sometimes dramatically affect the
amount of moneys involved in the surety bonds, do they not Y
A. Yes, I would imagine it would be.
Q. And you do agree that the surety bonds covers work
which is done in the ordinary course of the building including
the change orders, isn't that correct Y
A. According to the terms of the contract and bond, I would
imagine.
I

Mr. Stant: I haven't any other questions, your Honor.
1\Ir. Reynolds: Do yon have any questions at
page 26 ~ this time?
~{r. Reynolds: I only want to ask just one question at this time in regard to the letter that was introduced.
The Court: Here it is.
DIRECT EXAMINATION.
By Mr. Reynolds:
Q. The letter from American Sheet Metal inquired about
their bill, did it not?
A. Yes, sir.
Q. And a.t that time you told them that your information
was that A and P was going to pay it out of their own funds!
A. Yes.
Q. And there is nothing contrary in that letter as to what
yon have stated was going on at that time, is there Y
A. No.

page 27
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GEORGE W. PRICE,
called as a witness on behalf of the plaintiff, having been first
duly sworn, was examined and testified as follows :
DIRECT EXAMINATION.
I

i

By Mr. Stant:
Q. !What is your full name, please?
A. I George Vv. Price.
Q. ·1\tlr. Prince, what is your occupation today?
A. Chief engineer of the Golden Triangle.
Q. How long have you been so employed?
A. Since the third of January of this year.
And prior to that time, what were you doing?
A.~ I was in construction work.
Q.: All right, sir. Did you work on the Golden Triangle in
construction?
A.l I was the owner's representative there for two years.
I
Q. And you, as such, supervised its construcpag~ 28 ~ tion?
i
A. Well, primarily as inspector to see to it that
the job was paid for.
Q~ All right. Mr. Price, what was your position with the A
and P Construction Company, Incorporated?
A. I was a partner in the firm.
Q! It was a corporation, was it not, you were half-owner
of tl1e stock?
A!. Yes, I was half-owner.
Ql All right, sir. And I ask you to look at-maybe it was
a cqmpany at that time-I ask you to look at this bond.

Q.l

1

j

(pocument handed to the witness for examination.)

A.

That is right.
Q. And I ask you is this a bond you entered into with
A~erican Surety Company?
A. To the best of my knowledge, it is; yes.
Q. Now, 1\fr. Price, I ask you this: You did enter into a
contract with American Surety?
A. That is correct.
Q. And would you state to the jury for what purpose is this
performance bond entered into?
A. A performance bond is primarily an insurance contract
to see to it that the contract is fullfilled.
page 29 ~ Q. All right, sir. Now, can you tell us from
whom you purchased this surety bond, what
ag·ency?
I

I
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George W. Price.
A. The man we got it from was a man named Walter Boyer.
I think he has an office now on Sewells Point Road.
Q. All right, sir. And l\tir. Price, how long were you in the
construction business; how many years?
A. As A a.nd P Construction, seven years.
Q. And during that period of time did you execute a great
many of these surety boundsf
·
A. Oh, yes, practically every job had a bond on it.
Q. All right, sir. And how many jobs would you figure you
did in that length of time?
A. OhQ. Roughly?
A. Roughly¥
Q. Yes, sir.
A. I would say somewhere around ninety or a hundred jobs
in seven years.
Q. You did the Equitable Building out here on Boush
Street?
A. That is correct.
Q. And other jobs of that type?
A. Right.
Q. Now, I ask you what occurs when there are
page 30 ~ a large change order or small change orders in
these bonds. How is the premium adjusted for the
surety company at the end?
A. At the end of the job, after you make final settlement
with the owners, the bonding agent finds out from us what
was the final price on the job and l1e adjusts the premuim up
or down as the case may be.
Q. Was that the understanding- you had with Mr. Boyer on
American Suretv?
A. This was automatically understood with him and every
other bond made.
Q. Now, Mr. Price, I show you the status of the Farmer's
Market account 'vith L. T. Zoby, and I ask you to look at it,
and subject to a credit of twenty-one hundred dollars on that
fourteen thousand, nine hundred and something dollars, was
that the amount of money that A and P Construction Company
o'ved L. T. Zoby for Farmer's Market?
A. To the best of my knowledge, yes, sir.
Q. Now, Mr. Price, would you state whether or not all of
the items set forth here were the result of work done directly
under this contract or not under the contract between you and
L. T. Zoby and Farmer's Market?
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George W. Price.
A. ·It \Vas done directly under his contract with us, yes.
1\JI~.

Stant: All right, sir. Your llonor, I have said-and
I didn't remember whel) I made my opening statepage/31 ~ n~nt-there is a $2,100.00 credit on this $14,9t9.37Tqe Court: All right, sir.
i

1

Q./Now, Mr. PriceTlic Court: Plaintiff's Exhibit Number 3.
I

I

(Received and marked in evidence as Plaintiff's Exhibit
Nmnber 3.)
By l{r. Stant:
Q.i (Continuing) During the period of time that you were
on the job for A and P, was there difficulty in paying L. T.
Zoby and Sons 1 Did you all have difficulty paying him for
the work done in Farmer's Market¥
A. vVe had difficulty in paying. As a matter of fact, we
never did get him paid.
QJ All right, sir. And do you know whether or not in the
sununer of 1958, in the summer of that year, he had refused
to d6 some finishing work out there, work that was needed
to b~ done because of the fact that he was not receiving his
mon!ey¥
Al Yes, and you are talking about the summer of '58 now?
Q~ Yes.
A~ Yes, I have personal knowledge of that because I tried
to get him to come out there to do some work and
page 32 }- he complained of not having been paid and, consequently, I don't think he did.
·
Q. All right.

(Documents shown to opposing counsel for examination.)
By Mr. Stant:
Q. Mr. Price, I hand you a letter dated May 2, 1958, and
ask you if you wrote that letter to Mr. Zoby.
·
C~ocument

shown to the witness.)

A. Yes, I wrote it.
Q.
ould you read it, please?

''r

I

I
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George W. Price.
Mr. Reynolds: Your 1-Ionor, I object. I don't think it has
any relevancy to this case at all and just serves to confuse
the jury.
The Court: Let me see_it.
(Document handed to the court.)

vVell, I don't see the relevancy on the face of it, butMr. Stant: Your Honor, this is to show that-well, I don't
want to argue it. Can we come up here Y
(A side-bar conference was held out of the hearing of tbe

jury.)
The Court:
page 33

I will allo\v it and note your exception.

~

By 1\tfr. Stant:
Q. 'Vould you read it to the jury, please, sir t
A. (Reading) "L. T. Zoby and Sons, dated May 2, 1958:
Enclosed, please find our check in the amount of $48.01 whieh
covers your corrected invoice, Number 205. This cl1arge was
against Stall Number 424.
''Trusting this meets with your approval, we retnain.
"A P & Construction Con1pany,
''George W. Price.''
By Mr. Stant:
·Q. Now, 1\!r. Price, would you look at thisThe Court : 1\{arked as P -4.
(Received and marked in evidence as Plaintiff's Exhibit
Number4.)
By Mr. Stant:
Q. (Continuing)-letter; and did you send that to Mr.
Zoby?
(Document handed to the witness.)
A. Yes, I did.
Q. And would you read that, please, sir, to the jury?
A. (Reading) "Gentlemen, as we have previously advised,
we are suing- Farmer's 1\{arket for final payment. However,
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George W. Price.

we have been advised, among other things, that the
following items of work are unfinished: 1. Two
space heaters not working properly, sub-item one,
in p,roduce stall at the gTocery; sub-item two, north wall of
lineh shop. Ite1n Number 10. Install collars around unit heatei' e~haust wltere they go through the roof. Please investigate
andj advise this office.''
Qr All right, Mr. Price-

page 34

~

1

Mr. Reynolds: Excuse n1e, ~Ir. Stant.
'Tihe court understands that our objection applies to both
of those letters.
'!1he Court: I understand, on the grounds of materiality.
llfr. Reynolds: All right.
The Court: Yon want to put this one in evidence~
Mr. Stant: Yes, please, your Honor.
~he Court : P -5.
I

(Received and nu1rked in evidence ns Plaintiff's Exhibit
Nutnber 5.)
I

By 1\fr. Stant:
Q. Now, 1\fr. Price, when you say "among other things,"
these things were still to be done by ~I 1'. Zoby in May. 'Vere
the~·e other things and one large job in particular that had
no~ been done that was giving constant trouble~
A. If you can tell 1ne what you mean, maybe I can help,
but this was all five years ag·o now.
page 35 ~ Q. 'Vere the water mains ever completed, the
drainage nu1ins, by 1\Ir. Zohy, prior to the time
yon got out of there, and if yon don't knowA. I thinl\ that the trouble witl1 the plumbing was the fact
tlu~t 1\fl'. Zohy had put in som.e drains in accordance with our
instructions which we in turn received fron1 the owners, and
the truth of the n1atte1· was thev had just extended the lines
too far for them to serve prope;·ly, au'd that at tl~e time was
a bone of contention.
Q. All right, sir. Do you know whetl1er or not in Septemher-in .A.ugust and Septemb<n·, 1\Ir. Zohy went hack out there
and did a considerable cunonnt of work and labor attemtpvng to get. these lines in shape 1
1

~Ir. R.eynolds: I have to object to the leading questions
now. This is his witness.
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Geo1·ge W. Price.
The Court: I sustain the objection.
~fr. Reynolds: And lte can't put words in his mouth.
1\Ir. Stant: All right, sir.

Q. Could you tell us whether or not you know in Aug-ust
or September if M:r. Zoby did son1e work. If you don't, so
state.
A. I don't honestly ren1entber. I don't honestly 1·emember.
·
Q. All right, sir.
·
page 36 r A. That particular thing.
1\fr. Stant: I haven't any otll(\r questions.
CROSS EXAl\fiNATION.
By 1\{r. Reynolds:
Q. 1\fr. Price, isu 't it correct that when your creditors on
this Farmer's l\1arket jol> first began to 'vrite in to An1erican
Surety Co1npauy and l\1' r. Braun cmne to your office asking
about why the creditors were not pairl, that in the beginning
you assured hiin that everything· was all right and that the
bills would be taken care of?
A. That is correct.
Q. And wasn't it at the ti1ne of a conference that you had
with him on Noven1ber 13, 1958, that you presented to him
this handwritten liRt of your creditors and nt that thne for
the first tiine told hint you were in trouble and request(ld the
Surety Company to pay off on the joh?
A. If I can see the list I can(List shown to the witness for exmnination.)

A. (Continuing) Tha.t is right. That is the list I g·ave
ihem.
Q. And that was on Noven1her 13, 1958?
A. As near as I ren1en1ber it was approximately
page 37 ~ at that titne.
Q. All right. Now, in the construction husiness
you as general eon tractor don't get paid by the owner in
advanee, do you?
A. No.
Q. And so in turn you don't par a subcontraetor such as
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George W. Price.
Mr. Zoby was on this Far1ner 's Market job in advance, do
you?,
A.iNo.
Q. And you don't expect to bill the owner for work which
you do until the work is done, do you T
A.l (Pause) "\Veil that's-if I may I would like to elaborate on the answer a little bit. We bill them when the
world is substantially done. Now, in this particular instance
they I kept calling us back saying this was wrong and that
was }vrong and the other things were wrong, some of which
were: fanciful ideas and son1e of which were not.
Q.! All right.
A., Now, the work-when the building is substantially
1

don~

Q.i

All rig·ht. And what remains is to correct any defects
that Somebody may contend is in the work, isn't that correct'
A. Somebody may contend is in the work is correct.
Q. ~l1:ight. S.o that when Mr. Zo?y sub~!tted
pag~ 38 ~ these Invoices which are shown on t1ns exhibit on
:
the dates that are listed, t11e work had been substantially completed as you have just described, isn't that
correct?
. A.l That is true, yes.
1

1

J

I
I

The Court: Is this the same as P-3, or have you got some
othet list Y
Mi-. Reynolds: It is the same.
The Court: All right.
:1\fr. R.eynolds: You have it as Plaintiff's Exhibit Number
3.
The Court: That is right. That is all right if that is the
same thing. I just thought the record would be more complete.

By Mr. Reynolds:
Q. Now, isn't it true, 1\fr. Price, that except for these
corrections that you have n1entioned the work of L. T. Zoby
on this Farmer's Market job was completed prior to February
26, 1958?

A. (Pause).
Q. Including· all of these items that are in P-3?
A. His work was substantially cmnpleted in approximately
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George W. Price.

J anua.ry first of 1958, but he still had work to do out there.
I saw his men working out there myself several times.
page 39

~

By Mr. Reynolds:
Q. I show you here an invoice, Number 270, from
L. T. Zoby and Company, and ask you if that wasn't submitted to you by L. T. Zoby in connection with this Farmer's
Market job?
(Document shown to the witness.)
A. To the best of my knowledge it was, yes.
Q. All right. And it is addressed to A and P. Would you
tell the jury what it says, what it is in reference to and read
that to them 1
A. It is a statement frorn L. T. Zoby and Sons dated February 26, 1958, to A and P Construction Company, reference
Farn1er 's Market, final billing, one hundred per cent complete, amount due, and there are two figures. One is $15,402.31, and that has been crossed out and $14,979.37 written
in its place.
Q. All right. Did you scratch that out and write that other
figure in f
A. No, that is not my handwriting.
Q. Now, final billing, doesn't tl1at mean to you that that is
the last1
1\fr. Stant: If it pleases your Honor, I object to what it
means to 1\tir. Price. It is what it means to the owner, not
to 1\:fr. Price.
Mr. Reynolds: It was a bill submitted to him,
page 40 ~ your Honor. I think he is in the construction business &nd he certanily ought to give his interpretation of what it meant to him.
The Court: "V-.7ell, I think the only one tl1at could tell you
that would be the one that submitted the bill.
Mr. Stant: Right.
l\fr. Reynolds: All right.
The Court: I sustain the objection.
1\fr. Reynolds: "V-.7 e note our exception.
The Court: Exception noted.
By Mr. Reynolds:
Q. Now·, if you would look at Plaintiff's Exhibit Number
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George W. Price.
3, and this invoice of February 26th; isn't it the fact that
this invoice is for that workf
I

(Dbcument
shown to the witness.)
I
I

The Court: Is this the same invoice you have just referred fo in the question asked?
1\f~. Reynolds: Excuse me, let me introduce that into
evidence.
The Court: Mr. Stant?
}1~. Reynolds: He has seen it.
The Court: You referred to one other payment which you
did not introduce. I did not know whether you cared to or
:
not. It was a yellow sheet of paper with some
pag~ 41 ~ notations on it made by Mr. Price.
Mr. Stant: If it pleases your Honor, I don't
undqrstand this, what this may mean.
T~e Court: As I understand it the pencil notations on here,
this lwas explained to have been Mr. Price's work. I think
you ought to ask him.
~fr. Reynolds: I don't mind that.
i

Q.l Let me ask you, Mr. Price!

The Court: Refer to it as Defendant's Exhibit Number
1 fo~ identification.
MJr. Reynolds : All right.
I

Ql

Referring to Defendant's Exhibit Number 1, did you
not ~.ssign a job number to every job that you did?
A. That is correct.
Q~ And wasn't the job number for the Farmer's Market job
this! number which is shown here in red pencil f
(Shown to the witness.)
A. I think it was 57-5.
Q. All right. And what is the purpose of this notation on
this bill f
A. That was put on the incoming mail so it could be identified to be put in the file so we would know which job to file
it under.
Q. All right. So the figures 57-5 refers simply to identify-

Sup~eme
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George W. Price.
ing it with this job Y
A. That is right.
Q. This writing over here on the left, can you
identify that! (Indicating)
A. No, I don't even recognize that handwriting.
Q. All right.
A. This over here is my partner's, Vic Almond, because I
recognize his handwriting there; but I don't know who wrote
that.

page 42

~

Q. All right. And the notation back-can you tell us what
that is?
A. This is the date stamp showing it was received in our
offi.ce on February 27, 1958.
Mr. Reynolds: All right. I ask that that be deleted.
The Court: I don't think it is material anyway.
Mr. Reynolds: No, but this can be deleted.
The Court: I will take that off. It is received and amrked
now and becomes Defendant's Exhibit Number 1.
(Received and n1arked in evidence as Defendant's Exhibit
Number 1.)
By Mr. R-eynolds:
Q. My last question was, does it not show that this invoice
covers the work that is shown on Plaintiff's Expage 43 ~ hibit Number 31
(Shown to the witness for examination.)
A. That is correct, it does.
Q. All right. Now, your company received a copy of this
notice, Plaintiff's Exhibit Number 2, dated November 25,
1958, did it not?
A. Yes, we got a copy of it.
Q. And you did not receive any other notice from L. T.
Zoby regarding his account, did you?
A. Oh, yes, we received notices from him on that and other
jobs.
Q. No, I am talking about Farmer's Market notice addressed to you making formal demand on you by registered
mail. There was nothing other than that, was there?
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George lV. Price.
A.; I don't l10nestly rcmmnber. Now, this I can't ren1ember
every letter that we got :five years ago.
Q.: But you don't have any other letter here todayf
A.! No, I have no direct knowledge of any others.
!

l\.f~·.

Reynolds : All right, sir.
Tlie Court : Anything further?
I

I

REDIRECT

EXA~IINATION.

I

Bv afr. Stant:

··
Q. J\.Ir. Price, was there or was there not a conpage 44 ~ tinning controversy concerning· Mr. Zoby's work
:
with Mr. Cooper. Did he not complain as to certain. things not being right from the first of 1958 on up until
the time of settlement?
A~ That is correct.
QJ And is it not true tl1at you negotiated your settlement.
Caul you tell us when you negotiated your settlement with
l\Ir. Cooper?
A. It was in the late summer of 1958, the exact date, I don't
remember.
Ql All right, sir. And in the late summer of 1958, when you
wer~ settling with Mr. Cooper, wasn't the question still as
to ~hether or not Zoby would go back and finish some of the
·wor~{ that had to be done. Wasn't there an argument about
tha.t?
Al As I recall, that final settlen1ent still had strings attacHed to it, that he w·anted this done and that done and the
other thing done.
Q~ All right, sir.
A:. This was standard procedure.
Q'. And do you know whether or not-is it or is it not true
that 1\fr. Zoby insisted on being paid some money at that :final
settlement?
1\f r. Reynolds: Your I-I on or, I have to object to leading
tl1c witness.

pag·e 45

r By Mr. Stant:

Q. 'Vbat, if anything·, was paid. How much
nlOn(lY was paid to Zoby or how n1uch did l1e get, if you renlcnlhcr, at tl1at final settlement in late summer conditioned
upon his doing ('ertain things V
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George W. Price.
A. I don't remember the exact amount but as I recall 'he
did g-et a check at the time of settlement, and I do remember
that it was not for the whole thing that 'vas owed to him.
Q. All right, sir. After that final settlement between yourself and Dr. Cooper did you have any more interest in the
matter yourself'
A. Yes, I had an interest in it. We were going broke at
the time and we didn't 'have enough money to pay the people
we owed. "\Ve were trying- to do enough work to g·et thmn paid
and we couldn't do it.
Q. I didn't mean that. I n1ean after Dr. Cooper and yon
had arrived at what he was going to pay you, did you have
any more work to do. vV ere you going to continue to do
anything else out at the Farmer's l\1:arket, or do you remmnber~

A. Yes, at the time of final settle~ent Dr. Cooper wanted
this, that a.nd the other thing attended to and we agreed to
do it. We went out there and I personally rcmeinber going
out there after that and working on the walls whicl1 he sai<l
did not suit him.
page 46 ~ Q. 'Vas it a substantial an1ount of work to be
done on the 'vall Y
A. Not a substantial amount, no, sir.

Mr. Stant: No other questions, your Honor.
RECROSS EXAMINATION.
By Mr. Reynolds:
Q. Mr. Price, what was the original setup for the installation of the Farmer's Market, or let me ask you this way-was
there a substantial change made as the construction went on
as to what was to be done out there f
A. Oh, yes, indeed.
Q. Tell us what the change was.
A. Well, basically in a project of tha.t kind very few, if
any, of tl1e tenants that are going in the building have signed
leases at the time the construction starts, so consequently, you
begin building a building and as time goes on two things will
happen; more tenants are getting ready to go in as the building is getting closer to completion. As you get down toward
the finishing operations it becmues necessary to change or
alter anything or everything in the building· so that these tenants can be fitted into it.
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Dudley Cooper.
~Ir.

In

Zoby's case it would be a matter-we would have a
ntan who had to have a sink in his stall, maybe at
page , 47 ~ any point in the building, and in order for him
to have the sink it was necessary for Zoby to run
a drain line before the floor was in and hot and cold water, as
the cttsc may be, fro1n some other point. It was necessary for
the electrician to run lines to meet whatever electricial load
this ~tall might have to have ...A.s a matter of fact, I believe
therq was a substantial alteration to the floor plan; that is, the
1nainj plan of the building in the back part of it. So that a project of that particular kind is a nightmare of trying to finish
on a certain date and finish the building on a certain date and
fitting in all the things into the stalls and all the features that
the V:arious tenants want.
1

I

I

•

I

page! 48

•

•

•

•

~

DUDLEY COOPER,
called a.s a witness on behalf of the plaintiff, having been first duly sworn, was exmniued and testified as follows!:
· I

I

I

DIRECT EXAl\:IINATION.

i

i
I

By

~ir.

Stant:

Q.[ "''That is your full name, please, sir?
A.: Dudley Cooper.
Q.l ~Ir. Cooper, you are one of the owners

of Farmer's
l\iarket, Incorporated, are you not?
A~ 'Vell, I represent my two sons who are principal owners.
I mn their attorney in fact.
QJ All right, sir. And it was under your direction that this
Fadner 's ~Ia.rket was built, in that correct Y
A. Largely mine and a man named Mr. Sobel. We are the
principal owners.
Q. All right. Now, ]\lfr. Cooper, during the summer of 1958
what, if any, work remained to be done by the subcontractor,
1\fr. Zohy, at your building?
A. Well, we have a list here dated February the third, 1958.
There were thirty-four items, not all plumbing, but one in
particular was two space heaters, Item Number one on this
list, which was signed by Charles Nusbaum, who acted as our
field person, and Bernard Spigel, architect for the
page 49 ~ building, and Leon Sobel, my associate, and also
signed. by Almond and Price, both of the general
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Dudley Cooper.
contractors, and somebody in Willis. I don't know who that
is. But there were two space heaters that gave us lots of
trouble. There were about ten in the building. They are these
large gas heaters. That was in February, 1958. This punch
list was agreed on, and on May the 15th, we rented the premises as a whole to King's Department Store and they assumed all of the conditions as they were. They didn't have
occasion to use those space l1eaters until it got cooler in the
fall, but a.t that time they gave some trouble.
Q. All right, sir. Do you know if Zoby worked on those
heaters during the spring and summer of that year!
.A. Oh, he was called. He was aware of this through the
general contractor.
Q. .All right. Now, Mr. Cooper, during the sununer of 1958,
what troubles did you have that Zoby constantly had been out
'vorking on to complete his contract?
A. One of the big plumbing problems was the drainage
there. We could never get sufficient drainage of the sewerage,
and rain to be carried off. As ~ said, on May the 15th, 1958,
we turned over the building as it was to King's. As late as
November, 1951, we had to tear up-King's had to tear up, ol1,
tremendous sections of flooring to remedy the drainage in
that portion of the building.
page 50

~

Mr. Reynolds: Your Honor, I object to that
and move that the answer be stricken. I don't see
what relevancy I{ing's operation has to do with the American
Surety Company.
The Court: I sustain the objection. The jury will disregard that portiqn that is objected to.

By Mr. Stant:
·Q. 1\{r. Cooper: I just want to know what Zohy did during
the summer months, what work did he do; what did he have to
take care of?
1\fr. Reynolds: I object to that, your I-Ionor, if he was
"rorkin_g- in the summer of '58 for King's.
1\fr. Stant: No, not for King's, to complete his contract
with Mr. Cooper in the summer of '58. Even though King's
h~d moved in the drainage was poor.
·
The Court: It should be limited, however, to this matter
we are trying, not to any other contractor or anybody else.
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Dudley Cooper.

By :rvir. Stant:
Q. :Mr. Cooper, is it not correct that in the summer of '58
the drainage had to be redone Y
A. Yes, sir.
Q. And did or did not a large portion of the concrete flooring have to be torn up by Mr. ZobyY
page i 51 ~ A. Yes, several times it had to be torn up.
Q. All right, sir. Now, was it or was it not that
you claimed that his work was poor and had not been done
right:?
A. IYes, it was incomplete so far as we are concerned because the drainage was not draining properly.
Q. All right, sir. And until that was done were you 'or were
you not dissatisfied and did not want to see Mr. Zoby paid?
A. ,Well, we had a settlement on August 26, 1958, but in
the main post of the things was all right but the drainage was
still rtot corrected at that time.
Q. !AII right. And do. you know whether or not Mr. Zoby
after1that settlement went back out and did some more work
to th~ drainage 1
A. !Yes, he did. There were several stalls that were not
draining properly and that main drain has never been completed until November, 1961.
1

j

Mrl Stant:
I

All right, sir, I haven't any other questions.
CROSS EXAMINATION.

I

By Mr. R.eynolds:
I
Q. Dr. C?oper, you referred to a. punch list?
page 152 ~ A. Yes, sir.
Q. Now, a punch list is a list of defects in the
work1 that bas been done that you want corrected, isn't that
correct?
A. Defects and incompletions.
Q. And isn't it a fact that the work was substantiallv completecl by Zoby when the Farmer's Market first opened y
i

~fr. Stant: Now, if it please your Honor, I have got to
object to the word "substantial.'' If the drainage field and
the wl1olc hug·e project is not working there is no way in thP
world that work is substantially completed. Mr. Reynold~
keepR using these words ''substantially completed,'' but if all
the pipes in this building aren't working the work isn't sub-
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stantially con1pleted as I understand it until Mr. Zoby has
performed a good and workmanlike manner, no matter, what
it would cost him to get it done.
~Ir. Reynolds: There is no evidence that all the pipes in
the building were not working.
1\IIr. Stant: Dr. Cooper has said none of his drainage was
working.
·
The Court: I think that those matters are proper matters
for the jury. I see no objection to it. I am allowpage 53 ~ ing the question.
1\fr. Stant: All right.
The Witness: What is the question, sir Y
By ~Ir. Reynolds:
Q. Isn't it a fact that work to be performed by Zoby was
substantially completed when Farmer's Market was opened?
A. They were substantially completed except the items that
are on the February 3rd, 1958, list. There ·were thirty-four
items. Would you like to see them~ They are kind of faint.
These are all signed. These are our copies.
Mr. Reynolds: Excuse me just one minute.
TI1e Court: It's all right, sir.
A. (Continuing) Many of those items are not Zoby's The
top iten1, the space heaters, which I called your attention to,
was. That is item number one.

By ~Ir. Reynolds :
Q. I am sure with your good glasses you can read these
better than I can. Suppose you just tell me which items on
thereA. Well, that is the· principal one of the Zoby items, except
that the drainage field were chronic. That was never fixed.
Q. Is the drainage field not mentioned?
A. I looked for it. I didn't see it on there. This
page 54} was composed by Mr. Charles Nusbaum, as I said,
and Mr. Spigel. My name is not on this list, but I
kno'v that for a fact that the drainage was a chronic condition.
Q. AU right.
A. As I said, all the stalls, as well as the main building.
Mr. Reynolds: Your Honor, I move to introduce this punch
list dated February 3rd, 1958 into evidence.
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The Court: All right, let Mr. Stant see it.
Mr. Reynolds: Yes, sir.
T:Pe Court : Is this your only record of this!
The Witness: That is my only record. I don't think it is
impbrtant to us anymore.
The Court: If you need it any time you may ask leave
for [it to be withdrawn.
This will be marked and received as Defendant's Exhibit
Nmhber 2.
I

(Received and marked in evidence as Defendant's Exhibit
Nu~ber 2.)
i

By ·~Mr. Reynolds:
Q. And the only item on this as far as I can determine is
this item number one?
A. "Two space heaters not operating."
I
Q. Two space heaters not working properly, one
page 55 ~ in produce stall?
j
A. That is right.
Q. Read number two for me.
A. North end linen shop-that is about the center part of
the! building on the north side. The building faces northexcuse me-it faces north. So, this is on the north side of the
building about mid-section there, one was at the center where
we I had them at the linen stall and then to the east side where
we had the meat department. They were both concession stalls
there.
Q. Now, ~fr. Stant hasA. Excuse me-but they were never fixed until many
mortths after King's had been in business and had some outside contractors to complete them.
Q. In other words, l\1r. Zoby did not complete them?
~· "\Veil, he worked on them all summer, but it never gave
any satisfaction apparently, and l{ing's needing the heat got
son1eone else to do it.
Q. l\1r. Stant has mentioned that there is a $2,100.00 credit
to these items that Zoby has included in his demand here today. Do you know whe're the $2,100.00 credit came from!
A. I an1 not familiar with that at all. "\\Te did have a settlement with Stant and Mirman on August the 26th,
page 56 ~ 1958, in essence.
Q. Let me see that.
l\.. Still, at that meeting, I recall that the drainage were not
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functioning and the two space heaters were not operating properly.
(Document shown to opposing counsel for examination.)
The Court: Just wait until they ask you the question, if
you will.
Mr. Reynolds: Your Honor, there are certain notations on
it.
.
Why don't you just read it.
Mr. Stant: Yes, I have got a copy if you want 1t.
The Witness: They are my memoranda.
1\fr. Reynolds: Your Honor, I move to introduce this in
evidence.
The Court: All right, sir, no objection Y
Mr. Stant: None, your Honor.
The Court: D-3. I understand these notations in the back
are not material, so I will just X .them out with my black
pencil.
Mr. Reynolds : I think they just repeat 'vhat he has already
testified.
The Court: The notations he has made are for
page 57 ~ the purpose of testifying, as I take it, from what he
said.
The Witness: That is right.
The Court: All right, sir, Defendant's Exhibit Number 3.
(Received and marked in evidence as Defendant's Exhibit
Nu1nber 3.)

Bv 1\fr. R.eynolds:
·Q. 'Vby didn't you mention this drainage on your punch
list?
·
A. That was Mr. Charles Nusbaun1 who was representing
us on those thirty-four items, he apparently overlooked that.
1\fr. Reynolds: All right, that is all.
1\fr. Stant: I haven't any other questions.
The Court : 1\fay this witness be excused Y
lir. Stant: lie can as far as I am concerned.
1\fr. Reynolds: T~et me ask Dr. Cooper another question, if
I may, your Honor.

Q. Dr. Cooper, isn't it a fact that Farn1er's 1\Iarket opened
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for business prior to the time that it was taken over by
!(ino·.'s'
A~iOh, yes, we operated, I would say, more than six months.
We l~ad been operating, but theQ. iV\lhen did it first open?
A. I think six months or seven 1nonths prior to
page 158 ~ }fay 25, 1958, but the Inechanics were working
around in there all during that period.
Q. Prior to May what?
A. Mav 25, 1958.
Q. \The last part of '57 it opened for business?
A. 1That is right.
!

I

'

I

•

•

•

•

L. T. ZOBY,
the plaintiff, called as a witness on his own behalf, having
been first duly sworn, was examined and testified as follows:

DIRECT EXAl\1INATION.
I

Bv l\~r. Stant:
·Q. ~That is your full name?
A. Leo Thmnas Zobv.
Q. iMr. Zoby, you had been a mechanical contractor for how
long ~n this area?
A. 1Eleven vears.
Q. And during that period of time did you have
page !59 ~ oceasion to work on a project known as Farmer's
1\{arket?
A. Yes, sir.
Q. Now, 1\Ir. Zoby, during that period of time approxinwtel~r whnt did this job start?
A. It started in '57. It was a rusl1 job. I think it was, if I
mn not Inistaken, it was somewhere in June or July.
Q. All ri!rht, sir. And when did the job end in '58 for you.
'Ylwn was the last work you did, if you recall?
A. It was in September or October, in fact; it was back in
there in '60.
Q. All right, sir. But would you state when. You started
to say that it was in September.
II

1

(Docun1ent shown to opposing counsel for exan1ination.)
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Q. Mr. Zoby, would you take a. look at this sheet here
and tell us what that sheet is T
A. This is the time sheet for the employees that are on the
job.
Q. And is that the type of sheet that is kept in the usual
course of your business there in L. T. Zoby's?
A. That is. The job foreman would take it to the office
manager and they would make the payroll from them.
Q. All right, sir. "\Vould you recite, sir, what that slip
fhere shows 1
page 60 ~ A. This one is Farmer's 1\farket September 3rd,
'58.

Q. And how many men did you have working at Farmer's
1\!Iarket up through and including that date f
A. It was three men.
Q. And would you state how much their time is, what is
shows on that sheet f
.l\.. $256.13.
Q. All right, sir. And will you give us the nan1e of the
n1en?
A. It was Harold Humphrey, Arthur Delaney and Albrigl1t
Lynch.
Q. All right, sir.
And I ask that this be introduced, your I-Ionor.
The Court: Put them in as one exhibit.
Mr. Stant: All right.
(Received and marked in evidence as Plaintiff's Exhibit
Number 6.)
By Mr. Stant:
Q. Mr. Zoby, I show you another sheet. 'Viii you give us
the date on that T
A. This is August 27, 1958.

Q. And how manv days is on there?
A. Two davs: :Harold Humphrey and Arthu1· Delaney,
$587.00.
page 61 ~ Q. Now. ~fr. Zohy, if ~vou will look through these,
the rest of these: and are those time sheets of men
who were working at Farmer's M:a.rket, and wuuld you state
to us what they were do in~ out there at that time ·y •
A. Well, this building is a very long building. I imagine

.
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it is a 300 foot building. It is elevated-the floor is elevated
approximately four feet, and the drainage was installed so
they could add numerous stalls for barber shops, beauty
shop&, coufectionerys and so on. We put all our plumbing· in,
the r~ugh plumbing·, which is cast iron, and then they brought
the flll in and they started compacting it. And then running
truck:;s over it and all, and in doing so we had our forcesour fbrces had not braced the pipes sufficiently. They just put
bricks underneath it so it would stay in place, but the trucks,
in running over it, had made dips in the pipes so they would
have stoppages and the drain lines wouldn't drain, and we
didn ~t know this until after the floor was poured.
Q. JAil right, sir. Continually during the year of 1958, did
you or did you not have squads of men working out there
attempting to fix these drain lines?
A. Yes, sir, we did. In fact at one time it was so bad
the crews out there had to cut the floor. I think it was twelve
places we had to cut it up.
Q.[When you say your cre,vs had to cut up floors, ~:Ir. Zoby,
what do you mean by that?
page! 62 ~ A. vVe had to cut the concrete. 'Ve have a plan
i
showing where the pipes were installed. Wherever
they t'vere not draining we would have to take and cut the concrete! and go down in the floor approximately three or four
feet to give a fall on the d··ain.
Q.[ All rig·ht, sir. And was this a substantial-is this a large
amount of work?
A.j I imagine it cost us ten or twelve thousand dollars.
Q.I.And was that money-could you charge that against
anyl),ody or was that money that you had to pay for your mistake?
A.' It was our mistake, sir.
Q.' All right, sir. No,v, Mr. ZobyI would like to introduce these, your Honor.
I

The Court: All right, Plaintiff's Exhibit Number 7.
(Received and marked in evidence as Plaintiff's Exhibit
Number 7.)

By Mr. Stant:
Q. And after September the 3rd, did you have occasion to
send men back out to Farmer's Market again while King's
was there on the drains?
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A. Yes sir, it was continuous.
Q. I sh~w you these invoices, 171858, and 8558
page 63 ~ from Hagens Supply Company. I ask you were
those supplies purchased for you to work on the
various things that had to be done at Farmer's Market?
(Documents shown to the witness.)
A. Yes, sir.
The Court: Exhibit P-8.
(Received and marked 1n evidence as Plaintiff's Exhibit
Number 8.)
By Mr. Stant:
Q. What do you think the amount ~f work that you were doing to correct the drainage situation in the summer of 1958,
what do you think in dollars this amount of work ran 1
A. It's hard to tell. It was an enormous amount.
Q. Can you give us an approximation. Is it within a thousand dollars 1
A. I would say ten or twelve thousand dollars.
Q. All right, sir. And during that entire period of time, Mr.
Zoby, were or 'vere not your trucks out at Farmer's Market
on the days when your men were working?
A. Certainly. We had to pay for all of the concrete that
we broke out ourselves because it was our obligation.
Q. And it is your testimony that this ended on September
3rd, 1958. That is the last day-that is the day that you
notified American Surety?
page 64 r A. You mean the end of the drain work?
Q. Yes, sir.
A. V\T e still had to have then1 come back after that. We had
a couple of complaints after that.
Q. On the drainage Y
A. Yes, sir. I think we had to go back even until after 1960.
Q. Do you remember the first time you ever talked to anyone from American Surety on this question of the money
being owed by A and P?
A. Yes, sir, I talked to that gentleman right there, and Mr.
Eel Ryan, and they were paying us on the Larrymore School,
and he told me we would be paid for Farmer's Market; he
and ~{r. Ryan both.

, A1uerican Surety Co. of New York v. L. T. Zoby

39

L. T. Zoby.
Q. All right, sir. And Mr. Zoby, aside from that conversation did you talk to him or just send him a letter a.t any other
time?1
A. I sent him a letter.
Q. Now, Mr. Zoby, there is a bill here that says-that Mr.
ReynOlds has put in-concerning your final billing on Farmer's Market. At that time had you been paid in some period
of tinie for moneys owed Y
A. No, sir.
Q. And would you state to the court and jury at that time
i
was Mr. Cooper complaining to you concerning the
page 65 ~ drainage~
'
A. Yes, sir.
Q. Vlhen you gave your billing were you attempting to correct all these deficiencies and defects?
A. Yes, sir.
Q. ~II right, sir. Now when you give a final billing what is
the si~uation as to all -of the work that has to be done to correct any errors that may be made, -or on your :final billings
do you ever get paid until your work is completed?
A. ~o, sir..
Q. hir. Zoby, in the trade is it or is it not unusual to work1

II

Mr. Reynolds: I think I am going to have to object. I tried
to go along, but he is leading this witness and putting words
in his mouth.
The ICourt: I sustain the objection.
I

By Mn. Stant:
Q. Mr. ZobyMr. :Reynolds:
Just ask him what the custom is.
I
I,

By Mr. Stant:
Q. What. is the custom in the trade, Mr. Zoby, as to finishing· up, can you state that to us, when you are on a contract?
A. Well, on this particular case here we was dopag·e 66 }- ing· a lot of work, performing a lot of work for the
stalls and the different tenants, as they were moving in out there at Fanner's Market, and we had worked up a.
basic contract for the majority of the stalls, like it was a hot
dog stand and so forth and so on, and the :figure came up to
approximately $15,000.00 in extras, and in performing the
work Mr. Price and Mr. Almond so advised me at that time,
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because they were getting into a little financial difficulty in
straightening out this matter, and they were going to have
to have money to pay the bills, and I says, ''Would you submit us a bill because I think we would get a settlement on
other jobs and make this payment." And normally .on a job
when you send the bill for final billing it usually takes ninety
days or ninety days to finish your job really and truly. It has
been as much as a year we had final billing and not get paid
on it. vVe still work on the job. Every item has to be finished.
~Ir. Stant: Your Jionor, I guess the time the suit was instituted speaks for itself there.
The ·Court: Yes.
Mr. Stant: vVe proved the letter was sent.
Your witness.

CROSS EXAMINATION.
page 67

~

By Mr. Reynolds:
Q. Mr. Zoby, looking at Plaintiff's Exhibit Number 3, that list of invoices makes up the amount of money
which you are claiming against the Surety Company, does it
not?
A. "Whatever the balance is, yes, sir.
Q. All right. Now, it shows the original contract is for $19,000.00 and that by September 12 of 1957, a month after the
original contract, you had been paid $14,400.00 of that amount,
had you not?
A. So it says, yes, sir.
Q. Now, as of September 12, you had done an additional
amount of work totaling $4,350.00, had you not?
A. No, sir, ·we had not finished that part of it yet, sir. That
wa;; the balance of the contract.
Q. All right. But you say that that work had not been
done?
A. It says "balance of contrac.t." I can't remember, but I
think it was done. If it had been done it would have been
marked ''Final payment.'' In other words, it would have
been.
Q. You say you had done some of the work butA. That is right.
Q. -you had not completed it one hundred per cent!
·
A. That is right.
page 68 ~ Q. Is that right?
A. Yes, sir.
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Q. All right. Now, these invoices that are listed there on
that exhibit, let's take the first one : Dated September 30,
1957, ~Invoice Number 2909, labor and material to replace
waterlline broken by Ames and Webb. Had that work been
done by September 30, 1959 Y
A. No, that was a price on the work.
Q. Could you show me that invoice.
A. ~o, sir, I don't 'have it. I don't know whether it is there
or not.
(Fi~e

folder handed to opposing counsel for exanlination.)

A. .(Continuing) If I am not n1istaken that was done a.
month before time or so, because that was a bill put in afterwards.

By M;r. Reynolds:
Q. ~hat is the point I am getting to. You don't put the bill
in until you do the work, do you Y
A. iWe submit an invoice as far as the work is concerned,
how much it is going to cost. Let's say a cost estimate, sir. Is
that '\\Tha.t you mean 1
Q. Let's skip down there, because I found one here.
I
A. Yes, sir.
page 69 ~ Q. Invoice Number 81, October 31, 1957.
A. Yes, sir.
Q. ~s that that invoice Y
1

I

(Dqcument shown to the witness.)
I

A. It seems to be, yes, sir.
Q. A.ll right. Now, doesn't this represent work that had
been done by that dateY
.i\-. Just look at this sheet and it will tell you. See, there is
a worksheet right there, isn't it; or is it?
Q. All right.
A. See, if they bring in a worksheet like that, and the worksheet has the work that was done. See what I mean f
Q. All right. Now, then, with reference to this one itemA. Yes, sir.
Q. -Invoice Number 81, this work had been done by the
time of the billing date of October 31, 1957, hadn't it Y
A. If it has a work order attached to it. Let's take this one.
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Q. No, I am talking about this one. You said this one had
been done because there is a work order?
A. I diJn.'t say that. I said if the work order is attached
sh<Hving the cost and all then it would be done.
page 70 ~ Q. "\Veil, is the work order attached to it?
A. Yes, sir, this one here is attached to it.
Q. All right.
A. Let me see. There is a difference in the fig"Ures. This
one is $31.00 and this shows $42.00, I don't know.
Q. Now, this Number 81A. Yes, sirf
.
Q. -apparently does have a work order attached to it
showing six hours of labor Y
A. Yes, sir.
Q. Now, can we not assu1ne from that that this work had
been done on October 31, 1957 Y
A. It is possible, yes, sir.
Q. How could it be hnpossible f
A. Well, I don't know. I couldn't specify and state whether
it was done or not, sir.
Q. Doesn't this record sho'v that it had been done, six
hours of labor done on a work order?
A. Well, you have got the ·work order. I just tola you if that
is that 'vork order corresponding with the bill, it's true, yes,
sir. "\Vbenever the work order is attached the work was performed at that time.
Q. All rig·ht. The invoice shows labor and materials to install plumbing for toilet room.
page 71 ~ A. That would be the same one, yes, sir.
Q. All right. Now, the next item, Number 78A. Yes, sir?
Q. -has the work order attached to it, doesn't it?
A. Yes, sir.
Q. Produce stand, is that right?
A. Yes, sir.
Q. So that had been done by that date?
A. Yes, sir.
Q. Isn't it a fact that if we went through here down every
item on that list that we would find that vou had 'vork orders
attac.hed to it and that it was done by the date that this invoice
was billed?
A. If it has a work order attached, it would be that way.
0. Do you know of any iten1 on that that doesn't have a
work order attached?

Aznerican Surety Co. of New York v. L. T. Zoby

43

L. T. Zoby.
A. I haven't looked at this file in five years, sir.
Q. But this is the file and these items here are work orders Y
A. Yes, sir.
Q. And these are the invoices that are listed on that Exi
hibit 3?
page 7;2 ~ A. Yes, sir.
Q. All right. Does a hundred per cent complete
mean to you that the work is finished Y
A. (~a use) Vvell, speaking as an owner I would say no,
but sp¢aking as a subcontractor we submit bills all the time
like that and then imznediately after submitting your bill you
g-et a list hack of what is defective or what is wrong or be·
cause if they have got one least defect you can't get paid.
Q. 'Vhat you are saying is you had this contract and you
\vent in there to the best of your ability, you completed it a
'hundrdd per cent and then subsequently some defects were
found. i Isn't that the true picture?
A. No, sil', we were still doing some other work besides
that. If it is not on that, I mean if it's not on that sheet
there. :
Q. But, you can't tell me that this work that you have these
en1ploiees' payroll records is for this work that is on these
shents. i can you 1
A. Y;es, sir.
Q. How can you tell thatf
A. I ;just showed it to you.
Q. IJ:ow can you tell that that work on there corresponds
to anv one of these worksheets t
~ I
A. I don't understand you.
page 73 ~
Q. Yon have submitted to the court some time
: sheets that say Farmer's Market.
A. All this work here was in conjunction with drains that
we had I to break up. Tl1ere is not a dime billed for none of
these.
Q. 'rl1is was not work done under contract except to correct d(lfects?
A. That is rig·ht. To correct defects n1ostlv with the drain
systmn, yes, ::.;ir .. _
·
Q. 8o, then the answer to my question would be that this
work that is on here is not included in these invoices that are
on Bxl1ibit 3.
A. T don't know, sir. I don't know whether it is or not. I
know a lot of drain work we done we didn't get paid for and
they run to n substantial amount of money.
i

1
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Q. Well, then, you did not invoice for it!
A. No, sir, for a lot of it we did not.
Q. And all of the work that is in this claim is invoiced in
this file here, isn't it 1
A. I have no idea.
Q. This makes up your claim, doesn't it?
A. ·Yes, sir.
Q. And all of this work is invoiced because you have shown
that it is invoiced, isn't that correct 7
A. Yes, sir:
page 74 ~ Q. vVell, then none of this labor is invoiced in
this list, is it Y
A. I don't think it is, if it is not on here.
Q. All right.
A. (Continuing-) Because they are all specific items.
Q. All right, sir. Specific items that were con1pleted by
the time these dates are shown on here, isn't that correct.
A. Probably so, yes, sir.
Mr. Reynolds: Thank you, sir.
The Court: Any further questions Mr. Stant Y
RE-DIRECT EXAMINATION.
Bv Mr. Stant:
"Q. Mr. Zoby, continually from the date of this billing, this
money here continually from the date of February 26 billing
on, were you or were you not constantly working to fix the
drain field in the establishment?
A. Constantly.
Q. And is this heavy expense here plus tliC papers that
were filed with the Bill of Particulars, does that set out
the amount of labor that was performed in attempting to fixin attemptin~ to do a workn1anlike job?
page 75 ~ A. Some of it,· yes.
~fr.

Stant: I haven't any other questions, your Honor.
RE-CROSS EXAJMINATION.

By Mr. Reynolds:
Q. Mr. Zoby, where does this $2,100.00 credit come from
~fr. Stant is talking about?
A. ((Pause) It took place up in the lawyer's office. I forgot. I don't have no idea, Mr. Reynolds.
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Q. Okay.
A. I had given them a credit. I am just surmising I had
given them a credit.
Q. Well, if you don't knowA. They were having some problems and I was trying to
get out of breaking up the floor, if I am not mistaken, but it
was solbig· after I checked into it, the drainage was so bad that
$2,100.00 would not take care of it.
Q. But the $2,100.00 is not paid on these items that you
have l~tcd on this invoice, is it f
A. I! don't know. I didn't get the sheet on that settlen1ent,
sir.
1

1

•
page ~6 ~
;

I

•

•

. . . . .

i

Mr. Reynolds: If it please the court, the defendant American Su!rety Company moves the court to strike the plaintiff's
eviden6e and to enter summary judg1nent for the defendant.
If the court will recall the evidence briefly, the conditions
of the bond are admitted. I have authority here for the proposition that conditions such as are contained in
page 7f{ r this bond!
The Court: I have read the provision that you
are cm1cerned with.
l\:Ir. Reynolds: -and I think the court is familiarThe Court: I have ruled on it previously, I think, too. As
I say a.~ to the provisions, I am familiar with what it is.
lVIr. Revnolds: And I think vou ruled it is a condition
which ,\rol1ld prevent recoverv in 'this action. But there were
n1aterial issues of fact which were in question and conseftuently it is a jury question, and no"r that we have the evidenre i~ the case I don't believe that there is a jury question
any n1ore.
There l1as been an attempt to show that the Surety Companv has wa.ived or is estopped to rely on the provisions regarding the ninety-day notice because of the fact that it had
smne inkling from other creditors that A and P may have
been in some difficulty.
Now, the court will recall there is no evidence whatsoever
in the case that American Surety Company had any notice of
11
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the claim being asserted or to be asserted on behalf of Zoby, the plaintiff, and notice of the possibility that other creditors may have been making
clain1s against A and P is not notice of a claim on behalf of
Zoby. Furthermore, the evidence from the month of the
plaintiff himself is that the work which was done as exhibited
on Plaintiff's Exhibit Number 3, the list of invoices is the
w-ork for which the money is claimed in this case.
Now, he testified that that work was done on the dates, or
'vas con1pleted on the dates listed for the invoices except for
some corrections. Now, the evidence as to corrections is, from
the mouth of the plaintiff, that the corrections were to the
drainage system which, through his own negligence, l1e admits was not properly installed and had to be done over to a
large expense, to the extent of $12,000.00 worth.
Now, such work, making corrections and the punch list
which was shown by Dr. Cooper, are not work unrler the
contract but they are work to correct something else and for
'vhich no claim is being made, because you will remember
that he testified that he did not invoice for those items at all
and, therefore, I say that the last 'vork done, according to
the plaintiff, under the contract was the work done
page 79 } on January 20, 1958, and the time that the suit
was brought was March 12, 1959, which is more
than a year later.
The registered letter required under the terms of the bond
was written on November the 25th, 1958, which is more than
the ninety days after the work was done for which claim is
being made, not additional work correcting defects, but the
work that is set out in this Exhibit, by his own testimony, was
finished J anua.ry 20, 1958, and the notice was not given until
November 19. That is without the ninety-day period. There
is nothing for the jury to pass on and, therefore, the court
should enter up summary judg1nent for the defendant.
The Court : Mr. Stant.
Mr. Stant: Brieflv, it would be a peculiar contract to allo'v me to 1!0 in and do a joh and do it in an unworkmanlike
manner and then snv I am finished and at that time I must
come forth with the information for the bonding company
when I finish the job when, at the time, the job is never completed until it is done in a workmanlike manner and until vour
last work and materials for which you have to pay is rompleted.
page 78

~

~American Surety Co. of New York v. L. T. Zoby

47

Now, the contra.ct·was that-and this is written
page 80 ~ into every c.ontract. I don't even think this de.
serves any discussion-every job I do has to be a
good and worlonanlike job, and certainly if something is absolutely wrong that goes to the heart' of the whole job it has to
be repaired. If I don't fix that, certainly my job is not done.
Why, that would be like a man billing me for a home that he
had half completed. He has, under the contract, he has to do
the job in a good and workmanlike manner.
No"f, }.:fr. Zoby said and it is uncontradicted, to do this job
he had to spend an additional nine or ten thousand dollars,
and he has a long list of expensive workmen, laborers, who
had to\ go in there and open that flooring up and do all that
work. i
Now, all that work is part of the contract. A contract
would never be completed until such time as the man has done
the joQ in a good and workmanlike manner, and the contract
that w¢ are working on says that for the last work and material to be done in performing your contract is certainly that
you dQ it in a good and workmanlike manner. Now, if this
fhing ~appened, if the thing 1vas built in February and years
later someone complains!
The Court : Well, the settlement was testified
page 81 ~ to as August the 26th.
i
Mr. Stant: August 26, right.
Mr. ;Reynolds: Excuse n1e, I don't want the jury to hear.
'ye have only got a thin door·
The Court : Well, I don't think they can hear if you keep
your voice down.
· }.fr. ·~tant: 1\:fr. Reynolds, I certainly am not trying to
ar~uc 11t to them.
And lthen the principals got together and everybody agreed
-1\fr. Price agreed and Mr. Cooper agreed that on the date
that w~en they drew up the final settlement agreed to a final
settlerqent, which was August the 26th. There was still work
to be clone and Zoby tells you that l1e continued to work into
October.
Now, it seen1s to me at that time it is a question of fact for
th~ jury.
The Court: All right. sir, I am going to overrule the motion and note your exception.
l\fr. Reynolds: Note an exception .

•
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L. R. BRAUN,
called as a witness on behalf of the defendant,
having been previously sworn, was examined and testified as
follows:
DIRECT EXAMINATION.
By Mr. Reynolds:
Q. ~Ir. Braun, you have testified earlier in the case. I want
to clear up a couple of items for the benefit of the jury.
vVhen you first received any inkling that A and P was in
trouble or that they had creditors who were requesting payment, from whom did that information come or which creditors did that information come~
A. The first notice f
Q. Yes.
A. ~T as from Truscon Steel.
Q. Now, did American Surety receive any information from
American Sheet Metal Company~
A. Yes, tl1e letter to which the plaintiff referred this morning, I can't dispute the company having received that, but
as far. as I personally am concernedpage 83 ~ Q. Well, we are not disputing the fact that a
letter was received from American Sheet Metal.
''lhat were you told regarding the account with American
Sheet 1\fetal by A and P?
Mr. Stant: If it pleases your Honor, that is objectionable
being out of the presence of Mr. Zoby and not a part of this
case.
1\fr. R-eynolds: All right.

Q. 'Vere you told anything with regard to the account with
:Mr. Zoby?
1\fr. Stant: Again, your lionor, the same objection unless
it is within the presence of Mr. Zoby.
By Mr. Reynolds:
Q. Did Mr. Zoby ever consult you regarding his account

prior to the conversation you have priviously testified to?
A. No.
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L. R. BrOAk'lb.
CROSS EXAMINATION.
By Mr. Stant:
Q. Mr. Braun, once you found out there was trouble on the
job did you have a man go out and investigate it and see who
I
was working so that you would know whether or
page 84 ~ not the contractor and subcontractor were on the
job?
A. Well, the job had already been completed at the time we
were notified.
Q. Mr. Braun, what time are you talking about, in Novembe;r of '58 Y
A. Yes, sir.
Q. :fuet 's talk about December of '58 when you had been
notifie~ on April the 21 of '58 and subsequently to that in
J.\iiay df '58, the first by the iron company and then by the
sheet metal company. Did you send auditors out to audit the
books :at that time?
A. ~ o, I went out.
Q. rou went out, and that whole summer nothing prevente~ you from going out to see wha.t w·ork, if any, was being
done, ~asn 't itT
A. ~ o, I went out to Farmer's Market.
Q. ~ou did?
A. Yes, sir.
Q. ij:ow many occasions Y
A. q>ne occasion with Mr. Price.
1

Mr.IStant: One occasion. I haven't any other questions.

RE-DIRECT EXAJMINATION.
I

page $5 } By }.fr. Reynolds:
l
Q. Why didn't you engage an auditor to check
the jo]? at that time?
A. We didn't feel that it was necessary at that time. We
had only gotten a letter from a creditor, a supplier to our
general ·contractor inquiring about payment on their bill.
Q. And.A. (Continuing) Which is normal in many many a job
with many many excellent contractors.

50

Supreme Court of Appeals of Virginia

L. R. Braun.
Q. vVhat do you mean by ''excellent contractor Y''
A. One on which no claim ev.er develops.
Q. In other words, is it unusual to have creditors write
to you on any job Y
A. No, I have received them quite frequently.
Q. Did you receive any inquiry regarding the bill from
Zoby prior to the November 13th conference with Mr. PriceY
A. No.

•
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J\-Ir. Stant: We stipulated, and Mr. Reynolds
agreed, and I think it is a matter of record there,
we stipulate that not only did American Surety ·Company re~.eive this registered mail but also A and P construction, and
then we stipulateThe Court: I don't think there is any question raised here
about the fact that the notice as to content or as to addresses
being· proper provided it was timely.
Mr. Reynolds: That is right.
The Court: Isn't that correct? The whole issue is whether
it was timely. The other facts, it looks like to me, should be
stipulated. Of course, it is part of the record.
The Court overrules your motion to strike and notes your
exception.

•
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OBJE.CTIONS AND EXCEPTIONS TO THE
INSTRUCTIONS.

Mr. Reynolds: The defendant objects and excepts to the
refusal of the Court to grant Defendant's Instruction D-3 for
the reason that there was evidence that Farmer's Market had
been taken over by someone other than the original company, "Defendants Farmer's Market, Incorporated, et al.,"
and tl1erefore the jury should have been told that if they believed the plaintiff was working for someone other than A and
P Construction Company, the defendant is not liable therefor.
The defendant excepts to the refusal of the Court to grant
Instruction D-4 as the admission of the plaintiff in evidence
was that the work done for which claim is made was the work
listed on Exhibit P-3, and admitted that all of tl1e work
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clairned had been done prior to the invoice dates listed, the
last of which was January 20, 1958. Therefore, it is uncontradicted that November 25, 1958, was outside of the time
limit set in the bond for giving notice.
The defendant excepts to the refusal of the Court to grant
Instruction D-6 for the reason that that work perpag-e ~8 ~ formed in correcting· a "punch list'' and correcting
defects in the work already performed properly
should! not be included in computing the time in which notice
is required under the terms of the bond, and this instruction
correctly instructs the jury in that regard.
The defendant excepts to the granting of Instruction P-1
as the jevidence is uncontradicted that the plaintiff failed to
comply: with the terms of the bond and therefore is not entitled to any instruction putting that matter to the jury for
a decision.
1
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A Copy-Teste:
H. G. TURNER, Clerk..
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