Record No. 6964

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on
Wednesday the 24th day of April, 1968.
Leroy Ferby,

Plaintiff in error,

against
C. C. Peyton, Superintendent of the
Virginia State Penitentiary,

Defendant in error.

From the Circuit Court of Dinwiddie County
D. Carleton Mayes, Judge

Upon the petition of Leroy Ferby a writ of error is awarded
him to a judgment rendered by the Circuit Court of Dinwiddie County on the 25th day of July, 1967, in a certain proceeding then therein depending, wherein the said petitioner
was plaintiff and C. C. Peyton, Superintendent of the Virginia State Penitentiary, was defendant; no bond being required.
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AFFIDAVIT OF POVERTY AND REQUEST
FOR PRINTING THE RECORD
This is to certify that Leroy Ferby, the undersigned party,
personally appeared before me, a Notary Public in and for
the State and City aforesaid, and being duly sworn according
to law, deposes and says that, to-wit:
He is indigent and without funds because of his present incarceration; and that because of his poverty he is unable to
pay or secure to be paid the costs of printing the record in
this case. Therefore, he prays that this Court will rule in accordance with the Statutes of this Commonwealth governing
same and allow him to herewith proceed in forma pauperis.
On this 14 day of August, 1968, the said Leroy Ferby has
the sum of $...... None ...... on his spending account.
Respectfully submitted,
Leroy Ferby
Affiant, Leroy Ferby, #88451
Subscribed and sworn to before me, a Notary Public in and
for the City and State aforesaid, and given under my hand on
this 14th day of August, 1968.
My commission expires April 22, 1969.
W. D. Blankenship, Notary Public
Received August 14, 1968.
Mailed August 15, 1.968.
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CERTIFICATE OF POVERTY
I, D. Carleton Mayes, the undersigned Judge of the Trial
Court in the above captioned matter, having investigated the
accounts and claim of poverty of Leroy Ferby, am of the
opinion that said Leroy Ferby, plaintiff in error, is unable to
pay, or secure to be paid, the costs of printing the record as
to his cause now before the Supreme Court of Appeals of
Virginia.
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Witnesseth my hand and seal this 29 day of August, 1968.
D. Carleton Mayes, Judge
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State of Virginia
County of Dinwiddie
To-Wit:

No .........................

To Any Sheriff or Police Officer:
Whereas, A. Hill Burton, Sheriff has this day made complaint and information on oath before me, Lena B. Roberts,
Clerk Dinwiddie County Court of the said County, that
Leroy Ferby in the said County did on the 30th day of December, 1965: Unlawfully and feloniously did make an assault upon Edgar Crowder, and then and there unlawfully,
feloniously and maliciously did shoot and wound and did
cause bodily injuries to the said Edgar Crowder by shooting
with intent to maim, disable, disfigure or kill the said Edgar
Crowder.
There are, therefore, to command you, in the name of the
Commonwealth, to apprehend and bring before the County
Court of the said County, the body (bodies) of the above
accused, to answer the said complaint and to be further dealt
with according to law. And you are also directed to summon:
....................................... color ........................... Address ...................................................... 0
....................................... color ........................... Addr.ess ...................................................... 0
....................................... color ........................... Address ......................................................0
....................................... color ........................... Address ...................................................... 0
....................................... color ........................... Address ..................................................... 0
as witnesses.
Given under my hand and seal, this 3d day of January,
·1966.
Lena B. Roberts
(Seal)
Clerk Dinwiddie County Court
page 2 ~ COMMONWEALTH OF VIRGINIA
REQUEST FOR COURT APPOINTED COUNSEL
In the Dinwiddie County Court of the County of Dinwiddie
Commonwealth of Virginia

v.
Leroy Ferby
I, Leroy Ferby, have been advised by B. Hunter Barrow,
Judge of the Dinwiddie County Court for the County of
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Dinwiddie, of my rights to representation by counsel in the
trial of the charge pending against me in said court; I certify
that I am without means to employ counsel of my own choosing and I hereby request this court to appoint counsel for me.
Given under my hand this lOth day of January, 1966.
Leroy Ferby
Subscribed and sworn to before me in open court in tl1e
County of Dinwiddie this lOth day of January, 1966.
B. Hunter Barrow
Judge of the County Court of the
County of Dinwiddie
H. T. Williams III
Court Appointed Counsel
page 2-A
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VIRGINIA: IN THE COUNTY COURT OF
THE COUNTY OF DINWIDDIE

Commonwealth of Virginia v. Leroy Ferby
ORDER FOR APPOINTMENT OF ATTORNEY
(Code 19.1-241.1 et seq)
This day came the Attorney for the Commonwealth, and
Leroy Ferby, who stands charged with the commission of
felony, to-wit: shooting and wounding, as charged in the
warrant, was led to the bar in the custody of the jailer.
And the Court, before commencing the proceedings and
having heretofore on the lOth day of January, 1966, informed
the accused of his rights and having allowed the accused a
reasonable opportunity to employ counsel of his own choice,
doth ascertain that the accused is not represented by counsel.
And having ascertained by oral examination of the accused
and other competent evidence that the accused is indigent and
having provided the accused with and received from him the
statement under oath required by law, which executed statement is now filed with the warrant, the Court before proceeding with the preliminary hearing, now appoints H.T. \Villiams
III, an able, discreet and competent attorney at law, to defend
the said accused.
Whereupon, on motion of the attorney for the Common'vealth, with the consent and approval of the accused after
private consultation with his counsel, this case is set for a
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preliminary hearing on Feb. 7, 1966 at 10:00 A.M. And the
accused is remanded to jail. And the bond of the accused,
together with the surety thereon is continued until the further
order of the Court.
Entered January 10, 1966.
B. Hunter Barrow, Judge
page 3
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VIRGINIA: Dinwiddie County, to-wit: In the Circuit Court for said County:
The Grand Jurors of the Commonwealth of Virginia, in and
for the body of the County of Dinwiddie, and now attending
the said Court at the May Term, thereof, 1966, upon their
oaths, present, that Leroy Ferby on the ......... day of December, 1965, in the said County and within the jurisdiction of the
said Court in and upon Edgar Crowder, did make an assault,
and then and there unlawfully, maliciously and feloniously
did shoot and wound, with intent him, the said Edgar Crowder, to maim, disable, disfigure and kill against the peace and
dignity of the Commonwealth of Virginia.
Upon the testimony of
A. H. Burton
Edgar Crowder
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At a Circuit Court for the County of Dinwiddie held at
the Courthouse of said County on the 19th day of July, in the
year of our Lord, one thousand nine hundred and sixty-six
and in the 191st year of the Commonwealth.
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This day carne again the Attorney for the Commonwealth
and Leroy Ferby who stands convicted of a felony, to-wit:
that Leroy Ferby on the ......... day of December, 1965, in the
said County and within the jurisdiction of the said Court in
and upon Edgar Cro·wder, did make an assault, and then and
there unlawfully, maliciously and feloniously did shoot and
wound, with intent him, the said Edgar Cro·wder, to maim,
disable, disfigure and kill against the peace and dignity of
the Common,vealth of Virginia was again led to the bar in
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the custody of the jailer of this Court and came also Herbert
T. Williams, III, attorney for the accused.
And the Probation Officer of this Court, to whom this case
has been previously referred for investigation, appeared in
open court with a written report, which report be presented
to the Court in open court in the presence of the defendant
who was fully advised of the contents of the report and a
copy of said report was also delivered to counsel for accused.
Thereupon the defendant and his counsel were given the
right to cross-examine the Probation Officer as to any matter
contained in the said report and to present any additional
facts bearing upon the matter as they desired to present.
The report of the Probation Officer is hereby filed as a part
of the record in this case.
Whereupon the Court taking into consideration all of the
evidence in the case the report of the Probation Officer, the
matters brought out on cross-examination of the Probation
Officer and such additional facts as were presented by the defendant doth ascertain and fix the punishment of the accused
to be confinement in the penitentiary for fifteen (15) years
and it being demanded of the defendant if anything for himself he had or knew to say why judgment should not be pronounced against him according to law, and nothing being
offered or alleged in delay of judgment, it is accordingly
the judgment of this Court that the defendant be and he is
hereby sentenced to confinement in the penitentiary of the
Commonwealth for a term of fifteen (15) years, the period by
the Court ascertained as aforesaid, and that the Commonwealth of Virginia do recover against the said defendant its
costs by it about its prosecution in this behalf expended in
the amount of $141.40.
And it is further ordered that as soon as possible after the
entry of this order the defendant be removed and safely conveyed according to law from the jail of this Court to the said
penitentiary, therein to be kept, confined and treated in the
manner provided by law.
The Court orders that the prisoner be allowed credit for
the time spent in jail awaiting trial.
The Court certifies that at all times f~tring the trial of this
case the defendant was personally present and his attorney
was likewise personally present and capably represented the
defendant (for which services he is allowed an attorney's fee
$100.00.
And the defendant is remanded to jail.
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IN THE HUSTINGS COURT
OF THE CITY OF RICHMOND
the 7th day of February 1967
LEROY FERBY, Petitioner,
vs.
C. C. PEYTON, Superintendent of
the Virginia State Penitentiary, Respondent.
PETITION FOR A WRIT OF HABEAS CORPUS
AD SUBJICIENDUM
Upon petition of Leroy Ferby alleging that he is being
unlawfully and illegally confined and deprived of his liberty
by the Superintendent of the Penitentiary, and the Attorney
General having filed his answer, and after mature consideration, it is ordered that the Clerk of this Court issue a 'vrit
of habeas corpus directing the Superintendent of the Virginia
State Penitentiary to produce the body of the said Leroy
Ferby before the bar of the Circuit Court of Dinwiddie
County, Dinwiddie, Virginia on the 21st day of March, 1967.
And the Clerk of this Court shall certify a copy of this
order to the petitioner, the respondent, the Attorney General
of Virginia and the Clerk of the said Circuit Court of Dinwiddie County.
page 23
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ORDER
It appearing to the Court that on February 7, 1967, the
Hustings Court of the City of Richmond issued a writ of
habeas corpus returnable to this Court on March 21, 1967,
and it appearing further that this Court cannot hear this
case on that date, it is ordered that Nicholas Daniels, an
able and competent attorney at law, whose address is 402
Union Trust Building, Petersburg, Va., is appointed to represent the petitioner; and it is further ordered that this
matter be continued to a date convenient to said attorney
and the Office of the Attorney General.
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Let the Clerk of this Court certify a copy of this order to
the petitioner, the respondent, and the Attorney General of
Virginia.
D. CARLETON MAYES

Enter: Feb. 23, 1967.

page 67
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•
ORDER

This proceeding came on to be heard on July 18, 1967, upon
the petition of Leroy Ferby for a 'vrit of habeas corp~IB and
the answer of the respondent, the petitioner appearing in
person and by Nicholas Daniels, an attorney previously appointed by this Court to represent him, and the respondent
appearing by Reno S. Harp, III, Assistant Attorney General.
"Whereupon, the Court heard the evidence and argument
of counsel, and, for the reasons stated from the bench at the
conclusion of the hearing, is of opinion that the writ should
not issue as prayed.
It is, therefore, adjudged and ordered that the petition
for a writ of habeas corpus be, and is hereby, denied and
dismissed, the writ discharged, and the petitioner remanded
to the custody of the Superintendent of the Virginia State
Penitentiary, to all of which action of the Court, the petitioner, by counsel, objects and excepts.
It appearing to the Court that the petitioner desires to
appeal the judgment of this Court, it is ordered that Nicholas
Daniels is appointed to represent him in connection with said
appeal.
page 68 ~ Let the Clerk of this Court certify a copy of
this order to the petitioner, the respondent, and
the Attorney General of Virginia.
I ask for this:
RENO S. HARP, III
Counsel for Respondent
Seen and objected to :
NICHOLAS DANIELS
Counsel for Petitioner
Enter: July 25, 1967.

D. CARLETON MAYES
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AFFIDAVIT OF POVERTY AND REQUEST FOR
COUNSEL
This is to certify that Leroy Ferby, the undersigned party,
personally appeared before me, a notary public in and for the
State and City aforesaid, and being duly sworn according
to law, deposes and says that, to-wit:
He is indigent and without funds because of his present
incarceration; and that because of his poverty he is unable to
procure the necessary funds to defray the expense of Court
costs, attorney fees, etc., in his proposed appeal. Therefore,
he prays that this Court 'vill rule in accordance with the
Statutes of this Common,vealth governing same and allow him
to herewith proceed in form,a paupc'ris.
He further prays that, according to the pertinent statute,
that an attorney at law be appointed by this Court to perfect
his proposed appeal as required by la,v.
On this 11 day of August, 1967, the said Leroy Ferby has
the sum of$ ................................................ on his spending account.
Respectfully submitted,
LEROY FERBY
Affiant, Leroy Ferby 88451
Subscribed and sworn to before me, a Notary Public in
and for the City and State aforesaid, and given under my
hand on this 11. day of August, 1967. :h{y Commission Expires: April 26, 1969.
ELMER NICI{LES
Notary Public
Filed Aug. 16, 1967.
H. B. BATTE, Clerk
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In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Tuesday the lOth day of October, 1967.
Leroy Ferby,
against
C. C. Peyton, Supt., etc.,

Plaintiff in error,
Defendant in error.

From the Circuit Court of Dinwiddie County
On September 26, 1967, came Leroy Ferby, by his courtappointed counsel, and filed a petition praying that this court
grant an extension of time to perfect the appeal in this case.
On consideration whereof, the prayer of the petitioner is
granted, and it is ordered that the time to tender to the
judge of the Circuit Court of Dinwiddie County the transcript
of oral testimony and other incidents of the trial in a certain
proceeding pending therein wherein the petitioner was plaintiff and C. C. Peyton, Superintendent of the Virginia State
Penitentiary, was defendant, is extended until November 25,
1967; that the time to file ·with the clerk of the said circuit
court the notice of appeal and assignments of error is hereby
extended until November 25, 1967; that the time to file 'vith
the clerk of the said circuit court the designation of the parts
of the record to be printed is hereby extended until December
27, 1967; and that the time to file 'vith a justice of this court,
or the clerk thereof, the record and the petition for writ of
error and s~tpersedeas is hereby extended tmtil January 25,
1968.

Which is ordered to be certified to the said circuit court.
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ASSIGNMENT OF ERROR
The Attorney for Leroy Ferby, the defendant in the above
styled matter in the Circuit Court of Dinwiddie County, Virginia, hereby sets forth the following assignment of error:
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1. That the Court erred in not granting the petitioner a
writ of habeas corpus on the grounds that there was an
ineffective representation by counsel at petitioner's trial and
conviction.
2. That the Court erred in not granting the petitioner a
writ of habeas corpus on the grounds there was a systematic
exclusion of members of the Negro Race from the grand jury
and the jury list, all of which is in direct violation of the
Constitution of the United States and the Constitution of the
Commonwealth of Virginia.
3. That the Court erred in not granting the petitioner a
writ of habeas corpus on the grounds that evidence pertaining to an illegal arrest of the petitioner was permitted to come
into evidence and was considered by the Court during the
course of trial and at arriving at said verdict of guilty, all of
which was in direct violation of petitioner's Constitutional
rights as afforded by the United States Constitution and the
Constitution of the Commonwealth of Virginia.
LEROY FERBY
By: NICHOLAS DANIELS
Attorney for Leroy Ferby
Filed Nov. 28, 1967.
H.M.BATTE

•
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PETITION FOR EXTENSION OF
Til\1:E TO PREPARE RECORD
To The Honorable Judges of the Supreme Court of Appeals
of Virginia :
Your petitioner, Leroy Ferby, 'vas granted a hearing before
the Circuit Court of Dinwiddie County, Virginia, on July 18,
1967, and the Court after hearing evidence deemed it proper
and permissible to deny the prayer embodied in said petition
for writ of habeas corpus ad s~tbjiciedum. The final order
was entered on July 25, 1967.
On August 16, 1967, your petitioner filed with the Clerk
of the Circuit Court of Dinwiddie County, Virginia, a Notice
of Appeal and an Affidavit of Poverty, as set out in the Rules
of the Supreme Court of Appeals of Virginia, copies of which
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are hereto attached. The Court previously ·on July 25, 1967,
appointed Nicholas Daniels, Attorney of Petersburg, Virginia, to act as counsel for your petitioner.
Attorney for petitioner immediately requested to have the
record of the hearing transcribed and turned over to the Clerk
of the Circuit Court of Dinwiddie County, Virginia. On
September 25, 1967, the Clerk of said Court notified attorney
for petitioner that the transcript of petitioners' hearing had
not been received by the Court and that it was not expected
to be timely received.
The said transcript of the hearing of your petitioner has
not been turned over the said Clerk and therefore attorney
for petitioner knows that he does not have sufficient time
within the sixty ( 60) day period as set out by the Rules of the
Supreme Court of Appeals of Virginia to properly prepare
and submit your petitioner's case for appeal.
page 75-b ~
WHEREFORE, your petitioner prays that he
be granted an extension of time of ninety (90)
days in addition to the sixty (60) days set out by the Rules
of the Supreme Court of Appeals of Virginia, in order that
your petitioners' case may be properly prepared and submitted for appeal.
LEROY FERBY
By Counsel
NICHOLAS DANIELS
Counsel for Petitioner
402-403 Union Trust Building
Petersburg, Virginia
Reed. 9-26-67.

H. G. T .
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Hearing in the above on July 18, 1967, before Ron. D.
Carleton Mayes, on a Writ of Habeas Corpus Ad S'Ubjiciendum.
ATTORNEYS
Nicholas Daniels Esquire, Attorney for Petitioner
Reno 8. Harp, Ill, Esquire, Assistant Attorney General

Attorney for the Petitioner, Nicholas Daniels, having requested the Court to exclude the witnesses, the following
were excluded: Sheriff A. Hill Burton, Deputy Sheriff Henry

Leroy Ferby v. C. C. Peyton, Supt., etc.
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W. A. Caudle
M. Austin, Herbert T. Williams, III, Patrolman D. W. Kirkland, M. Watkins Booth, Edgar Crowder, W. A. Caudle
The Court to Leroy Ferby, the Petitioner:
The Court:
Q. Now, Ferby, you have been over this with your lawyer,
have you not?
A. Yes, sir.
Q. And he has summoned everybody you want summoned,
has he not?
A. Yes, sir.
Q. Are there any objections you want to raise about him
(your attorney) before we start?
A. No, I don't.
W. A. CAUDLE, former Deputy Sheriff, first being duly
sworn, testified as follows:
DffiECT EXAMINATION
By Mr. Daniels: (Attorney for the Petitioner)
Q. Mr. Caudle, on December 30, 1965, were you employed
by the Sheriff's Office of Dinwiddie County?
A. Yes, sir.
Q. In what capacity, sir?
A. Deputy Sheriff.
Q. Are you familiar with the case against Leroy Ferby
concerning alleged felonious assault against Edgar Crowder?
A. Yes, sir.
Q. Now, 'vere you with other police officers on January
30 when a, Leroy Ferby, Petitioner, was picked up for questioning?
A. On January the what?
Q. On December 30, 1965.
A. I guess that would be.
Q. Would that be in the evening?
A. It 'vas late at night.
page 2 ~ Q. Where was Leroy Ferby picked up?
A. The first time at his home on-I believe it was
Dunlop Street-in the City of Petersburg.
Q. Were you accompanied by other police officers'
A. Yes, sir.
Q. Can you recall who those police officers were?
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W. A. Caudle
A.Q. Can I phrase the question this way?

Mr. Harp: I object to your leading the witness.
The Court: Objection sustained.

Q. (Mr. Daniels continuing) Were you accompanied by
Sheriff Hill Burton 1
A. Yes, sir, and there were about four Petersburg police
officers.
Q. Were you accompanied by a Sgt. Kirkland of the Petersburg police force 1
A. I couldn't say for sure.
Q. Were you accompanied by Officer Morris of the Petersburg Police Department 1
A. I don't know. I can't say for sure.
Q. Were you accompanied by any other police officers from
the Sheriff's Department?
A. I believe Deputy Sheriff Austin was with us. I'm not
positive.
The Court to Mr. Daniels :
Q. What is the date you asked about?
A. December 30, 1965.
Q. (Mr. Daniels continuing) December 30, 1965. Is that the
date that the alleged crime 'vas committed 1
A. I think so. Yes.
Q. When you were with Sheriff Burton and the other police
officers, was there a warrant for the arrest of Leroy Ferby,
the petitioner Y
A. No, sir.
Q. Did you accompany police officers into the home of Leroy
FerbyY
A. Yes, sir.
page 3 ~ Q. Was he advised as to what he would be questioned on?
A. No. At the time we went in and wanted him to go to this
hospital for a man to look at him.
Q. 'Vas he under arrest at that timef
A. No.
Q. Did he voluntarily goY
A. He didn't say he didn't 'vant to go.
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W. A. Oaudle
Q. But you had five or six police officers there asking him
to go with them?
A. That's right.
The Court:
Q. Was any force usedt
A. No, sir.
Q. Were any threats of any typef
A. No, sir.

Q. (Mr. Daniels continuing) Did you go with Leroy Ferby
to the Petersburg Hospital?
A. Yes, sir.
Q. Was Leroy Ferby first taken to the Petersburg Police
Station?
A. No, sir.
Q. Did you take him straight to the Petersburg Hospital
and straight back home?
A. Yes, sir.
Q. Did the police prior to taking Leroy Ferby to the Petersburg Hospital make a phone call to the hospital or speak to
anybody?
A. No, sir. Ah, yes, we did. We called the hospital and
were advised that Mr. Crowder was able to look at a man.
Q. Do you recall who made that phone call 7
A. They saidMr. Harp: I object to hearsay, Your Honor.
The Court: Let him go ahead.
A. (W. A. Caudle continuing) They said he was going to
the operating room fixing to be operated on but they would
hold it up and give us ten minutes to get there. We rushed
over and he (Mr. Crowder) viewed the suspect.
Q. Were you present when the person, I believe
page 4 ~ it was Mr. Crowder, who made this identification Y
Is that correct?
A. Yes, sir.
Q. Was he conscious at the timet
A. Well, his eyes were open but he looked pretty much as if
he was in a daze.
Q. Did he or did he not sit up on the stretcher Y
A. No, sir.
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W . .A. Caudle
Q. Did he or did he not identify the person that you all
brought over to the hospital Y
A. No, sir. He did not.
Q. Is it a fact thatA. Well, he never said anything.
Q. He never said anything at all?
A. He never said a word. Just shook his head.
Q. Yes or NoY
A. No. He shook his head from side to side.
Q. He shook his head from side to side. Is that correct?

Mr. Harp: I object to leading the witness.
The Court: Objection sustained.

Q. (Mr. Daniels continuing) What did you interpret him
shaking his head "no" to mean?
A. Well-we took the two men back home and let them
loose.
The Court: I think the Court is capable of understanding
what "no" means.
Mr. Daniels: I just wanted to get it into the record, Your
Honor.
Q. (Mr. Daniels continuing) Were you with the officers and
Sheriff Burton, when the petitioner was arrested on January
3, 1966?

A. No, sir. I was not.
Q. You were not 1
A. No, sir.

CROSS EXAMINATION
By Mr. Harp:
Q. Now, the night that Ferby shot Mr. CrowderMr. Daniels: I object to that, Your Honor.
The Court: Object to 'vhat Y He hasn't stated his question
yet.
~

Q. (Mr. Harp continuing) Now the night that
Ferby shot Crowder, is that the night you picked
Ferby up? Is that correct?
A. Yes, sir.

page 5
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W . .A. Caudle
Q. Do you recall how long it was after the crime was committed.
A. The crime was committed at approximately 9 :30 and I'd
say roughly 1 :00.
Q. Now when you all got to the hospital, }.{r. Crowder was
in right sad shape, wasn't heY
A. Yes, sir.
Q. They were getting ready to operate on him, weren't
they'
A. Yes, sir.
Q. He was unable to talkY
A. Yes, sir.
Q. Do you know whether he had been given drugs Y
A. I don't know.
Q. Did he appear to have been given drugs?
Mr. Daniels: I object to that, Your Honor.
The Court: Objection sustained.
Q. (Mr. Harp continuing) Subsequent to this identification
this man was released, right 7
A. Yes, sir.
Q. And then he was later picked up?
A. Yes, sir.
Q. Did you have anything further to do with the caseY
A. I talked to him at Petersburg City Jail later on.
Mr. Harp: That's all.
REDIRECT EXAMINATION
By Mr. Daniels :
Q. I have just one question. You say you spoke to the petitioner at the City Jail Y
A. Yes, sir.
Q. Who else was there t
A. Deputy Sheriff Austin and myself.
Q. Austin?
A. Yes, sir?
Q. On what date did you speak to the petitionert
page 6 ~ A. I couldn't give you the exact date, sir.
Q. Was it one, two, or three days after his arrest Y Or longer Y
A. I would say it 'vas three days.
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W. A. Caudle

Q. But you did not make the arrest of the petitioner on
January 3rd Y
A. No, sir. He was arrested by Petersburg police officers
and placed in Petersburg Jail.
Q. Let me ask you this. Were you at the Dinwiddie County
jail at any time that Mr. Crowder allegedly picked out the
petitioner in a line-up 7
A. Yes, sir.
Q. How long after the original incident of shooting did
this occur? Do you recall?
A. I don't know the date.
Q. Was it some time prior to the petitioner having a preliminary hearing?
A. That's correct.
Q. Was it some time in March or March 147
The Court: He said he didn't know the date, so he would
just be guessing.
Mr. Daniels: Your Honor, I believe the record will show
that the preliminary hearing was held in this matter on April
11, 1966.
Q. (Mr. Daniels continuing) Was that prior to the hearing?
A. That is correct.
Q. How many were in the line-up T
A. Six, I believe.
Q. Would you recall off hand who the persons in the lineup were?
A. Yes, sir. There was Percy Jones, No. 1, left to right;
Lawrence Wallace, No. 2; Roosevelt Rich, No. 3; Nelson
Patterson in 4th spot; Leroy Ferby in the 5th spot; Preston
Claiborne, 6th man in the line.
The Court: Mr. Caudle, I notice you are reading from
notes. Were these notes made at the time that you were on
duty!
A. Yes, sir.
page 7 }

Q. (Mr. Daniels continuing) Do you know if any
other persons other than Jones and Ferby were
personally known by Mr. Crowder or had worked for him?
A. Not that I know of.

Witness excused.
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Sgt. D. W. Kirkland
SGT. D. W. IITRKLAND, after being duly sworn, testified
as follows:
DIRECT EXAMINATION
By Mr. Daniels :
Q. Sgt. Kirkland, without leading, I believe you are Sergeant with the Petersburg Police Department. Is that correct?
A. Yes, sir.
Q. Were you working in that capacity on December 30,

1965?

A. Yes, I was.
Q. Did you have an opportunity on this date, particularly in
the evening, to accompany officers of the Dinwiddie Sheriff's
Department Y
A. Yes, sir. I did.
Q. And where did you goY
A. We went to Dunlop Street in the city.
Q. Was there a warrant for arrest for any persons in the
possession of the Dinwiddie Sheriff Department's officers Y
A. At the time we went to the address on Dunlop Street
I don't recall any warrant.
Q. Was there any other person other than police officers
accompanying you 'vhen you went to the Dunlop Street addressY
A. Not that I recall. No, sir.
Q. To whose home did you arrive at on Dunlop StreetY
A. Ferby's.
Q. And who else was there?
A. I don't know for sure. I think his wife was there.
Q. Did you go to the door of the home with the other
officers?
A. That is correct.
Q. Do you recall whether or not Mr. Ferby was placed
under arrest at that timeY
A. No, he was not.
page 8 ~ Q. Do you recall for what purpose the police and
the officers of the Sheriff's Department were there f
A. We went to take Ferby to Petersburg Hospital. I'm
not sure.
Q. How many officers were present at the time that you
went to Ferby's homeY
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A. There were several of them. I don't lmow exactly how
many.
Q. Would it be correct to say about six?
The Court: He said he didn't know. I don't 'vant you putting words in his mouth.
Mr. Harp: I object to leading.
Q. (Mr. Daniels continuing) Was Sheriff Hill Burton present?
A. The only one that I can say I remember from Dinwiddie
was W. A. Caudle.
Q. Well, can you give an estimate as to how many police
officers 'vere present at that time?
The Court : He ans,vered that one time.
Q. (Mr. Daniels continuing) Can you recall 'vhether or
not Ferby voluntarily went with the police officers to Petersburg Hospital Y
A. I do not recall having talked to him.
Q. Were you in their presence 'vhen they did speak with
him?
A. I was there but I don't remember the conversation.
Mr. Daniels : No further questions.
Mr. Harp: No questions.
Witness excuRed.
SHERIFF A. IIILL BURTON, after being duly sworn,
testified as follows:
DIRECT

EXA~1INATION

By Mr. Daniels :
Q. Sheriff Burton, did you have an opportunity to investigate the alleged matter concerning Leroy Ferby shooting
Mr. Edgar Cro,vder f
A. I helped.
Q. On the night of Decen1ber 30, 1965 did you have the
opportunity to go to Petersburg to speak 'vith the petitioner?
A. Yes, I did.
page 9 ~ Q. Who accompanied you?
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A. Mr. Caudle, myself, Mr. Kirkland, Mr. Morris,
I believe. There were two Petersburg officers.
Q. When you 'vent to Petersburg where did you go first!
A. To the Petersburg Police Station.
Q. Did you have a warrant to arrest anyone in your possession at that time Y
A. No, sir.
Q. Did you go to the home of Leroy FerbyY
A. Yes, sir.
Q. I believe it 'vas yourself, Mr. Caudle, and Officer Kirkland and Office Morris f
A. Yes, sir.
Q. When you arrived at the home who did you find 7
A. There were several people there. I don't recall who
they were.
Q. Excuse me, but did you personally know Leroy FerbyY
A. No, sir.
Q. Had you ever had any contact with him before Y
A. I didn't know him but I had seen him.
Q. Did you speak to Mr. Ferby 'vhen you went to his home f
A. I did not. I think the Petersburg officers and Mr. Caudle
were the ones 'vho talked to Mr. Ferby.
Q. Did you speak to him personally?
A. No, I did not.
Q. Who was in charge of the investigation at that time¥
A. I believe J\IIr. Caudle was the first one to get to the
scene after it happened.
Q. So Mr. Caudle would be in charge of the investigation?
A. Yes, sir. But the Petersburg officers were in charge of
it down there.
Q. Was it 1\fr. Kirkland who spoke with Mr. Ferby7
A. I don't kno'v who spoke to him but I did not question
him.
Q. You did not ask Mr. Ferby if he knew a boy named
Percy Jones 7
A. No, sir.
page 10 ~ Q. Did you call the Petersburg Hospital Y
A. I 'vent over to Petersburg Hospital.
Q. Who went with you 7
A. All of us. 1\Ir. Ferby and two Petersburg officers, Mr.
Caudle and myself.
Q. How about 1\fr. Jones?
A. I don't recall right off hand. I believe he did. I believe both of them went.
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Q. .And Mr. Kirkland would be mistaken if he said he did
not go to Petersburg Hospital. Is that correct?
A. I don't know whether both of them went or not but I
know one of them went with us
Q. Would Mr. Kirkland be mistaken if he said he did not
speak to Mr. Ferby?
A. I don't know whether he did or not.
Q. Ho'v about Mr. Caudle? Would he be mistaken if he
said he did not speak to Mr. Ferbyf
A. I don't know that either. I don't know what he said.
Q. All right. Now, when you went to Petersburg Hospital,
it was you and Mr. Caudle, and Mr. Kirkland and Mr. Morris,
Ferby and this person named Percy Jones. Is that correct?
A. Yes, sir.
Q. Were you present when Mr. Ferby and Mr. Jones were
brought in the presence of Mr. Crowder?
A. I was.
Q. And on what was Mr. Crowder lying?
A. He was lying on a thing that you take them to the
emergency room. I don't know what you call them.
Q. Did you speak with Mr. Crowder?
A. Not at that time. He was-He didn'tQ. For what purpose was ~Ir. Ferby brought to the hospital'
.A.. We were hoping for an identification at that time. Mr.
Crowder was on the way to the operating room and was in
the hall and just nodded his head and said that these were
not the two men who held him up.-He didn't say anything. He
just nodded his head and I gathered from the nod that these
were not the two men.
Q. This was two or three hours after the incident of the
shooting. Is that correct?
page 11 ~ A. Well, he had been in the emergency room
and was on the way to the operating room. Of
course, at that time he was in no physical means of identifying
anybody.
Q. Why did you bring Ferby and Mr. Jones over to the
hospital then?
A. It was not my wishes at that time.
Q. Did somebody make a phone call to the hospital and ask
the doctor if Mr. Crowder was physically able to make an
identification f
A. A phone call was made to the hospital. I don't know
who made it, asking the doctor to hold up the operation a few
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minutes until we could get there with the two men. I don't
know who made it.
Q. Do you know where the phone call was made from 7
A. I believe it was made from the police station. I'm not
sure.
Q. Well, did you all go to the police station and then to the
hospital?
A. I believe we did.
Q. Did you take a warrant of arrest for Leroy Ferby?
A. Not that night, no.
Q. When did you take the warrant for his arrest?
A. I don't remember the date.
Q. Would January 3rd be about the right datet
A. I believe so.
Q. Your Honor, I believe the record shows the warrant
was issued on Januarv 3, 1966. Is that correct?
A. If that is the date
Q. Did you arrest Leroy Ferby?
A. No, sir.
Q. Did-Do you lmow who arrested him 7
A. I believe that Mr. Caudle and some of the Petersburg
officers arrested him.
Q. Did they have a warrant in their possession when they
arrested him the second time 7
A. Yes, they did.
page 12

~

The Court : He never was arrested the first
time as I understand it.

Q. (Mr. Daniels continuing) Did you arrest Leroy Ferby
the first time Y
A. No, sir.
Q. Now, about how long was he in your custody from the
time you picked him up and carried him to the hospial and
you released him 7
A. We didn't have him in custody. He just went with us.
We asked him if he wanted to go and he was willing to go
and was very cooperative.
Q. All right. 'Vbat information did you have for securing
a warrant for arrest on January 3, 1966?-Did Mr. Crowder
change his identification?
A. Well, I spoke with Mr. Crowder.
Q. What date was that?
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A. Well, it was on a Sunday and at that time he could not
remember any of us coming over to the hospital at the
night of the identification. He did not remember seeing me
or anyone else. We secured other information regarding the
shooting.
Q. Did you secure that information from Mr. CrowderY
A. No, sir.
Q. Now, you say you got other information. Was it from
an informative source Y
A. It was from investigation and reliable sources. Yes,
sir.
Q. Was it a person you had dealt with before concerning
information Y
A. Well, from other persons and through investigationthat made me swear out the warrant.
Q. 'Veil, then, I am going to ask you this question. Was
it persons that you had dealt 'vith before in obtaining
information Y
A. Yes, he was a reliable person.
Q. Had you dealt with this person before?
The Court: It does not have to be a person that you dealt
with before. It does not matter whether yon have dealt
with him or not. It is just whether he is a reliable person.
That is the question.
Q. (Mr. Daniels continuing) Did this person
page 13 ~ state to you that they were at the scene of the
crimeY
Mr. Harp : Now I don't see the purpose of this line of
questioning.
Mr. Daniels: I am interested in the information received
prior to the warrant.
The Court: I don't think it has anything to do with it
because it went to the Grand Jury. When it goes to the
Grand Jury it makes no difference. Now if he was tried
strictly on a warrant I could see where it would affect it
but this man was not tried on a warrant; he was tried on an
indictment.
Mr. Daniels: Your Honor, one of the allegations of the
petitioner was illegal arrest. Another is in violation of the
4th Amendment; it says that no warrant shall issue without
qualified information, and is one of the questions in this
case.
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The Court : He has answered the question according to the
way I see it. He said that he received information from Mr.
Crowder. Mter the man was in his right mind he did not
remember them coming over to the hospital that night. He
received information of a reliable informer and I think the
Supreme Court has held that you do not have to give the
name of his informer.
Mr. Daniels: Your Honor, Are you going to sustain Mr.
Harp's objection Y
The Court: Yes, I am going to.
Mr. Daniels: I respectfully request that an exception be
noted.
The Court : All right.
Q. (Mr. Daniels continuing) Sheriff, did you speak with
the petitioner?
A. No, sir. I never interrogated him.
Q. Were you present around March 14, 1966 when a lineup was made and ~{r. Crowder was asked to pick some
persons out of a line 'vho were alleged to have assaulted
him on December 30, 1965 Y
A. I was.
Q. How many were in the line Y
A. I don't know right off hand.
Q. Was the petitioner in the line-up?
A. He was.
page 14 ~ Q. Did you know any other persons In the
line-up?
A. Did I know them Y
Q. Did you know any other persons in the line-up or had
you seen them before?
A. Yes, I had seen them before.
Q. Were all of these persons of a colored race Y
A. I believe they were.
Q. Did you say that Mr. Cro,vder never stated any words
on December 30 at the investigation Y

The Court: He said that Mr. Crowder shook his head in
a negative manner.
Q. (Mr. Daniels continuing) You testified-

The Court: Anything he testified, I don't 'vant to hear
about that any more.
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The Court: Oh, I thought you meant he testified here, not
at the trial. Go ahead.
Mr. Daniels: No, sir. I asked if he testified at Mr. Ferby's
trial.
Q. (Mr. Daniels continuing) What you testified here is the
same thing that you testified at Ferby's trial t
~{r. Harp : I beg your pardon.
The Court: He said what he testified here is the same thing
that he testified at the trial. Is that correctt
Mr. Harp: I object to that question.
The Court : Objection sustained.
Mr. Daniels: No further questions ..

Mr. Harp: You secured a warrant from a Justice of the
Peace. Is that correctt
A. Yes, sir.
Q. And then on the face of this warrant you arrested him!
A. Yes, sir.
Witness Excused.
EDGAR CROWDER, being duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Daniels :
Q. Do you remember an incident that occurred at your
station on the night of December 30, 1965 7
Mr. Harp: We stipulate that he was shot.
page 15

~

A. Yes, sir.
Q. Do you recall on the same night or in the
early part of the next morning being in the hospital and the
police officers coming up with any persons for you to identify7
A. No, sir. I do not. As a matter of fact, I don't remember
entering the hospital.
Q. When was the first time you saw the petitioner after
your being discharged from the hospital 7
A. The first time I saw Ferby after being in the hospital
was at the line-up out here by the jail.
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Q. When was that Y
A. Probably-oh, I don't know, probably six or eight weeks
later or more than that. About March.
Mr. Harp: I object to leading.
The Court: Sustained.
Q. Do you recall who was in the line-up, Mr. Crowder?
A. No.
Q. Did you lmow anybody in the line-up Y
A. I did not recognize anybody but Ferby.
Q. Did you know a Preston Claiborne Y
A. I only recognized the two that entered the store that
night.

The Conrt: And that night-you mean the night that the
shooting occurred 1
A. Yes, sir.
Q. I would like to know about some that were named in
the line-up. Preston Claiborne-had he ever worked for you!
A. As a small boy, I had remembered Claiborne but I had
not seen him in several years and did not recognize him and
still wouldn't.
Q. How about Nelson Patterson or Peterson? Did he have
an account at your service station 7
A. No, sir.
Q. Now you said that you recognized Leroy Ferby and
this other person Y What was the other person's name Y
A. Well, I later found out that his name was Jones.
Q. Had you ever had any dealings with Ferby or
JonesY
page 16 ~ A. Well, no real dealings. I knew Ferby before.
Q. How long prior to December 30, 1965 7
A. Well, certainly as much as six months or it could have
been more.
Q. How many times had you seen him before Y Once or
twiceY
A. I couldn't say that. I would say several times. He used
to buddy around with some boys up in West Petersburg
that stopped by quite often. He was usually with them.
Q. IIow about the Jones boy?
A. I don't know as I ever saw the Jones boy before that
night. I possibly did but not that I paid any attention t.o.
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Q. How was the line-up conducted at the Dinwiddie County
jail Y Was each person brought out and put in a line-up and
they said, well, pick out the one you want Y
A. No they 'vere not brought out. They were lined up
beside the wall the first time I saw them. I mean-! didn't
see the line arranged or anything.
Q. How were these persons dressed Y Were they dressed
similar?
A. No, I don't think they were.
Q. Were they all about the same size Y
A. No, it seemed to be a variation of sizes.
Q. The boys that assaulted you. Were they dressed in
any unusual way? Did they have hats on, etc?

Mr. Harp: Your Honor, I object to that question as we
are not on cross examination.
The Court : Objection sustained.
Mr. Harp: It is the line-up we are talking about.
Mr. Daniels: Your Honor, we had three points in this petition, one, illegal arrest, another one is ineffective counseling
and of course the third has nothing to do with court examinations. I would have to see ho'v some of them were dressed
to find out.
The Court: Well, do you remember how they 'vere dressed T
A. I don't remember how each one was dressed.

Q. (Mr. Daniels continuing) It was no doubt in your mind
that these 'vere the persons yon picked out in the line-up?
A. None whatever.
page 17 ~ Q. Jannary, February, 1\farch-this line-up was
conducted about three months after yourMr. Harp: I object. That is a leading question.
The Court: I am going to overrule you, and note your
exception.
Mr. Daniels: That is all.
No further questions.
Mr. Daniels: I may want to question himMr. Harp: N o,v, if he wants to question him, I have no
objection but are 've going to try this case in piecemeal.
The Court : No, we are not going to try it in piecemeal.
This man has got work to do, too.

Leroy Ferby v. C. C. Peyton, Supt., etc.

29

H. B. Batte
Mr. Harp: You can use him in rebuttal.
The Court: You can use him in rebuttal but that is all he
can come back on. One bite of the cherry. Although in this
day and time I think \Ve can give the defendant as many
bites as he wants. The tree is loaded.
1\{r. Daniels: Your I-Ionor, I don't know what position I am
standing on right now. If I release this \vitness and let him
·
go and if the rebuttalThe Court: It appears to me that the people are in that
position all of the time.
1\{r. Harp: I have no objection to having him recalled.
The Court: 'Ve will let you call him in rebuttal.
Mr. Daniels : That was my sole purpose, Your Honor.
H. B. BATTE, first being duly sworn in by the Judge,
testified as follows:
DIRECT EXAMINATION
By Mr. Daniels :
Q. Mr. Batte, were you the Clerk of the Court on J\!Iay 17,
19667
A. Iwas.
Q. Was that a date that the Grand Jury was convened for
bringing true bills or not true bills concerning felony cases
in Din,viddie County?
A. What date was that?
Q. May 17, 1966. I think the record will show
that.
page 18 ~ A. It was the first day of the June term. Yes,
sir.
Q. Do you remember ho\v many members sat on the Grand
Jury that dayY
A. We usuallv have five.
Q. Do you re~call how many members of the colored race
sat on the Grand Jury?
A. One.
Q. Now, I am going to have to ask you some questions
that you will have to ans·wer to the best of your ability.
What is the proportionate share of colored persons in the
county of Din\viddie as to white persons Y
Mr. Harp: Now, I don't think 1\{r. Batte is qualified to
answer as to that census in this county.
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The Court : Objection sustained.
Mr. Daniels: Your Honor, the question has been raised
about the systematic exclusion of the colored race.
The Court: For the record I will put in that normally we
have three whites and two Negroes. Is that correct, Mr.
BatteY
Mr. Batte: Yes, sir.
Mr Daniels : Then the ratio is three to two.
The Court: Now sometimes there may have been more but
the white and the colored have not been excluded, either one
in accordance with their race, and I may say this as a
matter to indicate that in the eleven years I was a prosecuting
attorney there was never an appeal attempted by a colored
one. There had never been one attempted until this newfangled law came in from the Supreme Court of the United
States. The justice they have gotten here has been accepted
by them and they realize it and I might say one step further
in this case that this man was not indicted on all charges
here. I-Ie was not indicted on robbery and he was not indicted on attempted murder; he was only indicted on felonious
assault. The other two could be brought at a later date. And
I might also add about the relations since you injected the
issue of race, that there has never been a question in this
county about schools or anything else. We have gotten together with harmonious relations at all times. There has not
been a question raised in this county that I am familiar with
and I have been back here for at least twenty
page 19 ~ years. There has been nothing concerned with voting of anything of that type. We have them on
our boards in our county.
The Court: Is that the record, Mr. BatteY
A Yes, sir. We had two colored ones on the jury this
morning.
Q. (Mr. Daniels continuing) This morningA. Yes, sir-this morning for the July term.
Q. Is the policy of choosing members of the Grand J nrv
in compliance with the State Statute for such duties 7
.,
A. What is the State Statute 7
The Court : That is something we try to follow and the
Judge gives the name and the list to go by. We try to follow
the State Statute and not make exceptions. I will answer that
because it was not the Clerk's question, it was mine.
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Mr. Daniels: Well, I thought Mr. Batte would be familiar
with that
The Court: No, it is the Clerks' duty to do whatever the
judges tell them. Sometimes it's wrong and sometimes it's
correct. It is intended to be correct at all times.
No further questions.
Next witness.
MR. HERBERT T. WILLIAMS, III, after being duly
sworn, testified as follows :
DIRECT EXAMINATION
By Mr. Daniels:
Q. Mr. Williams, you were the attorney appointed by the
court for Mr Leroy Ferby on January 10, 1966. Is that
correct?
A. That is correct.
Q. Can you tell us when a preliminary hearing in this trial
was held'
A. Well, the preliminary hearing was continued several
times because Mr. Crowder was still in the hospital. I think
we finally held the preliminary hearing on April 11, but let
me check my notes. April 11. I believe it had been set for
February 7 but it was continued because of Air. Cro,vder
and it had been set for March 15 and it was continued.
The Court : There was a hearing, ~Ir. Daniels,
and Mr. Williams made the usual 500 motions that
you usually make, didn't you?
A. I tried to turn over every stone I could find, Your
Honor.
page 20

~

Q. (Mr. Daniels continuing) Mr. Williams, did you speak
with the petitioner after your appointment?
A. The day I was appointed I had Deputy Sheriff Austin
bring the petitioner to my office and at that time recalled the
highlights of his case. The officer sat in the front part of my
office and the petitioner and I went into the back part of the
library and closed the door. I guess we were back there about
an hour. We went into the case in detail and wrote down,
oh, two odd pages at the most.
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Q. At that time did you speak to the petitioner in regard
to witnesses Y
.A. The first time I asked if he had any witnesses and my
notes indicate he said the only witnesses were an officer in
Petersburg and his wife, Lucinda Ferby, and he gave me her
address as 221 South Dunlop Street, Petersburg.
Q. Did he ever discuss the matter of a doctor or some particular doctor t
.A. He never asked me to summons a doctor. He related to
me the incident of a phone call to the hospital in regard to
whether or not the doctors thought Mr. Crowder was able
to identify him and at that time I elected to wait and see what
happened and I took no action on that. Then on the date of
his trial I had him go over an attorney's memorandum and I
recall at that time he stated that his only witness was Lucinda Ferby.
Q. The only witness was Lucinda Ferby?
.A. That is correct.
Q. Did you ever try to locate the doctor that he described
to you or speak with police officers concerning same?
A. No. Oh, yes, I discussed it thoroughly with every police
officer. I made a nuissance of myself in that respect. I came
to the conclusion at the preliminary hearing when Mr. Crowder was evidently as positive as he was that it was no sense in
talking to the doctors.
page 21 ~ Were you present when the line-up took
place?
A. I was not.
Q. In Dinwiddie County Y
A. I learned of the line-up afterwards.
Q. Well, did the Dinwiddie police officers ask your permission to conduct this line-up?
A. They did not. At the preliminary hearing I raised this
question and asked the Court not to allow the evidence from
the line-up and the Court overruled me and took the evidence.
Q. Your exception was noted in the Court?
A. Well, they do not have a record in the preliminary
hearing.
Q. Did you raise that exception in the Higher Court?
A. I had the intention of raising that exception with the
Higher Court but did not do so when Mr. Ferby changed his
mind and decided to plead guilty.
Q. Oh, there was a plea of guilty?
A. We tried this case until all the evidence was in and at
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that time things looked very badly for him and we asked the
Court for a recess and the Court granted it. We went into
the Grand Jury room and }rfr. Ferby changed his plea. This
was done after a conference with myself, Mr. Lewis, Attorney
for the Co-defendant, and the Commonwealth's Attorney.You
will notice from the memorandum that he signed that he said
he wanted to plead not guilty and to be tried by the Court
and changed his mind after the evidence was in. So I never
raised the question.
Mr. Daniels: Your Honor, this is news to me because the
records do not show that he pleaded guilty. It is that he
pleaded guilty and after the Court heard the evidence and
argument of counsel found the defendant guilty.
The Court: Gentlemen, I can assure you that I do not remember all the details of the case.
Mr. Daniels: Let me refresh my men1ory. I think the jury
was waived in the case but not a plea of guilty.
Mr. Williams: Oh, the jury was waived.
Mr .Daniels : Yes, sir.
page 22 ~ Mr. Williams: I remember on the case we took
a recess and we discussed the handling of the case.
Ferby discussed it with me, discussed it with his witness, his
wife. Mrs. Ferby said she did not want to testify. She also
told me that she could not alibi him because he was not at
hon1e when he said he \vas. Then Ferby decided that he did not
want to testify, and I decided that since the Court would
find him guilty and since he had no defense that he should
confess and put himself upon the mercy of the Court and my
recollection is that is what he did. My experience has been
that generally if a prisoner confesses and puts himself on the
mercy of the Court that it makes a difference in the sentence.
Q. (Mr. Daniels continuing) I see by your notations that
Ferby waived trial by jury and requested the Court to try
the case. Is that correctY
A. Well, I don't know if the record shows it or not.
Q. I do not have the record here before me but the orders
sho\ved that.
A. I feel that the after effect of our conference \Varranted
a change of plea.
Q. Did you speak to all the police officers involved?
A. I talked to police officers on several occasions.
Q. Did you speak to Kirkland 7
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.A. I did not talk to any of the Petersburg officers.
Q. Did Ferby discuss with you the question of the first
time he 'vas picked up? Whether it was illegal-or if he was
arrested!
.A. He discussed it with me in detail. I had a note to consider this point because at the time I thought the point was
important. Here is what he told me. That on December 31,
1966-1965, he was picked up by W. A. Caudle, and Officer
Kirldand from Petersburg, and Sheriff Hill Burton about
twelve midnight and taken to Percy Jones' house. The officers
took both boys to Petersburg General Hospital. Mr. Crowder
was rolled out into the corridor where both boys were standing. Several police officers were there. Mr. Crowder was
asked, are these the boys! Ife answered, no, these are not the
ones. Then he was released. Then, I have a note here that he
was not taken before Cro,vder again. After failure of identification he was turned aloose and picked up again on
page 23 ~ January 1st or 3rd. Now these notes were taken
on January 10 which was the date I was appointed
and in 1ny office across the street.
Q. Did you make any preliminary motions to strike the
evidence!
.A. Percy Jones, the co-defendant, had made a statement
which tended to incriminate both he and my client. I made
that motion at the preliminary hearing, and I think in this
Court, that Jones' evidence could only be used against Jones
and that Jones' evidence could not be used against my client.
Q. Did you investigate that point as to whether the incriminating statement was made in the presence of Mr.
FerbyY
.A. It was not made in Mr. Ferby's presence and I interrogated Mr. Jones on the point in Mr. Ferby's presence and
Mr. Jones flatly denied making the statement but several
police officers testified to the fact that he made the statement.
So as far as I am concerned, Jones denied it and the police
officers said he made it. In any event, I made it a point to
say that it should not be used against hin1.
Q. Was that point raised in the Circuit Conrt during the
trial Y
A. It was raised at every level.
Q. All right.
A. Now, I have met with this boy seven different times.
Q. I see your records indicate that. There is no question
with that. Can you state why you requested that Ferby and
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Jones be tried together? Was that by agreement of counsel,
Mr. Ferby, Mr. Jones, by you and Mr. Dick Lewis? Can you
tell this Court what the purpose of that was Y
A. WellQ. Was that just poor judgment by you?
A. I can't remember that. Nor can I remember whether
a motion was made to have separate trials. I do remember
this-that in preparation of trial the only defense that I had
and the only defense that Mr. Lewis had was alibis. We had
subpoenaed two witnesses and talked with them and both
alibi witnesses refused to qualify. Ferby's wife told me that
she could not perjure herself. That he was not at
page 24 } home when he said he was. She sat right there and
looked me in the eye. I asked him, Ferby, what am
I going to do Y And that is when-now this took place in the
conference we had after the Commonwealth's evidence was in
and we came out and decided not to fight and to put him on
the mercy of the Court. He was fully advised.
Q. One more question, Mr. Williams. Did Ferby ever note
or indicate to you after his conviction and sentencing that he
wished to make an appeal?
A. Before the Judge could get the sentence out of his
mouth, Ferby was standing on his feet and saying, "I appeal."
He did not ever discuss it with me and did not give me an
opportunity to discuss it. It couldn't have been a lapse of
more than a second.
Q. That was afterA. That was on the day of the sentencing and he jumped
up before the Judge was even through.
Q. Did you ever receive any correspondence from Mr.
Ferby?
A. Yes, I received a letter and discussed it with the Court
prior to answering it.
Q. Was that within sixty days in time to appeal!
A. The letter was dated on 10-12-66.
Q. October 12, 1966. The pre-sentence report was made out
on July 19, 1966. Is that correct?
A. I think he was sentenced July 19.
Q. Well, then, there will be no more questions.
Mr. Williams: Do you want me to read you the letter?
Q. Is that his letter to you or your letter to him Y
A. It is his letter to me. "My name is Leroy Ferby and
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July 19, 1966 you was appointed court attorney in my case
which was a felonious assault charge for which I was given
fifteen years. After the given time I also appealed. At this
time you, yourself, was present. The date was July 19, 1966
and I have heard nothing yet. I would like for you to look
into the matter for me. See if there is no record of my appeal
that I asked for. I would like for you to file one as quick as
possible. I 'vould like to have your legal counsel."
Q. "What 'vas the date of that?
page 25 ~ A. 10-12-66. I discussed it with the court as soon
as I saw the court and of course, I realize the appeal might be won. And I did not answer the letter until I
discussed it with the court. I wrote him a letter on October
28th. "Dear Mr. Ferby, I hereby acknowledge receipt of your
letter noting an appeal of your case. You will remember that I
was your court appointed counsel for your trial. I am not or
was not appointed to represent you on an appeal. As far as
I lmow no appeal has been filed on your behalf. Therefore, I
suggest that you send notice of appeal in writing to the Clerk
of the Dinwiddie County Circuit Court. Herbert T. Williams,
ill."
Q. Do you have any knowledge whether a letter was written
to the Court or not?
A. Yes, sir. If a letter was written to the Court, it was not
brought to my attention. And we verified that no appeal had
been noted.
Q. So the only thing you know about the appeal was that
after Ferby had been found guilty and sentenced he jumped
up and asked for an appeal?
A. He jumped up and said "I appeal." The Jones boy
stumbled around and said, "I appeal also" or words to that
effect. Nothing more was said. The officers came and marched
them down the aisle and I have not seen the boys since.
No further questions.
The Court: Mr. Williams, has it not been the custom of
about 99% of the people convicted to say "I appeal" right
after he has been convicted Y
Mr. Williams: Well, I think this boy had already made up
his mind because you hadn't finished uttering the sentence
good before heThe Court: That's what I'm talking about.
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CROSS EXAMINATION
By Mr. Harp:
Q. (Mr. Harp hands paper to Mr. Williams) Will you
identify this Y
A. It appears to be a copy of my Attorney's Memorandum which I always have executed in court appointed
cases.
page 26 ~ Q. Will you state whose signature is signed
thereont
A. That is the signature which was signed by Leroy Ferby
in my presence.
The Court: After it was explained to him f
A. Yes, sir.
Q. (Mr. Harp (continuing) He did not communicate with
you after you got out of the courtroom that he wanted to
appealY
A. No, sir.
Q. Do you know whether or not he filed an appeal after he
got out of Court!
A. All I kno'v is that after I got his letter I decided I had
to give it some attention. ~{y first impulse was that I was
under no obligation and did not even have to answer it. But
then I decided that I would give it some attention. I checked
with the Clerk and found that no appeal had been entered.
Then I called the Judge and did not get him even though he
lives here.
RE-CROSS EXAMINATION
By Mr. Daniels:
Q. Mr. Williams, I assume that you saved several objections
in the early course of trial, points that could be raised in an
appeal. Is that correct Y I believe one you said was about the
identification and was submitted to record. Is that correctf
The Court: I can't remember that, Mr. Daniels.
I know that at that time the statement of Jones could not
be used against Ferby. That was my judgment in the Ferby
case.
A. The point I make in this case, Mr. Daniels, you had as
positive an identification as I have ever heard from a witness
toward the accused.
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Mr. Harp : Was this case recorded, sir Y
A. This machine we are using now was in use.
That is all, thank you.
Next witness.
LUCINDA FERBY, after being duly sworn, bestified as
follows:
DIRECT EXAMINATION
By Mr. Daniels:
Q. What is your full name?
A. Lucinda Bates Ferby.
page 27 ~ Q. What's the middle name f
A. Bates.
Q. Lucinda Bates Ferby. Are you related to Leroy Ferby?
A. Yes, sir.
Q. In what relation?
A. Husband.
Q. He is your husband?
A. Yes, sir.
Q. How old are you Y
A. Eighteen.
Q. How long have you been married f
A. Three years and a half.
Q. Do you recall on December 30, 1965 Leroy being approached by police officers at your home?
A. Yes, sir.
Y. What time of night was that?
A. I don't recall the time.
Q. How late or how early in the night was it Y
A. I don't know exactly. About eleven.
Q. About eleven you say Y Have you ever discussed or been
interviewed by Mr. Herbert Williams who is representing
your husband on this charge of felonious assault against Mr.
Crowder on that night?
A. Not that I remember.
Q. He never discussed the matter with you at all?
A. No, sir.
Q. Did you see him at court 7
A. He told me outsideQ. Well, then, you did have a discussion with him?
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A. Yes, sir.
The Court : He talked to you about the case. Didn't you
talk to him about the case prior to the trial Y
A. Yes, sir.
Q. (Mr. Daniels continuing) When did you speak with him Y
A. Outside when he was tried. He told me it would be best
not to get on the witness stand and testify.
Q. Why did he say that?
page 28 r A. 'Veil, he said that I should not get up there
and tell a lie.
The Court: Were you going to tell a lie for him?
A. No, sir.
The Court: Mr. 'Villiams testified that you told him that
Ferby wanted you to get up there and say that he was at home
when he was not at home. And that you said you could not
say he was at home. Is that correct?
A. I couldn't be positive that he was there at the time.
Q. (Mr. Daniels continuing) You did discuss the matter
with Mr. Williams then. Is that right Y
A. No, sir, not that part. The only thing I remember is
him telling me not to get on the stand.
The Court: But you talked with him on the day of the
trialY
A. I don't remember it.
Q. (Mr. Daniels continuing) Was that the only time you
spoke with Mr. Williams? Did he speak to you prior to the
trial date?
A. Oh, yes. That was the only time he spoke to me.
Q. That was the only time he spoke to you?
A. I don't remember seeing Mr. Williams before.
Q. But this was just prior to trial on that date 1
A. Yes, sir.

No further questions.
CROSS EXAMINATION
By Mr. Harp:
Q. Were you present when your husband had the preliminary hearing at the County CourtY
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The Court: That means the hearing they had before I tried
him. You know Judge Barrow, don't you YWere you here when
they tried him on that date Y
Q. Did you see Mr. Williams on that dateT
A. Not that I remember.
Q. You didn't see him Y
A. I don't even remember which one is Mr. Williams.

The Court: Stand up, Mr. Williams. (Mr. Williams stands
up.)
Q. (Mr. Harp continuing) Did yon see himT You didn't see

him that day? You didn't talk to him that day?
A. No, sir. Not that I remember.
Q. Not that you remember. He could have talked
to you, couldn't he T
A. Yes, he could have.
Q. And he could have seen you before your husband was
tried!
A. I don't remember.
Q. You don't remember. You don't remember whether you
did or didn't. Is that true T
A. Yes, sir.
That is all. Thank you.

page 29

~

Witness excused.
LEROY FERBY, first being duly sworn, testified as follows:
The Court: Leroy, are you George's boy?
A. No, sir. My father was Lew Ferby.
Q. Was George your granddaddy'
A. Yes.
DIRECT EXA!1INATION
By Mr. Daniels :
Q. Mr. Ferby, you have a petition for a writ of habeas
corpus and the three points that you raised are illegal arrest-
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Mr. Harp: Your Honor, I object to him reading the petition.
The Court: Who wrote your petition for you, Leroy Y
A. I wrote it.

Q. (Mr. Daniels continuing) What did you write Y
A. I wrote a writ of habeas corpus pertaining to my caseillegal arrest, ineffective constitutional counselingQ. Who advised you on that T
A. Who advised me Y
Q. Yes.
A. When I was in the penitentiary-! stayed there for
about nine months, I had some law books and things. I had
seen some other writs so I decided to write a writ on my case.
Q. How far did you go in school T
A. I went to the seventh grade. But since I have been confined I have maintained a great deal of knowledge.
Q. Mr. Ferby, now you have heard the witness that I
called in your behalf. The first thing you raised was illegal
arrest?
A. Yes.
page 30 ~ Q. Now, on the night that you-1 assume that
you had spoken with your attorney on all of these
points that were in your petition Y
A. Yes, I did.
Q. You have heard your attorney that represented you at
the trial testify concerning these things?
A. Yes, sir. He crossed me the same way that he did the
first time.
The Court : He crossed you?
A. Yes, sir. He crossed me the same as he did the first
time.
The Court: If he crossed you, why didn't you make that objection to the Court Y Didn't the Court ask you if that was
your petition Y I asked you that day if you signed it and you
said, yes, you signed it.
A. No, sir.
The Court: No'v I want to warn you that you are under
oath and if you tell something that is wrong you might be
held on a perjury charge. Take a look at this. (Hands paper
to Ferby)
A. Yes, I signed it.
The Court: And you said at the day of the trial that you
signed it.
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A. Yes, but this 'vas after the date that I was found guilty.
The Court: No, it wasn't; it was the date you were tried.
A. I 'vas tried on the seventh month the 19th day of '66.
The Court: That was the date that you were sentenced. You
were tried June 6,1966, Is that correct, Mr. Williams?
Mr. 'Villiams : That is correct, sir.
A. (Ferby) That 'vas the date that I was tried Y
The Court: Yes.
A. Well, I don't know, sir. Because actually you had gave
me fifteen years and I 'vas confused.
The Court: You were what Y
A. I was confused because of the fifteen years.
The Court : I see. All right, go ahead.
page 31

~

Q. (Mr. Daniels continuing) 1\tir. Ferby, one of
the things on ineffective counsel-what particular
things do you have to aid your cause as to ineffective representation of counsel. We have your petition that Mr. Williams
did not point out that your arrest was illegally made to any
effective degree. What was your objection to that Y That is
the point I am trying to make before this Court now.
A. Well, he did not make no motions whatsoever. He actually-he advised me before I was found guilty that I 'vould
just have to go along with the procedure, you kno,v.
Q. The prosecution Y
A. Yes, sir. I asked him-I said, well, did you talk to the
doctor. He told me that he did not see where it was necessary
to drag the doctor in. He felt like the prosecutor had a pretty
good case against me, so I asked him again. vVell the doctors
could detremine if he was in satisfactory condition or not.
But he did not call for him.
·
Q. Could you supply Mr. Williams with the name of the
doctor?
A. No, I couldn't.
Q. And you 'vere in custody all of this time?
A. Yes, I 'vas.
Q. How many times did Mr. Williams speak 'vith you?
A. About seven times.
Q. And how long did he speak with you concerning your
case?
A. The first time it was January 10.
Q. How long did he speak with you then Y
A. About an hour.
Q. He took notes concerning your case at that timet
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A. Yes, he did.
Q. And each other time he took notes concerning your
case f Each time he spoke with you f
A. No, sir.

The Court: Do you know of anything that he could have
done differently from what he did f
A. Yes, sir. He could have had the doctor here. He could
have brought out the point that I even told him that this
offending party had not identified me. He positive
page 32 ~ failed to identify me before he actually told the
Petersburg police and the Dinwiddie cops that I
took some money from him. He actually said and his son said
that I was not the one and he still said that I was the one so
if he can make a mistake once he can make it twice, and this is
what I told my counsel and he told me there 'vas no need to
bring it up because it would look bad in your behalf.

Q. Mr. Ferby, did you note the fact that there was no
colored gentleman on the Grand Jury the day that you were
triedf
A. I didn't see him, sir. We were sitting down and I didn't
see him.
The Court : Do you figure you were prejudiced by them not
being onY
A. Did I feel it was?
The Court: Yes.
A. Well, if it wasn't no colored people on your Grand Jury
that showed systematic exclusions. That's racial oppression
against you.
The Court: Well, did you ever hear any complaint against
the County about the racesf
A. No, I have not.
Q. (Mr. Daniels continuing) Mr. Ferby, now you said that
your arrest was illegal. Now were you served with a warrant
on January 3, 1966 f
A. Yes, I was.
Q. One question was that your arrest was illegal at that
timet
A. No, sir. What I was talking about was in my first arrest
but everybody denied knowing anything about it. When I was
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first arrested Officer HHl Burton came to my house so they
actually searched my house without a warrant or anything.
They found some clothes and asked me if these were the
clothes you were wearing and I asked when and he told 1ne,
well you ought to know.
Q. Was this Sheriff Ifill Burton 7
A. Yes, sir.
The Court: \Vas a warrant served on you, Leroy Y
A. No, sir.

Q. Was this Sheriff I-Iill Burton Y
A. Yes, sir. Sheriff Hill Burton told me, you
go upstairs and put your clothes on and go with
me. I said for 'vhat Y And he said, that's all right, you ought
to kno,v. You're under arrest so I went upstairs. He followed
me. I got my clothes and came back down. I-Ie asked me did
I know a Percy Jones. I said, yes, I know a Percy Jones. So
the Petersburg police told him that Percy Jones 'vaspage 33

~

The Court: Just a second. I want to interrupt at this time.
What is the relevancy of this, Mr. Daniels, when he wasn't
incarcerated from that 'varrantY Wou]d it be relevant here
nowY
A. Your Honor, the only thing that I can think of is that
a statement made at that time may have lead to further in·
vestigation.
The Court: I don't think any statements were taken and
none 'vere given at the trial so 1f none 'vere given it can't be
relevant at this time.
A. (Mr. Daniels) As far as I know, no staternent 'vas given
as to incriminating statements.
The Court: No statements were ever given by him as far as
I know. N o'v I don't mind anything that's relevant but I don't
see what value it would be. If he was incarcerated and arrested at that time, all right, but since he wasn't, I don't think
it would apply. All right, Leroy. Go ahead.
Mr. Ferby: Well, I just don't feel that the crime that I was
accused of c01nmiting-that I got complete justice behind
me. In other words, T 'vas tried with nTy co-defendant which
was illegal.
. The Court: How was that illegal f I can't find any la'v on
that.

Leroy Ferby v. C. C. Peyton, Supt., etc.

45

Leroy Ferby

A. (Mr. Ferby) Well, it's illegal to be tried with the codefendant and he wants to make a plea of not guilty-! mean
of guilty and I am pleading not guilty. But my lawyer did not
advise me of this. In fact my lawyer didn't advise me much
of nothing.
The Court: You signed this paper, he said, and you read the
paper before you signed it, didn't you?
A. No, he read it to me and I signed it.
The Court: And what are some of the questions Y (Reads
from Attorney's Memorandum filed 7-9-66) Have
page 34 ~ I fully explained to you what you are charged with
and the punishments you could get Y And you said,
yes. Have you admitted anything about this crime to anyone? And you said, no. And did you want to plead guilty or
not guilty? And you said, not guilty. And, do you understand
that you may have a jury trial if you want to? And you said,
yes. Now you understand that, didn't you?
A. Yes, sir.
The Court: And then at the trial you stated yourself, to
me, that you wanted me to try the case.
A. Well, I just felt like my lawyer-he did not put into
the case what he should have put into it.
The Court: Now, Leroy, you understand that in this case
you could have been indicted for attempted murder and for
robbery and you were not?
A. I wasn't a'varc of that.
The Court: Well, I wanted to inform you about that because if you come back they might try you on all three.
A. Yes, sir.
Q. (Mr. Daniels continuing) Anything further you want to
say to the Court, ~fr. Ferby?
A. No, sir.

CROSS EXA}.1INATION
By Mr. I-Iarp :
Q. Now, you 'vere perfectly satisfied with your Attorney
until you got convicted, weren't you Y
A. No, sir.
Q. Oh, you expected to be convicted?
A. No, sir.
Q. Well, why aren't you satisfied with 'vhat your Attorney
did, then?
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A. Well, my Attorney asked me for $700.00 to defend me.
He also told me he would try to have my case continued until
I could. come up with this amount. He told me that Percy
Jones hadn't anything to pay.
Q. What that in your presence!
A. Yes, sir. This was when me and Percy Jones was together.
Q. So you think he was wrong to suggest to you
page 35 ~ that you should pay him instead of having the taxpayers of the State pay for your defense. Is that
correct?
A. No. What I am trying to get you to see is that it could
have been negligence on his part because he felt that I couldn't
get the money for him.
Q. And you felt like if you couldn't raise the money that he
would not do a good job for you. Is that itY
A. It could have been that.
Q. It could have been that?
A. Yes, sir.
The Court: Do you know of anything that he could have
done that he didn't do Y
A. WellThe Court: You signed all these things. Why didn't you
raise a question at that time YThat is what I want to know.
A. Why didn't I raise the question Y
The Court: Why didn't you say something to the Court
when I asked you if you signed these things and allY
A. Well, sir-what I mean is that some things was read to
me and some I read-but I don't remember word for word,
but I do remember signing it.
No further questions.
REDIRECT EXAMINATION
By Mr. Daniels :
Q. State your name to the recording machine, please.
A. Herbert T. Williams, III.
Q. Now, Mr. Williams, you have heard the testimony, would
you like to answer any questions concerning your presentation of itY
A. I did not ask him for money. The bond was set at
$10,000.00 on March 15, 1966. On the day of the preliminary
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hearing I had moved that his bond be reduced to $2,500.00.
I was told by members of his family and by Leroy Ferby that
they had been coming to see him every Sunday and there was
communication back and forth and up and down. The rule of
this Court is that if a person can get out on bond they should
have the finances to employ private counsel. It was explained
to him that in the event that he was able to make this $2,500.00
bond that the Court would more than likely expect
page 36 ~ him to employ private counsel and I would be relieved of my representation. Then we got to the
discussion of what I would defend him for on a private basis.
I have a note here that on the 11th after I had the bail reduced from $10,000.00 to $2,500.00 that I quoted him a $500.00
fee to represent him and that I would require that $200.00 be
paid now and I would carry the $300.00.
Q. Now, do you recall on how many occasions you sa'v his
wife and discussed the matter 'vith her Y
A. I know that I saw her on the preliminary hearing date.
I am of the opinion that I saw her on several days because we
had a series of continuances when Mr. Cro,vder was ill. The
trial was set first for 2-7-66 and then 3-15-66 and I think that
she 'vas out here on more than one occasion but I am not positive.
No further questions.
The Court: Do you want Mr. Booth?
Mr. Harp: No I think that is all the evidence, your Honor.
The Court : Gentleman, I just can't see, in view of the defendant's own testimony, where it conflicts too much. He does
have some conflict. Basically, everything is the same as the
evidence in the case. He was convicted on Mr. Crowder's
identification and there was no doubt in his mind. I think it
is just a typical case that we are having now, every day coming back on a habeas corpus. We do something to help the
people and the next day contending that the lawyers have not
done their job. It is just one of these routines that you hear.
First point you raise is about illegal arrest, well they didn't
arrest him; second point you brought out is ineffective counseling. Now I don't know of anybody that ever worked a case
more than Mr. Williams. In fact, he used to antagonize the
Court with his motions he was making. He made every motion that was in the book, whether they were good or whether
they were bad. And you'd be surprised at the number of
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hours he put in. Now the third point, I believe, was the systematic exclusion because of race. That is something that has
never appeared in this county. I know of nobody that was put
off (because of race) and he didn't get the maximum. I have
known all of this boy's people myself all down the line-his
granddaddy. And his wife said that she could not
page 37 ~ testify unless she told a lie and his lawyer was correct in he did not want her to get on the stand and
tell a lie. So there is nothing I can do but deny it.
Mr. Daniels: I note an exception, your Honor.
The Court: Yes, you had better do that or yon will be ineffective by tonight.
Mr. Ferby: I note an appeal.
The Court: Mr. Daniels, you are hereby appointed to continue on.
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