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IN THE
SUPREME COURT OF VIRGINIA
At Richmond

Record No. 730826

MARY ANN KLING and
RUDOLPH GEISSLER, JR.,
Appellants,

v.
VIRGINIA TRUST COMPANY, et als.,
Appellees.

JOINT APPENDIX

I.

BILL OF COMPLAINT
(filed July 13, 1972)

TO THE HONORABLE JUDGES OF THE CIRCUIT COURT OF HENRICO
COUNTY:
Your complainant respectfully shows the following
case:
1.

Robert Haskins died testate on January 8, 1934,

~

resident of Henrico County, Virginia.
2.

Lilian T. Haskins and Virginia Trust Company

the Executors and Trustees named in the will of Robert
Haskins, qualified as such before the Clerk of this Court
on January 17, 1934, the date the said will was probated.
An attested copy of the will, the clerk's order of
and the certificate of qualification granted the

orob~te,

s~id

Lilian T. Haskins and Virginia Trust Company is attached
hereto as Exhibit A.
3.

Lilian T. Haskins resigned as Trustee under the

will of Robert Haskins on November 25, 193h, which

resi~-

nation was accepted by the Court, leaving Complainant

~s

the sole surviving Trustee, in which capacity it continues
to serve.

4.

A list of the investments in the trust established

by the will of Robert Haskins, deceased, as of May 9, 197?,
showing an approximate value of $nl3,498.no as of that
date, is attached as Exhibit B.

5.

Item 8 of the will of Robert Haskins, deceased,

provides in part:
"I direct that all the rest and residue of my
estate . . . shall be held by my Executors upon
trust . . . to pay over the . . . net annual
income therefrom in equal shares to my five children . . . during their respective lives . . . .
"And upon the further trust, upon the de::tth of
any one of my said children, to pay over and
deliver the principal or corpus of the share of
the child so dying, namely, one equal fifth part
of my residuary estate, to such one or more or all
of the descendants of the child so dyin~ living at
his or her death in such parts, shares and proportions as such child may by his or her last will
and testament appoint, and failing such appointment, and to the extent that any such appointment
shall prove ineffective or fail from any cause to
operate, upon trust, after the death of any such
child of mine, to pay and deliver the principal
or corpus of his or her share of my said residuary
estate equally to and among his or her children
then living and the issue then living of any of his
or her children that may then be dead, such issue
to take its parent's share. And in the event that
any of my said children shall die without issue
living at his or her de::tth, then the principal
and income of the share of such child in my said
residuary estate shall in that event be held upon
the same trusts and subject to the same limitations
that are herein declared and expressed with respect
to the principal and income of the other shares
thereof."

6.

Robert Haskins was survived by his five children:

the defendant Robert Haskins, Jr., the defendant Dorothea
Madison Haskins Wilson, Helen H. Haskins Geissler, mother
of the defendants Mary Ann Kling and Rudolph Geissler, Jr.,
Mary C. Haskins Haygood, wife of the defendant Atticus C.
Haygood, and Marjorie Haskins Hughes, then Marjorie Haskins
Bullington.

7.

Pursuant to the direction in the decedent's will,

Complainant paid the net income from the trust to the aforesqid
- 2 -

five children in equal shares until September 29, 1955.

8.

On September 29, 1955, Marjorie Haskins

Hu~hes

die4

without issue, and pursuant to the decedent's will Complainant then commenced paying the net income from the trust in
four equal shares to the surviving children of Robert Haskins, which it did until November 12, 1966.-

9.

On November 12, 1966, Helen H. ·Haskins Geissler

died intestate, and pursuant to the decedent's will, Complainant distributed her one-fourth share of the

co~pus

o~

the trust, and the accumulated income thereon, in equal
shares to her two children,
and Rudolph Geissler, Jr.

t~e

defendants Mary Ann

Klin~

Income from the remaining three-

fourths of the trust corpus thereafter was distributed in
equal shares to the remaining three surviving children of
Robert Haskins until March 3, 1972.
10.

On March 3, 1972, Mary C. Haskins Haygood died

testate and without issue, survived by her husband, the
defendant Atticus C. Haygood, who, on April 4, 1972,

qu~li

fied as Executor of her will before the Clerk of the Court
of Ordinary of DeKalb County, Georgia.
11.

Complainant has been advised that Atticus C. Hay-

good, Mary Ann Kling and Rudolph Geissler, Jr., claim, or
may claim, an interest in the trust share of Mary C. Haskins
Haygood, and Complainant is uncertain of what course to follow in the administration of the trust.

In particular, but

not to the exclusion of other relevant matters, Complainant
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is uncertain as to the meaning of the following provision or
the will of Robert Haskins as applied to the present state
of facts:
"And in the event that any of my said children
shall die without issue living at his or her de~th,
then the principal and income of the share of such
child in my said residuary estate shall in that
event be held upon the same trusts and subject to
the same limitations that are herein declared and
expressed with respect to the principal and income
of the other shares thereof."
12.

The defendants Sarah H. Gibson

(~rs.

Langhorne Oib-

son), her daughter Sarah H. Gibson, Dana Ross Gibson, Langhorne Gibson, III, and Tanner Haskins Gibson, are all of thP
living descendants of Robert Haskins, Jr.

13.

The defendants Christopher Todd Wilson, Laura

Wilson, Christopher Todd Wilson, Jr., Kimberly Lynn

Sus~n

1~ilson,

E. Justin Wilson, III, Thomas Todd Wilson and Deborah Gay
Nordstrom, are all of the living descendants of Dorothea

~acti-

son Haskins Wilson.

14.

The defendant Helen R. Kling is the only child of

Mary Ann Kling.

15.

The defendant Armin Espy Geissler is the only child.

of Rudolph Geissler, Jr.

16.

The incompetency of certain defendants by reason or

infancy is correctly stated in the caption.
WHEREFORE, your complainant prays that the Court construe
the will of Robert Haskins, deqeased, and advise and guide
your complainant in the administration of the trust estate
established thereunder as to the disposition to be made of
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the income and principal of the share of Mary C. Haskins Havgood, deceased, and as to any other questions that may arise
from time to time, and further prays that it be authorized to
pay from the estate in its hands its costs expended herein,
including a reasonable fee to its counsel for their services.

VIRGINIA TRUST CO~PANY
By Counsel

*

*

*
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*

*

II.

EXHIBIT A TO BILL OF COM~LAINT
[will of Robert Haskins, deceased]
KNOW ALL MEN BY THESE

PRESENT~:

That I, ROBERT HASKINS, a resident of Henrico C0unty,
Virginia, being of sound and disposing mind and memory, do
hereby annul and revoke any and all wills and codicils therrto by me at any time heretofore made, and I do make, ordain,
publish and declare this to be my last will and

test~ment

in

manner and form following, that is to say:
ITEM 1.

I direct the payment of all my just debts,

funeral and testamentary expenses as soon as payment

thereo~

conveniently can be made after my decease.
ITEM 2.

I give to my wife, Lilian T. Haskins, my pre-

sent residence at Westhampton, Henrico Countv, Virginia,
until her death.

Should, however, my wife prefer not to

occupy the said home place, then I authorize my Executors,
upon her written request so to do, to rent out the said pronerty, and pay over the net rental therefrom to my wife so
long as she lives; such income to be used by her for the sur1port and maintenance of herself and my two unmarried

childr~'n,

namely: Robert Haskins, Jr., and Dorothea Madison Haskins.

I

further authorize my Executors, upon the written request oP
my wife, to sell the said property, if she deems it advisable,
and, in the event of such sale, then I direct that the proceeds therefrom be invested and held by my Executors, in trust,
and the income therefrom paid to my said wife so
- 6 -

lon~

as she

lives; such income to be used by her for the support and maintenance of herself and my said two unmarried children.
Upon the death of my wife, then I direct that the

s~id

home place, or the proceeds from the sale thereof, in the
event it may have been sold, shall fall into and be and become
a part of my residuary estate, and shall be held,

mana~eo

an~

disposed of, as is hereinafter directed with respect to suci1
residuary estate, in Item 8 of this my will.
ITEM 3.

I bequeath unto my said wife absolutely, all

articles of personal, domestic or household use or ornament,
including my furniture, books, pictures, provisions, consumable stores and all household effects, automobiles and other
vehicles, which at the time of my' death shall be in, about or
belonging to my present residence above mentioned.
ITEM 4.

In addition to the foregoing bequests and bene-

fits given to my said wife, I do give and bequeath unto her
one-third of all of the rest and residue of my personal

pro~

erty, of every kind and nature, to be her own absolutely.
ITEM 5.

I give to my son, Robert Haskins, Jr., the sum

of Thirty Thousand Dollars ($30,000.00), for his maintenance
and education.
ITEM 6.

I give to my daughter Dorothea Madison

Haskin~,

the sum of Thirty Thousand Dollars ($30,000.00), for her maintenance and education.
ITEM 7.

In the event that either my son, Robert Haskins,

Jr., or my daughter, Dorothea Madison Haskins, dies under
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twenty-one years of age, leaving no issue surviving him or
her, then so much of the legacy of Thirty Thousand Dollars
($30,000.00) hereinabove given to each of them as remains on

hand at the death of such child shall go to the other of my
said two children.
ITEM 8.

I direct that all the rest and residue of my

estate, of every kind and description whatsoever,

re~l,

sonal or mixed, wherever the same may be

shRll be

situate~

per-

held by my Executors upon trust to collect all the divirtend0,
rents, issues and profits accruing therefrom, and, after paying thereout taxes and all proper legal charges, including
the costs of administration, to pay over the resulting

cle~r

net annual income therefrom in equal shares to my five children, Helen H. now the wife of Rudolph Geissler, Mary C.,
now the wife of Atticus C. Haygood, Marjorie, now the wife
or A. Holt Bullington, Robert, Jr. and Dorothea Madison, during their respective lives, but I do direct and

decl~re

th~t

that such income shall not be subject to the claims of the
creditors of my said children, or either of them,

whethe~

such debts be incurred before or after my death, nor

sh~ll

such income be subject to the attachment, execution, lien

o~

other process brought by or in favor of any creditor of my
said children, or either of them, and that no alienation or
assignment of any such income shall be valirt or binding uoon
my said Trustee, and/or the survivor of them, but as to the
said trust estate, the income thereof, (pursuant to the
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provisions of Section 5157 of the Code of Virginia) in the
event of any such attachment, execution, lien or process,
or in the event of any such attempted alienation or assignment shall be applied by my said Trustees, and/or the survivor of them, to the support and maintenance of the child
or children affected, without being applied to the liabilities or alienation thereof.
And upon the further trust, upon the death of any one of
my said children, to pay over and deliver the principal or
corpus of the share of the child so dying, namely, one equal
fifth part of my residuary estate, to such one or more or all
of the descendants of the child so dying living at his or her
death in such parts, shares and proportions as such child
by his or her last will and testament appoint, and

m~y

failin~

such appointment, and to the extent that any such appointmeDt
shall prove ineffective or fail from any cause to operate,
upon trust, after the death of any such child of mine, to pqy
and deliver the principal or corpus of his or her share of

PlY

said residuary estate equally to and among his or her children then living and the issue then living of any of his or
her children that may then be dead, such issue to take its
parent's share.

And in the event that any of my said chil-

dren shall die without issue living at his or her death, then
the principal and income of the share of such child in my
said residuary estate shall in that event be held upon the
same trusts and subject to the same limitations that are
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herein declared and expressed with respect to the principal
and income of the other shares thereof.
ITEM 9.

I hereby appoint my said wife, Lilian T. Has-

kins, and the Virginia Trust Company Executors and Trustees
of this my will and request that no security be required of
them or either of them upon their official bond as such.
ITEM 10.

I authorize and empower my said Executors an0

Trustees, and/or the survivor of them, in addition to any
and all other investment powers authorized or provided by
law, to invest my estate, or said trust estate, or any part
thereof, in standard interest paying securities or

approve~

dividend paying stocks, and to change and vary such investments from time to time at pleasure; and I further authorize
them to retain for my estate or in said trust estate, as

lon~

as they shall deem expedient, the investments in which my
estate or any part thereof may stand invested at the date of
my death.

And I hereby empower my said Executors and Trus-

tees, and/or the survivor of them, subject, however, to any
specific devise thereof, for the purposes of reinvestment,
payment of legacies or partition, to sell any real estate or
which I may die seized at public or private ·sale and upon
such terms as to cash, credit and security as to them shall
seem proper, the purchaser not to see to the application of
the purchase money.
Wherever in this my last will and testament I have used
the word "Executors" or the word "Trus·tees '', such word shall
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be taken to mean both of those hereinbefore mentioned as
such; or in case my said wife should die before me or decline
to qualify or, having qualified, should thereafter die or
resign, the said word, in each instance, shall be taken to
mean the Virginia Trust Company alone.
IN WITNESS WHEREOF, I have hereunto signed my name and
affixed my seal to this my last will and testament, on this
the 7th day of October, 1933.
/s/ Robert Haskins

--~~--~--------------

(SEAL)

[attestation clause omitted]

V~RGINIA:

IN THE OFFICE OF THE CLERK OF THE CIRCUIT COURT OF THE
COUNTY OF HENRICO, THE 17TH DAY OF JANUARY, 1934
The last will and testament of Robert Haskins, late of
the County of Henrico, deceased, bearing date on the 7th day
of October, 1933, was this day produced before the Clerk of
said Court for proof, and proved by the oaths of Edward H.
Bryson and William P. Martin, the subscribing witnesses
thereto:

Whereupon, it is ordered that the said

writin~

established as the true last will and testament of the

be

s~id

Robert Haskins, deceased, and that the same be recorded as
such.
And on the motion of Lilian T. Haskins and the

Vir~ini~

Trust Company, the Executors and Trustees in the said will
- 11 -

named, who made oath thereto according to law and entered
into and acknowledged separate bonds, each in a penalty of
One Million ($1,000,000.00) Dollars, conditioned according
to law which said bonds are ordered to be recorded.

It

bein~

the wish of the testator that no security be required of them.
The said Virginia Trust Company acting by J. M. Carter, Jr.,
its Assistant Secretary, who on behalf of the said Corporation
executed the said bond by signing thereto its corporate name
and affixing thereto its corporate seal, and who duly acknowledged the same.

Certificate is granted the said Lilian T.

Haskins and the Virginia Trust Company for obtaining a

prob~te

of said will, in due form.
John W. Bates, James K. Dunlop, Bruce H. Pollard, Edward
H. Bryson and Henry K. Ellyson, III, appointed appraisers

o~

said decedent's real and personal estate, any three of whom
being first duly sworn for the purpose will appraise the same
and return their appraisement to the Commissioner of Accounts
of the Court.
Given under my hand this 17th day of January, 1934.
/s/ Samuel P. Waddill
Clerk

*

*

*

*
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III.

STIPULATION OF FACTS
(filed March 9, 1973)
Stipulation

Counsel for the adult parties and the guardian

~d

litem

for the infant and unborn defendants stipulate that the following facts may be taken as proved:
1.

Robert Haskins died on January 8, 1934, a resident

of Henrico County, Virginia.

His wife, Lilian T. Haskins,

and Virginia Trust Company qualified in the Circuit Court or
Henrico County as executors and trustees under his will.
Lilian T. Haskins resigned as trustee on November

2~,

1g1h,

and Virginia Trust Company has since served as sole trustee.
2.

The copy of the will of Robert Haskins attached to

the bill of complaint is complete and correct.

3.

Robert Haskins was survived by five (5) children:
(a)

Marjorie Haskins Hughes (then Bullington),

who died on September 29,
(b)

1g5~,

without issue;

Helen H. Haskins Geissler, who died on

November 12, 1966;
(c)

Mary C. Haskins Haygood, who died on March

3, 1972, without issue;
(d)

Robert Haskins, Jr.;

(e)

Dorothea Madison Haskins Wilson.

)

4.

Helen H. Haskins Geissler was survived by two chil-

dren, Mary Ann Kling and Rudolph Geissler, Jr.
Kling has one child, Helen R. Kling.
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Mary Ann

Rudolph Geissler, Jr.,

has one child, Armin Espy Geissler.

5.

Robert Haskins, Jr., has one daughter, Sarah H. Gih-

son (Mrs. Langhorne Gibson), and four grandchildren:
Gibson, Dana Ross Gibson, Langhorne Gibson, IIT,
Haskins Gibson.

6.

~nd

Sarah H.
T~nner

All of the grandchildren are infants.

Dorothea Madison Haskins Wilson has four children:

Christopher Todd Wilson, E. Justin Wilson, III, Thomas Todd
Wilson and Deborah Gay Nordstrom.
Wilson has three grandchildren:

Dorothea Madison Haskins
Laura Susan Wilson, Christn-

pher Todd Wilson, Jr., and Kimberly Lynn Wilson, all of whom
are infants.

7.

Atticus C. Haygood is the executor of the will of

his wife, Mary C. Haskins Haygood.

8.

Virginia Trust Company (and Lilian T. Haskins, until

her resignation as co-trustee) administered the trust established under the will of Robert Haskins for the five (S)
children who survived him until the death of Marjorie
Hughes on September 29, 1955.

H~skin:~

Thereafter Virginia Trust

Co~

pany administered the entire trust estate for the four (4)
surviving children of Robert Haskins until the death of Helen
H. Haskins Geissler on November 12, 1966, at which time onefourth (l/4th) of the trust corpus, and the accumulated income
thereon, was distributed in equal shares to her surviving children.

The remaining corpus of the trust was thereafter admin-

istered for the benefit of Robert Haskins, Jr., Dorothea Martison Haskins Wilson and Mary C. Haskins Haygood until March
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~'

1972, when Mary C. Haskins Haygood died without issue, and the
uncertainty as how to then treat her interest in the trust
estate led to the filing of this suit by the trustee.
9.

In its administration of the trust estate, VirginiH

Trust Company has followed the rule that any profit or loss
resulting upon any change in form of principal shall enure
to

o~

fall upon principal, as well as the rule that all

ri~hts

to subscribe to the shares or other securities or obligations
of a corporation accruing on account of the ownership of
shares or other securities in such corporation, and the proceeds of any sale of such rights, shall be deemed principal.
Applying the foregoing rules, Virginia Trust Company has not
made distribution of capital gains to the income beneficiaries
of the trust.
10.

Virginia Trust Company annually has settled its

accounts as Trustee under the will of Robert Haskins, deceased,
before the Commissioner of Accounts for the Circuit Court

o~

Henrico County, Virginia, which accounts have been aonroved by
the sald Commissioner with no exceptions having ever been filed
to his reports.
Dated as of the 7th day of March, 1973.
[Signatures of counsel omittenl

*

*

*

*
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IV.

LETTER OPINION OF THE TRIAL COURT
(dated May 7, 1973)

[addressed to counsel]
Re:

Henrico Case L-533 - Virginia Trust v. Haskins, et al.

Gentlemen:
There are two matters to be resolved in this case, i.e.,
(1) whether captial gains should be considered as part of the
" ... clear net annual income ... " to be distributed annually
under Item 8 of the Will, and (2) what happens to the share
of Mary Haskins Hagood [sic], she having died without issue
on March 3, 1972?
As to the first question, capital gains are

considere~

as principal under the Uniform Principal and Income Act (Va.
Code, §§ 55-255, 55-257).

While this Act was not passed untll

1936, after the death of the testator, I believe its provisions adopted generally recognized principles.

Furthermore,

§ 55-267 makes its provisions applicable to all estates

" ... heretofore or hereafter created ... "

This Court

conclude~-;

that the rules applied by Virginia Trust Company as set forth
in the Stipulation, paragraph 9, are correct and that capital
gains are not a part of the income to be distributed annuallv.
The second question is more difficult.
The testator left his residuary estate, in trust, to

hi~

five named children in equal shares--each to receive thP. incnme
from that share for life.

Spend-thrift provisions were put

upon the income to be received by each child.
- 16 -

Upon the death

of a child, the principal of his share was to go to the living
descendants of the child.

If a child of the testator died

without living issue " ... the principal and income of the share of such
child in my said residuary estate shall in that
event be held upon the same trusts and subject to
the same limitations that are herein declared and
expressed with respect to the principal and income
of the other shares thereof."
On September 25, 1955, Marjorie--one of the children-died without issue.

Her share was distributed equally

the other four children.
leaving two children.

amon~

On November 12, 1966, Helen died,

Her share went to her children.

March 3, 1972, Mary died without issue.

On

The question is

whether Helen's children are to receive any part of Mary's
share or if Mary's share goes entirely to Robert and

Dorothe~,

the only children of the testator still living.
Several cases have been cited by counsel but, as they sRy,
each will case depends upon the particular
the testator.

lan~uage

used by

Of the Virginia cases cited--Clark v. Whaley,

213 Va. 7, Gasque v. Sitterding, 208 Va. 206, Griffin v.
Central National, 194 Va. 485, Aldridge v. First & ~erch~nt,~,
191 Va. 323, and Rennolds v. Branch, 182 Va. h78--it anpear0
that the present facts relate more closely to Aldridge than
any of the others.

However, while Aldridge may be helpful,

as pointed out later, I do not think it or any cited case is
controlling.

The words used by the testator are conttolling.

Under the above quoted provision, the income 1vrary was
receiving and the principal from which that income came--her
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share--is to " ... be held upon the same trusts and subject to
the same limitations that are herein declared and expressed
with respect to the principal and income of the dther

s~are~

thereof."
What are the trusts and limitations expressed with resnect
to the principal and income of the other shares?
Item 8, in its first paragraph, puts all the residuary
estate in a trust, the income to be paid in equal

sh~res

to

each of the named children, and imposes limitations on the
income.

Whether this creates one trust, with five income

shares, or five trusts is arguable.

However, I do not think

the outcome turns on such a fine distinction.

As to the five

children, the residuary assets are held in trust, with income
to them.

While the testator nevers [sic] uses the words

"principal" in this first paragraph, it is clear that the
income is coming from what is the "principal" referred to
elsewhere in Item 8.
Immediately prior to Mary's death, there was in existence
one trust with three income beneficiaries--Mary, Robert and
Dorothea--or three equal trusts for the same three.

Helen,

having died previously, was not receiving any income from a
trust--nor were her children.

It is true that when Helen

died, the principal of her share was held in trust for her
children and paid over to them.

However, the princinal and

income of Helen's share were not held in trust for them;
children were given the principal.
The above quoted provision of Item 8 refers twice to
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he~

"the principal and income."

It seems that the testator is

saying that if Mary dies without issue then the principal an1
income of Mary's share shall be held like the principal and
income of the other shares.

The only trust set up in Item q

with respect to principal and income is the trust for the
named children.

The only limitations declared and exoresserl

in the Will are the spend-thrift limitations applicable to the
named children.
Aldridge v. First & Merchants, supra, had a similar

fa~

tual situation, with children of a deceased sister, Ettie
Aldridge, claiming an interest in a trust to another sister,
Rosa Cobb, after the death of Rosa, childless.

The language

of the Will did differ in that on the death of Rosa that fund
" ... shall be added to the survivors ... " of three

desi~nated

persons--and Ettie Aldridge was not the survivor of those
designated.

The Supreme Court pointed out this fact--which

seems sufficient to defeat the claim of her children--and also
made the point that the trust created for Ettie Aldridge had
ended with her death and her share had passed to her childrP.n.
Ettie Aldridge had no share to which any part of the trust to
the sister could be added or held.
Here, when Mary died Helen had no trust for her, Helen
had no fund, Helen had no share.

Nor did her children.

'l'h· · re

was no trust for Helen's children to which any part of IVlary '::
principal and income could be added or held.
Helen's children urge the early vesting rule in :=>unnnri.
of their position.

However, under the Will
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nothln~

wAnt to

them except the share of Helen--expressly stated in Item R to
be " ... one equal fifth part of my residuary estate."
is no indication in the Will of any intent

th~t

a

There

grandchil~

take anything except what his parent had, unless it be reqd
into the above-quoted provision.

That requires a boot-strRn

operation.
It is true that if Mary had been the last child to die,
or if Robert or Dorothea is the last to die and has no

livin~

descendant, then the principal and income of such child would
have to go to grandchildren of the testator and Helen's children would share.

Under the view expressed by this Court,

the testator would die intestate as to the share of the surviving named child if that child died without a living descendant, and Helen's children would take under Section
along with other grandchildren.

While partial

~4.1-1,

intest~cy

is

not favored, it appears to me that the language of the Will
leads to that conclusion.

But no case has been noted in

which such a conclusion requires an interpretation contrRry
to the language of the Will.
The Stipulation indicates that Robert has five
descendants and Dorothea has seven.

livin~

The likelihood of anv

intestacy is remote, though doubtless more remote than when
the Will was drawn.
This Court, consequently, holds that Mary's share is to
be held in trust for Robert and Dorothea, and that the children of Helen have no interest therein under the Will.
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Counsel for the Virginia Trust Company is requested to
submit a decree in accord, said 'decree to be presented to the
Court on May 31, 1973, at 9:00 o'clock a.m.
With best wishes,
Yours very truly,
/s/ E. Ballard Baker
E. Ballard Baker
Judge

*

*

*

*
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V.

TRIAL COURT'S FINAL DECREE
(entered May 31, 1973)
Henrico Case No. L-533

DECREE CONSTRUING LAST WILL AND TESTAMENT
OF ROBERT HASKINS, DECEA~ED
This cause, which has been regularly docketed, matured,
and set for hearing, came on this day pursuant to notice contained in letter of Court of May 7, 1973, to be heard upon
the bill of complaint and exhibits filed therewith, taken for
confessed as to Helen R. Kling and Armin Espy Geissler, nonresident defendants who accepted service of process, twentyone (21) days having elapsed since such acceptance of service
and they still failing to appear, plead, answer or demur; uron
the joint answer of Robert Haskins, Jr., Sarah H. Gibson

(~rs.

Langhorne Gibson, II), Dorothea Madison Haskins Wilson, Christopher Todd Wilson, E. Justin Wilson, III, Thomas Todd Wilson
and Deborah Gay Nordstrom; upon the joint answer of Mary Ann
Kling and Rudolph Geissler, Jr.; upon the answer of Sarah H.
Gibson, Dana Ross Gibson, Langhorne Gibson, III, Tanner Haskins
Gibson, Laura Susan Wilson, Christopher Todd Wilson, Jr., Kjmberly Lynn Wilson, infant defendants, and the unborn descendants of Robert Haskins, Jr., and the unborn descendants of
Dorothea Madison Haskins Wilson, by R. Carter Scott, III,
their guardian ad litem; upon the answer of Atticus C. Haygood,
individually and as Executor under the will of Mary Haskins
Haygood, deceased; upon the cross-bill of Atticus

c.

Haygoon,

individually and as Executor under the will of Mary Haskins
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Haygood, deceased; upon the plea to the cross bill filed by
Virginia Trust Company, sole surviving Trustee under the will
of Robert Haskins, deceased, heretofore sustained in pA.rt anrl
overruled in part; upon the stipulation of agreed facts
entered into by counsel for all parties who have appeared in
this suit the and guardian ad litem for the infant and unborn
defendants; upon the briefs of counsel and the guardian ad
litem, and was argued by counsel.
On consideration whereof, it appearing to the Court

fo~

the reasons set forth in the Court's letter opinion dated

~~v

7, 1973, that the will of Robert Haskins, deceased, reauires
that the trust share of Mary C. Haskins Haygood, deceased, be
held in trust for the surviving children of the testator,
Robert Haskins, Jr., and Dorothea Madison Haskins Wilson, anrl
that the children of Helen H. Haskins Geissler, the defendants
Mary Ann Kling and Rudolph Geissler, Jr., have no interest
therein,
It is ADJUDGED, ORDERED AND DECREED that Virginia Trust
Company, sole surviving trustee under the will of Robert

H~s

kins, deceased, (1) add the principal of the share of Mary C.
Haskins Haygood to the corpus of the trust being administered
for the benefit of Robert Haskins, Jr., and Dorothea Madison
Haskins Wilson, and hold same upon the same trusts and sub.iect
to the same limitations expressed by the testator with resnPct
to the shares of such persons; and (2) that Virginia Trust r-ompany distribute in equal parts to Robert Haskins, Jr., and
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Dorothea Madison Haskins Wilson that portion of the income
from the share of Mary C. Haskins Haygood which has been
reserved by it since the death of Mary C. Haskins Haygood.
And it also appearing to the Court that in its administration of the trust Virginia Trust Company has followed thA
rules set forth in the Uniform Principal and Income Act, ann
the Court being of the opinion that application of these
rules by the trustee has been correct and that

capit~l

gains

are not a part of the income to be distributed annually by
the trustee, the prayer of the cross-bill filed by Atticus
C. Haygood that the trustee be required to distribute profits
accrued to the time of the death of Mary C. Haskins Haygood
upon the investment and reinvestment of the assets of the
trust is denied, to which action of the Court the defendant
Atticus C. Haygood objects and excepts.
The Court doth allow R. Carter Scott, III, a fee of
$750.00 for his services as guardian ad litem, and doth allnw
Alexander Wellford a fee of $3,000.00 for his services as
counsel for the complainant, both fees to be paid, along with
the costs of this proceeding, out of the trust esate.

The

defendant, Robert Haskins, Jr., objects to the fee allowed
for Alexander Wellford.
To each such action of the Court, except for the denial
of the prayer of the cross-bill, the defendants Mary Ann
Kling and Rudolph Geissler, Jr., object and except for the
following reasons:
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(i)

Th~

testator's direction that the share of

Mary C. Haskins Haygood should upon her death without
issue "be held upon the same trusts and sub.iect to the
same limitations that are herein declared and

exoresse~

with respect to the principal and income of the other
shares" included among such "other shares" the share
of the testator's child Helen H. Haskins Geissler in
which the defendants Mary Ann Kling and Rudolph
Geissler, Jr., have a vested remainder interest, and
accordingly they are entitled to receive one-third of
the trust share from which Mary C. Haskins Haygood
received the income during her lifetime.
(ii)

By its holding that the "other shares"

referred to in the will include only the shares of
children of the testator living at the death of Mary
C. Haskins Haygood, the Court improperly reads into
the testator's will the word "other shares of children of mine who are living at the date of distribution", contrary to the rule of early vesting.
And the objects for which this suit was brought having
been fully accomplished and nothing further remaining to be
done herein, it is ORDERED that this cause be stricken from
the docket and the papers placed amongst the ended causes,
properly indexed.
Enter: 5-31-73
E. Ballard Baker, Judge

*

*

*
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VI.

NOTICE OF APPEAL AND
ASSIGNMENTS OF ERROR
(filed June 28, 1973)
NOTICE OF APPEAL

Notice is hereby given that the defendants Mary Ann
Kling and Rudolph Geissler, Jr., appeal from the final

jud~

ment rendered by this Court on the 31st day of May, 1973, a'lrl
announce their intention to apply for an appeal to the Sunreme
Court of Virginia.
ASSIGNMENTS OF ERROR
The defendants Mary Ann Kling and Rudolph Geissler, Jr.,
assign as error the following:
1.

The Court erred in holding that the share of the

trust under the will of Robert Haskins, deceased, from which
his daughter Mary C. Haskins Haygood received the income during her lifetime, should upon he·r death without issue be adrled
only to the shares of the testator's other children living qt
the death of Mary C. Haskins Haygood.
2.

The Court erred in holding that the share referren

to under 1 should not be added equally to all of the "otheY'
shares" created by the testator, including the share create'i
for the testator's child Helen H. Haskins Geissler (mother
of Mary Ann Kling and Rudolph Geissler, Jr.), in which share
the defendants Mary Ann Kling and Rudolph Geissler, Jr., have
a vested interest.
STATEMENT REQUIRED BY RULE 5:6
No transcript or statement of facts, testimony or other
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incidents of the case is to be hereafter filed.

MARY ANN KLING
RUDOLPH GEISSLER, JR.
By

*

*

*

/s/ Thomas S. Word, Jr.
Of Counsel

*
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