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V% a G l • l A& 

DJIBCCA C. IDZCB, aa laf&~K, I 
vbo 81188 by bu ~ ad I 
~ fziea4, BOSB A. UDDR, I 

I 

•lab tiff I 
I 

"· I 
I 

RBIIII DUIICUI, a lafan~, I 

Olcl ram V111&9• I 

~~,12 I 
c:bl:iaU~g, V1qiala, I 

I 
Defeadat. I 

Call•• DOW the plaintiff ad IIDVU die Coan foz 

~advunt. a9aiut the 4e!eudaft~ in the aaa of 83'1'D'n-riVB 

'rBOOSAIID DOLLARS (975,000.00), an4 iD suppon of 8Ud JIIOtiODr 

.. a:. foRb ~ fo11awiA9& 

1. The plaiAtiff ia an iDfu~, ·five yeua of age, 

haYiDCJ beea 11om on Juaauy 3, 1975. abe !11 .. tbia act:ioa 

by be% IID'tbezt ad DeB ~iud, Jlo8e A. HixoD. 

2. Oa Juae 20, 197t, the plaiDUff vaa ricU.ng a 

~icyc:lo oA the preaia• of Jlel.IDooi: ~ailu »uk iza lloDt~ 

Coaftty I Vi:CJiDi&. 

3. A~ the tiM aad plaae afonaa14, the 4efeadaa~ 

vu opez-atiACJ a r~ 1'1Dt:o autcaabile iD the Yic:J.Dity vhez:a 

~ plaint:i.ff vu playinq. Alao ai: the place vhue tha c:bilcl 
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vu playing and where the plaintiff vu ope:aUDCJ tho aato­

.abile, the~• vaa a aiCJD a4viainq ~%affic to 4Z'ive •lowly 

bec:aue of chilc!ma playincJ. 

4. lt became an4 vu tha 4~y of the 4efeDISan't. 

Rene. DUDc:a. to exuc:iae oZ'dinazy aue, to ope~ at:• bu' vehicle 

a~ a :eason•ble zate of speed UDI!u the cizcnastuc:.. aD4 

caatit:iou ~ ad ~· exi•tiACJJ = keep a pzoput lookout 

~ cblld:eD playi.q 1A the Yi~ty; to keep be vebicle 

anc'ez pzo~ aont:zol1 to opaz-ate bez veblc:la att:u DO'tice cf 

tbe pnsace of cbi1=-a pla7iD9 1A aac:b a ••nne~ as to 

at=p t adiaaly, u4 i:a oi:heniH opca~ Jau wbiale b a 

5. fta~ ill violai:iOD of the fozecJQinCJ dut.iu 1 

tile 4eteadu't, .. n• Dt1acaa, vu i:heD ad t:hu1a M9Uc;at iD 

tha~ at. opes-ated llaz vobicle ·~ aa excuaive ~ata of speed 

1JIId•~ tU c:i%~ u4 coDdiUou ~ &114 thue exiad.Ag~ 

fai1e4 to keep a pr~ lookout to~ penou wbo lliCJh~ be 

a!feauc! ~ ~ opuat:ioD o! her vehicle' failecl to keep hu 

Yebicle aDdu p=pez- c:GDi:J:Oll taile4 to operau her vebicle 

1D a11Cb a 'ltiiDDU aa w ba able to •top i-nediately vben a 

ch114 ai9bt I:Mt 1D dc9ur aDd vaa ot:hezwiae thea u4 thue 

D89Ugen1:. 

e. ~'t u a maalt. of the forecJOlAcJ DeCJlJ.geDC:a, 

t:he clefe=et• • autciiiObile •Uuc:k t:he plaint:i!f with gZ'aa't 

fo~ aD4 Yioleace. 
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1. ':118 plaintiff vu injand ovu II£ adze 

boc!y aDd tboae 1Djuzie• ua of a suiotlll aDd p.m~u:aen't ut:m:e 

aDS have c:auae4 mutal uga18 aDd paiD Uld auffezoiDg aD4 

will continue w do eo. 

ti'BIDtBIOBB, tba plaintiff rupectfully JIK)Ve• the 

c=ourt for judgment aqaine~ the deteDdaza~ in tbe aua of 

$75,000.00. 

-DC. 1'10118 
Davia I StODe, A~t:=ney•, lac. 
•· o. Box 3.t48, ns 
Badfo:d, VUtJiDla 24141 

CoUIUiel t= •laiAUff 

3 

Baspeci:fully' 

RBBBCC& c. JaXDII, aD infaat, who 
auea by bezt liD~ an4 next 
f%iend, IOSB A. &DDS 

By: u (;~ 



INSTRUCTION NO. ? 

The Court instructs the jury that the defendant 

violated the law when she operated this vehicle 

under a temporary instruction per.mit without a 

licensed driver over the age of eighteen years on 

the seat beside her. This violation of the law was 

negligence. 

And if you believe from a preponderance of the 

evidence that any such negligence in violating the 

law was a proximate cause of this accident, then you 

shall return your verdict in favor of the·plaintiff. 

-·· 4 
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VIRGINIA: IN THE CIRCUIT COURT OF MONTGOt1ERY COUNTY 

REBECCA C. HIXON, an infant, 
who sues by her mother and 
next friend, ROSE A. IIIXON, 

Plaintiff 

v. 

RENE D Ul'JCAN, an infant • 

Defendant 

• . 
. . 

. . . 

t·10TION FOR A NEW TRIAL 

Comes now the defendant, Rene Duncan, by counsel, 

pursuant to the Order of the Circuit Court of ~tontgomery County 

granting judgment in favor of the plaintiff in the sum of 

$25,000.00, with interest from February 6, 1981, and moves this 

Court to vacate the aforesaid Order and grant a new trial 

pursuant to Rule 1:1 of the Rules of the Supreme Court of 

Virginia on the following grounds: 

(1) That the trial court erred in allowing the 

plaintiff to. put on evidence that the defendant only had a 

learner's permit at the time of the accident and did not 

have a licensed driver over the age of 18 years on the seat 

beside her. 'l'he trial court also committed error in giving 

5 



Instruction No. 6 offered by the plaintiff which advised the 

jury that the defendant was negligent for having operated the 

vehicle while possessing only a temporary instruction permit 

and not having a licensed driver over the age of 18 years on 

the scat beside her. 

(2) That the defendant, Rene Duncan, was prejudiced 

by the mention of insurance by defendant's witness, Annie 

Woolwine, under cross-examination by the plaintiff's attorney 

and the amount of the jury verdict, being $25,000.00, reflects 

that the improper mention of insurance did have an effect on 

the jury since this is the minimum amount of insurance required 

by nnyone drivinB an automobile on the roads of the State of 

Virginia. 

(3) That the jury verdict in the amount df $25,000.00 

was excessive as a matter of law. 

The arguments on behalf of the defendant with regard 

to these grounds for a new trial are fully set out and discussed 

in a brief which is submitted to the Court along with this 

Motion for its consideration. A hearing is scheduled for 

Friday, February 20, 1981, at 9:00 o'clock a.m. in the Judge's 

chambers of the Circuit Court of Montgomery County, Virginia for 

the purpose of hearing arguments on defendant's Motion for a 

new trial. 

Respectfully submitted, 

RENE DUNCAN 

BY: G*' /. OcA 
S /t'' v#Of Counsel 
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JEBO & ROSENTHAl .. 
Attorneys ut L~w 
P. 0. Box 1089 
Radford, VA 24141 
Counsel for Defendant 

CERTIFICATE 

I, Jerry K. Jebo, counsel for the defendant, do hereby 

certify that I have this 13th day of February, 1981 mailed a 

true copy of the foregoing Motion for a New Trial to Edwin C. 

Stone, Esquire, Attorney at L~w. P. 0. Box 3448 - FSS, Radford, 

Virginia 24141. counsel for the plaintiff. 

~ 2 -
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VIRGINIA: IN THE CIRCUIT COURT OF MONTGO~mRY COUNTY 

REBECCA C. HIXON, an infant, 
who sues by her mother and 

- next friend, ROSE A. HIXON, 

Plaintiff 

v. 

RENE DUNCAN, an infant, 

Dufcndant 

. • 

. . 

TRIAL ORDER 

This case came on to be heard on the 6th day of 

February, having previously been set for trial on that date; 

and came the parties, in person and by counsel, and issue 

~aving been joined, the parties announced ready for trial. 

And came a jury, a panel of thirteen (13), summoned 

from the regular venire for this term of this Court, who were 

duly examined and found to be free of all lawful exceptions 

an~ duly qualified to serve as jurors, ~rom which panel the 

plaintiff and defendant each struck three and there remained 

for the trial of the case the following jurors, to-wit: 

Dan E. D.reyer; Sibil S. Lester; Lena C. Woods; llerbert C • 
. 

Ayers; tvilson E. Bell; Richard D. Foster: and l-largie M. Cupp, 

who ware sworn to well and truly try the issues joined between 

8 



the plaintiff and the defendant and a true verdict render 

according to the law and the evidence. 

WHEREUPON, the defendant, by counsel, outside the 

hearing of the jury, moved the Court to exclude from the jury's 

consideration any evidence r~lating to the fact thac at the 

time of the accident in question, the defendant held only a 

ternpornry instruction permit and did not have a licensed driver 

over the age of eighteen (18) years on the seat beside her. 

The Court overruled the motion to exclude such evidence and 

the defendant, by counsel, objected. 

WHEREUPON, the plaintiff proceeded to introduce her 

evidence and rested, and the defendant, by counsel, moved the 

Court to strike tho evidence of the plaintiff and to grant 

summary judgment to the defendant on the grounds that the 

-plaintiff had failed to make out a prima facie case of 

negligence which was the proximate cause of the injuries to 

the plaintiff, which motion tho Court overruled and to which 

action of the Court in so doing the defendant, by counsel, 

objected. 

WHEREUPON, the defendnnt proceeded to introduc~ h~~ 

evidence and rested and the plaintiff, by counsel, moved the 

Court to strike the evidence of the defendant on the grounds 

that her evidence showed negligence as a matter of law, and 

to submit the case to the jury only on the question of damages, 

which motion the Court overruled and to which action of the 

Court in so·doing the plaintiff, by counsel, objected. 

9 



And after hearing the instructions of the Court and 

arguments of counsel, the jury retired to their jury room to 

consider tbeir verdict, and after a time returned with the 

following verdict, to-wit: 

"\lc, the jury, on the issues joined, find 
in fnvor of the plaintiff and fix her 
damages at $25,000. Signed: H. C. Ayers, 
Foreman". 

And the defendant, by counsel, then moved the Court 

to set aside the verdict of the jury and to enter final 

judgment for the defendant or in the alternative to grant a 

new trial, on the following grounds: 

1. That the Court erred in allowing evidence to 

come before the jury to the effect that the defendant was 

operating her vehicle at the time of the accident holding only 

a temporary instruction pe~it ~nd not having a licensed 

driver over the age of 18 years on the seat beside her. 

2. That the Court had given certain 'erroneous 

instructions and had refused to give certain proper instructions, 

over the objections of the defendant. 

3. That insurance had been mentioned by one of the 

defense witnesses, which resulted in substantial prejudice to 

the defendant, as indicated by the fact that the jury verdict 

~as for the amount of the minimum coverage required under the 

laws of the Commonwealth of Virginia, which the defendant 

maintained was an indication that the mention of insurance 

had affected the jury's deliberations. 

4. That the verdict was excessive, without evidence 

to support it, and plainly wrong. 

~ 1.0 
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And the Court overruled the motion of the defendant 

to set aside the jury verdict, to which action the defendant, 

by counsel, objected. 

Pursuant to a motion filed by the defendant asking 

the Court to set aside the jury verdict and grant a new trial 

to the defendant upon grounds more particularly stated in 

said motion, a hearing was held before the Court on February 

20, 1981 at which ttme briefs and oral argument were presented 

by counsel for the plaintiff and defendant. After due 

consideration, the Court overruled the motion of the defendant 

to set aside the jury verdict, to which action the defendant, 

by counsel, objected. 

WUEREFORE, in nc:cordancc with the jury verdict, it 

is ADJUDGED and ORDERED that the plaintiff shall have and · 

recover judgment against the defendant in the sum of 

.. $25,000.00, with interest from February 6, 1981, and the 

plaintiff to recover her costs herein. 

And it appearing to the Court that the plaintiff is 

an infant, six years of age, having been born on January 3, 

1975, it is further ORDERED that the sum of $8,333.33 shall be 

paid to Edwin C. Stone for representing the interest of the 

plaintiff herein; the sum of $2,666.67 shall be paid to the 

parents for the purpose of reimbursing a portion of the medical 

expenses and other expenses incurred in connection with 

treatment of the infant plaintiff; and the balance of 

$14,000.00 shall be paid to the Clerk of this Court, to be 

invested by the Clerk in a bank or savings institution at 

,. 1.:1 
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the highest possible rate of interest, and to be held by 

the Clerk for the benefit of Rebecca c. Hixon until she 

shall attain the age of eighteen years. which will be on 

January 3, 1993, at which time the funds shall be paid to 

Rebecca c. Hixon without further Order of the Court. 

And the defendant having indicated her intention 

to apply to the Supreme Court of Virginia for a writ of 

error and supersedeas to the judgment herein granted and 

having requested that an appeal bond and suspending bond 

be set by the Court, the Court doth ADJUDGE and ORDER that 

the execution of tho foregoing judgment be, and the same 

hereby is, suspended to per.mit the defendant to apply to 

the Supreme Court of Virginia for a writ of error to the 

judgment herein granted, provided, however, that the defendant. 
or someone on her behalf, shall, within thirty (30) days from 

the date hereof, execute a bond before the Clerk of this Court 

with corporate surety conditioned according to law upon the 
I • 

suspension of the execution of the judgment herein granted, . 
and for payment of all costs and damages to the plaintiff by 

reason of said appeal; which said suspension of execution shall 

be further conditioned according to law, and shall remain in 

effect until a petition for a writ of error has been acted 

upon by the Supreme Court of Virginia, and provided that the 

said defendant shall prosecute said appeal, by proceeding 

therewith in the times provided by law. 

The Court doth further ORDER that the court reporter's 

trnnscript of the proceedings in this case is hereby made a 

part of the record when filed by the reporter within the time 

provided by law. 



• .... 
ruw 

• .... , 

And nothing further remaining to be done in this 

action, the same is hereby stricken from the docket. 

I ASK FOR THIS ORDER: 

s/ Bdwin c. Stone 
Counsel for Plaintiff 

I HAVE SEEN THIS ORDER 
AND OBJECT TO ITS ENTRY: 

s/ Jerry x. Jebo 
Counsel for Defendant 

A Copy-Teste: 

ENTER THIS ORDER: 

This m_hday .of 

Judge 

JOHN B. MYERS, JR. , Clerk - S -
CifcUI Court. MontsoU1CI) Caun&r. VirGinia 

ay.Jna~ A: ~ilL¥. Deputy Clerk 

1.3 
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VIRGil~IA: IN THE CIRCUIT COURT OF MONTGOMEI~Y COUNTY 

REBECCA C. HIXON, an infant, . . 
who ·sues by her mother and 
next friend, ROSE A. HIXON, . . 

Plaintiff . 
• 

. 
• ORDER v. 
• • 

RENE DUNCAN, an infant, . . 
Defendant • . 

Pursuant to Order of this Court in ~1e above-styled 

matter dated February 25, 1981, the Court doth ORDER and 

ADJUDGE that the amount of the appeal bond·and suspending 

bond to be executed before the Clerk of this Court with 
' 

corporate surety to allow the defendant to apply to the 
t 

Supreme Court of Virginia for a writ of error and supersedeas 

to the judgment herein granted is $25,000.00. This appeal 
'i -----

1 bond and suspending bond shall remain in effect until a 
! 

. . petition for a writ of error has been acted upon by the 

Supreme Co~rt of Virginia and provided that said defendant 

shall prosecute said appeal by proceeding therewith in the 

times provided by law. 

And nothing further remaining to be done in 

this action, the same is hereby stricken from the docket. 

~ 1.4 
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I ASK FOR THIS ORDER: 

~ l or Defendant 

. . 1.5 

ENTER THIS ORDER: 

This .JftA day of £.,j.: 
1981. --~--~------' 

, . 
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VIRGINIA: IN ~HE CIRCUIT COURT OF MONTGO~mRY COUNTY 

REBECCA C. HIXON, an infant, 
who sues by her mother and 
next friend, ROSE A. IIIXON, 

Plaintiff 

v. 

RENB DUNCAN, an infant, 

Defendant 

• • 

• . 
. . 
: 

. • 

. • 

. . 

NOTICE OF APPEAL 

Pursuant to Rule 5:6 of the Rules of the Supreme 

Court of Vir~inia, the defendant, Rene Duncan, by counsel, 

!I he~ewith fil:a her Notice that she intends to apply to the 

'I l. Supreme Court of ViJ:"ginia for a writ of error and supersedeas 
I 

1: to the judgment herein granted pursuant to Order of this 
il 

II Court dated February 26, 1981 • 
•• 
!! The defendant, by counsel, gives further notice 

I' that the court reporter's transcript of tpe.proceedings in 

this case shall be filed with the Clerk of the Circuit 

I· .. ~ .. 
I .. 

'; 

Court of Montgomery County to be made a part of the record 

in this matter. 
-.s 

This Notice is dated this d•1 day of -~--"-~~1~-' 
1981 • 

JEUO & ROSENTHAL 
Attorneys at Law 
P. o. Box 1089 
Radford, VA 24141 
Counsel for Defendant ~ 1.6 

Respectfully submitted, 

RENE DUNCAN 

BY: (~,,L·~'~(]~··~<~--~~-----­
~ ~~Q. Counsel 

I·' 
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ASSIGNMENTS OF ERROR 

I. TEMPORARY INSTRUCTION PERMIT 

A. ERROR IS ASSIGNED TO THE COURT'S OVERRULING OF 
DUNe&~' S MOTION TO EXCLUDE EVIDENCE THAT, AT TliE 
TIME OF THE ACCIDENT, DUNCAN HAD A LEARNER'S 
PERMIT AND WAS NOT ACCOMPANIED BY A DRIVER OVER 
THE AGE OF 18 YEARS. 

I. ERROR IS ASSIGNED TO THE COURT'S GRANTING OF 
INST.RUCTION NO. 6 THAT CHARGED THE JURY Tl~T 
DUNCAN WAS NEGLIGENT AS A MATTER OF LAW IN DRIVltJC 
WITH A LEARNER'S PERMIT WITHOUT BEitlG ACCO!-fPAl'llED 
BY A DRIVER OVER THE ACE OF 18 YEARS. 

C. ERROR IS ASSIGNED TO THE COURT'S OVERRULitiG OF 
DUNCAN • S MOTION FOR. A NEW TRIAL HASI~D UPON TllE 
ERRONEOUS INTRODUCTION OF ntE EVID~~CE RELATING TO 
DUNCAN'S LEARNER' S PEIU-tiT AND UPOt-1 THE GIVING OF 
INSTRUCTION NO. 6. ~ 

1.7 



PRE-TRIAL MOTION 

TRANSCRIPT AT PAGE 1-4 



1 9:30 A.M. - IN CHAMBEB S· 

2 BY MB. JEBO: 

3 Your Honor, there are just a couple ot 

4 matt e r s t o b r in g t o t be C o u r t 1 a at t en t i o 11 t o ma y be 

5 avo l d so me p r o b 1 e ma • Number (1), thia is a Case 

& that., ot coarse, ls brought on behalf of the young 
I 

7 girl against Rene Duacan tor injuries received by tb 

a yo:u·n r g i r 1 lA an a u to a c o t. d e n t t b at o c c u r r e d on J u n 

9 20, 1919. Now, Rene Duncan, who \a my client. aad 

10 who is the Defendant lD this case, did aot have a 

11 .Driver's License· at tbe time. She had a Learner's 

12 Permit, and of course. we would aak the Court to 

13 exclude any evidence that abe did not. have a Driver a 

14 License, since that la irrelevant as tar aa the laau s 

15 o t neg 1 i g en c e in t h l s case. 

16 BY THE COUBT: 
'I 

17 Was there a· licensed driver with her?· 

18 BY MR. JEBO: 

19 No. 

20 BY MR. STONE:· 

21 The Law Ls clear abe can drive a car 

22 it s be h a s an 1 8 -y e a r - o 1 d o·r o 1 d e r d r i v e r l n t he a e t 

23 beside her. Now, I have tried to figure any reason ·1 

; ! 
24 r or t bat St at u t e , o t h e r t h an s ate t y • You know, a 

: ~ 

1.9 

25 55 mile an hour speed limit, you can say that's par 
i 

ly ... , . 
. j: 
I( 
·I 
:I . ... 
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1 tor conservation; but there· is no reason, other than 

2 satety. tor her to have an adult driver beside he·r:· 

3 BY JIIR. JEBO: .: ' 

4 Y our H on or • I t h ink t b e c a s e L a w tli · · ' "'· 

5 V t r gin l a - and I d i d n 't 1 o o k up the case be cause .. 't · ~ 

... 
6 thought 'tt was so obyloas. you know • lef'a say aom -
I 

7 body who has· an expired license or who baa a sus-

8 peaded license; the tact that be does not have a 

9 license la not evidence ot his negligence. ·The evl-

10 deace is whether the peraon who is operating the 

11 v e h i c 1 e w a a t a k 1 n g r e a s on a b 1 e c a r e at t b e t t me o t t h 

12 1-D ctdeftt. That's the question, the issue before as; 

13 not whether they had a license or not, or just a ·. 

14 Learner ' s Per mt t or whatever • The question is the 

15 way they operate their car. We t e e 1 t b at 1 t t he 

16 Plaintiff is allowed to bring ln tbe tact that Rene 

17 D un can o a 11 had a L e a r n e r ' s P e r mit , t h at · t t w 1 11 b e 

18 prejudice to ber and would be improper under prior 

19 aw in Vir1tnta, and we would ask the Court to 

20 that evidence. 

21 y·· 1VJR. STONE: 

22 J u d g e ,· e a p e c l a 11 y in t b t a c as e - and 1 t ' 

23 bvioaa that it's to have a mature driver who can 

24 i"' e · l.n s t r u c t l o a a n d t a k e c on t r o 1 , t l n e c e s s a r y - s h e 

25 said two tblnga happened: She was approaching a 

- 2 -



1 ch·lld who was on the road; that as she got to the 

2 child. the chlld was looking at her and she .was loo -

3 ing at the child; abe assumed the child would. stay · 

4 where she was. one root into the road, so ·She took 

5 her foot off the brake. Now. a mature driver woald 

a a a y , 11 Wa t c b t b at c h i 1 d • Keep your fo.ot on. the brak " 
7 or ·at 1 e a at we·' a r e en t l t 1 e d t o a r 1 u e t bat - an d. t l . .. 

a tbere.•a any reaaoa for that Statute wbich bas to do 

9 wt.tb safety. wblcb the Jury would have a right to 

10 believe was--the proximate cause or could have avoid d 

11 t b l s a c c l d en t • I t h ink we a r e en t l t le d t o it • 

12 BY lVlR. JEBO: 

13 The license is not tbe proximate ca&ase 

14 o t the a c c l dent •. 

15 BY MB. STONE: 

18 
, 

The !allure to have ·a driver is. I'm 

17 not going to tell·them she had to have a license. 

18 l'm··gotng to ·tell them- sb~ h,a~d-c_to have a licensed-

19 ad u 1 t d r l v e r o a t he a e at b e s t d e he r • w b i c h t he La w 

20 say a. 

21 BY THE COURT: 

22 1. t h ln k that ' s t be ·pur p o a e of the 1 a w •. 

23 to h a v e a mat 11 r e ·• a d "1 t 1 i c en a e d · d r i v e r t her e lor 

24 a ale ty. . . 

25 

- 3 -



_1 BY MR. JEBO: 

2 Your Honor. we object strenously to an 

3 evidence coming out to the effect that she dtd not 

4 a license at the time of this accident, as we feel 

5 that .is not ne1ligence. It may be t 11 e g a 1 • b u t it is 

a aot negligence. aad could not be the proximate caus· 

7 of tbls accident; and therefore, we feel it would be 

a pr e j u d l c l at. l t 1 t w a a b r o u g h t o u t , and s o we a s k t he 

9 Court· to exclude lt. 

10 B Y MB • S T 0 N E : 

11 Iau't the Law pretty clear that the viol -

12 tion of a Safety Statute is negligence per se. then 

13 t t ' a a q u e s t ton o t p r ox i mat e c a u s e ?. 

14 BY MB. JEBO: 

15 But I don't think - the license is not 
, 

18 a Safety Statute. It ' s a o r t o r 1 i k e d r t v in g a. c a r 

17 without registration. 

18 BY T BE C.OUR T :· 

19 Well, I think that' a the purpose of the 

20 Statute,. to have •omeone there to advise the person 

21 with a. Be1inaer'a Llcease. or whatever you call lt: 

22 and ll the facta come out as Ed •aya they will come 

23 out, thea that could be part ot the negligence, lt an , 

24 and t would Overrule the Motion. 

25 BY MB. JEBO: 

We t a k e E x c e p t i o n t o t he C o u r t ' s R u 1 in g 

-22-



TESTIMONY OF RALPH E. EBERSOLE 

TRANSCRIPT AT PAGE 7-14 
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1 in e a a en c e • be c a u a e o t t he e mp h a a 1 s t h at w a s p 1 a c e d 

2 on that tricycle. 

3 BY MR. STONE: 

4 . J u d g e • t he a lgn. say s " S 1 ow ... - C h i 1 d r e 4 . 

5 Playing," and they are going to say that is what it 

a says on the other side of it, and show the close 

7 proximity. I .think 11 I put a witness on who says 

s thl•. accurately depicts the car, this shows the littl 

9 tricycle she was on, this is the sign that was right 

10 beside that says "Slow - Children Playing," then I 

11 think it'a got to be admitted •. 

12 BY T H E C 0 U R T : 

13 I t h iA k a o , t o o • 

14 9:45 A.M. - COURT CONVENES 

15 COUBT REPORTER SWORN 
, 

16 PROSPECTIVE JURORS SWORN ON ·THE VOIR DIRE 

17 COURT EXPLAINS CASE TO THE PROSPECTIVE JURO S 

1a· JURORS SELECTED 

19 JURORS SWOBN ON THE VOIB DIRE 

20 WITNESSES EXCLUDED FROM THE COURTROOM 

21 OPENING STATEMENT BY MB. STONE 

22 OPENING STATEMENT BY MB. JEBO 

23 RALPH E. EBERSOLE. being duly sworn, testilted a 

24 tollowa: 

25 DIRECT EXAMINATION ll ~· STONE: 

Q : What i a yo llr n a me , p 1 e a s e ? 
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1 

2 

3 

4 

5 

8 

7 

8 

9 

10 

11 20th, 1979 to 10 to the Belmont Trailer Park, over 

12 on 114, to iavesttiate· an accident? 

13 A: Yea air.-

14 Q:· Caa you tell trom your notes appro i-

15 mately what time ot tbe ·day that was? 

18 A: The accident occurred at 8:45 P.M. 

17 Q: Daylight? 

18 A: Right, ln the evenlrtg. I arrived 

19 approximately SO minutes later. 

20 Q: What two vehicles did you lind whe 

21 yo u a r r i v e d ? ( I a a a a me a t r l c y c 1 e is a v e h i c 1 e • ) 

22 D l d y o u r l n d a t r icy c: 1 e ? ~~ 

23 A: Right, one ot the Big Wheel type 

24 v e h i c 1 e s an d a 1 9 7 2 F o rd. t w o - d o o r s e d a n • 

25 Q: Had yo'l ever been into Belmont· 

Trailer Park before? 
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1 A: Yea air. · 

2 Q: Do yoa know what inatractlons or 

3 ~arntngs tbere are to drivera. aa·.the,y ent.er into·.· 

4 the ·trailer park. regarding children? 

5 A: I don't. • 

8 Q: Is there any sign there? 

7 -: A: Slow Children Playing. 

8 Q : S 1 ow - C h l 1 d r e n P 1 a y in g • Is that 

9 as you go in? 

10 A: I think it's right just as yoa turn 

11 off 114 at the. • 

12 Q: Ie there one eatr.aoce? • .. •• 0 

13 A: As lar as I know. . That's the one 

14 I ' m ta mi 1 i ar w l t h • 

15 

18 the Pinto? 

17 

18 

19 

20 

21 

22 

23 she have ? 

Q: Did yo a find oat who was driving 

A: Yea air. 

Q: Who? 

A: Bene·: Woolwine Dancaa. 

Q: A1e 15? 

A: Right. 

Q: What kind of Driver's License did 

24 BY MR. JEBO: 

25 Yoar Honor. I am going to Object again 

26 
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1 tor the Be cord. . We .do not feel the tact that this 

2 1 ir 1 d i d. not have a v a 1 i d Dr i v e r ' s License l. s r e 1 eva t • 

3 as tar aa whether she was operating the vehicle cor-

4 rectly or not. 

5 BY THE COURT: 

a Your Objection is Overruled. 

1 BY MR. JEBO: 

8 Exception. 

9 BY MB. STONE: 

10 Q: What kind ol Driver's Llce4se clid 

11 she have? 

12 A: Sbe bad what is known as a Tempor ry 

13 0 per at or ' s Permit. 

14 Q: A Temporary Inst~uctlon Permit? 
• 

15 A: Yes air. 

18 Q: Is that the same aa a Learner's 

17 Per mit? 

18 A:. Yea air. 

19 Q : .-D l d . a he t e 11 1 o Ll. w h at h a p p e A e d ? 

20 A: Yea air. 

21 Q: What did abe tell 70u? 

22 A : B e r. at at e me n t t o me at t be t l me w a : 

23 "I w a a t a 1 k i a 1 to R o a e H l x o a • 1 w~a !)D this aide" -

24 ( l n d i c at i n 1 t h e r i g h t. a l d e ) - " o t t h e r o a d w a y • " 

25 Q: On the right side ot the roadway? 

27 
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A: R'lgbt. She pointed, indicating the 

2 rieht alde.· 11 When I started going, I seen 

3 had her hand. I was going· ·rtve miles per hour whe 

4 I hit her." 

5 Q: Five miles. per hour when she hlt · .. 

6 her? 

7 .. A: Yea air. ~ 

8 Q: All right. go ahead. 

9 A : "I h it my b r a k e s , and my l o o t s 1 i p p d 

10 oCt. " 
11 Q: "Foot slipped otl?" You're sure 

12 t h at ' s w h at s b e s a i d ? 

13 A: Yes air. 

14 Q:. All right, go ahead. ;\ 

15 A: She said, "I had on sandals, and I 

16 we n t t o g e t- he r mot b e r • " At t h e· t l me t h i s at at e men t 

17 was taken. I let ber reread it, aDd her name is alg ed 

-18 ln her own ··nandwrlttng below tt. 

19 Q : I a t b e r e any part l c u 1 a r r e a a on t bat -;, 

20 you know ot tbat abe told you she had on sandals? 

21 Dld she tell you what kind ot blouse she had on? 

22 

23 

24 

25 

A: No str. 

Q: But she did say she had on sandals 

A: Yes. · 

Q : A 11 r l g h t • n ow I a s s u me t h at l n 

28 
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1 accident investigations. Trooper Ebersole, that wha 

2 they tell you about what happened ls very important 

3 in reconstructillg the accident·? 

4 A: That's correct. 

5 Q: In your lnvestigation. would 

6 the same tt she said my Coot slipped ott or I took 

7 toot ott the brake - would they mean the same· thing 

a to yoa? - · 

9 A: No alr. 

10 Q: They would be very dttterent, woul 't 

11 they? 

12 A: Yea a tr. .- . 

13 Q : ,_ A 11 ·r i 1 h t ·• - How · w 1 cl e · ·t s t h is r o ad -

14 way that abe was traveling on, approximately - the 

15 pavement ? 

18 

17 

18 

19 

20 

21 

A : I w o ul d e at l mat e t we 1 v e l e e t • 

Q: A twe·tve toot pavement? 

A: Ten to twelve teet. 

Q: AAd abe said abe was on tbe right? 

A: That's right. 

Q: And the tact is, lsn't it Trooper 

22 E be r a o 1 e • t h at s h e e ad e d 11 p o v e r l n t he 1 e lt d l t c h ? 

23 

24 

25 

A: Right._ 

Q: And that she drug the child across 

the road with the car? 

29 
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1 BY MR. JEBO: 

2 Your Honor, I Object. The Trooper 

3 doesn't know what happeneCI at t'hia scene. All he 

4 ca.o do is testlly what physical !acts he fognd and 

5 what ••• to •" 

a BY MB • S T 0 NE : 

1 I'll wtthd~-aw that question aa posed. 

a Q: Did Bene Duncan tell you where ab 

9 at r " c k t be c h 11 d ? D i d · a he· · p o l n t· l t out ? 

10 A: No a tr. 

11 Q: Bow did you determine that.? 

12 A: She indicated to me that abe went 

13 to the right side of the road ln an attempt to avoid 

14 bitting the child. 

15 Q : Went t o t h e r lg b t a l d e ? 

16 A: Rtabt. 

17 Q: But sbe actually ended up on tbe 

18 1 e It a i d e ? 

19 A: Ezcuae me - she turned to her left 

20 to avoid hitting· the child who was approaching from 

21 b e r r lg b t • 

22 Q: All right, ·do you know what part o 

23 the car struck. the child? 

24 A: Yea air, lt would have been the 

25 lett-front corner. 

30 
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1 Q: The lett-front corner or the right• 

2 front corner? 

3 A: The lett-front corner - tbe driver' 

4 tr oat corner. . ..... 
5 Q: In front of the wheel? 

·& A: Rl1bt. .• 

7 Q: Do you know approximately how tar 
o ~ •a" 

s the child waa dra1ged? 

9 A: I could only estimate, because I 

10 was u.aable to determine just exactly at wbat point 

11 the child was. 

12 BY MR. JE BO: 

13 Your Honor, I Object •. 

14 BY MB. STONE: 

15 I will withdraw it thea. 

16 Q: Was .the child there when you got 

17 there? .. :. 

18 A: No sir. 

19 Q: Do you know where lt had gone or 

20 bad been takeA? 

21 A: It was my lmpresaioa that the child 

22 bad been takea to the Montgomery County Hospital. 

23 Q: By ambulance? 

24 A: Yea sir. 

25 
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TESTIMONY OF RENE DUNCAN 

TRANSCRIPT AT PAGES 18-45 and 85-107 
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1 the impression that it was from that point. That 1 s 

2 what I have marked on my diagram. I dontt recall 

3 w hat in· d i c at e d t hat t o me ~ b u t I had n o r e a s on t o 

4 believe any otherwise. If it had been the front end 

5 of the car~ it would have been either the right s.i de. . 
6 Q: Okay. It co utd have be-en the right 

. 
7 front~ too -·right? Of her car? 

8 A: The front bumper was ·what hit the 
0 

9 child. 

JO Q: That 1 s right~ but you are not sure 

11. . whet her • • • J 

12 A: Exactly. what .position on that bumpe ~ 

13 I co u 1 d n 1 t be certain • 

14 Q: It could be the right or the left sid ? 

15 A: Very possible. 

16 BY MR. JEBO: 

17 Okay .. that's all. 

18 BY IvlR. STONE: 

19 I have no other questions. 

20 WITNESS ASIDE 

21 RENE DUNCAN~ an Adverse Witness called on behalf 

22 o I t h e P 1 a in t i If~ b e in g d u 1 y s w or n ~ t e s t i ti e d a s f o 11 o s- :: 

23 DIRECT EXAMINATION BY lVlR. STONE: 

24 Q: Rene, do you recall telling Trooper 

25 Ebersole that your toot slipped off the brake? 

33 
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1 A: Yes, I do. 

2 Q: All right. Now .. you testified in 

3 D e p o s it i on s in my o I r i c e b a c k in N o v e mb e r ~ I b e 1 i e v 

4 d o yo u r e me mb e r t h at ? 

5 A: Yes. 

6 Q: Do yoll recall saying three differ-en 

7 times that you took yollr foot off the brake-· and· put 

8 it on the floor? 

~ 9 A: After I was confident t-hat they wou. d 

10 s t a y the r e ~ y e s ~ I d i d • 

11 Q:· Now~ which is it? Did your ·root-

12 s 1 i p off the b r a k e ~ or did you take it off and put it 

13 on the floor? 

14 A: Wh en I s e e n t h e m, I p u t my f o o t on 

15 the brake" and I k e p t it on t he brake u n t i 1 I f e 1 t 

16 confident that they wot1ld stay there and not. • • 

17 Q: How Car away from .them were you? 

18 Abo u t 1 5 r e e t when you· f e 1 t con I ide n t they would s t a 

19 there? 

20 A: No. 

21 Q: How Car? 

22 A: We 11 , t h e y w a s a 1 mo s t - I w a s a 1 mo t 

23 past them. They were about like this (INDICATING) 

24 H e r e I w a s d r i vi n g and • 

25 Q: How far away - she was about a fo t 

in on the road., you said? 

34 
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1 A: Yes sir. 

2 Q: On the right side? 

3 A: Right. 

4 Q: And you were all the way over on t ·. 

5 the left? 

8 A: Yes. 

7 Q: So you were eight feet away from 

a them. your path of travel would have been eight feet 

' 
9 away from Becky? 

10 A: Yes. 

11 Q: And just as you were beside or her 

12 she r o d e t he B i g Wh e e 1 o at in t o yo u ? 

13 . A: Yes. 

14 Q: You were g-oing five miles an hour? 

15 A: About that. 
, 

16 Q: And you are telling this Jury that 

17 when you were even with ·her., she started out and 

18 you hit her with your front bumper., although you we e 

19 beside of her when she started towards you? 

20 A: I can't say that I was even with he ~ 

21 but you know~ I was almost. • 

22 Q : Y o u d i d hit her with yo u r rr on t 

23 bumper? 

24 A: Right. 

25 Q: And was your foot on the brake the ? 
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A: No. 

2 Q: When did your foot slip off the bra e? 

3 A: When I seen her coming oqt in front 

4 o I . me an d I hit t h e b r a k e r e a 1 h a r d , an d I d i d n 't hi 

5 it c en t e r - b e c a u s e t he b r a k e p e d a 1 s a r e s ma 11 - I 

6 didn't hit it centered. . .. 

7 Q: And it slipped off? 

8 A: Yes. 

' 9 Q .: A 11 r i g h t ~ an d i I it had n 't s 1 i p p e d 

10 oft~ you probably could have stopped - couldn '~ you. 

11 A : N o, i I my to o t w o u 1 d li ave s t aye d o 

12 t hat b r a k e • I w o al d s t i 11 h a v e h it h e r • 

13 Q: With the front bumper? 
.--. 

14 A: That's right. 

15 Q: She must have been moving pretty 

16 fast across the road, wouldn't you say? 

17 A: Yes~ she was. 

18 Q: Okay. So you took your foot oii 

19 one time and set it on the floor and put it back on 

20 a g a in an d it s 1 i p p e d o I I ? 

21 A: No~ when I seen them., I had my fo t 

22 on the brake; and then when I felt confident., I took 

23 my to o t off an d 1 a i d it on t he f 1 o or • 

24 Q: How far away !rom you were they 

25 when you !elt confident and you took your foot of! 

and laid it on the floor? 
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1 A: From the car to them? 

2 Q: From the car to them? 

3 A: I'd say about four - three or four 

4 feet., something like that. 

5 Q: ·Three or .four ·teet., you took your 

s foot off and set it on th.e floor - right? 

7 

8 Q: And then she started towards you? 

9 A: Well, I didn't see her start towards· 

10 me. 

11 Q : How tar we r e yo u rr om her then ? · 

12 A: I was just - after I felt confident· 

13 they · were going to stay there., I j 1:1 s t took my toot 

14 off. laid it on· the floorboard, and just started rolli ~ 

15 on down; and then I took my eye off and just started 
, 

1~ looking ahead because I was on the wrong side or th 

17 road, and then be I ore I knew it., she just darted out · 

18 in fr 0 n t 0 r me • 

19 Q: I hate to badger you and I don't wa t. 

20 to -.you were going down - you saw them about 50 

21 f e e t a w a y ? 

22 A: Yes. 

23 Q: You knew they were there ? 

24 A: Right. 

25 Q: And you knew Becky? 

A: Right. 
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1 Q: And you knew she was an active 

2 little child? 

3 A: Right. 

4 Q: And she was as apt to ride out in 

5 the road in front of you as anything -four years ol ~ 

6 A: Right •. 

-. 
7 Q: So you saw her and you ~ere going -

a whatever sp~ed you say - and you are about four or 

' 
9 live teet away, you had your foot on the brake, and 

10 four or five teet now would be from right here to 

11 about right he_re (DIAGRAM) - is that what you mean: -

12 tour or !i v e lee t ? Is that about the distance ? 

13 A: Yes, about three, three or four .. 

14 Q : A 1 itt 1 e 1 e -s s t han t h at , may b e ? 

15 A: Maybe. 

16 Q: All right,· when you were that dis-

17 tan c e, you took your foot of r the brake and rested i · 

18 on the floor? 

19 A: Right, and just started coasting on 

20 Q: Just started coasting. Did she sta t 

21 o u t b e s i d e yo u, a 1 mo s t ? 

22 A : Y e s ~ a 1 mo s t • 

23 Q: And then you put your toot back on 

24 t h e b r a k e - r i g h t ? 

25 A: Right. 



1 Q: And then it slipped· off? 

2 A: Right. 

3 Q: And then about that time Beckr hit 

4 you in tlhe .front bumper? 

5 A: When I seen her head. • 

6 Q : . We 11 ~ an s we i: it - a b out t h at t i me 

7 Becky hit you in the tront bumper? 

8 A: At the time that I stomped my brake 'i 
' • 

9 Q: Yes~ and your foot slipped ott? 

10 A : We 11 , I s e en her he ad and t hen I 

11 s t o ~p e d t he b r a k e • 

12 Q : Abo u t t he t i me yo u r to o t s 1 i p p e d o .f ~ 

13 she hit you in the front bumper? 

14 A: Yes. 

15 Q : I s n r t it a .fa c t t h a t y o u t o 1 d me b. e t re: 
I 

16 "I assumed she saw me and wouldn't come oat any 

17 further in the road." 

18 A: Yes, I saia that. 

19 Q: "An d I 1 o o k e d on in fr· on t o f me t he " 

20 A: Yes. 

21 Q: In fact., you took your eye off ot h r~ 

22 didn't you? 

23 A: Y e·s. 

24 B Y l\1R . S T 0 N E : 

25 That 1 s all I have to ask her at this poi :t~ 

Your Honor. 

39 
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1 If Your Honor please, I offer the 

2 t ion · · o f R e n e D u n c an t a k e n in my o f! i c e J a s I u n d e :r: -

3 s t an d t h e R u 1 e s o r t h e S u p r e me C o u r t o f V i r g in i a, 

4 be used for any purpose, and I have portions of it 

5 which I would like to have re·ad to the Jury._ 

a BY MR. JE BO: 

7 Your Honor, I donrt understand that. 

a Depositions can be used, of course, to contradict 

' .. 
9 impe·a~h a witness. I have no objection to that~ 

10 w b. en t he wit n e- s s is her e , e v en if it i s a p arty,_ 

11 is- no need to read a Deposition. He c·an ask her 

12 questions, and if they are materially inconsistent 

13 with this, read that to her and say, well,. how come 

14 you said this on one occasign and now yoa are sayi g· 

15 this ? But to read a transcript into evidence, make 

16 n o s e n s e at a 11 an d is n o t con s is t' e-n t ·wit h t he 

17 BY THE COURT: 

18 . I don 1t think it is either. 

19 BY MR. STONE~ 

20 May I show the Court the Rule? The 

21 R u 1 e s a y s t h e D e p o s it i on o f a P art y may b e u s e d r o 

22 any purpose. Now~ i! there is some argument~ he 

23 want us to have it outside the hearing of the Jury. 

24 JURY RETIRES TO THE JURY ROOM 

25 COURT AND COUNSEL IN CHAMBERS 



1 10:4 0 A. M. - 10:5 0 A. M. - RECESS 

2 BY l.VlR. JEBO: 

3 Your Honor~ I object to the sign that 

4 Mr. Stone has over there., writing down what he con 

5 siders to be the. negligent acts and other pieces of 

& evidence. I don't think that's a proper thing to 

7 leave out in front of the Jury·. 

a BY MR. STONE: , 
9 I as s u me yo u won 't q u e s t ion it i! I u s e 

10 ~t in the closing. argument., though? 

11 BY MR. JE BO : 

12 No., I think that ' s perf e c t 1 y right., be c a ee 

13 that would be illustrative .. but to leave it there in 

14 front of the Jury through tli-e .whole thing •.• 

15 BY MR. STONE: 

16 I will take it down. 

17 JURY RETURNS TO COURTROOM 

18 CONTINUED DIRECT EXAMINATION OF RENE DUNCA 

19 BY :MR. STONE: 

20 Q: Miss Duncan., I am just going to as 

21 yo u t he s e que s t ion s and 1 e ad you t h r o ugh them as 

22 q u i c k 1 y a s I c an., b e c a u s e we n e e d t o g e t t h i s· e v i d e c e 

23 before the Jury. I am going by your Deposition., wh ·cr 

24 y o u w i 11 r e c a 11 w a s t a k en in my o If i c e in Mr • J e b o ' s 

25 p r e s e n c e a b o u t t h r e e mont h s a g o ? 
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1 A: Yes sir. 

2 Q: The accident happened in June or 

3 1979., didn't it? 

4 A: Yes sir. 

5 Q: And you had been driving since 

& February? 

7 A: That's right.· 

8 Q: About £our months? 
• 

9 A: That's.right. 

10 Q: And you had liv~d in Belmont Traile 

11 P a r k a 11 t hat t i me .. h a dri 't ·Yo u ? 

12 A: Yes sir. 

13 . Q : Y o u 1 i v e d c 1 o s e t ~ t h e· H i x o n s ? 

14 

15 Q: Was the ir t r a i 1 e r in sight or yo ur s . 

16 A: I dontt know. • 

17 Q: Could you see your trailer from the e 

18 . A : If yo u we r e s itt in g . in t he ir k it c h en 

19 looking out their window., you could see my trailer. 

20 Q: Do you recall what time of day the 

21 a c c i d e n t h a p pen e d ? 

22 A : N o t t h e t i me • I know., you know, i 

23 was during the evening. 

24 Q : D o yo u r e c a 11 t hat yo u s aid in yo ur 

25 D e p o s it i on it w a s ar o u n d 1 2 : 0 0 or s o me w her e ? 

42 
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1 A: Yes. 

2 Q: Between 12:00 and 2:00? (Page 5, 

3 L in e 1 4 ) So me t h in g u n t i 1 2 : 0 0 ? Do you recall you 

4 said that? 

5 A : I r e c a 11 s a y i'n g it w a s n t t in t he morn.-

. 
6 ing. It was after 1 2 : 0 a, . a p in the evening. 

7 Q: Do you de·ny that you said. it was 

8 . s o met h in g be for e 2 : 0 0 o ' c 1 o c·k ? 
' 

. 9 A: No., I don't know. 
·------

10 Q: The Trooper said it was around 6:0 0~ 

11 some~hing after 6:0 0. Is he correct? 

12 A: I didn t.t think it was that late., no, 

13 I d idn tt. 

14 Q: Had you be·e-n home all day? 

16 A: Yes. 

16 Q : J u s t s itt in g ar o u n d t h e h o u s e ? 

17 A: Yes. 

18 Q: And your· mother and your little gir ? 

19 A: Right. 

20 Q: This was during the week? 

21 A: Yes. 

22 Q: You said you had known the Hixons 

23 be .fore the accident? 

24· A: That 1 s right. 

25 Q: And yoa had babysat for Becky? 

A: Yes. 



1 Q: And you knew she was pretty ·active., 

2 play!ul? 

3 A: Yes. 

4 Q: Do you recall what you and Becky's 

5 mother were talking about? 

6 A: Yes. 

7 Q: What were you talking about? 

8 A: Just social., her talking about going 
' 

.,. 

9 to Eastern Texas to see a friend o£ ours. 

10 Q: Did your father know you. had taken 

11 the car up there? 

12 A: Yes., he did. 

13· . Q: Did you know you .weren't supposed 

. .:-. 
14 to.? -

15 A: Well., I had went £rom my t:r:ailer to 

16 g o get a fr i en d who. h a d a 1 i c en s e t o go t o t he s t or e 

17 with me. 

18 Q: Did you know you weren't supposed 

19 to be driving without a licensed driver over 18 besi e· 

20 you? 

21 A: I know that there was supposed to 

22 s o. me on e w it h me at a 11 t i me s ., b u t I h ad d r o v e a r o un 

23 t o g e t t h at p e r s o n • 

24 Q: My q u e s t ion is : Did you know you 

25 were not supposed to do it? 

- -~-



1 A: Yes. 

2 Q: Did you know there ls a purpose to 

3 having an adult driver on the seat besLde you? 

4 A: Yes. 

5 Q:· What do you think. that. p_urpose. t.s? 

8 A: So tbey can be there _to .help _yoa an 

7 everything yo a need to know about driving. 

8 Q: Give you advice or take control, it 

9 ae ce saar y? A ; 

10 A: T bat' a r lg bt. 

11 Q: Bad you ever had a cb ild playing. o 

12 t b e r o ad w h en · yo u w e r e d r i v i n g b y y o ur s e lf ? H a v e 

13 yo u e v e r s e ell t hat bel or e ? 

14 A: Yea. 

15 Q: Wbere? 

16 A: l.o the trailer park. 

17 Q: There are children playing all over 

18 t he t r a 1 1 e r p a r k • · a r e n 't t her e ? 

19 A: Tbat's right. 

20 Q: In. tact, tbere are two signs before 

21 y a u get t a t be H i x on a ' t r a i 1 e r ? 

22 

23 

~.: . T.here's one sign as you come 

trailer park tbat says "Children at Play." 

in tb 

24 Q: Isn't there anotber one rlght there 

~ where the accident happened? 
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1 A : We 11 , t h at ' s d o w n be 1 o w w h e r e t h e 

2 accident happened. 

3 Q: OYo~a knew it was there? 

4 , 0 A: 'Yes. 

5 Q: Nobody could live in tbat trailer 

6 park without kAowing there are children playing all 

7 over the place? 

8 A: That's right. ... ! .... 

9 Q: And your father bad allowed yoa to 

10 d r 1 v e by y o u r a e 1! " p t he r e ? 

11 A : Wb e n 1 t o 1 d b 1 m · I w a a go in g t o g o. ~: ... 0 

12 get this person. 

13 Q: It was bia car? 

14 0 0 A: It' a my mother's car. 

15 Q: Yo11r mother's car? • 0 
• 0 

18 A: R lgbt. 

17 Q: When you came up to the trailer, 

18 what were the children doing? 

19 A: They were in tbe driveway, and I 

20 didn't pull ln the driveway since tbey were playing 

21 iA the d r i v e way. I p u 11 e d up o t r the road o a into , 

22 like in their yard, sideways. 

23 

24 

25 

Q : 0 We r e t b e y p 1 a y in g w t t b t he B t g Wb e e ? 

0 

A: Yes. 

Q: That's a little tricycle? 

46 
- 31 -



1 A: ·That's rlgbt. 

2 Q: Let me hand you a picture and ask 

3 you it you caa identify this as the .BLg ·"'beel, or·. 

4 tricycle that Becky· and· Bobble Jo were on? 

5 ~ ; .. A:· Yes, that's· it.· , . 
6 Q: Is· that your car? 

7 A :· .. Y e s , . it l s • . . 
a Q: Ia ·.that a aiga post~. right there best e 

9 t b e c a r ? ;_ t:: ·:: 

10 A: Yes. 

11 • .. Q: ··.·Do you· know wbat that stga. past.:aa s? 

12 A: ·Yea; it says - the top oae. says . 

13 "Children at Play .. It The bottom oa.e. says something 

14 like "15 Mile a an· Hour. II 
:: 

15 Q : It s a y s " S 1 o w -. C b ll d r en at P 1 a y " 

18 t h o u 1 b , . d o e a n ' t l t ? 

17 A: Yes. 

18 Q: And your car ended up about 15 

19 l e e t t r o m l t • d l d n ' t t t ? 

20 A: Yea. 

21 BY MR. STONE: 

22 1 · a s k t b at t h i s b e ma d e P 1 a in t i I l' s E x h l it 

23 Number 1, Your Hoaor. 

24 BY THE COURT: 

25 All rlgbt. over Mr. Jebo's Objection. 
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1 PLAINTIFF'S EXHIBIT NO. 1 -
2 BY MR. STONE: 

3 1 want . t o g i v e t he J ~ r y a ml a t.1 t e t o p a s 

4 t hat a r o u n d , .~ l Y o ~r H on or p 1 e a s e • (SHOWING PLAI -

5 T.IFF'S EXHIBIT N.O. 1_ TQ J~BY MEMBERS) 

6 Q: So wben you weAt .ap to the house t 

1 see· B~cky's mother, you knew that Becky and Bobbie 

a J o were p 1 a y ln g out with the B i g ·Wh e e 1 ? 

9 A: Yes. 

10 Q: And unfortunately. there isn't much 

11 place to ride any sort ol tricycle ·l.a Belmont Traile 

12 Park except in the r.oad or close to the road, is th 

13 .t\ : We ll , * b e r e ' a pat i o ~ an d • 

14 Q: The Hixoas didn't have a patio? 

15 A: Every.trailer la tbe trailer park 

16 b a a a ; p at l o . 

17 .. ;, 
Q; Well anyway. yqu knew tbey rode th 

18 Big ~eel or tricycle on the road, didn't you? 

19 A: I knew they played in the road a lo • 

20 Q: And you knew th.ey were riding the 

21 t r icy c 1 e t hat d a y ? -

22 A: Yes, I knew. 

23 Q: And they were riding it on or close 

24 to the road when -you came up there, weren't they? 

25 A: In the driveway, yes. 



1 Q: All right,· when you came oat of tb 

2 house, where were they? 

3 ·A: ... : I don't - I d idn •t see them. 

4 Q: You knew· they were somewhere witb 

5 t h e t r 1 c y c 1 e t .h. o u g h , d i d l1 '~ y o u ? .. .. . 

6 A: I. didn't see the tricycle, and I 

7 assumed. 

8 Q: W'b e n yo a 1 e l t t h e r e , d 1 d n 't y o a k A O· 

9 tbey were somewhere around tbe~e playing? 

10 A : Y e a , mo r e t han 1 i k e 1 y • 

11 Q: And that they had tbe tricycle? 

12 A: Rigbt.· 

13 Q: All right, do you recall ·wby you 

14 left?. ~. : 

15 A: Yea, I bad heard· my ·boyfriend lea·v .. 

16 out ol tbe traller park, and I said to Rose that. I; 

17 was golng down to the trailer to see· where he went. 

18 Q: You were going to lind out 

19 h a d gone t o ? 

20 A: I would go ask my mother and lathe 

21 at my t r a i 1 e r w h e r e b e w a s a t - w b e r e d i d b e g o . 

22 Q : A 11 r i g h t , and u p t o t h at t i me you 

23- no plans to leave, you were jast sitting around 

24 

25 

A: Right. 

Q: Did you bear him leave? 
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A: Yes. 

2 Q: And you wanted to go and lind oQt 

3 where he had gone? 

5 . . .• ~ ·~ ~ 

6 

7 

8 

9 the bill. 

10 

A:· That's right. ~' ... 

Q: And you pulled out ot the driveway 

A: Yea, that's right. ' . : : ' ~-. 

Q: And started down toward the hill? 

A: Well, it's flat, and then you go do n 

Q: It'a .. a tairly steep hill alter yoa 

11 get over the llat place, isn't lt? 

12 A: That 1 s rlght. 

13 Q : A lt e r yo u get a v e r t o t he t 1 at p 1 a c , 

14 d l d yo u s e e t he c h t 1 d r en ? 

15 A: Aa I started over the. top of the hi 1, 

18 I seen t he m, 1 ike tr om the l r s b o" 1 de r s up , p 1 a y l n g • 

17 Q: -Aa-d you were- what? 100 teet y 

18 at t hat t 1 me ? 

19 A: Something like that. 

20 Q: Aad at that time, you saw both chil-

21 dr en? 

22 A: Yes. 

23 Q: What were. they playing with? 

24 A : B e c k y , t he a ma 11 e at , w a a s 1 t t ln g o a 

25 t he B 1 g Wh e e 1 , and B o b b i e J o w a s be h in d he r • 

50 
35 - I 



1 Q: Where were they with relation to tb 

2 road? 

3 A: They were on the right side of the 

They wot~ld b"ave been sittlng - yog know, sb 4 road. 

5 was sitting OQ the road, about a toot tn the road. 

6 Q: So you saw them when yog were abo 

7 100 teet away in the road? 

8 A: R lgbt. · · ·· 

9 Q: Yot~ sa ld, I belleve, that at that 

10 point the road was lalrly steep? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

they were 

road? 

ot mys e lt. 

to a toot 

A: That's right. 

Q: Aad you said before, I believe, tha 

about a toot or a toot and· a-halt into .the 

... 

A: Yea s lr. 

Q: Did· you b 1 ow· the horn?· .. ! :'1 

A:· No. 

Q: What did you do? 

A: When 1 seen them, I just te lt coalld 

I got over to the le lt sld e ot the road. 

Q: All right, and s be was still a toot 

and a-halt ill t 0 the r tgbt aide ol the road? 

A: Yes, that's right. 

Q: And there was nothing to keep you 

25 from having clear visibility of them? 

5:1 
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t 
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1 A: Tbat'a right. 

2 ... , Q: There were no cars coming the otb r 

3 way? 

4 A: That's right. 

5 Q: Okay, and you still dlcla't blow the 

a born?· 

7 A: No, I didn't. 

8 Q: You ae ver d lei? 

A:.· No. ' . . 9 

10 . Q :. I ·be lie v e you teatltled earlier this 

11 morning that yo a bad your foot on the brake? 

12 A: ·Yea. 

13 ... . . . Q :· You got to a place which was a boat 

14 four feet from them? El"igbt? 

15 A: Tbat'a r lgbt. 

18 Q~: Took your toot ott 
, 
and reate d it· on .. 

17 t·be floorboard?· 

18 A: T bat's r lght. 

19 Q: And tbea you got on beside ot Beck ? 

20 .. A: Almost beside be r. 

21 Q: How tar from ber? Would you sa1 ·· 

22 lt was a stralgbt line across the road trom where s e 

23 was? 

24 A: It was sort ol at an angle, I would 

25 think. Here I am and they were sort or like righ-t 

here - (INDICATING). 52 
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1 -
Q: Was she even with your front bumpe 

2 and still s itt lag at i 11? 

3 A: We'll, no. not even, but. • 

4 Q: How tar to !root ot yoa? 

5 A: Maybe - it I had stopped a ad abe 

8 was there, maybe~ - here's my, bumper and she was 

7 may be a - h all a· t o·o t t o i a: • to o t d ow ri • (INDICATING) 

8 Q: All right. She w a a a- b a 1 t a loot 

9 or a loot in lr on t o t you,·, a be l s a t 111 a 1 t t 1 n g s t 111 

10 a ad you have taken your toot ott the· brake •' put it 

11 oA the floorboard and dowa blll, and she aaddealy 

12 starts out - twelve ·toot ot road·, so abe was wbat. 

13 six or seven teet away from you? 

14 A : So met b l.n g 11 k e t b at • 

15 Q.: So she starts out and she travels 
, 

18 six or seven teet,·· and your toot is not on the brake. 

17 and she hits you tn the tront bltmper? 

18 A: Yes. 

19 Q: Okay, and that's when yoa hit the 

20 brake? 

21 A: It was belore I hit her, when I see 

22 her head in troAt ol the car, I stomped the brake. 

23 Q: ADd yo\lr loot slipped ott? 

24 A: That's right. 

25 Q: And you drug her over about 20 fee 

into the ditch? 
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1 A: I don't know how tar it was. 

2 Q : Yo a cl rag be r into t be ditch ? 

3 A : A ft e r. I c \1 t my w he e 1 , I • • 

4 Q: Do you know what part of the car 

s drug her ? 

6 .. A: No. 

7 - Q : It h a a t o be the tr on t part o l 1 t, 

8 t b 0 11 i b ' d 1 d Q 't. l t 1 

9 A: I· don't know. 

10 Q: Did abe end up under tbe car? 

11 A: I gaeas, I .. 

12 Q: Did yo a look at her? 

13 A; Yea, I d ld •. 

14 Q: Did. she have blood a 11 o v:e·r her? 

15 A: Her. c'it& bad j uat started to bleed 

18 w h e a I r \lA u p t o b e r • 

17 Q: Was abe makia·g aay. sounds? 

1: 

!> 
" li . 
r. 
!l: 
ii : 
1
1 : 
I ; 

li : 
1: . 

I
I : 
I J 
f ; 

II i 
I I 

18 A: 

ii i 
~ . 
I• I 

Yea, abe looked 11p at me and start d "J 

II 19 

20 

21 

22 

23 

24 

25 

cry lag. 
--

Q: Wa a 8 he mo v ln g ? 

A: J LISt start lag to, you know, 

around a little bit. 

Q: Did abe try to get ap? 

move 

I! I 
·I 

ll 

II 
i! 

ii 
!I 
II I. 
jl 

I r an o t t so q u i c k u p t o her mot be ' 8, l! A: 

I didn't. 
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1 . Q: Old you touch her? 

2 A: No. 

3 Q: You didn't see her get up? 

4 A: .... No •. 

·5 :· :. . ~: ,;· .. .. Q:. ~A.ad she was 11nder tbe car at that 

8 t lme? 

7 A: No. she was in tbe ditch about live 

8 feet from my car. ; 

9 Q: In front ot it? 

10 A : Be b in d it • 

11 Q: Bebi.ad the car? 

12 A: Ye.s. 

13 Q:: The car.. bad gone on .past her. thea~ 

14 A: Right. 

15 Q: · Do 1ou recall whea we took these 

16 Depositions -.·we apeat some time there - that you 

17 ne.ver mentioned your foot slipped ott tbe brake? 

18 A: Did I meat ion that? 

19 Q: Do you re ca 11 whether you ment ione 

20 it? 

21 A: Yes, I recall mention Ln g tb at. 

22 Q: In.the Deposition? 

23 A: When you took lt - I don't know 

24 w be t he r I to 1 d you my a e 1 t. 

25 Q: You dldn't tell us then, did you? 
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1 A: I don't -·I just told you tbat I bit 

2 my brake. 00 -

3 Q: Wo ul d yo ll t r y t o .1 o o k at t h e De p o a i -

4 tion with your attorney this atternoon during the 

5 recess or sometime, and see it you can find it? 

6 .. ; . A: Okay. 

7 Q: But you did tell the truth that your 

a loot slipped ott and you bad 0 on sandals? 

9 A: I· told the truth;\ ·· 

10 Q: ·Why did you tell blm yo a had on 

11 sandals? 

12 A: That Just come to my mind be cause 

13 the sandals were slick and that's why I tlgared that 

14 I d l d n 1 t 0 0 want t oo s t o mp it 0 a a h a r d - l t j u s t s 1 i p p e d 

15 ott, the a and a 1 a were slick. 

18 Q: Did you feel like that had caused 

17 you to slip of! the brake? • • 0 .. ·.· 

I 
to• • 

18 A : Y e s , tr o m h l t t ln g - s t o mp 141 t h e :00 

• ~- : ~~ 

19 brake so hard, it just slipped otl. 

20 Q: Dtdn 't you also feel that your foot 

21 a 1 i p p l n g o r l t he b r a k e h a d he 1 p e d c au s e t he a c c 1 de n t 

22 A: No, I don't. 

23 Q: You just told the Trooper just in 

24 c a s e he wa s in t e r e s t e d in t hat ? · 

25 A: 0 I just told him. 
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1 Q: All ·right,· yoa a aid in JOur De post.• 

2 tioA that· you were a~are that the sign was right the e 

3 t h a •· · a a 1 s " S 1 ow - ·c b ll d r e n P 1 a yin g" ? 

4 A: Yes. 

5 Q.: And J'0\1 did sa7 ln your Deposition 

a tbat you took yogr eye orr ot them and started looki g 

7 forward? 

8 A: That's ri1bt. 

9 ;. . Q:. And that you assumed. the7 saw you 

10 and wo11ld not come out l.at o the road? 

11- A: Si4ce the children kDew me, I aasu d 

12 t bat. 

13 Q: Since they knew yo~, you assumed 

14 t bey wouldn't co me .out lnt o the road? 

15 A: Since I knew them, I assumed they~ 

16 would sta1 there. 

17 Q: Bow tar, Rene, were you from the 

18 wheri--yoa took your eye oll ot them .. aJ1d. started ng 

19 forward? 

20 A: Abo at a ·foot and a-hall or two toot 

21 so met h l.n g ll k e t hat . 

22 Q: You took your toot ott the brake 

23 before you stopped looking at them? 

24 A: When I wa a going down at them, an 

25 I was looking at them and they were looking at me 
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1 and I felt sure that they would stay there, I took m 

2 toot ott the brake and rested lt on the tloor and 

3 at art e d d r 1 tt ln g o; n dow ri. 

4 Q: At the risk or being repetitious, le 

5 me · r e p e at l t · · a g a in . Four teet away, tour or live 

6 teet away,: yoa took your toot ott the brake? 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A: About· three. 

Q: About three teet away, you took yo r 

toot ott the brake and put it on the tloor. 

one toot - rlgbt? 

A: Yes. 

You tra elec 

Q: You took your. eye ott ot them 

right? 

A: Right. 

Q:· You traveled another halt a toot, o 

a -toot, and saw her come lrom alx teet away toward 

you? 

A : I d t d n 't s e e h e r c o me t o w a r d me , 

no. I was looking straight ahead, and then all or a 

sudden her head was right there. 

Q: Well, you don't know how she got i 

tr on t ·or you, t ben ? 

A: No, I don't. 

Q: So far as you know, Bobbie Jo cot1l 

have thrown her over there? 
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1 

2 

3 

4 at her, and she was coming like this (INDICATING). 
•.· , 

5 I was looking straight ahead and she was there. 

6 BY MR. STONE: · .. 

7 That's all I have, Your Honor. 

a CROSS EXAMINATION BY MR. JEBO: -- . ' 
9 Q:. Rene. let me just ask y.o~ one. que 

10 at. this po~nt., .. and. !'8· :will put on other evidence wh n 

11 lt ls our turn. These measurements that Mr. Stone 

12 keeps going over &Ad over - three feet to lour feet to 

13 six f-.e~. ~Dd: all.:that -. ba!e, yo11 doae anything to 

14 measure any dlataacea? 

15 A: No. 

16 Q : A r e t h e s e j a s t e at' i mat e a ? 

17 A: ~ea. 

18 Q: Do you know if they are accurate o 

19 not? 

20 A : I . t h ink t b e y • r e. a c c "r at e • 

21 BY MR. JE BO: 

22 That's all the q~eatlons I have. 

23 WITNESS· ASIDE 

24 

25 
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1 ROSE MARIE HIXON, being duly sworn, testllied as 

2 follows: 

3 DIRECT EXAMINATION !!!_ ~· STONE:· 

4 Q:. What ts your fall name, please? 

5 A: Rose Marie Hixon.· 

6 Q: Yoa are the mother ot Becky? 

7 A: Yes air. 
., . .. 

Q: On June the 2 Otb, 19 79' I believe 
, 8 

I" 

I 

I 
I 
! 

~ 

~~ 
ri 

1

:: 

., 

i~ 
1•: 
J[i 

9 she was at your bouse when Bobbie Jo and Becky we e j~ 

10 oat playing with the tricycle? 

11 ., A: Yes a tr. 

12 Q: And '·Rene has ·said that she baby-sa 

13 for·tbese girls when you were workl~g? 

14 A: Yes s tr. .. .. 

15 Q: You were employed? ·. :r 

16 A: Yea air. 

17 Q: But you were home on t hi a day? , ' 

18 ·A: It was right alter I had gotten ott 
19 lrom work. 

20 Q: Do yo.a recall what Rene said as 

21 she was leaving your place as to why abe was leavi g? 

22 A: Well, her boyfriend had went by tlie 

23 trailer, and she said that she had to go lind out 

24 wbere be was going. 

25 Q : Wa s he r 1 e a vi .a g a c a s u a 1 t hill g , or 
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1 BY MR. JE BO: 

2 Your Honor, I just reiterate, we don't 

3 believe they carried the burden. 

4 BY THE COURT: 

5 I t h ink t he y h ave mad e o u t a p r l ma t a c l 

a case. I 0 v e r r u 1 e 1 o u r Mot l on • 

1 JURY RETURNS TO THE COURTROOM 

s BENE MELINDA WOOLWINE DUNCA.N, being duly sworn, 

9 testltied as follows: 

-10 DIRECT EXAMINATION ll M!_. JEBO: 

11 Q : Wb at l s yo ur t u 11 n a me ? 

12 A : R e D e Me 1 in d a Woo 1 wine D u n c a n • 

13 Q: And where are yo~ living at the 

14 p r e sent time , R en e ? 

15 A : Lot 4 7 t n Be 1 m.o n t T r a l1 e r P ark • 

18 
t 

Q: Is this the same location you were 

17 living at the time thls accident occurred in 1979? 

18 A: Yea. it ls. 

19 Q: 'Who do you live with? 

20 A: My parents. 

21 Q: Do you have any children? 

22 A: Yes, one. 

23 Q: And who is that? 

24 A:. Stacy Duncan. She is three. 

25 Q: Now, you know Rose Hixon and her 

husband, Jerry? 
61 
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1 A: Yes. I do·. 

2 Q: Do you also know the two chllclrea. 

3 Becky and Bobbie Jo? 

4 A: Yes. 

5 Q: Had you ever done any baby-slttlng 

6 wlth those children before? 

7 A: Yes. 

a Q: When was that? 

9 A: That summer be tore. 

10 Q: Where would you keep these cblldre· ? 

11 A: At my trailer. 

12 Q: Had you ever seen Becky and Bobbl 

13 Jo playing around the trailer park .before this? 

14 A: Yes. 

15 Q: You were aware that they played OLl -
18 aide q aite often? 

17 A: Yes. 

18 Q: Now. going to the day ot June the 

19 2Oth, 1979 when the accident happened, where had 

20 you been during the day? 

21 A: Jttst at home. 

22 Q: Was anyone else at home with you? 

23 A: My mother and my father and my ll t le 

24 g lr 1. 

25 Q : H ow o 1 d we r e yo u at t h l s t l me ? 
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1 A: F lfte en. 

2 Q: Wbea would you be 16? 

3 A: Four days from that accident. 

4 Q: Whose vehicle were you d r i v ln g at 

5 the time ot thta accident? 

6 A: It was ln my mother's name. 

7 Q: All r lg bt, take us from t be time yo 

8 lett your tra ller 011 through tbe sequence ol events. 

9 A : I bad 1 e rt - I want e d t o go t o t he 

10 store. and I wanted to get a trlend. I k n e w I co u 1 n 't 

11 go out on t be b lgh way wl tb out a tr lend be s lde me. 

12 so I had 1 e tt my t r all e r to get a tr lend o t mi 11 e to 

13 1 o up t o t he • t ore w l t b me • 

14 Q: Who was that friend? 

15 A: Dexter Sloan. 

does 
, 

16 Q: Where Mr. Sloan 1 ive? 

17 A: About tour or five trailers from th 

18 Hixon a. 

19 Q: Was he home? 

20 A: No. 

21 Q: Then what d ld- you do? 

22 A: I juat started - I was going to go 

23 back around to my bouse. and I'd seen tbat she was 

24 home. and I thought I would atop ancl talk a rew 

25 minutes. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

-..;;;·- - ·~ -

Q: Sbe - who Ls tbat? 

A: Rose. 

Q: All right. Be 1 mont T r a i 1 e r P ark la 

baalcally a blg ctrct~lar drive - ls tbat r i gbt? 

A: That' a r igbt. 

Q: Where is the Hixon trailer, a a,., in 

relatloaahlp to your trailer? 

A: It' a a 11 the way on the other side 

or the trailer park. 

Q: How did you pull tn to the Hixon area 

.A: Their traller is - the end of the 

trailer baa a bay window and lt is facing tbe road. 

The driveway is tn front ot that, sort of over aext 

to the patio, too, aad the children were pl ayiag ln 

tbe driveway, so I palled - instead of pulling lato 

tbe driveway, I just pulled up Into the grass beside 

ot tbe road - out of the road, bat bealde of the road. 

Q: Was Mrs. Hixon outside at the time 

yoa pulled ia? 

A: No, she wasn't. 

Q: Bow long did you stay wlth her? 

A: Ab.oat 15 or 20 minutes. 

Q: What was the purpose ol the visit? 

A: Just to talk. 

Q : We r e yo " a a o c l a 1 rr l e t1 d o C he r s ? 

64 
- 88 -



, ...... - . . ... .. 

1 A: Yea. 

2 Q: Now, why did you leave, or what 

3 we r e t b e c i r c u ms t an c e s w h e n y o u 1 e It ? 

4 A: I beard my boytr lend leave !rom my 

5 trailer and go out of the trailer park, and I said t 

6 Rose, "I'm going to go see where he went" - go 

7 d own. t o my t r a ll e r and t in d o u t w he r e be we n t • 

8 Q: Were you in a big burry? 

9 A: No. 

10 Q: Where was your destination when yo 

11 1 e tt ? 

12 A : T o 1 o b a c k t o my t r a i 1 e r 

13 lrom my parents where he went. 

14 Q: Now, how last clld you travel as yo 

1& headed towards the crest or the hill? 

18 A: We 11 • w be n I p u 11 e d o u t • I d i d n 't h v 

17 to back out .• I just pulled right oat into the road, 

18 on t be 1 e ft sl de to my side • the right a ide , and l n 

19 tlrst gear. The Pinto ls a straight drive, and I 

20 w o u 1 cl s a y I ml g h t h a v e be e n go ln g t i v e t o e l g h t mile 

21 1 n ll r s t g e a r • 

22 Q: When was the first time that you sa 

23 either Becky or Bobble Jo alter you left the trailer 

24 A: Well, I was starting over the top 

25 o l t be h 111 an d I a e e n , y o u k n o w, ll k e tr o m t he 1 r 
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1 a b o u 1 d e r s u p , p 1 a y ln g abo u·t . a toot in t he r o ad • 

2 Q: Where were they, in e sse n c e, !rom 

3 wbere you were? 

4 A: We 11 , 1 t k e I a a y , I w a s at t h e v e r y 

5 ml d d 1 e o l t be top o l the h ill, and they were a b o u t 

6 two or two and a-halt trailers down. 

7 Q: Trailers being trailer lots - right 

8 

9 

10 

A: 

Q: 

A: 

B lght. 

What did you do? 

I got over onto the r lght side ot 

11 the road, which is the wrong a ide or the road - the 

12 right side - they were here (INDICATING). This is 

13 t he 1 e !t t r ave 1 in 1 d own . I got over lnt o the r igbt. 

14 Q : Y o u 'r e c on t u s 1 n g me • In your r l g h 

15 lane, which ot course is the rlgbt side o! the road, 

16 where did you go from that? 

17 A : I p u 11 e d o u t oat o t be 1 e lt s 1 d e w h e r 

18 t h e y we r e at • 

19 out. 

T be y we r e on t he 1 e lt 8 l d e • I p ulle 

20 Q: Which slde are you talking about as 

21 be in g t be 1 e tt a i d e ? 

22 A : I me an t he r lg h t 8 l d e - t he r l g h t 

23 side- I've got lt backwards. 

24 Q: All right, they were on your right 

25 side- is that right? 
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1 A: Bight. 

2 Q: They were about a root inside the 

3 paved portion ot the road? 

4 A: Yes. 

5 Q: And they were about two and a-halt 

a trailer lengths down trom where yoa crested the hll ? 

7 A: Right. 

8 Q: What were they doing? 

9 A: The youngest was just sitting on th 

10 B 1 g Whee 1, and t be o 1 d e s t w a s be hind her • 

11 Q: Did they see you? 

12 A: Yes. 

13 Q: Did they know who yoa were? 

14 A: Yea. 

15 Q : We r e t he y 1 o o k in g at 1 o a ? 

16 A: Yea, they were. 

17 Q : We r e t be y mo v i.n g at a 11 ? 

18 A: No. 

19 Q: They were just standing and watchi g? 

20 A: Right. 

21 Q: What did you do with your car then 

22 Yoa are at the top ot the hill, what happened then? 

23 

24 road. 

25 

A: I got over to the right side ol the 

Q : To the right or the 1 e tt s l de ? 
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1 A: The 1 e rt side - to the lett side. and 

2 t n e y - I s t a y e cJ on t h e 1 e Ct s i d e , an d j u s t s t a r t e d d w n 

3 I p u t my toot on t n e b r a k e • a n d I w en t • yo u k a. o w. 

4 s t art e d r o 11 in g • r o 11l.n g wit h my toot on t he b r a k e • 

5 rolling down. 

8 Q: Were there any vehicles coming in 

7 your cllrection on that road? 

8 A: No. 

9 Q: How fast would you have been going 

to as you rolled down there? 

11 A: About tlve miles. 

12 Q: Were you keeping an eye out on the ? 

13 A: Yes, looking at them and they were 

14 looking at me. 

15 Q: And what were they doing? 
t 

16 A: Just standing there. 

17 Q: Then what happened? 

18 .. A : · T h e-n I - w h en I 1 o o k e d at t h e m, 

19 you know. they were looking at me, and I felt con-

20 lident that they would stay there since they knew wh 

21 I wa a. I t o o k my to o t o t f t he b r a k e and j u s t r e s t e d 

22 it on the tloor and started drlftlng on down. 

23 Q: How mucb clearance were you gtvln 1 

24 In o t he r w or d s , what w a s t he d ls t an c e C r o m t he r l g h 

25 edge ot your car to where they were standing, it yo 
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1 at aye d l n that 1 e tt port 1 on · or the highway ? 

2 A: We 11, Cr om the t l me I took my toot 

3 olt and laid it on the tloor. 

4 Q: I'm talking about the dlstallce of 

5 clearance you would be giving them? 

6 A : I l I had went around them, pro b a b 1 

7 about six .or seven teet. 

8 Q: What happened then? 

9 A: Like I say, I took my foot ott and 

10 laid it on the floor and started on down, and just 

11 a a I , 1 o a k n ow, w a a a 1 mo at p 1 u mb past t be m, she J u t 

12 a 11 o l a s u d d e n d art e d out in t r on t o t me • 

13 Q: Wbat did you do? . 

14 A : I at o mp e d t b e b r a k e , a n d t he 8 an d a s 

15 I had oa were slick and the brake pedal la sort ol 
, 

16 s ma 11 in t be s e s ma 11 c a r a , an d I j u a t d i d n 't h it 1 t -

17 I 8 to mp e d it pretty bard, you know, and I j us t d l d n ' 

18 hit l t a q u a r e ly and 1 t all p p e d o t t . 

19 Q: Dld you turn tbe wheel at all? 

20 A : Y e s , a o t he n a rt e r I k n o we d my too 

21 h ad s 11 p p e d o t t, I j u s t c u t it - c u t l t o v e r , a n d by 

~ then I bad already hit her. 

23 Q: It your toot had not slipped ott the 

24 brake, would you have hit her anyway? 

25 A: Yes. 
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1 Q: She w a s t ·h at c 1 o s e ? 

2 A: Yes, she was that close. 

3 Q: After you got the car stopped, wha 

4 happened? 

5 A: When I bit a pole, tbat's what stop d 

6 me; and when I cut, I bit a pole on the le lt side ol 

7 the road, and lt went over lnto the grassy part ott 

8 the pave meat: and abe must have went under the fro t 

9 and out the back, and what got her out trom under 

10 the car was being ln the ditch. ·I jumped out ot the 

11 car, and I ru.a up to her and she was Oh her s ld e, nc 

12 her a·rms were bent under her and her legs were bent 

13 b a c k ; an d s b e 1 o o k e d up at me and s t art e d w b in l n 1 • 

14 and all the scrapes on her and stuff were just start 

15 in1 to bleed. 

18 Q: 
, . 

What d ld you do then? 

17 A: I just said, "Ob. God," aand I just 

18 took ott running up to Rose's house; and I run ln 

19 an d sa l d , "I ' v e h l t Be c k 1 , " and I w a s c r 1 in 1 , yo a 

20 know, pretty upset about lt. 

21 Q: Now, dtd either you or your parent 

22 at t e mpt to get ln to u c b with the H i x on a that n i g h t to 

23 see what. 

24 A : Y e s , we c a 11 e d R o an o k e Me mo r i a 1 , 

25 Roanoke Community, and finally we called Lewis-Gal 
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1 and they said they hadn't got there yet. Later oa 

2 that night, she called the house. 

3 Q: Who did? 
-
4 A: Rose. 

5 Q: What statement d ld Rose make to yo ? 

8 BY MR. STONE: 

7 Your Honor, I Object, unless lt is som -

8 tblna that I brought out on Direct Ezamlnatloo ot 

9 Mrs. Hixon and not something that he made her bl a 

10 w l t a e s a on, be cause he can 't contra d l c t her 1 t k e t h a • 

11 BY MB. JEBO: 

12 Your Honor, I can ase that statement l r 

13 impeachment. I'm not ente~lng that. statement tor th 

14 purpose ol the truth of the facts tbet are ln there, 

15 but I am putt lag 1 t ln be cause she has stated to us 
, 

18 here today, and sbe has stated ln the Deposition, 

17 c:l en y ln g t h at a he h ad mad e t b at at at e men t t o R en e an 

18 to her mother: and I can prove here today, through 

19 t he s e w l t n e • a e s , t bat a he d t d make it • That shows 

20 an inconsistent. 

21 BY MB. STONE: 

22 Yo a can't l mpe a c h your own wit 11 e sa, it 

23 Your Honor please. 

24 BY THE COURT: 

25 That's exactly right. 
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1 BY Mll. JEBO: 

2 We 11 , I d i d n 't ma k e h e r my w 1 t n e s s • T at 

3 w a s u 8 e d tor t he p u r p o s e o t imp e a c h men t • 

4 BY THE COURT: 

5 You asked tbe questions o! her and ln 

6 response, that wasn't brought out on Direct; so 

7 therefore, you made her your own witness, and you 

8 can't impeach your own witness. 

9 BY MB. JEBO: 

10 Well, I didn't make her my wi tne s 8, 

11 Your Honor. I believe that was proper Cross Exam·-

12 nation ot her, and I can call her as an Adverse 

13 Wl t n e a s and 1 mp each her then • 

14 BY MB. STONE: 

15 She' a not a party. 

18 BY MB. JEBO: 

17 Oh yea, she is. She's ln the Plead lnga. 

18 Sure, she is. 

19 BY THE COUBT: 

20 We 11, the P 1 a i at 1 t t ls the young c h ll d. 

21 BY MR. JE BO: 

22 Yes, but it la through her. They are 

23 b o t h P a r t l e s P 1 a l n t 1 t r . 

24 BY THE COURT: 

25 T h a t ' s r e q u l r e d by t he L a w , an d l t l s 
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1 a technicality. It has to be that way. 

2 BY 1\m. JEBO: 

3 Yes sir, but she is the Plaintiff along 

4 with ber daagbter. 

5 BY THE COURT: 

6 No slr, I don't agree with yoa. The 

7 Plaintiff is the child sitting over there. 

8 BY MR. JE BO: 

9 We a o t e an E x c e p t i on t o t bat • 

10 BY THE COURT: 

11 I Sustain yoar Objection. 

12 BY MR. JEBO: 

13 Q: Rene, did you go down and visit 

14 t h e b o s p l t a 1 ? 

15 A: Yea, I did. 

18 Q: 
, 

To see how she was doing? 

17 A: Yes. 

18 Q: Did you call very often to tlnd out 

19 how. 

20 A: Yes, I dld. 

21 Q : H o w o ft e n ? 

22 A: I called every day there for a wbll • 

23 Q: Ancl how long alter Becky was rele 

24 tr om the b o s p t t a 1 on J u 1 y the 5th, 1 9 7 9, d l d Be c k y 

25 and he r mot he r , and I g u e a s Bob b t e J o , 1 e a v e t o g o 

to Texas? 



1 A: We 11. I d i d n 't t a 1 k to her or not bin 

2 a tt e r that. b Ll t I bad heard it was a coup 1 e of week • ,. 

3 BY MR. JEBO: 

4 Y o ur w it n e s s • 

5 CROSS EXAMINATION BY MR. STONE: - --
6 Q: Rene, were yog married at the time 

7 ol this accident? 

8 A: Yea. 

9 Q: Hacl you been married? 

10 A: Yes~ I was marr led. 

11 Q: Were you divorced? 

12 A: No, not yet. 

13 Q: Who was yogr boylrlend? 

14 A: Bruce A. Correll. 

15 Q: Bruce A. Correll? 

18 A: Yea. 

17 Q: Had you all had sort ol a little t if 

18 or a 11 t t 1 e t ta s a a b out s o me ~ h l n g ? 

19 A: No, we hadn't. 

20 Q: Do you still date him? 

21 A: Yea, we are planning on getting 

22 marr led. 

23 Q: You hadn't had a quarrel? 

24 A: N.o. 

25 Q: But you did need to catch him? 
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1 A: I wanted ·to know where he went. 

2 Q: Why? 

3 A: Because he was my boy rr ie nd, and 

I just wanted to know where he went. 

_5 Q: Let me ask you a little b lt about -
6 you are satisfied now with Mr •. Jebo's reconstractiv 

7 work that the children were on the right side ot the 

8 road as you were going toward them? 

9 A: That's right. 

10 Q: And the trooper testified that be 

11 thought the pavement was about 12 teet wide? 

12 A: Yea. 

13 Q: And you could see them when yoa 

14 we r e a bout 1 0 0 tee t a w a y ? 

15 A: Maybe a little less. 

16 Q: I beg your pardon'? 

17 A: A hundred teet or maybe a little le 

18 Q: Certainly 50? 

19 A: Yea. 

20 Q: Let • s say the Hixon trailer is back 

21 up here (DIAGRAM) and so thls would be where the 

22 hillcrest ls - pretty steep, you said be tore? 

23 

24 

25 

A: Yea. 

Q: Pretty straight? 

A: We 11 • s t e e p , yo u k no w, s 1 o p e d . 
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Q: Bight, but no curves in it? 

2 A: No. 

3 Q : A n d r 1 g h t he r e i s t he en t r an c e t hat 

4 has the sl1n tbat says "Stow - Children Playing 11 ? 

5 A: Yes. 

8 Q: And you are going ln this direction 

7 ( 0 IA GRAM). 

8 A: That's right. 

9 Q: And let's say somewhere between 50 

10 to 100 teet you could see (DIAGRAM), and down here 

11 was Becky on that tricycle? 

12 A: That looks a little tar. 

13 Q: We 11 , it ' s n o t d r awn t o a c a 1 e , but 

14 s o me w he r e l n tr on t o t yo u • 'You could see? 

15 A: Yes. 

16 Q: You could have stopped SO teet awa 

17 from tbe m 1! you wanted to, could a 't you? 

18 A: Yea. 

19 Q: And you kept on wlth your toot bar 1~· 

20 on the brake? 

21 A: Right. 

22 Q: We r e yo u g a in l n g a 1 itt 1 e h l t o l a p e d 

23 A: No. 

24 Q: Were you slowing down? 

25 A: Yes. 
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Q: Didn't yon say that at that position 

2 at the top ot the hill, 100 feet away. you were goln 

3 live miles an hoar? 

4 A: About live or eigbt. 

5 Q: We 11 , a b oat r i v e t o e i g h t ? So you 

& traveled 100 feet from the top ot the hill down here 

7 slowing down - right? 

8 A: Sort ot, yes, ott and on, slowing 

9 down with my toot on the brake. 

10 Q: Well, you would have to have been 

11 go in g z e r o or 1 e s a at s o me p o 1 n t • w o u 1 d a 't yo u ? 

12 A: I d l d n 't mash the brake, yo \1 know, 

13 I d ida 't ma s b t he b r a k e • 

14 Q: I understand that. You were just 

15 slowing down? 

16 A: Right. 

17 Q: But yo a dida 't slow down mucb, did 

18 you? 

19 A: Well, to a boat five miles an hoar. 

20 Q: We 11, d l d n 't you say in your 0 e p o s l 

21 tion that you were going eight or ten when she went 

22 out in tront ot yog? 

23 A: No, I didn't say eight or ten. 

24 Q: How fast dld you say? 

25 A: 'When I h lt her, I don't know how 
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1 t a at I w a a go i a g , be c a us e ·I j u s t s e en her an d s t o mp d 

2 my brake. 

3 Q : 0 kay , my q u e s t l o a - on p a g e 1 3 , 

4 Mr. Jebo, line 1 and 2 - do you recall that I ask 

5 you this question, Rene: "0 kay, had you increased 

a speed, say to aa much as 10 when you got up close 

7 to the m? " Do you r e me mb e r that q u e at l on ? 

8 A: No. 

9 Q: All right. do you remember your 

10 answer? "Maybe eight or nine." Do you remember 

11 that answer? 

12 A: Wben I. 

13 Q: Do you remember that answer? 

14 A: No. 

15 Q: Okay. Question: "You were golng 

16 a little taster?" 
, 

Do you remember that question? 

17 A: No. 

18 Q: Answer: "Yeah. We 11 • w be n yo u ' r 

19 rolling down hill, yeah." Do you remember that 

20 answer? So you did speed up a little blt, didn't 

21 A: At the crest ot the hill, I might 

22 have been going a little bit - eight or nine miles an 

23 hour. 

24 Q: I'm talking about when you got down 

25 c 1 o s e to t he m. 
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2 

3 

4 
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6 

7 

8 

9 
---. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

·-

A: No, I wasn't going that fast when I 

was. 

Q: You were going slower when you go 

down t·here close to them than you were at the top or 

the bill? 

A: R igbt. 

Q: Your answer was wrong ln the Depo-

altion? 

A: No, I don't remember tbat question 

or the answer. 

Q: E tther it was wrong or the Court 

Reporter put it down wrong? 

A: I might have said tt. 

Q: You might have said it? 

A: Yes. 

Q: We 11 , 1 e t me a s k you t b i s , R en e : 

Do _you t-h-in-k there was anything wrong wlth you dri -

ing without an adult driver, in violation or the law? 

A : We 11 • I g u e s s I s h o a 1 d n 't h a v e be en 

20 no. I knew I wasn't supposed to go out on the high 

21 way. 

22 Q: I understand yotJ know what the law 

23 says. bqt do you think there ta a good reason that 

24 a 1 5 y e a r o 1 d s h o ·U 1 d n ' t d r l v e w it h o u t a o me b o d y be s l d e 

25 o t them, an ad q 1 t ? 
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BY MR. JEBO: 

2 Your Honor. I don't believe that's a 

3 proper question. Her opinion as to whether the law 

4 la correct or not. 

5 BY MB. STONE: 

8 I'm Cross Examining. Your Honor. 

7 BY THE COURT: 

s I think that ' 8 p r ope r C r o 8 a E x ami n at l on 

9 BY MB. STONE: 

10 Q: Do yo u t h 1 n k there is a g·a o d r e as o 

11 tor it? 

12 BY THE C 0 U R T : 

13 I tblnk abe has answered it once. 

14 BY MR. STONE: 

15 S h e b a • an a we r e d e v e r y t b i ng t b r e e t i me • 

16 1 t bin k. 

17 Q: You realize that it was wrong? 

rs A: Yea. 

19 Q: And you realize that it was a mlsta e 

20 on your part? 

21 A: I shouldn't have been driving witho t 

22 anybody. 

23 Q: And you realize that lt was a mlsta e 

24 t o a s s u me t h at t be c h 1 1 d w o u 1 d n 1 t c o me o u t in lr on t 

25 o t y o u ? Y o u r e a 1 i z e t hat no w. d on 't yo u ? 
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1 A: Well, I w·ish now I had got out la. 

2 the road and made them get out ot the road, yes. 

3 Q: Exactly. Or you could have stoppe 

4 a.nd motioned tor them to get oat? 

5 A: Yea. 

8 Q : T be y we r e a c c u at o me cl t o B e n e 0 u n c an 

7 t a k in g c a r e o t t he m, we r en·' t t be y ? 

8 A: We 11 I baby - a l t t e d tor the m, yes • 

9 Q: And Bene Duncan, if tbey got close 

10 to me s a l n g w it h a r e .c e p t a c 1 e , a 1 a m p p 1 u 1 and · r e c e p 

11 tacle, Rene Duncan would run over and grab them, 

12 wo ul dn 't a he ? 

13 A: Yes. 

14 Q: Or lf they got close to a bot eye 

15 or a stove, Rene Duncan was the one who wo\lld run 
, 

18 over and take care of them, wasn't abe? When ·abe 

17 was baby - 8 l t t ln g ? 

18 A: I would tell them to get away from 

19 l t. 

20 Q: And they were accustomed to Rene 

21 Dun c an p r o t e c t in g t b ·e m, we r e n 't t he y ? 

22 A: We 11 , l t h a d b e e a a w b ll e 8 in c e I 

23 had kept them. 

24 Q: But Rene looked after them, and Re e 

~ knew that a tour-year-old child could hurt herself? 
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1 A: Yes. 

2 Q: That they didn't think about their 

3 own safety? 

4 A: I guess she didn't. 

5 Q: Well, you know that. You knew tha 

6 from baby-sitting them·? 

7 A: Yes. 

8 Q: Any child. 'Your own child. Y Oll 

9 watch Cor tbe eye ot the stove or a receptacle? 

10 A: Yes. 

11 Q : A s a matt e r o t t a c t • i l it ·b ad be en 

12 your own child, you would have stopped, obviously. 

13 W 0 U 1 d D 't y 0 U ? 

14 A: Yea. 

15 Q: Okay,_ a11d you're telling the Jury -

18 I will draw a straight line ' . here, across here (DIA-

17 GRAM) - and say your car was traveling down this 

18 direction, six to eight feet, did you say? Away 

19 lr om t he m, ll yo u k e p t in a at r at g h t 1 t. n e ? 

20 A : I t I h a d w e n t a r o u n d them, l t w o u 1 d 

21 have been about sl x, a even r e e t c 1 ear an c e • 

22 Q: Okay. The accident happened right 

23 there. didn't it? She came across there? (DIAGRA ) 

24 A: Yes. 

25 Q: And hit your front bumper? 
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1 A : Y e s , I g u ·e s s • 

2 Q : 0 k a y, an d w h e n yo u - yo u s a l d t his 

3 morn in g - we r e a toot an d a - h a 1 I a w a y • y o u t o o k yo r 

4 eye ott ol them? 

5 A: Yes, about that. 

6 Q: And abe was still right here, wasn t 

1 she, sitting still? 

8 A: That's rlght. 

9 Q: A ad you are t e 11 ing this J u. r y that 

10 that ll t t 1 e tour - y e a r - o 1 d c h i 1 d on that t r l c y c 1 e 

11 a i x or s e v en l e e t an d h it yo u r fr on t b u mp e r · 

12 were traveling a loot to a toot and a-halt? 

13 A: Tbat•·s rlght. 

14 BY 1\llB • S T 0 N E : 

15 That's all, thank you. 

16 WITNESS 'A SIDE 

17 ANNIE£..: WOOLWINE, being duly sworn testified as 

18 toll ow a: 

19 DIRECT EXAMINATION BY MB. JEBO: --
20 - Q: Wo 11ld you p 1 e a a e state your name 

21 lor t h e R e c or d ? 

22 A : A n D l e Woo 1 w l a e • 

23 Q : Mr s • Woo 1 w t n e , a r e yo u r e 1 at e d to 

24 Bene Duncan? 

25 A: S h e ' s my d a a g h t e r . 
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OBJECTION TO INSTRUCTION NO. 6 

. TRANSCRIPT AT PAGE 124-125 
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1 the issue tor the Jury. It's not a question or Law, 

2 it's a questlo11 ot tact tor the Jury to decide; and 

3 tor the Court to Rule that lt is a question of Law, 

4 t b at l t s h o u 1 d not b e s u b ml t t e d t o t he J u r y , I b e 1 i e v e 

5 would be improper under the prior case Law in 

a Virginia. 

7 BY THE COURT: 

a A 1 t h o u g h t h e C our t t h ink s he r t e s t i mo n y 

9 1 s t n c r e d l b 1 e , I am go l n g t o s u b mit t h e matt e r o l 

10 11 a b ill t y an d t he d a mage a t o t be J u r y • 

11 1 : 4 0 P • M. - IN C H A MB E R S 

12 INSTRUCTION NO. 1, GIVEN AS OFFERED, WITHOUT 

13 OBJECTION. 

14 INSTRUCTION NO. 2, GIVEN AS OFFERED, WITHOUT 

15 OBJECTION. 

t 

16 INSTRUCTION NO. 3, GIVEN AS OFFERED, WITHOUT 

17 OBJECTION. 

18 INSTRUCTION NO. 4, GIVEN AS OFFERED, WITHOUT 

19 OBJECTION. 

20 INSTRUCTION NO. 5, GIVEN AS OFFERED, WITHOUT 

21 OBJECTION. 

22 INSTRUCTION NO. 8, GIVEN AS OFFEBED, WITH TH 

23 FOLLOWING OBJECTION: 

24 BY MR. JEBO: 

25 Your Honor, we Obje et to the Court • s 
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1 g i v in g I n s t r u c t ion N o • 6 • wh l c h h a s b e e n o r r e r e d by 

2 the Plalntltf. T h i s In s t r u c t ion e mb o d l e s t 

3 alnce Rene Duncan only had a Temporary Instruction 

4 Permit, or a Learner's Permit, she was in violatlo 

5 of the Law and that vlolatlon or Law was negligence 

a What we said at the outset of this Trial and which 

7 we h a v e c on s i s t e n t 1 y ma in t a in e d t h r o ugh t h L s T r i a 1 

8 that the tact that she only had a Learner's Permit 

9 not negligence as far as the causation of thls accld nt 

10 that she was - as Mr. Stone brought out tn his exa 

11 nation - had been d r tv l.n g s l n c e February. This 

12 accident happened in June of that year, and ia tour 

13 days she would have been able to q.aallty to get her 

14 t u 11 1 ice n s e. We j u at d on ' t r e e 1 t h at t h at was pro p e r 

15 evidence to be brought out to tbe Jary, and we Obje t 

' 16 to an Instruction on that particular issue. 

17 BY THE COURT: 

18 I think that the purpose or the Statute 

19 is that an adult with a license has to be ln the car 

20 sitting beside the driver with someone who had what 

21 i a c o mmo n 1 y r e f e r r e d t o a s a L e a r n e r ' s Per mit • is 

22 for the salety or the public. 

23 INSTRUCTION NO. 7, GIVEN AS OFFERED, WITHOUT 

24 OBJECTION. 

25 INSTRUCTION NO. 8. GIVEN AS OFFERED, WITHOU 

OBJECTION. 
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l n t b e b an k • it l s go in g t o· d r a w i n t e r e s t • 'Nhat it 

2 w i 11 be in 1 9 9 3 • I d on 't l mag l n e I ' 11 k n ow. be cause 

3 I P.r o b a b 1 y w on ' t b e her e • I 0 v err u 1 e your 0 b j e ct l o • 

4 CONTINUED CLOSING STATEMENT BY MR. JEBO 

5 FINAL CLOSING STATEI\mNT BY MR. STONE 

a 2 : 4 0 P • M. - J U R Y B E T IB E S T 0 T HE J U B Y R 0 0 M 

1 3:30P.M. -COURT A.ND COUNSEL CALLED TO THE 

s JUBY ROOM 

9 BY MB. JEBO: 

10 Your Honor. just tor the purposes of t e 

11 B e c or d • we w o u 1 d ll k e t h e B e cor d t o r e tl e c t - w l t h 

12 Mr. Stone here and with your guidance - maybe we 

13 can .reconstruct what just took plac~. The Jury cal ed 

1.4 u s ln. t o t he J a r 1 R o om t o a s k a q a e s t l on , an d it s e e d 

15 that they were concerned with the fact that there were, 

16 in e asence·. twq or more 
, 

sets ot negligence Instrac-

17 tiona or actions ot negligence. and were very mach 

18 co a c erne d t h at maybe - t he r e i s no q u e at l on a he w a s 

19 d r 1 v in 1 w t t h a LearD e r ' s Permit. w h l c h was neg 1 i g e c e 

20 per se and er In str act ton No. 8: bat then lt a he wasn't 

21 g u 11 t y o t o t h e r n e gll g e n c e • t he y we r e a a k l n 1 t he 

22 Court how sboald they reconcile tbat in arrlvlng at 

23 a V e r d i c t • Ot co\lrse. the Court dlrected them to 

24 t he p r ox t mat e c a u s e In s t r a c t l o a . I! that is a talr 

25 s u a;1ma t ion o l w h at h a p p en e d , I wo u 1 d 1 ike t h e ll e c or d 

to so r e !1 e c t l t. 
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1 BY THE COURT: 

2 Do yo&~ agree with that? 

3 BY MR. STONE: 

4 Not entirely. I think the only thing th . 

5 Record can show ls that they asked about Instractto 

a 8, ·and they wanted to know from the Court how lt 

7 bad t o r e 1 at e t o t h e c a u s e , w h i c h 1 e d t h e C o ti r t · ·t o 

a· refer them to the other Instructions; namely, the 

9 d e l' in 1 t l on o t P r o z t mat e C a u s e • 

10 would be suttictent to show they asked a question 

11 about Iastrac.tlon No. 8, which dealt witb proximate 

12 c au a e. T he l r q a e • t l on d e a 1 t w it h P r ox i mate C a u a e • 

13· BY THE COUBT: 

14 Yea, and they also wanted me to recon-

15 clle the Instructions as to the other. aspects of neg-, 

18 llgence in the other Instructions, as I recall lt: an 

17 I told them they would have to consider all tbe 

18 Inatr~ctiona, the law that applied to the evidence. 

19 I be 1 i e v e t bat ' a a t a l r s u mma t ton o t w bat we a 11 t h r e e 

20 said, .tor the Record. 

21 3 : 4 0 P • M. - J UB Y R E T UR N S WIT H V E B D I C T • 

22 BY THE COURT·: 

23 We, the Jury, on the issues joined, tln 

24 in t a v or o t t n e P 1 a l n t l r r an d t i x he r d a ma g e s a t 

25 $25,000.00. S l g n e d , H • C • A y e r s , F or e man • 
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to, that there w a a insurance ln v o 1 v e d ln the c a a e, . · 

2 whlch ls improper; and t.hereCore, should be grounds·. 

3 for setting aside the Jury Verdict and awarding a 

4 New Trial. 

5 Tbe other Mot ion I would like to make 

s 18 that· the Jury Verdict be set aatde &lld a New Tri 1 

7 ordered on the baals that the Court was incorrect i 

8 lts !luling wbfcb ·allowed evidence regarding the tact 

9 ·that Rene Duncan bad a Learner's Permit, 

10 a full Ltceaae, aad that. . . 
11 BY THE COUBT: 

12 Don't you think the questions that the 

13 J ar 1 a a k e d t bat we 1 o t in t be R e cor. d w o u 1 d e 1 t min at 

14 tbat? 

15 BY MB. JEBO: 

18 No sir, I don't. I think tbat was the 

17 problem that they were having, aad I think the tact. 

18 that t he e vi d e a c e came o u t t h at a he d l d · -h ·ave a 

19 L e a r D e r ' a Per mit=· all d .ft o t a lull L l c en • e w a s a p r e -

20 judicial effect. I.a other words, they're saying 'bat 

21 ·she should not have been drlvlng a car without aa 

22 a·d u 1 t l a t he car ; a ad t be r e lor e , t hat w a a w r o a g an d 

23 co u 1 d be a p u n l t t Ye · · e·l e men t a • : we 11 a a .· a a i mp rope r 

24 negligence issue; aad to· Instruct the Jury on that, 

25 ot course. adds weight because lt baslcally ls saying 
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men t ion o l in s u r a n c e l n t he T r l a 1 a n d w he r e a s , i r t h e 

2 Verdict had come in a lower amount or something 11 e 

3 that, you could say it did not have an effect: but in 

4 tbls case, when it corresponds to the minimum amou t 

5 ot required lnsgrance in Virginia, that goes to the 

6 tact that the Jury in tact is saying we don't want 

7 to punish this girl but we will just give the minima 

8 a mo ant be c a g a e we k no w t bat a he la l n s u r e d , 

9 we he a r d l t tr o m t be S t and • That la Improper and 

10 we ask for a New Trial. 

11 BY THE COURT: 

12 The Court is or the Opinion and waa at er 

13 lunch, when you made your original Motion, that as 

14 the Court understand a the Law, i l the P 1 a inti t t ' a 

16 Attorney elicits the matter or insurance lntentlonall, 

16 
, 

then that is grounds lor a Mistrial, but the Attorne 

17 l o r t he P 1 a i n t l t t c e r t a ln 1 y d i d n o t d o t h at i a t h l s 

18 Mrs. Woolwine volunteered that lntormation to the 

19 Jury. N o o b j e c t loa a we r e mad e at t bat t l me , and I 

20 d Oft' t think the Pla lnt it l was at fault. 

21 I feel that a 11 the partie a had a talr 

22 tria 1, and as to the Learner's Permit, I am of the 

23 oplalon that that was a proper lnstructloA; and from 

24 the question that the Jury asked as to t bat aegligen e, 

25 and I advised them that lt was ne gllgen ee as the 
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1 C o u r t In s t r a c t e d , t bat l t h ad t o be a p r ox i mat e c a as e 

2 ot the accident. 

3 So I t bin k the Jury w a s proper 1 y ins t r u ed 

4 and both slcles were certainly ably represented, and 

5 I'll Overrule your Motion. 

a BY MR • JE B 0: 

7 We note an Exception. 

a 3:50P.M. -COURT ADJOURNED 

9 • * * * * * * • • • • * * • * • • * * * • * • * * 
10 STATE OF VIRGINIA ) 

) TO WIT: 
11 COUNTY OF MONTGOMERY ) 

12 I, C o 11 e en S b o e maker , do he r e by c e r t i l 

13 that the proceed lags here ln were ta~en down by 

14 hall d and ma c h t 4 e and a c c u r at e 1 y t r an a c r i b e d , to t he 

15 be • t o l my a b 11 tty : an d t hat t b t s t r an a c r l p t la a t r u e 
, . 

1& and accurate account of all the evidence taken and 

17 other incidents in tbe case of Rebecca Hixon, an ln 

18 fant, who sues by her Mother and Next Friend, Bose 

19 A. Hixon, Plaintltt, vs. Rene Duncan, an infant, 

20 De l e n d ant , he a r d in t he C l r c u it C our t o l Mont go me r y 

21 C o u n t y , S t at e o t V 1 r gl n l a , on t he 8 t h d a y o t F e b r u a r y, 

22 1981. 

23 Given ander my hand this ,/,~:·--·;.:::..,-day ot 

24 Ma r c h , 1 9 8 1 • 

25 A Direct Copy 

March ----· 1981 
... -

, . 

_/," - . 

c·ourt Reporter 

94 
140 -

. •, / 

Court Bep·orter 


