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IN THE CIRCUIT COURT OF FAIRFAX COQR'J'Y~, .... _ ... ,. 21 
. :: ~ ~··: : ::~ t·~ :~ ... ,_.. ·! ( 

BOARD OF SUPERVISORS OF . 
FAIRFAX COUNTY, VIRGINIA, 

Plaintiff, 

v. 

SENTRY INSURANCE, A MUTUAL COMPANY, 

Serve: John B. Browder 
Registered Agent 
1 James Center 
Suite 1100 

AND 

901 E. Carey Street 
Richmond, Virginia 23219 

LEE LANDING DEVELOPMENT CORP., 

Serve: Alan H. Silverstein 
Registered Agent 
7297-L Lee Highway 
Falls Church, Virginia 22012 

Defendants. 

. . 

. . . . 

. . . . 

. . . 
• . . 

. • 

•• .- . ! . - .. ; ~ , . 

AT LAW NO •. g'~ Ssc:j 

MOTION FOR .JUDGMENT 

COMES NO~, the Pl~intiff, the Boar~ of 

Supe~visors of Fairfax County, Virginia, and requests this 

Honorable Court to grant its Motion for Judgment, and in 

support thereof respectfully represents as follows: 
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1. Plaintiff, the Board of Supervisors of Fairfax 

County, Virginia (hereinafter "the Board"), is a body politic 

and corporate in the Commonwealth of Virginia. 

2. Defendant Lee Landing Development Corp. (herein-

after "Lee Landing") is a Virginia corporation that at all 

times relevant hereto conducted and transacted business in the 

Commonwealth of Virginia. 

3. Defendant Sentry Insurance, A Mutual Company 

(hereinafter "Sentry"), a Wisconsin corporation, is an 

· insurance company authorized to transact fidelity and surety 

business in the Commonwealth of Virginia, and at all times 

relevant hereto conducted and transacted business in the 

Commonwealth of Vir~inia. 

COUNT ONE 

4. The allegations of paragraphs· 1-3 are hereby 

incorporated by reference in this count. 

s. On or about September 30, 1983, Lee Landing 

· entered into an Agreement with the Board, for the construction 

~ and installation of all physical. impro~ements and facilities 

· designated in p~an numbered 3173-SP-01, known as Thomas E. 

·, 

Cozza's Addition to Windso.r Estates, in Fairfax County, 

Virginia within t~irty (30) months of the Agreement, or by 

March. 30, 1986. A copy of the Agreement, marked Exhibit A, is 

attached hereto and is incorporated herein by reference. 

6. Lee Landing failed and neglected to perform the 

Agreement in accordance with the terms and conditions set forth 

therein in that it failed to properly construct and install all 
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of the required phys·ical improvements and facilities within the 

time specified in the Agreement. Said physical improvements 

and facilities remain incomplete as of this date. 

7. By Lee Landing • s above-described breach of 

contract, the Board has sustained damages in the amount of 

$571,000.00 and is sustaining further damages. 

COUNT TWO 

8. The allegations of paragraphs 1-3 are hereby. 

incorporated by reference. 

9. On or about September 30, 1983, Lee Landing as 

principal, and Sentry as surety, executed and delivered a Bond 

(hereinafter •the Bond•) to insure to the Board performance of 

the Agreement referred to as Exhibit A. The Bond was in the 

amount of $571,000.00. A copy of the Bond, marked Exhibit B, 

is attached hereto, and is incorporated herein by reference. 

10. Lee Landing, as principal, is obligated under the 

terms of the Bond to the Board in the amount of $571,000.00. 

11. Sentry, as surety, .is obligated under the terms 

of~he Bond to tb~ Board in the amount of $571,000.00. 

12. All required physical improvements and facilities 

of the project known as Thomas E. Cozza's Addition to Windsor 

Estates, plan number 3173-SP-01, have not been completed in 

accordance with the Agreement. 

13. By letter dated March 6, 1987, Sentry was 

notified that Lee Landing had not installed the public 

improvements required under the Agreement, and that the project 

was in default. The Board, as obligee under the Bond, demanded 

3 



I· 

: I 
\ ... 

- 4 -

that Sentry fulfill its obligations under the Bond. A copy of 

the letter, marked Exhibit C, is attached hereto and is 

incorporated herein by reference. 

14. To date, Sentry has not paid over to the Board 

$571,000.00, the amount of the Bond, nor any part thereof. 

15. To date, Lee Landing has not paid over to the 

Board $571,0.00. 00, the· amount of the Bond, nor any part thereof. 

16. Lee Landing has failed to construct and install 

the physical improvements required under the Agreement. 

17. Both Sentry and Lee Landing have failed and 

neglected to carry out their obligations under the Bond. 

18. By Sentry's breach and failure to perform its 

obligations as principal under the Bond, the Board has 

sustained damages in the amount of $571,000.00 and is 

sustaining further damages. 

19. By Lee Landing • s breach and ·failure to perform 

its obligations as surety under the Bond, the Board has 

sustained damages in the amount $571,000.00 and is sustaining 

further damages. 

COUNT THREE 

20. The allegations of paragraphs 1-3 are alleg!d 

herein are incorporated by reference in this Count. 

21. On or about September 30, 1983., Lee Landing 

entered into a Conservation Agreement with the Board for the 
-

installation and maintenance of conservation measures 

designated in plan 3173-SP-01, known as Thomas E. Cozzo's 

Addition to Windsor Estates in Fairfax, County, Virginia. 
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copy of the Conservation Agreement, marked Exhibit D is 

attached hereto, and is incorporated herein by reference. 

22. All required conservation measures for the 

project known as Thomas E. Cozzo's Addition to Windsor Estates, 

plan number 3173-SP-01, have not been ·installed and properly 
r 

maintained according to the Conservat.ion Agreement. 

23. By Lee Landing • s breach and failure to perform 

its obligations under the Conservation Agreement, the Board has 

=; sustained damages in the amount of $20,000.00 and is sustaining 

further damages. 

I· 

' 

WHEREFORE, the Board requests this Court to: 

A. Enter judgment against Lee ·Landing for its 

obligations under the Agreement for $571,000.00 plus interest 

and continuing damages to date of trial; 

B. Enter judgment against Lee Landing and Sentry for 

their obligations under the Bond, jointly and severally, for 

$571,000.00 plus interest and continuing damages to date of 

trial; 

c. · Enter judgment against Lee Landing for its 

obligations under the Conservation Agreement for $20,000.00 

plus interest and continuing damages to date of trial; 

D. Enter an award of costs against the Defendants 

for the Board's costs, attorney's fees and expenses herein; and 

E. Award the Board such other and further relief as 

the Court deems just and proper. 
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Respectfully submitted, 

BOARD OF SUPERVISORS OF 
FAIRFAX COUNTY, VIRGINIA 
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t:be cosu i=:=ft4 !a OCIIIP1atla •et= co:z.l:'tia t.nof.· 

hc:!a costa aba11 ucl•l• Mizltaac:e • .,. detu!Dnti=, 

ht a11&11 ~ bel~• .._· tJi~ teD ~ '~ti .... u4: • • 
• • • 

•11pU'ri.aoz7 costs. De •cat of eligea'• •=11 coats for . . . 

CQJ~Ple'tl• •'-'• -=-t!• of ~ vork ~·~ .au ille 
0 • 

Agreact sha.U·~.OODClal'ft of the. utat ot ~-Uuili'tl' . . . . 
·of ~zbc!pa1 bl s=et;rJ· .,:ovidel, »vevu, ~~ hntr'• . . . 
1l6l1l~ call. Ia 110 c••• ~ great•~ thaa the peaal na o~ .. . . . 
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(C) l:biD a£& .. C. of. defa 't (u def!Dec! b.pa:a-. . 
graph K(A)), ~tri.Dv nit a~i!on o: ~oc:ee&g 'to a!oree the 

. •6 

p:ovis!.oa o! 'this loD!; ueept. that tba Cocty abaU ut ~e 
0 • • • • • 

• ft~e4 ~·file nit, cd the six MDtba 2J.ai:tati0Zl aball ~e . . . . . 
· ulle4, ·dL~g. the peri.o4 ill which san~ Jau al~cte4 to· 

perfo=a . .;,d· is p~om:bv 'tl)e -~~--~- of l'd=!pai. ~de% . . 
~a:ag:- .(B). JJa the eYD't ~t U1J -~nit, actioD, 0% . . . 
~oc:eef!i:a"' la J>:ngbt ~ 1:be cenm~ •. it. !s ~-·~r a;reea . . . 
a4 ~ustoo4 'that~· 4uages .nccwenb1e iD ay aucb suit, 

iactiOA, o: p:Oc:eedbg sb&U· ccms:l.st of a4 ~ •lJai ted to the . . I.· • o 

.Coat of c:cm;tletlcm ad/or co::ec:tion of the vo:k u :epire4 . . ... . . 
·. .~ ~· A;=eemct. hch COS':& aball !Delude JP.hte2:'&1}Ce Cl!/0%' 

• 

. . 
deteri.o:atio:l Jnst abal.l ~ot · iDc:lude i.o:e the· ta pe:cent ' . . . 
a~auat!ve D4 SQeniaoq costa. hcb cor..a ahall. h . 

· daie:=ba.! u o~ the ea:Ueat of. ~o~awiDg th..-ee. dates: 

_ 1) ~· data of ca~~pletia DUo:. co::~-i= of the 

vo:k as te~e4 iD the A;%aactJ . . 
2) 11 -.mths fna 1:be "-te nit is file&S be=e=l!e=; 

J) .date of trial. ·. 
. . ·. . . 

~ov14e!, Jaovevez', tbt ah~d the Coma~ 4el.Q' 1D fil.i:A; suit 
.. . . . . . . . 

hi=4 I ~tl:s after t!ae default, costa ftt:O\'~le ~ the 

eoat.f -=~ ~1 licmetllelua .. dftemizaaa u of ... ct&te 
• • 

. at late t:baa Z6 80A'tb8· ~ t:b• da'ta ~f dafa~t, U4 t:Ut 

t:Jaa U~!.Uqo o~ a:at;r ~ ia • cue M paab% ~ t:be . . . . . . 
peal ra of 1:111• ~ • 

1 •. •=•t7 Dall Jaave 't:lla ~-~. at C7 U.e vithiD '5 . . . . 
d&l'S of ~ lefau1t llOtice pzovided for b fC!1.J)e:eof, to 

' . 
deaad 't!aat. the Director. »D. state a na ',outitutiD; t.be .. 
est.!aate4 .costa. aa. rlf tb~t tiae. of __,,_tt'i:J.~D Dd/o: ~niu:tic 

of the vozk n~~~4 aDder the Agreeaeat, a•:pda costs are 

.. fbe4 :b I(C). 1 Shod4 lt ao elect. hriq ••1 'the paJ over 

to the Cnftt7 ·ttae - 80 atate4 Dl ~ Z'eleasel fzoa &rrr . 
(ur:.'•= o!tli;ationa tm&!e:o · th!a Jaon~.. ~v!~ed, hov•ver, t!la~ . . 
~ •-==·~ ptaa11 ia ao ·•~•nt '-• ze;ui~ed to. pay_ c.;.~ '"any such 
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auia aet ~·the "z,lnc:to:,. DO~ uy o~u na 11nder 1:his J:.ond, . . .. 
prio: to ~adput h a nit h•:reucSe~. Jf funt!s are paic! over 

1Ulder Cis aec:tioll Dd the ~aid ove~ fmads a:e Dot nffic:i~t 
to ...,lete the w:k, the Coaty'• ac51e %eael!y sb&l1 ~e to . . . . 
p:ocee4 a;aiut the ~zizac:ip&l" u4 co•p:inc:ipal (a) fo: any . 

de!ic:ieDq. J~ Oua a:e ·uy p&i4 over flmds zaot uc:usa_,.· 
. . . 

for compleUoa of t1ae VO:k, .1:be County vi11·ra1:11:D 'the exi:ess, · 

vi't!l .1avai· !Dtenst, a sa. .. ~ afteZ' coag>letioza of the vo:k. 

· 7. ·"J~. c.r ac:t:ioa or pnceed!Jl; !a bitiate! .~ cormec:tioD . . . . 
vi'th ~. ·aozaa ad Dl" u4 an =ligati=s ari.s:bg lae.~4e:, . . . .. . .. 

~. •cue 'tbueof Dan M 1:Jae t:o=t:7 of rd.rfu:, state of . . . 
VU;i:Dia, al it iS ~c a!e--stoo4 al a;ree4 that ~. 

~t:ac:t DaU lte gw~l ~ the laVa ~f tbe State ~f Vir;i:ia~ 
~~ u a ~etatiOA ul "pcto:unc:e. . 

1. ~1 ~ ••t 1a tlae ~pals, Co1»%izad.pals aza! 

SU-.. 1:7. ~all h aat 1:o tlae atJdr .. aea aet ~Oztll CID t:be aipat=e . . . 

page Dl•• ..!1 J:izadpala, ~ala a:aa sue'tJ' Jlo'tifr ~e 
. . 

· »hector of ZEll £A vd tbg of nell chazage. · %f ~e acSc!reases of . . . . . . . . . . . . . ... 
· · -7 of ~ ~pals,. ~dzdpw 0: · hzetz cbu;e, the . . .. 
~nc:bal., c:o-pdad.pal OZ' hnt:.r aJlal1 U.e!ia'tel:r Mtif7 the · 

·»ueCto: · •f za b wri:tb; of nc:1a auaga~ .~aU~-. 'to ~ao'tif:r · · . . . . 

~. ~c=: of m:11 of ~ claDge b at4nis l• dead 'tO lte ~ . . . 
val~ of a1Q' nplz-t ~= aotlc:a tiDdu 1:bls a.4 t.D ~· 

•. ft'bd~. :co. Jdadp•1• - ~- w v.d~-- utf.• to the 

Ccnmt7 ~·;dn4 1ldU ~- ... aba11 .. ••t ce.~1•4 adJ. . . . 
ad ad~••••4 1:o »!nat=. 11111, vi~ a ~ to 1:!ae ~ef, · Sods 

. . . . 
A ~emits Srmc!a, IIIII·, · ~zori.te4, llova•u. ~at UJ ao'tiee tba-: 

8&7 l»a zoe;dft4. ~at. to !!: Co4a le~ .,.1-25 Ball h • . . . . . . . . . 
giva 1:0 ~· ._. u4 .1:be Cbd.maa of 1:1ae aouc of S11pemao:• . . . . . . 
ud the eo=t.r a~. · · . ;, • • 

· 1. 1£ a;r GD.& 0: •n of the p~~~-- of· W.S SODI! ue 

· dete..--.bec! to h. illegal or DDfo=-61e .,. a cout 6f coJSPetent 
• 

~L-ia4iedoa. aU OtllC p~DV'!alou Oa11 ~-aiD effec:tive. . . . 
10. Jao putr othe: lhq o~Ut•• aba11 ha.,.-· · · · · "'· . . . ' . 

a.dezo ~is lloAI u agaiftat t:Jae sue~. 
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COMMONWEALTH OF VIRGINIA 

COUNTY OF FAIRFAX 
• 100 CHAIN BRIDGE ROAD 
FAIRFAX, VIRGINIA 22Qan 

OFFICE OF THE COUNTY ATTORNEY 

March 6, 1987 

CERTIFIED MAIL - RETURN RECEIPT REQUESTED 

Sentry Insurance, A Mutual Company 
1800 North Point Drive 
Stevens Point, Wisconsin 54481 

ae: Devonshire !'Ownhouses/aka . !'homas cozzo·• a 
Addition to Windsor Estates - 3173-SP-01 
Bond Ho. 75-11975-04 

~o Whom It Kay Concern: 

On September 30, 1983, tbe ·Board of Supervisors of 
Pairfax county, Virginia, entered into an agreement with Lee 
Landing Deyelopment corporation to build the physical 
improvements and facilities for the above referenced site 
plan within 30 aontbs or by March 30, 1986. Sentry 
Insurance is aurety on the bond in the a~ount of $571,000. 

Notice is hereby given to you, on behalf of the 
Director of tbe Department of Environmental Management, that 
Lee Landing Development corporation has defaulted in the 
performance of tbe obligations •pecified in the agreement. 
Under the terms of tbe bond, you •ust aotify the county 
within 45 days of Eeceipt of ·tbia notice of your intention 
to assume the obligations of tbat agreement. 

If I do not bear from you vitbin tbe time period 
apecified· above, tbe appropriate legal •easures will be 
taken to·protect ay client~ 

BAS/pr 

Sincerely, 

,6~· ~ I t::_p(___ 
Bli beth A. Sny~e~ 
As 1atant county Attorney 

cc: Benry Scbenke, Chief,. Bonds ' Agreements 
Department of ·~~~nmental Management 

Alan B. Silverstein, President 
Lee Landing Development corp. 

aef. Mo.: 20389 
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V I R G I N I A: 

l..f' 
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__ , .... _~~ 
/\ \~.!-.:....··."//~ 

$>'/~tf!Ci• <~s:\ 
!] ,!/ !l.~Lf J-tf.·, ···~\ 

"-' ,'~6(: J, 
IN THE CIRCUIT COURT OF FAIRFAX COUNTY ~-.: ·:': · 

. .,..~ .. · .. · 

BOARD OF SUPERVISORS OF 
FAIRFAX COUNTY, VIRGINIA, 

Plaintiff, 

vs. 

SENTRY INSURANCE, A 
MUTUAL COMPANY, at al., 

Defendants. 

) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) _____________________________ ) 

GROUNDS OF DEFENSE 

-~--
.. .....__.---

At Law No. 82559 

Sentry Insurance A Mutual Company ("Sentry") responds to the motion 

for judgment as follows: 

FIRST DEFENSE 

T~• ~tlon for judgment falls to state a claim upon which relief can be 
-

granted. 

SECOND DEFENSE 

Plaintiff's claim Is not covered by Santry's bond. 

THIRD DEFENSE 

The damages sought by plaintiff are not covered by Santry's bond. 

bond. 
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FOURTH DEFENSE 

Plaintiff has not complied with the terms and conditions of Sentry's 

bond. 

FIFTH DEFENSE 

Sentry's obligations under the bond have been discharged by the acts 

or ommissions of the plaintiff. 

SIXTH DEFENSE 

Plaintiff's claim Is barred by applicable statutes of limitations. 

SEVENTH DEFENSE 

Plaintiff's claim is barred by estoppel, waiver and/or laches. 

EIGHTH DEFENSE 

Plaintiff's claim is barred by the doctrines of accord and satisfaction. 

NINTH DEFENSE 

Plaintiff has not mitigated its damages.· 

TENTH DEFENSE 

Sentry responds to the numbered paragraphs of the motion for judgment 

as follows: 

1 • Santry admits the allegations of paragraph 1 of the motion for 

judgment. 

2. Sentry lacks sufficient knowledge or information to admit or deny 
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the allegations of paragraph 2 of the motion for judgment and therefore 

denies those allegations. 

3. Sentry admits the allegations of paragraph 3 of the motion for 

judgment. 

4. Sentry repeats and incorporates by reference its responses to the 

allegations of paragraphs 1 through 3 of the motion for judgment. 

5. Sentry admits that the agreement attached as exhibit A to the 

motion for judgment is authentic. The agreement speaks for itself. To the 

extent· the allegations of paragraph 5 of the motion for judgment are 

inconsistent with the agreement, they are denied. 

6. Sentry lacks suHicient knowledge or information to admit or deny 

the allegations of paragraph 6 of the motion for judgment and therefore 

denies those allegations. 

7. Sentry denies the allegations of paragraph 7 of the motion for 

judgment. 

8. Sentry repeats and incorporates by reference its responses to the 

allegations of paragraphs 1 through 3 of the motion for judgment. 

9. · Sentry admits that the bond attached as exhibit B to the motion 
-

for judgment Is authentic. The bond speaks for Itself. To the extent the 

allegations of paragraph 9 of the motion for judgman_t are inconsistent with 

the bo~d, they are denied. 

10. Paragraph 10 of the motion for judgment states a legal conclusion 

which does not require a response. To. the extent a response is required, 

the allegations of paragraph 10 of the motion for summary judgment are 

denied. 

11. Paragraph 11 of the motion for judgment states a legal conclusion 

which does not require a response. To. the extent a response is required, 
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· .. 

the allegations of paragraph 11 of the motion for summary judgment are 

denied. 

12. Sentry lacks sufficient knowledge or Information to admit or deny 

the allegations of paragraph 12 of the motion for judgment and therefore 

denies those allegations. 

13. Sentry admits that the letter attached a exhibit C to the. motion for 

judgment Is authentic. . The letter speaks for itself. To the extent the 

allegations of paragraph 13 of the motion for judgment are inconsistent with 

the letter, they are denied. 

14.· Sentry admits the allegations of paragraph 14 of the motion for 

judgment. 

15. Sentry lacks sufficient knowledge or· information to admit or deny 

the allegations of paragraph 15 of the motion for judgment and therefore 

denies those allegations. 

16. Sentry lacks sufficient knowledge or Information to admit or deny 

the allegations of paragraph 16 of the motion for judgment and therefore 

denies those allegations. 

1~. Sentry denies the •llegations of paragraph 17 of th~ motion for 

judgment. 

18. Sentry denies the allegations of paragraph 18 of the motion for 

judgment. 

19. Sentry denies the allegations of paragraph 19 of the motion for 

judgment. 

20. Sentry repeats and Incorporates by reference Its responses to 

paragraphs 1 through 3 of the motion for judgment. 

21. Exhibit D is not legible, and, as a result, Sentry cannot respond 

to the allegations of paragraph 21 of the motion for judgment. To the extent 
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a response is required, the allegations of paragraph 21 of the motion for 

judgment are denied. 

22. Sentry lacks sufficient knowledge or information to admit or deny 

the allegations of paragraph 22 of the motion for judgment and therefore 

denies those allegations. 

23. Sentry lacks sufficient knowledge or information to admit or deny 

the allegations of paragraph 23 of the motion for judgment and therefore 

denies those allegations. 

24. Sentry denies the plaintiff is entitled to relief sought in any of 

the "wherefore" clauses which follow counts one, two and three of the motion 

for judgment. 

25. Sentry denies each and every allegation which has not been 

specifically admitted. · 

WHEREFORE, Sentry requests that the motion for judgment be dismissed 

with prejudice and that it be awarded its fees, costs, expenses and such 

other relief as may be appropriate. 

MILES & STOCKBRIDGE 

• J eph Nealon 
Amy S. Owen 
Suite 500 
1701 Pennsylvania Avenue, N. W. 
Washington, DC 20006 
(202) 333-2350 

Counsel for Insurance Company 
of North America 
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CERTIFICATE OF SERVICE 

hereby certify that a copy of Sentry Insurance A Mutual Company's 

grounds of defense was mailed, postage prepaid, th's 27th day of January, 

1988 to Elizabeth A. Snyder, Assistant County Attorney, 4100 Chain Bridge 

Road, Fairfax, VA, 22030, counsel for plaintiff and to Robert J. Zelnick, 

Esq., 12610 Lake Ridge Drive, Woodbridge, VA, 22192, counsel for Lee 

Landing Development Corp. 
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IDG& lidCUI'IVIIU& 
IIOW. .... Dnw 
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V I R G I N I A: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

BOARD OP SUPERVISORS OF 
FAIRFAX COUNTY, VIRGINIA 

Plaintiff 

v. 

SENTRY INSURANCE, A Mutual Company 

and 

LEE LANDING DEVELOPMENT CORP. 

Defendants 

LAW MO. 82559 

ANSWER AND GROUNDS OF DEFENSE 

COMES NOW defendant Lee Landing Development Corp., by 

counsel, and for its answer and grounds of defense to the Motion 

for Judgment filed against it states as follows: 

1. The. allegations contained in Paragraphs 1, 2 and 3 are 

admitted. 

COUNT I 

2. The allegations contained in Paragraph 4 are admitted . 
• 

3. With respect to the allegations co~tained 1n Paragraph 

I­

I 
I 
I 
: 

I 
I 
I 
I· 
! 

i ., 
i 

6, tt is admitted that on or about September 30, 1983 Lee Landing 
l 
l 

entered into an Agreement with the Board, a copy of whi~h was . i 

attached as Exhibit A to the Motion for Judgment. Said Agreement 

speaks for itself, and its terms need not be admitted or denied. 

4. The allegations contained in Paragraphs 6 and 7 are 

denied. 

COUNT II 

5. The allegations contained in Paragraph 8 are admitted. 

6. With respect to the allegations contained in. Paragraph 
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9, it is admitted that on or about September 30,_ 1983 Lee Landing 

as principal and Sentry as surety executed and delivered a bond, 

a copy of which was attached as Exhibit B to the Motion for 

Judgment. The terms of said bond speak for themselves and· need 

not be admitted or denied. 

7. That Paragraphs 10 and 11 of the Motion for Judgment 

state a legal conclusion which does not require a response. To 

the extent that a reeponse is required, said allegations are 

denied. 

8. The allegations contained in Paragraph 12 are denied. 

9. Lee Landing lacks sufficient knowledge to admit or deny 

the allegations contained in Paragraphs 13 and 14, and therefore 

denies same. 

10. The allegations contained in Paragr~ph 15 are admitted. 

11. The allegations contained in Paragraphs 16, 17, 18 and . 

19 are denied. 

COUNT III 

12. The allegations contained in Paragraph 20 are admitted. 
j 

13. Wi~h respec~ to ~he allegations con~ained in Paragraph ·: 

21, it is admitted that on or about September 30, 1983 Lee 

Landing ent·ered into a Conservation Agreement with the Board, a· 

copy of which was attached as Exhibit D to the Motion for 

Judgment, Said Agreemen~ speaks for itself, and its terms need 

not be admitted or denied. 

1,. The allegations contained in Paragraphs 22 and 23 are 

denied. 
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GROUNDS OF DEFENSE 

15. All allegations contained in the Motion for Judgment 

not specifically admitted are hereby denied. 

16. Plaintiff has failed to comply with the terms and 

conditions of the September 30, 1983 Agreement, the bond and the 

. Conservation Agreement. 

17. Defendant 1 s obligations have been discharged by the 

acts and/or ommissions of the plaintiff. 

18. Plaintiff's claim is barred by the applicable statute 

of limitation. 

19. Plaintiff's claim is barred by estoppel, waiver and/or 

laches. 

20. ·Plaintiff's claim is barr~d by the doctrine of accord 

and satisfaction. 

21. Plaintiff has failed to mitigate its damages, if any. 

ROBERT J. 

LEE LANDING DEVELOPMENT CORP. 
By Counsel 

Szabo, McCar , Nebb & Zelnick, P.C. 
12610 Lake Ridge Drive 
woodbridge, VA 22192 
counsel for Defendant 
Lee Landing Development Cor~. 

CERTIFICATE OP SERVICE 

I hereby certify that I have this ~~ay of March, 1988 
mailed, postage prepaid, a true copy of the foregoing Answer and 
Grounds of Defense to Elizabeth A. Snyder, Asst. County Attorney, 
4100 chain Bridge Road, Fairfax, VA 22030, counsel for 
Plaintiff; and to 1'. Joseph Nealon, ~~or epJ;J:y.~~nce, 
1701 Pennsylvania Avenue, N.N., ste ~ g ~D~_ooos. 

ROBERT E CK 
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VIRGINIA 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

BOARD OF SUPERVISORS OF 
FAIRFAX COUNTY, VIRGINIA, 

PlalntiH, 

vs. 

SE~TRY INSURANCE, at at. 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

At Law No. 82559 

_____________________________ ) 

SENTRY INSURANCE'S MOTION FOR SUMMARY 
JUDGMENT AND SUPPORTING MEMORANDUM 

OF POINTS AND AUTHORITIES 

The Court should grant Sentry Insurance ("Sentry") summary judgment 

because the Board Of Supervisors of Fairfax County failed to file suit with in 

six months of Lee Landing Development Corporation's alleged default. The 

performance bond on which the County's suit Is basad specifically provides 

that suit must be filed within six months of the contractor's default (Exhibit 

A, paragraph 5 (C)). By letter dated March 6, 1987, Fairfax County· advised 
-

Sentry that Lee Landing had defaulted on the _Devonshire Townhouse project 

·(Exhibit B). Fairfax County, however, did not file suit until December 24, 
. . 

1987.11 Fairfax County's Christma~ Eve filing was too lata. 

The performance bond Is explicit. Suit must be filed within six months 

after the surety is notified of the contractor's alleged default. Virginia 

strictly enforces such conditions precedent; there Is no need for the Insurer 

11 Santry was not served until iome time after the filing. 
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to show any prejudice. See State Farm Mutual Automobile Insurance Company 

v. Porter, 272 S.E.2d 196~ 199 (Va. ·1980). 

Fairfax County did not comply with the terms of the bond. Its suit 

against Sentry Is time barred and should be summarily dismissed. 

Respectfully· submitt•d, 

ph Nealon 
Amy • Owen 
Miles s. Stockbridge 
1701 Pennsylvania Avenue, N. W. 
Suite 500 
Washington, D.C. 20006 
(202) 333-2350 

Counsel for Sentry Insurance 

- 2 -
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r' 

CERTIFICATE OF SERVICE 

hereby certify that copies of Sentry Insurance's motion for summary 
-

judgment were' hand-delivered this 30th day of November 1988 to Elizabeth A. 

Snyder, Esquire, Assistant County Attorney, 4100 Chain Bridge Road, 

Fairfax, Virginia, 22030, counsel for plaintiH~ and to Robert J. Zelnick, 

Esq., 12610 Lake Ridge Drive, Woodbridge, Virginia 22192, counsel for Lee 

Landing Development Corporation. 
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VIRGINIA 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

BOARD OF SUPERVISORS OF 
FAIRFAX COUNTY, VIRGINIA, 

Plaintiff, 

vs. 

SENTRY INSURANCE, et al. 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
·) 
) 
) ______________________________ ) 

ORDER 

At Law No. 82559 

. . 

Upon consideration of Sentry Insurance's motion for summary judgment, 

plaintiff's response thereto, and the record In this case, It Is this 30th day 

of November, 1988 hereby 

ORDERED that Sentry lnaurance'a motion Ia granted and that It Is 

dlamlsaed from thla case •. 

U.S. District Judge 

Alexandria, VA 
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BOND NO. : • 75-11975-o4 

• 

PRINCIPAL(s): 
(Legil name(s)) . 

: ' ' 
J:)i:e~tor,. l)EM 

county · Atto:ney 

Director of Finance 

. . 
PEllFORMANCE BOND 

(CQUOR.A%Z SUR..~)· 

- Exhibit 
A 

... :,.' . 

. . .. 

' . 
!)ATZ BON]) EX!CUllD: 

9/30/83 

. StlM OF BOND: 

. ~ .Land1nq Develcpnent Cb:pomticn Million ( s) %housanc! C s )liunc!:'ed ( ~) 
Fiw Huzmec! SeventY Ond '1b:Jusm! ana 
00/1CDths Dollan ($571,000.00). ·CO-?RINC~PAL(sl:. 

(Le;ai Name(s)) . . 

• 

' . . . 
.. 

1)A%Z OF A~: •• 9/30/Sl 

PLAN NAZ£: ~ E. eczzo• s Additicn ta 
'Windaor Eatates. 

PLAN NO.: • 
3173-s:P-01 .. .. 

DOW ALL lEN BY 'l'EESE PRZSEN%S, that ve, the Principal, . 
co-principal ( s) I &De! Sureq beret:» zoeci te a.nc! C:ecla:e. tha~: 

·1: We U'e held mel fiz=l.y hound. to ~e =li;ee 3oa:4 o.f 

supurison of ~ai:fax c:ou-c:Y, Vu;ilda (he:eiDafter c~e4· . ... . . 
:- •icc:nmty11 ) 1 iA the SWI wri t~en. ~ova ill lavful money Of the .. . 

· . United States of America, to be paic! to the Co1::1ty, its succes-• . . . . 
· sors or assigns, fo.r. the payment ·whereof Princii)al(s).,· c:o-prin-. . 

ci~al ( s), me! su:ety( ies) binc! themselves, their heirs;. executors 

·. a~strators, successors, and assisns, jointr1· L'lc! seve:al~y,· . 
fimly by this Bone!. \ 

• . . 
2. %he condition of this Bond is that :!! the Principal . . 

· sh~ll in evexy respect perfona all of its obligations 1mc!er th~ 

. Ag:eemut ldenti!ied above, vhich Agreemen~ is incorporated 

· be:ein by re!'e:ence, then this Bond shall be void; otherwise, 

the sond shall continuously remain in full force L~d e££ect 

un~il released ~y the cou~ty. 
38 
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• 

: ' 

3. (A) It. shall be 'the duty o£ the Principal to notify 

su:ety o£ any revision to the plans, profiles, and specifica­

tions referred to iD th~ Agreement. Except as othe:vi.se 

provide~ herein. Surety expressly 'vai~es any ri;ht to receive 

~otice !:om obli9ee o~ to review or approve any :evisions to 
. . -

the plans; ~rofiles and specifications :efei:ed to iD the -· 
Agreement which are requirec! to meet colinty or• State atanc!arf!s • . . . . 
No such :evisio~ of an:r kine! iD the \fOrk shall in =Y vay 

. ~ 

·af!ect the• o})ligation o~ the surety under this Bone!' except 

that the It:iDcipal shaU submit to the suretJ' fer reviev and. ' 

,. :' 

. . . . . . 
app:oval., me! the Suret.r shall have the right to· reviev anc! 

t' 

. . 
(1) ac!c!s ac!c!itioual. a=division lots· to those show in . . . . 

the ~:iginal p!at o! subdivision,~ site plm or:ccnst:uc:tioD ··· · . . 
· · plan ref~ec! to iD the Agreement; 

(2) grants_ the Principal UlJ' ~ension of time heycnc! the 

pe:io4 provided. for·~ the Asreement. for ·comple'tio!l of its ·· 

o!)ligatio:ua under the :Agreement; 
. . 

. . 
(3) inc:eases the cost'of remaini:q ccnst=uctian ~4 

. . 

i=prove:aents :reczui:re4 ~der ·the Agreement by more .tbm ten· 

percent o~ the original pena1 sum o~ th~ b_ond, as establishe4 

b!' the estimate of ltri.zac:ipal; p=ri.c!ed.. ho~e•er, ~t the 

s~e~·shall he iD ·all cases conclusi•ely bounc! fqr pu:posea 
e I ' 

of this sub~arag:-aph by -the est:.f.ma'te renc!erec! b!' Prhcipal to . 
' obli;'ee as to the cost .o~ &nl' su·~ x:evisioD.- Whe:e %evisions 

are made vi tllout appr~val of sui~t7 as rec;ui:ed. ~ this simp.;a-. . 
c;:a~h 3 (A) (3). Surety shall ~e releasee! from any liability for 

. • . \ . :··l 
·such revision in excess of ten percent of the. original penal 

. . . ' . . . 
sum of this boDdJ prcvidecl, however, that such· revision vitbout . 
:eviev enc! approval of Surety as :r~quired unde~ this nlpara- •. 

graph 3(A)(3) shall: not otherwise operate ••· a release o~ . -

d.ischarc;e of any obligation of. surety under this bone!: 
• 

(3) the !ailure or refusal of o~ligee to take any action. . . . 
pro=~ec!ing,, or step to enforce any reme:cly o'r ~ercise any . . 

· right under the Agreement or the taking of any action. proceec!ing, 
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-... 

·. 

I. 

.. 
oJ: · step l::y o]:)li,ee, c.=ti=~ in good faith upo: the ])elief tha't 
. . . ; . . 
sue is pe=itted. by the p::ovisions of the Agreemen1: shall no-c 

~· 

in any _vay :elease Princ!.;:al or su=ety, or either o! them, o: 

their :espe~tive ex"ecutcrs, admini~tratcrs, successors, or 

·assi~..s, f:om ~iability under this. Bend: Except as set !or-..h 

·· berei."t. Su:e-qr he:eby '!ai ves notice of &nl' amenc!ment, ~~ulgence 

or forebearance, mac!e; granted or pemitted. 

(C) 'the obligee, Principal, co-principal,. ancl su:.ety 

·iDten~ th~ eaQ. provision of 'this b·oncl be valid 1:1d binc!ing 

upon_ them, anc! expr~s~ly agree· tc abide ther.el)y. . 

' .(»f. In the event of a default :cas d~ed in puagraph 04-t . . . . . . . 
of.~~s 3on~), the Cou:~ may te~ate whatever :ii~ts ::i~c~p~ 

: co.:.principal an~ioi- surety mal' have to perfo:= fur---he: work on . . 

' 

the project. 

:'· (A) A ~e!ault shall be C!eemec! to have occu_-:ec! on the 

part of the Pri.~cipal i£ Principal shall fail ~ cc..-,plete· its· 

·obli;ations unc!er the Agreement vi tlW:1 t.':e ti111e set for~. 

t;her•in o: cy extension:- thereof; c~, pric: 'tc ~e expiration . . . 
of suC:.~ period, i~ in the juc;n:ent of the :Ci:ec~: cf the 

Depa_~en~ of E:lvi:cn:nental l·:ma;emc.t,· the =~i?ci:;:~ h~s: . 

(l) &bcc!oned the per~==~ce of its oblic;.ations 1:1de: 

.~ . . 
(2) renou:ce4 or repudiated its cbli;atio=s ··uzicSe= ~e 

. . 
Agreem~"lt; cr, · 

(3) cle&:ly demonstrated throu;h insolvency,. cr othe:-.1ise, 

that its c:,li;ations under the A;ree=ent ca-'-l.~ct ~e completed 

vi t.~n the ti::~e allotted u."lc!er the A;reement. 

(3) If ?rincipal c!e!a.ults in ~e perf~;:=lance cf all cr 

any part cf the cbli;a~ions specified in thi Agree=en~, the.· 

. l)irecto:, I)!:!~, shall give vri tten notice of the' c!efa.ul t to the . 
surety, with a cop~ to :the Principal ed Co7principal, if ~Y· 

In the event of such ~e!ault and notice, Surety shall vithL~ 

45 days o! :eca.i~t of the default notice. give written notice 
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.. . 

• 

'· 

. . . 

'the =liga:icns o. tbe Pri=cipal: a:uS sh~ J.c! i": elec:: to 
• 

assume said obligations Suret~· shall be :equired to cc~lete 

' 'the Ag:eement accorc!ing to its te..""mS anc! p:ovisior.s vi~ lBO . 
~ays of ~ai~ notice, but not before ~~iration o! ~~e pe:icd 

p:cvi4e4 £o: l:=de: the A;:eement anc! app:ovel! ~ensiozis 

-cereo~. :t:. the event that su:ety elects to assume the ·o~li- . . 
9a-:.ions o~ P:incipa.l as provic!e·c! herein and 'tbereafte: !ails . . 

-w- tc !aithfully pe:fo::m all o:- any pa:t of the \lo:k, or should 

.·· ·it =necenarily c!el.ay all cr any put of· the work, then the 

County may p:oceed. as provic!~c! in parag:a.ph IS of tb.; s Bcmc! • 

. • · 5. · Shculc! Surety ~olloving Dotice of c!efaul t cotify' the 
·. . . 

· Couney 'that it elec:-..s DOt to assWDe the ~li;a:cions of l':iDc:ipal. 

1mc!er- tlle Ag:eement; c: ~ail wi thiD 45 c5ays o~ :eceipt of the 

• c5e!ault notice as pr~c5e4 iD puag::aph M e])over~ to nctif7 the· 
. . 

· cou:ty_ vhether it elects to u~ume the obligations of P:i:sci.,&l 

. . 1::1de:. ~e Agreement; or havi.Dg elec--ec! ~o· assume the c=li;aticms · 

of :r~cipal shculd it "then· f&il .to pe:fo:m7 tllen in either 
. . 

. event .the Co-c:ty 11ay elect cy ef the following procedues o~ 
t 

.1m1 c~ination. thereof: 

(A) +••=dnite vhat~ver ::i;hts P:C-ncipal, Co-P:i.~c:i~&l 

a=d/c=·. su:etr mal" have to pe:~o= fu_~e= vork 0:1 the p:ojectJ 

(B) take ove: o: relet all or Cl' part-of the vo:k ade: 

the Agreement vhich is Dot ccmpletec! and cc=plete the same !c: . 
. .. 

-=e acco=t "&De! a.t the expense of the P:inci;.al ancl su:et;y, · 
I \ . . 

vho shall be join'tll" cd severally liable to the Count7 for . . . . . -

the costs inC"..::e4 h. ccmpletion and/or co::-e~~on thereof. 

such ccst.s shall include maintenance ancS/or c!eterioration, . . 
b~'t shall not: incluc5e more tlim tm percen:t ~~str-:tive .anc!. . • 

. ' . . 
s~erriso%7 costs. %he amount of obligee's actual costs fe-z: . . . 
completion and/cr cc:rection .o~ the vor3r: reczu~e~ 1mc!e: the 

Agreement shall. be . coDclusive of the extent of tbe licility 

• of Principal aud Surety; provided, however, that Surety's . 
liability shall in no case ~e greater than the penal s:wa o£ 

• this Bench or 
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... 
(C) 

( I I • .. ll- • 
Wit.Un six mcntl::.s o! c!efault as '-'e-..w..lecl ut·.pa:a-

graph #4(A)), ~ng suit ac.'tio~t or proceedl.ng to enforce the 

provisions o! this l!cnc; except. that. thf! county shall Dot.~ 

• l."equi:ec! to file suit, anc! the six mon'Uls limitation shall be . . 
'tblleei, dUf!:g. th~ period in which Surety hu elected ~o 

• · per:o:.Q &Z)c! is per%ondng the =ligations of P:incipal.. unCle= 

'· 

Parag:aph 4(3). In the event that any .such suit, a~~on, o: 

·p:ocee~9 is brought by the County~ it_ is ~ress;y agreed . . . 
anc! :c!erstaccl that the c!amages recoverable in any such suit, 

action, or proceeding shal1 consist of and be limitecl to the 

.east of cc~letion ancVo~ correction of. the vorlc as reczaired 

.by the Ag:eement.. Such ccs-:.s · shall incluc!e z:ainte:cce anc!/o: · 

deteric:a'tion but sh~l net include · more 1:ha:l ten percent 
t 

ac!:m-t .. .cst=ative and supe-..-visor.r costs. Such costs shall be 

c!ete::i~ec! a.s o~ the earliest of the ~o;lo\d.ng- tb-ee c!ates: 

l) -:he da.te of completion anc!/o~ cc::rec-..ion of the 

vork ~s c!efinec! in the AS'reement; 

2) lS montl'.s from the date suit is filed he:eunc!e:; 

3) . date of t-~al.. 

ftovi~ec!, ho-..:ever, that shoulcl the County delay in filiDg Rit 

. .-beyox 6· mC?nt~s. after the ce!aul t, costs :eccverabla !)y the 

count3 te: =~r.ter stl~l llone'thelea l:»e c!ste-~ir.e4 as of· a date 
• • 

not :a. a-ce: .. tl~~-.s .. C!I!i..,....~2r.l!4~iii"'O""'G"'"ths~~~r..~L·•c= Ule date of default: and that 

the li~ilit"'.f o~ su:e~ shall in no case be 9reate: than the , 

panel s~-:a of t.'U.s aond. 

~ays c! ~~= ~efault notice p:cvicec! !ar L~ 'C!l he:eof, to 

4~an4 that. the Director, DErl, state a sum'~onstitutin; the .. 
estimated ~osts, as df that'time, of ccmplet!on anc!/or ~or:ecti . . . 

o I 

of ~~e vork required under the Agreement, as:~uch costs are 

defi~e4 in S(C). · Sboul4 it so elect, surety may then pay over 

to the county the sum so. stated and be released !:om any 
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. 
sum set by ~e Director, . nor any othu sum u.~de: this l»ond, . 
prior ~o juc!c;=ent in a suit h•:reunc!e~. I! !unc!s are paid over 

' unc!e: 1:.."ds section and the ;aic! over funds are not sufficient 

to cozti)lete . th~ work, the countl"' s sole. remec!y ~hall· be to 

proceec! ag2.ir.st the ~rinci.,a.l and co-princi~al(s) ·!or any 

de!iciency. I~ there a:e ·any paic! over :fo.mc!s not Decessa...-y· 

fo: completion of the vork, .the County vill"retur.l the excess, · . -
vith legal· interest, to sU:ety after completion of the vork. 

. . 
7. "I-.!. any ac-...ion or procee~g is i:d tiatec! in connection 

vi 'th this ·Bone! .and any and all oblig&tions arising hereunc!e=, . . . 
1:."le venue thereof shal'l be the Count.!' of Fairfax, State of 

v~r;.; n.; a, a:ac! it is fura..he: unc!e:stood -=~ ar-eec! that ~ . 
. . 

contract shall ~e govecec! ~Y the laws o~ the State of Vi.-;i:ia., 

~oth as 'to in;~~retation me! pe:!o:mance •. 

8. Ail notices sent to ~e Principals, co-principals m4 

su:ety. shall. be sent to the ac!c!resses set f'or-..h en the sigzia=re . 
page unless said Principals, co-p:inci~als anc! surety notify the 

• 
. ~irec:tcr of D!M in writing of such change.· If tlle ac!l!resses of . . . . . . . . . . . . . .· 

any of :the P:incii)als, co-p=i:lcip&ls or Surety chcge, the 

P:inci~al, Cc-p%-:-nci.,al or Surety sh~ il=ec!iately notify the 

·l)i:~..or of DZM ill vri.~i of such change. -Failure to noti::7 · . . . 
the l)i:ec:-.=:: of ~!M of &DY change i= ac!d:ess is deemed tO :be a . . . . . .. 

~ vaive: of a:y :e;ai:ement !or notice unc!u this Bone! to the 

• 

. '· 

. 
Principals, ·Co~prl:scipals or su:ety. All vrlt:en no-t4ce to the 

co~ty :re~rec! mu!e: this ~one! sh~ :be sent ce...Ufie4 mail 

anc! addressee! to·oirectcr, ~!:M, vi':h a ccp7 to ~e ~ef, · ~onc!s 
• 

& Pe::nits Branch, D!M, providec!, however, that &nl" notice that 

may be re;uire4. pu_.,;uut to !!~ Code &a~ .ii9-25 shall be . • . . ' . . 
;ivan to the above and .the Chai:mm of the B~ard of supervisors 

and the County Attoxney. 

· 9. 1! aDy o~e. or more of the p:cv~sions of· this Bond are 

dete-~e4 to be.illegal or unenforceable by a court of competent 
• 

ju:isc!i~-.ion, all othe: provisions shall remain e~!ective. 

10. z;o party other th~ obligt:e shall have cy rights 
• 

under 'this :Bond as against the su:ety • 
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... 
·• 

·-

·~ 

• 

. . 

' lo 

• 

• 

11. Appro 1 of this Bond l:ly the 1 m-cy shall be. ~eeaec! 

acceptance vi thout further nod.ce to the ~rincipal ( s) , .. co-prl.n-
1 •• 

ci~al(s) and/or Surety(ibs) • 

. IN Wll'N.ESS W&uoF, the parties hereto have c~usec! this. 

ac;ree::1ent ·to be signed and· sealed as of the · d.al' anc! year ••t .. 
forth ~ove. 

0 • 

.. 
PRINCIPAL(S) 

• 
. %ype of .Org'anization: 

• 

State. of Inco:poration: 

... 

By:_~---~----·( SEAL) 
(S:.;na~eJ 

• 0 • 

, 
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Legal Nam!! anc! Ac!c!ress: 

Lee LlndintJ Developaent ~mtiei 
7297 ·x. Hipey 

Falls OD.u:ch, Virqinia 22042 

. . . 

By: Qk. 14 S' 2 ·• .Ji::fs~ 
.. <S$a-cu:e) 

Alan B. Silverstein 
President 

\ 

• 
• 

I • 
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VIRGINIA 

coc:~ 01 FAIRFAX 

1. Barbara PL. Messick a Neu~ Pvltk,; .,... t• "'• SU"Ce • ...- CeufttY • ......w. •....., .. ..., ea 
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SENTRY IN.-;,ORANCE A MUTUAL t..JMPANY 
STEVENS POINT. WISCONSIN 

POWER OF ATTORNEY 

KNOW ALL MEN BY THESE PRESENTS: 
N9 84683 

'nla& the SENTRY INSURANCE A MUTUAL COMP ANY.acorporauonoftheStateof'rucoUiD.haviDiit• 
~cipal offices iD the city of Steven. Point. Wilc:oaaiD. ParnaD& to authority lftllted by a raolutionofita Board 

• Of Direccon adopted May 7, 197Q, which reada u follow.: 

'nle PrelideDt. the Vu:e Prel:iclent. or the Treuanr of tiU Corporatima lhall have authority t.o appoizlt m 
writiDs IUCb au.am.,..m.fac:t u the buiDaa of the Corporaaoza may require, ad to aucborizeeuc:bae&omeya.iD· 
fact. ud each of them t.o aecateoza behalf of the Corporacioa. ay boncll. rec:opizuce., eapulatioaa. cont:rac~a of 

• ·;: iDd~ty and other aden.a.ld.qe of like chuact.er, or to •ercile any leuer D1Uilber of eaicl powen u 
· heninbefore .a forth. .. ,. 

: . · "Said. appomtmmta lhall be attated by the Secretar7 or an Auiltant Secretar7 ofthil Corporation 1mderit1 
··~~ ..&. TheaipamreoftheSecrecaryoranyAIUtantSecretuyt.ocertifieclcopiaofncbpowenofattomeymaybe 

_:::\_ oriliDal or faczimile, uu1 whm the corpomte eeal il affixed theret.o, any third party may rely on uicl certiiied 

1
·.-:Jl~copi• ofpowenofattam~ u theactud deedoftbiiCorporaticm. The~dmt. the VicePraidmt. or'rrealunr 
; may revoke any appointment made punua.& hereto, &DCl nrvoke aDJ and all authority collfemd bJ aay euc:b . 
~ appoiDtmat;" · . . . . ·. · 
~~·~·hereby nomiDate. cautitat. ad appoint ~. ·=: ·· 
.;;.-; .•.. · BOlDT L. llCIWABD OF FAIIFAX, VDGDitA · ·. . 

···:ii~true&DdlawfalAUamey·iD·Fact.toma&e,..-.,..UaiUldellverlorandGDitahehalf,u~,uuluit.lact 
'"'"="'."ad deed. . ·... .. 

Alit AHD ALL IORJ)S 01 UHDEK'l'AUBGS vp'IOVT LDIIUTIOR 

IN WITNESS WBEREOP, SENTRY INSURANCE A JIU'ITlAL COJIPANYofStenuPoizlt. W._,ain baa 
eaued the. P~~MDta tD be liped by ita proper of&er, ad ita cozporata .-1 tD be henmlt.o afllur1 tbia 

•••••••••• ~ ••••••• c1ar af ••••• M~~ ••••••••••• 11 •• ,:S ..... . 
· . . SENTRY INSURANCE A IIV'l'UAL COJIPANY .. 

.. ·. 

Clln'IPICA11 
I. the undenipecl. 1ec:retary of the SENTRY INSURANCE A MUTUAL COMPANY of Stenu PoiDt. 

WilcoaaiD. a WiacoaaiD corporat:ioD. DO HEREBY CERTIFY that theforegoiD1_PowerofAttomeynmaiDaiD full 
force ud bu not beiD nYoked. ud furthermore that the proviliou of the By·La ... of the compay ud the 
Raolutiou of the Boarcl of Dincton let forth iD the Power of Attomey, are ltill iD force. 

Slpecl uui..W at the City of STEVENS POINT thia ••• ~01:1\. day of··.-~~ • ........ , 19 ••• @ 

(SEAL) • . d~ 't 
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(Supplement to all bond forms. Submit in duplicate) 

To EXPEDITE the proc~ssing of this bond, ple•se TYPE or PRINT the. following 
info~ation, Including the reverse side of this sheet, when applicable. 

NAHE ___________________________________________ Tt.L. ______________ _ 

ADDRESS. __________________ ..;:CI TY ________ zaP __ _ 

BUSINESS OR FIRM NAME Lee ·L&ndinq Development Corp. TEL. 536-3702 

INCORPORATED UNDER THE LAWS OF. THE STA'FE OF Virqinia 
. . ----------------------------

ADDRESS 7297-L Lee Biqhway CITY Falls Church, V&IP __ 2..,.2 .... 0 ... 4..,..2 

INDIVIDUAL S 1 GfU NG FOR PR INC I PAL-... ____ A_l_a_n __ s ..... _.s...,i ..... l_v ... e.-.r...,s.-t.-.e ... in......,, .... P..,.r..,e.s ... i ... d ... e .. n.,.t,__ __ 

IF NOT VIRGINIA CORPORATION, PLEASE COMPLETE THE FOLLOWIHG: 

VIRGINIA UGISTERED AGENT _________ ~----~-----~ 
ADDRESS._ _____________ caTY ________ _.ziP ____ _ 

LENOER,__ _____________________________________ TEL. _________________ _ 

ADDRESS. ____________ _.CITY _________ ... ztP __ _ 

BANK~----------------------------------------TEL. ____________ _ 
ADDRESS ______________ ....-tiTY ______________ _.ZI P ___ _ 

NME OF INSURANCE CO.'tPAifY Sentz'Y Insurance A Jt1t:ual ~ TEL. 715 346-7204 

ADDRESS 18QO North Poim: Dr.l'V8, St:I!NIM CITY Wiac:l::lns:ln, ZIP 54481 
IOint 

ATTORHEY•IN•FACT J!eber1; L. Bowarc! TEL.. 703 691-1505 

ADDRESS P.O. Box 1180 Fai:fax, Cl n V1rg1JU.a ZIP 22030· 

DEED IODK._ .. 57,..1...,8 __ __,PAGE 0334 (Recording of the Power of Attorney In 

the Fairfax County Land Records Is mandatory if an insurance ~~any is used as 

surety. Countersigning for the State of Virginia by a resident agent is required. 

The nUIIber assigned to this Bond Is 15=1 1 975=04 

Person to be contacted is additional Information Is required • 
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West side Beulah. Street 
South of•Lewin Drive 

• ~QCA110N ... 
Lee 

QtSTAICT 

Thomas E. Co:zo•s Addition to Windsor Estates 
P'-AN TIT&..e 

Accotink Creek 

8, 20A l 

# 3173-SP-01·2 
NUMBER 

Lower Potomac 
WATIAS ... EQ 

C.~. ~IN IIWT. 

~-!!""----- S'l'•aE~ 

_......,;6:.:~•,.::;;5_ ACJilt.S 

___ ,_ .. __ ~Q'I'S-QU'S 

SIIWIAAQE TA&ATMINT llt~ANT 

17 - MONT.,.S 

T.,..ll ~tMIT 

Springfield Associates, Inc. Townhouses 
IINCI&Naa• QA suA vi vQA 

237-9222 v.u. 
----Q~,.-.a-A-R~e~c--e~.,.----

2/7/83 
QAT& 

1. STORM CRAINAGE •o:a CCUNTV usa ON& 

c~~~~l 
I •, 

~ b\.JANTITV UNIT ~IT~ TOTAL 

Cll Dl-3 6 Each 2060.0r:l 12360.00 
• It 
;:) .. Dl-4 2 Each 2290.0( 4580.00 

~ Yl-1 1 Each .1600.0C 1600.00 cr ... 
II 

•~t~-2 2 2290.0C •sao.oo ... 
a 
4 
z 

• I c 
I[ 
D 

I • .. 

12'' Cane. Ploe :S28 Lin. F'.t. 46.0Cl 15088.00 

1S" Cone. P1oe :SIS Lin. Ft. 51.0C 16065.00 I 
24" Cone. Ploe 184 l.ln.Ft. 69.0( 12696.00 

27" COftC. Pipe 1~9 Lin.Ft. 74.0( 11026.00 

18" Cone. PilJe 35 Lin·. Ft. 57.0( 1915.00 

36" Cone. Pipe 

' 
25 Lin.Pt. 97.0( 24~5.00 

42'' Cone. Pipe I 412 Lin.Ft. 109.01 44908.00 
17'' x ll" OIP .;a l.1n.Ft. la.ac 
15" OIP 24 Lin.Ft. 20.81 1289.60 

Paved Ditch v-7.2' 115 Lin. Ft. 32.4C 3726.00 
J.:a 

Erosion Control Stone 180 Sa.Vd!. • 4.51 877.50 

Sodded Swale 320 Sa.Yds. 4.01 1280.00 
, 

RIH lr•Conc. Endwa11 1 Each 1560.0l 1560.00 . 
I -42''Conc. Endwa11 1 Each 2160.0l 2160.00 -

1~' Enc!va11 1 Each 560.01. 560.00 

50 
36" Cone. Endsection 1 E~c:h 1060.0~ 1060.00 

I 



( 
~EET CONSTJ:IUCTION •c• ccuN""' us• ON\.• 

Clear ·, C:rub 4.6 

%100 

Edlankment 19400 

Subbase 293 
.fi' A. B. 6150 

lase Course ·3" 1-3 109 
1 11 ~"s-~ 61:to 

Itt. ~one. turfacar•s-s 609 

Gravel Shoulders 53 

Dri¥eway Ent. Typeoe-1 2 

Sidewalk 212~ 

Header Curb CC-·6R 1221 

Curb ' Gutter CG-6 1119 

Street Signs 5 

Roadside Delineators 13 

Trafftc Barricade 

CG·lOA 

3. MISCE\.~ANEOUS 

Vater ftlin 1664 

Fire Hydrants 3 

San I cary Sewer 1151 

Ovarlot Grading 66 

Survav Prpas 132 

Acres 2060.00 

Cu. Yds. 

Cu. Yds. 

Cu. Yds. 

Sq. Yds. 

Sq. Yds. 

Sq. Yds. 

Sq. Yds. 

Each 

Lin. Ft. 

Len.Ft. 

Lln.Ft. 

Each 

Each 

Each 

Lin. Ft. 

Each 

Lin. Ft. 

Per Lot 

3.50 7350.00 

5.00 97000.00 

20.50 
4.ZO 
6.00 
, ... ft 

4.60 

3.50 

5i0.00 

6006.50 
ZSI,:jO.OO 
4154.00 

l1~17.:;Q 

3721.40 

115.50 

9.00 i9098.00 

11.00 13501.00 

11.00 20771.00 

61.00 305.00 

31.00 

2500.00 5000.00 

29.00 •1256.00 

1-190.00 U70.00 

3'.00 311~.00 

150.00 noo.oo 
63.00 1316.00 

Screening 122 Per Tree 50.00 6100.00 

Recreational Facilities 

As•lul1t 

-

LuiiiP Sum 

6. 5 LIIIIP Sum .177.00 

S~BTCTA~ 496763.00 

TCT&~ 571,27i.45 

C:UOTE l5?J(){)O 
c;QNSERVATION ESCRQW ··-=···,. •• DIM.NT&TICN 

TOT&&. 
CIUCITa 

PRO•RAT~·SHARE 51 - I --

Gla 
CCMD • 

I -

.. ·. . . 

.. ·. 
•• 
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"- COMM~NWEALTH Of V.GINIA 

COUNTY Of FAIRFAX 
•100 CHAIN I~ ROAD 
FAIRFAX, VIRGINIA 2203ft 

OFFICE OF THE COUNTY ATTORNEY 

March 6, 1987 

CERTIFIED MAIL - RETORN RECEIPT REQUESTED 

sentry Insurance, A Mutual company 
1800 North POint Drive 
stevens Point, Wisconsin 54481 

ae: Devonshire !Ovnhouaes/aka ~homaa cozzo•s 
Addition to Windsor E•tatea - 3173-SP-01 
Bond Ho. 75-11975-04 

To Whom It May concern: 

on September 30, ·1983, tbe Board of supervisors of 
fairfax county, Virginia, entered into an agreement vitb Lee 
Landing Development corporation to build the physical 
improvement• and facilities for the above referenced site 
plan within 30 months or by March 30, 1986. Sentry 
Insurance ia aurety on the bond in the amount of $571,000. 

Notice is hereby. given to you, on behalf of the 
Director of the Department of Bnvironmental Management, that 
Lee Landing Development Corporation baa defaulted in tbe 
performance of the oblitation• apecified in tb• agreement. 
Under tbe teru of tbe ·bond, you mu•t notify tbe county 
vitbin 45 days of r•ceipt of tbia notice- of your intention 
to assume tbe obligation• of tbat agreement. - . . 

lf l do not bear f_rom you within tbe time period 
apecified above, tbe appropriate legal aeaaures will be 
taken to protect ay client. 

Sincerely, 

EAS/pr 

cc: Henry Scbenke, Chief, Bonds 1 Agreement• 
Department of lnvironmental Management 

Alan B. Silveratein, President 
Lee Landing Development corp. 

Ref. No.: 20381 ·-· -· 
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V I R G I N I A 

IN THE CIRCUIT COURT 0~ FAIRFAX COUNTY 

----------------------------x 
BOARD OF SUPERVISORS, 

Plaintiff, 

: 

. . 
COPY 

versus, : AT LAW NO. 82559 

SENTRY INSURANCE, et al, 

Defendants. 

. . 

. . 
----------------------------x 

Fairfax, Virginia 

Wednesday, November 30, 1988 

The above-entitled action came on to be heard 

before the Honorable Michael P. McWeeny, a·Judge for the 

Circuit Court of Fairfax County, in Courtroom 4E, The 

Jennings Judicial Center, Fairfax, Virginia 22030, beginning 

at 11:25 o'clock a.m •• 

FIHHEY & ASSOCIATES 
Court Reporting Service 

11417 Meath Drive 
Fairfax, Virginia 22030 

(703) 278-8923 
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APPEARANCES: 

For the Plaintiff Board of Supervisors: 

ELIZABETH A. SNYDER, ESQUIRE 
ASSISTANT COUNTY ATTORNEY 
4100 Chain Bridge Road 
lOth Floor 
Fairfax, Virginia 22030 

For the Defendant Se~try Insurance: 

F. JOSEPH NEALON I ESQUIRE 
AMY S. OWEN, ESQUIRE 
Miles & Stockbridge 
1701 Pennsylvania Avenue, N.W. 
Suite soo 
Washington, D.C. 20006 

For the Defendant Lee Landing Development Corporation: 

ROBERT J. ZELNICK, ESQUIRE 
Szabo, Mccarthy, Quinto, 
Webb & Zelnick 
12610 Lake Ridge Drive 
Woodbridge, Virginia 22192 

CONTENTS: 

ARGUMENT OF COUNSEL 

NONE. 

E X H I B I T S : 

PINNEY & ASSOCIATES 
Court Reporting Service 

11417 Meath Drive 
Fairfax, Virginia 22030 

(703) 278-8923 

ss· 
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1 PROCEEDINGS: 

2 (The Court Reporter was sworn.) 

3 THE COURT: Would this be the Board of Supervisors 

4 of Fairfax County versus Sentry Insurance and Lee Landing? 

5 

6 

MS. SNYDER: Yes, Your Honor. 

THE COURT: Now, I have been handed in Chambers one 

7 set of motions, which I frankly have not had a chance to look 

8 at; I have been reviewing the file. I understand that there 

9 are also pre-trial motions for the County. 

10 MS. SNYDER: Well, there were some motions in the 

11 .file; I have only one motion that I am going to be presenting 

12 this morning. It is a motion for default judgment. 

13 THE COURT: Let me start then with the motion for 

14 default judgment, and then we will proceed in order. 

15 Preliminarily, is there qoing to be a request for a rule on 

16 witnesses? 

17 MR. NEALON: Yes, Your Honor. 

18 THE COURT: Anyone who is in the courtroom who may 

19 testify, you are asked to please wait outside; you will be 

20 called in by name at the appropriate time. Please do not 

21 discuss your testimony with anyone involved in the case. 

22 MS. SNYDER: Your Honor, I would advise the Court 

23 that Mr. Henry Schenke of the Bonds and Agreements Branch of 
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\ 1 the Department of Environmental Management is sitting at 

2 counsel table as the Board's representative. 

THE COURT: All right. 

4 MS. SNYDER: Your Honor, this comes on my motion 

5 for default judgment for-failure of the defendant Lee 

6 Landing Corporation to respond to discovery as ordered by the 

7 Court. 

8 I submitted to Lee Landing Corporation 

9 interrogatories and request for production of documents. 

10 They were not -- there was no timely response whatsoever. I 

11 then had to proceed in court to get the defendant to respond 

12 within the time period that the motion was set. 

13 I did receive what purported to be a response to 

14 the interrogatories and request for production of documents. 

15 I have handed the court copies o~ the interrogatories and 

16 request for production of documents that I s~mitted, and the 

17 defendant Lee Landing's response. 

18 When I went into Court, having deemed that these 

19 responses were inadequate, I obtained the order of --

20 although it is not signed, I do have an endorsed order, 

21 endorsed by all counsel that this was Judge Hancock, who 

22 ruled that the defendant was required to produce answers to 

23 the interrogatories and request for production by Wednesday, 
( 
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19 

20 
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22 

23 

5 

November 23rd, at noon, given the fact that trial was within 

a week. 

What I received on Wednesday, the 23rd, at about 

12:30, hand delivered to me, was a two-page document, 

defendant Lee Landing's supplemental responses to 

interrogatories and request for production of documents, and 

a ·file box, which I have brought with me, full of all sorts 

of unresponsive documents and a few documents that had 

something to do with the case. 

The kind of information that I requested in my 

request for production of documents included as-built 

drawings, copies of labor reports and records, copies of 

equipment reports and records -- this, Your Honor, is a 

construction contract case, basically -- progress reports, 

progress photographs, design calculations, copies of 

subcontracts; copies at all agree~ents fa~ furnishing 

equipment and material, copies of labor contracts, copies of 

scheduling doc~entation, bid tabulations, payroll records -­

I mean, I had a _list.of 26 items in my request for production 

of documents, and what I got was this one-paragraph response, 

basically saying, I've given you what records I have got, in 

this box, very few of which were responsive to the request, 

and says, additionally, that the other records are in dead 
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6 

storage and can be provided in the future. The Court's order 

2 was that the documents should be provided by noon of 

3 Wednesday the 23rd; they were not. 

4 Additionally, what purports to be a response to 

5 interrogatories -- there are so many of these interrogatories 

6 that this one-paragraph answer can't even possibly claim to 

7 answer the interrogatories that were proposed. For instance, 

8 interroq~tory No. 11: Identify the personnel of the 

9 developer who performed work on the project -- field 

10 supervision, home supervisory office responsibility, persons 

11 who performed site design, and as-built drawings on this 

12 project. No information was provided about the -- the 

13 interrogatories were not supplemented. 

14 Interrogatory No. 12: Identify all contractors; 

15 whether the contract was oral or written; the date of the 

16 contract; the payment terms of the contract; the scope of 

17 work. The initial response was an objection. This was in no 

· 18 way supplemented by this one-paragraph response. 

19 Interrogatories Nos. 13 and 14 regarding their 

20 policy with respect to documents. They say, well, we have no 

21 formal policy with regard to these documents; we cannot 

22 and then, in interrogatory No. 15, they say they cannot 

23 specifically identify the missing documents at this time. 
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1 They made no attempt to supplement that response. 

2 Interrogatory No. 15: Did you employ engineers, 

3 consultants, testing, laboratory experts, or other experts to 

4 examine the job during the course of construction? The 

5 objection was that it was-- and, incidently, as I·mentioned, 

6 these responses were filed late in the first place, but the 

7 answer they said was an objection that it was overly broad 

8 and burdensome. The Judge ordered them to answer that; it 

9 has not been answered. 

10 The interrogatory No. 16 regarding legal actions 

11 that Lee Landing Corporation has been involved in. The 

12 statement of Lee Landing was that it was overly broad. There 

13 was no supplemental response to that interrogatory. 

14 Interrogatory No. 17 was a request for information 

15 regarding dates and locations of meetings held regarding this 

16 work. That interrogatory was answered as being overly broad 

17 and burdensome. There was no supplemental answer to that 

18 interrogatory. 

19 Interrogatory No. 18 asks for the identity of 

20 persons who visited the site. Again, an objection that it 

21 was overly broad, and no supplement to that in accordance 

22 with the court's order. 

23 Interrogatory No. 19: Whether you indicated any 
( 
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8 

uncertainty or reservations to any person regarding the site, 

site conditions, specifications, drawings, or other matters. 

Again, the response, overly broad. No response in the 

supplemental response in accordance with the Court's order. 

I think the behavior of Lee Landing is flying right 

in the face of the Court's order, and that Lee Landing should 

not b~ permitted to defend this case, and the default 

judgment should be entered against it for its failure to 

comply with the Court's order. 

THE COURT: Mr. Zelnick. 

MR. ·ZELNICK: Thank you, Your Honor. If I can loop 

back, Your Honor, it is important. The suit was filed by 

the County in December, I believe, of last year. No 

discovery at all was filed by the County until -- September 

28th is the date of·mailing of the interrogatories. Now, 

it's true we were late in responding, but we are only 

talking about a period of about two weeks, and we are not 

ta~king about·any significant type of delay in response to 

this. 

T~e County basically sat back for ten months before 

they bothered to file any discovery whatsoever. I think the 

Court can see the requests that were filed are pretty well 

boilerplate type of discovery. We objected to most of that: 
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we argued before Judge Hancock; he ruled against me. That is 

clearly the Court's ruling. 

What is important, Your Honor, in this case, and 

as the County knows, and has known for a while, is Lee 

Landing Development is basically defunct. They have not been 

in operation for.quite some time. This project goes back and 

starts in 1983, when the Court -- in approximately the last 

two years, there has been no work at all done; the 

corporation has not operated. The files were put away and 

they are in dead storage, as we indicated in the supplemental 

response. 

Rule 4:8 provides that the party to whom discovery 

interrogatories are propounded has an option to produce the 

business records. If I can read briefly, it says: "Where 

the answer to the interrogatory may be derived or ascertained 

from the business records of the party upon whom.the 

interrogatory has been served, or from examination or the 

inspection of such business records, etcetera, and the burden 

of deriving or ascertaining the answer is substantially the 

same for the party serving the interrogatory as for the party 

served, it is a sufficient answer to such interrogatory to 

specify the records from which the answer may be derived or 

ascertained, and to afford the party serving the 
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1 interrogatory reasonable opportunity to examine, audit, or 

2 inspect." Your Honor, that is exactly what we have done in 

·3 response to Judge Hancock's ruling that we had to provide 

4 answers. 

5 We answered exactly as the rules provide, and, as a 

6 matter of fact, I tried to ma·ke arrangements with Ms. Snyder 

7 to have her come and look at the records. The day before, on 

8 Tuesday -- we argued the motion on Friday; Judge Hancock said 

9 we had to produce the responses by Wednesday at noon. On 

10 Tuesday I spoke to Ms. Snyder and indicated to her that the 

11 records were in storage and arrangements could be made. I 

12 

13 

14 

then got so~e times and dates from my client in order to 

have her come in and inspect them. That's what the rules 

allow. 

15 They are there -- every singie one of the questions 

16 can be ascertained -- the answer can be ascertained by 

17 examining the records. She has also taken, by the way, the 

18 deposition the other day of Mr. Strothman who was the 

19 opera~ions manager of Lee Landing and in charge of the 

20 day-to-day operations. Anything else that she needs to know, 

21 and it was a fairly thorough deposition -- anything else is 

22 obvious, simply from looking at the request, that these are 

23 information that is contained in business records. To the 
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extent those records still exist, they were available, and 

they were offered to Ms. Snyder for examination. On Tuesday 

afternoon, after our initial conversation, when I told her 

that they would be available, I left two messages in her 

office Tuesday to get back to me; she did not do that. 

On Wednesday morning, the day before Thanksgiving, 

I had delivered to me a motion setting down this past Monday 

a hearing. on another matter, which she apparently is not 

bringing before the Court today. But in response to that, 

and also because of the matter of these ~esponses, I called 

her office three times on Wednesday morning and left 

messages to please call me that day. She never returned any 

of those calls. I know, from talking to my co-counsel, that 

she apparently was in the office on Wednesday. When the 

answers and the box of documents that were available were 

delivered. to her office at approximately 12:30 that day, she 

was in the office. She did not return any of those phone 

calls. 

The answer clearly states that the defendant has 

made diligent search, the records are available, and the 

remaining records are located in dead storage and can be 

examined and copied at a mutually agreed upon time. 

We made every effort to contact her to let her come 
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1 to go to the storage facility and examine the.records. 

2 We are talking about numerous boxes. I would be the first to 

3 admit, Your Honor, that they are not very well separated or 

4 designated or anything else, but she did not make the 

5 slightest effort to go and examine them. We had them 

6 available; they could have been available at any time; she 

7 never even got back in contact or response. 

8 I think that we have answered fully in accordance 

9 with what the rules require. The rules say if it is equally 

10 burdensome, then, if we can make them available, she has the 

11 burden of going ahead and examining them. That is what we 

12 have done. We made them available, we said they were 

13 available, and she had the option to come out and examine 

14 them at any time. 

15 She didn't even go out there and then complain that 

16 they were in such disar~ay that they couldn't be useful --

17 any useful information could be obtained. I haven't seen 

18 them personally, but that's what my client advises me, that 

19 they are not in very good shape. Maybe she would have found 

20 what she was looking for; I don't know. 

21 But I would submit, Your Honor, that under the 

22 facts of this case, where they waited -- and she knew I 

23 think it is important that the County recognized that Lee 
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( 1 Landing was defunct; that waiting until pretty much the 

2 eleventh hour to file any discovery at all, and then 

3 expecting them to put together all of the records and the 

4 answers, and deliver it to her in a nice package just is not 

5 acting in good faith and is not feasible, and simply is not 

6 required. 

7 THE COURT: Mr. Zelnick, what about the answers to 

8 interrogatories? 

9 MR. ZELNICK: Well, that's what I'm saying, Your 

10 Honor. Rule 4:8 says that if the answers to the 

11 interrogatories can be derived from business records and it 

., .... 12 is equally burdensome, then, if we produce the records, or we 
~ 

13 make them available -- it doesn't even say produce them it 

14 says: "If the burden of deriving or ascertaining the answer 

15 is substantially the same for the party serving the 

16 interrogatorY as for the party served, it is sufficient 

17 answer to specify the records ~rom which the answer may be 

18 derived and to afford the party serving the interrogatory 

· 19 the reasonable opportunity to examine, ·audit, or inspect, and 

20 make copies, etcetera." That is what we did. 

21 THE COURT: I don't have a copy of your response. 

22 I was given the original interrogatories, and I was also 

23 given 
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MR. ZELNICK: I thought it was all part of the 

package. 

THE COURT: Let me just keep looking; maybe it is 

down here. I'm sorry; I do have it. 

MR. ZELNICK: The interrogatories she is talking 

about, except for -- No. 13, she asks since 1980 state the 

policy with respect to the retention of documents. We say, 

no formal. policy existed; there just wasn't a policy~ ~ut 

all the other ones -- they say identify the contractors, in 

No. 12, who did any work. No. 11, identify the personnel who 

did any work. The only person who really matter~ is Mr. 

Strothman, and his deposition was taken. 

Most of this -- I realize this Court cannot go back 

and rehear the motion or the objections that I raised before 

Judge Hancock, but I think certainly the court can take into 

account, in ruling_on a motion for a defaul~, as to how 

relevant any of these answers are and how relevant these 

documents are. This is a case for the completion bond. 

Your Honor, I can proffer.we are not going to be 

submitting any documents; she hasn't been sandbagged. We 

don't have any documents to submit. so this isn't a case 

where I have been holding back something and then I'm going 

to try to introduce it at trial. If the Court wants to rule 
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1 I can't introduce anything, that's fine1 but I will state 

2 right now, for the rec~rd, we do not have any documents to 

3 tender, other than the ones that the plaintiff is submitting 

4 on their own. 

5 No. 14 asks to identify the documents relating to 

6 the project that are known to be missing, and we told them 

7 right in our first answer -- in No. 14: Lee Landing is 

8 defunct and has not actively operated for two years. The 

9 corporate offices were moved; various documents are missing; 

10 they cannot be identified. So we can't give a list. 

11 You are talking about a project of a 64-townhouse 

12 

13 

project, and she is asking for every single piece of paper 

that ever affected that project, every subcontractor, every 

14 supplier, every laborer who ever worked there. She wants to 

15 see every one of those pieces of paper, and, again, I 

16 objected to that; the Court said .we haye to provide that. We 

17 called her and said they are available; we made them, in 

18 a9cordance with the rules, available for her inspection. She 

19 had the opportunity to come down and do it. She wouldn't 

20 respond to the phone calls; she never made an effort. 

21 Everything they asked for, Your Honor, is derived 

22 from business records. Mr. Strothman had information 

23 concerning day-to-day management. He was deposed; he 
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answered all questions fully. There were no objections. He 

did not refuse to answer any of the questions that were posed 

to him in his deposition. Anything else is simply a matter 

of getting the information that exists in the business 

records. 

They want the dates of meetings; they want -- all 

of the questions concerning who did the work, etcetera; that 

is something nobody knows off the top of their head. That is 

something that exists in the records. The only way you are 

going to know if the work was done and who did the work, and 

when it was performed, and how much it cost, is to go back 

and look through your contracts and look through your 

invoices, and look through your records to see what work was 

performed. The county had the -- I don't want to beat a dead 

horse, but they had ·the opportunity to review it; they had 

the opportunity to see it as well as my client, and I would 

sub~it, Your Honor, they have not proffered any reason or 

suggested any-reason why it would be more difficult for them 

to do it than it would be for us. 

~d Rule 4:8 is not just the request for 

production, Rule 4:8 specifically says that is a sufficient 

response to an interrogatory, and I think we have done that. 

I think a default would be a sanction that is completely out 
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1 of proportion to any violation that may have existed. 

2 Your Honor, really the only violation we are 

3 talking about here is that we were two weeks late in 

4 providing the initial answers, and for the county to have 

5 waited ten months before they filed anything, in a case that 

6 they knew to be fairly complex, and the court file reflects 

7 when the suit was filed, and their own interrogatories 

8 reflect when the interrogatories were filed -- for them to 

9 have waited that period of time, knowing the·trial date was 

10 set back in February, I believe -- the term day -- February 

11 or March for them to have all that time and to have done 

····· 12 
\ 

nothing, and then waited until the last second,· and then 

13 basically say that default should be entered because we 

14 cannot, in the brief period of time that is then available, 

15 put together a package and deliver it to them -- and we say 

16 here are the records. We gave them everything we had 

17 available. They could have examined the rest. I don't see 

18 any reason that a default would be appropriate under these 

19 circumstances. Thank you. 

20 THE COURT: You have the right to close. 

21 MS. SNYDER: Your Honor, what Mr. Zelnick is saying 

22 is that he apparently has someplace where there are numerous 

23 boxes full of documents. If that is what his purported 
( 
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(_ 1 response ~o the interrogatories and the request for 

2 production of documents is, I would suggest to the Court that 

3 that is inadequate. 

4 The Rule states that you are supposed to state with 

5 reasonable specificity what documents are available, and, if 

6 he is just going to throw me in a warehouse full of boxes, I 

7 don't think that is an adequate response. 

8 In addition, the Court's order was that he should 

9 provide these documents by noon of Wednesday: he did not do 

10 so. In his answer he says, and we can provide these things 

11 at a later date. As I advised him on TUesday -- I said, 

,· . 
\ 

12 well, you've got to respond to the Court's order by 
'·· 

13 Wednesday. They apparently chose not to do that, but to give 

14 me some rather unresponsive -- very unresponsive documents, 

15 documents which included information far beyond the scope of 

16 what I asked for. He claims that I asked for information 

17 about everything that ever happened on the project, and that 

18 is ·absolutely not true, as you can see from the 

19 interrogatories and the request for production of documents. 

20 He gave me information about kitchen counter tops, 

21 kitchen appliances, carpet colors, things that absolutely 

22 have no~hing to do with this lawsuit. I did not get the sort 

23 of information that I'm entitled to. 
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Additionally, from the deposition of Mr. Strothman, 

it was apparent that the information was available to Mr. 

Zelnick as to who the contractors were, as I was able to get 

some of that information from Mr. Strothman. If he had sat 

down with his client, he certainly could have provided the 

information that was sought in the interrogatories without 

any difficulty, and, yet, I had to drag him into Court to get 

an order to compel, and still he did not respond. 

He had over two months to respond to this document 

request. The Rules provide that he is supposed to do it in 

21 days; the Court recognized that, and ordered that he 

provide them within a period of time -- Wednesday, which he 

did not do. 

Additionally, I was out of the office Wednesday 

afternoon after the useless box of documents was delivered. 

I attempted to contact ~im·Wednesday evening; there. was no 

one in the office. I attempted to contact them Friday; there 

was no one in the office. So there has been no response to 

this. 

Mr. Zelnick also says, well, there is no prejudice, 

because I'm not qoing to introduce any documents. Well, 

maybe he's not prejudiced, but I may well be prejudiced 

because what about the documents that may be there that I 
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might have found to have been damaging to his case; what 

about those documents? I don't know where they are or 

whether they exist, but I haven't been afforded the 

opport~nity to examine them. 

So, therefore, I would say that it is certainly 

appropriate and that Mr. Zelnick has not complied with the 

Court's ruling, and that there is, indeed, prejudice to the 

County, and that the appropriate remedy is entry of a default 

judgment. 

THE COURT: Ms. Snyder, am I correct, as I review 

the file, it appears to me that we are in three counts --

MS. SNYDER: Yes, Your Honor. 

THE COURT: -- and one is that Lee failed to 

perform under its agreement to timely complete the terms of 

the first aqreement, the September 30th, '83 aqreement. The 

second is the bond count, an~ the third being the 

conservation agreement account, which, quite honestly, I 

could not read the conservation agreement that is attached, 

so I don't know what it says, but there is a $2.0, ooo damage 

claim on that. 

How is the issue of what happened with their 

subcontractors going to affect whether they did or did not 

complete the agreement? 
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MS. SNYDER: Well, Your Honor, it is hard to say 

without looking at the documents. However, in being able to 

look at those documents, I could have perhaps contacted the 

contractors. The work may have been done defectively in the 

first place; there may have been all sorts of difficulties 

with payment. 

I did get some information that there were some 

mechanic's liens problems on the property not related to the 

bonded improvements, but there may have been additional 

problems with the bonded improvements for all I know. 

It's just almost not possible for me to say, except 

that through examining those documents, knowing who those 

contractors are, I may have been able.to use them as 

witnesses. And, without that information, there was no way 

that I could do that. 

THE COURT: Am I _oversimpl~fying the case? It 

· seems to me that what you have pled is they were supposed to 

do A, B, and c within 30 months, and they didn't do A, B, and 

.c within 30 months; isn't that pretty much count one? 

MS. SNYDER: Basically, Your Honor, yes. 

THE COURT: I'm going to review what has been 

filed. 

(The Court reviewed the documents.) 
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THE COURT: Mr. Zelnick, in terms of approaching 

your affirmative defenses, I'm trying to recall from my quick 

review, is there an affirmative defense that has been raised 

as to the County's actions? 

MR. ZELNICK: Your Honor, basically, our defense in 

this case is going to revolve around the fact that we 

complied or offered to comply with the terms of the approved 

plans that were submitted a~d approved by the County, and 

that the work that has not been done was either not required 

by the plans, or any claim for deterioration would not be a 

valid claim, that it would be somewhat like a theory of 

estoppel, because the County delayed getting the final 

approval of this by unreasonably refusing to accept the 

offers that were made and the proffer of completion that 

would have been in accordance with the plan. Those would 

really·be the only type of affirmative defenses we vould .be 

submitting. The Court can look at the request for 

production, specifically, where she complains that we gave 

her useless documents. She asked for every 

THE COURT: Mr. Zelnick, you have already argued 

that. 

MR. ZELNICK: I'm sorry, Your Honor. I think the 

Court can see, simply based on that, that we have provided 
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what we could, and that most of it, as the Court can see from 

examination of the pleadings, has nothing to do with what 

this case is about. 

THE COURT: Well, as I see it at this point, I 

don't feel that you. are· in compliance with the order of the 

Court, but I don't feel that default is the appropriate 

remedy; that motion is denied. 

MS. SNYDER: Will the Court impose any other 

sanctions on the defendant? 

THE COURT: What. other sanctions are being 

requested? At this point I only had a single sanction 

request. 

MS. SNYDER: Well, I indicated such other and 

further relief. 

THE COURT: You see, the formal motion is not 

before the Court •. I have everything except for that, unless 

it was attached in what was handed.to me in chambers. I do 

not have the motion. I have the motion to compel and I have 

the documents that were submitted, but I don•.t have the 

motion. 

THE CLERK: Here's the motion, Your Honor. 

THE COURT: Thank you. That was not in the file. 

MS. SNYDER: I think it would be appropriate to 
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exclude Lee Landing from defending the case. 

THE COURT: Well, that constitutes the default. 

MS. SNYDER: Certainly for attorney's fees for 

bringing this motion, Your Honor. 

24 

THE COURT: I will take that issue under advisement 

until we conclude the case. I am not excluding it, because I 

do find that there is a failure to comply with the order of 

the Court, but I will reserve the issue of what sanction 

would be appropriate in terms of attorney's fees, etcetera. 

MR. ZELNICK: Will I be able to argue that later, 

Your Honor? 

THE COURT: Yes, sir. 

Having ruled on that matter, I believe the next 

matter up would be the Sentry Insurance motion for summary 

judgment. 

MR. NEALON: Yes, Your Honor, may I proceed? 

THE COURT: Yes, sir. 

MR. NEALON: Your Honor, for the record, my name is 

Joseph Nealon, and with me is Amy Owen, and we'll be 

representing Sentry in this matter. 

Your Honor, as you can see, the motion is a very 

simple motion. It indicates that the County did not file 

suit within six months as required under the bond. 
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Under the bond, the County has a number of options. 

2 It can complete the project and then sue for the actual cost 

3 of completion, or it can choose to bring suit for the 

4 reasonable cost of completion; it may not complete the 

5 improvements itself at that point in time. 

6 If it chooses that latter option under the bond, it 

7 has to file suit within·six months of the contractor's 

8 default. As we have pointed out in our motion, Your Honor, 

9 we were provided notice of the contractor's alleged default 

10 no later than March 6, 1987, by a letter of that date sent 

11 · registered mail from Ms. Snyder. And a suit was not filed 

12 until Christmas Eve, December the 24th, 1987. So the Court 

13 can see the suit was not filed within six months. 

14 The County has elected to proceed under ~c. It was 

15 required to file suit within six months; it did not do so. 

16 Accordingly, the· case against Sentry should be dismissed. 

17 Your Honor, there's a real simple reason why that 

18 provision is in the bond -- it's the county's own bond form. 

19 If the County is going to proceed and file suit and ask for 

20 the reasonable cost of completion, obviously the surety 

21 wants the suit brouqht within a reasonable period of time; 

22 otherwise, the County could delay it forever. 

23 The County has the option: They can complete the 
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improvements, and then file suit; and there is no time 

limitation. But they haven't done that in this case. They 

haven't completed one improvement they're asking for. They 

have chosen to file under SC; they're bound by SC; they 

didn't file suit within six months. The case should be 

dis•issed against Sentry. Thank you, Your Honor. 

THE COURT: Response, please. 

MS. SNYDER: Your Honor, I think it is important to 

look not so much at what Sentry states in its motion, but at 

the bond language itself. I would point Your Honor to -­

they've got it as Exhibit A, initially page 4, paragraph No. 

5 -- I'm trying to point the Court to the right line -- the 

eighth line of that paragraph. This says: "In the event of 

default, the County may elect any of these following 

procedures." ~d then it goes on and we have A: we may 

terminate the principal or the co-principal or the. surety to 

perform work on the project; we can take over or re-let the 

work. 

And the paragraph that Mr. Nealon is talking. about 

is paragraph c, which is on page s. And I would really ask 

the Court to read that language very carefully, because what 

Mr. Nealon attempts to say that it means is not what the 

contract language says. The six-month period is certainly 
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not a time limitation or a statute of limitation -- a 

contractual statute of limitation in this contract. ·It 

27 

says, in paragraph c: "Within six months of default, as 

defined in paragraph 4A, the County may bring suit, action or 

proceeding to enforce the provisions of this bond" -- and 

note this, Your Honor "except that the County shall not be 

required to file suit." And, then, going down, there is the 

next area where it says, and it specifically says in language 

-- contemplates that the county is not required to file suit 

within the six-month period, because it says: " -- provided 

however that should the County delay in filing suit beyond 

six months after the default." 

So, clearly, it's not a contractual statute of 

limitations. Clearly, the contract contemplates that the 

County may well delay beyond six months before filinq suit, 

and, therefore, I thiDk that the motion is not well based. 

Additionally, I did want to point out to the Court 

that Sentry did not respond within the time period which was 

specified in the agreement. They didn't respond within 45 

days. 

They did finally make a response, which I can show 

to the court, on July 15th, at which point, basically, they 

said: "As the contractor is willing.to negotiate, and is 
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doing so, we feel that we should not be involved at this 

time ... So, what they were saying is, well,.~ings seem to 

be going along all right, so we're not going to take any 

particular action at this time: we're not saying yea or nay; 

that we should continue to deal with the contractor. And 

they regarded, apparently, the contractor's negotiations as 

good as Sentry's performance. And I would submit that 

letter to the Court. 

THE COURT: Mr. Nealon? 

MR. NEALON: Your Honor, I'll be brief, since we 

are running late this morning. Your Honor, I would suggest 

the Court also read the letter, which is Exhibit B, attached 

to the motion. It's the letter from Ms. Snyder, which · 

indicates that if we didn't respond with 45 days, the County 

-would proceed with its legal options. 

She has not denied that the County is proceeding 

under sc. She reads only portions of the language to the 

Court. I don't see how she contends it's not a time 

limitation, because the full sentence reads: "Within six 

months of default, as defined in paragraph 4A, brings suit, 

action, or proceeding to enforce the provisions of this bond, 

except that the County shall not be required to file suit, 

and the six-month limitation shail not be tolled during the 
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period in which the surety has elected to perform, and is 

performing the obligations of the principal under paragraph 

4B." 

We didn't elect to perform at all. And itJs clear 

5 in the language, and this is the ·cou~ty•s bond form, that 

6 that is a time limitation; that only if we elect to perform 

7 is the period not tolled. We didn't perform. It's a simple 

8 question of mathematics. 

9 She gave us notice on March 6, 1987. She has not 

10 denied she is proceeding under this section, and she didn't 

11 file suit within six months of this section. We believe the 

12 

13 

14 

15 

language is clear. If there is any ambiguity, it would have 

to be construed against the County, since it is their form. 

She should have filed suit within that six months. They 

didn't do so. We believe we should he dismissed from the 

16 case, Your Honor. Thank you. 

17 THE COURT: Let me review it. 

18 (The Court reviewed the docUments.) 

19 THE COURT: Mr. Nealon, would you concur that the 

20 letter of July 13, 1987, submitted by the County in response 

21 to your motion is not an election not to assume the 

22 obligation of the principal? 

23 MR. NEALON: I haven't seen the letter, Your Honor. 
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She didn't show it to me. 

THE COURT: I'm sorry; would you approach and take 

a look at it? 

MR. NEALON: Thank you. 

(Mr. Nealon reviewed the document.) 

THE COURT: That being the response to the surety. 

MR. NEALON: Yes, Your Honor, we were electing not 

to proceed. We were not going. to take.up the obligations. 

THE COURT: So that is your interpretation of the 

letter? 

MR. NEALON: Yes, Your Honor, the fact, and I · 

don't think the County will dispute it, is Sentry didn't go 

out there to assume any of the work which the County said 

had not been completed. 

This case is -- everyone says it's complicated, but 

it comes down to the County wants a six-foot brick wall 

built that's not shown on th~ plans and specification$; the 

County wants over 400 trees planted, although the plans 

and it's specified by number -- show 142 trees. Well, we 

weren't going to do those things. We believe Lee Landing was 

well within its rights. So we were 

THE COURT: Well, I'm not into the aspects of who 

struck John in that. I'm trying to make a determination, at 
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this point, as to what your letter or Sentry's letter of July 

2 13 stand is. Let me read it again. 

3 (The Court reviewed the document.) 

4 MR. NEALO~: You Honor, if I may just make -- when 

5 you're through reading -- two other points, and I'll sit 

6 ·down. 

7 THE COURT: I'm not quite ready for you. 

8 MR. NEALON: Okay. 

9 THE COURT: Now, ·Mr. Nealon, you said you had two 

10 other points to make? 

11 MR. NEALON: Just briefly, Your Honor, as Ms. 

12 Snyder indicated, that no response was provided by Sentry 

13 within 45 days, and paragraph 5 of the introduction 

14 specifically states that if no response is provided, then the 

15 County can proceed with one of these options, and Ms. Snyder 

16 · has indicated ··the County did pr~ceed with sc. 

17 Secondly, Your Honor, we've cited a case in our 

18 brief motion. The law in Virginia is clear: we don't have 

19 to show any prejudice; if there is a time limitation as a 

20 condition precedent, then it must be strictly enforced by the 

21 Court. And that's what we have in this instance, Your Honor. 

22 It's not our fault the County didn't file within 

23 six months; they certainly had the opportunity to do so. We 

84 



32 
1 believe the case law in Virginia is clear. Any ambiguity 

2 that the Court finds in the terms of the bond should be 

3 construed against the County, and, therefore, we ask for the 

4 entry of summary judqment. Thank you. 

5 THE COURT: Ms. Snyder, some new matters were 

6 raised in that argument. Did you wish to respond? 

7 MS. SNYDER: It seems to me I would have a hard 

8 time representing this to the Court without checking through 

9 my files, but it is my recollection that there were at least 

10 some oral responses from Sentry, if not a written response. 

11 .And I couldn't say at what time period, that is, without 

I ····· 12 { having a -- going through my file. If the Court would give 

13 me a brief opportunity to look? 

14 THE COURT: I will put it in these terms: I have 

15 read all of paragraph 5 now twice. I find an ambiguity 

16 between sc, the first paragraph, and sc, the paragraph, or at 

17 least the portion after the numbered indentations starting 

18 with "provided however." But I find there is a six-month 

19 limitation with specific basis by which it can be tolled. 

20 So I am going to take a recess, and let you look 

21 through your files, and see if there is anything by which the 

22 actions of Sentry have delayed the filing of suit. Because 

23 the ambiguity, this being the County's bond form, would have 
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to be interpreted against it, and a limitation phrase -- the 

six-month limitation is not ambiguous. It is clear what 

that is supposed to be. And the reference to tolling makes 

it clear that it•s supposed to be deemed as a statute of 

limitations contractually. So let me give you a few minutes 

to look through your files, and see whether there is 

something further to respond. 

The Court will be in recess. 

(Brief recess) 

THE COURT: Ms. Snyder? 

MS. SNYDER: Your Honor, I need some additional 

time to refer to my file, and to consult with my office. 

THE COURT: How much time are you going to need? 

MS. SNYDER: If you can give me 30 minutes, Your 

Honor. 

· THE -COURT: Which brings us to 1:00 o'clock, which 

will be the lunch break. As this appears to be a rather 

dispo~itive motion, why don't I take a recess.now, and return 

at 2:00 o'clock, and, at that time, I'll hear any response 

the County has. I've tried to outline where I see the 

problem in the case based upon the motion, and, if at that 

time, the County has nothing to change the circumstance, the 

motion will be granted. 
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1 Court will be in recess until 2:00 o'clock. 

2 (Whereupon, at 12:35 o'clock p.m., the hearing was 

3 recessed for lunch, to reconvene at 2:00 o'clock p.m.) 

PZHHEY & ASSOCIATES 
court Reporting Service 

11417 Meath Drive 
Fairfax, Virginia 22030 

(703) 278-8923 
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AFTERNOON SESSION 

(Whereupon., at 2:00 o'clock p.m., the hearing was 

reconvened. ) 

THE COURT: Ms. Snyder, where do we stand at this 

time? 

MS. SNYDER: Your Honor, I'd like to ar~e.the 

motion further. 

THE COURT: All right. 

MS. SNYDER: Your Honor, I do have some documents 

which indicate the negotiations that were going on between 

the parties, of which Sentry was advised. There are three 

letters dated June 29, 1987, August 25, 1987, and September 
. . 

24, 1987. Sentry was well aware of the negotiations that 

were going on, on behalf of the principal. 

Additionally, in referring, Your Honor, to the 

terms of.the bond .itself, I think it's important to point out 

several aspects of the language in the agreement. From what 

I understand of the Court's interpretation of paragraph sc 

regarding the bond, the Court apparently has determined that 

there is an ambiguity and it's thinking that it should elect 

to enforce it against the Board of Supervisors. However, 

what I would like to point out is, very specifically, the 

second part of paragraph 5 specifically relates to the 
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situation in which the County does not file suit within six 

months. And it specifically contemplates that by saying that 

costs recoverable hy the County hereunder shall nonetheless 

be determined as of a date not later than 24 months from the 

date of default. 

So what this whole section actually does is that 

the very most what it does is it changes or may change the 

damages which may he recoverable against the surety. It's 

apparent from its face that it does not contemplate that the 

action would he altoge~er inappropriate or tolled in any 

way. 

And, in addition, if the Court were to not look at 

that language, which is what the Court seems to he doing, or 

trying to say, that that language is of no effect, the Court 

can't strike that language, and -- I mean, that language is 

in the contract, it is part of the contract, and to construe 

it to have absolutely no meaning would_ be improper. 

Additionally, I would like to point the Court to 

page 2 of the bond agreement. It's at the bottom of that 

page, under paragraph B, which specifically says that "the 

failure or refusal of the obligee to take any action, 

proceeding, or step to enforce any remedy or exercise any 

right under the agreement, or the taking of any action or 
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1 proceedinq or step by the obliqee actinq in qood faith, upon 

2 the belief that the same is permitted by the provisions of 

3 the agreement, shall not in any way release the principal, 

4 surety, or either of them." 

5 And so what I would set forth is that that 

6 paraqraph is not a contractual statute of limitations. At 

7 the most, what paragraph sc does is set a limitation on 

8 damages that can be recoverable against the surety, but the 

9 Court must construe the entire document as it exists, and not 

10 throw out certain portions that -- it must construe the 

11 entire document. And I think that the bond is clear that the 

12 only thing that is affected in the case is damaqes, and not 

13 the cause of action itself. 

14 THE COURT: Did you wish those letters to be 

15 considered by the Court? 

16 MS. SNYDER: Yes, Your Honor. 

17 THE COURT: For the purpose of the motion, they 

18 will be considered. I'll note y~ur exception if you wish to 

19 object? 

20 

21 

MR. NEALON: Yes, Your Honor. 

THE COURT: If I may see those letters, please. 

22 really don't need responsive argument. As I review the 

23 language that is referred to -- and I have read the entire 
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1 bond before I came in this morning, and the points that you 

2 have raised are worthy of consideration. 

3 As I look at sc, it appears to me that there are 

4 two clauses. The second claus~ is ambiguous unto itself. 

5 The question is: how is it to be applied and when?· 

6 I don't-think it's ambiguous as to the first 

7 clause. The first clause is fairly clear to me: it sets 

8 forth the limitation, which limitation eXpired. 

9 The second clause might determine tne issue of 

10 damages under conditions whereby the County was not required 

11 to file suit, but I don't think it's intended to create a 

12 different limitation or extend the limitation. _I grant the 

13 motion for summary judgment. 

14 

15 

16 

17 

MR. NEALON: Thank you, Your Honor. 

MS. SNYDER: The Court will note my exception. 

THE COURT: Yes, ma'am. 

MR. ZELNICK: Your Honor, if you'd give us a few 

18 moments, I think we might be able to shorten the Court's 

19 docket considerably with respect to this matter. 

20 THE COURT: All right. I'll take a recess if you 

21 feel it would be of benefit at this stage. 

22 MR. ZELNICK: we just need about five minutes, Your 

23 Honor. 
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1 (Brief recess) 

2 MR. ZELNICK: Your Honor, I think we can shorten 

3 the Court's docket considerably here. Without conceding any 

4 of the factual allegations, the defendant, Lee Landing 

5 Development .Corporation, with respect to count 1 of the 

6 motion for judgment is· prepared to consent to judgment in the 

7 amount. of $98,665.16, which is, fro~ my discussions with Ms. 

8 Snyder, my understanding as to the amount that the County 

9 desires with respect to count 1, and as conditioned upon 

10 count 2 and 3 being dismissed, which I understand is part of 

11 the agreement. 

... 
12 

''· l MS. SNYDER: That correctly states the agreement, 

13 Your Honor. 

14 THE COURT: Then the appropriate thing, I think, 

15 would be to prepare an order that provides both in a single 

16 . order, which would resolve all issues for you, as well. 

17 MR. ZELNICK: Correct, sir. 

18 THE COURT: You will prepare the order, Ms. Snyder? 

19 MS. SNYDER: I will do that, Your Honor. 

20 THE COURT: I would say that would conclude the 

21 proceedings for today under those circumstances. 

22 MS. SNYDER: Yes, Your Honor; thank you. 

23 MR. ZELNICK: Thank you, Your Honor. 
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1 THE-COURT: The Court is adjourned. 

2 (Whereupon, at 2:30 o'clock p.m., the hearing in 

3 the above-captioned matter was concluded.) 

CEBTXFICATE OF COURT BEPORTER 

I, VICKY A. PECORD, a Verbatim Reporter, do hereby 

certify that I took the notes of the foregoinq bearinq by 

Stenomask ·and reduced the same to typevritinq; that the 

foreqoinq is a true record of said hearinq to the best of my 

knowledqe and ability; that I am neither related to nor 

employed by any attorney or counsel employed by the parties 

thereto; nor financially or otherwise interested in the 

action. 

VICKY A. PBCORD 
court Reporter 

PIHHEY & ASSOCIATES 
Court Reporting Service 

11417 Meath Drive 
Fairfax, Virginia 22030 

(703) 278-8923 
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VIRGINIA 

. BOARD OF SUPERV RS OF 
FAIRFAX COUNTY. VIRGINIA, . 

Yl. 

COURT OF FAIRFAX COUNTY 

) 
.) 

) 
) 
) 
) 
) 
) 
) 
) 
) 

At Law No. 82559 

~----------------------------) 
FINAL ORDER 

THIS CAUSE came on to be heard for trial on the 30th day of November 

1988, and 

IT APPEARING TO TH~ COURT that Sentry Insurance A Mutual Company 

("Sentrv") moved for the entry of aumrnary judgment against the Board of 

Super\'lso•·• of Fairfax County, VIrginia ("Board") for the reasons Ml forth 

In lt5 motion and during an oral argument, now, therefore, It 11 

ADJUDGED AND ORDERED that Sentry'• motion for aunnary Judgment 

against the Board Ia hereby granted forth, reason• 1tated by the court from . . 
the bench and that the Board·a Motion for Judgn•nt agafrast Satntry I& hereb-r· . . 

dismissed. 

IT FURTHER APPEARING that LH Landing Development Corp. consents 

to Judgment being entered agaln1t It In favor of the Board In the amount of 

$98,665.16, with respect to Count I of the Motion for Judgment, and ogrHs 

to the Board's use of the entire Conservation Escrow and accrued lnt•rest 

described In Count Ill of the' Board' 1 Motion for Judgment to partially satisfy 

said Consent Judgment, and 
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IT FURTHER APPEARING that the Board agrees to dismiss Count II and 

Ill of Its Motion for Judgment agalns~ Defendant LH Landing Development 

Corp., now therefore, It Is further 

ADJUDGED AND ORDERED that Judgment by Consent '' hereby entered 

•galnst Defendant LH Landing Development Corporation In the amount of 

$98,665.16 regarding Count I of the Board's Motion for Jud~ment, w.hlch Is to 

be partially satisfied by the Board's retention of the Conservation Escrow and 

.ccru•d Interest described In Count Ill of the Board's Motion for Judgment 

•nd Counts II •nd Ill of the Board's Motion for Judgment against .Defendant . 
LH Landing Development Corporation •re hereby dismissed with prejudice. 

AND THIS ORDER IS FINAL. 

ENTERED this ~7ia clay of !?(4YA. , 1989. 
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SEEN AND OBJECTED· TO 
AS TO THE COURT'S RULING ON SENTRY'S 
MOTION FOR SUMMARY JUDGMENT: 

DAVID T. IXDCk STir!' 
COUNTY~ TTORN 

f . ' ,...,_,.,.--, 

WE ASK FOR THIS: 
MILES & STOCKBRIDGE 

By~ s Owc-
F:JOih Nealon 
Amy s. Owen . 
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Washington, D.C. 20006 
(202) 333-2350 
Counsel for Defendant, 

Sentry Insurance 
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ASSIGNMENTS OF ERROR 

1. The trial· court erred in granting summary 

judgment to a surety for hire on a developer • s subdivision 

performance bond. 

2. The trial court erred in 90nstruing a time 

period specified in a developer • s subdivision performance 

bond to be a contractual limitation on the time for filing 

suit rather than a deadline re'!ated to the measure of 

damages. 

3. The trial court erred in releasing. a surety 

for hire on a . developer • s subdivision performance bond on 

the ground the obligee failed to file suit by a time 

s~ecified in the bond, where the bond provided th~t the only 

consequence of failure to file suit by the time specified 

was an alteration in the method for measuring damages which 

favored the surety. 
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