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Chesapeake, Virginia
MOTION FOR JUDGMENT

The plaintiff, Mary L. Whitley, Administratrix of the
Estate of Joseph H. Jenkins, Deceased, by counsel,

files this

action against the defendants pursuant to Section 8. 01-195 and
Section 8.01-50 of the Code of Virginia (1950 as amended) in the
amount and on the grounds hereinafter set forth.
1.

Plaintiff Mary L. Whitley is the duly qualified

Administratrix of the Estate of Joseph H. Jenkins, deceased, and
qualified in the Circuit Court for the City of Newport News on the
Jrd day of May, 1991.
2.

Mary L. Whitley as Administratrix brings this action

in her name in her official capacity as personal representative of
Joseph H. Jenkins, deceased, and thus prosecutes and maintains this
action in her name on behalf of the statutory death beneficiaries
enumerated below.
3

3.

The

following

delineates

the

statutory

death

beneficiaries Joseph H. Jenkins who are entitled to damages as a
result of defendant's wrongful ·conduct in causing the death of
Joseph H. Jenkins:

George

c. Jenkins, brother, of Gloucester,

Virginia; James F. Jenkins, brother, of Newport News, Virginia;
David Jenkins,

brother,

of West Palm Beach,

Florida;

Barbara

Rowsey, sister, of Newport News, Virginia; Violet Rowsey, sister,
of Newport News, Virginia; Robert Jenkins,

brother, of Newport

News, Virginia; Sandra Phillips, sister, of Hampton, Virginia; and
Violet Blankenship, mother, of Newport News, Virginia.
4.

Joseph Henry Jenkins, hereinafter referred to as

"Joseph" was 32 years of age at the time of his death on April 1,
1991, and was the natural son of Violet Blankenship and was the

brother of the five other plaintiffs whose names are stated above.
PARTIES DEFENDANT
5.

The St. Brides Correctional Center is an institution

and part of the Virginia Department of Corrections operated and
maintained

by

the

State

of

Virginia

located

in

Chesapeake,

Virginia.- The defendant Commonwealth of Virginia is the employer
and principal of the individual defendants herein, who were at all
relevant times acting in the scope of their employment on behalf of
the Commonwealth of Virginia.

Notice of claim ws served by mail

upon the Attorney General pursuant to Sec. 8.01-195 on March 28, a
copy of which is attached.
6.

The defendant Joseph F. Lewis for the greater part

of the time here in issue was warden of the st. Brides Correctional
4

4

Center and was the chief policy making and supervisory official of
the same with the duties and responsibilities imposed by law for
the formulation, provision, creation, oversight, supervision and
maintenance of policies, practices, rules, regulations, customs and
usages for the operation and maintenance of the center including
the maintenance, provision, delivery, access to and availability of
medical care and treatment for all inmates within the custody and
control of the Department of Corrections kept at the center
including Joseph H. Jenkins and as such actted under the color of
Virginia State law.

The defendant Joseph F. Lewis is sued in his

individual capacity.
7.

The defendant Eddie L. Pearson for a great part of

the time here in issue was warden of the st. Brides Correctional
Center and was the chief policy making and supervisory official of
the same with the duties and responsibilities imposed by law for
the formulation, provision, creation, oversight, supervision and
maintenance of policies, practices, rules, regulations, customs and
usages for the operation and maintenance of the center including
the maintenance, provision, delivery, access to and availability of
medical care and treatment for all inmates within the custody and
control of the Department of Corrections kept at the center
including Joseph H. Jenkins and as such actted under the color of
Virginia State law.

The defendant Eddie L. Pearson is sued in his

individual capacity.
8.

The defendant Gary L. Bass at the times here in

issue was the assistant warden of the St. Brides Correctional
5
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Center and also the acting warden of the same and as such was a
policy

making

and

supervisory

official

with

the

duties

and

responsibilities imposed by law for the formulation, provision,
creation, oversight and maintenance of policies, practices, rules,
regulation, customs and usages for the operation and maintenance of
the

st.

Brides Correctional Center including the maintenance

provision, delivery, access to and availability of medical care and
treatment for all inmates within the care and custody and control
of the St. Brides Correctional center including Joseph H. Jenkins.
The defendant Gary L. Bass is sued in his individual capacity.
9.

The defendant Lorenzo Parker at the times here in

issue was the assistant warden of the St. Brides Correctional
Center and as such was a policy making and supervisory official
with the duties and responsibilities
formulation,

provision,

creation,

imposed by law for

the

oversight and maintenance of

policies, practices, rules, regulation, customs and usages for the
operation and maintenance of the St. Brides Correctional Center
including the maintenance provision,

delivery,

access

to and

availability of medical care and treatment for all inmates within
the care and custody and control of the St. Brides Correctional
Center including Joseph H. Jenkins.

The defendant Lorenzo Parker

is sued in his individual capacity.
10.

Major

R.

c.

Brown

is

an

administrative

and

supervisory officer of the Department of Corrections employed at
St. Brides Correctional Center in Chesapeake, Virginia, and at the
times

here

in

issue,

had

responsibility

of

supervising
'

6

6

the

rendering of service and care,

to include medicical care,

to

inmates such as Joseph H. Jenkins.
11.

The defendant Jorge !berra, M.D., is a licensed and

practicing physician in the employment of the Virginia Department
of Corrections and thus an employee of the same at the st. Brides
Correctional Center with the job of providing medical care and
treatment to the inmates of the same such as Joseph H. Jenkins and
supervising the medical treatment given and received by the inmates
including Joseph H. Jenkins.

The said defendant was at the times

here in issue as well as a health care provider also a policy
making

and

supervisory

official

with

the

duties

and

responsibilities imposed by law the supervision of the maintenance,
provision, delivery, access to and availability of medical care,
drugs and treatment for the inmates within the custody and control
of the said center including Joseph H. Jenkins and is sued here in·
his individual capacity.
12.
head

nurse

Katherine
of

the

st.

v.

McWaters is the Medical Director and

Brides

Correctional

Center

with

the

responsibility of providing medical care and treatment to the
inmates of the center such as Joseph H. Jenkins at the times here
in issue and supervised the providing of medical treatment to
Joseph H. Jenkins and the other inmates of the center, including
the maintenance, provision, delivery, access to and availability of
medical care, drugs, and treatment for all inmates within the
custody and control of the said center including Joseph H. Jenkins
and is sued here in her individual capacity.
7
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13.

The defendants E. Cochran, F. Clark, M. Cassidy, K.

stone, M. Simmons and c. couther were employed at the time in issue
as nurses for the Virginia Department of Corrections at the St.
Brides correctional center and failed to provide or to see that
Joseph Jenkins received regularly and properly his prescribed
seizure medication.
The aforesaid nurse defendants and Jorge Iberra and
Katherine McWaters was served with Notice of Medical Malpractice
claims by certified mail prior to institution·of this action.
STATEMENT OF CLAIM - COUNT I

14.

As a result of a car accident and head injury in

1980 Joseph H. Jenkins had an epileptic Seizure condition and was

mentally imnpaired.

His condition required constant medication to

prevent him from having seizures.
15.

In March of 1988 Joseph H. Jenkins was delivered to

the care, custody and control of the warden of the St. Brides
correctional Center and the defendants herein as a prisoner serving
a sentence imposed by the Circuit Court for the City of Newport
News.
16.

From the aforesaid date until April 1, 1991, said

Joseph H. Jenkins remained in the care, custody and control of the
st. Brides Correctional Center and the defendants herein as a
prisoner until his death on the latter date and was thereby
entitled

proper

medical

care

to

be

free

from

deliberate

indifference to serious medical needs.
17.

Throughout the course of his incarceration up until
8

8

April 1, 1991, Joseph H. Jenkins had a post traumatic seizure
condition which was controlled by the use of medications and also
suffered from loss of memory and diminished mental abilities
rendering

him

medication.

incapable

of

properly

self-administering

this

The defendants were aware of the seizure condition of

the said Joseph H. Jenkins and aware of the need for its control by
medication and were aware that failure of the plaintiff to receive
sufficient medication could result in his having a seizure and
serious injury or his death.
Joseph

H.

Jenkins

dinished

The said defendants also·knew of
mental

capacity

which

made

him

incompetent to oversee the administering of his medication.
18.

For a long period of time prior to April 1, 1991,

the defendants had actual and constructive knowledge and notice of
the need of Joseph H. Jenkins to receive said medication at a
thereputic level.
19.

For

a

substantially

long

period

of

time

of

approximately three years the said defendants grossly neglected and
ignored the need of the said Joseph H. Jenkins for receipt of said
medication and knowingly and through gross negligence allowed the
level of the same to fall below required therapeutic minimums for
his condition by failure to prescribe it in required amounts and to
provide said medication, oversee its receipt by the said Joseph H.
Jenkins.

On a prior occasion in 1988 said Joseph H. Jenkins was

hospitalized in the Chesapeake General Hospital

for

seizures

resulting from the failure of the defendants to administer to him
the required medication in the therapeutic amounts needed.
9

9

The

defendants were thus made aware of his serious need for this
medication and the likelihood of injury to him should it not be
regularly

and

properly

provided

or

administered

to

him.

Notwithstanding this seizure episode the defendants continued to
neglect the need of Joseph H. Jenkins to have a thereaputic level
of the required drugs in his system.
20.

As a result of the said acts and omissions of

defendants said Joseph H. Jenkins suffered a seizure on April 1,
1991, resulting in his death.

The plaintiffs believe and therefore

allege that the death of the said Joseph H.
proximate
defendants

result

of

the

described

actions

above

which

and

Jenkins was the

omissions

actions

of

the

constituted

said
gross

negligence under the circumstances and a deliberate indifference to
the serious medical needs of the said Joseph H. Jenkins.
21.

Under Section

8. 01-53

of the Code of Virginia, 1950,

(as amended), Mary L. Whitley, individually and in her official
capacity as Administratrix of the Estate of Joseph H. Jenkins,
Deceased, and George

c.

Barbara Jenkins Rowsey,

Jenkins, James F. Jenkins, David Jenkins,
Violet Rowsey,

Robert Jenkins,

Sandra

Jenkins Phillips, and Violet Blankenship are entitled to receive
any damages awarded in this suit as compensation for their losses
set forth below.

Therefore, the plaintiff on behalf of the Estate

of Joseph H. Jenkins and his statutory beneficiaries pray for
compensatory damages against the defendants, as follows:
Funeral expenses
For sorrow, mental anguish
Punitive Damages
10

1.0

2,696.00
$1,000,000.00
$ 250,000.00

WHEREFORE, judgment against the defendants, jointly and
severally, in the sum of ONE MILLION TWO HUNDRED FIFTY THOUSAND
DOLLARS ($1,250,000.00) is demanded with an award of costs.

Trial

by jury is demanded.
MARY L. WHITLEY, INDIVIDUALLY
AND AS ADMINISTRATRIX OF THE
ESTATE OF JOSEPH H. JENKINS,
DECEASED, AND
GEORGE C. JENKINS,
JAMES F. JENKINS,
DAVID JENKINS,
BARBARA JENKINS ROWSEY,
VIOLET ROWSEY,
ROBERT JENKINS,
SANDRA JE
S PHILLIPS and
VIOLET
SHI~

Bar No. 6779

Philip L. Avis, p.q.
240 - 24th Street
Newport News, Virginia
(804) 244-0547

23607

Oldric J. LaBell, Jr., p.q.
240 - 24th Street
Newport News, Virginia 23607
(804) 247-9008
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1.1

To:

Mary sue Terry, Attorney General
Commonwealth of Virginia
101 North Eighth Street
Richmond, VA 23219
NOTICE OF CLAIM
Pursuant to section

~.01-195.6

as amended, MARY WHITLEY,

of the Code of Virginia, 1950,

residing at 1012 Birdella Drive,

Newport News, Virginia 23605, Administratrix of the Estate of
JOSEPH H.

JENKINS,

and,

GEORGE C.

JENKINS of Gloucester,

Virginia, JAMES F. JENKINS of Newport News, Virginia, DAVID
JENKINS of West Palm Beach, Florida,

BARBA~

ROWSEY of Newport

'

News, Virginia, VIOLET ROWSEY of Newport News, Virginia, ROBERT
JENKINS of Newport News, Virginia, SANDRA PHILLIPS of Hampton,
Virginia,

all

siblings

of

JOSEPH

H.

BLANKENSHIP of Newport News, Virginia,
JENKINS,

hereby

gives

Notice

of

JENKINS,

and

VIOLET

mother of JOSEPH H.

their

Claim

against

the

Commonwealth of Virginia for the wrongful death of JOSEPH H.
JENKINS caused by reason of the negligence of the Commonwealth of
Virginia, its agents, officers, or employees.
·on the 1st of April, 1991, JOSEPH H. JENKINS was a prison
inmate at St. Bride's Correctional Center, a Virginia State
penitentiary located at Chesapeake, Virginia.
had been an inmate at St.

JOSEPH H. JENKINS

Bride's Correctional Center for

approximately three years pursuant to his sentence imposed in the
Circuit Court of the City of Newport News on November 20, 1987.
JOSEPH H. JENKINS, at the time of his institutionalization,
suffered from short term memory loss and post-traumatic seizures
'

AVtS lAVlS
Attomer- a Law
2410 • 2Ctt. 1trHt
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which said seizures were being controlled by Mr.

JOSEPH H.

JENKINS having to take Diphenylhydantoin and Phenobarbital three
times daily.

Mr.

JOSEPH H. JENKINS' post-traumatic seizures

being the result of an automobile accident in 1980.
The Commonwealth of yirginia was made aware of Mr. JOSEPH H.
JENKINS' condition upon his arrest in 1987 through Mr. JENKINS
advising

them

himself,

Mr.

JENKINS'

family

advising

the

Commonwealth of Virginia authorities orally, and, through a
letter written by Ms. MARY WHITLEY to the Circuit Court Judge
advising him of Mr. JOSEPH H. JENKINS' health problems.

.
JENKINS

Mr •

pre-sentence report al'so provided information to the

Commonwealth

of

Virginia

regarding

Mr.

JENKINS's

physical

condition, and necessary treatment.
While at St. Bride's Correctional Center, Mr. JENKINS's was
provided with his medication three times daily by a prison nurse.
This procedure was followed on a daily basis until, through the
negligence of the Commonwealth's employed personnel at st.
Bride's Correctional Center, March 29th and 30th of 1991, Mr.
JENKINS's failed to receive his anticonvulsant medication.

As

the result of not having received his medication, on April 1,
1991, at approximately 3:00 a.m., JOSEPH H. JENKINS suffered a
seizure and died.
An autopsy was performed

by

Leah Bush, M.D., who found that

Mr. JOSEPH H. JENKINS's blood revealed markedly sub-therapeutic
levels of both anticonvulsant medications, Phenobarbital and
Diphenylhydantoin.
AVIIIAYIS
A~ at

The

cause

Lew
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of

death

waq

ruled

as

cardiopulmonary arrest due to an acute seizure episode due to a
chronic post-traumatic seizure disorder.
JOSEPH H.

JENKINS's

died as

the direct

result

of

the

negligence of the Commonwealth of Virginia's employed staff at
St. Bride's correctiona~ Center in their failure to provide Mr.
JENKINS with anticonvulsant medication.

As a result of their

actions, your Claimants, suffered the loss of JOSEPH H. JENKINS,
medical and hospital bills and funeral expenses.

And has also

experienced severe pain and mental anguish as the result of this
action.
The Claimants hereby makes·a claim against the Commonwealth
of Virginia in the amount of ONE MILLION DOLLARS to compensate
for the wrongful death of JOSEPH H. JENKINS.

MARY WHITLEY
By: /s/ Charles E. Mann
Of Counsel
Charles E. Mann
AVIS & AVIS
240 - 24th Street
Newport News, VA 23607
(804) 244-0547

AV181AYI8
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VIRGINIA:

•

IN THE CIRCUIT COURT FOR THE CITY OF

MARY L. WHITLEY, Individually and
in her official Capacity as the
Administratrix of JOSEPH H. JENKINS,
deceased, et al.,
Plaintiffs,

v.

LAW NO. 30432

COMMONWEALTH OF VIRGINIA DEPARTMENT
OF CORRECTIONS, et al.,
Defendants.
SPECIAL PLEA OF
RES JUDICATA AND ESTOPPEL
NOW COME the defendants Dr. Jorge Ibarra, Katherine McWaters,
Esther Cochran, Catherine Couther, Frances Clark, and Mary Simmons,
by counsel, and assert that this Court should not take any further
cognizance of the plaintiffs' Motion for Judgment filed against
them and that the plaintiffs are not entitled to maintain this
action against

them.

In support of

their Special

Plea,

the

defendants state as follows:
1.

Plaintiffs allege in their Motion for Judgment that they

are entitled to recover damages by reason of

the defendants'

alleged gross negligence and deliberate indifference to the serious
medical needs of the decedent, Joseph Jenkins.
2.

The plaintiffs previously filed a federal 42 U.S.C.

1983, 1985, and 1986 and 28 U.S.C.

§§

§§

2201 and 2202 suit arising

out of the same set of facts and circumstances as this state claim.
Both sets of claims involve identical parties, identical causes of
action and issues, and the same evidence.
78799.1/AML/pdh
4/14/94
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3.

In response to the federal suit, these defendants filed

a Motion ,for Summary Judgment on December 21, 1993.

On January 20,

1994, the District Court for the Eastern District of Virginia,
after reviewing the facts and evidence in a light most favorable to
the plaintiff, sustained the Motion for Summary Judgment.

The

Court held that neither Dr. Ibarra nor the defendant nurses acted
with deliberate indifference to Jenkins' medical condition.

The

Court further found that Dr. Ibarra and the nurses did not ignore
Jenkins' medical condition and did not administer care which was
"grossly incompetent."

Accordingly,

the same issues have been

previously adjudicated between the parties to this suit.

See copy

of Honorable Raymond A. Jackson's Order in Mary L. Whitley, in her
official capacity as the Admin'x of Joseph H. Jenkins, Deceased, v.
Joseph F. Lewis, et al., 2:93cv268, rendered on January 20, 1994,
attached hereto as Exhibit A.
4.
death

Based on the foregoing reasons, the state law wrongful
claim

is

barred

by

the

doctrine

of

res

judicata

and

collateral estoppel.
5.

Even assuming that all of the facts alleged are true,

there is no legal basis for liability of any of these defendants.
WHEREFORE, these defendants move that the Motion for Judgment
filed against them be dismissed with prejudice and that they be
awarded their costs and attorneys' fees incurred herein.
6.

The plaintiffs named M. Simmons, L.P.N., as a defendant

to this suit.

M. Simmons also was initially joined as a defendant

in this same action, Mary L. Whitley, et al. v. Commonwealth of
78799.1/AML/pdh
4/14/94

2
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Virginia, et al. , CL93 -28913, which was nonsuited on March 23,
1994.
7.

However, this Court, in an Order dated August 18, 1993,

dismissed agreed with prejudice M. Simmons, L.P.N., from this same
cause of action.

See copy of Order attached hereto as Exhibit B.

WHEREFORE, the defendant M. Simmons moves that the Motion for
Judgment filed against her be dismissed with prejudice and that she
be awarded her costs and attorney fees incurred herein.
8.

Mary

L.

Whitley,

individually

and

in

her

official

capacity as the administratrix of Joseph H. Jenkins' estate, George
C.

Jenkins,

James F.

Jenkins,

David Jenkins,

Barbara Jenkins

Rowsey, Violet Rowsey, Robert Jenkins, Sandra Jenkins Phillips, and
Violet Blankenship have filed this wrongful death claim against
these defendants.
9.

The

wrongful

death

statute,

Virginia

Code

Section

8.01-SO(B), states that any such wrongful death action shall be
brought by and in the name of the personal representative of the
deceased person.
10.

The District Court for the Eastern District of Virginia

ruled as a matter of law on this identical issue.

The Court found

that the individual plaintiffs are improper plaintiffs in this
action and accordingly dismissed the individual plaintiffs from the
federal suit .

See Order of Honorable J. Cal vi t t Clarke, Jr. , dated

October 6, 1993, and attached hereto as Exhibit C.
11.

Therefore, pursuant to the plain language of the statute,

Mary L. Whitley, individually, and the eight so-called statutory
78799.1/AML/pdh
4/14/94

3

1.7

.

'

beneficiaries are not proper parties to the wrongful death action.
Only the representative of Joseph Jenkins' estate is a proper party
plaintiff in this lawsuit.
WHEREFORE,

these

defendants

plaintiffs in this action except

move

that

all

for Mary L.

of

the

named

Whitley in her

capacity as the administratrix of Jenkins' estate, be dismissed
with prejudice.

SPECIAL PLEA OF SOVEREIGN IMMUNITY
NOW COME the defendants Dr. Jorge Ibarra, Katherine McWaters,
Esther Cochran, Catherine Couther, Frances Clark, and Mary Simmons,
by counsel, and say that as to all events asserted herein, these
defendants enjoy sovereign immunity and this civil action may not
be maintained against them.

DEMURRER
NOW COME the defendants Dr. Jorge Ibarra, Katherine McWaters,
Esther Cochran, Catherine Couther, Frances Clark, and Mary Simmons,
by counsel, pursuant to Section 8.01-273 of the Code of Virginia,
and demur to the Motion for Judgment filed against them.

In

support of their Demurrer, the defendants state as follows:
1.

The plaintiffs

seek damages

against

the

defendants,

jointly and severally, in the sum of $1,250,000.00.
2.

The plaintiffs seek damages in a sum unavailable under

Section 8.01-581.15 of the Code of Virginia.

78799.1/AML/pdh
4/14/94

4

1.8

.

,.

WHEREFORE, these defendants move that the Motion for Judgment
filed

ag~inst

alternative,

them

be

dismissed

with

prejudice,

or,

in

the

that the claim of damages be limited to the amount

recoverable under Virginia law.
DR.
JORGE
IBARRA,
KATHERINE
MCWATERS, ESTHER COCHRAN, CATHERINE
COUTHER, FRANCES CLARK, and
MARY
SIMMONS

By:

David C. Bowen
Amy Moss Levy
WILLCOX & SAVAGE, P.C.
1800 NationsBa~k Center
Norfolk, Virginia 23510
{804)628-5500

CERTIFICATE OF SERVICE
I hereby certify that a true copy of the foregoing was mailed
to all known counsel of record this

15

day of April, 1994.

u~,rmm h~l

78799.1/AML/pdh
4/14/94

5
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EASTERN '
DISTRICT OF. _ _ _ _ _ _ _
V_IR_GI_N_IA_ _
Norfolk D1v1s1.on
MARY L. WHITLEY, individually and in her offic1a1
capacity as the Administratrix of Joseph H.
Jenkins, Deceased,
JUDGMENT IN A CIVIL CASE
Plaintiff,

v.

JOSEPH F. LEWIS, et a1•.,
Defendants.
CASE NUMBER:

0

2: 93cv268

Jury Verdict. This action came before the Court for a trial by jury, The issues have been tried and the jury has rendered
its verdict.

(lJ Decision by Court. This action came to «~K~>tlearing before the Court.

The issues have been

t"«<X ~r heard and a

decision has been rendered.

that the defendants', Katherine V. McWaters, Jorge
Ib a rra, M•D• , E• Cochran ,· R•N• , C. Couther, LPN, and F. Clark, LPN, motion for
summary judgment is granted.
ITISORDEREDANDADJUDGED

January 20, 1994
Date

DORIS R. CASEY, Clerk
Clerk

(!1c-ettvc. o .. e~
EXHIBIT
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA
Norfolk Division

i

~~ 01994
CLERK. U.S. OIST: .....

. . . ..

NORFOLK. V.\

MARY L. WHITLEY, in her official
capacity as the Administratrix of
Joseph H. Jenkins, Deceased,

.

CIVIL ACTION NO.

2: 93cv268

JOSEPH F. LEWIS, et. al.
Defendants.
MEMORANDUM OPINION AND ORDER
I.

INTRODUCTION

The plaintiff's decedent, Mary L·. Whitley, filed this action
pursuant to Title 42 U.S.C.

§

1983 on behalf of her brother, Joseph

Jenkins, who suffered a fatal brain seizure on April 1, 1991 at the
St.

Brides Correctional

Center in Chesapeake,

Virginia. 1

The

defendants in this action, all of whom were St. Bride's medical
personnel at the time of Jenkin's death, are: Dr. Jorge Ibarra;
Nurse

Katherine

McWaters;

Nurse

Frances

Cochran; and Nurse Catherine Couther.

Clark;

Nurse

Esther

The plaintiff's decedent

asserts that the defendants acted with deliberate indifference to
Jenkin's medical
rights.

condition in violation of his

constitutional

The defendants have filed a motion for summary judgment,

asserting that there are no genuine issues of material fact in
dispute and that this case should be dismissed as a matter of law.
1

The original suit was filed against numerous defendants and
asserted a number of additional claims. See Memorandum Opinion of
October 6, 1993 (dismissing several defendants and claims).
1

21.

t

.........,J

Plaintiff,

v.

I

.,.

II.
· The

t

facts,

plaintiff,
Brides,

construed

are as

Jenkins

in

follows.

was

FACTS

a

light

most

Prior to his

seriously

injured

in

to

the

incarceration at

St.

a

favorable

car

accident

suffered permanent post-traumatic seizure disorder.
if untreated, causes brain seizures.

and

This disorder,

At the time of his entry at

St. Brides on March 161 1988 1 Jenkin's psychological records showed
that the he had a

11

Functional Rating of Mentally Deficient 11 a non-

verbal IQ of 63, and that his "memory functioning for recent and
remote

appeared moderately impaired. " 2

events

See

Plaintiff's

Reply Brief at p.3.
Jenkins remained at St. Brides from March 16, 1988 until the
time of his death on April 1 1 1991.
regularly sought

medical

assistance

While at St.
for

including an irritated prosthetic eye,
infection. 3
disorder

Jenkins
from

Dr.

also

received
who

Ibarra,

a

Brides,

number of

nose bleeds,

treatment
prescribed

for

he

maladies,

and a sinus
his

seizure

Dilantin

Phenobarbital, medications necessary to prevent seizures.

and

Ibarra

Aff. at p.3.

2

Following a forensic examination on February 10, 1990 1 a
forensic pathologist found Jenkins competent to stand trial,
capable of comprehending his legal sit~ation and able to assist his
attorney in the defense of his case. See Admissions of November 8,
1993 1 number 12 {deemed admitted du.e to plaintiff's failure to
respond) .
3

Jenkins received medical attention for his prosthetic eye on
approximately forty-five occasions during his three years at St.
Brides. See Defendants 1 Memorandum in Support of Summary Judgment,
p. 5, n.2.
2
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Pursuant to facility regulations, the majority of inmates,
including Jenkins, were required to ingest their medication at the
r

"pill window, ,; which was administered by the defendant nurses,
located adjacent to the dining area, and open during dining hours.
While an alternative pill distribution system ( 11 HS 11 ) enabled guards
to deliver medication directly to the inmates while in their cells,
Jenkins was not placed on this list. 4
Dr.

Ibarra warned Jenkins of the importance of taking his

medication on at least four occasions over the years and, according
to affidavits submitted by Dr. Ibarra and the defendant nurses, he
appeared to understand the warnings and seemed capable of following
the regimen.

Ibarra Aff. at pp. 3-4; McWaters Aff. at pp. 3-4;

Clark Aff. at p. 3; Couther Aff. at 4; Cochran Aff. at 3-4.
1990,

In

in an effort to make the medication process easier for

Jenkins to follow, Dr. Ibarra reduced the frequency of the dosage
(from twice daily to once daily) and allowed Jenkins to take the
medication during an expanded daily time frame.

Ibarra Progress

Notes, 1/26/90.
Despite the warnings and accommodations by Dr. Ibarra, Jenkins
had intervals where he missed taking his medication.

The sign-in

logs show that he took his medication 311 out of 365 days in 1989
(85%).

In 1990, the records show that he took his medication on

338 days (92%) .

In 1991, Jenkins missed his medication on four

4

The defendants assert that the HS procedure was rarely used
and often limited to individuals receiving four doses of medication
daily. Ibarra Dep. at 25.
3
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...
days in January, three days in February, and approximately ten days
in March. 5 , See Sign-in Logs, January 1989-March 1991.
During the three years that Jenkins was under Dr. Ibarra's
care,

he

underwent

medication levels.

quarterly

blood

screens

to

monitor

his

These screens consistently showed that his

medication levels were below normal.

Dr.

Ibarra stated that

despite these low levels, he considered Jenkin's condition to be
stable.

Ibarra Aff. at p. 3-5.

Prior to his death, Jenkins suffered three seizures while at
St. Brides.

He suffered documented seizures on August 30,· 1989 and

January 30, 1990 and suffered an undocumented "near seizure" on
February 21, 1990. 6
fatal seizure.

An

On April 1, 1991, Jenkins suffered his final
autopsy performed shortly thereafter revealed

that his blood medication levels were "markedly subtherapeutic."
See Autopsy, p. 3 (attached to Plaintiff's reply brief).

5

Jenkins was at the Newport News jail from February 25, 1991
through March 7, 1991. While the defendants' counsel stated during
oral argument that Jenkins took his medication while at the
facility,
neither side produced records from the facility
indicating whether or not the decedent took his medication.
6

The parties do not dispute that the aforementioned seizures
occurred. The plaintiff, however, asserts that Jenkins suffered an
unspecified number of additional seizures and refers to a 1990
letter written by Dr. Mendez, an ear, nose and throat specialist at
St. Brides, to Dr. Ibarra. See Pl. ex. 9 (attached to 9/3/93 Reply
Brief) . The letter states that the decedent complained of having
suffered four seizures in the past year, the last of which occurred
in July of 1990. When the defendants attempted to inquire about
these additional undocumented seizures through a set of Request for
Admissions, the plaintiff failed to reply. Therefore, the court
will not consider the plaintiff's unsupported claims of additional
seizures.
4
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In opposition to the defendants' motion for summary judgment,
the plaintiff
r

submitt;.ed a

number of affidavits

from herself,

Jenkin's other sister (Violet Rowsey) and Jenkin's mother (Violet
These

Blankenship) .

affidavits

assert

that

Jenkins

was

so

. forgetful that he could not be expected to remember to take his
daily medication.

Whitley Aff. of 1/4/94, at para. 2; Rowsey Aff.

of 1/4/94 at para. 2.

In addition, Violet Rowsey recounted how she

called St. Brides on a number of occasions following Jenkin's first
seizure, advising a nurse and assistant warden of the importance of
Jenkin's daily medication and receiving reassurance that ·he would
receive his medicine.

Rowsey Aff. of 9/3/93 at para.

2.

Ms.

Rowsey and Ms. Blankenship also reported that they had been told by
Jenkins that "on some days,"

a particular nurse would refuse him

his medication because of arguments that had erupted between the
two.'

Id. at para. 3; Blankenship Aff. at para. 4.
III. STANDARD OF REVIEW
Rule 56(c) provides that a moving party is entitled to summary

judgment "if the pleading, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that the
moving party is entitled to a judgment as a matter of law. " Fed. R.
Civ. P. 56(c).

The party moving for summary judgment is initially

responsible for identifying those portions of the factual record

'This nurse appears to be Nurse McWaters. While the records
establish that she disciplined Jenkins for inappropriate behavior,
the records do not establish that Jenkins was ever denied his
medication.
5
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which it believes establish that there are no genuine issues of
material ~act. Once the moving party has made this showing,
opposing

party

depositions,

must

demonstrate,

317,

judgment,

323-24
the

reference

answers to interrogatories,

triable issue of fact exists.
U.S.

by

(1986) .

court

is

to

the

affidavits,

or admissions,

that a

See Celotex Corp. v. Catrett, 477
In

deciding

required

a

to· view

motion
the

for

facts

summary
and

draw

reasonable inferences in a light most favorable to the non-moving
party.

See Anderson v. Liberty Lobby. Inc., 477 U.S. 242 (1986).

Should the non-moving party present a genuine issue of fact that
could lead to a reasonable jury finding,
judgment must be denied.

the motion for summary

Id.
IV. DISCUSSION

The plaintiff asserts that the defendants violated Jenkin's
rights

under

the

provisions

of

42

U.S.C.

§1983

deliberate indifference to his medical condition.

by

showing

Pursuant to 42

U.S.C. §1983, deliberate indifferance amounts to a constitutional
violation of the prisoner's rights under the cruel and unusual
punishment clause of the eighth amendment.
429 U.S.

97, 104-05 (1976).

See Estelle v. Gamble,

In order to make this showing,

the

plaintiff must prove that the treatment by the health care provider
was so grossly incompetent, inadequate, or excessive as to shock
the conscience or to be intolerable to fundamental

fairness.

Miltier v. Beorn, 896 F.2d 848, 851-52 (4th Cir. 1990).
Deliberate indifferance may be shown by either actual intent
or reckless disregard of a substantial risk of danger that is
6
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either known to the defendant or which would be readily apparent to
a reasonable person in the defendant's position.

Mere negligence

or malpractice, however, does not violate the eighth amendment.
Id, See also Webster v. Jones, 554 F.2d 1285, 1286 (4th Cir. 1977)
(even if doctor was negligent in diagnosing illness, failure to
exercise sound medical judgment does not amount to deliberate
indifference to medical needs) .
In Miltier, the decedent, who began complaining of dizziness,
shortness of breath and blackouts shortly after her arrival, was
treated by a number of the defendant doctors and nurses.· Most of
the defendants either ignored the decedent's complaints or failed
to follow through with recommendations that she receive cardiac
treatment.

In reversing the lower court's granting of summary

judgment, the court held that a triable issue of fact existed as to
whether the defendants showed deliberate indifference in their care
for the decedent.
508

F. 2d 541

Id. at 852-54.

(2d Cir.

1974}

See also Williams v. Vincent,

(motion to dismiss denied where

plaintiff alleged deliberate indifferance by doctors who discarded
prisoner's ear and sewed stump together rather than reattach ear).
In the instant case, the plaintiff asserts that the defendants
acted with deliberate indifference to Jenkin's medical condition by
not taking other actions to ensure that he took his medication.
The plaintiff maintains that, given Jenkin's mental limitations and
his medical history at St. Brides (i.e. low level blood screens,
number

of

seizures

and

sporadic

medication

ingestion),

the

defendants should have taken other measures to ensure that he took
7
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his medication.

The plaintiff suggests that, at the very least,

the defendants could have remedied the problem by placing Jenkins
on the HS list, thereby ensuring that a prison guard delivered the
medication directly to Jenkin's cell.
Contrary to the plaintiff's assertions, the court concludes
that the facts in the instant case could not lead a reasonable jury
to conclude that any of the defendants acted with deliberate
indifference to Jenkin's medical condition.

With regard to Dr.

Ibarra, the record shows that he took active measures to monitor
Jenkin's condition.

Dr. Ibarra monitored regular blood samples

taken from Jenkins, counseled him about the importance of taking
his medication and altered his regimen so as to make it easier for
Jenkins.to follow.

While Jenkins suffered several seizures and

showed low levels of medication in his blood, Dr. Ibarra considered
Jenkin's
concluded

condition to have been stable. 8
that

Jenkins

had

following his daily regimen.

the

mental

Dr.

Ibarra further

capacity

to

continue

Given Jenkin's frequent visits for

medical treatment, and his medication ingestion ratio (over an 85%
average during his three years at St. Brides), such a conclusion
does

not

appear

indifference.

to

have

been

the

product

of

deliberate

While the plaintiff may disagree with Dr. Ibarra's

assessment and treatment of Jenkins, such disagreement does not
support a finding of deliberate indifference.
8

As defendants' counsel noted
suffered as many as 32 seizures in
St. Brides.
See Progress Note of
Jenkins had suffered no more than
thirty-eight months at St. Brides.
8
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See Sanchez v. Vild,

during oral argument, Jenkins
one day prior to his entry at
7/6/88.
Prior to his death,
3 seizures over the course of

..

·.

891 F.2d 240 (9th Cir. 1989); see also Webster v. Jones, 554 F.2d
at 1286.
With regard to the defendant nurses,

the record fails to

support the plaintiff's assertions that they acted with deliberate
indifference to Jenkin's condition.

The nurses primary contact

with Jenkins occurred when they assisted Dr. Ibarra
physicians)

(and other

in treating Jenkins and when they administered his

medication at the pill window.
with Jenkins,

Given the nurses limited contact

and their agreement with Dr.

Ibarra that he was

capable of following his seizure-preventing regimen, the plaintiff
has failed to come forward with enough evidence to establish a
triable issue of deliberate indifference on their part.
allegat~ons

As for the

that one of the defendant nurses refused to provide

Jenkins his medication,

these statements,

even when accepted,

appear to relate to isolated incidents.
V.

CONCLUSION

The plaintiff's decedent has failed to bring forth sufficient
evidence that could shock the conscience of a reasonable jury and
lead to a finding of deliberate indifference on the part of the
defendants.

For these reasons, the defendants' motion for summary

judgment will be GRANTED and this case shall be stricken from the
docket.

9
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The clerk is DIRECTED to send a

copy of this order to

plaintiff pnd to counsel for the defendants.
It is so ORDERED.

Norfolk, Virginia
January Zo, 1994

10
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EXHIBIT

B
VIRGINIA:

IN THE CIRCUIT COURT FOR THE CITY OF CHESAPEAKE

MARY L. WHITLEY, individually and
in her official capacity as the
Administratrix of JOSEPH H. JENKINS,
Deceased, GEORGE C. JENKINS, JAMES F.
JENKINS, DAVID JENKINS, BARBARA
JENKINS ROWSEY, VIOLET ROWSEY, ROBERT
JENKINS, SANDRA JENKINS PHILLIPS and
VIOLET BLANKENSHIP,
Plaintiffs,
At Law No. CL93-28913

v.
fCOl·1MON\-lEALTB OF VIRGI!~I!'~ DEPARTHENT

\oF CORRECTIONS, EDWARD M. MURRAY,

JOSEPH F. -LEWIS, EDDIE L. PEARSON,
Individually, and in his official capacity
as Warden, St. Brides Correctional Center,
LORENZO A. PARKER, GARY L. 1BASS,· KATHERINE
v. McWATERS~-· JoRGE !BERRA, M.D., ~AJOR R.C.
~aao.wN ,~ E . cocHRAN I R . N. I (J<. sTONE, . LPN,
M·. sIMMONS I LPN, c. COUTHER I LPN I
~~~~-~-~y 1 , LPN 1 and F. CLARK 1 LPN,
Defendants.

NOW COME the plaintiffs, by counsel, and advise the Court
that M. Simmons, LPN, was improvidently joined as a defendant in
the above cause and they therefore move the Court to dismiss with
prejudice M. Simmons from this action, and it appearing proper to
do

~o,

~PN,

it is

ADJU~CED

AND 0RDEP.ED that the

d~fendant

M. Simmons,

be, and she hereby is, DISMISSED AGREED WITH PREJUDICE as a

defendant in the above action.
ENTER:

f- I f·Y)

Judge
68158.1/AHL:PDH
6/29/93

31

I ASK FOR THIS:

p.q.

SEEN AND AGREED:

68158.1/AHL:POH
6/29{93

2
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EASTERN

MARY L. WHITLEY, Individually andN~~ Rer vision
Official Capacity as the Administratrix
of Joseph H. Jenkins, Deceased, et al.
JUDGMENT IN A CIVIL CASE
Plaintiffs,

v.

GEORGE C. JENKINS, et al.
Defendants.

O

CASE NUMBER:

2: 93cv268

Jury Verdict. This action came before the Court for a trial by jury, The issues have been tried and the jury has rendered
its verdict.

[K} Decision by Court. This action came to Jt}E«O(r hearing before the Court. The issues have been Jt~ heard and a
decision has been rendered.

that the Court grants the motion of defendants Joseph
Pearson, Lorenzo Parker, Gary L. Bass and C.O. Brown for summary
are dismissed as defendants in this action; and all plaintiffs,
of Mary L. Whitley in her capacity as Administratrix of Joseph
are dismissed from the action.

ITISORDEREDANDAOJUDGED

F. Lewis, Eddie L.
judgement and they
with the exception
H Jenkins' estate,

EXHIBIT

c

All·STATf LfGAL SlJIIILY CO.

. October 6, 1993

DORIS R. CASEY, Clerk

Date

Clerk
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

Norfolk

Div~sion

MARY L. WHITLEY, Individually and
in her Official Capacity as the
Administratrix of JOSEPH H. JENKINS
Deceased, et al.,
Plaintiffs,

v.

Civil Action No. 2 : 9 3cv2 6 8

JOSEPH F. LEWIS, et al.
Defendants.
MEMORANDUM OPINION AND ORDER
Joseph H. Jenkins ("Jenkins"), suffered a seizure on April 1,
1991 and died.

At the time of his death, Jenkins was an inmate at

the St. Brides Correctional Center in Chesapeake, Virginia ("St.
Brides").

Plaintiffs,

Administratrix

of

Mary Whitley,

Jenkins'

relatives, brought this 42

estate

u.s.c.

§

individually and as the
and

several

of

Jenkins'

1983 action against defendant

doctors, nurses, wardens and prison administrators asserting that
the inadequate medical care Jenkins received at St. Brides violated
his constitutional rights.

Plaintiffs also asserted a pendent

state law wrongful death claim.
The matter is presently before this Court on defendants'
motions for summary judgment and partial dismissal.

For the

reasons discussed below, the Court GRANTS the motions of defendants
Joseph F. Lewis, Eddie L. Pearson,
C. D. Brown for sununary j udgrnent;
defendants Katherine

v.

Lore~zo

Parker, Gary L. Bass and

the Court GRANTS the motions of

McWaters, Jorge Iberra, E. Cochran,

Couther and F. Clark to dismiss pendent state claims;

34

c.

the Court

DISMISSES all plaintiffs from the action with the exception of Mary
L. Whitley,in her capacity as Administratrix of Joseph H. Jenkins'
estate;

u.s.c.

the Court DISMISSES with prejudice the 42

and 1986 and 28

u.s.c.

§

1985

§

2201, 2202 and 1343 claims.

Procedural

Histo~

On March 31, 1993, plaintiffs filed a wrongful death suit,
pursuant to Section 8.01-50

~ ~

of the Virginia Code in the

Circuit Court for the City of Chesapeake.

In that suit, plaintiffs

allege that defendants, all health care·providers, treated Jenkins
negligently and caused his death through their medical malpractice.
On March 31, 1993 the same plaintiffs filed a Title 42

u.s.c.

S 1983 suit against prison administrative and medical officials in
this

Cou~t

alleging that the defendants violated Jenkins' Eighth

Amendment right to be free from deliberate indifference to his
serious medical needs during his incarceration.
also brought suit pursuant to 42

u.s.c.

S§ 2201, 2202 and 1343.

u.s.c. S§

The plaintiffs

1985 and 1986 and 28

Lastly,·plaintiffs asked this Court

to exercise its pendent jurisdiction over plaintiffs' state claims.
Defendants Joseph F. Lewis, Eddie L. Pearson, Lorenzo Parker,
Gary L.

Bass and

c.

D.

Brown,

all of whom served as prison

administrators at St. Brides Correctional Center during Jenkins
incarceration, have now moved for swnmary judgment pursuant to Rule
56 of the Federal Rules of Civil Procedure and for a protective
order pursuant

to

Rule

26 (c)

of the

Federal Rules.

These

defendants also move to dismiss
In

response

to

the

complaint,
2
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defendants

Katherine

v.

McWaters, Jorge Iberra, E. Cochran,
of whom

se~ed

c.

Couther and F. Clark1 , all

as medical personnel at St. Brides, now move to

dismiss plaintiffs' pendent state law claim.

Additionally, these

defendants

Mary

move

to

dismiss

plaintiffs

L.

Whitley,

individually, George C. Jenkins, James F·. Jenkins, David Jenkins,
Barbara Jenkins Rowsey, Violet Rowsey,

Robert Jenkins,

Sandra

Jenkins Phillips and Violet Blankenship as improper parties to this
action.

u.s.c.

Finally, these defendants move to dismiss plaintiffs' 42
§

1985 and 1986 and 28

u.s.c.

§

2201, 2202 and 1343 claims.

In the Initial Pretrial Order dated August 12, 1993, this
Court ordered plaintiffs to complete discovery by November 8, 1993
and defendants to complete discovery by December 6, 1993.
order,

t~is

In this

Court granted plaintiffs' request for an extension of

time to respond to the summary judgment motion; the new deadline
for plaintiffs' response was September 3, 1993.
timely

f~led

The plaintiffs

their response to the motion together with supporting

affidavits on September 3, 1993.
Factual Allegations

Construing the allegations in the complaint, affidavits and
supporting documentation most liberally in the plaintiff's favor,
the following factual portrait emerges.
Jenkins was incarcerated at St. Brides from approximately

1

Nurse M. Simmons, who was originally named as a defendant
in this action was improvidently joined.and was dismissed from this
action. K. Stone, a named defendant in this action is deceased and
was also dismissed from this action. M. Cassidy was named as a
defendant in the complaint but was nev~r served with this action.
3
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-

March, 1988 until his death on April 1, 1991.

During that period,

defendants,Joseph F. Lewis and Eddie L. Pearson each served as the
warden of St. Brides, defendants Gari L. Bass and Lorenzo Parker
worked as assistant wardens at St. Brides, defendant
was

c.

an administrative and supervisory officer at

(collectively the "Administrative Defendants")•

D. Brown

St.

Brides

During Jenkins'

incarceration, defendant Dr. Jorge Ibarra was a physician who
administered
Katherine

v.

medical

care

to

St.

Brides

inmates,

defendant

McWaters was the Medical Director and head nurse at

St. Brides and defendants E. Cochran and F. Clark were employed as
nurses at St. Brides (collectively the "Medical Defendants").
Prior to his incarceration, Jenkins received a permanent brain
injury

i~

an automobile accident.

Jenkins' medical records, which

were sent with him to St. Brides, indicated that Jenkins suffered
from a post-traumatic seizure condition resulting from his injury.
Deanten and Phenobarbital had been prescribed to control Jenkins'
seizures, however, Jenkins also suffered from a loss of memory and
diminished mental abilities, conditions which prevented him from
properly self-administrating his medication.

(Complaint at, 13.)

Without sufficient medication, Jenkins was at increased.risk for
having seizures which were likely to result in serious injury or
death.
During his approximately three years at St. Brides, Jenkins
had frequent contact with the St. Brides medical staff.

Jenkins

suffered several seizures which required medical attention during
those years.

Dr. Prudencio Mendez, Jr. of Greenbrier Ear, Nose &
4
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Throat evaluated Jenkins for persistent nosebleeds during October,
1990.

In

~n

October 9, 1990 letter from Dr. Mendez to Dr. Iberra,

Dr. Mendez wrote that Jenkins was "complaining of seizures • • • He
has had 4 this past year. The last one about 3 months ago. "
(Letter from Mendez to Ibarra of 10/9/90 at 1.)
Jenkins' medical records at St. Brides contains a narrative
description of the January 30, 1990 seizure.

(Pl. Ex. 4 at 2.)

According to the records, Officer Perry observed Jenkins having a
seizure in his sleep at approximately 1:40 A.M.

Id.

Perry

observed Jenkins trembling and "jerking around" for approximately
four minutes.

Id.

After ten minutes, Perry noticed that Jenkins

was breathing normally.
no

appar~nt

Id.

Perry reported that Jenkins suffered

injury and had been unaware that he had had the seizure

during his sleep.
medical staff.

Id. at 3.

Id.

Perry told Jenkins to report to the

Jenkins reported to the medical staff later

that morning and was examined by them.

Id.

Medical staff

"strongly encouraged" Jenkins "to take his medication" which had
been "modified to once a day dose."
Jenkins "seem[ed) to understand

11

Id.

The staff noted that

their ·instructions.

Id.

Jenkins medical records also show that on·February 21, 1990 a
guard called the medical staff to report that Jenkins had a near
seizure during the night.
event.

Id.

Id.

Jenkins again did not remember the

When Jenkins reported to the medical staff he reported

that he felt fine.
his medication.

Id.

Again the staff encouraged Jenkins to take

Id.

Apparently, Jenkins' suffered a more serious seizure during
5
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the night of August

30,

On that night,

1989.

Jenkins was

transported from St. Brides to the Chesapeake General Hospital
Emergency Room.

Id. at 1.

While at the hospital, a doctor told

Jenkins that Jenkins would die if he did not receive adequate
(Rowsey Aff. at t 2.)

amounts of his seizure medication.

Jenkins

called his sister, Violet Rowsey, and reported the Chesapeake
General doctor's warning to her. Id.
In her affidavit, Rowsey reports that she telephoned the St.
Brides medical staff when Jenkins was in Chesapeake General and
spoke with a nurse.

Id.

Rowsey warned the nurse that Jenkins

would die if he was not properly medicated.

Id.

Although the

nurse assured her that Jenkins would receive his medication, Rowsey
telephoned the nursing staff on subsequent occasions.

Id.

Rowsey

also telephoned Gary Bass, the assistant warden at St. Brides, and
reported to Bass the Chesapeake General doctor's warning that
Jenkins would die without proper medication. Id.

Jenkins also

reported to his mother and sister that a St. Brides nurse, who
argued with Jenkins "all the time

11

refused to dispense medication

to Jenkins because he had cursed at her.

(Blankenship Aff. at

~

4

and Rowsey Aff. a t ' 3.)
Jenkins underwent at least ten blood tests during the period
between April 6, 1988 until January 8, 1991.
Def.'s Mot. for Summ. J. at 3.)

(Pl.'s Resp. to

Reports from these tests reveal

that Jenkins' levels of Phenobarbital and Dilantin fell far below
the therapeutically required levels.
January 23,

Id.

Only one report dated

1990 showed levels of the medication within the
6

therapeutically required range.
On

Ap~il

Id.

1, 1991, Jenkins suffered a seizure which resulted in

his death.
Each

of

the

Administrative

Defendants

have

affidavits in support of their Summary Judgment motion.

submitted
In their

affidavits, these defendants claim that they were not personally
involved in rendering medical treatment nor were they personally
involved in the actual administration of medical services to
inmates incarcerated at St. Brides.

See, e.g., Brown Aff. a t ' 3.

Administrative Defendant's Motion for Summary Judgment
In their Response to the Administrative Defendant's summary
judgment motion, plaintiffs state conclusively, "it is apparent
that

A~inistrative

personnel

were

aware

of

Jenkins'

life

threatening condition, of his need for medication, and that he had
not been receiving it as needed."

(Resp. Br. of Pl.'s at 3.)

Plaintiffs allege that Jenkins' medical records demonstrate that
St.

Brides

guards

had been aware of

Jenkins'

seizures.

Id.

Furthermore, relying on Rowsey's affidavit, plaintiffs allege that
Bass had been informed of Jenkins' seizure condition and his vital
need for medication.

Id.

Plaintiffs ask the Court to "infer" that "the guards involved
informed their superiors in Administration and that Mr.
informed

other

administrators

of

Jenkins'

situation."

Bass
Id.

Plaintiffs conclude, "[t]hus it appears that the administrators at
St. Brides knew [Jenkins) had a vital medical need, that this need
was not being met, and that this condition went on for a period of
7
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I

more than two years."
evi~ence

other

Id.

The plaintiffs state their belief "that

located during discovery when completed will make

the responsibility and liability of the Administrative defendants
clearer."

Id.

Plaintiffs then ask for additional time to respond

to the Motion for Summary Judgment.
Summary

judgment

is

appropriate

where

"the

pleadings'

depositions, answers to interrogatories, and admissions on file,
together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the moving party is entitled
to summary judgment as a matter of law."

F. R. Civ. P. 56(c).

To
•
avoid summary judgment, the nonmoving party must introduce evidence
to create an issue of material fact on "an element essential to the
party's 9ase, and on which that party will bear the burden of proof
at trial.

11

Celotex Coro. v. Catrett, 477

u.s.

317, 322 (1986).

As a threshold matter, this court must first determine whether

the motion for summary judgment is premature because the tLme for
plaintiffs to complete discovery has not yet expired.

It is well

established that summary judgment should be denied "where the nonmoving party has not had the opportunity to discover information
that is essential to his opposition."
~'

477

56(£).

u.s.

242, 250 n.5. (1986);

Anderson v. Liberty Lobby,
See also Fed. R. Civ. P.

"Opportunity" is the operative word.

When a litigant has

had the opportunity to conduct but was slow in pursuing discovery,
summary judgment may be entered.
~'

See, e.g., Colby v. J.C. Penney

926 F.2d 645, 646 (7th Cir. 1991).

the Fourth Circuit has held,

11

In an unpublished opinion,

[i]f there was ample opportunity for
8
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discovery but a litigant did not avail himself of that opportunity,
the court's decision to cut off discovery and to enter summary
judgment is not an abuse of discretion."

Mann v.

Princeton

Community Hospital, Assoc., Inc., 1992 WL 38145 (4th Cir. 1992).
In Iota Xi Chapter of Sigma Chi Fraternity v. George Mason
University, 993 F.2d 386 (4th Cir. 1993), the Fourth Circuit upheld
a district court decision granting a motion for summary judgment
filed merely 23 days after suit had been initiated.

In that case,

the Fourth Circuit rejected the argument that summary judgment had
been prematurely entered.
Additionally,

Rule

56(f)

of the

Federal

Rules

of

Civil

Procedure requires a party seeking a continuance or denial of
summary judgment motion because of a lack of discovery to inform
the court of the need for further discovery by sworn affidavit.

A

party opposing a motion for summary judgment who fails to comply
with this requirement does so at his peril.

Blaclanon v. Perez, 791

F. Supp. 1086, 1092 (E.D.Va. 1992).
In

the

present

case,

Jenkins

died

on

April

1,

1991.

Plaintiffs filed suit in this court on March 31, 1993--one day
before the statute of limitations on their claims would have run.
The Administrative Defendants moved for summary judgment on May 25,
19 9 3.

Pursuant to Rule 11 (F) ( 1) of the Local Rules of Practice for

the United States District Court for the Eastern District of
Virginia, plaintiffs had eleven days to file their response to
defendant's motion.
Rather than complying with the local rule, on June 7, 1993
9
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plaintiffs moved for an extension of time to file their response.
The court accommodated plaintiffs by pushing the deadline for their
response back to September 3, 1993.

Plaintiffs took the entire

time allotted for filing their response, filed

th~ir

response on

September 3rd, and now claim the need for further discovery in
order to properly respond to the motion.
Plaintiffs had ample time to conduct discovery in this case.
More importantly in the many months since this case was filed
plaintiffs have had the opportunity to discover the facts needed to
uphold

their

claim

against

the

Administrative

defendants.

Plaintiffs have had more than three months since the Administrative
Defendants moved for summary judgment to conduct discovery or to
present this Court with materials in opposition to that motion.
This Court has already indulged plaintiff by extending the time for
responding to the summary judgment motion.

Moreover, plaintiffs

have not complied with the requirements of Rule 56 (f) by failing to
file an affidavit alleging the need for additional discovery.

For

all these reasons, summary judgment is not premature in this case.
Turning now to the substance of the summary judgment motion,
prison personnel's deliberate indifference to an inmate's serious
medical need is actionable under 42

u.s.c.

§

1983 as a violation of

the Eighth Amendment ban on cruel and unusual punishment.
e.g.,

Estelle v. Gamble, 429 U.S. 97, 104-05 (1976).

See,

Supervisory

liability for constitutional violations, though, is not premised
upon a theory of respondeat superior,

Monell v. Department of

Social Services, 436 F.2d 658, 691 (1978), rather, supervisors may
10
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be liable for constitutional injury if there is

supervisory

indifference or tacit authorization of subordinate misconduct.
Omiano v. Johnson, 632 F.2d 1096, 1101 (4th Cir. 1981),
denied 450

u.s.

~

929 (1981).

In a supervisory liability case, a plaintiff assumes a heavy
burden.

Slakan v. Porter, 737 F.2d 368, 373 (4th Cir. 1984).

The

plaintiff must not only demonstrate that a prisoner faced harm from
some specified source, ''but he must also show that the supervisor's
corrective inaction amounts to deliberate indifference or 'tacit
authorization' of the offensive (practices] • ••

Id.

Plaintiffs

cannot show deliberate indifference or tacit authorization "by
pointing to a single incident or isolated incidents" nor can a
supervis~r

be held liable for the "deliberate criminal acts of his

properly trained employees when he has no basis upon which to
anticipate the misconduct.

11

Id.

In particular, plaintiffs may not hold supervisory defendants
liable for actions taken by medical professionals unless

"the

official charged acted personally" in the alleged deprivation of
medical treatment.
1977);

Vinnedge v. Gibbs, 550 F.2d 926, 928 (4th Cir.

see also Miltier v. Beorn, 896 F.2d 848, 854-55 (4th Cir.

1990) (ordinarily, supervisors are entitled to rely on the medical
judgments made by prison physicians and therefore may not be held
liable for those judgments); but see Cooper v. Dyke, 814 F.2d 941
(4th Cir. 1987) (police officer who ignored repeated requests for
medical attention from gunshot victim could not claim reasonable
reliance on paramedics' interrupted examination).
11
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Moreover, a

plaintiff cannot establish supervisory liability merely by showing
a subordinate physicians' deliberate indifference to a serious
Mil tier,

medical need.

896 F. 2d at 854;

See also Boyce v.

Alizaduh, 595 F.2d 948, 953 (4th Cir. 1979).
In Boyce, the Fourth Circuit concluded where the plaintiffinmate's complaint did not indicate that supervisory defendants
neglected his needs, and where the prison physicians promptly saw
the plaintiff and engaged in a course of treatment, the supervisory
defendants were "beyond any doubt not liable to the plaintiff under
any conceivable

state of

facts."

Boyce,

595

F.2d

at

953.

Similarly, in Mil tier, in denying the existence of supervisory
liability, the Fourth Circuit stated:
it .would be an unprecedented extension of the theory of
supervisory liability to charge [the] wardens with ensuring
that their subordinates employed·proper medical procedures-procedures learned during several years of medical school,
internships, and residencies. No record evidence suggests why
the wardens should not have been entitled to rely upon their
health care providers' expertise.
Miltier, 896 F.2d at 854.
Here, as in Miltier, there is no triable issue concerning the
Administrative defendants'

supervisory liability. .

Plaintiffs'

complaint and supporting affidavits do not contain any specific
allegations
Defendants.

of wrongdoing on the part of

the Administrative

Jenkins' St. Brides medical records reveal that he

received medical attention on a number of occasions during his
incarceration. There are no allegations that supervisory personnel
failed to establish an adequate medical department at St. Brides,
nor do the plaintiffs allege that any of the Administrative
12
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Defendants personally interfered with the medical staff or condoned
the medical staff's allegedly inadequate treatment of Jenkins.
Plaintiffs

do

not

even

establish

that

Defendants,

with the exception of Mr.

the

Bass,

Administrative

had any personal

knowledge of Jenkins' seizure condition.Plaintiffs' sole allegation
is that nearly two years before Jenkins' death, Rowsey telephoned
Bass and reported her concerns about Jenkins level of medication.
This single factual allegation forms the totality of the plaintiffs
specific

factual

support

Administrative Defendants.

for

their

action

against

the

The recitation of a single alleged

incident is not sufficient to stave off summary judgment on these
claims.

See Slakan, 737 F.2d at 373.

plaintif~

's

overcome

claim of medical

the

Administrative

For the reasons stated,

indifference
Defendant's

is

insufficient to

motion

for

summary

judgment.
Accordingly,

the Court GRANTS the motion of defendants

Joseph F. Lewis, Eddie L. Pearson, Lorenzo Parker, Gary L. Bass and

c.

D.

Brown for

summary

judgment and they are

dismissed as

defendants in this case. 2
Medical· Defendants' Motion to Dismiss--Pendent State Claims
In addition to their constitutional claims, plaintiffs allege

2
The Administrative defendants also moved for summary
judgment because they cannot be liable because they are qualifiedly
immune from suit. Because the Court has granted summary judgment
on other grounds, the Court does not reach the immunity question.
Additionally, the Administrative Defendants moved for a protective
order in this case. Because this court has granted the summary
judgment motion dismissing the action against these defendants, the
issue of a protective order is now moot.

13
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that the Medical Defendants' failure to properly medicate Jenkins
constituted,

malpractice

which

resulted

in

Jenkins'

death.

Plaintiffs filed a wrongful death action in the Chesapeake Circuit
court and asks this court to exercise its supplemental jurisdiction
over this claim.
This court has

"supplemental jurisdiction over all other

claims that are so related to claims in the action within [its]
original jurisdiction that they form part of the same case or
controversy."

28

u.s.c.

1367(a).

Plaintiffs' negligence claim

arose out of the same set of facts and circumstances as their
constitutional claims.
parties and evidence.
cla~

lies

within

Both sets of claims involve the same
Accordingly, the state law wrongful death

the

ambit

of

this

Court's

supplemental

jurisdiction.
The Medical Defendants contend that the state law action was
improperly filed in state court due to the Administratrix's failure
to give proper statutory notice to the defendant health care
providers as mandated by

§

8.01-581 of the Virginia Code.

Virginia's Medical Malpractice Act, Va. Code Ann. § 8.01-581
~ ~'

controls the rights and obligations of the parties in a

wrongful death case, premised on a medical malpractice claim.
v. Abernathy, 231 Va. 228, 231, 343 S.E.2d 318 (1986).

HQD1

At the time

that plaintiffs filed suit, the Act stated:
No action may be brought for malpractice against a health care
provider unless the claimant notifies the health care provider
in writing by registered or certified mail prior to commencing
the action. The written notification shall include the time
of the alleged malpractice and a reasonable description of the
act or acts of malpractice • • • •
14
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va. Code Ann.

s

8.01-581.2. (Repl. Vol. 1992). 3

The Act defined

"health ca1;e provider" as:
a person • • • licensed by this Commonwealth to provide health
care or professional services as a physician • • • dentist,
pharmacist, registered or licensed practical nurse • • •
Va. Code

§

8.01-581.1.

In Glisson v. Loxley, 235 Va. 62, 366 S.E.2d 68 (1988), the
Virginia Supreme Court affirmed the trial court's dismissal of the
plaintiff's medical malpractice claim where the plaintiff had not
complied with the statutory notice provision.

See also Pierce v.

Caday, 244 Va. 285, 292, 422 S.E.2d 371 (1992).
At oral argument, plaintiff. counsel conceded that plaintiffs
did not comply with the statutory notice requirements of the
Medical _Malpractice Act.

The Medical Defendants in the present

case are all "health care providers" and as such were entitled to
notice of the malpractice claim before they could be sued.

Because

none of the Medical Defendants received such notice, this court
GRANTS the motions of defendants Katherine V. McWaters, Jorge
Iberra, E. Cochran,

c.

Couther and F. Clark to dismiss pendent

state claims and DISMISSES the pendent state medical malpractice
claims without prejudice.
Defendant's Motion to Dismiss--Improper Plaintiffs
Both the Administrative and Medical Defendants move to dismiss
all of the named plaintiffs in this action except for

3

Mary L.

On July 1, 1993 the 1993 amendment to Va. Code § 8.01581.2 went into effect, rewriting the section. However, at the
time plaintiffs filed suit, § 8.01-581.2 required plaintiffs to
notify the Medical Defendants before commencing suit.
15
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Whitley in her capacity as the Administratrix of Jenkins' estate.
Specifically, the defendants claim that Mary·L. Whitley, in her
r

individual capacity, George

c.

Jenkins, James F. Jenkins, David

Jenkins, Barbara Jenkins Rowsey, Robert Jenkins, Sandra Jenkins
Phillips and Violet Blankenship lack standing to bring a survival
action under

§

1983.

A properly qualified personal representative or administratrix
may pursue

a

constitutional

claim on behalf

of

a

decedent.

O'Conner v. Several Unknown Correctional Officers, 523 F.Supp.
1345, 1348 (E.D. Va. 1981).

Individual plaintiffs, however, must

allege a specific violation of their own constitutional rights in
order to state a

§

1983 claim.

Inmates v. Owens, 561 F.2d 560 (4th

Cir. 1977).
In the present case,

the individual plaintiffs have not

alleged that any of the defendants have violated any recognized,
right, privilege, or immunity owed to them.
seek

redress

because

constitutional rights.

of

the

Instead, plaintiffs

alleged. violations

of

Jenkins'

These individual plaintiffs lack standing

to bring Jenkins constitutional claims.

Mary L. Whitley,

as

Administratrix of Jenkins' estate is the proper party to pursue
Jenkins' constitutional claims.

Accordingly, the Court DISMISSES

all plaintiffs from the action with the exception of Mary L.
Whitley in her capacity as Administratrix of Joseph H. Jenkins'
estate.
Motion to Dismiss: 42 u.s.c. §§ 1985 , 1986
28 U.S.C.§ 2201. 2202, 1331 and 1343 Claims
The introductory statement of jurisdiction in plaintiff's
16
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Complaint reads, "[t]hese causes of action also arise pursuant to
the provis.ion of Title 42

u.s.c.

Section 1983, Section 1985 and

.Section 1986, and under the provisions of Title 28

u.s.c.

Section

1331 and Section 1343, and further pursuant to Title 28
Section 2201 and 2202."

(Compl. at 1.)

u.s.c.

Later, in the statement of

claim section of the Complaint, the plaintiffs list two counts
against defendants.

Count I alleges that "the defendants deprived

Joseph H. Jenkins of rights, privileges and immunities secured
under the Constitution of the United States including the right to
be free from deliberate indifference to his serious medical needs,
to be free
conduct."

from unnecessary pain and suffering and arbitrary
( Compl. at 13.)

Count II claims that the defendants are

liable to "the Administratrix of Joseph H. Jenkins under the law of
Virginia pursuant to Section 8. 01-50,
Virginia. "
mention

Id.

the

et seq of the Code of

The claims section of the complaint does not

other

sections

mentioned

in

the

introductory

jurisdictional statement.
Title 42

u.s.c.

§

1985 creates a cause of action against two

or more parties who, acting under color of state law, conspire to
violate a person's equal protection under the law.

Section 1986

provides for a cause of action against a person who knowingly
neglects or refuses to prevent a violation of S 1985. Title 28

u.s.c.

§§

2201 and 2202 concern declaratory judgments.

1343 concerns civil actions pursuant to Title 42
elective franchises.

u.s.c.

§

Section
1985 and

The Medical Defendants now move for dismissal

of the claims under these statutes because plaintiffs have stated
17
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only

conclusory

allegations

and

have

not

alleged

any

facts

indicating , causes of action under these statutes.
At oral argument on these motions, plaintiffs' counsel stated
that he had no objection to dismissing any claims alleged under 42

U.s .c. SS 1983, 1985 and 1986, and under the provisions of 28
U. S • C• S§

2 2 01, 2 2 0 2 ,

13 31 and 13 4 3 •

Accordingly, the Court

DISMISSES these claims.
Conclusion
For the reasons discussed in this opinion, the Court GRANTS
the motion of defendants Joseph F. Lewis, Eddie L. Pearson,· Lorenzo
Parker, Gary L. Bass and

c.

D. Brown for summary judgment and they

are dismissed as defendants in this action;

the Court GRANTS the

motions of defendants Katherine V. McWaters, Jorge Iberra, E.
Cochran,

c.

Couther and F. Clark's to dismiss pendent state

the Court DISMISSES all plaintiffs

cla~s;

from the action with the

·exception of Mary L. Whitley in her capacity as Administratrix of
Joseph H. Jenkins' estate;
42

u.s.c.

§

the Court DISMISSES with prejudice the

1985 and 1986 and 28

u.s.c.

§

2201, 2202, 1331 and 1343

claims.
The Clerk is directed to send a copy of this Order to all
counsel of record.

18
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.. It is so Ordered.

Judge
Norfolk, Virginia
October
1993

G,

,
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V I R G I N I A:
'·\· "';1
....... , •r.Q "i D
'
...
IN THE CIRCUIT COURT FOR THE CITY OF CHESAPEAKE., ,.... . .
.. ,. ",._ ..
...
1 \i 1 \E \'1. n:-·· 1"' •· 'J~~-''.,·
·- _,.,.
.. '
, ------~).'J
:.f"t~
MARY L. WHITLEY, Individually and in her
official capacity as Administratrix of
Joseph H. Jenkins, deceased, et al.,
:

':"

Plaintiff,
CASE NO. 30432-M

v.
COMMONWEALTH OF VIRGINIA DEPARTMENT
OF CORRECTIONS et al.,
Defendants.

PLEA OF RES JUDICATA AND COLLATERAL ESTOPPEL

COMES

NOW

the

Commonwealth

of

Virginia

Department

of

Corrections, Edward M. Murray, Director of the Virginia Department
of Corrections, Eddie L. Pearson, individually and in his official
capacity as Warden,

St.

Brides Correctional Center,

Lorenzo A.

Parker, Gary L. Bass, Major R. C. Brown and Joseph F. Lewis, by
counsel,
Estoppel.

and submit their Plea of Res Judicata and Collateral
In furtherance of said motion, the defendants state as

follows:
1.

The plaintiffs have filed an action against the named

defendants alleging a cause of action that is premised on "gross
negligencen and a

"deliberate indifference" to the medical needs

of Joseph H. Jenkins, deceased.
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2.

The

dismiss/a~

defendants

have

demurred and

filed

a

motion

to

in the alternative a Motion for Summary Judgment as to

the motion for judgment previously filed.
3.

Prior to the filing of this action, the plaintiffs filed

an similar action in the Federal District Court for the Eastern
District, Norfolk Division.

A copy of the Complaint is attached

hereto as Defendants' Exhibit A and incorporated by reference.
4.

Following

the

filing

in

the

Eastern

District,

defendants filed their Motion for Summary Judgment.
attached

hereto

as

Defendants'

Exhibit

B and

the

That motion is
incorporated

by

reference.
5.

Based on these submissions,

the District Court granted

summary judgment to the defendants, by order dated October 6, 1993.
A copy of that order is attached hereto as Defendants' Exhibit

c

and incorporated by reference.
6.

The cause of action, issues and factual background in the

instant case are identical to those raised in plaintiffs complaint
in the Eastern District.

The decision of the Eastern District

Court resolved a number of facts, and the underlying liability of
the defendants for their alleged "deliberate indifference" to the
medical needs of Joseph H. Jenkins, deceased.
7.
Judicata,

Pursuant to the rules of Collateral Estoppel and Res
the

order

of

the

District

plaintiffs action here.
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Court

acts

as

a

bar

to

WHEREFORE for the above entitled reasons, the defendants the
Commonwealth of Virginia Department of Corrections,

Edward M.

Murray, Director of the Virginia Department of Corrections, Eddie
L. Pearson, individually and in his official capacity as Warden,
St. Brides Correctional Center, Lorenzo A. Parker, Gary L. Bass,
Major R.

C.

Brown and Joseph F.

Lewis, by counsel, move this

Honorable Court to grant their Plea of Res Judicata and Collateral
Estoppel.
Respectfully submitted,
COMMONWEALTH OF VIRGINIA DEPARTMENT
OF CORRECTIONS,
EDWARD M. MURRAY
EDDIE L. PEARSON
LORENZO A. PARKER
GARYL. BASS
MAJOR R . C. BROWN
I

JO~~~

By:

Alan Katz
Senior Assistant Attorney General & Chief
Office of the Attorney General
101 North Eighth Street
Supreme Court Building
Richmond, Virginia 23219
(804)

786-0046

(VA. STATE BAR NUMBER:

13382)

ss

CERTIFICATE OF SERVICE

I hereby certify that the foregoing Plea of Res Judicata and
Collateral Estoppel was mailed, first-class, postage prepaid, this
20th day of April, 1994, to Phillip L. Avis, p.q. and Oldric J.
LaBell, Jr., p.q., 240 -24th Street, Newport News, Virginia 23607
and to David C. Bowen, WILCOX & SAVAGE, P.C., 1800 NationsBank
Center, Norfolk, Virginia 23510.

Senior Assistant Attorney General
& Chief
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_EA_S....;_TE....;_RH___;__--=------------ DISTRICT OF

Norfolk Division

SUMMONS IN A CIVIL ACTION
MARY L. WHITLEY, Inaividually and in her
Official Capacity as the Administratr1x
of JOSEPH H. JENKINS Deceased,
GEORGE C. JENKINS,
JAMES F. JENKINS,
DAVID JENKINS,
BARBARA JENKINS ROWSEY,
VIOLET ROWSEY,
ROBERT JENKINS,
SANDRA JENKINS PHILLIPS, and
VIOLET BLANKENSHIP,
Plaintiffs,
v.
JOSEPH F. LEWIS,
EDDIE L. PERSON, individually, and in his
official capacity as Warden, St. Brides
Correctional Center,
LORENZO A. PARKER,
GARY L. BASS,
KATHERINE V. MCWATERS,
JORGE !BERRA, M.D.,
MAJOR R. C. BROWN,
E. COCHRAN, R.N.,
K. STONE, LPN,
M. SIMMONS, LPN,
C. COUTHER, LPN,
M. CASSIDY, LPN, and
F. CLARK, LPN,
Defendants.

CASE NUMBER:

2: 93cv268

~
z
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EXHIBIT

TO THE ABOVE HAMED DEFENDANTS.

YOU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon
PLAINTIFF'S ATTORNEY'"'·""

and ICidressl

Philip L. Avis
Oldric J. LaBell, Jr.
240 - 24th Street
Newport News, Virginia

23607

an answer to the complaint which Is herewith served upon you. within twenty ( 20)
days after service of
this summons upon you. exclusive of the day of service. If you fall to do so. judgment by default will be taken
against you for the relief demanded In the complaint.

DORIS R. CASEY, Clerk
CL~E
.
IUc..
lake D.

•
Bro~
().

BY DEPUTY CLERK

~

11a rch 31, 1993
DATE

58

A TRUE COPY, TESTE:

Dorffli

Casey, ~e~
By ~ (_).. rcfk,-'Deputy Clerk

UNITED STATES DISTRICT COURT
Eastern District of Virginia

Norfolk D1v1s1on

Mary L. Whitley, etc., et al.
Plaintiff

CONSENT TO PROCEED BEFORE A

UNITED STATES MAGISTRATE JUDGE

v.
~oseph

F. Lewis, et al.

26_8_ __
93_c_v_
Case Humber: _ 2_=_

Defendant
CONSENT TO PROCEED BEFORE A UNITED STATES MAGISTRATE JUDGE

In accordance with the proyjsions of 28 U.S.C. § 636(c) and Fed.R.Civ.P.
73, the parties in this case hereby voluntarily waive their right to proceed
before a United States district judge and consent to have a United States
magistrate judge conduct any and all further proceedings in the case, including
the trial, and order the entry of a final judgment.
Signatures

Plaintiff/Counsel

Defendant/Counsel
Unless otherwise indicated below, any appeal shall be taken to the United
States court of appeals, in accordance with 28 U.S.C. § 636(c) and Fed.R.Civ.P.
73(c).
ELECTION OF APPEAL TO DISTRICT JUDGE

(DO NOT EXECUTE THIS PORTION Of THE FORM IF THE PARTIES DESIRE THAT THE APPEAL
LIE DIRECTLY TO THE COURT OF APPEALS)
The parties in this case further consent, by signing below, to take any
appeal to a United States district judge of the court in accordance with 28
U.S.C. § 636(c)(4) and Fed.R.Civ.P. 73{d).

Plaintiff

Defendant

~·-

4/92
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TELEPHONE

UNITED STATES DISTRICT COURT

c...,
c ......... ~

fOit TH(
EASTEitH DrsT~trc:T

or

Vt,.GIHIA

DORIS R. CASEY

OFFICE OF THE CLERK

CLEft I(

WALT£1t L HO,.WAH U.S. COUftTHOUSt

600

GRAHIIT STfttET. 1ST P'LOOft

HOitfOUt. VlltGIHIA

23510

····3250
····32~l

,., ....,.c ....

••I·IJOI

.ltJ..,

•41·31252

MA4olfii.Afl

4•1·llltO

NAT"•AIJ1.tofl00t

441·300•

ADMIOOOIT•ATIVI

.41·1677

TO ALL COUNSEL:
PROCEDURE FOR CIVIL MOTIONS (LOCAL RULE l l l
P~ease·note

that a memorandum of law shall accompany all

motions (unless excepted by the rule) • After all briefs are in, it
is incumbent upon the counsel for the moving party to confer with
opposing counsel and advise this office by letter when a ruling or
determination by submission is desired.

See Local Rule 11.1 for

discovery motion procedures.
Ruling or determination without oral argument requests
are to be addressed to the Civil Docket Section, Clerk's Office,

u.s. District Court, Room 193, 600 Granby Street, Norfolk, VA
23510.

Request for oral argument should be communicated promptly
by counsel to the Calendar Clerk, Mrs. Michael Gunn, at 622-8134.

The

motions

described

on

the

attached

list

are

automatically referred to a judge for decision by the Civil Docket
Section on the second day after receipt of the rebuttal brief
(absent a request for hearing).
ALL COURT PAPERS are to be filed only with the Civil
Docket Section of the U.S. District Court (Room 193).

DORIS R. CASEY, Clerk
Rev.

1992
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IN THE ONITED STATES DISTRIC"" COURT
FOR THE EASTERN DlSTRlCT 0. LRGINIA.
NORFOLK AND NEWPORT NEWS DIVISIONS
)
)

.)

in re:

)
)
)

Motions in Civil Actions

f-ILED

rR
·,.. AP

tl"

~

"410~·
....g..,

.... .
1f
r., -----v,.-..
·--· ........
.....
•

tEr~:~

'"'

P:' _ _ ,,_ ... ,

~;.;..: ti~.

ORDER
A party filing any motion, response or other pleading requiring a ruling, hearing

or determination by the court shall, as soon as the same Is ready therefor, have the
obligation and duty to bring it to the attention of the court lor decision or, if a hearing
is desired, to arrange with all parties and the docket clerk a convenient and timely
hearing date.
The attention of all parties is called to Rule ll(F), Local Rules of Practice,
which reads as follows:
(F) Briefs Required
(1) All motions unless otherwise directed by the Court and except

as noted hereinbelow in Subsection 11CFX2), shall be accompanied
by a written brief setting forth a concise statement ol the facts
and supporting reasons, along with a citation of the authorities upon
which the movant relies. The 'opposing party shall file a response,
including a like brief and such supporting documents as are then
available, within eleven (11) days after service. The moving party
may file a rebuttal brief within three (3) days after the service of
the opposing party's reply brief. For good cause, the responding
party may be given additional time or may be required to file and
serve his response, brief and supporting documents within such shorter
period of time as the Court may specify.
(2) Briefs need not accompany motions (a) for a more definite
statement, (b) Cor an extension of time to respond to pleadings,
unless the time has already expired, (c) for a default judgment, and
(d) solely related to discovery matters, except as set forth In Local
Rule ll.l(E), (F) and (1).

All parties must comply with the above rule.
The Clerk_ shall provide a copy of this order to each plaintiff or counsel -at the
time a complaint is filed, and shall attach copies to the complaint for service on
all de! endants.
IT IS SO ORDERED.

At Norfolk, V"ttginia
A ...

,.n:; d

1 QRQ
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
NORFOLK DIVISION
MARY L. WHITLEY, Individually and
in her Official Capacity as the
Administratrix of JOSEPH H. JENKINS
Deceased,
GEORGE C. JENKINS,
JAMES F. JENKINS,
DAVID JENKINS,
BARBARA JENKINS ROWSEY,
VIOLET ROWSEY,
ROBERT JENKINS,
SANDRA JENKINS PHILLIPS
and
VIOLET BLANKENSHIP,
Plaintiffs,
Civil Action No.

v.

JOSEPH F. LEWIS
Deep Meadows Powhattan Correctional Center
Powhattan, Virginia
and
EDDIE L. PEARSON, individually,
and in his official capacity as
Warden, st. Brides Correctional Center
St. Brides Correctional Center
701 Sanderson Road
Chesapeake, Virginia
and
LORENZO A. PARKER
St. Brides Correctional Center
701 Sanderson Road
Chesapeake, Virginia
and
. fJ Vl'v 1 I
GARY L. BASS
Greensville Correctional Center
Greensville, Virginia

and
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KATHERINE V. McWATERS
St. Brides Correctional Center
701 Sanderson Road
Chesapeake, Virginia
and
JORGE !BERRA, M.D.
St. Brides Correctional Center
701 Sanderson Road
Cheapeake, Virginia
and
MAJOR R. C. BROWN
St. Brides Correctional Center
701 Sanderson Road
Chesapeake, Virginia
and
E. COCHRAN, R.N.
St. Brides Correctional center
701 Sanderson Road
Chesapeake, Virginia
and
K. STONE, LPN
St. Brides Correctional Center
701 Sanderson Road
Chesapeake, Virginia
and
M. SIMMONS, LPN
St. Brides Correctional Center
701 Sanderson Road
Chesapeake, Virginia
and
C. COUTHER, LPN
St. Brides Correctional Center
701 Sanderson Road
Chesapeake, Virginia
and

2
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M. CASSIDY, LPN
St. Brides Correctional Center
701 Sanderson Road
Chesapeake, Virginia
and
F. CLARK, LPN
St. Brides correctional Center
701 Sanderson Road
Chesapeake, Virginia

COMPLAINT

The plaintiffs, Mary L. Whitley, individually and in her
official capacity as Administratrix of the Estate of Joseph H.
Jenkins, Deceased, and George c. Jenkins, James F. Jenkins, David
Jenkins,

Barbara Jenkins Rowsey, Violet Rowsey,

Robert Jenkins,

Sandra Jenkins Phillips, and Violet Blankenship, individually as
and for their complaint allege the following:
INTRODUCTORY STATEMENT JURISDICTION
Subject matter jurisdiction as to this cause of action is
asserted against the defendants is based on:
1.

These causes of action arise directly under

the

Constitution of the United States including but not limited to the
fourteenth amendment thereto.
2.

These causes of action also arise pursuant to the

provision of Title 42

u.s.c.

Section 1983, Section 1985 and Section

1986, and under the provisions of Title 28

u.s.c.

Section 1343, and further pursuant to Title 28

Section 1331 and

u.s.c.

Section 2201

and 2202.
3.

The court has pendent jurisdiction of state related

claims in accordance with the principles stated in United Mine
3
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Workers v. Gibbs, 383

u.s.

u.s.

717 (1966) and Halloran v. Oursler, 289

'

238 (1938).
4.

Joseph Henry Jenkins,

hereinafter referred to as

"Joseph" was 32 years of age at the time of his death on April 1,
1991, and was the natural son of Violet Blankenship and was the
brother of the five other plaintiffs whose names are stated above.
5.

P la inti f f

Mary L.

Whitley is the duly qua 1 if ied

Administratrix of the Estate of Joseph H. Jenkins, deceased, and
qualified in the Circuit court for the City of Newport News on the
3rd day of May, 1991.
6.

Mary L. Whitley as Administratrix brings this action

in her name in her official capacity as personal representative of
Joseph H. Jenkins, deceased, and thus prosecutes and maintains this
action in her name on behalf of the statutory death beneficiaries
enumerated below.
7.

The

following

delineates

the

statutory

death

beneficiaries Joseph H. Jenkins who are entitled to damages as a
result of defendant's wrongful conduct in causing the death of
Joseph H.

Jenkins:

George

c.

Jenkins,

Virginia; James F. Jenkins, brother,
David

Jenkins,

brother,

of

West

brother,

of Gloucester,

of Newport News, Virginia;

Palm

Beach,

Florida;

Barbara

Rowsey, sister, of Newport News, Virginia; Violet Rowsey, sister,
of Newport News,

Virginia;

Robert Jenkins,

brother,

of Newport

News, Virginia; Sandra Phillips, sister, of Hampton, Virginia; and
Violet Blankenship, mother, of Newport News, Virginia.
8.

The Administratrix represents the interest of all
4
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such beneficiaries identified as such under Virginia Code Section
8. 01-50,

et. seq. ,

to

recover

compensation

according

to

U.S. c.

Section 1983 purusant to O'Conner v. Several Unknown Correctional
Officers, 523 F.Supp. 1345 and Brazier v. Cherry, 293 F.Supp. 401.
9.
this

action

The foregoing beneficiaries are named plaintiffs in
in

their

individual

capacities

as

such

statutory

beneficiaries.
10.

The Administratrix is a citizen of the Commonwealth

of Virginia, and a resident of this jurisdictional district.
CLAIMS OF INDIVIDUAL FAMILY MEMBERS

11.

Plaintiffs Violet Blankenship, George

James F. Jenkins,

David Jenkins,

c.

Jenkins,

Barbara Rowsey, Violet Rowsey,

Robert Jenkins, and Sandra Phillips also Mary L. Whitley in their
own names in their individual capacities as close family members in
pursuit of their respective individual claims and according to

u.s.c.

Section 1983 for violations of their personal, United States

Constitutional rights arising out of the defendant's actions in
dealing with and handling Joseph H. Jenkins and causing his death
as hereinafter alleged.
12.

Such wrongful death thereby violated these family

member's respective constitutional rights and interests of

and

association with Joseph H. Jenkins who was a close family member of
each of the foregoing plaintiffs.
JOSEPH H. JENKINS SURVIVAL CLAIMS FOR HIS DEATH
13.

At all pertinent times herein Joseph H. Jenkins was

an inmate and prisoner being held in the custody and control of the
5
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Virginia Department of Corrections at the St. Brides Correctional
Center located in Chesapeake, Virginia, and as such was a party to
a

special relationship with the defendants to provide for his

medical and health care, physical welfare and well-being, safety,
and

security.

Said Joseph H.

Jenkins also as a

result of a

previous automobile accident suffered a permanent brain injury
leaving him in a

diminished capacity to care for

himself

and

greatly diminishing his memory, all which made him incompetent to
be responsible for and control his own medical treatment·all which
circumstances were known to the named defendants.
14.

As

an

inmate

of

the

Virginia

Department

of

Corrections Joseph H. Jenkins had the right to be free from cruel
and

unusual

punishment pursuant

to the 14th Amendment

of

the

Constitution of the United States.
15.

Damages

for

violations

of

Joseph

H.

Jenkins'

personal rights under the Constitution of the United States are

u.s.c.

sought herein by way of his survival claims under 42
1983,

through his

estate represented by Mary L.

Section

Whitley,

his

Administratrix.

PARTIES DEFENDANT
16.

The St. Brides Correctional Center is an institution

and part of the Virginia Department of Corrections operated and
maintained

by

the

State

of

Virginia

located

in

Chesapeake,

Virginia.
17.

The defendant Joseph F. Lewis at the times here in

issue was warden of the

st. Brides Correctional Center and was the
6
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chief policy making and supervisory official of the same with the
duties and responsibilities imposed by law for the formulation,
provision,

creation,

oversight,

supervision and maintenance

of

policies, practices, rules, regulations, customs and usages for the
operation and maintenance of the center including the maintenance,
provision, delivery, access to and availability of medical care and
treatment for all inmates within the custody and control of the
Department of Corrections kept at the center including Joseph H.
Jenkins and as such actted under the color of Virginia State law.
The defendant Joseph F. Lewis is sued in his individual capacity.
18.

The defendant Eddie L. Pearson for a great part of

the time here in issue was warden of the St. Brides Correctional
Center and was the chief policy making and supervisory official of
the same with the duties and responsibilities imposed by law for
the formulation, provision, creation, oversight, supervision and
maintenance of policies, practices, rules, regulations, customs and
usages for the operation and maintenance of the center including
the maintenance, provision, delivery, access to and availability of
medical care and treatment for all inmates within the custody and
control

of

the

Department

of

Corrections

kept

at

the

center

including Joseph H. Jenkins and as such actted under the color of
Virginia State law.

The defendant Eddie L. Pearson is sued in his

individual capacity.
19.

The defendant Gary L.

Bass at the times here in

issue was the assistant warden of the st.

Brides Correctional

Center and also the acting warden of the same and as such was a
7
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policy

making

and

supervisory

official

with

the

duties

and

t

responsibilities imposed by law for the formulation,

provision,

creation, oversight and maintenance of policies, practices, rules,
regulation, customs and usages for the operation and maintenance of
the

st.

Brides

Correctional

Center

including

the

maintenance

provision, delivery, access to and availability of medical care and
treatment for all inmates within the care and custody and control
of the St. Brides Correctional Center including Joseph H. Jenkins
and as such acted under the color of Virginia State Law.

The

defendant Gary L. Bass is sued in his individual capacity.
20.

The defendant Lorenzo Parker at the times here in

issue was the assistant warden of the st.

Brides Correctional

Center and as such was a policy making and supervisory official
with

the

duties

formulation,

and

responsibilities

provision,

creation,

imposed

by

law

for

oversight and maintenance

the
of

policies, practices, rules, regulation, customs and usages for the
operation and maintenance of the St. Brides Correctional Center
including

the

maintenance

provision,

delivery,

access

to

and

availability of medical care and treatment for all inmates within
the care and custody and control of the st. Brides Correctional
Center including Joseph H. Jenkins.

The defendant Lorenzo Parker

is sued in his individual capacity.
21.

Major

R.

c.

Brown

is

an

administrative

and

supervisory officer of the Department of Corrections employed at
St. Brides Correctional Center in Chesapeake, Virginia, and at the
times

here

in

issue,

had

responsibility
8
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for

supervising

the

rendering of services and care, including medical care, to inmates
I

such as Joseph H. Jenkins.
22.

The defendant Jorge !berra, M.D., is a licensed and

practicing physician in the employment of the Virginia Department
of Corrections and thus an employee of the same at the St. Brides
Correctional Center with the job of providing medical care and
treatment to the inmates of the same such as Joseph H. Jenkins and
supervising

the

medical

treatment

given

inmates, including Joseph H. Jenkins.

and

received

by

the

As a physician to provide

medical services to the inmates of the St.

Brides Correctional

Center for the commonwealth he acted under of color of state law
for the purposes of 42

u.s.c.

Section 1983 when undertaking his

duties in supervising and providing treatment of Joseph H. Jenkins
and other prisoners at the St.
thereby

engaged

Department

of

in

conduct

Corrections

Correctional Center.

Brides Correctional Center and

fairly

and

the

attributable
warden

of

to

the

Virginia

st.

Brides

The said defendant was at the times here in

issue a policy making and supervisory official with the duties and
responsibilities imposed by law for the formulation,
creation,

oversight,

supervision

and

maintenance

of

provision,
policies,

practices, rules, regulations, customs and usages for the operation
and maintenance of the St. Brides Correctional Center including the
maintenance, provision, delivery,

access to and availability of

medical care and treatment for all inmates within the custody and
control of the said center including Joseph H. Jenkins and is sued
here in his individual and official capacity.
9
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23.
head

nurse

Katherine
of

responsibility

the
of

St.

v.

McWaters is the Medical Director and

Brides

Correctional

providing medical

care

and

Center

with

treatment

to

the
the

inmates of the center such as Joseph H. Jenkins and at the times
here in issue acted under the color of state law for the purpose of
42 U.S.C.

Section 1983 when performing her duties in supervising

and providing treatment of Joseph H. Jenkins and the other inmates
of the center and thereby engaged in conduct fairly attributable to
the warden of the center and the Virginia Department of Corrections
and further held a

policy making and supervisory position with

duties and responsibilities imposed by law for the formulation,
provision,

creation,

oversight,

supervision

and

maintenance

of

policies, practices, rules, regulations, customs and usages for the
operation and maintenance of the st.
including

the

maintenance,

provision,

Brides Correctional center
delivery,

access

to

and

availability of medical care and treatment for all inmates within
the custody and control of the said center including Joseph H.
Jenkins and is sued here in her individual capacity.

24.

The defendants E. Cochran, F. Clark, M. Cassidy, K.

Stone, M. Simmons and

c.

Couther were employed at the time in issue

as nurses for the Virginia Department of Corrections at the st.
Brides Correctional Center and failed to provide to or to see that
Joseph H. Jenkins received regularly and properly his prescribed
seizure medication.
STATEMENT OF CLAIM - COUNT I
25.

In March of 1988 Joseph H. Jenkins was delivered to
10

71

the care,

custody and control of the warden of the St.

Brides

'
correctional
Center and the defendants herein as a prisoner serving

a sentence imposed by the circuit Court for the City of Newport
News.
From the aforesaid date until April 1, 1991, said

26.

Joseph H. Jenkins remained in the care, custody and control of the
St.

Brides Correctional Center and the defendants herein as a

prisoner

until

his

death

on the

latter date

and

was

thereby

entitled under the due process clause of the 14th Amendment to be
free from deliberate indifference to serious medical need.
27.
April 1,

Throughout the course of his incarceration up until

1991,

Joseph H.

Jenkins had a post traumatic seizure

condition which was controlled by the use of medications and also
suffered

from

rendering

him

medication.

loss

of

memory

incapable

of

and

diminished mental

properly

abilities

self-administering

this

The defendants were aware of the seizure condition of

the said Joseph H. Jenkins and aware of the need for its control by
medication and were aware that failure of the plaintiff to receive
sufficient medication could result in his having a seizure and
serious injury or his death.
Joseph

H.

Jenkins

dinished

The said ·defendants also knew of
mental

capacity

which

made

him

incompetent to oversee the administering of his medication.
28.

For a long period of time prior to April 1, 1991,

the defendants had actual and constructive knowledge and notice of
the need of Joseph H.

Jenkins to receive said medication at a

thereputic level.
11
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29.

For

approximately

a

substantially

three

years

the

long

said

period

of

defendants

time

of

deliberately

neglected and ignored the need of the said Joseph H. Jenkins for
receipt

of

said

medication

and

knowingly

and

willfully

and

deliberately allowed the level of the same to fall below required
therapeutic minimums for his condition by failure to prescribe it
in required amounts and to provide said medication,
receipt by the .said Joseph H. Jenkins.

oversee its

On a prior occasion in 1988
Chesap~ake

said Joseph H. Jenkins was hospitalized in the

General

Hospital for seizures resulting from the failure of the defendants
to administer to him the required medication in the therapeutic
amounts needed.

The defendants were thus made aware of his serious

need for this medication and the likelihood of injury to him should
it not be regularly and properly provided or administered to him.
Notwithstanding this seizure episode the defendants continued to
neglect the need of Joseph H. Jenkins to have a thereaputic level
of the required drugs in his system.
30.

As

a

result

of

the

said

acts

and

omission

of

defendants said Joseph H. Jenkins suffered a seizure on April 1,
1991, resulting in his death.
allege that the death
proximate
defendants

result

of

described

The plaintiffs believe and therefore

of the said Joseph -H.
the

actions

above

which

and

Jenkins

omissions

actions

of

was the
the

constituted

said
gross

negligence under the circumstances and a deliberate indifference to
the serious medical needs of the said Joseph H. Jenkins.
31.

In acting as described in paragraph 21 through 26
12
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above

the

defendants

deprived

Joseph

H.

Jenkins

of

rights,

privileg~s, and immunities secured under the Constitution of the

United States including the right under due process of law to be
free from deliberate indifference to his serious medical needs, to
be free from unnecessary pain and suffering and arbitrary conduct.
As a consequence thereof the plaintiffs believe and allege the
estate of the said Joseph H. Jenkins is entitled to recover damages
for him for the said deprivations he suffered including damage for
any conscioius pre-death pain and distress and for the loss of his
life and the enjoyment thereof.
COUNT II

32.

Plaintiffs hereby allege and restate by reference

the matters alleged in paragraphs 1 through 31 of Count I

and

further state that the death of Joseph H. Jenkins was the proximate
result

of

the

gross

negligence

of

each

of

carrying out their duties relating to him.

the

defendants

in

And consequently, each

of the defendants is liable to the Administratrix of Joseph H.
Jenkins under the law of Virginia pursuant to Section 8.01-50, et
seq of_the Code of Virginia.
33.

Wherefore, as a result of the defendants' aforesaid

conduct resulting in the death of the said Joseph H. Jenkins, the
plaintiffs

Mary

L.

her

official

capacity as Administratrix of the Estate of Joseph H.

Jenkins,

Deceased, and George
Barbara Jenkins
Jenkins

Whitley,

c.

Rowsey,

Phillips,

and

individually

and

in

Jenkins, James F. Jenkins, David Jenkins,
Violet Rowsey,
Violet

Robert

Blankenship,
13
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Jenkins,

individually

Sandra
have

suffered the

loss

of

intimate association with said Joseph

H.·

Jenkins, mental anguish, sorrow, loss of services and assistance
from the decedent, and the expenses of his funeral and burial, and
therefore the plaintiff, Mary L. Whitley as Administratrix of the
Estate

of

Joseph

H.

Jenkins,

prays

for

ONE

MILLION

DOLLARS

($1, 000,000. 00) compensatory damages and TWO HUNDRED FIFTY THOUSAND
DOLLARS ($250,000.00) as punitive damages, jointly and severally,
against the defendants and individual plaintiffs pray for an award
of judgment against the defendants jointly and severally in the sum
of ONE MILLION DOLLARS ($1,000,000.00) as compensatory damages and
TWO

HUNDRED

damages,

and

FIFTY
that

THOUSAND
the

DOLLARS

plaintiffs

($250,000.00)
recover

their

as

punitive

costs

and

a

reasonable attorney's fee and be granted such further relief as may
be necessary.
And the plaintiffs pray for trial by jury on all issues
so triable.
MARY L. WHITLEY, INDIVIDUALLY
AND AS ADMINISTRATRIX OF THE
ESTATE OF JOSEPH H. JENKINS,
DECEASED, AND
GEORGE C. JENKINS,
JAMES F. JENKINS,
DAVID JENKINS,
BARBARA JENKINS ROWSEY,
VIOLET ROWSEY,
ROBERT JENKINS,
SANDRA~~KIN~~~ILLIPS and
VIOLET B~NKENf~I~,
By:

and
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,
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P rlip L. Avis
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~
Virginia State Bar No. (J/)0,11'/
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By:

t/4-./~d ~-<.)
Oldric J. LaBell, Jr.
Virginia State Bar No. 6840

Philip L. Avis, p.q.
240 - 24th Street
Newport News, Virginia
(804) 244-0547
Oldric J. LaBell, Jr.
240 - 24th Street
Newport News, Virginia
(804) 247-9008
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Norfolk Division
MARY L. WHITLEY, Individually and in her
Official Capacity as the Administratrix
of JOSEPH H. JENKINS, Deceased, et al.,
Plaintiffs,
CIVIL ACTION NO.

v.

2:93CV268

JOSEPH F. LEWIS, et al.,
Defendants.
MEMORANDUM IN SUPPORT OF
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT
Joseph F.
Bass and

c.

Lewis,

Eddie L.

Pearson,

Lorenzo Parker, Gary L.

D. Brown, submit this Memorandum in support of their

Motion for Summary Judgment.

PRELIMINARY STATEMENT
Relatives of Joseph H. Jenkins (Jenkins}, a former inmate who
died in April, 1991, as a result of a seizure condition, have filed
suit

under

42

U.S.C.

§

1983.

They

contend

that

prison

administrative officials should be held responsible for an alleged
failure

to medicate Jenkins'

seizure condition.

The Complaint

contains no specific allegations of wrongdoing against any of these
defendants.

Moreover,

their affidavits

establish

they had no

personal knowledge of or direct responsibility for the medical
treatment provided to Jenkins.

For this and the other reasons

provided below, all claims against them must be dismissed.
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FACTS
Plaintiff,

Mary

alleges

Whitley,

that

she

is

the

Administratrix of the estate of Joseph H. Jenkins, a citizen who
died as a result of a seizure condition while incarcerated at the
St. Brides Correctional Center (St. Brides) on April 1, 1991.

She

claims to bring this suit as the personal representative of Joseph
A. Jenkins, deceased, and on behalf of certain alleged statutory
death beneficiaries, including George C. Jenkins, James F. Jenkins,
David Jenkins, and Robert Jenkins (brothers of the deceased), and
Barbara Rowsey, Violet Rowsey and Sandra Phillips (sisters of the
deceased) , as well as Violet Blankenship (mother of the deceased) .
Jenkins' relatives, namely Violet Blankenship, George, James,
David and Robert Jenkins, Barbara Rowsey, Violet Rowsey and Sandra
Phillips,

also have brought suit in their individual capacities

based on a

theory that

their supposed constitutional

right

to

"association with Joseph A. Jenkins" was violated as a result of
the defendants handling of Jenkins' medical treatment.

(Complaint,

· , , 11 and 12) .
Plaintiffs allege that Joseph Jenkins received a permanent
brain injury as a result of an automobile accident that occurred
before he was incarcerated at St. Brides.

They contend that this

injury diminished his ability to care for himself, that he was not
capable of administering his medication, and that defendants were
aware of this.

(Complaint, , 13).

Jenkins died on April 1, 1991, after suffering from a seizure.
Plaintiffs appear to contend that Jenkins' death was the result of
2
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a failure to monitor and administer medication for Jenkins' post
traumatic seizure condition.

They allege in conclusory fashion

that the defendants were aware of Jenkins' medical condition, of
the need to medicate the seizure, and that the failure to medicate
him adequately could result in a seizure, serious injury or death.
{Complaint,

1 27).

Plaintiffs appear to claim that Jenkins did not

receive adequate medical care and that this violated a due process
right under the Fourteenth Amendment.

(Complaint, , 26).

Count two of the Complaint alleges that defendants are liable
for Jenkins'
wrongful

death under Va.

death

statute.

Code Ann.

Plaintiffs

§

8 . 01- 50,

superficially

Virginia' s
claim

that

Jenkins' death was the result of gross negligence of each of the
defendants.

Once again,

plaintiffs state no specific facts

to

support this claim.
Plaintiffs, on behalf of the estate of Joseph A. Jenkins, and
individually, for their alleged "loss of intimate association with
Joseph Jenkins,"

pray for compensatory and punitive damages

excess of 2.5 million dollars.

in

(Complaint, , 33).

Jenkins died on April 1, 1991.

Curiously, plaintiffs did not

file this action until March 31, 1993, one day before Virginia's
two

year

statute

of

limitations

would

run

on

their

claims.

Defendants were not served with this Complaint until late April,
1993, more than two years after Jenkins' death.
Plaintiffs have named as defendants thirteen individuals who
fall into two categories:

prison administrators employed by the

Virginia Department of Corrections
3
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(VDOC) and medical personnel.

This Motion for Summary Judgment is brought on behalf of the prison
administrators named as defendants.
Joseph Lewis is currently a Regional Administrator for the
VDOC's Central Region.
February, 1991.

He has served as Regional Manager since

Lewis was the Warden at St. Brides from April 1,

1989, through January, 1991.

He temporarily was assigned from St.

Brides to Deep Meadow Correctional Center
May,

1990, and February 1, 1991.

(Deep Meadow)

between

Lewis was not assigned to St.

Brides when Jenkins died on April 1, 1991.
During the time that Lewis was assigned as the Warden at St.
Brides, he was responsible for the overall operation of the prison.
His

administrative

responsibility
services

to

for

responsibilities,
the

inmates.

however,

actual

administration

He

not

was

did

not

include

of

any

medical

responsible

for

staffing,

supervising and/or training the health care providers and staff who
provided medical treatment to inmates at St. Brides.

He was not

personally involved in or responsible for rendering any medical
treatment to any inmate.

(Affidavit of Joseph Lewis,

,~

1-3).

Lewis had no knowledge of Jenkins death on April 1, 1991, until he
was served with the Complaint

in 1993.

He had no independent

knowledge of Jenkins' prior medical history or condition during the
time he was incarcerated at St. Brides,
Jenkins' prison medical records.

nor did he ever review

He never received an complaints

from Jenkins regarding inadequate medical care.

In short, he knew

nothing about this matter until he was served with the Complaint.
(Affidavit of Joseph F. Lewis, , 6).
4
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Defendant Eddie L. Pearson has been the Warden at Indian Creek
Correctidnal Center since February 1, 1993.

He served as Acting

Warden at St. Brides between May, 1990, and February 16, 1991, when
he became Warden of St. Brides.

(Affidavit of Eddie L. Pearson,

~

1} .

As Warden of St. Brides, Pearson was generally responsible for
the

administration

of

that

facility.

However,

in

his

administrative capacity at St. Brides, he was not responsible for
the actual administration of medical services to

inmat~s

or the

staffing, supervision and/or training of the health care providers
and staff at

the St.

Brides medical

center.

Pearson was

not

personally involved or directly responsible for rendering medical
treatment to any inmate in the VDOC.
he, at all times,

As a prison administrator,

relied on the professional judgment of doctors

and nurses who provided medical treatment to inmates,
Jenkins,

and

professional
treatment.

did

not

opinions

substitute
concerning

his
an

own

judgment

inmate's

including
for

their

condition

or

(Affidavit of Eddie L. Pearson, , 4}.

Pearson learned of Jenkins' death on April 1, 1991 at his home
in

Richmond.

He

had

no

knowledge

of

Jenkins'

prior

medical

condition or history during the time that he was incarcerated at
St.

Brides.

maintained

Pearson
by

the

St.

never

reviewed

Brides

medical

Jenkins'

medical

department

and

records
was

not

involved in the circumstances that preceded inmate Jenkins' death.
(Affidavit of Eddie L. Pearson, , , 6 and 7).

5
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Defendant Gary L. Bass has been the Deputy Warden of Unit A at
Greensvil'le Correctional Center since July 1, 1991.

He served as

the Assistant Warden at St. Brides between 1985 and June, 1991.

As

Assistant Warden at St. Brides, he was responsible for the overall
daily operation of that facility.

In that capacity, however,

he

had no responsibility for the actual administration of medical
services to inmates or the staffing, supervision and/or training of
the health care providers and their staff.

He was not personally

responsible for or involved in providing medical treatment to any
inmate in the VDOC.

(Affidavit of Gary L. Bass, ~~ 1-3).

Bass was not present at St.

Brides when Jenkins died.

He

learned of Jenkins' death when he received a telephone call that
Jenkins had died in his cell.

Prior to Jenkins' death, Bass had no

independent knowledge of Jenkins prior medical history or condition
during the time that he was incarcerated.
Jenkins'

medical

records maintained by

Bass never reviewed

the

St.

Brides medical

department and was in no way involved in any of the circumstances
that may have preceded Jenkins' death.
involved

in

prescribing

medication

Specifically, Bass was not
for

administration of medication to inmates.

any

inmate

or

in

the

In sum, he was neither

aware of nor responsible for the medical treatment provided to
Jenkins while he was incarcerated at St. Brides.
Gary L. Bass,

1~

(Affidavit of

6 and 7).

Defendant Lorenzo A. Parker has been employed by the VDOC at
St. Brides since 1973.

He has served as the Assistant Warden of

Programs at St. Brides since 1985.
6
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9;

As Assistant Warden of Programs

at St.

Brides,

he was generally responsible for rehabilitative

treatment and programs there.
provided

with

medical

medical expertise.

Inmates confined at St. Brides are

services

by

trained

professionals

with

In his role as an administrator at St. Brides,

he had no responsibility for the actual administration of medical
services to inmates or the staffing, supervision and/or training of
the health care providers and their staff.

He has never rendered

medical treatment to any inmate in the VDOC.

(Affidavit of Lorenzo

A. Parker,
St.

~~ 1,

Brides

2, and 3).
maintains

medical

records

on

each

inmate

incarcerated at that facility and those records are part of an
inmate's permanent prison record.

Since prison administrators do

not provide medical treatment to inmates, it is not customary for
them to review an inmate's medical records to determine or assess
his

physical

Jenkins'

or

medical

mental
records.

condition.

Parker

Consequently,

did

never

reviewed

he had no knowledge of

Jenkins' prior medical history or condition during the time that he
(Affidavit of Lorenzo A. Parker,

was incarcerated at St. Brides.
,~

5 and 6).

c.

D. Brown is a Major and Chief of Security at St. Brides.

He has served in this capacity since November, 1989.
employed by St. Brides since 1983.

He has been

As Chief of Security at St.

Brides, he is responsible for the security of that facility.

He

has no responsibility for the actual administration of medical
services, staffing, supervision and/or training of the health care
providers and their staff.

He has had no personal involvement in
7
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providing medical treatment to any inmate in the VDOC.
of C. D. Brown,
As

Chief

~,

of

(Affidavit

1-3).
Security

at

St.

Brides,

he

relies

on

the

professional judgment of doctors and nurses as it concerns medical
care provided to inmates.

When an inmate has a medical problem, he

may seek medical attention and care from the health care providers.
Inmate complaints about their health are evaluated by and treated
by medical employees who determine what medical treatment, if any,
is necessary.

At no time did Major Brown ever review Jenkins'

medical file and he had no knowledge of Jenkins' medical condition
while he was incarcerated at St.

Brides.

(Affidavit of C.

D.

Brown, ,, 6 and 7) .
Parker personally reviewed St.

Brides grievance

this time.
about

his

condition.

for

His review of those

grievances filed by Jenkins in 1990 and 1991.
records indicated that Jenkins filed four

files

(4)

grievances during

None of Jenkins' grievances pertained to complaints
medication

or

medical

treatment

for

his

seizure

Attached as Enclosure A to the Affidavit of Lorenzo

Parker are grievances filed by Jenkins on April 11, 1990; May 25,
1990 (two filed on this date); and January 10, 1991.

In the first

three grievances Jenkins complained that another inmate stole his
dentures

and

that he was without

teeth.

The last

concerns a

complaint that inmates in the cafeteria line were not giving him
food that he could eat and that they were disrespectful.

These

grievance establish that Jenkins was aware of and had availed
himself of

the Inmate Grievance Procedure and that he had the
8
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ability

to

register

complaints

concerning
~

(Affidavit of Lorenzo A. Parker,

his

incarceration.

7).

The Inmate Grievance Procedure provides inmates with a means
of

formally

notifying

administrative

and

security

staff

at

correctional facilities of legitimate complaints concerning their
incarceration.

Jenkins did not file any grievances during 1990 and

1991 in which he complained about the medical treatment he received
at St. Brides.
the

other

As a result, neither Lorenzo Parker or nor any of

administrators

would

have

had

any

knowle~ge

Jenkins' complaints about medications or his medical care.

about
This is

so because medically trained professionals are responsible

for

providing medical treatment to inmates at correctional facilities.
,~

(Affidavit of Lorenzo A. Parker,
Defendants Brown,

Parker,

4 and 7).

Bass,

Pearson and Lewis make no

decisions concerning inmates' medical needs and, as administrative
staff,

they at all

times

rely on the professional

judgment of

doctors and nurses when an inmate's medical condition or treatment
are at issue.

(Affidavit of C. D. Brown, , 4; Affidavit of Lorenzo

A. Parker, , 4; Affidavit of Gary L. Bass,

1

4; Affidavit of Eddie

L. Pearson, , 4; and Affidavit of Joseph F. Lewis, , 4).
The Complaint contains no specific allegations against any of
the

VDOC

employees

represented

here.

That

is,

apart

from

identifying these defendants in ,, 16-21, their names are nowhere
mentioned in the Complaint.

9
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ARGUMENT

1.

Defendants

Plaintiffs Have No Standing To
Bring This Action Under 42 U.S.C.
§ 1983.

acknowledge

that

a

properly qualified personal

representative or administratrix of Joseph Jenkins may pursue a
constitutional claim on his behalf.

O'Conner v.

Several Unknown

Correctional Officers, 523 F. Supp. 1345, 1348 (E.D. Va. 1981)
(J. Spencer). That opinion, however, does provide support for the
notion that siblings of Joseph Jenkins have
claim under

§

sta~ding

to bring a

1983.

The siblings of Joseph Jenkins do not have standing to bring
a constitutional claim on behalf of their brother because

§

1983

actions are personal in nature and cannot be asserted to redress
alleged wrongs committed against third parties. Inmates v. Owens,
561 F. 2d 560,
under

the

563

guise

(4th Cir.

that

1977).

they have a

Nor can they bring a
"constitutionally"

claim

protected

interest in associating with their brother since there is none. See
Ward v.

City of San Jose,

967 F.2d 280

(9th Cir. 1991) (siblings

have no separately cognizable liberty interest); Bell v. City of
Milwaukee,

746 F.2d 1205

(7th Cir. 1984) (siblings likewise were

dismissed as parties where they brought suit under § 1983 when
their brother was shot and killed by a police officer.).
Defendants also contend that Violet Blankenship,

mother of

Joseph Jenkins has not sufficiently stated a constitutional basis
for her standing to sue in her name individually or on behalf of
her son.

10
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2.

Plaintiffs Have Failed To Meet
The Minimum Pleading Requirements
For Civil Rights Actions

Every circuit in this country has adopted a rule requiring
that

civil

rights

plaintiffs allege with specificity facts

support their claims.
1989).

to

White v. White, 886 F.2d 721, 724 (4th Cir.

Requiring plaintiffs'

to allege

"with specificity some

minimum level of factual support" is necessary to "weed out at an
early stage frivolous claims."
fail

"Vague and conclusory allegations

to state a cause of action."

Flanagan v.

Shively,

783 F.

Supp. 922, 928 (M.D. Pa. 1992).
This heightened specificity requirement serves
a dual purpose by protecting government
officials from frivolous claims and providing
officials with sufficient notice of claim
asserted against them so that they may raise
all applicable defenses.
To conform to this requirement, plaintiff's
complaint must allege the specific conduct
complained of, when and where that conduct
took place, the identity of the responsible
parties and the constitutional rights being
asserted ....
Pleading conclusory allegations that,
for
example,
defendants
acted
willfully,
intentionally and deliberately with reckless
disregard of plaintiff's rights does not
suffice.

Here, plaintiffs have made no specific allegations against any
of the VDOC employees represented here.
assigned to St.

Mr. Lewis was not even

Brides when Jenkins died.

Plaintiffs have not

identified specifically what Joseph Lewis did or did not do that
violated Jenkins'

constitutional
11
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rights.

Plaintiffs

have

not

identified what Messrs. Pearson, Bass, Brown or Parker did that
demonstrated
condition.

For

this

for

indifference

deliberate

reason

alone,

all

medical

Jenkins'

claims

against

these

defendants should be dismissed.
The Affidavits of Gary Bass,

Eddie Pearson,

Joseph Lewis,

Lorenzo Parker and C.D. Brown establish that none of them had any
knowledge

of

inmate

Jenkins'

medical

condition

incarcerated at St. Brides prior to his death.
L. Bass,
F. Lewis,

1

while

he

was

(Affidavit of Gary

6; Affidavit of Eddie Pearson, , 6; Affidavit of Joseph
1~

Affidavit

6 and 7; Affidavit of C. D. Brown,

of

Lorenzo

A.

Parker,

~

6).

,~

As

6 and 7; and
correctional

administrators, none of these individuals was directly responsible
for the actual administration of medical services to inmates or for
the staffing,

supervision,

and/or training of any of the health

care providers and staff at St. Brides.
defendants'

Affidavits).

As

~

(See

administrators,

3 in each of the
who

do

not

have

special medical training, they necessarily defer to the judgment of
medical professionals where the medical needs of inmates is at
issue.

(See , 4 in each of the defendants' Affidavits}.

At no time

have any of these individuals ever encouraged medical staff at a
correctional
inmate,

facility

including

to

withhold

medical

inmate

Jenkins.

Nor

apathetic or indifferent

treatment

have

they

from
ever

any
been

to the medical needs of an inmate or

encouraged others to do so.

(See , 8 in each of the defendants'

Affidavits) .
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None of these defendants had any knowledge of Jenkins' medical
conditiort before he died, responsibility for treating that medical
condition,

nor

had

they

been placed

on

notice

by

the

Inmate

Grievance Procedure that Jenkins' medical needs were not being met.
A search for grievances filed by Jenkins during the sixteen {16)
months prior to his death revealed that he filed no grievances in
which he

complained about

his medical

prescribed for his seizure disorder.

treatment
Indeed,

or medication

none of the four

grievances filed during this time concerned his medical care at
all.

(See Affidavit of Lorenzo A. Parker, ,

administrators
responsibility

none
for,

of
or

these

7, Enclosure A). As

defendants

awareness

of,

inmate

condition or the treatment he received.

had

any

Jenkins'

Further,

direct
medical

since Jenkins

filed no inmate grievances in which he complained about his medical
care, there would have been no reason why they would have become
aware of Jenkins' medical treatment and/or medical condition.
In

response

to

defendants'

properly

supported Motion

for

Summary Judgment, plaintiffs "may not rest on mere allegations
. of

[their]

pleadings but

.

. must set forth specific facts

showing that there is a genuine issue for trial" and, if they fail
to do so, defendants are entitled to summary judgment as a matter
of law.

(emphasis added).

Anderson v. Liberty Lobby,

Inc., 477

U.S. 242, 248, 106 S. Ct. 2505, 2514 (1986); McDonald v. Dunning,
760 F. Supp. 1156, 1159 (E.D. Va. 1991).
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3.

Plaintiffs

Plaintiffs Failed To State
A Claim of Deliberate Indifference

appear

to

claim here

that

defendants

violated

inmate Jenkins' right to be free from cruel and unusual punishment
under

To establish

the Eighth Amendment.

Eighth

Amendment

engaged

in

plaintiffs

conduct

that

must

liability under

demonstrate

evinced

a

knowing

indifference to a serious medical condition.
429 U.S. 97 {1976).

the

that

defendants

and

deliberate

Estelle v. Gamble,

To state a claim of deliberate inditference,

plaintiffs must supply:
[Hard evidence of an unnecessary and wanton
infliction of pain which has resulted in
serious medical or emotional deterioration.
Johnson

v.

Further,

Williams,

768

F.

Supp.

1161-66

{E.D.

Va.

1991).

where the alleged pain inflicted was not meted out as

punishment,

plaintiffs must establish that the defendants acted

intentionally, or with a sufficiently culpable state of mind,
harm.

to

Wilson v. Seiter, 501 U.S. ___ , 111 S. Ct. 2321, 2325, 115

L.Ed.2d 271

Plaintiffs have made no such showing here.

{1991).

Essentially, they appear to claim that because inmate Jenkins died,
someone must have done something wrong.
Plaintiffs

have

not

specifically

identified

the

alleged

conduct committed by each of these defendants that established a
deliberate

indifference

contrast,

Messrs

to inmate Jenkins'

Lewis,

Bass,

Parker,

medical
Brown

needs.
and

In

Pearson

specifically state that they had no knowledge of Jenkins' medical
condition before he died,

that they had never reviewed Jenkins'
14
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medical files, and that none of them were directly responsible for
providing medical treatment to Jenkins or any other inmate.
As
access

long as a prison administrator provides an inmate with
to medical personnel,

he cannot be held responsible for

alleged deficiencies with the care provided.
896 F.2d 848 {4th Cir. 1990).

See Miltier v. Beorn,

Plaintiffs have alleged no direct

acts by any of the defendants that prevented Jenkins from receiving
adequate medical care while he was at St. Brides.

Rather,

complaints are that medication prescribed by medical

prof~ssionals

was not adequately monitored.

their

There is no evidence before this

Court indicating that any of these defendants, who had no medical
training, were responsible for prescribing or monitoring medication
for

inmates

and

their

Affidavits

conclusively

refute

such

a

suggestion.

4.

Only

Defendants Are Immune
From Plaintiffs' Claims

defendant

official capacity.

Pearson appears

to

have

been

sued

in

his

A suit against a state official acting in his

official capacity is really a suit "against the official's office."
Will v. Michigan Dep't of State Police, 491 U.S. 58, 71 (1989).

As

such, a suit for money damages against a state official acting in
his official capacity is barred by the Eleventh Amendment unless
the state has consented to suit or otherwise waived its immunity,
Id., which the Commonwealth of Virginia has not done.
Sheriff of the City of Richmond,
19 83) •

Thus,

574 F. Supp.

90,

Reynolds v.
91

(E.D.

Va.

all claims against any defendant in his official
15
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capacity must be dismissed.
Pla~ntiffs

also have sued each of these defendants in their

individual capacities, yet they have provided no facts indicating
that any of them were personally involved in the events surrounding
inmate Jenkins death.
Liability under §
of

respondeat

1983 is personal in nature.

superior does

not apply

The doctrine

to hold an employer or

supervisor liable for the acts of his employees.

See Monell v.

Dep't Social Services, 436 U.S. 658, 694 (1978); Vinnedge v. Gibbs,
550 F.2d 926, 928 (4th Cir. 1977).

It is clear from the lack of

any specific factual allegations against these individuals that
plaintiffs

have

supervisory
others.
§

named

capacities

them
for

as

the

defendants
alleged

solely

action

or

in

their

inaction

of

Since liability cannot attach under these circumstances in

1983 actions, and all claims against these VDOC officials must be

dismissed.
To

Id.

the

extent

liability on
capacity or
defendants

these
for

are

ircununity under

that

plaintiffs

prison administrators

implementing
entitled
the

are

to

prison

attempting
in

rules

legislative

Eleventh Amendment.

their

to

rule-making

and policies,

immunity
See

impose

and

then

official

Supreme Court

of

Virginia v. Consumers Union, 446 U.S. 719, 731-34 (1980); Rodriguez
v. James, 823 F.2d 8 {2d Cir. 1987).
As noted above, when officials are sued in their individual
capacities, plaintiffs must present proof that the defendants were
personally involved to some degree in the alleged deprivation of
16
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rights.

Vinnedge v. Gibbs, 550 F.2d 926, 928-29 (4th Cir. 1977).

Even then, however, they are entitled to immunity where they can
establish

that

their

actions

were

based

on

an

objective

and

reasonable reliance that they acted in compliance with existing
law.

Harlow v. Fitzgerald, 457 U.S. 800, 102 S. Ct. 2727 (1982).

Qualified immunity is available for state officials when they can
establish either that
the right allegedly (or actually)
violated was not at the time (1)
"clearly established" or that, though
"clearly established" (and violated},
it was one that a "reasonable" person
in the officer's position could have
failed to appreciate would be violated
by his conduct.
Pritchett v. Alford, 973 F.2d 307, 312 (1992), citing Mitchell v.
Forsythe, 472 U.S. at 511, 535 (1985}.
Defendants contend that at all times they acted based on a
objective good faith belief that they were acting in compliance
with the

law.

condition,
Grievance
treatment,
engaged

in

Having no knowledge of

inmate Jenkins'

medical

and since Jenkins filed no grievances in the Inmate
Procedure

in

which

he

complained

about

his

medical

defendants contend that they could not possibly have
any

conduct

that

evinced

a

knowing

or

deliberate

indifference for inmate Jenkins' medical needs. They also were not
aware

that

they

were

violating

protection that he possessed.

any

constitutional

right

or

Consequently, they contend that they

are entitled to immunity under the good faith immunity doctrine.
Harlow v. Fitzgerald, 457 U.S. 800, 102 S. Ct. 2727 (1992}.
17
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Defendants contend that they did not knowingly or unknowingly
violate i'nmate Jenkins or plaintiffs constitutional rights-- and
their affidavits establish this. Since plaintiff has provided no
specific evidence that defendants violated a clearly established
right, they are entitled to sununary judgment.

See Turner v. Damon,

848 F.2d 440, 443 (4th Cir. 1988):

5. Count Two Also Must Be Dismissed

Plaintiffs allege in the pendent state claim count of their
complaint that defendants,
Joseph

F.

chargeable

Lewis,
with

Gary

Eddie L.

L.

conduct

Bass,

Pearson,

and

amounting

to

Major
gross

Lorenzo A.
R.

C.

Parker,

Brown,

are

negligence.

The

plaintiffs allegations once again are mere conclusions bereft of
facts, and fail to state a cause of action in gross negligence or
otherwise as against these defendants.

Even assuming that

allegations in the Complaint were sufficient to state a

the

claim,

nonetheless, the affidavits submitted by the defendants in support
of this motion establish as a matter of law that there are no facts
in dispute that demonstrate they were guilty of gross negligence.
To the extent these allegations may be generously construed by
the Court as asserting a claim based on simple negligence,

these

defendants are nonetheless immune from suit under the doctrine of
sovereign immunity.
this Court

The pendent state claim is to be decided by

utilizing Virginia substantive

law.

In Re Merritt

Dredging Co .. Inc., 839 F.2d 203, 205 (4th Cir. 1988); Sommers Drug
Stores Emp.

P.

Sharing v.

Corrigan,
18
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I

•

883 F.2d 345,

353

(5th Cir.

1989).

The Supreme Court of Virginia has held that "the doctrine

of sovereign immunity is 'alive and well' in Virginia."

Messina v.

Burden,

Individual

228

Va.

301,

307,

321

S.E.2d

657

(1984).

employees of the Commonwealth are entitled to the protection of the
doctrine in actions based on simple negligence if

they qualify

under the four part test enunciated in James v. Jane, 221 Va. 43,
282 S.E.2d 864 (1980).

That test calls for an examination of the

following factors;
[T] he function the employee was performing and the ex~ent
of the state's interest and involvement in that function.
Whether the act performed involves the use of judgment
and discretion is a consideration, but it is not always
determinative .... Of equal importance is the degree of
control and direction exercised by the state over the
employee whose negligence is involved.
221 Va. at 53, 282 S.E.2d at 869.
and

responsibilities

of

these

Examination of the duties

defendants

as

set

out

in

their

affidavits establishes they are entitled to the protection of this
doctrine and this Court should dismiss this pendent state claim
against them as a matter of law.

Gargiulo v. Ohar, 239 Va. 209,

(1990); Bowers v. Commonwealth, 225 Va. 245, 302 S.E.2d 511 (1983);
Lawhorne v. Harlan, 214 Va. 405, 200 S.E.2d 569 (1973)
Finally,

the

plaintiff

family

members

who

sue

in

their

individual capacities are improper party plaintiffs for purposes of
pursuing a wrongful death claim before this Court.
the Code of Virginia sets out who may pursue a
claim.

Subsection B of

§

§

8.01-50 of

wrongful death

8.01-50 states; "Every such action under

this section shall be brought by and in the name of the personal
representative of such deceased person
19
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II

To the extent other

individuals besides the Administratrix are named as plaintiffs,
they would be ineligible to prosecute this action in state court.
They consequently cannot pursue it as a pendent state claim in
federal court.
CONCLUSION

WHEREFORE, defendants Parker, Brown, Bass, Lewis and Pearson
respectfully move

the Court

to grant

their Motion

for

Summary

Judgment for the reasons expressed above.
Respectfully submitted,
JOSEPH F. LEWIS, et al.

!(~~

By______~----~~------------Counsel
Karen L. Lebo
George Chabelewski
Assistant Attorney General
Public Safety & Economic Development Div.
Office of the Attorney General
101 North Eighth Street
Richmond, Virginia 23219
(804) 786-0030
Va State Bar No: 26016
27040

20

96

CERTIFICATE OF SERVICE

I hereby certify that on this 24th day of May, 1993, a true
copy

of

this

Memorandum

in Support

of

Defendants'

Motion

for

Summary Judgment was mailed to Oldric J. LaBell, Jr., Esq., 24024th Street, Newport News, Virginia 23607, counsel for plaintiffs,
and David C.

Bowen,

Esq.,

Willcox & Savage,

1800 Sovran Center,

Norfolk, Virginia 23510-2197, counsel for medical defendants.

~

Karen L. Lebo
Assistant Attorney General
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Judgment in a Civil Case S

~nit£-b- ~hd£s

.JEt istri.ct <1Iourt

EASTERN
DISTRlCT OF. _ _ _ _ _ _ _ _V_IR_G_IN_I_A_ _
Norfolk
MARY L. WHITLEY, Individually and 1n ner D1v1s1on
Official Capacity as the Administratrix
of Joseph H. Jenkins, Deceased, et a1.
JUDGMENT IN A CIVIL CASE
Plaintiffs,

v.

GEORGE C. JENKINS, et al.
Defendants.

CASE NUMBER:

2: 93cv268

0

Jury Verdict. This action came before the Court for a trial by jury. The issues have been tried and the jury has rendered
its verdict.

(!]

Decision by Court. This action came to M"M«~r hearing before the Court.
decision has been rendered.

The issues have been ~ heard and a

that the Court grants the motion of defendants Joseph
Pearson. Lorenzo Parker, Gary L. Bass and C.O. Brown for summary
are dismissed as defendants in this action; and all plaintiffs,
of Mary L. Whitley in her capacity as Administratrix of Joseph
are dismissed from the action.

IT IS ORDERED AND ADJUDGED

F. Lewis, Eddie L.
Judgement and they
with the exception
H Jenkins• estate,

. October 6, 1993

DORIS R. CASEY, Clerk

Date

Clerk
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EXHIBIT

IN THE UNITED STATES DISTRICT COURT
POR THE EASTERN DISTRICT OP VIRGINIA

Norfolk Division

MARY L. WHITLEY, Individually and
in her Official Capacity as the
Administratrix of JOSEPH H. JENKINS
Deceased, et al.,
Plaintiffs,

v.

Civil Action No. 2:93cv268

JOSEPH F. LEWIS, et al.
Defendants.
MEMORANDUM OPINION AND ORDER

Joseph H. Jenkins ("Jenkins"), suffered a seizure on April 1,
1991 and died.

At the time of his death, Jenkins was an inmate at

the St. Brides Correctional Center in Chesapeake, Virginia ("St.
Brides").

Plaintiffs,

Administratrix

of

Mary Whitley,

Jenkins'

relatives, brought this 42

estate

u.s.c.

§

individually and as
and

several

of

the

Jenkins'

1983 action against defendant

doctors, nurses, wardens and prison administrators asserting that
the inadequate medical care Jenkins received at St. Brides violated
his constitutional rights.
state law wrongful death

Plaintiffs also asserted a pendent

cla~.

The matter is presently before this Court on defendants'
motions for summary judgment and partial dismissal.

For the

reasons discussed below, the Court GRANTS the motions of defendants
Joseph F. Lewis, Eddie L. Pearson, Lorenzo Parker, Gary L. Bass and

c.

D. Brown for summary judgment;

the Court GRANTS the motions of

defendants Kathet:ine V. McWaters, Jorge Iberra 1 E. Cochran 1 C.
Couther and F. Clark to dismiss pendent state
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cla~s;

the Court

DISMISSES all plaintiffs from the action with the exception of Mary
'
L. Whitley
in her capacity as Administratrix of Joseph H. Jenkins'

estate;

the Court DISMISSES with prejudice the 42 U.S.C.

and 1986 and 28

u.s.c.

§

1985

§

2201, 2202 and 1343 claims.

Procedural History
On March 31, 1993, plaintiffs filed a wrongful death suit,
~

pursuant to Section 8.01-50 et.

of the Virginia Code in the

Circuit Court for the City of Chesapeake.

In that suit, plaintiffs

allege that defendants, all health care providers, treated Jenkins
negligently and caused his death through their medical malpractice.
On March 31, 1993 the same plaintiffs filed a Title 42

u.s.c.

S 1983 suit against prison administrative and medical officials in
this Court alleging that the defendants violated Jenkins' Eighth
Amendment right to be free from deliberate indifference to his
serious medical needs during his incarceration.
also brought suit pursuant to 42

u.s.c.

SS 2201, 2202 and 1343.

u.s.c.

§§

The plaintiffs

1985 and 1986 and 28

Lastly, plaintiffs asked this Court

to exercise its pendent jurisdiction over plaintiffs' state claims.
Defendants Joseph F. Lewis, Eddie L. Pearson, Lorenzo Parker,
Gary

L.

Bass and C.

D.

Brown,

all of whom served as prison

administrators at St. Brides Correctional Center during Jenkins
incarceration, have now moved for summary judgment pursuant to Rule
56 of the Federal Rules of Civil Procedure and for a protective
order pursuant

to

Rule

26 (c)

of

the

Federal

Rules.

These

defendants also move to dismiss
In

response

to

the

complaint,
2
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defendants

Katherine

v.

McWaters, Jorge !berra, E. Cochran,

c.

Couther and F. Clark1 , all

of whom served as medical personnel at St. Brides, now move to
dismiss plaintiffs' pendent state law claim.

Additionally, these

defendants

Mary

move

to

individually, George

dismiss

c.

plaintiffs

L.

Whitley,

Jenkins, James F. Jenkins, David Jenkins,

Barbara Jenkins Rowsey,

Violet Rowsey,

Robert Jenkins,

Sandra

Jenkins Phillips and Violet Blankenship as improper parties to this
action.
U.S.C.

Finally, these defendants move to dismiss plaintiffs' 42
§

1985 and 1986 and 28

u.s.c.

§

2201, 2202 and 1343 claims.

In the Initial Pretrial Order dated August 12, 1993, this
Court ordered plaintiffs to complete discovery by November 8, 1993
and defendants to complete discovery by December 6, 1993.

In this

order, this Court granted plaintiffs' request for an extension of
time to respond to the summary judgment motion; the new deadline
for plaintiffs' response was September 3, 1993.

The plaintiffs

timely filed their response tc the motion together with supporting
affidavits on September 3, 1993.
Factual Allegations
Construing the allegations in the complaint, affidavits and
supporting documentation most liberally in the plaintiff's favor,
the following factual portrait emerges.
Jenkins was incarcerated at St. Brides from approximately

1

Nurse M. Simmons, who was originally named as a defendant
in this action was improvidently joined and was dismissed from this
action. K. Stone, a named defendant in this action is deceased and
was also dismissed from this action. M. Cassidy was named as a
defendant in the complaint but was never served with this action.
3
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March, 1988 until his death on April 1, 1991.

During that period,

defendants Joseph F. Lewis and Eddie L. Pearson each served as the
warden of St. Brides, defendants Gary L. Bass and Lorenzo Parker
worked as assistant wardens at St. Brides, defendant

c.

was

St.

an administrative

and supervisory officer at

(collectively the "Administrative Defendants").
incarceration, defendant Dr.
administered
Katherine

v.

medical

care

D. Brown
Brides

During Jenkins'

Jorge Iberra was a physician who
to

St.

Brides

inmates,

defendant

McWaters was the Medical Director and head.nurse at

St. Brides and defendants E. Cochran and F. Clark were employed as
nurses at St. Brides (collectively the "Medical Defendants").
Prior to his incarceration, Jenkins received a permanent brain
injury in an automobile accident.

Jenkins' medical records, which

were sent with him to St. Brides, indicated that Jenkins suffered
from a post-traumatic seizure condition resulting from his injury.
Deanten and Phenobarbital had been prescribed to control Jenkins'
seizures, however, Jenkins also suffered from a loss of memory and
diminished mental abilities, conditions which prevented hLm from
properly self-administrating his medication.

(Complaint a t ' 13.)

Without sufficient medication, Jenkins was at increased risk for
having seizures which were likely to result in serious injury or
death.
During his approximately three years at St. Brides, Jenkins
had frequent contact with the St. Brides medical staff.

Jenkins

suffered several seizures which required medical attention during
those years.

Dr. Prudencio Mendez, Jr. of Greenbrier Ear, Nose &
4
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Throat evaluated Jenkins for persistent nosebleeds during October,
1990.

In an October 9, 1990 letter from Dr. Mendez to Dr. !berra,

Dr. Mendez wrote that Jenkins was "complaining of seizures . • • He
has had 4 this past year.

The· last one about 3 months ago."

(Letter from Mendez to Iberra of 10/9/90 at 1.)
Jenkins' medical records at St. Brides contains a narrative
description of the January 30, 1990 seizure.

(Pl. Ex. 4 at 2.)

According to the records, Officer Perry observed Jenkins having a
seizure in his sleep at approximately 1:40 A.M.

Id.

Perry

observed Jenkins trembling and "jerking around" for approximately
four minutes.

Id.

After ten minutes, Perry noticed that Jenkins

was breathing normally.

Id.

Perry reported that Jenkins suffered

no apparent injury and had been unaware that he had had the seizure
during his sleep.
medical staff.

Id. at 3.

Id.

Perry told Jenkins to report to the

Jenkins reported to the medical staff later

that morning and was examined by them.

Id.

Medical staff

"strongly encouraged .. Jenkins "to take his medication" which had
been "modified to once a day dose."

Id.

The staff noted that

Jenkins "seem(ed] to understand .. their instructions.
Jenkins medical records also show

t~at

Id.

on February 21, 1990 a

guard called the medical staff to report that Jenkins had a near
seizure during the night.
event.

Id.

Id•

Jenkins again did not remember the

When Jenkins reported to the medical staff he reported

that he felt fine.
his medication.

Id.

Again the staff encouraged Jenkins to take

Id.

Apparently, Jenkins' suffered a more serious seizure during .
5
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the

night

of

August

transported from St.
Emergency Room.

30,

On that

1989.

night,

Jenkins

was

Brides to the Chesapeake General Hospital

Id. at 1.

While at the hospital, a doctor told

Jenkins that Jenkins would die if he did not receive adequate
amounts of his seizure medication.
called his

sister,

(Rowsey Aff. a t ' 2.)

Violet Rowsey,

Jenkins

and reported the Chesapeake

General doctor's warning to her. Id.
In her affidavit, Rowsey reports that she telephoned the St.
Brides medical staff when Jenkins was in Chesapeake General and
spoke with a nurse.

Id.

Rowsey warned the nurse that Jenkins

would die if he was not properly medicated.

Id.

Although the

nurse assured her that Jenkins would receive his medication, Rowsey
telephoned the nursing staff on subsequent occasions.

Id.

Rowsey

also telephoned Gary Bass, the assistant warden at St. Brides, and
reported to Bass the Chesapeake General doctor's warning that
Jenkins would die without proper medication.

Id.

Jenkins also

reported to his mother and sister that a St. Brides nurse, who
argued with Jenkins "all the time" refused to dispense medication
to Jenkins because he had cursed at her.

(Blankenship Aff. at ' 4

and Rowsey Aff. a t ' 3.)
Jenkins underwent at least ten blood tests during the period
between April 6,

1988 until January 8, 1991.

Def.'s Mot. for Summ. J. at 3.)

(Pl.'s Resp.

to

Reports from these tests reveal

that Jenkins' levels of Phenobarbital and Dilantin fell far below
the therapeutically required levels.
January

23,

1990

showed

levels
6
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-I

of

Id.

Only one report dated

the medication within

the

therapeutically required range.

Id.

t

On April 1, 1991, Jenkins suffered a seizure which resulted in
his death.
Each

of

the

Administrative

Defendants

have

affidavits in support of their Summary Judgment motion.

submitted
In their

affidavits, these defendants claim that they were not personally
involved in rendering medical treatment nor were they personally
involved in the actual administration of medical services to
inmates incarcerated at St. Brides.

See, e.g., Brown Aff. a t ' 3.

Administrative Defendant's Motion for Summary Judgment
In their Response to the Administrative Defendant's summary
judgment motion, plaintiffs state conclusively, "it is apparent
that

Administrative

personnel

were

aware

of

Jenkins'

life

threatening condition, of his need for medication, and that he had
not been receiving it as needed."

( Res p • Br . of P 1 . ' s at 3 . )

Plaintiffs allege that Jenkins' medical records demonstrate that
St.

Brides

guards

had

been

aware of

Jenkins'

seizures.

Id.

Furthermore, relying on Rowsey's affidavit, plaintiffs allege that
Bass had been informed of Jenkins' seizure condition and his vital
need for medication.

Id.

Plaintiffs ask the Court to "infer" that "the guards involved
informed their superiors in Administration and that Mr.
informed

other

administrators

of

Jenkins'

situation."

Bass
Id.

Plaintiffs conclude, "[t]hus it appears that the administrators at
St. Brides knew (Jenkins] had a vital medical need, that this need
was not being met, and that this condition went on for a period of
7
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more than two years. " Id.

The plaintiffs state their belief "that

other evidence located during discovery when completed will make
the responsibility and liability of the Administrative defendants
clearer."

Id.

Plaintiffs then ask for additional time to respond

to the Motion for Summary Judgment.
Summary

judgment

is

appropriate

where

"the

pleadings'

depositions, answers to interrogatories, and admissions on file,
together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the moving party is-entitled
to summary judgment as a matter of law.

II

F. R. Civ. P. 56(c).

To

avoid summary judgment, the nonmoving party must introduce evidence
to create an issue of material fact on ''an element essential to the
party's case, and on which that party will bear the burden of proof
at trial."
As

Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).

a threshold matter, this court must first determine whether

the motion for summary judgment is premature because the tLme for
plaintiffs to complete discovery has not yet expired.

It is well

established that summary judgment should be denied "where the nonmoving party has not had the opportunity to discover
that is essential to his
Inc.,
56(f).

opposition.~~

477 U.S. 242, 250 n.S. (1986);

i~for.mation

Anderson v. Liberty Lobby,
See also Fed. R. Civ. P.

"Opportunity" is the operative word.

When a litigant has

had the opportunity to conduct but was slow in pursuing discovery,
summary judgment may be entered.

See, e.g., Colby v. J.C. Penney

Co., 926 F.2d 645, 646 (7th Cir. 1991).

In an unpublished opinion,

the Fourth Circuit has held, "[i]f there was ample opportunity for
8
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discovery but a litigant did not avail himself of that opportunity,
r

the court's decision to cut off discovery and to enter summary
Mann v.

judgment is not an abuse of discretion."

Princeton

Community Hospital, Assoc., Inc., 1992 WL 38145 (4th Cir. 1992).
In Iota Xi Chapter of Sigma Chi Fraternity v. George Mason
University, 993 F.2d 386 (4th Cir. 1993), the Fourth Circuit upheld
a district court decision granting a motion for summary judgment
filed merely 23 days after suit had been initiated.

In that case,

the Fourth Circuit rejected the argument that summary judgment had
been prematurely entered.
Additionally,

Rule

56(£)

of

the

Federal

Rules

of

Civil

Procedure requires a party seeking a continuance or denial of
summary judgment motion because of a lack of discovery to inform
the court of the need for further discovery by sworn affidavit.

A

party opposing a motion for summary judgment who fails to comply
with this requirement does so at his peril.

BlacJanon v. Perez, 7 91

F. Supp. 1086, 1092 (E.D.Va. 1992).
In

the

present

case,

Jenkins

died

Plaintiffs filed suit in this court on

on

Mar~h

April

1,

1991.

31, 1993--one day

before the statute of limitations on their claims would have run.
The Administrative Defendants moved for summary judgment on May 25,
1993.

Pursuant to Rule 11(F)(1) of the Local Rules of Practice for

the United States District Court for the Eastern District of
Virginia, plaintiffs had eleven days to file their response to
defendant's motion.
Rather than complying with the local rule, on June 7, 1993
9
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plaintiffs moved for an extension of

t~e

to file their response.

The court' accommodated plaintiffs by pushing the deadline for their
Plaintiffs took the entire

response back to September 3, 1993.

time allotted for filing their response, filed their response on
September 3rd, and now claim the need for further discovery in
order to properly respond to the motion.
Plaintiffs had ample time to conduct discovery in this case.
More importantly in the many months since this case was filed
plaintiffs have had the opportunity to discover the facts-needed to
uphold

their

claim

against

the

Administrative

defendants.

Plaintiffs have had more than three months since the Administrative
Defendants moved for summary judgment to conduct discovery or to
present this Court with materials in opposition to that motion.
This Court has already indulged plaintiff by extending the tLme for
responding to the summary judgment motion.

Moreover, plaintiffs

have not complied with the requirements of Rule 56(£) by failing to
file an affidavit alleging the need for additional discovery.

For

all these reasons, summary judgment is not premature in this case.
Turning now to the substance.of the summary judgment motion,
prison personnel's deliberate indifference to an inmate's serious
medical need is actionable under 42

u.s.c.

S 1983 as a violation of

the Eighth Amendment ban on cruel and unusual punishment.
e.g.,

Estelle v. Gamble, 429

u.s.

97, 104-05 (1976).

See,

Supervisory

liability for constitutional violations, though, is not premised
upon a theory of respondeat superior,

Monell v. Department of

Social Services, 436 F.2d 658, 691 (1978), rather, supervisors may
10

108

be liable for constitutional injury if there is

supervisory

,

indifference or tacit authorization of subordinate misconduct.
Orpiano v. Johnson, 632 F.2d 1096, 1101 (4th Cir.

1981), cert

denied 450 U.S. 929 (1981).
In a supervisory liability case, a plaintiff assumes a heavy
burden.

Slakan v. Porter, 737 F.2d 368, 373 (4th Cir. 1984).

The

plaintiff must not only demonstrate that a prisoner faced harm from
some specified source, "but he must also show that the supervisor's
corrective inaction amounts to deliberate indifference ·or 'tacit
authorization' of the offensive [practices]."

Id.

Plaintiffs

cannot show deliberate indifference or tacit authorization "by
pointing to a single incident or isolated incidents" nor can a
supervisor be held liable for the "deliberate criminal acts of his
properly trained employees when he has no basis upon which to
anticipate the misconduct."

Id.

In particular, plaintiffs may not hold supervisory defendants
liable for actions taken by medical professionals unless

"the

official charged acted personally" in the alleged deprivation of
medical treatment.
1977);

Vi~nedqe

v. Gibbs, 550 F.2d 926, 928 (4th Cir.

see also Miltier v. Beorn, 896 F.2d 848; 854-55 (4th Cir.

1990) (ordinarily, supervisors are entitled to rely on the medical
judgments made by prison physicians and therefore may not be held
liable for those judgments);

but see Cooper v. Dyke, 814 F.2d 941

(4th Cir. 1987) (police officer who ignored repeated requests for
medical attention from gunshot victim could not claim reasonable
reliance on paramedics' interrupted examination).
11
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Moreover, a

plaintiff cannot establish supervisory liability merely by showing
r

a subordinate physicians' deliberate indifference to a serious
Mil tier,

medical need.

896 F. 2d at 854;

See also Boyce v.

Alizaduh, 595 F.2d 948, 953 (4th Cir. 1979).
In Boyce, the Fourth Circuit concluded where the plaintiffinmate's complaint did not indicate that supervisory defendants
neglected his needs, and where the prison physicians promptly saw
the plaintiff and engaged in a course of treatment, the supervisory
defendants were "beyond any doubt not liable to the plaintiff under
any conceivable

state

of

facts."

Boyce,

595

F.2d at

953.

Similarly, in Miltier, in denying the existence of supervisory
liability, the Fourth Circuit stated:
it would be an unprecedented extension of the theory of
supervisory liability to charge [the] wardens with ensuring
that their subordinates employed proper medical procedures-procedures learned during several years of medical school,
internships, and residencies. No record evidence suggests why
the wardens should not have been entitled to rely upon their
health care providers' expertise.
Miltier, 896 F.2d at 854.
Here, as in Miltier, there is no triable issue concerning the
Administrative defendants'

supervisory liability.

Plaintiffs'

complaint and supporting affidavits do not contain any specific
allegations
Defendants.

of wrongdoing on the part of

the Administrative

Jenkins' St. Brides medical records reveal that he

received medical attention on a number of occasions during his
incarceration. There are no allegations that supervisory personnel
failed to establish an adequate medical department at St. Brides,
nor do the plaintiffs allege that any of the Administrative
12
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Defendants personally interfered with the medical staff or condoned
'
the medical
staff's allegedly inadequate treatment of Jenkins.

Plaintiffs

do

not

even

establish

that

Defendants, with the exception of Mr.

the

Bass,

Administrative

had any personal

knowledge of Jenkins' seizure condition.Plaintiffs' sole allegation
is that nearly two years before Jenkins' death, Rowsey telephoned
Bass and reported her concerns about Jenkins level of medication.
This single factual allegation forms the totality of the plaintiffs
specific

factual

support

Administrative Defendants.

for

their

action

against

the

The recitation of a single alleged

incident is not sufficient to stave off summary judgment on these
claims.

See Slakan, 737 F.2d at 373.

plaintiff's
overcome

claim of medical

the

Administrative

For the reasons stated,

indifference
Defendant's

is

insufficient to

motion

for

summary

judgment.
Accordingly,

the Court GRANTS the motion of defendants

Joseph F. Lewis, Eddie L. Pearson, Lorenzo Parker, Gary L. Bass and

c.

D.

Brown for

summary

judgment and they are dismissed as

defendants in this case. 2
Medical Defendants' Motion to Dismiss--Pendent State
In addition to their constitutional

2

cla~s,

Cla~s

plaintiffs allege

The Administrative defendants also moved for summary
judgment because they cannot be liable because they are qualifiedly
immune from suit. Because the Court has granted summary judgment
on other grounds, the Court does not reach the immunity question.
Additionally, the Administrative Defendants moved for a protective
order in this case. Because this court has granted the summary
judgment motion dismissing the action against these defendants, the
issue of a protective order is now moot.
13
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that the Medical Defendants' failure to properly medicate Jenkins
,

constituted

malpractice

which

resulted

in

Jenkins'

death.

Plaintiffs filed a wrongful death action in the Chesapeake Circuit
court and asks this court to exercise its supplemental jurisdiction
over this claim.
This court has

"supplemental

jurisdiction over all other

claims that are so related to claims in the action within [its]
original jurisdiction that they form part of the same case or
controversy."

28

u.s.c.

1367(a).

Plaintiffs' negligence claLm

arose out of the same set of facts and circumstances as their
constitutional claims.
parties and evidence.
claLm

lies

within

Both sets of claims involve the same
Accordingly, the state law wrongful death

the

ambit

of

this

Court's

supplemental

jurisdiction.
The Medical Defendants contend that the state law action was
improperly filed in state court due to the Administratrix's failure
to give proper statutory notice to the defendant health care
providers as mandated by

§

8.01-581 of the Virginia Code.

Virginia's Medical Malpractice Act, Va. Code Ann.
et.

~'

§

8.01-581

controls the rights and obligations of the parties in a

wrongful death case, premised on a medical malpractice claim.
v. Abernathy, 231 Va. 228, 231, 343 S.E.2d 318 (1986).

Horn

At the time

that plaintiffs filed suit, the Act stated:
No action may be brought for malpractice against a health care
provider unless the claimant notifies the health care provider
in writing by registered or certified mail prior to commencing
the action. The written notification shall include the time
of the alleged malpractice and a reasonable description of the
act or acts of malpractice. • • •
14
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Va. Code Ann. S 8.01-581.2. (Repl. Vol. 1992). 3

The Act defined

'
"health care
provider" as:

a person • • . licensed by this Commonwealth to provide health
care or professional services as a physician • • • dentist,
pharmacist, registered or licensed practical nurse • • .
Va. Code

§

8.01-581.1.

In Glisson v. Loxley, 235 Va. 62, 366 S.E.2d 68 (1988), the
Virginia Supreme Court affirmed the trial court's dismissal of the
plaintiff's medical malpractice claim where the plaintiff had not
complied with the statutory notice provision.

See also

~ierce

v.

Caday, 244 va. 285, 292, 422 S.E.2d 371 (1992).
At oral argument, plaintiff counsel conceded that plaintiffs
did not comply with the statutory notice requirements of the
Medical Malpractice Act.

The Medical Defendants in the present

case are all "health care providers" and as such were entitled to
notice of the malpractice claim before they could be sued.

Because

none of the Medical Defendants received such notice, this court
GRANTS the motions of defendants Katherine V. McWaters,
!berra, E. Cochran,

c.

Jorge

Couther and F. Clark to dismiss pendent

state claims and DISMISSES the pendent state medical malpractice
cla~s

without prejudice.
Defendant's Motion to Dismiss--Improper Plaintiffs

Both the Administrative and Medical Defendants move to dismiss
all of the named plaintiffs in this action except for Mary L.

3

On July 1, 1993 the 1993 amendment to Va. Code § 8.01581.2 went into effect, rewriting the section. However, at the
t~e plaintiffs filed suit, § 8.01-581.2 required plaintiffs to
notify the Medical Defendants before commencing suit.
15
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Whitley in her capacity as the Administratrix of Jenkins' estate.
r

Specifically, the defendants claim that Mary L. Whitley, in her
individual capacity, George

c.

Jenkins, James F. Jenkins, David

Jenkins, Barbara Jenkins Rowsey, Robert Jenkins, Sandra Jenkins
Phillips and Violet Blankenship lack standing to bring a survival
action under

§

1983.

A properly qualified personal representative or administratrix

may

pursue

a

O'Conner v.

constitutional

claim

on

behalf

of

Several Unknown Correctional Officers,

1345, 1348 (E.D. Va. 1981).

a

decedent.

523 F.Supp.

Individual plaintiffs, however, must

allege a specific violation of their own constitutional rights in
order to state a§ 1983 claim.

Inmates v. Owens, 561 F.2d 560 (4th

Cir. 1977).
In

the

present case,

the

individual

plaintiffs

have

not

alleged that any of the defendants have violated any recognized,
right, privilege, or
seek

redress

~unity

because

constitutional rights.

of

owed to them.

the

alleged

Instead, plaintiffs

violations

of

Jenkins'

These individual plaintiffs lack standing

to bring Jenkins constitutional claims.

Mary L.

Whitley,

as

Administratrix of Jenkins' estate is the proper party.to pursue
Jenkins' constitutional claims.
all plaintiffs

Accordingly, the Court DISMISSES

from the action with the exception of Mary L.

Whitley in her capacity as Administratrix of Joseph H. Jenkins'
estate.
Motion to Dismiss: 42 u.s.c. §§ 1985 , 1986
28 u.s.c.s 2201, 2202, 1331 and 1343 Claims
The introductory statement of
16
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jurisdiction in plaintiff's

Complaint reads, "(t]hese causes of action also arise pursuant to
r

the provision of Title 42

u.s.c.

Section 1983, Section 1985 and

Section 1986, and under the provisions of Title 28

u.s.c.

Section

1331 and Section 1343, and further pursuant to Title 28
Section 2201 and 2202."

(Compl. at 1.)

u.s.c.

Later, in the statement of

claim section of the Complaint, the plaintiffs list two counts
against defendants.
Joseph H.

Count I alleges that "the defendants deprived

Jenkins of rights, privileges and immunities secured

under the Constitution of the United States including the· right to
be free from deliberate indifference to his serious medical needs,
to be free
conduct."

from unnecessary pain and suffering and arbitrary

(Compl. at 13.)

Count II claims that the defendants are

liable to "the Administratrix of Joseph H. Jenkins under the law of
Virginia pursuant to Section 8. 01-50,
Virginia."
mention

Id.

the

et seq of the Code of

The claims section of the complaint does not

other

sections

mentioned

in

the

introductory

jurisdictional statement.
Title 42 U·.S.C.

§

1985 creates a cause of action against two

or more parties who, acting under color of state law, conspire to
violate a person's equal protection under the law.

Section 1986

provides for a cause of action against .a person who knowingly
neglects or refuses to prevent a violation of S 1985. Title 28

u.s.c.

§§

2201 and 2202 concern declaratory judgments.

1343 concerns civil actions pursuant to Title 42
elective franchises.

u.s.c.

§

Section
1985 and

The Medical Defendants now move for dismissal

of the claims under these statutes because plaintiffs have stated
17
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only

conclusory

indicating

allegations

and

have

not

alleged

any

facts

causes of action under these statutes.

At oral argument on these motions, plaintiffs' counsel stated
that he had no objection to dismissing any claims alleged under 42
U.S.C.

§§

1983,

1985 and 1986, and under the provisions of 28

U.S. C.

§§

2201,

2202,

1331 and 1343.

Accordingly,

the Court

DISMISSES these claims.
Conclusion
For the reasons discussed in this opinion, the

Cou~t

GRANTS

the motion of defendants Joseph F. Lewis, Eddie L. Pearson, Lorenzo
Parker, Gary L. Bass and C. D. Brown for summary judgment and they
are dismissed as defendants in this action;
motions

of defendants Katherine V.

the Court GRANTS the

McWaters,

Jorge !berra,

E.

Cochran, C. Couther and F. Clark's to dismiss pendent state claLms;
the

Court

DISMISSES

all

plaintiffs

from

the

action with

the

exception of Mary L. Whitley in her capacity as Administratrix of
Joseph H. Jenkins' estate;
42

u.s.c.

§

the Court DISMISSES with prejudice the

1985 and 1986 and 28

u.s.c.

§

2201, 2202, 1331 and 1343

claims.
The Clerk is directed to send a copy of this Order to all
counsel of record.

18
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It is so Ordered.

Judge
Norfolk, Virginia
October C,
, 1993
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V I R G I N I A:
c::

r-

.

IN THE CIRCUIT COURT FOR THE CITY OF CHES~EAK!~.

r., :-··,_.
-·,

-

..,-

MARY L. WHITLEY, Individually and in her
official capacity as Administratrix of
Joseph H. Jenkins, deceased, et al.,
l

r···

Plaintiff,

o!..:'.

c-..

~ ~

: .~

CASE NO. 304.32 -M'

v.

,-.

COMMONWEALTH OF VIRGINIA DEPARTMENT
OF CORRECTIONS et al.,
Defendants.
DEMURRER AND MOTION TO DISMISS OR IN THE ALTERNATIVE
POR SUMMARY JUDGMENT
NOW

COMES

the

Commonwealth

of

Virginia

Department

of

Corrections, Edward M. Murray, Director of the Virginia Department
of Corrections, Eddie L. Pearson, individually and in his official
capacity as Warden,

St.

Brides Correctional Center,

Lorenzo A.

Parker, Gary L. Bass, Major R. C. Brown and Joseph F. Lewis, by
counsel, and submit their Demurrer, Motion to Dismiss or in the
Alternative for Summary Judgment, and affidavit in support as their
response

to

the. Motion

for

Judgment

previously

filed.

In

furtherance of said motions, the defendants state as follows:
1.

The plaintiff has alleged in his motion for judgment that

this is a tort claim brought under the authority of the Virginia
Tort Claims Act, § 8.01-195.3 et seg, of the Code of Virginia, and
pursuant to the Wrongful Death Act § 8.01-50 et seg, of the Code of
Virginia.
2.

To the extent that the plaintiffs seek relief under the

Wrongful Death Act,

the Demurrer,

1.1H

Motion to Dismiss or in the

Alternative Motion for Summary Judgment should be granted because
those plaintiffs other than the duly appointed Administratrix of
the Estate of the deceased, are improper plaintiffs pursuant to
§

8.01(B) of the Act.
3.

Tort

To the extent that the plaintiff seeks relief under the

Claims

Act,

the

Demurrer,

Motion

to

Dismiss

or

in

the

Alternative Motion for Summary Judgment should be granted because:
(a)

Though the plaintiff names the Commonwealth of Virginia
Department of Corrections, Edward M. Murray, Director of
the Virginia Department of Corrections, Eddie L .· Pearson,
individually and in his official capacity as Warden, St.
Brides Correctional Center, Lorenzo A. Parker, Gary L.
Bass, Major R. C. Brown and Joseph F. Lewis, the Tort
Claims Act does not provide for suit against state
agencies nor individual employees of a state agency.

(b)

The Tort Claims Act does not provide for damages
excess of SEVENTY-FIVE THOUSAND DOLLARS ($75,000).

(c)

The plaintiffs have not verified under oath by an
affidavit, that the deceased, as an inmate of the
Department of Corrections, had exhausted his remedies
under
the Adult
Institution Grievance
Procedures
promulgated by the Department of Corrections as required
under § 8.01-195.3.

4.

in

To the extent that the plaintiff seeks relief against the

Commonwealth of Virginia Department

of

Corrections,

Edward M.

Murray, Director of the Virginia Department of Corrections, Eddie
L. Pearson,

individually and in his official capacity as warden,

St. Brides Correctional Center, Lorenzo A. Parker, Gary L. Bass,
Major R.

C. Brown and Joseph F. Lewis,

the Demurrer, Motion to

Dismiss or in the Alternative Motion for Summary Judgment should be
granted because;
(a)

To the extent the plaintiff alleges negligence on the
part of these defendants, they are immune from suit under
-2-

the doctrine of sovereign immunity.
(b) ' The plaintiffs fail to state a cause of action in
negligence, gross negligence or otherwise as against the
Commonwealth of Virginia Department of Corrections,
Edward M. Murray, Director of the Virginia Department of
Corrections, Eddie L. Pearson, individually and in his
official capacity as Warden, St. Brides Correctional
Center, Lorenzo A. Parker, Gary L. Bass, Major R. C.
Brown or Joseph F. Lewis.
WHEREFORE for the above entitled reasons, the defendants the
Conunonwealth of Virginia Department of Corrections,

Edward M.

Murray, Director of the Virginia Department of Corrections, Eddie
L. Pearson, individually and in his official capacity as Warden,
St. Brides Correctional Center, Lorenzo A. Parker, Gary L. Bass,
Major R.

C. Brown and Joseph F.

Lewis, by counsel, move this

Honorable Court to grant their Demurrer, Motion to Dismiss or in
the Alternative Motion for Sununary Judgment.
Respectfully submitted,
COMMONWEALTH OF VIRGINIA DEPARTMENT
OF CORRECTIONS,
EDWARD M. MURRAY
EDDIE L. PEARSON
LORENZO A. PARKER
GARYL. BASS
I

:OR;;;;::~
Alan Katz
Senior Assistant Attorney General & Chief
Office of the Attorney General
101 North Eighth Street
Supreme Court Building
Richmond, Virginia 23219
(804)

786-0046

(VA. STATE BAR NUMBER:

13382)
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CERTIFICATE OF SERVICE
I

hereby certify that

the

foregoing Demurrer,

Motion to

Dismiss or in the Alternative Motion for Summary Judgment was
mailed, first-class, postage prepaid, this 20th day of April, 1994,
to Phillip L. Avis, p.q. and Oldric J. LaBell, Jr., p.q., 240 24th Street, Newport News, Virginia 23607.

Alan~ ;r:t;;

Senior Assistant Attorney General
& Chief
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VIRGINIA:
IN THE CIRCUIT COURT OF TilE CITY OF CHESAPEAKE
MARY L. WHITLEY, Individually and in
her official capacity as the
Administratix of JOSEPH H. JENKINS,
deceased, et al.,
Plaintiffs,

v.

LAW NO. 30432

CO:MMONWBALTH OF VIRGINIA, et al.,
Defendants.

BRIEF IN SUPPORT OF PLEAS AND DEMURRERS OF DEFENDANTS
DR. JORGE mERRA, KATHERINE McWATERS,
ESTHER COCHRAN, CATHERINE COUTHER,
FRANCES CLARK, and MARY SIMMONS

Defendants DR. JORGE !BERRA, KATIIERINE McWATERS, ESTHER
COCHRAN, CATHERINE COUTHER, FRANCES CLARK, and MARY S!WdONS
(hereinafter referred to collectively as "the medical defendants"), by counsel, have flied
various pleas and a demurrer to the motion for judgment ftled herein. These pleadings
raise defenses of res judicata, collateral estoppel, and sovereign immunity. In addition,
a demurrer has been asserted premised upon the plaintiffs' prayer for relief in excess of
the maximum amount allowed by law.

PROCEDURAL POSTURE OF CASE
This is a suit for the alleged wrongful death of plaintiffs' decedent,

PENDER & COWARD

an inmate at

'PROFESSIONAL CORPORATION

ATTORNEYS AT LAW
VIRGINIA BEACH,
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the St. Bride's Correctional Center (''Center") operated by Commonwealth of Virginia,

"re"'$ dfice
1
=-~·31ot
~
.1~
-+122
. Fllad "'

TESTE~fi.UE

Rv

~J

M. HART, OI..ERt<

. _e~-66~---

Department of Corrections ('•DOC"), on April 1, 1991. The medical defendants are
h~th

care providers employed by the Commonwealth of Virginia at the Center. The

other defendants are supeiVisory personnel within DOC or at the Center.
This claim has a lengthy history in the courts. On March 31, 1993, plaintiffs
filed suit for this same claim in this court. See Mary L. Whitley, Administratrix, et al.

v. Commonwealth of Virginia, et al., Law No. 93-28913 (''the original state action").
On the same date, plaintiffs also filed suit in the United States District Court for the
Eastern District of Virginia, styled Mary L. Whitley, Administratrix, et al. v. Katherine

V. McWaters, et al., Civil Action No. 2:93cv268 (hereinafter "the federal action" or "the
federal proceedings 11 ) . The federal action included claims under 42 U.S.C. §§ 1983,
1985, 1986 and other federal claims, as well as a wrongful death claim under Va. Code

§ 8.01-50. Subsequently, by order entered October 6, 1993, the District Court dismissed
the wrongful death claim against the medical defendants, dismissed the statutory
beneficiaries as plaintiffs and dismissed the claims under 42 U.S.C. §§ 1985 and 1986.
At the conclusion of discovery, defendants moved for summary judgment on the
remaining claim under 42 U.S.C. § 1983 in which plaintiff charged that the death of the
decendent was due to the gross negligence and deliberate indifference of defendants.. The
District Court granted summary judgment on January 20, 1994. In an unpublished
opinion, this decision was affmned by the United States Court of Appeals for the Fourth
Circuit. Mary L. Whitley, Administratrix, et al. v. Katherine V. McWaters, et al., No.
94-1452 (4th Cir. Mar. 3, 1995).
PENDER & COWARD
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During the course of the appeal of the federal action, on March 23, 1994,

ATIORNEYS AT LAW
VIRGINIA BEACH,
VIRGINIA
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plaintiffs non-suited the original state action. The instant action was filed the next day
on March 24, 1994.
'

ARGUMENT

I.
THIS ACTION Is PRECLUDED BY THE DOCTRINE OF
REs JUDICATA/CoLLATERAL EsToPPEL

The doctrine of "[r]es judicata encompasses four preclusive effects, each
conceptually distinct, which a fmal personal judgment may have upon subsequent
litigation. These are merger, direct estoppel, bar, and collateral estoppel." Bates v.

Devers, 214 Va. 667, 670 (1974). The instant action involves the application of
"collateral estoppel" which "is the preclusive effect impacting in a subsequent action
based upon a collateral and different cause of action." ld. at 671.

In the subsequent

action, the parties to the frrst action and their privies are precluded from litigating any
issue of fact actually litigated and essential to a valid and fmal personal judgment in the
first action. /d.
The doctrine of collateral estoppel precludes the same
parties to a prior proceeding from litigating in a subsequent
proceeding any issue of fact that was actually litigated and
essential to a fmal judgment in the frrst proceeding. Bates
v. Devers, 214 Va. 667, 671, 202 S.B.2d 917, 921 (1974).
The doctrine applies even when the subsequent proceeding
involves a different claim for relief. Pickeral v. Federal
Land Bank, 177 Va. 743, 750, 15 S.B.2d 82, 85 (1941).

Glasco v. Ballard, 249 Va. 61, 64 (1995).
In order for collateral estoppel to apply, the following is required:
PENDER & COWARD
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(1)

The parties to the two proceedings must be the
same,

3
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(2)

The issue of fact sought to be litigated must have
been actually litigated in the prior proceeding,

(3)

The issue of fact must have been essential to the
prior judgment, and

(4)

The prior proceeding must have resulted in a valid,
fmal judgment against the party against whom the
doctrine is sought to be applied.

Id. As set forth below, each of these requirements exist in the instant action.

(a)

The Parties Are The Same
The parties to the federal action and the instant action are the same. 1 Even

though all plaintiffs other than Mary L. Whitley in her capacity as Adminstratrix of the
estate of Joseph H. Jenkins were dismissed, the requirement is satisfied for two reasons.
First, each of the plaintiffs dismissed from the federal action were named only insofar
as they were statutory beneficiaries of the decedent's estate. 2 Second, privity exists
between the adminstratrix of the estate and the statutory beneficiaries. See Bates, supra,
at 671. The personal representative, as the party-plaintiff, uis merely a surrogate for the
beneficiaries of the cause of action named in § 8.01-53." Hom v. Abernathy, supra,
note 2.
Clearly, the parties are the same, and this required element is satisfied.

1

The Commonwealth of Virginia was not a party in the federal action, but that does
not affect collateral estoppel as between the plaintiffs and the medical defendants.
2
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For the same reason that the District Court dismissed such plaintiffs pursuant to its
order of October 6, 1993, attached hereto as Exhibit A, this court should do likewise.
Va. Code § 8.01-50(B) provides that ''[e]very such action under this section shall be
brought by and in the name of the personal representative of such deceased person. u See
also Hom v. Abernathy, 231 Va. 228, 237 (1986) (the wrongful death statute "vests the
right of action in the decedent's personal representativeu).

4

The Issues of Fact Litigated Are the Same

(b)

With the exception of the additional claims under federal law, the factual
allegations of the complaint flied in the federal action are virtually identical to those
alleged in the instant action. In the federal action, plaintiffs claimed that the defendants
had actual and constructive know ledge of the decedent's need for certain medications to
control his seizures. Complaint ,28 (attached hereto as Exhibit B). Further, they claimed
that defendants "deliberately ignored the need" of the decedent to receive same. I d. ,29.
Plaintiffs claimed that the death of the decedent "was the proximate result of the actions
and omissions of the said defendants described above which actions constituted gross

negligence under the circumstances and a deliberate indifference to the serious medical
needs" of the decedent. Id. at ,30 (bold and italics added). 3
Ultimately, when defendants moved for summary judgment, the District Court
made specific factual fmdings and conclusions with respect to these issues. Initially the
District Court noted that in order to establish deliberate indifference uplaintiff must prove
that the treatment by the health care provider was so grossly incompetent, inadequate,
or excessive as to shock the conscience or to be intolerable to fundamental fairness."
Memorandum Opinion and Order, Jan. 20, 1994, at 6 (attached hereto as Exhibit C).
Continuing, the court noted that it may be shown "by either actual intent or reckless
disregard of a substantial risk of danger that is either known to the defendant or which
would be readily apparent to a reasonable person in the defendant's position." Id. at 6-7.
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3

Similar allegations were made with respect to the wrongful death count which was
subsequently dismissed without prejudice pursuant to the District Court's order of
October 6, 1993.

5
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Gross negligence, which fonns part of the claim in both the federal action and the instant
action, is the same:
t

[T]hat degree of negligence which shows indifference to
others as constitutes an utter disregard of prudence
amounting to a complete neglect of the safety of [another
person]. It must be such a degree of negligence as would
shock fair minded men although something less than willful
recklessness.

Ferguson v. Ferguson, 212 Va. 86, 92 (1971). See also V.M.J.I. 4.030.
After reviewing the evidence before it, the District Court made the following
factual fmdings, among others:
Contrary to the plaintiff's assertions, the coun concludes
that the facts in the instant case could not lead a
reasonable jury to conclude that any of the defendants
acted with deliberate indifference to Jenkin's medical
condition. With regard to Dr. Iberra, the record shows
that he took active measures to monitor Jenkin's condition.
Dr. Iberra monitored regular blood samples taken from
Jenkins, counseled him about the importance of taking his
medication and altered his regimen so as to make it easier
for Jenkins to follow. While Jenkins suffered several
seizures and showed low levels of medication in his blood,
Dr. Iberra considered Jenkin's condition to have been
stable. Dr. Ibarra further concluded that Jenkins had the
mental capacity to continue following his daily regimen ..
Given Jenkin's frequent visits for medical treatment, and
his medication ing~stion ratio (over an 85% average during
his three years at St. Brides), such a conclusion does not
appear to have been the product of deliberate indifference.
While the plaintiff may disagree with Dr. Ibe"a's
assessment and treatment of Jenkins, such disagreement
does not suppon a finding of deliberate indifference.
[citations omitted].
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'With regard to the deferukmt nurses, the record fails to
suppon the plaintiff's assertions that they acted with
deliberate indifference to Jenkin's condition. The nurses
primary contact with Jenkins occcurred when they assisted
6
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Dr. lberra (and other physicians) in treating Jenkins and
when they administered his medication at the pill window.
Given the nurses limited contact with Jenkins, and their
agreement with Dr. Ibarra that he was capable of following
his seizure-preventing regimen, the plaintiff has failed to

come forward with enough evidence to establish a triable
issue of deliberate indifference on their pan.
Id. at 8-9 (italics added).
The allegations asserted in the instant action are virtually identical to those raised
in the federal proceeding. Paragraph 19 of the Motion for Judgment (attached hereto as
Exhibit D) is essentially the same as paragraph 29 of the federal complaint.4 In both the
federal complaint and the motion for judgment, plaintiffs claim that the acts and
omissions "constituted gross negligence under the circumstances and a deliberate
indifference to the serious medical needs of the said Joseph H. Jenkins."

Compare

Federal Court Complaint 130 (Exhibit B) with State Court Motion for Judgment ,20
(Exhibit D).
Clearly, the very factual allegations which fonn the basis of the plaintiffs claim
in the instant action were raised in the federal proceedings and were detennined by the
District Court.

4
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Paragraph 29 of the federal complaint alleges that defendants "deliberately neglected
and ignored" the decedent's needs for medication and that they "knowingly and willfully
and deliberately allowed" the medication levels to fall too low. Paragniph 19 of the
motion for judgment now claims that defendants "grossly neglected and ignored" the
decedent's need and "knowingly and through gross negligence" allowed the levels to fall
too low.

7
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(c)

The Factual Issued Determined Were Essential to the Prior Judgment
Plaintiffs' federal action under 42 U.S.C. § 1983 alleging a constitutional

violation founded in the alleged failure of defendants to afford medical care required the
District Court to make a factual detennination of whether there was deliberate
indifference to the decedent's serious medical needs. In reaching its conclusion, the
District Court specifically considered whether "the health care provider was so grossly
incompetent, inadequate, or excessive as to shock the conscience or to be intolerable to
fundamental fairness." Slip op. at 6 citing Miltier v. Beom, 896 F.2d 848, 851-52 (4th
Cir. 1990).

Moreover, the factual issues to be resolved and which were actually

determined under the allegations of the federal Complaint are virtually the same raised

in the instant action. In order to rule against plaintiffs, the District Court had to fmd that
defendants' actions did not constitute deliberate indifference or gross negligence as
alleged in the federal complaint. Clearly, the same factual issues to be determined by
the court in the instant action were essential to the District Court's prior determination.
Accordingly, this required element of collateral estoppel is satisfied.

(d)

The Federal Proceeding Resulted in a Valid, Final Judgment
The federal proceeding clearly resulted in a valid, fmal judgment against

plaintiffs. Indeed, the District Court's judgment would be accorded the same preclusive
effect in subsequent state court litigation as would be applied by the federal courts.

Glasco, supra, at 64 n., citing Nottingham v. Weld, 237 Va. 416, 419-20 (1989). Entry
of summary judgment in the federal courts, pursuant to Fed. R. Civ. P. 56, is a
PENDER & COWARD
A PROFESSIONAL COAPORATION

disposition on the merits and the judgment is entitled to preclusive effect in a later case.
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Glasco, supra, at 64 n, citing Exhibitors Poster Exch., Inc. v. National Screen Serv.
Co,rp., 421 F.2d 1313, 1319 (5th Cir. 1970), cen. denied, 400 U.S. 991 (1971).
The entry of summary judgment, when subsequently aff1.1nted by the Fourth
Circuit, attached hereto as Exhibit E, is entitled to the same preclusive effect in this court
as it has in federal court. It is a valid, fmal judgment.

(e)

All Elements for Collateral &toppel Are Present
As detailed above, each of the four requirements for collateral estoppel are

present in the case at bar. Moreover, Glasco v. Ballard is an excellent example of the
application of collateral estoppel in a state court proceeding which followed an initial
federal action. In the federal claim, Glasco asserted that a gunshot wound inflicted by
a police officer constituted the use of excessive force in violation of 42 U.S. C. § 1983.
In addition, he made claims for assault and battery and gross negligence. The federal
district court granted summary judgment in favor of the defendant fmding that his
conduct was accidental, not intentional. It therefore entered summary judgment for the
defendant on the § 1983 claim and dismissed the state claims because it no longer had
jurisdiction. When Glasco subsequently ftled in state court claiming assault and battery
and negligence (both simple and gross), defendants asserted collateral estoppel which was
sustained by the circuit court. On appeal, the Supreme Court agreed that the assault and
battery claim, an intentional tort, was precluded by reason of the District Court's
determination that the actions of defendant were accidental, not intentional.5 However,
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'The Court also agreed that the facts established that the defendant at the time of the
shooting was engaged in a governmental function requiring the use of judgment and
(continued ... )
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because the District Court's factual fmclings did not establish that the defendant's actions
wc::re not grossly negligent, collateral estoppel would not preclude the claim for gross
negligence.
In the instant action, the District Court detennined that defendants did not act with

deliberate indifference or gross negligence.

That detennination is now entitled to

preclusive effect in this and subsequent litigation between the same parties. Because
plaintiffs raise these same factual claims in the instant action, they are bound by the prior
fmdings of the federal court.
For the reasons stated above, defendants are entitled to judgment as a matter of
law.

n.
THE MEDICAL DEFENDANTS ARE IMMuNE FROM SUIT
BASED ON SOVEREIGN IMMUNITY

The only claim asserted in the motion for judgment is that the defendants acted
with deliberate indifference and gross negligence.

Thus, with respect to the entire

motion for judgment, the prior adjudication of the federal district court should have full
preclusive effect in this action and should be fully dispositive. Plaintiff has not included
any claim of simple negligence in this proceeding, and although defendants do not think
the plaintiff should be allowed to include such a claim now, they assume arguendo .for
putposes of full disposition of this action, that such a claim has been made. Such a
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( •• • continued)
discretion which entitled defendant to governmental immunity with respect to the simple
negligence claim. An identical situation exists in the case at bar.
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claim, if made, would be barred by sovereign immunity. 6
The doctrine of sovereign immunity is alive and well in the Commonwealth of
Virginia, and the Virginia Supreme Court has repeated reaffmned the validity of such
doctrine. See e.g. Gargiulo v. Ohar, 239 Va. 209 (1990); Messina v. Burden, 228 Va.
301 (1984). Not only is the Commonwealth itself clothed in immunity,7 but also its
agencies, institutions and political subdivisions.

Moreover, under well established

criteria, certain of their agents, servants and employees also enjoy the benefit of
sovereign immunity. James v. Jane, 221 Va. 43 (1980).

In a case consolidated with Messina, Armstrong v. Johnson, the Supreme Court
declared that "if an individual works for an immune governmental entity, then in a
proper case, that individual will be eligible for the protection afforded by the doctrine."
228 Va. at 312. Because the Commonwealth and the Department of Corrections are
"immune governmental entit[ies]," except to the extent suit is permitted in strict
confmnity with the Virginia Tort Claims Act, the medical defendants are immune
because they satisfy the criteria for same.

6

See footnote 5, supra.

7
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The Virginia Tort Claims Act, Va. Code§§ 8.01-195.1 et seq., partly abrogated the
sovereign immunity as to the Commonwealth of Virginia itself. The Act, specifically
Va. Code § 8.01-195.3, is "a limited waiver of governmental immunity from tort
claims." Commonwealth v. Coolidge, 237 Va. 621, 623 (1989).
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Whether an agent or employee of an immune entity is clothed with immunity is
delermined by analysis of four factors:
1.
The nature of the function petformed by the
employee;

2.

The extent of the state's interest and involvement in
the function;

3.

The degree of control and direction exercised by the
State over the employee; and

4.
Whether the act complained of involved the use of
judgment and discretion.

James v. Jane, 221 Va. 43, 53 (1980).

James involved a suit against a staff

neurosurgeon at the University of Virginia Hospital. Although Dr. Jane was a full time
faculty member with privileges at the hospital, his exercise of professional skill and
judgment was not subject to the control and the direction of others. For that reason, the
Supreme Court held that he was not clothed with sovereign immunity. An earlier case,

Lawhorne v. Harlan, supra, was distinguished in the James opinion. In Lawhorne, the
doctrine of sovereign immunity was held to apply to a medical intern who was a salaried
employee of the University of Virginia. In distinguishing the intern in Lawhorne from
the faculty member in James, the Supreme Court noted that the intern

PENDER & COWARD
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was a salaried employee of the University of Virginia and
subject to the direction and control of his employer. [He]
also exercised discretionary judgment in treating those
persons who presented themselves as patients at the
emergency room, had no contractual relationship with the
hospital's palients, received no compensation from the
palients for his seiVices performed within the scope of his
employment, and did no act independently as far as any
patient was concerned or involved.
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James, 221 Va. at 52 (bold and italics added).
That sovereign immunity extends to medical residents participating in training
programs operated by governmental entities was reaffmned in 1990 in Gargiulo v. Ohar,

supra. In that case, the defendant was a fully licensed, board certified physician who
was a fellow in a medical research program at the University of Virginia. In deciding
that Dr. Ohar was protected by sovereign immunity, the Court noted that she was .. an
employee and student .. in a medical research program .. devised, sponsored, directed and
funded by state entities pursuant to authority expressly conferred by the General
Assembly ... ld. The Court concluded that Dr. Ghar's role more closely resembled that
of the intern in Lawhorne rather than the faculty member in James:
Aside from the fact that Dr. Ohar was a licensed, board
certified physician, her status with respect to state control
and direction resembled, not that of the physicians in
James, but that of the surgical intern in Lawhorne. Both
Lawhorne and Ohar were stale employees earning stale
salaries and receiving no compensation, directly or
indirectly from patients in state hospitals. Each was
pursuing a course of education under the tutelage of other
state employees. Neither was pennitted to chose or to
refuse palients. Both were required to obey stale

established rules, to employ stale prescribed methods and
to follow stale standardized procedures. And while each
was entrusted with a measure of discretion in the
peifonnance of assigned duties, each functioned under the
supervision and subject to the command of superiors
employed by the stale.
Id. at 215 (bold and italics added). Thus, even though a physician may be licensed to
practice medicine and board certified in a particular field, the fact that he is participating
PENDER & COWARD

within the context of a program operated and maintained by a governmental

A PROFESSIONAL COAPOAATION

ATIORNEYS AT LAW
VIRGINIA BEACH,
VIRGINIA

instrumentality is sufficient to bring such physician under the cloak of sovereign
13

immunity if the four pronged test under James is satisfied.

In Lohr v. Larsen, 246 Va. 81 (1993), the Court held that a state employed
physician, providing health care at a public health clinic controlled and staffed by the
State Department of Health, was immune from suit under the doctrine of sovereign
immunity. The Court's opinion in Lohr applied the James criteria to a public health
physician and found that the standard was met. Critical to the determination was the
issue of state control. 8
Moreover, sovereign immunity does not extend only to policy making individuals
within immune governmental agencies. In fact, the Court has held that immunity applies
to a high school physical education teacher who was allegedly negligent in the
supervision and control of students while playing football. Lentz v. Morris, 236 Va. 78
(1988).
All of the elements enunciated in James are present in the case at bar. James and
its progeny establish the following parameters as favoring immunity of an individual:
(1)

Employment by the state.

(2)

Employee earns state salary and receives no
compensation, directly or indirectly from patients in
state hospitals or institutions.

(3)

Employee acts under the tutelage of other state
employees.

8
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More recently, the Supreme Court affmned a trial court's dismissal, based on
sovereign immunity, of a physican who had contracted with the Health Department
because the tenns of the contract required, inter alia, that she comply with the Health
Department's clinic policies and standards of care. Cochran v. Canizares, slip. op. (Va.
Sup. Ct., Record No. 941358, June 9, 1995) ("The Court concludes that the present case
is controlled by its decision in Lohr v. Larsen").
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(4)

Employee is pennitted neither to chose or to refuse
patients.

(5)

Employee has no contractual relationship with the
institution's patients

(6)

Employee is required to obey state established
rules, to employ state prescribed methods and to
follow state standardized procedures.

(7)

While employee is entrusted with a measure of
discretion in the performance of assigned duties,
employee functions under the supervision and
subject to the command of superiors employed by
the state.

(8)

Employee does no act independently as far as any
patient is concerned or involved.

Dr. lbena is the prison physician at St. Brides. According to plaintiff his job entails
provision of medical care and treatment to inmates, supervision of medical treatment
given to inmates and policy making functions relating to medical care for inmates.
Motion for Judgment ("M/J") 111. Nurse Katherine V. McWaters is the head nurse at
St. Brides and has similar supervisory functions in the provision of inmate medical care.
M/J ,12. The other medical defendants were nurses at St. Brides. M/J ,13. All of
these individuals, were employees of the Commonwealth "who were at all relevant times
acting within the scope of their employment on behalf of the Commonwealth of
Virginia." M/J

15.

Each of the medical defendants exercises at least that degree of

judgment and discretion utilized by the high school physical education teacher in Lentz
or the police officer in Glasco.
PENDER & COWARD
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1.

The Nature Of The Function Performed By The Employee:

The Commonwealth has a constitutional obligation to provide for inmates' serious
medical needs. Estelle v. Gamble, 429 U.S. 97 (1976); Miltier v. Beom, 896 F.2d 848
(4th Cir. 1990). Within the scope of their employment, each of the medical defendants
serve an important governmental function in which the Commonwealth has a clear and
compelling interest.

2.

The Extent Of The State's Interest And Involvement In The Function:

As noted above, the Commonwealth has a constitutional obligation to provide for
inmate medical care. Failure in this regard would subject state officials to liability or
injunctive relief under 42 U.S.C. § 1983.

The State's interest in the provision of

medical care is significant.

3.

The Degree Of Control And Direction Which The Institution Exercises
Over The Employee:

As employees of DOC, the individual nurses are subject to the direction and
control of Dr. Iberra and Nurse McWaters, both state employees. Furthermore, all of
the medical defendants are required to follow state or DOC mandated rules and
regulations. Each of these defendants were required to see all inmates seeking medical
care and treatment. Moreover, there is no contractual relationship between these health
care providers and the inmate-patients, and the former have no authority to require or
to set fees for services.

4.
PENDER & COWARD

Whether The Employee Used Judgment And Discretion:

In the performance of their duties, each of the medical defendants was continually
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of inmates. The use of judgment and discretion is inherent in the health care fields.
Moreover,
judgment and discretion were necessary in detennining whether a particular
r
inmate's condition merited evaluation by Dr. lberra or perhaps required referral outside
of the Center.
By reason of the foregoing, it is clear that the medical defendants satisfy the four
prongs enunciated in James v. Jane. Thus, they are immune from suit for negligence
under the doctrine of sovereign immunity.

m.
THE

CLAIM AGAINST

NURSE M.

SIMMONS

Is BARRED BY RES JUDICATA

During the originial action in this court and in the federal proceedings, plaintiffs
agreed to the dismissal of Nurse M. Simmons with prejudice. An order to that effect
was entered in the federal action on August 10, 1993, attached as Exhibit F, and in the
original action on August 18, 1993, attached as Exhibit G. A dismissal with prejudice
is a complete bar under the doctrine of res judicata to further litigation of the same cause
of action.
Accordingly, Nurse M. Simmons should be dismissed as a defendant.

IV.
THE DEMURRER SHOULD BE GRANTED BECAUSE THE COURT
CANNOT GRAN!' THE RELIEF SOUGHT
In this wrongful death action, plaintiffs seek to recover $1.25 million in damages.

Although the pleas of res judicata, collateral estoppel and sovereign immunity filed by
PENDER & COWARD
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these defendants should be fully dispositive of this action, nevertheless, should the court
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rule otherwise, defendants also rely upon the provisions of Va. Code § 8.01-581.15
wl!ich limit recovery in medical malpractice suits to $1 million. Clearly, the medical
defendants are 11 health care providers" as defmed in the Virginia Medical Malpractice
Act. 9 Va. Code§ 8.01-581.1.
The function of a demurrer is to test whether a motion for judgment states a cause
of action upon which relief can be granted. See Va. Code§ 8.01-243(A). It accepts as
true all facts expressly pleaded, those which fairly can be viewed as impliedly alleged,
and those which may be fairly inferred from the facts alleged. Lentz v. Morris, 236 Va.
78, 80 (1988). Accepting for argument the facts alleged in the motion for judgment,

i.e., that the defendants were grossly negligent and deliberately indifferent, and that such
gross negligence and indifference caused the death of the decedent, it is clear that
plaintiffs are in no way entitled to the relief they seek, i.e., $1.25 million in damages.
Under the facts of the motion for judgment, plaintiff may recover no more than $1
million. Moreover; this limitation encompasses all damages, both compensatory and
punitive. Bulala v. Boyd, 239 Va. 218 (1990).
For this reason, plaintiffs have failed to state a cause of action which, if proven
true, would entitle. them to the relief sought. For that reason the demurrer should be
granted.

PENDER & COWARD
A. PROFESSIONAL CORPORATtON

ATIORNEYS AT LAW
VIRGINIA BEACH,
VIRGINIA

9&1-Iy in the federal proceedings, the District Court found them to be such. See
Memorandum Opinion and Order, October 6, 1993, at 13-15.
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CONCLUSION
Plaintiffs' claims are barred because of the issue preclusive effect of collateral
estoppel. To the extent that the motion for judgment is deemed to include a claim of
simple negligence, such claim is barred by sovereign immunity. For these reasons, the
Court should dismiss this action.
The claim against Nurse M. Simmons is barred by res judicata because she has
been previously dismissed with prejudice.
Should the court decline to give preclusive effect to the prior adjudication, the
court should sustain the medical defendants' demurrer or otherwise limit the plaintiffs
claims for relief to an amount not exceeding $1 million.

DR. JORGE mERRA,
KATHERINE McWATERS,
ESTHER COCHRAN

CATHERINE

COUrrr1'""HER~

FRANCES CLARK

and
MARY SIMMONS

Michael E. Ornoff
PENDER & COWARD, P.C.
Greenwich Centre, 4th Floor
192 Ballard Court
Virginia Beach, Virginia 23462-6557
(804) 490-6264
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CERTIFICATE OF SERVICE

TinS IS TO CERTIFY that a true and accurate copy of the foregoing was mailed
by United States Mail, postage prepaid, on this 21 day of June, 1996 to the following:
Alan Katz, Senior Assistant Attorney General
OFFICE OF THE ATIORNBY GENERAL OF VIRGINIA
900 East Main Street

Richmond, Virginia 23219
Oldric J. LaBell, Jr., Esq.
6060 Jefferson Avenue, Ste. 4010
Newport News, VA 23685
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DISTRiCT OF. _ _ _ _ _ _ _ _V_IR_G_IN_I_A_ _

~~~y L. WHITLEY, Individually andN~htgJ~ Dlvision
Official Capacity as the Administratrix
of Joseph H. Jenkins, Deceased, et al.
Plaintiffs,

JUDGMENT IN A CIVIL CASE

v.

GEORGE C. JENKINS, et al.
Defendants.

O

CASE NUMBER:

2: 93cv268

Jury Verdict. This action came before the Court for a trial by jury. The issues have been tried and the jury has rendered
its verdict.

~ Decision by Court. This action came to )t)E«O(r hearing before the Court.
decision has been rendered.

The issues have been~ heard and a

that the Court grants the motion of defendants Joseph
Pearson, lorenzo Parker, Gary l. Bass and C.O. Brown for summary
are dismissed as defendants in this action; and all plaintiffs,
of Mary l. Whitley in her capacity as Administratrix of Joseph
are dismissed from the action.

rrtSORDEREDANDADJUDGED

F. Lewis, Eddie L.
judgement and they
with the exception
H Jenkins• estate,

DORIS R. CASEY, Clerk

. October 6, 1993
Date

Clerk

EXHIBIT

A

1.43
-

,- -·rry Clerk

{Blake D. Brown)

IN THE UNITED

S~S

DISTRICT COURT

POR THE EASTERN DISTRICT OP VIRGINIA

Norfolk Division

·

MARY L. WHITLEY, Individually and
in her Official Capacity as the
Administratrix of JOSEPH H. JENKINS
Deceased, et al.,
Plaintiffs,
Civil Action No • 2 : 9 3cv2 6 8

v.
JOSEPH F. LEWIS, et al.
Defendants.

MEMORANDUM OPINION AND ORDER

Joseph H. Jenkins ("Jenkins"), suffered a seizure on April 1,
1991 and died.

At the time of his death, Jenkins was an inmate at

the St. Brides Correctional Center in Chesapeake, Virginia ("St.
BrideS

11

).

Plaintiffs, Mary Whitley,

Administratrix

of

Jenkins'

relatives, brought this 42

estate

u.s.c.

§

individually and as the
and

several

of

Jenkins'

1983 action against defendant

doctors, nurses, wardens and prison administrators asserting that
the inadequate medical care Jenkins received at St. Brides violated
his constitutional rights.

Plaintiffs also asserted a pendent

state law wrongful death claim.
The matter is presently before this Court on defendants'
motions

for summary judgment and partial dismissal.

For the

reasons discussed below, the Court GRANTS the motions of defendants
Joseph F. Lewis, Eddie L. Pearson, Lorenzo Parker, Gary L. Bass and
C. D. Brown for sununary judgment;
defendants Katherine

v.

the Court GRANTS the motions of

McWaters, Jorge Iberra, E. Cochran,

Couther and F. Clark to dismiss pendent state claims;
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c.

the Court

DISMISSES all plaintiffs from the action with the exception of Mary
L. Whitley in her capacity as Administratrix of Joseph H. Jenkins'
estate;

u.s.c. S

the Court DISMISSES with prejudice the 42

and 1986 and 28

u.s.c.

1985

S 2201, 2202 and 1343 claims.
Procedural History

On March 31, 1993, plaintiffs filed a wrongful death suit,
pursuant to Section 8.01-50

~ ~

of the Virginia Code in the

Circuit Court for the City of Chesapeake.

In that suit, plaintiffs

allege that defendants, all health care providers, treated Jenkins
negligently and caused his death through their medical malpractice.
On March 31, 1993 the same plaintiffs filed a Title 42
§

u.s.c.

1983 suit against prison administrative and medical officials in

this Court alleging that the defendants violated Jenkins' Eighth
Amendment right to be free from deliberate indifference to his
serious medical needs during his incarceration.
also brought suit pursuant to 42

u.s.c.

§§ 2201, 2202 and 1343.

u.s.c.

§§

The plaintiffs

1985 and 1986 and 28

Lastly, plaintiffs asked this Court

to exercise its pendent jurisdiction over plaintiffs' state claims.
Defendants Joseph F. Lewis, Eddie L. Pearson, Lorenz.o Parker,
Gary L.

Bass and C.

D. Brown,

all of whom served as prison

administrators at St. Brides Correctional Center during Jenkins
incarceration, have now moved for swnmary judgment pursuant to Rule
56 of the Federal Rules of Civil Procedure and for a protective
order pursuant to

Rule

2 6 (c)

of the

Federal Rules •

These

defendants also move to dismiss
In

response

to

the

complaint,
2
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defendants

Katherine

v.

McWaters, Jorge !berra, E. Cochran,

c.

Couther and F. Clark1 , all

of whom served as medical personnel at St. Brides, now move to
dismiss plaintiffs' pendent state law claim.

Additionally, these

defendants

Mary

move

to

individually, George

c.

plaintiffs

dismiss

L.

Whitley,

Jenkins, James F. Jenkins, David Jenkins,

Barbara Jenkins Rowsey, Violet Rowsey,

Robert Jenkins,

Sandra

Jenkins Phillips and Violet Blankenship as improper parties to this
action.

u.s.c.

Finally, these defendants move to dismiss plaintiffs' 42
§

1985 and 1986 and 28

u.s.c.

§

2201, 2202 and 1343-claims.

In the Initial Pretrial Order dated August 12, 1993, this
Court ordered plaintiffs to complete discovery by November 8, 1993
and defendants to complete discovery by December 6, 1993.

In this

order, this Court granted plaintiffs' request for an extension of
time to respond to the summary judgment motion; the new deadline
for plaintiffs' response was September 3, 1993.

The plaintiffs

timely filed their response to the motion together with supporting
affidavits on September 3, 1993.
Factual Allegations

Construing the allegations in the

compl~int,

affidavits and

supporting documentation most liberally in the plaintiff's favor,
the following factual portrait emerges.
Jenkins was incarcerated at St. Brides from approximately

1

Nurse M. Simmons, who was originally named as a defendant

in ~his action was improvidently joined and was dismissed from this
actJ.on. K. Stone, a named defendant in this action is deceased and

was also dismissed from this action. M. Cassidy was named as a
defendant in the complaint but was never served with this action.
3
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March, 1988 until his death on April 1, 1991.

During that period,

defendants Joseph F. Lewis and Eddie L. Pearson each served as the
warden of St. Brides, defendants Gary L. Bass and Lorenzo Parker
worked as assistant wardens at St. Brides, defendant
was

c.

D. Brown

an administrative and supervisory officer at St.

(collectively the "Administrative Defendants").

Brides

During Jenkins'

incarceration, defendant Dr. Jorge !berra was a physician who
administered medical
Katherine

v.

care

to

St.

Brides

i~ates,

defendant

McWaters was the Medical Director and head purse at

St. Brides and defendants E. Cochran and F. Clark were employed as
nurses at St. Brides (collectively the "Medical Defendants").
Prior to his incarceration, Jenkins received a permanent brain
injury in an automobile accident.

Jenkins' medical records, which

were sent with him to St. Brides, indicated that Jenkins suffered
from a post-traumatic seizure condition resulting from his injury.
Deanten and Phenobarbital had been prescribed to control Jenkins'
seizures, however, Jenkins also suffered from a loss of memory and
d~inished

mental abilities, conditions which prevented

properly self-administrating his medication.

h~

from

(Complaint at, 13.)

Without sufficient medication, Jenkins was at increased risk for
having seizures which were likely to result in serious injury or
death.
During his approximately three years at St. Brides, Jenkins
had frequent contact with the St. Brides medical staff.

Jenkins

suffered several seizures which required medical attention during
those years.

Dr. Prudencio Mendez, Jr. of Greenbrier Ear, Nose &
4
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Throat evaluated Jenkins for persistent nosebleeds during October,
1990.

In'an October 9, 1990 letter from Dr. Mendez to Dr. Iberra,

Dr. Mendez wrote that Jenkins was "complaining of seizures ••• He
has had 4 this past year. The last one about 3 months ago. "
(Letter from Mendez to Iberra of 10/9/90 at 1.)
Jenkins' medical records at St. Brides contains a narrative
description of the January 30, 1990 seizure.

(Pl. Ex. 4 at 2.)

According to the records, Officer Perry observed Jenkins having a
seizure in his sleep at approximately 1:40 A.M.

Id..

Perry

observed Jenkins trembling and "jerking around" for approximately
four minutes.

Id.

After ten minutes, Perry noticed that Jenkins

was breathing normally.

Id.

Perry reported that Jenkins suffered

no apparent injury and had been unaware that he had had the seizure
during his sleep.
medical staff.

Id. at 3.

Id.

Perry told Jenkins to report to the

Jenkins reported to the medical staff later

that morning and was examined by them.

Id.

Medical staff

"strongly encouraged" Jenkins "to take his medication" which had
been "modified to once a day dose."

Id.

The staff noted that

Jenkins "seem(ed] to understand" their instructions.

Id.

Jenkins medical records also show that on February 21, 1990 a
guard called the medical staff to report that Jenkins had a near
seizure during the night.
event.

Id.

Id.

Jenkins again did not remember the

When Jenkins reported to the medical staff he reported

that he felt fine.
his medication.

Id.

Again the staff encouraged Jenkins to take

Id.

Apparently, Jenkins' suffered a more serious seizure during
5
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the

night

of August

30,

1989.

On that

night,

Jenkins

was

transported from St. Brides to the Chesapeake General Hospital
Emergency Room.

Id. at 1.

While at the hospital, a doctor told

Jenkins that Jenkins would die if he did not receive adequate
amounts of his seizure medication.
called his sister,

(Rowsey Aff. at! 2.)

Violet Rowsey,

Jenkins

and reported the Chesapeake

General doctor's warning to her. Id.
In her affidavit, Rowsey reports that she telephoned the St.
Brides medical staff when Jenkins was in Chesapeake General and
spoke with a nurse.

Id.

Rowsey warned the nurse that Jenkins

would die if he was not properly medicated.

Id.

Although the

nurse assured her that Jenkins would receive his medication, Rowsey
telephoned the nursing staff on subsequent occasions.

Id.

Rowsey

also telephoned Gary Bass, the assistant warden at St. Brides, and
reported to Bass the Chesapeake General doctor's warning that
Jenkins would die without proper medication.

Id.

Jenkins also

reported to his mother and sister that a St. Brides nurse, who
argued with Jenkins "all the time •• refused to dispense medication
to Jenkins because he had cursed at her.

(Blankenship Aff. at ! 4

and Rowsey Aff. a t ' 3.)
Jenkins underwent at least ten blood tests during the period
between April 6,

1988 until January 8,

Def.'s Mot. for Summ. J. at 3.)

1991.

(Pl.'s Resp. to

Reports from these tests reveal

that Jenkins' levels of Phenobarbital and Dilantin fell far below
the therapeutically required levels.
January 23,

1990

showed levels

Id.

Only one report dated

of the medication within

6
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the

therapeutically required range.

Id.

'
On April
1, 1991, Jenkins suffered a seizure which resulted in

his death.
Each

of

the

Administrative

Defendants

have

submitted

affidavits in support of their Summary Judgment motion.

In their

affidavits, these defendants claim that they were not personally
involved in rendering medical treatment nor were they personally
involved in the actual administration of medical services to
inmates incarcerated at St. Brides.

See, e.g., Brown

Aff~

at f 3.

Administrative Defendant's Motion for Summary Judgment
In their Response to the Administrative Defendant's summary
judgment motion, plaintiffs state conclusively, "it is apparent
that

Administrative

personnel

were

aware

of

Jenkins'

life

threatening condition, of his need for medication, and that he had
not been receiving it as needed."

(Resp. Br. of Pl.'s at 3.)

Plaintiffs allege that Jenkins' medical records demonstrate that
St ~

Brides

guards

had been aware

of

Jenkins'

seizures.

Id.

Furthermore, relying on Rowsey's affidavit, plaintiffs allege that
Bass had been informed of Jenkins' seizure condition and his vital
need for medication.

Id.

Plaintiffs ask the Court to "infer" that "the guards involved
informed their superiors in Administration and that Mr.
informed

other

administrators

of

Jenkins'

situation."

Bass
Id.

Plaintiffs conclude, "[t]hus it appears that the administrators at
St. Brides knew [Jenkins] had a vital medical need, that this need
was not being met, and that this condition went on for a period of
7
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more than two years. " Id.
ev~dence

other

The plaintiffs state their belief "that

located during discovery when completed will make

the responsibility and liability of the Administrative defendants
clearer."

Id.

Plaintiffs then ask for additional time to respond

to the Motion for Summary Judgment.
Summary

judgment

is

appropriate

where

"the

pleadings'

depositions, answers to interrogatories, and admissions on file,
together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the moving party is.entitled
to summary judgment as a matter of law."

F. R. Civ. P. 56(c).

To
•
avoid swnmary judgment, the nonmoving party must introduce evidence

to create an issue of material fact on "an element essential to the
party's case, and on which that party will bear the burden of proof
at trial."
As

Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).

a threshold matter, this court must first determine whether

the motion for summary judgment is premature because the
plaintiffs to complete discovery has not yet expired.

t~e

for

It is well

established that sununary judgment should be denied "where the nonmoving party has not had the opportunity to discover information
that is essential to his opposition."
Inc.,

477

56(£).

u.s.

242, 250 n.S. (1986);

Anderson v. Liberty Lobby,
See also Fed. R. Civ. P.

"Opportunity" is the operative word.

When a litigant has

had the opportunity to conduct but was slow in pursuing discovery,
summary judgment may be entered.
~~

See, e.g., Colby v. J.C. Penney

926 F.2d 645, 646 (7th Cir. 1991).

In an unpublished opinion,

the Fourth Circuit has held, •• ( i] f there was ample opportunity for
8
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discovery but a litigant did not avail himself of that opportunity,
the court'' s decision to cut off discovery and to enter summary
judgment is not an abuse of discretion."

Mann v.

Princeton

Community Hospital, Assoc., Inc., 1992 WL 38145 (4th Cir. 1992).
In Iota Xi Chapter of Sigma Chi Fraternity v. George Mason
University, 993 F.2d 386 (4th Cir. 1993), the Fourth Circuit upheld
a district court decision granting a motion for summary judgment
filed merely 23 days after suit had been initiated.

In that case,

the Fourth Circuit rejected the argument that summary judgment had
been prematurely entered.
Additionally,

Rule 56 (f)

of the Federal

Rules

of Civil

Procedure requires a party seeking a continuance or denial of
summary judgment motion because of a lack of discovery to inform
the court of the need for further discovery by sworn affidavit.

A

party opposing a motion for summary judgment who fails to comply
with this requirement does so at his peril.

Blaclonon v. Perez, 791

F. Supp. 1086, 1092 (E.D.Va. 1992).
In

the

present

case,

Jenkins

died

on

April

1,

1991.

Plaintiffs filed suit in this court on March 31, 1993--one day
before the statute of limitations on their claims would have run.
The Administrative Defendants moved for summary judgment on May 25,
1993.

Pursuant to Rule 11(F) {1) of the Local Rules of Practice for

the United States District Court for the Eastern District of
Virginia, plaintiffs had eleven days to file their response to
defendant's motion.
Rather than complying with the local rule, on June 7, 1993
9
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plaintiffs moved for an extension of time to file their response.
The court'accommodated plaintiffs by pushing the deadline for their
response back to September 3, 1993.

Plaintiffs took the entire

time allotted for filing their response, filed their response on
September 3rd, and now claim the need for further discovery in
order to properly respond to the motion.
Plaintiffs had ample time to conduct discovery in this case.
More importantly in the many months since this case was filed
plaintiffs have had the opportunity to discover the facts needed to
uphold

their

claim

against

the

Administrative

defendants.

Plaintiffs have had more than three months since the Administrative
Defendants moved for summary judgment to conduct discovery or to
present this Court with materials in opposition to that motion.
This Court has already indulged plaintiff by extending the time for
responding to the summary judgment motion.

Moreover, plaintiffs

have not complied with the requirements of Rule 56(£) by failing to
file an affidavit alleging the need for additional discovery.

For

all these reasons, summary judgment is not premature in this case.
Turning now to the substance of the summary judgment motion,
prison personnel's deliberate indifference to an inmate's serious

u.s.c.

medical need is actionable under 42

§

1983 as a violation of

the Eighth Amendment ban on cruel and unusual punishment.
e.g.,

Estelle v. Gamble, 429

u.s.

97, 104-05 (1976).

See,

Supervisory

liability for constitutional violations, though, is not premised
upon a theory of respondeat superior,

Monell v. Department of

Social Services, 436 F.2d 658, 691 (1978), rather, supervisors may
10
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be liable for constitutional injury if there is

supervisory

indifference or tacit authorization of subordinate misconduct.
Orpiano v. Johnson,
denied 450

u.s.

632 F.2d 1096, 1101 (4th Cir. 1981), cert

929 (1981).

In a supervisory liability case, a plaintiff assumes a heavy
burden.

Slakan v. Porter, 737 F.2d 368, 373 (4th Cir. 1984).

The

plaintiff must not only demonstrate that a prisoner faced harm from
some specified source, "but he must also show that the supervisor's
corrective inaction amounts to deliberate indifference or 'tacit
authorization' of the offensive (practices]."

Id.

Plaintiffs

cannot show deliberate indifference or tacit authorization "by
pointing to a single incident or isolated incidents" nor can a
supervisor be held liable for the ''deliberate criminal acts of his
properly trained employees when he has no basis upon which to
anticipate the misconduct."

Id.

In particular, plaintiffs may not hold supervisory defendants
liable for actions taken by medical professionals unless

"the

official charged acted personally" in the alleged deprivation of
medical treatment.
1977);

Vinnedge v. Gibbs, 550 F.2d 926, 928 (4th Cir.

see also Miltier v. Beorn, 896 F.2d 848, 854-55 (4th Cir.

1990) (ordinarily, supervisors are entitled to rely on the medical
_judgments made by prison physicians and therefore may not be held
liable for those judgments);

but see

Cooper v. Dyke, 814 F. 2d 941

(4th Cir. 1987) (police officer who ignored repeated requests for
medical attention from gunshot victim could not claim reasonable
reliance on paramedics' interrupted examination).
11

1.54

Moreover, a

plaintiff cannot establish supervisory liability merely by showing
a subordinate physicians' deliberate indifference to a serious
Miltier, 896 F.2d at 854;

medical need.

See also Boyce v.

Alizaduh, 595 F.2d 948, 953 (4th Cir. 1979).
In Boyce, the Fourth Circuit concluded where the plaintiffinmate's complaint did not indicate that supervisory defendants
neglected his needs, and where the prison physicians promptly saw
the plaintiff and engaged in a course of treatment, the supervisory
defendants were "beyond any doubt not liable to the plaintl:ff under
any conceivable

state .of

facts."

Boyce,

595

F.2d at

953.

Similarly, in Miltier, in denying the existence of supervisory
liability, the Fourth Circuit stated:
it would be an unprecedented extension of the theory of
supervisory liability to charge [the] wardens with ensuring
that their subordinates employed proper medical procedures-procedures learned during several years of medical school,
internships, and residencies. No record evidence suggests why
the wardens should not have been entitled to rely upon their
health care providers' expertise.
Miltier, 896 F.2d at 854.
Here, as in Miltier, there is no triable issue concerning the
Administrative defendants'

supervisory liability.

Plaintiffs'

complaint and supporting affidavits do not contain any specific
allegations

of wrongdoing on the part of the Administrative

Defendants.

Jenkins' St. Brides medical records reveal that he

received medical attention on a number of occasions during his
incarceration. There are no allegations that supervisory personnel
failed to establish an adequate medical department at St. Brides,
nor do the plaintiffs allege that any of the Administrative
12
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Defendants personally interfered with the medical staff or condoned
the medical staff's allegedly inadequate treatment of Jenkins.
Plaintiffs

do

not

even

establish

that

Defendants, with the exception · of Mr.

the

Bass,

Administrative

had any personal

knowledge of Jenkins' seizure condition.Plaintiffs' sole allegation

is that nearly two years before Jenkins' death, Rowsey telephoned
Bass and reported her concerns about Jenkins level of medication.
This single factual allegation forms the totality of the plaintiffs
specific

factual

support

Administrative Defendants.

for

their

·action

again~t

the

The recitation of a single alleged

incident is not sufficient to stave off summary judgment on these
claims.

See Slakan, 737 F.2d at 373.

plaintiff's
overcome

claim of medical

the

Administrative

For the reasons stated,

indifference is
Defendant's

insufficient to

motion

for

summary

judgment.
Accordingly,

the Court GRANTS the motion of defendants

Joseph F. Lewis, Eddie L. Pearson, Lorenzo Parker, Gary L. Bass and
C.

D.

Brown for

summary judgment and they are dismissed as

defendants in this case. 2
Medical Defendants' Motion to Dismiss--Pendent State Claims
In addition to their constitutional claims, plaintiffs allege

2

The Administrative defendants also moved for summary
judgment because they cannot be liable because they are qualifiedly
immune from suit. Because the Court has granted summary judgment
on other grounds, the Court does not reach the immunity question.
Additionally, the Administrative Defendants moved for a protective
order in this case. Because this court has granted the summary
judgment motion dismissing the action against these defendants, the
issue of a protective order is now moot.
13
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that the Medical Defendants' failure to properly medicate Jenkins
constituted

malpractice

which

resulted

in

Jenkins'

death.

Plaintiffs filed a wrongful death action in the Chesapeake Circuit
court and asks this court to exercise its supplemental jurisdiction
over this claim.
This court has
cla~s

"supplemental jurisdiction over all other

that are so related to claims in the action within [its]

original jurisdiction that they form part of the same case or
controversy."

28

u.s.c.

1367(a).

Plaintiffs'

negligen~e

claim

arose out of the same set of facts and circumstances as their
constitutional claims.
parties and evidence.
claim

lies

within

Both sets of claims involve the same
Accordingly, the state law wrongful death

the

ambit

of

this

Court's

supplemental

jurisdiction.
The Medical Defendants contend that the state law action was
improperly filed in state court due to the Administratrix's failure
to give proper statutory notice to the defendant health care
providers as mandated by

§

8.01-581 of the Virginia Code.

Virginia's Medical Malpractice Act, Va. Code Ann.
et.

~,

§

8.01-581

controls the rights and obligations of the parties in a

wrongful death case, premised on a medical malpractice claim.
v. Abernathy, 231 Va. 228, 231, 343 S.E.2d 318 (1986).

Horn

At the time

that plaintiffs filed suit, the Act stated:
No action may be brought for malpractice against a health care
provider unless the claimant notifies the health care provider
in writing by registered or certified mail prior to commencing
the action. The written notification shall include the time
of the alleged malpractice and a reasonable description of the
act or acts of malpractice. • • •
14
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Va. Code Ann. S 8.01-581.2. (Repl. Vol. 1992). 3

The Act defined

"health care provider" as:
a person ••• licensed by this Conunonwealth to provide health
care or professional services as a physician • • • dentist,
pharmacist, registered or licensed practical nurse • • •
Va. Code

§

8.01-581.1.

In Glisson v. Loxley, 235 Va. 62, 366 S.E.2d 68 (1988), the
Virginia Supreme Court affirmed the trial court's dismissal of the
plaintiff's medical malpractice claim where the plaintiff had not
complied with the statutory notice provision.

See also Pierce v.

Caday, 244 Va. 285, 292, 422 S.E.2d 371 (1992).
At oral argument, plaintiff counsel conceded that plaintiffs
did

not comply with the statutory notice requirements of the

Medical Malpractice Act.

The Medical Defendants in the present

case are all "health care providers" and as such were entitled to
notice of the malpractice claim before they could be sued.

Because

none of the Medical Defendants received such notice, this court
GRANTS the motions of defendants Katherine V. McWaters,
!berra, E. Cochran,

c.

Jorge

Couther and F. Clark to dismiss pendent

state claims and DISMISSES the pendent state medical malpractice
claims without prejudice.
Defendant's Motion to Dismiss--Improper Plaintiffs
Both the Administrative and Medical Defendants move to dismiss
all of the named plaintiffs in this action except for Mary

3

L.

On July 1, 1993 the 1993 amendment to Va. Code § 8.01581.2 went into effect, rewriting the section. However, at the
time plaintiffs filed suit, § 8.01-581.2 required plaintiffs to
notify the Medical Defendants before commencing suit.
15
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Whitley in her capacity as the Administratrix of Jenkins' estate.
Specifica!lly, -the defendants claim that Mary · L. Whitley, in her
individual capacity, George

c.

Jenkins, James F. Jenkins, David

Jenkins, Barbara Jenkins Rowsey, Robert Jenkins, Sandra Jenkins
Phillips and Violet Blankenship lack standing to bring a survival
action under

§

1983.

A properly qualified personal representative or administratrix
may pursue

a

constitutional

claim on behalf

of

a

decedent.

O'Conner v. Several Unknown Correctional Officers, 523 F.Supp.
1345, 1348 (E.D. Va. 1981).

Individual plaintiffs, however, must

allege a specific violation of their own constitutional rights in
order to state a

§

1983 claim.

Inmates v. Owens, 561 F.2d 560 (4th

Cir. 1977).
In the present case,

the individual plaintiffs have not

alleged that any of the defendants have violated any recognized,
right, privilege, or immunity owed to them.
seek

redress

because

constitutional rights.

of

the

alleged

Instead, plaintiffs

violations

of

Jenkins'

These individual plaintiffs lack standing

to bring Jenkins constitutional claims.

Mary

L.

Whitley,

as

Administratrix of Jenkins' estate is the proper party to pursue
Jenkins' constitutional claims.

Accordingly, the Court DISMISSES

all plaintiffs from the action with the exception of Mary L.
Whitley in her capacity as Administratrix of Joseph H. Jenkins'
estate.
Motion to Dismiss: 42 u.s.c. §§ 1985 , 1986
28 u.s.c.s 2201, 2202, 1331 and 1343 Claims
The introductory statement of jurisdiction in plaintiff's
16
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Complaint reads, "[t]hese causes of action also arise pursuant to
the provLsion of Title 42

u.s.c.

Section 1983, Section 1985 and

u.s.c.

Section 1986, and under the provisions of Title 28

Section

1331 and Section 1343, and further pursuant to Title 28
Section 2201 and 2202."

(Compl. at 1.)

u.s.c.

Later, in the statement of

claim section of the Complaint, the plaintiffs list two counts
against defendants.

Count I alleges that "the defendants deprived

Joseph H. Jenkins of rights, privileges and immunities secured
under the Constitution of the United States including the right to
be free from deliberate indifference to his serious medical needs,
to be free from unnecessary pain and suffering and arbitrary
conduct.

n

(

Compl. at 13. ) Count II claims that the defendants are

liable to "the Administratrix of Joseph H. Jenkins under the law of
Virginia pursuant to Section 8. 01-50,
Virginia."
mention

Id.

the

et seq of the Code of

The claims section of the complaint does not

other

sections

mentioned

in

the

introductory

jurisdictional statement.
Title 42

u.s.c.

§

1985 creates a cause of action against two

or more parties who, acting under color of state law, conspire to
violate a person's equal protection under the law.

Section 1986

provides for a cause of action against a person who knowingly
neglects or refuses to prevent a violation of

u.s.c.

§§

§

1985. Title 28

2201 and 2202 concern declaratory judgments.

1343 concerns civil actions pursuant to Title 42
elective franchises.

u.s.c.

§

Section
1985 and

The Medical Defendants now move for dismissal

of the claims under these statutes because plaintiffs have stated
17
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only

conclusory

indicating

allegations

and have

not

alleged any

facts

causes of action under these statutes.

At oral argument on these motions, plaintiffs' counsel stated
that he had no objection to dismissing any claims alleged under 42

u.s.c.
u.s.c.

§§

1983, 1985 and 1986, and under the provisions of 28

§§

2201,

2202,

1331 and 1343.

Accordingly,

the Court

DISMISSES these claims.
Conclusion
For the reasons discussed in this opinion, the Court GRANTS
the motion of defendants Joseph F. Lewis, Eddie L. Pearson, Lorenzo
Parker, Gary L. Bass and

c.

D. Brown for summary judgment and they

are dismissed as defendants in this action;

the Court GRANTS the

motions of defendants Katherine V. McWaters,

Jorge !berra, E.

Cochran, C. Couther and F. Clark's to dismiss pendent state claims;
the Court DISMISSES all plaintiffs

from the action with the

exception of Mary L. Whitley in her capacity as Administratrix of
Joseph H. Jenkins' estate;
42 U.S.C.

§

the Court DISMISSES with prejudice the

1985 and 1986 and 28

u.s.c.

§

2201, 2202, 1331 and 1343

claims.
The Clerk is directed to send a copy of this Order to all
counsel of record.

18
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It is so Ordered.

Judge
Norfolk, Virginia
October G,
, 1993
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~~iteb ~tates ~ istrict Olourt
_EA~STE~RH;..;,.,___ _ _ _ _ _ _ _ _ _ DISTRICT OF -----:--------V~i~RG~ft.!.!N~IA.:._·
Norfolk D1v1s1on
SUMMONS IN A CIVIL ACTION

MARY L. WHITLEY, Inaividually and in her
Official Capacity as the Administratrix
of JOSEPH H. JENKINS Deceased,
GEORGE C. JENKINS,
JAMES F. JENKINS,
DAVID JENKINS,
BARBARA JENKINS ROWSEY,
VIOLET ROWSEY,
ROBERT JENKINS,
SANDRA JENKINS PHILLIPS, and
VIOLET BLANKENSHIP,
Plaintiffs,

CASE NUMBER:

2: 93cv268

v.
JOSEPH F. LEWIS,
EDDIE L. PERSON, individually, and in his
official capacity as Warden, St. Brides
Correctional Center,
LORENZO A. PARKER,
GARY L. BASS,
KATHERINE V. MCWATERS,
JORGE !BERRA, M.D.,
MAJOR R. C. BROWN,
E. COCHRAN, R.N.,
K. STONE, LPN,
M. SH1MONS, LPN,
C. COUTHER, LPN,
M. CASSIDY, LPN, and
F. CLARK, LPN,
Defendants.
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TO

THE ABOVE HAMED DEFENDANTS.

YOU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon
PLAINTIFF"S ATTORNEY l"•:'ftt an~ ICid•tssJ

Philip L. Avis
Oldric J. LaBell, Jr.
240 - 24th Street
Newport News, Virginia 23607

an answer to the complaint which is herewith served upon you, within twenty (20)
days after service of
this summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be taken
against you for the relief demanded in the complaint.

DORIS R. CASEY, Clerk

Harch 31, 1993
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UNITED STATES DISTRICT COURT

Eastern District of Virginia

Norfolk Division

Mary L. Whitley, etc., et al.
Plaintiff

CONSENT TO PROCEED BEFORE A
UNITED STATES MAGISTRATE JUDGE

v.
~oseph

F. Lewis, et al.

Case Number:

Defendant

2:93cv268

-------

CONSENT TO PROCEED BEFORE A UNITED STATES MAGISTRATE JUDGE

In accordance with the pro.v.isions of 28 U.S.C. § 636(c) and Fed.R.Civ.P.
73, the parties in this case hereby voluntarily waive their right to proceed
before a United States district judge and consent to have a United States
magistrate judge conduct any and all further proceedings in the case, including
the trial, and order the entry of a final judgment.

Sionatures

Plaintiff/Counsel

Defendant/Counsel
Unless otherwise indicated below, any appeal shall be taken to the United
States court of appeals, in accordance with 28 U.S.C. § 636{c) and Fed.R.Civ.P.
73(c).
ELECTION OF APPEAL TO DISTRICT JUDGE

(DO NOT EXECUTE THIS PORTION OF THE FORM IF THE PARTIES DESIRE THAT THE APPEAL
LIE DIRECTLY TO THE COURT OF APPEALS)
The parties in this case further consent, by signing below, to take any
appeal to a United States district judge of the court in accordance with 28
U.S.C. § 636(c)(4) and Fed.R.Civ.P. 73(d).

Plaintiff

Defendant
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lli THE UNITED STATES DiSTRICT COURT
FOR THE EASTERN DISTRICT OT '"RGINIA.
NORFOLK AND NEWPORT NEW~
lSIONS

)
}
.)
)
)

, In re: Motions in Civil Actions
.

fILE 0

[APR~ ·4 !£~~
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.... ..
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·-..•.. ............
-r. .,

C•i:~

"-ll'!r.
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ORDER

A party filing any motion, response or other pleading requiring a ruling, hearing
or determination by the court shall, as soon as the same is ready therefor, have the
obligation and duty to bring it to the attention of the court tor decision or, i! a hearing
is desired, to arrange with all parties and the docket clerk a convenient and timely
hearing date.
The attention of all parties is called to Rule ll{F), Local Rules of Practice,
which reads as follows:
(F) Briefs Required
(1) All motions unless otherwise directed by the Court and except

as noted hereinbelow in Subsection ll(FX2), shall be accompanied
by a written brief setting forth a concise statement ot the !acts
and supporting reasons, along with a citation of the authorities upon
which the movant relies. The opposing party shall file a response,
including a like brief and such supporting documents as are then
available, within eleven (11) days after service. The moving party
may tile a rebuttal brief within three {3) days after the service o!
the opposing party's reply brief. For good cause, the responding
party may be given additional time or may be required to file and
serve his response, brief and supporting documents within such shorter
period o! time as the Court may specify.
(2) Briefs need not accompany motions (a) !or a more definite
statement, (b) !or an extension o! time to respond to pleadings,
unless the time has already expired, (c) for a default judgment, and
(d) solely related to discovery matters, except as set forth in Local
Rule ll.l(E), (F) and (I).

All parties must comply with the above rule.

The Clerk. shall provide a copy ol this order to each plainti!! or counsel at the
time a complaint is filed, and shall attach copies to the complaint tor service on
all de! endants.

IT IS SO ORDERED.

At Norfolk, Yu-ginia
A .... ,.~d1Q~Q

........,_.

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
NORFOLK DIVISION
MARY L. WHITLEY, Individually and
in her Official Capacity as the
Administratrix of JOSEPH H. JENKINS
Deceased,
GEORGE C. JENKINS,
JAMES F. JENKINS,
DAVID JENKINS,
BARBARA JENKINS ROWSEY,
VIOLET ROWSEY,
ROBERT JENKINS,
SANDRA JENKINS PHILLIPS
and
VIOLET BLANKENSHIP,
Plaintiffs,
Civil Action No. ~-- ~(?,cv1-~~

v.

JOSEPH F. LEWIS
Deep Meadows Powhattan Correctional Center
Powhattan, Virginia
and
EDDIE L. PEARSON, individually,
and in his official capacity as
Warden, st. Brides Correctional Center
St. Brides Correctional Center
701 Sanderson Road
Chesapeake, Virginia
and
LORENZO A. PARKER
St. Brides Correctional Center
701 Sanderson Road
Chesapeake, Virginia
and
GARY L. BASS
Greensville Correctional Center
Greensville, Virginia
and
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KATHERINE V. McWATERS
St. Brides Correctional Center
701 Sanderson Road
Chesape'ake, Virginia
and
JORGE IBERRA, M.D.
St. Brides Correctional Center
701 Sanderson Road
Cheapeake, Virginia
and
MAJOR R.

C.

BROWN

St. Brides Correctional Center
701 Sanderson Road
Chesapeake, Virginia
and

E. COCHRAN, R.N.
St. Brides Correctional Center
701 Sanderson Road
Chesapeake, Virginia
and
:

K. STONE, LPN
St. Brides Correctional Center
701 Sanderson Road
Chesapeake, Virginia
and

M. SIMMONS, LPN
St. Brides Correctional Center
701 Sanderson Road
Chesapeake, Virginia
and
C. COUTHER, LPN

St. Brides Correctional Center
701 Sanderson Road

Chesapeake, Virginia
and
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M. CASSIDY, LPN
St. Brides Correctional Center
701 Sanderson Road
Chesapeake, Virginia
and
F. CLARK, LPN
St. Brides Correctional Center
701 Sanderson Road
Chesapeake, Virginia
COMPLAINT

The plaintiffs, Mary L. Whitley, individually and in her
official capacity as Administratrix of the Estate of Joseph H.
Jenkins, Deceased, and George C. Jenkins, James F. Jenkins, David
Jenkins,

Barbara Jenkins Rowsey, Violet Rowsey, Robert Jenkins,

Sandra Jenkins Phillips, and Violet Blankenship, individually as
and for their complaint allege the following:
INTRODUCTORY STATEMENT JURISDICTION
Subject matter jurisdiction as to this cause of action is
asserted against the defendants is based on:
1.

These causes of action arise directly under the

Constitution of the United States including but not limited to the
fourteenth amendment thereto.
2.

These causes of action also arise pursuant to the

provision of Title 42

u.s.c.

Section 1983, Section 1985 and Section

1986, and under the provisions of Title 28

u.s.c.

Section 1343, and further pursuant to Title 28

Section 1331 and

u.s.c.

Section 2201

and 2202.
3.

The court has pendent jurisdiction of state related

claims in accordance with the principles stated in United Mine
3
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Workers v. Gibbs, 383

u.s.

717 (1966) and Halloran v. Oursler, 289

u.s. 238 (1938).
4.
11

Joseph Henry Jenkins, hereinafter referred to as

Joseph 11 was 32 years of age at the time of his death on April 1,

1991, and was the natural son of Violet Blankenship and was the
brother of the five other plaintiffs whose names are stated above.
5.

Plaintiff Mary L. Whitley is the duly qualified

Administratrix of the Estate of Joseph H. Jenkins, deceased, and
qualified in the Circuit Court for the City of Newport News on the
3rd day of May, 1991.
6.

Mary L. Whitley as Administratrix brings this action

in her name in her official capacity as personal representative of
Joseph H. Jenkins, deceased, and thus prosecutes and maintains this
action in her name on behalf of the statutory death beneficiaries
enumerated below.
7.

The

following

delineates

the

statutory

death

beneficiaries Joseph H. Jenkins who are entitled to damages as a
result of defendant's wrongful conduct in causing the death of
Joseph H. Jenkins:

George

c.

Jenkins, brother, of Gloucester,

Virginia; James F. Jenkins, brother, of Newport News, Virginia;
David Jenkins,

brother,

of West Palm Beach,. Florida;

Barbara

Rowsey, sister, of Newport News, Virginia; Violet Rowsey, sister,
of Newport News, Virginia; Robert Jenkins,

brother, of Newport

News, Virginia; Sandra Phillips, sister, of Hampton, Virginia; and
Violet Blankenship, mother, of Newport News, Virginia.
8.

The Administratrix represents the interest of all
4
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such beneficiaries identified as such under Virginia Code Section
8.01-50,

et.seq.,

to recover comp_ensation ·according to u.s.c.

Section 1983 purusant to O'Conner v. Several Unknown correctional
Officers, 523 F.Supp. 1345 and Brazier v. Cherry, 293 F.Supp. 401.
9.

The foregoing beneficiaries are named plaintiffs in

this action in their

individual capacities as such statutory

beneficiaries.
10.

The Administratrix is a citizen of the Commonwealth

of Virginia, and a resident of this jurisdictional district.
CLAIMS OF INDIVIDUAL FAMILY MEMBERS
11.

Plaintiffs Violet Blankenship, George

c. Jenkins,

James F. Jenkins, David Jenkins, Barbara Rowsey, Violet Rowsey,
Robert Jenkins, and Sandra Phillips also Mary L. Whitley in their
own names in their individual capacities as close family members in
pursuit of their respective individual claims and according to
u.s.c. Section 1983 for violations of their personal, United States
Constitutional rights arising out of the defendant's actions in
dealing with and handling Joseph H. Jenkins and causing his death
as hereinafter alleged.
12.

Such wrongful death thereby violated these family

member's respective constitutional rights and- interests of and
association with Joseph H. Jenkins who was a close family member of
each of the foregoing plaintiffs.
JOSEPH H. JENKINS SURVIVAL CLAIMS FOR HIS DEATH
13.

At all pertinent times herein Joseph H. Jenkins was

an inmate and prisoner being held in the custody and control of the
5
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Virginia Department of Corrections at the St. Brides Correctional
Center.lpcated in Chesapeake, Virginia, and

as

such was a~party to

a special relationship with the defendants to provide for his
medical and health care, physical welfare and well-being, safety,
and security.

Said Joseph H.

Jenkins also as a

result of a

previous automobile accident suffered a permanent brain injury
leaving him

in a diminished capacity to care for himself and

greatly diminishing his memory, all which made him incompetent to
be responsible for and control his own medical treatment all which
circumstances were known to the named defendants.
14.

As

an

inmate

of

the

Virginia

Department

of

Corrections Joseph H. Jenkins had the right to be free from cruel
and unusual

punishment pursuant to the 14th Amendment

of the

Constitution of the United States.
15.

Damages

for

violations

of

Joseph

H.

Jenkins'

personal rights under the Constitution of the United States are
sought herein by way of his survival claims under 42
1983,

u.s.c.

through his estate represented by Mary L.

Section

Whitley,

his

Administratrix.

PARTIES DEFENDANT
16.

The st. Brides Correctional Center is an institution

and part of the Virginia Department of Corrections operated and
maintained

by

the

State

of

Virginia

located

in

Chesapeake,

Virginia.
17.

The defendant Joseph F. Lewis at the times here in

issue was warden of the St. Brides Correctional Center and was the
6
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chief policy making and supervisory official of the same with the
duties and responsibilities imposed by law for the formulation,
provision,

creation,

oversight,

supervision and maintenance of

policies, practices, rules, regulations, customs and usages for the
operation and maintenance of the center including the maintenance,
provision, delivery, access to and availability of medical care and
treatment for all inmates within the custody and control of the
Department of Corrections kept at the center including Joseph H.
Jenkins and as such actted under the color of Virginia State law.
The defendant Joseph F. Lewis is sued in his individual capacity.
18.

The defendant Eddie L. Pearson for a great part of

the time here in issue was warden of the st. Brides Correctional
Center and was the chief policy making and supervisory official of
the same with the duties and responsibilities imposed by law for
the formulation, provision, creation, oversight, supervision and
maintenance of policies, practices, rules, regulations, customs and
usages for the operation and maintenance of the center including
the maintenance, provision, delivery, access to and availability of
medical care and treatment for all inmates within the custody and
control

of

the Department of Corrections kept at the

center

including Joseph H. Jenkins and as such actted under the color of
Virginia State law.

The defendant Eddie L. Pearson is sued in his

individual capacity.
19.

The defendant Gary L. Bass at the times here in

issue was the assistant warden of the St. Brides Correctional
Center and also the acting warden of the same and as such was a
7
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policy

making

and

supervisory

official

with

the

duties

and

responsibilities imposed by law for the formulation, provision,
'

creation, oversight and maintenance of policies, practices, rules,
regulation, customs and usages for the operation and maintenance of
the St.

Brides Correctional Center

including the maintenance

provision, delivery, access to and availability of medical care and
treatment for all inmates within the care and custody and control
of the St. Brides Correctional Center including Joseph H. Jenkins
and as such acted under the color of Virginia State Law.

The

defendant Gary L. Bass is sued in his individual capacity.
The defendant Lorenzo Parker at the times here in

20.

issue was the assistant warden of the St.

Brides Correctional

Center and as such was a policy making and supervisory official
with the duties
formulation,

and responsibilities

provision,

creation,

imposed by law for

the

oversight and maintenance of

policies, practices, rules, regulation, customs and usages for the
operation and maintenance of the st. Brides Correctional Center
including the maintenance provision,

delivery,

access

to

and

availability of medical care and treatment for all inmates within
the care

a~d

custody and control of the St. Brides Correctional

Center including Joseph H. Jenkins.

The defendant Lorenzo Parker

is sued in his individual capacity.
21.

Major

R.

c.

Brown

is

an

administrative

and

supervisory officer of the Department of Corrections employed at
St. Brides Correctional Center in Chesapeake, Virginia, and at the
times

here

in

issue,

had

responsibility
8
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for

supervising

the

rendering of services and care, including medical care, to inma.tes
such as Joseph H. Jenkins.
22.

·.

The defendant Jorge !berra, M.D., is a licensed and

practicing physician in the enployment of the Virginia Department
of Corrections and thus an employee of the same at the St. Brides
Correctional Center with the job of providing medical care and
treatment to the in:nates of the same such as Joseph H. Jenkins and
supervising
inmates,

the

medical

treatment

given

including Joseph H. Jenkins.

and

Co~=onwealth

for the pu=poses of 42
sc~e='lisi~g

duties in

and other prisoners
thereby

engaged

Department

of

in

Correctional Center.

Brides Correctional

Section 1983 when undertaking his

prov~ding

at the St.
conduct

Corrections

the

he acted under of color of state law

u.s.c.

and

by

As a physician to provide

medical services to the inmates of the St.
Center for the

received

treatnent of Joseph H. Jenkins

Brides Correctional Center and

fairly

and

the

attributable
warden

of

to

the

Virginia

St.

Brides

The said defendant was at the times here in

issue a policy making and supervisory official with the duties and
responsibilities
creation,

i~posed

oversight,

by law for the formulation, provision,

supervision

and maintenance

practices, rules, regulations, customs and

usage~

of

policies,

for the operation

and maintenance of the St. Brides Correctional Center including the
maintenance,

provision,

delivery,

access to and availability of

medical care and treatment for all inmates within the custody and
control of the said center including Joseph H. Jenkins and is sued
here in his individual and official capacity.
9
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23.
head

nurse

Katherine
of

the

v.

St.

McWaters is the Medical Director and

Brides

Correctional

Center

with

the

responsibility of providing medical care and treatment to the
inmates of the center such as Joseph H. Jenkins and at the times
here in issue acted under the color of state law for the purpose of
42

u.s.c.

Section 1983 when performing her duties in supervising

and providing treatwent of Joseph H. Jenkins and the other inmates
of the center and thereby engaged in conduct fairly attributable to
the warden of the center and the Virginia Department of Corrections
and further held a policy making and supervisory position with
duties and responsibilities imposed by law for the formulation,
provision,

creation,

oversight,

supervision and maintenance of

policies, practices, rules, regulations, customs and usages for the
operation and maintenance of the St. Brides Correctional Center
including the maintenance,

provision,

delivery,

access

to

and

availability of medical care and treatment for all inmates within
the custody and control of the said center including Joseph H.
Jenkins and is sued here in her individual capacity.
24.
Stone, M.

-

-

The defendants E. Cochran, F. Clark, M. Cassidy, K.

Si~~ons

and

c. Couther were employed at the time in issue

as nurses for the Virginia Department of Corrections at the st.
Brides Correctional Center and failed to provide to or to see that
Joseph H. Jenkins received regularly and properly his prescribed
seizure medication.
STATEMENT OF CLAIM - COUNT I
25.

In March of 1988 Joseph H. Jenkins w·as delivered to
10
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the care, custody and control of the warden of the st. Brides
·correctional Center and the defendants herein as a prisoner serving
'

a sentence imposed by the Circuit Court for the City of Newport
News.
26.

From the aforesaid date until April 1, 1991, said

Joseph H. Jenkins remained in the care, custody and control of the
St. Brides Correctional Center and the defendants herein as a
prisoner until his death on the latter date and was thereby
entitled under the due process clause of the 14th Amendment to be
free from deliberate indifference to serious medical need.
27.

Throughout the course of his incarceration up until

April 1, 1991, Joseph H. Jenkins had a post traumatic seizure
condition which was controlled by the use of medications and also
suffered from
rendering

him

medication.

loss of memory and diminished mental abilities
incapable

of

properly

self-administering

this

The defendants were aware of the seizure condition of

the said Joseph H. Jenkins and aware of the need for its control by
medication and were aware that failure of the plaintiff to receive
sufficient medication could result in his having a seizure and
serious injury or his death.
Joseph

H.

Jenkins

dinished

The said ·defendants also knew of
mental

capacity

which

made

him

incompetent to oversee the administering of his medication.
28.

For a long period of time prior to April l, 1991,

the defendants had actual and constructive knowledge and notice of
the need of Joseph H. Jenkins to receive said medication at a
thereputic level.
11
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29.

For

approxim~tely

a

three

substantially
years

the

long

said

period

defendants

of

time

of

deliberately

neglected and ignored the need of the said Joseph H. Jenkins for
receipt

of

said

medication

and

knowingly

and

willfully

and

deliberately allowed the level of the same to fall below required
therapeutic minimums for his condition by failure to prescribe it
in required amounts and to provide said medication, oversee its
receipt by the said Joseph H. Jenkins.

On a prior occasion in 1988

said Joseph H. Jenkins was hospitalized in the Chesapeake General
Hospital for seizures resulting from the failure of the defendants
.··

to administer to him the required medication in the therapeutic
amounts needed.

The defendants were thus made aware of his serious

need for this medication and the likelihood of injury to him should
it not be regularly and properly provided or administered to him.
Notwithstanding this seizure episode the defendants continued to
neglect the need of Joseph H. Jenkins to have a thereaputic level
of the required drugs in his system.
3 o.

As

a

result

of

the

said

acts

and

omission

of

defendants said Joseph H. Jenkins suffered a seizure on April 1,
1991, resulting in his death.
allege that
proximate
defendants

the death

result

of

described

The plaintiffs believe and therefore

of the said Joseph H.
the

actions

above

which

and

Jenkins

omissions

actions

of

was
the

constituted

the
said

gross

negligence under the circumstances and a deliberate indifference to
the serious medical needs of the said Joseph H. Jenkins.
31.

In acting as described in paragraph 21 through 26
12
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above

the

defendants

deprived

Joseph H.

Jenkins

of

rights,

privileges, and immunities secured under the Constitution of the
'

United states including the right under due process of law to be
free from deliberate indifference to his serious medical needs, to
be free from unnecessary pain and suffering and arbitrary conduct.
As a consequence thereof the plaintiffs. believe and allege the
estate of the said Joseph H. Jenkins is entitled to recover damages
for him for the said deprivations he suffered including damage for
any conscioius pre-death pain and distress and for the loss of his
life and the enjoyment thereof.
COUNT II

32.

Plaintiffs hereby allege and restate by reference

the matters alleged in paragraphs 1 through 31 of Count I

and

further state that the death of Joseph H. Jenkins was the proximate
result of the gross negligence of each of the defendants
carrying out their duties relating to him.

in

And consequently, each

of the defendants is liable to the Administratrix of Joseph H.
Jenkins under the law of Virginia pursuant to Section 8.01-50, et
seq of the Code of Virginia.
33.

Wherefore, as a result of the defendants' aforesaid

conduct resulting in the death of the said Joseph H. Jenkins, the
plaintiffs Mary L.

Whitley,

individually and in her

official

capacity as Administratrix of the Estate of Joseph H. Jenkins,
Deceased, and George

c. Jenkins, James F. Jenkins, David Jenkins,

Barbara Jenkins Rowsey,
Jenkins

Phillips,

and

Violet Rowsey,
Violet

Robert Jenkins,

Blankenship,
13
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individually

Sandra
have

suffered the loss of intimate association with said Joseph H.
Jenkins, mental anguish, sorrow, loss of services and assistance
t

.

from the decedent, and the expenses of his funeral and burial, and
therefore the plaintiff, Mary L. Whitley as Administratrix of the
Estate

of Joseph H.

Jenkins,

prays

for

ONE MILLION

DOLLARS

($1,000,000.00) compensatory damages and TWO HUNDRED FIFTY THOUSAND
DOLLARS ($250,000.00) as punitive damages, jointly and severally,
against the defendants and individual plaintiffs pray for an award
of judgment against the defendants jointly and severally in the sum
of ONE MILLION DOLLARS ($1,000,000.00) as compensatory damages and
TWO HUNDRED
damages,

and

FIFTY THOUSAND DOLLARS
that

the

plaintiffs

($250,000.00)
recover

as

punitive

their costs

and

a

reasonable attorney's fee and be granted such further relief as may
be necessary.
And the plaintiffs pray for trial by jury on all issues
so triable.
MARY L. WHITLEY, INDIVIDUALLY
AND AS ADMINISTRATRIX OF THE
ESTATE OF JOSEPH H. JENKINS,
DECEASED I AND
GEORGE C. JENKINS,
JAMES F. JENKINS,
DAVID JENKINS,
BARBARA JENKINS ROWSEY,
VIOLET ROWSEY,
ROBERT JENKINS,
SANDRAZKINS ~HILLIPS and
VIOLE... B,... KENSHI
,
I
By:

.· ·1

J, .t

i

. ·' (.1 '. . :' .

I

l /

I

JiM.: :t
V'v~
P&rlip L. Avis
i1

Virginia State Bar No.
and
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1

{)f)..IE17tj

By: ____~--~----------~~~
Oldric J. LaBell, Jr.
'
Virginia State Bar No. 6840

Philip L. Avis, p.q.
240 - 24th Street
Newport News, Virginia
(804) 244-0547
Oldric J. LaBell, Jr.
240 - 24th Street
Newport News, Virginia
(804) 247-9008
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EASTERN

MARY L. WHITLEY, individually ancr~~ ~er o~f~~~~~
capacity as the Administratrix of Joseph H.
Jenkins, Deceased,
JUDGMENT IN A CIVIL CASE
Plaintiff,

v.

JOSEPH F. LEWIS, et al ..,
Defendants.
CASE NUMBER:

0

2: 93cv268

Jury Verdict. This action came before the Court for a trial by jury. The issues have been tried and the jury has rendered

-

~~~~

[]J

Decision by Court. This action came to «~Kc:)J)hearing before the Court. The issues have been tM«c:IKr heard and a
decision has been rendered.

that the defendants' , Katherine V. McWaters, Jorge
. . , E. Cochran , R. N. • C. Cou ther, LPN, and F. Clark, LPN, motion for
Ib a rra , MD
summary judgment is granted.
IT IS ORDERED AND ADJUDGED

January 20. 1994
Date

DORIS R. CASEY, Clerk
Clerk

(By}
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UNJ:TED STATES D:ISTRICT COlJRT
EASTERN DISTRICT OF Vl:RGJ:NJ:A

~·

i

~ 7 ~- . &..•

i

CI.EftK. U.S. CIST: 00..

MARY L. WHITLEY, in her official
capacity as the Administratrix of
Joseph H. Jenkins, Deceased,

. . __

NORFOlK. Vo-~

_ _ . . . . . . . . __ _ _ _ _

CIVIL ACTION NO.

...

2: 93cv268

JOSEPH F. LEWIS, et. al.
Defendants.
MEMORANDUM OPINION AND ORDER

J:.

INTRODUCTION

The plaintiff's decedent, Mary
pursuant to Title 42 U.S.C.

§

L~

Whitley, filed this action

1983 on behalf of her brother, Joseph

Jenkins, who suffered a fatal brain seizure on April 1, 1991 at the
St.

Brides Correctional Center in Chesapeake,

- defendants in this

ac~ion,

Virginia. 1

Nurse

Katherine

McWaters;

The

all of whom were St. Bride's medical

personnel at the time of Jenkin's death, are: Dr. Jorge
Nurse

Frances

Cochran; and Nurse Catherine Couther.

Clark;

Nurse

Iba~ra;

Esther

The plaintiff's decedent

asserts that the defendants acted with deliberate

indiffe~ence

to

Jenkin's medical condition in violation of his constitutional
rights.

The defendants have filed a motion for summary judgment,

asserting that there are no genuine issues of material fact in
dispute and that this case should be dismissed as a matter of law.
1

The original suit was filed against numerous defendants and
asserted a number of additional claims. See Memorandum Opinion of
October 6, 1993 (dismissing several defendants and claims).
1
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1

0 0..

Plaintiff,

v.

!

I JW~OI994.

Norfolk Division

.

0

J
)

-...,;

II.

The' facts,
plaintiff
Brides,

construed

in a

are as follows.

1

Jenkins

was

FACTS

light

most

Prior to his

seriously

injured

in

favorable

the

incarceration at St.
a

car accident

suffered permanent post-traumatic seizure disorder.
if untreated, causes brain seizures.

to

and

This disorder

1

At the time of his entry at

St. Brides on March 16, 1988, Jenkin's psychological records showed
that the he had a "Functional Rating of Mentally Deficient" a nonverbal IQ of 63
remote

1

and that his "memory functioning for recent and

appeared moderately impaired. " 2

events

See Plaintiff s
1

Reply Brief at p.3.
Jenkins remained at St. Brides from March 16, 1988 until the
time of his death on April 1,

1991.

regularly sought medical assistance

While at St.
for

a

Brides

I

he

number of maladies,

including an irritated prosthetic eye, nose bleeds, and a sinus
infection. 3
disorder

Jenkins
from

Dr.

also

received
who

Ibarra,

treatment
prescribed

for

his

seizure

Dilantin

Phenobarbital, medications necessary to prevent seizures.

and

Ibarra

Aff. at p.3.

2

Following a forensic examination on February 10, 1990, a
forensic pathologist found Jenkins competent to stand trial,
capable of comprehending his legal situation and able to assist his
attorney in the defense of his case. See Admissions of November 8,
1993, number 12 (deemed admitted due to plaintiff's failure to
respond) .
3 Jenkins

received medical attention for his prosthetic eye on
approximately forty-five occasions during his three years at St.
Brides. See Defendants 1 Memorandum in Support of Summary Judgment 1
p. 5 1 n.2.
2
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Pursuant to facility regulations, the majority of inmates,
including Jenkins, were required to ingest their medication at the
"pill window, " which was administered by the defendant nurses,
located adjacent to the dining area, and open during dining hours.
While an alternative pill distribution system ( "HS") enabled guards
to deliver medication directly to the inmates while in their cells,
Jenkins was not placed on this list. 4
Dr.

Ibarra warned Jenkins of the importance of taking his

medication on at least four occasions over the years and, according
to affidavits submitted by Dr. Ibarra and the defendant nurses, he
appeared to understand the war:1ings and seemed capable of following
the regimen.

Ibarra Aff. at pp. 3-4; McNaters Aff. at pp. 3-4;

Clark Af:. at p. 3; Couther Af£. at 4; Cochran Aff. at 3-4.
1990,

In

in an effort to make the medication process easier for

Jenkins to follow, Dr. Ibarra reduced the frequency of the dosage
(from twice daily to once daily) and allowed Jenkins to take the
medication during an expanded daily time frame. Ibarra Progress
Notes, 1/26/90.
Despite the warnings and accommodations by Dr. Ibarra, Jenkins
had intervals where he missed taking his medication.

The sign-in

logs show that he took his medication 311 out of 365 days in 1989
(85%) .

In 1990, the records show that he took his medication on

338 days (92%).

In 1991, Jenkins missed his medication on four

The defendants assert that the HS procedure was rarely used
and often limited to individuals receiving four doses of medication
daily. Ibarra Dep. at 25.
4

3
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days in January, three days in February, and approximately ten days
in March'. 5 See Sign-in Logs, January 1989-March 1991.
During the three years that Jenkins was under Dr. Ibarra's
care,

he

underwent

medication levels.

quarterly

blood

screens

to

monitor

his

These screens consistently showed that his

medication levels were below normal.

Dr.

Ibarra stated that

'
despite these low levels, he considered Jenkin's condition to be

stable.

Ibarra Aff. at p. 3-5.

Prior to his death, Jenkins suffered three seizures while at
St. Brides.

He suffered documented seizures on August 30, 1989 and

January 30, 1990 and suffered an undocumented
February 21, 1990. 6
fatal seizure.

11

near seizure 11 on

On April 1, 1991, Jenkins suffered his final

An autopsy performed shortly thereafter revealed

that his blood medication levels were

11

markedly subtherapeutic."

See Autopsy, p. 3 (attached to Plaintiff's reply brief).

5

Jenkins was at the Newport News jail from February 25, 1991
through March 7, 1991. While the defendants' coui!sel stated during
oral argument that Jenkins took his medication while at the
facility,
neither side produced records from the facility
indicating whether or not the decedent took his medication.
6

The parties do not dispute that the aforementioned seizures
occurred. The plaintiff, however asserts that Jenkins suffered an
unspecified number of additional seizures and refers to a 1990
letter written by Dr. Mendez, an ear, nose and throat specialist at
St. Brides, to Dr. Ibarra. See Pl. ex. 9 (attached to 9/3/93 Reply
Brief) . The letter states that the decedent complained of having
suffered four seizures in the past year 1 the last of which occurred
in July of 1990. When the defendants attempted to inquire about
these additional undocumented seizures through a set of Request for
Admissions, the plaintiff failed to reply. Therefore, the court
will not consider the plaintiff's unsupported claims of additional
seizures.
1

4
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In opposition to the defendants' motion for summary judgment,
the plai:ntiff submitted a number of affidavits from herself,
Jenkin's other sister (Violet Rowsey) and Jenkin's mother {Violet
Blankenship) .

These

affidavits

assert

that

Jenkins

was

so

forgetful that he could not be expected to remember to take his
daily medication.

Whitley Aff. of 1/4/94, at para. 2; Rowsey Aff.

of 1/4/94 at para. 2.

In addition, Violet Rowsey recounted how she

called St. Brides on a number of occasions following Jenkin's first
seizure, advising a nurse and assistant warden of the importance of
Jenkin's daily medication and receiving reassurance that he would
receive his medicine.

Rowsey Aff. of 9/3/93 at para. 2.

Ms.

Rowsey and Ms. Blankenship also reported that they had been told by
Jenkins that "on some days,"

a particular nurse would refuse him

his medication because of arguments that had erupted between the
two. 7

Id. at para. 3; Blankenship Aff. at para. 4.
III. STANDARD OF.REVIEW
Rule 56 (c) provides that a moving party is entitled to summary

judgment "if the pleading, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that the
moving party is entitled to a judgment as a matter of law." Fed. R.
Civ. P. 56(c).

The party moving for summary judgment is initially

responsible for identifying those portions of the factual record

'This nurse appears to be Nurse McWaters. While the records
establish that she disciplined Jenkins for inappropriate behavior,
the records do not establish that Jenkins was ever denied his
medication.
5
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which it believes establish that there are no genuine issues of
material' fact. Once the moving party has made this showing,
opposing

party

depositions,

must

answers

demonstrate,

317,

judgment,

323-24
the

(1986}.

court

reference

to interrogatories,

triable issue of fact exists.
U.S.

by

is

to

the

affidavits,

or admissions,

that a

See Celotex Corp. v. Catrett, 477
In

deciding

required

to

a

view

motion
the

for

facts

summary
and

draw

reasonable inferences in a light most favorable to the non-moving
party.

See Anderson v. Libertv Lobbv. Inc., 477 U.S. 242 (1986).

Should the non-moving party present a genuine issue of fact that
could lead to a reasonable jury finding,
judgment must be denied.

the motion for summary

Id.
IV. DISCUSSION

The plaintiff asserts that the defendants violated Jenkin's
rights

under

the

provisions

of

42

U.S.C.

§1983

deliberate indifference to his medical condition.

by

showing

Pursuant to 42

U.S.C. §1983, deliberate indifferance amounts to a constitutional
violation of the prisoner's rights under the cruel and unusual
punishment clause of the eighth amendment.
429 U.S. 97, 104-05

(1976i.

See Estelle v. Gamble,

In order to make this showing, the

plaintiff must prove that the treatment by the health care provider
was so grossly incompetent, inadequate, or excessive as to shock
the conscience or to be intolerable to fundamental

fairness.

Miltier v. Beorn, 896 F.2d 848, 851-52 (4th Cir. 1990}.
Deliberate indifferance may be shown by either actual intent
or reckless disregard of a substantial risk of danger that is
6
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either known to the defendant or which would be readily apparent to
a reasonable person in the defendant's position.

Mere negligence

or malpractice, however, does not violate the eighth amendment.
Id, See also Webster v. Jones, 554 F.2d 1285, 1286 (4th Cir. 1977)
(even if doctor was negligent in diagnosing illness, failure to
exercise sound medical judgment does not amount to deliberate
indifference to medical needs) .
In Miltier, the decedent, who began complaining of,dizziness,
shortness of breath and blackouts shortly after her arrival, was
treated by a number of the defendant doctors and nurses.

Most of

the defendants either ignored the decedent's complaints or failed
to follow through with recommendations that she receive cardiac
treatment.

In reversing the lower court's granting of summary

judgment, the court held that a triable issue of fact existed as to
whether the defendants showed deliberate indifference in their care
for the decedent.
508

F. 2d 541

Id. at 852-54.

(2d Cir.

1974)

See also Williams v. Vincent,

(motion to dismiss denied where

plaintiff alleged deliberate indifferance by doctors who discarded
prisoner's ear and sewed stump together rather than reattach ear).
In the instant case, the plaintiff asserts that the defendants
acted with deliberate indifference to Jenkin's medical condition by
not taking other actions to ensure that he took his medication.
The plaintiff maintains that, given Jenkin's mental limitations and
his medical history at St. Brides (i.e. low level blood screens,
number

of

seizures

and

sporadic

medication

ingestion),

the

defendants should have taken other measures to ensure that he took
7
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his medication.

The plaintiff suggests that, at the very least,

the defendants could have remedied the problem by placing Jenkins
on the HS list, thereby ensuring that a prison guard delivered the
medication directly to Jenkin's cell.
Contrary to the plaintiff's assertions, the court concludes
that the facts in the instant case could not lead a reasonable jury
to conclude that any of the defendants acted with deliberate
indifference to Jenkin's medical condition.

With regard to Dr.

Ibarra, the record shows that he took active measures to monitor
Jenkin's condition.

Dr. Ibarra monitored regular blood samples

taken from Jenkins, counseled him about the importance of taking
his medication and altered his regimen so as to make it easier for
Jenkins to follow.

While Jenkins suffered several seizures and

showed low levels of medication in his blood, Dr. Ibarra considered
Jenkin's condition to have been stable. 8
concluded

that

Jenkins

had

following his daily regimen.

the

mental

Dr.

Ibarra further

capacity

to

continue

Given Jenkin's frequent visits for

medical treatment, and his medication ingestion ratio (over an 85%
average during his three years at St. Brides), such a conclusion
does

not

appear

indifference.

to

have

been

the

product

of

deliberate

While the plaintiff may disagree with Dr. Ibarra's

assessment and treatment of Jenkins, such disagreement does not
support a finding of deliberate indifference.
As defendants' counsel noted
suffered as many as 32 seizures in
St. Brides.
See Progress Note of
Jenkins had suffered no more than
thirty-eight months at St. Brides.
8

8
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See Sanchez v. Vild,

during oral argument, Jenkins
one day prior to his entry at
7/6/88.
Prior to his death,
3 seizures over the course of

891 F.2d 240 (9th Cir. 1989); see also Webster v. Jones, 554 F.2d
at 1286.'
With regard to the defendant nurses,

the record fails to

support the plaintiff's assertions that they acted with deliberate
indifference to Jenkin's condition.

The nurses primary contact

with Jenkins occurred when they assisted Dr.
physicians)

Ibarra (and other

in treating Jenkins and when they administered his

medication at the pill window.
with Jenkins,

Given the nurses limited contact

and their agreement with Dr.

Ibarra that he was

capable of following his seizure-preventing regimen, the plaintiff
has failed to come forward with enough evidence to establish a
triable issue of deliberate indifference on their part.

As for the

allegations that one of the defendant nurses refused to provide
Jenkins his medication,

these statements,

even when accepted,

appear to relate to isolated incidents.
V.

CONCLUSION

The plaintiff's decedent has failed to bring forth sufficient
evidence that could shock the conscience of a reasonable jury and
le~d

to a finding of deliberate indifference on the part of the

defendants.

For these reasons, the defendants' motion for summary

judgment will be GRANTED and this case shall be stricken from the
docket.

9
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The

clerk is

DIRECTED

to

send a

copy of

this

order

to

plaintiff and to counsel for the defendants.
It is so ORDERED.

Norfolk, Virginia
January Zo, 1994
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VIRGINIA:

IN THE CIRCUIT COURT FOR THE CITY OF CHESAPEAKE

MARY L. WHITLEY, Individually and
in her Official Capacity as the
Administratrix of JOSEPH H. JENKINS
Deceased,
GEORGE C. JENKINS,
JAMES F. JENKINS,
DAVID JENKINS,
BARBARA JENKINS ROWSEY,
VIOLET ROWSEY,
ROBERT JENKINS,
SANDRA JENKINS PHILLIPS
and
VIOLET BLANKENSHIP,
Plaintiffs,

v.

Civil Action No.

COMMONWEALTH OF VIRGINIA
DEPARTMENT OF CORRECTIONS
SERVE:
Stephen D. Rosenthal
Attorney General
101 North Eighth Street
Richmond, Virginia 23219
and
EDWARD M. MURRAY
Director, Department of Corrections
6900 Atmore Drive
Richmond, Virginia 23261
and
JOSEPH F. LEWIS
Deep Meadows Powhattan Correctional Center
Powhattan, Virginia
and
EDDIE L. PEARSON, individually,
and in his official capacity as
Warden, St. Brides Correctional Center
St. Brides Correctional Center
701 Sanderson Road
Chesapeake, Virginia
and

EXHIBIT
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D

LORENZO A. PARKER
St. Brides Correctional Center
701 Sanderson Road
Chesapeake, Virginia
and
GARY L. BASS
Greensville Correctional Center
Greensville, Virginia
and
KATHERINE V. McWATERS
St. Brides Correctional Center
701 Sanderson Road
Chesapeake, Virginia
and
JORGE IBERRA, M.D.
St. Brides Correctional Center
701 Sanderson Road
Cheapeake, Virginia
and
MAJOR R. C. BROWN

St. Brides Correctional Center
701 Sanderson Road

Chesapeake, Virginia
and
E. COCHRAN, R.N.
St. Brides correctional Center
701 Sanderson Road
Chesapeake, Virginia

and
K. STONE, LPN

St. Brides Correctional Center
701 Sanderson Road
Chesapeake, Virginia
and

M. SIMMONS, LPN

~st.

Brides Correctional Center

701 Sanderson Road

Chesapeake, Virginia
2
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and
C. COUTHER, LPN
St. Brides Correctional Center
701 Sanderson Road
Chesapeake, Virginia
and
M. CASSIDY, LPN
St. Brides Correctional Center
701 Sanderson Road
Chesapeake, Virginia
and

F. CLARK, LPN
St. Brides Correctional Center
701 Sanderson Road
Chesapeake, Virginia
MOTION FOR JUDGMENT

The plaintiff, Mary L. Whitley, Administratrix of the
Estate of Joseph H.

Jenkins,

Deceased,

by counsel,

files this

action against the defendants pursuant to Section 8. 01-195 and
Section 8.01-50 of the Code of Virginia (1950 as amended) in the
amount and on the grounds hereinafter set forth.
1.

Plaintiff Mary L. Whitley is the duly qualified

Administratrix of the Estate of Joseph H. Jenkins, deceased, and
qualified in the Circuit Court for the City of Newport News on the
3rd day of May, 1991.
2.

Mary L. Whitley as Administratrix brings this action

in her name in her official

capacity~as

personal representative of

Joseph H. Jenkins, deceased, and thus prosecutes and maintains this
.action in her name on behalf of the statutory death beneficiaries
enumerated below.
3
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3.

The

following

delineates

the

statutory

death

beneficiaries Joseph H. Jenkins who are entitled to damages as a
result of defendant's wrongful conduct in causing the death of
Joseph H. Jenkins:

George

c.

Jenkins, brother, of Gloucester,

Virginia; James F. Jenkins, brother, of Newport News, Virginia;
David Jenkins,

brother,

of West Palm Beach,

Florida;

Barbara

Rowsey, sister, of Newport News, Virginia; Violet Rowsey, sister,
of Newport News, Virginia; Robert Jenkins,

brother, of Newport

News, Virginia; Sandra Phillips, sister, of Hampton, Virginia; and
Violet Blankenship, mother, of Newport News, Virginia.
Joseph Henry Jenkins, hereinafter referred to as

4.

"Joseph" was

32

years of age at the time of his death on April 1,

1991, and was the natural son of Violet Blankenship and was the
brother of the five other plaintiffs whose names are stated above.
PARTIES DEFENDANT
5.

The St. Brides Correctional Center is an institution

and part of the Virginia Department of Corrections operated and
maintained
Virginia.

by

the

State

of

Virginia

located

in

Chesapeake,

The defendant Commonwealth of Virginia is the employer

and principal of the individual defendants herein, who were at all
relevant times acting in the scope of their employment on behalf of
the Commonwealth of Virginia.

Notice of claim ws served by mail

upon the Attorney General pursuant to Sec. 8.01-195 on March 28, a
copy of which is attached.
6.

The defendant Joseph F. Lewis for the greater part

of the time here in

iss~e

was warden of the St. Brides Correctional
4
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Center and was the chief policy makinq and supervisory official of
the same,with the duties and responsibilities imposed by law for
the formulation, provision, creation, oversight, supervision and
maintenance of policies, practices, rules, regulations, customs and
usages for the operation and maintenance of the center including
the maintenance, provision, delivery, access to and availability of
medical care and treatment for all inmates within the custody and
control of the Department of Corrections kept at the center
including Joseph H. Jenkins and as such actted under the color of
Virginia State law.

The defendant Joseph F. Lewis is sued in his

individual capacity.
7.

The defendant Eddie L. Pearson for a great part of

the time here in issue was warden of the St. Brides Correctional
Center and was the chief policy making and supervisory official of
the same with the duties and responsibilities imposed by law for
the formulation, provision, creation, oversight, supervision and
maintenance of policies, practices, rules, regulations, customs and
usages for the operation and maintenance of the center including
the maintenance, provision, delivery, access to and availability of
medical care and treatment for all inmates within the custody and
control of the Department of Corrections kept at the center
including Joseph H. Jenkins and as such actted under the color of
Virginia State law.

The defendant Eddie L. Pearson is sued in his

individual capacity.

a.

The defendant Gary L. Bass at the times here in

issue was the assistant warden of the St. Brides Correctional
5
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Center and also the acting warden of
policy

making

and

same and as such was a

~~e

supervisory official

with

the

duties

and

responsibilities imposed by law for the formulation, provision,
creation, oversight and maintenance of policies, practices, rules,
regulation, customs and usages for the operation and maintenance of
the St.

Brides Correctional Center including the maintenance

provision, deli very, access to and availability of medical care and
treatment for all inmates within the care and custody and control
of the St. Brides Correctional Center including Joseph H. Jenkins.
The defendant Gary L. Bass is sued in his individual capacity.
9.

The defendant Lorenzo Parker at the times here in

issue was the assistant warden of the St.

Brides Correctional

Center and as such was a policy making and supervisory official
with the duties and responsibilities
formulation,

provision,

imposed by

law for

the

creation, oversight and maintenance of

policies, practices, rules, regulation, customs and usages for the
operation and maintenance of the St. Brides Correctional Center
including

the maintenance provision,

delivery,

access

to

and

availability of medical care and treatment for all inmates within
the care and custody and control of the St. Brides Correctional·
Center including Joseph H. Jenkins.

The defendant Lorenzo Parker

is sued in his individual capacity.
10.

Major

R.

c.

Brown~

is

an

administrative

supervisory officer of the Dep,artment of Corrections

employ~d

and
at

.St. Brides Correctional Center in Chesapeake, Virginia, and at the
times

here

in

issue,

had

responsibility
6
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of

supervising

the

rendering of service and care,
inmates

~uch

to include medicical care,

to

as Joseph H. Jenkins.

11.

The defendant Jorge !berra, M.D., is a licensed and

practicing physician in the employment of the Virginia Department
of Corrections and thus an employee of the same at the St. Brides
Correctional Center with the job of providing medical care and
treatment to the inmates of the same such as Joseph H. Jenkins and
supervising the medical treatment given and received by the inmates
including Joseph H. Jenkins.

The said defendant was at the times

here in issue as well as a health care provider also· a policy
making

and

supervisory

official

with

the

duties

and

responsibilities imposed by law the supervision of the maintenance,
provision, delivery, access to and availability of medical_care,
drugs and treatment for the inmates within the custody and control
of the said center including Joseph H. Jenkins and is sued here in
his individual capacity.
Katherine

12.

head

nurse

of

the

st.

v.

McWaters is the Medical Director and

Brides

Correctional

Center

with

the

responsibility of providing medical care and treatment to the
inmates of the center such as Joseph H. Jenkins at the·times here
in issue and supervised the providing of medical treatment to
Joseph H. Jenkins and the other inmates of the center, including
the maintenance, provision, delivery, access to and availability of
medical care, drugs,

and treatment for all inmates within the

custody and control of the said center including Joseph H. Jenkins
and is sued here in her individual capacity.
7
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13.

The defendants E. Cochran, F. Clark, M. Cassidy, K.

stone, M; Simmons and c. couther were employed at the time in issue
as nurses for the Virginia Department of Corrections at the St.
Brides Correctional Center and failed to provide or to see that
Joseph Jenkins received regularly and properly his prescribed
seizure medication.
The aforesaid nurse defendants and Jorge !berra and
Katherine McWaters-was served with Notice of Medical Malpractice
claims by certified mail prior to institution of this action.
STATEMENT OF CLAIM - COUNT I
14.

.

As a result of a car accident and head injury in

1980 Joseph H. Jenkins had an epileptic Seizure condition and was
mentally imnpaired.

His condition required constant medication to

prevent him'from having seizures.
15.

In March of 1988 Joseph H. Jenkins was delivered to

the care, custody and control of the warden of the St. Brides
Correctional Center and the defendants herein as a prisoner serving
a sentence imposed by the Circuit Court for the City of Newport
News.
16.

From the aforesaid date until April 1, 1991, said

Joseph H. Jenkins remained in the care, custody and control of the
St. Brides Correctional Center and the defendants herein as a
prisoner until his death on the latter date and was
entitled

proper

medical

care

to

be

free

from

thereby

deliberate

. indifference to serious medical needs.
17.

Throughout the course of his incarceration up until
8
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April 1, 1991, Joseph H-. Jenkins had a post traumatic seizure
condition , which was controlled by the use of medications and also
suffered from
rendering

him

medication.

loss of memory and diminished mental abilities
incapable

of

properly

self-administering

this

The defendants were aware of the seizure condition of

the said Joseph H. Jenkins and aware of the need for its control by
medication and were aware that failure of the plaintiff to receive
sufficient medication could result in his having a seizure and
serious injury or his death.
Joseph

H.

Jenkins

dinished

The said defendants also knew of
mental

capacity .which

made

him

incompetent to oversee the administering of his medication.
18.

For a long period of time prior to April 1, 1991,

the defendants had actual and constructive knowledge and notice of
the need of Joseph H. Jenkins to receive said medication at a
thereputic level.
19.

For

a

substantially

long

period

of

time

of

approximately three years the said defendants grossly neglected and
ignored the need of the said Joseph H. Jenkins for receipt of said
medication and knowingly and through gross negligence allowed the
level of the same to fall below required therapeutic minimums for
his condition by failure to prescribe it in required amounts and to
provide said medication, oversee its receipt by the said Joseph H.
Jenkins.

On a prior occasion in 1988 said Joseph H. Jenkins was

hospitalized

in the

Chesapeake General

Hospital

for

seizures

resulting from the failure of the defendants to administer

to

the required medication in the therapeutic amounts needed.
9
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him
The

't

defendants were thus made aware of his serious need for this
medication and the likelihood of injury to him should it not be
r

regularly

and

properly

provided

or

administered

to

him.

Notwithstanding this seizure episode the defendants continued to
neglect the need of Joseph H. Jenkins to have a thereaputic level
of the required drugs in his system.
20.

As a result of the said acts and omissions of

defendants said Joseph H. Jenkins suffered a seizure on April 1,
1991, resulting in his death.

The plaintiffs believe and therefore

allege that the death of the said Joseph H•. Jenkins· was the
proximate

result

defendants

of

described

the

actions

above

which

and

omissions

actions

of

the

constituted

said
gross

negligence under the circumstances and a deliberate indifference to
the serious medical needs of the said Joseph H. Jenkins.
21.

Under Section 8. 01-53 of the Code of Virginia, 1950,

(as amended), Mary L. Whitley, individually and in her official
capacity as Administratrix of the Estate of Joseph H. Jenkins,
Deceased, and George c. Jenkins, James F. Jenkins, David Jenkins,
Barbara Jenkins Rowsey,

Violet Rowsey,

Robert Jenkins,

Sandra

Jenkins Phillips, and ·violet Blankenship are entitled to receive
any damages awarded in this suit as compensation for their losses
set forth below.

Therefore, the plaintiff on behalf of the Estate

of Joseph H. Jenkins and his statutory beneficiaries pray for
· compensatory damages against the defendants, as follows:
Funeral expenses
For sorrow, mental anguish
Punitive Damages
10
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2,696.00
$1,000,000.00
$ 250,000.00

WHEREFORE, judgment against the defendants, jointly and
severally, in the sum of ONE MILLION TWO HUNDRED FIFTY THOUSAND
DOLLARS ($1,250,000.00) is demanded with an award of costs.

Trial

by jury is demanded.

MARY L •.WHITLEY, INDIVIDUALLY
AND AS ADMINISTRATRIX OF THE
ESTATE OF JOSEPH H. JENKINS,
DECEASED 1 AND
GEORGE C. JENKINS,
JAMES F. JENKINS,
DAVID JENKINS,
BARBARA JENKINS ROWSEY,
VIOLET ROWSEY,
ROBERT JENKINS,
SANDRA JE
.S PHILLIPS and
VIOLET

SHI::.0.

Bar No. 6779

Philip L. Avis, p.q.
240 - 24th Street
Newport New.s, Virginia
(804) 244-0547

23607

Oldric J. LaBell, Jr., p.q.
240 - 24th Street
Newport News, Virginia 23607
(804) 247-9008
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To:

Mary Sue Terry, Attorney General
Commonwealth of Virginia
, 101 North Eighth Street
Richmond, VA 23219
NOTICE OF CLAIM
Pursuant to Section

as

amended,

~.01-195.6

MARY WHITLEY,

of the Code of Virginia, 1950,

residing at 1012 Birdella Drive,

Newport News, Virginia 23605, Administratrix of the Estate of
JENKINS 1

JOSEPH H.
Virginia,

JAMES F.

and,

GEORGE C.

JENKINS of Gloucester 1

JENKINS of Newport News, Virginia, DAVID

JENKINS of West Palm Beach, Florida, BARBARA ROWSEY of Newport

.

News, Virginia, VIOLET ROWSEY of Newport News, Virginia, ROBERT
JENKINS of Newport News, Virginia, SANDRA PHILLIPS of Hampton,
Virginia,

all

siblings

of

JOSEPH

BLANKENSHIP of Newport News,
JENKINS,

hereby

gives

H.

Virginia,

Notice

of

JENKINS,

and

VIOLET

mother of JOSEPH H.

their

Claim

against

the

Commonwealth of Virginia for the wrongf_ul death of JOSEPH H.
JENKINS caused by reason of the negligence of the Commonwealth of
Virginia, its agents, officers, or employees.
On the 1st of April, 1991, JOSEPH H. JENKINS was a prison
inmate at St.

Bride's Correctional Center, a Virginia State

penitentiary located at Chesapeake, Virginia.
had been an inmate at St.

JOSEPH H. JENKINS

Bride's Correctional Center for

approximately three years pursu·ant to his sentence imposed in the
Circuit Court of the City of Newport News on November 20, 1987.
JOSEPH H.

JENKINS,

at the time of his institutionalization,

suffered from short term memory loss and post-traumatic seizures
AVIS I AVIS
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which said seizures were being controlled by Mr.
JE~INS

JOSEPH H.

having to take Diphenylhydantoin and Phenobarbital three

times daily.

Mr. JOSEPH H. JENKINS' post-traumatic seizures

being the result of an automobile accident in 1980.
The Commonwealth of yirginia was made aware of Mr. JOSEPH H.
JENKINS' condition upon his arrest in 1987 through Mr. JENKINS
advising

them

himself,

Mr.

JENKINS'

family

advising

Commonwealth of Virginia author! ties orally, and,

the

through a

letter written by Ms. MARY WHITLEY to the Circuit Court Judge
advising him of Mr. JOSEPH H. JENKINS' health problems.

.
JENKINS

Mr •

pre-sentence report also provided information to the

Commonwealth

of

Virginia

regarding

Mr.

JENKINS's

physical

condition, and necessary treatment.
While at St. Bride's Correctional Center, Mr. JENKINS's was
provided with his medication three times daily by a prison nurse.
This procedure was followed on a daily basis until, through the
negligence of the

Commonwealth's

employed personn.el

at St.

Bride's Correctional Center, March 29th and 30th of 1991, Mr.
JENKINS's failed to receive his anticonvulsant medication.

As

the result of not having received his medication, on April 1,
1991, at approximately 3:00 a.m., JOSEPH H. JENKINS suffered a
seizure and died.
An autopsy was performed by Leah Bush, M.D., who found that
Mr. JOSEPH H. JENKINS's blood revealed markedly sub-therapeutic
levels of both anticonvulsant medications, Phenobarbital and
Diphenylhydantoin.

The

cause

AVIS&AVIS
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of

death

was

ruled

as

cardiopulmonary arrest due to an acute seizure episode due to a
c~onic

post-traumatic seizure disorder.

JOSEPH H.

JENKINS's

died as

the direct

result

of the

negligence of the Commonwealth of Virginia's employed staff at
St. Bride's

Correctiona~

Center in their failure to provide Mr.

JENKINS with anticonvulsant medication.

As a result of their

actions, your Claimants, suffered the loss of JOSEPH H. JENKINS,
medical and hospital bills and funeral expenses.

And has also

experienced severe pain and mental anguish as the result of this
action.
The Claimants hereby makes·a claim against the Commonwealth
of Virginia in the amount of ONE MILLION DOLLARS to compensate

for the wrongful death of JOSEPH H. JENKINS.

MARY WHITLEY
By: /s/ Charles E. Mann
Of Counsel
Charles E. Mann
AVIS & AVIS
240 - 24th Street
Newport News, VA 23607
(804) 244-0547

AVIS I AVIS
Atto,...,. .t Lew
240 • 24tf\ 8ftet
Newpott N.... Ve. U007

3

UNPUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT
L. WHmEY, in her official
capacity as the Administratrix of
Joseph H. Jenkins, deceased,
Plaintiff-Appellant,
MARY

and
GEORGE

c. JENKINS; JAMES F.

JENKINS; DAVID JENKINS; BARBARA
JENKINS RowsEY; VIOLET RowsEY;
RoBERT JENKINs;

SANDRA

JENKINS

PHn..Lws; VIoLET BLANKENSHIP,

Plaintiffs,

v.
KATHERIN

V.

McWATERs; JoRGE

No. 94-1452

IBARRA, M.D.; E. CoCHRAN, R.N.;
C. CoUTHER, LPN; F. CLARK, LPN,

Defendants-Appellees,

and
JosEPH F. LEWis; EDDIE L. PEARSON,
·.· .. • ..·..·.·.·
.. . . . .

Individually and in his official
capacity as Warden, St. Brides
Correctional Center, LoRENzo A.
PARKER; GARY L. BAss; C. D.
BRoWN, Major, K. SToNE, LPN;
M. SIMMONS, LPN; M. CASSIDY,
LPN,
DefendiJnts.
Appeal from the United States District Court
for the Eastern District of Virginia,· at ·Norfolk.
Raymond A. Jackson, District Judge.
(CA-93-268-2)
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WHI11..EY v. McWATERS
Argued: January 31, 1995
Decided: March 3, 1995
Before HAMILTON and LUTfiG, Circuit Judges,
and BUTZNER, Senior Circuit Judge.

Affrrmed by unpublished per curiam opinion.

COUNSEL

ARGUED: Oldric Joseph LaBell, Jr., Newport News, Virginia, for
Appellant. Amy Moss Levy, WD...LCOX & SAVAGE, P.C., Norfolk,
Virginia, for Appellees. ON BRIEF: David C. Bowen, WaLCOX &
SAVAGE, P.C., Norfolk, Virginia, for Appellees.

Unpublished opinions are not binding precedent in this circuit. See
LO.P. 36.5 and 36.6.

OPINION

PER CURIAM:
Joseph Jenkins died of cardiopulmonary arrest resulting from an
epileptic seizure while incarcerated at SL Bride's Correctional Center
in Chesapeake, Virginia. His administratrix, Mary L. Whitley,
brought this suit under 42 U.S.C. § 1983, alleging cruel and unusual
punishment on the part of prison officials. In particular, Whitley
charges that prison medical officials acted with deliberate indifference
to Jenkins' serious medical needs by not increasing the levels of medication being used to treat Jenkins' condition. See Estelle v. Gamble,

429

u.s. 97 (f976).
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Finding the care Jenkins received to be adequate, the district court
granted summary judgment in favor of the defendants. We agree with
the district court that Jenkins received adequate medical care. Prison
medical officials regularly monitored Jenkins' epilepsy, they prescribed phenobarbital and dilantin to treat the condition, they frequently instructed Jenkins about the importance of regularly taking
his medication, and they altered Jenkins' medication schedule to
ensure that Jenkins would receive and ingest his medication on a regular basis. At the time of Jenkins' death, it appeared that his epilepsy
was under control, as more than a year had passed since Jenkins had
experienced a seizure.
Given the regular medical attention Jenkins was receiving and the
infrequency with which he was suffering seizures, the decision of
prison medical officials not to alter Jenkins' treatment program seems
entirely reasonable, despite blood test results indicating that Jenkins'
was receiving insufficient medication. If Jenkins was receiving insufficient medication at the time of his death, this was more likely due
to his own failure to take his medication on ten separate days in the
month preceding his death, rather than any misconduct on the part of
prison officials, who had already taken steps to encourage Jenkins to
take his medication.

~ ~ ~; :~:;
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••.·...
·. 0.· ...·.
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At worst, the prison doctors were negligent in not raising Jenkins'
dosages. However, as the Supreme Court noted in Estelle v. Gamble,
"a complaint that a physician has been negligent in diagnosing or
treating a medical condition does not state a valid claim of medical
mistreatment under the Eighth Amendment." Estelle, 429 U.S. at 106;
see also Miltier v. Beorn, 896 F.2d 848, 852 (4th Cir. 1990) ("[M]ere
negligence or malpractice does not violate the eighth amendment").
Because the district court correctly relied on Estelle and MUlier in
reaching its decision, we affmn summary judgment on the reasoning
of the district court. Whitley v. Lewis, No. 93-268 (E.D. Va. Jan. 20,
1994) (memorandum order and opinion); see also Farmer v. Brennan,
114 S. Ct 1970 (1994). We also fmd no abuse of discretion in the district court's denial of Whitley's motion for a new trial.
AFFIRMED
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA
Norfolk Division
MARY L. WHITLEY, individually and
in her official capacity as the
Administratrix of Joseph H. Jenkins,
Deceased, GEORGE C. JENKINS, JAMES F.
JENKINS, DAVID JENKINS, BARBARA
JENKINS ROWSEY, VIOLET ROWSEY, ROBERT
JENKINS, SANDRA JENKINS PHILLIPS, and
VIOLET BLANKENSHIP,
Plaintiffs,
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...,

CIVIL

~CTION

NO.
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JOSEPH F. LEWIS, EDDIE L. PEARSON,
LORENZO A. PARKER, GARY L. BASS,
KATHERINE V. McWATERS, JORGE !BERRA,
M.D., MAJOR R.C. BROWN, E. COCHRAN, R.N.,
K. STONE, LPN, M. SIMMONS, LPN, C.
COUTHER, LPN, M. CASSIDY, LPN, and
F. CLARK, LPN,
Defendants.
ORDER
NOW COME the plaintiffs, by counsel, and advise the Court that
M. Simmons, LPN, was improvidently joined as a defendant in the
above cause and they therefore move the Court to dismiss with
prejudice M. Simmons from this action, and it appearing proper to
do so, it is ADJUDGED AND ORDERED that the defendant M. Simmons,
LPN, be, and she hereby is, DISMISSED AGREED WITH PREJUDICE as a
defendant in the above action.

68156.1/AML:POH

June 29, 1993
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VIRGINIA:

IN THE CIRCUIT COURT FOR THE CITY OF CHESAPEAKE

MARY L. WHITLEY, individually and
in her official capacity as the
Administratrix of JOSEPH H. JENKINS,
·Deceased, GEORGE C. JENKINS, JAMES F.
JENKINS, DAVID JENKINS, BARBARA
JENKINS ROWSEY, VIOLET ROWSEY, ROBERT
JENKINS, SANDRA JENKINS PHILLIPS and
VIOLET BLANKENSHIP,
Plaintiffs,

v.

At Law No. CL93-28913

CCl·iMONHE~\L'I'!-i

OF VIRGit!I1'.. DZPART!·!ENT

OF CORRECTIONS, EDWARD M. MURRAY,
JOSEPH F. LEWIS, EDDIE L. PEARSON,
Individually, and in his official capacity
as Warden, St. Brides Correctional Center,
LORENZO A. PARKER, GARY L. BASS, KATHERINE
V. McWATERS, JORGE !BERRA, M.D., MAJOR R.C.
BROWN, E. COCHRAN, R.N., K. STONE, LPN,
M. SIMMONS, LPN, C. COUTHER, LPN,
·M. CASSIDY, LPN, and F. CLARK, LPN,
Defendants.
ORDER
NOW COME the plaintiffs, by counsel, and advise the Court
that M. Simmons, LPN, was improvidently joined as a defendant in
the above cause and they therefore move the Court to dismiss with
prejudice M. Simmons from this action, and it appearing proper to
do

~o,

~PN,

it is

ADJU~CED

AND ORDERED

th~t

the

d~fendant

M. Simmons,

be, and she hereby is, DISMISSED AGREED WITH PREJUDICE as a

defendant in the above action.

ENTER:

EXHIBIT

Judge
68158.1/AHL:PDH
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dGINIA:

IN THE CIRCUIT COURT FOR THE CITY OF CHESAPEAKE

AARY L. 'WHITLEY, Individually
and in her official capacity as
the Administratrix of JOSEPH H.
JENKINS, deceased, et als.
Plaintiffs,

v.

AT LAW NO. 30432

COMMONWEALTH OF VIRGINIA, et als.
Defendants.

Responsive Brief of Plaintiffs
The plaintiffs desire to respond to the issues raised by the
defendants in their demurrers and special pleas.

Introductory Statement
This is a death by wrongful act case arising out of the death
of the plaintiff's decedent Joseph H. Jenkins while an inmate at
St.

Brides

Correctional

Center.

The

case

is

be[~:_~
:

plaintiffS • claim of medical negligence against

certai~
~

~-

f>Jl ;~he
C:l

:··-

i-ndicWdlials
:-

:-":.::

:7"';

who were members of the medical staff of St. Brides;corr~ti6hal

I i·· -

Clinic and the plaintiff's claim against the Cornmonwaalth
Sec. 8.01- 195.1 of the code as employer of the

indiJ~a~e4ical
a
'-"? ;;;

defendants.

P

~~er

:~

The plaintiff is not asserting a claim againsf;·; the

following parties who were not served:

Mary Simmons R.N., and

administrative personnel Major R.C. Brown, Edward M. Murray, Joseph
F. Lewis, Eddie L. Pearson, Lorenzo A. Parker and Gary Bass.

1
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Motion to Dismiss & Demurer by the Commonwealth
1.

The plaintiffs concur that the only proper plaintiff
under the death by wrongful act statute (8.01-50) is Mary L.
Whitley as administratrix Joseph Jenkins deceased and the
other plaintiffs can be dismissed.

The plaintiffs concur no liability exist under the torts

2.

claims act, Sec 8.01-195.1 et seq. against agencies of the
Commonwealth or individuals and the plaintiff is not asserting
any.

The plaintiff's claim under the tort claims act is

against the Commonwealth.

Besides being named in the style of

the case it is designated as a defendant in paragraph 5 of the
motion for judgement.

The attorney general was served with

process in this case and earlier with the notice required by
Sec. 8. 01-195.6. The administrative employees named previously
can be dismissed, however, the plaintiff believes this is
unnecessary as they were never served with process.

3.

The Commonwealth asserts any claim against it is limited
to $75,000.00 under Sec. 8.01-195.3 of the code.

However,

Sec. 195.3 provides that the limit applies only if there is no
liability insurance providing greater coverage in effect.

The

existence of such a policy and its coverage is a question
which must be shown by the evidence.

2
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..
4.

The Commonwealth asserts that an affidavit that Jenkins
exhausted has grievance rights is required by Sec.
195.3 ( 7).

The plaintiff believes

that provision

8. 01is not

applicable to the present case, because it applies only when
the

claimant

is

an

inmate.

Here

the

claimant

is

the

administratrix of Jenkins estate.

5.

The Commonwealth plea of res judicata will be discussed
in conjunction with the

plaintiffs discussion of that issue

relating to the medical defendants.

Motion to Dismiss & Demurrer by the Medical Defendants
As

previously stated

the

plaintiffs

administratrix is the only proper plaintiff.
as well that under Sec.

concur

that

Jenkins

The plaintiffs concur

8. 01-581.15 of the code dealing with

medical malpractice the recovery against the medical defendants
could not exceed $1,000,000.00.

Sovereign Immunity
The Commonwealth has waived sovereign immunity under Sec.
8. 01-195.3 and only ordinary negligence is required under it.
Section 8. 01-195.3 provides the Commonwealth is liable

11

•••

on

account of ... personal injury or death caused by the negligent or
wrongful act or omission of any employee while acting in the scope
of his employment under circumstances where the Commonwealth ... if
a private person would be liable ... for such ... injury or death."
3
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The effect of the sovereign immunity principle with regard to
the individual medical defendants, if it is applicable,

is to

require proof of gross negligence in order to establish liability
on their part.

Whether or not sovereign immunity is applicable to each
defendant will depend on the facts developed.

The plaintiff

believes the nurses will not be entitled to sovereign immunity,
because it is applicable only to discretionary functions and is not
applicable to ministerial functions.

One of the principal acts of

negligence in this case occurred when one or more of the nurses
wrongly copied or transcribed the doctors prescription for Jenkins
from the chart into the medicine administration cards used in
giving the medication by the nurses.

This involved no discretion

and was a ministerial act. In Leathers v. Serrell 376 F. Supp. 983
(1974 W.D. Va.) the court, applying Virginia law, held that a nurse
could not claim sovereign immunity for the act of giving an
injection because it was a ministerial function.

In First Virginia

Bank-Colonial v. Baker 225 Va. 72, 301 S.E.2d 8 (1983), a deputy
clerk indexed a deed of trust on the wrong page of the grantor's
index.

This was held to be the misfeasance of a ministerial duty

and not covered by sovereign immunity.

The actions of a deputy

sheriff in Heider v. Clemons 241 Va. 143, 400 S.E.2d 190 (1991), in
operating a motor vehicle was held to be ministerial and therefore
only simple negligence had to be proven against him.

4
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The plaintiff believes Dr. Iberra will not be entitled to the
defense of sovereign immunity,

because he was not subject to

control by the government as to how he performed his duties.

Plea of Collateral Estoppel
The defendants have filed a plea of res judicata or collateral
estoppel based on the outcome of civil action 2:93 CV 268 filed in
the United States District Court for The Eastern District of
Virginia.

With the exception of the Commonwealth,

involved the same parties as the present case.
counts.

that case

That action had two

Count I was an action brought under 42 USC Sec. 1983 for

denial of Joseph Jenkin's Federal Constitutional rights.
was a pendent state

wrongfu~

Count II

death action for medical negligence

under Sec. 8.01-50 of the code of Virginia.

Count II which was

similar to the present case was dismissed by the District Court
without prejudice on October 6, 1993.

(See page 15 of October 6,

1993 memorandum order of Judge Calvin Clark Defendants's Exhibit A)

Later, after the dismissal of count II the District Court
granted summary judgement for the medical defendants under Count I
relating to the plaintiffs constitutional claims, finding that the
evidence did not establish deliberate indifference by the medical
defendants.

The requirements for collateral estoppel were set forth in
Glasco v. Ballard 249 V. 61 where the court said:
5
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The doctrine of collateral estoppel precludes the
same parties to a prior proceeding from litigating in a
subsequent proceeding any issue of fact that was actually
litigated and essential to a final judgement in the first
proceeding.

***
The following requirements must be met:
( 1) tbe
parties to the two proc~edings must be the same, (2) the
issue. of fact sought to be litigated must have been
actually litigated in the prior proceedings, ( 3) the
issue of fact must have been essential to the prior
judgment, and (4) the prior proceeding must have resulted
in a valid, final judgment against the party against whom
the doctrine is sought to be applied. Supra 64.
The principle requires that the precise same issue was ruled
upon in the earlier case.
1186, (E.D. Mich 1994).

In White v. City of Taylor, 849 F.Supp.
The court said:

Before a court may apply collateral estoppel to bar
litigation of an issue, ...
(1) the precise issue raised in the present case must
have been raised and actually litigated in the prior
proceedings.
In Rogers v. Commonwealth, 5 Va. App. 337, 362, S.E.2d 752
(1987).

The court said:

The party seeking the protectio.n of collateral
estoppel carries the burden of showing that the verdict
in the prior action necessarily decided the precise issue
he seeks to now preclude. Supra 341
The defendants contend that the issue of gross negligence was
ruled upon in the Federal case and that it will be a controlling
issue in the present case.

First, the plaintiff denies that gross

negligence was the issue in the Federal case or that the District
Court made any findings concerning it.
6
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Secondly, the plaintiff

disputes that the medical defendants are entitled to the defense of
sovereign immunity and if the plaintiff is correct only simple
r

negligence is required

to be proven against them.

It is clear

that the Commonwealth's liability under the doctrine of respondent
superior requires only a showing of ordinary negligence,

and

therefore collateral estoppel would have no application to it.

The Issue in the Federal Case
The issue in the federal case was whether or not the medical
defendants had been guilty of deliberate indifference to Joseph
Jenkin's serious medical needs.

This is a different and more

stringent requirement than gross negligence. It is an intentional
or quasi intentional concept arising out of the prohibition against
cruel and unusual punishment in the 8th amendment.

In Estell v. Gamble 429 US 97, 50 L.Ed.2d 251, 1976. The court
said:
We therefore conclude that deliberate indifference
to serious medical needs of prisoners constitutes the
unnecessary and wanton inf lec.tion of pain ... prescribed by
the Eight Amendment.

***
Similarly in the medical context, an inadvertent
failure to provide adequate medical care cannot be said
to constitute an unnecessary and wanton infliction of
pain or to be repugnant of the conscience of mankind.
Supra US 105 & 106.

In Russell v. Sheffer 528 F.2d 318 (4th cir. 1975) The
7
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court

said

"Prisoners

are

entitled

to

reasonable

medical

care ... However, mistreatment or non treatment must be capable of
'

characterization as cruel and unusual punishment in order to
present a colorable claim under Sec. 1983."

Supra 318.

The mental state necessary to constitute a violation of the
cruel and unusual punishment prohibition is explained in Gibbs v.
Franklin 18 F.3d 521, (7th Cir. 1994):
'Because the Eighth Amendment speaks only to
'punishment,' prison officials who fail to prevent an
injury inflicted by fellow prisoners are liable only
where those officials possess the requisite mental
state': intent or deliberate indifference.

***
"The Eighth Amendment, which applies to the States
through the due process clause of the Fourteenth
Amendment, prohibits the infliction of 'cruel and unusual
punishments' on those convicted of crimes." ... The
prohibition against the infliction of cruel and unusual
punishment requires the state to protect prisoners from
each other ... But becauee "the eighth amendment addresses
only punishment," and because "punishment cannot be
inadvertent," ... "the infliction of suffering on prisoners
can be grounds to violate the Eighth Amendment only if
that infliction is either deliberate, or reckless in the
criminal law sense." Id. "Recklessness in the criminal
law sense implies an act so dangerous that the
defendant's knowledge of the risk can be inferred." ...
Mere "indifference" on the part of a prison guard to one
inmate's attack on another is insufficient to establish
liability under the eight amendment; the law requires
that the guard's indifference to the attack must also
have been "deliberate." Supra 524-525 (Citation omitted)
While the utedical defendants now attempt to equate gross
negligence with deliberate indifference, in the earlier federal
action,

in their argument to the District Court and in their
8
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memorandum

to

the

court

they

maintained

that

deliberate

indifference
was a higher more demanding standard.
,

At the District Court hearing on January 12, 1993 counsel for
the defendants stated:
The real issue here, Judge, is according to Estelle
v. Gamble, [in] which the United States Supreme Court
sets forth the standard for cruel and unusual punishment
type cases, the real standard is whether or not Dr.
Ibarra and/or the nurse defendants in this case were
deliberately indifferent to Joseph Jenkins' medical
needs, and the court in Mil tier v. Beorn, which· both
sides have cited to you, states that deliberate
indifference, essentially means reckless disregard of
substantial risk or harm to an inmate or intentional
disregard of an inmate's serious medical condition, and
believe both sides have told you that the Miltier
I
case is probably the best statement of law as it exists
in the Fourth ·Circuit.
That 1 s our position, in any
event.
The standard that is set forth in Mil tier is an
extremely hiah standard. It requires, as the court said,
reckless disregard, and I would highlight and underline
the word disregard.

***
Your Honor, it 1 s our belief Dr. Ibarra, when we
measure his conduct and the nurses' conduct in light of
Miltier v. Beorn and Estelle v. Gamble, was anything but
reckless disregard of Mr. Jenkins' condition. (Plaintiff
Exhibit A attached Tr 4.5 .. 15 emphasis added)
In their memorandum (relevant parts of which are attached
hereto as plaintiff Exhibit B) they said:
"Deliberate indifference" requires wanton, not
merely negligent, behavior in order for liability to
accrue. Partridge v. Two Unknown Police Officers, 751 F.
2d 1448, 1457 (5th Cir. 1985). Courts have uniformly
interpreted "wanton .. behavior as more egregious than even
gross negligence. Id.
9
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***

Absent factual allegations of neglect rising to a
level of deliberate
indifference or intentional
mistreatment, the medical treatment afforded an inmate,
such as Jenkins, involves a question of medical judgement
which is not subject to judicial review.
Russell v.
Sheffer, 528 F.2d 318, 319 (4th Cir.1975). Courts are
extremely reluctant to interfere with the decisions of
prison medical personnel in the absence of terrible or
shocking neglect or a "barbarous act. 11 Goode v. Hartman,
388 F. Supp. 541, 542 (E.D. Va. 1975. Supra p15 & 16.
They were correct then in pointing out the difference between
the two standards.

In Watson v. Caton

984 F.2d 537 (1st Cir.

1993) The court said:
... prison officials and doctors may violate the
Eighth Amendment if they exhibit 11 deliberate indifference
to serious medical needs. 11 • • • The obvious case would be a
denial of needed medical treatment in order to punish the
inmate. But deliberate indifference may also reside in
"wanton" decisions to deny or delay care, ... where the
action is recklessness, 11 not in the tort law sense but in
the appreciably stricter criminal-law sense, requiring
actual knowledge of impending harm, easily preventable."
Supra 540
In Johnson v. Treen 759 F.2d 1236 (5th Cir. 1985)

The court

said:
"Deliberate. indifference to serious medical needs of
prisoners constitutes the 'unnecessary and wanton•
infliction of pain ... proscribed by the Eighth Amendment."
Estelle 97 s.ct., at 291. This court has held that the
facts underlying a claim of "deliberate indifference 11
must clearly evince the medical need in question and the
alleged official dereliction. Woodall v. Foti, 648 F.2d
268 (5th Cir.1981). The legal conclusion of "deliberate
indifference , 11 therefore, must rest on facts clearly
evincing "wanton 11 action on the part of the defendants.
Supra 1238.
In the Partridge v. Two Unknown Police Officers 751 F.2d 1448
10
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(5th Cir. 1985) cited to the Federal District Court it was said:
Estelle v.
Gamble expressed its "deliberate
indifference" standard as a special case of the "wanton
infliction of pain" standard of Gregg v. Georgia, 428
u.s. 153, 96 s.ct. 2909, 49 L.Ed.2d 859 (1976).
"Deliberate indifference to serious medical needs of
prisoners constitutes the 'unnecessary and wanton'
infliction of pain'' prohibited by Gregg.
Estelle v.
Gamble at 291. Thus, "deliberate indifference" requires
wanton, not merely negligent, behavior for liability to
accrue. "Wanton" behavior has uniformly been interpreted
as more egregious than even gross negligence. Supra 1457
In Williams v. O'leary 805 F. Supp. 634 (N.D. 111. 1992) and
Tucker v. Randall 840 F. Supp. 1237 (N.D. 111. 1993) ·the court
ruled

that

gross

negligence

indifference standard.

did

not

meet

the

deliberate

In Tucker v. Randall the court said:

First, Tucker asserts that his civil rights were
violated because he was not given adequate medical
treatment while in the Kendall County jail.
In the
Seventh Circuit, the standard imposed upon state
officials for providing medical care to pretrial
detainees is one of "deliberate indifference." Salazar
v. Chicago, 940 F.2d 233,238 97th Cir. 1991); Duckworth
v. Franzen, 780 F.2d 645, 652-53 (7th Cir. 1985); Estelle
v . Gamb 1 e , 4 2 9 u . s . 9 7 , 10 4 , 9 7 S • Ct . 28 5 , 2 91, 50
L.Ed.2d 251 (1976).
Tort law negligence, gross
negligence or recklessness does not meet the "deliberate
indifference" standard; rather, the standard requires
intentional or criminally reckless conduct, implying
culpable knowledge by the offender. Supra 1244
In Williams v. O'leary , the court said:
To survive the instant motion for summary judgement
filed by his treating physicians, Williams must
demonstrate "deliberate indifference to [his] serious
medical needs," on the part of Dr. Brewer and Dr. Kurian.
Estelle v. Gamble, 429 U.S. 97, 104, 97 S.Ct. 285, 291,
50 L.Ed.2d 251 (1976). The task of defining the phrase
"deliberate indifference," an oxymoron, has not been
without equivocation. Nonetheless, the following general
principles have emerged.
Simple negligence, gross
11
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negligence or even recklessness as the term is used in
tort cases is insufficient to establish deliberate
indifference.
The Virginia Supreme Court has made it clear that gross
negligence is different from reckless or wanton conduct.

In Infant

C. v. Boy Scouts of America, Inc., 239 Va. 572, 391 S.E.2d 322
(1990) the court said:
Gross negligence and ordinary negligence differ from
one another only in degree, but the species of tortious
conduct which the authorities have variously labelled
willful and wanton conduct, or reckless misconduct, or
willful and intentional conduct, differs in kind from
both of them.
See Kennedy v. McElroy, 195 Va. 1078,
1081, 81 S. E. 2d 436, 439 ( 1954). 11 Negligence conveys the
idea of heedlessness, inadvertence; willfulness and
wantonness convey the idea of purpose or design, actual
or constructive."
The defendants assert that the district Court determined that
they did not act with gross negligence.

No such conclusion or

finding was made by the District Court, and if it had been made it
would not have been essential to its decision and under the
criteria stated in Glasco (249 Va. at 64) it would not satisfy the
requirements for collateral estoppel.

The mere fact that the

· plaintiffs federal complaint mentioned the term "gross negligence"
occasionally as well as "deliberate indifference", did not make it
the issue decided by the federal court.

Nobody contended gross

negligence could be the basis of a recovery in the Sec. 1983
action.
evidence

The only finding made by the District Court was that the
failed

to

show

"deliberate

defendants.
12
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-c

indifference"

by

the

The present case is comparable to that in Glasco v. Ballard
249 Va. 61.
'

law

There the Circuit Court had ruled that Glasco's state

actions for assault and battery and negligent shooting were

barred by the doctrine of collateral estoppel, because in an
earlier federal court action under Sec. 1983 for use of excessive
force, brought by Glasco, the district court had granted summary
judgement for the defendants.

The district court had concluded

that the shooting was accidental and unintentional and therefore
could not be the basis of a constitutional violation which required
an intentional act.

The Supreme Court held the circuit court

had

correctly applied the doctrine of collateral estoppel to bar the
plaintiffs assault and battery claims, which also required an
intentional

act

negligence claim.

but

had

erred

in

dismissing

Glasco's

gross

In short because the federal court had made no

finding that Ballard had not been guilty of gross negligence.
Similarly in the present case the district court concluded that the
medical defendants had not acted with deliberate indifference to
the plaintiffs serious medical needs, but this does not rule out
the possibility that

they acted with either gross or simple

negligence in treating Jenkins, the plaintiff's decedent.

CONCLUSION

It

is

clear only ordinary negligence

establish the liability of the commonwealth.

must

be

shown

to

Only development of

the evidence will establish whether the medical defendants are
entitled to sovereign immunity.

However, even if be assumed they
13
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.

~

are, the plaintiff believes as the Federal Court in the Sec. 1983
case only ruled on the issue of deliberate indifference which is
different from the issue of gross negligence the Court can at this
point overrule the defense of collateral estoppel as to all
defendants.
MARY L. WHITLEY, Administratrix of
Joseph H. Jenkins, deceased

/~·~..t.~~BY: --------~~f--C_o_u_n_s_e_l----.--~----~

6/,

Oldric J. LaBell, Jr.
Rouse Tower, Suite 4010
6060 Jefferson Avenue
Newport News, VA 23605
(804) 247-9008

CERTIFICATE OF SERVICE
I hereby certify that on the ~~day of July 1996, a true
copy of this Brief was sent, via first class mail and facsimile
copy, to Michael E. Ornoff, Pender and Coward, Greenwich Center
Fourth Floor, 192 Ballard Court, Virginia Beach, Virginia 234626557, and Alexander Taylor, Assistant Attorney General, Office of
the Attorney General, Supreme Court Building, 101 North Eighth
Street, Richmond, Virginia 23219.
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PLAINTIFF'S EXHIBIT "A"

1

IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF VIRGINIA
Norfolk Division

2'
3

4
5

MARY L . WHITLEY, Individually
and in her Official Capacity
as the Administratrix of Joseph
H. Jenkins, Deceased, et al.

6

)
)

Plaintiff,

CIVIL ACTION

)

7

8

)
)
)
)

v.

NO. 2:93-CV-268

)
)

JOSEPH F. LEWIS, et al

9

)
)
)

Defendant.

10
11

MOTION FOR

12

JUDGMENT

Norfolk, Virginia

13
~

SUMMARY

January 12, 1993

14
15
Before:
16

THE HONORABLE RAYMOND A. JACKSON
United States District Judge

17

18
19
20

Appearances:
OLDRIC J. LABELL, JR.
counsel for the Plaintiff
WILLCOX & SAVAGE
By: DAVID C. BOWEN
counsel for the Defendant

21
22
23
24
25

SHARON B. BORDEN,'OFFICIAL REPORTER
,-
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...
2

THE DEPUTY CLERK:

1

2:93-CV-268.

Mary L. Whitley,

2

Individually and in her Official Capacity as Administratrix of

3

Joseph H. Jenkins and others.

'

4

Is the plaintiff ready to proceed?

5

MR. LABELL:

6

THE DEPUTY CLERK:

7

MR. BOWEN:

Yes.

8

THE COURT:

We are here on motion for summary

9
10
11

..

Yes.
The defendant, Mr. LaBell?

judgment by the defendants in the case.

Who wishes to proceed

first, Mr. Bowen or Mr. LaBell?
MR. BOWEN:

Your Honor, I am here

12

defendants.

13

will go ahead and start.

alo~e

for the

This is Stacey Aulines, our legal assistant, so I

14

THE COURT:

Okay.

15

MR. BOWEN:

Judge, as you noted, we are here on our

16

motiop for summary judgment and I would like to take this

17

chance just to put this whole case in a little bit of context.

18

I don't believe you have heard any motions in the case yet.

19

our discovery cutoff, including the de bene esse cutoff, was on

20

December 20th, I believe.

21

the 22nd, to file our motion for summary judgment, knowing that

22

there would not be any additional evidence that.would pop up or

23

that would stand in our·way of making our motion, and that's

24

one reason, perhaps, we are bringing this motion on now instead

25

of earlier.

We waited until the 21st, or perhaps

.;-

··:

I appreciate the court's willingness to hear it.
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1

Your Honor, our motion for summary judgment pertains

2

to a Section 1983 case that was filed by plaintiffs, and what

3

we are basically here to tell the court and to show the court,

4

if necessary, is that there are no genuine issues for trial in

5

this case.

6

or the nurse defendants were deliberately indifferent to the

7

serious medical needs of the decedent, Joseph Jenkins.

8
9

Judge, the LaPorta case, which I cited in my reply to
the plaintiff's opposition brief, an opinion by Judge Payne,

10

states that on summary judgment the non-moving party, once the

11

summary judgment motion is filed, has the burden of production;

12

that is, if I can show facts, circumstances would show that

13

there's no substantial or genuine issue of fact for trial, then

14

the other side has to come forward with something, with facts,

15

affidavits, depositions, whatever, to rebut that.

16

contention, Your Honor, that the plaintiffs have not done that

17

in this case, and that this case should be dismissed on summary

18

judgment.

19

355

There are no issues as to whether or not Dr. Ibarra

It's our

As a little background information, Joseph Jenkins,

20

who is the decedent, was transferred to the St. Brides

21

Correctional Center on March 16th, 1988 and as, according to

22

the standard operating procedures and the way Dr. Ibarra runs

23

his medical ·department, he saw Mr. Jenkins when he first

24

reported to the facility, reviewed what medical records that

25

came with him, talked to him about his medical problems and
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1

conditions and approximately in that time frame prescribed

2

what's known as Phenobarbital and Dilantin to help control
r

3

Mr. Jenkins' seizures.

4

Mr. Jenkins, as the court is probably aware at this

5

point, suffered a head injury in 1980 which caused some

6

irritation to his brain which subjected him to occasional

7

seizures, not so occasional at times and very rare seizures at

8

others.

9

Dr. Ibarra is a state employee.

He prescribed this

10

medication, as I said, and he also put Mr. Jenkins· on a

11

three-month blood level monitoring program

12

months his blood was drawn, sent off to a laboratory, the blood

13

was checked and the levels of the drugs in his blood were

14

reported to Dr. Ibarra.

wher~

every three

15

The real issue here, Judge, is according to Estelle

16

versus Gamble, which is the United States Supreme Court which

17

sets forth the standard for cruel and unusual punishment type

18

cases, the real standard is whether or not Dr. Ibarra andfor

19

the nurse defendants in this case were deliberately indifferent

20

to Joseph Jenkins' medical needs, and the court in Miltier

21

versus Beorn, which both sides have cited to you, states that

22

deliberate indifference, essentially means reckless disregard

23

of substantial risk or harm to an inmate or intentional

24

disregard of an inmate's serious medical condition, and I

25

believe both sides have told you that the Miltier case is

.J56
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1

probably the best statement of the law as it exists in the

2

Fourth Circuit.

That's our position, in any event.

The standard that is set forth in Miltier is an

3·

4

extremely high standard.

It requires, as the court said,

5

reckless disregard, and I would highlight and underline the

6

word disregard.

7

undisputed.

8

which there is no argument as to their accuracy, and what those

9

medical records show is that in a 38-month period of time while

The facts in this case, Judge, are largely

They come largely from the medical records, to

10

this inmate was at St. Brides he was treated for at least a

11

dozen different types of illnesses, everything

12

to tooth problems to ear problems to headaches to digestive

13

problems, and, of course, he was treated regularly for his

14

seizure condition.

15

headaches

We have records that are probably two or three inches

16

thicK that show the types of medical problems this fellow had

17

a·nd the types of prcr.tpt care and attention that he received at

18

st. Brides.

19

times, as we noted in our brief, for an eye problem alone.

20

Mr. Jenkins believed because he had a glass eye that it had to

21

be treated in a certain way.

22

had all sorts of problems with infection and with the glass

23

eye.

24

another issue in this case that the plaintiffs will try to

25

argue, and that is that Mr. Jenkins was not mentally capable of

In particular, Judge, Mr. Jenkins was seen 45

He was not keeping it clean.

He

·And I bring that fact up, Your Honor, because there's

357
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1

taking seizure control medication on a regular basis and was

2

not capable of looking out for himself and for his medical

3

treatment, and the reason we mentioned the eye problem is

4

because Mr. Jenkins 45 times reported to the infirmary to have

s

his eye looked at, to have his eye polished, to have it

6

cleaned, et cetera.

7

problems of a deviated septum, the doctor treated him and then

8

referred him to an outside physician for a consultation.

When he came to the infirmary with

9

When he reported to Dr. Ibarra at this facility,

10

repeatedly with these eye complaints.he was referred to an

11

ophthalmologist to have it looked at.

12

with an ophthalmologist.

13

facts, Your Honor, is to demonstrate to the court that

14

Mr. Jenkins knew the medical system at st. Brides, he knew how

15

to get there.

16

gainipg access to treatment through drugs and medication, and

17

he utilized that system as much as anybody ever has at St.

18

Brides.

19

Dr.

Ibar~a

consulted

The reason I have gone through these

He knew where it was.

He knew the procedure for

Plaintiffs have responded to our motion for summary

20

judgment where we essentially state that Dr. Ibarra did what a

21

physician should do with somebody who has a seizure condition.

22

He prescribes them the medication.

23

results, but most ·importantly, and this is contained in

24

Dr. Ibarra's deposition as well as in the affidavit to which we

25

have cited you numerous times, Dr. Ibarra knew that Joseph

s~4"

~nnn~~,

He monitors the blood
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1

Jenkins was not having seizures, and as Dr. Ibarra stated in

2

his affidavit and in his deposition, and as he will state at

3

trial, as will plaintiffs' experts if this goes to trial,

4

controlling seizures is all you can do for them.

5

Prior to his

at st. Brides Mr. Jenkins

6

reportedly had 32 seizures in one day.

7

most he had had in a day.

8

day.

9

not had any seizures in the 11 months just prior to going to

That was apparently the

He had also had four seizures in a

When he got to the facility Dr. Ibarra noted that he had

10

St. Brides, and after he was at St. Brides he didn't have any

11

seizures at all from March of 1988 through

12

which is essentially a 17-month period of time.

13

seizure free, even though he was not consistently taking his

14

medic~tion.

15

Augu~t

of 1989,
The man was

As Dr. Ibarra noted, he believed that Mr. Jenkins'

16

seizu~es

17

and based on his history of 32 seizures in a day, Dr. Ibarra

1S

believed that he was properly controlling this. man's seizures

19

with the medication that he was getting.

20

359

inca~ceration

were under

contr~l

because he wasn't having seizures,

I will represent to the court from a review of the
affidavi~

21

medical records and from Dr. Ibarra's

and from the

22

affidavits of the nurses Mr. Jenkins had two documented

23

seizures the entire 38-month period of time that he was at St.

24

Brides.

25

have had in February of '91, excuse me, of '90 but that was

There's some question about a near seizure that he may
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1

never_ confirmed.

2

had a·seizure or not.

3

Two documented seizures and perhaps one additional

4

near seizure in over a three-year period of time to Dr.

tbarra

s

meant those seizures were being controlled, and that's

What his

6

job was all about as far· as those seizures were concerned. ·

7

Control of the seizures, Judge, in our estimation is

8

the central point in this case because what plaintiffs allege

9

is that we recklessly disregarded Mr. Jenkins' seizure

10

condition or that we intentionally disregarded his seizure·

11

condition.

12

He was not having regular seizures.

13

facts, two seizures in 38 months for somebody with his

14

background has to be considered good seizure control.

15

our rejoinder to that is what

seizu~e

condition?

By any stretch of the·

The doctor, as I said, was seeing this man, was

16

pres~ribing

17

period, met with him on a number of occasions to discuss

18

compliance with the seizure medication plan and was monitoring

19

his blood levels.

20

is the key issue.

21

medication for him throughout the three-year

Again, we think the control of the seizures

Undisputed testimony in the case, Judge, in the form

22

of affidavits and depositions is that Mr. Jenkins knew the

23

procedure for getting his medication at the facility.

24

he had to show up at a

25

up at the pill window -- and in the vast majority of the cases,

pi~l

window.

He knew when he could show

SHARON B. BORDEN,.OFFICIAL REPORTER

236

He knew

3·60

9

1

in most of the days during his incarceration, he, in fact,

2

showed up and took his medication.
He was instructed on how to take the medication and

3
4

when he showed up at the pill window, what the nurses do is

5

take the pill, put it in a paper cup, fill the cup with water

6

and the inmate swallows the pill right there.

7

was right in the dining room.

8

inmates knew where it was.

9

he obviously did, passed the pill window two or three times a

It was right where all the

Mr. Jenkins, if he ate meals, which

10

day, and there were signs posted outside the pill window in the

11

dining hall as well as in the infirmary telling

12

when the hours were and when they could take their medication,

13

and as importantly, how to take it.

~he

inmates

14

Judge, we went through the medical logs and there are

15

recorded documents that tell you each time Mr. Jenkins received

16

his

m~dication

17

61

The pill window

and each time he did not.

THE COURT:

Mr. Bowen, can you tell the court in the

18

period of approximately 30 days before his death, I think from

19

March 1st, 1991 to April lst, 1991, how many days did he take

20

medication?

21

February 25th until, I think, March 7th.

22

take medication from·March 7th through April 1st?

23

statement that he·took medication on March 28th, but how many

24

days did he take medication during that period, March 7 through

25

April 1st?

I understand he was in the Newport News Jail from

How many days did he

--

.Gu·~
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2

he was at the st. Brides' facility, our logs show that he

3

received his medication, which is approximately, I believe,

4

close to 90 percent of the time he took the medication.

5

took the medication the day of his seizure.

6

missed it on the 29th.

7

28th, and I believe, if I recall correctly, he missed it on the

a

27th.

9

like to see it.

I

I

He

believe he

He took it the day before that on the

can pull the log and show it to the court if you would
I

think we attached it to our brief, but, in

10

fact, he was out of the facility the first six or seven days,

11

actually it was seven days, of March according to the jail

12

transfer logs that we do have.

13

THE COURT:

And when he was out of the jail on those

14

seven: days, do you know whether he received any type of

15

medication for the first seven days or whether any instructions

16

went

17

should have been receiving?

~ith

him outside of the jail regarding what medication he

MR. BOWEN:

18

·.

Judge, I show 24 days out of the 30 days

Judge, I do not know what he received at

19

the Newport News City Jail.

We have talked to those people and

20

they have told us, yes, he received medication while he was

21

here.

22

to him under their care.

I can't represent to the court that I know what happened

23

THE COURT:

Thank you.

24

MR. BOWEN:

Your Honor, we have gone through the

25

medical logs, and rather painstakingly, to satisfy ourselves
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calculated and counted and found that in 1989 Mr. Jenkins took

2

his'medication 85 percent of the time.

3

percent of the time.

4

even miss a day.

5

year to our inquiry, he took his medication in January all but

6

three days.

7

took his medication, as I told the court, 24, perhaps 25 times

8

during the month of March.

9

of his seizure.

10

Many months he took it everyday, didn't

In 1991, which is perhaps the most relevant

He took his medication each day in February and he

He took his medication on the day

Importantly, Judge, we believe Nurse Cochran stated
~Jenkins

11

in her affidavit that there were times when Mr.

12

pass by the window or would see her elsewhere and comment and

13

she would ask him why didn't you come and get your medication

14

this morning.

15

sleeping, or he said I skipped my meals, didn't take my meals,

16

for wpatever reason diJn't take my medication.

17

proof, there's been nothing brought to our attention as to

18

which of these days that he missed were days that he, according

19

to plaintiffs, couldn't remember to take his medication as

20

opposed to days he just decided he didn't want to take it.

21

think that's an important point in the case because it clearly

22

shows that the man had the mental capability to.take his

23

medication.

24
25

363

In 1990 he took it 92

would

He would say, oh, I was too busy, or I was

There's been no

We

We look next, Your Honor, and we argue next what did
Dr. Ibarra do to help Mr. Jenkins, or what did Dr. Ibarra do to
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1

try to control this man's seizures?

2

point·out is that in 1989 and 1990 Dr. Ibarra noted in the

3

medical chart that Mr. Jenkins was not being compliant and what

4

he did to try to help that matter is changed Mr. Jenkins'

5

dosage from one dose twice a day to just one single large dose

6

a day, which in the beginning meant that Mr. Jenkins after

7

January of 1990 could take his medication at lunch, breakfast

8

or dinner, any one of those three times that he wanted to.

9

had to take just two pills, one Dilantin and one· Phenobarbital

10

The first thing I would

He

a day.

11

It was in 1990 that the compliance with the

12

medication went up to 92 percent.

13

prescription, it appears, was helpful to Mr. Jenkins.

14

13th of 1990 Dr. Ibarra noted again that his compliance was not

15

consistent and he said in the progress notes, and it's written

16

in

17

Mr. Jenkins can take his medication any time he wishes.

18

take it at lunch, he can take it at dinner, he can take it at

19

breakfast, or he could take it any other time he wanted to come

20

by the infirmary.

21

out, even if Mr. Jenkins, for whatever reason, didn't want to

22

take his medication.

23

th~re,

So Dr. Ibarra's change in
February

and it's also in his deposition at page 31, that
He can

That was another attempt to help Mr. Jenkins

Dr. Ibarra also met with Mr. Jenkins on April 17th of

24

1989 to remind him that he needed to be better in his

25

medication compliance, and Dr. Ibarra testified, and it's in
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his affidavit, that Mr. Jenkins seemed to understand, knew what

2

he was talking about.

3

After his seizure on 8-30-89, Dr. Ibarra met with him

4

again, reminded him again he had to comply with his medication

5

and again Dr. Ibarra said that he seemed to understand and knew

6

that he was not complying.

7

increased his dosage, incidentally, to try to get more

8

medication into his system to try to help ensure he would

9

remain at therapeutic levels.

10

It was at this time that Dr. Ibarra

It was in January of 1990 that he put him in the

11

one-a-day prescription.

12

once a day any time he desires.

13

Just 15, 13 days

later~he

put him on

on February 21st of 1990 after another seizure and

14

after=his second documented seizure, excuse me, after his near

15

seizure, Dr. Ibarra met with him again and reminded him and

16

talke~

17

interesting to point out, Your Honor, that between February

18

21st of 1990 and the date of Mr. Jenkins' death, his compliance

19

sky rocketed.

20

can see, as we cited in our brief, the first three months of

21

1991 his compliance was way up there.

22

there were no near seizures reported to the doctor.

23

had no reason to believe, as he testified, that this man's

24

seizure condition was not under control.

25

brought to his attention.

365

to him about taking the seizure medication.

It's

He was much better in his compliance, and as you
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A big issue in the case, Your Honor, and it's

2

something that the plaintiffs have raised in their opposition

3

brief, but in our estimation have not provided any supported

4

facts concerning, and that is Mr. Jenkins' mental ability, his

5

ability to understand the medication plan and to comply with

6

it.

7

anybody who is qualified to state such an opinion that this man

8

had a memory that was so impaired that he could not remember to

9

take his medication.

....

have not seen any affidavits from any psychologists or

He was found in July of 1987, and again

10

in February of 1990, to be competent to stand trial, to

11

understand and to be able to assist his

12

defense, and according to interrogatory number 16 and our

13

request to admit numbers 11 and 12, he was never adjudicated

14

during his criminal trials mentally incompetent to stand trial

15

or to assist in his defense.

16

~

I

attorne~

in his

We point the court as well to how persistent

17

Mr. Jenkins was in seeking somewhat unorthodox treatment for

18

his prosthetic eye, 45 visits to the infirmary throughout the

19

38-month period of time that he was there.

20

note from the records we attached the numerous other complaints

21

and things that Mr. Jenkins went to the infirmary to get help

22

.with.

23

system with medication.

The court will also

Again, our point is that he knew the system, he knew the

24

I think most importantly, Judge, from our perspective

25

that Dr. Ibarra, who is a professional medical person who deals
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1

with inmates on a daily basis and for 20 years while in

2

practice dealt with people on the street on a daily basis,

3

Joseph Jenkins, met with him routinely, saw him all

4

and believed that Mr. Jenkins was fully capable of

5

understanding and complying with the medical plan.

6

Dr. Ibarra's belief that Mr. Jenkins did, in fact, understand

It's

7

In addition, the nurses who actually handed out

8

medication have said in their affidavits and depositions,

9

they had no reason to ever believe Mr. Jenkins was not capabl

10

of remembering to ever take his medication.

Plaintiffs have

11

come forward with no facts of any kind, Judge,

12

Mr. Jenkins was not capable of remembering to take his

13

medication.

~o

suggest

14

My final point with regard to mental ability and

15

memory of Mr. Jenkins would be to direct the court back to

16

medic~l

17

overwhelmingly majority of the times Mr. Jenkins went to the

18

infirmary and got his medication, even more so when he went

19

the one-a-day prescription.

20

Dr. Ibarra, when we measure his conduct and the nurses' conduct

21

in light of Miltier versus Boern and Estelle versus Gamble, was

22

anything but in reckless disregard of Mr. Jenkins' condition.

23

In fact, we would argue Dr. Ibarra even stretched facility

24

policy to allow Mr. Jenkins easier access to the pill window.

25

When I say that, what I mean is making the pills available any

logs, and I would remind the court again in the

Your Honor, it's our belief

367
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1

time this gentleman wished.

2

Corrections regulations say or what the st. Brides operating

3

procedures mandate, but that's something that Dr. Ibarra did to

4

try to help out Mr. Jenkins.

5

That's not what the Department of

I will conclude by saying this, Judge:

Regardless of

6

what plaintiffs want to say, they will have to admit that they

7

ignored the issue of whether or not Mr. Jenkins' seizure

8

condition was controlled, and to us that's the most important

9

fact in this case, and when you look at those mediqal records

10

and when you talk to the people who were there who saw

11

Mr. Jenkins on a daily basis, they will tell

12

were no more than two confirmed seizures in over a three-year

13

period of time, and given his history we believe that that

14

shows=excellent seizure control and shows that there was

15

certainly no disregard of this man's medical condition.

16

HonorJ that's all we have and if you have any questions, I will

17

be happy to address them at this time.

yo~

that there

Your

Thank you.

18

THE COURT:

19

Mr. LaBell.

20

MR. LABELL:

21

Your Honor, one of the plaintiffs' exhibits is the

Thank you, Your Honor.

22

autopsy in this case, and it states that Mr; Jenkins died

23

because the level--- he·had a seizure and the level of the

24

medication he was taking, which was two medications, was below

25

therapeutic levels, and the last page, page 3 of the autopsy,
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said i t is a well-known fact that individuals with

2

subtherapeutic levels of their anticonvulsant medications are

3

prone to seizure activity.

4

the findings post-epileptic seizures and no lethal external or

5

internal injuries present, the cause of death is

6

cardiopulmonary arrest due to acute seizure episode due to a

7

chronic and post-traumatic seizure disorder.
THE COURT:

8

9
10

levels?
MR. LABELL:

12

THE COURT:

14

Mr. LaBell, wasn't it usually the case

that Mr. Jenkins had these drugs in his body at suptherapeutic

11

13

In view of the autopsy findings and

Yes, sir.
They usually ran a little low in

Mr. Jenkins' body when they tested him?
MR. LABELL:

Decidedly low, consistent.

The only

15

time they weren't low was back in January of 1990 one time.

16

That'? the only time that they weren't low.

17

then, and there were four or five tests in the last year or so,

18

and each one of them were not only low, but very low.

19

THE COURT:

Every time since

over that 38-month period of time when he

20

had two seizures and a near third, the drug levels were still

21

at a subtherapeutic level; is that correct?

22

MR. LABELL:

Yes, sir.

We have a little dispute with

23

the defendant, Your ·Honor,· about how many seizures the man had.

24

For a number of years when initially he was injured, I don't

25

think he had quite a few seizures.

369

He was injured in a car
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accident in 1980.

2

Eveotually they got him treated and his seizure level went down

3

to practically nothing, or nothing as far as we can tell,

4

before he was incarcerated and when he came to St. Brides in

5

March of 1980, the first record we have of a seizure was a time

6

when it was apparently a pretty bad one.

7

emergency room, and that was in August of 1989.

8

coming back from the doctor there said his level should be

9

increased.

10

That was before he came into the hospital.

They took him to the
The paperwork

Dr. Ibarra did increase it.
And then we go to early

19~0.

In 1990 a guard
during~the

11

brought in reports the man had a seizure

12

that point Dr. Ibarra did make a change.

13

had to take the medication twice a day, and that meant he had

14

to remember to show up twice a day.

15

most of the time.

16

won'~

17

days when he had to show up, most of the time.

18

do it twice, rather.

19

day he did have a second seizure which was called a near

20

seizure.

21

guard who brought the word in to him, and this is in February

22

after the change had been made, said it was a near seizure.

23

submit to you,· I mean,· if there's something happening, that's a

24

seizure.

night.

At

Before that the man
;

:

..

He basically failed that

He would show up once.

say most of the time, Your Honor.

Well, a lot.

He missed a lot of
When he had to

However, after we went to the one time a

Of course, this is subject to interpretation.

•• 4.

25

I

The point we really get into dispute with the

SHARO~alj BORDEN,

. OFFICIAL REPORTER

The

I

19
1

defendants about is the fact that in August of 19

2

october, 1990 Jenkins was seen by another doctor, Dr. Mendez.

3

Dr. Mendez wrote a letter back to Dr. Ibarra, and in it he sa:

4

that Jenkins told him he had had three or four seizures in th£

5

last year, or this year, I think the phrase is, and the last

6

one was three months ago.

7

July.

8

in January, one in January and one in February, then we

9

definitely have another seizure.

That would make the last one in

So, possibly if Jenkins was counting the two that he ha

Jenkins is

d~ceased.

10

that is competent evidence, his statement.

11

course, what he told the doctor, but we feel

12

evidence due to the exception the man is dead.

13

excuse m

THE COURT:

It's hearsay, of
it~is

competent

Is there anything in the progress notes

14

that substantiates Jenkins' claim that he had had those

15

seizures that you are referring to?

16

MR. LABELL:

17

THE COURT:

We fee:

Not in the progress notes.
Was there anything anywhere in the

18

records to substantiate Jenkins' claim that he.had had maybe

19

three or four seizures?

20

MR. LABELL:

Well, the only thing in the record, Your

21

Honor, is the letter which is in the record that this doctor

22

wrote to Dr. Ibarra and Dr. Ibarra received it initially and

23

put it in the file, so it's a letter written to a physician.

24

So the man treating him was a nose and throat man, but he made

25

note of it and put it in the letter to Dr. Ibarra and that was

371
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1

in his file, so I think it's a medical record.

It's part of

2

the man's medical record that's on about it, and Dr. Ibarra saw

3

it and it was kept in the man's medical records.

4

have, Your Honor.

That's all we

While Dr. Ibarra did see Mr. Jenkins, there's nothing

5
6

in the record that indicates that he further inquired of

7

Mr. Jenkins whether he was continuing to have seizure

8

disabilities.

9

that are when his eye --he had infections in his.eye, and, of

Jenkins did complain a lot, but the reasons for

10

course, you don't have to be too bright to see if your eye

11

hurts.

12

complain about an earache.

You go and complain bit.

If your ear

h~rts,

you go and

When Jenkins arrived, he came with an assessment from

13
14

the Department of Corrections psychological summary and gave

15

his non-verbal IQ.

I think the most important thing is the

16

funct~onal

FUl!Ctional rating is a term that means

17

medians.

18

deficient.

19

that means the man is mentally deficient.

20

says.

21

person would do, and that's an official Department of

22

Corrections adult psychological summary.

23

rating.

How well can this person function.

It's mentally

He functions at a mentally deficient level.

To me

That's what the word

Deficient means unable to do the things an ordinary

They also ·comment on his memory particularly, and

24

they say he exceeded, the subject was orientated times three,

25

exhibited no gross distortions of cognitive processes and

SHAR~~
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memory functions for remedial and immediate and remote events

2

is mbderately impaired.

3

slight or little and then moderate is something that is rather

4

serious when you use the term moderately, so we feel that the

5

doctor was put on notice that this man was mentally deficient

6

and that it was wrong just·to assume that he could handle

7

everything by himself.

8

9

THE COURT:

Moderate is impaired.

They talk about

Mr. LaBell, I hate to keep interrupting,

but some things you say concern me.

10

MR. LABELL:

11

THE COURT:

Sure.
With respect to his

opera~ion

in the St.

12

Brides prison facility, Mr. Jenkins was going through his daily

13

routine as far as the record shows, am I correct, without any

14

type of assistance with his bodily needs, with his eating, with

15

his sleeping, with his washing; is that correct?

16

MR. LABELL:

17

correct, Your Honor.

18

yes, that's correct.

19

THE COURT:

As far as I can tell, yes, that's
I mean, he doesn't require a lot, but,

When you say.he was mentally deficient to

20

the extent he could not do things ordinary people could do, is

21

this your assessment of what mentally deficient means, or are

22

you drawing this from some analysis by a psychiatrist or

23

psychologist,

24

25

373

~ecause

MR. LABELL:
the record.

I haven't seen it in the record?
No, there's no definition to the term in

I mean, it obviously has a meaning, Your Honor,
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and I_ think the meaning is that he is deficient mentally.

2

Apparently he wasn't so deficient that he couldn't get up and

3

go eat and do those ordinary things, that's correct, Your

4

Honor.

5

those things, yes, but he was still substantially or somewhat

6

less than normal.

7

63, rather.

8

functioning goes.

9

this medication, it's unlike an earache, unlike an ·eye

I think what it means, in my opinion, is a man could do

He had an IQ of 69.

A person with an IQ of

It's pretty low as far as basic intelligence and
This is something that -- the thing about

10

infection, unlike a hole in your face.

You see you don't have

11

an eye, or unlike false teeth, which is

another~problem

12

have, they remind you of your problem.

They tell you that I

13

have a problem.

14

think: that the fact that he was competent or remembered other

15

things doesn't mean those things speak to the person and they

16

are

17

~ot

you

This medication doesn't tell you that.

Sir, I

really a fair comparison of the situation here.
Our position is that the doctor knew the man had a

18

dangerous condition.

19

going to cause death, could cause the man serious injury.

20

knew that for the last more than a year the man had never had a

21

therapeutic level of the medicine in his blood and that he was

22

at risk for having another seizure, and, as the autopsy says,

23

there's a good chance a person could die.

24

they could have some other injury.

25

have this unattended medical problem going on for a long period

s~~B

~~(J

He knew that the condition, if it wasn't

n~on~n.

He

If they don't'die,

He knew, therefore, you
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of time.

2

We disagree with the doctor in saying the matter was

3

under control, because the man continued to have seizures.

4

continued to have the seizure in February, near seizure it's

5

called, and then there's the events that are mentioned in the

6

other doctor's letter.

7

He

And, second of all, if the medication is less than

8

therapeutic, that tells you it's not sufficient to do the job

9

it's supposed to do.

That coupled with the man's low

10

intelligence and low intellectual functioning we feel shows

11

neglect.

12

The evidence shows there was another procedure you could use,

13

that's bedtime.

14

and guards call the man out and say here's your medicine, and

15

they take it and that's it.

16

probl~m

17

It's a long-term injury and failure tq deal with it.

You just put the medicine on the bedtime order

I think that would have solved the

very easily.
The way I read Miltier versus Beorn is if the

r~cord

18

shows negligence, it's not necessary to have some expert come

19

in and qualify that in a degree concept, and we submit the

20

record here does show a danger that was known and then

2~

treatment efforts that were not only unsuccessful, but they

22

were obvious they weren't meeting it, or either.the doctor

23

didn't care to increase the medication to the degree that would

24

have brought it up to the level.

~5

the way he said, it should have been brought up to therapeutic

375
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1

levels.

That could have been done by increasing the daily

2

dQsage.

People take medicine in different degrees.

3

doctor was getting the reports.

4

that the man's levels were insufficient to be therapeutic.

5

did not increase the medication.

6

in regularly and taking the medication regularly, then he

7

should have known -- I submit to you that equally shows neglect

8

of a conscious injury or danger.

9

THE COURT:

This

They were constantly showing

If he felt the man was coming

Would you agree that

wheth~r

the

10

medication on a patient ought to be increased or not is a

11

medical judgment call the doctor had to make?

12

MR. LABELL:

He

Yes, to a degree, Your Honor, but I

13

think it gets beyond the judgmental thing because they weren't

14

at th~rapeutic levels in the man's blood.

15

THE COURT:

But was the seizures of Mr. Jenkins under

16

contrpl over 38 months?

17

over 38 months?

18

had over a 38-month period of time?

What's your position on how many seizures he

19

MR. LABELL:

20

probably five or six.

21

22
23

I mean, how many seizures did he have

THE COURT:

Well, we can only show that he had --

Are you taking these five or six out of

the medical records from the records here?
MR. LABELL:

Well, he had one in '89, and he had the

24

two in January and February of '90, and then Jenkins said he ·

25

had two more or three more, depending on how you interpret:hi•.
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So that's the way we would look at that, Your Honor.

2

THE COURT:

3

MR. LABELL:

4

THE COURT:

5

MR. LABELL:

Okay.

At a minimum, three.

At a minimum would be three, yes, sir.
Okay.

Go on.

But if you have treatment that you know

6

is not working, you can't just sit back and do nothing, so that

7

carries it beyond just the matter of judgment.

a

there is a certain minimum amount to be therapeutic and if you

9

are not in the therapeutic level, it's just not doing.any good,

10
11

These levels --

it's not there.
Your Honor, one other thing I wanted to bring up was

12

we had filed a motion to enlarge the time for response for

13

request for admissions.

14

The r~al issue in the admissions is the number of seizures

15

Jenkins had.

16

for a9missions.

17

admissions.

I was served with some admissions.

We did not make a timely response to the request
I overlooked the fact I was served with the

They came to me with this stack of papers here.

18

THE COURT:

19

MR. LABELL:

When was your response due?
It would have been around December the

20

8th, Your Honor, December the 9th.

21

papers here of which I really wasn't anticipating.

22

377

letter.

It came in this stack of

.letter does say there are admissions in there.

The cover

·I was

23

anticipating from them some documents that I had asked them to

24

produce, and under a motion to produce they did produce the

25

documents, and they answered interrogatories, and I am afraid I
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1

locke~

2

in there a request for admissions.

3

answers to interrogatories and a big stack of documents.

4

cover letter does mention them, but I am afraid I read that

5

very quickly.

6

and it had something in it which I did not expect, so I would

7

ask the court to enlarge our time to respond to the request for

8

admissions.

at it very quickly and did not perceive that there was

The

I thought it was what I was told would be coming

THE COURT:

9

There were about three

Unfortunately, the court is going to have

10

to deny that motion, Mr. LaBell.

I believe in a case of this

11

nature counsel certainly should expect you are going to have

12

request for admissions, and you certainly concede they were

13

there and you didn't respond, and at this point the court is

14

not inclined to enlarge discovery in this case.

15

is next Friday and the court just will not be granting that

16

motiop.

!

\

MR. LABELL:

17

Okay.

Final pretrial

Your Honor, I think that's all I
I

18

have right now.
Thank you, Mr. LaBell.

19

THE COURT:

20

Any rebuttal, Mr. Bowen?

21

MR. BOWEN:

Yes, Your Honor, just briefly.

22

THE COURT:

Thank you.

23

MR. BOWEN:

one point that I don't think I did raise,

24

and I think we did cover

25

it.

i~

in our brief, but let me highlight

Mr. Jenkins had a seizure in 1990, and interestingly
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1

enouqh he had this seizure at the same time that his blood

2

levels were the highest they ever were and within therapeutic

3

ranges.

4

and I both met with one of his experts last night to find out

5

what his opinions were in the case, and he told us that even

6

being within --

7

MR. LABELL:

8

MR. BOWEN:

9

10

Judge, I am going to object to that.
If he doesn't agree to it, Judge, I won't

go into it.
THE COURT:

Mr. Bowen, he apparently intends to

11

object and perhaps you should just address in

12

things that he raised.

13

MR. BOWEN:

Okay.

Very well.

r~buttal

those

We do know, Judge,

14

from the blood reports that are in the record and on the date

15

of the seizure we do know that the seizure occurred when his

16

blooq levels were within therapeutic ranges, so at a minimum we

17

would have to require the plaintiffs to bring in an expert to

18

testify that if somebody is at a therapeutic level, they are

19

not going to have seizures, and that doesn't appear to be the

20

case and there doesn't appear there's going to be an issue as

21

to that in this case, and I think that clearly goes to a

22

proximate cause argument.

23

179

I don't want to go beyond the record, but Mr. LaBell

For Mr. LaBell to state that when Mr. Jenkino was on

24

his two a day prescription that he missed his medication most

25

of the time is clearly not borne out by the medication logs.
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1

Was Mr. Jenkins mentally deficient?

Again, we assert that he

2

was not mentally deficient to such an extent that he could not

3

remember to take his medication.

4

facts, affidavits, deposition testimony to that effect.

5

Mr. LaBell comes forward with nothing in his opposition that

6

could create an issue of· fact as to whether or not this man

7

could remember to take his medication, and I think the court

8

brought up a good point.

9

through the daily routine at the prison?

We state that, we produce

Was Mr. Jenkins capable of getting
Cert~inly

he was able

10

to eat, and you can only eat at a set time at that facility.

11

You can't just eat whenever you want to.

12

testimony at the trial about his involvement in classes, Bible

13

study, et cetera.

14

create an issue of fact as to whether or not Jenkins could

15

remember to take his medication, at least nothing that

16

plaintiffs can produce.

17

including the medication logs, showing that he complied with

18

his medication most of the time.

There

~ill

be ample

There's no evidence, Judge, at this point to

We have produced ample evidence,

19

Your Honor, as far as this bedtime procedure that

20

Mr. LaBell brought up in order that there was a way to take

21

care of this problem, well, Dr. Ibarra addressed the bedtime

22

medication dispensary method and stated he did not consider

23

that with Mr. Jenkins because Mr. Jenkins was not the type of

24

patient who would be allowed, according to the doctor's orders,

25

to engage in that program.
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1

prescription, and as the doctor said in his deposition we

2

cited;, or it's for people so medically ill they can't leave

3

their cell.

4

of St. Brides as soon as possible.

And if that's the case, they are transferred out

The defendant, Your Honor, and my concluding point is

5

6

this, really ignores the responsibility that's upon a

7

plaintiff, that's upon an inmate to get to the pill window, and

8

in Mr. Jenkins' case he could get there any time he wanted to

9

to take his medication, and I think that's an important point

10

.;.

in the case.

11

-~

Judge, we have raised the summary judgment motion.

,;_

12

We have come forward with facts and evidence in proof and we do

~

13

not believe the plaintiff's have.

...·.-:..

We do not think there's an

~;

14

for trial based on this 1983 claim.

15

THE COURT:

Okay.

16

MR. BOWEN:

One other point, Judge, if I may.

The

17

issue of how many seizures there were was specifically covered

18

in the request to admit where we asked him to admit there were

19

two documented seizures in a 38-month period of time, and by

20

not responding he's deemed to have admitted that.

21

record, that is what the record will show.

22

381

issu~

..•.i

THE COURT:·

Okay.

So, for the

Let me go back for one second.

I

23

do want to enlarge upon something I said in denying your motion

24

for an extension of time to deal with the admissions,

25

Mr. LaBell.
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1

MR. LABELL:

2

THE COURT:

Yes, sir.
I am not denying the motion simply

3

because the final pretrial is next Friday.

4

motion because I don't think, based upon the statements you

·s

have made and what

I

I am denying the

have heard, there's good cause for an

6

enlargement of time, and that's the basis for doing it.

7

Certainly within the rules you can request for an enlargement

8

for time for good cause shown, and I don't believe we have good

9

cause shown and that's the reason I denied it, not because the

10

final pretrial is next week.

11
12

Are there any other matters you wish

~o

bring before

the court?

13

MR. LABELL:

Your Honor, I was just going to cite one

14

document which I didn't cite and that was there are some

15

affidavits in the record from the plaintiffs' witnesses,

16

relatjve stating their opinion that his memory was impaired,

17

and I just had not cited that, Your Honor.
THE COURT:

18

I will tell you, gentlemen, that I have

19

read the entire record and certainly will take into

20

consideration all the affidavits, pleadings, and all of the

21

oral argument that counsel submitted.

22 .argument.

I thank for your oral

The court will take your argument under

23

consideration, and we are under a tight press for time here and

24

we will attempt to respond, but I cannot tell you exactly what

25

date an opinion will be forthcoming, but one will be
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1

forthpoming on the motion.

2

Did you have something else, Mr. Bowen?

3

MR. BOWEN:

Yes, sir, I do.

I guess it's not really

4

before this court at this time.

5

received -- well, for that matter neither was the motion to

6

extend his time for the admissions.

7

with me raising this, counsel has shown me for the first time

8

that he intends to call some sort of expert to testify in this

9

case.
THE COURT:

10

Well,

I

At the attorney's conference I

If there's no argument

think what

I

am going to do is

11

you have a final pretrial next Friday and I

12

simply leave it until then and the court will rule at that time

13

when you list witnesses whether you will or will not be

14

permitted to supplement your witness list or add those at that

15

time.
MR. BOWEN:

I think the final pretrial is

17

Friday of this week.

18

THE COURT:

Right, Friday of this week.

19

MR. BOWEN:

I wish it was next Friday.

21

THE COURT:

I thank you.

22

(Whereupon, this hearing concluded at.3:20 p.m.)

Thank you,

Judge.
Court will be in recess.

23
24

25

383

I am going to

16

20

Okay.

thi~
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
NORFOLK DIVISION
~~RY

L. WHITLEY, Administratrix

of JOSEPH H. JENKINS, deceased,

Plaintiff,
Civil Action No. 2:93cv268

v.
JOSEPH F. LEWIS, et al.,
Defendants.
MEMORANDUM IN SQPPOBT OF

THE MEDICAL DEFENPANTS
JlJDGMEN'l'

I

MOTION POR SmtMARY

NOW COME the defendants Frances Clark, Esther

Co~~an,

.

·Catherine Couther, Katherine McWaters, and Dr. Jorge Ibarra
("defendants"), by counsel, and submit this Memorandum in.support
of their Mo7ion for Summary Judgment.

PRELIMIBARY STATEMENT

Plaintiff has sued these defendants under Section 1983.
Plaintiff alleges in essence, that the decedent, Joseph Jenkins,
died on April 1,· 1991, from an epileptic ·seizure condition while

incarcerated at St. Brides Correctional Center.

Plaintiff

loosely alleges that Dr. Ibarra and the above-named nurses
ignored Jenkins• seizure condition and purposely failed to
provide him with seizure control medication, which allegedly
resulted in his death, despite their knowledge that Jenkins was

mentally unable to remember to appear every day at the pill
73367 .1/ML.:PDH
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seizure medication.

Clark Aff., ! 6; Couther Aff., ! 6; McWaters

Aff., ! 6.
During Jenkins• incarceration at St. Brides, Dr. Ibarra
. acted as a prudent physician and in accordance with the standard
of care required of a physician, Ibarra Aff., ! 14, and Nurses
Cochran, Couther, Clark, and McWaters each acted within the
standard of care required of a professional nurse.

Clark Aff., !

8; Couther Aff., ! 9; Cochran Aff., ! 9; McWaters Aff., ! 12.

At

no time did·Dr. Ibarra or any of these nurses deny Jenkins access
t~

necessary and reasonable medical treatment.

Ibarra Aff., !

14; Clark Aff., ! 9; Couther Aff., ! 10; Cochran Aff., ! 9;
McWaters Aff., ! 13.

Neither Dr. Ibarra nor the nurses ever

denied or refused to provide Jenkins with medication.

~-

Most

importantly, the facts are clear that Jenkins was not having
regular or frequent seizures.

Jenkins• seizure medication,

although he did not always take it, controlled his seizure
condition.

Ibarra Aff., ! 12.

ABGDJIEHT
THE PLAl:NTJ:PP ' S COHPLAJ:NT PAILS AS A !lATTER OP LAW
BECAUSE T.BERE IS NO EVIDENCE OP ANY ACTS OR OKISSIONS
CONSTITDTING DELIBERA'l'E IHDIPPBRBRCE TO J'BRI:INS '

SERIOUS HEDICAL HEEDS.
A.

The Standard.

In order to state a claim for denial of medical care under
the Eighth Amendment, the plaintiff must allege and prove "acts
or omissions sufficiently harmful to evidence deliberate
73367 .1/AHL:POH
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indifference to serious medical needs" which offend "evolving
standards of decency."
( 19 7 6 ),

Estelle v. Gamble, 429 U.S. 97, 106

0

To establish that a health care provider's actions
constituted deliberate indifference to an inmate's serious
medical needs, the medical treatment "must be so grossly
incompetent, inadequate, or excessive as to shock the conscience
or to be intolerable to fundamental fairness."
896 F.2d 848, 851 (4th Cir. 1990).

Miltier v. Beorn,

"Deliberate indifference"

requires wanton, not merely negligent, behavior in order for
liability to accrue.

Partridge v. Two Unknown Police Officers,
...

751 F.2d 1448, 1457 (5th Cir. 1985).

Courts have unif~rmly

interpreted "wantonu behavior as more egregious than even gross
negligence.

Id.

Mere negligence or malpractice does not violate

the Eighth Amendment.

Estelle v. Gamble, 429

u.s.

97, 106 (1976)
"- .
(medical malpractice does not become a constitutional violation

[and thus compensable under

§

1983] merely because the victim is

a prisoner); Gittlemacker v. Prasse, 428 F.2d 1, 6 (3d Cir. 1970)
("more is needed than a naked averment that a tort was committed·
under color of state law ... ").

In this case, the undisputed

facts prove that the defendants were at no time deliberately
indifferent to Jenkins' medical needs.
Absent factual allegations of neglect rising to a level of
deliberate indifference or intentional mistreatment, the medical
treatment afforded an inmate, such as Jenkins, involves a

73367 .1/AML:POH
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•

•

~

~

•

•

•

.,
question of medical judgment which is not subject to judicial
review.

Russell v. Sheffer, 528 F.2d 318, 319 (4th Cir. 1975).

Courts are extremely reluctant to interfere with the decisions of
prison medical personnel in the absence of terrible or shocking
neglect or a "barbarous act."
541, 542 (E.D. Va. 1975).

Goode v. Hartman, 388 F. Supp.

See~

Blakey v. Sheriff of

Albemarle County, 349 F. Supp. 125, off•d 471 F.2d 648, remanded
473 ·F.2d 908, 2n remand, 370 F. Supp. 814 (W.D. Va. l972) (absent
obvious neglect or intentional mistreatment, courts should place
their confidence in reports of reputable prison physicians that
-reasonable medical care was rendered).
B.

-

Dr. Ibarra Provided Reasonable and Adequate
Medical Care for Jenkins• Medical Needs.

Applying these well-settled principles of law to Dr.
Ibarra's treatment of Jenkins, the undisputed facts unequivocally
establish that Dr. Ibarra was anything but deliberately
indifferent to Jenkins' medical needs.

Dr. Ibarra prescribed the

seizure medication dilantin and phenobarbital for_ Jenkins upon
his arrival at St. Brides.

On numerous occasions, Dr. Ibarra and

Jenkins discussed how important it was for Jenkins to take his
seizure medication.

Although Jenkins told Dr. Ibarra he would

take his seizure medication, Dr. Ibarra decided to make it easier
for Jenkins to do so.

Dr. Ibarra changed Jenkins• medication

orders from two separate dosages per day to a single dosage that

Jenkins could take any time during the pill window's hours.
.·
73367. 1/AML:PDH
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Dr •

Ibarra monitored Jenkins' seizure condition and provided medical
treatment in accordance with his professional judgment.

At no

time did or. Ibarra deny Jenkins access to necessary and
reasonable medical treatment or medication.

Ibarra Aff., ! 14.

Dr. Ibarra's actions and alleged inactions in the present
case are directly contrary to the types of shocking incidents
some courts define as constituting "deliberate indifference."
For instance, in Williams v. Vincent, 508 F.2d 541 (2d Cir.
1974), the court ruled that doctors who chose the "easier and
less efficacious treatment" and threw away the prisoner's.ear and
stitched the stump, instead of sewing the ear back onto the
stump, acted with "deliberate
serious medical needs.

indifference~~

to the prisoner's

In Thomas v. Pate, 493 F.2d 151, 158 (7th

Cir.), cert. denied sub nom Thomas v. Cannon, 419

u.s.

879

(1974), a doctor decided to inject penicillin into a prisoner
whom he knew to be allergic to the drug.
refused to treat the allergic reaction.

The doctor subsequently
This intentional

disregard for the prisoner's health constituted deliberate
indifference.

Unlike Williams and Thomas, neither Dr. Ibarra nor

the nurses ever refused to give Jenkins his seizure medication.
None of these defendants ever ignored Jenkins' medical situation.
Quite to the ·contrary, the undisputed facts show that Dr. Ibarra
;

.....

went to extremes to make sure Jenkins would take his medication.
The nurses followed Dr. Ibarra's orders .

...
... ;.;_

73367 .1/AftL:PDH
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c.

There Is Also No Evidence to Support the Allegation
that Nurses Clark, Couther, Cochran, and McWaters Were
at Any Time Deliberately Indifferent to Jenkins'
Medical Needs in Their Individual Capacities.

Plaintiff sued the nurse defendants in their individual
capacities.

The plaintiff alleges in a conclusory fashion that

the nurses failed to provide Jenkins with his seizure medication
and ignored his seizure condi.tion.
·29.

See Complaint

!~

24, 2 7, and

The defendant nurses not only categorically deny any

negligence or malpractice with regards to the treatment and care
of Jenkins, but also submit that under no circumstances can their
conduct be characterized as exhibiting deliberate indifference to
Jenkins' seizure condition or medication needs.
Nurses Cochran, Couther, Clark and McWaters did not
diagnosis Jenkins' seizure condition, did not determine the
method or ptan of treatment for Jenkins' seizure condition, and

did not prescribe medication to him.

Clark Aff., ! 3; Couther

Aff., ! 3; Cochran Aff., ! 3; McWaters Aff., ! 3.

Instead, these

nurses merely assisted Dr. Ibarra in his examination and
treatment of inmates, such as Jenkins, dispensed medication
pursuant to Dr. Ibarra's orders and assisted in the operation of
the medical clinic.

Id.

Contrary to plaintiff's unsupported allegations, Complaint
! 24, these nurses never refused or failed to provide Jenkins

with his medication.

Clark Aff., ! 9; Cochran Af£., ! 9; Couther

Aff., ! 10; McWaters Aff., ! 13.

When working the pill window,

these nurses dispensed the medication in accordance with the
73367.1/AHL:PDH
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established rules and regulations promulgated by the DOC and St.
Brides Correctional Center.
r

McWaters Aff., ! 2.

Clark Aff.,

~

2; Cochran Aff., ! 2;

They had no control over the method or times

for dispensing the medication.

Instead, these nurses dispensed

the medication in the prescribed amount and at the prescribed
time to each inmate who came to the window.
and 5; Clark Aff.,

~

McWaters Aff., ! ! 2

5; Cochran Aff., ! 5; Couther Aff., ! 5.

Furthermore, these nurses had no actual or constructive
knowledge that Jenkins• blood levels for dilantin and
phenobarbital were below "therapeutic levels" at any time during
Jenkins' incarceration.

Clark Aff., ! 7; Couther Aff., ! 7;

Cochran Aff.,! 6; McWaters Aff., ~ 7.

None of these.-purses

received or reviewed Jenkins' blood test results for the
measurement of the level of phenobarbital and dilantin.
was not their job to do so.

Id.

It

These nurses were, at no time

relevant to this Complaint, aware of Jenkins• failure to appear
on any regular basis at the pill window for his medication.

None

of them believed that he was unable to remember to pick up his
medication.

Clark Aff., ! 6; Couther Aff., ! ! 6, 8; Cochran

Aff., ! 7; McWaters Aff., ! ! 6, 8, and 10.
not appear forgetful.

To them, Jenkins did

Id.

These nurses adhered to the DOC's Institutional Rules and
Regulations.

Their adherence to the instructions of a licensed

physician and the rules and regulations surely cannot establish
deliberate indifference necessary to state, let alone prove, a

73367.1/AHL:PDH
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It is difficult enough to understand why plaintiff

1983 claim.

sued Dr. Ibarra, but it is incomprehensible why plaintiff sued
the nurses in their individual capacities when those nurses were
r

merely following orders, rules and accepted practices.
At no time did any of these nurses deny Jenkins his
medication.

Clark Aff., ! 9; Couther Aff., ! 10; Cochran Aff., !

9; McWaters Aff., ! 13.

Accordingly, the§ 1983 claims against

Nurses Cochran, Couther, Clark, and McWaters must be dismissed.
D.

Plaintiff's Mere Disagreement with Dr. Ibarra's
Professional Medical Judgment Cannot Support a
Section 1983 Claim as a Matter of Law.

At best, the plaintiff merely disagrees with Dr ... ~barra's
:

prescribed treatment of Jenkins' seizure condition and the manner
in which the nurses dispensed Jenkins• medication.
Assumi~g,

arguendo, that Dr. Ibarra negligently assessed

Jenkins' seizure condition, such negligence in the exercise of
professional medical judgment does not constitute deliberate
indifference to serious medical needs.

Webster v. Jones, 554

F.2d 1285, 1286 (4th Cir. 1977) (even if doctor was negligent in
examining the inmate and made an incorrect diagnosis, his failure
to exercise sound professional judgment would not constitute
deliberate indifference to serious medical needs, and the
granting of summary judgment was affirmed).

Prison medical

personnel, not the inmate, make the decisions concerning medical
care •. Turner v. Plageman, 418 F. Supp. 132, 133 (W.D. Va. 1976)
(citations omitted).
73367.1/AHL:PDH
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(4th Cir. 1977) (court disavows attempts to second-guess the
propriety or adequacy of a particular course of treatment and
t

other aspects of health care, which remain questions of sound
professional judgment).
Jenkins' record reflects that he received medical treatment
for his seizure condition during his incarceration at St. Brides
and that this medical treatment was based upon Dr. Ibarra's
professional judgment.

Dr. Ibarra premised his medical decisions

in part upon the fact that Jenkins• seizure condition was stable
and under control.

With respect to seizures, the accepted

treatment is to try to control them with medication.
Dep. at 12-14.

Dr. Ibarra did so.

Dr. Ibarra

Neither the Compla±nt nor

Jenkins• medical record supports any claim that Dr. Ibarra did
anything but exercise his best professional judgment.

The nurses

simply folldwed Dr. Ibarra's orders.

CONCLUSION
For the reasons stated herein, the defendants Ibarra, Clark,
Cochran, Couther, and McWaters respectfully request that this
Court grant their Motion for Summary. Judgment and dismiss the
Complaint with prejudice.
FRANCES CLARK, ESTHER COCHRAN,
CATHERINE COUTHER, KATHERINE
McWATERS, and DR. JORGE IBARRA

By:

•.
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David C. Bowen, VSB #~~/71
Amy Moss Levy, VSB #31958
WILLCOX & SAVAGE, P.C.
1800 NationsBank Center
Norfolk, Virginia 23510
(804) 628-5500
t

CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing was
mailed to Karen L. Lebo, Esq., Assistant Attorney General,
Commonwealth of Virginia, Supreme Court Building, 101 North
Eighth Street, Richmond, Virginia 23219, and hand delivered to
Oldric J. LaBell, Jr., Esq., 240 24th Street, Newport News,
Virginia 23607, this
J\
day of December, 1993.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
NORFOLK DIVISION
MARY L. WHITLEY, Individually and
in her Official Capacity as the
Administratrix of JOSEPH H. JENKINS,
Deceased, et al.
Plaintiffs,

v.

·civil Action No. 2:93cv268

JOSEPH F. LEWIS, et al.
Defendants.
RESPONSIVE BRIEF OF PLAINTIFF
The medical defendants, Jorge Iberra,

Frances Clark,

Catherine Couther and Katherine McWaters, have.submitted a motion
for summary judgment.*

The submitted medical records and other

evidence show the following:
The plaintiff's decedent, Joseph Jenkins arriveq at St.
Brides Correctional Center around March of 1988 and died on April
1, 1991 due to an epileptic seizure.

The autopsy showed the

level of his seizure medication was below therapeutic levels of
pjex 4 and this was the cause of death.
According .to medical records
Brides,

sent with him to St.

he suffered from an earlier brain injury and had a

prescription

for

Dilantin

and

Phenobarbital

for

a

seizure

disorder •

...
*In addition to the documents submitted herewith, the·Plaintiff
also relies upon those documents submitted on September 3, 1993,
in response to the earlier summary judgment motions.

l
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The Jenkins' medical chart for January 30, 1990, states
that Jenkins told the medical staff that he was told to report to
them by Officer Perry that he had a seizure during the night.
Medical records for February 21,

1990, state that a

security officer called "Medical" and told them he had "a near
seizure" during the night.
Medical records for August 30, 1989, show that he went
to Chesapeake General Hospital during the night for a seizure.
Chesapeake General Hospital records show he was treated there on
August 30,

1989,

for seizures and was in the custody of a

correctional officer by the name of McDade.
Following

his

return

from

the

Ch~sapeake

General

Hospital, Violet Rowsey, his sister, says in her affidavit that
he called her and told her the doctor at the hospital told him he
would die if he didn't get seizure medication as needed, that she
then called a nurse at

st. Brides and told her that Joe would die

if he didn't get his medication.
would get his medication.

The nurse assured her that he

She called the nurse several times

about it and also called Mr. Bass, Assistant Warden, and told him
the same thing.
Jenkins • sister,

Violet Rowsey,

and mother,

Violet

Blankenship, state in their affidavits that he told them there
was a nurse who argued with him all the time, that she wouldn't
.. _jive

hi~

his medicine, and said since he had cursed her, she

didn't have to.

From the depositions of Katherine McWaters, it

is apparent the statements referred to her.
-.
2
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st. Brides discipline records show Jenkins was written
up by Katherine McWaters on October 11, 1990,

for using bad

language to her after she gave him his medication.
Blood serum tests conducted throughout his stay by the
medical staff shows his seizure medication was ·far below the
required minimum level.
A letter from Dr. Mendz to Dr. Ibarra dated October 9,
1990, states "he (Jenkins) is complaining of seizures • • • He has
had 4 this past year.

I'll. A

\7

j;

I :1
1

1

1988,

The last one was about 3 mol_'lths ago."

The blood serum tests performed in April 1988, July
October

1988,

January

1989,

April

1989,

July

1989,

...

September 1989, April 1990, July 1990, October 1990, and January

I

1991 were all far below therapeutic levels for his medications.

~

~

Only in one done in January 1990 was the medication level abottt
minimum.

i

From the above it is apparent that medical personnel at

i

st. Brides were aware of Jenkins' life threatening condition, of
his need for medication, and that he had not been receiving it as
needed.
Dr. Ibarra received medical records for Jenkins when he.
arrived at St.

Brides in March of 1988.

The psychological

summary informed him that Jenkins had a "Functional Rating of
Mentally

Deficien~"

and non-verbal IQ of 63 •

It also said on

.;page 2 that his "memory functioning for recent and remote events
appeared moderately impaired".

3
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Medical transfer documents informed Dr.

Ibarra that

Jenkins had a seizure disorder and with prescribed medication of
Dilantin and

Phenobarbital.

Dr. Ibarra in his deposition admitted he knew Jenkins
had a seizure disorder and required medication.

He also admitted

that he received the blood test results and therefore was aware
that

Jenkins'

therapeutic.
Jenkins'

levels

of

seizure

medication

was

less

than

All the 4 blood tests taken in the year preceding

death showed the medication

levels were far

below

therapeutic minimums.
In a letter from Dr. Mendz dated october 9, 1990, he
informed Dr. Ibarra that Jenkins reported 4

se~~ures

year and the last one about three months ago.

during the

This would be in

July 1990.
Dr. Ibarra was thus aware Jenkins was consistently not
getting the seizure medication in the minimum amount necessary to
prevent seizures.
knew Jenkins'

He knew Jenkins had recent seizures.

memory was impaired.

This

He also

is stated in the

Department of corrections information he received for Jenkins.
But also in affidavits, Mrs. Rowsey and Mrs. Whitley, Jenkins'
sisters, state that it was apparent in conversation that Jenkins
was forgetful.
Dr. Ibarra·in his affidavit states he'considered Jenkins
.;

was stable even though he knew his medication was consistently
below therapeutic levels and apparently knew of 3 seizures
Jenkins had had since January 1, 1990.
4

137

274

Initially Jenkins had to take his medicine two times a
day.

Dr.

Ibarra changed this to one time a day according to

chart entry for January 26, 1990.

This indicated to Dr. Ibarra

that Jenkins was not obtaining the medications as required.

The

chart entry for January 30, 1990, states "he misses quite a few
pill calls in succession".
Dr.

Ibarra states on January 31,

1990,

that Jenkins

"seemed to understand" the need for medication.
After the change to once a day, Jenkins was reported to
have had a seizure on January 30, 1990, and a near seizure on
February 21, 1990.
in July of 1990.

According to Dr. Mendz's letter, another one
Based on the forgoing, the Plaintiff disputes

Defendants statement that there was only one seizure in 1990.
The medication reports further show that in 1991 Jenkins missed
V;... f...J r-J
L-"'-''..: •. j
his ~edication of February r6, 27, and-28 and March ~, 2, ~~·~
~.

6~,

27, 28 29 and 30.

He died during the night of March

31/April 1.
Dr. Bush in Jenkins' autopsy stated on page 3:
Postmortem toxicology testing on blood reveals
the presence of subtherapeutic levels of both
anticonvulsant medications with only 2.7mg/1
phenobarbital and 1.0mg/1 diphenylhydantoin
present.
Both
levels
are
markedly
subtherapeutic with the therapeutic level of
phenobarbital
being
10-30mg/1
and
the
therapeutic level of diphenylhydantoin being ~~
10-20mg/1 .•••. It is a well-known fact that
individuals with subtherapeutic levels of
their anti-convulsant medications are prone to
seizure activity.
In view of the autopsy
finds with the history of post-traumatic
epileptic seizures and no lethal internal or
external injuries present, the cause of death
is cardiopulmonary arrest due to an!' acute ~·
5
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seizure episode due to a
traumatic seizure disorder.

chronic,

post-

There was no procedure for informing Dr.

Ibarra of

Jenkins' failure to obtain his medicine and he Qid not ask about
it.

r
The institution had a system for medication to be given

out by the quards at the evening roll call.

The guards dispensed

the medications to the inmates whose names were listed.
referred to in

11

(Deposition of

HS 11 on the medication reports.

McWaters, pages 41, 42, 48 and 49.)

This is

Although readily available,

Dr. Ibarra did not order the use of this method of medication
distribution for Jenkins even though it would... have solved the
problem relating to Jenkins memory and

--

failure

to get the

medication.
The Plaintiff submits the evidence does show Dr. Ibarra
was deliberately indifferent to Jenkins' serious medical needs.
He knew that Jenkins had a life-threatening seizure disorder,
that he was not obtaining his medication in therapeutic amounts.
He was informed in October 1990 that Jenkins continued to have
seizures.

He knew Jenkins did not obtain the medication on his

own, missing days at a time.

He knew· that Jenkins' IQ was 69,

that he was functionally deficient and that his memory was
~mpaired.

This

dangerous

condition

and

life-threatening

condition was allowed to continue for more than one year, when
another method of distribution would have solved the problem
readily if ordered.

Even after October letters of Dr. Mendz to

Dr. Ibarra, Dr. Ibarra did not call Jenkins in =or examine him.
6
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In Miltier v. Beorn, 896 F.2d. 848 (4th cir 1990), tt
court said
"····
Deliberate
indifference
may
be
demonstrated by either actual 'intent or
reckless disregard.
See Benson v. Cady, 761
F.2d 335, 339 (7th Cir. 1985).
A defendant
acts recklessly by disregarding a substantial
risk of danger that is either known to the
defendant or which would be apparent to a
reasonable
-person
in
the
defendant's
position".

In

Jenkins'

case

there

was

no

mis-diagnosis,

the

diagnosis was correctly made, there was a failure for a long
period of time to correct visibly inadequate treatment involving
a serious heath problem.

Jenkins' facts in principle are similar
The diagnosis of Miltier's heart

to those in Miltier v Beorn.

problem had been effectively made by prison doctors but there was
a

failure

treatment.

for

a

prolonged

period

to

undertake

effective

Due to the substantial risk to the inmate, this was

deliberate indifference.

The evidence shows Dr. Ibarra knowingly

allowed Jenkins to continue in a life threatening condition for
more than a year before he died.

MARY WHITLEY, et al.

By:

{7~~

OLDRfC:LABELL, JR.

Oldric J. LaBell, Jr.
240 - 24th Street
Newport News, VA 23607
( 804)

24 7-9008
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the
foregoing was mailed to David

c.

Bowen, Esquire, Wilcox & Savage,

P.C., 1800 NationsBank Center, Norfolk, Virginia 23510, this~~
day of January, 1994.
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__ __

CLERK. U.S. OfST. .. . ...
f
NOAfOlK.....__
v.:, .... - - :J

._

MARY L. WrtiTLEY, in her official
capacity as the Administratrix of
Joseph H. Jenkins, Deceased,

.......

Plaintiff,
CIVIL ACTION NO.

v.

2: 93cv26a

JOSEPH F. LEWIS, et. al.
Defendants.

I .

The plaintiff's

OPINION AND ORDER
L""'TRODUCTION

decede~t,

ac~icn

Mary L. Whitley, filed this

pursuant to Title 42 U.S.C. § 1983 on behalf of

he~ brothe~,

Joseph

Jenkins, who suffered a fatal brain seizure on April l, 1991 at the
St.
-

Brides

defendan~s

pe~sonnel

Nurse

Correctional
in this

ac~ion,

in

McWaters;

and Nu=se

Virginia. 1

Chesapeake,

The

all of whom were St. Bride's medical

at the time of Jenkin's death,

Kat~erine

Coch~an;

Center

Nurse

Cat~e~ine

Frances

Cout~er.

are:

Dr. Jorge

Clark;

Nurse

Iba~=a;

Esther

The plaintiff's decedent

asserts that the defendancs acced with deliberate indiffe=ence to
Jenkin's
rights.

medical

condition

in violation of

his

constitutional

The defendants have filed a motion for summary judsment,

asserting that

there are no genuine issues of material fact

in

dispute and that this case should be dismissed as a matter of law.
1

The original suit was filed against numerous defendants and
asserted a number of additional claims. See Memorandum Opinion of
October 6, 1993 {dismissing several defendants and claims).
l
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I

Norfolk Division

MEMOR.~OM

.

II.

The·

facts,

plaintiff,
Brides,

are

construed
as

Jenkins

in

follows.

was

FACTS

a

light

most

Prior to his

seriously

injured

in

favorable

the

incarceration at St.
a

car accident

suffered permanent post-traumatic seizure disorder.
if untreated, causes brain seizures.

to

and

This disorder,

At the time of his entry at

St. Brides on March 16, 1988, Jenkin's psychological records showed
that the he had a

11

Functional Rating of Mentally Deficient" a non-

verbal IQ of 63, and that his "memory functioning for recent and
remote

appeared moderately impaired. " 2

events

See Plaintiff's

Reply Brief at p.3.
Jenkins remained at St. Brides from March 16, 1988 until the
time of his death on April 1,
regularly

sought

medical

While at St.

1991.

assistance

for

including an irritated prosthetic eye,
infection. 3
disorder

Jenkins
from

Dr.

also

received
who

Ibarra,

a

Brides,

he

number of maladies,

nose bleeds,

treatment
prescribed

for

and a sinus
his

seizure

Dilantin

Phenobarbital, medications necessary to prevent seizures.

and

Ibarra

Aff. at p.3.

2

Following a forensic examination on February 10, 1990, a
forensic pathologist found Jenkins competent to stand trial,
capable of comprehending his legal situation and able to assist his
attorney in the defense of his case. See Admissions of November 8,
1993, number 12 (deemed admitted due to plaintiff's failure to
respond) .
3 Jenkins

received medical attention for his prosthetic eye on
approximately forty-five occasions during his three years at St.
Brides. See Defendants' Memorandum in Support of Summary Judgment,
p. 5, n.2.
2
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Pursuant to facility regulations,
includi~g

the majority of inmates,

Jenkins, were required to ingest their medication at the

"pill window, " which was administered by the defendant nu=ses,
located adjacent to the dining area, and open during dining hours.
While an al te.::-nati. ve pill distribution system ( "HS") enabled guards
to delive.::- medication directly to the inmates while in their cells,
Jenkins was not placed on this
Dr.

lis~.~

Iba.::-ra war:1ed Jenkir:.s of the imporcance of taking his

medication on at

leas~

feu= oc=asions over the years ar.d,

ac=ordi~g

to af=idavits submitted by Dr. Ibarra and the defendant nurses, he
appeared co
the

unders~and

the

wa=~ir.gs

and seemed capable of follcwir:.g

Ibarra Aff. at pp. 3-4; McWaters Aff. at pp. 3 -.!

regime~.

•

Clark A£=. at p. 3;

Couc~er

1990,

to make tr..e medication process easier fo:r-

in ar: effort

Af£. ac 4;

Jenkins to follow, Dr. Ibarra

red~ced

Coch=a~

the

fre~~ency

(f=om twice daily to or.ce daily) and allowed
medicatic~

d~ring

an expanded daily time

Az=. ac 3-4.

.

I

of the dosage

Je~kins

fra~e.

I~

to take the

Ibarra Progress

Notes, 1/26/90.
Despite the
had.inter~~ls

~arnings

ar.d

accom~odations

by Dr. Ibarra,

where he missed taking his mecicaticn.

The

Je~kins

---

c:.:,....,_;n

--:::~··

logs show that he took his medication 311 out of 365 days in 1989
(85%-) .

In 1990, the records show that he took his medication on

338 days (92%-) .

In 1991, Jenkins missed his medication on four

4
The defendants assert that the HS procedure was rarely used
and often limited to individuals receiving four doses of medication
daily. Ibarra Dep. at 25.

3
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days in January, three days in February, and approximately ten days
in Marchr. 5 See Sign-in Logs, January 1989-March 1991.
During the three years that Jenkins was under Dr.
care,

he

underwent

medication levels.
medication

levels

quarterly

monitor

his

These screens consistently showed that

his

were

blood

screens

below normal.

Dr.

to

Ibarra's

Ibarra

stated

that

despite these low levels, he considered Jenkin's condition to be
stable.

Ibarra Aff. at p. 3-5.

Prior to his death, Jenkins suffered three seizures while at
St. Brides.

He suffered documented seizures on August 30, 1989 and

January 30,

1990 and suffe!."ed an undocumented "near seizure" on

February 21, 1990. 6
fatal seizure.

On April 1, 1991, Jenkins suffered his final

An autopsy pe!."£ormed shortly thereafter revealed

that his blood medication levels were

11

markedly subtherapeutic."

See Autopsy, p. 3 (attached to Plaintiff's reply brief).

5
Jenkins was at the Ne'Nport News jail from February 25, 1991
through March 7, 1991. While the defendants' cou~sel stated during
oral argument that Jenkins took his medication while at the
facility,
neither side produced records
from the facility
indicating whether or not the decedent took his medication.

'The parties do not dispute that the aforementioned seizures
occurred. The plaintiff, however, asserts that Jenkins suffered an
unspecified number of additional seizures and refers to a 1990
letter written by Dr. Mendez, an ear, nose and throat specialist at
St. Brides, to Dr. Ibarra. See Pl. ex. 9 (attached to 9/3/93 Reply
Brief) . The letter states that the decedent complained of having
suffered four seizures in the past year, the last of which occurred
in July of 1990.
When the defendants attempted to inquire about
these additional undocumented seizures through a set of Request for
Admissions, the plaintiff failed to reply.
Therefore, the court
will not consider the plai~tiff's unsupported claims of additional
seizures.
4
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In opposition to the defendants' motion for summary judgment,
the

plaintiff

Jenkin's

othe~

submitted

a

number

of

affidavits

from

herself,

sister (Violet Rowsey) and Jenkin's mother (Violet

Blankenship) .

These

affidavits

assert

that

Jenkins

was

so

forgetful that he could not be expected to remember to take his
daily medication.

Whitley Aff. of 1/4/94, at para. 2; Rowsey Af£.

of 1/4/94 at para. 2.

In addition, Violet Rowsey recounted how she

called St. Brides on a number of occasions following Jenkin's first
seizure, advising a nurse and assistant warden of the importance of
Jenkin's daily medication and receiving reassurance that he would
receive his medicine.

Rowsey Aff.

of 9/3/93 at para.

2.

Ms.

Rowsey and Ms. Blankenship also reported that they had been told by
Jenkins that "on some days,

11

a particular nurse would refuse him

his medication because of arguments that had erupted between the
two. 7

Id. at para. 3; Blankenship Af£. at para. 4.
III. STANDARD OF REVIEW

Rule S6(c) provides that a moving party is entitled to summary
judgment "if the pleading, depositions, answers to interrogatories,
and admissions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that the
moving party is entitled to a judgment as a matter of law." Fed. R.
Civ. P. S6(c).

The party moving for summary judgment is initially

responsible for identifying those portions of the factual record

7

This nurse aooears to be Nurse McWaters. While the records
establish that she-disciplined Jenkins for inappropriate behavior,
the records do not establish that Jenkins was ever denied his
medication.
5
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which it believes establish that there are no genuine issues of
material' fact.
opposing

Once the moving party has made this showing,

party

depositions,

must

answers

demonstrate,

317,

judgment,

323-24
the

{1986).

court

reference

to interrogatories,

triable issue of fact exists.

u.s.

by

is

to

the

affidavits,

or admissions,

that a

See Celotex Core. v. Catrett, 477
In

deciding

required

to

a

view

motion
the

for

facts

summary
and

draw

reasonable inferences in a light most favorable to the non-moving
party.

See

~nde~scn

v.

Lobbv. Inc., 477 U.S. 242 {1986).

Libe~tv

Should the non-moving party present a genuine issue of fact that
could lead to a reasonable jury finding,
judgment must be denied.

the motion for summary

Id.
IV. DISCUSSION

The plaintiff asserts that the defendants violated Jenkin's
rights

under

the

provisions

of

42

U.S.C.

§1983

deliberate indifference to his medical condition.

by

showing

Pursuant to 42

U.S.C. §1983, deliberate indifferance amounts to a constitutional
violation of the prisoner's rights under the cruel and unusual
punishment clause of the eighth amendment.
429 U.S.

97, 104-05 (197Gi.

See Estelle v. Gamble,

In order to make this shewing,

the

plaintiff must prove that the treatment by the health care provider
was so grossly incompetent, inadequate, or excessive as to shock
the conscience or to be intolerable to fundamental
Mil tier v. Beorn, 896 F.2d 848, 851-52 (4th

Cir~

fairness.

1990).

Deliberate indifferance may be shown by either actual intent
or reckless disregard of a substantial risk of danger that is
6
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either known to the defendant or which would be readily apparent to
a reasonable person in the defendant's position.
or malpractice,

however,

Mere negligence

does not violate the eighth amendment.

Id, See also Webster v. Jones, 554 F.2d 1285, 1286 (4th Cir. 1977)
(even if doctor was negligent in diagnosing illness,
exercise

sound medical

judgment does not amount

failure to

to deliberate

indifference to medical needs) .
In Miltier, the decedent, who began complaining of dizziness,
shortness of breath and blackouts shortly after her arrival, was
treated by a number of the defendant doctors and nurses.

Most of

the defendants either ignored the decedent's complaints or failed
to follow through with recommendations that she receive cardiac
treatment.

In reversing the lower court's granting of summary

judgment, the court held that a triable issue of

fac~

existed as to

whether the defendants showed deliberate indifference in their care
T
•
_a.

for the decedent.
508

F. 2d

541

(2d

at 852-54.

Cir.

1974)

See also Williams v. Vincent,

(motion

to

dismiss

denied

where

plaintiff alleged deliberate indifferance by doctors who discarded
prisoner's ear and sewed stump together rather than reattach ear).
In the instant case, the plaintiff asserts that the defendants
acted with deliberate indifference to Jenkin's medical condition by
not taking other actions to ensure that he took his medication.
The plaintiff maintains that, given Jenkin's mental limitations and
his medical history at St. Brides (i.e. low level blood screens,
number

of

seizures

and

sporadic

medication

ingestion) ,

the

defendants should have taken other measures to ensure that he took
7
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The plaintiff suggests that, at the very least,

his medication.

the defendants could have remedied the problem by placing Jenkins
on the HS list, thereby ensuring that a prison guard delivered the
medication directly to Jenkin's cell.
Contrary to the plaintiff's assertions,

the court concludes

that the facts in the instant case could not lead a reasonable jury
to

conclude

that

any of

the defendants

acted with deliberate

indifference to Jenkin's medical condition.
Ibarra,

With regard to Dr.

the record shows that he took active measures to monitor
Dr.

Jenkin's condition.

Ibarra monitored regular blood samples

taken from Jenkins, counseled him about the importance of taking
his medication and altered his regimen so as to make it easier for
Jenkins to follow.

While Jenkins suffered several seizures and

showed low levels of medication in his blood, Dr. Ibarra considered
Jenkin' s
concluded

condition
that

to

Jenkins

have
had

following his daily regimen.

been stable. 8
the

mental

Dr.

Ibarra

capacity

to

further
continue

Given Jenkin's frequent visits for

medical t=eatment, and his medication ingestion ratio (over an 85%
average during his three years at St. Brides), such a conclusion
does

not

appear

indifference.

to

have

been

the

product

of

deliberate

While the plaintiff may disagree with Dr. Ibarra's

assessment and treatment of Jenkins,

such disagreement does not

support a finding of deliberate indifference.
8As

defendants' counsel noted
suffered as many as 32 seizures in
St. Brides.
See Progress Note of
Jenkins had suffered no more than
thirty-eight months at St. Brides.
8
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See Sanchez v. Vild,

during oral argument, Jenkins
one day prior to his entry at
7/6/88.
Prior to his death,
3 seizures over the course of

~also

891 F.2d 240 (9th Cir. 1989);

Webster v. Jones, 554 F.2d

at 1286.
With regard to

the defendant nurses,

the record fails

to

support the plaintiff's assertions that they acted with deliberate
indifference to Jenkin's condition.

The nurses primary contact

with Jenkins occurred when they assisted Dr.
physicians)

Ibarra

(and

othe~

in treating Jenkins and when they adrniniste::-ed his

medication at the pill window.
with Jenkins,

Given the nurses limited contact

and their agreement with Dr.

Ibarra that

he was

capable of following his seizure-preventing regimen, the plaintiff
has failed to come forward with enough evidence to establish a
triable issue of deliberate indifference on their part.

As for the

allegations that one of the defendant nurses refused to provide
Jenkins

his

medication,

these

statements,

even when

accepted,

appear to relate to isolated incidents.

V.

CONCLUSION

The plaintiff's decedent has failed to bring forth sufficient
evidence that could shock the conscience of a reasonable jury and
lead to a finding of deliberate indifference on the part of the
defendants.

For these reasons, the defendants' motion for summar¥

judgment will be GRANTED and this case shall be stricken from the
docket.

9
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The

clerk

is DIRECTED to send a

copy of

plaintiff and to counsel for the defendants.
It is so ORDERED.

Norfolk, Virginia
January

Zo,

1994
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this

order

to
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VIRGINIA:
IN 1HE CIRCUIT COURT OF 1HE CITY OF CHESAPEAKE
MARY L. WIDTLEY, Individually and in
her official capacity as the
Administratix of JOSEPH H. JENKINS,
deceased, et al. ,

Plaintiffs,

v.

LAW NO. 30432

CO:M:M:ONWEALTH OF VIRGINIA, et al.,
Defendants.

ORDER
Upon the motion of defendants, DR. JORGE IBERRA, KATIIERINE
McWATERS, ESTIIER COCHRAN, CATIIERINE COUTHER, FRANCES CLARK,
and MARY SIMMONS, to substitute counsel, it is ORDERED that David C. Bowen,
Amy Moss Levy, and the fmn of Willcox & Savage, P.C., are relieved as counsel of

record for said defendants and that Michael E. Omoff and the fmn of Pender & Coward,
P. C. are substituted as counsel of record for said defendants.

JUDGE

PENDER & COWARD

Michael B. Omoff

Q~oo\2
~ C. Bowen

A PROFESSIONAL COAPORATION

ATIORNEYS AT LAW
VIRGINIA BEACH,
VIRGINIA

~~.r
P1A
oldriCi"ben, ~
~

Alan Katz
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VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF CHESAPEAKE •.
MARY L. ~ITLEY, as the
Administratrix of JOSEPH
H. JENKINS, deceased.
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Plaintiff,

v.

AT LAW NO. 30432

COMMONWEALTH OF VIRGINIA, et als.
Defendants.
BILL OF PARTICULARS
Comes now the plaintiff Mary L. Whitley administratrix of the
estate of Joseph H.

,..

. ·. ,, """:.. ~

Jenkins deceased and states the following

particulars of negligence she alleges concerning the defendant,
Jorge Ibarra.
1.

He failed to increase Jenkins dosage level for Delantin
and Phenobarbital when below therapeutic serum reports
were received after January 1990, in April 1990, July
1990 1 October 1990 and January 1991.

2.

He failed to review and enquire why Jenkins blood serum
levels for Delantin and phenobarbital were below
therapeutic levels when received in April 1990, July
1990 1 October 1990
and January 1991 and take any
corrective action.
I

3.

After January 26
1990 he failed to conduct periodic
medication evaluations or reviews of Jenkins Delantin and
Phenobarbital prescriptions prior to renewing same.

4.

After January 26 1990 he conducted inadequate medication
evaluations and reviews of Jenkins Delantin and
Phenobarbital prescriptions prior to renewing the same.

5.

After January 26 1 1990 he renewed and executed Delantin
and
Phenobarbital prescriptions
for
Jenkins
with
incorrect reduced dosages.

6.

He signed and executed pharmacy prescription order forms
containing incorrect dosages for Jenkins Delantin and
Phenobarbital after June 26,1990.

1

I

1
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7.

He failed to review or inadequately reviewed Jenkins
renewal prescriptions for Delantin and Phenobarbital
issued after January 26, 1990.

8.

He failed to detect that the nurses were administering to
Jenkins an incorrect and reduced dosage for Delantin and
Phenobarbital after January 26, 1990, and until his death
on April 1, 1991.

9.

He made unclear
instructions to
February 13,
administration
medications.

10.

He failed to instruct the nurses to advise him if Jenkins
missed his Delantin or Phenobarbital on 3 days in
proximity.

11.

After receipt of Dr. Mendez's letter in October 1990 he
failed to inquire of Jenkins about seizures he had had.

12.

After receipt of Dr. Mendez's letter in October 1990
advising of Jenkins seizures he failed to take any
remedial action.

13.

In view of Jenkins impaired memory and mental deficiency
he erroneously continued to allow Jenkins to be
responsible for remembering and for obtaining his
Delantin and Phenobarbital medications.

14.

In view of Jenkins' impaired memory and mental deficiency
he failed to order that his medications be administered
to him directly by guards in the evening under the H.S.
system or other alternative methods.

15.

He failed to detect the error in dosage for Delantin and
Phenobarbital
entered
on
the
monthly
Medication
Administration Records for Jenkins on January 26, 1990
and repeated each month thereafter until his death on
April 1, 1991.

16.

He failed to order new blood serum test for Jenkins
following receipt of subtherapeutic results for Delantin
and Phenobarbital.

17.

He failed to take steps to see that Jenkins was getting
his seizure medications in therapeutic levels.

18.

When seizures were reported and subtherapeutic blood
serum reports for Delantin and Phenobarbital were
received for Jenkins after January 26, 1990 in Apirl,

chart entries and gave unclear and vague
nurses on or about January 26, 1990 and
1990 concerning the change in the
of Jenkins Delantin and Phenobarbital

2
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July and October of 1990 and January of 1991, he failed
to check the records and with the nurses to see if
. correct dosages were being given.
19.

After January 26, 1990 he either failed to review the
monthly Medication Administration Records for Jenkins or
reviewed them negligently.

20.

He failed to designate medication review dates when
prescribing Delantin and Phenobarbital for Jenkins.

21.

He failed to see Jenkins periodically when conducting
periodic evaluations of his seizure medication.

22.

In view of the risk to Jenkins due to the reports of
seizures and subthereautic serum level reports for his
Delantin and Phenobarbital and because of the repetitive
an dcumulative nature of he above acts and ommissions the
plaintiff believes they constituted gross negligence.

Concerning the nurse defendants and medical unit employees the
plaintiff states the following particulars of negligence.
1.

They failed to daily check Medication Administration
Records and to notify Dr. Ibarra that Jenkins missed his
seizure medications on March 23, 27, 29 and 30 of 1991.

2.

They transcribed from the chart the wrong dosage for
Delantin and Phenobarbital onto Jenkins Medication
Administration Record on or about January 26, 1990 and on
the monthly Medication Administration Records for each
following month until his death on April 1, 1991.

3.

They failed to discover or notice that the dosage for
Jenkins seizure medication had been wrongly entered on
the Medication Administration Record for January 1990 and
for each of the following months until his death on April
1, 1991.

4.

They failed to compare and verify the dosage for Jenkins
seizure
medications
on
the
monthly
Medication
Administration Records for January 1990 and each
following month with the physicians order and chart
entry.

5.

They prepared incorrect renewal prescriptions for Jenkins
Delantin and Phenobarbital medicines after January 26,
1990.

3
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6.
r

They misconstrued and misapplied the Doctors orders of
January 26, 1990 and February 13, 1990 concerning the
administration of Jenkins seizure medications.

7.

After January 26, 1990 they failed to check the original
prescription when ordering medication refills.

8.

They failed to monitor M. M. R. 's daily for Jenkins seizure
medicines after January 26, 1990.

9.

They failed to place a "0" on Jenkins M.M.R.'s when he
failed to take his seizure medications.

10.

They failed to verify that the correct dosage was
received from the Department of Corrections Pharmacy when
Jenkins seizure medications were received after January
26, 1990.

11.

They entered incorrect dosages
for
Delantin and
Phenobarbital
onto
Jenkins
monthly
Medication
Administration Record (M.M.R.) for January 1990 and for
each following month until his death on April 1, 1991.

12.

They negligently failed to discover that after January
26, 1990 Jenkins was not being given the correct dosage
of his seizure medications.

13.

They failed to schedule Jenkins to see Dr.
periodic review of his seizure medications.

14.

They admninistered to Jenkins begining on January 26 1
1990 and ocntinuing everyday thereafter until his death
on April 1 1 1991, the wrong dosage for his seizure
medications.

15.

After January 26 1 1990 they incorrectly stated the dosage
when completing pharamacy prescription order forms for
Jenkins Delantin and Phenobarbital when reordering ..

16.

In view of the danger to Jenkins if he did not receive
his seizure medication in therapudic amounts and because
of the repetative and cummulative nature of the above
acts
and ommissions
the plaintiff beleives
they
constituted gross negligence.

Ibarra for

MARY L. WHITLEY, Administratrix of
Joseph H. Jenkins, deceased

4
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Oldric J. LaBell, Jr.
Rouse Tower, Suite 4010
6060 Je~ferson Avenue
Newport News, VA 23605
(804) 247-9008
CERTIFICATE OF SERVICE

2'l~ay

I hereby certify that on the
of July 1996, a true
copy of foregoing Bill of Particulars was sent, via first class
mail to Michael E. Ornoff, Pender and Coward, Greenwich Center
Fourth Floor, 192 Ballard Court, Virginia Beach, Virginia 234626557, and Alexander Taylor, Assistant Attorney General, Office of
the Attorney General, Supreme Court Building, 101 North Eighth
Street, Richmond, Virginia 23219.
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VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF CHESAPEAKE
MARY L. WHITI..BY, Individually and in
her official capacity as the
Administratix of JOSEPH H. JENKINS,
deceased, et al.,
Plaintiffs,

v.

LAW NO. 30432

CO:MMONWEALTH OF VIRGINIA, et al.,
Defendants.

ORDER
On the 3rd day of July, 1996 came the parties, by counsel, upon the demurrers
and pleas filed by the defendants.
By agreement of the parties, it is ORDERED that:
(1)

All plaintiffs except Mary L. Whitley in her capacity as administratrix of

the estate of Joseph H. Jenkins, deceased, be, and they hereby are, DISMISSED
from this action.
(2)

The ad damnum of the motion for judgment filed herein be, and the same

hereby is, LIMITED to the sum of $1 million for all claimed damages.
(3)

On or before July 24, 1996, plaintiff shall serve a bill of particulars setting

forth in detail each and every wrongful act or omission which she claims in this
PENDER & COWARD

action was a proximate cause of the death of the decedent.

A PROFESSIONAl. CORPOAATION

AITORNEYS AT LAW
VIRGINIA BEACH,
VIRGINIA

(4)

The plaintiff stipulates that the Commonwealth of Virginia remains as a

party defendant solely on account of the claimed wrongful acts of the remaining

295
.. ~
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defendants or such other personnel in the medical unit at the St. Brides
Correctional Center prior to the death of the plaintiff's decedent.
Defendants' plea of collateral estoppel is taken under advisement by the court. Ruling
on the plea of sovereign immunity is deferred until such time as plaintiff flies a bill of
particulars and pending further development of the ?'jord.
.

ENTERED TinS

I~AY OF

f-b~~
ruDGE

Michael B. Omoff
PENDER & COW
, P.C.
Greenwich Centre, 4th Floor
192 Ballard Court
Virginia Beach, Virginia 23462-6557
COUNSEL FOR DEFENDANTS DR. JORGE JBERRA,
KATHERINE McWATERS, ESTHER COCHRAN,
CATHERINE COUTIIER AND FRANCES CLARK

01~~~

6060 Jefferson Avenue, Ste. 4010
Newport News, VA 23605
COUNSEL FOR PLAINTIFF

exander Taylor, Assistant A om
OFFICE OF THE ATTORNEY GENERAL OF VIRGINIA
900 East Main Street
Richmond, Virginia 23219
COUNSEL FOR 1HE COl\.fMONWEALTH OF VIRGINIA
PENDER & COWARD
A PROFESSIONAL CORPORATION

ATTORNEYS AT LAW
VIRGINIA BEACH,
VIRGINIA
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VIRGIN I A:
· IN THE CIRCUIT COURT OF THE CITY OF CHESAPEAKE
MARY L. WHITLEY, Individually and in
her official capacity as the
Administratix of JOSEPH H. JENKINS,
deceased, et al.,
Plaintiffs,
v.

LAW NO. 30432

COMMONWEALTH OF VIRGINIA, et al.,
Defendants.
MOTION FOR SUMMARY JUDGMENT ON BEHALF OF DEFENDANTS
COMMONWEALTH OF VIRGINIA, DR. JORGE mARRA,
KATHERINE McWATERS, ESTHER COCHRAN,
CATHERINE COUTHER, FRANCES CLARK
and MONICA CASSIDY

Defendants

COMMONWEALTH

OF

VIRGINIA,

DR.

JORGE

IBARRA,

KATHERINE McWATERS, ESTHER COCHRAN, CATHERINE COUTHER, FRANCES
CLARK and MONICA CASSIDY, by counsel, pursuant to Rule 3:18 of the Rules of the

Supreme Court of Virginia, move for summary judgment on the following grounds:
1.

In her motion for judgement, Plaintiff seeks to plead a cause of action for gross

negligence. A subsequent bill of particulars was filed by the Plaintiff which amplifies the factual
allegations.
2.

The facts as thus pled fail to establish gross negligence as a matter~~·
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3.

By reason of the foregoing, Defendants are entitled to judgment as a matter of

4.

At best, the acts set forth in the Motion for Judgment and Bill of Particulars

law.

constitute a claim for simple negligence.

5.

Plaintiff has not asserted a claim for simple negligence but only a claim of gross

negligence.
6.

Plaintiff cannot assert a claim for simple negligence now because she is barred by

the statute of limitations.

7.

Because the facts established by the pleadings filed by plaintiff, if taken and

assumed as true for argument, do not constitute gross negligence, this court should grant full
summary judgment in favor of Defendants.

WHEREFORE, defendants pray the court grant summary judgment in their favor.
COMMONWEALTH OF VIRGINIA,
DR. JORGE IBARRA,
KATHERINE McWATERS,
ESTHER COCHRAN,
CATHERINE COUTHER,
FRANCES CLARK
and

MONICA CASSIDY

COUNSEL
Michael E. Ornoff
MICHAEL E. ORNOFF, P.C.
One Columbus Center
Suite 665
Virginia Beach, VA 23462
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CERTIFICATE OF SERVICE
THIS IS TO CERTIFY that a true and accurate copy of the foregoing was mailed by
United States Mail, postage prepaid, on this 3 day of April, 1997 to the following:
Oldric J. LaBell, Jr., Esq.
6060 Jefferson Avenue, Ste. 4010
Newport News, VA 23605
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VIRGIN I A:
, IN THE CIRCUIT COURT OF THE CITY OF CHESAPEAKE
MARY L. WHITLEY, Individually and in
her official capacity as the
Administratix of JOSEPH H. JENKINS,
deceased, et al.,
Plaintiffs,

v.
COMMONWEALTH OF VIRGINIA, et al.,
Defendants.
DEFENDANTS' BRIEF IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT
Defendants, by counsel, submit this brief in support of their Motion for Summary
Judgment currently pending before the court.
CLAIMS ASSERTED
Plaintiff claims that her decedent, a Va. inmate at the St. Bride's Correctional Center,
died as a result of administration of inadequate amounts of two anti-seizure medications, Dilantin
and Phenobarbital. Plaintiff has sued Dr. Jorge Ibarra, the physician at the St. Bride's, and
numerous of the nurses employed in the medical department at St. Brides. The Commonwealth
of Virginia is named a defendant also by reason of the Virginia Tort Claims Act, Va. Code §§
8.01-195.1 er seq.

In an effort to detennine the nature of the claims asserted, Plaintiff was ordered to file a
Bill of Particulars in this action. That Bill of Particulars bifurcated the claims against Dr. Ibarra

3CO

on the one hand and the nurses on the other. Although the specific claims are set forth in 22
paragraphs pertaining to Dr. Ibarra and 16 paragraphs as to the nurses, the basic claim asserted
herein is very straight forward. Plaintiff claims that Dr. Ibarra failed to maintain her decedent on
adequate levels of Dilantin and Phenobarbital. This apparently was due, she claims, to an
incorrect entry of the dosage onto the "medication administration record" following Dr. Ibarra's
orders in January, 1990 to give the decedent his entire daily prescription of the medications as a
single dose each day rather than as two doses. This error went undetected by Dr. Ibarra, as well
as the nursing staff, from January, 1990 until Plaintiff's decedent's death on April 1, 1991.
Plaintiff claims that the failure of the Defendants to discover this error constituted gross
negligence.
PLAINTIFF FAILS TO STATE A CLAIM OF GROSS NEGLIGENCE
Gross negligence is the "utter disregard of prudence amounting to complete neglect of the
safety of another.

II

Frazier v. City of Norfolk, 234 Va. 388, 393 (1987). "It is a heedless and

palpable violation of legal duty respecting the rights of others amounting to the "absence of
II

slight diligence, or want of even scant care." Town of Big Stone Gap v. Johnson, 184 Va. 375,
378 (1945). Where there has been the exercise of some degree of diligence and care, as a matter
of law, gross negligence cannot be established. If the Defendant exercises "some degree of care
for the safety of others it cannot be said that he was grossly negligent. Colby v. Boyden, 241
II

Va. 125, 133 (1991). Gross negligence "must be such a degree of negligence as would shock
fair minded people although something less than willful

recklessness.~~

Va. 380, 383 (1990); Ferguson v. Ferguson, 212 Va. 86, 92 (1971).

2
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Meagher v. Johnson, 239

Under the facts of the case as alleged in the Bill of Particulars, it cannot be said that the
actions or omissions, if true, constitute such a degree of negligence as would shock fair minded
people or that they constitute such indifference to the decedent as would constitute an utter
disregard of prudence. Thus, Plaintiff fails to state a claim of gross negligence and, accordingly,
this action should be dismissed pursuant to Defendants' Motion for Summary Judgment.
THE MOTION FOR JUDG:MENT AND BILL OF PARTICULARS
DO NOT STATE A CLAIM FOR SIMPLE NEGLIGENCE
In the Motion for Judgment, Plaintiff premises her claim upon allegation that the decedent
was entitled to proper medical care free from deliberate indifference to his serious medical needs.
Motion for Judgment, ,16. Plaintiff claims that the actions and omissions of the Defendants
"constituted gross negligence under the circumstances and a deliberate indifference to the serious
medical needs" of the decedent. In addition to compensatory damages, Plaintiff seeks recovery
of punitive damages.
It is clear that the Plaintiff seeks to recover for something other than simple negligence.
Simple negligence is the failure to exercise "that degree of care which an ordinarily prudent
person would exercise under the same or similar circumstances to avoid injury to another."

Gossett v. Jackson, 249 Va. 549, 554 (1995). Unlike simple negligence, Plaintiff in asserting a
claim of gross negligence and deliberate indifference.

She also seeks recovery of punitive

damages, an element not recoverable on claim for simple negligence.
A claim for simple negligence is distinguishable from one of gross negligence and
deliberate indifference. The claim for simple negligence plainly has not been raised in this action
and Plaintiff cannot do so now because the statute of limitations has run. Plaintiff cannot raise a

3
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new cause of action by amendment.

The applicable test in determining whether simple

negligence is a differ claim from gross negligence and deliberate indifferent is "to inquire if a
recovery had upon the original complaint would be a bar to any recovery under the amended
complaint, or if the same evidence would support both, or if the same measure of damages is
applicable. " See Vines v. Branch, 244 Va. 185, 189 (1992); Irvine v. Barrett, 119 Va. 587, 591
(1916). Here the measure of damages is different and the evidence to establish simple negligence
on the one hand and gross negligence and deliberate indifference on the other are different.
Therefore, there is no claim pending in the instant action for simple negligence and no
claim can now be asserted because the statute of limitations has expired as to a claim for simple
negligence.
CONCLUSION

For the reasons set for herein, this court should grant summary judgment in favor of the
Defendants.
COMMONWEALTH OF VIRGINIA,
DR. JORGE ffiARRA,
KATHERINE McWATERS,
ESTHER COCHRAN,
CATHERINE COUTHER,
FRANCES CLARK
and
MONICA CASSIDY

/~~~
COUNSEL

Michael E. Ornoff
MICHAEL E. ORNOFF, P.C.
One Columbus Center
Suite 665
Virginia Beach, VA 23462
4
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CERTIFICATE OF SERVICE
THIS IS TO CERTIFY that a true and accurate copy of the foregoing was mailed by
United States Mail, postage prepaid, on this 9 day of April, 1997 to the following:

f

Oldric J. LaBell, Jr., Esq.
6060 Jefferson Avenue, Ste. 4010

Newport News, VA 23605
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VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF CHESAPEAKE

MARY L. WHITLEY, Individually
and in her official capacity as the
Administratrix of JOSEPH H.
JENKINS, deceased, et als.
Plaintiffs,

v.

AT LAW NO. 30432

COMMONWEALTH OF VIRGINIA, et als.
Defendants.

RESPONSIVE BRIEF OF PLAINTIFF
TO MOTION FOR SUMMARY JUDGMENT
The plaintiff believes the defendants are making an improper use of a motion for
summary judgment in attempting to use it as a demurrer or a motion to strike the evidence.
In Goode's Administrator v. Courtney 200 Va. 804 (1959) the court said concerning
summary judgment:
"It applies only to cases in which no trial is necessary because no evidence could
effect the result. The n1otion for summary judgment is appropriate after the
parties are at issue and is not intended as a substitute for a demurrer, a denntrrer to
the evidence or a motion to strike (p. 807).
Under Rule 3:16 an allegation of negligence is sufficient without specifying the
particulars of the negligence. On motion made a bill of particulars may be ordered to an1plify
any pleading that does not in the opinion of the court imply with the rule. A bill of particulars
that fails to inform the opposite party fairly of the true nature of the claim or defense may be
stricken and an amended bill ordered. Here the defendants remedy would be to have the bill of

,.
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particulars stricken if it were inadequate. In this case the bill of particulars does set out the
particulars o( the claim and therefore satisfies rule 3: 16.
Here the defendant is attempting to apply a sufficiency of the evidence test appropriate to
decide a motion to strike to what would be in substance a demurrer. The plaintiff has alleged
facts sufficient to charge gross negligence or simple negligence so as to meet a demurrer. The
sufficiency of the evidence should be ruled upon at trial.
In all the cases cited by the defendant, the ruling was made after the evidence was either
presented at trial or stipulated, not on the pleadings. In Frazier v. City ofNorfolk, 234 Va. 388,
393 (1987), the court said "Ordinarily the question whether gross negligence has been
established is a matter of fact to be decided by a jury" (Supra 393). As stated above, the plaintiff
believes the motion for summary judgment should be overruled and the court should rule at trial
on the issue of the degree of negligence required.
The plaintiff believes an allegation of negligence and gross negligence do not constitute
different causes of action and an allegation of gross negligence includes a claim of simple
negligence as a lesser and included claim or as part of the cause of action asserted. In Anderson
v. Ballenger, 164 S.E. 313, (S.C. 1932), the court so held (Supra 317). Thus, the plaintiff
believes she could properly at trial prove either gross negligence or simple negligence under the
allegations made. If, of course, sovereign immunity is applicable to the acts of a certain
defendant only proof of gross negligence on their part would entitle the plaintiff to recover.
In determining whether gross negligence or simple negligence is proven, it is proper to
consider the duration and repeated nature of the acts of neglect. M.J. Negligence Sec. 5 states
concerning gross negligence: "It is such negligence as may be often best evidenced by a series of
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acts of commission or omission indicating a state of mind or lack of thought of the offender and
the commissions or omissions may be dependant, independent, interdependent or commulative,
provided there is some causal relation to the state of the mind or to the acts of the offender with
the offense charged." Here the allegations show the defendants were aware of a known danger to
the plaintiffs decedent, and made repeated acts of total neglect of that condition. The plaintiff
believes the evidence will be sufficient to show gross negligence if it is required at trial.
The plaintiff believes the court should rule at trial on the degree of negligence required to
be proven against each defendant as this will depend on the individual defendants employment
by the state, the decree of control exercised by the state and whether the individual negligent acts
involved a discretionary act or were ministerial in nature. Simple negligence is all that is
required for a finding of liability under respondeat superior against the Commonwealth.
Respectfully submitted,

Mary L. Whitley, Administratrix
of the estate of Joseph H. Jenkins, deceased

Oldric J. LaBell, Jr.
6060 Jefferson Avenue, Suite 4010
Newport News, Virginia 23605
(757) 247-9008
Certificate of Service
I certify I sent by telephone facsimile a true copy of the foregoing brief to Michael E.
Omoff, Counsel for the Defendants, at 757-490-7838 on this/5 day of April, 1997.
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ORNOFF & ARNOLD
A PROFfSSIONAL CORPORAnON
AnORNEYS AND CO'UNSELORS AT LAW

GREENWICH CENTRE, SUITE 310
192 BAllARD CoURT
VIRGINIA BEACH, VIRGINIA 23462
TELEPHONE (757) 518-9300
TELEFAX (757) 518-1400
MICHAEL E. ORNOFF

DAVID L. ARNOLD

00\ECI' DIAL: 518-9400

DO\ECI'DIAL: SI8·9SOC
E-MAIL: DLAATTYQ»AOLCOM

E-MAIL: MEOLAW@PD.'N.!I.'ET

August 26, 1998

The Honorable V. Thomas Forehand, Jr., Judge
Circuit Court of the City of Chesapeake
Great Bridge Civic Center
Chesapeake, Virginia 23320

RE:

Mary L. Whitley, Adm'r of the Estate of Joseph H. Jenkins v.
Commonwealth of Virginia, et al., Law No. 30432-M

Dear Judge Forehand:
Your Honor will recall that during the arguments in this matter on Tuesday, I raised the
contention that the Commonwealth of Virginia could not be sued for the acts and omissions of the
correctional institution's employees because of the provisions of Va. Code §8.01-195.3(4) which
is an exception to the application of the Virginia Tort Claims Act. I cited the case of
Baumgardner v. Southwestern Virginia Mental Health Institute, 241 Va. 486 (1994).
Upon further review of §8.01-195.3, it appears that my initial contention based on
Baumgardner is probably incorrect. Subsection 7 of that section contains a further exception to
the Act which requires exhaustion of institutional grievance procedures before a suit by an inmate
may be maintained. The inclusion of this specific provision, I believe, probably indicates a
legislative intention to permit inmate suits under the Tort Claims Act.
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The Honorable V. Thomas Forehand, Jr., Judge
August 26, 1?98
Page2

In view of this, I am compelled to withdraw that argument regarding the claim against the
Commonwealth. Obviously, I stand by all of my other arguments relating to the pleas of
collateral estoppel and the motion for summary judgment.
In view of this, I believe the ~atter is now ripe for decision by the Court.
With kindest regards, I am
Respectfully,

~4)~-f'
Michael E. Omoff
cc:

Oldric J. LaBell, Jr., Esq.
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OLDRIC J. LABELL, JR.
ATIORNEYATLAW
Rouse Tower, Suite 6015
6060 Jefferson Avenue
Newport News, VA 23605
(757) 247-9008

August 30, 1998

The Honorable V. Thomas Forehand, Jr., Judge
Circuit Court of the City of Chesapeake
Great Bridge Civic Center
Chesapeake, VA 23320

Re: Mary L. Whitley, Adm 'r of the Estate ofJoseph H. Jenkins v.
Commonwealth of Virginia, eta/., Law No. 30432-M
Dear Judge Forehand:
When we argued this matter, I was surprised by Mr. Omoff's reference to the statements
in the Court of Appeals' opinion "At worst, the prison doctors were negligent in not raising
Jenkins' dosages ...." This had not been cited in either of the two previous briefs or hearings,
and I would like to respond more fully that I did at the time.
In Glasco v. Ballard, 249 Va. 61, the Court said concerning collateral estoppel, "(2) The
issue of fact ... must have been actually litigated in the prior proceeding [and] (3) ... must have
been essential to the prior judgment."
The district court had already dismissed without prejudice the plaintiff's pendent state
negligence claim; therefore, the issue as to whether the defendants were guilty of negligence,
gross or simple, was not before the district court or the Court of Appeals and was not litigated in
either or essential to the decision of either. The issue on appeal was whether or not the plaintiff's
evidence showed the "deliberate indifference" necessary for the federal cause of action. It was
immaterial what lesser or different tortiuous conduct was or was not present. As neither gross
negligence nor simple negligence would have sustained the plaintiff's burden, the plaintiff had
no cause to argue and no opportunity to argue the level of negligence in the Court of Appeals.
Michie's Jurisprudence § 45 states,
The collateral estoppel doctrine is applicable only when the party affected has had
a full and fair opportunity to litigate the issue in dispute. If he did pot have such
an opportunity, then the party has lost its right to a day in court because of a
decision upon which the judgment was not necessarily dependent. It is only
human nature for a trier of fact or law. to gloss over a matter that he determines to
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The Honorable V. Thomas Forehand, Jr., Judge
August 30, 1998
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relate only superficially to the final decision. . .. (T)he requirement of determining
whether the party . . . had a full and fair opportunity to litigate is a most significant
safeguard. If the adjudication of the issue does not dictate the judgment, then it is
deprived, to some degree, of the assurances of integrity and correctness that the
judicial process affords to genuinely dispositive adjudication.
The plaintiff submits the cited language is at most a dicta or opinion on a matter which
was not litigated or essential to the Court of Appeals' decision and, as such, is not entitled to be
given collateral effect.
Respectfully,

~
Oldric J. LaBell, Jr.
cc: Michael E. Omoff, Esq.

311

VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF CHESAPEAKE

MARY L. WHITLEY, Individually and in
her official capacity as the Administratix
of the Estate of JOSEPH H. JENKINS, deceased,
Plaintiffs,

v.

LAW NO. 30432

COMMONWEALTH OF VIRGINIA, et al.,
Defendants.

SUPPLEMENTAL BRIEF IN SUPPORT OF DEFENDANTS' PLEA OF
COLLATERAL ESTOPPEL AND MOTION FOR SUMMARY JUDGMENT

Defendants, by counsel, in response to the court's invitation to submit any additional
arguments and authorities, submit this supplemental brief.

BASIC ARGUMENT OF DEFENDANTS
Plaintiff has filed a Motion for Judgment alleging gross negligence on the part of the
defendants. Plaintiff's cause of action for gross negligence is premised upon the identical factual
allegations which formed the basis of plaintiff's suit against virtually all of the same defendants 1
in the United States District Court premised upon 42 U.S.C. §1983.

1

That court entered

During oral arguments, plaintiff's counsel pointed out that one individual defendant
was not a party to the prior action. In addition, although the Commonwealth itself was not a
party to the prior litigation, because of the privity existing by reason of the employment
relationship between it and the individual defendants, collateral estoppel would apply as to it
also.

31.2

summary judgment in favor of the defendants after determining the undisputed facts of the case. 2

In the action before this court, the defendants claim that the factual fmdings made by the
U.S. District Court, and thereafter affirmed by the U.S. Court of Appeals for the 4th Circuit, are
binding upon the plaintiff in the instant action. Those facts demonstrate as a matter of law that
the defendants were not grossly negligent. The determinative issue now before the court is
whether collateral estoppel pertains only to ultimate factual issues and legal conclusions, or
whether it applies to the facts determined in the prior proceeding as the premise for granting
summary judgment.

ADDITIONAL AUTHORITIES
The clearest statement found in the Virginia case law addressing this issue appears to be

Pickeral v. Federal Land Bank, 177 Va. 743 {1941). That case involved a boundary dispute in
which the court noted that the same basic factual recitals appeared in the petition in both the
first and subsequent action and that the plaintiff would have to rely upon the same evidence in
both actions to sustain his claim. !d. at 748.
The Supreme Court relied upon and quoted at length the American and English

Encyclopedia of Law, Second Edition under the heading of "Res Judicata and Estoppel." The
court quoted the following from that reference.
"***But if the two actions, although they may involve the right
to different things, put in issue a common matter of fact as a
necessary ground of recovery, its adjudication in the ftrst suit is
conclusive upon the second.***."
And idem, at page 779, under the general heading "Identity of
2

As required under applicable case law, the facts were determined by the District Court
by construing the evidence in the light most favorable to the plaintiff and against the
defendants. See Memorandum Opinion and Order, Jan. 20, 1994, at 2.
2
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Cause of Action. * * * The rule to which the great majority of
cases conform is that a judgment in a former suit is conclusive
' upon a subsequent one between the same parties or their privies,
though upon a different cause of action, if the issues presented in
the second suit were involved and fully determined in the first.
"Hence, when an issue going to the merits of two or more
actions arising from the same transaction is determined upon the
hearing of the first action, judgment therein may be pleaded as
res judicata to the subsequent ones."

Idem, at page 780, under the general heading, "Identity of Issue. From these illustrations it will appear that it is not the identity
of the thing sued for, or of the cause of action, which determines
the conclusiveness of a former judgment upon a subsequent
action, but merely the identity of the issue involved in the two ·
suits. If an issue presented in a subsequent suit between the
same parties or their privies is shown to have been
determined in a former one, the question is res judicata,
although the actions are based on different grounds, or tried
on different theories, or are instituted for different purposes
and seek different relief.

"The Test of Identity is found in the inquiry whether the same
evidence will support both actions."

Pickeral, at 750-51 (bold added).
Pickeral has been relied upon in more recently by the Supreme Court. In Graham v.
VEPCO, 230 Va. 273 (1985) the court reviewed an order of the State Corporation Commission
relating to the approval of the rebuilding of electric transmission lines. Again the court looked
not to the ultimate factual or legal issues involved in the case but whether the facts underlying
the ultimate issue were the same.
We have also said:
"The true test of the conclusiveness of a former
judgment with respect to particular matters is
identity of issues. H a particular point or question
is in issue in the second action, and the judgment

3
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will depend on the determination of the particular
point or question, a former judgment between the
same parties will be final and conclusive in the
second [action] if that same point was in issue and
adjudicated in the first suit. 11

Storm v. Nationwide Ins. Co., 199 Va. 130, 134, 97 S.E.2d 759, 761
(1957) (citations omitted). And an appropriate test for
determining the identity of issues involved in former and
subsequent actions is "'whether the same evidence will support
both actions. '"Pickeral v. Federal Land Bank, 177 Va. 743, 751,
15 S.E.2d 82, 85 {1941).

Graham, at 277. Relying upon Pickeral, the Court noted that the test for determining identity of
issues is whether the same evidence will support both actions. Finding that the evidence in the
two matters before the court in Graham were different, the Court held that the doctrine of
collateral estoppel did not apply.
In the case presently before the court the factual allegations of the Motion for Judgment
are virtually identical to the factual allegations set for in the Complaint which plaintiff filed in
federal court. The evidence to support those allegations is the same. The burden of proof as to
the issues presented are the same. The only difference between the suits is the ultimate legal
issue involved, gross negligence versus deliberate indifference. Thus, the case before the court is
appropriate for application of the doctrine for collateral estoppel.
Under the facts found by the federal court and which are binding upon the plaintiff in
this action, gross negligence cannot exist as a matter of law because the facts demonstrate that
some degree of care was exercised. See Colby v. Boyden, 241 Va. 125, 133 (1991); Frazier v. City of

Norfolk, 234 Va. 388, 393 {1987}; Town ofBig Stone Gap v. Johnson, 184 Va. 375, 378 {1945}.

4
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CONCLUSION
For the reasons stated in defendants' prior briefs, prior arguments before the Court and
this brief, the court should grant the plea of collateral estoppel and dismiss this action. 3

COMMONWEALTH OF VIRGINIA,
DR. JORGE IBARRA,
KATHERINE MeWATERS,
ESTHER COCHRAN,
CATHERINE COUTHER,
FRANCES CLARK
and
MONICA CASSIDY

<7#~)~~
COUNSEL
Michael E. Ornoff
ORNOFF & ARNOLD, P.C.
Greenwich Centre, Suite 310
192 Ballard Court
Virginia Beach, VA 23462
(757) 518-9400

3

Those prior pleadings and oral arguments are the following:
1.

Brief in Support of Pleas and Demurrers of Defendants
Dr. Jorge !berra, Katherine McWaters, Esther Cochran,
Catherine Couther, Frances Clark and Mary Simmons
(6/21/96)

2.

Defendants' Brief in Support of Motion for Summary
Judgment (4/9/97)

3.

Transcript of Hearing Before Hon. V. Thomas Forehand,
Jr., Judge on April16, 1997 (filed with Court 5/19/97)

4.

Transcript of Hearing Before Hon. V. Thomas Forehand,
Jr., Judge on August 25, 1998 (filed with Court 9/3/98)

5
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CERTIFICATE OF SERVICE
THIS IS TO CERTIFY that a true and accurate copy of the foregoing was mailed by
United States Mail, postage prepaid, on this 29th day of October, 1998 to the following:
Oldric J. LaBell, Jr., Esq.
6060 Jefferson Avenue, Ste. 6015

Newp~J?;{

6

31.7

F1K.ST JUDICIAL CIRCUli'
OF VIRGINIA
RUSSELL I. TOWNSEI'ID• .JR.

_;/-l·ft~;,~ c:

V. THOMAS FOREHAND• .JR.

),.'h

.JUDGES

S. BERNARD GOODWYN
FREDERICK H. CREEKMORE

~ .• ,~~

300 CEDAR ROAD. SUITE 200
."

:~~~2::·

CHESAPEAKE, VIRGINIA 23322
(7S7) 382·6688
FAX (757) 382·8402

June T,1999

Oldric J. Labell, Jr., Esquire
Suite 6015 Rouse Towers
6060 Jefferson A venue
NEWPORT NEWS VA 23605
Michael E. Omoff, Esquire
Greenwich Centre, Suite 310
192 Ballard Court
VIRGINIA BEACH VA 23462
Re:

Mary L. Whitley, Administrator of the Estate of
Joseph H. Je~ins v. Commonwealth of Virginia, et al
At Law No. 30432-M

Gentlemen:
The defendants move for summary judgment based upon the following: 1) The principle
of collateral estoppel and Res Judicata bar the suit in State court, as a suit with the same factual
issues in Federal District Court was dismissed without prejudice. 2) The doctors and nurses of
the state-run correctional facility have the benefit of sovereign immunity creating an absolute
defense.
The general rule governing collateral estoppel is that a matter will be barred from
consideration by a court if a previous court of competent jurisdiction adjudicated the specific
claim or the specific issues of fact brought forth. In the instant action, a case was filed in the
United States District Court advancing the claims of gross negligence and deliberate
indifference. That case was ultimately dismissed by the United States District Court, without
prejudice. The present action advances theories of ordinary negligence; the previous federal case
alleged gross negligence and deliberate indifference.
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Messrs. Labeil and Omoff
Page2
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The fact that the two cases advance different theories of recovery defeats the claim of
collateral estoppel. Certainly, if plaintiffs brought their suit to this Court and alleged that the
facts constituted gross negligence or deliberate indifference, then the previous ruling by the
Federal District Court would be controlling. Accordingly, the suit would have to be dismissed
by this Court if such was the situation. However, in the present action only a claim of ordinary
negligence is asserted. The Federal District Court never addressed the issue of whether or not
the facts comprising the suit constituted ordinary negligence. That Court only adjudicated the
matter with respect to whether or not the facts constituted gross negligence- or deliberate
indifference. Hence, a claim of ordinary negligence may be plead and adjudicated by this Court.
Of course, the plaintiffs in the instant action cannot raise the issue that the facts alleged in the
motion for judgment constitute gross negligence. The Federal Court has adjudicated that claim
and the principle of collateral estoppel prevents it from being litigated in this Court.
tl

The test for detennination of whether collateral estoppel attaches was spelled out in
Glasco v. Ballard, 249 Va. 61, 452 S.E. 2d 854 (1995) (citing) mates v. Devers, 214 Va. 667,
202 S.E. 2d 917 (1974).) The Bates test, as set forth in Glasco, is that the parties in the two
actions must be the same, the issue applied in the cases must be the same, the issue of fact sought
must have been litigated in the previous action and have been essential to the prior judgment, and
the prior proceeding must have resulted in a valid, final judgment. Id. at 64. Further, collateral
estoppel may be used in a subsequent case, where differing relief is sought, so long as the
operative facts claimed remain the same. Pickeral v. Fed. Land Bank of Baltimore. et al., 177
Va. at 750, 15 S.E. 2d at 85.
The present case, at first blush, appears to satisfy the Bates test. The parties are the same,
the issues of facts are the same, the factual matters have been previously litigated ~d a final
judgment was previously entered. However, the issue that the Federal District Court determined
was whether or not the facts alleged constituted gross negligence or deliberate indifference, as
was required in order for plaintiffs to support a judgment under 42U.S.C. 1983. The Federal
Court held that they did not constitute such, and that decision was affirmed by the United States
Court of Appeals for the Fourth Circuit. See Whitley v. McWaters, No. 94-1452, slip op. At 3
(4th Cir. March 3, 1995). The issue of whether or not the facts alleged by plaintiffs amounted to
ordinary negligence was not addressed in the Federal Court's judgment. Thus, the plaintiffs are
not precluded by collateral estoppel from raising a claim of ordinary negligence with this Court.
The defendants also raise the defense of sovereign immunity, in that the doctrine protects
the doctor and nurses of the correctional facility from suits. The doctrine of sovereign immunity
is designed to protect the sovereign Commonwealth from suits, which could disrupt the smooth
operation of government. In order for the doctrine to have any value, it must extend not only to
the Commonwealth itself, but also to those in its employ. Messina v. Burden. et al., 228 Va. 301,
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321 S.E. 2d 657 (1984). The test delineated for whether or not sovereign immunity should
extend to a Commonwealth employee is a four pronged test: the nature of the function
performed by the employee, the extent of the state's interest and involvement in that function,
the degree of control exercised by the state over the employee, and whether the alleged act
involved the use ofjudgment and discretion. James v. Jane, 221 Va. 43,282 S.E. 2d 864 (1980).
Further, if the function perfonned by the government employee was essential to the government
objective and the government had a great interest in that function, then those factors would
support the usage of sovereign immunity. However, if the employee's function had only
marginal influence of the government's objective, and the government's interest in the function
is slight, these factors weigh against the use of sovereign immunity. Lohr v. Larsen, 246 Va. 81,
431 S.E. 2d 642 (1993) (quoting) (James, 221 Va. 42,282 S.E. 2d 864.)

In the present action, the defendants are Dr. Jorge Iberra,._the staff physician of St. Brides
Correctional Center, and other members of the Center's health care and nursing staff. The
function perfonned by these defendants was the administration of health care to the inmates of
St. Brides. Health care for inmates, whom are under the full care and control of the
Commonwealth, is an essential function related to the confinement of inmates. The
Commonwealth must provide for the health and welfare of those inmates under its control, as the
inmates are unable to seek private alternatives for their health needs. Quite simply, it would be
barbaric and unjust for the Commonwealth to have the power to confine a citizen, but not have
the requisite responsibility to provide health care for those imprisoned. The Commonwealth has
great interest in the health care of those at St. Brides. Further, the Commonwealth exercised
control over the defendants in capacity of employer. The medical staff could not choose whom it
could or could not see, but rather was required to attend to all those inmates at St. Brides who
presented themselves for treatment. The defendants were not operating under their own
decision-making authority, but rather they were operating as employees of the Commonwealth
under the Commonwealth's direction and edicts.
While the defendants were not able to exercise independent thought upon the general
decision of whether or not to administer health care, they were able to use quite a bit of
discretion on what specific health care steps should be implemented. More clearly put, the
doctors and nurses had no authority to deny the examination of an inmate, but they had clear
authority to decide what health care steps should be implemented as a result of that examination.
In detennining what health care should be administered, Dr. !berra and his nurses used their
discretion. Medical judgments and implementation of health care are discretionary acts, and not
ministerial acts. Accordingly, they are matters for which the defense of sovereign immunity may
be employed.
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The nature of the functions perfonned by the defendants were ones in which the
Commonwealth had great interest. Further, the Commonwealth exercised control and authority
over the defendants. With the fact that the defendants, the Medical Staff of St. Brides, used their
judgment and discretion in perfonning these tasks, a conclusion supporting sovereign immunity
prevails. Accordingly, this Court holds that defendants have the benefit of the sovereign
immunity defense.
The plaintiffs may litigate their claim of ordinary negligence before this Court, that issue
not barred by collateral estoppel. The issue of gross negligence and/or deliberate indifference
cannot be proffered in litigation before this Court.
However, this Court finds that the defendants have the benefit of the defense of sovereign
immunity, based upon the function and nature of their position~ as Commonwealth employees.
In order to overcome a defense of sovereign immunity, gross negligence or higher .must be
shown. Given that such standards cannot be established to this Court, because collateral estoppel
bars such from being litigated, the defendants' motion must be granted.
This case is hereby dismissed.

V. Thomas Forehand, Jr.
VTFJr/mlc
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VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF CHESAPEAKE

MARY L. WHITLEY, AD:MINISTRATRIX OF THE
ESTATE OF JOSEPH H. JENKINS, DECEASED,

v.

Plaintiff,
LAW NO. 30432-M

CO:MM:ONWEALTH OF VIRGINIA, ET AL,
Defendant.
MOTION TO RECONSIDER
Comes now the Plaintiff by Counsel and moves the Court to reconsider its ruling and
opinion of June 2, 1999 for the reasons set forth in the attached brief.
Respectfully moved,
MARY L. WHITLEY, AD:MINISTRATRIX OF THE
ESTATE OF JOSEPH H. JENKINS, DECEASED

Oldric J. LaBell, Jr., Attorney at Law
Route Tower, Suite 6015
6060 Jefferson Avenue
Newport News, Virginia 23605
(757) 247-9008
Va. Bar #6840
CERTIFICATE OF SERVICE
I hereby certify that I mailed a true copy of the foregoing Motion to Reconsider to
Michael E. Omoff, counsel for the Defendants, at 192 Ballard Court, Greenwich Center, Suite
310, Virginia Beach, Virginia 23462 on this ~/Y"-""'l day of July, 1999.

d~

Oldric J. LaBell, Jr.
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MARY L. WHITLEY, ADMINISTRATRIX OF THE
ESTATE OF JOSEPH H. JENKINS, DECEASED,
'

v.

Plaintiff,

COMM:ONWEALTH OF VIRGINIA, ET AL,
Defendant.
BRIEF OF THE PLAINTIFF
The Plaintiff has moved the Court to reconsider its June 2, 1999 decision holding
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th<it \he case should

be dismissed.
I - Sovereign Immunity

The application of the doctrine of sovereign immunity does not require that the case be dismissed;
(1)

First because the Commonwealth is a party to the case and the defense of sovereign immunity

has been waived by Statute (Sec. 8.01-195 et. seq.) while the statute places a limit on the amount of recovery
which can be had against the Commonwealth it allows a recovery based on ordinary negligence.
(2)

The principal act of negligence relied upon by the Plaintiff is an error of transcription in

transposing the doctor's instructions written onto the chart to the medication administration cards. The task
of transposing the doctor's instructions onto the cards did not involve discretion, consequently the nurse or
nurses who made this error would not be entitled to. the defense of sovereign immunity. Leathers v. Serrell
376 F.supp. 983, a case cited by the Plaintiff held that nurses were not entitled to the sovereign immunity
defense because they were involved in a ministerial function. See also Heider v. Clemons 241 Va. 143, 400
S.E. 2d 190.
(3)

While ordinarily all actions of a doctor would be discretionary under the particular facts of this

case a regulation of the Department of Corrections required the doctor to conduct a medication review before
renewing a prescription. It is the violation of this regulation which is the major act of negligence relied on by
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1

the Plaintiff in his case.

Consequently the Plaintiff believes he would not be entitled to the defense of

sovereign immunity. ·
If the above. contentions of the Plaintiff are correct, she should be allowed to proceed against the
Commonwealth, the doctor and the nurses under the particular facts and allegations of this case because she
would be entitled to recover on a showing of ordinary negligence against them.
II- COLLATERAL ESTOPPEL
The Plaintiff asks the Court to reconsider its ruling on the collateral estoppel effect of the prior federal
case.
The United States District Court in its opinion did not discuss the issue of gross negligence and it made
no ruling as to whether or not gross negligence was shown or alleged. In the federal case both parties agreed
that a showing of gross negligence would not sustain a Section 1983 cause of action. Consequently, the United
States District Court's ruling was only that there was no showing of deliberate indifference to medical needs
which was necessary to sustain the Sec. 1983 action of the Plaintiff. It made no ruling about gross negligence
because such a ruling was not essential to the decision it had to make. As the cases previously cited by the
Plaintiff demonstrated, deliberate indifference differs from gross negligence and is a higher standard of
misconduct. While the United States District Court made no finding about gross negligence, even if it had,
such a finding being unessential to its ruling would not have been entitled to have a collateral estoppel effect
in the present case. Under Glasco v. Ballard, 249 Va. 61, 452 S.E.2d 854 a finding to effect a collateral
estoppel has to be essential to the decision of the Court. See also Petrus v. Robbins, 198 Va. 861 at 866 &
867. Consequently, while the Plaintiff agrees that collateral estoppel is not a bar to the present case, her
reasons are slightly different from those stated by the Court.
For the reasons set out in Argument I above, the Plaintiff believes she is entitled to recover on a
showing of ordinary negligence, in the interest of clarity the Plaintiff also maintained and continues to maintain
that the present action did set out a claim of gross negligence and ordinary negligence.
If the Plaintiff is correct in her application of the collateral estoppel principle to the present action as
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a fmding on gross negligence was 110t essential to the United States Distn\,;t Court's decision and that Court
made no ruling on that issue, the Plaintiff would not be precluded from asserting such a claim in the present
action.
Conclusion
There is no theory which supports dismissing the case against the Commonwealth of Virginia. The
actions of negligence relied upon against the nurses and the doctor did not involve discretion and therefore the
defense of sovereign immunity is not applicable to them. As any discussion of gross negligence in the federal
proceedings was at most dicta and not essential to the decision in the case, its ruling is not entitled to collateral
estoppel affect in the instant case.
Respectfully moved,
MARY L. WHITLEY, ADMINISTRATRIX OF THE
ESTATE OF JOSEPH H. JENKINS, DECEASED

Oldric J. LaBell, Jr., Attorney at Law
Route Tower, Suite 6015
6060 Jefferson Avenue
Newport News, Virginia 23605
(757) 247-9008
Va. Bar #6840
CERTIFICATE OF SERVICE

I hereby certify that I mailed a true copy of the foregoing Brief to Michael E. Omoff, counsel for the
Defend¥tts, at 192 Ballard Court, Greenwich Center, Suite 310, Virginia Beach, Virginia 23462 on this
~ fr'L.e{ day of July, 1999.

Clk~~\
~

Oldric J. LaBell, Jr.
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VIRGIN I A:
IN THE CIRCUIT COURT OF THE CITY OF CHESAPEAKE
MARY L. WHITLEY, Individually and in
her official capacity as the Administratix
of the Estate of JOSEPH H. JENKINS, deceased,
Plaintiffs,

v.

LAW NO. 30432

COMMONWEALTH OF VIRGINIA, et al.,
Defendants.
DEFENDANTS' BRIEF IN OPPOSITION TO
PLAINTIFF'S MOTION TO RECONSIDER
Defendants, by counsel, submit this brief in opposition to the plaintiff's motion to
reconsider.
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Plaintiff is correct that the Commonwealth itself has waived its sover gt(lnu1iiinicy';
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However, its waiver of immunity has been a limited one. Commonwealth v. Co idie,
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621 (1989). Exceptions to immunity under the Virginia Tort Claims Act, Va. C~ ~-0~95d,
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are strictly construed. Halberstam v. Commonwealth, 251 Va. 248 (1996). Ana"1>n1y acti=i>f
f'11
simple negligence fall within the purview of the Act. Moreover, the amount of recovery is
capped. 1
However, this entire suit is premised upon a claim of more than simple negligence.
Plaintiff claims that for tlrree years "defendants grossly neglected and ignored" the decedent.

1

In the instant case, the cap is $75,000 since the act complained of occurred prior to
July 1, 1993.
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Motion for Judgment 119. Further, plaintiff claims:
· As a result of the said acts and omissions of defendants said
Joseph H. Jenkins suffered a seizure on April 1, 1991, resulting
in his death. The plaintiffs believe and therefore allege that the
death of the said Joseph H. Jenkins was the proximate result of
the actions and omissions of the said defendants described above

which actions constituted gross negligence under the circumstances and a deliberate indifference to the serious medical needs
of the said Joseph H. Jenkins.
Motion for Judgment ,20 (emphasis added). See also, id., ,16 (decedent "entitled to proper
medical care free from deliberate indifference"). Further, plaintiff demanded judgment in an
amount which included $250,000 in punitive damages. /d. ,21.
On its face, the Motion for Judgment never sought to assert a claim for ordinary
negligence.

However, even if the Motion for Judgment did assert such a claim, as to the

Commonwealth, it suffers a fatal defect under the provisions of Va. Code § 8.01-195.3 (7),
which excludes from the Act:
Any claim by an inmate of a state correctional facility, as defmed
in § 53.1-1, unless the claimant verifies under oath, by affidavit,
that he has exhausted his remedies under the adult institutional
inmate grievance procedures promulgated by the Department of
Corrections.
Plaintiff has not, to the knowledge of defense counsel, ever submitted an affdavit indicating
that her decedent "exhausted his remedies under the adult institutional grievance procedures
promulgated by the Department of Corrections." Nor is counsel aware that plaintiff's decedent
ever filed a grievance relating to the matters complained of which allegedly caused his death. 2

2

During the time the court held the matters of collateral estoppel under advisement, the
issue of the Commonwealth's immunity was deferred. See Order entered August 12, 1996.
However, plaintiff's noncompliance with this requirement was reserved in the initial Demurrer
and Motion to Dismiss or in the Alternative for Sununary Judgment filed on behalf of the
Commonwealth, dated April 20, 1994.
2
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Thus, there are two bases which entitle the Commonwealth to dismissal of the suit.
First, the claim asserted has never been one for ordinary negligence. Second, even if such a
claim was included, it is excluded from the Tort Claims Act because of the failure of the
decedent to assert a grievance in the three year period during which he was allegedly neglected
and denied proper medical care.
As to the individual defendants, again assuming that the Motion for Judgment has asserted
a claim for ordinary negligence, the Court was correct in its assessment that such individuals
were entitled to sovereign immunity. The claim in this case is that defendants failed to maintain
the decedent on the proper and therapeutic levels of anti-seizure medications.

Accepting for

argument that the decedent died as a result of the claimed sub-therapeutic drug levels, it is clear
that this was the result not of an error in transferring data to cards, but the failure to act upon the
known sub-therapeutic drug levels.

Assessment of the adequacy of drug levels requires the

exercise of discretion and judgment. Thus, plaintiffs effort to avoid the impact of sovereign
immunity must fail.
The claim against the doctor is likewise defeated. The existence of internal regulations
would not even be admissible as evidence of negligence. See Pullen & McCoy v. Nickens, 226
Va. 342, 350 (1983) ("private rules are inadmissible in evidence either for or against a litigant
who is not a party to such rules"). Dr. Ibarra did not promulgate the regulation to which plaintiff
refers, but rather the Department of Corrections. Thus, plaintiff may not even introduce such
rule as a basis for negligence. Dr. Ibarra's condition is precisely that existent in Lohr v. Larsen,
246 Va. 81 (1993).

3
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Thus, even if this suit asserts a claim for ordinary negligence, traditional principles of
sovereign immunity bar suit against the individual defendants and the express tenns of the
Virginia Tort Claims Act bars the claim as to the Commonwealth.
Collateral Estoppel
As noted above, the Motion for Judgment in this action asserts only a claim of gross
negligence and deliberated indifference. The federal complaint likewise claimed that the actions
of the defendants "constituted gross negligence under the circumstances and a deliberate
indifference to the serious medical needs" of the decedent. Federal Complaint , 30. Without
raising all of the arguments previously asserted, it is clear that, because the federal action
proceeded to a determination on the merits, collateral estoppel precludes the relitigation of
facts litigated in the federal action. Because the same evidence would support both actions,
there is the necessary identity of facts. Graham v. VEPCO, 230 Va. 273 (1985); Pickeral v.

Federal Land Bank, 177 Va. 743 (1941).
For the reasons stated herein and in the prior written and oral arguments, the claim is
barred by collateral estoppel.
Conclusion
Based on the applicable principles of law relating to sovereign immunity and collateral
estoppel, it is clear that the previous result reached by the Court was correct. Accordingly, the
Court should enter an order dismissing this action as to all defendants.

4
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COMMONWEALTH OF VIRGINIA,
DR. JORGE mARRA,
KATHERINE McWATERS,
ESTHER COCHRAN,
CATHERINE COUTHER,
FRANCES CLARK

and
MONICA CASSIDY

COUN~4
Michael E. Ornoff
ORNOFF & ARNOLD, P.C.
Greenwich Centre, Suite 310
192 Ballard Court
Virginia Beach, VA 23462
(757) 518-9400

CERTIFICATE OF SERVICE
THIS IS TO CERTIFY that a true and accurate copy of the foregoing was telefaxed and
mailed by United States Mail, postage prepaid, on July 12, 1999 to the following:
Oldric J. LaBell, Jr., Esq.
6060 Jefferson Avenue, Ste. 6013
Newport News, VA 23605
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VIRGINIA:
IN THE CIRCUIT COURT OF THE CITY OF CHESAPEAKE
MARY L. WHITLEY, Individually and in her
official capacity as the Administratix of the
Estate of JOSEPH H. JENKINS, deceased,

Plaintiff,

v.

LAW NO. 30432

CO:MN.IONWEALTH OF VIRGINIA,
DR. JORGE IBARRA,
K.ATHERINE MeWATERS,
ESTHER COCHRAN,
CATHERINE COUTHER,
FRANCES CLARK
and
MONICA CASSIDY

Defendants.

ORDER
Having heard and considered the oral arguments and written submissions of the parties

in support of and in opposition to the defendants' pleas of collateral estoppel, pleas of sovereign
immunity and motions for summary judgment, and in consideration of the pleadings filed in
this action, the Court is of the opinion, for the reasons set forth in the Court's letter opinion
dated June 2, 1999, that any claim asserted by plaintiff for gross negligence and deliberate
indifference is barred under the doctrine of collateral estoppel and that any claim by plaintiff for
ordinary negligence i~ barred under the doctrine of sovereign immunity. Accordingly, deeming
it proper to do so, it is ORDERED that this action be, and the same hereby is, DISMISSED

331

WITH PREJUDICE, all to which rulings Plaintiff, by counsel, noted her objection and
exception.
Nothing further appearing to be done herein, the Clerk is ORDERED to STRIKE this
action from the docket of active cases of this Court.
ENTERED this 14th day of July, 1999.

V. Thomas Forehand, Jr., Judge

~4Ifz;d~J
Michael E. Ornoff

,

ORNOFF & ARNOLD, P.C.
Greenwich Centre, Suite 310
192 Ballard Court
Virginia Beach, VA 23462
(757) 518-9400
COUNSEL FOR DEFENDANTS

SEEN AND OBJECTED TO:

&~~;--;'f!-t¥
.
Oldri~Jr.
6060 Jefferson Avenue, Ste. 6015
Newport News, VA 23605
COUNSEL FOR PLAINTIFF
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ASSIGNMENTS OF ERROR
I.

THE COURT ERRED IN SUSTAINING THE PLEA OF COLLATERAL ESTOPPEL
WITH REGARD TO THE COMMONWEALTH OF VIRGINIA.

II.

THE COURT ERRED
COMMONWEALTH.

III.

THE COURT ERRED IN GRANTING SUMMARY JUDGMENT IN FAVOR OF THE
COMMONWEALTH.

IV.

THE COURT ERRED IN HOLDING THE PLAINTIFF'S CLAIM AGAINST THE
COMMONWEALTH BARRED BY PARAGRAPH 7 OF SEC. 8.01-195.3 FOR FAILING
TO AFFIRM THAT A GRIEVANCE HAD BEEN FILED BY THE DECEDENT.

V.

THE COURT ERRED IN HOLDING SEC. 8.01-195.3 DOES NOT AUTHORIZE CLAIMS
BASED ON GROSS NEGLIGENCE OF AN EMPLOYER AGAINST THE
COMMONWEALTH.

VI.

THE COURT ERRED IN SUSTAINING THE PLEA OF COLLATERAL ESTOPPEL
WITH REGARD TO DR. JORGE IBARRA AND OTHER INDIVIDUAL MEDICAL
DEFENDANTS.

VII.

THE COURT ERRED IN DISMISSING THE CLAIM AGAINST THE INDIVIDUAL
MEDICAL DEFENDANTS.

VIII.

THE COURT ERRED IN GRANTING SUMMARY JUDGMENT IF FAVOR OF THE
INDIVIDUAL MEDICAL DEFENDANTS.

IX.

THE COURT ERRED IN SUSTAINING THE PLEA OF SOVEREIGN IMMUNITY WITH
REGARD TO THE INDIVIDUAL MEDICAL DEFENDANTS.

X.

THE COURT ERRED IN CONCLUDING WITHOUT EVIDENCE OR TRIAL THAT THE
ACTIONS OF THE DEFENDANT IBARRA AND OTHER INDIVIDUAL MEDICAL
DEFENDANTS WERE NOT MINISTERIAL IN NATURE.

IN

DISMISSING

THE

CLAIM

AGAINST

THE
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THE COURT:

1

All right.

2

parties are and the lawyers.

3

matter to me, I would appreciate it.

Let me find out who the

If you-all will introduce this

'

4

MR. ORNOFF:

I'm Mike Ornoff.

I am counsel for

0

c.c

en

c;,

p
E
N
G

•
0

5

what's loosely called the medical defendants, which is Dr.

6

Iberra, Mrs. McWaters, Ms. Cochran, Ms. Couther, Ms. Clark

7

and Ms. Simmons.

c
0

B

•0

8

It's been a long time.

You probably don't

y

N

N

E

9

remember our days with Mary Sue Terry's insurance bill up in

N

J
0

10

Richmond.

7
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THE COURT:

I

do now that you recalled that for

0

R

...
F

12

me.

E
0

13

MR. ORNOFF:

14

THE COURT:

15

MR. TAYLOR:

Motion denied.
All right.

Mr. Taylor.

I'm Alex Taylor and I'm

16

representing the Commonwealth of Virginia as well as certain

17

administrative defendants.

18

drafted and signed by all parties dismissing those other

19

administrative defendants such as the warden.

An

order has been previously

That order

20

THE COURT:

21

MR. ORNOFF:

Only the Commonwealth.

22

MR. LABELL:

The medical defendants and the

23

Commonwealth, Your Honor.

24

THE COURT:

25

MR. LABELL:

Who is left?

All right.
Your Honor, I'm Joe LaBell and I

McCraw & Associates
Teleph~~3804) 486-2778
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1

represent the plaintiffs in this matter.

2

wrongful death action.

3

THE COURT:

This is basically a

I saw the bill of complaint.

4

didn't get a chance to read the briefs that have been

5

submitted prior to today's hearing but -- you are "Joe"

6

LaBell?
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MR. LABELL:

Well, Oldric is my first name,

c
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Your Honor, but Joe is what I go by.
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THE COURT:
individuals are here.

All right.

Tell me who these other

I would appreciate that. ·

7
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MR. LABELL:

Your Honor, this is Mrs. Whitley.

0
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12

She's the administrator of the estate and is actually the

13

only party plaintiff in this case, properly, and this is Mrs.

14

Phillips.

15

death by wrongful act aspects of the case.

e

D

16

17

She would be a statutory beneficiary under the

MR. ORNOFF:

Dr. !berra and Katherine McWaters.

18

THE COURT:

19

all of you here today.

20

today?

21
22

And these are two of my clients,

All right.
All right.

Thank you.

Nice to see

Who is the moving party

First of all, this order has been endorsed by
everyone?

Everyone agrees that all endorsements are --

23

MR. ORNOFF:

Yes.

24

MR. LABELL:

Yes.

25

MR. TAYLOR:

(Nodding head affirmatively.)

McCraw & Associates
Telepnone (804) 486-2778
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THE COURT:

2

MR. LABELL:

3

All right.
Your Honor, I sought the hearing

initially because I wanted to get some of the legal issues
'

4

out of the way.

There was a demurrer filed and also a plea

5

of collateral estoppel and my feeling is that the plea of

6

collateral estoppel would basically involve the question of

7

law, at least the part of it that is relevant, Your Honor.

8

It really involves two issues initially, Your Honor.
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Here this plea is based on the fact that
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10

earlier the plaintiff had filed a 1983 action for denial of

11

civil rights and the causing of the death of Mr. Jenkins.

12

Also, in that federal action there was a pending state claim

13

which was dismissed without prejudice but subsequent to that,

14

the federal court went ahead and entered summary judgment

15

against the plaintiffs under the 1983 action.

16

contention of the defendant that the issue here is the same

17

that was in that case and, therefore, there is a collateral

18

estoppel.
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19

It's the

I clearly argue that we oppose that and it gets

20

down to really -- I think one part of it that is relevant is

21

whether the defendant would be entitled to the defense of

22

sovereign immunity and, of course, that's a matter which the

23

parties differ to agree on.

24
25

THE COURT:

Are these matters argued in the

brief under your cover letter of July 1, all these matters

McCraw & Associates
486-2778
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1

that you're referring to now, the issues of the 1983 action

2

and collateral estoppel?

3

MR. LABELL:

4

THE COURT:

5

MR. LABELL:

Yes, to varying degrees.
All right.
And then there are some simpler

6

matters so basically I just brought the matter on for

7

hearing.

8

the demurrer arguments, which we concede to most of the

9

points in the demurrer but --
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It might be best to let them proceed to bring up
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THE COURT:

Have there been orders entered in

this matter with reference to the demurrer?
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MR. LABELL:

No, Your Honor, there have not.

13

MR. ORNOFF:

If I may, I think that maybe a

e
0

14

good point to start with is where we agree and then we'll

15

submit an order to this effect.

16

proper plaintiff is Mary Whitley as the administrator to the

17

estate of Joseph Jenkins.

18

MR. LABELL:

Correct.

19

MR. ORNOFF:

We agree to, and before you is an

We now agree that the only

20

order to this effect, dismissing with prejudice the so-called

21

administrative defendants as well as one medical defendant,

22

Mary Simmons.

23

THE COURT:

24

MR. ORNOFF:

25

Leaving these two individuals here?
These two as well as two other,

one, two, three other medical defendants plus the
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Commonwealth.
MR. LABELL:

2

3

Actually, Your Honor, I don't know

if you're aware of this but we did serve one of the nurses.
r

p

4

There are some new answers filed.

Her name is Mrs. Cassidy

5

and that's something we can take up later, but I would be

6

anticipating they would be defending her in the same matters

7

as they are these people, Your Honor, but in fact she was

8

served.

9

named but there has not been any response.
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I don't think there's been any response.

She's been
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MR. ORNOFF:

10

I'll check on that.

·And then the

11

other area we agree on is that the addendum is limited to one

12

million dollars under the Virginia Medical Malpractice Act.

F

0
R

"'

F

E
D

13

MR. LABELL:

Correct.

14

MR. ORNOFF:

So I'll prepare an order defining

15

that.

16

clarify this because it may or may not take Mr. Taylor out of

17

the case, am I correct that your only claim against the

18

Commonwealth is by reason of the wrongful acts of the medical

19

defendants and nobody else?

20

21
22

One other area I think we agree on, but I just want to

MR. LABELL:

Correct.

That's right.

It's

respondeat superior.
MR. ORNOFF:

I will recite that as a

23

stipulation in the order, that that's the limit of your claim

24

against the Commonwealth and then they may just turn that

25

defendant over to me.

That would simplify scheduling in the
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future.
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Having said all that, Your Honor, we get to the

3

issue of collateral estoppel, and I notice that you have

4

noted the plaintiff's response.

5

we filed in the case and most of the arguments are laid out

6

in there.

7

start with the basic requirements of the collateral estoppel,

8

that the parties to the two proceedings be the same, that the

9

issue of facts sought to be litigated in the present case was

r

There is also a brief that

I think, Your Honor, as you review that if -- I'll
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litigated in a prior proceeding, the issue of fact must be

11

essential to the prior judgment and the prior proceeding

12

resulted in a valid final judgment.

13

that the Supreme Court have enunciated.

14

agreement on one and four.
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Those are the criteria
I think we're in

15

Where our disagreement lies is whether or not

16

the fact issue was in fact litigated previously and whether

17

it was essential.

18

covering that.

19

And I believe the briefs do a fair job of

It's our position that in the prior

in a

20

nutshell.

I'm not going to go over all this again, but in a

21

nutshell our position is that they raised in the 1983 action

22

in federal court that the defendants acted with deliberate

23

indifference and gross negligence.

24

it on that basis.

25

of deliberate indifference.

The federal court decided

It defined what it was deciding in terms
It rendered its opinion adverse
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(804) 486-2778

Teleph~"~

340

8

1

to the plaintiffs.
We now come over into this action.

2

We see

3

virtually the same allegations, gross negligence and

4

deliberate indifference.

5

federal court having rendered a valid final judgment on those

p
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issues, the plaintiffs are collaterally estopped from raising
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it here.
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Again, it's our position that the
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negligence and deliberate indifference.

There is creeping in
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here, if I understand the plaintiff's position

little bit,

11

a suggestion that the motion for judgment encompasses a claim

12

of simple negligence and I don't see it.
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13

Throughout the motion for judgment all I see is

14

the actions were grossly negligent, and we don't need to

15

reach the sovereign immunity issue until the Court clarifies

16

whether this motion for judgment includes simple negligence.
THE COURT:

17

18

That's the essence of your

demurrer?
MR. ORNOFF:

19

That would trigger the issue of

20

sovereign immunity because if the defendants were grossly

21

negligent, sovereign immunity is not a defense.

22

that.

23

We concede

But if it was a matter of simple negligence,
th~

24

then the Court has to consider the facts giving rise to

25

claim and whether or not in the performance of their jobs,
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1

they were performing an administerial verses discretionary

2

function as well as the other four factors which come into

3

play under the James verses Jane test.
'

4

It seems to me that with this suggestion now
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that the motion for judgment includes simple negligence, that

6

the sovereign immunity issue might be premature.
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Suggestion as contained in his
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brief?
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MR. ORNOFF:

Yes, sir.

It has been suggested.
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My first understanding of the possibility of simple

11

negligence was when I sat down looking at this case for the

12

first time and I said I can't tell whether he's raising

13

simple negligence or not.

14

contending this is simple negligence or not, and he said,

15

yes, basically in a nutshell.

16

nurses were administerial functions and simple negligence and

17

sovereign immunity don't detach.

7

0
0

2
F
0
R

M

F

E

0

18

So I called him and said, are you

That the acts of some of the

On this record, I don't think that that aspect

19

is right for decision at this time.

20

clarify first whether simple negligence is part of this suit

21

or not.

22

been pled and as to that separate count, the statute of

23

limitations has run.

24

25

I think we need to·

I would take the position that it is not.

MR. LABELL:

It's not

Your Honor, I think we intended to

plead gross negligence and simple negligence and I think
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Telephon ~~~., An~-2778

342

10
1

gross negligence would include an allegation of simple

2

negligence.

3

motion for judgment -- we did use the term gross negligence,

4

Your Honor.

5

negligence.

Negligence is negligence.

We used terms in the

r

We also used terms that are equivalent to simple

0

~

~

p

I think that the word gross, as it came to us,

6

E

H
G
A
D

7

would be treated legally as surplusage.

The allegation would

8

be considered one of simple negligence.

We pled the gross

9

negligence in anticipation to meet the defense of sovereign

c
0

B

A
y

0
N
N

E

N
J

0
7
0
0
2

F
0
R

M

F
E

10

immunity.

But, Your Honor, our intent was to plead both

11

matters.

12

immunity is applicable, well, then the plaintiff has to prove

13

sovereign immunity or gross negligence.

14

plaintiff only has to prove simple negligence.

15

way we see it, Your Honor.

16

Your Honor, does set forth the claim of negligence.

I think the question, you know, if sovereign

D

17

THE COURT:

But if not, then the
That's the

I think this motion for judgment,

So does your demurrer go to this

18

particular issue and excuse me for not being familiar with

19

all the pleading that you have filed, but I just got the file

20

this morning.

21
22
23

MR. LABELL:

Well, frankly, I think it did.

haven't look at it in a long time.
MR. ORNOFF:

The demurrer does not go to the

24

issue of whether there is a simple negligence claim.

25

terms of a demurrer, I think I would be out the door in
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1

saying that it does not state a claim of simple negligence.

2

I concede that it states a claim of gross negligence.

3

p

Broadly without specifics, it states gross

4

negligence but the issue is whether it states simple

5

negligence.

6

and I hope it has reached the court's file by now, I filed a

7

motion for a bill of particulars so that we can get it very

8

clear as to what we're proceeding on.

9

gross versus simple negligence?

I think that's one reason that the other day,

e

H

G
A
D

c

0
B
A

Are we proceeding on

y

0
N
N

e

What are the particular acts

N

J

F

0
A

M

F

10

which the plaintiff is asking for judgment on? ·And that way

11

we'll be in a position to know what defenses are applicable

12

rather than coming in here and saying, well, if it's gross,

13

it's this and if it's simple, it's that.

E
D

14

15

THE COURT:

And you have filed a motion for a

bill of particulars on that issue?

16

MR. ORNOFF:

Yes, sir.

17

MR. TAYLOR:

Your Honor, if I may speak, I have

18

a problem with up to this point alleging gross negligence or

19

deliberate indifference.

20

you're focusing on gross negligence and deliberate

21

indifference and then very late in the case we change to

22

simple negligence.

23

It's hard to prepare for a case if

I have a problem with that.

If simple negligence was a part of this claim

24

in the beginning, then it should have been raised.

25

raised.

It wasn't

We haven't prepared for that particular argument.
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1

None of the pleadings have addressed that particular issue as

2

indicated here.

3

I}egligence.
They had an opportunity to pursue this matter

4
aco
~

p

This thing was clearly a matter of gross

5

earlier in state court.

They chose that opportunity

6

initially and then they nonsuited.

7

court with deliberate indifference, which is very close to

8

gross negligence, not simple negligence.

9

federal court and went back in state court alleging gross

They went to federal

E

N
G
A

D

c

0

8

They lost in

A

v

0

N
N

E
N

J
0

10

negligence again and today there is an attempt to be made to

11

go now to simple negligence.

7

0
0

2 .

F

0
R

,.

THE COURT:

12

Is it your position that you

F

E
D

13

delivered a pickup load of mulch to their door and within

14

that pickup truck load is a bushel?

15

saying?

16

you have

Is that what you're

Simple negligence within the gross negligence, that

17

MR. LABELL:

I think we have alleged specific

18

facts, Your Honor, which I think could be consistent with

19

simple negligence and gross negligence, Your Honor.

20

Honor, I think we have alleged simple negligence and gross

21

negligence.

22

THE COURT:

Your

Well, the first point that you want

23

me to decide this morning is as to whether you're entitled to

24

a bill of particulars with reference to the issue of simple

25

negligence as distinct from the gross negligence that you
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1

p
E

concede has been plead in this case, sir?

2

MR. ORNOFF:

3

THE COURT:

4

MR. ORNOFF:

In part.
All right.
But in addition, particularizing

5

the acts or omissions which they claim are simple negligence

6

versus gross negligence.

7

parties are just starting off in litigation.

8

through extensive discovery.

This is not a case where the

N

G
A

0

We've gone

c

0

B
A

v

0
N
N

E
N
J

9

In federal court, we've had the matter decided

10

by the federal court once.

11

circuit.

12

able to particularize.

It's gone up to the.fourth

They know what the case is about.

They should be

F

0

A

"'

F

E
0

13
14
15

16

MR. LABELL:

Judge, we don't have any objection

to doing that, Your Honor.
THE COURT:

All right.

I'll so order that.

You provide that to the defendants.

17

MR. LABELL:

All right.

18

MR. ORNOFF:

And I think with that, the best

19

thing to do is simply to defer sovereign immunity until we

20

know what we are dealing with.

21

22
23

THE COURT:

Who has brought on the issue of

sovereign immunity this morning?
MR. LABELL:

We're kind of similiar, Your

24

Honor, on the argument of collateral estoppel.

25

defendant's argument initially was that gross negligence
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1

14
equates to what is known as deliberate indifference under the

2

1983 action.

3

~onor,

4

collateral estoppel comes in.

Of course we take a different position, Your

but that's the argument of, that that's where the

The plaintiff only has to prove simple

5
6

negligence and of course I think the defendants concede that

7

there would be no collateral estoppel.

8

basically, simplifying it to a degree, Your Honor, is that

9

gross negligence is equivalent to deliberate indifference.

10

Their argument is

We take a different view on that, Your Honor.
MR. ORNOFF:

11

Your Honor, the issue of sovereign

12

immunity is completely separate and apart from collateral

13

estoppel.

14

estoppel applies, this whole case, at least on the face of

15

the motion for judgment, is gone.

16

We start with the proposition that if collateral

On the other hand, if the Court construes the

17

motion for judgment as encompassing simple negligence and

18

then it also concludes collateral estoppel applies with

19

respect to the deliberate indifference, gross negligence

20

issue, that part is gone but simple negligence is still

21

And thus defined within those perimeters, then we have to

22

determine whether or not sovereign immunity

23

an evidentionary issue that the court will have to take up at

24

a different time.

25

tip of my tongue.

appli~s.

That 1 s

I apologize for not having the case

McCraw & Associates
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1

THE COURT:

I agree with that analysis, that

2

that's the correct way of proceeding to sort out the issues,

3

the difference between collateral estoppel and sovereign

4

immunity.

Now, how do you differentiate that?

5

MR. LABELL:

Beg your pardon, Your Honor?

6

THE COURT:

How do you differentiate that?

7

MR. LABELL:

From collateral estoppel and

8

what's sovereign immunity, Your Honor?

9

THE COURT:

10
11

Yes, in terms of the process that

Mr. Ornoff just described of analyzing those issues?
MR. LABELL:

I don't have any important

12

distinction, Your Honor, except that, your know, I think we

13

differ with regard to -- a determination has to be made as to

14

whether or not sovereign immunity is applicable no matter

15

what the plaintiff pled, Your Honor.

16

If the plaintiff pled simple negligence or

17

gross negligence, the defendants can always come in and say

18

sovereign immunity, which if they're correct on it, it raises

19

the level of proof no matter what the plaintiff has pled to

20

gross negligence.

21

THE COURT:

Well, all right.

We'll wait until

22

after you receive your response to the bill of particulars

23

and then sort that out then.

24

need to hear, to take up this morning?

25

have been filed?

All right.

What else do we
What other motions
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1

:J

2

MR. LABELL:
Your Honor, at this point.

3
4

7
8

9

MR. ORNOFF:

As to my position, I think that

THE COURT:

How much time do you need, sir, to

covers it.

5
6

I think that's really everything,

provide the
MR.

LABELL:

Twenty-one days would be more than

sufficient, sir.
THE COURT:

All right, sir.

Thank you.

10
11

(Thereupon, the hearing was concluded.)

12
13
14
15
16
17
18
19
20
21
22
23
24
25

McCraw & Associates
Teleph
34~1 · · ... 6-2778

1
,...

.....

1

·VIRGINIA:

CIRCUIT COURT OF THE CITY OF CHESAPEAKE

2
3
4
5

MARY L. WHITLEY, as the
Administratrix of JOSEPH
H. JENKINS, deceased,
Plaintiff,
v

)
)
)
)
)

6

7

RECORD

)

COMMONWEALTH OF VIRGINIA
et al.,
Defendants.

LAW NO. 30432

)
)
)

r,,.. _,

8

SUPREME COURT OF VtRG•r-n

9
10
11

Before Hon.

v.

Thomas Forehand, Jr.

Chesapeake, Virginia

RICHMOND, VIRGINIA

April 16, 1997

12

' ..

13
14

-----ooo-----

15

, ..

16
17
18

(_

APPEARANCES:

+

-

..

Mr. Oldric J. LaBell, Jr.,
attorney for the plaintiff.

19
20

Mr. Michael E. Ornoff, attorney
for the defendants.

21
22
23
··.....

tr

-'.1 ~ ~ ~-.:

,.........-..-.-j._.........
'

24
25

RONALD GRAHAM AND ASSOCIATES, INC.
Virginia Beach, Virginia
Phone (757) 490-1100

350

....

2

THE COURT:

1

2

Who is the moving party

today?

3

MR. ORNOFF:

4

THE COURT:

5

MR. ORNOFF:

6

THE COURT:

7

MR. LaBELL:

I suppose I am, Your Honor.
Your name?
Mike Ornoff.
All right.
I'm Joe LaBell, Your Honor.

8

have with me the plaintiff.

9

wrongful act case.

This is a death by

Ms. Whitley is the plaintiff in

10

the case; and a relative, Your Honor, one of his

11

heirs.

12

THE COURT:

13

MR. ORNOFF:

I

All right.
Your Honor, in reviewing the

14

court file, apparently there is one of several

15

documents that have not found their way there yet.

16

There was a motion for summary judgment and a motion

17

in

18

on the 9th.

19

brief in support of that motion that was filed
Why it is not there yet, I don't know.

THE COURT:

We don't have clerks.

We are

20

the only Circuit judges that don't have clerks, and

21

other judges in other jurisdictions have the benefit

22

of having a clerk prepare these files and be in touch

23

with the lawyers about the motion's deficiencies as

24

far as the matters getting in the file -- not your

25

deficiency.

So I apologize for that.
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1

MR. ORNOFF:

2

THE COURT:

3

I understand.
I have not ever looked at this

file.
MR. ORNOFF:

4

I'm partly to blame for not

5

submitting it until the 9th.

6

THE COURT:

7

MR. ORNOFF:

All right.

Go ahead.

We are here on two matters, one

8

of which was filed and argued before back in June.

9

You took it under advisement at that time, and that

10

is a plea of collateral estoppel filed by the

11

defendant.

12

THE COURT:

13

MR. ORNOFF:

14

THE COURT:

15

MR. ORNOFF:

Did I hear that?
Yes, sir.
Go ahead.
I believe at that time you did

16

have a law clerk.

If I remember correctly, you

17

passed the briefs on to her.

18

heard.

19

THE COURT:

20

MR. ORNOFF:

21

briefed.

22

were filed in that.

23

That was the last we

All right.
That matter has been thoroughly

I believe these represent the briefs that

Basically, this case has a long background.

24

It was initially filed in this court as a wrongful

25

death action; and it was also filed in

u.s.
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District
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1

.court as a 1983 action.

The 1983 action proceeded on

2

ultimately resulting in entry of summary judgment in

3

favor of the defendants.

4

Among the exhibits that are attached with

5

that plea of collateral estoppel are the rulings of

6

the

7

favor of the defendants.

8

Circuit in an unpublished ruling affirmed that

9

decision.

u.s. District Court granting summary judgment in
Subsequently, the Fourth

10

The only thing that I would add to what is

11

in the briefs that wasn't there when we argued it a

12

year ago almost is this -- and this kind of goes back

13

to the old saying of not seeing the forest for the

14

trees.

15

finally.

16

17

I think just last night I saw the trees
That is -THE COURT:

Mr. LaBell may say it is still

the forest.

18

MR. ORNOFF:

19

THE COURT:

20

MR. ORNOFF:

Or smoke.

The burning trees.

Burnham wood.
That is this:

The doctrine of

21

collateral estoppel applies as to any fact litigated.

22

We have been looking up until now at the ultimate

23

facts -- that is concepts of gross negligence versus

24

deliberate indifference under the 1983 standard.

25

Those are just that -- ultimate facts.
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1

•There were other facts that were litigated and

2

established by the

3

decisions.

4

u.s.

District Court in its prior

Those are recited -- I'm just going to read

5

it briefly because they are among the exhibits the

6

court has; but the

7

of January 20, 1994, found these facts:

8
9

u.s.

District Court in its order

"That Jenkins also received treatment for a
seizure disorder from Doctor Ibarra, who prescribed

10

Dilantin and Phenobarbital, medications necessary to

11

prevent seizures.

12

the majority of inmates, including Jenkins, were

13

required to ingest their medication at the pill

14

window, which was administered by the defendant

15

nurses located adjacent to the dining room.

16

Pursuant to facility regulations,

"Doctor Ibarra warned Jenkins of the

17

importance of taking his medication on at least four

18

occasions over the years; and, according to

19

affidavits submitted by Doctor Ibarra and the

20

defendant nurses, he appeared to understand the

21

warnings and seemed capable of following the regime.

22

"In 1990, in an effort to make the

23

medication process easier for Jenkins to follow,

24

Doctor Ibarra reduced the frequency of the dosage

25

from twice daily to once daily and allowed Jenkins to
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1

rtake the medication during an expanded daily time

2

frame.

3

"Despite the warnings and accommodations by

4

Doctor Ibarra, Jenkins had intervals where he missed

5

taking his medications.

6

took his medications 311 out of 365 days in 1989;

7

and, in 1990, the record shows he took his medication

8

on 338 days.

9

four days in January, three days in February and

10

A signed log showed that he

In 1991, he missed his medication on ·

approximately ten days in March.

11

"Further, the court observed that

12

Doctor Ibarra took active measures to monitor

13

Jenkins' condition.

14

blood samples taken from Jenkins, counseled him about

15

the importance of taking his medication and altered

16

his regimes so as to make it easier for Jenkins to

17

follow.

18

Doctor Ibarra monitored regular

"While Jenkins suffered several seizures and

19

showed low levels of medication in his blood,

20

Doctor Ibarra considered Jenkins' condition to have

21

been stable."

22

Now, having established those facts, those

23

facts now come as established facts in this

24

proceeding under the doctrine of collateral estoppel.

25

When we plug those facts in this proceeding and pose
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1

rthe question was there gross negligence, I think the

2

case law says there wasn't because there was a

3

decision in the case of Colby versus Boyden, which

4

was cited in our brief in support of our motion for

5

summary judgment, which is our second issue today.

6

These things kind of mesh together here.

7

8
9

10

THE COURT:

That is the brief that didn't

get in the file?
MR. ORNOFF:

Yes, sir.

The Colby case held that if there was some

11

exercise of care, some degree of care, however

12

slight, then there cannot be gross negligence.

13

case involved an intersection accident involving a

14

police car proceeding in an emergency situation which

15

broad-sided a car that had the green light; and the

16

supreme court observed that the officer did exercise

17

some degree of diligence and due care; and,

18

therefore, as a matter of law, his acts could not

19

show utter disregard of prudence amounting to

20

complete neglect of the safety of another.

21

That

Officer Boyden activated his lights; and,

22

for at least part of the time, his siren.

His speed

23

was no more than five miles over the speed limit, and

24

he swerved and braked in an attempt to avoid the

25

collision.
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1

The court said,

11

0n this record, we cannot

2

say that the trial court erred in finding Officer

3

Boyden exercised -- quote -- some degree -- close

4

quotes -- of care for the safety of others.

5

negligence is the -- quote -- absence of slight

6

diligence -- or the want of even scant care, the

7

trial court properly held that Colby failed to

8

establish a prima facie case of gross negligence."

9

As gross

This was submitted on a stipulation of

10

facts.

11

proceedings.

12

of these facts that are previously established, that

13

with the collateral estoppel doctrine, the

14

allegations made in this suit, there cannot be gross

15

negligence as a matter of law.

16

Here we have the facts from the prior
So I submit to the court that given all

That raises now the second component of our

17

motion for summary judgment; and that is, is there an

18

allegation in this suit of simple negligence.

19

Nowhere in the motion for judgment do they allege

20

simple negligence.

21

Even in the bill of particulars, which the court

22

ordered last year, there is no allegation of simple

23

negligence.

24

25

Everything is gross negligence.

The two are distinct.

The Supreme Court has

held that causes of actions are differentiated by the
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1

rinquiry of whether recovery had on the original

2

complaint would be a bar to any recovery under an

3

amended complaint -- of course, they don't have an

4

amended complaint.

5

same -- or if the evidence would support both or if

6

the measure of damages is applicable.

7

I think the test would be the

Here the measure of damages is different

8

because of the issue of punitive damages and gross

9

negligence.

The proof is different.

It must be a

10

much higher standard of negligence in order to show

11

gross negligence.

12

So I think clearly there is no allegation of

13

simple negligence in this case.

14

therefore, dismiss the entire suit.

15

our position, Your Honor.
THE COURT:

16

All right.

The court should,
That would be

Mr. LaBell, you·

17

claim that there is an allegation of simple

18

negligence in your suit?

19

MR. LaBELL:

Your Honor, yes, sir.

I think

20

that we allege gross negligence, but I think that

21

includes simple negligence, Your Honor.

22

looked at, Your Honor, indicate -- I'm thinking

23

primarily of the Boy Scouts case, Your Honor, we

24

cited.

25

between intentional acts and negligent acts.

The cases we

It says -- the law makes a distinction

RONALD GRAHAM AND ASSOCIATES, INC.
Virginia Beach, Virginia
Phone (757) 490-1100

358

10

1

What we have here -- gross negligence and

2

simple negligence are just degrees of the same basic

3

tort.

4

I can quote that, Your Honor.
Basically it says that, "gross negligence

5

and ordinary negligence differ from one another only

6

in degree, but the species of tortious conduct which

7

the authorities have variously labelled willful and

8

wanton conduct," which is what we are talking

9

about -- deliberate indifferences.

10

THE COURT:

So you are saying if you fail to

11

sustain the gross negligence claim that you may --

12

based on the proof or the acts that you have alleged

13

in your suit -- still be able to sustain an action

14

for simple negligence?

15

MR. LaBELL:

That is correct, Your Honor.

16

The reason for that would be two-fold.

17

the Commonwealth, itself, that is a party to this

18

case, the gross negligence standard doesn't apply.

19

You can recover against the Commonwealth through the

20

doctrine of respondeat superior, but your recovery

21

would be a different vacuum.

22

limitation on the amount of recovery, which doesn't

23

apply, which would be different.

24
25

One, against

There would be a

We have a statute which the Commonwealth
waives its sovereign immunity.

As to that claim,
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1

rordinary negligence is all that is required.

2

Also with regard to the doctrine of

3

respondeat superior -- Excuse me, Your Honor

4

sovereign immunity, Your Honor, we have

5

question you get into is whether an act is

6

ministerial or discretionary.

7

the

I think obviously many of the acts of the

8

doctors are going to be discretionary.

The nurses,

9

Your Honor, there is the -- we cited cases in one of

10

our briefs that pointed out the nurses' actions

11

ordinarily do not involve discretion.

12

prescription from one point to another point is not a

13

discretionary act.

14

ministerial act.

15

use due care in doing it.

16

ordinary care is the measure of damages.

17

Transcribing a

You have what is called a
You are just supposed to do it and
If that is the case, then

Also with the doctor, Your Honor, most of

18

the things the doctor does are discretionary.

19

practice of medicine is judgment -- how much medicine

20

is proper under the circumstances, whether it should

21

be increased or shouldn't be increased.

22

The

One of the things we pointed out,

23

Your Honor, in our bill of particulars was that there

24

is a requirement on how long a doctor is required to

25

do what is called a medical evaluation; that is,
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1

,after a prescription goes for a certain period of

2

time, the doctor has to reevaluate that prescription

3

before renewing it.
There are lots of reasons for that.

4

One, it

5

may have an adverse conflict with other medication.

6

It may not be working.

7

much.

8

that you get the patient in, and you talk to him, and

9

review the chart, and re-write the prescription.

10

It may turn out to be too

It may be too little.

The standard thing is

Now one of the things we have here is that

11

didn't happen at all.

Basically what happened is the

12

doctor gave a prescription, which was apparently a

13

satisfactory prescription, on January 26.

14

change at that time about how often it should be

15

given to the man.

16

change.

He made a

The basic daily dosage did not

17

somebody else -- apparently the nurses or

18

office staff -- in reading that misread it and cut

19

the prescription in half.

20

1990, this man until the day he died more than about

21

fourteen months later he was getting half the

22

medication he was supposed to get.

23

So from January 26 of

We take the position, Your Honor, that the

24

doctor signed the prescription.

There are

25

regulations here, which I have a copy with them,
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1

rYour Honor, say that the doctor is supposed to renew,

2

re-evaluate and review medication before renewing it.

3

We had three times that the medication was

4

renewed by the doctor in that fourteen months.

5

was no review whatsoever.

6

There

If it had been reviewed, he would have

7

checked his own chart.

If he checked his own chart,

8

he would have seen in checking the prescription that

9

he signed, he would have seen that he was signing a

10

prescription he was giving the man half the

11

medication that he was supposed to be getting.

12

THE COURT:

13

MR. ORNOFF:

What about that?
That, Your Honor, goes back to

14

the Federal case where the court determined that he

15

exercised some degree of care because, as the court

16

there found, "We determine that Doctor Ibarra stated,

17

despite these low levels of medication, he considered

18

Jenkins' condition to be stable."

19

So he obviously conducted an evaluation of

20

his condition.

21

by that factual determination in this proceeding.

22

submit that is still not gross negligence.

23

that is simple negligence, if any.

24

25

I submit that the plaintiff is bound

MR. LaBELL:

At best,

Your Honor, I would like to

kind of go a little bit on the collateral estoppel
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1

,issue and come back to that.

2

I think the court does have the facts before

3

it.

4

estoppel.

5

Your Honor.

6

on the law when we put it in our briefs, Your Honor,

7

but the way it is argued today, I can't agree with

8

him.

9

It can overrule the motion on collateral
The issue here -- I differ with counsel,
I think we were basically in agreement

The question is whether in a previous case

10

the same issue was litigated and decided.

11

the question.

12

in this case, Your Honor, in the Federal law they

13

have a rule for requirement of medical treatment for

14

prisoners.

15

That was not the case.

That is

What happened

The rule is that their measure of liability

16

is if the staff, medical staff, or other staff are

17

guilty of deliberate indifference to the serious

18

medical needs of the inmate, then that states a cause

19

of action under the Fourteenth Amendment.

20

Basically it arises, Your Honor, under the

21

cruel and unusual punishment.

The Supreme court has

22

ruled -- as these cases pointed out and in our brief

23

pointed out -- it cannot be a negligent act.

24

to be either an intentional act, but -- it has to be

25

a deliberate act.

It has

It cannot be -- the court cases
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1

rsaid you do not have a deliberate indifference -- you

2

don't have cruel and unusual punishment.

3

have punishment unless you have some sort of willful

4

and intentional act.

5

You don't

When they argued this case, Your Honor, we

6

filed two -- Previously in the Federal case, there

7

were two counts filed.

8

violation of Federal law.

9

count for a violation of State law, which would be a

One count was a count for
The second count was a

10

common law count, which would be the same count we

11

have got here today.

12

In that case, the United States District

13

Court judge dismissed that claim without prejudice

14

giving us the chance to bring it again.

15

Now, their argument with regard to the

16

Federal count, he went ahead and did enter a summary

17

judgment against us on that.

18

The issue they decided there, Your Honor,

19

was that the plaintiffs had not proven or could not

20

prove in the way they do it in Federal court what

21

deliberate indifference that the doctor and nurses

22

were guilty of deliberate indifference.

23

That is a different issue.

Here the issue

24

we have got to prove here gets down to this:

25

measure on us is to prove ordinary negligence, then
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1

robviously ordinary negligence and deliberate

2

indifference cannot possible be the same issue.

3

don't think anybody would say that.

4

no collateral estoppel.

5

There would be

Then the question, of course, is what about

6

gross negligence?

7

applicable, we do have to prove gross negligence.

8
9

If sovereign immunity is

The issue that we briefed before _you,
Your Honor, primarily was the issue of whether or not

10

gross negligence was equal to this standard of

11

deliberate indifference.

12

I

When they argued the case beforehand,

13

Your Honor, in the United States District Court, the

14

defendants at that point argued -- they argued that

15

deliberate indifference was a higher more demanding

16

standard -- that it could not be equated to gross

17

negligence.

18

Now, they are taking a different position,
I think they were right the first time;

19

Your Honor.

20

but they are wrong this time because the cases we

21

have cited, Your Honor, point out that -- some of the

22

cases we cited deal with that very issue.

23

positively ruled that gross negligence, willful

24

indifference -- deliberate indifference is the

25

term -- is equal to -- they actually ruled on it, and

They
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1

,they ruled it is not equal to gross negligence.

It

2

is a higher level of care.

3

would call wanton

4

criminally reckless act is the way the courts have

5

described and ruled on it.

6

It is equal to what we

willful wanton act or a

There are a number of cases which we cited,

7

Your Honor, that deliberate indifference does not

8

equal gross negligence.

9

Virginia has not ruled on --

10
11
12

THE COURT:

The Supreme Court of

You claim there was deliberate

indifference in this case?
MR. LaBELL:

No.

We are claiming gross

13

negligence.

14

almost an intentional act.

15

intentional act as you can get.

16

punishment.

17

got a constitutional principle here that you can't

18

punish a man cruelly.

19

dealing with medical treatment to mean that it is

20

intentional or wanton denial of medical treatment.

21

That is the difference.

One thing is

It is as close to an
It grows from the

Punishment has to be intentional.

You

They have translated that to

What we are talking about is just plain old

22

negligence here.

Your Honor, this is a medical

23

malpractice case except for the fact that the

24

state -- some of these people may be entitled to

25

sovereign immunity.

If they are, we have to prove
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1

2

•gross negligence.

Gross negligence is not the same

thing.

3

So I think the court quite properly

4

overruled the plea of collateral estoppel here

5

because gross negligence is just not the same thing

6

as willful and deliberate indifference to serious

7

medical needs.

8
9

As I said, we cited in our brief three cases
which express the opinion --

10
11

THE COURT:

Is this your brief here you are

talking about, the one of July 1, 1996?

12

MR. ORNOFF:

Yes, sir.

13

MR. LaBELL:

Yes, sir, it is.

14

THE COURT:

I want to make sure we have all

15

the pieces.

I'm sorry if I dropped the ball on this

16

a little bit on you from your hearing a few months

17

ago.

18

briefs and other items that need to make it to this

19

file.

I will try to remedy that when we have all your

MR. ORNOFF:

20

What I'm going to do is send a

21

copy of those things directly to you if that is all

22

right.

23

THE COURT:

24

MR. LaBELL:

25

All right.
Your Honor, some of these cases

deal directly with the point that gross negligence is
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1

rnot -- that willful and deliberate indifference is

2

not equal to gross negligence.

3

doesn't meet the test of what is required in a

4

Federal case.

5

is the case, we got a different issue in this case.

6

Gross negligence

That is just the simple law.

If that

Now, just to make that point a little bit

7

plainer, that the Virginia Supreme court did say the

8

same thing in this case called Infant c versus

9

Boy Scouts of America.

They weren't talking about

10

deliberate indifference there.

11

about willful and wanton behavior.

12

They were talking

They said at that time that, "gross

13

negligence and ordinary negligence differ from one

14

another only in degree -- they are not a whole

15

different species of tort -- "but the species of

16

tortious conduct which the authorities have variously

17

labelled willful and wanton conduct or reckless

18

misconduct, or willful and intentional conduct,

19

differs in kind from both of them."

20

difference of kind that the law recognizes between

21

gross negligence and what this type of liability that

22

he is talking about was decided in the Federal case.

23

It goes on, "Negligence conveys the idea of

24

needlessness, inattention, inadvertence, willfulness

25

and wantonness convey the idea of the purpose or

There is a
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1
2

·design, actual or constructive.
Additionally, Your Honor, an analogous case

3

is Glasco versus Ballard, in which there was a

4

Federal cause of action --

5

THE COURT:

6

you got a reporter?

7

8
9

10

MR. LaBELL:

You want to cite that case since

It is 249 Va. 61 -- which we

referred to as well, Your Honor.
THE COURT:
MR. LaBELL:

That is in your brief?
Yes, sir, it is.

Basically

11

there the situation is somewhat analogous because you

12

had the same plea being made.

13

collateral estoppel.

14

a charge of denial of constitutional rights.

15

officer apparently used excessive force, and the

16

court -- the Federal court judge dismissed it.

17

made a ruling there wasn't intentional use of force.

18

He made all the findings such as counsel has just

19

been talking about that were relevant to that issue.

20

Following that in the state court case, the

You have a plea of

The Federal case there had been
Police

He

21

plaintiff filed an assault and battery claim and a

22

negligent injury claim.

23

trial court dismissed both, and the Supreme court on

24

appeal ruled that it was proper for the trial court

25

to have dismissed the assault and battery claim

The Supreme court -- the
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1

'because assault and battery is an intentional act.

2

Therefore, the issue is whether the police

3

officer had intentionally used excessive force,

4

intentionally battered the man, would have been the

5

same; but, with regard to the negligence issue, it

6

says it was error to have -- to have granted the

7

dismissal and remanded -- sent the case back for

8

trial on the issue of the negligence

9

was no collateral estoppel.

10

the same issue.

11

Your Honor.

12

becau~e

there

Negligence is just not

That is basically what we got here,

I do not agree with counsel, Your Honor,

13

that it is the law that everything the judge says in

14

his opinion becomes binding later.

15

is the fact we are stuck with, Your Honor.

16

ultimate fact was this man -- the judge found that

17

there was no deliberate indifference.

18

that.

19

negligence and he didn't find there wasn't any gross

20

negligence.

21

doing their best to convince him that the two things

22

were different at that time, and they succeeded in

23

doing so.

The ultimate fact
The

He did find

He didn't find there wasn't any ordinary

Those issues weren't argued.

24

THE COURT:

25

MR. ORNOFF:

They were

What about that, Mr. Ornoff?
Your Honor, Mr. LaBell started
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1

,off a little while ago saying that the differences

2

between simple negligence and gross negligence are

3

matters of degree.

4

degree when you jump from gross negligence up to

5

deliberate indifference.

6

intentional tort in the sense that I am not going to

7

provide medical care for the defendant.
THE COURT:

8

9

Likewise, it is a matter of

It is not necessarily an

It is about as close to it as

you can get.

10

MR. ORNOFF:

About as close to it as you can

11

get.

It is knowledge that the guy needs help and

12

indifference to that need.

13

submit from gross negligence.

That is not a far jump I

However, those are ultimate issues of fact,

14

15

legal conclusions, quasi mixed issues of fact and

16

law.

17

factual issues, we would be talking about a different

18

doctrine I submit.

19

claim preclusion as opposed to issue preclusion,

20

which is the focus of collateral estoppel.

21

If we were focused only on those ultimate

That is res judicata.

That is a

The supreme Court in the case which

22

Mr. LaBell has referred to, Glasco versus Ballard,

23

said the doctrine of collateral estoppel precludes

24

the same parties to a prior proceeding from

25

litigating in a subsequent proceeding any -- I
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1

issue of fact that was

,underline the word any

2

actually litigated and essential to a final judgment

3

in the first proceeding.
The facts underlying Mr. Jenkins' care were

4
5

essential to the Federal court's determination that

6

there was no deliberate indifference.

7

facts are binding here.

8

that.

Those same

That would be my response to

I don't know whether Mr. LaBell has finished

9

10

his argument.

11

to.

I have some points I want to respond

MR. LaBELL:

12

Judge, I don't know where we

13

are going on this negligence argument that counsel

14

has been making.

15

Your Honor, misusing a motion for summary judgment

16

here.

17

18
19

As I pointed out, my feeling is,

THE COURT:

I read this.

I remember

receiving this.
MR. LaBELL:

When we pled this, we didn't

20

try to plead evidence in the case.

21

try to do that, we are at a disadvantage.

22

amend a demurrer to a demurrer, but a motion for

23

summary judgment you can't amend.

24
25

If he wanted to
You can

My feeling is, Your Honor, that we have -if the court is to consider this as a demurrer, we
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1

.don't feel it is proper.

We have alleged facts that

2

constitute gross negligence.

3

the man had -- the doctors were aware of the fact he

4

had a serious condition that could kill him, that

5

they knew he had to have this medicine.

6

We allege the

fa~t

that

As a matter of fact, the autopsy in this

7

case, Your Honor -- I think they want us to argue the

8

evidence at this point, Your Honor.

9

feel arguing the evidence is proper at this stage.

10

Really we don't

The autopsy says it is a well-known fact

11

that people that have seizure conditions that don't

12

get their medications, they are going to die.

13

is what happened to this man.

14

That

The allegations are they were aware of the

15

fact that he had the seizure condition.

16

aware of the fact if he didn't get the medication, he

17

could seizure.

18

die if he had a seizure.

19

They were

They were aware of the fact he could

The allegations point out, Your Honor, in

20

the bill of particulars that there were blood tests

21

that came back over the course of this year -- four

22

blood tests that came back.

23

subtherapeutic.

24

the man's blood on four times.

25

They showed remarkably

That means too low to do any good in

The bill of particulars further states that
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1

·the doctor did not call the man in to inquire.

2

was nothing done to determine why this thing was

3

leveled.

4

that the man -- that the doctor received a letter

5

from another doctor in which he said that the

6

defendant or the decedent had reported having

7

seizures.

8

done then.

9

There

The bill of particulars bring out the fact

This was in October of '90.

Nothing was

What you have, Your Honor, is complete

10

neglect of -- they knew his blood tests were low

11

blood levels were too low to do him any good.

12

Remarkably subtherapeutic four times.

13

even got a report that he was having seizures, and

14

there was nothing done.

15

anything; and then the basic rule, which is that

16

before you just renew medication, you conduct an

17

evaluation before you sign the prescription form

18

would have been followed up -- this doctor signed six

19

prescription forms in this period.

20

medications.

2~

medication.

22

prescription form without conducting that kind of

23

evaluation.

24

paper which said the man should get half the

25

medication he previously prescribed him.

Then also they

Nobody called in to do

Two different

There were three for each piece of
Signed three times.

He signed the

Each time he was signing a piece of
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THE COURT:

1
2

found otherwise.
MR. LaBELL:

3

4

find that.

Your Honor, no, sir, he didn't

He just -- what he said --

THE COURT:

5

6

I thought the Federal juage

Found that he was asymptomatic I

guess.

7

MR. ORNOFF:

Stable.

8

MR. LaBELL:

That is his

9

Your Honor.

conclusi~n,

The doctor testified that he thought the

10

man was stable.

Your Honor, I do not believe that

11

the law is that everything a judge says in his

12

opinion becomes a fact because of that.

13

talking about the ultimate fact and the question.

14

That is the fact they are talking about.

15

read the case in the context of the decision.

16

can't take one little sentence and apply it to every

17

little fact the judge talks about.

18

is a decision that was basic to the case.

19

THE COURT:

20

MR. LaBELL:

They are

You got to
You

As they say, it

All right, sir.
That is what I think we got

21

here, Your Honor.

I could go on about the

22

negligence, Your Honor.

23

about gross negligence is that it is the best

24

evidence and frequently is the fact you have repeated

25

acts of neglect in the face of a known danger.

I think the basic principle
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1

ris what we have got here.

2

THE COURT:

3

MR. LaBELL:

All right, sir.
That is the same with the

4

nurses.

5

nurses if the court would like.

6

I could outline the situation with the

MR. ORNOFF:

If I may, just a couple of

7

brief responses, Your Honor.

I suggest -- and I do

8

so respectfully -- as the court anticipated,

9

Mr. LaBell is seeing only forest and not trees.

I

10

think the trees are that the facts have been

11

established by the District Court that the doctrine

12

of collateral estoppel applies to those facts and not

13

the ultimate factual issue.

14

I think the matter is now properly before

15

the court on both the collateral estoppel plea and

16

the motion for summary judgment.

17

The plaintiff wants to make our motion for

18

summary judgment a demurrer.

It clearly is proper at

19

this point.

20

it appears from the pleadings -- that is what we are

21

talking about -- the orders, if any, made at a

22

pretrial conference, the admissions, if any, in the

23

proceedings or upon sustaining a motion to strike the

24

evidence, that the moving party is entitled to

25

judgment, the court shall enter judgment in his

The Rule 3:18 clearly provides that if
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1
2

rfavor.
The pleadings in this case -- and by that I

3

mean the documents constituting the bill of

4

particulars, the motion for judgment, the prior

5

Federal court orders, all are properly before the

6

court because the court has got to give full faith

7

and credit to that Federal court decision.

8
9

10
11

Therefore, it is right for summary judgment
if the facts show that there

that the defendants

are entitled to judgment.
Finally, Judge, you asked the question of

12

Mr. LaBell a little while a~o -- I believe your

13

question was, Are you claiming deliberate

14

indifference in this suit; and his answer was no.

15

Well, if you go back to the motion for

16

judgment -- that is where the plaintiff lays out the

17

course of his suit -- we see in Paragraph 20, "As a

18

result of the said acts and omissions of the

19

defendants, said Joseph H. Jenkins suffered a seizure

20

on April 1, 1991, resulting in his death.

21

"The plaintiffs plead and therefore allege

22

the death of Jenkins was the proximate result of the

23

actions and omissions of said defendants described

24

above, which actions constituted gross negligence

25

under the circumstances and a deliberate indifference
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1

rto the serious medical needs of said Joseph H.

2

Jenkins."

3

There it is.

They are claiming it.

So our position, Judge, is that this case

4

has been previously litigated, facts found; and the

5

court should grant preclusive effect to those facts.

6

THE COURT:

7

MR. LaBELL:

All right, sir.
Your Honor, I would like to say

8

one thing.

It is true the word deliberate

9

indifference is in our motion for judgment.

This was

10

one motion for judgment going to be filed in both

11

courts, Your Honor.
The legal -- that is surplusage in this

12

13

case.

14

negligence is all we have to prove.

15

immunity is applicable, that is all we have to prove.

16

Deliberate indifference is just surplusage.

17

not alleging it in the sense -- it is in the

18

pleading, but basically it is surplusage just

19

carrying over from the fact we used that pleading, in

20

part, in the other court.

21

22
23

24
25

No one is maintaining -- the law is gross

THE COURT:

I see.

If sovereign

We are

What is missing from our

file, Mr. ornoff, you submitted?
MR. ORNOFF:

It would be our motion for

summary judgment and our brief in support.
THE COURT:

All right.

This is your
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1

~response

to that motion and brief?

2

MR. LaBELL:

3

THE COURT:

Am I right, sir?

Yes.
We do have that.

All right.

4

These orders you all have agreed upon as far as

5

discovery.

6

I will look forward to receiving that and a

7

copy of the transcript of today's arguments.

8

try to get you all a decision without any further

9

delay.

10

I will

That is not easy to do around here, although

you don't need to hear that.

11

MR. ORNOFF:

May I respectfully ask.

If we

12

don't hear from you within a certain time, should we

13

contact you

-Yes, sir.

14

THE COURT:

15

MR. ORNOFF:

--

16

THE COURT:

Yes.

17

MR. ORNOFF:

18

regarding this?

Approximately how long should

we wait?

19

THE COURT:

Sixty days.

20

(The hearing concluded at 10:30 a.m.)

21
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1

THE COURT:

This is one of the -- this is

2

the most delinquent matter I have -- have had

3

since I've been a Judge in this court, and I

4

apologize to both of you for it.

5

that this is any excuse, but we haven't until

We don't

not

recently had any law clerks, and this is a matter
7

that's sort of -- his importuning, even at soccer

8

games for me to decide the matter.

9

At any rate, I thought I would give you

10

all -- I've done some work on the file recently,

11

and wanted to give you all a chance to reargue

12

briefly the matter this morning since it has been

13

going on for so long, and with the understanding

14

that I will have a letter opinion to you within a

15

week so that you can move on.

16

that having been said, I have

17

I asked my secretary to set this up for you all,

18

I -- you know, I hadn't been thoroughly through

19

the file in sometime, and I have read again the

20

arguments that you all presented from April 16th.

21

I guess what I'm -- what I'm asking you is not to

22

ask you to go through the whole thing again, if

23

you don't want to.

24

your arguments on the issue of collateral estoppel

25

to give you a chance to represent the issues

But at any rate,
at the time that

I'd specifically like to hear
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1

freshly, I guess.

2

out to you immediately.

3

on the file, so I'm rea.ay to hear from you.

4

MR. ORNOFF:

And I'll be getting an opinion
I've done a lot of work

Your Honor, I have very little

5

more to add beyond what's been said previously,

6

beyond what's in the briefs, and I'm certainly not

7

going to go through all·that again.

8

As I look over my outline here, about the

9

only additional thing I would call to the Court's

10

attention, and I believe it was included with the

11

brief which we filed initially, but I am not

12

honestly, Judge, I'm not actually positive.

13

would be the brief in support of pleas and

14

demurrers of defendants.

15

THE COURT:

16

MR. ORNOFF:

17

That

Right.
Did that include the

attachments from the various federal proceedings?

18

THE COURT:

19

MR. ORNOFF:

Yes.
Tab E, I believe to that, is

20

the Fourth Circuit opinion.

And just as I

21

previously read to you into the record before, the

22

findings of the U.S. District Court, the factual

23

findings, I note in this there are also further

24

factual findings on which the Fourth Circuit

25

affirmation of that opinion is based.
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4

1

specifically, I note in the page 3 of that

2

opinion, the Court goes through the various issues

3

that were raised, factual issues, and then says in

4

the second paragraph, Given the regular medical

5

attention Jenkins was receiving, and the frequency

6

with which he was suffering seizures, the decision

7

of prison medical officials not to alter Jenkins'

8

treatment program seems entirely reasonable

9

despite blood test results indicating that Jenkins

10
11

was receiving insufficient medication.
And then it goes on in the very last

12

paragraph and says, At worst -- At worst, the

13

present doctors were negligent in not raising

14

Jenkins' dosages.

15

light of those conclusions by the Fourth Circuit,

16

that collateral estoppel is certainly in order as

17

to any issues raised in support of the contentions

18

that this case is gross negligence or deliberate

19

indifference.

20.

to a finding -- as to the issue of negligence,

21

which is another argument as to whether it's

22

included within this, .since the whole pleadings

23

has alleged gross negligence, gross negligence,

24

and gross negligence.

25

So it seems to me that taken in

It does not, I submit, operate as

So our position is that the findings, the
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1

specific factual findings in the Federal Court,

2

both the

3

Court, when applied against the definitional

4

standard of gross negligence, are collaterally

5

estopped.

6

in the cases of Town of Big Stone Gap v. Johnson

7

and Colby v. Boyden, which are cited in our pre --

8

supportive motion for summary judgment, which is

9

different from the one Your Honor has before you

u.s.

Court of Appeals plus the District

Basically, the definitional standard is

10

right now.

11

the -- where the defendant exercises some degree

12

of diligence, a scintilla of diligence and care,

13

gross negligence cannot be established.

14

position is except as to the simple negligence, if

15

there is simple negligence, that all the other

16

issues in the case are collaterally estopped by

17

the Federal Court in terms of factual

18

determinations.

19

But there the court said that if

So our

True, the Federal Court did not say this is

20

not gross negligence, but the findings it did

21

make, when applied against the legal standard that

22

the Court will be called upon to apply, clearly,

23

cannot establish gross negligence.

24
25

Let me just look over my notes real briefly,
Judge, if I may.
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1

THE COURT:

2

MR. ORNOFF:

All right.
I think we've touched on the

3

issue in the prior arguments on the ultimate

4

factual issues.

5

federal case is virtually identical to what's pled

6

in the State case.

7

later point in our proceeding on the issue of

8

whether the simple negligence claim is included

9

and how that is a distinct issue.

Basically, what's pled in the

10

THE COURT:

11

MR. LABELL:

And I'll just reserve until a

All right.
Your Honor, we don't feel

12

collateral estoppel will be appropriate here,

13

primarily, because the issue is not the same.

14

would point out that one of the parties was not a

15

party to that case, and that's a lady by the name

16

of Cassidy.

17

but she wasn't a party to the federal case.

18

Collateral estoppel would not be a party to her at

19

this point at any rate.

We

Her name was Cassidy at the time,

20

THE COURT:

Well, who was that party again?

21

MR. LABELL:

Her name was Cassidy when we

22

received the file, Your Honor.

Her last name is

23

now Payne, but I think she's always -- she's been

24

referred throughout the case, Your Honor, by the

25

name she had at the time the suit was originally
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1

filed.

2

she had performed these services, and that name

3

was Cassidy.

4

Her name was Cassidy -- or the time that

In the federal case, Your Honor, was
had two claims in it:

One was a 1983

5

basically

6

denial of constitutional right for cruel and

7

unusual punishment, and then it had a State

8

what is called a State pendent claim, which was

9

basically a wrongful death action.

Just like --

10

like the one we -- in fact, the very same case we

11

would have here today except with regard to that

12 . .

pendent claim, the Federal Court expressly, Your

13

Honor, issued a finding that it was dismissing

14

that pendent claim, which was the wrongful death

15

claim without prejudice.

16

my brief, Your Honor, but it's in the record, and

17

it's at page 15 in the order of Judge Clarke who

18

dismissed the pendent claim in the federal case.

19

And he said that he was dismissing -- ends up

20

saying, and this is page 15 of his opinion, The

21

Court grants the motion of defendants, Katherine

22

B. McWaters -- and names all of the medical

23

defendants -- to dismiss the pendent State claims

24

and dismisses the pendent State medical

25

malpractice claims without prejudice.

And I refer to that in

FIDUCIARY REPORTING, LLC
(757) 482-2729

387

So

8

1

basically, I mean, the decision at that point,

2

with regard to State claims, were that they were

3

to be dismissed without prejudice.

4

you give full faith and credit to that, there

5

isn't any prejudice.

6

But applying to

And I think if

going into the question

7

of collateral estoppel, the Court went ahead and

8

heard the 1983 action and decided on a motion for

9

summary judgment.

And I think that while the

10

defense is claiming that the issue of gross

11

negligence is the same as the issue that was

12

decided in that case, I think it's pretty clear

13

that if you look at the -- what the court said in

14

its opinion and what the parties argued at that

15

time, that that's not the case.

16

In fact, they very strongly argued at that

17

time, and successfully, and I think correctly

18

argued at that time, that gross negligence was

19

was that the standard was deliberate indifference.

20

And basically, that adds to willful, wanton, and

21

reckless behavior.

22

of cases -- authorities that say that.

23

argued correctly that gross negligence was a

24

lesser standard and was not the equivalent of

25

gross negligence.

We ·cited in our brief a number
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And they

9

THE COURT:

1

2

You mean simple, simple

negligence.
MR. LABELL:

3

Well, no.

Gross negligence,

4

Your Honor.

I mean, basically, here, Your Honor,

5

we've got three orders of -- three issues.

6

the law apparently says this:

7

based on, Your Honor, in our cases, Infant C. v.

8

Boy Scouts of America.

9

recognizes that willful and wanton and reckless

And

And I'm reading it

Virginia court law

10

acts are different in kind from gross negligence

11

and ordinary negligence.

12

kind.

13

and reckless acts are more akin to intentional

14

acts.

15

they're quasi-intentional acts.

16

there's a basic distinction between willful,

17

wanton, and reckless acts and forms of negligence,

18

which can be divided by degree into gross

19

negligence and ordinary negligence.

20

They're different in

That's in the decision.

Willful and wanton

They border on intentional acts.

In fact,

And so those

And I -- a number of cases that we cited

21

here, Your Honor, say that the willful and

22

intentional deliberate indifferent standard, and

23

that's what -- Your Honor, we can go through these

24

things, but the reason for that basic rule is that

25

cruel and unusual punishment, the Supreme Court
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1

says, is punishment, is an intentional act.

So

2

you've got to have -- to violate -- to have a

3

federal cause of action, you've got to have

4

willful conduct or quasi-willful conduct.

5

Supreme Court has included -- used the term

6

deliberate indifference because an accidental act

7

cannot be punishment but if their punishment is

8

intentional.

9

that federal cause of action, you've got to have,

And the

And, therefore, you ought -- to have

10

basically, an intentional act.

And that's why

11

they have this term, deliberate indifference.

12

has an element of intent to it, to intentionally

13

ignore, I guess is what you could say.

It

14

But at any rate, that is the federal

15

standard, and this is what the defendants argued

16

at that point, Your Honor.

17

address to the Court that the real standard is

18

whether or not Dr. Ibarra or the nurse defendants

19

in this case were deliQerately indifferent to

20

Joseph Jenkins' medical needs.

21

They argued in their

As the Court in Miltier said, which both

22

sides have cited, states that the deliberate

23

indifference essentially means reckless disregard

24

of substantial risk or harm to an inmate or an

25

intentional disregard to inmate's serious medical
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1

needs.

2

the standard, that except in Miltier, is an

3

extremely high standard.

4

Court said, reckless disregard.

5

under -- highlight and underline the word

6

disregard.

7

time, Your Honor.

It requires, as the
And I would

That's counsel for the defense at that

And in their brief, in their memo to the

8
9

They also argued to the Court at that time

Court, they actually addressed the very issue

10

which we have here and cited this argument to the

11

Court in their brief.

12

their brief to the United States District Court.

13

And it says, Deliberate indifference requires

14

wanton, not merely negligent behavior in order for

15

liability to accrue.

16

interpreted wanton behavior as more egregious than

17

even gross negligence.

18

there's no doubt·, Your Honor, they took the

19

position that gross negligence is not equal to

20

deliberate indifference.

I'm quoting page 15 from

The courts have uniformly

And so in that case,

And they were correct.

And the Supreme Court and the court -- judge

21
22

district court, you can look at his opinion, Your

23

Honor, he says in a number of cases -- we read

24

it.

25

of occasions is that -- for instance, on page 8 of

The only thing you find and says on a number
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1

his opinion, he says, Contrary to the plaintiff's

2

assertion, the Court concluded that the facts in

3

the instant case could not lead a reasonable jury

4

to conclude that any of the defendants acted with

5

deliberate indifference to Jenkins' medical

6

condition.

7

conclusion does not appear to have, then, the

8

product of deliberate indifference.

9

plaintiffs may disagree with Dr. Ibarra's

Then later on, he says, Such

While the

10

assessment of the treatment, such disagreement

11

does not support a finding of deliberate

12

indifference.

13

nurses, the record fails to support the

14

plaintiff's assertion that they acted with

15

deliberate indifference to Jenkins' condition.

16

The plaintiffs decedents have failed to bring

17

forth sufficient evidence that could shock the

18

conscience of a reasonable jury and lead to a

19

finding of deliberate indifference on the part of

20

the defendant.

21

With regard to the defendants

Therefore, he granted the motion for summary

22

judgment.

He ruled that we did not prove

23

deliberate indifference.

24

indifference is a higher standard than gross

25

negligence.

But deliberate

And I would cite that not only in our
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1

brief we cited a number of cases, he expressly

2

ruled that, that deliberate indifference is equal

3

to wanton and willfulness, not -- not gross

4

negligence.
Now, with regard to the Court of Appeals'

5

6

point, Your Honor, the Court of Appeals cannot

7

make new findings of facts.

8

were made by the District Court when he dismissed

9

the case.

The findings of fact

And the only thing he had to find to

10

dismiss that case was that the plaintiffs did not

11

meet the standard required in that case, which was

12

deliberate indifference.

13

have been unessential to his decision.

Any other standard would

And he didn't make any other decision.

14

He

15

didn't say in this case there's no -- there's

16

no -- we find the evidence insufficient with

17

regard to gross negligence.

18

He didn't say we find the evidence insufficient as

19

to ordinary negligence.

20

findings with regard to negligence whatsoever

21

because they were unessential to his decision.

22

His decision was whether or not the very high

23

standard of willful, intentional, or deliberate

24

indifference was met, and he ruled that it was

25

not.

He didn't say that.

He didn't make any
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And as far as Virginia law is concerned,

1

2

Your Honor, in the case of Infant C. v. The Boy

3

Scouts of America, the Court had said this with

4

regard to gross negligence and ordinary

5

negligence:

6

from one another only in degree, but the species

7

of tortious conduct which the authorities have

8

variously labeled willful and wanton conduct, or

9

reckless misconduct, or willful and intentional

Gross negligence and ordinary differ

10

conduct, differs in kind from both of them.

11

There's a difference in kind between a willful and

12

wanton act or a reckless act and negligence,

13

whether you call the negligence gross negligence

14

or whether you call the negligence ordinary

15

negligence.

16

wrong.

17

negligence and gross negligence is merely a matter

18

of degree.

19

the idea of heedlessness, inattention, or

20

inadvertence; willfulness and wantonness convey

21

the idea of purpose or design, actual or

22

destructive.

23

They're just two different species of

And while the difference between the two,

And the Court said negligence conveys

A number of cases, Your Honor, which we

24

cited in our brief, and.I'd be glad to pull them

25

out and revert them, specifically say that
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1

willful -- gross -- excuse me, deliberate

2

indifference does not include and is not the equal

3

of deliberate indifference, and deliberate

4

indifference appears to be equivalent to wanton,

5

willfulness, or recklessness.

6

say it's criminal negligence -- or excuse me,

7

criminal recklessness and criminal wantonness,

8

which would make it even somewhat higher than

9

those terms to ordinarily mean.

10

And some cases even

But in Virginia law, we recognize that

11

wanton or reckless conduct is a greater standard,

12

greater wrong than gross negligence.

13

other -- the point I'd like to make there, Your

14

Honor, basically, the defendants are taking a

15

position now inconsistent with the position they

16

took in the Federal District Court.

17

point, they argued there was a great difference

18

between the two, and now they're coming before the

19

Court saying it's the same thing, Your Honor.

20

And, you know, I think for one thing, they should

21

be estopped from taking inconsistent positions

22

regarding the law.

23

MR. ORNOFF:

24

THE COURT:

25

MR. LABELL:

The only

At that

And secondly -Estoppel to estoppel.
That's right.
Logically, it's not sound, Your

FIDUCIARY REPORTING, LLC
(757) 482-2729

395

16

1

Honor.

Also, I think the case of Glasco v.

2

Ballard, in my opinion, is virtually

3

indistinguishable from our case, Your Honor.

4

Basically in that case, you have somewhat the same

5

situation.

6

municipally and a federal suit also based on

7

section 1983.

8

cause of action was the police officer shot a man

9

while in the process of, I guess, on the point of

You had a person -- who had a

And in that -- in that case, the

10

arresting him, and he shot him.

And they brought

11

an excessive force claim, a 1983 action.

12

those claims require intentional acts, intentional

13

conduct.

14

here, they joined a State claim for assault and

15

battery, gross negligence, and -- and maybe

16

ordinary negligence.

17

rate, the federal judge looked it, he said -- he

18

heard some -- I don't know how they consider some

19

of the evidence.

20

but he ruled that it was an accident.

All

They also joined -- just like was done

I don't know.

But at any

It was summary judgment motion,

21

What happened is the officer -- the evidence

22

seemed to show that the officer was getting out of

23

his car and he pulls his gun, the car started

24

rolling, and the gun actually went off and the man

25

got shot.

The judge ruled that this evidence just
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1

showed an accident.

2

intentional conduct.

3

you can't prove the 1983 action.

4

the 1983 action, and he also dismissed the

5

plaintiff's assault and battery on the State claim

6

and the plaintiff's gross negligence claim.

7

dismissed both of them.

Therefore, the judge said
I'm dismissing

He

The plaintiff then turned around and filed a

8
9

It does not show any

State court case in which he brought the State

10

court cause of action of assault and battery and

11

gross negligence, which is, again, very similar to

12

what we're doing here, Your Honor.

And the short

13

of it is the Supreme Court ruled

the trial

14

court, Your Honor, dismissed the

granted the

15

motion for collateral estoppel and dismissed the

16

whole thing.

17

was an error, that the collateral estoppel did

18

apply to the assault and battery because the

19

assault and battery in Virginia is an intentional

20

tort.

21

Court was a ruling that there was no intentional

22

action involved.

23

issue, which was material and conclusive.

24
25

The Supreme Court ruled that that

And the decision in the Federal District

And that was a finding of an

And so the court ruled that it was proper
for the circuit court to dismiss the assault and
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1

battery, but it was improper to dismiss the gross

2

negligence, because gross negligence does not

3

require an intentional act, and the only finding

4

that

5

THE COURT:

6

MR. LABELL:

You mean simple negligence.
No, sir.

Gross negligence.

7

That's what they said, Your Honor, gross

8

negligence does not require intent.

9

negligence doesn't require intent, Your Honor.

Gross

10

That's what these cases have all been saying.

So

11

the court -- the court ruled that it was error to

12

dismiss gross negligence and -- because it was a

13

different -- it's a different -- the only finding

14

the Federal Court went with, there was no

15

intentional wrong.

16

negligence was not preempted and was entitled to

17

go forward.

Therefore, the claim of gross

And the reason for that is that intentional

18

19

acts -- gross negligence is not an intentional

20

act.

21

of a negligence act, but it's still, as the Court

22

said in the Boy Scout case, Your Honor, it's just

23

a question of degree.

24

species in kind.

25

difference in kind and difference in degree.

It's a negligent act.

It's a higher degree

It's not a different

And that's why they use the term
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an~

1

Willful, wantonness,

recklessness are like

2

intentional acts, and they are different in kind

3

from negligence.

4

So in the Glasco case, which, Your Honor, I

5

see as basically indistinguishable from our case,

6

the court ruled that it was error to dismiss the

7

gross negligence claim because there had been no

8

finding that there had been no gross negligence.

9

There had been no finding that there had been no

10

negligence, gross or any kind.

11

was error to dismiss that case.

12

basically our situation right here, Judge.

13

And that's

If we look at the cases that we cited, Your

14

Honor, there are

15

we better look at them.

16

THE COURT:

17

And, therefore, it

there are a quite -- I guess

Well, what about that case that

he cites?

18

MR. ORNOFF:

19

THE COURT:

20

MR. ORNOFF:

Glasco?
Yes.
Well, Your Honor, I submit that

21

Mr. Labell is suffering the same problem I was

22

suffering just prior to the last hearing, the

23

forest for the trees syndrome.

24

about is ultimate factual issues.

25

solely at the bottom line of the ultimate factual

What he's talking
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If you look

20

1

issues determinant, basically quasi-legal,

2

quasi-factual findings by these courts, there is

3

certainly an argument here.

4

lines up the motion for judgment and the federal

5

complaint, one sees that they're virtually saying

6

the same thing.

7

to look at, rather, is the facts litigated.

8

the doctrine of collateral estoppel, as was held

9

in that same case of Glasco, holds that any issue

10

of fact that was actually litigated and essential

11

to a final judgment in the first proceeding is

12

subject to collateral estoppel.

13

is that courts don't reach ultimate factual issues

14

and legal conclusions except on the basis of the

15

facts the court determines.

16

Although, when one

Be that as it may, what we need
And

Our position here

The Federal Court in this case had to engage

17

in a factual determination based on the evidence

18

before it on the motion for summary judgment.

19

had to construe the facts in the light most

20

favorable to the plaintiff.

21

facts that it found, using that favorable

22

construction to the plaintiff.

23

is when you take those facts and apply them in

24

this case, binding the plaintiff to them, as a

25

matter of law, you cannot reach the conclusion

Now, it recites those

And our position
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It

21

ne~~igence.

1

that this was gross

So whether we try

2

to equate gross negligence with deliberate

3

indifference is academic.

4

facts determined in support of the Federal Court

5

conclusion, you reach the inescapable conclusion

6

that those facts, when applied against the legal

7

standard in Virginia in defining gross negligence

8

as -- where a defendant exercises some degree of

9

diligence and care, gross negligence cannot be

When you look at the

10

established, in the Colby case I cited earlier.

11

And that's where we are.

12

need to get lost in the forest and the trees.

13

It's very straightforward.

14
15
16

So I don't think that we

Do you want me to address the other points
or did -THE COURT:

Well, he hadn't finished yet, I

17

don't think, and I just wanted you to -- hear your

18

response to· his feeling about the Glasco case.

19

MR. ORNOFF:

20

THE COURT:

21

MR. LABELL.:

We cited Glasco also.
I know.
Judge, counsel cited new

22

authority for his interpretation of the law, and I

23

don't believe it's sound.

24

with it is the court recited parts of evidence in

25

its opinion.

Basically, the problem

Reciting evidence is not the same
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1

thing as a finding of fact.

2

with preclusive findings.

3

We're dealing here

If this Court -- a judge had said, there is

4

no -- the evidence is sufficient to show gross

5

negligence, you have a finding of fact.

6

said the evidence is insufficient to show

7

negligence, you'd have a finding of fact.

8

those would be conclusive on my client.

9

had been material, actually, you could argue that

If he had

And
If they

10

they were material, but he didn't have to reach

11

that issue.

12

at this point.

13

But that's not the point we're making

And those are just reciting -- because all

14

he did is

15

recited part of the evidence.

16

evidence does not make a finding.

17

finding here.

18

Honor, which supports that interpretation of law.

19

you read the things, and he just
Reciting the
We don't have a

And counsel can show no case, Your

So, yeah, I just don't think it's sound.

20·

There's no authority in its favor and, basically,

21

the question is was the issue the same.

22

they were arguing the case the last time, they

23

said it wasn't the same as gross negligence and a

24

number of cases which also said that gross

25

negligence is not the same as deliberate
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And when

23

1

indifference.

Deliberate indifference is a

2

materially higher thing than even gross

3

negligence.
When it gets into his motion for summary

4
5

judgment, which as I pointed out in my brief, I

6

don't think is a proper -- he hasn't had a chance

7

to argue it, I guess, at this point.

8

don't want to jump the gun on him.

9

that settles the collateral estoppel thing except

I mean, I
But I think

10

that, basically, the motion -- the argument he's

11

made now is made in his brief on summary judgment,

12

so -- or in his oral argument for summary

13

judgment.

14

not -- it's not a tool for reviewing the

15

evidence.

16

tool.

But, basically, summary judgment is

It's not a question -- that's not his

The purpose -- the case that we've cited

17

18

here, Your Honor, the parties are already in

19

conflict here.

20

So we don't -- we're at issue, and the Court -- he

21

cited no case, Your Honor, where -- ever, a court

22

never granted summary judgment on the pleadings

23

alone.

24

Court to do is determine by -- it just -- Your

25

Honor, there's just no authority.

They say there was no negligence.

And that's basically what he's asking the
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In my opinion,

24

1

I don't even see a legal theory to support it

2

myself.

3

is -- this is not a proper offer for a motion for

4

summary judgment.

5

So, Your Honor, we submit that there

And as far as whether the motion for -- or

6

the complaint, Your Honor, if we could -- I guess

7

I'm going to go over it a little bit, Your Honor.

8

But the issue of gross negligence becomes relevant

9

because of the sovereign immunity.

And sovereign

10

immunity is relevant to this case because the

11

people were State employees.

12

And with regard to our doctor, I think it's

13

clear that most of the things the doctor's going

14

to be doing are discretionary.

15

discretionary, the law -- the Virginia application

16

of sovereign immunity says that gross negligence

17

has to be shown.

18

actions of the doctor, I would think that gross

19

negligence would have to be shown to sustain a

20

claim against him.

And when they are

So with regard to most of the

21

There is one caveat to that, Your Honor.

22

There is a regulation in effect, which I could

23

show the Court, which is a regulation of this

24

institution that said that

25

require -- made it as part of the regulations

made it an official
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1

that -- I need the regulations published book for

2

the organization.

3

has to renew -- before you renew a prescription

4

this is fundamental medical practice -- before

5

you renew a prescription, you have to reevaluate

6

it.

7

working, whether it's -- you have to reevaluate

8

it.

9

That basically said the doctor

You have to determine whether it's still

And this is on page -- this is Department of

10

Corrections Operating Procedure 715, Your Honor,

11

page 6.

12

only by the attending physician or dentist.

13

prescribing provider should reevaluate a

14

prescription prior to its renewal.

15

should be prescribed by a physician only after an

16

evaluation.

17

Prescription medication should be ordered
The

Medication

Your Honor, it's probably something you

18

don't want to get into right now, but the

19

authorities ruled that that would take away the

20

element of discretion if the regulation that's

21

binding

22

three or four times over the course of the year

23

after this error was made.

24

doctor had gone back and checked his initial

25

chart, what the medication he wanted this man to

and these medications were renewed

What that -- if the
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1

get, he would have seen that he wasn't getting the

2

medication.

3

wasn't giving him what he meant.

4

wrong prescription numerous times.

He was signing a prescription ·that
He signed the

5

But ignoring that fact, Your Honor,

6

basically, a claim against the physician would

7

be -- requires discretion and gross negligence.

8

claim with regard to nurses -THE COURT:

9

10

A

Do you agree with him,

Mr. Ornoff?
MR. ORNOFF:

11

In part, but not fully.

I

12

submit that -- and, of course, the sovereign

13

immunity issue isn't before the Court right now,

14

but to start with the notion that internal

15

regulations of a defendant entity, corporation,

16

state, whatever, are not even admissible to show

17

the standard of care, and that's what this doctor

18

is judged by, is the standard of care in Virginia

19

for a reasonably prudent physician.

20

regulations don't even come in.

21

think, clear reversible error if they did come in

22

to show the standard of care, and that certainly

23

is an argument for another day on perhaps a motion

24

in limine or at the time of trial if we get that

25

far.

It would be, I
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27

As far as the issues of the prescription, if

1
2

you put that aside, we do get into this issue of

3

discretion -- discretionary functions versus

4

ministerial functions in order to apply the

5

doctrine of sovereign immunity for simple

6

negligence.

7

then it doesn't matter.

8

·a defense for gross negligence.

9

on that clear basis.

If there is gross negligence shown,

MR. LABELL:

10

Sovereign immunity is not
I have to concede

Judge, one of the cases we

11

cited in the our brief, Your Honor, had to do with

12

nurses.

13

nurses are not discretionary functions.

14

makes sense.

15

a shot, and there's no discretion about it.

16

you are ordered to give them a shot, you give them

17

a shot.

And it said ordinarily the functions of
And that

I mean, basically, you give a person
If

In this case, the basic initial thing that

18
19

went wrong was a nurse, in transcribing the

20

prescription from one place to another place,

21

apparently, copied it wrong, changed it, and we

22

would argue that's a ministerial function.

23

any rate, most of the things nurses do are

24

ministerial.

But at

They're not discretionary.

With regard to the nurses, I think most of

25
.

;
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1

the evidence is going to be that only ordinary

2

care would be the applicable standard for them.

3

Now, counsel sort of argued a point that -- which

4

is not, in my opinion, appropriate to a motion for

5

summary judgment, but seeing how he did discuss

6

it, Your Honor, I guess I'll discuss it too, and

7

has argued the position that the motion for

8

judgment does not cover a claim for ordinary

9

negligence.

He cited no authority for that

10

position, Your Honor.

11

answers the question, Your Honor, is, again,

12

Infant C. v. Boy Scouts of America.

13

negligence and gross negligence are the same

14

wrong.

15

we also cited that case Anderson v. Ballenger,

16

Your Honor, 164 S.E. 313.

17

case.

18

on the subject.

19

alleged gross negligence, there's a lesser

20

included aspect of it is ordinary negligence.

21

there's no conflict there, and I think that is

22

consistent with the spirit of what the Supreme

23

Court said in the Boy Scouts case.

25

And that says

They're just differences of degree.

And

It's a South Carolina

Apparently, I couldn't find a Virginia case
But this simply said that if you

THE COURT:

24

The case that I think

Excuse me one minute.

right.
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1

(Whereupon, a short

2

break was taken.)

3
4

THE COURT:

5

you, Mr. Labell.

6

MR. LABELL:

Go ahead.

Sorry to interrupt

Excuse me.
Quite all right.

While we were

7

thinking about collateral estoppel and -- not

8

collateral estoppel, sovereign immunity action.

9

The burden of proof with regard to the

10

Commonwealth itself, who is liable here by the

11

doctrine respondeat superior, is simple

12

negligence.

13

of liability, which is $75,000.

14

of that waiver of liability, they're only -- all

15

we have to prove to recover that is simple

16

negligence on the part of somebody who was doing

17

something in this case that affected this man.

18

Actually, you have to prove all the regular things

19

you would have to prove, but there's no

20

requirement of gross negligence as far as the

21

Commonwealth.

22

So that's the extent of their waiver
But to the extent

So basically, you.' ve got, I think, two

23

people here where there's a pretty good

24

probability that there's not going to be any

25

problem with gross negligence.

That's the nurses
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1

and the --

2
3

THE COURT:

You're relying on that

statute --

4

MR. LABELL:

I think I addressed it in my

5

brief, Your Honor, at one point, but I don't know

6

exactly where it is right now.

7

Honor, that's

8

on it.

9

10
11

But it is, Your

I'm not sure I can put my hands

THE COURT:

8.01-195.3?

MR. LABELL:

Yes, sir.

There you are.

Yes,

sir.

12

THE COURT:

13

MR. LABELL:

All right.
And with regard to -- so I

14

guess what I'm getting down to is with regard to

15

the nurses and the policy with the doctors with

16

regard to the nurses and with regard to the

17

Commonwealth, the only burden -- the standard of

18

proof that the plaintiff probably is· going to have

19

to prove is ordinary care.

20

his brief, said that we would not be able to rely

21

on the ground of ordinary care, Your Honor, and I

22

guess that's what I was trying to respond.

23

And so defense has, in

Really, I don't feel it's appropriate for a

24

motion for summary

25

right now.

jud~ent,

which is where we are

So with regard to a motion for summary
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1

judgment, in the Goode case, which I cited to the

2

Court, said the motion for summary judgment is

3

appropriate after the parties are at issue.

4

not intended as a substitute for a demurrer or

5

demurrer to the evidence or a motion to strike.

6

And we don't

7

Honor, in my opinion, where those things would be

8

appropriate, but it seems to me that that's

9

apparently what counsel -- the defendants are

10
11

It is

we're not at the stage, Your

trying to do here.
In the case of Vines v. Branch, which they

12

cited, Your Honor, apparently to support the

13

position that the plaintiff -- should an amendment

14

be necessary to allege ordinary negligence.

15

feel that both are alleged, Your Honor.

16

Negligence is one thing, and gross is a degree.

17

Between gross and ordinary negligence is just a

18

. question of degree, so one can include the other.

19
20

We

That's our view of the matter, Your Honor.
With regard to this case, however, which was

21

Vines v. Branch, it had to do with the propriety

22

of making an amendment.

23

cited with approval a case where the plaintiff in

24

the case of Painter versus

25

Company v. Painter cited with approval a case

In that case, the court

New River Mining
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1

which -- one of its precedents which a plaintiff

2

was allowed to amend an action for negligence into

3

an action for trespassing.

4

changing negligence into an intentional tort of

5

trespass.

6

that was a permissible amendment because it only

7

buried the mode of demand in the same thing, that

8

is, the damages were the same.

9

that case were the question of damages to the

10
11

In other words,

And the court said that there was no

The damages in

property.
In this case, we're asking for damages to

12

the person, Your Honor.

There's no difference in

13

the damages that are recoverable for gross

14

negligence and ordinary negligence in Virginia.

15

Punitive damages, you have to show malice.

16

There's no allegation of malice in this

17

complaint.

18

planning to ask for punitive damages.

And, frankly, the plaintiff is not

19

MR. ORNOFF:

20

punitive damages.

21

MR. LABELL:

Plaintiff has asked for

Well, we have asked for

22

punitive.

It's in the motion for judgment, Your

23

Honor, but there's no claim for malice in the

24

motion for judgment, Your Honor.

25

gross negligence is concerned, gross negligence is

And so as far as
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1

a cause of action and does not authorize a claim

2

for punitive damages.

And it's just a different

3

degree of negligence.

So if you look at what the

4

action in Vines v. Branch
THE COURT:

5
6

So you're saying you don't need

to amend.
MR. LABELL:

7

I'm saying we don't need to

8

amend.

This is -- but if we did, Your Honor, I

9

think that the law would permit the amendment.

10

this case, they allowed the plaintiff to amend

11

from negligent damage to property to trespass to

12

property.

13

intentional act.

14

a motion to amend, Your Honor, we'd just be going

15

from one degree of negligence to a lesser degree

16

of negligence.

17

Your Honor.

18

even take it up now, but it was something that was

19

in defendant's brief, and that's the reason I did

20

so, Your Honor.

In

They went from a negligent act to an
We're just -- if we were to make

So that's our view on the matter,

I think it may have been premature to

21

THE COURT:

22

MR. ORNOFF:

All right.
Your Honor, first on -- I'm

23

going to try to keep these in short order here.

24

As to the appropriateness of a motion for summary

25

judgment, Rule 3:18 addresses that issue, and it
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1

provides that if it appears from the pleadings,

2

from the orders made in pretrial conference, the

3

admissions, if any, that a party is entitled to

4

judgment, the court shall enter judgment in his

5

favor.

6

And that's where we are on this issue of the

7

simple negligence.

8

I mean, it's kind of hard to separate the

9

collateral estoppel from the motion for summary

10

It says specifically, from the pleadings.

Now

as well as the others.

judgment because they do overlap.

11

But the sole issue as to simple negligence

12

is whether it's included within this umbrella of

13

gross negligence that Mr. Labell has referred to.

14

And I submit that it is not included, that if the

15

Court were to be approached with an amendment to

16

allow simple negligence, that the analysis the

17

Court has to apply is whether or not the proof is

18

different in one than the other.

19

clearly, the proof necessarily has to be different

20

because in one, you're showing a much higher

21

degree of negligence than is required in ordinary

22

negligence.

23

more than a scintilla of· care.

24
25

And I think

You have to show that there was no

Whereas, in simpl.e negligence'· obviously,
the proof is substantially less and the measure of
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l

damages is different.

And that is, they've

2

alleged in this suit a claim for punitive

3

damages.

4

punitive damages.

5

Now, on the

Simple negligence, you don't get

I'm a little lost by the

6

issues pertaining to sovereign immunity that

7

Mr. Labell has brought in.

8

is a plea of sovereign immunity still lurking out

9

there, in the present posture of the case, it's

While I realize there

10

just not ripe for decision, in part because we

11

don't know whether we have simple negligence in

12

here or not.

13

well as gross negligence, I don't know how we

14

reach that issue.

15

special interrogatories to the jury if all parties

16

agree.

17

you know, give the jury instructions on sovereign

18

immunity.

19

If simple negligence is in here as

Perhaps we reach it through

I just have no idea how we -- or do we,

I don't know how to reach it.

I will say this, since Mr. Labell has

20

specifically said that he need only prove simple

21

negligence as to the Commonwealth of Virginia:

22

There is a problem with. that, and that is,

23

Mr. Jenkins was being held at this institution

24

pursuant to a lawful order of a court.

25

sentenced by the Circuit Court of Newport News to
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1

incarceration in the Virginia penal system.

2

there's an exception under the Tort Claims Act

3

Your Honor cited.

4

And one exception is Number 4 in there:

5

based upon an act or omission of an officer,

6

agent, or employee of any agency of government in

7

the execution of a lawful order of any court.

It's the section 8.01-195.3.
Any claim

Now, does that mean in the administration of

8
9

And

medicine and health care?

Absolutely.

Because

10

the Supreme Court's addressed that in the case of

11

Baumgardner v. Southwestern Virginia Mental Health

12

Institute, which is 247 Va. 486, a 1994 case.

13
14

MR. LABELL:

I'm sorry.

Could you give me

that again?

15

MR. ORNOFF:

247 Va. 486 or 442 S.E. 2d.

16

400.

17

detention order committing the decedent to the

18

Southwestern Virginia Mental Health Institute.

19

While under the temporary detention order, this

20

decedent died for lack of medical care.

21

Supreme Court held that the plain meaning of this

22

provision that I've cited the Court to, preserves

23

the Commonwealth's immunity from liability for the

24

acts and omissions alleged in the motion for

25

judgment.

In that case, there was a temporary

The detention order directed
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1

Southwestern, quote, To detain said patient for a

2

maximum of 48 hours from the time of admission to

3

his or her hearing.

4

alleged in the motion for judgment occurred while

5

Southwestern and its employees lawfully were

6

engaged in executing the court's detention order.

7

Thus, plaintiff's claim is a claim based upon acts

8

or omissions in the execution of a lawful order of

9

any court.

All the acts and omissions

And the court, therefore, affirmed the

10

trial court's dismissal.

11

Commonwealth, the Commonwealth ought to come out

12

under that.

13

THE COURT:

So I think as to the

That would pertain to any

14

prisoner in the penal system being held under a

15

lawful order of a Virginia circuit court.

16

MR. ORNOFF:

That's the way I read this now.

17

MR. LABELL:

Judge, I don't think that's --

18

I haven't -- I have read that case, but it's been

19

so long.

20

THE COURT:

This wasn't argued before.

21

MR. LABELL:

No, never been argued before.

22

MR. ORNOFF:

It W?Sn't.

I agree.

And I

23

only raise it now because Mr. Labell has made this

24

reference to the Commonwealth of Virginia is

25

liable simply upon a showing of simple negligence
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1

by the individuals.

2

subject at a later time unless the Court's

3

inclined to deal with it now.

4

we'll be dealing with it, because if we look back

5

at the pleadings, one of the basic allegations of

6

the -- of the complaint was that Mr. Jenkins was

7

held pursuant to the order of the Newport News

8

Circuit Court.

9

point, whether we do it now or later is up to the

10
11

12

Court.
THE COURT:

14

to read the case.
THE COURT:

Judge, I haven't had a chance

Well, I don't mean right this

minute.

17

MR. LABELL:

18

THE COURT:

19

MR. LABELL:

20

THE COURT:

21

Well, it seems to me that we

ought to deal with it now.
MR. LABELL:

16

But at some point,

So we do get into it at some

13

15

It certainly will be a

Oh, okay.
But at this stage.
Before trial, yeah.
And I'll let you respond to that

within the next week or so.

22

MR. LABELL:

Thank you, Your Honor.

23

MR. ORNOFF:

A great part of Mr. Labell's

24

argument about Infant C. v. Boy Scouts of America,

25

and the other cases he's cited, all deal, as I've
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1

pointed out before, with this ultimate issue in

2

the case.

3

issues in the case were the same, that is, if

4

gross negligence, as a matter of law, equated with

5

deliberate indifference, then we wouldn't be

6

talking about collateral estoppel.

7

talking about another preclusive doctrine of res

8

judicata.

9

his argument; we're not raising that.

And I submit that if the ultimate

We'd be

Because they are not identical based on
But we're

10

looking at the facts that the Court determined

11

that supported its decision that there was no

12

deliberate indifference.

13

of collateral estoppel.

14

not claim preclusion.

15

And that's the function
It's issue preclusion,

A couple of other minor points that

16

Mr. Labell raised.

The State claim was dismissed

17

in the Federal Court without prejudice, but it was

18

dismissed because there was failure to follow the

19

statutory requirements of notice to medical

20

malpractice providers as the law existed back

21

then, but that still does not impact in any way

22

the doctrine of collateral estoppel.

23

cases could have proceeded along contemporaneously

24

and whichever one had reached factual

25

determinations first, may or may not have
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1

preclusive effect.
Obviously, if we had gone forward with the

2
3

wrongful death suit that was pending in this court

4

and reached a jury verdict, it's very difficult

5

now to take a jury verdict and apply the

6

collateral estoppel argument over in the Federal

7

Court.

8

made specific factual findings that are now

9

entitled to a preclusive effect in this court.

10

But here in the Federal Court, the court

And finally, the last point he mentions, and

11

I have to defer to him in part because I don't

12

know the answer to this, that Cassidy was not a

13

party in the federal suit.

14

15
16

THE COURT:

I know the first -- I think it

was one of the first points he made.
MR. ORNOFF:

Yes, sir.

I know that looking

17

at the summons in the civil action she's

18

however -- and I don't know the reason for ·this

19

in the opinion and order dismissing the case,

20

she's not mentioned.

21

for that.

22

And I don't know the reason

But she was a named party.

MR. LABELL:

She wasn't sure.

23

far away nobody could find her.

24

never served.

25

~amed,

MR. ORNOFF:

She moved so

She was just

Was she served in this action?
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1

I don't remember.

2

MR. LABELL:

3

Yeah, she was served in this

action.
MR. ORNOFF:

4

So we may have a problem

5

there.

I don't know.

6

party in that suit then --

7

THE COURT:

8

the first time either.
MR . LABELL :

9

THE COURT:

10
11

I don't believe you argued that

Judge
I don't believe you argued that

Cassidy was left out.
MR. LABELL:

12
13

Clearly, if she was not a

I think that's part true.

It

escaped me at that point.

14

THE COURT:

15

MR. ORNOFF:

16

Mr. Labell's arguments.

17

exhausted the issue, and it's back in the Court's

18

court.

19

THE COURT:

20

MR. LABELL:

Okay.
So that would be my response to
I think we've now

All right.
Judge, I just want to say one

21

thing in response to counsel:

22

collateral estoppel does deal with the issue of

23

preclusion.

24

to recitals of the evidence in trying to --

25

That's what it is.

THE COURT:

The question --

And he's referred

He says it precludes issues, but
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1

not claims.

Otherwise, it would be res judicata

2

rather than collateral estoppel that we're dealing

3

with here.
MR. LABELL:

4

Well, we are dealing with

5

collateral estoppel, but collateral estoppel has

6

to do with, you know, determinative issues, not

7

indeterminative issues.

Determinative facts, not

8

indeterminative facts.

And the determinative fact

9

is whether or not the Federal District Court made

10

a finding that there was no gross negligence.

11

there's -- and he didn't.

12

statement that he did.

13

he said anything -- the federal district judge

14

said anything about gross negligence or ordinary

15

negligence.

16

And the mere fact that the judge may have recited

17

some of the evidence does not --

There's just no

There's no statement where

There were no findings as to that.

THE COURT:

18

And

He claims it's findings as to

19

even simple negligence in the -- when you're

20

citing language with -- from Exhibit E, I think.

21

MR. ORNOFF:

Yes, sir.

22

MR. LABELL:

Judge, I don't think an

23

appellate court, Your Honor, can make a new

24

finding of fact not made in the district court,

25

Judge.
..·,

Your Honor, that's just their basis for

:;
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1

affirming it, Your Honor.

2

findings of fact.

3

fact.

4

what they did.

5

That's not a finding of fact, Your Honor.

~he

judgment, and that's

They affirmed the judgment.

THE COURT:

All right.

Well, I'll give

you
MR. ORNOFF:

10
11

They can affirm

no collateral estoppel.

8

9

They can't make new findings of

So we -- so, Your Honor, we submit there was

6
7

They're not making new

If I may just point out one

thing?

12

THE COURT:

13

MR. ORNOFF:

Yes, sir.
Mr. Labell keeps referring to

14

the fact that the federal judge merely recited the

15

evidence.

16

federal judge's opinion, which is Tab C, the court

17

starts that paragraph off, Contrary to the

18

plaintiff's assertions, the court concludes that

19

the facts in the instant case could not lead a

20

reasonable jury to conclude -- the name of the

21

defendants -- acted with deliberate indifference

22

to Jenkins' medical condition.

23

apply law without determining facts first.

24

cannot apply law without determining facts first.

25

That's what this court did.

But if you look at page 8 of the

Courts cannot

It determined the
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1

facts.

It determined the fact in the light most

2

favorable to the plaintiff as it was required to

3

do under the standards for granting summary

4

judgment.
THE COURT:

5

All right.

Mr. Labell, I'll

6

give you -- will a week be enough time for you to

7

respond to his point with regard to the

8

exceptions?

9

10

MR. LABELL:

Yes, sir.

THE COURT:

All right.

And then how much

11

time do you want?

12

for you all, but I want you all to have a chance

13

to -MR. ORNOFF:

14

I want to get this opinion out

Well, in absolute candor with

15

the Court, and I apologize because this was my

16

excuse last time, the night before I realized the

17

forest for the trees last time.

18

morning before, this whole issue of the exception

19

occurred to me.

20

another State institution where it is directly on

21

point.

22

I'd just like to be able to submit any other

23

authority on that point as well.

This time, the

I'm handling a case right now for

There might be other authority out there.

24

THE COURT:

25

MR. ORNOFF:

Okay.

Well, how about --

How about if I get mine --
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1

THE COURT:

2

MR. ORNOFF:

3
4

5

Go ahead.
I said that this only occurred

to me this morning.
MR. LABELL:

You were saying you want to

brief it more fully?

6

MR. ORNOFF:

I'm simply --

7

MR. LABELL:

That will be all right with me.

8

MR. ORNOFF:

I'm simply going to suggest

9

THE COURT:

It might be easier for you to

10

respond to it if you let him do that first.

11

MR. LABELL:

I have no objection.

12

MR. ORNOFF:

Yeah.

I'll get something into

13

the Court within a week and you'll take another

14

week on that?

15
16

THE COURT:

And give me a copy of this

proceeding, please.

17

18

(Whereupon, the hearing was concluded

19

at approximately 11:00 p.m.)

20
21
22
23
24
25 , ....
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1

THE COURT:

2

MR. LaBELL:

3

I filed a motion to rehear,

Your Honor.
THE COURT:

4

5

All right.

All right.

on sovereign

immunity?
MR. LaBELL:

6

On a number of grounds, Your

7

Honor; but I guess starting off, the court's -- the

8

way I read the court's opinion, Your Honor, it was

9

saying the case should be dismissed in toto; and we

10

actually talked in our previous hearings about the

11

liability of the Commonwealth, which is the party;

12

and none of the arguments or positions taken up in

13

the court's memorandum affect the liability of the

14

Commonwealth as I understand it.

15

would still be a party irrespectable to the

16

principles that the court said and discussed in its

17

opinion.

18

So the Commonwealth

I received yesterday in response to my

19

motion of Mr. -- from counsel, Your Honor; and he

20

says that the claim would -- Commonwealth's liability

21

is limited to cases of ordinary negligence; and, Your

22

Honor, I don't think that's correct; and the statute

23

itself -- the case he cited doesn't say anything

24

about what kind of negligence or liability of the

25

Commonwealth is imposed upon the

Commonwea~th
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3

1

Section 8.01-195.3, but the statute says that -- that

2

statute says that the Commonwealth is liable like an

3

ordinary person on the count of damage for personal

4

injury or death caused by negligent or wrongful act

5

or omission of any employee.

6

THE COURT:

7

MR. LaBELL:

8

THE COURT:

No.

What -- Are you citing

another case?

11
12

Well, this is Mary L. Whitley,

Your Honor, administrator of --

9

10

What case is this?

MR. LaBELL:

No.

I'm reading from the

statute.

13

THE COURT:

14

MR. LaBELL:

All right.
I'm responding, Your Honor, to

15

it.

16

position that the Commonwealth is still the liable

17

party irrespective, I guess, to principles the court

18

announced in its decision because the principles

19

discussed then, Your Honor, did not deal with the

20

liability of the commonwealth then.

In my memorandum, Your Honor, I took the

.~e

21

The -- Counsel in his response, Your Honor,

22

took the position that the Commonwealth would not be

23

responsible for any gross negligence and took the

24

position that the case is only for one -- for gross

25

negligence, and the court adjudicated that'it was a
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1

case of ordinary negligence; but my point, Your

2

Honor, is if you look at the statute, there is

3

nothing in the statute which waives the liability.

4

It waives the immunity of the Commonwealth which

5

limits in any way the liability of the Commonwealth.

6

What it says is the commonwealth is liable for

7

personal injury or death caused by negligence or

8

wrongful act or omission of any employee.
Now, what the word there -- Negligence,

9

10

wrongful act or omission, Your Honor, are broad

11

terms.

12

any other form of wrongful act that the

13

you know, the law recognizes.

14

there's no case law cited by the defense, Your Honor,

15

to sustain their position.

They certainly include gross negligence or

So there

that the,
and

16

So my first point was, Your Honor, that the

17

Commonwealth is liable for both gross negligence and

18

ordinary negligence; and I'm sure the court will

19

recall the case which we cited earlier, the boy scout

20

case,

21

gross negligence and ordinary negligence are the same

22

thing.

23

they're descriptive terms.

24

nature of the wrongful act.

25

in which the Virginia Supreme Court said that

They're just one body

two ways that --

They don't change the

The other defense that counsel ra'ised, Your
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1

Honor, was that the requirement of giving of -- are

2

in the same section on which ·the liability of the

3

Commonwealth is based.

4

inmate of the state correctional institution

5

are conditions of the liability of the Commonwealth,

6

Your Honor.

7

state correctional institution is defined in the code

8

section unless the claimant verifies and filed the

9

grievance procedure, Your Honor.

It says any claim by an
These

It says any claim by an inmate of the

We don't think

10

that's applicable, Your Honor.

11

by an inmate; and the man died, and there is no way

12

he can file a grievance procedure.

13

that has any liability or any application to our

14

particular situation.

15

procedure filed in this case, and it would be an

16

impossibility.

17

It's a claim under the Virginia Death By Wrongful Act

18

case in which the case is brought by the man's

19

relatives and the person represented -- see the

20

representatives of those people are bringing the

21

suit.

22

think that provision is applicable either, Your

23

Honor.

24

25

This is not a claim

So I don't think

There wasn't any grievance

This is not a claim by an inmate.

So it's not a claim by an inmate.

So we don't

The second thing, Your Honor, is that we
feel the court -- sovereign immunity is not a defense
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1

with regard to gross -- to gross negligence because

2

the doctor here was performing a ministerial act; and

3

with regard to the nurses, Your Honor, we have cited

4

the case where the nurses' actions ordinarily are

5

ministerial acts as well.

6

Your Honor, we'd ask the court to review its

7

decision with regard to collateral estoppel because

8

we do not feel that collateral -- the federal case

9

ruled out gross negligence.

The federal case never

10

discussed gross negligence; therefore,

11

essential to the court's decision.

12

is no collateral estoppel as to gross negligence; and

13

we feel the plaintiff could proceed on the gross

14

negligence theory, Your Honor.

15

court to reconsider its ruling.

16

it wasn't

Therefore, there

We're asking the

MR. ORNOFF:

can I look at this for just a

18

MR. LaBELL:

Sure.

19

MR. ORNOFF:

Your Honor, on the first point

17

second?

20

Mr. LaBell raises that the tort claims act is not

21

limited merely to negligence, I would point out to

22

the court that it is limited to acts or omissions

23

while acting within the scope of his employment under

24

the circumstances where the Commonwealth -- if the

25

private person would be liable, by definition gross
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1

negligence is outside of the scope of employment;

2

and, therefore,

3

the tort claims act would not apply.

4

apply if it was ordinary or simple negligence, and I

5

think that is basic -- I don't have the case right

6

now, but I think that is basic tort law and law of

7

agency.

8
9

if his claim for gross negligence
It would only

Secondly, Judge, as far as the grievance
procedure issue, wrongful death action is a right of

10

action that arises out of a single cause of action.

11

We see this frequently in the situation where a

12

person is injured in a car accident and the injury is

13

of the point of that accident and they die beyond the

14

two years within which to bring the suit.

15

wrongful death action is time-barred because it

16

arises out of the same cause of action; that is, the

17

bundle of elements of the claim that accrue on the

18

date of the car accident.

19

The

There was some harm.

In this case the claim is made that the

20

inmate was neglected for a period of some three years

21

preceding his death.

22

claims that he had seizures during this three years;

23

so he had arguably damages within the three years; so

24

the cause of action accrued long before this; and,

25

therefore, the grievance procedure for inmates should

He had -- I believe there's
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1

have been employed by the inmate.

There's no claim

2

that the grievance was ever filed.

3

any being filed; and, therefore, since it is the same

4

cause of action on which both the wrongful death

5

action is based as well as the inmate's personal

6

injury action for failure to prescribe adequate

7

medications leading then to his seizures, it's -- it

8

seems to me that this exception does apply; and,

9

therefore, we're outside of the scope of the tort

I'm not aware of

10

claims act unless the grievance procedure was

11

utilized.

12

on sovereign immunity, Judge, I think the

13

court was correct in its earlier assessments as to

14

the individuals.

15

discretion.

16

Larsen, which we've cited previously, supports us on

17

that that the health care providers who are working

18

in the state's system -- in Lohr it was the public

19

health employee -- the doctors are entitled to

20

immunity where the rules and regulations,

21

limit the scope of what they can do -- where it

22

describes what they have to do, what they don't have

23

to do, and so forth.

24

of -- of regulatory direction, the Supreme Court held

25

that the doctor was entitled to sovereign Jimmunity.

They are using judgment and

We think that the case of Lohr v.

in effect,

Even there with the high degree
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1

As to the issue of collateral estoppel, I

2

must confess that I was a little confused by the

3

court's earlier opinion; but as I understand it, if

4

the claim here is for gross negligence and willful

5

and wanton, which is what the claim states in the

6

motion for judgment, then the court is of the opinion

7

that it is barred by the prior Federal court

a

proceeding which also alleged the claim for gross

9

negligence and deliberate indifference; and the case

10

cited in our brief that we filed the other day stands

11

for the proposition that where the proof is the same,

12

where the same evidence would support both actions,

13

there is the sufficiency of identity of facts for

14

purposes of collateral estoppel.

15

On the other hand, if, though not

16

specifically alleged, ordinary negligence is included

17

in the allegations of gross negligence and deliberate

18

indifference that's stated in the motion for

19

judgment, then I understand the court's ruling is

20

that the sovereign immunity aspect applies and would

21

also bar the suit; and that would be our position.

22

THE COURT:

23

MR. ORNOFF:

Yes, sir.

24

MR. LaBELL:

What?

25

That was the ruling.

Say that again Your,

Honor.
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1

THE COURT:

Well, that the collateral

2

estoppel, you know, bars the gross negligence; and if

3

simple negligence is included in it, then sovereign

4

immunity bars that.

5

MR. LaBELL:

6

interrupt, counsel.

7

clarification.

Okay.

I didn't mean to

I was just trying to get

That's all.

8

MR. ORNOFF:

9

THE COURT:

I was finished.
Now your -- other than

10

disagreeing with that, your point today that you

11

claim that the court missed or didn't deal with is

12

succinctly put as what?

13

MR. LaBELL:

The Commonwealth, Your Honor,

14

is not -- none of those applications have anything to

15

do with the claim of the commonwealth.

16

talked about before deal with the liability of the

17

individuals, the responsibility of the Commonwealth,

18

which the Commonwealth is liable under ordinary

19

negligence under the statute.

20

prove against the Commonwealth is the ordinary

21

negligence; and so we feel there is the claim there,

22

Your Honor, for ordinary negligence.

23

THE COURT:

The things we

That's all you have to

And you say there was the

24

grievance that arose within that three years that was

25

not pursued by the inmate.
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MR. ORNOFF:

1

There was a potential grievance

2

based on the fact that he wasn't being medicated

3

adequately and had seizures during that time period,

4

and that would be the accrual of the cause of action

5

and
MR. LaBELL:

6

Well, there's no accrual to the
There

7

cause of action, Your Honor, to this injury.

a

was no injury until there was death, so there was no

9

cause of action until the man died.
MR. ORNOFF:

10

I beg to differ.

There was an

11

accrual when he had -- under your theory -- when he

12

had the seizure prior to his death, that was the

13

damage, however small it may have been.

14

MR. LaBELL:

15

THE COURT:

16

Well, of course.
When was that?

How far along in

this time line?
MR. LaBELL:

17

Your Honor, in the last year,

18

he had reportedly had a couple of seizures.

19

remember the exact dates of them right now, but I

20

don't think -- This is not a statute of limitations

21

argument.

22

man knew that he wasn't getting the right medication;

23

and, second of all, I don't think that

24

claims -- by the party, by an inmate.

25

claim by an inmate.

I don't

Your Honor, the fact is, I don't think the

it says if
This is not a

It was claimed by his' relatives
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So I

just don't think that

1

after the man's death.

2

section has any relevance in the application at all,

3

Your Honor.
With regard to the

4

Your Honor, going back

5

to the basic argument, even if we assume that

6

sovereign immunity does apply, ordinary -- the nurses

7

are responsible for ministerial acts, and you don't

8

have to prove gross negligence for ministerial acts;

9

and there's quite a lot of case law that when a nurse

10

follows an order, that's a ministerial act.

She

11

either follows the order or doesn't follow the

12

order.

13

transfer doctor's orders from one piece of paper to

14

another piece of paper, and that didn't happen.

15

That's a ministerial act; and, therefore, the case is

16

even -- The court cited in -- the court's quotation

17

says that for ministerial acts, the sovereign

18

immunity -- no matter who you are.

19

clerk of court and your employee doesn't transcribe

20

the document in the proper place -- there is no

21

sovereign immunity to the ministerial act.

22

fact that the person has the potential of having the

23

sovereign immunity be applied to them doesn't mean

24

that it necessarily applies to -- is applicable to

25

the individual at all times and all

In this case all the nurses had to do was

You could be the

places~
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1

to look to the nature of the act, and with nurses

2

this transferring this thing from one book to another

3

book, in effect, is a ministerial act.

4

Now, with the doctor -- it's our position,

5

Your Honor, that even with regard to the doctor

6

what we concede, Your Honor, ordinarily doctors

7

would -- would have sovereign immunity, and we would

8

have to prove gross negligence.

9

doctor at the time was doing an act which was

The fact is if the

10

ministerial; and, Your Honor, the case of Lohr points

11

out this unnecessary part of immunity analysis.

12

the level of discretion required of an employee

13

performing this job; and was the employee,

14

exercising that discretion, discharged of his

15

duties -- was in exercising that discretion

16

discharged of the duties when the alleged negligent

17

act occurred.

18

what -- When you did this act, was there discretion

19

in the act?

That was an issue; and our position,

20

Your Honor,

is that the doctor -- of course, there

21

was the regulation that required him to review

22

medical prescriptions and not just renew the

23

prescriptions.

24

didn't do that. Now, therefore, whereas generally,

25

yes, the doctor has -- would have discretion.

It's

in

You can be -- you know, it's --

That was a ministerial act, and he
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In
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1

this case you have a particular regulation.
Counsel -- of course, I haven't had a chance

2
3

to look at these, the memorandum of counsel.

just

4

got it myself I think yesterday -- cited the case in

5

which they said that internal -- that's his private

6

rules of the private company are not evidence of

7

negligence; but, first of all, that's not the issue

8

here.

9

discretion.

I

The question is whether the man had
It's not an issue of what -- we're not

10

dealing with proof of negligence.

11

whether or not he had discretion -- if there is the

12

regulation that's applicable to his behavior.

13

didn't have discretion.

14

doctor did not have discretion, and we submit that

15

obviously the nurses didn't have discretion.

16

if we take the position that sovereign immunity is

17

applicable under the principles of sovereign

18

immunity, there was discretion.

19

We're dealing with

He

So we would submit that the

Now, Your Honor, that

So even

what that would

20

establish, Your Honor, is that the plaintiff could

21

recover against these individuals by proof of

22

ordinary negligence; and we feel, Your Honor, that

23

the claim of ordinary negligence is a part of this

24

case because the motion for judgment alleged -- we

25

did talk about gross negligence -- that's true -- in
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1

the -- in the pleadings, Your Honor, but we feel that

2

there is other language in there that talks about

3

neglect and not characterizing it, which would cover

4

ordinary negligence; and, additionally, we feel, Your

5

Honor, ordinary gross negligence can be stricken as

6

surplusage if it's the bigger problem; and so we feel

7

that the claim of gross negligence would include

8

is the lesser included aspect to ordinary negligence.

9

The last point, Your Honor, is the -- going

10

back to the import of the federal case, and in that

11

case we -- our position, Your Honor -- We stated

12

several times that the federal proceedings do not

13

preclude the plaintiff from asserting ordinary

14

negligence, and everyone agrees to that; and we feel

15

it doesn't prevent the plaintiff from asserting a

16

claim of gross negligence; and the reason for that is

17

that the Federal Court never made any finding with

18

regard to the existence of gross negligence; and as

19

the court, Your Honor -- and you quoted in your

20

opinion from the Glasgow case.

21

finding of the issue of facts sought to, which was

22

previously litigated in the previous action, must

23

have been essential to the judgment of the prior

24

court.

25

to a judgment, are not considered -- do not work the

It says that the

Dictas and opinions, which are not essential
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So it was conceded in the

1

collateral estoppel.

2

pleadings and even in the position that both parties

3

took in the federal case was that gross negligence is

4

not the same thing as deliberate indifference; and

5

their position in the prior case was that deliberate

6

indifference was -- and this is true.

7

legally right, and they won the case on that ground.

8

There is a difference between gross negligence and

9

deliberate indifference.

They were

Deliberate indifference is

10

a different thing, and it's a higher standard of

11

proof.

12

It's an intentional -- quasi intentional as opposed

13

to recklessness, willfulness, that type of thing

14

whereas negligence -- as the Supreme Court -- our

15

Supreme Court has pointed out, gross negligence is

16

negligence.

17

it into two parts, and you can call it -- part of it

18

It's a greater -- it's an intentional wrong.

You can divide negligence once you have

-- you can call it gross.

You can call it ordinary

19

negligence, but negligence is negligence; and

20

recklessness is something else; and this deliberate

21

indifference is different from negligence whether you

22

call it gross negligence or ordinary negligence; and

23

no place did that Federal District Court say there

24

was no gross negligence.

25

they had said it, it would have been a mere dicta

They never said -- and if
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1

because it wasn't essential to their decision; and

2

being unessential to their decision, there was no

3

collateral estoppel.

4

Your Honor, that's the point that we're

5

asking the court to reconsider with regard to its

6

ruling that there was a collateral estoppel with

7

regard to gross negligence.

8

9

Now, I will -- Your Honor, I want to state
the record accurately.

There's one that -- whereas

10

the United States District court never discussed the

11

existence of gross negligence because it was an

12

irrelevant consideration, and both parties -- they

13

took the position at that time in that case that

14

gross negligence would not sustain the federal claim;

15

and that was their correct position.

16

negligence would not have sustained that federal

17

claim because what it takes to sustain a federal

18

claim is a quasi intentional act, and that didn't

19

happen; and that was the correct distinction that

20

they took, but as the

21

decide in the federal case is whether or not there

22

was deliberate indifference.

23

made no ruling as to whether or not there was gross

24

negligence, which everybody conceded would not have

25

been enough even if it existed; and the part that --

Gross

the issue the court had to

The court naturally
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1

so that was the ruling of the u.s. District Court.

I

2

looked at that decision fully, and the U.S. District

3

court never made any statement about gross negligence

4

at all, existence or nonexistence.

5

appealed to the u.s. court of Appeals, they did a

6

very quick affirmation; and they did make a statement

7

that -- they made a gloss, statement of a gloss, Your

8

Honor, did make a dicta then.

9

exact terminology they used, but they did -- they

When the case was

I don't remember the

10

on appeal they made some statement, which in my

11

opinion

12

issue.

13

make some statement which

14

gross negligence, Your Honor, and that -- but that is

15

dicta.

16

wasn't; and as our supreme Court of Virginia said,

17

Your Honor, and the part that the court quoted in its

18

letter of opinion, in order for a finding of fact

19

and it's not the same facts in issue -- not the same

20

evidence, Your Honor.

It's right here.

The court

21

has said what the controlling issue is.

The facts

22

sought must have been litigated in the previous

23

action and must have been essential to the prior

24

judgment.

25

If it's dicta, thus it's controlling; and that's what

which is clearly just a dicta to this
It had nothing to do with it, but they did
about -- I think it was

It's not the issue in the case, and it

If it's not essential, then it's dicta.
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1

we have here, Your Honor.

2

negligence was the -- there was no collateral

3

estoppel as to gross negligence; and we'd ask the

4

court to reconsider its ruling on that point and also

5

allow the case to proceed, Your Honor, in any event

6

against the Commonwealth because there's really no

7

reason, no matter how the court looks at the issues,

8

why it should not.

10

And the nurses and the

THE COURT:

9

We believe that gross

doctors

11

MR. LaBELL:

12

THE COURT:

Well, yes, sir.
-- in which you claim were

13

ministerial acts because there were regulations that

14

they -MR. LaBELL:

15

16
17

18

Honor.

Well, not the nurses, Your

The nurse's act doesn't require regulation.
But with the nurses it was just

THE COURT:
translating --

19

MR. LaBELL:

20

THE COURT:

21

MR. LaBELL:

Yes.
-- directions.
There's really not much of a

Just that the whole thing got

22

dispute about it.

23

started when the doctor wrote something down here and

24

the nurses took it over here on the actual chart

25

which they use to give medicine.

They just wrote it
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1

wrong on the second place, and that went on for a

2

yaar -- more than the year before the man died.

3

That's actually how it happened, and no one ever

4

discovered it.

5

doctor told him to have.

He was getting half the medicine the

MR. ORNOFF:

6

Your Honor, we're getting

7

we're looking now behind -- far behind the face of

8

the motion for judgment, but I ' l l rise to the

9

occasion.

The transposition didn't cause his death.

10

It was the failure to give him the adequate dosage,

11

arguably.

12

purposes of this argument, we'll accept that.

13

the fact that the nurses did not pick up on the

14

transposition over the year or so afterwards; and

15

that act, not the transposition, requires the

16

exercise of judgment and discretion.

17

nurses to understand that he was not getting the

18

proper dosage; and for the same reason, the failure

19

of Doctor Ibera to follow the -- assuming he did fail

20

to follow the regulation -- was not the cause of this

21

man's death.

22

recognize through multiple visits with -- this man

23

came into the clinic -- for the failure to recognize

24

the inadequacy of the dosage.

25

judgment and discretion.

I won't concede the point; but for
It was

It requires the

It was the failure of Doctor Ibera to

Again, we're back to
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1

The doctor is talking, you know, talks to

2

the man about are you having any seizures?

No, I'm

3

not.

4

and the blood -- the blood samples are showing low

5

levels.

6

that, but incorporating that information into the

7

clinical picture, the patient -- again, all goes to

8

judgment and discretion again.

He's looking at the lab reports on blood drawn

9

Maybe he was negligent in not recognizing

I don't know.

As far as the collateral

estoppel~

Judge,

10

we're back to where we were many issue -- many

11

sessions ago; and that is facts versus ultimate

12

issues.

13

decision under whatever the theory was, made

14

conclusions of facts; and under the facts the Federal

15

Court determined there is no gross negligence because

16

the Supreme Court has said what is gross negligence

17

and what is not; and that very simply is if the

18

defendant exercises some degree of care for the

19

safety of others, it cannot be said that he was

20

grossly negligent.

21

case; and in that situation if we apply that legal

22

principle to the facts determined in the Federal

23

court, it cannot be said as a matter of law that he

24

was grossly negligent or that anybody was grossly

25

negligent; so we're left back with simple negligence

The federal court, in order to reach its

That was the Kolby v. Boyden
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1

if at all; and I contend that we're not -- that we

2

don't have it in the case, never been pled in the

3

case; and to the extent that it is held to be

4

included, it's barred by sovereign immunity.

5

would -- we would ask the court to enter an order

6

today dismissing the case as to all parties on the

7

grounds we've previously argued -- trying to get the

8

word out -- ad infinitum.
I'm glad you didn't use another

THE COURT:

9

10

term that

11

ends with an N.

as many sessions as we've had -- that

All right.

12

So we

Well, I agree.

I've

13

reconsidered your arguments today and overrule all of

14

them, Mr. LaBell, with regard to the matters that you

15

argued today; and I'm ready to enter the decree.
MR. LaBELL:

16

Judge, the court's going to

17

dismiss the case with regard to the Commonwealth as

18

well?

19

THE COURT:

Yes.

20

MR. LaBELL:

Okay.

21

MR. ORNOFF:

Here's the original order.

22

MR. LaBELL:

Your Honor, for the purpose of

23

the record we'd like to -- before we proceed on our

24

brief -- and we're relying on the grounds stated in

25

our brief, Your Honor.
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THE COURT:

1

All right, sir; and the brief

2

wLll be made a part of the record in this matter; and

3

those arguments that you presented today were the

4

arguments advanced in your brief.

5

All right.

Thank you very much.

6

(The hearing concluded at 11:13 a.m.)

7
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