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IN THE

Supreme Court of Appeals of Virginia
AT RICHAtiOND.

JOHN B. \VINFR.EE, JR., ET ALS., TRUSTEES, &C.,
vs.
ISAAC T. 1\IANN, ET AL.

PETITION

~.,OR

\VRIT

0~-,

ERROR.

To tke Honorable Chief rlzt.s~ice a-nd tlze Assoc-iate Justices- of
the Su.preme Conrt of .Appeals of V·i-rginia:
Your petitioners, John B. Winfree, Jr., C.. W. Gooch apd
B. E. Hughes, surYiving Executorial Trustees under the will
of J. B. \Vinfree, deceased, R. T. vVatts, Jr., S. H. Watts,
.James 0. \Vatts and R. C. Watts, Trustees for lfa.ry Watts
James, T ..Ashby 'Vatts, Trustee for :Niaude W. Batchelor,
l . ynchburg Trust & S'a\tings Bank, Executor of the estate 6f
l\Tary L. Cheatwood, deceased, J. B. Winfree, Jr., and C .. \V..
Gooch, Executors of the estate of Robert Winfree, deceased,
E. C. Ivey, T. Ashby \Vatts, Putnam vV. Kyle, Lucile W.
Black, Henrietta Cheahvood, S. H. Watts, Judith C. Thornhill, Lelia \V. Stacy and l\{aude W. Batchelor, respectfully
show that they are ag·grieved by an order and judgment entered by the Corporation Court for the City of Lynchburg
on the 3rd day of January, 1929, in a certain attachment proceeding· then pending in said Court, wherein your .petitioners,
were plaintiffs, Isaac T. Mann was principal defendant, and
the Pocahontas Fuel Company, Inc., was co-defendant, and
whereby the attac.hment of your petitioners was quashed and
abated and the action of your petitioners dismissed and judp;ment for costs rendered against your petitioners. A copy
of the record is hereto attached as a part of this petition.
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THE PERTINENT FACTS.
The question in issue arises out of an attachment proceeding· instituted by your petitioners as preferred stockholders
of Smith-Briscoe Shoe Co., Inc., ag~1inst Isaac T. ~faun, as an
officer and director of said Company, to recover clamagefi
aggregating $56,800.00, with interest, for alleg·ed wrongful
acts of the directors, including the said ~Iann, resulting in the
loss of stock of petitioners in said· Company. Said ~fann being a non-resident of the State of Virginia, but having assets
in the State, to-wit, in Tazewell County, the attachment snit
was instituted.
The S'mith-Briscoe Company had been a Virginia Corporation with its head office and the factory business located at
Lynchburg, Virginia. Preceding the institution of the present action, it had ceased business and become insolvent and
had disposed of its assets for the benefit of its creditors, nothing being paid on stock. For present purposes the merits of
the case are immaterial, as the action was dismissed on preliminary pleas to the jurisdiction, and it is the ac.tion of the
Court on these pleas which is now brought into CJUestion.
The present attachment action \Vas instituted in Lynchburg,
v;rhere the cause of action arose, against Isaac T. 1\Iann, a nonresident, and attachment was issued against the Pocahontas
l~uel Company, Inc., with head office in Tazewell County,
Virginia, as co-defendant-the said Isaac '1\ ~Ianu being the
holder of stock in said Company.
.
Five motions to quash and special pleas were. filed by the
co-defendant, raising- questions as to the sufficiency of the
service on said co-defendant and as to the venue and jurisdiction of the Lynchburg· Court. The principal defendant ~{ann,
was proceeded against by order of publication and had not
appeared in the case.
The Court dismissed the attachment and action on the
question of venue and jurisdiction and so deemed it unnecessary to deal with the other questions raised. Thus, the only
question now before this Court is the one of venue or jurisdiction. Plaintiffs filed motion:-; to strike out., and a demurrer to, the objec.tions to venue and jurisdiction.
It was not denied that the canse of action arose in Lvnchbnrg· or that the prineipa_l defonclant 1\Tnnn, was a HOii~resi
(lent-nor was it disputed by plaintiffs that the co-defendant
lw.d its principal office in Tazew(~u CotJHty, Virgi11ia.
\Ye may thus epitomize and sum np the real,-
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QU-ESTION TO BE ANS\VEREDCan an attachment procee~ling against a non-'resident he
brought in the City or County where the cause of action·
arose when the principal defendant is not served in person
and no attachment is served in such City or County, but is
served in another county of the State-or can such action
only be brought in the County or City where the estate or
debts, due the principal defendant, is situated and the attachment is served 1
The lo,ver court adopted the latter vie'v and held that ~faun,
being a non-resident aud proceeded against by publication,
and having no estate or debt in .Lynchburg, there was no
venue or jurisdiction in the Lynchburg Court and so dismissed the proceeding.
ASSIGN~IENT

OF ER.ROR.

The plaintiffs assign as error the action of the lower court
in quashing the attachment and dismissing the action and
awarding costs agaii1st petitioners.
A.R.GU~1ENT.

Attaehments are of course purely statutory remedies. In
Virginia it is a special code proceeding govern.ecl and controlled entirely by Chapter 269 of the Code of 1919 and
amendments thereto. Sections 6378 et seq.
It is respectfully snhmitteci that the lower court erred in
holding· that it was without jurisdiction and venue in the
present action. In the verbal opiiiion rendered, the Court
stated that the real question was not one of venue, but of
jurisdiction. It is submitted that there is and can be no question as to the jurisdiction of the Court and the question is
solely one of venue. The two terms are often used loosely
in a.n interchangeable w·ay-hut when the specific question.
comes, it is essential to differentiate the terms.
"Jurisdiction is authority to hear and determine a cause,
or it may be defined to be. the right to adjudicate c_oncerning
the stt-bject 1natte1· in the given case. * * * Venue is merely
the place of trial * * * . ''
Burk 's Pleading & Practice, 2nd Ed., 270-271.
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"In short, venue has to do with geogTaphical or territorial
considerations, ·whereas jurisdiction is concerned, with questions of inherent judicial power.''
Lile 's Equity Pleading & Practice, page 13, Sec. 23.
There can be no question but that the subject matter: of the
action at bar is within the jurisdiction-the inherent judicial
power-of the Corporation Court, and the sole question is
this one of venue or where (geographically) the action could
be brought.

It is not and could not be controverted that the attachment
could have been maintained in Tazewell County where the
principal office of the co-defendant is located, and the principal defendant thus has estate. Thus, unquestionably the
action is maintainable in Virginia, since the non-resident defendant has estate or debts due him in the S'tate. The only
authority cited by the judge of the ]ower court as showing
that there was no jurisdiction was the famed and leading case
of Penn.oyer v. N eft', 95 U. S. 714, 24 L. Ed. 565. Frankly, w·e
can see nothing in that case to uphold the contention. The
decisive point in that case was that a personal judgment cannot be g·otten on a published proress. It expressly recognizes
the right of a state to control persons and }Jroperty within
its jurisdiction and to attach nnd render judg-ments in rwm
against property of non-residents. ~Phe opinion at p. 569 of
Vol. 24, L. Ed., says :
·
"So the State, through its tribunals, may subject property
situated within its limits, o'vnecl by non-residents, to the payment of the demands of its own citizens against them and the
(~xereise of this jurisdiction in no war infringes upon the sovereignty of the state where the owner is domiciled * * or.: it is
n. legitimate and just exercise of authority to ho1d and appropriate any· property owned hy such non-residents to satisfy
t.he claims of its citizens.''
All attaehmeut statutes for chtin1;.; again;.;t non-residents
arc based on this proposition as laid down in the Pennoyer
case.
.
The State, thus l1aving tl1e right to suhject the property
of the non-resident defendant in the State and having provided by statute for so doing and the jurisdiction being in
the Circuit and Corporation Courts which, under the statute,
are, with certain immaterial exceptions given "original and

------------~

J. B. \Viufree, Jr., et als., v. I. T. l\Iann, et al.

5

.gene·ral j~w·isdict-ion of all cases in Chancery and Civil cases
at law," (Code Sections 5890 and 5905), it necessarily follows that every Circuit and Corporation Court in the State
l1as ''jurisdiction'' over all of such acti01is and can exercise
this jurisdiction unless restrained by some "venue" statute.
Thus, the question becomes one purely of venue.

This principle is fully recognized and expressed by this
Honorable Court in two cases-in 1Vl oore v. N. & W. Ry. Co.,
124 Va. 628, 635, this is found-

'' * * * where the proper parties are before a Circuit Court,
then by virtue of Statute (Section 3058 of the Code-now·
5890) and the common law rule on the subject, its territorial
:jurisdiction over persons aAul property is co-extensive with
the bounds of the whole State, except as limited by the venue
statutes, Sections 3:.U4 and i3215 (now 6049 and 6050); and
b~ut for sztch venue statutes, if a party defendant be once gotten before such Court, in a litigation o-ver a subject matter
of which the Court has general jurisdiction, and which.subjeet
matter is actually before the Court by proper pleading and
otherwise, such party would have no priv·ilege of den~a.ndin._q
that the trial should be had in any other Court of State, it
·ma.tters not 'where the ca•lloSe of action 'lnay have arisen or
where else in the State the defendant may reside.''
·
In Sonther-n Land, &c., Co. v. Jiassaponax Corp., 145 Va.
.317, the opinion by West, J., quotes with approval the opinion
by Sims, J., in the 1\Ioore case ttnd sets out the same principle.
It further quotes from Lile 's Equity Pleading and Prac.tiee, as follows :
"Thus, as already shown, every circuit and corporation
court in Virginia '"' * is vested with complete equity, jurisdiction; and ~onsequently, so far as concerns question of jurisdiction, every court has the power to have and determine
any equity case brou.ght before it-and this without regard
to the County or Corporation in wh·ich the parties 1·eside, or
the controversy a.rose, or in which tlze s·ubject matter ·is." •F.<

The same rule necessarily applies to lo'v eases since Sec.
5890 of the Code confers jurisdictio:n at law and in equity in
identical terms, viz: ''original and general jurisdiction of
all cases in chancery and civil cases at law.''
.
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It would thus seem beyond question that there is and can
be no doubt of the jurisdiction of the lower court a-nd that the
question of venue alone is impoi'tnnt. \Ve shall now consider
this point.

VENUE PR.OPEH.L Y LAID.
As stated above, the matter of attachments in \Tirginia is
now a Code of procedure, pure and simple. The only question tlwrefore i~ whether under the attachment statutes, the
venue is properly laid in the Court where the cause of action
arose.
\Ve had thought that an all sufficient answer to the question was the plain language of the Code on the subject and are
yet .at loss to understand how the learned judge of the lower
court reached a different conclusion-except that he apparently confused "jurisdiction", or potential pow·er, with
•' venue'' .the place for trial.
Code S'ec. 6381,. found in the chapter on ..t\.ttachments, would
seem plainly and unequivocally to provide the proper venue
in Lynchburg·. It is headed, '' J' enue of Attachments", and
pr_ovicles :
''The venue of attachments shall be determined with refermwe to the 1Yrincipal defendant and those liable jointly with
him, as though they were the sole defendant, and as _to the1n
it shall be the same as in actions at law where the right of act-ion has accrued, or the attaclunent ·may be issued in the
County or City in which the principal defendant has estate
or debts owing him." (Italics ours.).
It will be noted that the statute expressly provides for the
action where the cause of action arose-in this case, Lynchburg-hut gives an alternative of briugi.ug it where the estate
is or the debt is o'ving·. We see no argument that can make
this plainer th.an the statute itself: See Burks Pleading· and
Practice, 2nd Ed., p. G75. Nor would we go further, but for
the fact that the judge of the lower court l1as apparently seen
~o1nething in the law which we do not and cannot sec.
It is to be noted--as further emphasizing the plain declaration of the statute that it says·iu eifect that the plaee of residence of the eo-defendant is to have no bearing on the question of venue-whic·h is determined with reference to the
principal defendant.

\
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Further, yet, against a non-resident, the place where the
cause of action arose is the logical place for trial, since ordinarily, the witnesses would be more convenient and available
there.
Section 6'387, also in the ..t\.ttachment Chapter, makes our
contention still plainer, when it provides that process in attachment may be directed "to ·the sheriff, sergeant, or constable of any county or city". This was necessary, since the
action could be brought where the cause of action arose, which
would often be a useless right, unless process could be sent
out of the county.
Further reinforcement to our position is found in Sec~
tion 6389, from tho Chapters on . .o\ttachments,
.
which provide
as follows:
"If the attachment be against a principal defendant who
is a non-resident, '"' * '"' the attachment may also direct the
sheriff or other officer to levy the same or any remainder,
vested or contingent, or the prinicpal defendant. * * *
''An attachment may be levied upon any estate or the defendant, whether the same: he i·n the Cownty or City in which
the attachment issued, or ·i·n a·ny other, either by the officer of
the County or City wherein the attachment issued, or by the
officer of the County whore the estate is.'' (Italics ours.)
Fiero is express provision for sending process to anotner
county or city than where the attachment issues, in suits
ag·ainst non-residents. \Vlwt possible use in providing for
levying an attachment on estate, whether in the County where
tlie attachment issues or not, if the attachment can only be
brought where the estate is?
Thus, on reading- Sections ()381, 6387 and 6389, it would seem
plain, so that he who runs may read, that an attachment action against a non-resident might be maintained where tl1e
cause of action arose and the attachment be levied anvwhere
in Virginia. See also Burks Pleading and Practice, 2i1d Ed.,
p. 675, that the· venue in attachment is:
"\Vhere the action has accrued or the attachment may_ be
issued in the County or City in which a principal defendant
has estate or debts owing l1im. ''
\V e see no possible esc a po from the plain language of the
statutes as set out above-and the only one suggested arises
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out of the wording of Section 6379, which in providing for
the grounds for an attachment, provides as such a ground
that the principal defendant is
''not a resident of this State, and has estate or debts owing·
to said defendant within the County or City whe·re the attach'lnent is."
This point was raised in the lower court, but apparently not
upheld by the Judge of the said Court, since he did not refer
to it in his verbal opinion. The argument was that there 'vas
under Section 6379 no ground for attachment exists against·
a non-re~ident unless there ·was estate or debts o'ving "rhere
the attachment was sued out.
It 'vould seem sufficient that the section does not sav where
the attachment was "sued out", but where the attachment
"is". The instant attachment, though sued out in Lynchburg, was in Tazewell County and there was unquestionably
estate where the attachment was.
Obviously the section referred to estate where the attachment was levied~ for the attachment is actually there, and not
where the process 'vas "sued out".
If tl1is be not true, then S'ectiou 6379 is in direct conflict
with the three other sections of the Attachment law as set
out, providing for action where the cause of action arose or
where the estate is and for service of process in counties
other than where the action was instituted.
Not only is. our contention the only construction of Sectioil
()~79 consistent "rith the other sections, but it is borne out by
the fact that prior to the revision of 1919, the corresponding
section of the Code (Section 295!1) was that an attachm~nt
mig·ht be sued out ag·ainst a. non-resident where there was
'"estate or debts o'ving to said defendant-within the County
or Corporation in which the act·ion is or is sued with a d~fend
ant residing therein". (Italics ours.)
Some effect must be given to the deliberate change made
by the revisors who substituted for the words, ''in which the
action is * * * " the words, "where the attach1rtent is". The
new venue statute providing for actions where the ·cause of
actjon arose or where the estate or debt is, would have heen
inconsistent with the old section 2959, and the language was,
therefore, changed in the new Section 6379.
In this ·case the attachment is in Tazewell County, and the
prinejpul defendant has estate there-an attachm.ent (as distinguis~ed from an action) cannot be- in a place if there is
nothing there to attach. The statute was thus complied with
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in the :instant case. The revisors changed the language, not
accidc·utally, but deliberately and necessarily. It would not
haYe done to leave that part out entirely and give the right
to an attachment simply when the defendant wus a non-resident---non-constat there might be nothing on which the attachment conld act. The language could not have been retained to require property 'vhere the ''action is'', since it
woulr1 be in direct conflict with the venue statute-the 'vords,
"action is" were therefore changed to "attachment·is", to
provide for cases where there was something on which the
action could act and at the same time to conform to the venue
statute, allow an option in venue as between the place where
the cause of action arose or where the estate is.
This is entirely reasonable and proper, as illustrated by
the instant case which involves ·a claim for damage for a
wrong (see T~Vinston v. Gordon, 115 Va. 899, where the Court
expressly holds to this effect).
·
If it w·ere against a 1·esident, suit could unquestionably be
brought in Lynchburg and process. be sent to any County or
City for service. Why should the la'v favor a non-resident
and not allow him also to be sued where the cause of action
arose, unless he has estate there¥ If a resident defendant
should not reside 'vhere the cause of action arose, it would
almost necessarily be much more inconvenient for him to be
sued there ra.ther than at his home. vVith a non-resident, the
place where the cause of action arose would in all probability
be as convenient as any other place in the State. Certainly
there is thus no reason to favor· the non-resident a.nd the revisors have plainly not done so.
Further, if Section 6H79 still requires non-residency of the
defendant and property 'vhere the "action is", as in the
former law, then, if A should have a joint cause of action
arising in Lynchburg against B and C, both non-residents,
and B had estate in Bristol and C had estate in Norfolk, it.
would be impossible to sue them jointly. They could not be
sued in Lynchburg, since there would be no estate "where
the actim11 is". If sued in Norfolk, "B '' could say "The
venue statute (.Sec. 6381) provides for a suit where 'the pr·indpal defendant' has estate, and I have no estate in Norfolk".
{) ·could make a similar defense to an action in Bristol, for
the statute does not say where the principal defendant "or
one of them'' has estate. On the other hand, with our construction of the statute to require estate not where the "action'' is, as provided by the old Code section, but where the
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"attachment" is, the joint suit could be brought in Lynchburg· and tlie law would be complied with as to each principal
defendant.
The S'pecial Court of Appeals, in the case of Abel v. Smith
(Sept., 1928), 144 S. E., p. 616, has adopted our view where,
in discussing the question of the jurisdiction of tl1e Circuit
Court of Fairfax County in an attachment action against a
n-on-resident, it said, at page 619: (3) " * * * the jurisdiction of the Corut would depend altogether upon its (the property) being in the State of Virginia.'' It did not say, ''in the
County".
.
We summarize our contentlon that the Lower Court was.
clearly wrong, as follows: ·
1. '11 hat each Corpora~ion and Circuit Court of the State
has jurisdiction over the whole State, and hut for the prohibition of venue statutes, any action in the State m·ight be
brought equally. as well in one of the State courts as the
()ther.
·

2. S'ection 6387 of the Code ·which applies to all attacluncnts,
expressly provides that the action may bt~ hrongJ1t either
where the cause of action aros~, o1· where the defendant has
estate or debts due him.
3. Rection 6387 expressly provides for sending process in
to any County or City.

attachme~ts

4. Section 6389 expressly refers to attachments against
non-residents and provides that an attachment may be levied
on any estate ·of the defendant ''whether the same be in the
!County or City in which the attachment issued, or in any
other''.

If the above does not authorize the filing of an attachment
in the place where the cause of action arose and the sending
of attachment processes to any other. County or City for
service, then, certainly, the. draftsmen of the above statutes
were most inapt in the use of the English language. If they
do not mean what we contend, then the sections are a trap
and a snare to the legal profession, and the sooner the profession is specifically advised by a decision of this Court, the
better it will be.
-
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},or the reasons above set out, we respectfully submit that
the Code sections do mean what they plainly say, and that
the Lower. Court erred, and that this Court should reverse
the action and judgment in the premises.
Petitioner, therefore, prays that a "'\Vrit of Error and supersedeas be awarded to the action of said Court, and that the
same be reversed.
Respectfully submitted, ·
CASI(IE, FROST & COLE~IAN,
Attorneys for Plaintiffs in Error.
The undersigned attorneys at law, practicing in the Supreme Court of Appeals of ·virginia, certify that in our opin- ·
ion it is proper that the proceedings and judgment of the
Corporation Court for the City of Lynchburg in the 'Attachment Proceeding of John B. 'Vinfree, Jr., &c., Trustees, et
als. v. Isaac T. 1\fann, et al., should be reviewed by the said
Supreme Court of Appeals.
Given under our hands this 20th day of !tiarch, 1929.
. JAS. R. CASKIE,
E. l\'iARS'HALL FROST.
Received 1\:farch 28, 1929.
HENRY W. HOLT.

v' rit of error and supersedeas awarded.
7

Bond $500.00.

nfarch 29, 1929.
Reoeivecl ........... .
H.S.J.
VIRGINIA:
Pleas before the Honorable Frank P. Christian, Judge .
of the Corporation ·Court for the City of Lynchburg, at the
court house thereof, on the 3rc1 day of January, 1929, and
in the 153rd year of the Commonwealth.
Be it remembered that heretofore, to-wit, on the 7th day
of "hiay, 1928, John B. Winfree, Jr., and others, plaintiffs, by
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Mess. ·caskie, Frost & Coleman, their attorneys, filed in the
clerk's office of the corporation court for the city of Lynchlnng, their petition for an attachmenfagainst Isa~c T. l\fann
and Pocahontas Fuel Company, Inc.
·. TJpon said petition the usual writs of attachment were issued and directed and served as requested by the attorneys
for the plaintiffs.
The said· Petition for Attachment referred to above is in
the words and figures following, to-wit:
})age 2 ~ ~ro H. H. 1\Iartin, Clerk of the Corporation Court
for the City of Lynchburg, Virginia:
·
This, the petition of J·ohn B. "\Vinfree, Jr., C. W. Gooch,
and B. E. Hughes, .surviving Executorial Trustees, under the
will of J. B. Winfree, deceased, ItT. "\Vatts, Jr., S. H. Watts,
James 0. Watts, and R. C. vVatts, Trustees for l\fary Watts
James (formerly l\fary "\Vatts), T. Ashby \Vatts, Trustee for
1\.faud W. Batchelor, Lynchburg Trust & Savings Bank, Executor of the estate of l\fary L. Cheatwood, deceased, J. B. "\Vinfree, Jr., C. W. Gooch, Executors of t.he estate of Robert
"\Vinfree, deceased, E. C. Ivey, T. Ashby vVatts, Putnam I{.
J{yle, Lucile W. Black, Henrietta Cheatwood, S. H: Watts,
.T ndith C. Thornhill, all residents of Lynchburg, Virginia, Lelia W. Stacy, a resident of R.ichmond, Virginia, and Maud
"\V. Batchelor, a resident of New York City, alleges, the following· cause of action ag·ainst Isaac T. 1\Ia.nn, principal defendant, resident of Washington, in the District of Columbia, and
Pocahontas Fuel Company, Inc., a corporation under the laws
of the State of Virginia, with its principal office at Pocahontas, Virginia, co-defendant.
1st: That in the year 1906, the Smith-Briscoe Shoe Com~
pany, Incorporated, was incorporated under the law of the
S'tate of Virginia with its head office at Lynchburg, for the
purpose of conducting a shoe manufacturing business, with
an authorized capital stock of $400,000.00, divided into shares
of the par value of $100.00 each, and of which capital stock,
$300,000.00 was to be common stock and $100,.000.00 was to
be preferred stock. Said preferred stock was to bear annual
dividends of 6%, ~'rhich dividends were to be cumulative, and
to be paid out of profits or surplus, ahead of a:{ld prior to any
dividends on the common stock. The preferred stock was to
be preferred, both as to assets and dividends, but 'vas not

i=
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to participate in dividends beyond six per cent per annum,
as to which it was preferred.
The said preferred stock was further subject to
page 3 ~ the provision that the Corporation might at its option retire by lot or otherwise, all or any portion of
such stock, at any time after the expiration of five years from
the date of issue of said stock.
The preferred stockholders had no voting power nor any
rights in the management of this Corporation.
'rhe preferred stock was subject to a further provision,
for the benefit of the holders, as follows:
'' _J\.ny holder of preferred stock may, at any time after five
years from date of issue thereof, upon the surrender of his
ct~rti:fi·cate of such stock, require the said ·company to redeem the same, at par, provided he shall have given the Company at least ninety days' notice of his purpose to require its
redemption by the Company, at par."
The above quoted provision applied to all preferred stock
and was printed on the fa~e of the certificate for such stock.
2nd: Following the organization of the Corporation, as
petitioners are advised and charge, over $200,000.00 of the
common stock was subscribed for, paid for and issued, and
the preferred stock was offered for sale, subject to the conditions and provisions as above referred to, and a large
amount was sold to various purchasers, including the stock
now held and owned by petitioners, as follows:
Executorial Trustee of J. B. Winfree,
deceased,
49 shares
Trustee of Marv Watts James
50 "
Trustee of Maude W. Batchelor
50 ''
Executor of Mary L. Cheatwood, deceased 25 ''
S. H. Watts
50 "
·Robert Winfree, dec 'd. J. B. 'Vinfree,
Jr., C. W. Gooch, Executors
12 "
150 ,,
E. C. Ivey
T. Ashby Watts
75 "
Maude W. Batchelor
12 "
21 shares
page 4 ~ Putnam W. Kyle
Lucile W. Black
21 "

$4,900.00
5,000.00
5,000.00
2,500.00
5,000.00
1,200.00
15,000.00
7,500.00
1,200.00
2,100.00
2,100.00
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Leila W. Stacy
·Henrietta Cheatwood
Judith C. Thornhill

21
25

"
"

7

"

2,100.00
2,500.00
"700~00

Thus, petitioners own and hold 568 shares of the preferred
stock of the par value of $56',800.00.
3rd: So far as petitioners are advised, the a hove listed
stock is all of such preferred stock now outstanding. Petitioners are advised and charge that other such stock was sold
and issued, but under the above quoted provisions, allowing
the holders to require payment after five years from date of
issue, the holders of such other stock called for paynwut and
their stock was retired by the Corporation, pursuant to the
demand of the holders there~f.
4th: The Corporation began business and continued regular operations a·s a. manufacturer of shoes until August,
1923, ·when by resolution of the Corporation, it was decided
to dissolve the Corporation and to sell and ·dispose of its·
a~sets. Dissolution w·as accordingly had and effected by the
State Corporation Commission of Virginia by certificate issued August 21st, 1923, and the affairs of the Corporation
were thereafter wound up by its offi~ers. At the time of the
dissolution, as petitioners are advised and charge, the financial condition of the Corporation was such that it was apparently impossible to make a succ.ess of the business, and
as subsequently developed, the Corporation was, ili fact, then
insolvent and unable to pay its debts, and nothing has been
paid or will be paid by the Corporation, -on the preferred or
common stock.
5th: From the time of the sale of the preferred stock until
the dissolution of the •Corporation, a period of about seventeen years the dividends on the preferred stock were regularly
declared by the Boar dof Directors and paid to the
page 5 ~ holders, 3% semi-annually, in each and every year,.
the" last semi-annual dividend having been paid on
,June 1st, 1923, only about three months before the dissolution of the Corporation.
6th: Petitioners are further advised and charge that the
said Corporation at no time had any profits or snrplus out
of which the said dividends could properly. and legally have
been paidf as the Company operated at a loss for each and
every year of its existence, with the exception of possibly one
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or two years, and that the dividends, in each and every instance, were wrongfully and illegally ordered by the Board of
Directors to be paid and were paid out of the Capital of the
Corporation. At the time of such payments, such fact was
unknown to petitioners, and those from whom the said stock
devolved by operation of law or by will to certain of your petitioners, and all of whom relied on the integrity of the officers
and directors to manage the affairs of the Corporation in a
proper and lawful manner, and not to pay dividends out of
assets not legally available therefor. By the payment of
said dividends, the preferred stockholders who had no right
to vote nor any part in the management of the affairs of the
Corporation, were lulled into a sense of security and the belief that the Corporation was successful and making regular
profits and that their stock was secure and safe. Such holders had no interest in the profits of the Company, beyond the
dividend of six per cent per annum and retained their stock
on account of the supposed success of the Corporation which
would make it safe. Had they known or suspected the true
situation and that the security for their stock and thus the
principa:l of the preferred stock, itself, was being dissipated
and in part was being wrongfully and illegally paid out as
dividends, they would all, after five years from ~.he date of
ihe issue of their respective stock, have demanded the retirement and payment of their stock, as they had a right
page 6 ~ to do, and at a time when there would have been
sufficient assets of the Corporation to provide for
their protection, just as your petitioners are ndvised and
charge certain other holders of such stock did do. Tn this
way, at least, the principal of the said stock could have been
saved.
7th: Petitioners, further charge that they had no reascj1
to suspect the real situation nor to suspect that the directors
of the Corporation were violating or would violate the law
by wrongfully paying dividends out of capital and that Huch
action of the directors deceived and blinded the holders of
the preferred stock into continuing their investment in the
Corporation. rrhe situation was further hidden and kept from
them by the fact that the Corporation made no financial statements which in any way became public. All of its bills and
indebtedness were promptly taken care of during the operating period. This was all due to the fact that Isaac T. ~I ann,
an officer and director, was backing the Company ·and endorsing its notes in barik, and being a m_an of ample financial
responsibility and accepted as such, no statements were called
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for or regarded as necessary by the banks which gave all tho
credit desired on the endorsement of }.fr. lVIann. Being an
officer and director of the Corporation and therefore famiHar
with its conditions, the fact of his continued and antl increasing endorsements, was further assurance of the soundness of
the affair of the Corporation and the safety of its preferred
stock.
8th: Petitioners are further advised and insist that the
· effect of the action of the Directors in the management of
the Corporation was to deceive and defraud the holder~ of
t.he preferred stock, by paying dividends which could not
legally have been paid, and thus induce them to continue their
investment in the ~Corporation, in order that the Corporation
might continue and try to make a success which would, as a
practical matter, enure only to the benefit of the holders of.
common stock by rehabilitating the lost capital and making
it profitable. Petitioners are advised and charge
page 7 ~ that the common stock was held almost en t.irely by
the Directors of the Company and to quite a large
extent by the aforesaid Isaac T. Mann.
. 9th: Petitioners are further advised and charge tltat during the entire existence of the 'Corporation,· the said Isaac.
'1 1• :Mann was an officer and a director. of the Corporation,
and the only one of such officers and directors of any com~id
E:rable financial responsibility, and, in fact, had more financial interest in the Corporation than any other one interested
therein; and was in a position to be and was in fact, the eontrolling influence in the Corporation; and further thnt he was,
after the dissolution of the Corporation, the only offie:er or
director of any considerable financial responsibility .
P~titioners are furfher advised and charge that the said
J\fann was thoroughly· conversant of· the affairs o£ the Corporation and knew (or certainly is chargeable with notice)
and either authorized, consented to or acquiesced ju the
wrongful and illegal payment of dividends wherehy the holden~ of preferred stock were deceived and so induced to leave
their investments in the Corporation, r<~sulting in the complete loss of the said investments, when they could have and
would have saved their investments had t4ey not been so
wrongfully deceived and lulled into a sense of security.

lOth: Petitioners are further advised and charge that the
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affairs of the Corporation have now been wound
and ihat
the assets were not sufficient to pay the debts ·of the Corporation and that it is certain that nothing was or will be paid, out
of said assets, on the preferred stock.
11th: Petitioners are further advised and insist that the
officers and directors of the Corporation are all interested
parties and would all be jointly and severally liable to your
petitioners for damages suffered from the wrongful and illegal conduct of the affairs of the Corporation as
page 8 t above set out; but that the said Isaac T. ~{ann is.
the only one of such financial responsibility thnt he
can respond and reimburse petitioners for this loss as above
set out.
12th: Your petitioners are further advised and charge that
the said Isaac T. Mann is a non-resident of the State of Virginia, being a resident of the City of \Vashington, and District of Columbia, and has estate and debts due to him in the
S'tate of Virginia, and. especially charge that he is the owner
of a large amount of the capital stock of the Pocahontas Fuel
Company, Inc., a Corporation chartered under the laws of the
· State of Virginia, with its head office at Pocahontas, Virginia; that by reason of the above· matter, your petitioners .
have a just claim against the said l\fann for $56,ROO.OO with
interest from June 1st, 1923, and which said sum your petitjoners are entitled to and ought to recover, a11cl thnt no part
of same has been paid.
· · Your petitioners, therefore, pray that the said Isaac T.
Mann and the Pocahontas Fuel Company, Inc., be made parties defenaant hereto, that an Order of Publication may be
issued .against the said Isaac T. 1\fann, a non-resident of the
State of Virginia, to answer the allegations herein, but not
under oath, such oath being waived; that an attachment be
issued forthwith against the estate of Isaac T. 1\{ann, principal defendant, especially against such stock in_ said Pocahontas Fuel Company, Incorporated, as may stand in the
name of the said Isaac T. J\!Iann and any other assets in the
hands of the said Oorporation, belonging to the said 1\tfann, or
debts due by them to him, if any, said attachment to be returnable to the first day of the next succeeding term of the
Corporation Court for City of Lynchburg, and that the said
Pocahontas Fuel Company, Inc., be required to answer and
fullv disclose tl1e amount of its stock so owned by t.he said
Isaac T. Mann, and the amount of any other assets in its
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hands belonging to the said Mann and any debts

page 9

r due by it to the said Mann; and that your petitioners

be granted judgment against the said J.\tlann for. a
sum equal to the amount of the preferred stock of the 8aid
Smith-Briscoe Shoe Company, Inc., held by them, to-wit, $56,800.00 'vith interest at 6% per annum from June 1st, 1923;
and that your petitioners may have such other, further and
general relief as the nature of the case may require.
And your petitioners will ever pray, etc.
John B. Winfree~ Jr., C. Yv. Gooch and B. E. Hughes, Executorial Trustees under will of J. B. Winfree, deceased, R.
T. Watts, Jr., S. H. Watts, James 0. vVatts and R. C. Watts,
Trustee for Mary Watts James, T. Ashby "'\Vatts, Trustee
for :M~aud Vv. Batchelor, Lynchburg Trust & Savh).gs Bank,
Executor of 1_\.fary L. Cheatwood, deceased, S. H. Watts, E. C.
Ivey, T. Ashby Watts, Putnam W. ICyle, Lucile "\V. Black,
Henrietta Cheatwood, Judith C. Thornhill, Leila W. S'tacy,
J.\tiaud W. Batchelor, J. B. Winfree, Jr., and C. W. Gooch,
Executors of the Estate of Robert Winfree, deceased.
By Counsel.
CASlCIE & FROST, p. q.
(above petition is duly sworn to.)
page 10
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At another day, to-wit: At Lynchburg Corporation Court, June 4th, 1928.

This day the defendant, Pocahontas F'uel Company, Incorporated, appeared specially by attorney and filed by leave of
courts its plea No. 1 in abatement of the plaintiffs' attachment
l1erein, and said defendant, Pocahontas Fuel Company, Incorporated, appeared for that purpose only.
The plea in abatement referred to in the fm;egoing order
is in the words and figures, to-wit:
And the said Pocahontas Fuel Company, Incorporated, appearing specially by attorney, and for this purpose only,
comes and says that this Court ought not to have or take any
further cognizance of the attachment aforesaid of the said
plaintiffs because this said defendant says that it is a domestic corporation, organized and existing under and by vir-
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tue <:>f the laws of the State of Virginia," with its principal
office located at Boissevain, in the ·County of Tazewell, Virginia, and that the alleged service of the said attachment on
1he said Pocahontas Fuel Company, Incorporated, by delivering a copy of said attachment to L. B. Crawford, he being
the assistant secretary of the said Pocahontas Fuel ~Com
pany, Incorporated, at its office situated at Pocahontas, in
the said County of Taze,vell, is invalid.
.·
And this the defendant is ready to verify.
Wherefore it prays judgment whether this Court can or will
take any further cognizance of the attachment aforesaid.
POCAHONTAS FUEL COMPANY, INCORPORATED.
By AUBREY E. STR.ODE, Attorney.
(above plea was duly sworn to.)
page 11 }

At another day, to-wit: At Lynchburg Corporation Court, September 13th, 1928.

This day the defendant Pocahontas Fuel Company, Incorporated, appeared specially, by its attorney, and filed by leave
of Courts its Plea No. 2, being ''Plea in abatement of an attachment, issued herein under date of ~fay 7, 1928, alleged
to have been served on Pocahontas Fuel Company May 12,
1928", its Plea No. 5, being "Plea in abatement of a.n attachment issued herein under date of May 7th11 1928, alleged
to have been served on the Pocahontas Fuel Company May
12th, 1928, on which said attachment there has been an
amended return made by the officer serving the same", its
·Plea No ..4, being "~lotion to quash and plea in abatement of
an attachment issued herein under date of August 25th, 1928,
alleged to have been served on the Pocahontas Fuel Company
August 29th, 1928", and its Plea No.3, being "Plea in abatement of an attachment issued herein under· elate of August
25th, 1928, alleged to have been served on the Pocahontas ]\1el
Corp.pany August 29th, 1928", and the said defendant Pocahontas Fuel Company, Incorporated, appeared by its attorneys for the above ·purposes .only.
The pleas and motions referred to in the foregoing order
are in words and figures, to-,vit:
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No. 2. And the said Pocahontas Fuel Company, Incorporated, appearing specially by attorney, and for this purpose
only, comes and says that this Court ought not to have or take
any further cognizance of the attachment aforesaid of the said
plaintiffs, because this said defendant says that it is a domestic corporation, organized and existing under and by virtue of the laws of the State of Virginia, with its principal
office located at Boissevain, in the County of Tazewell, Virginia, and that at the time of the service of the attachment
aforesaid, neither this defendant nor the said Isaac T. Mann,
principal defendant, resided in the City of Lynchpage 12 ~ burg, nor has the said Isaac T. Mann, principal defendant, been found in the said City of Lynchburg
and served with said attachment, nor does the said petition
for attachment or the said attachment allege that the said
Isaac T. ~iann, principal defendant, has .any estate or debts
owing to him in the said City of Lynchburg, nor had this defendant a principal office there nor did any president or chief
officer of this said defendant reside there, but that the principal office of the said Pocahontas Fuel Company, Incorporated, was then and has ever since been at Boissevain, in the
County of Tazewell, Virginia, and that its president and chief
officer then resided and no'v resides in Bramwell, "\Vest Virginia, and that the said Isaac T. Mann, principal defendant,
did then reside and has ever since resided and does now reside in Bramwell, West Virginia, and ·that the said Pocahontas Fuel Company, Incorporated, a domestic corporation
as aforesaid, cannot be joined as co-defendant with the said
Isaac T. Mann, principal defendant in the jurisdiction of this
Court where said Pocahontas Fuel Company, Incorporated,
could not otherwise be sued.
And this the defendant is ready to verify.
Wherefore it prays judgment whether this Court can or
will take any further cognizance of the attachment aforesaid.
POCAHONTAS FUEL C01\1:PANY, INCORPORATED.
By AUBREY E. STRODE, Attorney.
H. R. HAWTHORNE,
STRODE & E·D1\1:UNDS,
p. d.
No. 5. And the said Pocahontas Fuel Company, Incorpo-

--
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rated appearing specially by attorney, and for this purpose
only, comes and says that this Court ought not to have or
take any further cognizance of the attachment aforesaid of
the said plaintiffs, because this said defendant says that it is
a domestic corporation, organized and existing under and by
virtue of the laws of the State of Virginia, with
_ page 13 } its principal office located at Bossevain, in the
·County of Tazewell, Virginia, and that at the time
of the service of .the attachment aforesaid, neither this defendant nor the said Isaac T. lVIann, principal defendant, resided
in the City of Lynchburg, nor has the said Isaac T. 1\{aun,
principal defendant, been found in the said City of Lynchburg and served with said attachment, nor does the said petition for attachment or the said attachment allege that the
said Isaac T. Mann, principal defendant, has any estate or
debts owing to him in the said City of Lynchburg, nor had
this defendant a principal office there nor did any president
or chief officer of this said defendant reside there, but that
the principal office of the said Pocahontas Fuel Company,
Incorporated, 'vas then and has ever since been at Boissevain, in the County of Tazewell, Virginia, and that its president and cl1ief officer then resided and now resides in Bramwell, West Virginia, and that the said Isaac T. 1\{ann, principal defendant, did then reside and has ever since resided and
does now reside in Bramwell, \'Vest Virginia, and that the
said Pocahontas Fuel Company, Incorporated, a domestic
corporation as aforesaid, cannot be joined as co-defendant
''lith the said Isaac T. 1\Iann, principal defendant in the jurisdiction of this Cou,rt where said Pocahontas :Fuel Company,
Incorporated, .could not otherwise be sued.
And this the defendant is ready to verify.
Wherefore it prays judgment whether this Court can or will
· take·any further cognizance of the attachment aforesaid.
POCAHONTAS FUEL COJ\iP ANY, INCORPOR.ATED.
By AUBREY E. STRODE, Attorney.

H. R. HA.WTHORNE,
·sTRODE & ED~iUNDS,
p. d.
No. 4. And the said Pocahontas Fuel Company, Incorpo-

------,

22

Supreme Court of .Appeals of Virginia.

rated, appearing specially by attorney, and for
page 14 ~ this purpose only, comes and moves the Court to
quash and abate the aforesaid attachment and
pleads and says that this Court ought not to have or take any
. further cognizance of the attachment aforesaid of the said
plaintiffs, because this said defendant says that the said at . .
tachment was issued hy the Clerk of this Court notwithstanding that an original attachment had theretofore been fssued
upon the plaintiffs' petition, which petition had not been
amended nor had the plaintiffs made, presented or filed an
application in writing· for said subsequent attachment and
that therefore the said subsequent attachment so issued under the aforesaid date of August 25, 1928, without amendment of the petition to state new or additional grounds of
attachment and without any written application therefor by
the plaintiffs, their agent or attorney, was issued contrary to
the provisions of the Statutes in such cases made and provided and the said attachment sh_ould be abated and quashed.
And this the defendant is ready to verify.
Wherefore it prays judgment whether this Court can or
will take any further cognizance of the attachment aforesaid.
POCAiiONTAS FUEL C0].1:PANY, INCORPORATED:
By AUBREY E. STRODE, Attorney.

H. R. I-IA'VTI-IOR.NE,
S'TRODE & E·D].!UNDS,
p. d.

No. 3. And the said Pocahontas Fuel Company, Incorporated, appearing specially by attorney, and for this purpose
only, comes and says that this Court ought not io have or
tak~ any further· cognizance of tlie attachment aforesaid of
the said plaintiffs, because this f3aid defendant says that it is
a domesti~ corporation, organized and existing under and by
virtue of the laws of the State of Virginia, 'vith its principal
office located at Boissevain, in the County of Tazewell, Virginia, and that the time of the service of the attachment aforesaid, neither this defendant nor the said lsaac '1.
page 15 ~ !:fann, principal defendant, resided in the City of,
Lynchburg, nor has the said Isaac T. Mann, principal defendant, been found in the said City of Lynchburg and
served with said attachment, nor does the said petition for_
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attachment or the said attachment .allege that the said Isaac
- T. Mann; principal defendant, has any estate or debts owing
to him in the said· City of Lynchburg, nor had th1s defendant
a principal office there nor did any president or chief officer
of this said defendant reside there, but that the principal
office of the said Pocahontas Fuel Company, Inc<?rporated,
was then and has ever since been at Boissevain, in the County
of Tazewell, Virginia, and that its president and chief officer
then resided and no'v resides in Bramwell, West Virginia,
and that the said Isaac T. ~Iann, principal defendant, did
then reside and has ever since resided and does now reside
in Bramwell, "\Vest Virginia, and that the said Pocahontas
Fuel Company, Incorporated, a domestic corporation as
aforesaid, canont be joined as co-defendant with the said
Isaac T. Mann, principal defendant in the jurisdiction of this
Court where said Pocahontas Fuel Company, Incorporated,
could_ not otherwise be sued.
And this the defendant is ready to verify.
Wherefore it prays judgment whether this Court can or will
take any further cognizance of the attachment aforesaid.
POCAHONTAS FUEL

C0~1:P ANY,

INCORPOR.ATED.

By AUBREY E. STRODE, Attorney.
H. R. I-IAWTHORNE,
8'rRODE & E·D~1:UNDS,
p. d.
(above pleas and motions duly sworn to.)
page 16
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At another day to-wit: At Lynchburg Corporation Court, Sep~., 29th, 1928.

This day came the plaintiffs by their attorneys and filed
by leave of court their motion in writing to strike out plea
in abatement No. 1, their motion in writing to strike out plea
in abatement No. 2, their motion in writing to strike out plea
in abatement No.3, their motion in writing to strike out plea
in abatement No. 4, and their demurrer in writing with .
grounds thereof to plea in abatement No. 5, hereto filed by
the defendant Pocahontas Fuel ·Company, Inc.
The motions "to strike out" referred to in the foregoing
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order and the plaintiffs' demurrer to defendants' plea No. 5,
are in the words and figures to-wit:
The plaintiffs move to strike out the above-mentioned plea
No. 1 on the following grounds :
1: The return of the Sheriff of Tazewell County on said
attachment shows that the principal office of the said co-defendant is at Pocahontas, Virginia, which said. return imports verity and cannot be denied.
2: The said co-defendant is estopped to deny that its said
principal office is at Pocahontas, Virginia, and that the process was properly served, because the last report filed by
the said co-defendant before the institution of this action,
with the Corporation Commission of Virginia., pursuant to
the requirements of law, set out that its principal office was
at Pocahontas, ·virginia, and specified the officers there on
whom process could be served, and one of whom so specified
was the officer on whom the process 'vas in fact served.
3: That the said co-defendant has, in fact, no principal of:fice nor any office at Boissevain, ·virginia, except such mine
offices as are used for the actual operation of its
page 17 ~ mine at said place, nor do any of the officers or
any of the direct.ors of the said co-defendant reside or have their places of business at Boissevain; and in
fact, the real office of the said co-defendant is at Pocahontas,
Virginia, and all the officers of the Company in charge and
control of its office, both reside and have their places of business at Pocahontas.
Plaintiffs move to strike out plea. in abatement No. 2 above
referred to on the following ground:
1 : The return of the Sheriff of Tazewell County on said
attachment shows that the principal office of the said co-defendant is at Pocahontas, Virginia, which said return imports
verity and cannot be denied.
2: The said co-defendant is estopped to deny that its said
principal office is at Pocahontas, Virginia, and that the
process was properly served, ·because the last report filed by
the said co-defendant before the institution of this action,
with the Corporation Commission of Virgh~ia, pursuant to
the requirements of law, set out that its principal office was

J. B. Winfree, Jr., et al~., v. I.

T. Mann, et al.

25

at Pocahontas, Virginia, and specified the officets there on
whom process could be served, and one of whom so specified
was. the officer on ·whom the process was in fact served. ·
3: That the said co-defendant has, in fact, no principal
office nor any office at Boissevain, Virginia, except such mine
offices as are used for the actual operation of its mine at
said place, nor do any·of the officers or any of the directors
of the said co-defendant reside or have their places of business at Boissevain; and, in fact, the real office of the said codefendant is at Pocahontas, Virginia, and aU .the officers of
the Company in charge and control of its office, both reside
and have their places of business at Pocahontas.
4: Proces~, in any event, could rightfully be
served on any officer of the Company, at the place
of his· residence, as 'veil as at the principal office of the Company, as set out. and provided for in Section 6066 of the Code
of Virginia of 1919.

page 18
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5: The said plea does not negative or deny that the cause
of action or a part thereof arose in the City of Lynchburg,
where the attachment action may therefore be maintained.
6: That the cause of action sued on is a claim for damage
for wrongful acts, and which cause of action or a part thereof
arose in the City of Lynchburg, where said action might be
properly ·brought and the process directed to the sergeant
of any city or the sheriff of any county in the State of Virginia.

7: That the said co-defendant, being a corporation, the
said action might, therefore, be properly brought in the City
of Lynchburg where the cause of action or a part of it arose;
and the process sent to the sergeant of any city or the sheriff
of any county in Virginia.
·
8: That the action in question, being an attachment proceeding, the said process, by the special provision of S'ection
.()387 of the Code of Virginia of 19-19, "might be directed to
the sheriff, sergeant, or constable ot any county or city i1 ~
the State of Virginia".
Plaintiffs move to strike out plea No·. 3 above directed on
the following grounds:
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1: The said plea does not negative or deny that the cause
of _action or a part thereof arose in the City of Lynchburg,
where the attachment action may therefore be nlaiiJtained.
2: That the cause of action sued on is a claim for damages for wrongful acts, and which cause of action or a part
thereof arose in the City of Lynehb\ug where said nction
might be properly hroug·ht .-and the process dh·ected to the
sergeant of any city or the sheriff of any county in the State
of Virginia.
page 19 ~

3: That the said co-defendant, being a corporation, the said cause of action might, therefore, he
properly brought in the City of Lynchburg· whrl'o the cause
of action or a part of it arose, and the process ~out to the
sergeant of any city or the sheriff of any county iu Virginia.

4: ~rhat the action in question, being an athwhment proceeding, the said process, by the special' provision of Section
6387 of the Code of Virginia, 1919, "might be din~cted to
the sheriff, sergeant, or constable of any county or city in the
State of Virginia".
Plaintiffs move to strike out the above motiou to quash and
plea No.4, on the ground that the attachment of August 2ijth,
1928, was not a ne'v or different attachment from the attachJnent originally issued, but was the same attachmeut and, in
fact, merely an alias prcoess, authorized and pro\·ided for
by Section 6059 of the Code of Virginia, of 191!1.
The plaintiffs d~mnr to the plea No. 5 in abatoment to the
attachment filed by the said co-defendant and say that tbe
same is not sufficient in la,v, and for grounds of demurrer,
plaintiffs say :

1: That the matters set up in the said plea in ahatmnent
are matters of defense personal to the sai.rl Isaac '1\ 1\Iann,
Principal Defendant and ~re not matters in any way nffecting
said Co-Defendant or any liability on them or their property,
and, therefore said question may not be 1.·aised by said CoDefendant.
2: The said plea does not negative or d~ny that the cause
of action or a part thereof arose in the City of Lynchburg,
where the attachment action may therefore be n1aintainecl.
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3: That the cause of action sued on is a claim for damages
for wrong-ful acts, .and whicl1 cause of acti0n or a part thereof
arose in the City of Lynchburg, where said action might be
properly brought and the proces::3 directed to the
page 20 } sergeant of any city or the sheriff c•f any county
in the State of ·virginia.
4: That the said co-defendant, being a corporation, the
said action might, therefore, be properly brought in the City
of Lynrhburg where the cause of action or a parr of it aros~,
nnd the process sent to the sergeant of any cit.y or the sheriff
of nny county in Virginia.

5: '~rhat the action in question, being an attachnwnt proceeding, the said process, Ly the Rpecial provision of Section 6387 of the Qode of Virg·inia of 1919, hmight be directed
to the sheriff, se1~geant, or constable of a11y county or city in
the State of ·virg·inia".
CAS'I{IE, FH.QST & Cl)LEl\I.AN, p. q.
And now at this day to-wit: At Lynchburg Corporation
Court, Jan. 3rd, 1929, being the day and year first hereinbefore
rnent ion eel.

This day came the plaintiffs and the eo--defendant, the Pocahontas Fuel Company, by counsel, the appearance by the
said co-defendant being a special appearance only as set ont
in its special pleas hereinafter t·eferred to, and the Gourt having' considered the $pecial pleas Nos. 1 to 5 filed b~T the said
co-defendant, aud the motions of the plaintiffs to strike out
Pleas Nos. 1 to 4 and the demurrer of the plaintiffs to Plea
No. 5 and the stipulation of facts filed by Counsel, the Court
being of opinion that this Court is without venue anil ;jurisdiction in the premises, and deeming it unnec.essary to pass upon
other questions presented by the pleadings, cloth Adjudge
and Order that the attachments sued out in this cause be and
the same are quaslwcl and ahated and that this cause be and
the same is dismissed, and that the said co-defendant do recover of the plaintiffs its costs in this b~half expended. To
which action of the Court in dismissing the attadunents and
cause the plaintiffs, by counsel, except.
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The plaintiffs' bill of exceptions is in the 'vords
and figures following, to-wit:
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Be It Remembered; That upon
on the Special Pleas filed by the·
Fuel Company, Incorporated, the
exhibits thereto attached, was all
before the Court.

Vi~ginia.

the hearing of this cause
co-defendant, Pocahontas
following stipulation and
of the evidence produced

State Corporation Commission, Richmond, Virginia.
To be made upon. organization by every domestic corporation and upon entering Virginia by every foreign corporation
and annually thereafter by all corporations within tl1irty <lays
after the time appointed for holding the annual meeting of
stockholders.
N arne of Corporatio11, Pocahontas Fuel Company, Incorporated.
Location of Principal Office in Virginia .Pocahontas, Virginia.
Name and Postoffice address of agent upon whoru process
against the corporation may be served, L. B. Crawford, Asst.
Secy., and B. E. ,-~lard, Asst. Treas., Pocahontas, V a., E . .L.
Greever, Stafutory Agent, Tazewell, Va.
'Character of business transacted Mining Coal, and privately -operating steamships.
· Report filed April 5, 1927.
Common

Preferred

Maximum capital stock authorized by charter .... S18,080,000.00 $2,800,000.00
Amount of stock actually issued. . . . . . . . . . . . . . . . .
"
"
2,099,200.00
Amount of stock actually outstanding. . . . . . . . . .. .
"
Date of last annual meeting of stockholders-March 30, 1927.
Date of last election of directors-March 30, 1927.

OFFICERS

OENERAL
"rhen successor
Isaac T. Mann ....... President ............ ,,Vashington, D. C ... is elected and
Jas. Ellwood Jones ... 1st V. P. & Gen. Mgr .. Switchback, W.Va..
qualified
0. L. Alexander ...... Vice-President ........ 1 B'way, N.Y. City.
"
H. R. Hawthorne .... Secretary. . . . . . . . . . . . .
"
"
Leonard Doan ....... Treasurer. . . . . . . . . . . . .
"
"
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MINING DEPARTMENT

When successor ·
Jas. Ellwood Jones ... :Manager ............. Switchback, W.Va .. is elec~d and
L. B. Crawford ...... Asst. Secretary ...... : . Pocahontas, Va. . . . .
qualified
B. E. Ward .•....... Asst. Treasurer. . . . . . . .
''
"

J. B. "'\Vinfree, Jr., et als., v. I. T. ~Iann, et ...al.
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SALES DEPARTMENT
0. L. Alexander ...... Manager ............. 1 B'way, N. Y. City.
A. J. McBride ....... Asst. Manager. . . . . . . .
<~
George A. Bowen .... A'Sst. Secy. & Asst. Trcas.
"

"

NAVIGATION DEPARTMENT
0. L. Alexander ...... Manager ............. 1 B'way, N. Y. City.
Jas. H. Dewson ...... Asst. Manager........
"
George A. Bowen .... Asst. Secy. & Asst. Trens.
I(

Name

"
"

Dii·ectors Address

Date Term of Office Expires
When successor is elected
Isaac T. Mann ........... V\rashington, D. C ........ .
& qualified
James Elwood Jones ...... Switchback, \V. Va ...... .
"
Harry Bowen ............ Freeman, W.Va......... .
C. W. Freeman .......... Bramwell, W.Va ........ .
0. L. Alexander .......... New York, N.Y .•.......

Date appointed for holding the next annual meeting of
stockholders, 1\iarch 28, 1928.

II. R. HA'¥THORNN, Secretary.
STIPULATION OF

NOVEl\~BEH.

20TI-f, 1H28.

It is agreed for the purposes of the hearing on the Special Pleas heretofore filed by the Pocahontad Fuel Company,
Incorporated, that the following shall be taken as facts on
which the said pleas shall be heard and determined in connection with any testimony that any party may offer at the
hearing.
First: That the present Pocahontas Fuel Company, Incorporated, is the result of the consoli.datiou of the Pocahontas Colliers Company and the Pocahontas Consolidated
Colliery Company, Incorporated, which were merged in the
year 1907 under an agreement and certificate tiled wjth anu
aecepted by the State Corporation Commission of Virginia,
who rein the principal office of the .said tw·o merg-ed companies
under the name of Pocahontas Consolidated Colliers, Incorporated, was desig·nated as Boissevain, Tazewell
}>age 23 ~ County, ·virginia.
·
. Second: That subsequently, to-wit, in HH7, under a rcso-
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Supreme Court of Appeals of Virginia.

lution of the Board of Director~, a special meeting of the
stockholders of the Company was to be held "at the office
of the Company in the town of Pocahontas, Tazewell County,
Virginia", for the purpose of amending· the Charter and the
aid meeting was convened and held" at the office o£ the Uompany in the town of Pocahontas", at which said meeting a
resolution was adopted 'vherein among other changes the
name of the Company was ehanged to Pocahontas Fuel Company, Incorporated, there being no stipulation for a clwnge
of the principal office and the Charter has not been untended
in respect of the location of the principal office of tho Corporation previously designated as at B.oissevain, Virginia.
Third : A special meeting of the Board of Directors of the
said Company was held "at the office of the said Company
in the town of Pocahontas, Taze,v.ell County, Vhginia '', on
November 20, 1922, for the purpose of considering an amendment to the C'11arter and the increase of the capital stock, at
which said meeting under a resolution a meeting of the Stockholders was called ,.,to be held at the office of the Company·
in the to,\''11 of Pocahontas, Virginia, on December Gth~ 1922' ',
to consider said amendment and the said meeting of the
Stockholders was so held at the office of the Company in the
town of Pocahontas, Virginia, at which said meeting the said
proposed amendments to increase the capital stock was ap-.
proved.
Fourth: That the attached is a copy of a -report made pursuant to Section 4820 of the Code of Virginia, filed by the Pocahontas Fuel Company, Incorporated, with the State Corporation Commission of Virginia, April 5th, 1927, which was
the last such statement filed prior to the jnstitution of rhis
action.
The of·fices of the defendant company at Boissevain are
regularly used only by the official~ engaged in the
page 24} actual operation of the mine at-that place. Other
officers of the Company may use the officers only
on occasional visits to such mine. None of the officers or
directors of the corporation resides or has his place of business at Boissevain.
·
·
One of the Company's general offices is at Pocahontas,
·virginia. The offices from which the general operation of
the !\fining Department of the Company is directed are located at Pocahontas, and the principal officer in charge of the

J. B.. 'Vinf~·ee, Jr., et als., v. I. T. 1\iann, et al.
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operation of the :!\fining- Department does not reside at PocHhontas. Flis residence is at Switchback, ·west v. .irginia, his
office at Pocahontas. Other officers in active charge of the
Pocahontas office, including :!vir. Crawford, Assistant Sec.re- ·
tary, and n1r. "\Vard, Assistant Treasurer, reside at Pocahontas.
JAB'. R. CASI(IE,
Attorney for the Plaintiffs.
AUBREY E. STRODE,
Attorney for Pocahontas Fuel
Company, Incorporated.
And Upon Consideration of the five Special Pleas, filed by
the co-defendant, Pocahontas Fuel Company, Incorporated,
and the ·motions of the plaintiffs to strike out Pleas Nos. 1
to 4 inclusive, and plaintiffs' Demurrer to ~fotion of Plea
No. 5, the Court being of the opinion that it ·was without
jurisdiction and venue, entered an order ·lismissiug the attachment in this cause, and awarded judg1nent for costs
against the plaintiffs, to w·hieh action of the Court, the vlaintiffs, by counsel, excepted and asked that this, its BiJl of .Exception, be signed and sealed and made a part of the record,
which is accordingly done, this 25 day of January, 1929.
FRANK: P. CHRISTIAN, Judge.

(Seal)

I, Hubert H. ~Iartin, clerk of the corporation
court for the city of Lynchburg, do hereby certify
that the foregoing is a true transcript of the record of the
attachment proceeding of John B. Winfree, Jr., et als., vs.
Isaac T. :Mann and Pocahontas Fuel Company, Inc., and I
further c.ertify that notices as required by Sec. 6839 of the
Code and by Chap. 68 of Acts 1924, have been duly .given, as
appears by paper writings filed with said record. And I certify that the plaintiffs' bill of exceptions was filed in tl1e
clerk's office of said court on the 25th day of tT anuary, 1929.
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The clerk's fee for making this transcript is $12.50.
Given n11der my hmtd this 31st clay of January, 1929.
HUBERT II. :MARTIN, Clerk.
A

Copy-~~este:

H. STEWART JONES, C. C.
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