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of Virginia :
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Your petitioner, Alonzo :E'entress, respectfully r.epresents
that he is aggrieved by a. final judgment of the Circuit C_ourt
of the County of Norfolk, rendered on the 28th day of December, 1929, sentencing him to be imprisoned in the State
Penitentiary for the term of five years for involuntary 'manslaug·hter. .. A transcript of the record is herewith filed and
made a part hereof.

PREFACE.
Betw·een six and six-thirty o'clock on the evening of January
12, 1929, E. H. Bradley's body 'vas found lying alongside of
a Norfolk County Road from three· to five feet off the concrete pavement on the grass gro,ving alongside the road,
under such circumstances as to indicate a violent death.
~Iarks on the gTouud indicated the· body had been dragged.
A skid mark on the concrete about seventy-five feet north of
the body indicated au automobile had left the concrete at.
sometime. A.llother mark about one hundred and twentyfive feet south of the body indicated that a.t the same or some
other time the· wheel of the same or another automobile had
returned to the road. Near where the body ·was found there
'vas a soft spot of earth five or six inches in lengih, b~re of
g-rass, sho'"ing the impression of the tread of an automobile
tire which one witness testified had been made by a Daytou
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tire, although he had not observed a track of a Dayton tire
for about six months. vVhether the 'vheel and tire marks
were fresh or old was not attempted to be shown.
Later, between five and ten minutes past seven o'clock a
motor cycle officer of Norfolk City met a Durant sedan automobile in the City at a point about two and a half miles from
where the body was found-w·hich distance ·travelling at the
very moderate rate of speed of twenty miles per hour, it
":vould have traversed in less than eight minutes. This point
could have been reached by the· automobile from any one of
a number of other city streets and county roads.
·
Because the headlight of this automobile 'vas disarranged
the officer gave pursuit and the automobile, in making a short
right hand turn on Eighteenth Street, skidded, struck against
the curb and overturned. This officer testified that when
he reached the automobile,. accused handed him a five gallon
bottle of 'vhiskey and requested him to hide it; tha.t when this
request was refused, accused came out of the automobile
with another bottle of 'vhiskey and struck it against the bottle which the officer had placed on the ground, broke them
and walked away. The officer claimed to have permitted
accused to esc.ape because he was armed.
The automobile was. seized by the City Police Department
·-and carried to a garage, 'vhere an inspection showed that
the rig-ht headligl1t was bent and the right front fender dam·aged; a red substance was found on the cowl Ught which analysis showed not to be blood. The- machine was equipped
with Davton tires.
Accused was tried in Norfolk City for transporting ardent
spirits, but was acquitted on the ground that the officer was
mistaken in identifying him as the driver of the ca.r.
In this case accused was tried by the Circuit Court of
the Countv of Norfolk for the homicide.
There was no direct evidence produced showing how Bradley was killed.
The Court admitted evidence· that accused was transport·
ing ardent spirits; refused to instruct the jury that he could
not be convictea of tllis offense, and that they could not
consider evidence of anv other crime than the offense of manslaughter, and denied the aceused th~ privilege of showing
that a Norfolk City jury l1ad acquitted him of the eha.rge
of transporting ardent spirits in the car with which he 'vas
cl1arged ·with killing Bradley.
Accused was convicted of involuntary manslaughter and
hence this petition for a writ of error.
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FACTS.
One of the principal assignments of error runs to the action of the Court in overruling the contention that the verdict
was contrary to the law and the evidence, and without evidence to support it, making it necessary to fairly and accurately state the facts as they may be deduced from the testimony of the Commonwealth's witnesses alone without regard to the countervailing evidence on behalf of the accused.
The evidence on behalf· of the Commonwealth wa.s to the
effect:
That Norvie'v Road in Estabrook, Norfolk County, runs
approximately north and south and consists of two concrete
driveways, the eastern driveway being located east of t~e
1·ight of 'vay of the .l1igh speed electric railway line leading
from Norfolk to Ocean View, and the western driveway being
located "rest. of the railway line (Carr, }.II. R., pp. 26 and 27,
J(ierstead, ~L R.. , p. 33); that west of the western drivewa:y
is a.n open field with grass along the edge of the drive,vay
(Carr, 1\I. R., p. 26) ; that on the evening of January 12, 1929,
between ~ix a.nd Rix-tl1irty o'clock one. F ..T. Cooke, was
driving south on the western driveway and discovered the
body of E. If. Bradley lying west of the driveway at a di~
ta.nce variously estimated as from three to five feet west of
the concrete (Cooke, M. R., p. IO, l{ierstea.d, 1vL R., p. 31)
with one leg broken in two or three places and a gash in his
forehead (Cooke, 1\L R., p. 11); that when witness Kierstead
arrived between seven and seven-thirty o'clock the body was
stiff ( 1VL R... p. R2) ; that twn pieces of: flesh and a piece of
bone were found at a distance estimated to be thirty to sev·enty-five feet from where the body 'vas found (l(ierstead, M.
R., p. 34, Carr, 1\L R., p. 18) ; that marks on the ground indicated that the body might have been dragged (l{ierstead, M.
R., p. 34; Carr, M. R.~ p. 18) ; that a skid mnrk was found
where an automobile wheel had left the concrete and another
mark "rhere an automobile wheel had come back ou the con(~rete; that the distance between these marks 'Yas about two
hundred a.nd ten feet, the first mark being about seventyfive feet north of "rhere the .body "ra.s found (Carr, 1\L R., p.
19). so tl1at tl1e balance of the distance was south of where
the body was found; that in a "kind of a soft spot", bare of
grass, there 'vas found the impression of an automobile tire
tread, the length of the impression being ''possibly five or
six inches~' (Carr, 1\1:. R., p. 26); that one witness, and only
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one, thought he could identify the impression as having been
made by a Dayton cord tire (Copeland, M. R., p. 56), althoughhe had not had an opportunity to observe the track of a
Dayton tire for about six months (Copeland, 1\L R., p. 59) ;
he also admitted there is not much dift"erence in the treads of
the Dayton, the :Nioha\vk and the United States tires; that
"they a.re pretty near alike'' (Copeland, M. R., p. 60) ; that
several minutes after seven o'clock, a motorcycle officer of
Norfolk City sa\v an automobile with its right headlig·ht disarranged approaching him, coming west on 26th Street, in
the City, a distance of about two and a half miles from the
place where the body "ras found; that the officer turned
around to overtake this automobile and it was speeded up and
turned south on Church Street; that the officer got close
enough to recognize the car as a Durant sedan with a license
plate belonging to accused:" and recognized the accused as the
driver o.f the ~ar (Estes, 1\ii. R .. pp. 36 and 37); that the automobile was turned west on to Church Street into 18th Street,
and in making a short right hand turn the· wheel of the car
struck the curb and it turned over on its side; that when the
officer reached the capsized automobile, a.ccused handed him
, a five gallon bottle of "rhiskey and requested him to hide it;
that upon his refusal, ac.cused got out of the car with another
five gallon bottle in one hand and a gun in the other (Estes,
M. R., pp. 37 and 38) ; that accused put the gun in his pocket
_or holster and struck the five gallon bottle in his hand
against the other bottle which the officer had set on the
ground (Estes, 1\L R., pp. 39 and 40), breaking both bottles ;
that accused then walked away, the officer permitting him tu
do so with the intention of shooting. him after he got some
distance away, but afterwards decided not _to shoot (Estes,
M. R,, p. 40); that the automobile was after,vards taken to a
garage in the City; tha.t the point where the automobile cap·
sized was about three miles from 'vhere the body \Vas found,
and that from the point where the car capsized to the point
where it was first seen by the officer 'vas six-tenths of a mile
(Estes, :1\f. R., p. 46), so that the distance from where the
body was found to the point where the- officer first observed
the automobile was approximately hvo and one-half miles;
that automobiles coming from Fairmount Park, from the old
Ocean :Vie\v Boulevard, from the old Fair Grounds, from the
Waterworks, from Princess Anne County and from the
Virginia Beach Boulevard to Norfolk Uity \vould normally
pass wherP. the offir.er fir~t saw the ca.r of accused (Estes,
M. R., p. 48); that an examination of the car of the accused,
at the garage where it \vas taken after being· ca.psized, showed
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that the right front fender was damaged, the right headlight
'vas bent and had two small dents in it and a red spot whjc~
'vas believed to be blood (but which an analysis showed was
not blood) ""as found on the cowl light (Carr, M. R., pp. 21, 22
and 23, Clark, :rvr. R., pp. 51 and 52), and that it \Vas equipped
with Dayton tires (Carr, ~I. R.. , p. 23); that no glass was
broken on the right side of the car (Carr, ~I. R., p. 26) ; that
a taxicab driver passing- throug-h 18th Street saw the upset
automobile and stopped his ca.b and sa'v the officer beside the
ca.r and a. man getting out of the car; that he· could and did
recognize the officer but could not identify the other man
(Nelms, 1\L R .. p. 64); that he went through 18th Street and
returned by way of 20th Street (in which direction the officer testified accused ""alked avtay) and 'vas accosted by a
man who wished to eng-a.ge his cab, which, however. was already engaged; that the face. but not the name, of this man
w·as familiar to the taxicab driver; the accused 'vas not the
man (Nelms, 1\L .R., p. 66); tha.t about nine o'clock that night
Norfolk City police officers visited the residence of aecuseq,
and found the accused in bed and were informed that he
was ill and had not been out since five o'clock (Walker, M.
R., p. 68); that a physician came within a short time after
the officers arrived and advised accused to remain in bed;
but, upon being informed that he wa.s placed under arrest,
accused elected to go with the offic.ers in a closed car and wa.s
taken to police headquarters and admitted to bail; that there
were several people at the house when the officers arrived
('Valker, 1\L H., p. 69); that about two o'clock the following morning other police officers visited the residence of accused with a search warrant and observed a red substance
which looked like blood on the door knob (this was not analyzed so far as accused is informed), and that although they
thoug-ht they heard accused's voice, they were not admitted
il1to the house (:Miller, !JI. R.. , pp. 71 and 72).
Undoubtedly there is incorporated in the above statement
unimportant and irrelevant testimony, but this is necessitated
by the desire to avoid the possibility of any dispute as to
what evidence \Vas introduced, whether relevant or not.
COJYil\IONWEALTH 'S EVID;ENCE.

To further the purpose of fully enlightening· the Court as
to the substance' of the testimony upon which the accused has
heen so unfairly convictedt it is deemed desirable to brief
tllC testimony of the Commmnv:ealth 's \vitnesses as follow-s:
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F. J. COOI{E testified tl1at on January 12, 1i929, between
six and half past six o'clock P. 1\L, he was driving an automobile south on the concrete boulevard; that his reason for
fixing the time is that he w:as en route ·to Norfolk City to :fill
an ""\ngag-e·meut at seven o'clock C~J. R., p. 8); that while passing through· the settlement called "Estabrook" he saw a
t:orm lying on the ground 'vest of the concrete road and ·about
throe feet from it; that thinking the form was a drunken man,
ho hacked his automobile so he c.ould thro"r his headlights
on the· ·object and found it to be a .corpse (later identified· as the body of E. H. B:radley); that another rna. chine came up and Cooke asked the driver to take the man
to the hospital. and when informed that. this person ''didn't
ha.ve time'', requested him to notify Justice of the Peace
Cordell, wl1ich latter request w·as acceded to (M. R., p. 10) ;
this second man entirely ilisa.ppears from the picture. Apparently he made no effort to secure help. Cooke then made
doser inspection of the corpse and· found one leg broken in
two or three places, and a gash on the f-orehead (l\L R., p. 11') ;
a.nd · a.fter 'vaHing. about half an hour, Cooke left to find
.Justice· Cordell, and not finding him brought 'vitness' KierRtead and another man hack t.o the scene of the accident ~(1\L
R., p. 11).
.'
I

•

F. P. J\IER.STE·AD testified that he w·ent to the scene with
.Justice Cordell between seven and l1alf past seven o'cloc.k P.
M. and fou11d the hody lying about five feet west of the boulevard, and that the body was then stiff (1\f. R., P.· 82) ; that
this is a double road divided by the street car tracks and one
side of the road is built up '~ith resiclenc.es (filL R., p. 33).;
tha.t he again Yisited the scene the follo,ving morni'ng and
found marks from which he inferred the body was· dragged
about seventy.:.five feet ·and found a piec_e ·or fragment· of
meat about thirty feet from wl1ere he had found the body (~£.
R., p. 34).
.
W. ,J. COPETJAND testified that he visited the scene
later· that night and found a mark 'vhich he thought "ras
mn.de by a Dayton tire (1\I. R., p. 56). No effort 'va·s made by
i.his or anv- otl1er witness to state whether this mark was
fresh or oid. He testified this mark was fifty or seventyfive feet north of where the body. was found (filL R., p. 57) ;
that he had not had an opportu1iit.y to observe the track of a
Dayton tire for about six months (1\L R., p. 59); that there
is not much difference between the treads of 1)'a:yton, United
States and IIoha,vk tires "because they are pretty much
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alike,. (1\L R·.. p. 60) ; that the mark covered a space of four
or five inches ( M. R., p. 6~) .
•
J"_. F. ESTES, a~ Noi·folk City m_otorcycle policeman, testified that on January 12, 1929, at seven o'~lock P.M., he was
at the _corner of Church and 26th Streets, Norfolk City; that
lw reported on the telephone to Police headquarters d.t.-two
minutes j)ast seven from~ confectionery· store located_.a.t that
corner (lvL R., pp. 36 and ·37); that he then· caine··out of:the
store and mounted his motorcycle and started east to Fairmount Park (that is in the general direction towards the
place where the corpse 'vas found); that he met a Durant sedan automobile coming 'vest on 26th Street and noticed that
the right hand headlight was disarranged; that he (Estes)
turned around to overtake the Durant; that it was speeded
up and the .witness continued to try to overtake it; that he
gof close enough to recognize the license number· ;.as '·belonging to the accused and reeognized the accused (M. R.,
pp 36 and 37) ; tha.t the Dtirant was speeded south on Church
Street, turned west on 18th Street with the ·witness trailing
and·,~ttempting to overtake H; that at 18th Street the Durant
mad·e ·a ·short right hand tunl, and that when the wheeJ struck
the curb the~:~uitomobile upset; that he dismounted -from his
motorcycle and 'vent to the automobile and recog-nized the accused; tliaot the acc.used ·pa·s·sed ·witness a five gallon bottle of
whislrey and asked him to .hide it, whicli 'lie refus~c;l ·(~I.· ;a.,
pp. 37 and 38) ; that the witness set the bottle on the ground,
and accused came out of the automobile· 'vith another bottle
of whiskey in one hand a.nd a. gun in the other; that the witness demanded the ·gun but ac.cused refused to surrender it
and put it in his pocket or holster; that accused struck one
bottle against the other, breaking them, and then 'valked
away fr..L R., pp. 39 and 40). (Let it be remarked that although this testimony was immate-rial, irrelevant and imperti,nent to any issue in: the instant ea'se, and._ was necessarily
llig,hly and unjustly prejudicial to the accus'ed, and·most probu~ly explains this verdict so unwarranted by the la'v and the
evidence, the trial court receiv;ed it over the objection of the
accused, and refused to permit accused to show that he had
lleen tried and aquitted of the charge which the officer was
thus making against. him.) This 'vitness further testified that
he permited accused to walk a'vay, intending to shoot him in
the back bu:t then decided not to shoot accused 'Over' ten
gallons of whiskey (l\L R., p. 40); that the automobile was
taken to a Norfolk City garage. This witness testified that
the ·point at w·hich the Durant "ras upset was about three

8

Supreme Court of Appeals of Virginia.

miles from the point where the corpse was found, and that
the distance· from the point where the Durant 'vas upset to
the point where 'vitness first saw it was six-tenths of a mile
mile (.M. R., p. 46). This 'vitness also admitted that automobiles coming from ·Fairmount Park (a residential section
thickly settled) from the old Ocean Vie'v Boulevard, the old
Fair Grounds, the vVa.terworks, Princess Anne County and
the .Virginia. B·each Boulevard to the City of Norfolk.would
pa~s where he first saw the Durant (J\L R, p. 46).

W. \V. CAHR, Norfolk County officer, testified that at
about seven o'clock P. M. (1L R., p. 28) he visited the place
where the body was discovered and found the corpse of
E H. Bradley lying on the 'vest side of the Boulevard about
four or five feet from the concrete (J\L R, p. 15) ; that the
concrete road is eighteen feet wide and that there is a vacant
field (no shoulder) on the west side (J\L R., p. 16); that witness discovered a. piece of bone and two small pieces of flesh
about seventy-five feet from the body (l\{ R., p. 18) that "the
appearance of the leg looked as though it had been
drag·ged''; and that he noticed a. skid mark where an automobile wheel had left the concrete,. and that about thirty-three
feet away he found a soft spot where an impression of
an automobile tire· had been made; that another mark,
two hundred and ten feet from the skid mark and one hundred and twenty feet south of 'vhere the body was found, indicated that at that point an automobile wheel had come on
to the concrete (J\1. R, pp. 18 and 19). This 'vitness
studiously refrained from stating· that this mark was
made either by the 'vheel of the automobile of the acr
cused or of the automobile which struck decedent (if
he wa-s stn1ck by an automobile), or 'vhether the
marks 'vere fresh or old. It is apparent that these marks
could have been made by one or more automobiles or by one
or more trucks coming from hundreds of residences in that
section. This witness testified that the most of the ground'
along the west side of the concrete wa.s gTass and sod, but
that there was a small soft spot where an automobile tire had
left an impression of its tread (J\L R., pp. 19 and 20). This
witness testified that later that night he sa.'v the Durant
sedan of the accused at the Norfolk City ga.rag·c and found
the right front fender da1naged, the right hand headlight
twis-ted to one side and hvo small dents in it, and found a red
spot which appeared to him to be blood in an indentation on
the cowl light (M. R , pp. 21 and 22-) ; tha.t analysis showed
this not to be blood C~L R., p. 23); that this car was equipped
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with Dayton tires (~L R., p. 23); that no glass was broke;n.
on the right side of the Durant (JVI. R., p. 26); that the,
length of the impression of the automobile tire in the soft
spot alongside .the concrete road \Vas ''possibly five or six
inches''; that the rest of the ground there was grass and
showed no tire -impression (M. R., p. 26) ; that alongside of
the concrete road there are double tracks of the high speed
electric line to Ocean View (~L R., pp. 26 and 27).
A. L. CL.ARI{, Norfolk County Officer, testified that he· inspected the automobile of accused in a Norfolk City garage
in company with Officer Ca1-r, and found the same marks a.s
were found by Officer Carr, except that he did not notice the
make of tires (:tvf. R., pp. 51 and 52) ; that he heard an a.ccident had occurred and visited the scene and identified the
body as E. H. Bradley (M. R., p. 52); that after the body was
removed he inquired at different places for an automobile
which showed indications of having been in an accident, and
\vas shown the car of accused ( M. R., p·. 53). He testified
there are about two hundred houses in Estabrook and about
five hundred in N orvie\V, and the direct road fnr these people
to use coming into Norfolk is the one alongside which this
body was found (l\I. R., pp. 54 and 55).
G. T. NEL~fS, also introduced by the Commonwealth, testified that he was a taxicab driver; that on this night, while
passing throug·h Eig·hteenth Street, he saw an upset automobile ·with Officer Estes standing beside it, recognized Officer Estes and also sa\v another man get out of the car, but
did not recognize him ''the man I thought \Vas Fentress was
not Fentress" (M. R., p. 64); that he \Vent through Eighteenth
Street and came back through Twentieth Street (in which direction Estes testified accused walked), and \vas accosted
by a man "rhose· face was familia-r but 'vhose name he did
not know; that this man said he wanted a cab, but witness
was already engaged ( M:. R., pp. 64 and 65) ; tha.t this man
was not the accused (~L R., p. 66).
W. T. WALI{ER., Norfolk City Police Officer, testified that
about nine o'clock on the night in question he visited the residence of accused and found him in bed and was informed by
him that he 'Yas ill and had not been out since five o'clock (1vi.
R., p. 68); that accused had a small cut on his right thumb
and Dr. Sturgis came within a short time and adYised accused
to remain in bed, but accused \vent 'vith him (\Valker) to the
station house in a closed car and was admitted to bail ( l\L R.,
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p .. 69) ; that there were several people at the house when he
arrived ( ~L R., p. 69).
TED MILLER, Norfolk City Police Offi~er, testified he
visited the home of accused with a search warrant about two
o'clock A. ~I. January 13, 1929; ~hat on the knob of the side
door he observed a red substance which looked like blood (M.
R., p. 71); that he heard a voice which sounded like the voice
of accused, but that be 'vas not admitted (M. R., p. 72);
that the red substance "~as not aualyzed and that he is not
positive that it 'vas blood.
It is respectfully submitted _..that so far short of establishing the g·nilt of the accused is this testimony, that it does
u.ot even establish the corpus delicti. However, the argument on this question \Vill be delayed to the discussion of the
·appropriate assignment of error. .
Testimony on behalf of the accused showed that at about
a quarter past four o'clock he left this automobile at a garage across the street from his place of business to be
greased and the motor oil changed, with instructions that it
·be left in front of the garage, intending to ei~her -return
for it or send for it (Fentress, J\1. R., p. 148) ; that this work
was completed and that when the garage was closed at six
o'clock the car was still setting out in front of the garage
(Webb, M. R., pp. 138 a.nd 139) ; that in the meantime accused feeling sick and complaining of pains in his head, back
a.nd chest drove home in another car, arriving there between
four thirty and five o 'cloek, and went to bed and did not leave
the house until after nine o'clock, when he went with the arresting officers and gave bail (Fentress, lVL R., p. 148; Mrs.
li,entress, J\1. R., p. 143; Caffee, J\II. R .. , pp. 76 and 77); that
he sent his brother-in-law, Caffee, after his (accused's) sister, ~Irs. Etheridge, who was to prepare supper at the Fentress home on account of the illness of Mrs. Fentress; that
Oaffee and l\frs. Etheridge returned about six o'clock and
· found Fentress in bed (Caffee, M. R., pp. 77 and 78, Mrs.
:mtheridge, .NI. R., pp. 110 and 111) ; that C'a.ffee had supper
nt. the house and stayed there until seven o 'cloek, 'vhen he
'vent to keep an engagement and knew that accused did not
1ea vc 'vhile Caffee was there (Caffee, 1\L R, p. 78) ; that Mrs.
Etheridg·e k--new that accused remained in the house from six
o'clock until she left behveen eight and nine o'clock (Mrs.
Etheridge, l\1. R., pp. 111 and 11'3); tha.t J. 0. Sawyer came
to the Fentress home at about six o'clock and was taken by
l\1rs. Etheridge to the bedroom where accused was in bed,
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'and Sawyer remained there with aooused until seven o'clock
(lVIrs. Etheridge, M. R., pp. 111 and 112; Sawyer, M. R., p.
127); that A. B. Bingley and his wife, who is a cousin of the
wife of accused, came to the F'entress home about a quarter
to seven o'clock and found Fentress in bed (Bingley, M. R.. ,
p. 118); that Bingley knew Fentress remained in bed until he
left with the arresting officers (Bingley, M. R., pp. l21 and
122); that F. H. Wilson, a State Prohibition Officer, came to
the Fentress house about eight fifteen o'clock to keep a pre~
vious engagement with accused, and found him in bed (Wilson, 1\L R., p. 133); that practically the entire household h~
been down with the "flu", and accused 'vas convalescing; that
1\frs. Etheridge thought accused was sick enough to call a
doctor and she called the family physician, Dr. Sturgis, who
had been attending the accused and other members of the
family (Dr. Sturgis, M. R, p. 103-); that Dr. Sturgis finished
his supper and left his house at about seven o'clock; that
he drove to the home on Granby Street of a patient, a drive
of less than ten minutes, and a message to call to see accused ·was relayed to him within a fe'v minutes after he
reached the patient's house (Dr. Sturgis, M. R., p. 108); that
he reached the Fentress home between nine and nine-thirty
o'clock and found accused in bed 'vith a tempe·rature of 99 2;'5
degrees and a pulse of 85 or 90 (both abnormal); that Fen·
tress had been sick and had· gone out earlier than he should
have done and over the Doctor's. protest (Dr. Sturgis, M. R.,
pp. 103 and 104) ; that R. W. Webb, operator of the garage to
which the police department sent the car, examined the car and
found no glass broken and saw no evidence of the car having
made any contact with any clothing (Webb, M. R , pp. 94 and
96); that tl1e treads of United States and Dayton tires are
similar (Webb, :tvi. R., pp. 96 and 98); that Joynes Tire Com. pany handles Dayton tires and in the year 1928 sold several
hundred~ more· than five hundred (Smith, ~1:. R., p. 88); that
Smith was familiar with United States, lVIohawk, l)ayton and
Armstrong tires, and that the treads are· similar (Smith,
Jvi. R., p. 91), so much so that Smith ·would not be able to
distinguish between them as· to an imprint only four inches
long (Smith, 1\L R., p. 91).
The testimony on behalf of the accused 'vhen considered
in connection with the incoherent, inconc.Iusive and confused
evidence of the Commonwealth, establishes hy fhe over\Vhelming weight and preponderance of the evidence the unjustness of the verdict; but it is not dee·med necessary to
stress the evidence on behalf of the accused, because of the

.z..

12

Supreme Court of Appeals of Virginia.

failure of the Commonwealth to sustain the burden of prov·
ing beyond all reasonable doubt that accused was guilty.
ASSIGNMENTS OF ER.ROR.
It is respectfully submitted that the trial
the foil owing particulars :

~ourt

erred in

1. Refusing to strike out the Commonwealth's evidence.
2. Refusing to grant new trial because verdict contrary
to the la'v and the evidence.
3. Refusing to strike out certain evidence of Commonwealth's witness W. ""\V. Carr.
4. Permitting J. F. Estes to give certain evidence on behalf of the Commonwealth.

5. Refusing to strike out the· evidence of J. F. Estes, a
witness on behalf of the Commonwealth.
6. Receiving certain testimony of W. J. Copeland, a witness on behalf of the Commonwealth.

7. Receiving certain testimony of Ted Miller, a witness on
behalf of the Commonwealth.

8. Granting Instruction "A" on behalf of the Commonwealth.
9. Granting Instruction '"B '' on behalf of the Commonwealth.
10. Refusing to grant Instruction No. 6 requested by accused.
11. Refusing to grant Instruction No. 7 requested by accused.
.

'

12. Refusing to grant Instruction No. 12 requested by accused.
13. Refusing to grant Instruction No. 14 requested by accused..
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14. Refusing to gt·ant Instruction No. 18 requested by accused.
15. Refusing to grant Instruction No. 2 as requested by ac·
cused and modifying the same.

16. Refusing to grant Instruction No. 3 as requested by
the accused and modifying the same.
17. R.efusing to grant a new trial because of after discOV-:t·
ered testimony.
ARGU~IENT.

I.
lnsu,fficiency of the evidence.

Under this division it is convenient and desirable to discuss together the first, second, eighth and ninth assignments
of error, which are as follows:
·
(a) At the conclusion of the Commonwealth's case, accused moved the Court to strike out all of the evidence of the
Commo1nvealth on the ground that the· same was insufficient
to support a verdict- against accused.
See Bill of Exceptions No. 6 ( ~L R., pp. 227 and 228.)
(b) After the verdict had been received, accused moved
the Court to set aside the verdict of the jury and grant him
a- new trial on the ground that the· verdict 'vas contrary to tho
law and the evidence, and without evidence to support it. See
Bill of Exceptions No. 1 (~1. R., pp. ·7 to 207).
(c) The accused excepted to the g-ranting of Commonwealth's Instruction ''A'' which told the jury that if accused
''rec-klessly and wantonly disregarding the lives and safety
of others" struck, and caused the· death of decedent, he was
guilty of manslaughter aud informed them as to the punishment for that offense. The ground of this exception is the
absence of suffieient evidence upon which to base the instruction, and upon which to base a ve-rdict against the accused.
See Bill of Exceptions No. 2 C~L R., pp. 208 to 210).
(d) Accused excepted to the g-ranting of Commonwealth's
Instruction "B", which informed the jury of the compe-
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tency of circumstantial evidence in criminal cases and informed them they could convict on circumstantial ~vidence
alone if they believe from the circumstantial evidence
the guilt of accused had been established beyond a reasonable doubt. ~rhe ground of this exception is the absence of
sufficient evidence upon which to base the instruction or upon
which to base a verdict ag·ainst aecused. S.ee Bill of Exceptions No. 2 ( l\1. R., pp. 208 to 210) .
.- The specific grounds of the several assignments of error
are set out in the respective Bills of Exceptions as well a.s
in the argument on the respective points.
The facts have hereinbefore been fully, fairly a~d accurately set forth, and it is now to be considered whether the
verdict can be justified by the evidence.
"\Vhen the Court tells the· jury that if they believe a certain
fact has been established by the evidence, they should render
a certain verdict, this in itself is a direct intimation, and a
strong one, that evidence has been introdueed from which the
jury is entitled to find the existence of the fact and base a
verdict thereon. From such an instruction the jury is necessarily obliged to deduce that the Court informs them that
evidence tending to prove such fact, and sufficient for that
purpose, has been presented.
It is for this reason that nisi pri·us courts should exercise
great care that the rulings, partieularly on instructions, be .
not pe·rmitted to mislead the jury.
· Bv Commonwealth's Instructions "A" and "B '' the trial
COUI~t clearly indica ted to the jury that, in the instant case,
there had been adduced evidence tending to establish the
g·nilt of the accused, and that it was sufficient to justify them
in finding him guilty.
This action, a.s well as the refusal, to strike out the CommOJnvealth 's evidence and the refusal of a new trial, we believe to be clearly erroneous.
In this case the accused 'vas indicted for the murder of
E. II. Bradley and was convicted of involuntary manslaughter.
~ro justify this verdict, indeed to justify the submission
to the jury of any issued under this indietment, it was incumbent upon the Common,vea.Ith to establish .L\.. The corpus delicti;
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B. The identity of the accused.
In making this division we are not unmindful of the fact
tha.t some decisions state that the identity of the accused is
a part of the corpus delicti. With this statement we cannot agree and are, therefore, unable to urge it upon the
Court as a correct statement of la,v. To the writer the term
means what it says, i. e., the body of the crime or the fact
that a specfic crime has been committed, or, again, the· fact
that a particular effect has been produced by means of a criminal ageny. Agency in this eonnection meaning not the person who eommitted the crime, but the means by which it was
committed irrespective of the identity of the person employing the means to produce the result.
As said by 7 R. C. L., p. 774 ·=
"It has been said that the corpttS delicti consists of the fact
that a crime has been committed and that the defendant
was implicated in the crime. This definition is surely inaccurate, for, if true, all that would be necessary to convict
of a crime ·would he to prove the ·corpns delicti; but although
inaccurate the definition has been approved in some decisions."
It is ·not of any great importance to the accused in this
case whether the matter of identity constitutes a part of the
corp-us deli·cti; or is an additional element to be proved in
order to obtain a conviction. Whether as an element of the
C01'1J1tS delicti or as an independent matter, the· identity must
be established by the ·Commonwealth to sustain the conviction. However, we prefer to state the·la'v so as to avoid what
seems to us to be. a manifest absurdity.

A.
Cortnts Delicti.
The first question to be determined is whether or not the
CommOin\realth has established this essential element of the
offenf:e charged against accused-whether or not it has established tl1e fact that E. H. Bradley came to his death by
means of a criminal agency-whether or not a crime was ·
actually committed.
The Common,vcalth did not produce a.ny eye witness to the
occurrence so that 've must determine whether or not there
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was produced circumstantial evidence to establish the
corpu.s delicti.
It is true, of course. that the Common,vealth is not restricted to the production of direct evidence and may establish this element by circumstantial evidence. This circumstantial evidence, must, of course, establish every element of
the case beyond all reasonable doubt.
In Graham v. ConunonwBalth, 140 Va. 452, at 457, Justice
Campbell said:
''Circumstantial evidence may be as potent in proving the
corpus delicti and the criminal agent as direct evidenc.e. In
LatJ~g.ley' s case, 99 Va. 811, 37 S. E. 339, the rule is thus
stated: 'C'ircumstantial evidence is legal and competent in
criminal cases and if it is of such a character as to exclude
every reasonable hypothesis, olther than the defendant is
guilty, it is entitled to the same weight as direct te~timony. ''
Paraphrasing this language, it appears that if there is ci1·cu.ntstantial evidence of such a characte·r as to exclude every
reasonable hypothesis, othe1· than that E. H. Bradley nwt his
death as the result of a c·riminal act, the corpus deliGti has
been established; otherwise not.
So drastic is the rule that this element must be proved by
clear, cogent and convincing· testimony that ''even a confession by the· accused, 'vhich is extra judicial, that he committed the offence with 'vhich he is charged, is not, alone and uncorroborated, adequate proof to establish the corpus delicti''.
Moere v. Co'mrnonwealth, 132 Va. 741, a.t page 745.
As said in Jones' case, 103 V a. 10132, at page 1019 :
''The rule in criminal cases is· that the coincidence of circumstances tending to indicate guilt, however strong and numerous they may be, avails nothing unless the co·rpus delicti;
the fact that the crime has been actually perpetrated, be first
established. So long as the le·a.st doubt exists as to the act
there can be no certainty as to the criminal ag·ent.'' 1 Starkie
on Ev. 510.
That was an arson case 'vhere some testimony consistent .
with the incendiary origin of the fire wa.s produced, but the
Oourt held that as a. matter of law, the testimony was not
sufficient to exclude every reasonable doubt as to the existence of the crime.
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In Nichola-s' case, 91 Va.. 741 a.t page 750, it is said:
"In 81nith's case, 21 Gra.tt. 809, this Court says: 'The material fac.t in every criminal prosecution is the corptts delictt.
Proof of the charge in criminal cases, involves the proof of
two distinct propositions: first, that the act itself was done;
and, secondly, that it was done by the person charged. In
murder, the corpus delicti has two components-death as
the result, and the criminal agency of another as the means.
It is only when the first (that is death by criminal violence)
has been proved e-ither by direct evidence of witnesses who
have seen and ident-ified the body, or when proof of the
death is so strong and intense as to produce the full assurance of moral certainty, that the other (the. criminal agency)
can be est.alished bv circumstantial evidence. See also
Deans' case, 32 Gratt. 912. ''
In Brown v. Com'JnontvealthA, 87 Va. 215, the Court, in speaking of a prosecution for arson, said at page 218:
"The corp1.ts dez.icti is not proven, as it must be, beyond a
reasonable doubt, like every other fact material to establish
the g·uilt of the accused. 'fhe facts stated by the Commonwealth's witnesses do not fully and satisfactorily prove that
the fire whieh burned the warehouse, and from it was eommunicated to other buildings in the town, 'vas of incendiary
origjn; and they do not excl·ude the hypothesis that the fire
m.ay have o1·iginated from 1\..GCIDENTAL CAUSES.'' (Italics•_and Caps supplied.)
No'v to test the 'evidence in the instant case bv the rules
and authorities above quoted and cited and determine whether
or not the corp·us delicti has been e·stablished;
The death of E. fi. Bt·a.dley is eonceded, but it is respec-tfully submitted that the other eomponent part of the corpus
delicti, i. e., that such de-ath was the result of a eriminal
agency, ha.s not been established. In this connection let it
be remarked that the rule requires the establishment of the
fact, not. that the death was the result of violence, but that
the death "ras the result of criminal agency or means, whether
bv violence or otherwise.
·
Bradley's body was found beside a concrete driveway,
and that his death was a violent one is not disputed. His position 'vas suc.h tha.t the death might have resulted from a
collision with an automobile or other vehicle, and there were
w
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marks from which it might be inferred that the body wa::,
dragged.
The Commonwealth's witnesses also te-stified that in the
immediate vicinity of the body there was a skid mark indicating that an automobile 'vheel had left the concrete at that
point and that a a point about hvo hundred feet away. was
another mark, indicating that an automobile wheel which had
been off the concrete had re-entered it a.t that point, and
that also in this vicinity was found in a soft spot five or six
inches long the impression of a tire tread.
From the evidence it is impossible· to say 'vhether the
marks were fresh or old, whether all these marks 'vere· made
by the same machine~ or whether the marks or any of them
were made by an automobile that had struck B·radley.
~{r. Bradley could have been struck by an automobile or
other vehicle which made these marks, but the evidence does
not disclose any pec.uliar conditions or features of the marks
necessitating the infe-rence that they were made by any autonlobile tl1at may have struck J\Ir. Bradley.
Even if it be assumed that J\fr. Bradley was struck by an
automobile and that these marks were made by that machine, it is submitted that such assumption, if rightly made,
"rould not establish the essential ingredient of the corp-u.s delicti, that the driver was g11ilty of criminal negligence.
Let us say that this evidence is consistent with the hypothesis that the death was the result of criminal agencyin this case crirninal neglig.ence. But whe-rein is it inconsistent with e.ither the theory that the death was the result
of an unavoidable accident, or the theo1·y that dea.th was produced as the result of the sole negligence of decedent; or, if
the result of neg·lig-ence of the driver of an automobile or other
vehicle, wl1erein is it inconsistent "rith the theory that such
ne!digence was m·erely the result of the want of ordinary care.
To estah1ish this element of the C01"JJus delicti the ma.rks
would have to exclude every reasonable hypothesis other than
criminal neglig'ence.
So far from doing so~ the marks are entirely consistent
"rith either of the theories (a) that the death resulted from
an unavoidable accident; (b) tha.t it resulted from the ordinary-npt criminal-negligence of the driver, or (c) that it
resulted from the sole negligence of the decedent.
It. is respectfully submitted that the evidence in this case
wonld not he sufficient to carry to a. jury the question of
civil liabilitv for the death of decedent where the burden
ror.ting upo~ the plaintiff is to prove the neglig;ence by the
preponderance of the evidence, instead of proving the case
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beyond all reasonable doubt as required of the Commonwealth
in a criminal case like this.
In this ease the jury 'vcre relegated to conjecture, guess
and random judgment to determine how decedent met his
death, and to determine the existence or non-existence of
criminalneg·ligenee. This would not be sufficient even in a civil
case where the burden of proof is so measurably less than in
criminal cases.
In C. ct 0. R. Co. v. Span·ow, 98 :Va. 630, an employee 1Vas
charged with the duty of operating a ferry boat by the use
of a trolley rope spanning the Tye River at N e,v Market.
...~fter a severe storm he· w·as missing, as 'vas also the boat, and
the trolley rope was found broken. There was evidence to
the effect that the rope 'vas frayed prior to this occurrence
nncl tha.t deeedent had requested another to be furnished
him.

In holding thi.s evidence insufficient to sho'v ·how decedent
came to his death, the Court cited Bailey Mast. Liab., p. 503,
ct seq., and said at page 641:
"Among the cases cited by the author is Sorenson, Adm 't·
v. IJ!l enasha Paper and PultJ Co ...,. 56 Wis. 338, 14 N. W. 446, in
which the opinio1i of the Gourt says: 'When liability depends upon carelessness or fault of a person or his ag-ents,
the right of recovery depends upon the same being shown
hy competent evidence, and it is incumbent 'upon such a
plaintiff to furnish evidence to show ho'v and 'vhy the accident occurred-some fact or facts by which it can be determined hy the· jury, and not be left entirely to conjecture,
guess, or random ju~gment, upon mere supposition, without
a single kno·wn fact.' In that case the only fact ~stab
lished w·as that an employee of the defendant 'vas found
·bruised and dead in a. hole which had been cut through the
floor in the defendant's mill, and, in which was water about
six inches deep. Ho'v he came there was left entirely to
inference, and it 'vas under those facts that the Court said
t11at 'every party to an action at law has a right to insist
upon a verdict or :findine- based upon the law and the evidence
in the case, and not in the absence of evidence, upon mere inferenc.e, conjec.ture· or personal experience'."
"In Lehm,an v. City of Brooklyn, 29 Barb. 234, a child
was found drowned in a 'vell on which the cover had been
neg ligenfly left open; suit was brought ag·ainst the City, and
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t.he opinion of the Court says: 'The gist of the action, howeyer, is negligence, which must be made out and established
from proof. rrhe proof need not be direct and positive, by
some one :who witnessed the occurrenoe, and saw how it happened, but it must be such as to satisfy reasonable and well
balanced minds that it resulted from the negligence of the
defendant. It is no.t .safe * * * to say that because
there was a well in the street, and a child was found drowned
within half an hour after he was seen in health, the defendant's negligence is made out. To entitle plaintiff to recover,
it must appear affirmatively that the, accident resulted wholly
from negligence of the defendant, and that the negligence
and imprudence of the plaintiff did not contribute to the result.' See, also, Payne v. R. R. Co., 40 N. Y. Super. Ct. 8;
Stager v. Ridge A-ve, P .. Ry. Co., 12 Atl. 821. ''

InN. & W. R. Co. v. Crmner, 99 Va. 763, an employee was
killed as the result of the collision of a train with some
freight cars which bad escaped from a siding. The·re was evidence that the train 'vas running at thirty miles per hour. In
passing upon the instructions the Court at page 794, said:
"In Bailey on Personal Injuries, sec. 1672, et seq., the law
upon this point is clearly and tersely stated: 'Where it is necessary to sho'v a certain state of facts, it is not sufficient to
proYe hvo or more different states of case, one of which may
be sufficient,. but either of which may equally, under the- testimony have existed.
'The plaintiff must prove something which 'varrants the
inference of negligence on the part of the defendant, and
not base his case upon facts just as consistent with care and
prudence as 'vith the opposite."
'Where the evidence is equally consistent with either Yiew,
the existence or non-existence of negligence, it is not competent for the· judge to leave the matter to the jury. The party
who affirms the neg-ligence has failed to establish it. This is
a. rule which ne·ver oug·ht to be lost sight of.
'An inference cannot be drawn from a. presumption, but
must be founded upon some fact legally established.''
The principle there stated is affirmed in C. & 0. Rwy. Co.
v. Sparrow, 98 Va. at page 640, where Judge GardweU says:
'rro fix a liability upon the master for injuries .sustained by
a. servant 'vhile eng·aged in his employment, the neglig·ence of
the master, as the proximate cause of the injury, must be
proved by affirmative evidence, 'vhich must show more than
a probability of a negligent act.,. And in the same opinion
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the case of So1·enson v. 111 enasha Paper Co .., 56 vVis. 338, i:s
quoted with approval: 'When liability depends upon carelessness or fault of a person or his agents, the right of recovery depends upon the same being .shown by competent evidence, and it is incumbent upon such a. plaintiff to furnish evidence to show how and w·hy the accident occurred-some
fact or facts by which it can be determined by the jury, and
not be left entirely to conjecture, guess, or random judgment, upon mere supposition, without a single known fa0t.' ''
In So. Ry. v. Hall, 102 Va. 135, the decedent was walking
along the hailroad right-of-way with two companions who
separated from him. A few· minutes thereafter a freight train
passed, going in the same direction. The track 'vas straight
for one. hundred and fifty yards, the nig·ht was bright and
the engine headlight illuminated the track for the distance
mentioned. The train was proceeding up grade, and could
have been stopped within forty or fifty yards. ·The following·
morning decedent's body wa.s found lying beside the track a
short distance from where he w~as last seen, so bruised as to
indioo te he had been struck by a passing train.
In holding the evidence insufficient, the Court, at page 137,

et seq .., said:

"The case proceeded in the lower court upon the theory
that, nohvithsta.ncling the contributory negligence of the deceased in failing to keep a lookout for his own safety and protection, the defendant company was liable if the engineer,
in the exercise of ordinary care and diligence in keeping a
lookout could have discovered the peril of the deceased in
time to have avoided the accident. In the opinion of this
Court, the case had never reached the stag·e 'vhere the contributory negligence of the deceased and the liability of the
company, notwithstanding such contributory negligence,
were material or proper considerations. The party who affirms negligence must establish it. rrhis is a. rule which oug,ht
never to be lqst sight of. Bailey on Personal Injuries, section
1674. vV e are of opinion that the negligence of the railroad
'vas not established. Indeed, there was a total lack of evidence upon which the jury could base a verdict predicated
upon the negligence of the defendant company. The two ~Ic
Cormicks and Bryant did not see llall when he "ras struck by
the train: Wl1en they last sa'v him he was twenty-five or
thirty yards from the point where he was found dead, and
the train was then 150 yards or more in his rear. .After this
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last sight of Hall by these three witnesses, there is not a single known fact as to how the accident occurred. All is conjecture and speculation.
It is not safe to say because the deceased was found lying
by the side of the railroad track,· killed evidently as the result of collision with a train, that it was due to the negligence
of the employees of the railroad. It may have been entirely the result of his own negligence. N ohvithstanding the
illuminated condition of the track, the engineer says he never
sa.w Hall, and did not know he· had been killed until told of it
the ne.xt day· at Danville. With the train 150 yards or more
in his ·rear when last seen, Hall may have been on the pathway at the side of the railroad, or in some other position of
safety, a.nd attempted to cross the track, for some reason,
when the engine was so close that the engine·er could not see
him, or, seeing him, could do nothing to save him from his
own negligence. Or it may be that after the engine pa;ssed he
moved too near to the train, and was struck by one of the cars.
Indeed, other theories might be suggested in explanation of
the accident, but in such cases ·we are not permitted to indulge in conjecture and speculation. The burden is upon the
plaintiff to make out his case, which is in the first instance to
establish the negligence of the defendant by affirmative evidence, which must show more than a probability pf a negligent
act.
'The proof need not be direct and positive, by some one
who witnessed the occurrence and saw ho'v it .happened, but
it must be sueh as to satisfy reasonable and well-balanced
minds that it resulted from the negligence of the defendant.'
'Every party to an action at law has a right to insist upon
a verdiet or finding based upon the la.'v and the evidence in
the case, and not, in the absence of evidence, upon mere inference and conjecture.'
'"\Vhen liability depends' upon carelessness or fault of a
person or his a.gents, the rig-ht of recovery depends upon the
Rame being shown by competent evidence, and it is incumhent upon such a plaintiff to furnish evidence· to show how
and why the accident occurred-some fact or facts by which
it can be determined hy the jury, and not be left entirely to
eonjecture, guess, or random judgment upon mere supposition, without a. single known fact.' * * *
An inference cannot be, dra'vn from a presumption, but
n1ust be founded upon some fact legally established. Bailey
on Personal Injuries, sec. 1675."
In Davis, D'r Gen. v. Ellis, 146 Va. 366, where a flagman
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w·as struck by a train and there was no eyewitnesses and the
plaintiff relied upon circumstantial evidence, the Court, at
pages 376 and 377, said:
''We are without any expla:nation as to how he came in.
collisjori with the train that must have killed him, and are unable to say how or why the aooident occurred.
The motion of the lante·rn as described by plaintiff's witness, Lm1g; could have been the result of his being struck
by the backing tank of engine No. 2. It could have been
caused by his walking against the engine or tank while looking in an opposite direction, or what is more probable, he
may have erossed the thoroughfare track immediately behind
the engine 104 and have missed his footing or stumbled over
the end of a eross tie, and have fallen under the engine or
tank of No. 2. Certainly this last explanation is as probable
ns that he was on the main line track with a lantern in his
hand, and bell o~ the epgine continuously ringing, and was so
oblivious to the perilous surroundings of which he wa.s famil'iar, as to be run do,vn and killed by a train moving at the
rate of a man 'valking bri.skly.
'In an action for the death of one through another's negligence~ it is incumbent upon the plaintiff, in the absence of
direct evidence, to sho'v the existence of such eh~cumstances
its "rould }~6stify the inference that the injury which caused
the death was due to the wrongful act of the defendant, a.nd
exclude the idea that it was due to a cause with which the
defendant was nnc(mnectecl, and not leave- the question to mere
speculation ancl conjecture.' Hicks' Adnp'x v. Romaine, 116
V a.. 401:. 409, 82 S. E. 71, 74.
Assuming for the moment the· negligence of defendant's
employee~ in ·the operation of engine No. 2 without a headlight, is there any fact established by the evidence to show that
such negligence was the proximate cause
the injury? We
think not. Being left to speculate or guess as to how the accident occurred, we have no right to base an inference upon a
speenlation. This court i~ without facts from which to determine 'vhose negligence it was that caused the decedent's
death. It is not a case of conflicting testimony, but absence
of testimony. In such circumstances there was no legitimate
evi clence sufficient to justify a verdict and the demurrer
should have been sustained.''
'

of

In So. Ry Co. v. ..A.dl111nS', 129 ,Va. 233, decedent, an employee, was en route to report for work. He was going north
and was killed by a train going in the same direction. The
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train was running on the track ordinarily used by southbound
trains. The1~e "rere no eyewitnesses aud p;l8:iutiff ~·elied
upon circumstantial evidence. Two witnessed had met decedent on the track and afte·r leaving him walked about one
hundred yards before· seeing the train.
The Court, at page 239, said:

''To justify the conclusion that the party inflicting an injury was negligent some information at least must be afforded of tile circumstances of the injury. * $ * But
neither a court nor a jury can indulge in mere surmise or
speculation as a foundation for a verdict, or a judgment.''
And again a.t pages 240, 241 and 242 :
"In the ca.se of Patton v. Texas Pacific Ra(ilroad Co., 179
U. S. 663, 21 Sup. Ct. 277, 45 L. Ed. 361, the court said: 'The
fact of accident carries with it no presumption of negligence
on the part of the employer; and it is an affirma.t.ive fact for
the injured employee to establish, that the employer has
been guilty of negligence. * '~ ~
'It is not sufficient for the employee to show that the employer may have been guilty of negligence; the evidence must
point to the fact that he was. And 'vhere the testimony leaves
the matter uncertain and shows that any one of half a dozen
things ma.y have brought about the- injury, for some of which
the employer is responsible and for some of which he is not,
it is not for the jury to guess between these half a dozen
causes, and find that the negligence of the employe·r was the
real cause, * * * If the employee is unable to adduce
sufficient evidence to show negligence ou the part qf the employer, it is only one of the many cases in which a plaintiff
fails in his testim-ony.'
If a plaintiff fails to make out his ~e, it is not the funetion either of the jury, or a court, to make out a case for
him by departing from the settled rules of proof resting
upon plaintiff, and drawing conclusions from surmise or conjecture.
In the case of Looney v. },{etrozJolita.n Railroad Co., 200 U.
· S. 480, 26 Sup. Ct. 303, 50 L. Ed. 564, decided before the
passage of the Federal employers' liability act, the court
l1eld as follow:s: 'In a.n action for damag·es for personal injuries * *
the plaintiff must establish the g-rounds of
defendant's liability. * :lf * Negligence of the defendant
:)!<
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will not be inferred from the mere fact that the injury occurred, or from the presumption of care on the part of the
plaintiff. There is equally a presumption that the defendant
performed his duty.'
In the case of Stnith v. Illinois Cen,t. R. R. Co, decided by
• the Circuit Court of Appeals of the 8ixth Circuit (200 Fed.
553, 119 C. C. A. 33), a.nd in which the evidenee as to the circumstances of death 'vas very meagre, the court held,· that
'a railroad company was not liable for the death of au enginee·r who was found lying beside his engine behveen hvo
traeks in the company's yard, with his foot practically cut off,
and the only other evidence was that he 'vas last before seen
about one hundred feet from his engine, walking towards it
on an adjoining track, and tha.t an. engine in charge of a hostler passed on such track just as decedent was seen lying on
the gTound; the manner of his death being a matter of speculation.' * * •
'The fact that decedent 'vas struck by defendant's engine
carries 'vith it no presumption of defendant's negligence,
the burden of proving which is on the plaintiff. 'The negligence of a defendant cannot be inferred from a. presumption of care on the part of the· person killed. A presumption
of the performance of duty attends the defendant as well as
the person killed. It must be overcome by direct evidence.
One presumption cannot be built upon another.' Looney's
·case, s~tp1·a, 200 U. S., p. 488, 26 8up. Ct. 306, 50 L. Ed. 564.
To the same effect see New York Cent·ral Ry. Co. v. Win. field, 244 U. S. 147, 150, 151, 37 Sup. Ct. 546, 61 L. Ed, 1045,
L. R1 A. 1918C, 439·, Ann. Cas. 1917D, 1139,'and G~tlis' .Adm'x
v. N Y., N. H. and H. RJt. Co .., 249 U'. S. 515, 39 Sup.
Ct. 355, 63 L. Ed. 738.''
In the instant case no eyewitness to the occurrence was
produced. Not even any testimony as to prior movements
or condition of the decedent was produced. Whether he was
overtaken and struck by a. vehicle, whether an operator of n
vehicle 'vas negligent and struck decedent, whether if an op-·
erator of a vehicle ''ras negligent, such negligenc-e was the
proximate cause of the accident, whether, in attempting to
cross the road, he carelessly stepped in front of a vehicle a.nd
w·as struck, whether he stumbled against or in front of a
vehicle and was struck, or whether he deliberately and intentionally soug·ht his own death by stepping in front of a
vehicle does not in any wise a.ppea.r. As between these and
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possibly other conceivab~e causes of the death of Bradley,
the record is silent and left the jury to wander through the
realm of pure speculation, guess and random judgment as to
the true cause.
It may be said that a presumption exists that the decedent
exercised due care· for his own safety. But as said in Looney •
"V. Met1~opolita.rn jla·il1·oa.d Co. (U. S.), 50 L. Ed. 564, in a civil
case, "Negligence o{ the defendq,nt :will not be inferred ·
f1~om *' * * the presum-ption of care on the part of the
tJla.intiff. There is equally a presumption that the defendant
performed his duty.'' (Italics supplied.)
It is respectfully submitted tha.t the Commonwealth has
utterly failed to prove beyond all reasonable doubt and to the
exclusion of every other rea.~onable hypothesis, the essential
component of the co1·p'US d·elict~i that the death of 1\fr. Brad-·
ley was the result of criminal negligence.
Mere negligence is not sufiicient to impose a criminal lia-·
bility. For this purpose the negligence must be so gross as
to amount to wilful and wanton disregard of the lives and
safety of others. It is true that definite intent to deprive
another of his life is not necessary to a conviction for in''oluntary manslaughter; but the condu.,ct must be such as to
indicate a. wanto·n and wilfu.l indifference to the lives and
safety of others.

In Goodn~an. v. Com.'JnonweaUh, 151 S. E.168, where a party
'vas convicted of involuntary manslaughter with an automo·
bile, the Court cites 29 Corpus Juris, at page ! 1154, to tl1e
effect tha.t the neg-ligence· must be gross or culpable and that·
''while· the kind of negligence· required to impose criminal liability has been described in different terms, it is uniformly
lJcld that it must be shown that a l1om.icide was not improbable under the facts as they existed which 'should reasonably
l1ave influenced the conduct of tl1e accused. The opinion
eites the case of State v. Tankersley, 172 N. C. 955, 90S. E.
781, 782, L. R. A. 1917C, 533, where it was held that the engineman was not. guilty of manslaughter in colliding with a
standing train~ and killing passengers thereon, merely because he failed to obey a precautionary signal and quotes the
following language from that opinion:
''The decisions of the courts have described in different
terms the kind of neg·ligenee required to constitute crime.
In some of tl1em it. is said to be negligence that is 'culpable
and gross'. In others, that it must be such as to show a
reckless disregard of the safety of others, etc.; but all of the
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authorities are agreed that, in order to hold one a criminal
there must be a higher degree of negligence than is required
to establish neg·ligent default on a mere civil issue, and that
in order to a conviction of involuntary manslaughter, attributable to a negligent omission of duty, when engaged in
a lawful act, it must be shown that a homicide was not improbable under all the facts existent at the· time and which
should reasonably have an influence and effect on the conduct ·
of the person charged. As apposite to the facts of this record, the position is very well stated in 1 McClain's Criminal
La"r, Section 350, as follows: 'A negligence which will render unintentional homicide criminal i:s such carelessness or
recklessness as is incompatible with· a proper regard for human life. An act of omission as well as commission may be so
criminal as to render death resulting therefrom manslaughter. But the omission must be one likely to cause death.' ''
. In the Good'man case. the Court, cited a note, the language
of 'vhich was seemingly broad enough to justify the inter- .
pretation that a conviction of manslaughter· might be had on
the violation of the duty to exercise ordinary care, but disapproved this interpretation by saying at pages 169 and 170:
"The opinion in State v. McCornb, 33 Wyo. 346, 239 P.
526, 528, 41 A. L. R. 721, reversing a conviction of involuntary manslaughter for killing a young· girl while driving an
automobile on a highway, shows that, like many general statements, that last quoted may be misunderstood. 'There are, it
is true, cases holding that an unla,vful killing as the result
of want of ordinary care· may constitute manslaughter, upon
the theory that unlawful killing of another 'vithout malice,
involuntarily, but in the commission of an unlawful act (4
Blackstone's Com. 191), may be manslaughter, and that want
of ordinary care is an unlawful act Clemens v. State, 176 Wis.
289, 21 A. L. R.. 1490, 185 N. W. 209, and cases there cited.
But that rule 'vas criticized in the case just mentioned, and
when our statute provided that the negligence must be culpable or crim,iual-terms evidently used synonymously-it
would seem that it meant to provide specifically that the unlawful act relied on in manslaughter must, if it consists of
negligenc.e, be more than ordinary negligence, and must be
culpable or criminal in its nature. And that seems to be the
general rule.''
The Court also cited Copela;n,d v. State, 154 Tenn. 7, 285
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S. W. 565, 566, 49 L. R. A. 605, and quoted therefrom as follows:
"In a charge otherwise accurate the trial judge failed to
instruct the jury tha.t to convict for homicide caused from a
lawful act committed in an unlawful manner, as in Lee v.
State, S'ltpra (1 Colo. 62,), it must appear that the death was
not the result of misadventure, but the natural and probable
result of a reckless or culpably ne-gJagent act · • * *. ''
The Court, in the
states:

Good1na1~

case, at page 171 of 151 S. E.

''One, however, who accidentally kills another, even though
he may be cha.rg·eable· 'vith some actionable negligence, is not
guilty of a crime, unless his negligence is so gross and culpable as to indicate a callous disregard of human life and of
the probable consequences of his act. The crime is imputed
because of the recklessness, and, where there is no recklessness, thei"e is no c.rime. ''
See also Brooks v.

·Com.n~onwealth,

145 Va.. 853.

Tested by the rule applicable- to civil cases, the evidence on
behalf of the Commonwealth would not be sufficient to establish· actionable negligence.
In order for the Common,vealth to establish criminal liability it was necessary for it to show circumstances indiea.ting ''negligen-ce so gross and c·u.lpable as to indicate a callous dis'regard of hilt/man life and of the probable consequences of the act"-"that a honticide was not i1nprobable
'l6nder all the facts existent at the time and W hich should reasonably hatVe an influence and ef!ect on the condu.ct of the
person charged" ...
The failure of the accused to account for the movements of
his car at the time and its dama.g·ed conddtion cannot be used
to supply this omission of the Commonwealth, because, if his
alibi is to be regarded as given in g·ood faith, he was unable
to give th1s account. Secondly, the established n1le is that
not even the uncorrobQrated e·xtra judicial confession of an
ac.cused will estahlish the corptts-delicti; nor will the demonstrated falsity of the testimony of an accused be sufficient for
this purpose.
1

In Moo-reV. Conunowwealth, 132 ,va. 741, 744, 745, it is sand:
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''.And having given the utmost effect which can be properly given to the consideration that the jury may have believed that the accused swore falsely in his testimony in his
own defense, still no inference which the jury might have
been warranted in drawing for that reason could supply th~t
~haracter of proof of .the corpus delicti w·hich the law requires in all criminal cases. Even a confession by the accused, 'vbich is extra. judicial, that he coiDill\itted the offense
with which he is charged, is not, alone and uncorroborated,
adequate proof to establish the corpus delicti.''
Having failed in this, the cnrpu-s delicti has not been shown,
and it is submitted that this judgment must be reversed.

B.
Identity of Accused.

Not only did the Commonwealth fail to maintain its issue
as to the corpus delicti, but, assuming, for the purpose of
alone, that the evidence established the corpu-s delicti; it
also. failed to establish the ide~tity of the accused as the
criminal agent.
To establish the identity of the accused, they produced the
testimony that about a half hour afte·r the body was found,
the automobile of accused was seen coming from that general
directiion at a point about hvo and one-half miles therefrom;
that the headlight of the car wa.s bent and that it wa.s'
equipped with Dayton cord tires; and that the accused was
identified by one witness a.s being the driver of the car. The
Commonwealth produced also one witness who testified that
he was able to 1identify a mark five or six inches longwhether fresh or old does not appear-as the imprint of a
Dayton cord tire. A most improbable sta.te·ment, to say the
least.
Perhaps the jury had the right to accept as true· the identification by the officer and to discard the evidence of the alibi
produced by the accused, although an m1alysis of the evidence
'vould seem to sindicate that this action "\Vas a most arbitrary
one.
Irrespective of the respective merits of the· ident.ification
a.ncl the alibi, the evidence does not establish a prima facie
case that accused had any connection 'v!ith the death of Bradley.
.
It is true that the identity of accused, like any other element of a. criminal c.harge, may be proved by circumstantial
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evidence, but likewise such evidence must be so cogent and
convincing as to point unerringly to the accused as the identical party and to exolude every reasonable hypothesis other
than that he is the man. Like other elements of a criminal
charge, the identity must be established beyond all reasonable doubt.
If the identification of the marks on the gTound, although
not shown to have been recently made, be accepted as connected with the death of Bradley, there Js nothing to justify
the inference that tl1e marks were made by the car of accused.
The nearest thing approaching· that result is the· identification of the tread marls. ·Accepting this identification at
face value, the evtidence does not show the mark as different
from a. mark which might l1ave been made by any one of the
l1undreds of other Dayton tires in use in Norfolk and vicinity.
The Commonwealth's 'vitnesses admitted that the accused's
car could have reached the point where it was seen by the
motorcycle officer from any one of a number of dlifferent city
and county roads and streets.
It is self-evident that ·for this automobile to have consumed a half an hour in travelling t~o and one-half miles it
must have been literally crawling, 'vhich certainly would not
have been the case had the driver been seelcing to escape from
the scene of the accident. Going at the moderate average
.speed of twenty miles per hour; it 'vill take an automobile
not in excess of eight minutes to travel two and one-half
miles.
The failure of the accused to account for. the movements
of hGs car at the time of its damaged condition does not establish the irlent:ity. His alibi is sufficient excuse for being
unable to offer thi.s information.
Also an accused is entitled as of rjght to sit mute and demand that the Commonwealth establish the identity beyond.
all reasonable doubt, and to the exclusion of every reasoiL·
able hvpothesis that any person other than himself committed
the offense.
In Johnson v. Com.rnonwealth, 29 Gratt. 70 Va.. 796, where
the ev·idence showed an opportunity of the a.ccm:;ed _to commit the offense and established suspicious circumstances that
l1e was the offender (amol1g which w·as the possession of
burg-lars' i~strnments), the Court, at page 814, said of this
evidence:
'' Tl1esc circumstances, taken singly or ail together, while
they create a suspicion of guilt, are yet inconclusive and
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wholly insufficient to prove such guilt. They are consistent
wtith the fact of guilt, but are also consistent with the fact of
innocence. If they be not at least as consistent with the fact
of innocence as with the fact of guilt, they certainly do not
amount to such degree of proof as to connect the accused with
the offense and to wa.rrant his conviction thereof.' 1
And again at page 817, it is said:
''In Algheri ~v. The State of Mississippi, 25 Miss. R. 584,
referred to by counsel of the plaintiff in error, it was held by
the high court of errors and appeals of that State: 1st. That
in the application of c:irc.umstantial evidence to the determination of a case, the utmost caution a.nd vigilance should
be used. 2d. That it [s ahvays insufficient, where, assuming
all to be proved which the evidence tends to prove, some
other hypothesi~ may still be true; for it is the actual exclusion of every other hypothesis which invests mere circumstances with the force of truth; and 3d. That where the evidence leaves it .indifferent which of several hypothesis is true,
or establishes only some finite· probability in favor of one
hypothesis, such evidence cannot amount to proof, however
great the probability may be. The s~cond and third of these
pl'opositions 'vere literally take:Q. from 1 Stark on Ev. 572,
nnd correctly expound the law.''
·
·In Dav·is' Ca.se, 99 Va. 868, at pages 870 and 871J the rule
:is stated thus :
·
"It was for the Commonwealth to prove, first, the- corpus
delicti; second, that the accused committed the offense, and
to '\rarrant a conviction the evidence should be such as, if
true, 'vould exclude all rational doubt of the guilt of the a~
cused. He is presumed to be innocent until his guilt is estabMi shed, and he is not to be prejudiced by the inability of the
Commonwealth to point out any other criminal agent,
nor is he called upon to vindicate his own innocence by
naming the guilty man. He rests secure in that presumption of innocence until the proof is addueed which estab1i.shes his guilt beyond a reasonable doubt, and whether the
proof be diirect or circumstantial, it must be· such as excludes
any rational hypothesis of the inuncenc.e of the aoo~sed. The
guilt of a party is not to ·be inferred because the facts proved
are consistent with his guilt, but they must be inconsistent
with his innocence. Johnson's Case, 29 Gratt. 796; Me-
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Bride's Case, 95 Va. 826; Brow'lt's Case, 97 Va. 791, and authorities cited.
We are· aware of the 'veight which ought to be given to
three concurring verdicts approved by the. learned judge who
presided at the trial, but, in the light of the well recognized
principles stated above, we can reach no other conclusion
than that the evidence does no more than create a suspicion of
the prisoner's guilt. It may be said that the facts shown
are consistent with his innocence, and therefore do not amount
to that degree of proof which c.onnects him with the offense
and '\?arrants hP.s conviction.''

In Jones' Case, 103 ~va.. 1012, it is said at page 1019:
''The prisoner is presumed to be innocent until his guilt is
established, and he is not to be prejudiced by the inability of
the Commonwealth to point out any other criminal agent, nor
is he called upon to vindicate his own hmocence by naming
the guilty man. He rests secure 4n that presumption of innocence until proof is adduced wl1ich establishes his guilt beyond a reasonable doubt, and whether the proof be direct or
circumstantial, it must be such as excludes any rational hypothesis of the innocence of the prisoner. McBri-de's Case,
95 Va. 826, 30 S. E. 454. ''
And again at the same page:
"Evidence only that a fire 'vas incendiary, tha.t the defendant had an opportunity to commit the crime, and that he
cherished ill feelings towards the owner of the property destroyed, does not warrant a. conviction. Garne·r v. Co'lwmonwealth, 2 Va. Dec. 458, 26 S. E. 507. ''
In Raney v. Co'mmonwealth, 145 Va. 848, at pages 850 and
851, !it is said :
''TI1e citizen is not to be deprived of his liberty upon mere
suspicion, however strong. To the suspicious 'trifles light
~s air a.re * * * c.onfirmation strong- as proofs of holy
writ'. Every fact necessary to establish the guilt of the accused must be proved beyond a reasonable doubt. Unless the
facts proved are inconsistent with the innocence of the accused, he must be acquitted.''
In the instant case the corpse is found. At that point i~:~
also found wheel marks of an automobile or automobiles-
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whether fresh or old does not appear-and from this situation it is presumed, perhaps correctly, tha.t an automobile
caused the death, and upon this presumption is based the
further presumption that the driver of the automobile was
guilty of criminal negligence. A half hour later a.t a point
t'vo and a half miles a.'vay-which distance an automobile
travelling even at a very modera.te gait would have traversed
in less than eight minutes-is observed the automobile of
accused with its headlight bent. The automobile could have
reached this p<>!int from one of a gre·at number of roads and
streets other than the- one bes.ide which the bodv is found.
The automobile is equipped with a tire of a make· of which
one witness claims to have identified a tread mark in the
vticinity ·where the body was found. The accused does not
explaju the damaged condition of the car, because, as he says,
and as he has produced strong credible evidence to support,
he was sick in bed at home- at the time the death is supposed
to have occurred. From this fact another presumption is
drawn and plaeecl upon the presumption first above mentioned,
and a verdict of conV!iction results.
Tllis seems to gTossly violate the rule that a presumption
may not be based upon a presumption.
In 10 R. C. L., p. 870, the rule is stated:
''It is a 'vell-esta.blished rule that a presumption can be
legally indulged only when the facts from which the presumption arises are proved by direct evidence, and that one
presumption cannot be deduced from another. To hold that
a fact inferred or presumed at once becomes an established
fact, for the purpose of serving as a base for a further inference or presumption, would be to spin out the chain of
presumptions into the regions of the barest conjecture.''
In 0. & 0. Ry. Co. v. Heath, 103 Va.. 64, it is said at pages
66 and 67:
"The party who affirms neg-Iig·ence must establish it by
proof sufficient to satisfy reasonable and well balanced minds.
rrhe evidence must show more than a probability of a negligent act. An inference cannot be- drawn from a. presumption,
but must be founded upon some fact legally established. This
Court has repeatedly held that when liability depends upon
carelessness or fault of a. person, or his agents, the right of
recovery upon the same be\!ng shown by competent evidence,
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and it is incumbent upon such a plaintiff to furnish evidence
to sho'v ho·w and w·hy the accident occurred-some fact or
·fa.ets by which it can be dete·rmined by the jury, and not be
left entirely to conjecture, guess or random judgment, upon
mere supposition, without a single kno,vn fact. 'C. ¢ 0. Ry.
Co. v. Sparrow, 9s.·va. 630-641, 3·7 S. E. 302; N. & W. R. R.
Co. v. Cro·mer's Adm/x, 99 Va. 763-765, 40 S. E. 54; Southm·n R. R. Co. v. Ha.ll's ..Adn~'r·, 102 :Va. 135, 45 S. E. 876." ·
See also Lloyd v. l!l. &; lV. Ry. 'Co., 151 Va. 409, at page 417,
and Virg·inia Ry. Co. v. Underwood, 152 Va. 64, at page 275, in
both of which cases the above quoted language from C.&; 0. ·
Ry. Co. v. Heath, s'll.pra, is approved.
It is respectfully submitted that the evl.idence was insufficient to justify the granting of the two instructions requested
by the Common1vealth; that the evidence was insufficient to
support a verdict, and, therefore, the Court erred in refusing
to Hirike out the Common,vealth's evidence and that the verdJict was contrary to the la'v and the evidence and without
evidence to support it, and, therefore, the Court erred in
overruling the motion for a new trial.

·II.
..Adn~ission

of Tmproper Evidence.

1. The Commonwealth introduced as a witness W. W.
Carr, who testified that in the vieinity where the body was
found he found a s~id mark some distance before an automobile had left the eon crete; tha.t about thirty feet further he
found a soft spot w·here an automobile tire had left an impression; that the body had been found about seventy-five
feet from t.he point where the automobile had left the con
crete; that about two hundred and ten feet from the first
mark observed by him he found another mark indicating· that
an automobile had gone back on the concrete; tha.t later the
sa.me night he saw accused's automob\i.le in a garage in Norfolk City wHh the right headlight twisted and the cowl light
bent with a red spot in an indentation on the cowl light;
that this substance was analyzed and'found not to consist of
blood; that the rig·ht fender was damaged; and that the automohile w·as equipped with Dayton tires.
The acensed, by eounsel, moved the Court to strike out
the evidence for the reasons (a) it w1as not ·connected up
with the defendant; (b) that it did not appe~r whether the au-
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tomobile marks were new or old, or whether they had any
connection with the death of Bradley; (c) that the evidence as
to the damage to the automobile was not connected up with
th~ death of Bradley or with the marks found in the vici-nity
where Bradley's body was found. BHl of Exception No. 5
(l\L R., pp. 217 to 222).
It is respectfully submitted that the Court erred in overruling this motion to strike out, because the evidence was
insufficient to establish the corpus delicti or the accused as
the criminal agent.
The argument and authorities applicable to this situation
have been set out in the discussion as to the insufficiency of
the evidence and Jit is not deemed necessary· to reiterate it
here.

·2. Accused moved the Court to refuse to permit the witness, J. Estes, to give the testimony, a synopsis of which
is contained above in the statement of facts, and which -was
to the effect that about a half hour after the body was found
he observed the accused's automobile at a pount two and a
half miles a\vay and followed it until it capsized and recognized accused as the driver.
To the action of the· C'ourt in overruling this motion accused e·xcepted on the grounds that the evidence was insufficient to establish either the co1·rnts delicti or the identity
of accused as the criminal ag·ent. Bill of Exception No. 5
(M. R., p. 222). The argument and authorities as to the insufficiency of the evidence is also lin point here.
3. The Commonwealth's witness, Estes, was asked about
having seen accused on the night the body of Bradley was
found, and answered that a little after seven o'clock he saw
accused's automobile on 26th Street (two and a half miles
a'vay), with right headlight ·bent, and started to follow him.

To the admiss[on of this evidence accused excepted, because the evidence did not establish either the corws delicti
or the identity of the accused as the criminal agent.. Bill of
Exce·ption No. 5 (1I. R., pp. 222 and 223).
The argument and authorities hereinabove supplied as to
the insufficiency of the evidence is also applicable on this
point.
4. Commonwealth's witness, Estes, also testified that after
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accused's automobile 'vas capsized he went to it and that accused handed him a jug of wbdskey, and requested him to hide

it.
To the admission of this testimony accused excepted on
the ground tha.t the evidence did not establish either the
co1·pus delicti or the identity of the accused as the criminal
agent, and upon the further ground that the testimony as to
the whiskey wa.s irrelevant and immaterial. Bill of Exception No. 5 (1!. R., p. 223).
As to the matter of the corpus delicti and the identity
of the accused as the cr!iminal agent, the discussion above on
the question of insufficiency of the evidence is in point.
It is self-evident that the testimony as to the whiskey was
irrelevant and immaterial to the· ~ssue in this case, and highly
prejudicial to the accused.
. Indeed, it is very probable that this testjmony is responsible for the unjust and unjustifiable conviction of accused,
contrary to the la:w and the evidence in this case.
. 5. After the 'vi.tness, Estes, had concluded his te£.t.imony,
a synopsis of which is set out in the statement of facts, accused moved the Court to strike out his evidence, because the
evidence failed to establish the corpus delicti, or the identity of the accused as the criminal agent. 'BJill of Exception No. 5. (M. R., pp. 223 and 224.)
This point is covered by the argument and authorities submitted as to the insufficiency of the evidence.
) 6. Commonwealth "s witness, Vi. J. Copeland, testified that
he went to the place where the body 'vas found and he sa'v
a mark and that he (the witness) was asked by his companion what kind of a tire had made the mark and that he had
replied it was a "Dayton Cord".
To the admission of this evidence the accused excepted on
the grounds that it established neither the corptls delicti nor
the identity of the accused as the criminal agent; that a conversation between outside parties in the absence of the ac:cused was inadmissjble· and that it 'vas not sho'vn 'vhen the
mark was made or that it had any connection with the death
of Bradley. Bill of Exception No.5 (M:. R., pp. 224 and 225).
And this witness also testified that he kne'v a Dayton tire
had made the mark as soon as he sa'v it. The admission of
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this testimony was excepted to for the same reasons. Bill of
Exceptions No. 5 (~I. R., p. 225).
So far as the corpus delicti and identity of accused is conce·rned, this point is covered by the argument and authorities as to the insufficiency of the evidence.
It is unnecessary to cite authorities to sustain the point
tha.t a conversation between third parties in the absence of
the accused is inadmissible. This is self-evtident.
It is submitted that the testimony as to the mark of a tire
was improper in the absence of any evidence tending to
show that Gf:he mark 'vas recently made.
7. The Common,vealth 's witness, Ted Miller, testified that
he visitea the· home of the accused about two o'clock the
morning after the body was found, and that he found on the
side door knob a red subs·tance 'vhich looked to him like
blood. This substance was not analyzed.

To the admission of this; testimony a.s to the red substance,
accused excepted on the ground that it was a mere opinion,
and that it was not material or relevant in this case.
It is difficult to understand why the Commonwealth .should
have sought, and the Oourt ha.ve permitted this testimony
when the· Commonwealth had just shown that another red
substanee which was thought to he blood had been shown by
analysis not to be such. The testimony as to the analysis
sho,ved conclusively the danger of this sort of evidence.
Why 'vas not the red substance on the door knob analyzed?
III.
Refusal of Inst-ructions.

1. Accused excepted to the· refusal of the Court to grant
his instruction No. 6 to the effect that the mere happening of
the accident 'vas not sufficient for a conviction, even if accused was the operator of the automobile.
The mere happening of ail accident is no·t even sufficient to
impose civil ]{iability.
In So. Ry. Co. v. lVloore, 108 Va. 388, at page 391, it is said:
"The n1ere happening of an accident is, of itself, no evidence of negligence. ~here must be affirmative and prepon-

38

Supreme Court of Appeals of Virginia.

derating proof of negligence, showjng more than the mere
probability of a negligent act. N. &; W. Ry. Co. v. Cromer,
99 Va. 76-3, 40 S. E. 54; N. & W. JJ,y. Co. ·v. Johnson) 103 Va.
787, 50S. E. 268.''
The granting of an instruction that negligence cannot be
inferred from the mere happening of an accident is an e·very
da.) occurrence in the trial of civil cases in this jurisdiction,
and it is difficult, if not impossible, to understand why accused should have been dep1ived of this protection in this
case.
~. The accused excepted to the refusal of his instruction
No. 7 to the effect that every degree of negligence is .not sufficient for conviction of crime, that it must be culpable negligence such as may he described as gross or wanton. Bill
of Exception No. 3 (M. R., p. 21t).

3. The accused excepted to the refusal of his instruction N"·
12 to the effect tha.t, even if accused negligently operated the
automobile which killed decedent, that fact alone would not
be sufficient for conviction, but that the jury would have to find ,
accused guilty of such culpable negligence· as to be gross, wanton or wicked. Bill of Exception No. 2 (:1:\L R., p. 211).
'rhe propriety of the request for thds and the next preceding instruction is conclusively demonstrated by Goodman v.
Co1n1nonwealth (Va.), 151 S. E. 168, 171, where it is said:

''One, however, who accidentally kills another, even though
he rnay be cha·r,qeable with some actionable negligence,
is not _quilty of a cri1ne, -unless his negligence is so gross and
culpable as to indicate a callou-s disrega'rd of hun~an life and
of the probable consequences of his act."
(Italics suppl~ed.)

4. Accused excepted to the refusal of his instruction No.
6 to the· effect that the bu.rden was upon the Commonwealth
to prove· aecused guilty beyond all reason~ble doubt and
"that this rule of law is not a mere form of words, but is a
practical safeguard and guide which the jury must observe
and follo,v". Bill of Exception No. 3 (M. R., p. 211) ..
The disinclination of the Common,vealth and of the trial
Judge to permit the accused to have the benefit of the mantle
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of this rule with 'vhich the law so humanely and justly clothes
him is difficult to understand.
5. Accused excepted to the refusal of his instruction No.
18, which would have told the· jury that they were not trying
accused for transporting ardent sp~rits, nor for any other
crime except manslaughter, and that they should not consider any testimony of other violations of the law. Bill of
Excepton No. 3 (M. R., p. 212).
Here 've have a.t least some explanation of the gross miscarriage of justice resulting tin the conviction of accused on
a charge of manslaughter in this case, where the Commonwealth utterly failed to prove either the corpus delicti or
the identity of tl1e accused as a criminal agent.
So eager was the prosecution to obtain a. convtiction in this
case that the jury was prejudiced agruinst aroused by the
introduction of evidence that he 'vas engaged in the transportation of ardent spirits, and he was deprived of the opportunity of having ~he jury know that he had been tried and
ncqu.Hted of this offense.
Then piling injury upon injustice, the Commonwealth's
Attorney prevailed on the trial Judge to refuse to let the jury
know by this instruction that they "rere confined to the issues in this case and could not convict in thtis case for a sepa·
rate and distinct violation of law. ·

It is respectfully submitted that it was error to refuse said
instruction.

tV.
Modifiaatvon of Instru.ctions.

1. Accused excepted to the refusal of his instruction No.
2 as offered, .and to the modification thereof by the Court.

A.s offered, the instructions would have told the jury that,
even if they believed accused operated an automobile down
Churc.h Street into Eighteenth Street and upset it, this [nitself would not be· sufficient to find accused guilty.
To this instruction the Court added the words that ''such
(l.ircumsta.nce must be c.onsidered with all other eircumstances
in the case in deciding upon their verdiot'". Bill of Exception No. 4 (J\11. R., p. 214).
As offered, this instruction would have merely told the
jury that if they believed accused 'vas the operator of the
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automobile which was observed two and a half miles away
from the scene of the accident, this alone would not be sufficient to a conviction.
To state the· proposition is to demonstrate the propriety
·
of the request.
Brut. to the instruction as offered the Court added the statement that this fact must be considered with the other circumstances in the case in decidi1:1g upon their verdict.
It is easy to imagine the effect upon the jury of their seeing a modification in the hand,vriting of the trial Judge,
plainly dndicating that, in his opinion, circumstances had
been sho'\\rn which, taken in consideration with the identification of accused as the driver of the damaged car, were· sufficient to justify them in convicting accused.
2. Accused excepted to the refusal of Iris instruction No.
3 as offered and the modification thereof by the Court.
A.s offered, the instruction would have informed the jury
that the accused is presumped im1ocent until proven g11ilty
beyond a reasonable doubt, and that reckless driving or other
criminal negligence could not be inferred merely from proof
of death of decedent.
NohVlithsta.nding the fact that the instruction as offered
completely states the point of law 'vhich it 'vas intended to
cover, the Common,vealth sought and obtained an intimation
from the Court to the jury that the evidence showed circum-·
stances tending to establish the guilt of the accused. This was
done by the addition to the instruction of language to the
effect that all facts and circumstances given as to the manner
of death of decedent must be considered in determining
whether Qr not his death was accomplished by criminal negligence. Bill of Exception No. 4 (~I. R., p. 215 )-.
First, there was no proof as to the manner of death of decedent, no one saw him killed and, even if it is a. necessary or
proper inference tha.t the death was accomplished by means
of an automobile·, there was no evidence of any criminal negligence.
Here again we have a direct intimation to the jury in the
handwriting of the Judge that evidence tenrlting to proveand sufficient for the· purpose-the guilt of accused had beeu
produced.
It is submitted that the modification of the instructions
was erroneous awl highly prejudicial to accused.

/
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v.
·Motion for New Trial for After Discovered Evidence.
Sometime after his convietion, accused :was informed by
his brother that in a conversation with one James Trainer,
about the conviction of accused, Trainer -had said that one,
H. E. liadley, had come to Tra!iner 's garage on the night
Bradley was killed, and that liadley had said he witnessed
the kHling and that it was a Ford sedan that had struck Bradley (~I. R., p. 163).
Hadley was interviewed and stated that he was walking
south on this road and heard an automobile approaching him
from the rear and that a. Ford sedan passed him at a rapid
speed; that when the Ford sedan had gotten about one hundred and :fifty yards beyond him, he heard a crash and saw the
Ford· stop; that the driver got out on the-left side and walkec.l
around the front of the car so that the headlights illuminated him to the point 'vhere Bradley's body 'vas found and
then came back to the }Pord and drove it rapidly a'vay; that
he, Hadley, quiekened his pace and that when he had traversed the distance- of about seventy-five yards another sedan driven hy Ivir. Cook passed also going south; that Mr.
Cook stopped at the point where the Ford had stopped; that
he, lladley, proceeded on to th~s point and found Bradley's
body about three feet from the concrete; that he, Hadley,
remained there until the arrival of Officer W. vV. Carr, and
1nformed Officer Carr of the above facts, and that Officer Carr
had made a memorandum in his note-book (~L R., 166 and
167); that after he, Hadley, returned home he had occasion
to go to the service station of John Trainer to get some keroRene, and that he had informed Trainer that a Ford sedan
hnd killed Bradley (~I. R., p. 166); that he attended the Coroner's inquest, but that his e·xam:ination was rather perfunctory and confined to the answe·ring of a few quesHons as to
where the body 'vas found and how it "ra.s lying (~L R., p.
1n8); that he sig11ed a. memorandum made by some one at the
inquest but paid no partieular attention to its contents (~I.
R-.~ p. 180); that at the time of the inquest he knew aceused
was charged with th5.s killing·, but accused 'V'as not at the inquest and 'vitne-ss had not kno'vn him previous to the trial,
so that he had had no opportunity to compare him wlth tho
driver of the Ford (1\L R., pp. lJ77 and 181), and took it for
granted that accused '\ras the driver of the Ford C~L R., p.
lR!i); that at the time of the trial of accused, he 'vas working
at· "\Vhrd 's Corner, in Norfolk: Gounty, and did not return
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lwnl~ until a few da.ys after the trial and was then informed
by his sister there w·as a summons there for him (M. R., pp.
lS-! and 185) ; that he did not know of any question as to a
Durant car until after accused came to see him after the conviction; tha.t as soon as accused introduced himself he reaki.zed that accused was not the drive·r of the car that struck
Bradley, because accused was much taller and larger than the
driver of the Ford. (~I. R., p. 168.)

John Trainer stated that the night of the accident Hadley
0ame to his place and told him that he had seen a Ford sedan
kill Bradley (1\L R., p. 164); that he heard accused had been
charged with the killing but did not pay any attention to the·
trial until after the conviction he heard some one say that
accused had IQlled Bradley with his Durant car (M. R., pp.
164 and 165) ; that this broug-ht to his memory Hadley's stateInent about the Ford sedan, .so that as soon. as he saw the
brother of ac.cused he asked him if Hadley had testified, and
when informed he, Hadley, had not testified, he told the
brother of accused of Hadley's statement to him (M. R., p.
161).
.
Offic.er "\V. V'l. Ga.rr stated that when he reached the scene
of the accident and about the time the widow of Mr. Bradley
camo up, 1\fr. Hadley gave him some information about a
Ford car; that he does not remember the words, but at the
time he made a memorandum ~n his note book that "H. E.
IIadley, 2804 Cromwell Road, ~aw Ford sedan stop and then
p;o to Norfolk Sat. 7 P. M. 1/12/29"'; that he inferred from
IIadley's statement that a F~ord sedan killed B:radley, but
later ~vents caused him to fail to pay as much attention to
the statement as he would otherwise have done (1\f. R., p.
169); that the later events were the arrest of accused and
the damage he saw to the Durant ·of accused and this caused
him to abandon the idea that the Ford had done the killing.
(Mr. R., p. l91.)
Of course, the representative of the Commonwealth did
not deliberately and intentionally suppress this evidence, but
there appears to have been a woeful lack of diligence to ascertain positively the identity of the car and the driver which
killed deceased, if he 'vas killed by an automobile.
We believe lit not unfair tq say there has been a misguided
and intemperate zeal to convict accused, rather than an earnest· and intelligent effort to discover the author of Bradley's
death.
For instance, there is no suggestion that accused has passed
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or has sought to pass under any assumed name. The correct
name of accused has never been in doubt, yet we find that
he is indicted as ''Alonzo Fentress, alias Speed Fentress''
(~I. R., p. 2), and we find the Commonwealth's Attorney asking a witness "Why do you call him 'S.peed Fentress' '' (M.
R., p. 4$).
That the estimable and gentlemanly Commonwealth's Attorney should desire to intentionally convict the aooused of
a crime of 'vhich he is innocent is unthinkable, but that his
mind was clouded by his susw.cions of the guilt of aooused
and his hatred of prohibition violations can scarcely be
doubted.
We are mindful of the rule that:
"In order for the after-discovered evidence to be a proper
basis for granting a ne·w trial, such evidence must'(1) Have been dtiscovered since the former trial;

(2) Be such as by reasonable diligence on the part o~ the
defendant could not have· been secured at the former trial;

(3) Be material in its object, and not merely cumulative,
corroborative and collateral; and
(4) Be such as oug·ht to produce, on another trial, an
opposite result on the merits;
(5) .Go to the merits of the case, and not merely impeach
the character of a former witness.' "

Hodnett v. Danville, 152 Va. 955, 960.
\

We are also mindful o.f the rule stated in 20 R. C. L., pp.
289 and 290 that"In order to prevent, so far as possible, fraud and imposition which defeated partie-s may be tempted to practice
as a la.st resort to escape the consequence of an adverse verdi0t, such applications should always be subjected to the
·closest scrutiny by the court."
But we confidently affirm that the application must be
scrutin1.zed with equally as great care in order· to prevent a
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gross miscarriage of justice whicli will unjustly deprive an
accused of his liberty.
Testing the instant application by the rules enunciated
by the opinion in Hodnett v. Dar~:ville, supra, we find1. That the· evidence· has been discovered since the former trial.

2. That" reasonable diligence· of accused could not have
procured the testimony aib ·:the . fqrmer trial;. booause !the
Commonwealth's officer had exclusive knowledge of the information, and through his ne-gligence' it was suppressed
or at least not made available at the triaL
3. That the evidence was material in its object and not
merely cumulative, corroborative and collateral, because it
was direct evidence that an automobile other than that
owneu by or driven by accused had killed deceased. There
\vas no other evidence as to a Ford car, and this testimony
establishes a fact that no other witness has testified.
4. That the evidence is such as ought to produce, on
another trial, an opposite result on the merits. There· 'vas
no direct evidence as to the make of automobile or the identity of the driver that may have been concerned in the death
of Bradley. Thlis te.stimony wHl stand undisputed, and the
immediate report by the witness to the offieer and the memorandum made by the officer indubitably testify to the truthfulness and accuracy of the testimony.
5. That the evidence goes to the merits of the case,
and not merely impeaches the character of a former witness.
This is dj rect evidence as to the ktind of car which caused
Bradley's death and to the effect that a person other than
the accused "ras the driver of the car. There was no direct
evidence that the automobile of accused caused this dea.th.
Therefore, the evidence goes to the merits and is not an impeachment of a former witness.
The trial court overruled the mo~ion for a new trial on
the ground of after-discovered evidence, because, as we unde-rstand the situation, of a slavish· adherence to the rule
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that the. Court must be satisfied that the evidence ought to
produce an opposite result upon a new trial.
We understand the rule to be·, not that the evidence be
such as to inevitably produce a different r.esult, but that, if
believed by the jury, a different result ought to be produced.
In Hodnett v. Danville, 152· V a. 9·55, a Poliee Desk Sergeant testified that when he entered Hodnett's name on the
blotter he appeared to be drunk and he smelled corn whiskey on his breath. After a conviCltion this officer frankly
admitted that his testimony was the result of a mistake and
that after refreshing his memory he had found that he had
confused Hodnett with another person; that he was not in
position to smell Hodnett's breath and 'vas unable to say
one ·way or another as to there being any odor of liquor on
his breath.
There 'vas a sharp conflict in evidence as to the question
of whether or not Hodnett was intoxicated.
In that case, at pages 961 and 962, it is said:
"In St. John's Ex'rs v. Alderso'n!, 32 Gratt. (73 Va.), 140,
this court held that 'in determin!ing whether or not evidence
is cumulative, the courts must see if the· kind and cha1·acter
of the facts offered and those adduced on the former trial
are the same, and not whether they tend to produce thQ.
same effect. That it is their resemblance that makes them
cumulative. And the facts may tend to prove the same
proposition, and yet be so dissi·mila1· in kind as to afford ,
no pretence for saying they are cumulative.

In HiUia.rd on New Trials, page 502, note A., this is
said: 'A.dmissions and conversations, of a defendant, in
direct conflict with his testimony and with the theory of his
defense are no:t impeaching but orl g.ifi\3.1 ievidence!, citing
Al_qe1· v. . ~[err-itt,
.
16 Iowa f21. Evidence 'vhieh is speeihcally distinct and bears upon the issue tis not cumulative,
though it may be intimately connected with parts of the
other testimony.'
In Powell v.

Co1nn~onwealth,

133 Va. 756, 112 S. E. 661,

33 A. L. R. 541, the court said: 'The modern rule is not so
strict. By the preponderance of authority it seems· to be
sufficient if the Court has evlidenee before it which establishes the existence of the evidence relied on to show the
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perjury or mistake, in such a· clear and convincing manner
as to leave no room for doubt as to the existence of the evidence so relied on, and the court is satisfied that the evidence is not collusive; that it seems to be true, and ought,
jf true, to produce on another trial an opposite result on
the merits.' "
And again at pages 963 and 964, it is said:
''We are not unmindful of the general rule that if the
court can fairly conclude that the jury would have come to
the same conc.Iusion had the perjured testimony been eliminated, a new trial will not be granted. But where, as in the
instant case, w·e are una.ble to reach that conclusion, this rule
has no application.
In H~lliard on New Trials, page 504, Section 17, the author says: 'But although the rule that a new trial will not
be granted on the ground of ne,vly discovered cumulative
cvjdenc.e, is a rule tl1at will be relaxed with great caution;
yHt, it is said 'The Court ought not to shut their eyes to injusNce on account of facility of abuse iri cases of this sort'.
And says the author: 'It is sometimes held that they will
11ot refuse a ne·w trial on the. ground of newly-discovered
evidence for the reason that such evidence is cumulative
merely, if it is sufficient to render clear that which before
'va.s a doubtful case. Or ~n a nicely balanced case. Or if
it is conclusive. Or of such a character as pri1na facie to
raise a strong probability that it ,vjll be decisive of the
case.'
In Johnson v. Con~m.onwealth, 126 Va. 775, 101 S. E. 343,
the law is stated. thus: 'The object and aim of all ]titigation
is the attainment of substantial justice, and where, in the
light of the after-discovered evidence, grave doubt is entertained as to the correctness of the verdict, and it seems prob- ·
able tha.t if the newlv-discsovered evidence had been before
tl1e jury a different ~erdict would have been reache-9. on the
merits, the verdict .should be set aside. While it is desirable
tha.t there should be an encl of litig·ation with as little delay
and expense as possible, this object is subordinate to the great
end of litigation, to-wit, a correct decision of the· cause on its
merits.''
It is submitted that ac.cused 'vas convicted as the result of
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guess, conjectures and random judgment on the part of the
Jury, influenced theret<f by instructions from the Court tending to indicate to the jury that e:vidence tending to prove the
guilt, and sufficient for the purpose, had been produced, and
that this newly-discovered testimony ought to have dispelled
the suspicions entertained by the Court and jury, and1 therefore, the Court erred in ove~uling this motion.
·

m.
.;

Conclusion.
We respectfully submit that the erroneous rulings of the
trial court in thP.,s case require that this judgment be reviewed
a.nd reversed and a new trial be awarded the petitioner.. A
detailed index of the record in this case is submitted herewith.
Your petitioner respectfully prays that he be awarded a
a wrjt of error and supersedeas to the judgment in thls ease
and that the same be reviewed and reversed.

Respectfully submitted,

ALONZO FENTRESS,
By TOM E. GILMAN,
JAMES M. WOLCOTT,
VENABLE, MILLER,
PILt,"'!ER and PARSONS,
His Counsel.

U. E. :MILLER,
Counsel for Petitioner.
The undersigned, counsel practicing in the Supreme Court
of Appeals of Virginia, certify that, in our opi~on, sufficient
matter of error appears in the decision and record accompanying the foregoing petition to make it proper for the
same to be reviewed by th~jS c·ourt.

W. H. VENABLE,
R. E. MILLER.
Copy of this petition and notice of the time and place of
the application for a writ of error and supersedeas was de-·
livered to the CommonweaLth's Attorney of the County of
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Norfolk on the 8th day of April, 1930, and to the Attorney
General of the State of Virginia on th'e
day of April, 1930..

ALONZO FENTRESS,
By Counsel.
R. E·. MILLER,
of Counsel for Petitioner.
Reeai:ved April 14, 1930..

H. S. J.
May 6,1930.

Writ of error granted and superseileas awarded; but said
supersedeas is not to operate to discharge the prisoner from
~ustody, nor to release his bond, if out on bail.

LOUIS .S. EPES ..
To tlle Clerk Supreme Court of Appeals at Richmond.
Received May 6/309

H. S. J.
In fhe· Supreme Court of Appeals of Virginia at Richmond.
Alonzo Fentress

v.

Commonwealth of Virglinia..

NOTICE OF APPLICATION FOR WRIT OF ERROR.
To Honorable J ol1n R. Saunders, .
Attorney General of Virginia.
To Honorable A. 0. Lyncl1,
Commonwealth's Attorney for Norfolk County.
Please Take Notice: That on April 28, 1930, at ten o'clock
A. M., or as .soon thereafter as the matter can be heard, a.t
the Clerk's Office of the Supreme Court of Appeals of Virginia, at Richmond, Virginia, the undersigned will present to
said Court, or the Chief Justice, or other Jnstice of said
Court, the petition for a writ of error and s·upersedeas, a
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copy of which is attached hereto, to the judgment of the Circuit Court of the County of Norfolk entered December 28,
1929, in a criminal proceeding then in .said Court pending,
in which the Commonwealth was plaintiff and the undersigned
was defendant, sentencing the· undersigned to be confined in
the State Penitentiary for five· years for involuntary manslaughter and move the Court or Justice to grant the said
writ.
In the meantime the petition and the transcript of the reeord will be lodged with Clerk of said Court at Richmond.
ALONZO FENTRESS,
By TOM E. GILliAN,
JA~IES ~L WOLCOTT,
VENABLE, l\IIILLER,
PILCHER and PARSONS,
His Counsel. '
:R. E. ~fiLLER,
of Counsel for Petitioner.
Service accepted this April 8th, 1930.
A. 0. LYNCH,
Commonwealth's Attorney of the County of Norfolk.

Service accepted this April 14, 1930.
EDWIN H. GIBSON,
Asst. Attorney General of .Virginia.
Virginia:
In
the Circuit Court of Norfolk County.
,
.
Commonwealth of Virginia
vs.
Alonzo Fentress.
TESTI~IONY.

Before: The Ron. C. W. Coleman, and jury.
Portsmouth, Virginia, April 24th, 1929.
Present: ~Ir. A. 0. Lynch, Commonwealth's Attorney.
J. ~L Wolcott and T. E. Gilman for the defendant.

~{essrs.

·so
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page 2 ~ VIRGINIA:
Pleas before the Circuit Court of Norfolk County, at the
Courthouse of said County, on the lOth day of February, .
1930.
BE IT REJ\iE,l\JIBERED, that the special grand jury empanelled and sworn in the Circuit Court for the County of
Noi·folk, on· the 2nd day of April, 1929, in and for the body
of said county, and attending said court found an indictment
against Alonza Fentress, alias Speed Fentress, for murder,
;which with the endorsement thereon by the foreman is in the
words and figures, following, to-wit:
Commonwealth of Virginia,
County of Norfolk, To-wit:

I

I

In the Circuit Court of Norfolk County.
The Jurors of the Commonwealth of Virginia, in and for
the body of the County of Norfolk, ·and now attending in the
said Court at its April Term, 1929, upon their oaths, do pre-·
sent that Alonza Fentress, alias Speed Fentress, heretofore,
to.,.wit, on the 12th day of January, in the year 1929, in the
said County of Norfolk, on and upon one E. H. Bradley, then
and there being, feloniously, wilfully and of his malice aforethought, did make an assault, and that the said Alonza Fen.:.
tress, alias Speed Fentress, then ~d there having under his
charge and under his control a certain automobile, then and
there feloniously, wilfully and of his malice aforepage 3 ~ thought, did run, drive, operate and direct said automobile to, against and upon the said E. H. Bradley
and that the said Alonza Fentress, alias Speed Fentress, with
said automobil~ aforesaid, run, driven, directed and operated
by the said Alonza Fentress, alias Speed Fentress, as aforesaid, then and there feloniously, wilfully and of his malice
aforethought, did strike, wound and injure the said E. II.
Bradley, on and upon the body, limbs and head of him the said
E. H. Bradley, giving to him, the said E. H. Bradley, then
and there, with the said automobile, driven, directed and operated as aforesaid by the said Alonza Fentress, alias S'peed
},entress, on and upon the body, limbs and head of him the
said E. H. Bradley, divers mortal wounds and injuries, of
· which said mortal wounds and injuries he, the said E. H.
Bradley, died; and so the Jurors aforesaid, upon their oaths
aforesaid, do say that the said Alonza Fentress, alias Speed
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Fentress, him, the said E. H. Bradley, in manner and form
aforesaid, wilfully and of his malice aforethought, did kill and
murder, against the peace and dignity of the Commonwealth.

A. 0. LYNCU,
Commonwealth's Attorney.
Endorsement by foreman: A true Bill.

J. H. 1\IILLNER, Foreman.
page 4 ~

And at another day, to-wit: On the 24th day of
April, 1929, the following order was entered:

The Commonwealth
vs.
Alonza Fentress, alias "Speed" Fentress.
Upon an indictment for murder.
Thi~ day came the Attorney for the Oommonwealth as
well as the· above named. defendant, and the said defendant
being arraigned peaded "not guilty"; and from a list furnished the Sheriff ·by the 1Clerk of this Court in accordance
with the law, a panel of twenty jurors free from exception
was completed, and from said panel the accused erased four
of said jurors, the Attorney for the Commonwealth t~ru.sed
four, and the remaining twelve constituted the e.Tn.ry for the
trial of the case, to-wit: J. J. Cooper, Jack F. ,J. Powell,
ll,. R. Simmons, John 1Cuthrell, T. R. Haswell, H. R. Skutt,
B. L. Brothers, J. H. Hamlin, 1\fatthew Wright, William
Wold, J. T. Foreman and Milton Coffman, who were duly
sworn the truth of and upon the premises to speak, fmd after
having fully heard the evidence and argument of Counsel,
retired to their room to consult of a verdict, and after ~::-orne
time returned into Court, having found the folhnving verdict: "We the Jury find the defendant guilty of involuntary
manslaughter and fiX his punishment at five years in the penitentiary."

Thereupon the defendant moved the Gourt trJ set aside t:he
verdict of the Jury in this case and grant him a new trial,
upon the ground that the same is contrary to the la'v
page 5 ~ and the evidence, the hearing of which motion is continued.
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And at another day, to-wit: ·On the 3rd da v of August,
..
1929, the following order was entered:
This day came the Attorney for the Commonwealth, and
the above named defendant was called and ~arne not, and on
motion of the defendant, by Counsel, it is ordered that this
1case be continued w1til the 12th day of October, 1929.
And at another day, to-wit: On the 12th day of October,
1929, the following order 'V:as entered:
This day came again t11e Attorney for the Commonwealth,
and the above named defendant came in pursuance to his
recognizance, and moved the Court to set aside the verdict of
the Jury in this case upon the additional ground of afterdiscovered evidence, and filed in support thereof affidavits of
witnesses; and after having partly heard said motion, the
·Court doth order that this case be continued.
And at another day, to-wit: On the 21st day of October,
1929, the following· order was entered:
· This day came as well the Attorney for the Commonwealth
as the above named defendant, and the Court having partly
heard the argument of the defendant for a new trial upon the
ground of after-discovered ~vidence, dotn order that this case
be continued.
page 6 ~

And at another day, to-wit: On the 28th day of
December, 1929, the following order was entered:

This day came again the Attorney for the Commonwealth
as well as the above named defend~ut, and the Court having
fully heard and considered the motion of the defendant to set
aside the verdict of the Jury in this case and grant him a new
·
trial, doth overrule the same.
Thereupon it being demanded of him if anything for himself he had or knew to say why the ·Court here sbonld not
now proceed to pronounce judgment against him according
to law, and nothing being offered or alleged in delay of judgment, it is considered by the Court that the said Alonzo Fentress, alias ''Speed',. F'entress be imprisoned in the penitentiary of this Commonwealth for the term of Five (5) years,
the period by the jurors in their verdict ascertained, therein
to be kept so imprisoned and treated in the manne·r directed
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by law; to which action of the Court in overruling said motion
and pronouncing judgment against. him the defendant by
Counsel, excepted, and on motion of the said defendant, execution of this judgment is suspended for the period of 60 days
from this date upon the defendant entering into and acknowledging a bond in the sum of Twenty-five hundred dollars
( $2,500.00).

· And at another day, to-wit: On the lOth day of

~.,ebruary,

1929, the following order was entered:

page 7 ~

This day came the defendant and tendered his·
Bills of Exceptions Nos. 1 to 6, both inclusive, which
were received, signed and sealed by the Court, and ordered
to be made a part of the R.ecord; all of which was done within
sixty days from the entry of final judgment herein and after
it had been made to appear in writing that reasonable and
timely notice of the time and place of presentation hereof
had been given to the Commonwealth's Attorney.
BILL OF EXCEPTION NO. 1.
s

BE IT REME.J\fBERED, That upon the trial of this case
and after the jury. had been sworn to try the issue joined, the
Commonwealth and the defendant introduced the following
testimony, to prove and sustain the issue upon their respective
parts:
page 8 ~

~Ir. Lynch : If your Honor pleases, I would lik~
to make a motion to have the witnesses excluded.
,I will call l\fr. F. J. Cooke first.
Note: Witne.sses are excluded.

F. J. COOKE,
sworn on behalf of the Commonwealth, testified as follows :
Examined by l\~r. Lynch:
Q. Please state your name.
A. F. J. Cooke.
Q. Where do you live, l\Ir. Cooke Y
A. Philpott's Road.
Q. Is that in Norfolk County~
A. Yes, sir.
Q. How close is that to the N orview Road 1
A. That is about a half mile.
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Q. Is that nearer the City of Norfolk, or going out from
·the City of Norfolk, Philpott's Road?
·
A. From the way I live it is closer. to the City limits by
going the Cottage Toll Road than the N orview Road.
Q. Were you on the Norview Road on the night of J anuary 12th, this year?
A. Yes, sir. ·
Q. About what time f
page 9 ~ A. I judge between six and six-thirty.
·
Q. Do you know that time or is it just a g11ess on
your part?
A. It is just a guess, because I had an engagement in town
at seven o'clock.
Q. Which. way were you going?
A. I came through the N orvie'v Road to the store there,
and came in that direction to Norfolk. ,
Q. You had an engagement in Norfolk you say, nt seven
o'clock?
A. Yes, sir.
Q. Mr. ·Cooke, in going from Norview into Norfolk, whleh
way do you go?
A. I came down the N orview Road through Estabrook.
Q. To 26th StreetY
A. Yes, sir.
Q. Did you discover anything unusual on the road that
nightT
.
A. Like I say, 'vhen I left the store between six and seven,
six-thirty or seven o'clockBy the Court :
Q. What store? .
A. Mr. Twine's at Noryiew, and the car was operating a
little bad and I had my bright lights .bunung, and I was trying
to locate the noise, and after I passed the little bridge coming towards the railroad track, and I had my. bright lights on
running about twenty miles an hour, I saw a'form,
page 10-'} something laying about three feet from the concrete boulevard, and I run past fifty feet and said,
''~Ph ere is a man there. He must be drunk'', and I backed up
and threw my lights on the man and he was dead, and some
man passed by in a machine and he stopped and asked him
to carry him to the hospital and he said he didn't have time,
and I asked him to get ~Ir. Cordell, the Justice of the Peace,
and he went up there and while he was gone I jumped in a
Ford truck and went up there, and Mr. l{ierstead and S')IDO
other gentleman came back in the car with me.
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Q. Do you know who the gentleman was :who stopped~
A. No, ·sir.
·
Q. You went to Justice Cordell's?

A. No.
Q. Have you seen him at any previous hearings in this case 7
A. No, sir.
Q. What were you driving, Mr. Cooke?
A. A Hudson Sedan.
Q. Did you know the man whom you found there1
A. No.
Q. By the side of the road f
A. No, I didn't.
Q. Did you make any examination of the body?
A. I looked at the man and seen he was dead, but I didn't
touch him.
page 11} Q. Can you give a description of any wounds
that were on him, or did you notice t
A. One of his legs, and I forget which one, was broken in
two or three places, as near as I can remember, and I think
l1e had a big gash over his forehead. That is the only two
wounds I seen. It was dark there.
Q. How long did you stay there, 1\fr. Cooke Y
A. Probably a half hour.
Q. I believe you testified you went to Mr. Cordell's office.
Did you get to his office Y
A. Yes, and I believe he was out.
Q. Did anybody come back with you?
A. I went over to the store and Mr. l{ierstead and some
other man came back in the automobile, rode back to the
scene.
Q. Did any other officers come up there, do you knowY
A. No, I could not say, because a big crowd .gathered there
in short order.
Q. Did you make any examination of the physical conditions
of the scene of the body?
A. No, sir, I didn't.
Q. As to the road t
A. No, sir.
Q. You say you didn't know· the man?
..
A. No, sir, I didn't.
page 12 } Q. Did you put your hands on him t
A. No, sir.
Q. Do you know J\IIr. W. W. Carr?
A. Yes, sir.
Q. Did he come up there while you were there?
. !

I

56

·Supreme Court of Appeals of Virginia.

A. I don't know, sir, whether he did, or not. I would not
like to say.
Q. What was the position of this body, Mr. Cooke, wheu
you first saw him?
A. He was laying with his face down, on his stomach, with
!tis arms stretched out on the left side of his face, with his
head towards the concrete road, and had an overcoat on
stretched across his back, about the waist line, and his cap
was about three feet from him.
Q. About ho'v far was the body from the concrete?
A. About three foot, I imagine.
Q. That is just approximately? You didn't make any
measurements T
A. No, sir, I didn't make any.
CROSS' E·XAl\fiNATION.
.By Judge Gilman:
Q. ~Ir. ·Cooke, did you 'phone the City Polic~ Department?
A. No, I used no 'phone.
Q.. You made no report other than sending someone after
Mr. Carr?
page 13 r A. :Mr. .Cordell, Justice Cordell.
Q. Other than those two you didn't seek anyone
.. else?
A. ·No, sir, I clidn 't.
Q. Did Mr. Cordell come to the scene?
A. I left there and come in town and then dropped by there
probably an hour later and 1\Ir. Cordell was there then.
·Q. You say the man was lying on the right side of the road
coming uptown and about three feet off the concreteY
A. Yes, sir.
Q. On the shoulder?
A. No, sir, on the ground.
Q. That is the shoulder, isn't it?
A. No, sir, it is dirt.
Q. It is the shoulder of the road Y
A. You can call it a shoulder, yes, sir.
Q. Where was his cap?
A. A1bout three feet from him.
Q. Which way¥
A~ I think it was lying this way, closer to Norvie,v.
Q. His cap was nearer to N orview ¥
. A. Yes, sir.
Q. That is all you know about it, isn't itT
A. Yes, sir, all I know about it.
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By the Court:
Q. What month was this f
A. The 12th of January, between six-thirty and
seven o'clock.
Q. The 12th of January 7
A. Yes, sir, 1929.

page 14 ~

By ~ir. Lynch:
Q. 1\tir. Cooke, the place· where you saw the body, was that
in Norfolk County7
A. In Norfolk County, yes.

W .. W. OARR,
sworn on behalf of the Commonwealth, testified as

follows~

Examined by ~{r. Lynch:
Q. Where does ~fr. Hadley live?
A. In Ballentine Place. He does not live there, but is found
there most of the time. His sister agreed to look him up if
possible.

By the Court:
Q. When did you leave his subpoena there?
A .. I think it was ~Ionday.
Q.. 1\{onday 7
A. Yes, sir. I tried to locate him every way I could hut
was unable to do it. I thought he answered a while
page 15 ~ ago.
1\Ir. Lynch: I was asking about ~fr. Spencer, too. I knew
he would not be here, but there was no question about Mr.
Hadley, I thought.
By 1vfr. Lynch:
Q. Your name is W. ,V. ·Carr¥
A. Yes, sir.
Q. You are one of the police officers over in Ta1uwr's C1·eek
District?
·
A. Yes, sir.
Q. Did you go over on the N orview Road on the night of
January 12th, 1929, in response to a calL ·r
A. I did.
Q. Please state what you found when you got there?
A. When I got there I found the body of a man laying to
one side of the road, about four or five feet from the concrete,
on the west of the boulevard, and I examined the body and
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found that it was ~Ir. Edward -Bradley of Norview, and I
found that he was dead.
·By the Court:
Q. What is :Nir. Hadley's business?
A. He is an automobile mechanic of some kind, I think.
By ].fr. Lynch:
Q. Did yon know M'r. Bradley~
.A. Yes, sir, I have known him for several years.
Q. What was the position of his body when yon
page 16 ~ found him Y
A. He was laying, as !.said, about four feet from
the concrete, on the west side, with his head towards the
concrete.
Q. Which side is tha.t going· from Norview into Norfolk Y
.A. Coming in from N orview to Norfolk he was on the west
side.
Q. Lying on the lefthand side 7
A. On the righthand side of· the road coming from Norview.
.
·Q. What is the condition of the road along there Y Is it
paved or concrete?
A. It is paved.
Q. Waterbound macadam, or an improved or unimproved
road?
A. An improved road, ·waterbound or a concrete road
rather.
Q. Is it a hard surfaced road T
A. A hard .surfaced road, yes.·
Q. Do you know how. wide it is1
A. Eighteen foot.
Q. Is there any shoulder to that roadf
A. No, sir.
Q. What was the condition of the territory along the road
adjacent to the concrete Y
A. Just a vacant field on the western side.
Q. Is it cleared land Y
A. Cleared land, yes.
Q. Mr. Carr, did you make an examination of the body y·
A. I did.
page 17 ~ Q. Of this manY
A. Yes.
Q. Tell the jury exactly what his condition was.?
A. Well, I found that-first found a piece of bone about
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that long (indicating), that appeared to me. to be the shin
bone that had been broken and worked out from the leg.
Q. Where did you find it Y
A. Laying on the side of the road just at the edge of the
concrete.
Q. How far away from the body?
A. I disremember. I can read what little notes I have.
Q. If you made any measurements there refer to anY\
memoranda you made and give the distances.
·
A. What was the question Y ·
•
Q. You stated,. I believe, that you found a piece of bone.
A.. Yes, sir, seventy-five feet from where the flesh was
found to where the body was found.
Q.. -Seyenty-five feet from where Y
A. I found two .small pieces of flesh.
Q. Where were those two pieces of flesh 7
A. Just to the edge of the concrete.
Q. You stated you found a piece of bone 7
A. Yes, sir.
Q. Where was that?
A. Laying just to the edge.
page 18} Q. How far away from the body?
A. That would have been seventv-five feet from
the body right where the flesh was found, ~and where the
flesh was found is where the bone was laying off •Jn the side.
Q. What other marks, if any, did you find on the body j ·Do
you remember which leg it wa.s that was broken?
A. I think it was the rig·ht leg, I think it was; I am not
positive.
The Court: If you don't know, don't say.

By Mr. Lynch:
Q. Were there any other bones broken, as far as you kuowY
A. No. I could not tell only from feeling the body, and it
seemed the body was pretty well broken up, but I could not
say positively whether it was, or not.
·
Q. Please state whether or not the condition of his clothes
indicated he had been dragged Y
A. W e11, yes, it did; that is, the appearance of the leg
looked as though it had been dragged.
Q. Was that the leg that was broken t
A.. That was the leg that was broken, yes.
Q. Mr. Carr, did you notice any marks of any kind, any
other marks of any kind, on the concrete, there or on the edge
of the roadY

/
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A. Yes, I noticed there was a skid mark some distance before the car left the concrete; that is, before a
page 19 ~ car.
Q. All rig·ht, sir. Go ahead.
A. Then about thirty-three feet, I think it is her~, before
that car went off the concrete to the right it left an impression there. There was kind of a soft spot, and it left an
impression of the tire ·w·here it ·went off.
Q. How far was the body from the point where you found
the tire of the automobile had left the concrete?
A. That was ninety feet from where the car left the concrete to where-no, that is where he came off-seventy-five
feet.
Q. Mr. Carr, were there any sig11s that would indicate what
was the position of the car beyond the body going "towards
Norfolk? Could you trace the tracks rbaek to the mark?
A. You could trace the tracks from where it went off to
where it came back on the concrete, a distance of 210 feet,
I think it 'vas.· Let's see-no, ninety-yes, 210 feet.
Q. What does that represent¥
A. Mter leaving the concrete, to where he left the concrete,
on to the dirt.
Q. That is the distance the car travelled off the concrete7
A. Off the concrete. It was off the concrete about twentyfour inches. That is the only tread I could distinguish.
Q. Was the condition of the earth adjacent to the road such
as that the tire would leave any impression?
A. Yes, just as it left the concrete there was
page 20 ~ kind of a soft place, kind of black soil, and going
from there on it was grass and sod through there.
Ql. Did the tire from this car make any impression other
than just an indentation in the· earthY
A. Only where it first went off the concrete.
Q. Did it show any tread mark? ·
A. It showed the tread there, yes.
Q. Are you familiar with the various types of tires used
on automobiles 7
A. No.
Q. Can you state what make of tire that was¥
Judge Gilman : He said he didn't know and that he was
not familiar with them.
·
A. No.

The Court: Yon can't tell anything you don't know.
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The Witness: I could not say positively what it was, l\Ir.
Lynch.
By

~fr.

Lynch:

.

Q. Was there an impression made of some kind Y

A. Yes, there was an impression of some tire.
Q: Were there any other measurements made either by you
or any other fact, or is there anything else you know with
reference to this case?
A. Only the distance the body was laying from
•
page 21 ~ the concrete, is the only other measurement I had.
Tha.t was five feet from the concrete.
(

1\fr. Lynch: If your Honor pleases, there was c~rtain evidence I think it was agreed we would admit in the absence of
Dr. Parker, who is connected with the City Health Department. I would like at this time to have Mr. Carr give us
that evidence.
By :n,rr. Lynch:
Q. ~fr. Carr, did you see an automobile in the City of Norfolk on that nig·ht?
A. I did, yes.
Q. What type of automobile was itY
A. It was a sedan.
Q.. Where did you see it?
A. At a garage on 1\fonticello Avenue.
Q. Did you make any examination of the car·¥
A. I did, yes.
Q. What condition did you find?
A. I found the righthand headlight twisted to one side, and
found the cowl light also bent to one side and two small dents
in it, and I found a spot that appeared to me to be blood, a
red spot, which was in one of those little indentations in the
cowllig~t.

, Q. Have you a picture of that car?

page 22

~

A. Yes, sir.

Q. Can you show the jury what you mean by th~

cowl light from that picture?
Judge Gilman: For what purpose are you introducing the
picture?·
~fr. Lynch: To show where the cowl light was broken on
the car.
Judge Gilman: For that purpose only?
~Ir. Lynch:
Yes.
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A. Here is the cowl light (indicating on photograph). The
.cowl light I refer to was the one on the righthand .side of the
car.
By 1\fr. ·Lynch:
Q. What mark did you :find on the cowl light, Mr. ·Carr?
. A. Found two small indentures in the light, on the n1ckel
part, in the glass.

Note: The photograph is marked "Exhibit 1".
By Mr. Lynch:
Q. Just leave that picture here, Mr. Carr. Did you take
this light to Dr. Parker?
A. Yes.
Q. Did you request him to make an examination of the
spot you found on it Y.
A.- Yes.
Q.. Did you see the report he made?
A. I have a certificate from Dr. Parker. "Expage 23 ~ amination of stain on automobile lamp. Specimen
received lj22j29. Specimen examined 1/22,129.
Submitted by Sheriff Wend ell. Result: Does not consist of
blood. H. G. Parker, Bacteriologist."
Q. That was the cowl light you carried there for 1he examination?
·A. Yes.
Q. Were there any other marks. on this autom~bile that
vou examined Y
.. A. Yes. A part of the apron was split; that is, on the righthand fender there is an apron on the side, and that was split
and bent back.
·Q. You mean part of the fender?
A. Part of the fender, yes.
· •
Q. What was the position of the headlight that. ·was bent
with reference to the direction that the light would be thrown Y
A. Bent to the right, to one side.
Q. 1-Iow much of an angle, have you any idea.?
A. Bent almost completely around to the right.
Q. Did you notice the rest of the automobile f
A. Yes.
Q. What make of tires did it have~
A. Dayton tires.
Q. Do you know whose car it was of your own
,page 24 ~ knowledge?
.
A. No, sir.
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Q. Mr. ·Carr, were there any marks indicatign whether or
not this body had been dragged along the concrete Y
Judge Gilman: He has asked him that question once, and
it is very objectionable because it is leading.
The Court: He asked the same question 7 I am not sure
about that, but,. of course, it is .objectionable as a leading
question. Objection sustained.

By Mr. Lynch:

.
Q. State whether or not you found any other marks on the
concrete or on the dirt shoulder other than what you have
told the jury?
A. I did, just off from the concrete. It appeared that
something had dragged along on this grass.
Q. Did you find· any other marks on the automobile than
what you have told about?
.A. Only on the righthand fender. That appeared to be
smeared. What I mean by that is possibly it had been wet
or muddy and looked as though it had been wiped. off and
dried· and it left kind of a smear.
Q. Were there any marks of that type on the car at a.ny
other place Y
.A. Well, yes-not exactly that type. I am not referring to
the lefthand side because when I seen the car it
page 25 } had already turned over and the other side, of
course, was pretty well damaged. I am only re·
£erring to the righthand side.
Judge Gilman: If your Honor pleases, I want to move
the Court to strike out all the evidence of Mr. Carr relative
i:o the automobile and tracks made by some automobile Ull·
less it is connected with this defendant.
The Court: I overrule the motion at this time, sir.
•Judge Gilman: I want to get the motion in and save the
point, and cross examine him without waiving it.

CROSS

EXA~IIN.ATION.

.·-

..

By Judge Gilman:
·
Q. 1\Ir. Carr, you say you examined an automobile in i.he
City of Norfolk'
A. I did, yes, sir.
Q. That was how far away from the scene of the accidentY
.A. Well, it was two miles or more.
Q. It is more than two, isn't it7
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.A. I guess it is possibly three miles.

(J..

Was theJ;e any glass about this car broken, the front, or
the lights?
}Jage 26 ~ A. I think on the lefthand. side-! didn't exanline the other side.
Q. I thought you did examine the lights. vV ere they
broken?
A .. No, sir.
Q. No glass at all broken f
A. No. I found no glass broken on that side.
.
Q. You don't know how this particular lig·ht on the right
was turned at an angle, or what caused it to be turned~
A. N'o, I could not say.
.
Q. What kmd of tires were on the front of the cart
A. Dayton tires all around.
Q. What size?
A. I don't kno'v what sized tires they were.
Q. This soft spot you mentioned on the shoulder of that
road, what was the length of it, a foot, two feet or \vhat ~
A. I judge it made an impression possibly five or six
inches.
Q. Other than that one soft spot of· five or ~ix inches, the
other part off the concrete was grass?
. A. Was grass. I could not tell anything about an impression there.
Q. ~Ir. Carr, the Virginia Electric & Power Company's
street ca-r tracks, the main line to Ocean View, run parallel
and adjacent to this road?
page 27 ~ A. Yes.
Q. And it is a double track f
A. A double track.
Q. You say you knew this deceased well. When had you
seen him previous to that time?
A. I can't recall. It had been some time since I had seen
him.
Q. You have no idea where he was .going or intended to go?
A. No.
Q. Or how long he had been out there 1
A. No.
Q. You don't kno'v any more than you have told t
A. That is all.
By the Court :
Q. What kind of car was it you examined?
A. A sedan.
Q. What kind of sedan Y

-------------~--------------------
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A. I don't know that I could call the name now. I know,
but I can't think of it. I can't call the name-Auburn.
RE-DIRECT EXAMINATION.
By Mr. Lynch:
Q. I thought you did call it?
A. No, I can't call the name. I know, too, and have called
it a thousand times over.- I don't know whether it was an
.Auburn or not. ~faybe I can get it right.
page 28 ~

The Court: If you know you can answer, but
if you don't know you can't answer.

The Witness: I know but I just can't call the name of it
now. No, I can't answer that. I can't call it.
By Mr. Lynch:.
Q. Who was with you when you saw the car 1
.A. Officer A. L. Clark.
By the Court:
Q. Is J\~Ir. Clark here 7
A. Yes, sir.
.By 1\:[r. Lynch:
. Q. How did you know what car to look at 1
.A. We were directed from the police station.
_ Judge Gilm~n: He can't qo anything like that, if your
Honor please.
The Court: He can't tell what somebody told him.
By 1vir. Lynch :
Q. 1vir. ·Carr, I don't believe you testified about what time
you reached the place where the body was found 1
A. About seven o'clock.
Q. Was the body of ~ir. Bradley warm or cold?
A. The body-it was not cold. It was not real warm. It
appeared that it had just recently happened, from what I
judged.
Q. This was January 12th?
page 29 ~ A. January 12lh, Saturday night, yes.
Q. Do you remember whether it was a cold night 1
A. Yes, sir.
Q. How was 1Ir. Bradley dressed?

•
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A. He was dressed in a gray suit.
Q. Did he have on anything more than his top clothes Y
A. He had on an overcoat.
RE-CROSS

EXA~1INATION.

By Judge Gilman:
Q. Did you report to the Norfolk Police Department or
to anyone by 'phone?
A. Justice Cordell did.
Q. Justice Cordell did Y
A. He was requested to call right up and notify them in
town it had happened.
Q. You didn't yourself?
A. No.
Q. But Justice Cordell did T
A. Yes.
Q. Justice Cordell called the County authorities, too?
A. I could not say who he called other than the City.
Q. You didn't yourself Y
A. No.
page 30

~

By lvfr. Lynch:
Q. Did he call you Y
A. Who, ~[r. Cordell?
Q. Yes.
A. Yes.

F. P. KIERSTEAD,
s"rorn on behalf of the Common\vealth, testified as follows:
Examined 1by Mr. Lynch:
Q. Your name is }r. P. ·Kierstead and you liv~ atA. East Fairmount.
Q. East Fairmount Park?
A. Yes.
Q. How far do you live from the place where it is alleged
·Mr. Bradley was killed?
A. Prob.ably a thousand yards.
Q. Did you go to the scene of where his body was found on
that night?
·
A. Yes, sir.
Q. With whom did you go?
A. Justice ·Cordell.
Q. Did you find anybody there when you got there f
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·
A ..Found Mr. ·Cooke and ]\fr. ·Wilson, and a
page 31· } gentleman by the name of Hadley.
Q. Did someone come for you 7
A. Yes. I had been home get~ing my supper and I come
back to a· little store there and just as I came back I met
Justice Cordell and ·he says, "There is a dead man down
the road. Come down with me. I haven't been able to get
hold of any other officer," and then I went down there and
'vhen we got there the man was laying about five feet off the
boulevard, and Mr. Cooke and Mr. Wilson were in 1\fr. Wilson's car, and Mr. Hadley and Mr. Windsor were there also;
and so I examined the man and found he was dead all right,
and I looked at the car, Mr. Cooke's car, and saw no evidence
of anything wrong with it. Mr. Hadley said he hadMr. Wolcott: I o~bject to what Mr. Hadley may have said.
The -Court: Objection sustained.
By Mr. Lynch:
Q. You can't say what he said.
A. I stayed there probably fifteen minutes until Officer
Clark came, and then left him there and then went on back
to the store and called up to. the Norfolk Police Department
from the .store and notified them a man had been killed and
to look out for any cars.
Q. You don't know whether anybody else had called them
·
besides you?
page 32 } A. I don't know, no.
Q. You can't say exactly what time that w~s,
can you?
A.- Between seven and seven-thirty.
Q. You say you examined the body'
A. Yes.
Q. Was it warm or stiff, 1\fr. Keirst.ead 7
A. It was stiff. One leg was almost completely severed
from the body. I didn't ·recognize the man.
Q. You did not!
A. No.
Q. Yon didn't know him?
A. I had seen the man a couple of times but not well enough
to recognize him.
CROSS EXAMINATION.
By Judge Gilman:
Q. Mr. I{eirstead, this accident happened approximately
opposite Justice Cordell's office, did it not!
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No. It is three or four hundred yards nearer Norview.
Three or four hundred yards nearer Noryiewf
Yes.
How far away from the City limits¥
About twice that distance to the .City limits.
Five or six hundred yards Y
Yes.
Q. ·what do yon call that settlement, ]}stabrook?
page 33 } A. Yes.
Q. It is quite built up and thickly settled~
A. Yes, on the other side of the street car tracks.
A.
Q.
A.
Q.
A.
Q.
A.

RE-DIRECT

EXA~fiNATION.

By ~Ir. Lynch :
Q. Are there any houses on the side of the roadA. No.
Q. Along there f
A. None.

RE-CROSS EXAMINATION.
By Judge Gilman :
Q. One side is built up and the other side is not?
A. Yes.
By the Court:
Q. How far back from where these houses are¥
A. There is a double track, street car line, 3eparating them,
and one road is on one side and the other on the other.
Q. How far are the houses away from there1
A. A hundred feet.
By J ndge Gilman:
Q. Houses are built up on one side f
A. Yes.
Q. Pretty near all the way down 7
A. I might say I went up there next morn;.ng
page 34 ~ and examined the spot where the body wn::; laying
and saw the tracks and marks 'vhere the car had
run along the side and it looked as though the body had
been drug about seventy-five feet, and we found a piece or
.fragment -of meat about thirty feet from where the body was
laying.
Q. About thirty feet¥
A. Approximately, yes.
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By :rtir. Lynch:
Q. That was next morning?
A. That was next morning, yes.

J. F. ESTE.S,
sworn on behalf ot the Commonwealth, testified as

follow~:

1ir. Wolcott: !fay it please the ·Court, I wait to raise
some objection to Officer Estes' te·stimony, and I would like
to ask the jury to retire, or ·we could go in the back room ·and
talk it over.
The Court : Let the jury retire.
Note : The jury retire.
page 35

r

The Court: It looks like it is a little premature.
JYir. VVolcott: It probably affects all of his testimony. Officer Estes, being familiar with his testimony in
the other case, is going to testify that he is the man who
recognized Fentress in this automobile at 26th and Church
Streets in the City of Norfolk, Virginia, and a.t the time he
recognized Mr. Fentress it was five minutes after seven
o'clock. At the point Officer Estes recognized !ir. Fentress,
and from there to the scene of the accident, is approximately
three miles, and I submit at this time, unless the Commonwealth can identify the car, for Mr. Estes to come here and.
testify with reference to this man and this ntuomohile, the
natural result is to prejudice the defendant, and it is irrelevant and immaterial at this time.
The Court: Objection overruled~ I don't know how he
is going to connect it. All the testimony has got to be connected. It all can't be given at one time. One witness has
to testify and then another. If he fails to connect it I will be
glad to instruct the jury to disregard it.
page 36 } Mr. VVolcott: We save the point, sir.
The Court: Let the jury come back.
Note : The jury return.
,By !~Ir. Lynch :
Q. Please state your name.
A. tT. F. Estes, Police Department.
Q. How long have you been conencted with the Police Department of the City of Norfolk?
A. Three years.

7.0
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Q. As a police officer of the City of Norfolk on January ·
12th, 1929, what were your duties and what were your hours?
A. I was working from three to eleven, east side, on a
motorcycle.
Q. Will you pleas~ explain to the jury 'vhat you mean by
~'the east side'', and what territory it covers Y ·
A. East of Granby Street, ·City of Norfolk.
Q; Do you know Atlr. Alonzo Fentress, the defendant here!
A. Yes, sir.
·
Q. How long have you known him Y
A. Three years.
Q. Did you see Mr. Fentress on that night Y
·A. Yes, sir.
Q. Please tell the jury fully where yolil saw him and under
what conditions¥
A. I stopped my motorcycle at 26th and Church Streets on
January 12th at seven o'clock. I 'phoned in at
page 37 ~ the little confectionery store on the corner at two
minutes past seven. I got on the motorcycle and
started towards Fairmount Park, and I got about a block from
·Church Street, on 26th Street, and I met a Durant sedan
£oming west on 26th Street and one of his headlights was
shining over to the curb. His right headlight was bent face
out, turned around sidewise, and shining over the fender, and
I turned around to catch up with him, right in the middle of
· the street, and he started speeding· and I trailed him down on
. to 26th and Church Streets .

.

Mr. Wolcott: We want to object, yo1;1r · Honor, on the
grounds that it is irrelevant and immaterial.
The .Court: Objection overruled..
Mr. 'Volcott: We save t.he point.
A. (Continuing) I trailed him (lown to 26th nnd Church
.Streets and be made a short lefthand turn ana went south
on Church street, and I speeded up and run up heside him
at about the Norfolk & Western Railroad and Church Street,
· and he was making abol.1t thirty-five miles an hmn· then, and
I recognized the number when I got behind the car, 55425,
.and knew it belonged to Mr. Fentress, and I b'Ot alongside
of him and looked at him and I saw it was Mr. ~~entress and
I said, ''Pull over to the side and stop, .Speed,'' and he run
along at the same speed maybe for a half second or a second,
and he looked at me and mashed down on it and speeded up
to about forty-five miles an hour until he got to 18th and
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Church Streets, and he made a righthand tnrn on
Street and speeded up to about fifty miles
an hour, from :fifty to sixty miles an hour on 18th
Street~ and I stayed right along behind him. The last time
I looked at my speedometer it was making fifty miles an hour
and I was picking up speed all the time on those cobblestones:
He got down about three blocks from Church Street on 18th
Street and tried to make a righthand turn and go across the
6eld. There is a colored baseball diamond there, and when
he started to make this righthand turn the car hit the curb
and turned over, and I was then about a hundred feet behind
him. I put the brakes on on the motorcycle and tried to stop
as· quick as I could, and went really past the ear llefore I
could stop. I jumped off the motorcycle and went over to
the car and asked him, ''Are you hurt, Speed?'' and he hollered out through the car and said, ''No, I am not hurt'', or
·"No,'' something like that, and I said, "Open the door", and
he opened the door,.from the inside. The car was laying over
on its left side, and he .opened the door from the inside and
handed me one five gallon jug of whiskey and he said, ''Hide
this in the bushes and don't say anything about it", and I
.said, "No, I am not going to hide it".
page 38

r 18th

; 1\Ir. Wolcott: It seems to me the conversation he hnd-it
is a question of identification-and is immaterial at this time.
The Court: Objection overruled.
Mr. Wolcott: I want to have it understood we
page 39 ~ are objecting to all of this testimony going in.
The ·Court: You better object as you go along.
:rvrr. Wolcott: I want it understood we object to all of it so
as to keep the record straight.
The Court: I don't know what he is going to testify to,
but I overrule the objection to everything he has testified
to.
1\Ir. Wolcott: We save the point.
By 1\lfr. Lynch:
.
Q. All right; go ahead.

A. He handed me a five-gallon jug of whiskey and asked
me to hide it in the bushes and I told him no, that I could
not do anything like that, and I set the jug of whiskey ,down
on the ground beside the car, and he looked up again and
he was-had another .five-gallon jug, and he was inside of the
car, and I reached over and took it and he says, "You do what
I tell you and you won't get in any trouble. I will make

fj
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everything all right, and you won't get in any trouble over

it", and I told him no, I 1vas not going to hide it, and I set
it down on the ground, and I looked at his gun as he was
getting out through the door of the car, the top door. The
car was partly on its left side, and he bad a nickel plated g·un
ip. his hand, and he got out on the gTound and stood on one
· ·.
side of the jugs and I stood on the other, and I
page 40 ~ looked at his hand and it was bleeding, and I asked
him, '' .A.ren 't you hurt 1'' and he looked like he was
halfway dazed, and so he says, '' N'o' ', and I said, ''Give me
the gun, s~peed. You are under arrest'', and he said, ''No'',
and stepped back about a step or two and put it in his hip
pocket .or holster or something·, put it on the righthand side
of him, and he stood there and kept asking me to hide the
whiskey and all and I told him I would not hide it, and he
made some remark about, "You are not going to get it", or,
"Ain't going to have it", and he hit the jugs together and
broke one, and caught hold of the other and raised it up and·
hit it against part of the first one and broke ·both, and I said,
"It only makes things worse. It is going to make one more
charge against you'', and he said,'' All right'', and he started
away and I caught him by his arm to hold him and he jerked
away with his hand still on his gun in his hip pocket or
holster, and I let him go, let him walk away, with the intention of waiting until he got a good distance away from me
to shoot him so I would have as much chance of killing. him
as he 'vould me, and I let him get away, and when I reached
to pull out my gun I said, ''No'', I will be ·shooting a man
over ten gallons of whiskey and I am not going to shoot a
man over ten gallons of whiskey. As well as I ]mow him I
know where I can find him,'' and he was out on bond over
thereJudge Gilman: That certainly is not material.
I asl{j the 1Court to instruct the Jury to disregard
that statement.
The Court: What statement T
Judg·e Gilman: That he was out on bond over there.
The Court: The jury will disregard that..

page 41

By

~Ir.

~

Lynch:

Q. :rvrr. Estes, about what time was this f

A .. At exactly two minutes past seven. I WilS asked latt~r
on what time was it I started chasing him and I told the
_ officer and the officer said-·
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~Ir.

Wolcott: I object to what he may have stated.
The Witness: I was asked later on.

By 1\{r. Lynch :
.
Q. You have stated what time you 'phoned in. How long
was it between the time you 'phoned in and the time this cur
turned over; about how long was it1
.A. About five minutes or six minutes. It is the distance
of six-tenths of a mile from 26th Street to where the car
turned over. It is a little over a half mile. ·
1\{r. Wolcott: We object to that as irrelevant and immaterial.
·
The Court : Objection overruled.
l\1:r. "'\Volcott: We save the point.
page 42 ~ The Court : Go ahead.
The Witness: I measured it last nig·ht because
I thought I would have to answer it.
Nlr. Wolcott: vVe object to what he may have thought.
The Court: Objection overruled.
By l\1:r. Lynch:
Q. You say you have known J\1:r. Fentress for how long·l
A. Three years.
Q. Did you have occasion to see him during that tlmeY
A. Yes, sir. I have been working the east side of town
practically ever since I have been on the motorcycle and used
to see him up until about six or eight months ago maybe one
to ten times a day, and have searched him and stopped and
talked to him, and I have arrested him before, and knew him
as good as I know anyone in this court room.
Q. Was it light enough there for you to discern his features¥
A.. It happene<l right on the corner right under an electric
light. The V. E. P. garage is across the street and they have
one of these 500-candle power bulbs in front of their place
right across the street.
Q. Did anybody come up during this period, or pass you?
A. Yes, I think a street. car passed and maybe a couple of
automobiles. I was not paying any strict attention, but when
he 'valked away I looked around to see if there was anybody
•
standing around me, because when I let him walk
pag·e 43 ~ away my full intention ·was to shoot at him and I
looked around to see if anybody was back of me
so that if he shot me he would not hit anybody else, but there
was ·nobody standing back of me. · There might have been

\.
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street. cars coming down 18th Street, and I went over to the
street car barn after he went away and told the mechanic
over there to call up down at the police department and he
did, and Officer Adams came out and then Officer Ribble came
out in the patrol wagon, and Officer Spencer and Adams came
out, and Judge Pettis came out later and Sergeant Griffin,
and Vanderpool.
Q. Describe to the jury condition of the riglithand side of
this car?
A. The righthand side of the car 1
Judge Gilman: Before or after the wreckV
By ~fr. Lynch:
Q. As you saw it before and after the wreck?
A. Coming down 26th .Street, when I first noticed the car,
one headlight was shining this way and the other one was
shining straight ahead. One was right to the right and the
other one was kind of straight ahead, and in crossing corners
it would get people confused, meeting cars coming on his
rig·ht, and I started to turn around and stop him and make
· him get his light fixed, and when I got behind the car I recog·:nized the number and I was going to stop him and search
him, and the fender-it had these real heavy fenders, and
it was bent under like that, the end of the fender,
page 44 ~ and the fender curves around, and there is another
part that comes down there, and it was split in
that groove and bent under, ·and the headlight was turned
around, and the cowl light on the righthand side was broke
off and hanging by the wire that lights the bulb, and was
bumping against the ca.r when he was running along. It was
just swinging down by the wire on it w4ich is about that
long (indicating). It broke off. the bracket and seemed as
though something had hit the cowl light on tlte righthand
side, and it had a red spot over it. We thought it 'vas blood,
but it 'vas not.
Q. How far was the car from the 26th Street bridge on
the Norfolk side when you first saw it, about how fnr?
A. It is about, I reckon, six or seven blocks from the 26th
Street bridge to 26th and Church Streets, and he was al1out
a block and a half, I imagine, from Church Street ·when I
sa.w him. In othe·r words, he was around five to six b1oc)rs
to the 26th Street bridge coming in to Norfolk.
Q. Going away from Norfolk where does 26th Street lead
tof

·

A. Fairmount Park, Norview and anywhere in that vicinity
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on the east side, and the waterworks. You can go out. either
way you want to.
·
Q. When l\1:r. Fentress walked off from you which way did
he go! .
A. He went west on 18th Street, down to a spur track that
comes in across 18th Street just before: you get to 1\Ionticello
Avenue, and he turned to his right, anc11he last
page 45 ~ time I seen him I could see him crossing the field.
lie was crossing the field from me when I seen him..
A gentleman came up there, a couple of them, and people
commenced tq gather around there and said, ''vVhere is the
man", and I pointed across the :field and said, "There- he
goes''.
Q. Who was that'
A. Two or three people came up there and asked me, ''Have
you got the manY or ''Where is the manY'' and I pointed
across the :field and said, ''There he goes across there''.
Q. Did you notice the tires on this automobile, what make
Hresf
Mr. Wolcott: What time, Mr. Lynch?
~fr. Lynch: That night.
A. No, sir. I only know wllat I have heard.
~1:r.

Wolcott: We object to anything he heard.

By. Mr. Lynch:
Q. You didn't notice them yourself 1
A. I didn't notice the tires.
Q. Where. did you carry the automobile'
A. The City Garage, and confiscated it.

CROS.S EXAMINATION.

1

By Judge Gilman: Q. Mr. Estes, do you know where Justice Cordell's office
is in Estabrook'
A. I went out to the ·Coroner's inquest in the
page 46 ~ County somewhere. ·
Q. 1\fy question was do you know. I don't care
about your arguing the case for me.
~:fr. Lynch: I object to that remark.
The Court: He can answer in his own way. He don't have
to say yes or no.
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A. I have been out to the Coroner's inquest in East Fairmount Park somewhere. I don't remember who held it, or if
this is his office. I know where it is.

By Judge Gilman:
Q. How far is it to the point where this automobile turned
overt
A. I reckon it was the distance-from his office T
Q. That is what I said.
A. To where the automobile turned overT
Q. That is exactly what I said Y
A. I haven't measured it, but I judge it is around three
miles.
Q. Ho'v far was it from the corner of 26th and Church
Streets to where the car turned over?
A. Six-tenths of a mile, a little over a half.
Q. Do you know where this man was found on the road Y
A. No, sir. I have never been out there.
Q.. You know approximately where it is t It is a long
ways¥
A. I have heard he was hurt on the Fairview
page 47 ~ Road, I believe. I didn't see him and didn't go out
there to see where he was hit at all. I didn't have
anything to do with that.
Q. How far· would you say it was from a point a few hundred yards beyond Mr. Cordell's office towards Norview to
the point on 26th .Street near Church 'vhere you first saw this
automobile?
A. I said it was about three miles, as near as I get to
it, maybe. From Justice c·ordell's house to where the car
turned? I don't know where the man was hit on the N orview
Road.
Q. This spot you saw on the righthand side of the car which
you thought was blood was red paint, wasn't it 1
A. Yes. They taken the cowl light off, or it broke off and
was hanging down by the wire and hitting against the car
and bent one end, and it had hit up against the car and the
lear was maroon color, and they thought it was blood on the
cowl light, and tested it and I understand it was not bloQd
on the cowl light.
Q. Going down ·Church Street and into 26th Street and going on out leads to Fairmount Park, does it not?
A. Yes.
Q. Also to the old Ocean View Boulevard¥
A. Yes.
Q. And the old fair grounds Y
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A. Yes.
Q. Also the waterworks and Princess Anne
page 48 ~ County Y
A. Yes, you can go out that way.
Q. And the Virginia Beach Boulevard Y
A. Yes.
Q. The other road goes to N orview to the left 1
A. Yes. You turn to your left at Fairmount Park station
to go to N orview.
·

RE-DIRECT EXAMINATION.
By Jvir. Lynch :
Q. Had you ever seen 1\{r. Fentress in this car prior to that
time!
Mr. Wolcott: 1Ve object to that as irrelevant and immaterial.
The Court: Objection overruled.
Mr. Wolcott: "\Ve save the point.
A. Yes, sir. I have searched him lots of times in this car:
](Ir. Wolcott: We object to that as irrelevant.
The Court: The jury will disregard his saying he searched
him, ·but I think you have a right to say whether you saw
him in the car. You are trying this man for this particular
offense.
By I\'Ir. Lynch:
Q. Why do you call him "Speed Fentress"1
page 49 }

Judge Gilman: I object to that. It is the Commonwealth's Attorney calling him that.
The Court: Objection sustained to that.

RE-CROSS EXA}IINATION.
By Judge Gilman:
Q. You arrested him on the liquor charge and tried him
and acquitted him, didn't you Y
l\{r. Lynch: I object to that.
The Court: The jury will disregard that. You are sworn
to try this case according to the testimony here.
Judge Gilman : I will ask the Court to instruct the jury
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that they will not consider any violation of the Prohibition
Law in this case.
The Court: That is true. You ·haven't got anything to do
with anything. except this case here. ·
Judge Gilman: vVe make the same motion 'vith reference
.to this evidence and the automobile, that it be stricken out
unless it is connected with the defendant.
The Court: Unless it is connected it will have to be stricken
out. The motion to strike out now is overruled.
·
Judge Gilman: Exception.
page 50 ~ The Court: Of course, he has got to be connected with it.
Judge Gilman: It is also immaterial and irrelevant and
has not been connected with the defendant and tends to prejudice the jury.
The Court: Your motion to strike out now is overuled.
Judge Gilman: Well, I just want to get it in the record.
'
I understand how the Court has ruled.

A. L. CLARK,
sworn on behalf of the Commonwealth, testified as follows:
Examiend by ~fr. Lynch:
Q. ~{r. Clark, you are also one of the County Officersf
A. Yes, sir.
Q. Over in Tanner's Creek District?
A.- Yes, sir.
Q. Did you go with 1\fr.·Carr to make an examintaion of the
automobile in the City of Norfolk¥ .
A. Yes, sir.
Q. Wl1ere did you nnd itY
page 51 } A. In the Emerg·ency Garage.
Q. What kind of car was it Y
A. Durant sedan.
Q. Do you know of the condition of the right side of that
carY
·
A. Yes, sir.
Q. Tell the jury what you saw?
A. The headlig·ht was turned around halfway and pointing
across the road, and the cowl light up on the righthand side
had been knocked off and stuck back on, and a spot of blood
up there about thatQ. You mean a spot T
A. I don't know what it was.
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Judge Gilman: We object to his prompting his witness how
to testify..
The Court: Objection sustained.
·.A. (Cont~nuing) And on the bumper, on the front, on the
nghthand s1de, there was about two small spots that looked
·
to be blood.
~By

Mr. Lynch:
Q. All right, go ahead.
A. The fender, the crown part of the fender, was not bent
but very little, but the place between the top of the fender
and the curtain was pushed in like that and had struck something and pushed that part of it in. In other
page 5·2 ~ words, it was broken loose from the top of the fender.
Q. Did you make an examination of the tires on that carY
A. No, sir.
Q. You didn't notice what kind of tires.it had on itt
A. No.
Q. You w~re ·with Mr. Carr, were you?
A. I was with Mr. Carr next morning.
Q. Did you go down to the scene where this man was found?
.A. Yes, sir, I went there. I .had a 'phone message there
was an- accident on the road and I got in my car and went
down there and found Mr. Cordell and one or two others
there, and they asked me if I could identify the body and I
'vent over and looked at it and taken the coat from over his
f-ace and told them yes, that ;I knew who it was, th~t it was
.Mr. Bradley. I knew him very well. The body was laying
possibly three foot from the edge of the concrete off in the
grass. Mr. Kierstead was there and I asked him to go over
to I\1r. Cordell's or the store and 'phone the City .Authorities
and have them look o-q.t for any car which might be coming
in with the front of it damaged. Mr. Cordell asked me to stay
with the body until the undertaker came, which was possibly
an hour and maybe a fraction of an hour afterwards. After
the undertaker came I had him put the body in the basket and
I went on to town and stopped at a couple of stations and
·
inquired if they had seen a car, and come on down
,page 53 } as far as the Emergency and· stopped there and
asked them if they had seen a ear that looked like
it had been in an accident.
Q. Was that the car you looked atY
A. Yes. They said yes.
-

..i
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- Judge Gilman: Never mind.
The .Court: Don't tell what anybody told you.

By Mr. Lynch:

,
Q._ Mr. Clark, do you know !.1:r. ·Fentress, the defendant
heret
·
A. Yes, sir. I didn't know him personally until 3: day or
two after that, but I knew him by sight, and have been knowing him by sight ever since he lived out there.
Q. Do you know where he lives¥
A. Yes, sir.
Q. Where does he live with reference to where the body was
found!
A. He lives possibly a little over a quarter of a mile, I
.should say, and that is guessing at it, from where the body
:was found, between a quarter and a half.
Q. Towards Norfolk or towards NorviewY
A. Towards N orview.
Q. In going out to N orvie'v does lvfr. Fentress live on the
lefthand side or the righthand side of the road t
A. Going out he lives on the left side.
Q. Is that the same ·side of the road the body was found on¥
.A. Coming in.
page 54 }· Q. In other words, the righthand side going in Y
A. The righthand side coming in town and the
left side going out.
CROSS E-XAMINATION.

By Judge Gilman:
Q. How many people would you say live within a quarter
of a mile from 'vhere the body was found T
A. Possibly everybody in Estabrook.
Q. That is how many people¥
A. I could not tell you.
Q. A couple of thousand f
A. I -guess a couple of hundred houses in Estabrook.
Q. How many live in Norview?
. A. Possibly five hundred.
Q. And they all use the same road coming to town, don't

ilieyl

.

A. No, sir.
Q. What other way can yon come to townY
' A. You can come in the road by the waterworks road.
Q. Like you would go to Virginia Beach and then come
in!
-~ : . . l :_:_t_l

-----

~----~--

--

--

--------
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A. The concrete road comesQ. The most direct road is which way 1
A. By Fairmount Park.
page 55 ~ Q. Over this road in question 7
A. Yes, sir.
W. J. COPELAND,
sworn on behalf of the Commonwealth, testified. as follows:

Examined by Mr. Lynch:
Q. Mr. Copeland, your name is W. J. Copeland '1
A. Yes, sir.
(,J.• You run a filling station there at N orview, do you not Y
A. Yes, sir.
Q. Did you go down to the place where the bvdy of 1{r.
Bradley. 'vas found on the night 9f January 12th 7
A. Yes, sir.
Q. Did you make any examination of the condition of· the
road along there?
A. Not then, ·not the first time I went down there.
Q. When did you make an examination Y
A. I was at the place and ~Ir. Dowe, Detective Dowe, come
up there and asked me to g·o down there, and I did, and I
walked around and the only investigation we made was to see
there the car had run off in the mud.
Q.. When was that 7
page 56 ~ A. The same night, I suppose about an hour
afterwards, and he was talking around there about
it and said, "What kind of cord was it?" and I said, "It is a
;Dayton cord".
~fr.

Wolcott: We object to that.
The Court: Objection overruled.
Mr. Wolcott: We save the point.
By ~Ir. Lynch:
Q. How long have you been in the garage business1
A. Twenty-eight years.
Q. Do you sell tires 7
· A. Yes, sir.
Q. Do different brands of tires have different trearls 1
A. Y~s, all tires have got a different tread.
1\'Ir. ·Wolcott: Speak a little louder.

82

Supreme Court of Appeals of Virginia.

Tl1e Witness: All tires have got a different tread.
two different names of tires make the same tread.

No

jBy Mr. Lynch:
Q. Are you familiar with the tread made by the Dayton
tire?
A. No more than any other kind.
Q~ Do you know the tread made by a Dayton tire~
A. If I see a tread from a Dayton tire I can tell it.
Q. What was this track you saw there?
A. A Dayton tire made this track where it run off the road.
Q. Ifow far was that from where 1\fr. Bradley's body was
·found?
· A. Somewhere aroundpage 57 }-

Mr. Wolcott: I object.
Mr. Lynch: He said he was there and saw the

body.
A. Between fifty and seventy-five feet, I think.
By }\lfr. Lynch:
Q. Please state whether or not you stated a minute ago
that when you went down there the first time you saw the
body.
·
'
A. Yes, sir.
Q. I understood you to say that.
A. The first time I went down I seen it.
Q. Did you see the body· of 1\{r. Bradley?
A. Yes, sir.
Q. The first time you went down there?
A. Yes, sir.

CROSS EXAMINATION.
By Judge Gilman:
Q. Mr. Copeland, how long have you been familiar "ith
.automobile tires 7
A. I have ever since I have been working on automobiles.
Q. How long have you been familiar with the Dayton tire?
A. J guess a couple of years or more.
Q. How long have they been making the Dayton tire?
A. I don't know. I don't remember things that long.
Q. How long have you been familiar with the
page 58 ~ Dayton tires any more than change them the same
as you have any other tire Y
.
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A. I can't tell you that, but somewhere about a couple of
years, I guess, a year and a half or a couple of years, something like that.
Q. Where is your gas station or repair station f
A. Norview.
Q. NorviewY
A. Yes.
Q. How many tires do you change there, you, yourself Y
A. I can't tell you. Sometimes I might change one and
sometimes a dozen, and plenty of days nary one.
Q. How many will you average a dayY
A. I can't tell you that. I have changed one this week.
Q. One this week?
A. Yes.
Q. What kind of tire was that?
A. Goodyear.
Q. Goodyear?
.A. Yes.
Q. When did you last, previous to this accident, change a
J)ayton tire f
A. The last time I changed a Dayton tire Y
Q. Previous to January 12th, 1929 ¥
A. Last summer.
Q. About six months previous to this Y
A. Yes.
page 59 ~ Q. When did you have an opportunity previous
to this time to observe the track of a Dayton tire 7
A. You can tell by the tread made by the cord of it.
Q. I didn't ask you that. When was the first time previous
-.to January 12th you had an opportunity to observe the track
made by a Dayton tire Y
A. By seeing them rolling around the yard.
Q. WhenY
A . .Since I have been here, yes.
Q. When was the time that you looked at the track~
A. I don't remember things. that long.
Q. You had not changed one for six months previous to
thatY
A. Last summer.
Q.. .And certainly during that time you had not had an Op·
portunity to observe the tra~k of one, had you~
A. No.
·
Q. What?
A. No.
Q. Can you draw the kind oi tread that a Dayton tire would
.make in a soft place 7

8i
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_.A. I don't know as I could exactly do it. I am not much
of a drawer.
Q. Describe it to the jury, the peculiarities in the tread,
and what track is made by the present tread of a Dayton
tire.
page 60} A. I don't know as I could do it, but if T saw it
in the ground I could tell you what kind of h,eat,
whether from a Goodyear, a Dayton or a Mohawk.
Q. How about the United States tire~
A. Yon can tell them.
·
Q. What. "is ·the difference between a United States and
iDaytonf
A. There is not so much difference in them.
Q. .Can you tell the difference f
A. Not much difference in a Mohawk.
Q. Can you tell the difference Y
A. I guess I could.
Q. Could you swear to the difference in a track an l1our
or two hours old between a Mohawk,. U; S. and Dayton'l
A. No, sir, not exactly.
Q. 'yon could not, could you f
A. No, -because they are pretty near alike.
. ;.f
Judge Gilman:

Come down.

RE-DIRECT EXAMINATION.
1By Mr. Lynch:
Q. What did you decide when yon sa'v this mark as to what
it wasT
Judge Gilman: I object to his opinion.
The Court : Objection overruled.
Judge Gilman: Exception.
page 61

~

A. I kne'v it was a Dayton tire that made it.

By Judge Gilman:
Q. WhatT
_ A. I knew it 'va.s a Dayton tire that made it. I could not
say it was a Goodyear or nothing like that because it makes
a different tread.
Q. Ho'v did you know it was a Dayton f
A. From the looks of the tread a.nd the notches in the cord.
Q. How wide a space between the notches f
A. I don't know about that. I didn't measure the notches.
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Q. How large a track did you see Y
A. A small balloon tire, something like the balloon tires
make, 33--4 would malre.
Q. ·was it eight, ten or twelve inches 1
A. Between four and five inches, something like that.
Q. Four or five inches Y
•
A. Something like that. I didn't measure it with a rule.
Q. vVha.t sized tire was it Y
A. I could not tell you that. It would be hard to tell you
the size of a tire from the tracks of it.
Q. I 'vill ask ·you if different sized tires don't make· different kind of tracks Y
A. I don't think there is .a man in the 'vorld can tell you
the· size of the tire from the looks of the track.
Q. I don't think so either.
page 62 } A. I don't think so either.
Q. In an impression made by an automobile tire
in a soft place four or five inches long, can you swear whether
or not it is a 1\fohawk, U. S. or Dayton Y
A. It was a Dayton tire that made the track.
Q. I asked you can you do that.
A. Sir?
Q. Can you tell the difference? .
A. I could tell the difference if I seen them put down.
Q·. If I saw the tire make it I could, too. In an hour or
two hours afterwards in a place fonr or five inches long,
can you swear to the difference in the tread, at night, in a
1\!Ioha.wk, U. S., and Dayton 1
A. I think so.
Q. you think so?
A. Yes.
Q. And that is as much as you 'vant to say·f
A. I think so.
By lVIr. Lynch :
Q. Did you have a light there Y
A. A flashlight.
page 63

~

G. T. NELMS,
sworn on behalf of the Commmnvealth, testified
as f ono,vs :
Examined by 1fr. Lynch:
Q. State your name.
A. George T. Nelms.
Q. Where are you employed, lVIr. Nelms?
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A. The Diamond .Cab Company.
· ·Q. Were you employed by the Diamond Cab Company on

the 12th of January this year?
A. Yes, sir.
Q. Do you know J\{r. Estes, the police officer of the City of
Norfolk?
A. Yes, sir.
Q. Did you see him anY'Yhere -on the night of January
12th?
'A. Yes, sir.
.
Q. Tell the jury 'vhere you saw him and under what circumstances Y
A. I had a job in my car and was going through 1&th Street
and I sa'v Mr. Estes on his motorcycle standing beside a car
that had turned over. He was not on his motorcycle. He
was off the motorcycle and it 'vas parked over opposite the

car.
Q. What else did you see 1
A. I saw a man get out of the car.
Q. Did you recognize the man?
A. No. It was datk. You could not recognize
page 64 ~ him. .
Q. Did you hear anything said T
A. Yes.
Q. What did you hear?
A. I heard Mr. Estes say, "Are you hurtY"
. Q. Did you hear anything else?
A. I expect I did, but I could not tell you 'vhat because I
was in the car about as far as from here to that gentleman, just passing through the street.
Q. Do you kno'v 1\;Ir. Fentress, the defendant in this caseY
A. Do I know him?
Q. Yes.
.
A. I thought I kne'v him, yes, sir, but the man I thought
'vas Fentress was not Fentress.
·
Q. You say you can't tell who the man was you saw get
Olit of the car?
A. No, sir.
Q. Did you see anything else?
A. From tha.t job I went on around through 18th Street
and came back through 20th Street, and coming through 20th
Street a man stopped me and said he wanted a cab.
Q. 'Vhat did he want?
A. Wanted a cab, and I said, ''I have got a passenger in
my cab but I will call you a cab", and he said, ''Never mi;nd.
I will get one". ·
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Q. How close did he get to you then Y
A. On the outside of my car, just close enough
page 65 ~ to talk to me.
Q. Do you lrn.ow who it wast
A. No, sir, I don't know who it was.
Q. Had you ever seen him before?
A. Yes, had seen the ma.n before.
Q. That man?
A. The man who 'vas talking to me I had seen on the street
hef ore, yes.
. Q. Did he tell you where he wanted to go?
A. No, sir, because· he didn't get in the cab. He didn't
have no reason to because when he stopped me I said, "I
have got a job in my car, but I will call you a cab·".
Q. When you saw Mr. Estes standing outside of the car did
you stop your car?
A. Y.es, I stopped. He was on one side of the street and
I stopped on the other.
Q. What, if anything, did you see either one of them do?
A. I saw the man getting out of the car and I heard the
man say, ''Are you hurt?'' and the man I had in the back
end of my car said, "I am tired sitting here. You can come
~ack and look at· the 'vreck if you want to''. and I drove
away.
Q. Did you see anybody with a gun?
A. No. You could not see anybody with a gun if he had it.
It 'va.s dark where I was standing. I could not have .seen it.
Q. Did you remember about what time it was?
page 66 r A. It wa.e between seven and eight o'clock. I
don't know exactly the time.. I think it was about
that, but I never paid any attention to it because I had no
reason to pay any attenion to it. I know my jobs and put
them down.
Q. Where 'vere you when this person stopped you, on 20th
Street?
A. Yes, 20th Street, that comes right by the ball park,
near Monticello A venue. I was right by the old warehouse
fbere.
CROSS EXAMINATION.
By Judge Gilman:
Q. Mr. Nelms, wa.s this the man there?
.
A. No, sir, that is not the man. That is not the man that
stopped my cab.
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RE-DIRECT EXAMINATION.
By Mr. Lynch:
Q. Can you say who was the man that got out of the car f
. A. No, sir.
By the Court.:
Q. Whereabouts was this you say yon stopped f
A. When the man was getting out of the car?
Q. When yon saw the car.
.A. On 18th Street.
page 67 } Q. Was there any light there Y
A. Nothing more than street lights. They are
about a block away on that street, and there is no more
light there than \Vhat the street lights \vould give.
Q. Any garage near there?
.
A. No, sir. The ca.r barns are on the right hand side.
(~. Did you see Mr. Estes there t
A. Yes, sir.
Q. Could you recognize him f
A. Yes, sir.
Q. Ho,v could you recognize himf
A. Because I kno\V him and he is on a motorcycle and I
have to look out for him if I ~m driving a cab.
Q. "\Vas there enough lig-ht there for you to see Mr. Estes 1
A. There was enough light there for me to see his motorcycle, yes, and I am bound to see him.
Q. Did you hear the other man say anything f
A. No, sir.
By Mr. Lynch:
Q. You don't know what name 1\fr. Estes called him1
A. No, sir, I don't. I don't remember what name he called.
I heard him say, "Are you hurt~"
page 68

~

W. T. W ALiffiR,
sworn on behalf of the Commonwealth, testified
as follows:
Examined by ~fr. Lyncl1:
Q. Mr. Walker, you are on the detective force in the City
of Norfolk?
A. Yes, sir.
Q. Did you go out to 1\fr. Fentress' house on the night of
January 12th Y
.
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A. Yes, .sir.
Q. Where does he live?
A. Pamlico Circle. I disremember what the number is,
but it is in Norview.
Q. Tell the jury what you found?
A. Detective Spencer and I went there and found Mr. Fentress in bed. We told him what "re were doing and immediately placed him under arrest. 'Ve asked him to let us
see his hands and he let us look at his hands and on one hand ,
we found a -very small cut place, on the. right thumb, and
we began to question him about what we were arresting him
for and he said he was sick in bed and had not been out.
Q. What time was this 1
A. Around nine o'clock P. ~L
.Q. Was the doctor there Y
A. The doctor came shortly after 've arrived, Dr. Sturgis.
Q. You did take him on down to the police stapage 69 r tion, did you not'
A. Dr. Sturgis examined him and ad vised him
to stay in bed, and I told Fentress he could stay in bed but
we would place a man with him, and he said he had a closed
car and he would go down and give bond.
Q. So he did go down to the police station?
A. l-Ie went down to the police .station and give bond, yes.

CROSS EXAMINATION.
By 1\fr. Wolcott:
Q. Who else did you find at the house when you went there Y
A. Several people there, Mr. Wolcott.
Q. Several other people there 7
A. Yes.
Q. You don't recall the names of the people 1
A. No, I don't recall any of their names.
sworn on

behal~

TED MILLER,
of the Commonwealth, testified as follows :

Examined by ~Ir. Lynch:
Q. Your name is Sergeant Ted ~Hiler?
A. Yes, sir.
page 70 ~ Q. Of the Norfolk Police Force 7
A. Yes.
Q. Did you have occasion to go to ~fr. Fentress' house on
the ni~ht of ,January 12th?
A. Yes, sir.

~0
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Q. About what time was itY
A. I 'vent there about two A.M., on the 13th.
Q. Did you attempt to get in Y
A. "'\Ve 'vent there with a search warrant and made an attempt to get in the house, yes, sir..
Q_. Please state whether or not you discovered any marks
on the door ; if so, what were they t
Mr. Wolcott: We object to that as a leading question.'
Ask him what he founa.
Mr. Lynch: I asked him if he found any marks.
The Court: Ask him wha.t he found on the door.
Ry Mr. Lynch:
Q.· What did you find on the door?
A. On the door Y
Q. On the front door?
A. It was a side entrance.
By M::r. Wolcott:
~ · Q. What time was this you are testifying about?
A. Two o'clock in the morning two A. 1\L, on Sunday, the
13th.
page 71

~

Mr. Wolcott: We want to object to this testimony.
The Court : I don't know what he is going to

testify to.
~!fr. Wolcott: I do. I have been throug·h this.
The Court: Let him testify.
A. On the door knob of the side door there was a red substance 'vhich looked to me like blood.

''r

Mr.
olcott: I want to object to that testimony and ask
i.lw.t it be stricken out as immaterial and irrelevant.

The Court: Objection overruled at this point.
Mr. Wolcott: We save the point.

By Mr. Lynch:
Q. Did you get in the house?
A. Never did get in tbe house, no, sir.
Q. Were there any lights there?
A. There 'vas one light in the house, and we searched the
place around there. We g·ot underneath the house and
searched around there very thoroughly.
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Q. I don't think you need to go into that. We are not
interested in any other thing.
·
·
A. I thought probably you were interested in whether or
not somebody was home. There was .somebody home:
Q. There was somebody homeY
page 72 ~ A. Yes. We searched around and tried to get in
the house, applied for admittance by knocking on
the front and back doors, and we were not admitted, and
some dogs got to barking and made a disturbance and some-:body hollered out the window, ''What do you want Y'' and
that voice soundet to me like Speed~s voice. I think I can
recognize his voice, and I think he was at home at the time,
although we were never admitted.
Q. Did you tell the people who you wereY
A. Yes, we told them 've were law officers out there.
·CROSS: EXAMINATION.
By Judge Gilman:

.
Q. Sergeant, this substance on the door knob I imagine was
dry, wa.s it'
A. Yes, it had dried.
Q. You can't swear positively what it was, can you T
A. No. Th~ only thing I can sa.y-I am not a chemist and
didn't have it analyzed-it was a red su1Jstance and resembled
blood.
Q. You don't know that it was bloodY
A. I could not swear positively, no.
Q. It was on the side door knob?
A. The side ~oor knob, yes.
page 73

~.

Mr. Lynch: We rest.
Judge Gilman: We would like to make a motion.
The Court: Have you rested~
~1:r. Lynch: Yes, sir.
The Court: Let me see: It is now a qoarter past twelve.
The jury will have to r_etire.
Note: At this point the jury is adjourned until one-fifteen
P.M.
Judge Gilman: Our motion is that the defendant has never
been connected with the crime in l~ss than three miles. The
motion is to strike out all of the evidence because the Commonwealth has not connected the defendant with it.
The Court : · I overrule the motion.
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Judge Gilman: An additional ground to strike out all of
the evidence for the Commonwealth is that no witness for
the Commonwealth has testified to any criminal negligence
of the defendant, assuming the defendant 'vas the one driving
the automobile that killed Bradley.
The Court : The Court overrules the motion because the
evidence discloses that whoever ran over that man and killed
him was guilty of criminal negligence.
Judge Gilman: "\Ve save the point.
page 74

~

Thereupon, at twelve-thirty P.
taken to one-fifteen P. ~I.

~I.,

a recess it

AFTERNOON SESSION.
Met at close of recess.
Present: Same parties as heretofore noted.
The Court: All of the witnesses in this case who have
testified can stay in here, hut all 'vho have not testified must
leave the room.
page 75

~

C. M. CAFFEE,
·Sworn on behalf of the defendant, testified as fol-

lows:
Examined by the Court :
Q. What is your name f
A. C. M. Caffee.
Q. How do you spell itt
A. C-a-f-f-e-e.
By Mr. Wolcott:
Q. State your full name!
A. C. M. Caffee.
Q. Your agef
A. ~iy age is twenty.
Q. Where do you live Y
A. I live now in Brambleton, Brown Avenue.
Q. Where did you live on J anua.ry 12th, 1929?
A. N orview, at :rvrr. Fentress' residence.
Q. 'Vhat relation are you, if any, to ~fr. Fentress Y
A. Brother-in-law.
Q. He married your sister T
A. Yes, sir. .
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Q. Where were you on the afternoon of February 12th~
January 12thY
A. I was a.t home.
Q. What do you mean by homei
A. Mr. Fentress' residence.
Q. Did you see Mr. Fentress on the afternoon,
page 76 r on that afternoon at his house?
A. I did.
Q. What time 1
A. About four-thirty, between four-thirty and five o'clock.
Q. What automobile, if any, did he drive home 7
A. He drove the Durant four home.
Q. Is that known as the big or little Durant¥
A. A little Durant.
· Q. Did you talk with Mr. Fentress 7
A. I did.
Q. Did Mr. Fentress complain of any ailment¥

1\Ir. Lynch:

I object.

By 1\{r. Wolcott :
Q. What did Mr. Fentress complain of?
Judge Gilman: What did he say.
By Mr. Wolcott:
Q. What did he say?
The Court: Do you object f
1\tlr. Wolcott: It was leading and I just changed the form
of the question.
The Court: Are you objecting to it?
1vfr. Lynch: The question was leading.
By l\fr. Wolcott.:
Q. What was 1\!Ir. Fentress' condition when he came in the
house?
A. He had aches and pains. He had not been·
page 77 r long up out of bed from the flu, and he had another
spell of it and he said he had pains in his chest
and head.
Q. Do you remember about ·what time it ' .ras vou saw Mr.
Fentress at his home?
"'
A. Between four-thirty and five o'clock.
Q. Betw-een four-thirty and five o'clock?
A. Yes.
1
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Q. What did you do after Mr. Fentress came homeY
A. After he came home he went in the front room and he
was sitting down and he pulled his shoes off and said he was
going to bed, and told me ·his ailments, and asked me would
I go and get his sister, ~irs. Etheridge. He asked me to
take the car and go and get his sister.
Q. Mrs. Who?
A. Mrs. Etheridge, to come to the house and help fix dinner.
Q. Did you go and get her Y
A. I did.
Q. Where did you go and get her?
A. To the Ideal B.ea.uty Parlor on Granby Street.
Q. How long did you have to wait for her after you got to
her establishment?
. A. I don't know exactly how long, but only a few minutes.
She was waiting for me.
Q. What did you do after you got her?
A. Carried her straight to the house.
Q. What time wa.s it when you got back to the
page 78 ~ house with her T
A. It was close to six o'clock when I got back.
Q.. Who was at the house when you returned?
A. Who was at the house when I returned T
Q. Yes.
·
A. Mrs. Fentress and the kids and 1\tir. Fentress.
Q. You are sure Mr. Fentress was there at six o'clock
when yol.l got hack?
A. Yes, sir.
Q. What did you do after thatY
A. After I got supper?
Q. Who got your supper Y
A. 1\{rs. Etheridge.
Q. Did she get your supper f
A. Yes.
Q. And served it for you and tl1e children f
A. Yes.
Q.a What time was it when you finished supper?
A. I guess about seven o'clock.
Q. What did you do after that?
A. I went up to the store and told them I would he a little
late coming back as I had an appointment to fill.
Q. When did you get back?
A. A little after nine o'clock.
Q. Who was there when you got back?
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.A. Mr.·Spencer, Mr. "\Valker, Mr. and Mrs. Bingpage 79 } ley and Mr. and Mrs. Fentress and the kids.
Q. Did any one else come in while you were there
around nine o'clock?
A. Mr. Cliff Fentress, his brother, h R. Fentress ..
Q. Did you see Dr. Sturgis there?
A. I did. He 'vas up in the bedroom.
Q. Was he there at the .same time the officers were theref
A. Sure.
Q. Do you lmow whether or not Mr. Fentress had been
sick with the flu previous to January 12th, 19291
A. He was. The whole family was sick, even to I. I ha<;l
the flu· and had just got up myself.
Q. Had any other member of the family been sick!
A. Mrs. Fentress was sick at tha.t time. ·
Q. Mrs. Fentres.s was sick at that time?
A. Yes, sir.

Bv the Court :

··Q. At what time?
A ..At the time, the same time, Mr. Fentress came home
that Saturday ill she had just got out. of bed, and I think it
was on Friday.
Q. Does Mrs. F'entress keep a maid'
A. No, sir.
Q. Does her own house work?
A. Yes, sir.
·
Q. ·Did Mr. Fentress leave the home while you
page 80 } 'vere there Y
A. No, sir.
CROSS EXAMINATION.
By 1\fr. Lynch:
Q. Are you married 1
A. No, sir.
Q. What were you doing at that particular: timeT
A. What was I doing!
: '
Q. Yes.
A. When Mr. Fentress came in?
Q. What kind of work were you doing1
A. With the Standard Oil people.
Q. Were you working that day1
·
A. No; I was off waiting for a job to. open up in Richmond.
Q. How long had you worked before 7
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A. We :finished up a job and we were ewaiting for a job to
open up in Richmond.
Q. When did you last work for them prior to January
12thY
A. One week to the day.
Q. January 5th Y
A. Yes, sir.
Q. Were you sick in between that time, January 5th and
l2thY
A. I was sick 'vith the flu.
_
Q. You were a.t home because you 'vere sick and
page 81 ~ not because you were not-there 'vas no work to
·
be done a.t the Standard Oil Company Y
A. There was no work at his home, too.
Q. Had you been home all day!
A. I had .
. Q. Who got breakfast?
A. We did. We all helped to.
Q. Who got lunch¥
A. lVIy little sister, she helped.
Q. Had J\IIrs. Etheridge been coming out there getting meals
every da.yf
A. She had.
Q. For ho'v many days f
A. Going on two weeks Mrs. Etheridge and Mrs. Bingley
would come.
Q. First one and then the other T
A. Yes.
Q. Yon say ~Irs. Fentress is your sister¥
A. Yes.
Q. When did you cease living there f
A. I don't Imow. I have been living there off and on ever
since they have been married, six years.
Q. You say you now live on Brown Avenuef
A. Since I came back from Ricbmond.
Q. When was that Y
A. It has been about three 'veelrs.
page 82 ~ Q. You left here and went to Richmond 1
A. Yes.
Q. For the Standard Oil Company?
A. Yes.
Q. Where 'vas l\ir. Fentress up to the time you say he came
home, np to four-thirty or five o'clock Y
A .. WhereY
Q. Yes.
A. I don't know, but l1e said he just came from the shop.
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Q. He had not been home 7
A. No, sir.
Q. When did .he leave home 7
A. I don't kno'v exactly what time it was.
Q. How are you so sure as to what time he got back when
you don't remember what time he left?
A. Because I was milking the co'v 'vhen he came in and I
nsked my little sister what time it 'vas.
Q. You can't tell what time it was Y
1\{r. Wolcott: Let him answer the question. You asked
him how he fixed the time in his mind, and 'let him answer
the question.
The Court: He can't tell what somebody told him. ·

A. I asked her for the time and she went upstairs and
page 83

~

looked at the clock and came downstairs and told
me.

The Court: He can't give any hearsay testimony.. I think
that is very close to it.
The Witness: I had been milking tl1e co'v every evening
about that time and I knew it was about time to milk the
cow.
By 1\{r. Lynch:
Q. You kne'v it was about time to milk the cow?
A.. Yes.
Q. You say you had an appointment to fill. Wha.t kind of
an appointment were you going to fill?
A. I had a date with a young lady.
Q. Did you get back from your appointment before niue
o'clock?
A. It was a little after nine when I got back.
Q. I thought you said you got back around nine o'clock 1
A. It was around that.
Q. You don't kno'v exactly what time? All you know is
the officers were there?
A. Yes.
Q. 'Vhen had the doctor been to treat any members of thiH
family prior to that night Y
A. When had he been there before?
A. Yes.
A. He had been there off and on eyer since Christmas.
Q. Ifad he been there that 'veek'
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page 84

t week, or not.

Q. This was the 12th of January. It had not
been very many 'veeks since Christmas, and when had he
heen there before this Saturday night between riine and ten
o'clock Y You say he had been attending Mr. and Mrs. Fentress ever since December, off and on Y
A. It 'vas around Christmas time 'vhen he was attending them, after Christmas.
Q. Did he come to see you while you were sick?
A. He came in the bedroom where I was and told me to
stay in bed.
Q. When was that?
A. When I had the. first spell of sickness a.t Christmas.
Q. The only time he sa'v you was around Christmas?
A. Yes.
Q. You don't know when Dr. Sturgis had been to Mr. Fentress house prior to that night at nine o'clock?
A. No, sir, not exactly.
·
Q. Was Mrs. Fentress at home when 1\fr. Fentress came Y
A. Yes.
Q. Was she in bed?
A. Laying down on the settee.
Q. Who else was there when you left f You say you left
nt six o'clock?
A. I left ~Irs. Etheridge. The first time or the second
time?
·
Q. What?
pnge 85 t A. When I left to get Mrs. Etheridge or when
I came back?
Q. When you left to keep your appointment?
A. When I left to keep my appointment was around seven
o'clock.
Q. Around seven o'clock?
A. Yes.
Q. Who was there then?
A. Mrs. Etheridge, Mr. and ~Irs. Bingley was there, and
1\fr.-a gentleman from Elizabeth City was upstairs.
Q. You had not said anything about him. "When did he
al'rive?
A. He came in as we were getting supper.
Q. Who was this gentleman from Elizabeth City?
A. Mr. Sawyer.
Q. What does he do?
A. Mr. Fentress' partner in the Durant business.
Q. Was he there when you came back?
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A. No.
Q. He did not stay t
A. No, sir.
·
·
Q. Who is this Mr. and Mrs. Bingley?
A. Mrs. Bingley is my first cousin.
Q. They a.re relatives Y
A. Yes, sir. .
page 86 }- Q. All of you are relatives t
Judge Gilman: I object to the statement of Mr. Lynch.
The Court: Objection overruled. It is cross examination.
Judge Gilman: I am not objecting to ·the questions, but
to the statements.
The Court: I overrule the objection.
Judge Gilman: I save the point.
The Court: The Court instructs the jury that the attorneys are not supposed to make statements, but the question
in that forrii is permissible.
By :Nlr. Lynch:
Q. Did anybody else get meals there besides you and Mr~
nnd Mrs. Fentress and the children f
A. ~1:rs. Etheridge, and she helped.
Q. Anybody else 1
A. Mrs. Pierson, Mr. Fentress' older sister. She usually
comes over there.
Q. She was there, too?
A. She was not there at that time, no, sir.
Q. How far did you have to go to fill your appointment 7
A. I had to go about seven miles.
·Q. How did you go?
page 87 ~ A. I went in the Durant.
..·
Q. Which Durant Y
A. The little four cylinder car.
Q. Where did you go?
A. To the Virginia Beach Boulevard.
Q. Do you remember what time you got to your destination?
A. I do not.
Q. Do you remember what time you leftY
A. I left between eight-thirty and nine.
RE-DIRECT EXAMINATION.

By Mr. Wolcott:
Q. Mr. Lynch referred to the doctor coming to see you.
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Did the doctor see you, come to see you, or did he see you
incident to coming to see the other members of the family Y
A. He was coming to see the other members of the family.
Q. And saw you'
A. At the same time.
By Mr. Lynch:
Q. That was around Christmas 1
A. Yes, sir.
page 88 }

A. A. S:MITII,
sworn on behalf of the defendant, testified as fol-

lows:
Examined by ~Ir. Wolcott:
Q. Please state your name.
i
'
A. A. A. Smith.
Q. Who are you employed by Y
~.
A. I am employed by the Joynes Tire Company.
Q. For how long¥
A. Ten years.
Q. In what capacity?
A. Bookkeeper and salesman.
Q. As bookkeeper and salesman there, are you familiar
with tires?
A. Yes, sir.
Q. Does the Joynes Tire Company sell Dayton tires¥
A. Yes.
Q. Are you familiar enough 'vith the record to say how
many ,Joynes tires, Dayton tires, were sold in 1928 T
A. Yes.
Q. What is the number¥
• A. Several hundred.
Q. Several hundred Y
A. Yes.
Q. As much as five l1m1dred f
A. Yes, sir.
page 89 ~ Q. Do different automobiles carry Dayton tires 1
A. Carry Dayton tires Y
Q. Yes.
A. Any of them can carry Dayton tires.
Q. A.re you familiar with the tread of the Dayton tires?
A. Yes, sir.
Q. Arc you familiar 'vith the tre~d of the United States
tires f
A. Yes.
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Q. Are you familiar with the tread of the :Niohawk tire T
'A. Yes.

Q. Are you familiar with the tread of the Armstrong tire!
A. Yes.
Q. Please tell the jury whether or not a person can detect
a four inch space imprint left on the ground and identify
what kind of tire made it.
Mr. Lynch: I object.
The Court: Why 1
Mr. Lynch: It depends upon the person.
'fhe Court: Of course.
~Ir. Wolcott: He has qualified as having ten years ex..
perience and an expert on tires.
Mr. Lynch: Does the Joynes Tire Company sell those
other tires, or only carry one brand 1
The Court: I think he can ask him 'vhat he knows about
those tires.
page 90 r ~ir. Wolcott: I asked him.

\
\.

By the Court:
Q. Are you familiar with Dayton tires?
A. Yes, sir.
Q. Do you sell the Day eon tires 7
A. Yes.
Q. Are you familiar with the United States tire¥
A. Yes, seeing them a.s a competitive line in selling them.
Q. You don't sell them?
.
A. No.
Q. Are you familiar with the Mohawk tire 1
A. Yes, sir, with the tread.
Q. Do you sell the :Wioha wk tire~
A. No, sir.
Q. With the Armstrong tire?
A. Yes, sir.
Q. Do you sell the Armstrong tire?
A. No, sir.
Q. Do you make· a. specialty of any tire?
.A. I don't. understand you 7
Q. In your business do you make a special,ity of selling
ar1y particular tire 1
A. Yes.
Q. What?
page 91 r A. The Dayton and Seiberling.
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Bv l\ir. Wolcott:
· "'Q."--ln selling your tires it is necessary to examine all' other
·
tires,: is it not f
A. We do examine them anywhere ·we see them.
Q. And you are giving your testimony in .the light of past
experience in seeing tires f
A. Yes.

The ·Court : Yon can ask him the questions.
By l\·fr. Wolcott :

Q. I will ask you whether or not, a person taking a four
inch space, an imprint of four inches, could tell whether
that imprint was left by a Dayton, an Armstrong, a United
States tire or a Mohawk Tire?
A. I could not.
Q. You could not f
A. No, sir.
Q. Is there any similarity in the treat of them f
A. Yes, sir.
CROSS EXAMIN...l\.TION.

Ry Mr. Lynch:
Q. In your duties as bookkeeper, what do you do?
A. I am bookkeeper and sales~an.
Q. You are bookkeeper and salesman?
A. Yes.
Q. Yon work in your place of business, of
page 92 r course?
A. Yes.
Q. You have never worked around the garage, have you f
A. 1\{y duties are from eight to nine in the morning I open
the place up, and I am salesman and in charge of the office
and sales m1til nine o'clock, and from then on I am bookkeeper and substitute salesman.
Q. You have had no experience as a mechanic?
A. No.
.
Q. You never worked on cars Y
A. No.
Bv tl1e Court:
·Q. Iiow many different tires did you sell in 1928?
A. Several hundred.
Q. What do you mean by sold, sold where Y

1
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A. In the City of Norfolk, and I mean by the Joynes Tire
Company.
Q. Is your place the only place that sells Dayton Tires?
A. Yes, in the City.
Q. In the City of Norfolkf
A. Yes.

By Mr. Wolcott:
·
Q. The Joynes Tire Company sell new tires and conduct a
general tire business; that is, they repair and exchange tires
and give general tire service incident to the business f
A. Yes. We have a repair shop and vulcanizing
page 93 ~ establishment.
By Mr. Lynch:
Q. Do you work in there 7
A. Yes.

R. W. WEBB,
sworn on behalf of the defendant, testified as follows:
Examined by Mr. Wolcott:
Q. Please state your name 7
A. R. W. Webb.
Q. Where do you work Y
A. I operate the Emergency Garage.
Q. Were you operating the Emergency Garage on the night
of January 12th, 1929?
A. I was.
Q. Was there brought into your garage by the Police De·
partment a certain Durant automobile?
·
A. Yes, sir.
Q. Did you examine the car that night?
A. I did.
Q. Did you examine it carefully?
page 94 ~ A. Very carefully.
Q. Were there any headlights or any lights, head
1amps, broken?
·
A. No.
Q. Any lights in the cowl lights broken 7
A. No.
Q. Was the windshield broken f.
A. No.
Q. Did you see any dents or broken places on the :fenderon the bumper?
A. No, not on the bumper.
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Q. Tell us what the condition of the right front fender was,
please.
A. The right front fender was dented in and pulled apart
in the front. Where the fender is welded together in front
it was pulled apart, 'vhere the crease comes in the fender, and
dented in.
Q. Do you remember whether or not the front of the fender
was bent back or was the top of the fender bent in!
A. The top of the fender was bent in back slightly.
Q. Was the front of the fender bent in t
A. Yes, a little.
Q. Was the cowl light broken?
A. The cowl light was broken, yes.
Q. Did you see any spots of blood on the bumper or any
part of the automobile?
A. No, I didn't. I didn't examine it for that.
page 95 ~ Q. Did you have occasion to examine it again
Sunday morning, the 13th f
A. Yes, I did.
Q. Did you look for blood spots?
A. I looked for blood spots and more for curiosity to see
if I could find anything on there that would look like clothing had come in contact with it or anything coming from
clothing.
Q. Did you find any evidence of that at all f
A. No.
Q. You didn't see any blood spots anywhere Y
A. No.
Q. I ask you particularly did you see any spots of blood
on the bumper.
~fr. Lynch: I think the question has been asked two or
three times. If the witness has testified to what he found, I
object to any other leading questions.
The Court: You ha.ve got a right to direct his attention
and let him state what he found. A great many questions
creep in when nobody objects that are leading.

By

~Ir.

Wolcott:
Q. Did you particularly examine the bumper on
page 96 ~ the front of the car f
A. Well, I looked over the car to see-to see ifI was interested as anybody else would be when something
Jlad happened, and I was curious to see if I could find anything.
Q. Did you see any blood spots f
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A. No.
Q. In the line of your business, do you handle any kind of
tires 7
A. We handle United States tires.
Q. How long have you been handling themT
A. Since the first of the year.
Q. Ho'v long have you been connected in the automobile
business?
A. Eight years.
Q. Are you familiar with the various kind of tires that are
used on automobiles T
A. Well, yes, I would say so.
Q. Are you familiar 'vith the Dayton tire T
A. Only from-I can tell a. Dayton tire by the tread and
the color of it.
Q. Are you familiar with the tread and color of a Mohaw·k
tire?
A. No, I am not.
.
Q. Are you familiar with the tread and color of a. lTnitcd
States tire?
A. Yes, very familiar with that.
Q. Is there any similarity between the tread of
page 97 r a United States tire and Dayton tire?
A. Yes, very familiar 'vith that.
Q. Is there any similarity between the tread of a TJnitcd
States tire and a Dayton tire T
Mr. Lynch: The 'vitness has just said he was not familia.r
with the tread of a Dayton tire.
Judge Gilman: fie just testified to the contrary.

By Mr. Wolcott:
Q. What did you say on that?
.
A. I am familiar with the tread and color of the Dayton
tire because it is a very white tire, a good loo~dng tire, and
I think e'rerybody, more or less, is familiar with that having
anything to do with tire.
Q. Has the United States tire and the Dayton tire sin1ilar
treaus?
A. Somewhat, yes.
Q. Is it much or little T
A. The United States tire has a tread in blocks, and the
Dayton tread is in blocks atttached together on the treau.
The Dayton tire is not in square blocks the san1e as the
United States, but is very similar in some respects. In tl1c
blocks it is very similar.
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Q. Could you, with an imprint four to six inches, tell the
difference bebveen the impressions left by a. United ·
page 98 ~ States tire and a. Dayton tire 7
A. On good soft dirt I think I could, yes.
Q. Suppose either tire had been used, would it make any
dicerence in the imprint?
A. I think it would, and provided the car was rolled over
the right kind of ground and slowly, I think yon could tell
the difference.
Q. Of course, it would have to be under ideal conditions
to tell the difference? That is your idea, is it not?
Mr. Lynch: I object.
The Court: This is your witness.
Mr. Lynch: Let him testify.

A. I think you could tell the difference under ideal conditions in good soft ground, rolling a Dayton across there and
a United States, and I think you could tell the difference all
right
CROSS EXAl\iiNATION.
By Mr. Lynch:
Q. Mr. Webb, this car that was brought in there on that
night was a Durant, was it not 7
A. Yes.
Q. Practically new?
A. Yes, sir.
Q. Did you pay any particular attention to those tires?
A. Yes, I noticed the tires on the side that the-one of
the tires 'vas off, I believe, and the other one I
page 99 ~ think was blo'vn out on one side.
Q. On the left hand .side f
A. Yes.
(~. Were you present 'vhen the two County officers removed· the cowl light which had been broken Y •
A. Yes, sir.
Q. For examination?
A. Yes.
Q. Did you see a splotch on that Y
A. No.
Q. You did notf
A. There was a little bent place in the cowl light and hebut when we looked at it-
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Q. No spot of any kind?
.
A. Yes, there was a spot, but I think they thought it was
from-afterwards I talked to Spencer.
Q. You can't tell anything he told you.
A. I don't lmow what it was. There was a dent in there,
and I don't know whether there was anything else in ther~;
or not. It didn't look like blood.
·
Q. I understood you to say in response to a question to
J\~Ir. Wolcott that you made a careful examination of this .car
both that night and the next morning and that there were
no spots, or splotches ·or anything resembling blood on it?
A. No.
Q. That ·resembled bloodY
page 100 ~ A. ~ o, sir. Tlie only thing I saw, there was
-some grease on the bumper, and that is the only
thing that would even indicate any sign of blood or grease
or anything.
Q. Is there 'vas ·Something on the cowl light that looked
like blood and of sufficient amount to justify taking it to the
chemist to be examined, with all your examination of that
car, both that night and the next morning, you didn't ~ee it 7
A. I saw the dent you are referring to, I think, in the cowl
light, but whether there was anything in that dent, or not,
I could not tell from looking at it.
·
Q. Did you notice the fender on the right hand side 'vhich
you say 'vas bent down and split? Is that the apron, it is
called?
A. I don't know. It is where the fender joins the side and
comes down to the frame, and the fender part was split.
Q. What was the position of the right headlight?
A. It was facing to the right, completely around to the
right.
Q. Your garage is an emergency garage and, of course,
wrecked cars are brought in there from time to time?
A. Yes.
·
Q. From the looks of this car, would you say it had hit
something 1
.
A. Yes, I would say so.
Q. Did you notice a:ny smears on the fenders
page 101 ~.that indicated something had been rubbed off?
A. Yes, sir.
Q. Wiped off?.
A. Yes, looked like something had been. It looked like
mud was on the fender and something could have hit the fen- ·
der.
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Q. It had the appearance as though something had been
wiped o:fff
A. Yes.

RE-DIRECT EXAMINATION.
By Mr. Wolcott:
Q. Did you notice 'vhat kind of tires that car had aU
around!
A. No, I didn't. I know it had some Daytons on it. I
know it had at least two on it, and I didn't notice whether
it had all Da.ytons, or not.
Q. 1\fr. Lynch asked you about a smear being wiped off, a
stain. Do you mean to tell the jury a stain 'vas wiped off
the fender?
A. vVhat ·I mean is. it looked like to me that this fenderjust looked like it had been-had not been washed for some
time, and. had mud spots on it.
Q. Just smeared Y
A. And if anything hit it, or whatever did hit it, it had
hit the fender a.nd smeared the mud there .
..
By Mr. Lynch:
Q. It loolred like something had oeen dragged
page 102 ~ across it or wiped across it, clothing?
·
A. It looked like something had been 'viped
across it.

DR. R. W. STURGIS,
sworn on behalf of the defendant, testified as follows :
Examined by 1\tlr. Wolcott:
. Q. Doctor, please state your name.
A. R. vV. Sturgis.
Q. And your profession is pl1ysician 7
· A. Yes, sir.
Q. How long have you been practicing medicine, Doctor?
A. Thirty-three years.
Q. Did you ba.ve occasion to call at 1\IIr. Fentress' house
on January 12th, 1929?
A. Yes.
Q. Did you call Y
A. Yes.
Q. About what time, sir, did you call, if you remember?

A. I don't remember exactly. It was somewhere arouncl
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nine, and may have been a little while after nine,
behveen nine and nine-thirty.
Q. Did you see Mr. Fentress there Y
A. Yes, sir.
Q. Where was heY
A. In bed.
Q. Did you examine him Y
A. Yes.
Q. What was his condition?
A. He had a temperature of 99-2/5, my recollection is, and
had a pulse of around eighty-five or ninety.
Q. Do you kno'v whether or not Mr. Fentress had been
sick prior to the 12th of January?
A. Yes, sir.
Q. Had you attended him 7
A. Yes.
Q. Had you, prior to January 12th, attended any other
member of his family T
A. I think all of them.
Q. All of them 1
A. Yes.
Q. For what, Doctor?
A. For flu.
Q. Do you kno'v whether or not you were there the week
of January 12th?
A. I think I was there to see !-Irs. Fentress just a short
while before that. I don't remember whether it was that
week, or not.
page 104 ~ Q. l\frs. Fentress had been sick?
A. Yes, she had had flu and "rent back to bed
with sinus trouble.
Q. Did you Illc<tke a careful examination of Mr. Fentress?
A. Not a detailed examination of him, no.
Q. But you examined him sufficiently.
A. I took his temperature and felt of his pulse and lool{ed
him over.
Q. Was he in good condition or had condition 1
A. "'\"¥ell, he was not in a bad condition. Of course, I knew
nothing in the world about what had happened at the time,
and my finding him back in bed was: not any unusual thing to
me; in fact, he had gotten up and gone out over protest anyhow, a.nd ''re very frequently find people who have a severe
attack of grip or pneumonia or flu who get up and then comeback to bed twelve days afterward$, a week or ten days after'vards, with a debilitated. condition. Of course, my suspicions
'vere not excited at all.

page 103
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Q. Who else was there, if you remember, when yon got
thereY
A. 'fhere were two men in the room when I got there, and
Mrs. Fentress was there.
Q. Mrs. Fentress Y
A. I don't know who the men were, and I didn't know
1.l1en. 'rhere were hvo men in there, one dressed in a- corduroy suit with laced boots on and an overcoat on. One
had on an overcoat, I remember, but I don't know
page 105 ~ about both of them, and they didn't tell me wh()
they were.

CROSS

EXA~fiNATION.

By I\{r. Lynch:
Q. Are they all you saw, the only persons you saw there,
Doctor, those two men and 1\1:rs. Fentress Y
A. Yes, that is all that I recall.
Q. Ho\v long did you stay there?
A. I guess I \vas there probably fifteen minutes.
Q. Doctor, you had been treating the family, but as far
as you were concerned you had discharged them, had you Y
In other words, I believe you say you don't think you had
heen there that week, and so no one had been seriously sick
that week?
A. Not that I remember of.
Q. You had discontinued any reg-ular visits to the' home
a11d would only go when you were called?
. A. Yes.
Q. You say one condition you found there 'vas Mr. Fentress
had a temperature of 95-2/5. How much is that above nornlal Y It is less than a degree, is it notf
A. About four-fifths above normal.
Q. Four-fifths above normal. Is that anything unusual f
A. Anything above ninety-nine is considered feveL
Q. Don't you :find many people who.are walk..;
page 106 ~ ing around with as much as a degree of fever f
A. Yes.
Q. You say his heart action was eighty-five or ninetyf
A. Yes.
Q. Would any particular excitement tend to cause an inm·(~aRe in the heart action Y Would that also cause a rise in
temperature, any sudden excitrnent?
A.. I don't know about the rise in temperature, Mr. Lynch.
I doubt that very seriously, but \VOuld cause the rise in the
11ulse.
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Q. It would cause the pulse to go up 7
A. Yes.
Q. His pulse was .somewhat above normalf
A. It was fast, yes.
Q. V\T as not his pulse much faster than you would ordinarily find in a man who ha.d the temperature he had 1
A. Yes.
Q. When did you see him after that, Doctor 7
A. I didn't see him any mote.
Q. In other 'vords, his illness was not sufficient for you
to go back, was it?
A. I didn't go back.
Q. Why were you so late in seeing him? Yon .say you
were there between nine and nine-thirty. Why did you not
go earlier than that Y
A. Well, I got right up from the supper table to make a
couple of calls. I was at 1901 Granby Street and
page 107 ~ my wife relayed a message to me, and I went
from 1901 :Granby Street to 418 New York Avenue t.o see a patient there and then went on out to Mr. Fentress'.
·
Q. You then have no idea exactly what time the message
came to you?
A. No, sir.
· Q. What time did you have your supper that night?
A. Oh, around about seven o'clock.
Q. About seven o'clock?
A.. Yes.
Q. Yon had sun per and caine on in town and made some
calls before you got the message?
A. I was already in town. I live on Redgate Avenue.
Q. I thought you lived out at Ocean View?
A. No.
Q. Did you once live at Ocean ViewY

A. Yes.
Q. You say you were making calls, and it was some time
after seven o'clock before the message came to you f ·
A. Yes.
By the Court :
·Q. Do you know about what time it was when you got
the call?
A. Judge, the next morning when I read the paper there
came up some controversy in my home as to what time that
call came in.
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page 108

t know yourself.

tell anything except what you

A. I don't know anything_ about it.

Q. I don't mean about 'vhat time your wife got the call,
but what time you got it Y

A. Of course, this is simply a calculation. I left home
.somewhere around seven o'clock. I got up and left the table
before anybody else left the table. I 'vent over to Granby
Street first. I got the call pretty soon after I got there. I
stayed at Granby Street some little while because it 'vas a
member of my family and I visited there a little while; and
then went out to Ne'v York Avenue, and then to 1\IIr. Fentress', and got there somewhere, I would say, around nine
or nine-thirty. I don't think I miss it far.
RE-DIRECT EXAMINATION.

Bv :rvrr. Wolcott:
..Q. How far is it from your house to the first call you made
on Granby Street 1
A. Well, I estimate-yon can estimate it. I live in the
-eight hundred block on Redgate A venue, which is 'vest of
Colley A venue, and I went to Granby Street, at the corner
of 19th Street and Granby Street.
Q. Around a ten or fifteen minute drive t
A. A ten or fifteen minute drive Y
Q. Yes.
page 109 ~ A: No, not that long.
By Judge Gilman:
Q. You say it is not that long?
A. No, not a ten to fifteen minute drive.
By Mr. Wolcott:
Q. Dr. Sturgis, I overlooked one question. W'hen you
examined l\fr. Fentress did you see any eut on his handY
A. On Mr. •Fentress handY
Q. Yes.
A. No, sir.
Q. Did you see any blood around on the bedclothes or anyt.hingY
A. No, sir.
RE-CROSS EXAMINATION..
By Mr. Lynch:
Q. You didn't examine him for that f

A. No.
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Q." You just felt his pulse and took his temperature 1
A. Yes.
page 110

~

MRS. MOLLIE FRANCES ETHERIDGE,
sworn on b:ehalf of the defendant, testified as

follows:
l~xamined

by 1\{r. Wolcott:
.
Q. Talk out loud so these gentlemen can hear you. What
is your name, please7
A. Mollie Frances Etheridge.
Q. What is your occupation, Mrs. ·Etheridge?
A. Beauty operator.
Q. Where?
A. 118 Granby Street.
Q. vVhat relation are you to Alonzo Fentress r
A. Sister.
Q. Did you have occasion to see Mr. Fentress on January
12th?
A. Yes.
Q. What time did you see Mr. Fentress on January l2tlJ,
and where?
A. I left the shop at five-thirty and a fellow, :Nir. Caffee,
come up to take me over to my sister-in-law's and brother's,
and he met me at the shop .at .five-thirty,· and we went over
and I got there around .five-thirty or six o'clock.
Q. 'iVha.t did you do after you got there 1
A. Fixed dinner for them.
Q. What time did you have dinner?
A. Around about seven o'clock.
page 111 ~ Q. Who ate?
A. The children and myself.
Q. Was. 1Ir. Fentress there when you got there at six
o'clock?
A. Who?
Q. Mr. Fentress?
A. Ycs, sir. He was upstairs in bed.
Q. Who else came in, Mrs. ~thericlge, while you were
there?
A. Soon after I got there ~Ir. Sa,vyer came in from Elizabeth City, the one who is in partners with him.
Q. Where did he goY
A. I met him at the door and he asked where was my
brother and I told him upstairs in bed, and I went upstairs
to the bedroom with him.
Q. Who else came while you were there f
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1\Ir. and 1\Irs. Bingley came.
_
About what time, if you know, did they come in T
They came in soon around seven o'clock.
Had you finished supper when they came in?
Yes, I think so; finished eating supper when they came
:
Had just finished eating·, you mean 1
Yes.
I-Iow long did you stay there? _
I left between eighty-thirty and ·nine o'clock, a quarter to nine; something like that.
112 ~ Q. Where ·did you go from there T
A. I went home.
Who took you home?
My sister, l\!rs. Pierson.
IIow long did Mr. Sawyer stay with your brother, if you

]{DOW?

A. He left there around about seven or a little after seven
o'clock.
Q. vVho else came in beside 1\!Ir. and Mrs. Bingley and l\1:r.
Sawyer?
A ... l\fr. Wilson.
Q. M.:r. "\Viis on came?
A. Yes.
Q. Ho"r long did he stay there?
A. Tvfr. Wilson didn't stay very long. I don't know exactly
the length of time he sta.yed, but not very long.
Q. You say you left around what time? ·
A. Between eighty-thirty and ~inc o'clock.
Q. Did you see your brother that night?
A. Yes, I went up to see him jusf as soon as I got over
1here.
Q. What 'vas -his condition when you saw him?
A. He was complaining· of a headache, and his. chest hurt
him and I said, ''Yes, you ha.ve taken a relap_se. You should
·
have stayed in bed long. enough to get well!'. . Q. Had· he been sick before? · _·
11ag-e 113l A. Yes, ever since ·aroun'd before Christmas.
Q. Had any other members of the family been
si ek hef ore?
A. l\frs. Fentress and her sister and my brother, and the
hvo children; all the family.
Q. Had you been in the habit of going over 'vhile the
family was sick?
A. Yes.
Q. \Vha t was the occasion of your going over there Y •
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A. To help them out. Nights after I quit work I would go
over there, and Sundays, and help them out.
~
Q. Does 1vfrs. Fentress keep a maid?
A. No, she has nobody to help.
Q. You helped with the house work? .
A. Yes; part of the time I would go and my sister and Mrs.
Bingley, and between the three of us.
Q. Who?
A. Mrs. Bingley, my sister and myself. We would go
over and help them out.
Q: And keep them running?
A. Yes.
Q. Behveen the time you got there and the time you left,
did Mr. Fentress leave the house?
A. No. He ·was upstairs in the bedroom.
Q. Where is your sister, Mrs. Pierson, now?
A. In Astoria, Oregon.
page 114 ~ Q. She is married to ~Ir. Pierson, whoA. Yes, Capt. Pierson, and he was transferred.
Q. He is a captain in what?
A. In the Coast Guard.
Q. In the Coast Guard Y
A. Yes.
.
Q. He has been transferred and· she went with him f
A. Yes.
CROSS EXAMINATION. ·

By J\fr. Lynch:
Q. When ha.d you prepared a meal at this home prior to
this S'a turday, January 12th?
A. I think I had been over three nights that 'veek.
Q. Three ·nights?
A. I think so. Tuesday night, Wednesday, Thursday night
nncl Saturday night of that ·week.
Q. What time did you go each time?
A. Around five-thirty, at the time I left the shop.
Q. Were you carried each time?
A. Yes; Mr. Caffee, my brother-my sister-in-law's brother,
would come for me. S.ometimes Mr. Rhodes would come for
me, would meet me at the shop, and take me over.
Q. l\1:r. Caffee lived there?
A. Yes, sir.
page 115 r Q. Was he there on this particular night you
are talking .about, the 12th of J anuaryf
A. Yes: He had dinner there.
·
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Q. Did he stay there that eveningt
·
A. Not all the night. He left around about-some time
·after supper, I don't know exactly what time, because I was
in tpe house doing the work and I don't know wha.t time he
left.
Q. What time .did you have supper?
A. Around about seven o'clock.
Q. He left there some time after seven 1
A. After seven.
Q. What time did he get back 1
A. He had not gotten back 'vhen I left.
Q. Where did this Mrs. Pierson live, your sister Y
A. On 28th Street,- West 28th Street.
Q. Where does this other relative, Mrs. Bingley, live, in the
immediate vicinityY
A. No. She lives in Brambleton somewhere.
Q. What nights did you kno'v you were going out and
cook, and 'vhat nig·hts the others were going?
A. We to·ok it hy tm·ns: My sister went sometimes, but
my mother had been sick and' she could not go as often
because she lives with my mother. Between the three of us
we would try to arrange it so we could go over and fix the
meals.
Q. You didn't have any regular time to go 1
A. No, I didn't have any regular time to go.
page 116 } Q. Who .did you say had dinner there that
, night?
A. The children, my brother and my sister.
Q. The children, your brother and your sister 1
A. And myself.
Q. What time did your sister get there Y
A. She was not there when we got there~ She came soon
after we had dinner. She came over and I went back with
her.
Q. Where do you live 1
A. I lhre on-at 114 East 27th Street.
Q. What time did ~Ir. Wilson get there Y
A. ~{r. Wilson got there somewhere around close to eight
o'clock, I think. I think it was around about close to eight
o'clock. I don't know the exact time, but I judge it 'vas
around about that time.
Q. vVhat did he do?
A. I met him at the door and he said he -wanted to sec
Mr. Fentress. · I didn't know him. I took him up to the
bedroom, and he went up there and I left and come down
and when he got ready to go out I heard him coming down
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the steps and I met him at the steps and went to the front
. door with him.
Q. You were not there when the doctor came, were you T
A. No.
Q. vVhen had you seen the doctor 1
page 117 ~ A. I had not seen the docto:r;' until Sunday before. I was over there all day that Sunday.
Q. The week before?
A. Yes. He didn't come nights unless he was called. He
most always came in the day time.
Q. You don't know whether he had been there prior to that
during that week?
A. I think my sister-in-la'v said he had.
Q. Who is that, lVIrs. Fentress 7
A. Yes.
A. B. BINGLEY,
sworn on behalf of the defendant, testified as follows:
Examined by Mr. Wolcott:
Q. Mr. Bingley, talk out loud so these gentlemen can hear
you. Please state your name.
A. A. B. Bingley.
Q. What do you do, Mr. Bingley?
A. Boat builder in the Navy Yard.
Q. Mr. Bingley, did you see ::1\{r. Fentress on the night of
January 12th, 1929?
page 118 ~ A. Yes.
Q. Where did you see him, sir 7
A. At his home.
Q. Where?
A. He wa.s upstairs in his bedroom.
Q. Where does Mr. Fentress live?
A. He lives on Pamlico Circle, N orview.
Q. Who was with you when you went to Mr. Fentress'
house?
A. ::1\fy wife.
Q. Are you any relation to Mr. Fentress?
A. No.
\
Q. Are you any relation to ::1\frs. Fentress?
A. No.
Q. How is your wife related to them? .
A. First cousin to his wife.
Q. 'Vhat time 'vas it when you got to his Iiouse?
A. About a quarter to seven.
· Q. About a quarter to seven Y
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A. Yes, sir.
Q. Where do you live, ::J\1r. Bingley?
A. B.rambleton.
Q. Whereabouts in Brambleton?
A. On Lovitt Avenue.
Q. How far is that from where ::J\tir. Fentress lived in Norview?
A. I judge between three and f0l1r miles.
Q. How long does it take you to make that
pag·e 119 ~ drive?
A. About fifteen minutes.
·
Q. vVhat time, if you know, did you leave your home in
Brambleton to go to Mr. Fentress'?
A. Why, I ~now it is about that time because I had been
going down there every night for about hvo weeks on account
of her family being sick and her, too, and we 'vere trying
to get down there as early as we could, and when we got
through eating supper I looked at the clock and it was sixthirty a.nd we got up and left the table just like it was and
-r went to the garage and got the car.
Q. Did you stop on your way between the time yon left
home and got to l\1r. Fentress'?
A. No.
Q. You say it was about a quarter to seven when you got
there?
A. Yes, sir.
1\{r. Lynch: I want to object to the repetition nf the answers of the witnesses.
'l~l1e Court: The Court sustains the objection. Yon can't
repeat his answers.

By ]\t[ r. Wolcott :
·Q. 'Vho was at the Fentress house wl1en you got there?
A. I went in the front and saw his sister coming out of
tlw telephone booth, and I walked on through and was going
on back and she told me her brotherpage 120}- ::J\ir. L~nch: I object to anything she told him.
By Mr. Wolcott:
·Q. D'on 't Hay 'vlu.lt Rhe told you.
A. His sister was there.
-

By the Court:
· Q. Which sister?
A. Mrs. Etheridge.
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By Mr. Wolcott:
Q. Who else was theret
A. I didn't know anyone was there until I saw her go to
the door w'i th a man from upstairs. I didn't know. there was
n man up there, but I recognized him as Mr. Sawyer.
Q. Did you see :I\'Ir. Fentre·ss upstairs?
A. Yes, sir.
Q. Where- was he upstairs~
A. In bed.
Q. Did you see any cuts on his hands 1
A. No.
Q. Did you see any blood around the bed 7
A ..No; sir.
Q. What was his condition?
A. ·His cond(itionY
Q. Yes.
A. He was sick.

Mr. Lynch: I object to his stating what his condition was
unless he is a doctor.
The Court: Objection sustained.
page 121 ~ Mr. Lynch : He· said he was a. boa.t builder.
Judge Gilman: He can ten what his observa·
tions were.
The Court: He can tell what he saw.
By ~ir. Wolcott :
Q. How did he look when you saw him?
A. :1\tfr. Fentress had been sick, I know, for two weeks, and
he looked bad as usual and he said he felt 'vorse.
Q. How long did you ·stay there, Mr. Bingley, at the Fentress house?
A. I stayed there until about· twelve o'clock.
Q. Who ·else came in to the Fentress house after you got
there?
A. He had another sister who came in later, Mrs. Pierson.
Q. Who else?
A. Dr. Sturgis, and 1\tir. Wilson, and two officers.
Q. Did anybody else come there?
A. Yes, his brother-in-law came in.
: 1
By the Court:
Q. Who was
A Caffee.

that~
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By Mr. Wolcott:
.
Q. D\id Mr. Fentress go out of the house except in company with the officers any tim~ while you were there~
A. No; only 'vhen they arrested him and taken
page 122 ~ him away.
. Q. That J.s the only time he went out of the
houset
A. The only time I know of.
Q. You say the only time you know of. Would you have
known whether he :went out, or nott
A. I would.
Q. Did he go ~ut f
A. No, sir, be _didn't go out because he was in bed.
CROSS EXAMINATION.

.:· ') _.. --· ~
_

#•

~;

By Mr. Lynch:
Q. Were you upstairs in the room with him f
A. I "rent up a few minutes. ·
Q. Just one· time ~
A. Yes.
Q. Is that the only time you saw him f
A. No, but when he came downstairs. I .saw him twice.
Q. With the exce·ption of the few minutes you went up
there-the only times you saw him was when he was upstair~
and comting downstairs Y
A. Yes.
Q. You got there at six-forty-five and supper was all over
thenf
A. No, sir.
. Q. It was not?
.
A. Because there were several more to eat then.
page 123 ~ Q. Who was ·it to eat then Y
A. I think the children had to eat and we eat,
my wife and children.
Q. You ate t\vice then, did you 1
A. Yes. "\Vell, certainly did. I always go there and get
milk.
Q. Le.t 's get this straight. You testified the reason you
knew the exact time yqu left Lovett Avenue was because when
you got up from the supper table you went and looked at the
clock.
A. Yes.
Q.
you mean you and your wife went up there and sat
down and ate again f
· A. No. I drunk a glass of milk. .

Do
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Q. You said you ate.
A. I did eat.
Q. Ate a glass of milkY
A. No. sir, I drinked a glass of milk.
Q. Is that all you took Y
A. I don't know as I eat anything else.
Q. Who else had to eat besides the children, you and your
wife?
A. I think Mr. Caffee had to eat.
Q. Mr. Caffee had to eat~
A. I think so.
Q. Did he· stay there all the evening~
A. ·Yes, stayed there. I think he carried M!··
page 124 ~ Fentress down to Court, down with the officers.
Q. l\fr. Gaffee was there all the evening along
with the rest of them Y
A. No.
Q. Didn't you just .say he was?
A. He came in.
_
Q. You said he was there all the evening, and then looked
across the room and turned back and said no, that he came
in. Which do you mea.n Y
A. I looked across the room?
Q. What~
A. I looked ac.ross the room?
Q. You looked over this 'vay somewhere when I asked you,
and then you said, "No, he came in". Which do you meant
A. He came in later. I don't know whe·ther he came in
before Mr. Wilson came or whether he came in afterwards.
Q. Was l\fr. Caffee there 'vhen you got thereY
A. No, sir.
Q. He was not 7
A. No, sir.
Q. So you didn't see 1\Ir. Caffee until he came in there
either after l\ir. Wil.son or before Mr. vVilsoh f
A. No, sir.
Q. vV11at time· did 1\Ir. 'Vilson come, do you remember?
A. I judge he got there about eig·ht o'clock.
page 125 ~ How long did he stay?
A. I could not .say exactly. He stayed fifteen
or twenty minutes.
Q. Did anybody else. come there?
A. I think that \Vas all that c.ame the whole time I was
there.
Q. The ones you have named?
A. The ones I have named.
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Q. Did you see ~Ir. Caffee until sometime after Mr. Wilson
left or before~
A. I don't kno'v whether it was after he came in, or not.
I know he eame in late.
Q. When had you been out there before?
A. Every n)ight.1
Q. Had been out every nig·ht 1
A. For two weeks.
Q. Why had you been going out every night T
A. On account of his 'vife was .sick and my wife 'vas helping to do the work along with his sister.
Q. Did you always have your o'""fJl meals at home before
you went out
·A. No, not always.
Q. ·You sometimes go,t your meals out there Y
A. Yes, sir.
Q. Did you know on this particular night
page 126 ~ whether or not you and your wife would have to
do any work around the house?
A. No more than usual.
Q. Do you kno'v what time the doetor got there?
A. I judge around nine o'clock the doctor came.
Q. Most of your testimony about the time is judging it,
isn't itT
A. I never looked at the time. I didn't know there was
any connection and didn't have _no occasion to look at the
time.
Q. It is largely guess work with you f
A. I know what I seen and who was there and all. I know
that.

J. 0. S.A.WYER,
sworn on behalf of the defendant, testified as follows:
Examined by Mr. Wolcott:
Q. J\{r. Sawyer, please state your name.
A. J. 0. Sawyer.
Q. Where do you live~
A.. Eljzabeth City.
Q. What business are you engaged in:
pnge 127 r A. Automobile business.
Q. With whom?
A. J\•Ir. Fentress.
Q. Did you see Mr. Fentress ·on the. night of January 12th,

1929?
A. I don't remember the date. I was to Mr. Fentress'
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house on the day-on Saturday ·before I saw this in the
paper on Sunday.
Q. What time did you get to his house, if you remember Y
A. The best I can say, somewhere around six.
Q. Did you see 1vir. Fentress at his houseY
.A. Yes, sir.
. I
Q. \Vhere was he I
:'
A. He was in bed.
Q. Upstairs or downstair.s Y
A. Upstairs.
Q. How long did you stay there, Mr. Sawyer?
A, I judge somewhere around an hour, probably a little
over, or might not have been an' hour.
Q. Did ~ir. Fentress leave the house at any 'fRme you were
there?
A. No, sir.
Q. Did you see any cuts on 1vir. Fentress' hands t
A. No, sir.
Q. Did you see any blood on the bed t
page 1'28 } A. No, sir.
CROSS EXAMINATION.
By Mr. Lynch:
Q. What time di<l you say you got there I
A. I judge somewhere around six.
Q. Who 'vas there when you got there?
A. There 'vere several people there. I didn't say anything
or talk to anyone except his sister, meeting me at the door.
Q. How did you get out there?
A. I drove out the·re.
Q. Had you been in Norfolk all day?
A. No, sir.
Q. What t!ime· did you get here?
A. I left Elizabeth City somewhere around four o'clock in
the afternoon.
Q. And went directly to ~Ir. Fentress' home·?
A. No. I 'vent out to the shop before I went to his home.
Q. What shop~
A. Out on the Virginia B'each road, the place he had out
there.
Q. You mean he runs t
A. It is a repair shop.
Q. A repair shop?
A. I don't know whether he runs it or r~nts it out. He
runs a junk place across the road.
-
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Q. It is the place where you usually :find him f
A. Yes.
Q. When had you seen hlim before this Saturday!
A. I don't remember just when I saw him. before.
Q. Had he been down to Elizabeth CityY
A. Yes, he was down there every week or ten· days, somethJing like that.
Q. Had he been there that week~
A. I don't remember whether he had been there that 'veek,
or not. I had talked to him over the telephone.
Q. Did you have any engagement with him Y
A. I think I told him I was coming up, yes.
Q. When did you talk with him Y
A. I would not like to ~say. I don't remember just exactly
the day I talked to him, but probably the day before, I think.
Q. It might have been the week before?
A. No, I don't think it was a week. It was a day or so
before.
Q. You say Mrs. Fentress 'vas the only one you reme·mber
seeing there?
A. Saw her at the home of Mr. Fentress.
Q. You stayed around an hour?
·
A. Somewhere around an hour.
Q. Did anybody else come in to .see him while you were
there?
A. No, I don't remember anyone being in the room at all.
Q. Who did you see when you left?
.
page 130 ~ A. I saw some fellow·s there, one fellow-! don't
lmow just who it was.
Q. He was a stranger to you Y
A. Yes.
Q. And you didn't know who at wasY
A. No.
Q. You had visited 1\IIr. F.entress' home repeatedlY'.
A. No, sir. Sometimes I qsee· him quite often. I don't
go out to his home very often.
Q. You usually see him do'vn on the Virginia Beach Boulevard!
·
A. Down there or in Elizabeth City.
· Q. So this fellow you didn't know· and didn't recognize is
the only one· you sa'v there except Mrs. Etheridge and Mr.
Fentress ?•
A. Yes.
Q. Did you know Thfrs. Etheridge T
A. Yes.·
Q. Where had you seen her before?

---------------~-

-----
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- A. Up to the place of business she runs up on Granby
Street before. I had been up there with Mr. Fentress.
Q. What kind of business does she run 1 •
A. I don't know just 'vhat you call it. Hair dressing, I
think, is her business.
Q. For gentlemen 1
A. No, for ladies.
Q. You just went there for a social call, did
page 131 } did you, to her place of business 1
A. I went up with him to see h~r.
Q. When was that~
A. Probably a couple or three weeks before that.
Q. That would make it around Christmas. You went up
somewhere around Christmas 1
A. I don't re~ember just when it waa. Probably it might
have been three weeks or it might have been six.
Q. Or might have been more Y
A. Miight have been more.
By the Court:
Q. When you called Mr. Fentress, where did you call him
from¥
A. Elizabeth City.
Q. Whe-re did you call him, where was heY
.lL Out to the shop.
F. H. WILSON,
sworn on behalf of the defendant, testified as follow.s:

Examined by ~Ir. "\Volcott:
. Q. l\tir. \Vilson, please state your name¥
A. F. H. Wilson.
Q. What is your oc.eupation, sir?
page 132 }- A. State Prohibiijon Officer.
Q. Did you have occasion to see Mr. Fentress
on the night of January 12th, 19291;
A. Yes.
Q. About what time did you see him, Mr. Wilson, if you
. remember?
A. About eight-fifteen.
Q. About eight-fifte-en 1
A. Yes.
Q. Where did you see him f
A. At his home.
Q. "\Vhere was he at his homeY
A. In bed.
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Q. In bed?
A. Yes, sir.

Q. Did you $ee any cuts or blood on him any where Y
A. No, sir, I didn't.
Q. Did you see· anybody else at Mr. Fentress' house· while
.
you were there?
A. There were several people there, two or three ladies,
and one man I know.
Q. Do you know who they are, or did you know. at that
time?
A. One, I did, the lady that let me in. That was his sister.
Q. That is the only one you knew?
page 133 }- A. That is the only one I knew.
By the Court:
Q. What was her name Y
A. Mrs. Ethertidge·.
~{r. Wolcott:
Q. Did Mr. Fentress leave the house while you were there!
A. No, sir.

By

CROSS EXAl\IIINATION.

.By

~{r.

Lyneh :

~{r. Sawyer?
A. Not over ten minutes.
Q. How did you happen to go out there?
.~.\:. I had an appointment with 1\fr. Fentress at the gas
::;f;a.tion on the Virginia Beach Boulevard, the American Gas
Station, at eight o '·clock, and about five minutes to eight, Qr
just before eight, a man in the gas station came out and
asked me was my name '\V.ilson and I told I was.
Q. You can't tell what somebody told you.

Q. flow long did you stay there,

1\fr. Woleott: You asked him what he was doing ove·r there,
and let him answer the question.
The Court : You can't give hearsay testimony.
J udg·e Gilman : We· didn't object to it, and if the Commonwealth's Attorney wants to bring it in it is all right.
page 134

r By

Mr. Lynch:

Q. ·You had an appointment to meet him at the

ga~

station on the Virginia Beach Boulevard at e)ight o'clock?
A. Yes.
Q. When did you make the appointment T
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A. The same· day, Saturday. I don't know whether it was
Saturday morning or afternoon.
Q. That day~
A. Yes.
Q. How was the appointment made~
A. By telephone.
Q. Did l\1r. Fentress call you?
A. Did he call me?
Q. Or did you call him?
A. No; I ~ailed him on Saturday. He called me the early
part of the week.
Q. You called him on Saturday?
A. Yes.
·
Q. You won't say that WJas not Saturday afternoon Y
A. No, I would not swear to [t. It may have been Saturday
afternoon or .Saturday morning.
Q. Your appointment was for eight o'clock~
A. Eight o'clock Saturday night.
Q. You say y.ou got there about five minutes ahead of time?
A. I say I was possibly ten or fifteen minutes ahead of
time. About five minutes to eight a. man came out and asked
ine if my name 'vas Wilson.
page 135 ~ Q. Asked you 'vho you were Y
A. Yes.
Q. You phoned and then 'vent to l\fr. Fentress' homeY
A. Yes, after talking 'over the tele·phone.
Q. Did you see anybody else at Mr. Fentress' home except
]\Irs. Etheridg·e?
A. ·Yes, there were hvo other ladies, I think, three ladies,
and I sa'v one man there.
Q. That was at eight-fifteen Y
A. Yes, sir.
.
Q. Mr. Wilson, ho'v were you travelling, in your automobile~

A. In my car, yes, sir.
Q. How· long "rould it take you to go out there from the
~Virginia Beach Boulevard?
A. I don't imagjne it would take me over ten minutes at
the latest. It is uot very much of a run across there.
Q. To wl1ere Mr. Fe-ntress lived Y
A. Yes.
Q. Had you ever been to his home before?
A. No, not before that time.
Q. How did you kno'v how to get there?
A. He told me over the telephone where he lived.
Q. Was that that day or night?
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.A. That is what I started to tell you awhile ago. He called
me over the 'phone and told me where he lived
page 136 ~ and told me he could not meet me there and asked
me to come to his home, and I a~ked him where he
. ·
lived and he told me.
Q. That vtas about eig·ht o'clock~
A. That was about eljght o'clock, yes.

RE-DIRECT

EXA~IINATION.

By Mr. Wolcott:
.
· Q. Mr. Wilson, was there any 'phone reports into police
headquarters relative to this accident that you knew of~
~Ir. Lynch: I object, if he was not at either City of County
headquarters.
The Court, He can't give hearsay testimony.

A. I didn't receive any 'phone calls myself.

By Mr.

Lynch:

Q. You could not have very well, could you Y

A. No.

B.y Mr. Wolcott:

Q. Did you report any accident that n~ght Y
A. No, sir, t didn't make any report of it.
Q. You didn 'i make any report of it Y
A. No, sir.
Q. Did you see this scene of the accident that night Y
A. Yes, I did. I .stopped there.
Q. You stopped ther!el f
A~ Yes.
Q. Did you see any officers there?
page 137 ~ A. Ye~, Officer Clark and the Justice of the
Peace were the·re. I walked over to 'vhere the accident happened and saw they we·re the·re and I didn't stay, ·
but went back to my car.
Q. Did they !make any report t~ you while· ~u were
there?

· 1\Ir. Lynch: I object.
Judge Gilman: l{ight at the time of the accident.
'l'he Court: Objection sustained.
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By Mr. Wolcott:
Q. Did any officer make any report to theThe Court: The objection is sustained.

By Mr. Wolcott':
Q. Mr. Wilson, you passed the scene of the accident on
your way to Mr. Fentress' house!
A. ·Yes, sdr.
Q. What time did you!Jir. Lynch: I object to this.
The Court: This is your witness.
Judge Gilmon: He has testified to it.
The Court: He can't le·ad his witness. I sustained the objection.
page 138

~

OLE~{ RHOD·ES,
s·worn on behalf of the defendant, testified as fol-

lows:
Examined by Mr. Wolcott:
Q. What !is your name?
A. Clem Rhodes.
Q. What do· you do, 1\tir. Rhodes?
A. Automobile mechanic.
Q. Where is your place of business~
A. 3009 Virginia Beach Boulevard.
Q. Is that in the vicinity of Mr. Fentress' junk shop?
A. No, sir.
Q. Where is the place f
A. Across the street.
Q. Did you have any occasion to do any work on ::Mr. Fentress' car on the afternoon of January 12th f
A. Yes, sJ.r.
Q. 1929¥

A. ·Yes, sir.
Q. What did you doY
A. Changed the motor oil and g-reased it all over.
Q. Did you see 1\fr. Fentress that day~
A. Ye~.
Q... "\Vhen was the last time you saw him 1
.1:\.. He brougl1t the car there and told me he wanted the
motor oil changed and greased all over, and he felt bad and
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was going home. That was a quarter after four,
page 139 } somewhere along· there.
Q. What did you do with the car after you fini~lHx~ it?
A. Set it on.t.Ride of the garage.
Q. What kind of car was itY
A. Seventy-five Durant sedan.
Q. How many cylinders has it Y
A .. Six.
Q. What ear did }ffr. Fentress leave his place in, if you
know?
A. He left in the small Durant, I think. I would not .be
positive.

By

~{r. Lynch:
D~d you see

Q.

him leave?

A. No, sir, I didn tt.
The Court: Tell 'vhat you know, Mr.· Rhodes.
By Mr. Wolcott:
·Q. Don't tell anything unless you know dt. What time do
yon close your plare of business Y
A. Around six o'clock.
Q. Where w"as the car when you closed Y
A. Setting in front of my place.
Q. You left to go home after that?
A. ·Yes, sir.

CROSS·EXAMINATION.
By 1\1r. Lynch:
Q. What kind of place have you f
page 140 ~ A. Automobile repair shop.
Q. Is that the one 1\{r. Fentress used to run?
A. I could not tell you. I rent it from Miss Mollie Etheridge.
Q. From whom~
A. lVIiss MoUie Etheridge.
Q. Is that hiR sister Y
A. I presume so, yes, sir.
Q. Tf you don't know, say so, and if you do know, say so f
.A. I told you I rented it from her.
Q. I asked you if Miss Etheridge was l\{r. Fentress' sister.
If yon don 't know, say so.
·
A. She is.
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Q. Why did you not say so at firstY
A. I beg your pardon.
Q. About four or four-fifteen he brought the car to your
place and left it Y
A. Yes, sir, somewhere in that neighborhood; I would not.
say exactly:.
Q. When was he going to get it~
A. I could not telf you. He told me to change the oil and
grease it and set it outside, and that he was feeling bad and
'vas going home.
Q. To set it outside~
A. Yes, Slir.
page 141 r Q. With the keys left in it Y
A. Yes, Sjir.
Q. Do you know who got itt
A. I do not.
Q. Do you know what became of the carY
A. I do not.
Q. So it was there around six o'clock!
A. It was the·re. I put it out myself.
Q. Haven't you any place you can lock cars up in~
A. Nothing but the shop.
Q. Could you have kept it in the shopY
A. No, sir; it is full. We do it to all cars more or less.
If a man says to grease it and set outside, we do it.
Q. Th6.s Durant seventy-five cost about $1,500.00 or more!
A. I could nt ten you.
Q. It is a nice car?
A. It is a nice automobile, yes.
Q. You left the car standing out there with the keys in it
and went on homeY
A. ·Yes, slir.

:M·r. Lynch: No further questions.
By 1\fr. Wolcott:
Q. Had you done it beforeYI
A. Yes; I have left Pierce Arrows out there, and they
lots more than that.
pag·e 142

~ost

r By Mr. Lynch:

Q. For Mr. Fentress~
l\.. No, sir ; and Buicks, too.
;

L

MR.S. ALONZO FENTRESS,
sworn on behalf of the defendant, testified as follows:
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Exam,ined by 1\fr. Wolcott:
Q. Mrs. Fentress, please state your name.
A. }.;fy name Y
Q. Your namef
A. Mollie Virginia Fentress.
Q. Yon are the wife of the lVIr. Alonzo Fentress Y
A. Yes.
Q. How many children have you, ~{rs. Fentre·ss Y
A. Three.
Q. Have you any sisters~
A.. Yes, one.
Q. How old is she?
A. Eleven years pld.
Q. Any brothers Y
A. Yes, two.
Q. Two brothers Y
page 143 } A. Yes.
Q. 'rs 1vfr. Caffee, the gentleman who preceded
you on the stand, your brother!
A. ·Yes, ~ir.•
Q. Wbat time did you see Mr. Fentress on January 1.2t11,
"1929?
A. Between four-thirty and five o,.clock.
Q. Where did you see him, 1\frs. Fentress ~

A. At home.
Q. ·\Vhat was his condtition when he came homeY
J.\. He was suffering with his head, back and chest.
Q. \Yhat did he do after he g·ot home?
A. Went to bed.
Q. Did you stay there until the officers came· f
A. Yes, sir, I was there because I was sick myself.
Q. Did Mr. Ji,entress go out 'vhile you were there f
A. No, he didn't.
(~. Did he- go out any time before the officers came and took
him out?
A. No.
Q. How did he get home, if you know¥
A. He drove his car, the Durant four.
Q. The Durant fourY
A. Yes.
Q. \Vho else· came to your home that night?
A. Mr. Sawyer, and his sister, 1\{rs.. Etheridge,
page 144} and my cousin and her husband, Mr. and 1\frs.
Bingley, and lVIr. Wilson and the· officers, and Dr.
Sturgis.
_
Q. .Did you see any cuts on Mr. Fentress' hands f
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..4.... No, he didn't have any.
Q. Ife didn't have any~
A. No.
Q. IIow did Dr. Sturgis happen to come there, if you knowf
• .A.. Ifis sister called him.
Q. Called for Dr. Sturgis'
A. Yes.
.
Q. And he came pursuant to that call 7
A. I beg your pardon 7
Q. He came because of that call 7
A. Yes.
By the Court :
Q. Which sister ¥
A. Mrs. Etheridge.
By Mr. Wolcott:
Q. Had Dr. Sturg-is been to see you prior to coming to see
Mr. Fentress on the 12th?
A. Yes.
Q. How long had you been sick~
A. About two weeks.
Q. Do you know whether the doctor had been to see you the
'veek of the 12th, or not 7
page 145 }- A. Yes, I am pre·tty sure· he d!id.
Q. Had he been to see you the week of the 7th 7
A. The 7thY
Q. Right after Christmas?
A. Yes, he came to see me after Christmas because I was in
bed for about eight da.ys.
Q. Do you keep a maid!
A. No.
Q. Who was doing your house work for you while you were
~~7

t

A. 1\fy con sin~ 1\frs. Bingley, and Mr. Fentress' sister,
1\!Irs. Etheridge·.
Q. They were coming in and ddi.ng the work for you?

A. Yes.

1\Ir. Lynch: I object.
1\tir. vVolcott: .A.ll right.
J\fr. Lynch: Are you through 7
]\fr. Wol~ott: Yes.

.13~
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CROSS EXAMINATION.

By Mr. Lynch :
Q. Did yon hear your sister-in-law call Dr. Sturgis Y
.A. No, I didn't hear her.
Q. You tc.. Id the jury that, and you are telling· the jury un. .
der oath ~oJnetfiing you don't know. How can you tell the
_j•1ry what your sister did~
A. I heard her say she called him.
page 146 ~ Q. Is that what you have been telling, what you
have heard people say, or are you telling what
you know yourself 1
A. Well, I am telLing the truth.
Q. Whether .somebody else said it, or not Y
A. I am talking after her, and she went to the 'phone and
called him, but I didn't hear her call.
Q. Where is the 'phone·1
A. Downstairs.
Q. Where were you then Y
~. In the front room lying down.
Q. You say Dr. Sturgis had been ·there that week?
A. Yes.
Q. ~That day l
A. I could not recall the day, but he 'vas there.
Q. Did he come as a result of a reg'Ular visitation or did
]w rome as a result of a call Y
A.. No; he was coming to see me for about two weeks practically every day.
Q. And he came to see you during this 'veek preceding the
12th of January?
·
A. Yes.
Q. When was the last visit he made to you¥
A ..I could not say which day it was, but it had not been
long.
Q. You don't know what day it was?
A. No, I could not say for sure.
page 147 ~ Q. When he left did he pronounce you cured Y
A. He said unlP.~S J 'vas worse he didn't see
that he had any need to come back.
Q. You don't know when that was~
A. I don't know the· exact date, but just a few days before
Saturday.
Q. Do you know what became of your husband's other carY
A. No, I on't.
Q. What time did he get home?
A. Between four-thirty and five o'clock.
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Q. How did he get there7

A. He drove the Durant four.
Q. He has more than one car, has he,.
A. Yes.
.
Q. Was your brother there all that day Y
A. He went out in the morning, but I believe he was there
all the afternoon.
Q. Was he there that nig-ht~
A. Yes. l-Ie went out during the night, but he was there.
Q. When did he go out f
A. He w·ent out after ~Irs. Etheridg-e I guess between five
and six sometime, and then he went out later on in the night
and c.ame back in just after the offie:ers got there.
page 148

r

ALONZO FENTRESS,
the defenant,. being first duly sworn, testified as

follows:
Examined by ~Ir. '\Voloctt:
Q. You are Mr. Alonzo Fentress t
A. ·Yes, ·~r.
Q. The deefndant, alleged to have· killed Mr. Bradley on
the night of the 12th of January, 19297
A. Yes.
Q. "\Vere yon driving the big Durant c.ar as testified to, in
this acdent f
A. No, sir.
Q. Did you run over or strike or hit anybody on that night t
A. No, sir.
Q. What time d!id you get home that night~
A. I got home around between four-thirty and five o'clock.
Q. What car did you driYe homeY
A. The four cvlinder Durant.
Q. What did you do with your big car before you went
homeY
A. Left it at the garage· to be greased and for the motor
oil to be changed.
Q. Did you leave the house after you went in the house
until the office·rs came 7
.A. No.
Q. Whom did you see that night at your house?
A. I went home and my broher-ful-law was there and my
"ife, and I sent him after my sister, and after she came Mr.
Sawyer came. .
·
page 149 ~ Q. And you saw your sister, Mrs. Etheridge,
and Mr. Sawyer?
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A. Yes.
.
<-~. \Vho else~
.
A:. After he came Mr. and rs. Bingley came, and then Mr.
'\Yilson.
.
Q. 'Yho else Y
.
.
A. Mr. Spencer and Mr. Walker -came, and my broher-inlaw· came in a little after nine o "clock, and Dr. Sturgis came a
little after they did.
Q. Did Dr. Sturgis examine you after he got there f
.lt. Yes.
·
Q. Did you have any cut on your hand f
A. No, sir.

CROSS EXAMINATION.
By Mr. Lynch :
Q. ·Did the doctor come to see you any more after that
night, Mr. Fentress 7 ·
A. No; sir.
Q. Did he pre.scribe for youf
A. Yes, sir.
Q. Did he have his medicine with him~
A. He put me back on the same medicine I had before. I
had some left over.
·
page 150 ~ Q. IIe put you back on the same ·med~cine f
A. Yes.
Q. Did he come to see you the next day, Sunday Y
A. No.
Q. Did he come any more afer thatf
A. No.
Q. You were out in a couple of days f
A. No, I didn't go out until the following Friday, and I
came over here and give bond.
Q. Did any other doctor see you during· th~t time f
.
A. No. He told me to stay in and not go out and catch any
more cold, so I did 'vhat he told me and took what medicine
he left for me.
Q. Where is this business of yours down on the Virginia
B·each Boulevard ~
A. I run a junk shop right across the street from the American Oil Company, apout nine-tenths of a mile from Park Avenue.
Q. Who is conn~cted with you in that work?
A. I have got a colored fello'v that works there in the junk
yard for me
Q. T~at was your car, the car you carried over to the· serv-

I
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ice station to have· serviced, as has been testified, and which
later on was wrecked 7
A. Yes, ear.
page 151 ~ Q. What became of the car?
A. I don't know what became of it. I don't
lmow who went there and got it. I told him to grease it and
to change the .oil and leave it there on the lot.
Q. With the key in it~
A. Yes.
Q. When you told him that you expected to go back and get
it'
A. ·sirY
Q. When you told him that you expected to go back and get
it, after he serviced it~
A. Sure, I was going to come back and get it or send after
it.
.
Q. Did you?
A. No.
Q. Why?
A. When I went home sick and sent my brother-in-law
after my sister and he went off, why when I heard anything
I heard the officers had the car 1\'Ir. Wilson told meQ. You mean to sayJudge Gilman: Let him finish. What did you start to say
about Mr. \Vilson telling you something?

A. When
page 152

~

~1:r. Wilson came over to my house he told me a
man had been killed on the road. He came to my
house at eight o'clock.

By 1\Ir. Lynch :
Q. Ho'v dlid you happen to know there was any connection
bet ween the man killed and your car 1
A. Wait until I get through and I will tell you. The officers came out at nine o'c1ock and said they come to arrest
me and told me my ca.r bad killed a man and told me they had
a warrant for me, that I had jumped out of the car and left
Estes down there and had drawed a gun on him, and the doctor told me not to go, and they told me if I didn't go they
were going to put a policeman do'vn there and I told them
I would go in a closed ear and give bond.
Q. When -\vere you going to decide toA. What?
Q. 'VhatT .
A. Go ahead.
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Q. Let me ask you again, and if it don't suit you don't an.swer. When were you going. to decide when to ·send for the
car you had left over there standing on the ground of the
service station with the key in it~
A. Lots of times I have left it over there a.ll night.
Q. Unlocked and with the key in it?
A. Yes.
Q. Standing in front of tlus American 0~1 Company's service station Y
A. No, in front of the garage. The American
page 153 r Oil Company's servji;ce station is next door.
Q. Where is the g.a.ragef
·A. On the Virginia Beach Boulevard.
Q. On the same side you are on?'
A. Across the street from me. The American Oil Company is across the street from me.
Ql. Right out in front of yourA. Yes, in front of the junk yard.
Q. It would not have made any difference and you might
not have sent for it until the next day?
A. 1\tfight not.
Q. Where is the car now~
A. I have got it.
Q. You have?
A. Yes.
Q. Ho'v did you get it?
A. Bonded it out.
Q. When?
A. I don't remember when, but I have bonded it out.
Q. You are familiar ·with the proeeedings tha.t have been
held in the City Corporation Court of Norfolk relatlive to
your car, are you Y
,Judge Gilman: If you want to go into that we are perfectly
willing for you to. We don't want part of it and part of it left
out.
page 154 r The Court: I don't think you can go into that.
By Mr. Lynch:
Q. You got tl1e car backY
A. I bonded it out, yes.
Q. When?
A. I don't reme·mber what date., hut I got it out on bond.
Q. Immediately after the· accident Y
A. Not about a month after that. They would not let me
lJond \iJt right after that, but I did after awhile.

{

Alonzo Fentress v. Commonwealth of Virginia.

139

Q. When did you talk to :1\ir. Wilsori during Saturday Y
A. Sometime during Saturday he called me up over to the
junk yard.
Q You we-nt home and went to bed t
A. Yes.
Q You went to bed imm~diately after you got home?
A I did.
Q. And stayed in bed until the officers came?
A. Until about nine-thirty or a quarter to ten, and I got
up and went down and give bond.
Q. When had Dr. Sturgis seen you before Saturday n:ight ~
A. I had seen him that week ove·r there attending my wife.
Q. He· had been therB that week?
A. The· first he come to see· me was on Christmas Eve, I
think. I "ras taken on Saturday before Christmas day, and I
think he came to .see me on Monday;
page 155 ~ Q. Is this Durant four that you drove home
your car, too?
A. It belongs in the business down in Elizabeth City.
Q. The same make car as the six Y
A. It fi!B the same name but it is not the same make. It
is a small car and not much bigger than a Ford.
Q. It is the same name?
A. Made by the Durant 1\Iotor Car Company.
Q. Was this six cylinder car prac~tically a ne'v carY
A. What?
Q. W a.s this six cylinder car practically a new cart ·
A. The six?
Q. Yes.
A. Both cars are in the business, but I use the big car most
of the time.
Q. They "rere practically new cars Y
A. Had beein used for a year.
Q. What speed will it make?
A. The seventy-five?
Q. Yes.
, ,
A. I don't know about that.
Q. How fast have you ever driven it~
A. I don't. know; about sixty-five or seventy. They claim
it will make· eighty, but I don't kno,v, by the speedometer.
Q. You never tried it out at eighty?
A. I say seventy or seventy-two is the best I ever got out
of it.
.
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R·EDIRECT E·XAMINATION.

By Mr. Wolcott:
Q. What mileage have you on those tires on. that automoble?
·
A. About ten thousand miles.
Q. You mean the tires have been·that fa.rf
A. Yes ..
RE-CROSS -EXAMINATION.

By Mr. Lynch : .
.
Q. You haven't driven your car but ten thousand miles!
A. Have driven it around fourteen thousand miles, but it
had Fiske· tires on there first and I put on two Dayton tires
on the rear wheels a1~d F~ske tires on the front.
By the Court:
Q. Where are the· hJephone booths f
A. Downstairs in the dining room there is a little bootb
like built for the 'phone, and I have got an extension 'phone
upstairs right beside my bed.
The Court : Is there anything· else ~
~fr. Wolcott: That is all w~ have, sir.
page 157 ~ The Court: Are you through?
~Ir. Lynch: Yes, sir.
page 158 ~ 'vhich, together with the original exhibits certified
· by the Court, were all of the testimony introduced
at the trial of said case.
Thereupon the Court granted to the jury the following instructions :
''INSTRUCTION 'A'.

The Court instructs the jury tha.t if they believe from the
evidence beyond a reasonable doubt that the defendant recklessly and wantonly disregarding the lives and safety of
others, drove his car upon and against E. H. Bradley and
caused his dea.th thereby, then the said defendant is guilty of
involuntary manslaughter.
·
The Court further instructs the jury that involuntary m~n·
slaughter is punishable by confinement in the penitentiary

j
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not less than one· nor more· than five yea.rs, or in the discretion
of the jury by a fine not exceed!ijng On.e Thousand Dollars or
confinement in jail not exceeding one year, or both.''

"INSTRUCTION 'B·'.
The Court instructs the jury that circumstantial evidence
is legal and competent in criminal cases, and if it is of such
a character as to exclude· every reasonable hypotheSiis, .other
than that the defendant is guilty, is entitled to the same weight
as direct testimony.
Tho Court further instructs the jury ·that the defendant
ma.y be convinced on circumstantial evidence alone, if the jury
believe from sand circumstantial evidence the guilt of the defendant has been established beyond a reasonable doubt."

"INSTRUO'riON NO. 1.
The Court instructs the· jury that even if you do believe
that Fentress, the defendant, operated a Durant automobile
down Church Street into Eighteenth Street, and turned said
automobile over, this is not sufficient of itself to find the accused gu;ilty, but such circumstances must be· considered with
all other circumstances in the case· in deciding upon their verdict.''
page 159 ~

"INS.TRTJCTION NO.2.

The Court instructs the jury that even if you do believe
from the evidence that the defendant was operating the automobile stopped by Officer Estes, and later turned it over, this
is not sufficient of itself to find the accused guilty; but such
circumstance must be· considered 'vith all other circumstances
in the case in dec.i(4i;ng upon their verdict."

''INSTRUCTION NO.3.
The Court instructs the jury that the defendant is presumed innocent until he is proved g-uilty beyond a. reasonable
doubt, and you eannot infer reckless driving or any other
criminal negligence on the pa.rt of the defendant merely from
the proof of the death of E. H. 'Bradley; but all the fact and
rtideumsta.nces proven as to the manner of death of E. H.
Bradley must be considered by the jury in deciding 'vhether
or not the driYer of the car that killed E. H. Bradley, if they
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deeide from the evidenee he was killed by the car, in deciding
whether such driver was guilty of cr!iminal negligence. t'

''INSTRUCTION NO. 4.

(
!

The Court instructs the jury that even if you do believe· that
the defendant was operating an automobile 'vhich ran intoand killed E. H. Bt·adley, you should find the accused not
guilty unless yon further find from the evidence that he was
operating his automobile at the t)ime that Bradley was killed,
in such a negligent manner and so culpable that it may be described as gross and w·anton. ''
''INS'J~RUOTION

NO. 5.

The Court instructs the jury that be.fore the jury ea.n convict the accused they must be satisfied from the evidence that
he is guHty of the offense as charged in the indtictment, beyond a reasonable doubt. It is not sufficient that they should
believe his guilt prohab]e only~ or more probable than his innoeence, no degree of probability merely will authorize a con'~ict.ion, but the evidence must be· of such a character and tendency a.s to produce a. moral certa,inty or beyond a reasonable
doubt of the defendant's guilt to the e·xclusion of a rea.sona.ble
doubt.''
page 160

~

"INSTRTJCTION NO. 8.

The Court instructs the jury that pedestrians shall not use
t.he higlnvayR, other than the sidewalks thereof, for travel,
exeept 'vhen obliged to do so by the .absence of sidewalks reasono.lly suitable and passable for their use, in 'vh.ich case they
shall J{eep as near as reasonably possible to the extreme left
side or edge of same."

"INSTRUCTION NO. 9.
The· Court !instructs the jury that the driver of a vehicle
c.;lutll drive the ~a.me upon the right half of the highway and as
closely as possible to the right hand edge.''

''INSTRUCTION NO. 10.
The Court instructs the jury that in the application of cirf.umstantial evidence to the determination of the case, the
utmost c.aut! on and wgilance should be used. Such evidence

I
I
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is ahvays insufficient where-, assuming ali to be true which
the evidenc.e tends to prove, some other reasonable hypothesis may still be true, for it is actual exclusion of every other
reasonable hypothesis 'vhich invests mere oircumstances wtith
the force of truth. Where the evidence leaves it indifferent,
'vhich of several hypothesis is true, or establishes only some
finite probability in favor of one hypotheSiis, such amount cannot amount to proof, however great the probability may be.
And the Court further instructs the jury that all evidence
in his case which tends to establish that the accused is guily
of the crime which he is charged, is circumstantial and not
positive evidence.
Therefore, although the jury may believe from the evidence
in this case, that there is a strong probability that the accused is guilty of the offense charged in the ind(i,ctment, still,
if, upon the whole evidence·, there· is any other easonab'le hy;pothesis consistent with his innocence, they cannot find the
accused guilty, and this is true, although ·~t may appear from
tl1e evidence that the probabilities of his guilt are greater than
the probabilities of his innocenc.e."

"INSTRlTCTION NO. 13.
The Court instructs the jury that upon the trial of this
case, if a reasonable· doubt of any fact necessary to establish
the guilt of the ac.cused, as charged in the indiciment be
reasied by the evidence, or lack of evidence, such
page 161 ~ doubt is decisive, and the jury must acquit the accused, since a verdict of 'not guilty' means no
more than that the guilt of the accused has not been established in a precise, specific and narrow form prescribed by
law.''

''INSTRUCTION N0.14.
The Court instructs the jury that in arriving at a verdict in
this case that they must be guided solely by the facts and oircnmstanoos as proven by the evidence as testified to by witnesses on the stand in the trial of this case, and that they
must not arrive at their verdict by conjecture or speculation.''

"IN8TRUCTION NO. 15.
The Court instructs the jury that Alonzo Fentress, the de-
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fendant, is presumed innocent untlil his guilt has been established beyond a reasonable doubt and he is not to be prejudiced by the inability of the Commonw:ealth to point out any
other criminal agent, nor is he called upon to vindicate himself by naD;ljing the guilty party."

r

"INSTRUCTION NO. 16.

Tl1e C'ourt instructs the jury that the defendant is presumed to be innocent until his guilt is established by the evide·n.ce beyond all reasonable doubt. It is not sufficient that his
guilt is probable only, or even more probable than his innocence. Nor can the defendant be convicted upon mere susp!ci.on. No amount of suspicion, however·strong, will warrant
his conviction. It in order to convict the evidence of guHt
must be so strong that there can be· no theory from the evidence consistent with his innocence."

"INSTRUCTION NO. 17.
The Court instructs the jury tha.t you cannot convict the
acllused o1· murder in the first degree nor murde·r in the
seeoncl degTee nor voluntary m~slaughter. ''
which were all of the instructions granted to the jury.
And the jury having heard the evidenc.e introduced in the
case and the instructions gra.nted b~ the Court
page 162 ~ and argument of counf:;el, re.tired to their room
and after sometime returned into ·Court and rendered their verdict in the words and fig-ures following, to-wit:
''We, the jury1 find the defendant guilty of involuntary
manslaughter and fix his punishment. at five years in the penitentliary.
JACK G. J. POWELL, Foreman."
And thereupon, in apt time, the defendant, by counsel,
moved the Court to set aside the ve·rdict and grant him a new
trial upon the ground that the verdict was contrary to the law
ancl evidence, and without evidence to support it, and tha.t the
Court erred in granting c.ertain inst.rucijons offered by the
Oommon"realth, in modifying- certain instn1etions offered by
the defendant and in refusing certain instn1ctions offered by
the defendant, and that the Court erred in aclmiitting, over

)
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the objection of the defendant, certain testimony offered by
the defendant, and in overruling the motions of the defendant
to exclude certain testimony given on behalf of the Commonwealth.
And before the entry of final judgment herein the defendant, by counsel, filed orally and also in 'vriting his moti()n for
a ne'v trial on the ground of after discovered evidence.
The written motion and the affidavits filed in support
thereof are as follows:
page 163 ~ ''Virginia :
:..

~n

the Circuit Court of the ·County of Norfolk.

Commonwealth of Virginia, Plaintiff,

v.

Alonzo E. F.entress, Defendant.

MOTION FOR NEW TRIAL.
To the Honorable C. W. Coleman, Judge of the Circuit Court
of Norfolk County, Virginia :
The defendant in the above entitled cause was convicted
by a jury on the 24th day of April, 1929, in your Court, and
given a long term in the penitentiary, and a verdict could only
have been based upon circumstantial evidence.
There wa·s no direct evidence connecting .the defendant. with
the crime for which he was convicted, and in addition to the
other grounds which have been made for a new trial in tl1is
case the defendant represents -q.nto your Honor that since the
·trial of the case· he has been informed of certain evidence,
·which, at the time of the trial, was known to prosecuting ofJficers of the law but was unknown to him, and that in the
nature of things could not have been discovered by liim and
is, therefore, submitted to your honor as after-discovered evidence which is so material that if it had been heard ·by the
jury would have produced a different result. The after-dis)covered evidence above referred to is attached hereto as a
part of this motion in the shape of affidavits of the following
persons, namely: John Trainer, H. E. Hadley and County
t()fficer "\V. W. Carr.
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The manner in which this evidence was discovered is as
follows:
This defendant was informed by his brother a few weeks
after the trial of his case on the 24th of April, 1929, that
1\b~. James Trainer had told him that he had better see a man
-named H. E. Hadley, who lived ·at -#2804 Cromwell Road in
~,airmount Park, saying that Mr. Hadley had told him that
be saw .a Ford Sedan strike and kill Bradley; that as soon
as he received this information that he 'vent to see Mr. H. E.
l-Indley and that 1\fr. Hadley told him that he had seen the
Ford Secilan 'vhen it struck 1\tir. Bradley and that the man
driving it was a much smaller man that he (M·r. Fentress)
was. J\.fr. l-Indley further told him that he had so informed
.Officer W. W. Carr on the night of the accident and had also
told 1\{r. Trainer the same night and that he was sure that
1\fr. Carr had taken a memorandum in a. note book of what
he (Ha-dley) had said. He then went to see 1\{r. Carr andrepeated to him what Mr. Hadley had said and prevailed upon
Mr. Carr to look in his note book (which Mr .
.page 164 ~ Carr did), and when 1\fr. Carr looked in his note
book he said "Yes, I have g·ot this memorandum",
and read the memorandum to this defendant; that this defendant thereupon reported the whole matter to his counsel, - 'vho later on secured the affidavits from 1\:Ir. John Trainer,
.Officer W. W. Carr and II. E. Hadley, which are attached /
to this motion.
/
Respectfully submitted,
••. J ..•

ALONZO E. FENTRESS.
Subscribed .and sworn to before me this 7th day of Octo her,
1929.

L. J. SPANGLER,
Notary Public.
STATEl\fENT OF JOHN TRAINER IN THE 1\f.AT'J~EH
OF THE MOTION ]10R A NEW TRIAL IN THE CA.Sfl
OF COMl\10NWEALTH v. A. E. FENTRESS.
Questions by 1\fr. W. H. Venable:
Q. Mr. Trainer, Mr. H. E. Hadley told me recently thnt
he had a talk with you at your filling station in Fairmodnt
;Park on the night of January 12th after ~Ir. Bradley 'vas
Jdlled on Fairview Avenue. Is that true¥

l
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A. Yes.
Q.. What did Mr. Hadley tell you about the matter?
A. 1\ir. I-Iadley, who lives in Fairmount Park on Crorrl;well
!Road about two blocks from my filling station came to my
station somewhere around eight or nine o'clock the same
11ight that Bradley was killed to get a gallon of kerosene oil.
;His sister, or some other hidy was in his brother-in-law's car ·
with him. When I took the gallon of kerosene to put it in
the car, he asked me if I had heard about Bradley being killed
clown the road; and I said "What hit him, a street car", and
·he said ''No, a Fore Sedan''. This 'vas the first that I knew
about the aooident. I asked him if they had caught the man
who hit Bradley, and he said "No, the man jumped in his
car and speeded away before I got up to the place''. I heard
within the next day or two that Fentress had been arrested
but I did not pay any attention to the trial until
page 165 ~ I heard after Fentress had been tried in Norfolk
County that he had been convicted of killing Bradley, and during the talk around the station some one said that
Fentress had killed Bradley with his Durant car. This brought
to my mind what Hadley had said to me on the night of the
accident, and a few days later 1\tir. Fentress~ brother stopp<~d
at my place to get some gasoline and I asked h!m if IIadlcy
l1ad testified in the case and he said "No", and I told him
then what Hadley had told me the night of the accident, and
that if I was him I would get his brother to go and sec Hadley. I told him where Hadley lived and that he could not
miss the house because Hadley was the only man <•ut there
who kept a lot of dogs in his yard.
Q. 1\tlr. Trainer, where is your house and wh{~re is your
business?
A. 1\fy residence in on the Ballentine Boulevard two blocks
from my business. 1\iy ~business is known as the 'J~rctiner
Service Station and is right across the road frmn the V'irginia Electric and Power Company's sub-station 111 Fairmount Park.
Q. How old are you 1\:lr. Trainer?
A. 42.
Q. How long· have you lived in Fairmount Park~
A. Nine years.
JOifN TRAINER.

'

.

S'ubscribed and sworn to before me this 23rd day of September, 1929.
L. J. SPANGLER,
N ota·~y Public.''
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''STATEMENT OF H. E. HADLEY IN THE M...t\.T~l'ER (lE'
MOTION FOR A NE'V TRIAL IN THE CASE OD., 'I·HE
COMMONWEALTH v. A. E. FENTRESS.
Questions Mr. Mr. W. H. Venable:
Q. ~Ir. Hadley, please give me your name, .. age and le~i
dence.
page 166 ~ A. H. E. Hadley, 2804 Cromwell Road, Fairmount Park. I am 33 years old.
Q. Mr. Hadley, ·did you testify in the case against M1'. Fentress in Norfolk County .Court last April?
.
A. No, sir, I did not receive any summons to Court and
did not know anything about the case being tried until I eame
home one night a few days after the trial and my sister gave me a summons that had been left at my house, but I
. was working at the time at a filling station at Ward's Corner
and was not coming home a.t night-so I did not get the
summons.
.
Q. Did you seethe car which struck Iv.fr. Bradley and killed
him on the night of the 12th of last January in Fairmount .
Park¥
A. Yes, sir, I did.
Q. What kind of a car was it Y
A. A Ford Sedan.
Q. Did you tell anybody about this the night of the accident~

.A. Yes, I told Officer Carr the nigl1t of the accident that
a Ford Sedan had killed Bradley and I am quite sure he

made a memorandum in his note book of what I told him.
Q. Did you tell anybody else that nigb t ¥
A. I may have told somebody else besides Officer Carr
and Mr. Trainer, but these were the only two I can remember now.
·
Q. Who is Mr. Trainer 1
A. Mr. Trainer has a service station right near the old
Fairmount Park Station near where the new sub-station of
- the street railway company is. After the. accident I went
home and my mother 'vanted some kerosene oil and my sister
and I took the -gallon can and went over to Mr. Trainer to g-et
the oil, and I remember 1\ir. Trainer asked me if a street cnr
had killed 1\ft. Bradley, and I told him 'No', that it waB a
Ford Sedan.
Q. How far were yo:u from the place that Mr. Bradley was
\killed when the Ford Sedan struck him¥

j
I
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A. I suppose I was about 150 yards.

page 167 ~

Q. Were you the ·first person to get to Mr. Brad-

ley after the accident Y
~Ir. Brooks got there about a minute before I

A. No, sir,
did.

Q. What time did the accident happen and how did you happen to be where you were?
A. I had been to N orview and was returning to my home
in Fairmount Park a.bout seven o'clock. I had my Collie dog
\vith me and was :walking along the paved roadway on the
west side of- the street car tracks. I had crossed the little
-bridge and gotten up to a curve in the road when a Ford
Sedan passed me and my dog going very fast. 'iVheu the
}.,ord Sedan got about 150 yards past me going up the straight
'raod up towards the Virginian crossing, I heard a nojsc like
it had hit something and the Ford turned slightly to the
right and stopped very quickly. A rather small man jumped
out of the Ford and ran around in front of" it, looked on thn
side of the road, then hurried back, jumped in his car and went
away as fast as he could. I did not see the license nun1bcr
of the Ford and I could not recognize the man at that distance
at night, but he was a small man. This happ(med when I
was just coming out of the curve on to the straight roadway,
and I quickened my steps when the man went off so fast. in
the Ford. \Vhen I got about half way from the C'r.rve to
where the car had turned off the concrete, a larger sedan cur,
which I afterwards learned was a Hudson car, driven by
1\Ir. Cook, passed me and stopped a little towards rrw and 1\'[r.
Cook got out of the car and went to the side of the road and
got to the body about a minute before I got thern. 'Vhcn I got
there I saw ~{r. Bradley lying about 3 feet off the concrete
road, and 1\fr. Cook and I thought he was d<~ad. Ju a shott
time some other people came up and some of them went up
and notified Justice Cordell, who lived on the other ~ide of
the street car track between the accidc-!nt and the Virginian
crossing. I stayed \vith the body until the officers and the
other people came.
Q. .Could you tell by the tracks whether or not the car
which struck the man had turned oif the concrete?
A. Yes, sir, when we were looking around we found where
the right hand wheel had gone off the paved part of the road
and this was just about where I had seen the Ford turn to the
right when I heard it hit something·.
Q. Did you go before the ·Coroner's Inquest two or three
nights later?

--
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page 168 ~

A. Yes, sir, I did, but they only asked me one
or two questions about 'vhere I found the body
and how it was lying.
Q. Did you know ~Ir. Fentress?
.A. No, sir, I did not know him personally, but I heard
that 1\'Ir. Fentress was charged with killing ~ir. Bradley.
Q. Did you know anything about when his trial came off
in Norfolk County?
A. No, sir, I did not know anything about it, but I heard
that he had been convicted.
Q. When was the first time you saw Mr. Fentress?
A. I reckon it was a week or two after I heard he was convicted that a man came to my house and said he was ~fr. Fentress and that ::Mr. 'frainer had told his brother that I had
told him tl1at I saw a Ford Sedan when it hit the man. I
told him that was true and that I had reported the matter to
Officer Carr and had also told 1'Ir. Trainer the night of the
accident the same thing·. I then told J\1r. Fentress that I was
quite sure that he was not the man who had gotten out of the
Ji,ord the night of the accident, because he was a mucl1 taller
and bigger man. I also told him that if he would go and see
Officer Carr tl1at I believed that Officer Carr would tell him
the·truth about it, and that if Officer Carr ,,.,.oulcl look in his
note book for him that I believe he would flncl that Officer
.carr had put down what I told him that night.
Q. Why are you so sure that this was a .F'ord 5-ledan that
struck Mr. Bradley1
A. Well, I had my Collie dog with me and when I heard the
car coming behind me fast I got hold of hin1 and stood aside
for it to pass, and I know a Ford S'9dan ·when I see ~t as
close as that.
Q. Do you know the difference between ' Durant car and
a F,ord carf
A. Yes, sir, anybody who knows anything- about cars ".,.ould.
mot mistake one for the other.

I-I. E. HADLEY.
Subscribed and sworn to before me this 17th day of September, 1929.
L. J. SPANGLER,
Notary Public.''
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'"STATE~IENT

OF !viR. W. W. CARR IN THE MATTER
OF J\tiOTION FOR A NEW TR.IAL IN THE CASE OF
001\fl\iONWE.A.LT<H v . .A. E. FENTRESS.

Q. ~:Ir. Carr, I have been told by l\Ir. H. E. Hadley that
-J1e talked with you on the night of January 12, 1929, on E,airview A venue, ''rhere l\Ir. E. H. Bradley was killed. Is that

·

true~

A. Yes.
Q. What did Mr. Hadley say a~bout a Ford Sedan7
A. I don't remeinber exactly the words that .~fr. Hadley
used, because he 'vas talking to me about the ~ime that :Nir.
Bradley's 'vidow came up, but I ·find in my note book that I
made a memorandum which is as follows: 'H. E. IIadley, 2804
Cromwell Road, saw Ford Sedan. stop and then go to Norfolk,' (and in figures '7. P.l\11.' (Sat. 7 P. M.1/12;29).'
Q. Did you also talk to Mr. Cook at the same timef
A. I remember talking to both Mr. Cook and 1Ir. IIadley .
the same night.
Q.. Did you make any memorandum in your book at the same
time about what Mr. Cook said¥
A. Mr. ·Cook, as I remember, came up after the man had
been killed, in his Hudson Sedan. The only memorandum I
l1ave about 1\Ir. Cook is in the same note book. I took down
his name as a witness, as follows: 'F. J. Cook, Phil potts
;Road, found body.' . This memorandum is in my book and
comes on the same page with the memorandum about Hadley.
Q. Did you gather from 1\1r. Hadley's talk with you that
he thought that the Ford Sedan had hit the· man?
A. Yes, I did, but the other events that happened later in
the night caused me not to pay as much attention to 1\Ir. Hadlev's statement as I otherwise would have done.
"Q. Was J\fr. Hadley summoned by the Commonwealth when
this ca.se was tried in the Circuit Court of Norfolk County f
A. Yes, a summons was left for him at 2804
page 170 ~· Cromwell Road, but he did not appear when the
case was tried and I did not know where to find
him that day, and the case proceeded without him.

W. W. CARR.
1.

~

.

Subscribed and sworn to before me this 20th day of September, 1929.

L. J. SPANGLER.,
Notary Public.
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And the Court heard evidence on such motion and the evidence heard was as follows :
page 171 ~ Virginia:

In the Circuit ·Court of Norfolk County.
TESTI11:0NY, ON ~1:0TION FOR NEW TRI.A.T.J.
Commonwealth of Virginia,
vs.
Alonzo Fentress.
Before: The l-Ion. C. W. Coleman.
Portsmouth, Virginia, October 21st, 1929.
Present: J\fr. A. 0. Lynch, Commonwealth's 1\.ttorney.
lfessrs. H. W. \Tenable, T. E. Gilman and J. 1\L \Volcott for
the defendant.
jpage 172

~

.

1\ir. Venable: If your honor pleases, there is
an affidavit of Mr. Hadley in here that wus filed

with the Court, and we have brought Mr. Hadley here for the
purpose of having your Honor ask him questions if you desire to do so.
The Court: I am going to let the Commonwealth 'H Attor.ney examine him.
·
Mr. Venable: All right.

H. E. HADLEY,
being first duly sworn, testified as follows :
.Examined by Mr. Lynch:
Q. Where do you live 7
, A .. 2804 Cromwell Road, City.
By the Court ~
Q. Norfolkf
A. Yes, sir.
J3v !{r. Lynch :
·
·
.
..Q. On the 17th day of September, this year, you rmule nn
affidavit with reference to the death of J\{r. Bradley out on t11e
N orview RoadY
A. At the Coroner's inquest.

I
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Q. What?
A. At the Coroner's inquest.
Q. J\IIy question is did you on the 17th day or
.page 173 } September, this year, ·make an affidavit with regard to the death of 1\fr. Bradley out on the Norview RoadY
A. At the Coroner's inquest.
Q. I am not asking you ~bout the Coroner's inquest. I am
asking you did you make an affidavit about a month ago--

The Court: You signed a paper?

A. Yes, sir, at the Coroner's inquest is the only pape..r I
ever signed.
By Mr. Lynch:
Q. The paper you signed at the Coroner's inquest held by
1\ir. Cordell is the only paper you have signed in connection
'vith this case f
A. ·Concerning the car, yes, sir.
By Mr. Venable:
Q.. He is asking you about the questions I nsked you in my
office.
A. Sir?
Q. He is asking you about the same questions I asked you
in my office 1
A. Yes, sir, I signed a statement.
The Court: You have got the affidavit here, haven't you Y
Mr. Lynch: Yes, sir.
T~y

1\rir. Lynch:
Q. I asked you if, on the 17th day of September,

page 174

~

this year, you made an affidavit regarding this affair?
A. I just didn't know the date.
Q. Your answer is you signed a statement in ~Ir. Venable's
office?
A. Yes .

.Bv the Court:
"'Q. You swore to that statement, didn't you ·J
A. Yes, sir.

-'t
~

l
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By Mr. Lynch:
Q. You also testified at the Coroner's inquest 1
A. Yes, sir.
Q. That was how long after lYir. Bradley was killed?
A. I think it was three or four days later.
(~. What did you say about the case then?
A. I said a Ford Sedan struck and killed Mr. Bradlev on
January 12th at around about seven o'clock, Saturday evening.
Q. Whom did you tell that h>?
A. I told it to the officer, to Officer Carr, at the place of
the accident.
Q. You told Officer Carr that that night at the plnce of the
accident?
A. Yes, sir.
Q. What else did you tell him t
A. I told him I was coming from Norview ~aturday eYening.
I was up there on a. visit, visiting Mr. Morris.

page 175

~
Mr. Venable: Are you asking him 'vhat he
told me or told 1\fr. Carr?

By 1\tfr. Lynch:
Q. What did you tell ~fr. Carr at that accident that night 1
A. Yes, sir; I seen: a Ford S'edan strike about 150 yards
from me. I heard the crash, and I quickened my step and got
·Up about half-way the distance and a. Hudson Sedan passed
me, and he passed by the place where I heard the crash about
;fifty or seventy-five yards from the place wh'ere the Ford
Sedan passed me, and I quickened my .step, and the Hudson
Sedan stopped there and backed .back and got there about a
minute before I did, and I seen a man lying on the side there
nncl later on I learned it was !fir. Bradley,. and he was struck
and killed by an automobile, a Ford Sedan.
Q. Who told you that?
.
A. I seen the Ford S'edan and I heard the crash, and the
tnan that was in the Ford Sedan got down on the left side and
walked in front of his headlights, over to the left, and came
hack again. I didn't see what he did, but he got in on the
same side and hurried away in a hurry in his machine, and
while I was ther~ I think 1\tir. Cook 'vas there, but anyway
somebody sent for the County Officers, a.nd ~ir. ·Carr, I believe, was one of them who got there later, and I told Mr.
Carr a Ford Sedan. struck Mr. Bra.dley. I didn't know it was
Mr. Bradley at that time, but I learned it later, and I told him

I
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it was a Ford Sedan that hit ~Ir. Bradley, and I
,page 176 } think he put it down in his notebook.
Q. Did you tell Mr. ·Cordell that when he held
the inquest? ·
A. They didn't ask me very many questions there, and I
heard that they had caught 1Ir. E~entress and also seen it in
the paper, that they had got him, and I was thinking that was
the same machine that hit Mr. Bradley that evening.
Q. You didn't think about that until after you saw sometime
afterwards that 1\fr. Fentress had been charged with it?
A. Well, yes, I was thinking that was the same machine when
they arrested Mr. Fentress.
·.
Q. Did you say anything before the Coroner with reference
to what kind of car struck him?
A. I said it was a sedan.
Q. Who did you tell that to?
A. Mr. Cordell, that it was a sedan that hit and struck Mr.
Bradley and I heard the crash.
Q. You told him that at the Coroner)s inquest?
A. Yes, sir.
Q. You say this was about 150 yards from you 7
A. Yes.
Q. Was this in the day time or night 7
A. Night.
Q. In the affidavit you also describe the man who got out
of the Ford~
A.· Yes, sir.
page 177 ~ Q. Are there any lights along the road at that
point~

A. The Ford had two headlights, and he got out on his left
and walked in front of the headlights to the right where the
body was, and I could see him p1ainly in front of the headlights.
Q~ The back of his car was towards you?
A. The car was off the concrete and I was walking on the
side of the boulevard on the concrete.
Q. Your description of the man was obtained from the light
or from the headlights?
A. Yes, sir, I could see by the light, and I knew right away
-later ~Ir. Fentress c.ame to my house and I could see he was
a very much larger man than the one I seen walk in front of
_
the headlights.
Q. W11en was that 7
A. 1\:fr. Fentress came around to my house and introduced
himself, told me his name was 1\.:fr. Fentress. I didn't know
the man. I was not acquainted 'vith him, and I think he had
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heard Mr. Trainer-right after the accident I went home and
my mother said, "I 'vish you would go to Mr. Trainer's and
buy a gallon of kerosene'', and my sister drove me there in
her machine, to 1\Ir. Trainer's filling station at Fairmount
Park, and I went up in the filling stationThe Court: You can't tell anything your mother said.
page 178 }

A. (Continuing) And being in the filling station .
I said, "Mr. Trahier, did you hear about Mr.
Bradley being run over 1'' and he said, ''Did a street car run
over him?'' and I said, ''No. A.n automobile sedan struck and
killed him", and Mr. Fentress heard from Mr. TrainerThe Court: Don't tell what 1\Ir. Fentress told him.
By Mr. Venable:
Q. Say what ::Mr. Fentress said when he came to your house.
A. Two or three days after the trial he came to my house
and said, ''I heard''The •Court: You can't tell 'vhat Mr. Fentress said. ·
}vir. Venable: That is what he said to him.

A. (Continuing) He said I told Mr. Trainer that evening
that a Ford Sedan ran over Mr. Bradley on the N orview boule.vard, and I said yes, and he said, ''Is that right 1'' and I said
yes, and then I told him-said, ''From your height and every~
thing, it w~s a man much shorter t}lan you''.
By the Court:
Q. You didn't know Mr.. Fentress at that time?
A. No, sir.
Q. What do you do Y
A. I work for the Colonial Oil Company.
By Mr. Lynch:
Q. vVhat color was the. Ford Sedan 1
A. It was a black .sedan.
page 179 ~ Q. Was it a two door or a four door sedan f
A. vV ell, I could not get up close enough to see
whether it was a two or four door, but I worked in the Ford
·plant a year on mechanical work, and I could tell it was. a
Ford.
Q. Ho'v close did you get to it?
A. Fifty to seventy-five yards, in that neighborhood.
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Q. What kind of car was lYir. Cook driving? .
A. A sedan car.

By the Court :
Q. What make?
A. A Hudson, I believe it was.
Q. Didn't you find out that night what kind of car Mr.
Cook was driving?
.
A. I didn't pay any particular ~ttention to it. Why I noticed the Ford Sedan, I was coming from Norview, had been
visiting Mr. lVlorris, and this Ford was coming at a high rate
of speed and I had a collie dog with me and I said, ''If I don't
get out of the way he will run over me or the dog", and I
. grabbed the dog by the collar and stood by the side, and that
is the reason I paid so much attention to the Ford .Sedan.
~

By 1\Ir. Lynch :
Q. You signed a statement at the Coroner's inquest't
A.. Yes, sir.
Q. See if it is your hand,vriting. Read exactly what is written at the Coroner's inquest.
page ISO}

(No response.)

By the Court:
Q. Is that your handwriting?
A. No, sir, it is not my handwriting.
By Mr. Lynch:
Q. It is not yours Y
A. No, sir. '

By the Court:
·Q. Is the signature yours 7
A. That is my signature.
By :1\'fr. Lynch :
Q. You sig-ned that 1
A. Yes, that is my signature.
Q. Read exactly what it says.
A. ''Going south on Fa}rview Avenue; saw machine stop
owned by Mr. Cooke. Hadley stopped also and found man.
Sedan passed 1\fr. Hadley on Fairvie"r Avenue going south."
Q. That is what you testified before the Coroner's inquest Y
A. Yes, sir.
Q. What was :1\'Ir. Cordell trying to find out at the time you
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weur out there? Do you kno·w what the -Coroner's inquest
was held for?
.
A. Not necessarily I didn't; I thought it was to determine
how J\ofr. Bradl~y got killed.
Q. Did you tell him how he got killed Y
A. I said I heard the crash. Thev didn't ask
page 181 ~ me how he got killed or anything at the inquest. I
was thinking they knew about that because Mr.
Fentress was already arrested.
Q. You lmew at the time the inquest was held that ~Ir.
1
] entress was charged with killing this man?
A. At the time?
Q. At the time the inquest was held you knew Mr. Fentress
was charged with killing this manY
A. Yes, sir.
Q. Was ~Ir. Fentress at the inquest?
A. No, sir.
Q. He was not?
A. No, sir. There was a big headline in the paper where
I got hold of it that the- arrest was made.
(~. '"J..1hat was before the Coroner's inquest?
A. That was after.
Q. Which do you mean 1
A. You have got me kind of tied up here. Let me think
awhile. That was before, yes, sir. It was before.
Q. Did you hear the m·ake of any car mentioned at the Coroner's inquest?
A. A sedan, Hudson Sedan-Let's see-I mentioned a sedan
myse\f at the inquest.
Q. Any other car mentioned?
A. ~Ir. Cooke's car came up la.ter. I can't just recollect
if I recall J\1r. Cooke's car, or not, but he got up
page 182 ~ there just a little before I got there, passed me at
fifty to seventy-five feet before I got up to the
body, or yards I should have said.
Q·. Vvas there any other car mentioned at the Coroner's inquest?
A. No, sir, I can't recollect.
~be

Court : Any other car than what¥
By J\{r. Lynch :
.
·
Q. Than the Ford Sedan or the Hudson Sedan Y
A. No, sir, I can't recollect.
Q. Did you stay through the whole proceedings there until
they adjourned?
A. Yes, sir.

Alonzo Fentress v. Commonwealth of Virginia.

159

By the Court:
Q. What did you tell ~Ir. Carr?
A. I told lVIr. Carr it was a Ford .Sedan, and I heard the
crash that struck and killed Mr. Bradley.
Q. You say you told Mr. Carr a. Ford Sedan .struck and
killed Mr. Bradley~
A. Yes, sir.
Q. You told l\fr. Carr that?
A. Yes, I told him and he put it down in his notebooi.
Q. Who got there first, your or ~Ir. Cooke Y
A. Mr. Cooke got there aJbout a minute before I did.
Q. About a minute before you did?
A. Something like that.
page 183 ~ Q. Did you tell Justice ·Cordell at the inquest a
Ford Sedan struck and killed this man?
A. I said a sedan.
Q. Did you tell him a Fo·rd Sedan struck and killed him 7
A. I said I heard a crash where a Ford Sedan hit something
and went off the concrete. IIe went off the concrete after he
hit.
Q. vVho was the first person who got to

~!l:r.

Bradley's body?

A. I believe ~{r. Cooke..
Q. Who came next. 7
A. I was the next one.
Q. You were the next one?
A. Yes, sir.
The .Court: He is not here, is he?
l\fr. Lynch: No.

,

I

'I

By the Court:
Q. Did you tell l\{r. Cooke that a Ford Sedan had struck
him?

A. No, sir, he didn't ask me any questions. We were all
excited.
Q. Who was present when you told Mr. Carr that a Ford
Sedan struck him?
A. There was a bunchQ. How many people were there f
·
A. There was a. bunch that come up there all the time on ac·
count of the excitement, see.
Q. Do you know anybody who was there be·
page 184 ~ sides Mr. C'ooke?
.A. I think Mr. Bradley's wife came up there. I
don't know whether she got off the street car or an ·automobile,
but she come over.
,
.

-J
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Q. ..Did she hear yon tell Mr. Carr that a F·ord Sedan struck
and killed Mr. Bradley?
A. I don't know as she did.
Q. Did Mr. Cooke hear you tell Mr. Carr that a Ford Sedan
struck and killed him Y
A. I don't know. about that. I don't know whether he
did, or not. I could not· say certainly. There were several
-arourid there at the time, and there was so much excitement
and everything, and the man was laying there dead, and I
didn't know hardly what to do with it, none of us, ·and we de~ided somebody oug·ht to go and get the County Officers out
there.
By Mr. Vena·ble:
Q. You were not at the trial f
A. Sir?
Q. Yon 'vere not at the trial when ·Mr. Fentress 'vas tried
over here?
.
A. No, sir, I didn't know anything about the first trial at
the time. I was working at "\Vard 's •Corner at a filling station out there. ·
By the Court :
Q. Who were you working for f
A. "\Vorking for a Mr. Zick, and I came home
page 185 ~ later, after the trial, and my sister told me there
was a summons there for me, and that was after
the trial. I didn't know a thing about it until Mr. Fentress was
tried.
By~{r.

Venable:
.
Q. When Mr. Fentress came to your house and asked you
about whether or not you were the one who told ~Ir. Trainer
about the sedan striking this man, what did you say to him
that night about ~ir. Carr?
A. Well, I said I notified 1\{r. Carr that it was a Ford Sedan
struck and ki1led J\!Ir. Bradley and I told him to notify the
1City Police the same evening.
Q. And when you heard the next day they had arrested a
man named Fentress and you saw no question was raised about
the kind of car, you thought he was in the car you had seen 'Z
A. I took it for granted they had the man that was driving
the Ford Sedan that struck and killed ~Ir. Bradley.
Q. You have read a statement there with your name to it
which you signed at the Coroner's inquest Y
A. Yes, sir.
·

·------:;,
,f
....,, .
,}
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Q. Was· there any question raised there at all about the kind
of car that hit him¥
.A. No, sir, they. didn't raise no questions at all about that.
Q.. Who wrote this statement? Did the Judge write it or
you?
A. I didn't read it. They wrote it. I took it for granted
it was the statement I made.
.
page 186 ~ Q. After you got through with the testimony tho
Coroner wrote down something for you to sign~,
A. Yes, sir. I didn't read it, but signed my name to it.

By the Court:
Q. You say you knew at the Coroner's inquest that Mr.·
Fentress was the person accused of this?
A. Yes, sir, I believe I seen it in the headlines in the paper.

By :Nir. Venable:
_
Q. But you didn't know ~Ir. Fentress yourself personaHy
at all?
.A. No, I didn't Imow him.
By :.M:r. Lynch:
Q. When was it Nfr. Fentress came to you'
.A. That was two or three days after he was convicted, I
believe.
Q. Sometime in April?
.A. Now, I don't know what date he was tried hut it was
after he was tried and sentenced to five years, about two or
three days after that.
·
Q. Did you hear any more about that until September wl1eu
you were asked to make this affidavit 1
A. I didn't-! heard a little about it, but not so very rriuch.
Q. You stated a minute ago that you signed the statement
given at the Coroner's inquest without reading it1
page 187 ~ .A. Yes, sir. ·
Q. Did you read this statement you have filed
here?
A. I told them how it was and I took it for granted it was
just what I said.
Q. Did you read it over before you signed it 1
A. I didn't read it through, no, sir.
By the Court :
Q. You can read, can't you T
A. Yes, sir.
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By Mr. Venable:
.
Q. I asked you questions and they were taken down by a
stenographer 1
A. Yes, sir, and she took my answers down.
Q. I asked you a number of questions and they were taken
down with your answers, and was this statement read to you
by me before you signed it Y
A. The .questions and answers were, yes.
The Court: There is no question about that affidavit.

_
W. W. CARR,
being first duly swon1, testified as follows:
page 188 ~ Examined by lVIr. Lynch:
Q. lVIr. Carr, you have, at the suggestion of Mr.
Fentress, m·ade an affidavit in connection with his motion for
a new trial?
A. Yes, sir.
Q. And you have heard ~:Ir. I-Iadley's testimony. Did Mr.
Hadley tell you on the nig·ht you found ].!Ir. Bradley's body
on the Norview Road about hearing the crash and seeing a
Ford Sedan strike Mr. Bradley and kill him 1
A. As well as I remember, I remember that part of the conversation. I made notes on what was said, ''H. E. Bradley,
2804 Cromwell R.oad". I just made those notes. "Saw Ford
Sedan stop. Then went away. Seven P. M.''
Q. What time?
.
A. Seven P. ~L, I have it marked here. That is the time I
got-about the time it happened and I got there-a few minutes
afterwards.
Q. Did lVIr. I-Iadley tell you anything about the type of
man driving the sedan?
A. No, sir, I don't remember it.
(~. Were you at the Coroner's inquest¥
A. I was.
Q. Did he say anything at the Coroner's inquest with reference to a Ford Sedan striking Mr. Bradley Y
A. No.
Q. Was there any evidence there with reference to any
other cars except a Ford Sedan and Hudson Bepage 189 ~ dan, at the Coroner's inquest~
A. That was all made mention of, and 1fir.
Cooke had the IIudson Sedan.
Q. l)id 1\:Ir. Estes testify at the Coroner's inquest?
A. Ye·s, sir.
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Q. Did he refer to a Hudson or Ford Sedan~
A. No.
Q. Did he refer to any -car?
A. I don't remember exactly what his testimony was. I
heard it but I didn't notice it.
Q. Did he testify about a carY
A. He testified about a car, in regard to the condition he
found the car in on 18th Street.
Q. What kind of carT
A. Durant.
Mr. Venable: He said he, didn't remember whether he said
anything about a Durant that night, or not. ·He was talking
about a car generally; ;Which is right 1 Did he say anything
about a Durant or Ford or any other kind of car 1
The Court: What night?
.
Mr. Venable: Of the Coroner's inquest.

A. No, I don't remember Mr. Estes saying an.yt11ing about.
it at all other than this Durant car.
By Mr. Venable:
Q. Did Mr. Estes name any kind of car when he
page 190 ~ wa.s at the inquest?
A. I can't say positively whether he did, or not.
By the Court :
Q. Mr. Carr, do you recollect whether lvir. Hadley or anybody else said they saw a car strike this man and kill him Y
A. I can't say.
Q. You don't know whether he did, or not?
A. I can't answer that part of it.
Q. Were you trying to find out what killed him 1
A. Yes.
Q. Can you say whether anybody told you they saw a car
strike him and kill him?
A. When I made these notes there were several standing
around, and I didn't know who he was and he came to me and
said his name was Hadley, and I have here, ''Saw Ford Sedan
speeding to Norfolk", and I got hold of Mr. Cooke and he
said he was the man that found the body, and then I left
1\!Ir..
Q. Who was present when Mr. Hadley was there?
A. 1\fr. Cooke was on the scene, but I do~'t know whether hewas present at the time he made the statement.
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The Court: I noticed Mr. Cooke started to say something
that Mr. Hadley said and he was stopped from saying it.
Judge Gilman: He was summoned as a Commonwealth's
witness.
page 191 ~ By Jvfr. Venable =
Q. When you talked with Mr. Hadley did you
understand that M:r. Hadley thought it was the Ford Sedan
that had hit this man?
A. I took it for g-ranted he 'vas leaving the impression on
me that it was the Ford. I made these notes 'rith the intention of- getting hold of Hadley after I got clear of everything
else. I left thereQ. Why was this not followed up? .
A. I left Officer Clark in charge of the body, and the Sheriff
sent me over to Berkley to investigate another case, and I left
Mr. Clark and went to Berkley and came back and in the meantime I had been notified that Mr. Fentress had been arrested
and the condition of his car, and I went down to the station
house and while I was there ~Ir. Fentress was brou-ght in, and
from there I went, in company with some officers, back up to
the Emergency Ga.rage and looked the car over and then I
abandoned the idea of the Ford Sedan having been the car
that had- done- the killing.
By the Court=
Q. The whole question is what Mr. Hadley told yon Y
. A. It is just as I have it here.
Q. That is all you remember about it?
A. That is all I remember his telling me, and after that I
abandoned the idea and didn't lnvestigate the statement any
further.
page 192 ~ By }\lfr. Venable:
Q. You didn't ·take down all of the words Mr.
,Hadley used?
A. No.
Q. But just a memorandum for your own memory?
A. As to what he told me.
. Q. You say yon did understand from the language he nsed
to you he thought the Ford Sedan had killed the man?
A. I can't say that. Possibly that is the impression he
was making with me.
Q.. You don't write shorthand?
A. No. I wrote down that impression, that it was a Ford
Sedan that had done the killing and left there and left Officer
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·Clark in charge with the intention of investigating it further,
and I came back and M:r. F'entre.ss had been arrested.
Q. And you abandoned the idea about the Ford 1
A. Yes, and went after Mr. Fentress, to see what evidence .
I could get in reg·ard to him.
By ~Ir. Lynch:
Q. When you are on the road where a man has been killed
and a man comes and tells you he saw a Ford Sedan strike and
run over the man, it is pretty direct evidence, isn't it'
A. I think so.
Q. You thought that was right important testimony or evidence rather?
A. I haven't marked down possibly word for word what he
told me. I jotted it down for·my own satisfaction
page 193 ~ with the intentio,n of investigating at a later time.
Q. Were you present at the ·Coroner's inquest?
A. Yes.
Q. Was Mr. Fentress there.·1
A. I think he was.
Q. Was ~ir. 'Volcott there?
.A. Yes, sir.
By ~Ir.. Venable:
Q. You don't know positively whether he was there, or not,
do you?
A. I don't know positively whether he- was there, or not.
J\ir. Venable: J\ir. Wolcott, was l\ir. Fentress there, or not¥
1\Ir. Wolcott: He was not there.
1\'Ir. Venable: J\{r. Fentress, were you at the Coroner's inquest¥
lVLr Fentress : No.
R. A . .CORDELL,
being first duly sworn, testified as follows:

Examined by
page
Q.
A.
Q.

A.

~fr. Lynch:
(~.. ~Ir. Cordell,

.
you are a. justice of the peace,
194 ~ of Norfolk County 7
A. Yes.
And live at East Fairmount?
Yes.
Or near there 7
Yes.
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Q. Did you conduct the inquest into the death of Mr. BradJey in January of this year Y

A. Yes.
Q. Mr. ·Cordell, in your inquiry there what, if anything,
did you try to find out with regard to how the man was killed?
A. Just in a general way as I would hold any other inquest
to find out how the man came to his death, where and when.
Q. Did Mr. H. E·. Hadley testify at. that hearing Y
A. Yes, sir.
Q. There is attached to your report on this matter this
sheet with Mr. Hadley's name signed to it. Explain to the
Court how that was prepared.
A. When we went into the inquest I had a clerk up there
taking dow the testimony of each witness who testified and
got the witnesses to sign their testimony.
Q. Did Mr. Hadley sign it?
A. Yes.
Q. Mr. Hadley has testified in this ease that at the Coroner's
inquest he testified before you that he heard a
page 195 ~ crash when J\llr. Bradley was killed and that a
Ford Sedan struck and killed Mr. Bradley.
A. IIe didn't testify to anything at the Coroner's inquest
except what is in that statement because he wrote down the
statement and I paid particular attention to it.

By the Court:
Q. Do you recollect whether 1\{r. Hadley said he saw a Ford
Sedan strike and kill Mr. BradleyY
A. I don't thinkQ. Did he say it Y
A. I don't think he made any statement at all except what
is written.
Q. Are you positive he did or did not?
A. He didn't say anything except what is sho,Vll on the
statement.
By Mr. Venable:
Q. Didn't you hear all the witnesses and after the evidence
was taken you wrote in substance what you thought they said
. on a paper and they came up and signed itt
A. As the 'vitnesses testified they wrote each statement,
as they testified, on all the principal points.
Q. The principal points?
A. Yes, all that had any bearing.
Q. Now, whether Mr. Hadley knew anything about the kind
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-of car that hit the man one way or the other, they had Mr.
Fentress arrested at that time, had they not'
A. I don't remember.
page 196} Q. What?
.A. I don't remember.
Q. You don't remember 1
A. No.
Q. You knew at that time ~fr. Fentress.had been arrested
and his car was turned over in the ·City of Norfolk, didn't you 1
A. Yes, sir.
Q. And when these people finished testifying this was written out on a typewriter1
A. No, sir, that is wrong.
Q. You don't mean these are air the words that Mr. Hadley
used that night, but it is just the substance of it'
A. It is just the substance of it, and practically his statement, because he didn't seem· to know much about it.
Q. That is the substance of what he said!
A. At the end of the statement I would say, ''Is there anything else you know about it 1'' and he didn't know anything
else, he said.
Q. Yon wrote down the substance of what the witnesses said
as a memorandum for the Commonwealth's Attorney?
A. Yes.

By the Court:
Q. Did anybody testify they saw any car strike and kill this

mol

-

A. Not to me.

page 197 ~ By ~Ir. Venable:
Q. Isn't it a fact that after they all came around
there you asked them to tell you so that you could write out
a statement for them t.o sign 1
A. No, sir.
Q. Are you sure of that?
A. Yes.
Q. Who was it that wrote it out?
A. 1\Ir. Parker, a clerk for the Southern Road, who was in
Court and I got him to act as clerk for me at the time.
By 1\fr. Lynch:
Q .Were all of tliese statements signed t
A. No, sir. Some of them got out before they signed.
Q. Were they asked to stay until they could sign these statements?
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A. Yes.
Q. After the inquest was overf
A. Yes.
JOHN TR.AINER,
being first duly sworn, testified as follows ~
page 198 ~ Examined by the Court:
Q. Mr. Trainer, you made an affidavit, didn't
youT
A. Yes.
Q. Where do you.liveY
, A. Ballentine Boulevard, ·City of Norfolk.
Q. What do you do?
A. Run a service station.
Q. You run a service station f
A. Yes.
Q. Do you know :M:r. Fentress f
A. Yes.
Q. How long have you known him 1
A. I haven't know him very long.
Q. How long Y
A. I reckon about seven or eight months.
Q. Seven or eight months i
A. Yes.
Q. You never met him until when?
A. Until after 1\fr. Bradley wa.s killed.
Q. Seven or eig·ht months. Did you see him before he was
tried?
A. I saw him before then but never had met him in person
to talk to him.
Q.. Never talked to him until afterA. After this fellow was killed, yes, after this trial.
Q. How long have you known Mr. Hadley?
A. I have known him· since he worked for the
page 199 ~ .Colonial Oil people and drove a bus down my
route. He used to work with the Colonial Oil
people.
Q. '\Vhen did you first hear that 1fr. Bradley 'vas killed?
A. Mr. Hadley came in my station about a little after eight
o'clock that night.
Q. A little after eight o'clock?
A. Yes, sir. 'He drove a car in there, or either his sister
did, some lady with him, I think his sister, his brother-in-law's
car.
Q. What did 1\fr. Hadley say to you Y
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A. He asked for a .gallon of kerosene.
Q. I don't care about that. Did he say anything about Mr.
Bradley?
A. Yes, sir, he asked me if I had heard about Mr. Bradley
getting killed down the road.
Q. How long was that after he was killed?
A. A few minutes after eight o'clock, I gue~s.
Q. The same day he was killed?
A. The same evening, night.
Q. He was in there atbout eight o'clock, you say?
A. Yes, sir.
Q. What did he say to you?
A. He asked me did I hear about the man getHng killed on
the N orview Road and I said, "No, I haven't". I asked hi.ril
what hit him, a street car, as we have had one or two people
killed out there by street cars, and he said, ''No, a Ford Sedan
hit him".
page 200 ~ Q. He told you it was a Ford Sedan?
A. Yes, sir, and I said, ''Did they get the nian
that struck him?" an'd he said, "No. He jumped in the car
and speeded away''. I never paid no more attention to him,
and that is all I know about it.
Q. That conversation occurred the very night that this man
was killed?
A. Yes, sir, and one or two fellows were standing H.round
there.
Q. Who are they?
A. A boy that worked for me there.
Q. Who?
A. A boy that worked for me.
Q. Who else?
A. lly boy.
Q. Did they hear it?
A. I don't know ; they were standing all around there.
Q. You don't kno':v whether they heard it, or not 1
A. I don't suppose nobody paid any attention to it except
me.· He said it when I handed the gallon of kerosene to him,
and I merely asked him if he was hit by a street car.
Q. Did you see in the ·paper that they were trying to find
the man?
..
A. I saw that they got Mr. Fentress, that he was arrested,
and some time after that his brother came in and was talliing.
·Q. How long have you known his brother!
page 201 ~ A. I have known his hrother four or five years.
lie has been trading at niy station.
·
Q. Trading there 1
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A. Yes, sir.
Q. What is his brother's name?
A. Fentress.·
Q. What is his first name?
A. I don't kno,v. I can't call his first name. I just call
him "Mr. Fentress".
Q. How often did you see his brother?
A. About two times a week he was in there; comes in for
gas.
Q. How long after the time 1\{r. Hadley told you he saw a
Ford strike him did you see his brother¥
A. The same night.
Q. You saw his brother the same night r
A. No, sir, Mr. Hadley.
Q. When did you see his brother 7
A. After Mr. Fentress had the trial.
Q. It was sometime after this before he was tried. This
occurred on the 12th of January and he was tried the latter
part of April. Did you see his brother between J anriary and
April, the time he was tried?
A. Yes, sir.
Q. Very often f
A. Yes, sir.
Q. Did you ever tell his brother anything about
·
page 202 ~ it at all after the trial?
A. No, sir.
Q. You never said anything to his brother until after he
was tried?
.A. No, sir.
Q. You never told him anything about what 1\fr. Hadley
said
A. No, ·because I didn't pay no attention to it.
Q. You knew his brother well, and for how many years f
A. Four or five years he has been coming in my station.

·

By 1\fr. Venable:
· Q. What did you say to him after the trial, and how did the
matter come up?
.
A. He happened to mention to me about his brother being
tried and said, "I think they give him quite a plenty of time
for something he was innocent of'', or something like that, and
I said, "What did they say about this fellow Hadley? What
did they say about him and about the Ford -Sedan? He told
1vf'r. Carr on Saturday night or said he told Mr. Carr, about
the Ford Sedan".
Q. ·That came up after the trial over here Y
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A. Yes. I was putting five gallons of gas in his car. It
didn't make any difference to me as I didn't have anything
to do with it.
Q. And you at that time asked his brother if Mr. Hadley
testified 1
A. Yes. I said, '' Wha.t did they say when he
page 203 ~ mentioned about this Ford Sedan T'' and I don't
remember what his brother .told me, to tell you the
truth.
Thereupon, the taking of further testimony in this matter
is continued to October 28th, 1929, two P. ~I.
page 204

~

Portsmouth, Virginia, October 28th, 1929,
two P.M.

1\:fet pursuant to the forego,_ing adjournment.
Present: 1\ir. A. 0. Lynch for the ·Commonwealth. Mr.
"\V. H. Venable for the defendant.

F. J. COOKE·,
being first duly sworn, testified as followb ·
Examined by the Court:
Q. You testified in this case before, did you not, Mr. Cooke?
A. Yes, sir.
Q. Who was the first person that reached the body of Mr.
Bradley?
A. I don't kno,v, sir. After I got there?
Q. I say who was the first person there Y Was anybody there
when you got there?
A. No, sir.
Q. Were you the first person to get there'
A. Yes, sir.
Q. After you got there who came next?
A. ~fr. Hadley. He was walking in the same direetion I
was going. ·
Q. ·Do you remember passing Mr. HadleyY
page 205 ~ A. Yes.
Q. How fa.r did you pass Mr. Hadley?
A. I suppose about two or three b1ocks from the body.
Q. You passed him about two or three blocks from the
bodyT
A. Yes, sir.
Q. How fa.r did you pass the body before you stopped Y
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A. About fifty feet.
Q. Did Mr. ·Hadley come up while you were there 7
A. Yes, sir.
Q. What did Mr. Hadley say to you Y
A. I could not say. I don't remember saying anything to
him at all. There were two more machines that passed and
I tried to get th~m to. stop.
Q. Did Mr. Hadley tell you he saw a Ford automobile strike
and kill Mr. Bradley?
A. No, sir.
Q. He did not tell you sot
A. _No, sir.
By Mr. Venable:
Q. You didn't have. any talk with Mr. Hadley at all, did

yooY

·

A. Not that I remember.
By Mr. Lynch:
.
Q. Which way were you going, towards N orview f
A. No, sir, coming towards Norfolk.
Q. Towards Fairmount Park Y
A. Yes.
page 206 ~ ·Q. Did any car pass you just before you reached
the scene of the death 7
A. No, sir, I can't say there was.
Q. Did you see any car ahead of you t
A. No, sir.

W. W. CARR,
recalled, testified as follows :
By Mr. Lynch:
Q. ~Ir. Carr, you were at the Coroner's inquest, and ·you
have testified previouslyT
A. Yes.
Q. Was ~fr. Wolcott, counsel for ].{r. Fentress, present at
the inquest Y
A. Yes, sir.
Q. Did 1\Ir. "\Volcott have a stenographer there taking down
the testimony of the witnesses at the inquest?
A. There was a stenographer taking it down, yes, sir.
page 207 } which was all of the evidence introduced on said
motion.
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But the Court overruled the motion of the defendant and
refused to set the verdict aside and grant him a new trial and
entered judgment on the verdict that the defendant be connned in tl1e penitentiary for five years, to each of which actions
and rulings of the Court the defendant, by counsel, duly excepted for the reasons set forth above, and for the further
reason that the defendant was clearly within the rule relating
to the granting of new trials for after-discovered evidence and
was entitled to~ a. new trial on tl1at gTound. And presented
this his Bill of Exception No. 1 and prayed that the same be
signed, sealed, enrolled and made part of the record which
is accordingly done this lOth da.y of February, 1930, and within
sixty days from the entry of final judgment; it having ·been
made to appear in writing that the ·Commonwealth's Attorney
had been given reasonable and timely notice of the time
and place of presentation hereof.
Given under my hand and seal this lOth day of February,
1930.

C. W. COLEMAN, (Seal)
Judge of the Circuit Court of the
·County of Norfolk.
page 208

~

Virginia :

In the Circuit Court of the County of Norfolk.

BILL OF EXCEPTION NO. 2.
~ommonwealth

of Virginia,

v.
Alonzo E. Fentress.
BE IT RE1\1:E~1BERED, That upon the trial of this case
and after the jury had been sworn to try the issue joined, and
all of the evidence had been introduced (which evidence is
.set out in Bill of Exception No. 1 which is hereby referred to
and made a part hereof), the Commonwealth, by the Commonwealth's Attorney, moved the Court. to grant to the jury
the following· instructions:
"INSTRUCTION 'A'."
The Court instructs the jury that if they believe from the
evidence beyond a reasonable doubt that the d~fendant reck-
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Jessly and wantonly disregarding the. lives and safety of
others drove his car upon and against E. H. Bradley and
caused his de-ath thereby, then the said defmidant is guilty
·
of involuntary manslaughter.
The Court further instructs the jury that involuntary man·Slaughter is punishable by confinement in the penitentiary
not less than one nor more than five years, or in the discretion of the jury, by a. fine not exceeding one thousand dollars or confinement in jail not exceeding one year, or both.''
"INSTRUCTION

'B'."

The Court inst.n1ets the jury that circumstantial evidence
is legal and competent in criminal cases, and if it is of such
a character as to exclude every reasonable hypothesis, ot4er
than that the defendant is guilty, is entitled to the same weight
a.s direct testimony.
The Court further instructs the jury that the defendant
may be convicted on circumstantial evidence alone, if the jury
believe from said circumstantial evidence the guilt of the defendant has been esfablished ·beyond a reasonable doubt.''
page 209 ~ to the granting· of each and every one of said instructions the defendant, by counsel, objected, but
the Court overruled the objection of the defendant and
granted said instructions, to 'vhich ·actions and rulings of the
·Court in granting each and every one of said instructions the
defendant excepted for the following reasons:
As to both instructions, there was not sufficient evidence
to find the defendant guilty of criminal negligence; not sufncient evidence to connect defendant with the death of E. H .
.Bradley; not suf.ficient evidence to show that E. H. Bradley
·was killed by an automobile, and, if killed by an automobile,
not sufficient evidence to show that the automobile was opera.ted ''recklessly and wantonly disregarding the lives and
safety of others".
As to instruction No. '' B' ', there was not sufficient evi. dence to constitute .circumstanoial evidence of the guilt of
the defendant.
·
And the defendant tendered this his ~bill of Exception No.
.2, and prayed that the same be signed, sealed, enrolled and
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made a part of the record, which is accordingly aone this
lOth day of February, 1930, within sixty days after the entry
of final judgment herein and after it had been .made to appear
in writing that reasonable and timely written notice of the
time and place of presentation hereof had been
page 210} given to the Commonwealth's Attorney.
'
Given under my hand and seal this lOth day of February,
1930.

'

C. W. COLEMAN, (Seal)
Judge of the Circuit Court of the
·County of Norfolk.

page 211 } Virginia :
In the Circuit Court of the County of Norfolk.

BILL OF EXCEPTION NO. 3.
Commonwealth of Virginia
vs.
Alonzo E. Fentr'ess.

'

BE IT RE~lE~IBERED, That upon the trial of this case,
and after the jury had been sworn to try the issue joined in
:this case and had heard all of the testimony, and after all
the evidence had been introduced (which evidence is set out
in Bill of Exception No. 1, which is hereby referred to and
made a part hereof), the defendant, by counsel, moved the
·Court to grant to the jury the following instructiqns:
~'INSTRUCTION

NO.6.

The Court instructs the jury that proof of the happening
of an accident is not sufficient to find the accused g11ilty, even
if he was operating the automobile."
"INSTRUCTION NO. 7.
The Court instructs the jury that every degree of negligence is not sufficient for conviction of crime; it must be
culpable negligence such as may be fairly described as gross
of wanton.''

~7~
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''INSTRUCTION NO. 12.
The Court instructs the jury, that alth9ugh yon may believe from the evidence that the defendant was negligently operating his automobile at the time when E. H. Bradley was
killed, that alone is not sufficient to find the accused guilty as
charged in the indictment ; you must believe from the evidence,
beyong all reasonable doubt, that his negligence was so
culpable that it may be described as gross, wanton or wicked.'~
page 212 ~

"INSTRUCTION NO. 14.

The ·Court instructs the jury that the burden of proof is
upon the Commonwealth to prove the defendant g·uilty by
evidence beyond all reasonable doubt and that this rule of law
is not a mere form of words, but is a. practical safeguard and
guide w~ich the jury .must observe and follow."

"INSTRUCTION NO. 18.
The ·Court instructs the jury that you are not trying the
defendant for transporting ardent spirits nor for any other
crime exeept manslaughter, and in reaching your verdict you
should not consider testimony, if any, of other violations of
the law."
:but the Court refused to grant each and every one of said

instructions, and to each and every one of said rulings the
defendant, by counsel. duly excepted for the following ;reasons:
Instruction No. 6 correctly stated the law that the mere'
happening of an accident is not sufficient to establish criminal liability; that it is not even sufficient to establish civil
liability where the burden of proving a case only requires
the plaintiff to show liability by a preponderance of the
evidence.
Instruction No. 7 correctly stated the law that mere negligence is not sufficient to establish criminal liability, ·but fo1·
such purpose the negligence must be gross or wanton.
Instruction No. 12 correctly state the la:w that, even if the
jt:J.ry believed that the defendant was. operatin~ an automobile
. negligently and struck E. I-I. Bradley, this alone ·would not
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be sufficient to support a verdict (ti guilty, but
page 213 ~ that for such purpose it must be shown that the
negligence was gross, wanton or wicked.
Instruction No. 14 correctly stated the law as to the burden
of proof upon the Commonwealth, and that the jury were
bound to follo\v the law.
Instruction No. 18 correctly stated the law that the jury
could not in this case punish the defendant for transporting
ardent spirits; there was evidence tending to show that defendant was transporting ardent spirits in an automobile
which was suspected of having killed E. H. Bradley, and for
that reason it was important to caution the jury to confine
themselves to the indictment, and the evidence.
And the defendant tendered this his Bill of E·xception No.
3, and prayed that the same be signed, sealed, enrolled and
made a part of the record which. is accordingly done this
lOth day of February, 1930, within sixty days from the entry
of final judgment herein and after it had been made to appear
in writing that reasonable and timely written notice of the
time and place of presentation of the same had been given to
the Commonwealth's Attorney.
Given under my hand and seal this lOth day of February,,

1930.

•

\

C. W. COLEJviAN, (Seal)
Judge of the Circuit Court of the ·
o·ounty of Norfolk.
page 214

~

Virginia:

In the Circuit Court of the County of Nor folk.
BILL OF E·XOEPTION NO. 4.
Commonwealth of Virginia

v.
Alonzo E. Fentress.
BE IT RE~IE:NIBER.ED, That upon the trial of this case
and after the jury had been sworn to try the issue joined, ·and
all of the evidence had been introduced (which evidence is
set forth in Bill of Exception No. 1 which is hereby referred
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to and made a part hereof), the defendant, by counsel, moved
the Court to grant to the jury the following instruction:
"INSTRUCTION NO. 2.
'l,he Court instructs the jury that even if you do believe
that Fentress, the defendant, operated a Durant automobile
down Church. Street into Eighteenth, and turned said automobile over, this is not sufficient of itself to find the accused
guilty.''
The Court refused to grant the said instruction as offered
and modified the same by adding· thereto the words
T.he such circumstance must 1be considered with all other
in the case in deciding upon their verdict.''

~ircumstances

and so modified granted the same to the jury, to which actions
and rulings of the ·Court in refusing to grant said instruction
a.nd in modifying the same the defendant, by counsel, duly
excepted for the following reasons:
page 215

~ ·

That the instruction correctly stated the law
within itself ·and the modification tended to make
the same self-contradictory and weakened a corrected statement of the law; that there was no other circumstance shown
hy the evidence tending to show the defendant g-uilty of the
offense charged, and, therefore, no circumstances to support
the instructions; that in any event the words "in deciding·
upon their verdict'' were entirely too broad because evidence
had been introduced tending to show that the defendant had
been transporting ardent spirits and the Court refusing to
instruct the jury that the same was not an issue in the case,
the jury could have taken this as a circumstance to be considered.
And the defendant, by counsel, moved the Court to grant
· to the jury the followiilg instruction:
''INSTRUCTION NO.3.
''The Court instructs tlte jury that the defendant is presumed innocent until he is proved guilty beyond a reasonable
doubt, and you cannot infer rec.kless driving or any other
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criminal negligence on the part of the defendant merely from
the proof of the death of E. H. Bradley.''
But the ·Court refused the said instruction as offered and
modified the same by adding thereto the following language :
''But all the facts and circumstances given as to the manner
of death of E. H. Bradley must be considered by the jury in
deciding whether or not the driver of the car that killed E. H.
Bradley, if they decide from the evidence he was killed by
the car, in deciding whether such driver was guilty of criminal
negligence.''
page 216 } to which actions and rulings of the Court in refusing the instruction .and modifying the same the
defendant, by counsel, duly excepted for the following reasons:
That the instruction as offered was a correct and complete
.statement of the law and the modification so weakened it as
to deprive defendant of the· benefit of the law of the land;
that the reference to the circumstance as to manner of death
of Bradley was improper because there was no testimony as
to the manner of his death; that no one saw him killed and
there was no adequate evidence that he was killed by an automobile; that it refers to the driver of an automobile without
limiting it to the defendant; that there was no evidence of
any criminal neglig·ence in the operation of the automobile
even if Bradley was killed by an ·automobile; that there was
not sufficient evidence upon which to base, the instruction.
And the defendant, by counsel, tendered this his Bill of
Exception No. 4, and prayed that the same he signed, sealed,
enrolled and made a part of the Record, which is accordingly
done this lOth day of February, 1930, within sixty days after
the entry of final judgment herein, and after it had been made
to appear in writing that reasonable and timely written notice
of the time and place of presentation hereof had been ·giv.en
to the Commonwealth's Attorney.
Given under my hand and seal this lOth day of February,
1930.

C. W. COLE·MAN, (Seal)
Judge of the Circuit Court of the
·County of Norfolk.
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page 217 } Virginia.:
In the Circuit Court of the ,County of Norfolk.

BILL OF EXCEPTION NO. 5.
1Commonwealth of Virginia,

v.

Alonzo E. Fentress.
BE IT R.E~IEMBERED, That upon the trial of this case,
.and after the jury had been sworn to try the issue joined, and
during the introduction of the evidence set forth in Bill of
Exception No. 1 (which is hereby referred to as a part hereof), and after testimony had been received to the effect that
the body of. one, E. H. Bradley, had been found lying about
three feet west of the concrete Boulevard running· through a
settlement in Norfolk County, Virginia, known as Estabrook,
the Commonwealth h~troduced as a witness one, W. W. Carr,
who testified in part as follows·:

'' Q. Mr. Carr, did you notice any marks of any kind, any
.other marks of any kind, on the concrete there or on the edge
Qf the road?
A. Yes, I noticed there was a skid mark some distance before the car left the concrete; that is, before a car.
Q. All right, sir. Go ahead.
A. Then about thirty-three feet, I think it is here, before
that car went off the concrete to the right it left an impression there. There 'Was kind of a soft spot, and it left an impression of the tire when it went off.
Q. How far was the body from the point where you found
the tire of the automobile had left the concrete?
A. That was ninety feet from where the car left the concrete to where-no, that is where he· came off-seventy-five
feet.
page 218 } Q. ~Ir. Carr, were there any signs that would
·
indicate what was the position of the car beyond
the body going towards Norfolk? ·Could you trace the tracks
back to the marks 1
A. You could trace the tracks from where it went off to
where it came back on the concrete, a distance of 210 feet, I
think it was. Let's see-no, ninety-yes, 210 feet.
Q. What does that represent?
·
A. After leaving the concrete, to where he left the concrete, on to the dirt.
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Q. That is the distance the car travelled off the concrete?
A. Off the concrete. It was off the concrete about twentyfour inches. That is the only tread I could distinguish.
Q. ·Was the conditio11 of the earth adjacent to. the road such
as that the tire would leave any impression 1
A. Yes, just as it left the conc.rete there was kind of a
soft place, kind of black soil, and going from there on it was
grass and sod through there.
· Q.. Did the tire from this car make any impression other·
than just an indentation in the earth'
A. Only where if first went off the concrete.
Q. Did it show any tread mark?
A. It showed the tread there, yes.
Q. Are you familiar with the various types of tires used
·
on automobiles?
A. No.
Q. ·Can you state wha.t make of tire that was Y

Judge Gilman : He said he didn't know and that he was
not familiar with them.
A. No.

page 219 }

The Court : You can't tell anything you don't
know.

The Witness: I could not say positively what_ it was, Mr ..
Lynch.

By :hfr. Lynch:
Q. Was there an impression made of some kind Y
A. Yes, there was an impression of some tire.
Q. Were there any other measurements made either by
you or any other fact, or is tliere anything else you know
with reference to this case'
A. Only the distance the body was laying from the concrete, is the only other measurement I had. That was lJive
feet from the concrete.''
And also testified :
Q. ~Ir. Carr, did you see an automobile in the City of Norfolk on that night?
A. I did, yes.
Q. What type of automobile was it?
A. It was a sedan.

Supreme
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Q. Where did you see it? ·
A. At a garage on JVIonticeilo Avenue.
Q. Did you ma.ke any examination of the car?
A. I did, yes.
·
Q. What condition did you find 0/
•
A. I found the righthand headlight twisted to one side,
and found the .cowl lig·ht also bent to one side and two small
dents in it, and I found a spot that appeared to me to be flood,
a red. spot, which was in one of those little indentations in the
cowl li-ght.
Q. Have you a picture of that car?
A. Yes, sir.
Q. Can you show the jury what you mean by the cowl light
from that picture 1
Judge Gilman: For wha.t purpose are you intraducing the picture~
·
~1:r. Lynch: To show where the cowl light was
·broken on the car.
Judge Gilman: For that purpose only?
1\ir. Lynch: Yes.
page 220

~

A. Here is the cowl light (indicating on phqtograph). The
co,vl light I refer to was the one on the rig·ht hand side of
the car.
By 1\1:r. Lynch:
' Q. What mark did you find on the cowl light, Mr. CarrY
A. Found two small indentures in the light, on the nickel
part, in the glass.
Note: The photograph is marked "Exhibit 1 ".
By l\1:r. Lynch:
Q. Just leave that picture here, l\ir. Carr. Did you take
this light to Dr. Parker?
A. Yes.
Q. Did you request him to make an examination of the
spot you found on it?
A. Yes.
Q. Did you see the report he made?
A. I have a. certificate from Dr. Parker. ''Examination
of stain on automobile lamp. Specimen received 1/22/29.
Specimen examined 1/22/29. Submitted by Sheriff Wen dell.
Result: Does not consist of blood. H. G. Parker,. Bacteriologist.''
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Q. That was the cowl light you carried there for the examination f
A. Yes.
Q. Were there any other marks on this automobile that you
examined?
A. Yes. A part of the apron was split; that is, on the right
hand fender there is an apron on the side, and that was split
and bent back.
·Q. You mean part of the fender~
page. 221 ~ A. Part of the fender, yes.
Q. "'\Vhat was the position of the headlight that
was bent with reference to the direction tha.t the light would
be thrown?
A. Bent to the right, to one side.
Q. How much of an angle, have you any idea?
A. Bent almost completely around to the right.
Q. Did you noti-ce the rest of the automobile7
A. Yes.
Q. What make of tires did it have?
A. Dayton tires.''
And also testified:

Q. Did you find any otl1er marks on the automobile than
what you have told a bout Y
A. Only on the righthand fender. That appeared to be
smeared. What I mean by that is possibly it had been wet or
muddy and looked as though it had been wiped off and dried
and it left kind of a smear.
Q: Were there any marks of that type on the car at any
other place~
A. Well, yes-not exactly that type. I am not referring
to the lefthand side because when I seen the car it had already
turned over and the other side, of course, was pretty well
damaged. I am only referring to the righthand side.'' ·
Whereupon the defendant, by counsel, moved the Court to
strike out said evidence, but the Court overruled said motion,
to which action and ruling the defendant, by counsel, duly
excepted for the reasons that the same was not connected
up with the defendant; that it did not appear when the automobile marks were made, whether fresh or old, or whether
they had any connection with the death of Bradley; that the
evidence as to the automobile was not connected
page 222 ~ up with Bradley or with the marks found near
the place Bradley's body was found.
.
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And the Commonwealth introduced us a witness one, J.
F. Estes. Before his examination was ·begun the defendant,
by counsel, moved the Court to refuse to receive his testimony
on the ground that Estes would testify that he saw the au- tom.obile which was examined in the ·City of Norfolk and
followed it until it was overturned at a point five miles from
where the body of Bradley wa3 found and there recognized
the defendant as the driver of the car, and that this would
be insufficient to connect the defendant with the death of
Bradley, or to establish criminal negligence, but the Court
overrule¢~. said motion, to which action and. ruling· of the
·Court defendant, by counsel duly excepted for the reasons
stated.
After being asked if he had seen the defendant on the night
Bradley's body was found, Estes was examined by the Commonwealth's Attorney as follows:

"Q. Please tell the jury fully where you saw him and under what conditions!
A. I stopped my motorcycle at 26th and Church Streets on
January 12th at seven o'clock. I 'phoned in at the little
confectionery store on the corner at two minutes past seven.
I got on the motorcycle and started towards Fairmount Park,
and I got about a block from Church Street, on 26th Street,
and I met a Durant Sedan coming west on 26th Street and one.
of his headlights was shining over to the curb. His right headlight was bent fact out, turning around sidewise, and shining
over the fender, and I turned around to catch up with him,
right in the middle of the street and he started speeding· and
I trailed him down on to 26th and Chur~h S'tretes.''
to which evidence the defendant, by counsel, objected, but the
.Court overruled said objection, to which action and ruling
the defendant, by counsel duly excepted for the
page 223 ~ reason that it was not c.onnected up with the
death of Bradley anCl would not establish criminal
;negligence and that the testimony was irrelevant and immaterial.
And the witness, J. F. Estes, on behalf of the Commonwealth, after testifying that he saw an automobile near the
corner of Church and 26th Streets, in the City· of Norfolk, and
that --the right headlight was bent towards the right; that he
turned his motorcycle around to catch the automobile; that
the automobile speded up and the witness chased it to 18th
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Street in the City; that in turning off 18th Street into a field
alongside the street the automobile was capsized, testified asfollows:
''I jumped off the motorcycle and went over to the ca.r and
asked him, 'Are you hurt, Speed~ and he hollered out through
the car and said, 'No, I am not hurt', or 'No, something like
that, and I said 'Open the door', and he opened the door from
the inside. The car 'vas 'laying over on its left side, and he
opened the door from the inside and handed me one five gallon jug of whiskey and he said, ':Hide this in the bushes and
don't say anything about it.''
to which testimony the defendant objected, but the Court overruled said objection, and defendant, by counsel, duly excepted
for the reasons that the identification of Fentress did not
connect him with the death of Bradley, or tend to establish
criminal negligence on his part, and the testimony as to possession and transportation of whiskey was irrelevant and
immaterial to the issue in this case.
At the close of the testimony of J. F. Estes, introduced
as a witness by the Commonwealth (which testimony is set
forth in Bill of Exception No. 1 which is hereby referred to
as a part hereof), the defendant, by counsell,
pag~ 224 ~ moved the Court to strike out all of his testimony,
but the Court overruled the motion and the defendant, by counsel, duly excepted for the reasons that it
established no connection between the defendant or the automobile and death of Bradley; that the point where the witness first saw the automobile was about three miles from tho
place where Bradley's body was found and that the evidence.
shows that the automobile could have reached that point from
a great number of streets and roads, and the presence of the
automobile where the witness first saw it did not establish that
it had used the road alongside of which Bradley's body was
found but only a possibility that it could have traversed said
road.
·
W. J. Copeland was· introduced as a witnes by the Commonwealth, and after testifying that he went to the point
where Bradley's body was found but did not make any ex..;
amination at that time, he was examined by the Common'vealth 's Attorney as follows:

"Q. When did you make

a~

examination?
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A. I was at the place and Mr. nowe, Detective Dowe, come
up there and asked me to go .down there, and I did, and I
walked around and the only investigation we made was to
see there the car had run off in the mud.
Q. vVhen was that f
A. The same night, I suppose about an hour afterwards,
and he was talking around there about it and said, .'What
Jdnd of cord was itf' and I said,. 'It is a. Dayton Cord'.''
to which testimony the defendant, by counsel, objected, but
the Court overruled the objection and the defendant, by counsel, duly exc.epted for the reason that a conversapage 225 ~ tion between outside parties in absence of the
defendant was not admissible, and that the testimony did not tend to establish any connection between defendant and Bradley's death, nor any criminal negligence, nor
when the mark or impression was made, or any connection between it and the death of Bradley.
And the ·Commonwealth's Attorney, speaking of the mark
of impression of the automobile tire, asked witness Copeland:

'' Q. When did you decide when you saw this mark as to
what it was?
to which question the defendant, by counsel, objected, but the
=Court overruled the objection and permitted the witness to
answer.

''A. I knew it was a Dayton tire that made

it.~

to which action and ruling of the Court the defendant, by counsel, duly excepted for the reasons stated in the exception
inext above noted.
Witness Ted Miller, a Sergeant on the Police Fqrce of the
City of Norfolk, was introduced on behalf of the Commonwealth, after testifying that at a.bout two o'clock A. M., the
morning after Bradley's body was found, he was at the residence of the defendant, was asked by the Commonwealth's
Attorney what he found on the door of the residence1 and
replied:
·u A. On the door knob on the side door there was a red
·substance which looked to me like blood,''

Alonzo Fentress v. Commonwealth of Virginia.

187

to which the defendant, by counsel, objected, but the Court
overruled the objection, and the defendant, by
page 226 } counsel, duly excepted for the reaons that it was
a mere opinion calculated to prejudice the jury
against the defendant and bore no relevancy or materiality
to the issue in this case.
·
And the defendant tendered this his Bill of Exception
No. 5, and prayed that the same be signed, sealed, enrolled
·and made a part of the record, which is accordingly done this
lOth day of February, 1930, within ·sixty days from the entry
of final judgment herein, and after it had been made to appear in writing that reasonable and timely written notice of
.the time and place of presentation hereof had been given to
t-he Commonwealth's Attorney.
Given under my hand and seal this lOth day of Februa:ryJ
1930.

C. W. COLEMAN, (Seal)
Judge of the Circuit Court of the
1County of Norfolk.
page 227

~

Virginia :

In the Circuit Court of the County of Norfolk.

BILL OF EXCEPTION NO. 6.
,Commonwealth of Virgini_a

v.

Alonzo E. Fentress.
BE IT RE.1viEMBER.ED, That upon the trial of this case,
·and after the jury had been sworn to try the issue joi~ed,
and after tl1e Commonwealth's Attorney had introduced and
examined all of the witnesses on behalf of the Commonwealth
and had rested its case (the evidence being set forth in Bill
of Exception No. 1, which is hereby referred to as a part
hereof), the defendant mo-c-ed the Court to ·strike out all of
· the Commonwealth's evidence, but the ·Court overruled the
motion and the defendant, by Counsel, duly excepted, for the
reasons that there was not sufficient evidence to support a
verdict of guilty against the defendant; that the defendant
had not been connected with the death of Bradley; tha.t the
evidence did not show that Bradley had been killed by an au-
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tomobile; that the marks and depressions on the road were
. not connected with Bradley's death; that it did not appear
from the evidence whether the marks had been recently made;
that if Bradley was killed by an automobile there was not
sufficient evidence to establish criminal negligence on the part.
of the driver of the automobile; that the evidence on ·behalf
of the Commonwealth at most could not more than
page 228 ~ create the inference that because Bradley's body
was lying alongside of the road and there were
marks of an automobile tire in that vicinity, he was struck by
an automobile, and upon the inference base the presumption
that the automobile was so recklessly and wantonly driven in
disregard of the lives and safety of others as to render the
driv~r criminally negligent, and upon this presumption based
on sp.ch inference further base another presumption that th_e
automobile owned ·by the defendant was the one which killed
Bradley because it 'vas seen at a point about three miles from
the place Bradley'·s body was found because it could have
traversed the road alongside which Bradley's body was found
although it could have reached the place where it was seen
by Estes from a great number of other streets and roads.
And the defendant tendered this its Bill of Exception No.
6, and prayed that the same be ·signed, sealed, enrolled and
;made a part of the record, which is accordingly done this
lOth day of February, 1930, within sixty days from the entry
of final judgment herein and after it had been made to appear
in writing that reasonable and timely written notice of the
.time and place of presentation hereof had been giyen the
.Commonwealth's Attorney.
Given under my hand and seal this lOth day of February,
1930.
C. W. COLEMAN, (Seal)
Judge of the Circuit Court of the
·County of Norfolk.
page 229 ~ Virginia :
In the Circuit 1Court of the County of Norfolk.
Commonwealth of Virginia

v.
Alonzo E. Fentress.
. (See manuscript for photograph.)
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The ·Court doth certify that the above photograph was ad-·
mitted in evidence as an exhibit in the above entitled case.
Given under my hand and Seal this lOth day of Feby.,
1930.
C. W. COLE,MAN, (Seal)'
Judge of the Circuit Court of the
County of Norfolk.
.I

page 230 } Virginia:
In the Circuit Court of the County of Norfolk.
Commonweafth of Virginia

v.
Alonzo E. Fentress.
I

(See manuscript for photograph.)

The Court doth certify that the above photograph was ad~
mitted in evidnece as an exhibit in the above entitled case.

.

Given U)lder my hand and Seal this lOth day of Feby.,
1930.
C. W. OOLE·~fAN; (Seal)
Judge of the Circuit Court of th~
County of Norfolk.

page 231 } Virginia:
In the Circuit 1Court of the County of Norfolk.
Commonwealth of Virginia

v.
Alonzo E. Fentress.
DEPART~IENT

OF HEALTH, NORFOLI{, VA.

No. 2.
P. S . .Schenck, 1\L D. Health Commissioner

Examin~tion of Stain on automobile lamp.
Specimen Received 1/22/29 Specimen Examined 1/22/29

190

Supreme Court of Appeals of Virginia.

Submitted by Sheriff Wendell. Result Does not consist of
,blood.

H. G. PARKER, Bacteriologist.
, The Court doth certify that the above certificate 'vas admitted in evidence as an exhibit in the above entitled case.
Given under my hand and Seal this lOth day of Feby.,
-1930.

C. W. COLEMAN, (Seal)
Judge of the Circuit Court of the
County of Norfolk.
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~

State of Virginia,
County of Norfolk, to-wit:

I, A. B. Carney, Clerk of the Circuit ·Court of Norfolk
iCounty, State aforesaid, do hereby certify that the foregoing
.is a true transcript from the records in the case named. I
further certify that said transcript was not made up and
completed until the Attorney for the Commonwealth had due
notice of the making of the same, as required by law.
Given under my hand this the 3rd day of 1\{arch, 1930.
A. B. CARNEY, Clerk.
By V. 'C. RAND.A.LL,
Deputy Clerk.
A Copy-Teste:
H. STEvVART .JONES, C. C.
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