RULE 14-BRIEFS

1. Form and contents of appellant's brief. The opening brief of the appellant (or
he petition for appeal when adopted as the opening brief) shall contain:
(a) A subject index and table of citations with cases alphabetically arranged. Citations
•f Virginia ~ases must refer to the Virginia Reports and, in addition, may refer to other
eports containing such cases.
(b) A brief statement of the material proceedings in the lower court, the errors assigned,
nd the questions involved in the appeal.
(c) A clear and concise statement of the facts, with . efcrences tu the pages of the record
7hcre there is any possibility that the other side may question the statement. Where the fact~
re controverted it should be so stated.
( d) Argument in support of the position of appellant.
The brief shall be signed by at least one attorney practicing in this court, giving his address.
The appellant may adopt the petition for appeal as his opening brief by so stating in the
ctition, or by giving to opposing counsel written notice of such intention within five days of
lie receipt by appellant of the printed record, and by filing a copy of such notice with the
lerk of the court. No alleged error not specified in the 01.cning brief or petition for appeal
hall be admitted as a ground for argument by appellant on the hearing of the cause.
2. Form and contents of appellee'a brief. The brief for the appellee shall contain:
(a) A subject index and table of citations with cases al11habetically arranged. Citations
f Virginia cases must refer ,o the Virginia Reports and, in addition, may refer to other
eports containing such cases.
(b) A statement of the case and of the points involved, if the appellee disagrees with
1e statement of appellant.
(c) A statement of the facts which are necessary to correct or amplify the statement in
ppcllant's brief in so far as it is deemed erroneous or inadequate, with appropriate reference
) the pages of the record.
(d) Argument in support of the position of appellee.
The brief shall be signed by at least one attorney practicing in this court, giving his address.
3. Reply brief. The reply brief (if any) of the appellant shall contain all the authorities
elied on by him, not referred to in his petition or opening brief. In other respects it shall
onform to tlie rcquiremer,t$ for appellee's brief.
4. Time of filing. (a) Cii>il ca.se.r. The opcni .. g brief of the appellant (if there be one
1 addition to the petition for appeal) shall be filed in the clerk's office within fifteen days
fter the receipt by counsel for appellant of the printed record, but in no event less than
,venty-five days hefore the first day of the session at which the case is to be heard. The
rief of the appellee shall he filed in the clerk's office not later than ten days before the first
ay of the sessi011 at which the case is to be heard. The reply brief of the appellant shall br
led in the clerk's office not later than the day before the first day of the session at which
1e case is to be heard.
(b) Cri•11i11al Cases. ln criminal cases briefs must be filed within the time specified in
ivil cases; provided. however, that in those cases in which the records have not been printed
nd delivered to counsel at least twenty-five days before the beginning of the ne'ltt session of
1e court, such cases shall be placed at the foot of the docket for that sf'ssion of the court,
nd the Commnnwealt11's brief shall be filed at least ten days prior to the calling of tlic case.
nd the r!'ply brief for the phintiff in <·rror not later than ,he ,fay before the case is called.
( c) Stipiilation of cmm.srl as to filing. Counsel for opposing parties may file with the
lerk a written stipulation changing the t:me for filing briefs in any case; provided, however,
1at all hriefs must he file<l not" later than the day before such case is to be heard.
5. Number of copies to be filed and delivered to opposing counsel. Twenty co_pie~
f ,·ach hrief shall he filed wi1h the clerk of the court, anii :,t least two copies mailed or
elivcrcc! to oppo5ing counsel on or before the day on which the brief is filed.
6. Size and Type. Briefs shall be nine inches in length and six inches in width, so a~
> conform in dimrnsions to the printed record, and shall be printed in type not less in size.
, to hei~ht and width, th:rn th~ type in which the rerord is printed. The record number of
1c case and names of counsel shall be printed on the front cover of all briefs.
7. Non-compliance, effect of. The clerk of this court is directed not to receive or file
brief which fails to comply with the requirements of this rule. If neither side has filed a
roper brief the cause will not he heard. If one of the parties fails 10 file a proper brief
e can not be heard, but the case will be heard e.-r parte upon the argument of the party bv
·horn the brief has been filed.

In The
SUPREME ·COURT OF APPEALS· OF VIRGINIA
At Richmond
JULIAN S. SHACKELFORD ............. Plaintiff in Error
v.

COMMONWEALTH OF VIRGINIA ..... . Defendant in Error
PETITION FOR A WRIT OF ERROR.

To the Hon.arable, the Supreme Court of Appeals of Virginia:
Your petitioner, Julian S. Shackelford, respectfully represents
that he is aggrieved by a final judgment of the Circuit Court of
Greene County entered April 3, 1944, whereby petitioner was convicted under an indictment ·charging him with unlawfully, feloniously and maliciously stabbing, cutting and wounding one Mary S.
Taylor and causing her bodily injury by means of a blow with his
fist, with intent to maim, disable and kill her. A transcript of the
record in said proceedings accompanies· this petition.
PROCEEDINGS.
Petitioner was indicted by a grand jury of the Circuit Court of
Greene County, Virginia, on March 20, 1944. He entered a plea of
not guilty and having waived trial by jury the evidence was heard
ore tenus before the Judge of said Court of Greene County
March 22, 1944. A transcript of the evidence is filed h~rewith. At
the conclusion of the evidence the Court found the accused "guilty
of unlawful assault with intent to maim, disfigure, disable and kill,
and fixed his:punishment at two years in the penitentiary."
.*On April 3, 1944, the Court entered an order reciting
2*
the appearance of the Attorney for the Commonwealth
and of petitioner, by counsel, and the renewal by counsel for petitioner of his motion heretofore made during the current term of the
Court to set aside the judgment of the Court and to grant a new
trial upon the ground that the aforesaid judgment was contrary to
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the law and evidence, and that the evidence is not sufficient to establish a felony. The Court overruled this motion and· refused to set
aside the judgment.
ASSIGNMENT OF ERROR.
Petitioner assigns as ·error the .action of the Trial· Court in en~
teting judgment of conviction because( 1) It is contrary to the law and the evidence in that the evidence
is not sufficient to establish a felony.
STATEMENT OF FACTS.
· The facts are brief and uncontradicted. Petitioner, at the time
of the commission of the offense, was married to Fannie Lee
Shackelford who was staying at the home of her mother in Greene
County. ·Mrs. Shackelford's sister, Mrs. Mary Taylor, was visiting
in :the: home. Early in the morning of January 31, 1944, petitioner
wentto the house in which his wife and her s~ster were staying,
met his wife.in the kitchen, and had some discussion of their marital
relationship, petitioner insisting that his wife accompany him to
their home. The sister, Mrs. Taylor, hearing the discussion, got up
.from her bed, put on her robe and slippers, went down to the kitchen, and ordered petitioner out of the house. Petitioner became
angered and struck Mrs. Taylor three blows with his fist, two of
the blows apparently on the face and the other on the back of the
head. Mrs. Taylor did not fall but remained in a standing position,
left the kitchen, walked across the yard, across an inter- ·
3:ois
vening small lot to the *house of one Deane described as
· being the distance of about two city blocks. Mrs. Taylor
testified that before she was struck that petitioner said to her- "This
is the third time you have messed in my business and this time I
will finish you." When Mrs. Taylor arrived at the Deane home her
face was .bloody, her nose bleeding. Upon being examined later by
Dr. 'Tunstall it was found that the bridge of .her nose was broken
and the :nose. was pressed over to one side. Dr. Tunstall treated her
and,she. recovered normally. In addition to the broken .nose, her eye
was swollen and discolored and there was a bruise on .her face, all
of: which later cleared up, except at the time of the hearing there
was some swelling over..one eye.
. . Following the altercation .in the kitchen, petitioner went to the
home.of Mr.John Morris, Trial Justice of Greene County, told.him
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of the occurrence, offered to surrender himself, and asked Mr. Morris to send for a doctor for Mrs. Taylor.
ARGUMENT.
Counsel for petitioner have no disposition to c1.ttempt to condone
the offense petitioner had committed. The attack on Mrs. Taylor
was not justified and petitioner fully realizes that under the impulse
of the moment he permitted an excitable temperament and uncontrolled t~mper to cause him to commit an offense which he deeply
regrets, but it is. earnestly submitted that the offense committed
does not, under the law of Virginia, constitute a felony and is not
properly punishable by confinement in the penitentiary for a period
of two years, in accordance with the judgment of the Tria:l Court.
Before a conviction can be had under the statute under which
this indictment was found ( Code Section 4402) known as· the
Maiming Act, it is necessary that the accused shall commit the acts
alleged "with intent to maim, disfigure; disable and kill/1
4*
*and, of course, if this intent does not· exist or cannot
properly be presumed there can be no conviction under the
Act. As a rule, intent is presumed from the circumstances ·surrounding the commission of the offense and .from the use of a
weapon by the accused. So far as we have been able to ascertain,
however, the Virginia Court has never held that this requisite intent
may be presumed from striking with the fist a:lone. Indeed, there
are decisions to the contrary.
The first case of interest on this point is ·M'Whirt's Case, 3rd
Gratt. ( 44 Va.) 594. ·
In this case the felonious intent was questioned and the Court
held that it might be presumed from the manner in which· the attack
was made.
" . . He attacked him with his fists, and knocked him
to the ground. In that condition, he continued, for a
space as it would seem of five minutes; to beat with his
fists and stamp with his feet, the prostrate unresisting,
supplicant, begging his assailant to desist; and :invoking
the Lord. He broke the nose, and inflicted on·the face,
the neck, the head, the chest: the belly, and even the· privates of the deceased, injuries and bruises,. exhibiting the
marks of the most outrageous· violence~·· :At· the call of
some of the p·arty present to stop, the prisoner then. de-
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sisted from further violence; but threatened to renew the
attack, when the deceased complained that he had been
beaten for nothing. That night the deceased died in consequence of the injuries received by him from this beating. " ....... No one can review these transactions without seeing most clearly that great bodily harm at least
,vas intended to be perpetrated upon the deceased."

It is submitted that the attack in this case was very different from
that in the case at bar. Here the person attacked was not .knocked·
down and there was no permanent injury.
Again, in Vawter v. Coninionwealth, 87 Va. 245, the Court held
that "the intent to disable charged in the indictment must be understood to be of a permanent disability and not nierely one which
may be temporary."
In the case at bar there was no permanent disability.
5*
*In Lee v. C om.1110wwealth, 135 Va. 572, the Court reversed the conviction saying:
" . . . If Lee only used his fist, then there would be no
presumption from that fact alone that he intended to permanently·disfigure his adversary, and yet some temporary
disfigurement would naturally be expected, and would almost necessarily- follow, from such a blow The word
'disfigure' in the maiming statute ( Code, sec. 4402),
under which this indictment was found, means a permanent and not merely a temporary and inconseque.ntial
disfigurement.
Vawter's Case, 87 Va. 245, 12 S. E. 339; 1 Russ. Cr.
598; 26 Cyc. p. 1600."
The last pronouncement of the Court on this subject, so far as
we are advised, is contained in Roark v. Cornmonwealih, 182 Va.
244. In that case. the accused struck one Perkins with his fist,
knocked him to the ground, and in falling his head -struck the sidewalk causing a fracture of the skull from which he died. Defendant
was convicted by the Trial Court of involuntary manslaughter and
sentenced to three years confinement in the penitentiary. The Court
reversed this conviction and in an opinion by Mr. Justice Hudgins,
in discussing one of the instructions, said :

"The defendant conceded that the instructions to which
he obj~cted state correctly the abstract principles of law,
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but contends that it was reversible error to give them in
this case as the evidence was not sufficient to establish
either express or implied malice, the distinguishing element between murder and manslaughter.
. "The Attorney General, in his able brief, contends that,
on the evidence, the jury had a right to imply malice and
find the accused guilty of murder in the second degree.
The evidence upon which this contention is based is as
to the force of the blow· and the disparity in size and
strength of the parties.
Several of the witnesses for the Commonwealth stated
that Perkins was knocked backwards and that his head
struck the pavement while his feet were still in the air.
The defendant was a young man 35 years of age and apparently strong. Perkins was an elderly man 59 years of
age, 5 feet 7 inches in height, weighing only 135 pounds.
At the time of the homicide he was not in good health and had just recovered from an attack of influenza. It
was apparent to the defendant that he had been drinking.
"Ordinarily, the fist is not regc1;rded as a dangerous
· or · deadly weapon. Hence, usually, death is
6*
*not held to be a natural and probable result
of a blow with the bare fist. Under ordinary
circumstances no malice may be inferred from such a
blow even though death results. 26 Am. J ur. 361; People
v. Crenshaw, 298 Ill. 412, 131 N. E. 576, 15 A. L. R.
671. However, an assault with the bare fists may be
attended with such circumstances of violence and brutality that an intent to kill will be presumed."
In support of the last sentence in the above quoted portion of
the Court's opinion, reference is made to M'W/z.irt's Case. We have
already seen that the conduct of the accused in that case, consisting
of oft repeated blows, long continued, c1:pplied to a defenseless man
on the ground, accompanied by stamping the party on the ground,
was such as to raise the presumption of malice. We submit, however, that the case at '41.r cannot be based upon the finding in
M'Whirt's Case but rather should be controlled by the language
used by Mr. Justice Hudgins that"Ordinarily the fist is not regarded as a dangerous or
deadly weapon. Hence, usually, death is not held to be a
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natural and probable result of a blow with the bare fist.
Under ordinar)' circumsflmces no malice ma)' be inferred
from such a bl01.o even though death results."

It would appear, therefore, that we have in Virginia holdings by
our Supreme Court of Appeals illustrating cases in which malice
may be presumed from personal attacks without weapons, first,
M'Whirt's Case, where malice was presumed, the other, the Roark
Case where there was no persumption of malice. The case at bar
would appear to fall between the two. We earnestly submit that
the present case is more nearly in line with the holding in the Roark
Case than in that of M'Whirt's Case. It is true that here we have
an attack with the fist causing injury. Again, we reiterate, we do
not condone this attack, but there was no permanent injury and the
attack was not continued, persisted in and aggravated to such an
extent as to raise the presumption of malice. "Malice may not be
presumed from an attack with the fist alone."

7*

*CONCLUSION.

It is submitted, therefore, that the evidence in this case was in-sufficient to support the judgment of the Trial Court and that the
judgment is therefore contrary to the law and the evidence.
Therefore, petitioner prays that a writ of error and supersedeas
be awarded to him, that the aforesaid judgment of the Circuit Court
of Greene County, Virginia, be reversed and annulled.
Notice that Counsel for petitioner will present this petition, with
the record attached, to the Honorable George L. Browning, Associate Justice of the Supreme Court of Appeals of Virginia, at his
home in Orange, Virginia, ~bout 3 :30 P. M. on July 28, 1944, was
given to Honorable R. N. Early, Commonwealth's Attorney for the
County of Greene, on the 27th day of July, 1944, and a copy of
this petition was delivered to the said Commonwealth's Attorney
' on the morning of July 28, 1944, pursuant to understanding had
with him.
In the event a writ of error is granted this petition will be
adopted as the opening brief for the Plaintiff in Error. And petitioner will ever pray, etc.

JULIAN S. SHACKELFORD
By Counsel

Julian S. Shackelford v. Commonwealth of Virginia
Harold R. Stephenson.
Perkins-Battle & Minor
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p. q.

I, John S. Battle, the undersigned attorney-at-law, practicing in
the Supreme Court of Appeals of Virginia, do hereby certify that
in my opinion the judgment referred to in the foregoing. petition
should be reviewed by the Supreme Court of Appeals of Virginia.
JOHN S. BATTLE
-Charlottesville,. Virginia .
Rec. 7-28-44

G. L. B.

Writ of error awarded and supersedeas granted, but. not .
to operate to discharge accused from custody, if in custody, or to release him from bail, if out on bail.
George L. Browning
8-23-44
Received August 23, 1944

.
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*VIRGINIA: IN THE CIRCUIT COURT
OF GREENE COUNTY.
COMMONWEALTH OF VIRGINIA,
Plaintiff

v.

ON CONVICTION- OF FELONY

JULIAN S. SHACKELFORD,
Defendant

To Nimrod Early, Esquire,
Commonwealth's Attorney for the County of Greene, Virginia.
You are hereby notified that at 10 o'clock A. M. on the 23rd day
of May, 1944, we will present to Honorable Lemuel F. Smith,
Judge, Certificates of Exception for signature in the above styled
case pending in the aforesaid Court.
Harold R. Stephenson
Perkins, Battle & Minor
By John S. Battle
A ttorncy for Defendant.
1
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Legal and timely service of the above notice is accepted.
R. N. EARLY
Attorney for the Commonwealth for
the County of Greene, State of Virginia.
*To Honorable R. Nimrod Early,
Commonwealth's Attorney of Greene County
Standardsville, Virginia
Please take notice that on Wednesday, Jun~ 28, 1944, at 10 o'
clock A. M., we will app:y to the Clerk of the Circuit Court of
Greerie County, Virginia, for a transcript of the record in the case
of Commonwealth of Virginia v. Julian S. Shackelford lately
pending in said Court, for the purpose of filing a petition in the
Supreme Court of Appeals of Virginia for a writ of error in this
case.

9*.

Respectfully submitted,
Harold R Stephenson
Perkins, Battle & Minor
,
Counsel for Julian S. Shackelford
I hereby acknowledge legal and timely service· of this notice.
R. N. Early,
Commonwealth's Attorney of Greene
County, Virginia.
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RECORD
VIRGINIA

IN 'THE CIRCUIT COURT
COUNTY.

OF GREENE

Julian S. Shackelford ....................... Plaintiff-in-Error

v.
Commonwealth of Virginia ..... , . . . . . . . . . . Defendant-in-Error
Transcript of Record
John S. Battle,
Charlottesville, Va., ................... . Attorney of record for
plaintif/-in-error

R. N. Early,
Standardsville, Va.
W. 0. Fife
Charlottesville, ........................ Attorney of record for
Attorneys for the Commonwealth
def endant-in-error ·
INDICTMENT
page 2~

COMMON\tVEALTH OF VIRGINIA,

County of Greene, to-wit :
In the Circuit Court of Greene County March Term, 1944.
The grand jurors of the Commonwealth of Virginia, in and for
the body of the County of Greene now attending the Circuit Court
of the said County, upon their oath present that Ju 1ian S. Shackelford within twelve months prior to the finding of this indictment.
to-wit, on the thirty first day of January, in the year one thousand
_ nine hundred and Forty four and in the said County, unlawfully
feloniously and maliciously with a finger ring of heavy type then
and there upon a finger of his fist, did strike one Mary S. Taylor,
with said fist with said ring thereon, unlawfully, feloniously and
maliciously with intent her the said Mary S. ·Taylor, then and there
to maim disfigure, disable and kill, against the peace and dignity of
the Commonwealth of Virginia.
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SECOND COUNT:

And the grand jurors aforesaid do further
present that the said Julian S. Shackelford, on the thirty first day
of January 1944, in the county aforesaid, did unlawfully, feloniously and maliciously stab, cut and wound one Mary S. Taylor,
and cause her bodily injury by means of a blow with his fist, with
intent her, the said Mary S. Taylor to ·maim, disable and Kill,
against the peace and dign.ity of the Commonwealth of Virginia.
Upon the evidence of Mary S. Taylor, Robert C. Deane and
Mrs. Robert C. Deane witnesses sworn in open court and sent to
the grand jury to give evidence.
R. N. EARLY
Attorney for the Commonwealth

I, LEMUEL F. SMITH, Judge of the Circuit Court
page 3 ~
. of Greene County, Virginia, do hereby certify that the
foregoing constitutes the evidence adduced and the other incidents
of the trial before me without jury- jury having been waived by
, both parties- in the Circuit Court of Greene County, Virginia, on
the 23rd day of February 1944, together with written opinion of
Trial Court in the case of Commonwealth of Virginia v. Julian S.
Shackelford, involving a charge of unlawful, felonious and malicious assault; and I do further certify that to the findings of the
Court and to its action in entering final judgment against the defendant the said defendant, by Counsel, excepted and assigned the
following grounds, viz: That the aforesaid judgment is contrary to
the law and the evidence and that the evidence is not sufficient to
establish a felony; further I hereby certify that the said evidence
and incidents of trial, and said written opinion, together with this
certificate, were presented to me for verification and certification on
the 23rd day of May, 1944: and that said 23rd day of May, 1944, is
within sixty days of the final judgment rendered in this case, and
that before e:ertifying the said evidence and incidents of trial and
said opinion I have ascertained that Hon. R. Nimrod Early, Commonwealth's Attorney of the County of Greene, State of Virginia,
had reasonable notice in writing of the time and place when the
aforesaid evidence, incidents of trial, opinion and this certificate
would be presented to me for my signature, and that the said Commonwealth's.Attorney was present at the time of my authentication
hereof.
Given under my hand this 29th day of May 1944.
Lemuel F. Smith

Julian S. Shackelford v. Commonwealth of Virginia
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Dr. Cittltbert Titnsta.! l
Judge of the Circuit Court of
Greene County, Virginia.
page 4~

VIRGINIA: IN. THE CIRCUIT COURT OF
GREENE COUNTY.

COMMONWEALTH

v.

EVIDENCE

JULIAN S. SHACKELFORD
Before:

Hon. Lemuel F. Smith,
Judge
March 22, 1944

Present:

page 5~

Nimrod Early and 'N. 0. Fife,
Attorneys for Commonwealth ;
E. 0. McCue, Sr., Attorney
for Defendant.

COMMONvVEALTH v. SHACKELFORD

BY W. 0. FIFE:
Q. Would you state your name?
A. Dr. Cuthbert Tunstall.
Q. What is your occupation?
A. Physician.
Q. You specialize in what?
A. Eye, nose and throat.
Q. You practice at Charlottesville, do you not?'
A. Yes.
Q. Did you see Mrs. Taylor sometime shortly after the 31st of
January?
A. I saw her on the 31st.
Q. At your office?
A. No, near Ruckersville.
Q. At her home in this county?
A. Yes.
Q. What time?
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Dr. Cuthbert T unstaJl
A. About nine at night.
Q. What was her condition at that time?
A. She was lying in bed and suffering some. Her nose had been
broken and pushed over to the left. She had a bad bruise
and swelling over her eyebrow and another lump back of her
left ear. Her nose was swollen and both eyelids. Both eyes
were very much swollen and quite black.
Q. Did you see her after that?
A. Yes, I saw her two or three days later. The next day I saw
her and then the next day after that- maybe two days after
that and then I came back on February 24th.
Q. Were there some X-Rays taken?
A. Yes, she had X-Rays made to see if there was a
fracture.
Q. What did they disclose?
page 6 ~
A. Only one X-Ray showed anything wrong with
the bone and that showed a fracture oi the nasal bone.
Q. How many of those bones?
A. Two nasal bones. A fracture shows in an X-Ray only when
...... I believe I could make it clearer by demonstrating on
the X-Ray picture.
Q. Do you have the films with you?
A. Yes.
Q. Will you show them to the court?
X-Rays are exhibited to the court.
Q. Did you find any other fractures?
A. No.
Q. Did you observe the place over the left eye and the bruise and
lump?
A. Yes, and the nose pushed to the left.
Q. Do you recall whether one eye was closed or not?
A. The right eye was completely closed. She--could not open it,
apparently.
Q. Both eyes were black?
A. Yes.
Q. You spoke of a lump behind the ear.
A. Yes, on the left side behind the eye.
Q. Was the skin broken?
A. I don't think it was.

•
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Dr. Cuthbert Tunstall
Q. Could tell whether fr was struck with the hand or with an instrument?
A. I couldn't tell what it was struck with.
Q. You could not tell what she was struck with?
A. No.
Q. How recent have you seen her?
A. I think it was February 24th. Could I look at my card and
see? ..... Yes, it was February 24th.
Q. When you first saw her on the evening of January
page 7 ~
31st, was she in distress?
A. She was suffering ~ good deal.
Q. And when you saw her the next day?
A. She was still suffering quite a bit.
Q. On February 24th, had her condition improved?
A. Yes, the bone was in good condition. She complained of some
dizziness at times.
Q. What would that be due to?
A. It could be a result of the blow, but it would be a guess.
Q. Does it not accompany concussion ?
A. Yes, that is my guess.
Q. Could a blow of that intensity cause a concussion?
A. May very well cause it. Different people receive concussions
from different intensities of blows. Some boxers can take
quite a blow without danger.
Q. Does she still carry the marks of any of those injuries?
A. I haven't seen her.
Dr. Tunstall examines Mrs. Taylor's face and head from
witness stand.
Dr. Tunstall continues:
Her nose is still bent to the le£ t; but I can't see the knot from
,
here.
Q. Suppose you look and see.
A. Yes, the.re is a"very distinct lump over the eye.
Q. Have her eyes cleared up?
A. Still a little dark. Not bad~
BY E. 0. McCUE:
Q. You discharged the lady as recovered?
A. As far as healing goes, it is complete. I don't know what you
mean by recovery in a legal sense. There is no further re-
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Dr. Citthbert Tunstall and Mrs. 1vlary Taylor
covery. Her condition now will be permanent.
Q. 'T'he next you saw her was February 24th?
A. Yes.
·
The nose is very thin, is it not?
Do you mean her nose or noses in general? Hers is very
narrow.
It doesn't take much of a lick to break the nose.
That differs and depends on the person.
Haven't you had an experience with your daughter playing
basketball ?
Yes, She collided with a girl playing with her. They came toge~her hard.
She recovered?
Yes.
Rarely are there after effects of a broken nose?
Rarely.

page 8~
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.
A.

BY W. 0. FIFE:
Q. Were the injuries that you saw apparently the result of a light
or severe blow ?
A. I should say pretty severe.
Q. That a·s to all three of the injuries .... eyes, ears and nose?
A. I think it would· take a 11retty hard lick to cause any of those.
WITNESS: MRS. TAYLOR.
BY MR. FIFE:
Q. You are Mrs. Mary Taylor?
A. I am.
Q. Your home is where?
A. Chevy Chase, Mary land.
Q. Your age?
A. 55.
Q. You were born and raised in this county?
A. Yes.
Q. What has been the state of your health recently
· page 9 ~
before this affair?
A. Through November and December, I have been under a doctor's care for high blood pressure and heart. In January, I
was showing some improvement. , No further back than that.
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Mrs. Mary Taylor
Q. I believe that your mother had been suffering an illness and
died?
A. My mother died the 27th of January and was buried the 29th.
Q. Were you here prior to her death?
A. I came the 28th of January following her death. I got the
message in the evening about 5 :30 the 27th, and I came the
next morning.
Q. You went to the family home?
A. Yes.
Q. That's at Quinque?
A. Yes.
Q. And you stayed there until after this affair?
A. Yes.
Q. Did you see Mr. Shackelford prior to the morning of January
31st?
A. The day of the fttne.ral, Saturday morning. My sister-in-law
called me and said that he was out in the kitchen. My sisterin-law was in the dining room. He said "Good Morning,"
and I said, "Did you want to see me?" and he said "Not especially." I thought he had called for me. I turned and went
,
out.
Q. When you spoke of your sister, which one did you mean?
A. Dr. Sim's wife, Margaret.
Q. Who else was at the house at that time?
A. My husband, my daughter and her husband, my brother and
his wife, and Dr. Sims and his wife.
Q. Was your other sister there?
A. My sister, Mrs. Shackelford.
Q. What's her given name?
A. Fannie Lee Shackelford.
Q. She is the wife of the accused ?
A. Yes.
Q. On Sunday, did you se Mr. Shackelford?
page 10 ~
A. No . . .
Q. On Sunday night, who was there?
A. My sister, Mrs. Shackel ford, my nephew and myself.
Q. Which room did your sister occupy?
A. The room that is over the parlor.
Q. Upstairs?
A. Yes. The house is built so there are two bedrooms facing the
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Mrs. M_ary Taylor

Q.
A.
Q.

A.
Q.
A.
Q.
A.

Q.
A.
Q.
A.
Q.

A.
Q.
A.

page

Q.
A.
Q.
A.

Q.

A.
. Q.
A.

road. Her room is at the east end of the house. I occupied
the upstairs room on the west.
Your room is on the west side?
Yes.
The house faces approximately north and your room was on
the right and hers on the left?
No. Hers is on the right and mine on the left.
Both upstairs rooms?
Yes.
Was your husband here at the time?
No, my husband, my daughter and her husband returned to
Washington about 3 :00 that afternoon. Mrs. Shackelford,
her child and myself were there. And Mr. and Mrs. Robert
Deane were in the tenant house.
How far is the tenant house?
Through a lot. I don't know-about 200 yards.
To the rear of the house?
No, to the west side-toward Stevens store.
What, if anything, awakened you that morning?
I heard my sister go down the steps. I le£ t my door open and
she le£ t her door open.
What did you hear next?
I listened because often times a cow gets out. It was pitch
dark. She doesn't get up at that time of night. I listened, and
I thought I heard two people talking.
11 ~
Q. Could you distinguish the voices?
A. Not at first. After I listened a little while, I
heard a voice ringing out in an angry tone that I recognized.
Who was that?
Mr. Shackel ford.
What was he saying?
From where I was, I couldn't hear anything, but the end of
some words, so I put on my bedroom slippers, a pajama
jacket, and a robe, and when I went out into the hall, I heard
him say, "I married you and .Bland and you will come with
ipe and do as I say or·else."
Did you come downstairs?
I did .
\;\/here did you see Mr. and Mrs. Shackelford?
When I got to the foot of the steps, the doors were apart and
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lvlrs. 1.vlary Taylor

Q.
A.

Q.
A.
Q.
A.
Q.
A.

Q.
A.
Q.
A.
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Q.
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the light was on in the kitchen. When I got to the foot of the
steps I saw him yank a towel off the wall or door and step
back out of the sight of the door, and then I heard him say,
"I married you and Bland and you wiil come with me and
do as I say or else." There was some conversation, but I
didn't hear all of that. Those too in the same angry tones.
The tone was angry and loud.
Did you say something?
I was in the hall. I walked on into the kitchen and took a
few steps into the kitchen. My sister was standing holding a
rag or something with her hand to her face, and I was standing facing her, and he turned when I walked in and was facing me. I said, "Leave now."
When you went in did you observe any blood about l)er?
Not then. Her face was covered.
Holding as though she had been injured?
Yes.
What did you say?
I said, "Leave, leave now."
Is that all you said? '
That's all.
Then what happened?
I was about 6 fc~t from him. I was standing with my bathrobe together, and I looked him straight in the face. He
stepped forward and said, "This is the third time
you h:n-c messed in r.1y business and this time I
12 ~
will finish you."
Can you approximate the distance between you and him?
About two steps and then· he struck me.
Where did he strike you?
e
Between the eyes on the nose with his fist.
Do you know whether or not he is left handed?
Yes, he eats left handed.
How many times did he strike you?
The first blow blinded me and he struck the second time before I got myself collected. I threw my hand over my head.
I was conscious. I reeled around with ·my hand over my head
to protect my face and my head. Then he struck at the back
of my head.· My sister screamed when he first struck me, but
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Mrs. Mary Taylor

Q.
A.

Q.
A.

Q.
A.

Q.
A.
Q.
A.
Q.
A.
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Q.
· A.

she was behind him and she tried to grab his arms from behind.
·
Do you know how many times he struck you from the back?
I don't know exactly. I was conscious. I didn't fall or faint.
He struck me one more. My hand had a large brsise where
I had it over my head.
How did you get away from him?
I was in a stooping position. I couldn't get behind him and
my sister still was trying to grab him, and I realized he was
no longer able to hit me. I felt my way around the door and
felt my way to the porch door.
From there, where did you go?
I am perfectly familiar with every bush and shrub, and my
first impulse was to get help. I felt my way around the yard
and across the lot to Mr. Robert Deane's house, and I finally
got the gate open. I felt along a wire fence arid when I got
to the Deane's place, I think the air had revived me, and I
saw a light in Mrs. Deane's house. My right eye was closed
completely.
Was there blood on you?
At the first blow, the blood gushed all over me.
Where from?
My nose.
Did you continue to bleed ?
All the way-on my Jips an<l face. When I got to Mr.
Deane's, they were just getting up. I knocked on the window
pane, and I was bleeding. They came out and got me
inside.
13 ~
Q. You stayed there ·until help came?
A. I asked Mr. Deane to go quickly to the Sheriff. He
hed to go to Stevens to get him to go. Mr. Deane ran quickly
up and came back.
Was the doctor called for you?
No, Deane came back and took me home.
When you went back, had Shackelford left?
Yes, he had gone.
Did you see your sister's condition?
She followed me over there. I heard her call to me, but I
didn't answer because I didn't know but what he was following me. She found me and came in Deane's house and wiped
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1.lfr_s. Mary Taylor

Q.

A.
Q.
A.
Q.
A.
Q.

A.
Q.
A.
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Q.
A.
Q.
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the blood, · and I looked at her and the blood was running
down her face.
From what place?
Her eyebrow.
Was there a cut there?
Yes.
The doctor was called there to see you ?
Y cs, Stevens pho:1ccl the doctor, Dr. Foster came immediately.
Were you suffering?
Yes, Nervous chills and hysterics. I couldn't see. It is hard
to tell how I was suffering. Nobody had hit me before.
Were the blows severe?
They were as much as a strong man is able to make them .
Was there a door or piece of furniture to prevent your falling?
When I turned around and threw my hand over my head, I
stooped so that he could not get at me so easily. I did not
faint, I was just stooping from him and I did not take hold
of the door.
You were in a crouching position?
'
Yes, when he was beating the back .of my head.
Did Dr. Foster come?
Dr. Foster came immediately that morning.
What did you undergo the next day or so? Did you have
pain?
14 ~
A. I was very sick. 1\1y head was going round, and I
was sick at my stomach. There is no way to describe it, but I was very .sick.
Did you feel the injury to the head for a considerable time?
I felt the injury up until the 1st of March. Had dull pains
where the knot is.
How did the injury affect you?
It was kind of a motion of things revolving. If I tried to
stand up I couldn't without things revolving.
You appear to have some blackness about the eyes. Is that a
restilt of the injury?
Yes.
What was it he said to you when he struck you?
.
"This is the third time you have messed in my business and
this time I will finish you."
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1.l!frs. Mary Taylor

Q. Mrs. Taylor, had you ever knowingly interferred in his business?
A. Not knowingly; I know nothing about his business.
Q. Had you any ill feeling?
A. No, I liked him.
Q. Do you know of any reason, why he should have done what
he did?
A. No.

BY E. 0. McCUE:
Q. I understand up to the time of this affair you were on friendly
·
terms?
A. Yes.
Q. Did you hear your sister testify in a divorce case in Charlottesville ?
·
A. Yes.
Q. Didn't she testify that her husband was a little high tempered
and when he got angry that his voice raised and he would
lose his sense of reasoning?
A. I don't rec~l that.
Q. Wasn't that her statement?
A. I don't remember that.
page 15 ~
Q. She alleged that in the bill. Don't you remember
that?
A. Yes.
Q. It is a fact that when Mr. Shackelford gets angry, he loses
his reasoning power ?
A. I don't know what he loses when he gets angry.
Q. His wife ought to know?
A. Yes, she ought to.
Q. You spoke of the blood running from your sister's face.
Didn't that injury come from shutting a door?
A. I don't know how it happened.
Q. Wasn't she opening or closing a door?
A. I don't know, I wasn't present.
Q. Didn't she testify to that?
A. She testified in the divorce, but I· didn't see the accident.
. Q. For all intents and purposes, you have practically recovered,
haven't you?
A. It is hard to tell how a person recovers. I am a nervous per-
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son and I may never recover. I haven't rested a night since
night before last.
I understand that in January and February, you had been
under a doctor's care for high blood pressure?
Yes.
You are still suffering?
In January, my blood pressure was better. What since then,
I don't know. I have been under a doctor's care all through
February.
Did you not know that there was an understanding between
Mr. Shackelford and his wife after they were married, that
she was to remain on the mother's place until the mother
died and she was then to come with him to live?
I know absolutely nothing about any agreement they had.
Didn't she testify to that?
A. I don't know.
16~
Q. You were listening?
A. I don't remember that she said that she had agreed
to that.
You say you don't remember that he stated that in opening
or closing the door, he cut her eyebrow?
Yes, he said he had gone out of the door. Apparently, it was
the second time, he slammed the door. It cut her eyebrow.
Do you remember her being asked if it was not understood
that she was to go with him to his home?
Yes, I believe you did ask her, but I don't remember her saying she was going.
Do you remember her saying there as an understanding?
No, I certainly do not.
When you appeared on the scene, wasn't he undertaking to
persuade her to return with him?
No, I don't think he was trying to persuade her, he was trying
to force her.
He was trying to get her to return with him?
That was about 5 :30 or 6 :00 on a cold winter morning.
Wasn't he trying to do all he could to get her back?
I don't know what he was trying to do.
What was it he was saying to her?
He said, "I married you and Bland, and you will come with
me and do·as I say or else."
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Mrs. 11'1(!,Ty Taylor
Q. Then wasn't he trying to get her to go with him?
A. I don't know.
Q. If you had stayed upstairs, there wouldn't have been any
trouble?
· A. If I had stayed in WashingtonQ. You went down?
·A. That has been my home all my life.
Q. H you had stayed upstairs and let them alone, this wouldn't
have happened?
A. You can't deal· in ifs on that. If I had stayed in
page 17 ~
Washington, it wouldn't have happened.
Q. If you hadn't approached him?
A. I said, "Leave, leave now." My mother had just gone out of
that house and I couldn't stand a disturbance, and a distu'rbance he was making.
Q. Did you appear as a peace maker?
BY MR. FIFE: Mr. McCue keeps asking questions that
Mrs. Taylor has answered very directly
- and clearly-Q. Did you appear in a friendly attitude to Mr. Shackelford?
A. I walked into the room in just as friendly attitude as I am in
right now.
.
Q. Did you know that Mr. Shackelford had a doctor sent to administer to you?
A. I didn't know about that.
Q. Did you know that Mr. Shackelford went directly to Mr.
John Morris' house and had him send for the doctor?
A. I don't know where Mr. Shackelford went.
BY MR. FIFE:
Q. This was about 5 :30 A. M. ?
A. I think it was.
Q. It was not daylight?
A. It was dark.
Q. What was your weight?
A. 136.
Q. At the time, did Mr. Shackelford appear to be strong, robust
and in good health?
A. Yes.
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l\llrs. Robert Deane
WITNESS: . MRS. ROBERT DEANE
FIFE:
Q. This is Mrs. Robert Deane?
A. Yes.
Q. Where do you live?
page 18
A. On the Lydia Sims place at Quinque.
Q. Mrs. Deane, do you recall that on Monday morning, the 31st
day of January,. that Mrs. Mary Taylor came to you very
early in the morning?
A. Yes.
Q. What was her condition?
A. Holding her nose. It was bleeding. She said Mr. Shackelford had hit her three times. I washed her face. She had
blood all over her face.
Q. Were· her eye~ discolored?
A. Some.
Q. Were they swollen?
A. Yes.
Q. About what time was it?
A. 6:30
Q. Did you see anything of Mr. Shackelford?
A. No, I didn't.
Q. Did you see a car light down at the house ?
A. No, I hadn't gotten up when she came over. My brother had
just gotten up to start a fire in the stove.
Q. Did Mrs. Fannie Lee Shackelford come over to your house?
A. Yes, she followed Miss Mary over.
Q. She got there in a very few minutes?
A. Yes, soon after she did.
Q. Was Mrs. Taylor suffering very much?
A. Right smart. She was right smart crying .
Q. How was she dressed?
A. She had a night robe on and bedroom slippers.
page 19 r Q. It was right cold?
A. Awfully cold.
BY MR. McCUE:
Q. Do you know the route Mrs. Taylor took to your house?
A. Yes, she came along the path and felt her way along the
fence.
·
Q. How far? About two squares?
A. Yes, just a little lot.

r

-.~.

24

From the Supreme Court of Appeals of Virginia
Mrs. Robert Deane and John J. Morris

Q. It that on the yard of Mrs. Taylor's home?
A. No, outside. ·The lot is between her yard and my yard.

WITNESS: JOHN J. MORRIS.
BY MR. EARLY:
Q. You are Mr. John J. Morris?
A. Yes.
Q. What office do you hold?
A. Trial Justice.
Q. Do you recall on the morning of January 31st that Mr. Julian
Shackelfprd called at your house at rather an early hour?
A. I don't recall the 31st, but it was Saturday morning about
6 :00. I think it was Saturday.
·
Q. Did you know it was the morning he had the trouble?
A. Yes, that's right.
Q. This was a day or so after Mrs. Lydia Simms was buried?
A. That's correct. Mrs. Simms was buried on Saturday and this
was the following Monday morning, I believe.
Q. Will you tell the court any conversation you had with Mr.
Shackelford?
A. It was very early in the morning and I wasn't in a very good
mood at that early hour. Mr. Shackelford rang the bell, and
I went down and he came in. He appeared to be disturbed
and excited. He told me that he had gone down to Mrs. Lydia
Sims home and that he had some trouble with Mrs. Taylor,
his wife's sister, and that he had hit her several
times-two or three times, in fact. I asked him if
page 20~
he thought he had hurt her. He said he didn't
know how bad, but thought he had hurt her. He stated that
his purpose was to turn himself over to the law. I told him
that I didn't have the authority to arrest him. I told him to
report to the sh~riff. The sheriff came in a few minutes to get
a warrant-about five minutes after the call was made.
Q. Did he make any statements to you regarding Mrs. Taylor
or the sort of trouble ?
A. He said Mrs. Taylor came down and butted into some conversation he was having with his wife and that he resented
it. Thought it wasn't any of her business. That's about the
sense of what he said. I clop't think I am quoting him. Mr.
Shackelford was, I think, disturbed and excited, and I don't
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John J. Morris and Malone

think he was using very cultured language, and did use some
language that wasn't very proper, but I think it was because
he was excited and annoyed.
JUDGE SMITH:

Did he make any expression of
prior feeling toward Mrs. Taylor?
A. He said Mr. R. M. Stevens had told his step-son to stick to
his Uncle Charlie. He used the word bastard to the incident
of interferring with his affair. He used the word not to Mrs.
Taylor but to the people who interferred with his marital
relations.
BY MR. McCUE:
Q. I gather that Mr. Shac;kelford is an extremely excitable person?
A. Yes, he is very much so.
Q. Didn't he request you to send a doctor to Mrs. Sim's place?
A. He said he thought possible that he had hurt her-he didn't
know how bad. Asked me to call the doctor. I told him I
didn't think he could get a call through before 8 :00. I didn't
think Dr. Foster was available that early, but he did request
me to call a doctor.
BY MR. EARLY:
Q. Do you know the relation that Mrs. Taylor is to Mr. Stevens?
A. He· is Mrs. Taylor's uncle.

WITNESS: MALONE
BY MR. EARLY:
Q. You are Malone, the Sheriff?
A. Yes.
Q. Do you recall that on the 31st of January, you were called
to arrest Mr. Shackelford on complaint of Mrs. Taylor?
A. Yes.
page 21 ~ . Q. Where did you find him?
A. At John Morris' home.
Q. Did Mr. Shackelford make any statement to you concerning
the affair when you got there?
A. I called Morris to write me a warrant; that I understood
there had been some trouble, and he said to come on out ;
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Malone and Julian Shackelford, Jr.
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that the man was there, and~ went out to arrest Mr. Shackelford. He said he wasn't going, but Mr. Morris said he'd
better go with the sheriff, and he went. He looked like he
was right much excited. He said they were nothing but a
bunch of bastards.
Did you bring him on and put him in jail?
Yes.
Did he tell you anything about it?
He said he had struck Mrs. Taylor in the face: I said, "What
did you do after you struck her? Did you follow it up?" He
said "Yes, I folhived it up?"
Did he say anything about stopping her from inter£erring
with his wife?
He said Mrs. Taylor had interferred with his business and
he got tired of it after two or three times.
·
Anything else you know about it?
On the way to Charlottesville, he took off a ring and asked
me to stop and leave it. with his wife and I did.
Which finger did it come off of?
I don't know. He was on the back seat. He had both hands
up when he handed it to me.
Was it a heavy ring?
Yes.

BY MR. McCUE:
Q. You gathered from what he said, Mr. Malone, that Mrs
Taylor was interferring with his marital trouble?
A. He didn't say. He just said she had interferred.
Q~ You took Mr. Shackelford to Charlottesville?
A. Yes, I turned him over to Mr. Elliott, the jailor.
page 22 ~
Q. And he stayed there until he was bailed out?
A. Yes.
Q. Mr. Shackelford is an extremely excitable man?
A. He was excited that morning. I have never been thrown with
him, but he was nervous, mad and all to pieces.
WITNESS: JULIAN SHACKELFORD, JR.
BY MR. McCUE:
Q. Your name?
A. Julian S. Shackelford, Jr.
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Julian Shaclulford, Jr.
You are a son of Julian Shackelford?
Yes.
Did your father turn over a ring to you?
He did.
Will you describe what kind?
It is a 14 K. gold with ruby set. An average size man's .ring.
Not as large as a school ring.
Q. Is it flat or raised?
A. It is not absolutely. flat; has a little arch on top.
Q.
A.
Q.
A.
Q.
A.

BY MR. FIFE:
Q. Where is the ring?
A. I have it in my possession, but it is at home.
Q. What hand does he wear it on?
A. I don't know. I didn't know he was left handed until this
morning.
page 23 ~

ORDER
Monday, March 20, 1944

At a regular term of Law and Chancery Court, held for the
County of Greene, Virginia, on the above date.
Present:
Honorable, Lemuel F. Smith, Judge.
SPECIAL GRAND JURY
Upon request of the Attorney for the Commonwealth a Special
Grand Jury is hereby ordered by the Court, and the following came
forth, to-wit: R. A. Breeden, B. F. Marks, C. F. Collier, Ernest
Baugher and Bud Snow, who were sworn and examined by the
Court and found free from all legal exceptions and qualified to
serve as grand jurors, and they again were sworn and sent to their
room to investigate any and all matters presented to them, or to
their knowledge a violation of the law, and witness being sworn
in open Court, sent in before them, the said grand jurors came
into Court having agreed and found the followii1g indictment,
to-wit:
COMMONWEALTH OF VIRGINIA
vs.
Indictment for a Felony
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JULIEN S. SHACKELFORD ATrue Bill under count
No.2.
Not a True Bill under count
No. 1.
Bud Snow

Foreman.
Upon agreement the case is hereby set for Trial Wed. March 22,
1944. Same bond to remain in full force and effect as given in
Trial Justice Court.
The following witnesses were recognized in behalf of the Commonwealth of Va. vs. Julien S. Shackelford in the sum of $50.00
to appear on Wed. March 22, 1944 at 10 o'clock A. M. Robert
Deane and Mary Deane, and not to depart without leave of Court.
page 24~

ORDER
Wednesday March 22, 1944

VIRGINIA:

IN THE CIRCUIT COURT GREENE
COUNTY.

Present:
Honorable, Lemuel F. Smith, Judge:
COMMONWEALTH OF VIRGINIA

vs.

INDICTMENT FOR A FELONY

JULIEN S. SHACKELFORD
This day came the Commonwealth by her Attorney and the accused in person with Counsel, and being arraigned, pleaded, "Not
guilty" and waived trial by jury, submitted all matters and facts to
the court, after hearing all evidenced, the Court found the accused
guilty and entered the following verdict, to-wit: "Guilty of unlawfully assault with intent to maim, disfigure, disable and kill and
fixed his punishmei:it at 2 years in the penitentiary."
\Vhereas, the said accused was arrested and placed in jail on
the 31st day of January, 1944, and released on bail the 11th day of
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March, 1944, given him a credit of 41 days served prior to date
of said trial. Sentence to begin March 22, 1944.
Thereupon the said Julien S. Shackelford was remanded to the
Albemarle County Jail.
page 25 ~

VIRGINIA:

ORDER
IN THE CIRCUIT COURT OF GREENE
COUNTY.

AT A COURT HELD ON MONDAY, APRIL 3rd. 1944
COMMONWEALTH OF VIRGINIA

v.

Plaintiff

UPON INDICTMENT FOR FELONY

JULIEN S. SHACKELFORD
Def cndant
This day came again the Commonwealth of Virginia, by her attorney, and the defendant, Julien S. Shackelford, was again led to
the bar of this court in the custody of the Sheriff of this County.
Thereupon, the said accused, by counsel, renewed his motion
heretobefore made on February 23rd, 1944, during the current
term of thts Court, to set aside the judgment of the Court rendered
in this case, and to grant him a new trial upon the ground that the
aforesaid judgment is contrary to the law and the ev:dence, and
that the evidence is not sufficient to establish a felony. But the
Court, after having fully heard the arguments of counsel upon
the said motion, and having maturely considered of its judgment
thereon, doth overrule said motion and doth decline to set aside
the judgment aforesaid and to grant a new trial to the accused, to
which ruling of the Court the accused, by counsel excepted.
And the said accused, by counsel, having indicated his intention
of applying to the Supreme Court of Appeals of Virginia for an
appeal from and supersedeas to the judgment of this court herein
pronounced, it is further ordered that executi9n of the aforesaid
sentence be and the same hereby is suspended for a period of sixty
( 60) days from this .date in order to allow time within which the
said defendant may prepare and present his bills of exceptions and
certificates, to be signed, sealed and enrolled and. made a part of the
record in this case, for the purpose of obtaining a writ of error
from the said Court of Appeals of Virginia.
And on motion of the defendant, he was released on bond in the
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penalty of Twenty-Five Hundred Dollars, ($2500.00), conditioned
on his appearance before this court on the first day of the next
term, which is the 15th day of May, 1944.
page 26~

BOND

COMMONWEALTH OF VIRGINIA, COUNTY OF
GREENE to-wit;
.
KNOW ALL MEN BY THESE PRESENTS, That we
Julian S. Shackelford, Sr., principal, and James H. Brown and R.
Scla,ter Brown, surety, are held finnly bound unto the Commonwealth· of Virginia in the just and full sum of Twenty Five Hundred Dollars, ($2500.00) to the payment whereof well and truly
to be made we bind ourselves, our heirs and personal representatives, jointly and severally, firmly by these presents. And we hereby waive the benefit of our himestead exemptions as to this obligation.
Sealed with our seals and dated this 3rd day of April nineteen
hundred and 44,
THE CONDITION of the above obligation is such that, if the
above bound Julian S. Shackelford shall personally appear before
the Circuit Court of the County of Greene on the first day of the
May term, 1944, on the 15th day of May, 1944 as well as at any
other time or times to which the proceedings in connection ·with the
charge herein specified may be continued or further heard, then
and there to answer the Commonwealth of. Virginia for and concerning a certain Felony by him committed, vix: and shall not depart thence without leave of said court, this said recognizance. to
remain in full force and effect until said charge shall have been
finally disposed of or until it shall have been declared void by order
of a court of competent jurisdiction, then this obligation shall be
void ; otherwise to remain in full force and effect.
J. S. Shackelford Sr.
(SEAL)
(SEAL)
James H. Brown
R. Sclater Brown
(SEAL)
Signed, sealed and acknowledged by each of the above named
obligors before me, at the courthouse· of said county, this 3rd day
of .April, 1944.
Lemuel F. Smith
R. Slater Brown, Warren Bldg., Nashville, Tenn.

Julian S. Shackelford v. Commonwealth· of Virginia
James H. Brown, 411 N. Lu Street, Alexandria, Virginia.
April 3, 1944, filed and order entered.
R. W. Bickers
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Clerk

VIRGINIA: IN THE CIRCUIT COURT OF
GREENE COUNTY

COMMONWEALTH
)

) Opinion on motion to set aside ver) diet.
.
)

V.

)

)
)

)
JULIAN S. SHACKELFORD
The sole question raised in this case is directed to the sufficiency
of the evidence to warrant a conviction of a felony under tq.e maiming Statute ( Sec. 4402). The injury inflicted was caused by the
use of the bare fist.
The accused relies on Lee v. Commonwealth 135 Va. 572. His
contention is that an injury with the bare fist is not sufficient to find
that a felony under Section 4402 of the Code has been committed.
Without attempting review with detail the evidence : Accused
made an assault on Mrs. Taylor, striking her three blows with his
fist, one of which blows broke the nose and smashed it to the side
of her face. The repeated blows, the language used, the comparative
size of the assailant and Mrs. Taylor, the court finds, removes the
case from the general rule that a blow with the bare fist ordinarily
is not a felony.
A brief revi~w of the pertinent cases will be sufficient.

Lee v. Com. 135 Va. 572
Charges that Lee-wounded and caused great bodily harm to B.
with intent, etc. ·
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The verdict found him guilty as charged and fixed
punishment at 2 years.
The accused asked for instruction ( p. 577) which told the jury
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that the accused could. not be convicted of a f elo,ny unless they believed that the accused killed, or maimed or disfigured permanently.
The court struck out "pcrmanentl)'·" B. and Lee had a sudden
quarrel followed by a fight. The final lick was a blow by B. in
Lee's face. The nature of this lick was the subject of conflict. The
Com. contended it was caused by a sharp instrument. The accused
contended it was with the fist. A six inch cut resulted from the
fight.
The court said that if it could accept the Com. view in its entirety
that the fight had ended and that Lee then struck a blow with a
sharp instrument, then the instruction's refusal was right.
Men are presumed to intend the normal and natural consequences
of their acts. Permanent injury is the normal and natural consequence of a violent blow with such an instrument.
But suppose the jury believed that B. abandoned the fight and
Lee followed him and used only his fist.
If Lee used only his fist, then there is no presumption from that
fact alone that he intended to permanently disfigure his adversary.
Disfigurment as used in Sec. 4402 under which this indictment is
found means a permanent not a temporary and inconsequential disfigurement; Vawter's case 87 Va. 245.
In the Vawter case the accused asked for an instruction that "the
intent to disable charged in the indictment must be understood as
of a permanent disability and not merely one which may be temporary." While the facts did not warrant the instruction, it was
approved.
In the Lee case, the facts did warrant the giving of such inctruction and to refuse it was error.
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FIST-BLOW CAUSING DEATH

Roark v. Comm. 182.
182 Va. 244.
"Ordinarily the first is not regarded as a dangerous or deadly
weapon."
. "Hence, unsually, death is not held to be a natural and probable
result of a blow with the bare fist."
"Under ordinary circumstances, no malice may be inferred from
such a blow even though death result."
"However, an assault with· the fists may be· attended with such
circumstances of violence and brutality that an intent to kill will
be presumed."

Julian S. Shackelford v. Commonwealth of Virginia
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In the Roark case, the facts did not fit the case into the exceptions.
,

Thus, in the case before us, we must decide whether the facts
show the necessary intent under Section 4402 of the Code. Such
intent cannot, under ordinary circumstances, be inferred from the
mere striking with the fist.
But here we have not one but three violent licks in the face and
on the head, by a strong vigorous man on a woman. Added to this
is language which taken with the violent and brutal assault shows
the intent required by law.
Therefore, the motion is overruled.
Lemuel F. Smith,
Judge
page 30 ~ VIRGINIA :-In the Clerk's Office of the Circuit Coitrt
of the County of Greene, June 30, 1944.
I, R. W. Bickers, Clerk of the Circuit Court of the County of
Greene, Virginia, her~by certify that the foregoing is a true, accurate and complete transcript of the record in the prosecution for
a felony; pending in said court under the style of
COMMONWEALTH OF VIRGINIA ............ . Plaintiff

v.
JULIAN S. SHACKELFORD ................ . Defendant
as appears of record and on file in my said office and which I, as
Clerk of said court, have been requested in writing to copy on behalf of said clef enclant for the purpose of its presentation, along
with a petition for a writ of error and supersedeas to the. judgment
therein pronounced, to the Supreme Court of Appeals of Virginia.
And I further certify that it affirmatively appears from the papers
filed in said prosecutions that the Attorney for the Commonwealth
for said County of Greene had clue and writen notice of the intention of said defendant to apply for the foregoing transcript and,
further, that such Attorney likewise had due and written notice,
within the time required by law, of the tim.e, and place when and at
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which the foregoing certificates of exceptions were presented to the
Judge of said court for his attestation and signature.
Given under my hand this 30th day of june, 1944.
R. W. Bickers,
A Copy-Teste.
M. B. WATTS, Clerk.

Clerk.
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