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RECORD

Notice is hereby given that the undersigned will apply to the
Supreme Court of Appeals of Virginia for a writ of error and
supersedeas to the final judgment entered herein by the court on
June 27, 1950, in favor of Annie E. Cashin and Cecelia C. Baecher
and against the undersigned and give the following as the assignments of error that will pc relied upon on appeal:
1. The trial court erred in refusing to admit in evidence an
ordinance of the City of Norfolk establishing a new building
line on Salter Street (now Bank Street), which ordinance would
show that the defective steps projected into and occupied a
portion of the sidewalk reserved and set aside for pedestrian
travel.
'
2. The trial court erred in excluding the testimony of George
W. Boush, Engineer of Surveys of the City of Norfolk, and certain plats, surveys and records, which would have shown that
the defective steps occupied a portion of the sidewalk reserved
for pedestrian tra vcl.
3. The trial court .erred in refusing to admit in evidence
ordinances of the City of Norfolk, Virginia, as set out in sections
366 181, 182, 183, 184, 185, 186 and 187 of the Code of the City
of Norfolk, Virginia (1944), and particularly sections 181 and 182,
which place upon the owner, arid not the tenant, the
page 2 ~ duty of seeing that no building or any part thereof shall
be allowed to become dangerous or unsafe to persons,
,vhether they be on private property or public places and thoroughfares.
4. The trial court erred in sustaining the motion of defendants
to strike plaintiffs' evidence, and erred in instructing the jury
to return a verdict for the defendants.
5. The. trial court erred in overruling plaintiffs' motion for a
new trial and erred in entering final judgment for the defendants.

C. L. OLIVER AND THE CENTURY
INDEMNITY COMPANY.
By E. L. RYAN, JR.,
Of Counsel.
200 Citizens Bank Bldg.,
Norfolk, Virginia.
WHITE, RYAN AND HOLLAND, p. q.
200 Citizens Bank Buil~ing

NQrfolk, Virginia
l certify that a true copy of the foregoing was mailed to defendants' attorney on the 10 day of August, 1950.
E. L. RYAN, JR.
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In the Circuit Court of the City of Norfolk, on the 27th day
of June, in the year 1950.
This day came the plaintiff and also came the defendants,
Annie E. Cashin and Cecelia C. Baecher, by counsel, and upon
motion of said defendants, by counsel, it is ordered that the
Notice of Motion be amended to read as follows: "C. L. Oliver
and The Century Indemnity Company, as their interests may
appear, Plaintiffs"; and thereupon came a jury, to-wit: W. H.
Trent, M. M. Morrisette, G. W. Taylor, R. P. Edwards, J. K.
Martin, J. P. Hampshire, Sr., and H. S. Givler, who were sworn
to well and truly try the issue joined, and having fully heard
said plaintiffs' evidence, upon the motion of said defendants, by
counsel, it is ordered that said plaintiffs' evidence be stricken out,
to which action of the Court said plaintiffs, by counsel, duly excepted. And thereupon the jury returned its verdict in the following words, to-wit: "We the jury find verdict in favor of Defendants." And thereupon said plaintiffs, by counsel, moved
the Court to set aside the verdict of the jury and grant them a
new trial on the grounds that the same is contrary to the law and
the evidence, which motion having been fully heard and maturely
considered by the Court is overruled. \Vhereupon it is considered by the Court that said plaintiffs take nothing by their
suit herein and that said defendants go hence without day and
recover against said plaintiffs their costs about their defense in
this behalf expended, to which action of the Court said plaintiffs,
by counsel, duly excepted.
•

•
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C. L. OLIVER,
the plaintiff, having been first duly sworn, testified· as

follows:
Examined by Mr. Rynn:
Q. You are Mr. C. L. Oliver, the plaintiff in this case?
A. That is right
Q. What is your ago, Mr. Oliver?
A. 44.
Q. At the time of this accident you wer~ 43?
A. That is right.
Q. Where were you employed at the time of the accident, and
where are you now employed?
A. S. & H. Furniture, trading as Home Furniture, 614 Church
Street.
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C. L. Oliver.
Q.
A.
Q.
A.
Q.

'<-

What are your specific duties there?
Collector, salesman and investigator.
How long have you been working there?
About 15 months.
At the time of the accident?
A. I went there the first of February, and this happened in
October; about nine months at the time.
Q. What is yom pay?
A. I get S75 a week and five percent on my sales that I make.
Q. Is the $75 a week dependent upon commissions, or
page 6 ~ how is that paid?
A. $60 salary, $15 car expense, and five percent on
sales.
Q. I mean you get that regularly as a guarantee, aside fro111
any commissions?.
A. That is right.
· Q. The first question I want. to ask you: When you went to
811 Bank Street on October 15, 1949, had.you ever been there
before in your lifer
.
A. No, sir, I had never been there before.
Q. And you went there to see whom?
A. Cora Mullen.
Q. And this is Cora Mullen sitting over in the comer?
A. That is right.
·
Q. In what part of the building did she live?
A. She lived upstairs.
Q. And in order to get to the upstairs premises, which door
did you have to go in to get up there?
A. I went through the main entrance. Then there is another
door that leads upstairs.
Q. You went to the door at the north end of the building?
A. That is right.
Q. When you got inside, you had to go up some steps'?
A. That is right.
page 7 ~ Q. Did you see Cora Mullens?
A. Yes, sir.
·
Q. Did you talk to her about. what yom business was?
A. That is right.
Q. And you concluded that?
A. Yes.
Q. What time of day was it?
A. About five o'clock in the afternoon.
Q. After you concluded your business with Cora Mulle11,
what did you do?
A. Well, I came on back downstairs. When I got to these
steps that were leading out into the street, when I stepped down
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C. L. Oliver.

on the steps-the bottom step-they tilted up on me and throwed
me out into the street, my knee striking the curb.
·
Q. Which way did they tilt when you stepped on them-the
bottom step you say?
A. That is right.
Q. In what manner did they tilt?
A. The whole steps just tilted right over, right over to the
·
curb, right behind me.
Q. By "the "".hole steps," you me!l.n the tread, the sides, the
risers, and everything?
·
A. That is right; the whole thing.
Q. Mr. Oliver, when you went into the building and went
up on the steps, from what you could see what was
page 8 ~ their apparent condition?
'
A. They looked like to me they were in good condi~
tion at the time I went in there.
·
Q. In what manner were they placed with reference to the
front door? Where were they located with reference to the
front door?
'
A. They were placed right up against the brick wall. They
were steps up into the doorway. Evidently they looked like~
they were in good condition at the time I went in there.
By the Court:
Q. How long were you in there?
A. Approximately about 20 minutes.
By Mr. Ryan:
Q. When you stepped on the steps going in, did they wobble
or tilt, or anything, when you went in?
A. No, sir.
Q. Was there anything there that would appear that they were'
not fastened to the wall?
A. No, sir; I could not see it at that time.
Q. Was there anything that you saw when you went in which
would indicate to you, or did indicate to you, that they would·
tilt over'?
Mr. Willcox: Just a moment.
The Court: He can say what he saw, hut he cannot say what
they indicated:
page 9 ~ By Mr. Ryan:
Q. Did you see any physical fact, or :tnything around
those steps, that would indicate to you that they would either
unfasten or tilt when you stepped on them?
A. No, sir.

6
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C. L. Oliver.
Mr. Willcox: If your Honor please, I object to the question
and move that the answer be stricken.
The Court: The motion is sustained as to that. Gentlemen
of the jury, disregard that. The witness has already said that
when he entered the building, the steps looked as if they were in
good condition.
Tha.t is all he knows about it, isn't it?
Mr. Ryan: There was nothing to bring it to his attention.

,

By Mr. Ryan:
Q. When the steps tilted over, Mr. Oliver, in what direction
or where did you fall?
A. I fell right face-foremost out into Bank Street.
Q. Did you fall actually into the travelled portion of Bank
Street where automobiles travel?
A. Yes, sir.
Q. And you struck your knee?
A. Yes, sir.
Q. On what did you strike your knee?
A. On the curb.
page 10 ~ Q. What type of curbing is it?
A. A rough looking curb; concrete curb.
Q. Of what is it composed?
A. Cement and gravel, I reckon. That is what all the rest of
them are.
Q. When you struck your knee there on the curbing, how did
it affect you? What was the result of striking your knee at that
time?
A. Well, I got up. I knew that my leg was hurt. In less
t.han an hour my whole leg, knee and all, had swelled up on me,
and it was all I could do to walk. I checked into the store about
quarter to seven. I showed it to my boss and told him I had fell.
I showed him how my knee was swelled from that £all.
I went home that night and rubbed it with Absorbine, Jr.,
and put hot towels on it; and done the same thing all day Sunday,
and the swelling did not go down.
Q. Did you have any pain or suffering?
A. Very much pain.
Q. I understand that you went to Dr. Ashburn, and he referred you to Dr. Duncan?
A. That is right.
Q. What did Dr. Duncan advise and do? What was the nature
of his treatment?
A. He told me that the best thing to do wns to get
page 11 f in the hospital and let him take that cartilage out, because I had a bad ruptured cartilage in my knee.
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I went to the hospital and he operated on that.

He told me

I hadMr. ,vmcox: If your Honor please, I object.
The Court: Sustained. The doctor will be here.
By Mr. Ryan:
Q. You can tell what the doctor did. What did he do for your
knee? When he put you in the hospital, what did he do?
A. He operated on me for a ruptured cartilage. He removed
the cartilage and repaired two ligaments that were torn bad in
my leg.
Q. How long were you out from work?
A. Five weeks.
Q. Since you have returned to work and since you have been
nble to get around, has the knee bothered you in any way?
A. It bothers me all the time.
Q. How does it bother you?
A. By a lot of pain, and my leg once in awhile locks on me.
Q. How do you mean it locks?
A. It locks in a position so that I cannot straighten my leg
out. Like if I am sitting down at home, I have to
page 12 ~ work my knee around to get it straightened out. It
has locked on me in the street two or three times, mostly
in stepping up.
Q. When it locked on you in the street what was the result of
that locking?
Mr. Willcox: If your Honor please, it seems to me that we
:,;houl<l depend upon medical testimony.
The Court: You may continue as to the effect of the injury;
as to how he feels. He says that it keeps locking when he is
walking on the street. Any subsequent injury is dependent
upon the testimony of the doctor.
By Mr. Ryan:
Q. When your knee locked on the street, what was the result
of that locking, if anything? How many times has that happened since you have been back to work'?
A. I fell three or four different times.
Mr. Willcox: If your Honor please, this is bound to prejudice
the jury. I think that ought to be excluded until we have
medical testimony.
Mr. Ryan: If a man has had an injured knee, and as a result
thereof he has had three or four falls, and never knows when he
is going to fall, that is an issue of damages.

8
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C. L. Oliver.
The Court: There are other causes that might repage 13 } suit in a man's falling. He might fall in a hole. There
nre so many things that would case a fall. You have
to have medical testimony as to this particular case.

By Mr. Ryan:
Q. Other than the knee locking, were there any other causes
which caused you to fall, like tripping or falling in holes, or anything of that natur~?
A. No, sir. Th~ cause of my faliing was the knee locking
on me.
Mr. Willcox: I move to strike that out, if your Honor please.
The Court: At this time the jury will disregard that testimony.

By the Court:
Q. Did you suffer any other injury as the result of those falls'?
A. Yes, sir.
Q. What ~ind of injury?
A. I fell on this elbow and had to have that operated on in
February, stepping into a doorway at 722 East Princess Anne
Road.
Q. Did your knee lock immediately from time to time after
you left the hospital, or has it just started?
A. I had left my car to go into seeing this customer.
page 14 } Q. I say, after you left the hospital and went back
to work, how soon was it before your knee first locked'?
A. In February. It had locked on me while I was sitting down
at home two or three times.
Q. When was the last time it locked on you?
A. Last Saturday, two weeks ago.
Q. While you were at home?
A. In my driveway.
The Court: All right.

Answer counsel's questions.

By Mr. Ryan:
Q. Mr. Oliver, would you raise your pants leg and let us sec
your knee? (Does.) I notice a scar on the inside of the knee.
What is that scar the result of?
A. That is where he operated on me for the cnrt.ilage operation.
CROSS EXAMINATION.

By Mr. Willcox:
Q. Mr. Oliver, are you still working for the H. & H. Furniture
Company?
A. Yes, sir.

C. L. Oliver, et al. v. Annie E. Cashin, ct ni.
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C. L. Oliver.
Q. Do I understand you to say that you worked for the same
company about nine months prior to the accident?
A. Yes, sir.
·
Q. VVhat had you done before that?
page 15 ~ A. I was working for the Union Life Insurance.
Q. In what capacity?
A. Salesman.
Q. And before that?

:Mr. Ryan: Judge, I think all of that is immaterial.
A. I was in business.
By Mr. Willcox:
Q. What kind of business?
The Court: As to where he worked IO years ago, can Counsel
point out how that would be material?
Mr. Willcox: I will be more specific.
By Mr. Willcox:
Q. You were formerly a wrestler, weren't you?
A. Sir?
Q. Were you formerly a wrestler?
A. A wrestler?
Q. Yes. You were quite an amateur wrestler, weren't you?
A. I never wrestled in my life.
Q. You never wrestled in your life?
A. No, sir. I am not an athlete of any kind.
Q. How long have you lived in Norfolk?
A. My lifetime.
Q. ·And that is how long?
A. 44 years.
page 16 ~ Q. Are you familiar with Bank Street'!
A. Yes, sir.
.
Q. And were you familiar with Salter Street before it was
Bank Street?
·
A. It has always been known as Bank Street to me, sir.
Q. It has?
A. Yes, sir.
Q. How long have you known that particulur street? How
long have you been traveling on it?
A. Since back in 1920.
Q. So for 30 years you have been familiar with that street, and
that building has been there all that time, hasn't it?

10
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C. L. Oliver.
A. I could not tell you whether it has or not. I had never
heen there before in my life prior to October 15 of last year.
Q. You don't know how long that building has been there,
and those steps?
A. Not until I went there on October 15.
Q. Haven't you seen them, going up and down Bank Street?
A. No, sir.
Q. You never have?
A. No. Why should I see them? There are a lot
page 17 } of steps up and down Bank Street.
Q. Exactly. They have been there ever since you
have been traveling it, haven't they'?
A. I could not tell you whether they have or not.
Q. I take it that before you went on the steps you looked at
i hem carefully?
A. When I went there I walked up the steps and went in the
doorway.
Q. Did you look at them?
A. I don't usually look at steps, to see if they are torn down.
} have a lot of steps that I go up that are in bad condition. I try
to be as careful as I can in walking up them.
Q. Mr. Oliver, you say that these steps were apparently in
ii;ood condition?
A. From what I could see they were when I went in.
Q. That is what I want to find out. ,Vhat effort did you make
to see, if any? Did you look at them?
A. When I went up the steps they seemed to be in good condition to me, as they did not wobble. They did not seem to be
loose at the time I walked in there.
Q. So they looked all right to you?
A. Yes.
Q. They operated all right when you walked on them-that
is, they did not move, shake or wobble in any way when
J•agc 18 f going in?
A. No, sir.
Q. And in coming out they did?
A. Yes, sir.
Q. What were the dimensions of those steps'?
A. There were two steps. I imagine they were about two
~rnd a half feet long and about 10 inches wide.
Q. Each step was 10 inches wide'!
A. Yes, sir; the regular, ordinary doorstep.
Q. How much rise would you say'?
A. I guess about three feet.
Q. You misunderstood me, I think.
A. I am talking about the height of the steps.
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C. L. Oliver.
Q. I am talking about the height from the ground to the first
~tep, for instance, and then from the first step to the second step?
A. I guess about 10 or 12 inches.
Q. How were they located on the ground? Was there a solid
hase all around the ground, or on stobs, or what?
A. I could not say how they were located when I first went
in there. When I fell, it looked to me like they had not been
fastened to the house, and there were not stobs there, either.
Q. How did the steps rest on the ground? Was there a solid
base all around?
page 19 } A. They were resting in dirt.
Q. That still does not answer my question. Was
there a solid foundation for the steps? Was the whole step rest·
ing on the ground?
A. Yes, sir. .
Q. Wus there anything under the top step that rested on the
ground?
A. The top step?
Q. Yes, sir,
A. I don't quite understand what you mean, sir.
Q. M:iJbe I don't know enough about it, myself, to make it?
intclli~ent to you. Let's assume that this book is the first step.
A. Th:it is right.
Q. You approached in that direction?
A. That is right.
Q. What supported that step on the ground? Was there a
hoard all around it?
A. They had two pieces of board on each end.
Q. Two pieces on each end?
A. Yes, sir.
Q. Did they have one in front?
A. No, sir.
Q. There was nothing in front?
A. There were two steps. On the two steps there
page 20 } were two pieces of batten. I imagine they were just
about 10 or 12 inches wide.
Q. ,vas there any change in the condition of the steps at the
time you arrived and the time you came out?
A. All I know, when I stepped on those steps, they tilted up
with me and throwed me into Bank Street. When I got up I
snw that the steps were completely away from the house and
turned over.
Q. Where did you step on the lower step when you went in'!
On what part of the lower step did you step?
A. I stepped on both steps going up and into the doorway.
Q. You stepped on both coming down, didn't you'?
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C. L. Oliver.
A. That is right
Q. Did they tum when you stepped on the upper step or the
lower step?
A. The lower step.
Q. And you stepped on the outside of the lower step, didn ·t
you?
·
A. I stepped on the lower step.
Q. Didn't you step on the outside of it?

..

The Court: {To the witness) The edge, he means.
A. I stepped like you come down an ordinary pair of steps.
page 21 ~ By l\ilr. Willcox:
Q. Did you notice particularly where you stepped
on it?
A. No.
Q. Diel you go there in an automobile that day?
A. Yes, sir.
Q. Where was your automobile parked?
A. It was parked across the street.
Q. You drove it away?
A. Yes, sir.
Q. And you went there solely for the purpose of seeing Cora
Mullens on business connected with your firm?
A. That is right.
Q. And those stairs lead to her apartment'!
A. Yes, sir.
Q. And nowhere else?
A. That is right.
Q. I understood you to say that your drawing account from
S & H Furniture Company was $75 a week, of which $60 was for
your services and $15 for the expense of operating your automobile'?
A. Yes, sir.
Q. And you were out five weeks?
A. Yes, sir.
Q. That step wasn't broken at all-the tread of it·-·page 22 ~ was it?
A. No, sir. The step wasn't broken at the time l
noticed it, after I fell.
Q. Has Cora Mullen been doing business \\"ith your firm for.
some time through you'?
A. Through me personally'?
Q. Yes.
A. She had an account at the store for some time. Personally through me, she had not, no, sir.
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C. L. Olirier.
Q. But your business there that night was on store business?
A. That is right; on store business.
Q. In connection with some purchases that she had made from
the firm?
A. That. is right.
Q. Where anyone there when you fell, that you know of?
A. Not that I could see, no, sir.
Q. Wlien you got up did you put the steps back?
A. No, sir, I never touched them.
Q. Wl at did you do?
A. I just got in my car and went on.
Q. Did anybody come there before you left?
A. No, sir.
Q. You did not see anyone after you fell?
page 23 ~ A. No, sir.
.
Q. From the time you fell until the time you went
away, you did not see anyone?
A. No, sir.
:Mr. Willcox: That is all.
RE-DIRECT EXAJ\UNATION.
By Mr. Ryan:
Q. Mr. Oliver, with reference to the traveled portion of the
sidewalk where pedestrians walk, where w~re those steps located-in what position'!
A. I don't understand what you mean.
Q. With reference to the sidewalk, were the steps in the sidewalk or off the sidewalk, or how were they located with reference
to the sidewalk?
Mr. Willcox: Unless he knows the property lines I do not sec
how he can possibly answer that question.
By Mr. Ryan:
Q. Could you see the sidewalk where the people walk?
A. Yes, sir. It looked to me like they were apparently in
the sidewalk. It looked to me like they were about two and a
ha.If feet from the curb.
Q. And that was on the traveled sidewalk'?
A. Yes, sir.
page 24 ~
RE-CROSS EXAMINATION.
By Mr. Willcox:
Q. Mr. Oliver, the sidewalk on that street was formerly much
wider than it is today, wasn't it?

14

Supreme Court of Appeals of Virginia

C. L. Olir:er.
A. Yes, sir, it used to he.
Q. And it was cut down or narrowed down in order to make the
driveway wider?
A. That is right.
Q. The steps are physically between the front of the house
and the curb?
A. Yes, sir.
Q. But you don't know where the property line of Miss Cashin
nnd :Miss Baecher is, do you?
A. I could not say.
Mr. Ryan: May it please your Honor, for the record at this
time we desire to introduce a duly authenticated City Ordinance,
passed in July of 1923. We want. to introduce it for the purpose
of the record. It is highly technical. It is about building lines
and the tnking of certain property by the City. We want it for
the purpose of the record, and not for the use of the jury.
page 25 ~ The Court: Do you allege in your notice of motion
the violation of a city ordinance'?
Mr. Ryan: Under the authorities the violation of any city
ordinance is a nuisance, and we allege nuisance in our notice of
motion.
Mr. Willcox: This is seven pages long.
The Court: Is there any particular part that is pertinent?
Mr. Ryan: I pointed it out to him.
Mr. Willcox: If your Honor please, I want to have a little
H.rgument about this.
(The following proceeding was had in the absence of the jury:)
Mr. Willcox: l\Jr. Ryan, may I ask you the purpose of introducing this ordinance?
Mr. Ryan: All this does is to establish the building line. Our
evidence will show eventually that the building line is within
this piece of property, itself, so as to show that these steps are
located entirely on the open thoroughfare.
The Court: How would that be material in this particular
case'? If they were on the city sidewalk and someone would trip
over them while walking down the street, I see very well how it
would be pertinent. But, the very nature of this accipage 26 f dent was such that it would not have made any difference whether they ended or started in the middle of
t.he street.
(The Court sustained the objection to the introduction of the
following ordinance, to which action of the Court counsel for the
plaintiffs excepted:)
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George W. Boush.

An ordinance establishing a new building line on the east side·
of Bank Street from Main Street to Queen Street and on the west
side of Bank Street from City Hall Avenue to Queen Street; on
the eust side of Bank Street extended from Jefferson Street to
Powell Street; and on both side of Salter Street from Bank
Street extended to Princess Anne Avenue .

•

•

page 30 }

•

*
Section V. That a new building line is hereby established on
the west side of Salter Street from Powell Street to Princess Anne
..\venue, wl1ich said building line is described as follows:
*

Beginning at a point in the northern line of Powell Street,
distant five (5) feet westward from the northwestern intersection of Powell and Salter Streets, and from such point of beginning
1·unning northward, along a line parallel with and five (5) feet
distant from the western side of Salter Street, across Lewis,
Scott, Suffolk, Kent, Nicholson and Star Streets, to a point
seventy-eight (78) feet, more or less, north of the northern side
of Star Street; thence, changing slightly to the west and continuing in a line distant fifty (50) feet from and parallel with the
western wall of Cedar Grove Cemetery, which is the eastern line
of Salter Street, to the southern line of Princess Anne A venue.

*

*

*

*

,,

*

*

*

•

•

page 37
GEORGE W. BOUSH,
called as n witness on behalf of the plaintiffs, having been fi~t
duly sworn, testified as follows:
Examined by Mr. Rynn:
Q. You are Mr. George "\V. Boush?

A. I nm.

Q. Whnt is your occupation, Mr. Boush?
A. Engineer of Surveys, with the City.
By Mr. Willcox:
Q. A little louder, Mr. Boush.
A. Engineer of Surveys, with the City.
veys" is my title.

"gngineer of Sur-
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George JV. Roush.
By Mr. Ryan:
Q. What does that position cover? Just what are your
duties?
A. I maintain a permanent record of all the plats that the City
has prepared, and all the surveys made by the City.
page 38 } Q. On real estate located in the City of Norfolk,
Virginia?
A. I am not in the Real Estate Department. That is another
department entirely.
Q. I say, your duties particularly pertain to real estate in the
City of Norfolk?
A. Real estate and thoroughfares. It would take all day to
tell you the rest of it.
Q. Some days ago you an<l I checked the surveys and plats
on 811 Bank Street, which was formerly Salter Street, in Norfolk;
is that correct, sir?
A. That is right.
.
Q. From the plats and your knowledge of that property,
from the curb line of the street where the vehicular traffic flows,
as to the curb line running in a westerly direction back towards
the premises of 811 Bank Street, from the curb line to the building line, how many feet is it'?
A. Mr. Ryan, I want to say one thing right now. You have
me under oath. I only saw this subpoena this morning when I
came in the office. I have not had time or opportunity to investigate the premises on the ground. Our records indicate
that there is a four foot sidewalk in front of the premises that is
owned by the City.
Mr. Willcox: I would like to see the records, if your Honor
please, as the best evidence of it.
page 39 } By Mr. Ryan:
Q. Mr. Boush, you can produce the records, can't
you?
Mr. Ryan: Do you insist on that'?
Mr. ,vmcox: I certainly do if you try to prove that the title,
where those steps rest, is in the City of Norfolk.
A. I cannot say where the steps rest at all.
The Court: Gentlemen, he has asked for the best evidence.
He will have to produce it.

By Mr. Ryan:
Q. You will have to produce the records, l\fr. Boush.
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A. If I am going to swear to this, I will have to go out on the
ground.
Mr. Willcox: I am not objecting to his testimony with reference
to the dimensions between the curb and the building.
A. I am n~t going to testify to that.
By the Court:
Q. You don't know whether the City of Norfolk has title to
that land or not?
A. No, I don't.
Q. Do you have under your control any records which woul<l
disclose whether the City of Norfolk has title to it?
A. .As of today I would not swear to anything unless
page 40 } I went there and looked at it.
Mr. Ryan: "\Ye will say this: The City of Norfolk has never
condemned out there. They established a building line in 1923.
We want the testimony from Mr. Boush as to the distance from
the curb line to the established building line.
Mr. ·wmcox: If your Honor please, that is my friend's statement and I would not take issue with him, but there is no evidence that the city established a building line in 1923.
l\fr. Ryan: That was why I asked that the ordinance be
put in.
:Mr. Willcox: It is excluded.
Mr. Ryan: We offer the ordinance again. It is material.
The Court can see wherein that ordinance is material.
Mr. Willcox: The building line would not be the proper line.
nnyway, your Honor .
. The Court: The Court understands, I think, the point that
you are making, but the Court does not think it is material in
this case whether the steps started a few inches over the building line, or back of the building line, or where.
By Mr. Ryan:
Q . .Mr. Bouch, they call for the records.
page 41 }

The Court: Mr. Boush does not know. He doesn't
know anything about the measurements. He say8
that he would have to go on the ground to develop it.

By the Court:
Q. Is that right'!
A. Yes, sir. I would not under oath testify unless I did that.
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By Mr. Ryan:
Q. Your plats and surveys will show the curb line an<l building line, will they not?
A. In 1923, but ,ve are talking as of today. I can't testify as
of today without going up there. I don't know.
Mr. Ryan: We think the plat book should be presented to
show the curb hne and building line.
Mr. Willcox: If your Honor please, I certainly do not want to
do anything to obstruct the trial, or cause any unnecessary
trouble. For Mr. Boush to go there and bring his plat books
over here, it. would be in my opinion a complete waste of time.
'rhe way to establish tiles to property is by the records in the
Clerk's Office. No survey establishes that· line. I am not
objecting to the physical dimensions.
Mr. Ryan: There is no question as to title here.
The Court: I thought that was what you were repage 42 } lying on: That the City has title to that particular
property, and that the defendants here could not have
leased it.
Mr. Ryan: This is a specific City OrdinanceMr. Willcox: If your Honor pleaseMr. Rynn: I would like to be heard on that.
The Court: You cannot acquire title by a City Ordinance.
The Council cannot acquire title to a part of Bank Street by an
ordinance.
Mr. Ryan: The only question arises as to use. The defendant
could not pass something, that he placed in the open thoroughfare-sidewalk-to this tenant and escape under the Doctrine of
.Landlord and Tenant. That is why we say it is material for this
ordinance to go in. This testimony relates to the distance from
i.he curb line to the building line which will develop information
its to exactly where those steps were located, whether within the
building line or outside of them. If the landlord locates steps
out on the sidewalk, beyond the premises and beyond the building line, then he cannot come into court and say that those steps
are maintained there with the permission of the City.
The Court: I would like to hear any authority that you have
on that point. Gentlemen, step out in the hull.
))age 43 } 1'Ir. "rillcox: If your Honor please, before the jury
goes, and while they are here, will you please instruct
them. that they are not to draw any inference from statements
made by counsel.
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(The jury was so instructed, and retired from the courtroom.
The objection was further argued, after which the following
occurred:)

Mr. Ryan: Your Honor, we want the record to show that the
defendants objected to the testimony of Mr. Boush, calling for
the best evidence; that the proposition was then argued as to
whether the ordinance had been violated which prohibits the
maintenance of any obstruction, porch, step or piazza in a public
thoroughfare; that the testimony of this witness would be that
the distance from the curb line to the building line of t.he property in question is 9 feet. The testimony has already been given
that the sidewalk was 4 feet, which shows that the steps were
located entirely on a city thoroughfare.
The objection of the defendants ,vas sustained. At that
point plaintiff requested the production of the best evidence,
which would be the plats, surveys and records of Mr. Boush's
department in the City of Norfolk, at which time the
page 44 } Court ruled that such plats and surveys, to show the
distance from the curb line to the building line, would
not be admitted in evidence. Therefore, they were not produced, to all of which the plaintiffs duly excepted.
(The trial was then resumed in the presence of the jury.)

•

•

*

•

page 51 }

CORA MULLEN (Colored),
called as a witness on behalf of the plaintiffs, and having been first duly sworn, testified as follows:
Examined by Mr. Ryan:
Q. You are Cora Mullen?
A. Yes, sir.
Q. And you are a resident of and live in the City of Norfolk,
Virginia?
A. Yes, sir.
Q. Do you know Nlr. Oliver, sitting right here?
A. I don't know him.
Q. I mean, you recognize him'?
A. I do.
Q. At the time of his accident where were you livihg'?
A. At the time of the accident when he fell off my steps, I was
living at 811 Bank Street.
Q. And you lived upstairs?
A. Yes, sir.
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Q. How long had you lived there, Cora?
A. I moved there some time in 40-1940.
Q. And you left thereA. In 1949.
Q. Right after Mr. Oliver's accident?
A. That is right.
page 52 } Q. Who was the rental agent there?
A. Mr. 0. F. Baxter.
Q. Do you see him in the courtroom?
A. Yes.
.
Q. Did he ever come there to collect the rent'!
A. He com(:! there sometimes when he would be late getting
his money~ Most of the time I taken it to him.
Q. He came there on several occasions'?
A. Yes, he has been there.
Q. Did I understand that you lived upstairs?
A. That is right.
Q. Did Mr. Oliver come to see you on October 15?
A. Yes, sir.
Q. And he came upstairs and saw you on the second floor'?
A. Yes, sir.
Q. What was the rent that you paid there per month'!
A. $10 per month.
Q. Did you have a written lease of any kind?
A. No, sir; I just paid Sl0 a month.
Q. On the first or the last of the month?
A. It was due on the first. I think it was about the 8th of
the month when I moved in, in October, '40. They say that
it was. I got my living by the City sending me my
page 53 ~ money to pay the rent with, and I sent it to them as
soon as I got it.
Q. At the time you went there to live who was supposed to,
or who did, make repairs there?

Mr. Willcox: I object, if your Honor please.
The Court: Do you have the lease?
Mr. Ryan: There was no written lease, your Honor.
Mr. Willcox: Of course, she cannot say who was supposed to
make the repairs.
Mr. Ryan: We \liithdraw it.
,

By Mr. Ryan:
Q. When you went there to live, what kinds of steps were
there to the front door?
A. The same two wooden steps as were there when I left.
Q. And the same two wooden steps that Nlr. Oliver fell on'?
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A.
Q.
A.
Q.

That is right. There have never been no more put there.
How many times has Mr. Oliver been to see you?
Mr. Oliver has only been to my house one time in his life.
And that was the time he was hurt?
A. The time when he fell on the steps.
Q. You had not seen him before?
))nge 54 } A. I had seen other agents but not that. one.
Q. Wbat was the condition of the steps to your
apartment when you first went thel'e to rent?
Mr. Willcox: If your Honor please, I object.
The Court: Suppose 10 years before this accident there had
been a rotten step that you could not stand on, would that be
proper in this case?
Mr. Ryan: It is very important, your Honor.
The Court: The Coul't will sustain the objection. You may
show the condition at the time of the accident.
Mr. Ryan: I wish to except to the ruling of the Court.
By Mr. Ryan:
Q. At the time of t.his accident that Mr. Oliver had, and
sometime prior thereto, what was the condition of the steps?
A. Well, my steps was just two steps nailed together; just two _
steps built somehow. I had been propping them up beside the
house off and on. I would get up on the side there and go up
on one. I never stepped on that bottom step, because it would
tilt over. I had been doing that for sometime. I had asked
Mr. Baxter to fix it, but he always told meMr. Willcox: I object.
The Court: What did she say?
page 55 } Mr. Ryan: She said that she had complained to
. l\fr. Baxter about the condition of the steps, and he had
said-he is the rental agent.
A. He had told me.

The Court: Wait a minute!,
By the Court:
Q. You paid him the rent'?
A. Yes, sir; that man right there.
The Court: Objection overruled. Go ahead.
Mr. Willcox: One minute, if your Honor please :\lay I state
my exception?
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The Court: Yes.
Mr. Willcox: I except on the ground that there is no evidence
of any obligation on the part of the landlord to make the repairs.
In the second place, even if there was an expressed covenant to
repair or to keep in condition, and it had been violated, that
would not be the basis of a tort action for personal injury, but
only an action for the violation of the covenant.
The Court: Answer the question.
By Mr. Ryan:
.
Q. What did Mr. Baxter tell you when you complained about
the steps?
A. When I complained towards the last, he had a
page ,56 } man to come in and fix the steps, since I had been
there in the 10 years, about a year and a half or two
years before this accident to this man. But, lately I had told
him about those steps, and he said that he could not do no more
than the man that owned it would let him.
Mr. Willcox: If your Honor please, I move that that be stricken
out on the ground that it is inadmissible for the reasons I just
stated.
The Court: I overrule your motion.
Mr. Willcox: We except.
By Mr. Ryan:
Q. Cora, you say about a year and a half before this gentleman's accident you had complained to Mr. Baxter and he sent
i,;omebody there to repair those steps?
A. Yes, sir. The whole back steps had torn down.
By the Court:
Q. Back steps?
A. Back steps; the front ones, too. Everything was torn
down. But, he sent a man up there, called :.\fr. Fox, and he put
some back steps up and patched up some plaster. He did not
do anything to the front steps, so far as improving them two
steps. I think he put a nail or two in the brick.

h

page 57 } By Mr. Ryan:
Q. After he put a nail or two in the brick, how long
did those steps hold-the front steps'?
A. I don't remember, but it wasn't long before they wore
loose.
Q. The front steps wore loose again?
A. Yes.
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Q. You say there was a Mr. Fox that :Mr. Baxter sent out
there?
A. That was ,vhat he told me; that his name was Fox. I
don't know what his name was.
Q. So far as you could see, nothing was done but a few nails
put into the brick or into the mortar?
A. That was all I saw.
Q. At the time of Mr. Oliver's injury were the steps fastened
to the wall or not?
A. Ko.
Q. How were they fixed?
A. Propped against the bricks.
Q. Just propped up against the bricks?
A. Yes, sir.

By the Court:
Q. Did you notice that when you went up the steps? Did you
notice it as you ,vent up the steps?
A. I put them there. They would fall off, and I
page 58 } fixed it there. They would fall off, and I fixed it like
that.
Q. You knew it all the time?
A. Yes. I had been doing it a long time.
Q. Did you ever fall down'?
A. No. I used to come around the side. I never stepped on
but that one top step that was resting against the bricks.
By Mr. Ryan:
Q. You just stepped on the top step?
A. The one resting against the bricks.
CROSS EXAMINATION.
By l\fr. ,vmcox:
Q. Cora, those steps led right up to your apartment, didn't
they?
A. Yes, sir.
Q. And nobody else's apartment?
A. That is right.
Q. You have been living there 10 years?
A. I moved there in 1940.
Q. Nearly· 10 years. And those same steps have been there
that time?
A. Those same two wooden steps have been there all that
time.
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Q. You say that you never stepped on the bottom
page 59 f step?
.
.
A. Not while it was loose, no, l didn't. I put it
up tliere, and I knew it ,vas going to fall.
Q .. How did yl>u get in and out?
A. 1 cra.w(ed in and out the best way I could ..
Q.. In the whole 9 years?
·
A. Not the whole nine years, hut whe'll it was loose.
Q. When did they come loose?
A. They come.loose this last time, since he fixed them, about;
a year and a haIC ago.
Q. Can you telf us about when it was that they came loose?
A. I don't.know; about a year.
Q. What?
A. About a year or six or eight months.
Q. They came loose a year ago!
A. As far as I know.
Q. How far do you know?
A.. I know they were loose.
Q. Do you know whether they came loose a year ago, or six
months, or three months ago?
l,ft ..

Ryan: .A year Ago ftom when.?

A. Yes, 1 think it was '110:re than that •

.By Mr. tviffoox~
Q. More than what?
A. More than three months.
page 60 ~ Q. Did you see that they were loose?
A. Sir?
Q. When you looked at them, could you tell that they wew
loose?
A. I moved them around like you do a book or a satchel, be~
ea.use they wtre just nailetl to th~mselves. They were not
faste11ed to anything.
Q, l ur.lderstand that you put them in the place where they
were!
A, Etr~tt tim~.
Q. When you went Up there and looked at the steps, bef'on~
you went up, could you tell that they were loose?
Mr. Ryan: I object to that, your Honor. That is merely un
opinion,
.
.
A. To me, I knew they were loose, but I don't know about.
other people.
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By Mr. Willcox:
Q. I understand that you knew they were loose, but you picked
them up and put them there?
A. That is right.
Q. If I looked at them, could I see that they were loose?
Mr. Ryan: Judge, I object to that.
A. I don't think you could tell that, because they were not
broken. They were just unfastened from the house.
page 61

~

By Mr. ·wmcox:
Q. So nobody could tell?
A. I don't think so.
Q. ,Vhen was it that you complained to Mr. Baxter the last.
time about those steps?
A. I complained every time I paid him.
Q. Now, Cora, are you sure of that?
A. That is right.
Q. You paid him every month?
A. I sure did.
Q. And you complained each month?
A. If I did not complain to him, I complained to the lady that
I took the money to-somebody.
Q. Did you ever complain to Mr. Baxter, himself'?
A. Yes, I complained to him.
Q. Every time you paid the rent?
A. I said that I complained to one or the other of them every
time I paid the rent.
Q. How many times in the last year before the accident did
you pay the rent to Mr. Baxter?
A. I did not keep count of that. All I know, every time l
talked to him I asked him to fix the house.
Q. You never, as I understand it, stepped on that bottom
step, yourself?
A. Not when it was loose.
page 62 ~ Q. You never have fallen, had ~·ou'?
A. I sure haven't.
Q. And nobody else, to your knowledge, hus ever fallen on
those steps?
A. Not that I know of.
Q. How tall are those steps from the ground?
A. I don't know. I know that there are just two steps.
Q. Cora, didn't you step on that step all the time in going in
and out?
A. No, sir. If I had, I would have been hurt or dead, one.

i

fa
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Q. What?
A. No, sir. If I had, I would have been hurt or dead, one.
Q. Do you recall one day about two or three weeks ago when
that gentleman and I and Mr. Baxter came to your house over
in Berkley, where you are now living, to see you?
A. Yes.
Q. Didn't you tell us that you walked up and down those
steps, and you never got hurt because you knew how to walk
on them?
A. I did not tell you that.
Q. Are you sure of that?
A. I am sur~.
Q. You said something about a nail being driven in
page 63 ~ the plaster and brick. When was that'?
A. I said it looked like to me he drove nails in the
mortar or the bricks when he fixed the house-Mr. Fox. That
is the way it looked to me. I don't know.
Q. You don't know when that came out?
A. No, I don't know when it came out; sometime in traveling
up and down the steps.
Q. Do those steps wobble any when you step on them?
A. I didn't never step on but one step, and it did not wobble
because it was pressed up against the bricks.
Q. It did not wobble when you stepped on the top step'?
A. That is right.
Q. How much do you weigh?
A. About 240 or 50.
Q. Did you have any family living with you, or did you live
alone?
A. Sir?
Q. Did you have any family living with you'?
A. Now I do.
Q. I mean when you were living there'?
A. No; no one but my four little children.
Q. Your four little children?
A. That is right.
page 64 ~ Q. They came in and out?
A. Sure.
Q. How old are your children?
A. My oldest boy is 11 years old now. The next is 10, and
the next 9, and the little girl is 6.
Q. You had friends and relat.ives who came to sec you from
time to time, I suppose?
A. That is right. Some come up the back steps beeause I
told them, but I did not tell him.
Q. And some came up the front steps'?

C. L. Oliver, et al. v. Annie E. Cashin, et ni.

27

TV. TV. Sykes, Jr.
A. Yes, sometimes.
.
Q. And you had other business people who came to see you
on business, too?
A. Insurance people sometimes would come up.
Q. And they came up the front steps?
A. '!'hat is right.

RE-DIRECT EXAMINATION.

By Mr. Ryan:
Q. Cora, Mr. Willcox has asked you about making complaints to Mr. Baxter, or t.o whomever you would see down at the
rent.al office, or the lady who was down there. Other than compla.ining about the front steps, you had other things to complain
about, didn't you?
A. Yes, I had a lot of complaints. I complained
page 65 } about the house; trying to get him to fix the house so
I could live there.
Q. You complained to him about the back steps and the front
steps?
A. Back steps, front steps, water, rat holes, plaster and
everything.
*

•

*

*

*

W. W. SYKES, JR.,
called as a· witness on behalf of the plaintiffs, having been first
duly sworn, testified as follows:
Examined by Mr. Ryan:
Q. You are Mr. W.W. Sykes, Jr.
A. That is right.
Q. How long have you resided in and around Norfolk?
A. All my life.
Q .. Mr. Sykes, you are employed in the law firm of White,
Ryan and Holland, aren't you?
A. That is right.
Q. That is the law firm with which I am connected?
A. That is right.
Q. Following .Mr. Oliver's accident at 811 Bank Street were
you called upon and did you investigate the circmµpage 66 } stances and conditions there?
A. In the course of my duties as investigator I went
and examined the steps outside the premises 10 days following
the accident.
Q. You examined those premises at 811 Bank Street?
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A. That is right.
Q. Did you, while you were there, make any measurements
of the steps, and so forth?
A. The steps were lying down on the ground. I made measurements of the steps, but I had to approximate the figure as to
where it appeared' the steps were. I cannot say exactly where
the steps were at· the. time of the accident. I had to approximate that. I made measurements from the building to the
curb, and took pictures.
Q. How did you· make the measurements? What did you
use?
A. I used a steel six foot tape line.
Q. Did you make a drawing of those measurements?
A. I did, sir.
Q. And that drawing was designed andA. That drawing does not show where the steps were lying.
The pictures will show that. The drawing will show that I
approximated the steps at the time.
Q. At the time you went to the premises was anybody occupying Cora Mullen's apartment?
page 67 ~ A. No. There was a padlock on the door.
Q. There was no one there'?
A. I was informed by someone across the streetQ. You can't testify as to that. When you went there the
steps were not propped up, but had fallen down'?
Mr. Willcox: If your Honor please, I object to any evidence
as to the condition of the steps 10 days afterwards and move
that it be stricken from the record, and that the jury be instructed
to disregard it.
Mr. Ryan: Judge, the witness is merely reporting what he
found there.
The Court: He may report as to the dimensions of the stei: s.
Whether they were there against the house or across the street is
immaterial to the issue here. The jury will disregard that.
statement.
Mr. Ryan: Is there any objection to this drawing?
Mr. Willcox: I object unless he knows that they were the same
steps that were there at the time of the accident.

I\,,

By Mr. Ryan:
Q. I hand you this drawing and ask you what you identify
that as?
A. I identify that as the two steps in front of 811 Bank Street
on the day that I was there when I examined the premises.
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page 68 ~ By the Court:
Q. Do you know that the steps you saw were the
same steps that this gentleman fell down?
A. Judge, I took pictures of the steps. I cannot say whether
they were the same steps, but I took pictures of the steps.
Q. And they were not fastened to the building at the time?
A. They were not fastened to the building.
The Court: I do not think that is sufficient. You will have to
connect it up.
Mr. Ryan: We will connect it tip.
The Court: The objection is sustained to the introduction at
t.his time. He may say what he found there.
By Mr. Ryan:
Q. At the time of your investigation, about 10 days after this
accident, you took certain photographs?
A. That is right.
Q. Four in number, and you had them enlarged?
A. That is right.
Mr. Willcox: I object to those, if your Honor please. They·
do not purport to represent the conditions that existed at the
time of the accident.
Mr. Ryan: I am merely offering them for identificapage 69 ~ tion: The photographs that he took. I have to do
that before Cora Mullens or the plaintiff can testify
as to whether they are the same steps.
By Mr. Ryan:
Q. Mr. Sykes, I hand you four photographs and ask you what
you identify them as. Where did you take those pictures?
A. I took these pictures at 811 Bank Street. The number
will show plainly on the doorway as 811.
Mr. Willcox: If your Honor please, may I ask Mr. Sykes one
question before he goes on?
By Mr. Willcox:
· Q. Mr. Sykes, did you place those steps where they were before you took that picture?
A. I did not touch the steps.
Q. That was where you found them?
A. That was the way I found them.

I
-~
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C. L. OLIVER,
the plaintiff, being recalled, further testified as follows:
Examined by Mr. Ryan;
Q, Mr. Oliver, having been recalled to the stand, I hand you
four photographs which have been identified by Mr. Sykes aff
four photographs that he took at 811 Bank Street, Norfolk.
The question I want to ask you, after you have expage 70 ~ amined those photographs carefully, is: Does that show
811 Bank Street, Norfolk, and are the steps which are
seen in the picture the same steps that were there on the day of
your accident?
A. Yes, sir.
Q. Have you looked them over carefully?
A. Yes, sir.
Q. You looked them over at counsel table, didn't you'?
A. Yes, sir.
Q. And they are the same steps?
A. That is right.
CROSS EXAMINATION.

By: Mr. Willcox:

Q. Mr. Oliver, do I understand that that is exactly the way
those steps were on the evening that you went in there?
A. No, sir.
. Q. Is that the way the steps were on the evening that you
went in there?
A. No, sir.
Q. Do these show the way they were (handing witness photographs)?
A. No, sir.
Q. Or tha,t one?
page 71 ~ A. No, &ir.
Mr. Willcox: I object, your Honor

By the Court:
Q. Mr. Oliver, although the steps shown in the pictures are
not as they were on the night you went there, or the day you
w~nt there, do you identify them as being the saQle steps on which
you walked?
A. Yes, sir.

~-

The Court: Objection overruled.
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W. W. SYKES, JR.,
being recalled, further testified as follows:
Examined by Mr. Ryan:
Q. Mr. Sykes, I hand you three photographs. They show
front view pictures of the steps at the premises 811 Bank Street?
A. That is correct.
Q. And I hand you the fourth photograph, and that sho~ a
side view of the steps at the premises 811 Bank Street?
A. Yes, sir.
Mr. Ryan: If your Honor please, we offer these in evidence.
Mr. Willcox: If your Honor please, we object to the introduction of the pictures in evidence, because admittedly
page 72 ~ they do not represent the conditions which existed at
the time of the accident, The pictures were taken 10
days afterwards. Mr. Sykes, who took them, cannot even
identify them as the same steps; and Mr. Oliver, the man who had
the accident, says that they do not show the conditions which
existed at the time of the accident. Therefore, they are irrelevant
and inadmissible.
The Court: Objection overruled,
Mr. Willcox: '\Ve except.
(The photographs were received and marked Plaintiff's Exhibits No. 1 to 4, inclusive.)
By }Ir. Ryan:
Q..Mr. Sykes, when you went to 811 Bank Street, did you examine the surface of the walls and other conditions existing there
at that time?
A. You mean where the steps were supposedly attached to
the wall?
Q. Yes, sir.
A. I did.
Q. First fo all, with reference to the sidewalk or the travelled
portion of the highway, where were those !)teps located?
A. Apparently from the marks on the ground, the steps wol!ld
begin either 31 or 33 inches from the curb,
Mr. Willcox: If your Honor please, I object to any
page i3 ~ testimony as to the conditions existing 10 days after
the accident, unless he can say they were similar to
those conditions at the time of the accident.
The Court: He may say just what be saw there at the time he
went to the premises.

j
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Mr. Willcox: We except, sir. May we have it understood that
the exception applies to all of this, so we won't have to interrupt'!
The Court: All right.

By Mr. Ryan~
Q. Mr. Sykes, did you examine the surface of the walls there't
A. I did.
Q. Did you examine the mortar?
A. I did.
Q. What was the condition of the mortar along in there between the bricks?·
A. The mortar· was soft, and in spots I could rub it out with
my finger. In.a lot-of places the mortar had been worn away,
due to time, apparently.
·
Q. Ih your inspection of the wall under the doorsill where
the steps were apparently propped, did you notice any wooden
plugs in the wall?
A. There were no wooden plugs.
Q. Did you see any brace on the wall for attaching those
steps?
page 74 ~ A. There was no brace.
The Court: Don't lead him. He is your witness.
By Mr. Ryan:
Q. At the footing of the steps did you find anything there
at the bottom?
A. There was no footing to the steps. It was apparent that
they had been resting on the ground. As to the wall, the only
apparent thing existing that they had ever used to attach th<?
steps was one nail pressing in the mortar.
Q. Did you see that nail there?
A. That nail was there. The pictures will show that.
Q. It is in the photographs?
A. It is in the photographs.
Q. Did you inspect the rear side of the steps while you wem

there?
A. I did not pull them forward.
Q. You just took a picture of what you saw?
A. Yes.
Q. Mr. Sykes, you took additional photographs of the scene
of this accident?
A. Last week I took additional pictures.
Q. You identify these as the pictures you took about a week
or 10 days prior to today?
A. I took these pictures last week; Tuesday a week ago.
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page 75 }

Q. And they show 811 Bank Street, and also 800?
A. That is correct.

Mr. Ryan: Judge, we offer them in evidence.
Mr. Willcox: If your Honor please, we object to them on the
ground that they were taken nearly a year after the accident.
There is no evidence that the conditions are the same as they were
at the time of the accident. Therefore, they are irrelevant and
immaterial.
The Court: Objection sustained.
Mr. Ryan: Judge, I do not recall your ruling on this drawing.
The Court: Objection overruled. You may put that in.
Mr. Ryan: We offer it in evidence.
(Received and marked Plaintiff's Exhibit No. 5.)
CROSS EXAlvIINATION.
Mr. Willcox: Your Honor, l would like to examine him without waiving my objection.
By Mr. WiJlcox:
Q. Mr. Sykes, I understood you to say in the beginning that
when you went there 10 days after the accident the steps were
lying down on the ground?
A. Exactly the way they are shown in the pictures.
page 76 } Q. You do not know, of course, how they were a 1.
the time of the accident?
A. No, sir, I do not.
Q. Now, the condition that those steps were in when you went
there 10 days afterwards, and the position. they wei:e in, were
both perfectly apparent and open and obvious, weren't they?
A. What condition?
Q. The condition that you found the steps in on the day you
went there and took these pictures'?
A. The conditions are plainly shown in the pictures.
Q. And nobody could approach without seeing that condition?
A. That is true. That is exactly the way the pictures show.
Th:it is exactly the way I saw it.
Q. According to this chart, the rise of that first step is shown as
10 inches; is that correct?
A. Whatever I have marked on the chart is correct.
Q. The rise of the first step is IO inches?
A. That is correct.
Q. And the tread is 10 and a half?
A. That is correct.

&
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Q. What is the rise of the second step?
A. Six and a half inches.
Q. Therefore, the second step was 16 and a half
page 77 ~ inches above the ground?
A. That is correct.
Q. Now, the sidewalk or the walkway is not paved, is it?
A. No; it is dirt.
Q. It is dirt?
A. Yes, sir.
Q. And there is a distinct depression between the curb and
the steps?
A. That is correct.
Q. How much would you say that depression was just inside
the curb?
A. I would riot say. It was just from the natural wear and
tear. It was not any distinct depression; it was just natural.
Q. Whether it would be natural or unnatural, wouldn't you
say the walkway was at least four or five inches below the top of
the curb?
·
A. No, sir, I would not.
Q. What were the dimensions of the horses at the ends of
those steps? Did you take those?
A. No, sir.
Q. Do you know whether they were 2x8 or 2x6"?
A. No, sir.
..
Q. At the time you went there, you went for· the
page 78 ~ specific purpose of investigating this accident for
your employer?
A. That is right.

RE-DIRECT EXA~UNATION.
By Mr. Ryan:
Q. lVIr. Sykes, I notice on your drawing, where the steps back
up to the building, you have a line drawn across?
A. That is right.
Q. What does that mean?
A. That means the part which the risers and the treads are on.
I don't know what you would call it. I am not a carpenter. But,
that is not square.
Q. This is open space?
A. That is an open space.
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JOHN W. SAUNDERS, JR.,
<~aJled as a witness on behalf of the p]aintiffs, having been first
duly sworn, testified as follows:
Examined by Mr. Ryan:
Q. You are Mr. John W. Saunders, Jr.?
A. That is right.
Q. How long have you lived around Norfolk?
A. All my life.
Q. How old are you?
page 79 ~ A. 35.
Q. Mr. Saunders, what is your occupation? Wha~
do you do?
A. General building contractor.
Q. Are you associated with anyone, or do you work for youri-;elf?
A. I am on my own.
Q. You work for yourself as a contractor?
A. Yes.
Q. Prior to being in business for yourself, with whom were
you in business?
A. My father and I had a partnership.
Q. Of course, you are junior?
A. That is right.
Q. At our request did you go out and inspect 811 Bank Street'?
A. I did.
Q. Before we get into that, how long have you been a building contractor altogether?
A. 15 years.
Q. Did you inspect these premises at 811 Bank Street'?
A. I did, yes.
Q. When did you do that? How long ago from today, approximately?
A. I imagine about three weeks ago.
page 80 ~ Q. When you went there what did you specifically
look for and inspect?
Mr. Willcox: If your Honor please, I object.
The Court: A year after the accident?
Mr. Ryan: Yes, sir; because there have been no changes, is
what he ,vill testify to.
The Court: Who is going to testify that there has been no
change?
:Mr. Ryan: I withdraw that question .
.Mr. Wi1lcox: If you assure us that he is going to testify that
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there has been no change from the time of the accident, I will
withdraw the objection.
By Mr. Ryan:
Q. Did you inspect the surface of the wall where the steps
were placed against, under the sill, at 811 Bank Street?
A. I did.
Q. What did r-ou find'!
Mr. Willcox.: If your Honor please, I object to any conditions
that he found there three weeks ago, unless counsel gives the
Court the assurance that he is going to show that they were the
same as they ";ere at the time of the accident.
Mr. Ryan: That question is not objectionable. He did go
there and inspect them.
page 81 ~ The Court: Changes can take place. The time element is very material. You might be able to show by
this gentleman that the sill there now is in a terrible condition,
and it might not have been in a terrible condition a year ago.
Mr. Ryan: I am not going to ask him anything about the
steps.
The Court: You asked him about the condition of the sill.
As to the amount of deterioration that would take place in :1
year's time, I do not believe anyone would be able to say.
Mr. Ryan: Mr. Sykes testified that the mortar was soft and
crumbly, and that there were no wooden plugs in .the wall. He
went out and inspected, and saw the same thing that Mr. Sykes
saw.

The Court: The Court sustains the objection. An inspection
made a year after the accident is not proper unless you can assur<.•
the Court t~at you have testimony that the condition is exactly
the same on the day of his inspection as it was on the day of the
accident.
Mr. Ryan: This is a building that was built some 50 or morP
years ago. Mr. Sykes has testified about the condition of the
mortar. I do not think there would be much, if any, change
between the period when Mr. Sykes examined that.
page 82 } mortar and the time Mr. Saunders examined thn
mortar. We are just asking him about the mortar.
The Court: Mr. Sykes testified that he examined it within
10 days. That is a reasonable time. There is not likely to be
any material change. But, there may be a material change in a
year's time.
Mr. Ryan: Step down, Mr. Saunders.
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W. W. SYKES, JR.,
being recalled, further testified as follows:
Examined by Mr. Ryan:
Q. Mr. Sykes, when you took the pictures that were not admitted in evidence about a week or ten days ago, did you again
inspect the wall and the mortar?
A. I did. I rubbed my finger at the same place. · I saw no
appreciable change in the mortar and the wall in a year's time, ·
from my examination.
CROSS EXAMINATION.
By Mr. Willcox:
Q. Mr. Sykes, when you went thereMr. Willcox: This is without waiving my objection, your
Honor.
By Mr. Willcox:
Q. -when you went there a few days ago, those
page 83 } steps were fastened to the wall, weren't they?
A. No, sir.
Q. They were not?
A. It has a wooden brace. The pictures will show that.
Q. I am not asking you about the pictures which the Court
· has excluded. Were the steps in the same position as they were
when you went there before?
A. No, sir. They have been braced up by a piece of wood.
Q. Then how could you see behind them?
A. Because I could feel behind them. They were not attached to the wall.
Q. You could feel behind them?
. A. Yes, sir.
1\fr. Willcox: I object on the grounds previously stated, your
Honor.
The Court: Objection overruled. Is Mr. Saunders going to
testify as to just what he saw?
.Mr. Ryan: He is going to testify as to the condition of the
mortar and wooden plugs when he went there.
The Court: He cannot go beyond the witness who described
the premises a ye,Rar ago.
k
Mr. yan: 1 want to as Mr. Saunders an expert
page 84 } question. I thought it only fair, rather than propound a hypothetical question to him, to have him go
out and inspect the actual premises, himself, so that he could

A
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come to a fair and bona fide conclusion on the engineering proposii.ion or contracting proposition: Whether or not these steps, if
maintained under the circumstances here, were properly maintained.
In fairness to everybody I had him go out there and inspect
the premises. There has been no appreciable change in them.
I want to ask him about the mortar and wooden plugs in the
wall, preparatory to this other quest.ion.
The Court: You have testimony as to the mortar and wooden
plugs IO days after the accident. You may ask him as to the
mortar at the time he saw it.
JOHN W. SAUNDERS,
being recalled, further testified as follows:

Hy Mr. Ryan:
Q. At the time you inspected the premises about three weeks
ago, what was the condition or composition of the mortar between the bricks?
A. Lime, sand and cement, which is a soft composition.
Q. A little louder.
A. It does not contact and hold a nail or a bolt, or anything
~uch as that.
Mr. Willcox: If Your Honor, I thought your Honor sustained
the objection.
page 85 ~ The Court: I sustained it until he put on testimony
as to what the condition was u year ago. I do not see
t.hat this testimony changes the situation at all.
Mr. Willcox: We except, for the reasons stated.
Mr. Ryan: I just want to develop that he went out and inRpected it in order that he could make a proper conclusion.
The Court: This man corroborates the testimony of :Mr.
Hykes.

By Mr. Ryan:
Q. Did you find any wooden stobs in the wall behind the
Ateps'?
A. No.
Q. You say that the lime, sand and cement mortar used there
was soft and crumbly and would not hold a nail?
A. That is always the condition with lime, sand and cement
mortar, which is the old type mortal' used years ago. We do
not use that today.
Q. As to the steps that you saw there-there has been testimony and you heard it, and I could propound it hypotheticallybut, if those two steps were merely attached by nails to the wall
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without other supports, in your opinion as a contractor, would
it be good construction or would it be bad construction
page 86 ~ as the means of attaching the steps to the wall'!
Mr. 'Willcox: You a.re referring to what steps now?
Mr. Ryan: The front steps of 811 Bank Street, on which Mr.
Oliver was injured.
The Court: You have not identified the steps that Mr.
Saunders saw as being the same steps that are in controversy
here .
•Mr. Ryan: I can bring Mr. Sykes bnck to the stand, and he
can testify that they were the same steps that he saw out there.
The Court: Did 1\Ir. Sykes go out there with Mr. Saunders'?
l\Ir. Ryan: Ko. They went at different times. I think .Mr.
Wiilcox is getting kind of technical on us, Judge,
l\Jr. Willcox: For 825,000 you have to be technical.
The Court: Technically, he is right. Objection. sustained.
He does not know what kinds of steps were there a year ago.
By Mr. Ryan:
Q. Mr. 8aunders, I will ask you this question, and I propound
it hypothetically: I ask you to assume certain facts, among
which are the following: There is a building located in the City
of Norfolk to which there are two wooden stepspage 87

~

Mr. Ryan: Do you want me to give all of the
dimensions?
?\fr. Willcox: Use your own judgment, my friend.

By Mr. Ryan:
Q. There are two wooden steps that are, overall, 21 inches in
depth-that is, from the front of the steps to the rear where they
are placed against the wall of an entrance, underneath a sill; that
the first riser in these steps is IO inches; that the first tread is IO
und a half inches; that the next riser to the second step is 6 and a
half inches, and the next tread is IO and a half inches; that these
steps were secured to the wall by one nail, apparently driven into
t.he lime, sand and cement mortar, used years ago in the construction of buildings in this city. If that were the only way the
steps were attached to the building, would you say that they were
in a safe or unsafe condition, or in a poor or good condition,
insofar as supporting the steps and preventing their collapse or
tilting over when someone stepped upon them'?
~fr. Willcox: I object.
The Court: The hypothetical question has to be based on
evidence.
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Mr. Ryan: They are facts in evidence.
The Court: As to how the steps were attached?
page 88 } Mr. Ryan: Yes, sir.
The Court: I thought the evidence showed that they
were not attached at all.
Mr. Ryan: No, sir; at the time of the accident, but the remaining evidence was one nail. The only conclusion you can
draw from it, in looking at this picture, is that that nail was med
as the support of the steps. That is the only conclusion you can
arrive at. When the evidence clearly shows that the steps
collapsed and Wted over, and that nail did no good, we are asking
this witne~s ul).der those facts: Was that good or bad, safe or
unsafe constructi9n at the time they were put in? \Ve have
evidence that tt .Mr. FoxThe Court: You should put on evidence before this question
is asked, by the man who installed the steps, to see how he installed them. There is no testimony as to how those steps were
installed.
Mr. Ryan: I did not know the name of this carpenter.
The Court: You cannot ask an expert witness a hypothetical
question without having some evidence on which to base it.
Mr. Ryan: Every word I stated is in evidence, Judge·
page 89 ~ The Court: As to how those steps were attached'!
Mr. Ryan: Yes, sir. From the pictures you have to
make some inference and some presumption from the circumstantial evidence in the trial of these cases. Cor-cl .Mullen said
that a man came there for Mr. Baxter, after her complaint to
Mr. Baxter, and did something by way of putting nails in there.
Then we see a picture taken after the accident showing one nail
sitting out there. That is all in evidence, Judge.
The Court: Your evidence was that it was not attached at all;
that just as soon as he stepped on the edge, it tilted over.- Ask
him from what he saw there if there was any evidence that the
steps had been improperly attached to the building.
Mr. Ryan: Cora Mullen testified that some attempt was made
to repair the steps and to attach them by putting nails in them
by Mr. Fox. The pictures that we have here now show that.
apparently the nail did not hold very well. It is still there in
the wall.
Mr. Willcox: Is this the same nail?
By the Court:
Q. In the construction that you saw there ut the entrance to
the building, was there any evidence that the steps, if there were
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any steps a year before you saw them, had any place on which
they could be securely attached?
page 90 } A. No, sir.
The Court: That is all he can say.
By :Mr. Ryan:
Q. In that mortar that you saw, how long would a nail hold
or would it hold at all in that type of mortar?
A. That would depend entirely upon the usage of the step8.
and your foundation upon which your steps are placed.
Q. 'When you drive a nail into the type of mortar that yon
see there, what occurs'?
A. The motar loosens around the nail.
Q. Is it, a tight or loose fit'?
A. It is loose. It filters out.
Q. The mortar filters out and it is a loose fit?
A. That is right.
Q. I believe you stated that you found no wooden plugs anywhere along the wall there?
A. No.
Q. If wooden plugs had been placed in the wall and a nail
driven into the wooden plugs, would your answer to the question :
How long that would hold, be the same or any different from your
answer to the question as to the nail driven into the mortar.
Mr. Willcox: If your Honor please, we are speculat.ing.
The Court: He does not know how much use i:.;
being made of the steps, and therefore he cannot give
any answer at all .
.l\,lr. Ryan: Should the defendant, in the exercise of ordinary
care, have put plugs in that mortar?
·
The Court: You are asking a direct question; how long will
that hold? He has previously said he cannot answer that question because he does not know what use is being made of the steps.·
The tenant is right heavy. It depends on how often she went
up and down. Even then it would be a guess.

page 91 }

By Mr. Ryan:
Q. For a contractor who wanted to fasten something with a
nail to the type of mortar you saw out there, what would be
good practice'!
The Court: Good practice would be not' putting a nail in there
at all. If this witness' father were here, he would be able to tell
you more about what they used to do. He is a modern man.

A
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By Mr. Ryan:
Q. Mr. Saunders, despite the fact that you are a modern man,
as the Judge defined you, you came up and were trained by your
father, weren't you'?
A. Yes, sir.
l\fr. Ryan: That is all.

page 02 }

Mr. Willcox: No questions.
l\fr. Ryan: May it please the Court, at this time

we desire to take up the question of the introduction of certain
ordinnnce9-not the one we have talked about before. I think
it will take sometime. It is drawing on to one o'clock.
The Court: Gentlemen of the jury, recess until two o'clock.
(Thereupon, the jury was excused after which the following
occurred:)
The Court: I will hear you now.
Mr. Ryan: May it please the Court. at this time we renew our
motion to permit Section 366 of the Ordinance of the City of
Norfolk to go before the jury which provides as follows:
"Sec 366. ENCRO.-\ClL\IENTS BY BUILDINGS, REl\IOV .-\L BY DIRECTOR.
No piazza, porch, step, fence, enclosure or other projection
attached to any building or lot, shall be extended beyond the
building line.
Any property owner, buil1er, contractor or other person, who
:,;hall encroach upon the line of the street, in any manner, by
building or otherwise, shall be liable to a fine of five dollars for
every day such encroachment shall remain, af tcr notice
page 93 } from the director of public works to have it removed,
and if the same be not taken down or removed within
thirty days after such notice, said director shall have the same
removed at the expense of the person offending, and the expense
thereof certified to the city treasurer for collection."
\Ve want to bring to your Honor's attention the provisions of
Section 181 to and including 187 of the City Code of Norfolk.
li'irst of all, Section 181 of the City Code provides for the definition of the word "Structure," as used by the term "Dangerous
8tructures." 181 defines what a stmcture is. There the acts
Hays:
"When used in sections 182 to 187, the word 'structure' shall
:include and embrace any building or any part of any building,
any chimney, wall, sign or staging."
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Section 182 of the City Code provides this: "It shall be unlawful for the owner thereof to permit, allow or cause any struct.ure to exist in the <;ity which, by reason of fire, storm casualty,
dilapitation or otherwise, has become dangerous or unsafe to
persons passing upon the streets, alleys or other public places in
the city,-"
·
page 94 }

The Court: What is the purpose of that section?
It is to protect people passing upon the streets.
Mr. Ryan: I have not finished, Judge. "--or to persons on
private property, or to adjoining property." It goes a step
further and protect.s any person on private property or adjoining
property.
Section 183 goes on to define the duties of a building inspector:
"Sec. 183. SAME-DUTIES OF BUILDING INSPECTOR.
The building inspector shall examine all structures in the city
reported to him to be dangerous or unsafe. If, in the opinion
of said building inspector, any such structure in the city has
become dangerous or unsafe, by reason of fire, storm casualty,
dilapidation or otherwise, to persons passing upon the streets,
alleys or other public places in the city, or to persons on private
property, or to adjoining property, he shall apply to a justice of
the peace for a summons requiring the owner of such structure to
appear before the police justice of the city at a time to be specified
in said summons, not exceeding ten days thereafter, to contest,
if such owner desires so to do, the truth of such representation."
Section 184 provides for order to remove:
page 95}

"SEC. 184. SAME-ORDER TO REMOVE.
If, upon the hearing of the matter, the police justice
finds a structure dangerous or unsafe, as aforesaid, he shall, by
his order, require such owner, within the time specified in sai'd
order, either to remove said structure or repair or place the same
in a safe condition. In the case of an emergency, the said police
justice may require the immediate removal or repair of such
structure so that no injury or damage may be occasioned by its
collapse."
,Section 185 provides for failure to remove or make safe:

A
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"SEC.
SAFE.

185. SAME-FAILURE TO REMOVE OR MAKE

Should the owner of a structure fail to remove or repair 01·
make the same safe within the time specified by the police justice,
such owner shall be liable to a fine of not less than twenty-five
dollars nor more than one hundred dollars, and the police justice
shall order the removal or repair of said structure by the building
inspector." .
Section 186 })rovides that in the event the person does not
remove such things, they may be removed by the City at their
expense:
"SEC.

186. SAME-REMOVAL BY CITY.

Wl1en any structure is removed by the building inspector, as
aforesaid, all materials derived from the removal or
page 96 ~ demolition thereof shall be placed on the premises and
sold at public auction by said building inspector after
he shall have first advertised the time and place of said sale for
at least five days in a newspaper published in the city. The
proceeds from said sale shall be paid to the city treasurer, and
<tfter paying therefrom the costs of such removal or demolition
and the cost of such sale, the balance shall be retained in the city
treasury until the person entitled thereto shall establish his right
to the same to the satisfaction of the city manager, on whose
order the same may be paid to such person. When the proceeds
from such sale shall be insufficient to pay the cost of the removal
or demolition and sale, the deficiency shall be collected from the
owner of such structure."
Section 178 provides notice to nonresidents:
"SEC. 187. SAME-NOTICE TO NONRESIDENTS.
If the owner of any such structure cannot be found in the city,
the summons provided for in section 183 may be served by publishing a notice thereof for three consecutive days in a daily
newspaper in the city, and by posting a copy of said notice on
such structure and by mailing a copy of said notice to the owner
at his last known postoffice address, if known, but if unknown,
an affidavit to that effect shall be be made. Proof of
page 97 } such publication, posting and mailing of affidavit, as
·
the case may be, shall be taken and accepted in lieu of
personal service, and the cost thereof shall be included in the
cost of such proceedings."
To go back to Section 182, we say that in this case it had been
clearly shown that the defendants were in violation of the law.
It makes no difference whether they were ever prosecuted or
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fined for the violation of the law.· They were in violation of it.
Under the evidence in this case, your Honor, these defendants
were guilty of a continuing violation of this city ordinance.
We want to read those to the jury.
The Cow-t: The Court holds that you are not permitted to do
so. There is no allegation in the notice of motion of a violation

of those city ordinances.
.Mr. Ryan: Your Honor, in drawing the notice of motion and
later considering it, it was our conclusion that there was no
necessity, for this reason: First of all, you do not have to allege
any violation of the ordinance when you allege a nuisance.
The Court: It may be a nuisance without violating the
ordinance. It may be a conunon law nuisance.
(The motion was further argued, after which the
page 98 } following occurred:)
The Court: If you want to introduce an ordinance in evidence,
it is necessary that you first plead it.
Mr. Willcox: If your Honor please, we are perfectly willing
for him to amend now, and allege the ordinances, that he wants
to include in the amendment. He can just dictate it in, and we
can go right ahead with the trial. Our objection to the ordinances
goes further than that, in that he has not proven any facts. He
is assuming that these steps are on city property. There is not
a word of evidence as to that.
The Court: Counsel has said· that you may dictate into the
record, as an amendment to your notice of motion, that you arc
relying on the violations of sections so and so, and so and so, of
the City Code.
l\fr. Ryan: All right, sir.
The Court: Then the Court will permit you to introduce those
sections if they are pertinent .
.Mr. Willcox: We still contend that they are irrelevant.
The Court: Suppose you do that, and we will recess until
two o'clock.
(Thereupon, a recess for lunch was taken until two o'clock
P.i\L)
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AFTERXOOX SESSIOK.

.Met pursuant to the morning session, with the same parties
present as heretofore noted.
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(The following proceeding was held in the absence of the jury:)
Mr. Willcox: I object to the ordinances on the ground that
they are not pertinent to the issue.
The Court: They are refused not on the ground that they are
not covered in the pleadings, but on the ground they would not
have any bearing on the nature of this accident.
Mr. Ryan: We submit that the violation of the or<lin:mces
constituted a nuisance.
We, at this time, want to offer and ask permission to read to
t.he jury sections of the City of Norfolk, Virginia, Code of 1044,
Numbered 366, 181, 182, 183, 184, 185, 186, and 187. We ask
now at this time permission to introduce these ordinances and
read them to the .iury.
Mr. Willcox: We object.
The Court: The Court, sustains the objection.
Mr. Ryan: The plaintiff excepts to the ruling of the Court
and asks permission for Mr. Phlegar to be permitted to copy
these sections into the record later, just as if they had
page 100 ~ been read and argued in evidence.
'l'he Court: Very well, sir.
(The trial was then resumed in the presence of the jury.)
OSCAR F. B.-\XTER,
called as a witness on behalf of the plaintiffs, having been first
duly sworn, testified as follows:
l~xamined by .M1·. Ryan:
Q. Please state your name?
A. Oscar Ii'. Baxter.
Q. What is your occupation, i\Ir. Baxter?
A. Real estate business.
Q. You were the rental agent for the defendants in this action,
for the premises known as and located at 811 Bank Street, Norfolk, Virginia?
A. Our firm is, yes, sir.
Q. Your firm did represent them as the rental agents'?
A. That is right.
Q. And the rents collected were turned over to the defendants
subject to ·commissions and so forth?
A. That is right.
Q. You do not deny, do you, that prior to :Mr. Oliver's accident
Cora Mullen made complaints to you and members
page 101 ~ of your firm, as rental agents of the defendants, as
to defective conditions of the front steps'?
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A. :i.\ly memory would not serve me quite that way, I believe,
because we have several hundred tenants, and I cannot remember
what they tell me.
Q. In other words, you neither affirm nor deny Cora Mullen's·
statement that she made complaints to the agents as to the
condit.ion of the front steps?
A. I can say that I checked back on our repair book for a
period of six months prior to the accident, and I could not find a
record of a compla.int.
Q. You checked back six months?
A. So far as 1·emcmbering it, I don't know.
i\Ir. Ryan: That is all, Judge.

CROSS EXAMINATION.
By i\Ir. Willcox:
Q. Mr. Baxter, I understand, you keep a book in which you
register complaints of the tenants?
A. Yes, sir.
Q. And you examined that and found none in it'?
A. That. is right.
Q. You have no recollection of any complaint from her'?
A. No, sir, I do not.
Q. Did you go with Mr. Baecher and myself over to
page 102 ~ Berkley to see Cora Mullens some weeks ago?
A. I did.
Q. Did she make any statement there about how she used
those steps?
Mr. Ryan: If your Honor please, any statement made by the
witness would not be binding on the plaintiff. It is inadmissible
us being hearsay. I object to the fonn of the question.
Mr. Willcox: I was just trying to avoid leading him.
The Court: The objection is sustained as to the form of the
question. You may lay a foundation for a prior inconsistent
statement that would affect the credibility of the woman.
By Mr. Willcox:
Q. You heard her this morning testify, did you not?
A. Yes, sir.
Q. You heard her say that she never used the lower step at all
in f~iy~~~ si;~d out of the house?
Q. Whnt statement did she make about it, if any, on the day
we called on her in Berkley?
A. To the best of my knowledge, she said that she was careful in going up and down the steps. I don't remember any

~
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reference to stepping off on the side, or anything
page 103 ~ of that naturel. as she said this morning.
Q. Didn't she say she stepped on the steps, but
she knew how to step on them'?
A. Yes, sir.
Mr. Ryan: That is what she substantially testified to today.
By Mr. Ryan:
Q. She said irothing, in your opinion, that was any different
than what she said this morning?
A. She said she stepped on a certain portion of the steps this
morning, I believe. She did not say that previously
Q. She just did not say that previously? You checked your
repair records back only six months?
A. Yes, sir.

*

*

*

Mr. Willcox: I want to make a motion.
(The following proceeding was had in the absence of the jury:)
Mr. \Villcox: If your Honor please, with reference to this
property and the tenant's connection with it, the
page 104 ~ only evidence is that Mr. Baxter says he was their
agent for the collection of rent, which I take is evidence
of their ownership of the property. But, this case must go
further than that. Mere ownership of property is not sufficient,
because it is well settled that if the premises are surrendered to
the control of a tenant, then in the absence of defect, known to
the owners and concealed from the tenant, there can be no
liability to the tenant or to the invitee who stands in the place
of the tenant.
Therefore, to prevail in this case, the plaintiff must prove that
the defendants controlled or operated the property at the time.
We filed an affidavit denying that. It was filed on June 10.
There has been no evidence, except the evidence of Cora .Mullen,
that she, and she alone, rented that property.
I move the Court to strike the evidence on the further ground
that the evidence clearly discloses that the plaintiff was guilty
of contributory negligence, because the condition of those steps
in broad daylight was obvious, and he was bound to have seen if
he exei:cised ordinary care.
(The motion was further argued, after which the following
occurred:)
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The Court: The Court will sustain the motion. Call the
Jury.
page 105 ~ ~Ir. Ryan: We except to the ruling of the Court.
(The trial was then resumed in the presence of the jury.)
The Court: Gentlemen of theJ'ury, during your absence from
the courtroom counsel for the efendant moved the Court to
strike the plaintiff's evidence as not being sufficient in law to go
to the jury upon which a verdict in behalf of the plaintiffs mi~ht
he rendered. The Court has sustained that motion in holding
that under the terms of the lease in this case there was no responsibility on t.he landlords. You may treat this case in your
jury room as though the plaintiff had failed to testify from this
stand. You have no evidence upon which to base a verdict for
the plaintiffs. Retire, Gentlemen, and consider your verdict.
(The jury retired, after which the following occurred:)

:\Ir. Ryan: I am going to take an exception to the instructions
and directions of the Court.
(The jury returned, after which the following occurred:)
Tke Court: Gentlemen, the Letter S should be put on the
word "Defendant." There are several defendants.
page 106
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"We, the jury, find in favor of the defendant.s."
Is that vour verdict Gentlemen?

(The jury answered in the affirmative.)
Mr. Ryan: ,Judge, we would like to move the Court for a new
trial on the ground that the jury should not have been instructed
that the evidence had been stricken; that the verdict of the jury
is contrary to the law and the evidence, and we ask for a now trial.
The Court: You really move the Court to set aside the verdict?
Mr. Ryan: That is right; to set aside the verdict as being
contrary to the law and the evidence, and ask for a new trial.
The Court: The Court overrules the motion to set aside the
verdict., to which ruling of the Court counsel for the plaintiffs
excepts.
E. L. RYAN, JR., attorney
for C. L. Oliver and Century
Indemity Company.
WILLCOX COOKE AND WILLCOX
By T. H. WILLCOX, JR.,
Attorneys for Defendants.
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JUDGE'S CERTIFICATE.

I, Clyde H. Jacob, Judge of the Circuit Court of the City of
Norfolk, Virginia, do hereby certify that the foregoing is a true
and correct transcript of the testimony and proceedings of the
case of C. L. Oliver, et al., v. Annie E. Cashin, et al., tried in said
Court on the 27th day of June, 1950, and includes all the testimony offered, the motions and objections of the parties, and
rulings of the Court, and the exceptions of the parties, and all
other proceedings of said trial.
I further ·certify that the exhibits offered in evidence, as decribed by the foregoing record, and designated as Plaintiffs'
Exhibits I to 5 .inclusive, are all of the exhibits offered upon saicl
trial, and the orginals thereof have been initialed by me for the
purpose of identification.
I further c"f;lrtify that said transcript was presented to me for
certification and signed within sixty days after the final order in
said cause, and that the attorneys for the defendants had reasonable notice in writing of the time and place at which the same
would be tendered for certification.
Given under my hand this 12th day of August 1950.
CLYDE H. JACOB, Juuge.
page 108 ·~

CLERK'S CERTIFICATE.

I, W. Robertson Hanckel, Clerk of the Circuit Court of the
City of Nor folk, Virginia, do hereby certify that the foregoing
transcript of testimony and other proceedings of the trial of the
case of C. L. Oliver, et al., v. Annie E. Cashin, et al., duly certified by the Judge of said Court, together with the original exhibits
introduced upon the trial of said case, identified by the initials of
said judge, were filed in my office on the 12 day of August 1950.
W. ROBERTSON HANCKEL, Clerk.
By: T. A. W. GRAY, D. C.
A Copy-Teste:

l\1. B. WATTS, C. C.
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