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Trooper W. H. Craft.

name Fred K. Betts parked on the north side of the highway.

Q. Headed in which direction?

A. Headed toward the Town of Broadway.

Q. Which would be west?

A. Which would be west bound, and a pickup truck—a ’52
Ford pickup was down over the embankment on the same
side of the road a hundred or so yard behind it. )

Q. Can you fix the scene of this collision for the jury a little
better?

A. One mile east of Broadway and a half a mile east of the
intersection of State Route 971.

Q. Between Mayland and Broadway?

A. Yes, sir.

Q. All right, sir. Did you observe any physical evidence,
marks, debris or anything of that sort?

A. T could find no marks in the road, but there were some
what looked to be swerve marks that ran off the shoulder of
the road and crossed over and went down the left shoulder of
the road, that would be for east bound vehicle. '

Q. Could you come over to this chart and show us about
where those marks were?

Let’s disregard these two vehicles for the time being. This
is going toward Mayland, this is going toward Broadway.

This is the east bound lane toward Mayland. Show

page 17 } us where these marks were?
A. Well these marks started along in here and
kind of went off the road and come back down over in here.

Q. In other words, they were off the the shoulder of the
road on the east bound shoulder?

A. You could see them here and here—right plain here.

Q. What kind of marks were they?

A. They looked like they started in the edge of the road
and made a U turn.

Q. Was there any debris in the road?

A. None that I could find, none whatsoever; there could
have been some but the cars could have run over it.

Q. You may take your seat.

Was there any damage done to the lime spreader?

A. Very little. T have an estimate here, if I can find it.
I estimated the damage to the lime spreader around $5.00,
but that is just my opinion.

Q. Where was the damage on the vehicle?

A. On the lime spreader, the only thing I could find was
on the left bumper, a small dent next to the fender.



18 . Supreme Court of Appeals of Virginia

Allen Kenmedy.

Q. The left bumper?
A. The fender—the running board.
Q. How about the damage to the pickup?
A. That was damage all over where it turned over, I
couldn’t pin point where it struck.
page 18} Q. How many times did the pickup turn over?
A. T don’t know, I know it turned over once any
way.
Q. Was Mr. Lohr at the scene when you arrived?
A. No, sir, he was not.
Q. Do you know where he had been taken?
A. They said he had been taken to the Rockingham Memo-
rial Hospital.

Mr. Litten: Take the witness.
CROSS EXAMINATION.

By Mr. Wharton:

Q. Trooper, as I understand you, you could find no marks
on the highway or debris or anything to enable you to try and
fix the point of impact?

A. No, sir.

Q. The first marks you saw were some marks evidently
made by the Lohr truck, which were on the shoulder on the
south side of the highway?

A. That is correct.

* *® % * *

page 19 }

- ALLEN KENNEDY,
another witness called on behalf of the plaintiff, being first
duly sworn, was examined and testified as follows:

DIRECT EXAMINATION.

By Mr. Sipe:
Q. Will you please state your name to the jury?
A. Allen Kennedy.
Q. And where do you live Mr. Kennedy?
A. About three miles east of Mayland.
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Q. And how old are you?

A. Forty-five.

Q. And what is your occupation?

A. Well, I work for Rockingham Building Supplies.

Q. There at Timberville?

: A. Yes, sir.
page 20 } Q. Now last September 23rd an accident oc-
curred in which Mr. Lohr was involved. Do you

recall that date?

A. Yes, sir.

Q. Where were you headed that morning?

A. Well, I had five or six bags of barley and I was headed
to the Farm Bureau to get it ground for my hogs.
Which Farm Bureau?
. Timberville.
Which direction were you traveling?
. West.
That would be toward Timberville and Broadway?
. Yes, sir.
What type of vehicle were you driving?
. ’50 DeSoto.
Do you know about what time of the morning it was?
. I don’t know exactly, I would say between nine and ten
o’clock.

Q. Now, I believe you have already stated that you live
on the east side of Mayland? )

A. Yes, sir.

Q. And where did you leave from? From your house?

A. T left from the house.

Q. Do you know where Robert Rhodes’ house is?

A. Yes, sir.

Q. Is this the house sitting over here?

page 21 }  A. Yes, sir.

Mr. Sipe: That is Eixhibit number 9.

O PO PO PO PO

Q. Now, as you were driving toward Timberville and in
this area where Robert Rhodes’ house is, approximately what
speed were you traveling%?

A Oh, between forty and forty-five.

Q. Were any vehicles following you?

A. Mr. Betts’ truck.

Q. How far had this truck been behind you?

A. Oh, I would say a quarter of a mile.
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Q. Was he going approximately the same speed as you
were going?

A. Yes.

Q. And this truck—did this Betts truck stay behind you or
did it pass?

A. Yes, sir, it stayed behind me.

Q. Now, as you were going west up this hill, that has been
shown in these pictures, did you notice any othe1 vehicles?

A. No, sir.

Q. As you went on up did you see a vehicle owned by Mr.
Lohr?

A. Yes, sir.

Q. And in what direction was his vehicle going?

A. He was going toward Mayland, east.

Q. He was going in the opposite direction?
page 22} A. Yes, sir.
Q. Did you recognize Mr. Lohr?

A. Yes, sir.

Q. You know Mr. Lohr, don’t you?

A. Yes, sir.

Q. Now, do you recall whether you exchanged any greetings
with Mr. Lohr as you went passed him?

A. T threw up my hand and he threw up his hand.

Q. And he passed you?

A. Yes, sir.

Q. After you went passed Mr. Lohr, will you please state
to the jury what you observed?

A. Well, I passed Mr. Lohr, and I looked back through my
mirror to see what he had on the back of his truck and at that
time T scen Betts’ truck leading over to Mr. Lohr’s lane.

Q. What type of rear view mirror did you have?

A. Inside rear view mirror,

Q. Not outside?

A. No, sir.

Q. You looked back in vour rear view mirror, what did
you see?

A. I seen Betts’ truck leading over into Mr. Lohr’s lane.

Q. Where was Mr. Lohr’s vehicle at that time?
page 23 } A, Well, it was leading out of the way of the
Betts track.

Q. He was going off—was he on the roadway or what?

A. No, he was off the roadway.

Q On his shoulder?

. On his shoulder.
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Q. Would you please just state to the jury what else you
observed?

A. Well, I seen the Betts truck driver his head was down
like that and I thought may be he was going to run off the
road, and he was clear over into Mr. Lohr’s lane and Mr.
Lohr must have tried to miss him, he was clean off the hard
surface; after the truck driver seen Mr. Lohr he shot back
across into his lane and Mr. Lohr .went across the road and
down the bank.

Q. What did you do?

A. T went on up and turned around and come back, and I
didn’t know where Mr. Lohr’s truck had gone down the bank
and I went down there where I thought it was and I must have
missed it by twenty feet or more.

Q. T wonder if you would step over in front of the jury.
Referring to Plaintiff’s Exhibit number 8, just to orient you,
Mr. Rhodes house is over on this side, this is looking toward
Mayland. Now, would you please state to the jury where you

turned around?
page 24} A. Well I don’t see the road, I mean there are
two little lanes there right on the crest of the hill.

Q. Right on the crest of this hill up here?

A. Yes, sir.

Q. And you went back?

A. T turned and went back and stopped down in there.

Q. And where was Mr. Lohrs’ vehicle then? Where did
you finally locate it?

A. It was down over this bank here to the left.

Q. Where was Mr. Betts’ truck?

A. The Betts’ truck was up in here somewhere.

Q. Had he pulled off the road?

A. Yes, he just got stopped as I turned and went back.

Q. Referring to Plaintiff’s Exhibit number 10. Now, this
is looking toward Broadway—DBroadwav is over here Now,

which lane of travel were vou in? This is going toward
Broadway?

A. T was in this lane.

Q. This is Broadway and up here is Mayland$

A. Yes.

Q. I believe you testified you were going toward Broad-
way or Timberville?

A. T was going toward Broadway.

Q. You were going in this direction?
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Allen Kennedy.

A. Yes, sir.
page 25} Q. Did Mr. Lohr—where did he pass you, or
can you tell by looking at this picture?

A. I can’t tell.

Q. He passed in the opposite lane?

A. Yes, sir.

Q. Could you tell approximately where Mr. Lohr was off on
the shoulder of the road? Do you see a white post along
there?

A. T imagine it was along in there somewhere.

Q. Where he went over the bank?

A. No.

Q. Going back to this picture, which is looking toward
Mayland. Now, I believe you have already testified that the
Betts’ truck pulled off—

A. Right up in there.

Q. And you turned around—

A. T turned around on this side shown by the red line.

Q. Where was Mr. Lohr’s truck?

A. Down on this side, right in there, it shot across the road
on about a forty-five degree angle.

Q. Over across the bank?

A. Yes, sir.

Q. Where did you observe the Betts’ truck?

A. Tt was up in here somewhere, it was I would say a hun-
dred yards or more.

Q. When you looked in the rear view mirror
page 26 } where was Betts’ truck?
. A. It was over in Mr, Lohr’s lane over on this
side.

Q. Now, you stated that you turned around and you went
down and parked your vehicle. What did you do then?

A. T jumped out of my car and went over to the bank and
I couldn’t tell exactly where he went down, I went back about
twenty-feet and had to come back up and went down where he
was at.

Q. Where was Mr. Lohr?

. A.k He was lying, I would say about ten feet from his
ruck.

Q. Was he on the ground or outside of the truck?

A. He was outside the truck on the ground.

Q. What was the condition of his pickup?

A. Well, it was on its wheels.

Q. Did you notice any dents on it or not?
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A. In the top.

Q. What did that indicate to you?

A. Well, it looked like to me he went down over the Bank,
I mean it upset as it went down.

Q. Did you see Ward Smith?

A. Well, he was just getting out of the truck and wanted to
know who that guy was that hit him.

Q. Did Ward Smith come down?

A. Yes, sir.
page 27 } Q. What did Mr. Smith say when he came down?
| A. Well, he wanted to know whether he was hurt.

Q. Who else arrived?

A. Mr. Stover came and I had to go get my feed ground
and I said “‘I will go on.”” And Tom asked me to call the
Rescue Squad.

Q. That is Tom Stover?

A. Yes, sir.

page 56 }

LUTHER H. LOHR,
a witness in his own behalf, being first duly sworn, was
examined and testified as follows:

DIRECT EXAMINATION.

By Mr. Sipe:
Q. Mr. Lohr, I would like for you to speak loud enough so
the jury ean hear you.
First of all, would you please state your name?
A. Luther H. Lohr.
Q. Where do you live, Mr. Lohr?
A. T live at Mayland, two and a half miles east of Broad-
way.
Q. And how old are you, Mr. Lohr?
A. Sixty-six.
Q. Speak up a little,
page 57 } A. Sixty-six.
Q. You live there with your wife, is that right?
A. Yes, sir.
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Q. Have you ever been in court before today?
A. No, sir.
Q. Now, taking you back to September 23rd of last year,
were you involved in an accident?
A. Yes, sir.
Q. Where had you been that morning?
A. Down to Timberville to the cold storage after a cake
of ice for the women of the church.
Q. I believe you all were going to have a church supper
that night, is that right?
. Yes, a church supper that night.
. After you had gotten this ice where did you go?
. I was on my way back to the church.
Where is the church located?
. It is right there close to my house.
. And you were proceeding in what direction?
. I was going east.
. That would be east from Broadway toward Mayland?
. Yes, sir.
1230 you know that route you were traveling on?
. 259.

OPOPrOF

bO PO >

Q. Do you remember what the weather was like
page 58 } on that particular day?
] A. Yes, sir, it was bright and sunny that morn-
ing.

Q. What tvpe of vehicle were you driving?

A. Fork pickup.

Q. A 1952 Model?

A. Yes, sir.

Q. You had the ice on the back of the pickup, is that right?

A. Yes, sir.

Q. Now, as you approached this accident you came over
the crest of this hill, that has been deseribed here today,
do you know approximately how fast you were going?

A. Oh, T would say around thirty-five to forty, somewhere
along there.

Was there anyone else in the vehicle with you?

. No, sir.

Now, as you came down this hill did you pass a vehicle?
Yes, sir.

Who was in that vehicle?

Allen Kennedy.

Which direction was Allen Kennedy going?

. He was going west.

> OPOPOPO
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Luther H. Lohr.

Q. Would that be the opposite direction from which you
were travelling?
page 59 }  A. Yes, sir.
Q. After you passed the vehicle that Allen Ken-
nedy was driving what did you see? What is the
next thing you saw?

A. T saw a truck coming down there.

Q. Do you know what kind of truck it was?

A. Tt was one of these here lime trucks, I think they call
it. |
Q. Please just state to the jury what happened after you
saw this lime spreader truck?

A, Well, after I passed Kennedy, well I noticed on down
the road there was a truck coming and the next time I looked
at him I seen he was on my side of the road, then I began
to look to see how far I could get out, and the next time I
looked at him well he had his head down like that, I don’t
know whether the boy went to sleep or whether he was working
on something in the truck but he just kept on coming to my
side of the road.

Q. Before that had you been in the right hand lane of
travel ?

A. No, sir.

Q. Which lane of travel were you?

A. The right lane.

Q. All right, the east bound lane, you were headed east?

A. Yes, I was headed east, I was in the east lane.

| Q. Did you ever go—at that time did you ever
page 60 } go in the west lane?

A. No, sir.

Q. After you noticed the lime truck coming over to you
what did you do?

A. T just started cutting to my side of the road to get out
as far as I could. .

Q. How far did you go off the road, do you know?

‘A. Well, I was right over there right close to those white
posts on my side.

Q. The white posts?

. Yes, sir.

Q. Why didn’t you go over further?

A. T just thought if I could ease over enough I could miss
him, T just hoped I could slip by and he just caught the hind
fender of my pickup.

Q. What happened after it struck the rear of your vehicle?
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A. I began to spin around, I was just like in a whirlwind
or something, going around and around, and the first thing
I noticed I was out on the opposite side of the road and I was
traveling on the ground.

Q. Where was the truck?

A. Tt was setting back this way from me.

Q. What is the next thing you remember after you found

out you were out on the ground?
page 61 } A. Well after—the first thing I remember after
I was on the ground I was trying to get up and
Allen Kennedy he come in and he said ‘‘lay still, don’t try
to get up.”’

Q. Was Allen Kennedy the first one you saw?

A. He is the first one I saw.

Q. Did anybody else arrive?

A. Mr. Yancey he was the second one.

Q. And do you recall who the next one was?

A. Mr. Thomas Stover, he was the third one and he come
up and wanted to know what he could do. I said, ¢‘I don’t
know that there is anything at all, except stand up here and
keep the hot sun out of my face.

Q. I believe you said you went over the bank. Do you re-
call whether the pickup truck turned over?

A. Tdon’t know.

Q. Is there a bank on the other side of the highway, also?

A. Yes, sir, the way the truck was buckled up undoubtedly
it turned over.

Q. Were you at any time before the collision over in the
west bound lane of travel, that is the one the lime spreader
was on? Were yvou ever over there before the collision?

A. No, sir.

Q. After you saw Mr. Kennedy, and then I believe you said
Mr. Yancey and then Mr. Stover, what did you do then?

A. What did I do?
page 62} Q. Yes.

A. Well, they told me to lay down again, and I
just laid down and crooked my head up with this hand and
waited until the Rescue Squad came.

Q. Where did they take you?

A. To the Clinic.

Q. Would that be the Glick-Hotchkiss Clinic?

A. Yes, sir. :

Q. Then, where did they take you?
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. Dr. Hotchkiss said to take me to the hospital.
Were you taken to the hospital?

Yes, sir.

Rockingham Memorial Hospital?

Yes, sir.

Were you admitted there? Admitted to the hospital?
Yes, sir.

How long did you stay there in the hospital?

. I went in on Saturday and out on Thursday.

Q. Now, after the accident what injuries did you have? Let
me take that back. Before this accident what was your health?

A. Tt was fair.

Q. That is before the accident?

; A. Yes, sir.
page 63 } Q. After the accident whare were the injuries
‘ that you had?

A. After the accident I just suffered with my back and my
hip, that was the only pains I felt.

Q. That was when you first went to the hospital?

A. To the Clini. Dr. Hotchkiss, I guess he examined me,
he was pressing around back here and I began to jump when
he hit that place, and he said get him to the hospital.

Q. Now, since the accident have you had trouble with your
coceyx or what would be called the tailbone?

A. Yes, sir.

Q. Would you describe to the jury in your own words what
the trouble is?

A. Well it just—I just cannot sit unless I sit on something
that parts back and across back over like that; I cannot sit
down on anything like that solid, or anything.

Q. Is it painful?

A. T hope to tell you it is painful.

Q. Can you sleep on your back?

A. Mighty little.

Q. Have you also had pain in your neck?

A. Yes, sir.

Q. Would you just please tell the jury about that and de-
scribe it.

POPOPOPOP

A. Well, T cannot go out of the house unless I
page 64 } put this scarf around my neck to keep the cold air
out, it seems as if the eold air hits it and it gets

stiff’ like that and I cannot turn my head either way.
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Q. Does it hurt you to look straight up or straight down or
to the side?

A, If I go too far it does.

Q. Where does it hurt?

A. Right back in here on each side.

Q. Suppose you have to look down for a length of time,
would it hurt?

A. Yes, sir.

Q. Where would it hurt?

A. It would get me here in the middle if I look down for
any length of time, it gets me right through the center here,
and if I turn side ways it catches me on the side of the neck.

Q. Did you also receive an injury to the shoulder?

A. Yes, sir.

Q. Which shoulder was it?

A. My right shoulder.

Q. How is that affecting you?

A. Well, that pains me, sir, at night, when I am up it
doesn’t bother me so much, but when I lie down at night is
when it goes on. I have got a woolen scarf here, I have got it

folded up double and I have that on at night and
page 65 } outside my pajamas, and I have another woolen

scarf over that so that it keeps it warm so it doesn’t
hurt. When it does hurt the only way I can stop it is lay on
my right side and push that shoulder under the pillow and let
it get warm and let this end come here and take this other
end and push my elbow up like that.

Q. Since this accident, have you also had trouble with your
wrist and- hand?

A. Since the accident?

Q. Yes.

A, Tt was some little bit after the accident before my wrist
give me any trouble.

Q. Just describe to the jury what the trouble is with your
wrist and hand? ,

A. Just aches and sort of right in through there; when it
first started it just started to pain just like you were run-
ning an ice pick or something down through there. I told my
doctor about it and they started to treat me and it helped it
and I don’t know how long they treated it, but anyhow it got
better, and then one day I was over there and there was a
pain shooting back from down here and I set there holding it
to cut the pain off, and I happened to think about that thing
on the table they had put on the foot, my arm was cold and
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Luther H. Lohr.

that is heat resistant, and I said, ‘I am going to try that”’,
so I wrapped that around my arm and wrist and
page 66 | that gave me ease.
Q. What about your fingers at the present time?
Are you able to close your hand?

A. Like that is all.

Q. Did you also hurt your foot in the accident?

A. Yes, sir.

Q. Which foot?

A. My right foot.

Q. And describe to the jury what is the matter with that at
the 'present time?

A. Well, when I first went home from the hospital I just
walked around the house with my bed room shoes on and they
was loose, and I thought may be if I would put my shoes on
may be it would help to hold that bone, when I would get up
on it it would crack. I was laying on the davenport one night
and it went to hurting right in there and I got up to rub it
to quiet it down; I got up on the davenport, Mrs. Lohr was
sitting about that distance from me and when I got up my
foot cracked. She said, ‘““What was that?’’ I said, ‘I don’t
know, it was something in my foot.

Q. These injuries you have described to your foot, tailbone,
arm shoulder and neck, have you had any trouble with those
before the accident?

A. Before the accident?

! Q. Yes.
page 67 } A. No.
Q. Why do you put this collar on, that was
shown, here on vour neck?

A. Why do I?

Q. Yes, why do you?

A. That was what the doctor gave me to get these leaders
back in shape back here.

2 i}re you still using that at the present time?

. No.

Q. When did you stop?

A. Well, it was about a month ago, I reckon.

Q. How often while the doctor had prescribed it—how many
times a day were you using it?

A. Well, T would get under the infra red light fifteen min-
utes three times a day, when I get through with the red light
then I would go to the stretcher and stay there for fifteen
minutes.
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Q. Since you left the hospital where do you go to receive
treatment for these injuries?

A. Over to the Climie over at Broadway, Glick and Hotch-
kiss.

Q. How far is that from your house, would you say?

A. I would say two miles.

Q. Do you have any idea how many times you have had to

go there since you came home from the hospital?
page 68} A. No,Idon’t.
Q. Do you know approximately how many times
a week? :

A. Well, T went every day there for awhile, every evening,
I don’t know how long.

Q. After you stopped going every day about how often did
you go there?

A. Three times a week.

Q. How often do you go to the doctor at the present time?

A. Three times.

Q. Now, Mr. Lohr, what was—in the past what has been
your occupation?

A. Oh, doing a little carpenter’s work, and finishing chairs,
making a few tricks for people, plowing some gardens for my
neights, have a little farming, T have a little Farmall Cub
Tractor, I have been plowing gardens around there for several
years.

Q. Before you retired, Mr. Lohr, what was your occupa-
tion?

A. Well, just plowing gardens around there.

Q. T mean back when you were working regular, what was
your occupation?

A. Oh, I was a carpenter.

Q. Have you done farming, too?

A. A mighty 'little, nothing but just plowing
page 69 } gardens around there.

Q. All right. Before this accident did you also
have any farm animals there at your place?

A. Yes, sir, I had five two-vear old heifers; T had a sow to
Eig (li)efore long and T had two sows I was growing up to

reed.

Q. Since this accident have you been able to take care of any
farming outside?

A. No, sir, the doctor advised me to sell the stuff off.

Q. Are you able to do any work on furniture at the present
time?
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A. No, sir.

Q. Are you able to plow any gardens?

A. No, I haven’t tried.

Q. Mr. Lohr, I will show you a bill here from the Rocking-
ham Memorial Hospital in the amount of $168.00—

A. Yes, sir.

Q. Was that the amount of hospital bill at the time you were
in the hospital?

A. Yes, sir.

I}Ir. Sipe: I would like to introduce this in evidence.

Note: The hospital bill was marked as Plaintiff’s Exhibit
15,
v

Q. I show you these various bills from the drug
page 70 } store. Are these for drugs?
A. Yes, sir.
Q. And were these purchased since the time of the accident?
A. Yes, sir.
Q. Were they on orders of the doctor?
A. Yes, sir.
Q. Do they add up to approximately $40.00? Is that cor-
rect?
A. T never did add them up.
Q. You haven’t added these up?
A. No, sir.

page 72}

* * * * *

| WARREN A. SPITZER,
anpther witness called on behalf of the plaintiff, being first
duly sworn, was examined and testified as follows:

DIRECT EXAMINATION.

By Mr. Litten:
page 73 } Q. State your name, please.
A. Warren A. Spitzer.
Q. Your occupation?
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A. Deputy Sheriff,

Q. How long have you been Deputy Sheriff?

A. Ten years.

Q. Where do you live?

A. T have lived at Timberville the last thirteen years.

Q. Where was your home before that?

A. Down at Mayland.

Q. Does your father still live in Mayland?

A. Yes, sir,

Q. Do you know Luther Lohr, here?

A. Yes, sir.

Q. How long have yuo known him?

A. Since I have been a boy.

Q. Do you know his reputation in the community where he
lives, so far as being truthful is concerned?

A. Yes, sir.

Q. Is that reputation good or bad?

A. Tt is good.

Q. Would you believe Mr. Lohr under oath in a matter

in which he was interested?
A. Yes, sir.

page 74}

A. L. STRAWDERMAN,
another witness called on behalf of the pla1nt1ff being first
duly sworn, was examined and testified as follows :

DIRECT EXAMINATION.

By Mr. Litten:
Q. You are A. L. Strawderman, better known as Dick
Strawderman?
That is right.
And you are Sheriff of Rockingham County?
Yes, sir.
?l&eriff, do you know Luther Lohr, here?
. T do.
How long have you known him?
Approximately around thirty years.

b OrOFOR
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Ward Franklin Smith,

Q. Do you know his general reputation for being truthful?

A. Tt is good as far as I know, I have never heard it dis-
cussed in no way.

Q. Would you believe Mr. Lohr under oath in a matter in
which he is interested?

A. T would.

page 76 }
|

Mr. Wharton: The defendant rests.

Mr. Litten: Your Honor, there is one question we over-
looked asking the defendant this morning when we put him
on, and we would like to recall him for one question.

The Court: All right, take the chair again Mr. Smith.

WARD FRANKLIN SMITH,
recalled by counsel for the plaintiff, was examined and testi-
fied as follows:

DIRECT EXAMINATION.

By‘Mr. Litten:
Q. Mr. Smith, have you ever been convicted of a felony?

Mr. Wharton: We object to that, if your Honor please.
A. I don’t know exactly—
The Court: The objection is overruled.

Q. What is your answer?
A. T don’t recall.
Q. Were you not convicted on October 16, 1956 in this
Court of abduction, taking a minor child?
page 77 }  A. I think so.

Mr. Wharton: We object further on the ground that they
are impeaching thelr own witness and we ask for a mistrial.

Mr. Litten: He is not our witness, we called him as an
adverse witness.
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Mr. Wharton: We never put him on the stand at all and
in fact never asked him a question when the plaintiff put
him on.

We ask for a mistrial, if your Honor please,

Mr. Litten: We called this man pursuant To Section 8-291
of the Code, which gives the right to call a witness as an
adverse witness if it appears that he has an adverse interest,
and that is what we have done in this case.

The Court: The motion is denied.

Mr. Wharton: We except to the Court’s ruling.

* * L % *

page 80 }

* * ® L L ]

Mr. Wharton: If your Honor please, on that point we are
sincere in our belief that there should be a mistrial. In other
words, if that were the law if we didn’t see fit to put a witness
on or didn’t see fit to put the defendant on, then the plaintiff
could call this man Smith and ask him weren’t you convieted
of a felony and show he had been convicted of a felony. It is
a risk that the defendant would normally run if we saw fit to
put him on, it is a calculated risk and we have a right to expect
that, but where they put him on we don’t think they have the
right to ask the question, and we are most sincere in believ-

ing that it is ground for mistrial and we again .
page 81 } move the Court for a mistrial due to the fact that

this evidence was allowed to enter the case over
the objection of the defendants, when we hadn’t put him on
then we say they couldn’t put him on for that sole purpose;
we never asked him any questions, we never asked this wit-
ness a single question when he was put on by the plaintiff,
we never recalled him and when we closed our case they were
permitted to reopen.

Mr. Litten: There was no objection to recalling him.

Mr. Wharton: I didn’t know what you were going to have,
I didn’t know you were recalling him for something like that;
I thought you had something germane to the case you wanted
to ask him,

We sincerely think there should be a mistrial, it is not
something that came in accidentally, it is nothing that came
in advertently, but it came in with design, after thought and
after recess.

Mr. Wilson: The whole purpose of recalling him was to
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prejudice him and to prejudice Betts and it added mnothing
to the case.
Mr. Litten: The question has nothing to do
page 82 } with the case in any case when it is asked, it goes
to the credibility of the witness. .

Mr. Wharton: There was nothing in this man’s manner,
which shows he was reluctant, he answered fully, from his own
appearance and the manner he testified there was nothing
adverse about him; he testified frankly, fully and freely, and
so to all intents and purposes he was the plaintiff’s witness
although he was an adverse party, and what he is doing is call-
ing his own witness and then impeaching his own witness
purely for the purpose of prejudicing the defendants; it is
the only purpose for it.

Mr. Litten: It would be hard to imagine a witness more
adverse; the fact that his manner of testifying was not ad-
verse has nothing to do with it; the statute gives us the right
to call a witness having an adverse interest and further gives
us the right to cross examine such a witness. The question
asked was perfectly proper on cross examination and it is
made specifically so by statutes, it is a fact not in question

where counsel has knowledge of the fact, and we

page 83 } see no merit at all to the objection.
Mr. Sipe: It has nothing to do with the case
but goes to his credibility, which we have the right to show.

Mr. Wharton: If your Honor please, if we had put this
man on, all well and good, but if this is a rule of law then you
could call the man and say your name is so and so Smith, you
drive for Fred K. Betts, and then ask how long he had driven
for \him and then ask the question you were convicted of a
felony.

The Court: I don’t believe you could do it in that situa-
tion. I think his testimony would have to reflect some adverse
utterance to the interest of the party in whose behalf he is
being examined.

It is only admissible for the purpose of reflecting on his
eredibility and if he has given no more testimony than say-
ing’:ﬂmy name is John Smith, there is no credibility to attack.

there is some merit in your contention and I have no doubt

it would result in some prejudice to the defendant. It seems
that all the Court can do to remedy that is to charge the jury
that the only purpose is to reflect on his credibility

page 84 } and has no material bearing on the substance or

lack of substance of his testimony or on the lia-
bility of the defendant.
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Mr. Wharton: We have two defendants here. Another
thing, anything that the Court would say other than to grant
a mistrial would be nothing more than putting a flame to the
torch.

The Court: I understand your position and if you would
rather the Court should refrain from giving the jury that
instruction then I will refrain from mentioning it. I will give
you the opportunity to remedy the situation if that is accept-
able to you, but if you don’t want the Court to do that T will
say nothing more about it and adhere to the former ruling
to deny the motion for a mistrial.

Mr. Wilson: There is this further to say on the motion
for a mistrial. Since you have a codefendant, Mr. Betts is
being gravely prejudiced, if there was only one defendant it
might be different, but since we have two defendants to this
action and this testimony and the way it has been produced
and developed on this man as their witness, of course, it must

reflect to the prejudice of Betts.
page 85} Mr. Wharton: This is not something that came

in by accident that the Court would be warranted
in trying to erradicate in order to avoid a mistrial. It was
something that was designed for that purpose. As a matter of
fact they had the record right here with them of his convie-
tion and recalled him the last thing in the case and asked
that one question.

Mr. Wilson: The question was not overlooked.

Mr. Litten: We got this information about fifteen minutes
before the noon recess and we first checked the records in the
County Court and then went downstairs and obtained the
record from the Clerk’s Office.

Mr. Wharton: You hadn’t rested your case.

Mr. Litten: Yes, we had rested.

Mr. Wharton: Then you didn’t overlook it in your exam-
ination in chief.

Mr. Litten: We had information that Ward Smith had
cson};rlllitted this crime, we didn’t whether it was Ward Franklin

mith.

Mr. Wharton: You represented to the Court that you had

overlooked something in the examination of this
page 86 } man and you hadn’t overlooked it. That is éxact-

ly what he said; he said he had overlooked it and
the record will bear me out.

The Court: I don’t think it makes any difference whether
it was a matter overlooked or whether it was later discovered.

Mr. Wharton: The only time you can recall anyone to ask
anything is when you overlooked it in chief; that was the re-
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presentation that was made; that is the only possible reason
you can recall a witness at a stage like that and that is the
reason no objection was made, because he said he had over-
looked asking a question.

Mr. Litten: The question was intended to be asked, the
definite corroborating evidence that this was the same person
was not obtained until the noon recess.

Mr. Wilson: Than you did know it when you examined him
in chief,

Mr. Wharton: And before you closed your case.

Mr. Litten: I have made all the statement I care to make
unless the Court wants a further statement.

,‘ The Court: The court adheres to its ruling and
page 87 } denies the motion for a mistrial.

! Mr. Wharton: We note an exception to the
ruling of the Court.

Note: Thereupon, the Court returned to Court Room
where the jury received the instructions of the Court; and,
thereupon, the jury heard the arguments of counsel, and re-
tired to consider of their verdict, and after deliberation re-
turned their verdict in favor of the plaintiff; and, thereupon,
the jury was discharged; and, thereupon, the following pro-
ceedings were had:

Mr. Wharton: If your Honor please, we move the Court
to set aside the verdict on the grounds of the questioning of
the Defendant Smith by the Plaintiff at the close of this case;
we think it is highly prejudicial for the reasons expressed
in detail in chambers. We ask that the verdict of the jury
be set aside and a new jury be empaneled to try this issue; and
on the further ground we move to set aside the verdice as ex-
cessive.

The Court: I think it is a question of sufficient importance

that more than casual consideration should be

page 88 } given to it, and, frankly I invite further enlighten-

j ment on the subject on the ground assigned, not so

much the excessiveness of the verdict, but the ground of pre-

judice by reason of the admission of the evidence of the con-

viction of a felony of this defendant, or rather one of the
defendants.

I would suggest that a day and time be assigned for the -
hearing of fuller arguments; I would like to have the bene-
fit in advance of the argument of such brief or memorandum
as counsel desire to present, particularly of the authorities
you are relying on in support of that part of the motion—I
don’t think any additional authorities are needed on any other
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point, I feel prepared to rule on the motion with the excep-
tion of that one ground, that is the ground of prejudice.

All of it goes back to the law applicable to the statutory
provision permitting the examination of a so-called adverse
witness under the customary procedure of cross examina-
tion. I am frank to say I am not very thoroughly informed
about that at the moment.

Note: Thereupon, the motion was set down for
page 89 } argument on March 14, 1962, and Court was ad-
journed.

L4

A Copy—Teste:
H. G. TURNER, Clerk.




INDEX TO RECORD

Page

Writ of Errors and Supersedeas ...................... 1

Record ...ttt i e ittt 2

Motion for Judgment ..............iiiiiiiiiiiiiinn., 2
Grounds of Defense, Plea of Contributory Negligence and

Motions of Ward Franklin Smith .................. 4

Order—December 18, 1961 ............coiiiiiiinnnnnn. 5

Grounds of Defense and Plea of Contributory Negligence
of Fred K.Betts, IIT ..........coiiiiiiiiiiinnnnnnn

Order—February 26, 1962 ..............coiviinnnnn... 7
Verdict of Jury .......coiiiiiiiiiiiiiii it iiiiiienennn 8
Judgment—April 5,1962 ........ ... i, 8
Notice of Appeal and Assignments of Error ............ 9
Proceedings ........cooiiiiiiiiiiiii i 9, 33
Witnesses:
‘Ward Franklin Smith .................. e 10, 33
Trooper W. H. Craft ..........cviiivivvnnnn... 16
Allen Kennedy ..........ccoiiiiiiiiniineiinennnn 18
Tather H. Lohr ...ttt 23
Warren A. Spitzer ........oiiiiiiiiiiiiii... 31
A. L. Strawderman ............. .ottt 32




	2015_03_23_18_31_20
	204VA331_record5554

