IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND.

Becord No. 5745

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Ric~ond on
Thursday the lOth day .of October, 1963.

CITY OF RICHMOND,

Plaintiff in error,

agamst
WILBUR R. GRIZZARD, JR., AN INFANT WHO SUES
BY WILBUR R. GRIZZARD, SR., HIS FATHER AND
NEXT FRIEND,
Defendant in error.

From the Law and Equity Court of the City of Richmond
Alexander H. Sands, Jr., Judge

Upon the petition of City of Richmond a writ of error is
awarded it to a judgment rendered by the Law and Equity
Court of the City of Richmond on the 1st day of May, 1963,
in a certain motion for judgment then therein depending,
wherein Wilbur R. G:rizzard, Jr., an infant, etc., was plaintiff and the petitioner was defendant; no bond being required.
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MOTIO~

*
FOR

*

*

*

*

JUDG~IENT

To the City of Richmond, a IJfunicipal Corporation:
Take notice that the undersigned plaintiff, 'Vilbur R. Grizzard, Jr., an infant under the age of 21 years, by 'Vilbur R.
Grizzard, Sr., his father and next frit?nd will move the Law
and Equity Court of the City of Richmond, in its courtroom,
in the City Hall of the City aforesaid, for a judgn1ent and
award of execution against you in the an1ount of Five
Thousand Dollars ($3,000.00), togt?fh(lr with thCl cost~ of
these proct?edings, for this, to-wit:
1. That heretofore, to-wit, prior to J\lay 21, 1961, the exact
date being to the plaintiff unknown, you did carelessly and
negligently install a fire extinguisher in the basement of the
annex building at tl1e Broad Btreet J\lethodist Church, lOth
and Broad Streets, Richmond, Virginia, which property was
then and there property of the City of Richmond ; and
2. That on or about J\lay 21, 1961, the said Wilbur R.
Grizzard, Jr., was lawfully in the premises of said property,
and as a result of your negligence as aforesaid, as well as
your negligent maintenance of said fire extinguishpage 2 ] er, the said fire extinguisher fell off of the wall
causing the said 'Vilbur R. Grizzard, Jr. serious
and painful injuries.
·
3. The said injuries sustained by the said 'Yilbur R. Grizzard, Jr. were the sol£' and proximate result of your negligence
as aforesaid.
4. A written statement setting forth the nature of the
claim and the. time and place the- injury occurred has been
duly filed with the City of Richmond within sixty (60) days
from the date of the said accident.
Filed in the Clerk's Office the 19th day of Septe-mber, 1961.
Teste:
LUTHER LIBBY, JR, Clerk
By EDW. G. KIDD, D. C.
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page 5 )

BILL OF PARTICULARS
1. The date on which the infant plaintiff was injured was
May 21, 1961, sometime during the late morning, the exact
hour and minute being to the plaintiff unknown.
2. The purpose of the infant plaintiff's presence at the
time mentioned in numbered paragraph one in the annex
building of the Broad Street Methodist Church was to attend
church services.
3. The activity being carried on in said building on May 21,
1961 was usual church and Sunday School activities.
4. The organization using and occupying the annex building on May 21, 1961 was the Broad Street Methodist Church
congregation.

*

*

*

*

*

Filed Oct 5, 1961
Teste:

LUTHER LIBBY, JR., Clerk
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DEMURRER
The motion for judgment as amplified by the bill of particulars is insufficient in law in that:
1. They allege no invitation, express or implied, by the
defendant, inviting the infant plaintiff or anyone to come
on the premises on May 21, 1961, or on any Sunday.
2. They allege no occupancy, use, control or right of control by the defendant of the premises on that date, or any
Sunday.
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3. They allege that the premises were occupied and used
on the date of the injury solely by the Broad Street ~fethodist
Church for church and Sunday School activities.
4. They do not allege facts showing that the premises on
which the infant plaintiff was injured were owned, maintained or used by the defendant in the exercise of a corporate
or proprietary function of the defendant.
5. They allege that" the infant plaintiff was injured by fire
protection apparatus installed by the defendant, and therefore that he was injured as a result of the exercise of a
governmental function of the defendant, for which it may not
be held liable.
6. They allege no duty o"~ed by the defendant to the infant
plaintiff, and no breach of any such duty.

CITY OF RICHMOND
By JAMES A. EICHNER
Received and filed Oct 19 1961.
Teste:
LUTHER LIBBY, JR., Clerk
By EDW. G. KIDD, D. C.

*

*

*

*

*

page 20 ]
March 19, 1962

*

*

*

*

*

Gentlemen:
This matter is before the court up~n demurrer. Paragraph
one of motion for judgment alleges that on May 21, 1961,
defendant oWiied the annex building to Broad Street Methodist Church and that prior to such date defendant negligently
installed a fire extinguisher in the basement of said building.
Paragraph two alleges that due to such negligent installation
and maintenance the plaintiff, who was lawfully in the basement of said property was injured by the fall of said fire
extinguisher, the fall being occasioned by the negligence of
defendant in the installation and maintenance thereof.
Bill of particulars later filed alleges that on said date
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Church and Sunday School activities were being conducted
by Broad Street Methodist Church upon said premises and
that plaintiff was upon the premises in attendance of such
services.
Defendant demurs upon the grounds that the motion for
judgment as amplified by the bill of particulars does not
state a cause of action for the f.ollowing reasons: (1) fails to
allege the status of plaintiff upon the premises (i.e. whether
invitee or licensee) or facts from which such status could be
reasonably inferred and further defendant contends in this
connection that the allegations actually establish as a matter
of law, the status of plaintiff upon the premises to be that
of licensee and not invitee and that therefore the allegation
of simple negligence does not make out a case against defendant. (2) Fails to allege either that the premises
page 21 ] were owned, maintained or used by the defendant
in a corporate or proprietary as distinct from
a governmental capacity or to allege facts from which such
capacity can be reasonably inferred and (3) that the said
pleadings allege injury resulting from the installation and
maintenance of firefighting equipment, said installation and
maintenance being in the exercise of a governmental capacity
in which capacity defendant could not be held liable. While
six grounds are assigned the principles of the six are included in the above three.
Ground number three (3) is without merit for the obvious
reason that this action is not concerned with the operation
of any firefighting equipment, much less the department
operating it, but rather with an alleged negligent act of a
carpentry nature. It is practically the same type argument
as that a city employee injuring another with a pistol is
engaged in a governmental function because city police use
pistols in the discharge of their law enforcement duties.
Ground two (2) is predicated upon the proposition that a
complaint against a municipal corporation must allege the
wrong to flow from a non-governmental act to state a cause
of action. This principle is a correct one but not so narrow
as defendant urges. The proprietary nature of the act need
not be specifically alleged if, from the facts alleged a reasonable inference of an non-governmental function can be properly drawn. Ames v. American Nat. Bank, 163 Va. 1. Burk's
Pleading and Practice (4th Ed.) page 353.
Certainly, then, the allegation that city owned property is
being used for the conduct of church services is sufficient to
support the inference that the use to which the property is
being put is non-governmental in nature. A city does not
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normally engage, as its governmental capacity, in the conduct
of religious services. Th<' allegations in the instant pleading
are entirely distinguishable from those in Terrell v. Riclunond
and Henderson v. Richmond in which demurrers were sustained by this court. In the former the agency charged was
the Richmond Nursing Home and in the latter case the
negligent act alleged was failure to repair a traffic light and
in each instance the court held, as a matter of law, that the
activity out of which th<' injury arose was governmental in
nature. This ground of demurrer is without merit.
The first, and last to be considered, ground is that the
motion for judgment alleges no invitation from defendant to
plaintiff directly or indirectly to be upon the premises, that
as one in attendance at church services, the plaintiff was at
most a licensee and that since the plaintiff could not, under
any proper inferences which could be drawn from the factual
allegations, attain any position higher than that of licensee,
that the allegation of simple negligence does not make out a
case. If defendant is correct in its position as to plaintiff's
allegations supporting at most the status of
page 22 ) licensee, then its demurrer is good upon this
ground. Thalhimer Bros. v. Casci, 160 Va. 439.
There is certainly authority outside of Virginia to support
defendant's position. See annotation in 80 A.L.R. (2nd)
pages 811-813 and authorities cited. While there is no authority upon the specific point in Virginia, however, an
analysis of the criterion adopted in Virginia for establishing
the status of invitee would indicate that Virginia is not in
accord with the above authorities (and indeed there is ample
outside authority to the contrary also). The author of a very
exhaustive article on the subject in 44 Va. Law Review,
page 804, after re,~iewiug the Virginia decisions in point,
comes up with these rules: (1) where there is an express
invitation the visitor is an invitee, and this is true despite
the absence of benefit to the defendant. Riclunond ct M. Ry.
v. Moore's .A.dm'r., 94 Va. 493 (2) where the status depends
upon an implied invitation the visotor is an invitee if: (a)
the premises are thrown open to the public and the visitor
enters pursuant to the purpose for which they are open
(Co1ness v. Norfolk Gen. Hospital, Inc., 189 Va. 229; Richmond
Bridge Corp. v. Priddy, 167 Va., 114, Meanley v. Petersburg,
etc., Ry., 133 Va., 173; Hospital of St. Vincent, etc. v. Thompson, 116 Va. 101; Niclwls' Adm'r. v. W. 0. etc., Ry., 83 Va.
99) or (b) he enters for a purpose which will or might confer
benefit upon defendant. The authorities cited support the
author's position as to these rules and applying rule 2(a) to
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the facts in the instant case, the allegations of the motion for
judgment, if proven, would entitle plaintiff to the status of
an invitee upon the premises at the time of accident. If plaintiff were an invitee - and under the allegations, if proven,
he would be - then under the doctrine of Tugman v. Riversi~e
Cotton Mills, 144 Va. 473, the motion for judgment states a
duty owed and a violation thereof. The motion for judgment
need not state, in terms, the existence of a legal duty, but
only the facts out of which the legal duty arises. Dupont,
etc. v. Snead, 124 Va., 177.
For the above reasons the defendant's demurrer is overruled.

*

*

*

*

*

ALEX H. SANDS, JR., Judge.

*

*

*

*

*

*

*

*

*

*

*

*
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ORDER

*

*

*

Upon consideration of the demurrer filed by the defendant,
the Court being of the opinion that it should be overruled
for reasons assigned by the Court in its memorandum
opinion March 19, 1962, it is hereby ORDEa,ED that the
same be and it hereby is overruled, to which action of the
Court the defendant, by counsel, duly excepts.

*

*

*

*

*

Enter
A. H. S., JR., Judge
April 18, 1962

*

*

*

*

*

*

*

*

*

*

page 27 ]
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GROUNDS OF DEFENSE
1. The defendant denies that it negligently installed or
maintained the fire extinguisher alleged to have injured the
plaintiff.
.
2. The defendant denies that it was guilty of any negligence or other breach of duty causing or contributing to
any injury suffered by the plaintiff.
3. The defendant neither admits nor denies that the plaintiff was lawfully on the premises on the date of the alleged
injury, but denies that he was invited there by the defendant.
4. The defendant admits that it owned the building where
the injury is alleged to have occurred on the date of the
alleged injury, having acquired it from the Trustees of the
Broad Street Methodist Church on May 27, 1960.
5. The defendant denies that it was using or occupying
any portion of said building on the date of the
page 28 ) alleged injury, said building being used on date
only by the Broad Street Methodist Church congregation.
6. During the year 1961 the building where the injury
is alleged to have occurred was occupied both by the Department of Public 'Velfare of th(l defendant and by the
Church. Their occupancy of various portions of the building
was as shown on the drawings, designated Exhibits D, E, F
and G, attached to and made a part of this pleading. The
defendant calls on the plaintiff to admit or deny the allegations of this paragraph.
7. The injury is all(lged to have occurred in the corridor
shown colored red on said Exhibit D. The defendant calls
on the plaintiff to adn1it ot deny the allegations of this
paragraph.
8. Said corridor is not and was not at the time of the
alleged injury opened by the defendant for use by the general
public. Only those spaces shown on said Exhibit D as the
waiting room and spaces opening off it are and were then
opened by the defendant to use by the general public.
9. The plaintiff was present on the premises solely for
his own benefit and not for any benefit to the defendant, the
church or its congregation.
10. The defendant denies that the plaintiff was injured to
the extent alleged.
11. The plaintiff was guilty of negligence which proximate-
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ly caused or efficiently contributed to any injury suffered by
him.
Respectfully submitted,
.
CITY OF RICHMOND
Received and Filed Apr 26, 1962
Teste:
LUTHER LIBBY, JR., Clerk
By EDW. G. KIDD, D. C.
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*
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*

*

page 58 )

ORDER
This day came again the plaintiff, Wilbur R. Grizzard, Jr.,
an infant under the age of 21 years, by Wilbur .R. Grizzard,
Sr., his father and next friend, and the defendant by their
respective attorneys, and the Court having heretofore maturely considered and overruled the motion of the defendant
heretofore submitted to set aside the jury verdict returned
in this action on April 26, 1963, assessing the plaintiff's
damages at $1,100.00, it is the judgment of the Court that
the plaintiff, Wilbur R. Grizzard, Jr., an infant under the
age of 21 years who sues by Wilbur R. Grizzard, Sr., his
father and next friend, recover of the defendant, the City of
Richmond, the sum of $1,100.00 in accordance with the jury
verdict, with interest thereon from the 26th day of April,
1963, the date said verdict was rendered, together with his
costs in this behalf expended.
And it appearing to the Court that Joseph S. Bambacus,
attorney for the plaintiff, is entitled to a fee for his services
in the prosecution of the said infant's claim, and the Court
having considered his compensation in open Court on April
26, 1963, and it appearing proper so to do, the Court doth
direct that the said Joseph S. Bambacus be allowed a fee
of $440.00.
page 59 )
And it further appearing to the Court that
the amount due the plaintiff, after payment of
counsel fees, is less than $1,000.00, the Court doth further
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order the City of Richmond to pay the sum of $660.00 to
Wilbur R. Grizzard, Sr., father of Wilbur R. Grizzard, Jr.,
to be used for the benefit of said Wilbur R. Grizzard, Jr.
in accordance with Section 8-7 51 of the Code of Virginia of
1950 as amended, and upon payment of said sums to the
plaintiff and Joseph S. Bambacus together with interest
thereon from April 26, 1963, and the costs in this behalf
expended, the said City of Richmond shall be released and
discharged from all liability which might be asserted against
it by Wilbur R. Grizzard, Jr. on account of the injuries set
out in this proceeding, to all of which action of the Court,
the defendant, the City of Richmond, by counsel, duly objected and excepted upon the grounds stated in its motion
to strike the plaintiff's evidence and its motion to set aside
the verdict.
It is ordered that this order be entered Nunc pro tunc
as of April 26, 1963.
I ASK FOR THIS:
Joseph S. Bambacus p.q.
I object to this on the grounds stated above:
James A. Eichner, p.d.
Assistant City Attorney
Enter
A. H. S., JR.
May 11963

*

*

*

*

*

*

*

*

*

*

page 69 ]

ASSIGNMENTS OF ERROR
1. The Court erred in overruling the defendant's demurrer.
2. The Court erred in overruling the defendant's motion
to strike the evidence at the conclusion of the testimony,
and to enter summary judgment in favor of the defendant.
3. The Court erred in failing to set aside the verdict.
4. The Court erred in ad~itting in evidence plaintiff's
Exhibit 6.

City of Richmond v. Wilbur R. Grizzard, Jr., Infant, Etc. 11
5. The Court erred in granting Instruction No. D.

Received and filed Jun 14 1963
Teste:
LUTHER LffiBY, JR., Clerk
By EDW. G. KIDD, D. C.

*

*

*

*

*

*

*

*

*

*

page 2 ]

IN CHAMBERS:
The Court: I understand counsel has a matter to take
up with the Court f
Mr. Eichner: Your Honor, as you know, this case involves
a fire extinguisher falling off the wall, and I understand there
might be some evidence on what we have done after the accident in replacing the fire extinguisher and matters of
hanging, and all that, which would be in the nature of measures
taken after the accident, which we think is inadmissible.
In particular, I have a photograph which

*

*

*

*

*

falls· into that category and, of course, it does not show the
condition of the place at the time.
page 3]

*

*

*

*

*

Mr. Bambacus : This is the hole in which the nail, hook,
screw or whatever it was was put into it to hold this :fire
extinguisher. The second purpose for admitting it, Your
Honor, is that I intend to produce evidence concerning the
weight of this fire extinguisher, a~d I think the jury is
entitled to see what it was that fell and broke two toes on
this boy's foot. I have no objection whatsoever to the ·Oourt
instructing the jury to disregard the manner in which this
extinguisher is presently hung.
The Court: Well, let me see the photograph.
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(The photograph was examined by the Court.)

page 4)

*

*

*

*

*

The Court: As I understand it, you have a perfect right
to show the extinguisher, no question about that, and also to
show the condition of the wall. I would certainly think the
condition of the wall immediately after it was pulled out
would be admissible, but what you are objecting to is the
method of installation that is shown in here!
Mr. Eichner : As far as if it is tending to show the way it
was originally installed was not proper.
Mr. Bambacus: \Ve do not contend this is impage 5 ] proper installment. \Ve say we will not make reference to the installation here and we don't care
about the installation here.
Mr. Eichner: Of course, our further objection is that place
in the wall certainly does not show the way it was originally
installed, it shows the way it was patched up after, Judge.
It is quite apparent after looking at it.
The Court: Is that a patch!
Mr. Bambacus: No, sir. My evidence is that is the way the
wall was immediately after the extinguisher fell.
The Court: I think he would be entitled on that evidence
to show that and show· the extinguisher. He is not going
to be able to argue that this installation is proper, and suppose
I instruct them that they are to disregard that as far as the
installation is concerned, that it is not, I take it, the type
which was in existence at that time!
Mr. Eichner: This is a nail through the wall, in a board.
The Court: I am going to tell the jury the installation has
nothing to do with the matter and that has nothing to do with
the type at the time.

*

*

*

*

*

*

*

*

*

*

page 7 )

Mr. Bambacus: Our contention is that is the way it looked
immediately after the fire extinguisher fell.
Mr. Eichner: We could crop_it out.

*

*

*

*

*
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page 8 )

*

*

*

*

*

Mr. Eichner : I certainly think the portion showing the
wall should be separated from the portion showing the extinguisher, because this shows w·here somebody came along
and droYe a nail in the wall to hang it up a different way. I
think that is prejudicial and if the purpose is to show the
wall, the entire photograph here is not necessary.
~Ir. Ba1nbacus: I want to show what hit this boy's foot.
1\lr. Eichner: You can describe it. We do not even know
this was the same extinguisher, Your Honor. There are a
lot of extinguishers of about this type.
~Ir. Bambacus: I ha\"e eYidence to show this is the identical
extinguisher or an exact duplicate of the extinguisher that
fell on the boy's foot and hit it.
·
Mr. Eichner: Certainly you can haYe a man describe the
dimensions by weight.
The Court: I think he is entitled to show the extinguisher
and I will admit it for that purpose and subject to
page 9 ) the proper fom1dation being laid to show the condition of the wall immediately after. the accident
- that is, assuming that he can show that. He has to have,
of course, testimony to that effect and I am going to tell
the jury when it is introduced they are not to pay any
attention to the n1anner in which this is hung, that that has
nothing to do with the case and they are not to consider the
method.
Mr~ Eichner: The way it is hung in that picture there!
The Court: Yes, sir.
1\lr. Bambacus: I will agree.
Mr. Eichner: We will except at this time to the admission
of the photograph here.
The C'ourt: All right.
Mr. Eichner: We except on the grounds stated. Also, I
think the witnesses ought to be instructed not to make any
mention as to the manner in which the fire extinguisher was
re-hung, or some other fire extinguisher was re-hung after
the accident.
The Court: I think counsel should take that up with their
·witnesses, and I think it would be wise to tell them so.
Mr. Bambacus: I have already told them not to
page 10 ] make any reference to the way it is hung in the
photograph.
The Court: Or after the accident.
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Mr. Bambacus: Yes, sir. I explained to them all we ar~
concerned with is what the situation was at the time of the
accident.

*

*

*

*

*

*

*

*

*

*

page 15 )

(The following occurr~d in open court; the witn~ss~s WE:'re
excluded upon motion by counsel for tl)e d~fendant; the jury
heard the opening stat~ments of counsel and tlw t(;lstintony
and all oth(lr incid~nts of trial to-wit:)
Mr. Bambacus: }.fay it plC'asC' the Court, in an C'ffort to
speed up the case, I haYe discussed certain matters with
~lr. Eichner, and }.Ir. Eichner agrees that this photocopy of
the agreement dated July 6, 1960, between the City of Richmond, a ~Iunicipal Corporation, and the Trustee~
pag~ 16 ] of the Broad Street Methodist Church is an exact
copy of the agreentent which was entered into
between these two bodies, and W(;l offer it as Plaintiff's Exhibit
No.1.

The Court: All right, sir.
Bambacus: And attach~d to it, Your Honor, and we
offer it as one exhibit, there is also the lease agreen1ent which
existed between the church nnd the City prior to the date
the City took oYer the prop~rty as the legal owner.
The Court: All right, sir.
~Ir.

(So marked and filed as Plaintiff's Exhibit No. 1.)
Mr. Bambacus: In a further effort to save time, Your
Honor, we haYe agreed that Dr. \\"'illian1 E. Dauer, who is
an orthopedic surgeon, treated the -plaintiff in this case for
the injuries which he sustained and that this letter of August
4, 1961 would be his testimony if he were present today. We
felt since we could agree on the letter it would be useless to
bring the doctor and use his valuable time. 'Ve offer this
letter as Plaintiff's Exhibit No. 2.
The Court : Would you like to read that!
}.fr. Bambacus: I would like to read it to the
page 17 ) jury, Your Honor ..
The Court : All right.
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Mr. Bambacus: ThiR IPtter is addressed to me, dated
August 4, 1961.
''In Re : Wilbur Roy Grizzard, Jr.
Dear Mr. Bambacus:
The above-named patient came under my superVIsion 23
May '61. The patient gave a history of an injury to the
fourth and fifth toes of the right foot incurred when a fire
extinguisher fell from the wall at church and struck him across
the foot. The date of th(l accident was 21 1\Iay '61, according
to the historv obtained.
After X-rays and examination at Richmond Memorial
Hospital, a diagnosis of fracture proximal phalangeas fourth
and fifth toes, right foot was made.
Adhesive strapping was applied about the toes and right
foot. The patient was then followed periodically in our
office until thf' 14th of June, '61. At that time the final strapping was reinoYed. X-ray showed the fracture to be healing
well with no apparent deformity. The patient was advised
in regards to progressive use of his injured foot.
page 18 "} He was last seen on 22, June, '61. At that time
he complained of some discomfort . through the
metatarsal area of his foot but had no particular complaints
in regards to his toes. A metatarsal type arch pad was
prescribed.
In my opinion this patient will make a complete recovery
and will have no permanent disability as a result of his
injury.
Trusting this is the information desired,
Very truly yours,
(signed)
William E. Daner, M. D."
The Court: That will be Plaintiff's Exhibit No. 2.
(So marked and filed as Plaintiff's Exhibit No. 2.)
Mr. Bambacus: May it please the Court we have also
reached a stipulation in avoiding the necessity of subpoenaeing a lot of deeds and records here, both the plaintiff and
the defendant agree that on the date of the accident, Namely,
May 21, 1961, the City of Richmond was the legal owner of
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Wilmer M. Stubbs
the premises of the Broad Street
adjoining Educational Building.

*

*

*

~~~thodist

*

Church and the

*

page 19 )

Mr. Ban1bacus: Your Honor, we are taking a
little diagram her~ - I do not beli~Ye it is to
scale - but it accurately shows the layout of th~ ground
floor of the Educational Building of the Church across th~
street. Those rooms which haYe the red ''X'' mark in then1
denote that those rooms were used exclusiv~h,. bv th~ Church:
those with the blue mark show that they were" us~d exclusively
by the City; those with the purple n1ark show that on week
days the City used them and on week ends the Church used
them. We offer this in lieu of taking evid~nc~ explaining
the use and the layout of the rooms.
The Court: That will be Plaintiff's No. 3.
(So marked and

fil~d

as Plaintiff's Exhibit No. 3.)

*

*

*

*

*

*

*

*

*

*

page 33 )

WILMER M. STUBBS,
called by and on behalf of the plaintiff as an adverse witness,
being first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Bambacus:
Q. Would you please state your full name, Mr. Stubbs!
A. Wilmer Monsees Stubbs.
Q. What is your occupation!

*

*

*

*

*

A. I am Office Manager for the Social Service Bureau for
the City of Richmond. That is a Bureau of the Department
of Public Welfare. ·
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Wilmer M. Stubbs
Q. (By Mr. Bambacus) Where is your office
located, !{r. Stubbs Y
A. My office is located on the third floor.
Q. The third floor of what!
A. Of this Annex Building or Comm11nity Building, I believe they call it, of the Broad Street Methodist Church, 1002
East Broad.
Q. Now, Mr. Stubbs, do you recall when any fire extinguishers were installed in that building!
A. Yes, sir.
Q. When were they installed, do you know f
A. In the spring of 1958 is the general time - to the day
I cannot tell you.
Q. Were you present at the time they were installed!
A. No, sir.
Q. Did you see them installed!
A. No, sir.
Q. Do you kno'v how they were installed Y
A. If I may qualify that question and explain itt I am
not a technician. However, due to other things that I know
in addition to that fact - I mean, based partly on what I
found when I arrived on the scene I Q. Arrived on what scene!
page 35 )
A. On the scene of the accident in question.
Q. Do you know how those fire extinguishers
were installed in 1958 Y
A .. Yes, sir.
Q. How were they installed!
A. By use of Rawl plugs and No. 10 screws anchoring a
hook, and the extinguishers were hung on the hooks.
Q. Did you ever see one of these Rawl plugs put in the
wall!
A. No, sir.
Q. Then you don't know whether a Rawl plug was used or
not, do you f
·
A. I can not positively swear they were in the holes. I can
swear that I found them after this accident occurred.
page 34 )

*

*

*

*

*

*

*

*

*

*

page 36 ]
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Q. Now on March 1, 1961, Mr. Stubbs, you have
stated under oath in response to interrogatories
that ''A hole was drilled in the wall with a drill
specially designed for that purpose. A device known as a
Rawl plug was inserted in the hole. A round head screw was
screwed into the plug, supporting a hook on which the fire
extinguisher was hung," is that not correct, sirt
A. Yes, sir.
Q. And you don't know whether a Rawl plug was put in
the wall or not, do you, sir f
A. I know that that is the way those extinguishers were
hung. There were six of them page 37 )

*

*

*

*

*

Q. (By Mr. Bambacus) How do you know a Rawl plug was
ever in that holeY
A. I know that when I arrived on the scene to investigate
the situation, at the request of the Director of Public Welfare,
that I found, directly beneath these holes, two Rawl plugs
and a No. 10 screw and the hanger on which that
page 38 ) fire extinguisher had been hung. They were all
off the wall or out of the wall, as the case may be,
and lying on the floor at the time I got there. Naturally, I
could not have seen them in the wall.
Q. So you say on Monday night following this accident
you found a Rawl plug on the floor of the hallwayT
A. I found two of them.
Q. Do you have them with you f
A. They are with the evidence, I believe, that we have
there. (Indicating) These are pretty well trampled now and
were at the time I found them.
Q. This is the Rawl plug. Have you ever seen one that has
not been trampled T
A. Yes, sir.
Q. Would thl.s be an un-trampled Rawl plug!
A. Yes, sir.
Mr. Bambacus: Your Honor, I would like to offer these
two Rawl plugs as Plaintiff's Exhibit No.4.
The Court : All right, sir.
(So marked and filed as Plaintiff's Exhibit No. 4.)
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Mr. Bambacus : And I would like to introduce this untrampled plug as Plaintiff's Exhibit No. 5.)
(So marked and filed as Plaintiff's Exhibit No. 5.)

*
page 41 )

*

*

*

*

CROSS EXAMINATION

By Mr. Eichner:

*

*

*

*

*

Q. How many employees of the City of Richmond, to the
best of your knowledge, were in the Annex Building ·on
Sunday, May 21, 1961!
A. On Sunday!
Q. Yes, sir.
A. Not a single one, to my knowledge.
Q. When do City employees use that building!
page 42 ]
A. Our employees use that building from Mondays through Fridays, normally, of each working
week.
Q. You have stated in answer to Mr. Bambacus' questions,
that you work in the Social Service Bureau of the Department
of Public Welfare f
A .. Yes, sir.
Q. What does the Social Service Bureau doT
A. The Social Service Bureau is responsible for the administration of the Public Welfare laws as they apply to the
City of Richmond under the State of Virginia and, of course,
under the laws of the Social Security Administration as they
are passed down.
Q. Are there any other Divisions of the Department of
Public Welfare other than the Social Service Bureau that
occupy space in that building, or occupied space in that building as of the date of the accident!
A. As of the date of the accident, the only City office in
the building in question was the Office of the Social Service
Bureau, its Chief and its Director.
Q. And the Director of the Department f
A. That's right - Director of the Social Service Bureau
and the Richmond Nursing Home.
Q. You said fire extinguishers were installed in the spring
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of 1958. Do you n1ean eYery one in the building
or some of them or what!
A. No, sir. An additional six (.'XtinguishPrR
were installed at that tin1e. TherP pr(.'Yiously had been installed three extinguishers which, so far as I am able to say,
were there at the time I ranu"' therp fifteC'n yParR ago. TlH'
udditional extiuguishPrs ""Pre install(ld at that tim(l, in the'
spring of 1958.
Q. The Church, of course, ownC'd thP building at that tin1e,
did it notf
A. That is correct.
Q. Did you draw this drawing, Plaintiff's Exhibit No. 3f
A. Yes, sir, I did.
Q. 'Vould you comP OY(lr here just a momPnt, ~lr. Rtubbsf
page 43 ]

(Witness walks over to jury box.)
Q. (By Mr. Eiehuer) Is this to srale or approximately or
whatT (Indicating)
A. That is to approximate scale.
Q. Would you explain your color code here a little bit, those
little asterisks you haYP on Exhibit X o. 3 f
A. All right. These roonts designated by the orange asterisks
were used by the Church: the location in quC'stiou immediately, now~ is here; these orange areas were'
page 44 ) used (.'Xdush·ely hy the Church; those with a blue
asterisk were used only by us, and W(l used then1
during the week. On Sundays, certainly officially, there was no
use of them. Those rootns with a purple asterisk were used by
the City on week days and Sundays by the Church; those with
a green asterisk are now or were, at the tinte of this accident,
wer(.' used by the Ch1ueh, but they were used by the City after
the Church moved out. This was done after this incident occurred and after the City had taken oYer the property. (Indicating all points on diagram to the jury.)

*

*

*

*

*

Q. Would you take this pen and mark on Plaintiff's Exhibit No. 3 with an "X" the approximate location, to the
best of your knowledge, the approximate place
page 45 ] the fire extinguisher was!
A. All right.
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(So marked by the witness.)
Q. And the legend up there with the arrow - what does
that indicate T
A. That indicates "Up the steps," and this arrow on your
left points to the alley door. (Indicating)
Q. Would you indicat(l on here with a little arrow and pen
th«:' direction of this corridor that bas been mentioned that
goes through the church proper over toward Tenth StreetT
If you will put an arrow to one side!

(So marked by the witness.)

Q. Now where you just put the arrow, is that the way
people normally would go into the Sunday School classes, or
do you know!
A. So far as I know. I am not qualified to answer that, I
am not a member of the Church and did not attend services.
Q. Referring now to Plaintiff's Exhibit No. 3, the area in
front of the corridor you have just mentioned- that is, betw('en here and Broad Street - ~londay through. Friday that
a rea is open to the public f
A. From this area to Broad Street it was. (Indicating)
That was the waiting area for people to come in
page 46 ] and apply for public assistance.
Q. You have indicated on here various words.
Do those indicate to you various places f
A. \Vhere I have "Intv.," that means interviews. That is
where they interview the applicants who have applied for
assistance. They take them into little cubicles and interview
them.
Q. Does it have any other use T
A. I take work out, if I have work in the office. That is the
permanent office of the workers involved - not necessarily
where they are going in there to interview someone, but where
their office is, to transact their business in.
Q. Is any other space used by the Welfare Department
thrown open to the public generally, other than that you have
just described T
A. No, sir.
Q. What was on the second and third floors!
A. They are the desks of the case workers, the office of the
Director of Public Welfare and the Superintendent of the
Social Service Bureau. They are on the second door. Of
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course, their secretaries are there also. On the· third floor
are more offices similar to those, my own office and a transcription pool, clerical workers and Supervisor.
Q. To get to the Director's office, you have to
page 47 ] go up these stairs that young Grizzard said he
went up to his Sunday School class T
A. It would be possible, but they are normally in this
area to which "~e invite the public. There are stairs at both
ends of the building.
Q. Are any stairs indicated on here!
A. To the stairs- I have an arrow there pointing to the
stairs. (Indicating)
Q. You are indicating the lower left of Exhibit No. 37
A. That's right.
Q. They are the stairs which would normally be used by
persons who wish, for instance, to see the Director of Public
Welfare or the Superintendent of the Bureau of Social
Service if they were dissatisfied with the service they had
received upstairs! They normally would use the front stairway!
A. Yes.
page 49 ]

*

*

*

*

*

*

*

*

*

*

RE-DIRECT EXA1\IINATION
By Mr. Bambacus:
Q. The congregation had a right to invite the
entire City if it desired, to become a communicant,
to partake of their social or religious services, is that not
correct!
A. So far as I know.
Q. If they desired to invite the entire public of the City
of Richmond, it was their sole business, was it not!
A. I think so.
page 50 ]

page 51 ]

*

*

*

*

*

*

*

*

*

*
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Q. And with the exception of two or three rooms in which
you kept important records, for the most part, the rest of
the Educational Building was available to them on Sundays,
was that not correct, sirT
A. There were certain rooms, as I designated on the
diagram, which were used exclusively by them, certain rooms
used exclusively by us and certain rooms which were jointly
used by the two of us.

*

*

*

*

*

RE-CROSS EXAMINATION
By Mr. Eichner:
Q. In answering 1\Ir. Bambacus' question about the use of
thfl building generally, did you prepare some other sketches
~ilnilar to Plaintiff's Exhibit No. 3 there, that showed the use
of the rest of the building!
A. I prepared seYeral of them. I do not have copies of
them here.
Q. I hand you the original of these additional answers to
interrogatories, and tell the jury first who
page 52 ) prepared those.
A. These were prepared by me, in the same
manner as the other.
Q. ·And did you use the same color code on those three you
are holding in your hand as you used in Plaintiff's Exhibit
No. 37
A. Yes, sir.

Mr. Eichner: If Your Honor please, I would like to detach
these as exhibits, as we detached Exhibit No. 3.
The Court: That will be all right.
Mr. Eichner: I would like to offer these three as Defendant's Exhibit ''A'' for the second floor, if Your Honor please,
and "B" for the third floor and "C" for the roof.
(So marked and filed as Defendant's Exhibits "A," "B"
and "C.")

*

*

*

*

*
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page 53 J

JOHN ~1. COFF~fAN,
called by and on behalf of the plaintiff as an adverse w-itness, being fir~t duly ~worn, testified as follows:
DIRECT

EXA~IINATION

By Mr. Bambacus:
Q. 'Yill you please state your full namet
A. I am John ~I. Coffman.
Q. And what is your occupation, please, sir~
A. I am Chief of the Division of Buildings Managen1ent
for the Citv of Richmond.
Q. ..:\~ a "result of an accident and injuries sustained by the
plaintiff in this case, 'Vilbur R. Grizzard, Jr., on ~fay 21.
1961. did vou contact or cause to be contacted all maintenancP
personnei of the Division of Buildings ~Ianagement, Bure'au
of Operations, Departn1ent of General Services T
A. I did, sir.
Q. And did you inquire or have inquiry made of all of them
as to who installed the fire extinguisher in the Educational
Building of the Broad Street }.fethodist Church f
A. I did.
Q. And did anyone adn1it that he had anything
page 54 ) to do with tlw installation of those fire extinguishers?
A. No, sir.
Q. And do you know who in~talled those fire extinguishers f
A. No, sir, I don't.
Q. And if one of those fire extingui~her~ ff:\ll down during
1961 prior to the date on which the plaintiff in this case was
injuried - do you know anything about itt
A. If one fell prior to this one, we would possibly have
known about it, yes, sir.
Q. Do you know that any fire extinguisher in that building
on the basement or ground floor fell prior to ~fay 21, 1961!
A. No, sir, I have no knowledge of such an occurrence.
Q. And so you say that the City of Richmond does not know
who installed those fire extinguishers in the Broad Street
~fethodist Church!
A. I say I do not know, and the people that worked for
me have told me they don't know.
Q. And all of them would be the ones - your Department
would be the ones who would .install them if they were installed by the City, is that not correct, sir!
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A. Correct, sir.

Q. How many persons were interviewed or did
you cause to be interviewed in connection with
this inquiry, Mr. Coffman!
A. Of my own personnel, approximately twenty-six at that
time.
Q. Do you know that these fire extinguishers came from the
City Nursing Home f
A. I was so informed that some fire extinguishers had been
brought from the City ~ursing Home.
Q. And installed in the Educational Building of the Church
across the street here, Broad Street 1\Iethodist Church f
A. So I was told, yes, sir.
Q. By whom were you told all this!
A. From the Office Manager, or ~Ir. Stubbs, who said that
he had gotten so1ne from another location.
page 55 )

page 56 )

*

*

*

*

*

*

*

*

*

*

*

*

*

*

Q. The work of this nature would be done by the General
~Iaiutenance c1·ew of your Division, is that correct, sir!
A. Not entirely. There would, of course, be an occasion,
maybe, that a fire extinguisher company could have hung extinguishers in a building. There has been in force a contract
for such work. We could have done it, yes, sir.
Q. Well, you do not know who installed them in this casef
A. I do not.
Q. You have contacted the fire extinguisher company, have
you not, that keeps these extinguishers charged Y
page 57 )
A. I have.
Q. To determine whether or not they installed
them!
A. I could not determine whether they did or not.
Q. Isn't it a fact they did not remember installing any extinguishers in this building f
A. He did so tell me.

*

CROSS EXAMINATION
By Mr. Eichner:
Q. I would like to cover the answers to interrogatories

26

Supreme Court of Appeals of Virginia

John M. Coffman
which Mr. Bambacus has just shown you. I
is a paper attached to them here called
memorandum dated March 2i, 1962. Are
of the personnel in your Department that
Mr. Bambacus was asking you about!
A. They are, sir.

notice that ther~
''Exhibit A,'' a
these the names
you interview·ed,

Mr. Eichner : I would like to detach this list from the
original, if I may, and tender it as the City's Exhibit '' D, ''
a memoradum dated }.larch 26, 1962.
(So marked and filed as Defendant's Exhibit "D.")

Q. (By Mr. Eichner) Now where did you interview your personnel!
A. I interviewed them at our maintenance shop and also
at the scene of the accident.
Q. You have mentioned the contractor for hanging these,
for doing work on these fire extinguishers. Did you say that
was for keeping them charged Y
A. Keeping them charged, yes, sir, on a routine, yearly
basis.
Q. What was the name of the contractor during the particular year when this accident occurred, May 21, 1961 -who
had the contract!
A. At that time it was the Fire Protection Equipment
Company of the City.
Q. And how long had they had that contract!
A. The contract had become effective November 1, 1960
and ran for a twelve-months period.
Q. Did the Fire Protection Equipn1ent Company previously
do this work for the City at any time!
A. They did, sir.
Q. When!
A. The year immediately preceding that contract, they
had it for a year.
Q. Had they had it any time before that!
page 59 ]
A. And previously to that, they had a verbal
agreement with the City at the time I came with
this Division, 'vhich was 1951, and lasted until approximately
page 58 ]

1958.

Q. How often did a fire extinguisher, under this contract,
have to be re-charged or refilled f
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A. In normal operation - that is, unless the extinguisher
was used- it was serviced once a year.
Q. And was it usual or unusual for the contractor to
1·eport to you a11y kind of a loose fixture or anything like that
that he came upon t
A. He would report them to us.
Q. Do you know whether, at any time, this contractor put
up fire extinguishers himself!
A. He did. We at times furnished him City-owned extinguishers which he installed for us.
Q. Since this case started did you, at my request, check
your work orders to det~rmine who hung this fire extinguisher
we are talking about here!
A. I did, sir. I checked the Division's written work
request for the entire year of 1958 for any type of written
request for hanging fire extinguishers. There was none.
Q. Is that usual or unusual, to hav~ no written request for
a job of this nature!
page 60 )
A. It would be either way, it just depends on
how urgent it was to have an extinguisher hung.
If the Fire Department felt that there was a .need for an
extinguisher in a location, they may just call us on the phone
and say, "Put ·a fire extinguisher in a certain place as soon
as possible," and there would be no written record for it.
Q. What would the Fire Bureau have to do with itt
A. The Bureau of Fire Prevention makes routine inspections. of our buildings and recommends relocation of extinguishers or additional extinguishers, based on use of areas
or areas that have been used and have changed their use, they
may designate another type of extinguisher.
Q. Do you know how frequently they inspect public buildings!
A. They try to inspect them once every quarter.
Q. Once every three monthsf
A. Once every three months.

*

*

*

*

*

*

*

*

*

*

page 61 )

Q. (By Mr. Eichner) Do you know, of your own personal
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knowledge, whether the Fire Bureau Inspectors would report
defective fire extinguisher fixtures to your Division f
A. They would definitely, sir, report them. May I elucidate
on that answer f
Q. All right, sir.
A. The Fire Bureau has just completed an inspection of
the Howitzers' Arn1ory, which was reported to us to have
defective hoses on one or two extinguishers. So it is not
unusual for the Bureau to report defective extinguishers.
Q. You said, in response to Mr. Bambacus' question if a
fire extinguisher had fallen in this building over here prior
to the accident we are here about, that you possibly would
have known about it. Is this just possible T
A. 'Ve would have heard about it, because the Fire Protection people would not take orders to do any repair work
to fire extinguishers unless it came out of our office. 'Ve
were the only ones authorized to request repairs to extinguisllers.
Q. But did Fire Protection e"\"er do it on their
page 62 ) own account, to your knowledge!
A. Not unless it was authorized by our office,
if it was a major operation.
RE-DIRECT EXA:\IINATION
By ~Ir. Bambacus:
·Q. They never reported structural defects in connection
with buildings, did they f
A. Who, sir!
Q. The Fire Prevention Bureau.
A. Structural defects are reported if they are a fire hazard,
yes, sir.

*

*

*

*

*

. RE-CROSS EXAliiXATION
By Mr. Eichner:
Q. How about a hazard from a defectively installed fire
extinguisher!
A. If the fire extinguisher had anything wrong with it at
all, they are particularly interested in the fire
page 63 ) protection equipment in the building.

*

*

*

*

*
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RE-DIRECT EXAMINATION
By Mr. Bambacus:
Q. Do you have any records of any such report coming in
to you!
A. Not on this particular extinguisher, no, sir.
Q. Do you have any records of any reports coming to you
from the Bureau in ·connection with any defective fire extinguisher Y
A. Not to my recollection.
Q. You haYe absolutely no records whatsoever t
A. We have records of defective fire extinguishers, yes,
sir.
Q. But not defective installation of extinguishers or hanging of extinguishers 7
·
A. No, sir.

*

*

*

••

*

page 64 ]

Mr. Bambacus: Your Honor, at this time I
would like to have this photograph marked for
identification and I will offer it later.
The Court: All right, sir.

(The p~otograph was marked for identification as Plaintiff's Exhibit No. 6.)
STUART B. NICKOLS,
a witness calle.d by and on behalf of the plaintiff, being first
duly sworn, testified as follows :
DIRECT EXAMINATION
By Mr. Bambacus:
Q. Would you please state your name, sir!
A. Stuart B. Nickols.
Q. What is your occupation, sir t
A. Fire extinguisher sales and service.
Q. How long have you been engaged in the business of
selling and servicing fire extinguishers t
A. Since about 1932.

*

*

*

*

*
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pagE' 65 ]

*

*

*

*

*

Q. Mr. Nickols, I show you Plnintiff·s Exhibit Xo. 6. whieh
is for idE'ntifieation only at this point, and ask you do you
rE'cognize tht? fire t?xtinguishl"'r whieh is shown in that photograph!
A. It is a standard - looks likE' a standard eoppt"'r
soda acid fire extinguishE'r.
Q. Do you know what that firt.~ t"'Xtinguislwr would W('igh.
asstuuing it was in nortnal opt.~rating eondition and rhargt~d!
A. As I told you on tht~ phon('. approxin1at~ly thirty-fiye to
forty pounds. ntight ,·ary.

*

*

*

*

*

*

*

*

*

*

page 68 ]

RE-CROSS EX.A.YIX.ATIOX
By·llr. Eichner:
Q. ThE' ineident WE' arE' in,·oh·t"'d with herE'. sir. is May 21.
1961. Do you happt?n to know of the last datt~ ~·our tnt~n
rE'eharged this t~xtinguisher in the 'y l~lfare Building bt'lrE'!
A. I checked the rerords as best I eould to tr\ and answer
that question, sir.
•

*

*

*

*

*

*

*

*

*

*

page 69 ]

A. I know approxhnately tht? thue this oeeurrE'd. \\ e had
not had the City eontrart for two y('ars. pre,·ious to that and
WE' "·ere gi\en the eontrnet in XoYt?mber of 1961 - xo,·etuber
of 1960, and I think this oecurred in Yr. Bambacus: It was Yay

21~

1961.

A. And duriug the time between that and May 21, we had
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serviced three extinguishers in that building. Now which
extinguishers they are, I don't know.
Q. (By Mr. Eichner) Normally when you service an
extinguisher or check it in any way, do you make a note of
any defective fixture you find hanging en the walls!
A. Yes, sir.
Q. What do you do in that case f To whom do you report
itY
A. Usually to the custodian or person in charge of the
building.
Q. That is standard practice with any of your customers,
isn't it!
A. Yes, sir.
Q. And Mr. Coffman - you know Mr. Coffman, don't you,
who just left here!
·
A. Yes, sir.
.
Q. Did you tell him you just did not know
page 70 ] whether or not you hung up this one in question!
·A. I don't know who actually hung the extinguisher, whether I did or someone working for me or what
happened.

*

*

*

*

*

.
DAVID PORTER,
a witness called by and on behalf of the plaintiff, being first
duly .sworn, testified as follows :
DIRECT EXAMINATION
By Mr. Bambacus:
Q. What is your full name!
A. David Porter.

*

*

*

*

*

Q. What is your occupation!
A. I am a Sexton at River Road Methodist Church.
Q. In the year 1961 were you employed as a
page 71 ] Sexton!
A. Yes, sir.
Q. I believe across the street here, at the Broad Street
Methodist Church, is that correct, sir!
A. That's right.
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Q. How long have you been employed by that congregation
as a Sexton, Mr. Porter!
A. About eleven years.
Q. Now I invite your attention, Mr. Porter, to the ground
floor of the Educational Building across the street at the
Broad Street Methodist Church, and ask you if you can recollect this photograph f (Indicating photograph)
A. Yes, sir.
Q. What is that photograph!
A. Well, this is right after you come down the steps from
the second floor. It's right on the basement floor where the
fire extinguisher is hanging on the wall.
Q. I invite your attention to May 21, 1961, after Mr. Wilbur
R. Grizzard, Jr., "Roy" Grizzard was injured. Does this
accurately depict the condition of that wall, with the exception of this fire extinguisher hanging here!
A. Just about, excusing a hole was in the wall after the
accident.
Q. And is that an accurate reproduction of what that wall
looked like that day immediately after the acpage 72 ) cidentf
A. All except there was a hole in the wall.
Q. Which hole!
A. This hole. (Indicating photograph.) Looks like it had
been filled up. We had a hole in the wall from where the
fire extinguisher fell from.
Q. How big was it!
A. Now I did not measure the hole, but I would say - oh,
I reckon an inch, inch round hole, something like that.
Q. Is there an inch hole in the wall there now! Can you
see it or do you need glasses t
A. I can't see it too well, and I do use glasses for reading.
Q. Do you have them with you!
A. No, sir. But it is a hole in here.
Q. Is that the hole you are talking about! (Indicating)
A. Yes, sir.·
Mr. Bambacus: At this point, Your Honor, I offer this as
Plaintiff's Exhibit No.6.
Mr. Eichner: On the basis of the witness' testimony, I am
afraid I will have to object it. He just said it looked like it
had been filled up.
The Court: The. witness testified, as I underpage 73 ] stand it, that the photograph and the wall, as
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represented to him, 1\Ir. Bambacus, has a hole
that has been filled, and to that extent does not represent
the surface as it appeared immediately after the accident.
Xow I do not think that it would he admissible under those
circumstances, would itT
1\Ir. Bambacus: He stated there was a hole about an inch
round and he could not se<' it too well. He studied it for a
minute and I asked hiln did he see the hole.
The Court: You can describe the hole and you may ask
him again if th<'re is any doubt about it. But, unless that is
the same it would be inadn1issible.
Q. (By :\Ii·. Batnbacus) Is that the hole that appeared in
the wall inunediatt:'lV aft<'r the accident left bv the fire extinguisher! Is this· the hole you wert:' talking about right
here! {Indicating photograph.)
A. Right bert:' f {Indicating)
Q. Is that the hole you were talking about T
A. Yes, sir.
Q. And is that exactly the way it looked after the accident!
A. The hole looked like plaster was broken, like a peg had
came out. And, like I said, I don't see too good
page i4 ] without glasses. This is the place where the fire
extinguisher was. {Indicating)

By The Court:
Q.. Can you see without your glasses! Do you have your
glasses with you Y
A. No, sir.
Q. Can you see well enough to state, under oath, whether
or not the wall that you see there is substantially the same,
or exactly the same as the wall that you saw - the condition of the wall that you saw right after the accident, or has
it been changed!
A. No, sir. I don't think it have been changed. This is the
same wall.
Q. What about the condition of the hole T Is that the condition that the hole was in immediately after the accident or
has it been changed in any wayT
A. Looks to me like it have been changed.
The Court : I will have to sustain the objection, Mr. Bambacus.
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By Mr. Bambacus:
Q. How big was the hol(\ in the wallY
A. I would sav about nn inch in diameter.
Q. In diamete.r!
A. Yes, sir.
Q. Did you look at it to see how deep it might
page 75 ]
have beenT
A. I didn't measur(l it, but I would say around an inch
or inch and a half.
Q. And did you S(le the fire extinguisher!
A. I saw the fire extinguisher.
Q. Where was the fire extinguisher!
A. It was on the floor.
Q. Had any of its contents spurted out t
A. If it did, I did not notice. I didn't see anything on the
floor.
Q. Prior to the date on which Mr. Grizzard was injured
and during the year of 1961, do you recall that same fire
extinguisher haYing fallen fron1 the wall!
A. Yes, sir.
Mr. Eichner: Objection to leading the witness.
The Court: Objection sustained as to the form of the
question. Go ahead.
Q. {By }.ft-. Bambacus) How soon before tlw accident
occurred with l\Ir. Grizzard did tlw fire extinguisher fall
before!
A. Before!
Q. Yes.
A. I couldn't tell you the exact time - probably
page 76 ) two or three months before that the fire extinguisher fell fron1 the wall, around five minutes
to 5 :00 one aft(lrnoon just before quitting time for the City.
Q. Did you 'hear it when it fell t
A. No, sir, I just heard the sizzling of the hose, you know,
when it fell.
Q. Where were you when you heard it!
A. I was. in the basement of the Social Service Bureau.
Q. And did you go up there T
A. I went down there. I was already there.
Q. You were already on the floor!

A. Yes, sir.
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Q.

And what did you doT

A. Just set it up.

*

*

*

*

*

*

*

*

*

*

pagE' 77 ]

0

Q. Now do you rPcall having examined that wal1 thE' time
that the fire extingui~hE'r f«?ll the flr~t timeT
A. No, sir.
Q. Do you recall examining or looking at that wall when
n hole or whatever was driven in was made there T
A. I noticed the hole, but I didn't examine it or nothing.
page 78 J
Q. Did you ever notice anything inserted 111
the hole!
A. 'Yell, it looks to me like it was a wooden peg.
Q. A wooden peg where!
A. Was in the plaster.
Q. In the wall T
A. In the wall.
Q. Did you see the wooden peg on the day that Mr. Grizzard
was injured T
A . .J think I saw it.
Q. Where was itT
A. It was still in the wall.
Q. Were you present when he was injuredT
A. I was in the building. I didn't see the accident.

*

*

*

*

*

CROSS EXAMINATION

By Mr. Eichner:

*

*

*

*

*

*

*

*

*

*

page 79 ]
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Q. You, fron1 time to tin1e, have had dealings with ~fr.
Stubbs here when you were over there, didn't you!
A. That's right.
page 80 ]
Q. And, from tim£' to tim£', don't you r£'port
things to him of th£' natur£' such as this T
A. I have.
Q. Now you m£'ntioned a wooden plug. How big was this
plugf
A. Oh, I'd say n1ayb£' an ineh - you know. a round peg-.
(Demonstrating)
Q. What color T
A. Just unfinish£'d wood.

*

*

*

*

*

Q. This wasn't extending out of th£' hole, was it f It wa~
flush '\\ith the wall!
A. Flush with the wall.
Q. In oth£'r words, you could just sec:' the end
page 81 ] of it!
A. Yes, sir.
Q. I ha,·e Plaintiff's Exhibit No. 5 her£'. Could it have been
something like that you saw, on the:' outsidef (Indicating
photograph)
A. It didn't look lik£' that to me.
Q. Did you haYe your gla~ses on when rou w~r~ looking
at this wall t
A. No, sir.
Q. You arc:' still Sexton of the C'hurch at its ll«='W location,
aren't you!
A. (Affirmative nod)
Q. You say that on son1e date in1961 this same extinguish£'r
fell off the wall. '\hat did vou see on the floor at that time
other than the extinguisher hself ~
A. Just a little foam.
Q. 'Vas it lying on its sidef
A. Yes, sir.
Q. Had that been put up there with a hook f Was there a
hook on which it was hungf
A. It hung on a hook.
Q. A metal hook f
A. It was a metal hook.
Q. You are familiar with that! You have seen

City of Richmond v. Wilbur R. Grizzard, Jr., Infant, Etc. 37

Wilbur R. Grizzard, Sr.
page 82 )

that many times, haven't you 7 (Indicating object)
A. (Affirmative nod.)
Q. And you can't give us a date on that 7
A. No, sir, I couldn't.
Q. Do you remember talking to me at Dr. Newman's office
in September 1961 f
A. I think so, sir.
Q. Don't you remember telling me at that time that the
prior accident was on the third floor on the outside wall of the
building! Don't you remember that!
A. No, sir.
Q. Well, you say prior to Roy Grizzard's accident the extinguisher fell off the wall. To whom did you report that
accident!
·
A. I did not report it.

*

*

*

*

*

*

*

*

*

*

page 83 ]

WILBUR R. GRIZZARD, SR.,
a witness called by and on behalf of the plaintiff, being first
duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Bambacus :
Q. Please state your full name, Mr. Grizzard.
A. Wilbur Roy Grizzard, Sr.
Q. Are you the father of Wilbur Roy Grizzard, Jr.!
A. I am the father of Wilbur Roy Grizzard, Jr.
Q. Were you in church on the morning of Sunday, May
21, 1961, when your son was injured 7
A. Yes, I was.
page 85 ]

*

*

*

*

*

*

*

*

*

*

Q. (By Mr. Bambacus) All right, Mr. Grizzard, did you
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on this same day, May 21, 1961, examine the wall which was
holding the fire extinguisher which fell and injured your son T
A. Yes, I did.
Q. I show you a photograph, Mr. Grizzard, which His Honor
has identified as Plaintiff's Exhibit No. 6, and ask you "ith
the exception of the fire extinguisher which is there and installed and hanging, does that accurately and correctly
and precisely depict the view of that wall as you
page 86 ] saw it on May 21, 19617 (Indicating photograph.)

*

*

*

*

*

A. Yes, sir. I can testify to the fact that this is as I saw
it, exact or identical to it at that time.

*

*

*

*

*

The Court: All right, sir. I understand you object to it,
Mr. Eichner!
Mr. Eichner : Yes, sir.
The Court: Gentlemen of the jury, regarding
page 87 ] this photograph that has just been admitted in evidence, you will not consider the manner in which
the extinguisher is attached to the wall. That has nothing to
do with this case. The pictures are admitted in evidence for
purposes of showing you the way the wall looked immediately
after the accident.
(The photograph filed as Plaintiff's Exhibit No. 6.)

*

*

*

*

*

*

*

*

*

*

page 88 ]

Q. Can you state, Mr. Grizzard, how long your son was
disabled as a result of the breaking of his two toes 7
A. Well, he was disabled for perhaps, in the neighborhood
of better than a month, perhaps.
Q. Did he complain to you or ~frs. Grizzard about pain 7
A. He complained quite frequently in regards to severe
pain as a result of this injury, t9 both my wife, Olive Grizzard,
and myself.
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Q. W £'r£' his acth·iti£'~ for that summ£'r, the summer of
1961, in any way aff£'cted by reason of thi~ accident!

A. Roy w·as una bl£' to compet£' in Am£'rican Legion ball
during that sumn1er as a result of this injury, due to the
fact of by the tim£' he had gott£'n to the point he could attempt
to go out for the t('an1, that the team had be£'n selected and
he was unable to play American Legion ball during the summer
in question, as a result of this injury.
Q. Have you obserYed any problems that have arisen since
this accident, in connection with his foot!
A. Roy, after running- he now plays, or did play baskethall - and he would complain after running, as a result of
when he would come home and r£'lax, that his toe would begin
- that his foot would begin to throb and ache
page 89 ] during the time in which he was relaxed after
he had run on it for some period of time in the
<'ourse of playing basketball.
Q. Does he continue to register those complaints with yon
or his mother!
A. He does register those complaints when he runs on it
any extent.

*

*

*

*

*

CROSS EXAMINATION
By Mr. Eichner:

*

*

*

*

*

*

*

*

*

*

page 90 ]

Q. Yon mentioned Roy's basketball acthities. Is he on a
track team, too f
A. He does not run track. He played basketball in a team
or team league at the First Baptist Church.
Q. Are those his only sports!
A. He has played baseball and he played basketball during
his junior - first year in high school. He did not play
basketball in high school.
Q. Did he play baseball during the 1962 season f
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A. He played baseball in 1962 for the American Legion
Team - for 1963.
Q. Is that the only t~am he played for that yearf
A. That is correct.
Q. What school does he go to!
A. Thomas J e:fferson High School.
Q. Wasn't he out for baseball at Thomas J e:fferson High School!
~
page 91 )
A. He was playing baseball for the school during the year in question, but he couldn't continue
to participate after this accident occurred. He was on the
team at the time this accident happened, high school team.

*

*

*

*

*

Q. Were there any other athletic activities in which he
engaged during the year of 1961!
A. Nothing more than, previously, baseball and basketball.
He plays basketball around and plays baseball.
Q. Those are his only sports t
A. He does not play track.
Q. And the basketball and baseball are his only
page 92 ) sports!
A. His only sports other than he does golf
some.
Q. How about football t
A. He does play football.

*

*

*

*

*

*

*

*

*

*

page 93 ]

Q. As far as Roy's athletic career was concerned - before
the recess here, I believe you said he played basketball and
baseball. Now, turning to the football, what has Roy done
in the way of football t
A. He plays football as well. He played footpage 94 ] ball in 1962.
Q. For whom did he play football in 1962!
A. Thomas J e:fferson High School.
Q. Did he get a letter T
.
A. Yes, sir.
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Q. What position did he play!
A. Guard.
Q. Did he play in 19611
A. He was on the team that year and he didn't get to play
too many games that year.
Q. Was he on the Varsity Team in 1961 T
A. Yes, sir.
Q. Do you know about when the football practice started
in 1961!
A. I don't know th~ exact date.
Q. Would you say the latter part of August was about
right!
A. They started in the latter part of August, to begin with.
Q. When does the parent normally sign his consent to his
boy playing football T Isn't that th(' latter part of Augustr
A. He signs his consent whenever it's sent home by the
school to sign.
page 95 )
Q. Isn't it a fact that, in August 1961, you
signed giYing Roy your permission to play football, basketball and baseball T
A. That is correct.
.
Q. Isn't it a fact you had him examined by your family
doctor before you signed itT
A. Yes, sir.
Q. Isn't it a fact the doctor said his bones were sound and
in good condition to play football T
A .. He examined him to see if he was in a condition to play
football. But, during that year he actually didn't play a
great deal on the team in action. He was on the team.
Q. What do you mean by "action!"
A. In the game.
Q. You mean a game with some other school!
A. That is correct.
Q. But he did scrimmage every day, didn't he!
A. He scrimmaged.

*

*

*

*

*

Q. Did Roy take any part in baseball during
the summer of 1961! That is, the summer of the
accident!
A. The latter part of the summer or middle of the summer
around - I don't know the exact date - but around July,
in that area, he played some in this summer activity sponsored

page 96 ]
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by the Sportsmans Club, after he was unable to participate
in the American Legion. They haYe a summer Q. So that was July of 1961, about the middle of July, did
.
you sayt
A. I would say somewhere in the beginning, early part of
it.
Q. Would you say about seven or eight weeks after the
accident!
A. During the first week or two or, perhaps, the middle
of July, in that area.
Q. So, somewhere,. let us say, between six and se,"'en week~
after the accident he started playing baseball again T
A. During, about the middle of July, yes, sir, of 1961.
page 97 ]

*

*

*

*

*

*

*

*

*

*

WILLIAM J. BLANTON,
a witness called by and on behalf of the plaintiff, being first
duly sworn, testified as follows :
DIRECT EXAMINATION
By Mr. Bambacus:
Q. What is your full name, please, Mr. Blanton T

*

*

*

*

*

A. William J. Blanton.
Q. You are a registered professional engineer,
page 98 ) is that correct!
A. Yes, sir.
page 102 )

*

*

*

*

*

*

*

*

*

*

Q. Are you familiar with an item known as a '' rawl plug,''
r-a-w-1 plugT
A. Yes, sir.
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*

*

*

*

*

Q. Mr. Blanton, at my request did you conduct an examination of the walls of the ground floor of the Educational
Building, of the ground floor of the Broad Street Methodist
Church!
A. Yes, sir.
Q. Specifically, did you examine the wall which is shown
in this photograph, Plaintiff's Exhibit No. 6! (Indicating)
A. Yes, sir.
Q. Can you state what the surfacing material is on that
wallf
A. Plaster.

*

*

*

*

*

*

*

*

*

*

page 104 ]

Q. Now, Mr. Blanton, does plaster have any structural
value whatsoever T
A. Any!
Q. If you were to hang equipmentA. Minute.
Q. A fire extinguisher such as the one in that photograph,
suppqsing it weighed between thirty-five and forty pounds,
and the plaster material or surfacing on that wall were between one and two inches thick, would you ever consider
using one of these plugs T (Indicating)
A. No, sir.
Q. Would you state to the gentlemen of the jury why you
would notf

*

*

*

*

*

A. This material these are composed of is a very thin
piece of sheet metal with a cellulose fiber wrapped around it
by some process, and waterproofed, or an attempt
page 105 ] to waterproof it by some- I don't know whether
it's shellac or what it is, but like most fibrous
materials, these things are very subject to moisture which
reduces their strength as much as eighty percent. Just out
of curiosity, out here a few minutes ago I held one in my mouth
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about fifteen minutes, and you can see it is very bulky and
very soft, (indicating) anrl it ig not a good anchor or method
of anchor.
_
Also, there is no data on thes~ things from which you could
make an engineering decision on when you know your load.
There is some data that, at some tests conducted in brick and
in concrete and it has some holding power, but th~ data is
not complete enough to know how they deriYed that holding
power. How the method of placing the anchor itself is concerned, a hole has to be drilled in the wall and this thing inserted in it. And if you can insert it by hand, you can't driv-~
a screw in it because the thing turns itself. If a hole is sn1all
enough to drive it so that it has son1e expansion in it, then
you are going to- or, if you run a screw in it, you can "snug'·
it into a hole of an exact size, and you run a screw into it and
this has to expand, which thereby destroys the waterproofing
properties and possibly the fibers itself. The rlata on the
thing just is not con1pl~te enough to use for, I think, any type
of anchorage.
Q. Is this type of plug, in order to be properly
page 106 ] used, must it be inserted in a brick or concrete
wallT
A. It should be in a brick or concrete wall. The manufacturing data of that I haYe seen of it, and that is all that exists,
w·here they show you driYing it into a brick wall or placing it
into a brick wall, show you drilling your hole into the brick
and show the thing being placed in the brick and gcr~w being
driven in the brick, not in th(.l n1ortar joint. There are no
specifications as to that eff{lct.
Q. 'Vould that plug, put in a plast{lr wall, have any structural value at all T
· A. I belieYe it would dep(.lnd upon the structural strength
of the plaster, if it could b(.l anchor{ld, ·but the structural
strength of the plaster is not strong enough to support anything.
Q. Now let's relat(.l it to that fire extinguisher here.
A. I would like to add when I was there this morning there
was a much smaller fir(.l extinguisher than this one hanging
here now. (Indicating photograph.)

page 107 )

*

*

*

*

*

*

*

*

*

*
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CROSS EXAMINATION
By Mr. Eichner:

*

*

*

*

*

*

*

*

*

*

pagE' 108 )

Q. There is no cngineE'ring data on this subject, as I understand itT
page 109 J
A. On the value of the plug. But, the thing
you are rE'ferring to is good, practical technique,
and that h~ wh~r(.l I believe it is failing.
·
Q. Do you know whether or not electricians, plumbers use
rawI plugs such as you have been shown T
A. Not under instructions. I have not seen one specified.
It may be used.

*

*

*

*

*

*

*

*

*

*

page 112 )

Q. It was a pretty solid wall, wasn't it!
A. Very solid.
Q. Did you notice any place there like somebody had been
beating on them with a hammer!
A. Yes, sir, right around those holes.
Q. You saw quite a number, didn't you!
A. Yes, sir.
Q. It looked like it was pretty hard!
A. Yes, sir.
Q. You didn't see plaster cracking away, did you t
A. Plaster was ruptured, yes. Each of the hammer holes
was ruptured, indented.
Q. But the plaster wasn't cracking, coming out!
A. No load was applied to it to make it come out.
Q. Did you inspect some of the outer walls of
page 113 ) the building!

A. Yes, sir.
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*

*

*

*

*

Q. This was about the mo~t solid wall you saw in the
building, wasn't itt
A. Yes, sir.
Q. So, in other words, to answer it, do you know- correct
me if I am wrong, ~fr. Blanton- the main point is the wall
material to which vou anchor it haR to be Rolid and to haY~
some strength!
·
A. Yes, sir, but it's not anchored to the wall, it's anchored
to the surfacing material. The surfacing material is deeper
than the rawl plug, couldn't possibly reach it.
Q. Doesn't the plaster, for exan1ple, bear itt
A. Has no strength, can't hold it. It may hold it, but you
never use it to hold anything.
Q. Why can't you use it f
A. Because you don't know how much it can hold - nobody
does.
Q. Do you have experience in this sort of thingt
A. Nobody does. Anybody who has enough experience in it
realizes that it doesn 't.
Q. How many fire extinguishers haYe you inpage 114 )
stalled Y
A. Oh, my aching hack! I couldn't count them.
Q. Personally!
A. No, not personally. I haYe been responsihl~ for the
installation, however.
Q. You have never installed any yourself!
A. No, sir. I have installed quite a few fixtures in concrete
myself.

*
page 116 ]

*

*

*

*

WILBUR R. GRIZZARD, JR.,
the plaintiff, being fir~t duly sworn, testified as

follows:
DIRECT EXAMINATION
By Mr. Bambacus:
Q. You are 'Vilbur R. Grizzard, Jr., the plaintiff in this
caset
A. Yes, sir.
Q. How old are you T
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A. Eighteen.
Q. On May 21, 1961, how old were you T
A. Sixteen.
Q. Can you state to us, as you were going to Sunday School
on the morning of May 21, 1961, what happened to you, if
anything unusual happened to youY
A. On May 21, 1961, when I was going to my Sunday School
class, I was in the corridor of the Educational Building and
I moved aside to let an elderly woman pass. When I did this,
my coat sleeve barely brushed up against the fire extinguisher
hung on the wall in the Educational Building and the extinguisher fell off the wall and hit my right foot and broke two
toes.

*

*

*

*

*

*

*

*

*

*

page 118 ]

Q. How long was it, Roy, before you were able
to walk around and conduct yourself normally!
A. I stayed on the crutches for about a week
and I could not conduct myself normally because I had to
have people carry my books for me. It was difficult in any
of the daily activities and, actually, I couldn't proceed with
my normal activities that I had been used to until about a
month's time.
Q. I believe your father testified that you missed out on
the American Legion Baseball that year because of your foot.
Did you play any baseball at all that summer T
A. Yes, sir.
Q. Go ahead and tell the gentlemen of the jury about it.
A. The second week of July I went out and played with
the summer league called the '' Sportsmans Club.'' I played
there with that league for a few games. That was through
the last part of July and the first part of August.
page 119 ]

*

*

*

*

*

*

*

*

*

*

page 120 ]
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Wilbur R. Grizzard, Jr.
CROSS EXAMINATION
By Mr. Eichner :

*

*

*

*

*

Q. \Vbat position, Roy, do you play in football T Your father says guard.
A. He is correct.
Q. You played guard in both 1961 and 1962, is that correct Y
A. Yes, sir.
Q. When you are playing guard, aren't you either charging
or pulling out with just about every play!
A. Yes, sir, offensive guard you are either doing one of the
two unless you are pass guard.
Q. You are about third or fourth ranking guard on the
team, aren't you! You are right up there, aren't you T
A. In the year 1961 f
Q. Either 1962, or when did you get your letterf
A. 1962.
Q. Tell us about 1962.
A. In 1962 I was second-string slot guard.
Q. Well, explain it.
A. Slot guard is a guard who sets up on the side that the
blocking, what is callf'd "blocking back" sets up on. In
other words, you are always on the opposite side of the person
that is going to carry the football. This year in our high
school we played a slot systen1 and I was the slot guard. The
procedures I have played in every game this
page 122 ] year, except for the game against George \Vythe
High School and I was second-string guard during the first game, but before the Highland Springs game,
which was that second game, the other slot guard, who was
first-string at the time, wns injured - not bad, but it was
enough to keep him out of the gan1e. So I played after that
Highland Springs ganH~. I started and I played the whole
game, and after that the first-string guard was well enough to
return. During the rest of the gan1es we both saw fairly much
action.
Q. \Vhat position did you play in baseball!
A. \Yell, at Thomas Jefferson I played the outfield and I
have caught and I have played first base.
Q. How is your hitting average this yearf
A. American Legion this year, I hit .333, the year of 1962.
page 121 ]
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Q. What about thi~ ye?ar in high school T
A. I only played th~ first two games this year, then I quit
the team for studies and other reasons.
Q. Now when this accide?nt happened, you were following
your usual route through the corridor you have been following eYery Sunday T
A. Yes, sir.

*

*

*

*

*

*

*

*

*

*

page 127 )

RE,TEREND .JOH~ 'YERLEY NEW~fAN,
call~d by and on behalf of the plaintiff, being first
duly sworn, testi:fi(ld as follows:
a witness

DIRECT EXAMINATION
Bv ~fr. Bambacus:
·Q. Will you please state your full nameT
A. John W(lsley Newn1an.
Q. And you are the Pnstor of the RiYer Road Methodist
Church!
A. Yes, sir.
Q. .On ~lay 21, 1961, were? you the Pastor of a church here
in Richmond t

*

*

*

*

*

A. I was Pastor of the Broad Street Methodist
Church.
Q. And was ".,.ilbur R. Grizzard, Jr., the plaintiff in this case, one of the n1embers of the congregation of
that Church T
A. Yes, sir.
Q. As well as his parents T
A. Yes, sir.
Q. And they were regular communicants and attendants of
your church!
· A. Yes.
Q. On the morning of May 21, 1961, were you conducting
the usual church and Sunday School activities T
page 128 ]
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Reverend John Wesley Newman
A. Yes.
Q. Reverend, was your Church and its activities open to
any member of the public who wanted to partake of your services and Sunday School activities T
A. Yes, they were.
Q. I believe you had a sign, if I am not mistaken, in front
of the Church stating that, is that correct, sirT
A. Yes.

*
page 130 ]

*

*

*

*

CROSS EXAMINATION

By Mr. Eichner :

*

*

*

*

*

Q. How long were you Pastor of the Broad Street Methodist Church prior to this accident!
A. Well, I have been Pastor of that Church, in the one for
five years, I came there in 1958, I believe, and this was 1961.
I believe those figures are correct. Anyway, I have been for
five years in the two churches.
Q. Yes, sir. Of course, at the time you came there the
church owned the Annex Building we are talking about T
A. Yes. It was sold to the City about a year before this
accident. In fact, it was sold to the City in May of 1960 and
this happened in May of 1961.
Q. Do you know how long prior to the sale to the City in
1960 the Church leased space in that building to the City
Welfare Department T
A. How long did it lease space T
Q. Yes, sir.
A. I could not tell you off-hand. I have records that would
show that.
page 131 ]
Q. I think that is already in one of the exhibits here. Would you tell me this T When the
City acquired it in 1960, Dr. Newman, was the occupancy of
the space by the Church and by the City the same, both 'vhen
the Church owned it and when the City owned it from 1960
up until this timeT
A. The space allocation was practically the same.
Q. And your office continued to be in that same building,
did it notf
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A. That is correct.

*

*

*

*

*

*

*

*

*

*

page 132 ]

Q. Now during this period of several years when the building over there was jointly occupied by your Church and the
City Welfare Department, from time to time did you have any
dealings with Mr. Stubbsf
A. Yes.
Q. Would this be accurate, to say he was liaison man between the City and the Church as far as problems arising
out of the building was concerned Y
A. Yes, sir.

*

*

*

*

*

page 133 )

Q. Any complaints or problems . the Church
came up which should be referred to the City
through Mr. Stubbs Y
A. I don't know that the Church had any problems we
relayed to him.
Q. What about sometimes if the City had problems, they
would relay those through ~Ir. Stubbs to the Church and Mr.
Phaup, one of the Members of your governing Board f Wasn't
he more or less your liaison man on that sort of thing!
A. Yes.

*

*

*

*

*

Q. Do you recall ever receiving complaints made
page 134 ) by the City through Mr. Stubbs, concerning any
damage done on Sunday in the building over
there!
A. We heard complaints, but it's pretty hard to pinpoint a
complaint when other people are using the building all the
time.
Q. Didn't you get a complaint, for example, that somebody
had thrown a bottle through a glass partition down on the first
floor?
A. I did not get that complaint. I heard of it.
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Q. Did you also get a complaint that one boy had thrown
another through a glass door panel on the third floor 7
A. I did not get the complaint, no.
Q. But you heard of that also!
A. There was something of that, also.
Q. And the Church r(lpaired that glass work, clid it notY
A. I would like to correct you, in that "one boy thrPw
another through a panel." I do not know that is correct.
Q. What is your interpretation T
A. I think maybe the boys might have - well, you know
boys. They broke a panel, let's put it that way.
Q. It was somehow broken while the boys were there.
A. It was repaired by the Church, so I understand.
Q. Both of those were, and you have prettr
page 135 ) normal teenage boys going to Sunday Schoo].
don't youT
A. I have t"·o and I know boys. \Y e try to make hett('r
boys of them and I have spent my life trying to do for thP
good. I would have no part with anything but what i~ right
and for the up-building of boys.
Q. \Veil, a certain an1ount of playing around and perhap~
they get a little bit rough with each other, that is norma], isn't
itf
A. Well, of course. Yes, sir, that is quite normal.
Q. And in connection with this, didn't you rect?ive a complaint, or the Church through Mr. Stubbs, r(lqueRting a little
more strict supervision of the boys in Sunday School f
A. Do you want me to elaborate on thatY
Q. Just answer the question, if you will, please.
A. State your question again.
Q. Did you receive a complaint from the City, through Mr.
Stubbs, requesting closPr supPrvision of the boys in Sunday
School!
A. Yes.

*

*

*

*

*

*

*

*

*

*

page 140 )

ARCHER D. BLAND,
a witness called by and on behalf of the defendant, being first
duly sworn, testified as follows :
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DIRECT EXAMINATION
Bv Mr. Eichner:
·
Q. State your full name, please, sir.
page 141 ] A. Archer David Bland. .
Q. And what is your job!
A. General Foreman, City of Richmond, Buildings Management.

*

*

*

*

*

*

*

*

*

*

Q. Describe your duties in your present job.
A. I am responsible for the maintenance of the City-owned
buildings.
Q. Does that include the Annex Building across the street f
A. Yes, sir.
·
Q. How many people do you supervise!
A. Twenty-eight.
Q. Before that, before you got your present job, what was
your job!
A. Foreman over the General Construction.
Q. 'Vhat does the General Construction include!
A. That includes the interior and exterior of
page 142 ) the building, carpentry, plastering, brick work,
so forth.
Q. How long did you hold that particular job!
A. About eight years.
Q. liow many men did you supervise in that job!
A. Seven.
Q. And tell the jury, previously, when did you come in the
City employ!
A. When did I come in the City employ!
Q. Yes, sir.
A. January, 1947.
Q. Prior to that, Mr. Bland, what was your work experience!
A. General construction.
Q. Would you elaborate on that a little bit, who you worked
for and what you did T
A. I worked for several elevator companies, installing
elevators, working on commercial building and house building.
Q. Is Mr. John Coffman, who testified yesterday, your boss!
A. Yes, sir.

Supreme Court of Appeals of Virginia

.Archer D. Bland
page 143 ]

*

*

*

*

*

Q. Now, Mr. Bland, are you familiar with the scene of the
accident involved in this suit 7
A. Yes, sir.
Q. When did you first go over there after the accident T. Th(l
accident was 1\Iay 21, 1961. 'Vhen did you first go over thertl
in connection with this case T
A. It was either ~Ionday or Tuesday after the extinguisher
had fallen.
Q. Now in your job you normally obtain personal knowledge
of any complaints concerning conditions in City buildings that
you have the responsibility for maintaining!
A. You said, ''Do I get the complaints Y''
Q. Yes.
A. Sometimes.
Q. 'Vhat is the usual procedure 7
A. 'Veil, if a man is a\·ailable, he is either given a written
work order or, lots of tin1es, it's just on a note, or if btl is
called, then he's given it on the telephone.
Q. Prior to May 21, 1961, did you receive any con1plaints
about any fire extinguisher falling anywhere in
page 144 ) the Annex Building over theret
A. The only other one I rtlcall was on a third
floor.
Q. I would like to let you take a look at Defendant's Exhibit B, sketch marked "Third Floor." Can you locate the
place on bereT (Indicating)
A. I think it was beside the ladies' rest room.
Q. Would you come over here and show the juryT Point to
the place on Exhibit B where you mean.
A. (Before jury) This is a ladies' room; this is an exterior wall; this is a lightwell and the extinguisher was hanging right beside the door. (Indicating)
Q. Would you mark with an "X" approximately where that
extinguisher was on the third floor T
A. All right. (So marked by witness.)
Q. That is outside the building, isn't it 7
A. Well, yes- it would actually be inside.
Q. Now as you go fron1 the top of this sketch, above the
hallway, what is that f
A. This is a brick wall with plaster.
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Q. And what is on the other side!
A. It's a lightwell on the other side.
Q. What is on the other side of the lightwell T
A. Another building.
page 145 ) Q. Is that th~ Church building!
A. Yes, sir, it is the lightwell between the
Church building and the Annex Building.
Q. Would you refer again to the spot you have marked on
the "Third Floor," Mr. Bland, and would you tell the jury
the condition of th<' plaster on that int~rior wall that you
found!

*

*

*

*
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*
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*

page 146 )

Q. (By :h{r. Eichner) Describe the condition of the interior
wall plaster up on the third floor wh~re you have just marked
on Exhibit B.
.
A. It being an outer wall, it was subject to dampness and
over the years, the building b~ing old, the plaster had deteriorat~d. I would say approximately two feet or more plaster
had fallen in that ar~a that separated from the brick work.
Q. Now in comparison with that wall up on the third floor,
how about the wall down on the first floor in the corridor where
this accident occurred J Would you describe thatf
A. It's a solid, sound masonry wall.

*

*

*

*

*

*

*

*

*

*

page 148 )

Q. Now I would like you to take a look at Plaintiff's Exhibit 6.

*

*

*

*

*

Q. What do you see there about the condition of this
particular place on the wall 7
A. Two holes.
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Q.
A.
Q.
A.
Q.

Has that been changed f Is that still in that condition T
It has been patched, yes, sir.
Are there now an~r other holes in this wall T
Yes, sir, there are.
'Vho made then1 7

A. I did.
Q. When!
A. On Tuesdav and ""'ednesdav of this week.
Q. Can you teil the jury approximately where they are in
relation to Plaintiff's Exhibit 6 here f
A. I cut a hole into the wall approxintately three feet just
below this hole front the floor up, three feet.
page 149 ) I cut another six inches, looking at it to the left.
and another four inches to the left of that. (BeforP
the jury.)
Q. Now how big were these holes, about!
A. I would say the bottmn hole is approxin1ately two, two
and a half inches square. ThesP are probably one. one-half
inch square. (Indicating)
Q. Now how thi<'k is the ntasonry on the bottmn-ntost hole~
A. The plaster, you tnean!
Q. Yes, sir.
A. The plaster is approxintately one inch thick.
Q. How about the higher hole where you cut f
A. Approximately the same.

*

*

*

*

*

Q. Now did you make any tests of the soundness of the
plaster other than boring these holes f
A. Yes, sir.
Q. What did you doT
A. I hung a fire extiuguishE'r on it with one
page 150 ) screw.
Q. What else did you use besides a screw!
A. I used a R.awl plug.
Q. Now can you idE'ntify this hook! (Indicating)
A. That is the hook that I used.
Q. "no gave that to you 7
A. Mr. Stubbs.
Q. Is that what you understood to be the hook this fire extinguisher was hung on before this accident T
A. To my knowledge, it is.
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Mr. Eichner : I would like to offer this as Defendant's
Exhibit F.
(So marked and filed.)
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*

page 151 ]

Q. (By Mr. Eichner) What kind of a screw did you use!
A. A No. 10 one-inch long wood screw
Q. And into what else did you use!
A. I used a Rawl plug, which is a hard fiber with a lead
core.
Q. I hand you Plaintiff's Exhibit No. 5. Is that the same
type of thing you used T (Indicating)
A. Yes, sir.
Q. It was the same length as that!
A. No, sir, it's shorter.
Q. Yon used a longer one!
A. Yes, sir.

*

*

*

*

*

*

*

*

*

*

page .152 ]

Q. (By Mr. Eichner) Look at Plaintiff's Exhibit No. 6.
How far away from this place where the fire extinguisher
was originally hung did you hang the extinguisher this week!
A. Approximately six inches, at the same level.

*

*

*

*

*

Q. To the left on this photograph f (Indicating)

A. Yes, sir.
Q. And, in doing this - I hand you now, these
two used rawl plugs, Plaintiff's Exhibit No. 4,
which were produced by Mr. Stubbs. I don't know if you can
tell from looking at those or not. Did you use rawl plugs of
approximately the same length as those!
page 153 ]
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A. Yes, sir.
The Court: Has he also testified that the wall, to his knowledge, is in the same condition now that it was at the timet

Q. (By Mr. Eichner) Would you answer that question Y
A. Yes, sir, it is.

*

*

*

*

*

*

*

*

page 154 )

*

Q. (By Mr. Eichner) 'Veil, you said you used Exhibit "F,"
the hook there, and one screw and one Rawl plug!
A. Yes, sir.
Q. First, how do you get, or how did you get the Rawl plug
in that hole to start with T
A. It has - a drill is made for this type of installation.
It is a Rawl plug drill that is used to drill the hole the Rawl
plug is inserted into.
Q. Once you drill the hole, exactly what do you do then f
A. After the hole was drilled T
Q. Yes, sir.
A. I placed the Rawl plug in it and put the bracket onto the
wall.
Q. Now how far in does the Rawl plug goT Where is the
end of the plug in relation to the wall T
page 155 )
A. It went in approximately one inch.
Q. Is the rawl plug all the way in the wall f
A. It's all the way in the wall, yes, sir.
Q. Once you have the rawl plug in the wall, what is ~he
next stepf
A. To place a breacket with a screw through it and tighten
it up.
Q. You stick a screw through the hole and the screw goes
into the Rawl plugT
A. Yes, sir.
Q. What did you use to put it in with 7
A. A screw-driver.
Q. What did you do once you had the hook on the wall T
A. I hung the two and a half gallon soda acid fire extinguisher on it.
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Q. Was it full!
A. Yes, sir.
Q. Do you know how much it weighed f
A. I'd say approximately forty to forty-five pounds.
Q. Once you hung the extinguisher on the hook, what happened!
A. I tried to pull it from the wall.
Q. And how did you apply your weight to itT
page 156 ) A. I was standing on my toes, pushing down ·
and pulling.
Q. And what :finally happened T
A. It finally pulled out, after I strained on it quite a bit.
Q. How much do you weighT
A. Approximately two hundred pounds.
Q. Did it fall as soon as you applied downward pressure!
A. No, sir, it did not.
Q. Would you kind of demonstrate to the jury how you were
standing when you did this, as far as your toes are concerned! Can you imagine you have a fire extinguisher t
A. (Demonstrating) I was standing up to reach the top
of it and pushing steadily down on it, and then pulling out
on it!
Q. And that was with one screw in the wall 7
A. One screw, yes, sir.

*
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*

page 157 )

Q. (By Mr. Eichner) Do you have any knowledge of a
fire extinguisher installed in the manner which you have installed this one, in a similar wall, falling from its own weight!
A. To my knowledge, I have never known one to fall from
its own weight.

*

*

*

*

*

*

*

*

*

*

page 161 )
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Q. Did you make any other test of the soundness of the
plaster!
A. I have a hole six inches from here and four inches from
that. (Indicating photograph.)

*

*

*

*

*

Q. Well, there was testimony yesterday about some hammer
marks.
A. Oh, I beat around the hole at the bottom with a ball-peen
hammer, which only left indentures in the wall.
Q. How many times did you hit it with a
page 162 )
hammer!
A. I would say twelve, fifteen times.
Q. Did the plaster crack and break awayT
A. No, sir, it did not.

*

*
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*

page 163 )

CROSS EXAMINATION

By Mr. Bambacus:
Q. Mr. Bland, you are, of course, familiar with the fact
that plast~r has very little, if any, structural value, are you
not!
page 164 ) A. It has a certain amount, depending on how
sound it is.
Q. Well, now, what is the difference between sound and
unsound plaster f
A. If plaster has been W('t a lot, it deteriorates.
Q. Assuming it has not been wet a lot and had just been
exposed to normal atmospheric moisture, do you contend
plaster has structural value T
A. No. It has a certain amount. It is not as strong as a
brick.
Q. Now, you understand, :Mr. Bland, that a rawl plug is
designed to be anchored in a masonry wall, is that correctT
A. Plaster or masonrv.
Q. And if it is not pt:operly anchored, it's bound to come
out, isn't itT
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A. If it's not properly anchored, it would come out.
Q. And if it comes out, it comes out because it's not properly
anchored, is that not correct, sir!
A. It's possible.
Q. Well, why else would it come out!
A. Well, it could be forced out or tampered with.
Q. Now do you have any idea how big a hole
page 165 ] whoever installed that fire extinguisher drilled
in that wall T
A. I don't know who hung the fire extinguisher.

*

*
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*

page 169 ]

IN CHAMBERS:
Mr. Eichner : If Your Honor please, I have a motion to
make, that the Court strike the evidence of the plaintiff and
enter summary judgment in favor of the defendant on three
grounds:
One, the building in question was used by the City solely
in a governmental capacity. The Welfare Department was
.
the sole City occupant of it and the testimony was
page 170 ] that its business is just carrying out the functions
imposed on the Welfare Department by State
Law, 15.02 of the Charter, and §63-66 of the Code. We went
into this to a certain extent on demurrer.
The Court: Is there anything different that was developed
from the evidence, from the factual situation!
Mr. Eichner: No, sir, except we have un-contradicted evidence that is, in fact, the use to which it is put. The Court
has the pertinent facts, which are very difficult to distinguish
from the West Virginia case I cited to Your Honor before,
and I also cited before Kellam v. School Board, which did not
involve a lease of the school building.
The second ground, there has been no proof at all of any
wanton or intentional injury or any failure to warn him as
to the position of a known danger, which is the only ground
for liability of owner of premises to a licensee.
We contend and went into it, again, on demurrer to some
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extent, this boy was licensee only and not an invitee, and this
is for two reasons. One who goes to any kind of church
property for religious services, we contend is a licensee rather
than invitee under the cases previously cited,
page 171 ] there for his own benefit for worship. Number two,
if he was invited there, he would have been invited not by the City but by the Church, which was the occupant of the premises on that day under the agreement 'vhich
is in evidence. The liability of a landowner, we contend, one
based on the relationship between plaintiff and landowner,
between invitee and landowner, and the landowner has extended to the plaintiff in this case no invitation. If any exists,
it is the Church to the plaintiff.
The Court: Now on your first ground, I think I have
already determined the first ground on demurrer, and I think
the ruling would be the san1e on that.
On your second ground, I think I also passed on that on a
previous motion and I feel, under the circumstances, that
the plaintiff was occupying the position of an invitee. But
even if he were a licensee, it seems to me there is enough
evidence in this case that a dangerous condition did exist and
that the facts of such the City- I mean, there is evidencethis is not conclusive, but there is enough evidence for the
jury to so find that the City, through a previous incident,
either had or should have had knowledge of the
page 172 ] condition. And then, even though the plaintiff
were a licensee, perhaps it would be enough to go
to the jury even under those circun1stances.
Now on your third point about the invitation, isn't it true
that although where there is a con1plete relinquislunent of
control and lease, that that rule docs apply, but don't you
have to have proof of relinquishment of controU And that
rule doesn't apply to a common area that is used by both
landlord and tenant, or does it Y
Mr. Eicliner : ''"'"ell, we think the evidence was, as far as
the City is concerned- of course, we knew the Church invited
people to use its corridor, or course, that is true.
The Court: Isn't it in evidence the City also used it Y
~Ir. Eichner: But it did not throw it open to the public, it
was used for access to administrative offices on the third
floor. The public used, according to testimony offered, only
the front portion of the ground floor. Of course, we knew the
Church was using that corridor, no quarrel about that.
The Court: I am going to overrule the motion.
Mr. Eichner: The City respectfully excepts on the grounds
stated.
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page 175 )

INRTRlTCTION NO. D, GRANTED, READS AS FOLLOWS:
''The Court instructs you that if you find from the evidence that the premi.ses of the Broad Street ~Iethodist Church
were open to the public for worship and church activities and
that Wilbur R. Grizzard, Jr. entered pursuant to the purpose
for which such premisf's were open, and if you further find
that the City of Richmond failed to exercise ordinary care
and diligence in installing the fire extinguisher in question
and if you further find that such fire extinguisher fell from
the wall as a result of the City's failure to exercise ordinary
ea re and diligence in installing the same resulting in the
injuries complained of by the plaintiff, then you shall find
your verdict for Wilbur R. Grizzard, Jr. against
page 176 ) the City of Richmond and assess his damages at
such amount as you believe will adequately and
fairly compensate for his injuries.''
~Ir. Eichner: Your Honor, I think this is the same instruction as before, isn't it f It just duplicates '' C,'' I believe.
The Court: The only difference, '' C'' supposes that he
has to be in vi ted. The only thing this Instruction, if I
understand it, of course, would put him in a position of
invitee.
Mr. Eichner: We object to that, on the grounds he is not
an invitee of anyone and, if he is an invitee of anybody's, it
is the Church and not the City.
Mr. Bambacus: Except this, Your Honor, when the defendant's own witness testifies he would have a right to invite
anybody and everybody he wanted to on the premises The Court: That's right. But he takes the position, as I
understand it, that the City had leased the entire premises.
Therefore, isn't it the rule if you have a complete lease in
every technicality, from that point on the claim of a third
person is limited to the lessee unless that third
page 177 ] person is actually on the premises by invitation
of the landlord, isn't that the rule Y In other
words, once there is a c~mplete lease of the premises, then
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the landlord is absolved fron1 anything other than, I believe,
a hidden defect.
Mr. Eichner: A hidden def~ct at the time of the lease the
lessee did not discover.
The Court: I think there is certainly enough evidence for
them to find he \vas an inviteP of tlw City-used premises. I
know you don't agree with this, but the evidence is, as I
recall, that it was a con1mon hallway the City used and everybody else used and the City- this was your n1an who stayed
in the court room with you - adn1itted, or, one of the other~
that he went back and forth and used that hall, but didn't always.
Mr. Eichner: But not thrown open to the public, that wa~
our point.
The Court : I don't know there is any evidence one way or
the other the public did use it or not.
1\{r. Eichner: I think he said the few occasions the public
had to go upstairs in the \Velfare Building, they usually went
up the front stairs.
The Court: One of the witnesses said on
page 178 ) Sunday - I don't know if you can draw any distinction between Sundays and week days - but
that on Sunday the public was invited by the lessee with the
knowledge of the City.
Mr. Eichner: That is certainly true.
The Court: I am going to give this Instruction "D" anyway.
Mr. Eichner: 'Ve except on the grounds as stated.
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page 181 ]

(Court having convened at 2 :15 o'clock p.m., the jury retired at that tin1e to deliberate upon their verdict, returning
at 3:02 o'clock p.m. with a verdict of "We, the jury, on the
issue joined, find for the plaintiff and asses the damages at
$1,100.00. '')

*

*

*

*

*

1\lr. Eichner: The defendant respectfully moves the Court
to set aside the verdict as being contrary to the law and the
evidence on the grounds previously argued, that
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page 182 ) it was a governmental function and the lack of
status as an invitee, and also upon the ground the
evidence is not such that the jury could reasonably find that
there was negligence on the part of the City.
The Court: All right, sir. Mr. Eichner, I feel that these
matters have been thoroughly, very thoroughly argued and
presented during the course of the tria] on the various motions, and I think that also goes for the Instructions and motions made during the trial. The Court feels that this was
primarily an issue of fact as it was submitted to the jury, and
their verdict, therefore, should not be disturbed.
I will overrule the motion and enter judgment on the
verdict.
Mr. Eichner: I respectfully except.

A Copy-Teste:

H. G. TURNER, Clerk.
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