NOTICE TO COUNSEL

This case probably will be called at the session of court
to be held
You will be advised later more definitely as to the date ..
Print names of counsel on front cover of briefs.
Howard G. Turner, Clerk

IN THE

upreme Court of Appeals of Virginia
AT RICHMOND

Record No. 7269

VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Tuesday the 17th day of .Tune, 1969.
·
LACY CARLETON POLK, JR.,

Plaintiff in error,

against
COMMONWEALTH OF VIRGINIA,

Defendant in er ror.

From the Hustings Cour t of the City of Richmond
J . Randolph Tucker, Jr., Judge

Upon the petition of Lacy Carleton Polk, Jr., a writ of
error and S1tpet·sedeas is awarded him to a judgment rendered by the Hustings Court of the City of Richmond on the
5th day of September, 1968, in a pr osecution by the Commonwealth against the said petitioner for a felony (Indictment
for Narcotics); but said s1.tpe1·sedeas, however, is not to operate to discharge the petitioner from custody, if in custody, or
to r elease his bond if out on bail.
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In the Hustings Court of the City of Richmond
City of Richmond, to-wit :
The GRAND JURORS of the Commonwealth, for the body
of the City of Richmond, on their oaths present that Lacy
Carleton Polk, Jr. on the 24th day of January in the year one
thousand nine hundred and si.-xty-eight at the said City, and
within the jurisdiction of the Hustings Court of the City of
Richmond.
Did unlawfully and feloniously possess marijuana,
a~3:inst the peace and dignity of the Commonwealth of Virgmia.
J. Maklary
C. R. Wells
J . D. Owens
D. 0. Spears
S. J . Wood
D. D. Poe
Dale Agee
Witnesses sworn and sent by the Court to the Grand Jury
to give evidence.
Thos. R. Miller, Cleric
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A TRUE BILL

Louis W. Ballou, Foreman
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And at the same Hustings Court held for the City of Richmond, at the Courthouse, on the 5th day of September, 1968,
the following order was entered :

•

•

•

•

•

The said defendant this day again appeared and was set
to the bar in the custody of the Sergeant of this City and was
represented by Attorney R. R. Ryder, A. Conrad Bareford
represented the Commonwealth and the Probation Officer was
also present. And the defendant having been on July 23, 1968,
found guilty of possessing marijuana as charged and this
case referred to the Probation Department for a pre-sentence
investigation and report, and said report having this day
been filed in open Court and the defendant advised as to the
contents thereof and given the privilege of cross-examining
the reporting officer thereon, the Court doth now ascertain
his term of confinement in the Penitentiary at twenty years.
Whereupon it being demanded of the said defendant if anything for himself he had or lmew to say why the Court should
not now proceed to pronounce judgment against him according to law, and nothing being offered or alleged in delay
thereof, it is the judgment of this Court that the said Lacy
Carleton Polk, Jr., be confined in the State Penitentiary for
a term of twenty years, this being the period by the Court
ascertained. And the execution of sixteen years of the said
sentence is suspended during the good behavior of the defendant for the next twenty years; the Court doth request that
the term of four years be served at Southampton Farm. And
it is ordered that the Sergeant of this City do, when required ·s o to do, deliver the said defendant f rom the jail of
this City to the Superintendent of the P enitentiary, in said
P enitentiary to be confined and treated in the manner prescribed by law ; said term to be credited by th e time spent in
jail awaiting trial.
And thereupon the said defendant by counsel moved the
Court to suspend the execution of the said sentence to allow
him to appeal his case to the Supreme Court of Appeals of
Virginia for a writ of error and sttpersedeas, which motion
the Court doth grant and the execution of the said sentence
is suspended for sixty days and the defendant is r eleased on
continuing bail.
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MOTION

COMES NOW the defendant, Lacy C. Polk, Jr., by c01msel,
and moves this Court to set aside its judgment entered herein
on September 5, 1968, wherein the defendant was sentenced
to twenty years imprisonment with sixteen years susp ended.
The g rounds for this Motion are that:
The indictment uncle.r wh ich the defendant was convicted
charged him with the mere possession of marijuana for which
the maximum sentence under 54-516 of the Virginia Code is
five years imprisonment.
LACY C. POLK, JR.
By: R. H. Ryder
Counsel
Received & F iled Sep 19 1968.
I-h istings Court Clerk's Office
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NOTICE OF APPEAL AND
ASSIGNMENT S OF ERROR
COMES NOW the defendant, Lacy Carleton Polk, Jr., by
counsel, and her eby gives notice of appeal f r om the judgment
of this Cour t enter ed on September 5, 1968, wherein the def endant was sentenced to imprisonment for a term of b.venty
(20) years with sixteen (16) years suspended, and a fine of
One Hundr ed Dollars ($100.00).
The defendant assigns as error the following:
1. The Court err ed in admitting into evidence certain articles folmd a s a r esult of the execution of a sear ch warrant.
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2. The Court erred in failing to strike the Commonwealth's
evidence.
3. The Court illegally sentenced the defendant to a term
greater than allowed by the Statute involved.
Lacy Carleton Polk, Jr.
By: R. R. Ryder
Counsel
Received & Filed Nov 41968 Hustings Court Clerk's Office
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Transcript of the evidence and other incidents of the above
when heard on July 23, 1968, and September 5, 1968, before
the Honorable J. Randolph Tucker, Jr., Judge.
APPEARANCES:
A. Conrad Bareford, Esq.
Attorney for the Commonwealth
Richard R. Ryder, E sq.
Attorney for the Defendant
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JOSEPH MAKLARY, introduced on behalf of the Commonwealth, being first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Bareford:
Q. State your name and occupation, please1
A. Detective Joseph Maklary, assigned t o the Vice Division, Richmond Police Department.
Q. All right, Detective Maklary, were you so employed and
so assigned on .Tanuary the 24th, 19681
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.A. I was.

Q. .And on that day, Detective Maklary, did you

see the defendant, Lacy Carleton Polk, J r . 1
A. I did.
Q. .And where did you see him 1
A. This was at 1214-.A Park Avenue, which is the upstairs
apartment of this residence.
Q. And is 1214-.A Park Avenue in the City of Richmond 1
A. Yes, sir, it is.
Q. All right, sir, now, what was the occasion that you had
to see Mr. Polld
A. We executed a search warrant on this residence for narcotics.
Q. Now, did you-did you make the affidavit for the search
warrant in this search 1
A. Yes, sir, I did.
Q. Is this a copy of it, a certified copy of the affidavit that
you made, sir 1
.A. Yes, sir, it is.
Q. All right, sir.
Mr. Bareford : We'd introduce that as Commonwealth's Exhibit No.1, Your Honor.
The Court: That will be received as Commonpage 9 r wealth's Exhibit No. 1.
Q. All right, sir, now, did you obtain a search warrant
based on that affidavit1
A. Yes, sir.
Q. All right, sir, based on that information, did you obtain
a search warrant for the premises of 1214-.A Park Avenue1
A. I did.
Q. .And after you obtained this search warrant, Officer
Maklary, what did you do1
A. We executed-DetectiYe Wells and Detective Spears-

Mr. Ryder: Your Honor, I would object to any evidence
coming in here that was obtained as a r esult of the execution
of the search warrant until such time as I have had an opportunity to go into the validity of the search warrant.
The Court: You have seen this search warrant, have you
not?
Mr. Ryder: I've seen the affidavit, sir, yes, sir, and I would

Lacy Carleton Polk, Jr. v. Commonwealth
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ask the Court to permit me to go into the question of the
validity of the search warrant before any evidence
page 10 ~ comes in as to what was found as a result of the
search warrant.
The Court: I think the search warrant speaks for itself.
Mr. Bareford : Judge, we have sent for a copy of the search
warrant, it will be up here in just one secoiJd, that's just the
affidavit.
The Court: Right.
Mr. Bareford: So he'llThe Conrt : Well, let's suspend for a moment and give a
chance, give Mr. Ryder a c.hance to look at the warrant itself.
Mr. Bareford : All right, sir.
Mr. Ryder: Your Honor, I would like an opportunity, sir,
to go into the basis of that search warrant, now, I Lnow that
the warrant has-the affidavit has certain conclusionary
statements contained therein, but I would like to be able to go
into the validity of those conclusionary statements. I participated in this matter in Police Court and there were certain
matters came out in the Police Court which I
page 11 ~ thinkMr. Bareford: Well, now, wait just a minute,
if you areMr. Ryder: I'm not stating what those matters were, but
I think I should be allowed to go into the validity of the affidavit to the end that some circumstances surrounding the issuance of the affidavit prior to the tin1e the Court admits into
evidence anything found as a r es·u lt of the search, I believe
that the search warrant was obtained in violation of the defendant's constitutional rights, sir, I believe that the-I can
bring out that there was no valid basis for the warrant.
Mr. Bareford: Do you want to go into the affidavit of it
right now, while we are waiting for the wanant1
Mr. Ryder : Yes, sir.
Mr. Bareford : Well, we wouldn't have any objection to that.
The Conrt : All right, address yourself to the affidavit, Mr.
Ryder.
Mr. Ryder : 1\fay I have the affidavit, please.
page 12

~

By Mr. Ryder :
Q. Officer Maklary, did Officer D. 0 . Spears
participate with y ou-
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The Court: Excuse me just one moment, Mr. Tidey, may I
see you-all right, Mr. Ryder, you may proceed.
Q. Officer Maklary, did Officer David 0. Spears participate
in this investigation with you Y
A. You mean subject to getting the affidavit?
Q. W ell, no, I mean in the investigation leading up to the
obtaining of the affidavit?
A. No, sir.
Q. He did not 1
A. Not to my knowledge, no.
Q. Now, in your affidavit, you allege that you received information from a r eliable inf ormant, did you yourself get
that information ?
A. Yes, sir, I did.
Q. Prior to the time of obtaining that information from
the so-called reliable informant, what other contacts had you
had ·w ith this informant?
Q. You mean in reference to this caseY
Q. This case or any other case Y
page 13 ~ A. Approximately three years.
Q. Approximately three years?
A. YesQ. Prior to this time 1
A. Yes, sir.
Q. Now, he gave you information three years prior to this
time ?
A. Yes, sir, he had given me information off and on in a
period of this time.
Q. W ell, now, you mean he had given you information off
and on over a period of three years Y
A. Yes, sir.
Q. Was this informant under arrest
A. No, sir.
Q. any time he gave you this information ?
A. No, sir.
Q. He gave you information that illegal drugs and narcotics were stored at his apartment at 1214-A Park Avenue?

Mr. Bareford: Well, now, wait, I don't know whether that
-Judge, I think he-the question would be at the defendant's
apartment.
Mr. Ryder: No, no, no, no, the affidavit reads,

Lacy Carleton Polk, Jr. v. Commonwealth
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the information r eceived from a reliable informant that has given reliable information in the
past that legal drugs and narcotics are stored in-at his
apartment.
Mr. Bareford: Yea, but doesn't that affidavit refer to the
defendanU
Mr. Ryder : No, sir, I assume that this r efers to the informant, at least it says that they got information from a reliable informant that drugs were stored at his apartment,
The Court: \Vell, the name
Mr. Ryder : I think that's the way it reads.
The Court: of the person who r esided at this apartment
is in the affidavit and I assume the "his" refers to that gentleman.
Mr. Ryder : ·wen, Your Honor, I'm only reading the affidavit
the way it's written and it says information r eceived from a
reliable informant that has given r eliable information in the
past that illegal drugs and narcotics are stored in his apartment, 1214-A Park Avenue, and I was trying to ascertain if
the informant livedpage 15 r The Court: Well, read that in conjunction with
the first paragraph there.
Mr. Ryder: Well, I-I've read the first paragraph, sir.
Q. The "his" referred to in there, were yon referring to
the informant?
A. No, sir, I was referring to James-I believe it's Frothingham, I don't remember his first name, it's number 1 on
thatQ. Now, the informant was acquainted with James Frothingham, is that what you are saying?
A. He was acquainted with James Frothingham, yes, sir.
Q. ·what day did you receive this information 1
A. Approximately two days before the arrest was made.
Q. Two days before the arrest1
A. Yes, sir.
Q. Did you go to the informant or did he come to you 1
A. The informant came to me.
Q. And told you that illegal drugs and narcotics
page 16 r were being stored at 1214-A Park Avenue~
A. On this day the information he gave me that
he had reason to believe there was narcotics at this apartment-
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Q. Well, now, he told you he had reason to believe there
were narcotics at the apartment,
A. Yes, sir.
Q. is that correctt
A. Yes, sir.
Q. And what else did he state to you 7
A. He stated that he would check into it further and the
night-this James Frothingham was arrested on a night and
the next morning I received a phone call that narcotics was
up at this address also.
Q. Well, did you receive a phone call from the same informant who told you he had reason to believe there were narcotics at that apartment?
A. Yes, sir.
Q. And what did he tell you on this second occasion 7
A. He told me that Nottingham was arrested and he said,
"If you go up there, you'll find a lot more narcotics", that
was his way of saying it to me on the phone.
page 17 ~ Q. Now, Frothingham was arrested on what
day7
A. It was on the night of the 23rd or the 24th, it was, I
don't know if it was after twelve or not, I didn't participate
in his arrest, I was working daytime at the time and he was
arrested by Detective Merlenbach and Poe and another officer.
Q. Well, from whom did you receive the information that
Frothingham had been arrested there'
Mr. Bareford: Now, if that's from his informant, Judge,
I don't think he has to tell that, but if he got it from police
records.
Mr. Ryder: Well, he can tellMr. Bareford: he can tell it, yes, sir.
Mr. Ryder: tell what it is.
A. I came to work that morning at 6 :30 I was told by Detective Mcrlenbach that Frothingham was arrested and he
was talking about it and that's all, I knew he was arrested
that night.
Q. Now, what time did you go to the Justice of the Peace
and obtain the search warrant1
A. It was right around seven a.m. in the mornpage 18 ~ ing, probably-maybe a few minutes after or a
few minutes before, I don't remember off-hand.
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Q. What time did you come to work that morning?
A. I believe I got to work approximately 6 :15 that morning, I'm not sureQ. Where was Officer-who was it that told you that Frothingham had been arrested 1
A. Merlenbach.
Q. Where was he at the time?
A. They were on the street and they had came into the
office.
Q. What time did they get in the office with relation t o the
time you went to workf
A. Oh, I'd say twenty-five or thirty minutes.
Q. So they got in the office about 6 :35 or 6 :45, somewherf'
around there f
A. Something like that, yes, sir.
Q. And you went to the Magistrate at seven o'clock?
A. I'm not sure of the exact time, it was right around seven
o'clock, yes, sir .
Q. Well, now, what time did the informant call
page 19 ~ you that morning with the information?
A. It was right ar ound 6 :30, something ·like
that.
Q. You mean he called you before Merlenbach came in?
A. Yes, sir, he did.
Q. Did you discuss with Officer David 0. Spears or Merlenbach or Poe obtaining a search warrant?
A. Yes, sir, we discussed it.
Q. During the course of your discussion, did you reveal to
anyone of these officers that you had information fr om a reliable informant?
A. No, sir, I don't believe I did.
Q. You didn't tell David 0. Spears that you had information from a reliable informant Y
A. No, I didn't.
Q. You didn't tell Poe that7
A. No, sir.
Q. And you didn't tell Merlenbach that?
A. No, sir.
Q. Why '

Mr. Bareford: Well, now, Judge, I don't think that's a
fairMr. Ryder: It's very material.
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Mr. Bareford: No, sireee, I don't think that
the motives of the-he's questioned this man as to
whether or not we got probable cause to have an affidavit
for a search warrant issued, and what he does as far as the
investigation is in r elation to other of-ficers has absolutely
nothingThe Court: Wl1at is the materiality of the line of questioning you are pursuing now '
Mr. Ryder: The materiality is, Your Honor, the officer has
testified that he participated in an investigation with three
other detectives. H e is now telling the Court that some socalled confidential informant called him up on the telephone
prior to the time that he saw these officers and that at no
time did he discuss the obtaining of the search warrant with
the officers, at no time did he discuss with his three other compatriots that were working with him the fact that he had
any such information with them, sir, and I submit that it's
very material, sir.
The Court: Depending on who got the search warrant issued.
page 21 r Mr. Ryder: ·well, Your Honor, I submit that it
would be-that it would seem that in cross-examining the Officer, I could go into the question- he states
herein that he got information from a r eliable informant, but
at no time did he ever discuss that with his other officers
that were participating in the investigationThe Court: vVell, I think the question of whether it's relevant or not depends on whether the search warrant was issued a s a result of this r eliable information that this officer
received.
Mr. Ryder: vVell, it apparently was, Your Honor, in that
he has got it in the affidavit for the search warrant.
Mr. Bareford : That's all-Judge, how this police officer
conducts his investigation is a-is a specialty that an individual-preference with him. Now, all we are talking about
here, Judge, is whether or not he had probable cause to make
oatl1 to have a search warrant issued. Now, we've been
through this and he- he told the Conrt that he
page 22 r acted on reliable informer that has informed him
for a period of three year s, now, I think that that
is sufficient to get a search warrant.
The Court : If this officer participated in the issnancc of
this search warrant, I agree with you.
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Mr. Bareford: All right.
Mr. Ryder: \¥ell, may I ask hjm why he did not tell the
other officers.
Mr. Bareford: I don't think-well, he can ask him, but I
don't think that has anything at all to do with whatThe Court : Go ahead and ask him then.
Q. You didn't tell Spears about it, you didn't tell Poe about
it, you didn't, Merlenbach about this information you had 1
A. No, sir, I didn't.
Q. Now, did you go to the Magistrate by y ourself and obtain the search warrant?
A. Yes, sir, I did.
Q. \Vhy didn't you tell Paul Merlenbach or SpearsMr. Bareford: Well, now, Judge, he's getting
back into the way this man handles an investigation and it'sThe Court: I don't think that's material, Mr. Ryder. The
Court sustains the Commonwealth's motion.
:Mr. Ryder : We would except to Your Honor's niling, sir.
The Court: Exception's noted.

page 23

~

Q. Now, what time did you first see Officer David 0 . Spears
that morning ?
A. I believe he came in right around seven o'clock, I'm not
sure what time he came to work.
Q. Was it before or after you obtained the search warranU
A. I believe it was after.
Q. After you obtained the search warranU
A. I'm not sure, I couldn't say, it was back in January.
Q. Have you received any information f rom this informant
sin ce the date you obtained the search warrant1
A. Yes, sir , I have, not refer ence to narcotics, r efer ence to
other vice complaint.
page 24 r Q. Did the informant ever advise you that he
had been to the apartment on Park Avenue 7
A. No, sir, he did not.
Q. Did he ever state to you that he had talked to Frothingham1
A. No, sir, he did not.
Q. Did he ever state to you that he had talked to Polk?
A. No, sir, he did not.
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How about the other occupant of that apartment?
No, sir, h e did not.
Did you ask him if he'd ever been to the apartmenU
I asked him, he said no.
Q. And you asked him if he'd ever talked to any one of
these three defendants and he said no.
A. Yes, sir.
Q. Did you ever wonder in your own mind how he knew
there were nar cotics in that apar tment if he'd never been
there and never talked to the three occupants of the apartment?
A. Yes, sir , I did and I asked him that and he said I know
it's there, he said you gotta take my word fo r it,
page 25 r that's all I could do .
Q. You questioned how he knew it was there '
A. Yes, sir, I did.
Q. And he never told you how he knew it was there?
A. No, sir, he did not.
Q. But he did specifically tell you he'd never been there
and h e'd never talked to anyone of the three persons tl1at occupied that apartment?
A. Yes, sir.
Q. Officer Maklary, as a matter of fact, didn 't you obtain
this warrant solely because of the fact that Frothingl1am had
been arrested with narcotics on him 1
A. That was the basis of it, that wasn't the sore r eason, no.
Q. Well, could you tell the Court how the informant could
possibly know there was narcotics in that apartment on this
date1
A. Yes, sir, I do not lmow, all I know is he called me and
said it was narcotics in the apartment and I took his word
for it.
Q. But you did question it?
A. Yes, sir, I did.
page 26 r Q. Did he say there was marijuana rn the
apartment ~

A. He said, "You go up to 1214-A Park Avenue and you'll
find marijuana and LSD", now, that's the exact words that
he used and I said, "Well, how do you know it's up there 1",
he said, "You gotta take my word for it, it's up there", that's
all I did, based on information he had given me before that
was reliable, I took his word for that.
Q. That's all the questions I have.
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By Mr. Bareford:
Q. All right, sir, Officer Maklary, did you goMr. Ryder: I'd like to call Officer David 0 . Spears with
respect to whether or not t.he affi davit for the search warrant
and the search warrant were valid before this officer goes
into the question of what he found in that apartment.
Mr. Bareford: Well, Judge, I don't have any objection to
it but-let him call him-All right, step aside.
The Witness stood aside.
page 27

~

The Court: Have you got the search warrant
now '
hlr. Bareford: Yes, sir, Judge, I've got the search warrant.
The Court: All right, let Mr. Ryder look at that.
Mr. Bareford: I'd like to introduce it through tbis witness
so that the Court would have it andMr. Hyder: We'll stipulate it as Commonwealth's Exhibit,
Your Honor.
DAVID 0. SPEARS, being first duly sworn, testified as
follows :

By M:r. Ryder:
Q. Will you state your name and occupation, please'
A. David 0. Spears, Police Officer, City of Richmond.
Q. Officer Spears, did you participate in a
page 28 ~ search of an apartment at 1214-A Park AvenueT
A. Yes, sir.
Q. Pursuant to what authority did yon go to that apartment'
A. I went for-with Detective Maklary who obtained the
search warrant.
Q. Did you discuss with Detective Maklary the obtaining
of that search warrant?
A. No, sir.
Q. Did he tell you anything about any information he had 1
A. Yes, sir.
Q. What did he tell you about the informa tion he had 1
A. Told me that the party who lived at this address had
been arrested, possession of narcotics, and also he was under
the influence of LSD at the time of his arrest and he had
information that it was more narcotics at his address.
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Q. Did you-did he tell you that you had-or that he had
anything other than the fact that Frothingham had been arrested with narcotics on him 1

Mr. Bareford: Well, now, Judge, the witness
just testified that he just-that he told him that
he had the information plus the f,a ct that Frothingham had been arrested, he said Frothingham was arrested,
that he had-he was under the influence of LSD and he had
information, that's exactly what he said and it's argumentative to goThe Court: I think he answered the question, Mr. Ryder.
page 29

~

Q. You didn't know or didn't haYe any idea or reason to
believe that there was any narcotics at the apartment, did
vou1
· A. Other than what Detective Maklary told me.
Q. And Detective Maklary told yon that Frothingham had
some on him when he was arrested 1
A. He told me that, he also went into the back, but I did not
go with him, so I don't-to the lockup-so I don't know what
he did while he was back there.
Q. Now, Detective Spears, did I not ask you in the Police
Court this question:
Now, you went to the apartment, you said that you had
an idea that there was more narcotics thereY
page 30 ~ And your answer was :
vVe went there to check for narcotics, yes, sir.
And I asked you,
Well, yes, sir, but you didn't know or didn't have any idea
or reason to believe that there was any narcotics in the
apartment, did you 1
And your answer was,
Other than the fact that Frothingham did have some on
him when he was arrested.
The only fact you had was that Frothingham had some narcotics when he was arrested and that the only fact that was
told you by Maklary, is that not true~
Mr. Bareford: Now, that's not-Judge, he's been over this
question, the Court sustained my first objection, when he
asked Detective Spears the first time what information did
you have, he said Frothingham has been arrested, he was
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under the influence of LSD, and Maklary had information
that the drngs were still th ere, and I'll vouch th e r ecord, we
can play it backThe Court: Yon've asked the same question
page 31 r three times, Mr. Ryder, I think that the witness
has answer ed.
Mr. Ryder: W ell, Your Honor, the point that I'm endeavoring to make, sir, is I asked him the question in the Police
Court what information or what basis he had for going into
the apartment.
Mr. Bar eford : Well, now, Judge, let me make this point, this
man did not get the search warrant, all he did was, went
with the police officer, now, whether or not he ]mew what informabon Maklary had is absolutely immaterial as f ar as
the affidavit for the search warrant is concerned and he's
cross-examined Maklarv on it and whether or not Officer
Spears knows anything is immaterial, whether he lmows
the whole case or absolutely nothing about it, hecanse he
didn't make the affidavi t for the search warrant and that's
all we are questioning right now.
The Court: That's what we are dealing with now, Mr.
Ryder, this man was participating in a search pursuant to
the search warrant issued by somebody else, I
page 32 r don't think this is relevant.
Mr. Ryder: I s Your Honor ruling that I cannot
go into that qnestion with him, sid
The Court: Yes, I am.
Mr. Ryder: We would except to Your Honor's ruling.
The Court: Excep tion's noted.
Mr. Ryder: In view of Your Honor's ruling that's all the
questions I have at tllis time, sir.
The Court : Very well.
"Mr. Bar eford: Would you ask Detective Maklary to come
back.
Witness stood a side.
Mr. Ryder: Your Honor, before Detective Maklary testifi es, may we state for the record that we object to any evidence coming in as to what was foun d as a result
page 33 r of the search of the apartment on this basis, one,
the officer has testified that the so-called reliable
informant had never been to the apartment, had never taUmd
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to any occupants of the apartment. Now, we submit that the
Court should not allow evidence to come in based upon a
search warrant which is predicated upon this type of socalled reliable information. It's obvious that the informant
could not have known with any degree of certainty that
there was nar cotics, or anything else, in the apartment unless
he had been th e.re or unless he had talked to some of the occupants of the apartment. Now, I would point out to the Court
that the information in the search warrant says, the affidavit
for it, that there are narcotics in that apartment on the date
the warrant was obtained, and I would submit to the Court
that the Court should not merely accept the conclusionary
statement of the officer that he relied on the informant because the informant had been reliable in the past, especially
in view of the fact that the officer himself questioned the informant as to how he ]mew there was narcotics therein-in
the apartment-and was told by the informant
page 34 r that he had never been to the apartment and had
never talked to any one of the three occupants of
the apartment.
The Court: That exception is noted.
Mr. Ryder: Thank you.
The Court: You may proceed, Mr. Bareford.
JOSEPH MAKLARY, being recalled, testified as follows:
DIRECT EXAMINATION
By Mr. Bareford :
Q. All right, Officer Maklary, did you execute this search
warrant at 1214-A Park Avenue~
A. Yes, through myself and other officers of the Division.
Q. All right, sir, now, tell us, please sir, what you did in
your investigation or, first, who did you serve the
page 35 r search warrant on, was the apartment occupied
when you got there?
A. Yes, sir, there was two people sleeping in this apartment
when we got there.
Q. And who were they ?
A. One was Henry Ford and the other one was Mr. Polk.
Q. Is Mr. Polk the defendant in this case today?
A. Yes, sir, h e is.
Q. All right, now, did you execute the search warrant on
Mr. Ford and Mr. Polk?
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A. Yes, s ir, I did, I woke Mr. Ford up, he was sleeping jn
the fr ont part of the house, and Detective Wells and Poe, I
don't know if any other officers went to the bedroom where
Mr. Polk was sleepingQ. Were there any other people in the apartment besides
these two men 7
A. At that time, no, sir.
Q. What time of day or night was this 1
A. This was approximately around eight a. m., maybe a few
minutes before eight-it was right around 8 a. m.
Q. All right, sir, now, just tell us what happage 36 ~ p ened from that time on 1
A. Well, we went into the apartment, Detective
Owens and myself and Spears searched the front part of the
bedroom and Detective Wells and Detective Poe searched the
back part of the house. They had came to the front par t of
the house and I had placed both subjects under arrest, we had
both subjects sitting on the couch and had placed both subjects nnder a rrest, and stated that narcotics wer e found in
the apartment.
Q. Now, did you have have an occasion at this time to
search the room of the defendant, L. C. Polk?
A. No, sir, I did not, Detective Wells and Detective Poe
searched this.
Q. All right, sir, so all, then, you lmow is that the search
warrant was executed and you searched Mr. Ford's room, is
that correct?
A. Yes, sir.
Q. Now, were these men advised of their righ tsf
A. Yes, sir, they was advised of their rights by Detective
Poe in my presence and also Detective Spears' presence.
Q. All right, sir , and after being advised, did they make
any statement1
page 37 ~ A. No, sir, they did not .
Q. Now, how many bedrooms were in this apartment and what was the physical layout of this apartment¥
A. Well, there was a front room that was being used as a
bedr oom by Mr. Ford, he was sleeping on the couch, and also
another room just as you came up to the top of the stairs to
the left, then there was, I believe, a bedroom occupied by Mr.
Polk, the bathroom and a kitchen.
Q. All right, sir, now, where was th e defendant sleeping, do
you know f
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A. He was sleeping in the third room from the frontfront of the house.
Q. All right, now, did each one of these men sleep in rooms
by themselves 1
A. On this morning they was asleep in different rooms.
Q. All right, is there anything else that you did in your
in vestigation or anything else that you know about this 1
A. No, sir, I do not.
Q. And then, of course, they were arrested at this time?
A. Yes, sir, they was arrested.
Q. All right, answer Mr. Ryder-wait just a
page 38 ~ minuteMr. Bareford: May I have the search warrant a minute,
please.
Q. Is this the search warrant that you executed on them,
or your copy of it1
A. Yes, sir, it is.
Q. And did you make those notes on the back of that search
warrant?
A. No, sir, these notes were made-yes, sir, they were made
by me.
Q. Is that your writing ~
A. Yes, sir.
Q. Does that show what you fotmd m the apartment at
1214-A Park Avenue~
A. Yes, sir, it does.
Q. Would you tell us what those-

Mr. Ryder : Well, Your Honor, I would object, the Officer's
already testified that he didn't find anything.
Mr. Bareford : Well, I think it was in evidence and it's in
his handwriting, Judge, he could certainly tell what he wrote,
it's his notes.
Mr. Ryder: Your Honor, based upon what some
page 39 ~ oth er detective told him, apparently.
The Court: I haven't-is this copied from what
some other detective told you ?
A. Yes, sir, this is a copy of the things that was brought
to the office, laid on the desk, and I wrote it on the back of
this, based on what was on the bench.
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Q. Did you see each item that yon wrote on the back of
that?
A. Yes, sir, I did.
Q. And they were taken out of this apartment?
A. To my knowledge they were, yes.

Mr. Ryder: The Officer can't possibly testify whetl1er they
were taken out of the apartment.
The Court: Another officer probably can testify to this,
Mr. Bareford, this would be hearsay.
Mr. Bareford: Judge, this is part of what this man did in
his investigation and this is an act that he actually did himself and I'm asking him to testify as to what he did and what
notes he made. Now, I don't think it would-I
page 40 r think he can tell us what he did in his investigation.
The Court : \Veil, he can, he can testify that certain items
were laid on the desk and that he made note that these particular items were present, I think as to where they came from
would be hearsay, if he got this from another officer.
Mr. Bareford: That's all right, Judge, I'll withdraw that,
that evidence is already in Court anyway.
Q. All right, sir, answer Mr. Ryder.

CROSS EXAMINATION
By Mr. Ryder:
Q. Officer Maklary, was there a living room in tllls apartmenU
A. I thought the two front rooms was used as living rooms
and also as bedrooms, it looked like there was-they had two
conches pulled together in the archway andQ. How many bedrooms were in the apartment?
A. Actually the only bedroom that I saw was the one that
Mr. Polk was sleeping on, I would classify it as a
page 41 r bedroom, but the other rooms were used as bedrooms.
Q. \i\Tell, now, how many rooms were there in the apartmenU
A. There was a front room, middle room, room that Mr.
Polk was sleeping in, a bathroom and a kitchen, that's all I
can remember at this time.
Q. In other words, there were three rooms-according to
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what you remember-there were three rooms, a bathroom and
a kitchen ~
A. Yes, sir.
Q. Now, then, Frothingham, who had been arrested that
evening, according to your testimony, occupied that apartment, did he not ~
A. He occupied the apartment with the other two subjects,
yes, sir.
Q. And at the time he was arrested, he had upon his person
marijuana, did he not1
A. All I can say is hearsay on that.
Q. Well, whatever the officer told you 1
A. Yes, sir.
Q. Now, did you search the room wherein this defendant
was sleeping~
A. No, sir, I did not.
Q. Did you see the room ~
page 42 ~ A. Yes, sir, I saw the room.
Q. How many beds were in that room 1
A. To my knowledge there was-I don't remember, I just
can go by my recollection, I believe it was a mattress laying
on the floor to my recollection, I don't lmow.
Q. Was there another bed in the room 1
A. I don't remember.
Q. Was the defendant sleeping on a bed1
A. I did not wake him up, I don't lmow where he was sleeping-in his partQ. That's all the questions I have, Your Honor.
Mr. Bareford: All right, sir.
Witness stood aside.
page 43

~

as follows:

D. 0. SPEARS, introduced on behalf of the
Commonwealth, being first duly sworn, testified
DIRECT EXAMINATION

By Mr. Bareford:
~~- You are Detective David 0. Spears, Richmond Police
Department ~

A. Yes, sir.
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Q. And were you so employed on January 24, 1968'
A. Yes, sir.
Q. And Detective Spears, did you have an occasion on that
day to respond to 1214-A Park Avenue?
A. Yes, sir.
Q. Tell us, please, sir, what you did in your investigation'
A. I was-went along to help in the search, procedurally
we usually let whoever swears the search warrant out be the
leader of the search and I stood in the front room watching
the two defendants, or the two parties who were in the apartment at the time, the defendant, Polk, and a person by the
name of Henry Ford, I stayed with them during the search.
Q. All right, sir, did you participate in the
page 44 r search of either one of these men individually'
A. No, sir.
Q. All right, did you participate in the search of either
one of the rooms that these two men were occupying when
you entered the apartment1
A. No, sir, I looked around in the living room, the room
that I was in with them, but I didn't actually search anything.
Q. Did you find anything~
A. No, sir.
Q. All right, sir, answer M:r. Ryder.

CROSS EXAMINATION
By Mr. Ryder :
Q. The person who obtained the search warrant would
have been Officer Maklary, is that correct?
A. Yes, sir.
Q. And he would have been the leader of the execution of
the search warrant, is that correcU
A. Yes, from my point of operation is the way I operate.
Q. Did 1\Iaklary participate in the search of the apartment
from vour observation?
page 45 r A. ·yes, sir.
Q. What, if anything, did Maklary find in the
apartment~

A. I stayed in the front room, I didn't-the apartment consisted of several rooms and what went on in the other rooms
could not be observed by me.
Q. Bnt Maklary didn't stay in the living room with you,
is that correct 1
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A. No, sir.
Q. And he didn't tell you what he had found, is that cor-

rect 1
Mr. Bar eford: Well, now, Judge, I think the best evidence
would be from Officer Maklary, we had him on the stand, I
tried to get him to-that's exactly what I asked Officer Maklary and Mr. Ryder objected, now, he's trying to get it in
through Officer Spear s through a hearsay question and I
think it's improper.
The Court: I think this can be brought out through Officer
MaklaryMr. Ryder: Your Honor, I've already examined Officer
Maldary as to what he found and I'd like to find
page 46 ~ out from this officer what Officer Maldary told him
he found.
Mr. Bareford: Well, I think that would be hear sayThe Com't: This is hearsay, Mr. Ryder , and I don't
thinkMr. Ryder: Your Honor, it would be hearsay, but I submit
that it might be an exception to the hearsay rule, if Officer
Maldary had t old this officer something contr ary to wha t Officer Maklary has testified to, it would be a declaration
against inter est for a prior inconsistent statement.
Mr. Bareford: Well, now, it might be a prior inconsistent
statement, but Officer Maldary is not on trial here and, Judge,
I asked the Court the same thing, to let me get in what the
man wrote down during his investiga;tion and the obj ection
wasThe Court: Well, the objection's sustained her e.
·· Mr. Ryder: Yes, sir, Your Honor is saying that I cannot
ask this officer what Office.r Mak1ar y told him that he found
in the apartmenU
page 47 ~ The Court: That's correct.
Mr. Ryder : W e would except to Your Honor's
ruling, sir.
Q. Did you have a conversation with Officer Maldary?

A. I don't r emember having one with him.
Q. Did you see him have any objects in the apartmenU

A. I couldn't say that I did.
Q. You couldn't say one way or the other?

A. No, I didn't pick any individuals there to note any-
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Q. Well, now, did anyone have any object that they showed
to you and said this looks like marijuana or na r cotics or
drugs or anything?
A. I heard Detective Wells and Poe, who were sear ching
together in a back room, I heard one of them say we found
the stuff.
Q. Poe and Wells?
A. Yes, sir.
The Court: I didn't hear your last answer, they said we
found what ?
page 48

~

A. The stuff.
Q. Did they show you anything?
A. Not at that momentQ. But later on 1
A. Yes, sirQ. Before you left the apartment, did either one of them
show you anything1
A. Yes, sir.
Q. Who showed you whaU
A. Detective vVells had some grass-like substance and he
had some currency and also a check.
Q. Did he have any bottles 1
A. I don't r emember him showing any bottles.
Q. Did Detective Poe show you any bottles 1
A. I don't r emember him showing me.
Q. That's all-oh, where did Maklary search, do you knowt
A. No, sir, I stayed with the Lieutenant.
Q. He wasn't in the room, Makla ry wasn't in the
page 49 ~ room with you ?
A. He was in and out but I stayed there during
the whole search.
Q. That's all the questions I have.
REDIRECT EXAMINATION
By Mr. Ba r eford:
Q. The grass-like substance, did you in your investigation
find out what that was?
Mr. Ryder: Well, now, Your Honor, I would object unlessMr. Bar eford : Well, now, he brought this ou t, Judge.
Mr. Ryder: Well, the only way he could testify to what that
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substance was that he found out during his investigation is
based upon which the chemist told him or what some other
officer told him, sir.
Mr. Bareford: \;Veil, now, he's wanted this man to testify
what he found out in his investigation, Judge, and he's been
allowed to do it, I thinlc that if he can bring it out, I certainly-well, that's all right, I can bring it outpage 50 r that's all.
Witn ess stood aside.
JOHNNY M. DALE, introduced on behalf of the Commonwealth, being flrst dnly sworn, testified as follows :
DIRECT EXAMINATION
By Mr. Bareford:
Q. State your name and adress, please1
A. Johnny M. Dale, 805 Brandy Creek Drive, Mechanics·
ville, Virginia.
Q. All right, do you lmow the defendant in this case?
A. Yes, I do.
Q. And how do you lmow him 1
:Mr. Ryder: Your Honor, how he knows him, I submit, would
not be material, sir, the fact that he does lmow
page 51 r him.

Q. All right, well, have you ever done any business with thisThe Court: I thinkMr. Bareford : excuse me.
The Court: I think you may proceed with that, flnd out the
relationship between the parties.
Q. Did :you-how do you know him, where did you meet

him '
A. Up at RPI.
Q. Are you a student at RPH
A. Yes, sir, part time.
Q. I s he a student at RPH
A. Yes, sir.
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Q. vVnere were you living at the time you met him f
A. 2025 :Monument Avenue.
Q. And where was he living?
A. I really can't remember the address.
Q. All right, did you meet him at your place, at school, at
his home or what or where did you meet him'
A. I've known him for a long time.
page 52 ~
Q. You've known him for a long time?
A. Yes, sir, I can't remember where I met him.
Q. And have you ever clone any business ·with this man?
A. I don't understand the question.
Q. What type of relationship do you have with him 1
A. It was a student-friend relationship.
Q. Is that all that it was 1
Mr. Ryder: Yonr Honor, I don't lmow what the Commonwealth is endeavoring to bring out, but what his relationship with the man, he's testified that he lmew him, he was acquainted with him as a student, now, if he's going to ask him
if he's clone a specific act or something of this nature that
would be one thingMr. Bareford: Well, I'm trying to lay the proper foundationMr. Ryder: What his relationship withMr. Bareforcl: Judge, I can ask the question
page 53 ~ point blank and I-I was just trying to lay the
proper foundation so that when I get to where
I'm going it will be proper evidence, that's all, and I don't
want to-I could jump right into it and ask him the question.
The Court : I think you can proceed to establish the relationship between the parties, whether there was anything
except a student-friendship relationship.

Q. Have you ever done any business with Mr. Poll<?
A. As a r eference to businessQ. Have you entered into any commercial transactions 7
A. Yes, sir, I have.
Q. All right, now, what type of transaction did you enter
into with him?
Mr. Ryder: May the record show the date when this transaction was1
The Court: Will you establish that?
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Mr. Bareford: All right, sir.
Q. What day-now when-you've know this man

pag~

54

r for how long?

A. A year.
Q. A year. Now, do you remember the dates that you entered into any commercial transactions orA. No, sir, I don 't.
Q. You don't remember the dates1
A. No, sir.
Q. Do you remember the month 1
A. Late December, early J anuary.
Q. Late December and early January1
A. I don't lmowQ. Now, what-where did these transactions take place1
Mr. Ryder: Well, Your Honor, I would object to any transactions, whatever it might be, coming in here in December or
early January, it has no material bearing on this particular
case in that this defendant is charp;Pd on J anuary the 24th,
of 1968, with having possession of marijuana. Now, what
transaction this witness had with him in December or in early
January does not go towards proving that on this particular
date that this defendant had possession of this particular
marijuana that's charged in this indictment.
page 55 ~ Now, on Jan-December-in December or in early
January, it might be that the defendant had possession of heroin, marijuana or anything else, or he might
have had possession of stolen property, he might have had
possession of anything, but that does not go to show that on
the date named in the indictment he had possession of the
marijuana that was seized at that apartment, and I would
object to any evidence coming in here of any other transactions unless the Commonwealth can show some connection between them and the mere fact that it was a prior transaction
of some nature has no material bearing in this case, sir.
Mr. Bareford: Judge, I'm trying-I'm trying to get this
witness to testifv as to the facts that he knows without leading him, and I think that he's confused with his dates, and the
only way that I know to refresh his memory is to try to lead
him down the primrose path, and that's all I'm trying to do,
and if it's objectionable, then I will try to be more direct and
blunt, but I don't think that would be permissible evidence.
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Now, I've got to get this man to the point where I
leading him and the only way
I can do it is through a slow, tedious process.
The Court: What is your answer to Mr. Ryder's objection
that if this man were in possession-assuming the man were
in possession of narcotics in December, for instance, what
bearing does this have onMr. Bareford: Has absolutely no bearing whatsoever,
Judge, I agree with Mr. Ryder and the objection is well taken,
and as far as the early part of J anuary I agree with that,
but if I can ~.how that this man purchased mari.i uana from
this man on the 23rd. it woul<i be an indication that he still
possessed it on the 24th.
The Conrt: I agree with that, bnt as to these earlier dates
the objection is snstaineclMr. Bareford: ·well, I'm trying to ge.t to that, Jndge,
The Court: I understand,
Mr. Bareford: I don't lmow how to do itpage 57 r The Conrt: Mr. Ryder's going to object if you
lean him too.
:Mr. Bareford: vVell, it's going to be a slow ,tedious process
and the only way I can do it is to just tryMr. Ryder: Your Honor, I believe the Commonwealth Attorney has a check of some sort, if he'd show the witness the
check and ask the witness what that check r epr esents, then I
would see whether or not I would have an objection to the
witness testifying, sir.
The Court: Well, if the date of the check is somewhere near
the time of this transaction, I thin]{ it's relevant.
Mr. Bareford: I appreciate you telling me how to conduct
my examination, Mr. Ryder.
Mr. Ryder: No, sir, I didn't mean to do that.
page 56

r want him, without

Q. All right, now, could it have been past early in J anuary
when you talked to Mr. Polk1
A. Yes, sir.
Q. All right, now, do you remember the last day you talked
to him and do you remember where you were when
page 58 ~ you talked to him?
A. I don't remember the last day, no.
Q. Well, weren't you-were you at his place or at your
place1
A. I was in his place.
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· Q. All right, now, his place was what1

A. I don't r emember the address.
Q. Well, do you know the street ?
A. I think it was on Park.
Q. Park Avenue, all right, well, now, what wer e you doing
over ther e, what was your initial reason for being over there 1
A. I was going to take his lease
Q. YouA. for his apartment.
Q. You were going to take Mr. Polk's lease?
A. Yes, sir .
Q. Now, so you were in his apartment then, right ?
A. Yes, sir.
Q. Now, which part of the month was this?
A. The latter part of the month.
page 59 ~ Q. The latter part of January, do you remember
the date?
A. No, sir, I don't.
Q. All right, now, when you talked to him on this date or
the latter part of the month,what was the discussion about1
A. About taking up his lease on the apartment.
Q. All right, now, did you discuss anything else1
A. Can I make a statement ?
Q. Yes, sir '
A. Your Honor, I don't want to testify against this boy
here.
The Court: Well, the Court understands this but you are
under oath, it's your duty to testify and it's your duty
A. Well,
The Court: to tell the truth.
A. yes, sir, but if I an swer questions in flhis line, I mean
it'll, it'll- it's not telling a whole truth.
The Court : Well, I-the Court expects you to tell the whole
truth,
page 60 ~ A. Yes, sir.
The Court : that's what you are here for and if
you answer the questions to the best of yom ability and tell
the trntl1, the Conrt doesn't expect you to be a reluctant \\'itness n o matter who it hnrts or helps.
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A. Yes, sir.
Q. Well, what- when you went over to see him about the
lease do you remember what day it was 1
A. No, sir, it was towards the end of the month we were
going to take his lease over on the 1st.
Q. All right, now what did you talk about at this time '
A. ·what-things would be left in the apartment, what type
of heating, etcetera, because the landlord wouldn't- ! had no
discussion with him.
Q. All right, so you talked directly to Polk,
A. YesQ. is that right~
A. Yes, sir.
Q. I s that all you talked about~
A. No, sir.
Q. All right1
page 61 r
Mr . Ryder: Your Honor, could we establish the
da.Jtes that we are talking about, sir ~
The Court: Latter part of January is the date that's been
established.
Mr. Bareford: Right, we-

Q. Do you remember the exact date f
A. No, sir.
Mr. Ryder: As to the date of the offense, Your Honor, I
submit that it wouldn't be material, sir.
Q. Was it prior to January the 24th 1
A. Yes, sir.
Q. All right, it was prior to January the 24th, was it
after J anuary the 15th'
A. Yes, sir.
Q. Now, did you-what else did y ou talk aboutT
A. AboutMr. Ryder: Your Honor, I would ask that the Commonwealth be instr ucted to hand the witness the check and we
can establish the date, I believe, that this conversation took
place and I think it's inadmissible, sir.
page 62 r Mr. Bareford : Judge, I appreciate Mr. Ryder's
help and su,ffestions,
The Court: Well, Mr. Ryder-
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Mr. Bareford: but if he'll just let me examine my witness,
I'll let him examine his.
The Court: Proceed.
Mr. Ryder : We would except, Your Honor, on the basis
that we believe the witness is tallcing about a transaction that
has no material bearing here, that occurred
The Court: Well, you haven't givenMr. Ryder : before that time, prior to that.
Th e Court: You haven 't given the Court a chance to find
out, Mr. Ryder.
Q. Now, what did you talk about when you went over
there1
. A. The apartment p lus, we talked about getting some mariJUana.
Q. All right, now, how wer e you-who was going to get
the marijuana 1
A. Ted was going to get it for me.
Q. .And you wer e going to buy it from him 1
page 63 ~ A. (No r esponse)
Q. Did you buy some from him 1
A. Indirectly yes, I did.
Q. Now, what- how did you pay him for iU
A. With that check
Q. All right, now, was this check dated the same day you
talked to him 7
.A. I'm not sure, sir.
Q. You are not sure7
.. .A. No, sir.
Q. All rigllt, so that-but you didn't post it-you didn't
pre-date the check, did you, yon didn't date it ahead, did you?
A. I might have dated it until Monday,
Q. All right,
A. I'm not sure.
Q. so what date is on this check1
A. January the 19th.
Q. .All right and what was-how much is the check fort
A. T wenty dollars.
Q. Made payable to who1
page 64 r A. Ted Polk.
Q. And what wer e you to get for thaU
A. Marijuana.
Q. .All right, sir.
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Mr. Ryder: Your Honor, the defendant obj ects to all this
testimony coming in on the basis that this check is dated
January the 19th, apparently that is the date of this tronsaction. Now, we submit that whether or not Mr. Polk had
possession of marijuana on J anuary the 19th has no material
bearing on whether he had possession of marijuana on J anuary the 24th, the evidence has already come in here that
there wer e three occupants of that apaxtment, one of whom
the police had arrested on the night of January the 23rd or
early morning hours of January the 24th, that had possession
of marijuana, that was on his person at that time. Now,
whether or not Polk had possession on the 19th of any marijuana, it might have been that he got marijuana from somebody else in the apartment and just gave it to this boy in exchange for that check, but that has no bearing on whether or
not he actually had possession of the marijuana
page 65 ~ that was found in that apartment on January the
24th, sir, since there were three other occu-two
other occupants in that apartment.
Mr. Bareford: I think heThe Court: What, Mr. Bareford ¥
Mr. Bareford: I think he's right, sir.
The Court: Objection sustained.
Mr. Bareford: All right, answer Mr. Ryder.
Mr. Ryder: I have no questions.
Mr. Bareford : That's all.
Witness stood aside.
C. R. WELLS, introduced on behalf of the Commonwealth,
being first duly sworn, testified as follows :
DIRECT EXAMINATION
By Mr. Bareford:
Q. State your name and occupation, plea;se, sir'
page 66 ~ A. Detective C. R. W ells, Bureau of Police,
Richmond, Virginia.
Q. Now, Officer Wells, were you so employed and so assigned
on the 24th day of J·anuary, 19681
A. Yes, sir.
Q. And on that day, sir, did you have an occasion to r e·
spond to 1214-A Park Avenue in the City of Richmond T
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C. R . W ells
A. Yes, sir.
Q. .All right, tell us what you did, please, sir 1
Mr. Ryder : Your Honor , may the record show that I object
to this testimony on the basis that tl1e search warrant was illegally obtained, there was not sufficient basis for the issuance of the warrant, sir.
The Cour t : Objection's overruled and exception's noted.
Mr. Ryder : Thank you, sir.
Q. All right, Officer W ells, tell us please, sir, what you did
and what yon fotmd out?
A. Well, approximately 7:50 a. m. on January 24th, we
went to ]214-A Park Avenue. I went to the back
page 67 ~ bedroom with Detective Poe and in the back bedroom was Mr. Polk asleep. We woke him up and advised him that we had a search warrant for the premises and
we procecrled to search. In a clot.hes wardrobe, cardboard
type wardrobe we found some grass-like substance and some
capsules.
Q. All right, now, I'm going to hand. you a package and ask
you if you can identify that, please, sir 1
A. Yes, sir.
Q. What is iU
A. This is grass-like substance that later by theQ. Well, now, don't tell us what the-where did you-where
did you get that or how do yon know what-or where did you
get this1
A. I was standing right beside Detective Poe when he
.pulled it out-out of the bottom of this clothes wardrobe,

Mr. Bareford : We'd introduce thatA. along with some money a check and one box of No-doze
Box containing some capsules.
Q. Now, are these the money-is this the mon ey and the
check that you found 1
A. Yes, sir.
page 68 ~ Q. And is that the check that :Mr. Whatchamacallit just testified to ?
A. Yes, sir. Now, how abont this item right here?
Mr. Bareford : We are going to introduce all that.
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C. R. W ells
A. Yes, sir.
Q. And all of those were in the room that were---'that was
occupied, and how about this bottle 7
A. No, sir, that was found, I believe, in the bathroom.
Q. All right, sir. All right, now, after y ou found this evidence, I mean after you found these items, what did you
then do ?
A. After we f onnd them ?
Q. Yes, sir ~
A. Detective Poe advised Mr. Polk that he was under arrest for possession of narcotics, dangerous drugs, and advised him of his rights. After he advised him of his rights
and we got through searching, we asked him if anyone else
slept in the bedroom with him, he stated no .
Q. All right, sir, and did he make any statements 1
A. No, sir.
page 69 ~ Q. Now, what did you do then, Officer Wells'
A. vV e marked tJ1e evidence at that time when
we found it and I kept it in my possession until we got to
H eadquarters and then I took it to the State Board of Pharmacy.
Q. Now, when you took it to the State Board of Pharmacy,
who did you give it to '
A. Mr. Agee.
Q. And so you delivered that yourself, is that right 1
A. Yes, sir.
Q. And what day did you carr y that over there1
A. At 9 :05 a . m., January the 25th, 1968.
Q. All right, sir, now, was there anything else that yon did
in your jnvestigation ~
A. Other than :findjng two other pills in the hathroom, that's
all.
Q. All right, now, tell me again, sir, wl1at room did you
find this g rass-like substance and this No-doze box ~
A. 1n the back bedroom.
page 70 ~ Q. And who was asleep in the back bedroom 1
A. Mr. Polk.
Q. "\Vhat-what was in this back bedroom, Officer Wells?
A. It was a cot-like mattress type bed, it's not a regular
size bed or anything, it was more or less what they ooll a pad,
I believe.
Q. Was any- any other funitwre in that room Y
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C. R. W ells
A. This clothes wardrobe was in there, it might have been
a chair or two, now, I don't recall offhand.
Q. All right, now, where did you find this moneyt
A. In the bottom of the clothes wardrobe with the-what
turned out to be marijuana.
Q. All right, so all of this stuff was in there together, is
that correct?
A. Yes, sir.
Q. Answer Mr. Ryder.
page 71

r

CHOSS EXAMINATION

By Mr. Hyder:
Q. Officer V\Tells, you charged Mr. Ford who was likewise
an occupant of that apartment with possession of this particular marij uana, did yon not T
A. I didn't swear out the warrant, no, sir.
Q. ·wen, one of the other officers charged him with possession of this particular marijuana, did they noU
A. Yes, sir.
Q. And a::: a matter of fact, he plead guilty to possession
of bhat marijuana, did l1e noU
A. No, sir, I don't think he plead guilty.
Q. Was he convicted of iU
A. Yes, sir.
Q. Of possession of this marijuana that you are charging
this defendant with, is that not correcU
A. If I'm not mistaken, yes, sir.
Q. Now, then, the room to the door wherein-to the bedroom
-the door to the bedroom wherein von found thi s defendant
asleep, was that door locked t
·
A. No, sir.
page 72 r Q. Anyone who lived in that apartment would
haYc access to that room as rE>adilv as the defendant. would they noU
·
A. I would l.magine thev conJd haYe walked in Jik<> WE' did.
I mean we walkecl in.
·
Q. Now, a man named Frothingham likewi se liver1 in that
apartment, did he noU
A. Yes, sir.
Q. And Frothingl1am was found with marijuana physically
on his possession, was he not?
A. I didn't have that. case myself, now I couldn't-
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C. R. W ells
Q. Well, one of the other officer s told yon that they f01md
marijuana
A. Yes, sir.
Q. physically in his possession,
A. Yes, sir.
Q. did th ey not1 And that was th e morning of the 24th
or the late hours of the 23rd '
A. Yes, sir.
Q. Now. rlid yon f-ind any marijuana in the apartment
other th an this packag-e you have testified to 1
A. No. sir. tlmt was all the marijuana.
page 73 ~ Q. Now, Ford was asleep in the front-in another bedroom is that what yon ar e saying ?
A. Or in the living room on the conch.
Q. In th e living room,
A. Yea .
Q. he was a sleep in the living room '
A. That's what they told me, now, I didn't wake him upQ. Well, you saw him in the apartment, did you noU
A. Right.
Q. Now, the drugs that you charged this defendant with
possession of, that is, dangerous drugs, you found those in
the bathroom, did you noU
A. Other than the one small No-Doze box that contained a
few capsules, I believe was in the bottom of the wardrobe
with the marijuana and the money.
Q. That's all the questions I have.

REDIRECT EXAMINATION
By Mr. Bareford :
Q. All right, sir, now, where was this wardrobeY
A. In the bedroom that Mr. Polk was asleep in.
page 74 ~ Q. All right, now, how about Ford, was he sleep
in that room 1
A. No, sir, he was asleep in the living room.
Q. Now, was there another separate place for a third person to sleep 1
A. Yes, sir.
Q. All right, sir, that's all.
Witness stood aside.
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Mr. Bareford: Yes, sir, we'd introduce those items, Judge.
Mr. H.yder: May I see the items that he's introducing?
Mr. Bareford: Judge, before we start the examination of
this witness, could I have about a five-minute recess 7
The Court : Yes.
page 75

r

NOTE: At this time, a short recess was had,
after which:

DELBERT T. AGEE, introduced on behalf of the Commonwealth, being first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Bareford:
Q. Would you state your name and occupation, please, sir1
A. My name is Delbert T. Agee and I am Drug Chemist
for the State Board of Pharmacy.
Q. All right, Mr. Agee, were you so employed on January
the 24th and 25th of this yead
A. Yes, sir, I was.
Q. And I 'm going to hand you some items and ask youMr. Ryder: Your Honor, just for the record, the defendant
would stipulate Mr. Agee's eminent qualifications
page 76 r to testify.
The Court: Very well, thank you.
Q. Now, can you identify those two items, Mr. Ageet
A. Yes, sir, I can. My initials are on the plastic bags here.
I r eceived these in a package from Detective Wells in my office. The contents of this particular bag r esponded positively
to the qualitative test for cannabis or marijuana, the total
weight of the substance contained in the bag which is the
plant or p ortions of the plant cannabis sativa was 9.86 grams
I separated from the bags and examined microscopically to
determine the plant portions, a portion equivalent to over
twenty-five grains of identifiable material as cannabis separated from the woody stem and seed portions ani! actually
I had approximately 30 grains of material once T had separated them.
Q. I s this the r eport that you wrote1
A. Yes, sir, that is.
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Delbert T. Agee
Mr. Bareford: We'd introduce thisQ. All right, sir, now that is the report on the cannabis or
marijuana, is that right1
A. That is correct 1
Q. Now, can you identify that box?
A. Well, this particular box is one of two boxes
page 77 r marked No-Doze that I also received from Detective Wells.
Q. Now, can you identify the contents of that box for me,
sir?
A. Yes, I can. This particular box, the contents thereof
were eleven white and black capsules, one blue capsule, one
blue and clear capsule with gray and white and red time-disintegration pellets of the type that you would probably see
in Contac or something of this type. The blue and clear capsules were primarily an antihistamine preparation that did
require a prescription, antihistamine being chlorpheniramine
maleate and another constituent phenylpropanolamine hydrochloride which by jtself does not r equire a prescription, the
chlorpheniramine maleate in the quantity of this particular
capsule does require a prescription, theQ. Does r equire it?
A . Does require a prescription.
Q. All right, sir?
A. The black and white capsules responded positively to
the qualitative test for amphethamine, which is a stimulant
drug, the product would be identified by its trademark of the
Strassenburg Company as Bithetamine capsules.
Q. And does that r equire a prescription 1
page 78 r A. It r equires a prescription.
Q. All right, sir?
A. The blue capsule was not identified, I had a small portion of it and my preliminary tests were negligible for any
positive r esults and I felt to try to continue with it would be
to destroy the sample anyway, so I did not continue with it.
Q. So the-what you said was that the black and white
capsule were stimulant drugs and needed a prescription. is
that correct?
A. TJ1is is correct.
Q. Anrl the blue, clearA. Blue and clear capsules with the small pellets in it similar to a Contac, they are red, of course, Contac does not re-
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quire a prescription, I'm not saying this is Contac, this was
a Smith, Cline and French antil1istamine.
Q. All right, sir, well, how many of those capsules in there
did require a prescription 7
A. The-the eleven white and black capsules required a
prescr iption and the one blue and clear capsule with the ~ray,
r ed and white p ellets, one capsule of t he antihistamine, eleven
capsules of the similar drup; or the amphetamine.
Q. All right, sir, answer Mr. Ryder .
page 79

~

CROSS E XAlVIINATION

By Mr. Ryder:
Q. Mr. Agee, the stimulant drugs that yon say-what was
the name of th os e ~
A. Biphetamine, it's a Strassenberg product also.
Q. What is that drug normally pr escribed f or , sid
A . W ell, normally, as all amphetamines, are, they are normally prescribed for weight r eduction, in some instances they
are prescribed for narcolepsy, which is a pressure on a nerve
in the brain area tha t causes sleepiness, and it's for keeping
people awake.
Q. That's all tl1 e qu estions I have.
Mr. Baref ord: All right.
Witness stood aside.
Mr. Bareford: That would be the Common-

page 80

r wealth 's case, Your Honor.

Mr. Ryder : Your Honor, I would move the
Court to strike th e Comm onwealth's evidence. As basis for it,
I wonlcl cite the Court a l ong line of cases, cases dealing with
possession of non-tax-paid-whi skey. with possession of her oin,
I would r ead the Court just some squibs:
Now, the f acts tha t have to be p roven her e beyond a reasonable doubt is th at this def endant had possession of this marijuana and this dangerous drug. T would point 011t to the
Conrt the factn al situation here, as I understand it, is that
her e was an apartment wh Pr e at least three persons occnpi ed
the apartment.
Th e testimony of the officer is that t he door that he went
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into wherein the defendant was asleep, that he went into it
without any difficulty and that anyone else who was an occupant of that apartment could get into that-that door with
no difficulties of any kind. Now, the only fact connecting this
defendant with that marijuana is that he was
page 81 r asleep in a room wherein the marijuana was found
in a closet, that's the only fact connecting him
with possession. Now, the other facts of possession are that
a man named Frothingham, according to the testimony of the
officers, was arrested some short time before the search of
this apartment, having physically on his possession, marijuana, he being an occupant of that apartment. 'T'here's also
evidence that still a third individual, a man named Ford, was
arrested and charged with and convicted of possession of the
marijuana that this defendant is charged with possession of.
Now, I would cite the Court to the case of Sttthe1·land v.
Commonwealth, 171 Va. 485. Pa1·due v. Commonwealth, 183
Va. 277. One thing specifically set forth in those cases is the
fact of possession cannot be presumed. Possession has to be
proven beyond a reasonable doubt. Now, then, in the Sttlherland case, the factual situation in there is that liquor, nontax-paid liquor was fonnd upon tht> premises where an occupant who was charged as the defendant was likewise found.
It was proven in that case that two or three
page 82 r adults had access to that house as r eadily as the
defendant. The cases r ead, the presence of the
liquor in the home, that is the apartment, is undoubtedly a
suspicious circumstance. but of and in itself is not eno11gh to
justify a conviction. The mer e finding of liquor upon the
premises occupied by the accused and another creates no
presnmption of law that the accused was in possession of it,
either individually or jointly, with snch other person.
I would cite the Court-I can get the case-I'm very familiar with it, a case wherein three persons were occupying an
automobile. A quantity of heroin was found on the floorboard
of the back seat of the automobile. One of the persons charged
was seated in the back seat and the heroin was found at his
feet. The conviction of that person was reversed by the Virginia Supreme Court on the basis that the mere fact of being
in a vehicle wherein this heroin was found was not sufficient
to convict the defendant of either having joint control or individual control. There is no evidence her e provpage 83 r ing beyond a reasonable doubt that this defendant
had possession of that marijuana other than the
fact that he was in the apartment.
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Now, I would ask the Court if the Court would see fit to do
so, sir, that in view of these cases before passing upon the
motion, because I submit here that the factual situation is on
all fours with all of these long line of cases dealing with the
necessity of the Commonwealth proving possession beyond a
reasonable doubt, and the mere fact of being on a premises or
in a house, in an apartment, wherein marijuana, liquor or
anything else, the possession of which is a crime, is not sufficient to convjct the defendant and I would ask the Court to
look at these cases.
The Court: Would you give me the citation on this second
case, I got S tttherland
Mr. Ryder: Yes, sir.
The Court: 171, 485 and what was the next one 1
"Mr. Ryder: Pa1·due v. Commonwealth.
The Court : What is it'
page 84 ~ Mr. Ryder: (spelling) PARDUE v. Comnwnwealth, 183 Va. 277; Fai'r fax v. Commonwealth,
177 Va. 824 and Powers (spelling) POWERS v. Commonwealth, 182 Va. 669.
Now, there's a case of Worsham v. Commonwealth, 184 Va.
192, wherein, in the W Msham case, Your Honor, you go a
step further than the proof here. In the Worsham case, the
defendant was present in an automobile wherein intoxicating
liquor, illegal liquor , was being transported. The Court held
that in that case, wherein he was present in an automobile,
that the fact of his presence in the automobile was not enough
to show that he had possession even though he knew the liquor was in the automobile, it was- the Court assumed from
the fact that he !mew it was therein, and that he was in the
automobile, and the Court went furth er and said that even
that is not enough, that you've got to have more to show that
he had some dominion or control over those articles and you
can't presume it, the fact that it is where he is does not create
any presumption that he J1ad dominion or contr ol
page 85 ~ over it, and th e Worsham case, I think is particularly inlportant and I can get the Conrt the citation to the case wherein there was heroin fonnd in an automobile.
The Court: I s the Wo1·sham case cita6on 184, 1921
Mr. Ryder : Yes, sir.
The Court: The Court will take the motion nnder advisement.
:Mr. Bareford: J udge. 1'd like to be heard on this motion
before the Conrt makes a ruling. In the first place, I don't
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think it's any-I'm not disputing the fact that what Mr.
Ryder says is good law, we've got to show that this man is in
possession of the marijuana and the dangerous drugs. That
doesn't give me any problem, because I think that's a eorrect
statement of the law, but I think that this case is distinguished from the cases that he's cited in this respect. In the
first place, this boy's in an apartment where there are three
people living. The way I understood the evidence each person
had their own separate room, Ford had the living
page 86 ~ room, and there was another room for Frothingham and Mr. Polk had his room.
Now, the reason that we brought this man in here to testify
about this check was to show that this check was made out
to Polk and that the check was found in the exact same }Jlace
in the wardrobe, not in a closet, but in a wardrobe, whatever
the distinguishment is, that the marijuana and the dangerous
drugs were found, and this would indicate to me, Your Honor,
that this man-the check was in his name, so it would show
that it would certainly be his, the check would certainly be
his, and that if he had control over the check, then he would
have had control over the marijuana and the dangerous
drugs, because they were all found together in the same place
and they were found together in the room that's set aside
for this man's residence, and I think that that is enough to
distinguish it between these other cases.
The Court: I'm going to take the motion under advisement,
take an opportunity to look at these cases before I pass on it.
Mr. Ryder: Your Honor, I'd like to put on the
page 87 ~ character evidence now, if I mightThe Conrt: Yea, 'I'd like for you to go ahead and
proceed with your case.
Mr. Ryder: Would yon like for me to put on all of my evidence now 1
The Conrt: Yes.
Mr. Ryder: May I have ahout a five-minute recess before
T put them on, sir ?
Th e Conrt: All rigllt. F:i r.
NOTE : At thi R tim e, a short recess was had, after which:
·Mr. Ryder: Yom· Honor. T haY!' somE> character letters
that I would like to in troduce.
The Court : Has the Commonwealth seen these V
Mr. Bareford: 1 Clon't have any objection,
page 88 ~ .J11rlge.
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Charles Sanks
NOTE: There is a pause.
The Court: You wish to ind1·od~tce those in the exhibits, Mr.
Ryder T
Mr. Ryder: Yes, Your Honor.
The Court: They will he received as Defendant's Exhibit
No.1.
CHARLES SANKS, introduced on behalf of the defendant,
being first dnly sworn, testified as follows:
DIRECT E XAMINA'rTON
By Mr. Ryder:
Q. Sir, would you state your name and occupation, please!
A. Charles Sanks, I am minister of Starling Avenue Baptist Church in Martinsville, Virginia.
Q. Are you acquain ted with the defendant, Lacy Polk, Jr. 1
A. Yes, for the past five year s.
page 89 r Q. In the community wherein he resides, does he
bear a reputation for being a law-abiding citizen!
A. Yes, of the highest degree.
Q. Mr. Sanks, would you believe the defendant, Lacy Polk,
Jr., under oath 1
A. Yes, I would.
Q. That's all the questions I have, Your Honor.
CROSS EXAMINATION
By Mr. Bareford :
Q. Do you know anythi11g about hi s activities since he's
been living in Richmond, Reverend 1
A. Not on a first-hand basis, no.
Q. Well, how often have you seen him since September1
A. Oh, eight, ten times, I suppose.
Q. Do you know-do you know where he lives in Richmond ?
A. No, I do not.
Q. Do you know what he was doing in Richmond 1
A. Other than as a student in occupation 1
page 90 r Q. Do you lmow the people that he lived with 1
A. No, I do not.
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Walter Olsin
Q. If I mention names of Mr. Ford or Mr. Frothingham,
would you lmow who they are1
A. No, sir.
Q. That's all.

Witness stood aside.
WALTER OLSIN, introduced on behalf of the defendant,
being first duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Ryder:
Q. Would you state your name and address, please, sirf
A. Olsin, Walter W., Martinsville, Virginia.
page 91 ~ Q. What is your occupation, Mr. Olsin 1
A . .At the present time, retired.
Q. What was your occupation before you retired 1
A. I operated the motion picture theatre.
Q. Are you acquainted with Lacy Polk, Jr. 1
A. Yes, I am.
Q. How many years have you known Mr. Polk, Jr. 1
A. I'd say five or six.
Q. Does he have the r eputation in the area wherein he
lives for being a law-abiding citizen 1
A. Oh, yes.
Q. ·would you believe him under oath 1
A. Surely.
Q. 'rhat's all the questions I have.
CROSS EXAMI NATION
By Mr. Bareford:
Q. V\Then was tJ1e last time you saw him, Mr. Olsin 1
A. I believe jt was last fall, I'm not sure of that.
pa~e 92 ~
Q. And you haven't seen him, sir, since he came
to school in Richmond, Virginia, is that correctf
A. No, I wouldn't say that, he's been home and I probably
have seen him.
Q. Do yon know anything at all about his activities since
he came to Richmond, sid
A. Not 'til-
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Lilly Watson
Mr. Ryder : Your Honor, we would stipulate that the witness has no acquaintanceship with his-acquainted with the
defendant's acquaintances or activities in the City of Richmond.

Q. Then you don't ]mow anything about the men that he
was living with, is that right?
A. No, I do not.
Q. Would your opinion of him be changed any, sir, if I told
you that he was living with two men that had been convicted
of selling marijuana 1
Mr. Ryder: Now, Your Honor, to begin with, I would object to the question on the basis that there's no evidence
that the tw:o men have ever been convicted of selling mariJUana.
page 93 r Mr. Bareford: Now, Mr. Ryder brought this
out on direct on-on cross examination.
The Court : ... possession, Mr. Bareford, I don't ]mow if
you said selling or not.

Q. All right, \veil, suppose I told you that he was living
with two men that had been convicted of possession of marijuana, would that change your opinion of him, sir 1
A. Not at his age.
Q. That's all.
·w itness stood aside.
LILLY WATSON, introduced on behalf on the defendant,
being first duly sworn, tcstjfied as follows :
DIRECT EXAMINATION
By Mr. Ryder:
Q. Mrs. ·watson, would you state your name, ad-

page 94

r dress and occupation, please 1

A. Lilly Scott ·watson, Registered Nurse, Martinsville, Virginia.
Q. Are you acquainted with Lacy Polk, Jr. ?
A. Yes, I am.
Q. How long have you known him, Miss Watson 1
A. Twenty year s.
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Q. Miss Watson, in Martinsville, does Mr. Poll{, Jr. have
the r eputation of being a law-abiding, truthful citizen 1
A. Yes, he does.
Q. V·l ould you believe him under oath 1
A. Yes, I would.
Q. That's all the questions I have.

CROSS EXAMI NATION
By Mr. Bareford:
Q. Are yon-yoH a nurse~
A. Yes.
D. Do you know what effect marijuana has on an individual ?
A. I am not familiar wi th it.
page 95 } Q. Do you know whether or not marijuana
-the possession of marijuana is against the laws
of the Commonwealth 1
A. I'm not familiar with
Q. The law1
A. the marijuana laws at t he present.
Q. All r ight, that's all.
Mr. Ryder : No other questions.
Witness stood aside.
LACY CARLETON POLK, JR., the defendant, being :first
duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Ryder:
Q. Your name is Lacy C. Polk, Jr., you are the defendant
in t his case, is that corr ect?
A. Yes, sir.
page 96 } Q. i\{r. Polk, yon have heard the testimony here
that the otricers found in the apartment wher e you
were residing with Frothingham and Ford, this marijuana
that yo:u a r e charged with possession of, did you own that
ma rijuana or did you have any control over that marijuana 1
A. No, sir, I did not.
Q. Now, the apartment wherein you were residing, did
either yoH, Ford or Frothingham have any particular assigned room in that apartment1
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A. No, sir.
Q. How about sleeping arrangements7

A. Whoever came in first just slept wherever they wanted
to, really.
Q. That's all the questions I have.
CROSS EXAMINATION
Bv Mr. Bareford :
·Q. How about your clo thes, where were your clothes, Mr.
Polk '
A. Ther e were three closets and I had clothes in all three
of them.
Q. Yon had clothes in all three of them 1
A. Yes, sir.
page 97 ~ Q. \Vell, how about the closet where you kept
that check that Mr. Dale gave you, was that
yonrs~

A. Some of my clothes were in there.
Q. W Pll, do you use that wardrobe, sid
A. I did, I used the other closet too.
Q. W ell, now, the check was yours, was it not, the check
that was in troduced here toclayV
A. Yes, sir.
Q. Now, did you-how rlid you-yon got that check by selling the marijuana to Mr. DaleMr. Ryder : Well, now, Your Honor, I object to the question,
the Court has already ruled that evidence as to what occnrred on June-January the 19th is inadmissible as to the
question of possPssion of this marijuana that's in:Mr. Bareford: .J1lf1gc, T'm tnring to show exclusive possession nnd T want to p:Pt the fact hefore the Court that tl1is
man had this check and that this marijuana was found in the
same place th e chPck was and the check was made out to l1im
and I'm just tryin,g to estahlishThe Conrt : 'Ph at evidence is already before the
page 0R ~ Court. Mr. Bareford.
::Mr. Bareforcl: All right, sir.
0. Well. now. -wa::: that rheck vours?
A. Yes, sir.
·
Q. Was it in your possession 1
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A. Yes, sir.
Q. That's all.
Mr. Ryder: That's all the questions.
REDIRECT EXAMINATION
By Mr. Ryder:
Q. Let me ask you one more question, did you lmow that
the marijuana was in the apartmcnt1
A. Yes, sir, I did.
Q. And you didn't own it and didn't have any custody-!
mean any control over the marijuana, is that correct?
A. No, sir.
RECROSS EXAMINATION
By Mr. Bareford :
Q. The marijuana was at the same place the check was
when they found it, is that correct?
A. Yes, sir.
page 99 r Q. And you just testified that the check was in
your possession, is that correct?
A. Yes, sir.
Q. That's all.
Witness stood aside.
Mr. Ryder: That's the defendant's case, Your Honor.
The Court : The Court is going to recess for about ten
minutes, I want to finish looking at the cases you cited, Mr .
Ryder.
NOTE: At this time, a short recess was had, after which :
The Court: Mr. Ryder, in connection with

page 100

r your motion to strike the Commonwealth's evi-

C!ence, I J1ave reviewed hastily the cases cited to
me by you. These cases generally hold that the finding of narcotics or illegal spirits on the premises which-either of an
occupant or an owner does not of itself establish the fact that
this person, this owner or occupant, was in possession, but is
only one factor that can be taken into consideration in es-
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tablishing possession. I think the distinctions pointed out by
Mr. Bareford are valid and for t his reason I'm overruling the
motion to strike the Commonwealth's evidence.
Mr. Ryder : We would except to Your Honor's ruling.
Your Honor, the evidence here discloses, as the Court sees
or has seen, that the defendant was in a-an apartment; that
in the apartment was found marijuana and in the closet
wherein the defendant as well as other persons had access,
clothes closet or whatever you call it, was found a check which
belonged to the defendant. Now, those are the only facts
that connect the defendant with possession of
page 101 r this article.
Now, as opposite to that, you have the evidence that there wer e two other individuals, each of whom
were charged with possession of this marijuana, as occupants
of that apartment. One of the individuals, Mr. Frothingham,
was found to have p ersonally on his person marijuana. The
only way the Court could convict this defendant would be a
finding by the Court beyond a reasonable doubt that this defendant had possession of the marijuana as charged in this
indictment.
You have the testimony of the defendant, which is unrebutted, that he did not own it, that he had no control over the
marijuana in any way, shape or form, the fact that it was
there is but one fact as these cases hold.
You have also the testimony of various and sundry people
that the defendant bear s a reputation of being a law-abidjng
citizen; that they would believe him under oath. Now, I believe that the rule generally is while good reputation evidence
doesn't necessarily acquit a defendant, it's a fact
page 102 r that the Court sitting as a Jury should take into
consideration.
Now, you-as far as the defendant's clothing being in the
apartment, in the closet, there's testimony that there wer e
other clothes in the apartment in the closet. These three individuals occupied the apartment, as the defendant stat ed,
any one of which had access to any part of the apartment and
used it, as well as the defendant.
The testimony of the defendant that he had no ownership,
interest in or control over this marijuana is, I submit, sufficient to create a r easonable doubt as to th e defendant's possession when the Court takes into consideration that the only
evidence the Commonwealth has is the bare fact of the marijuana being in a place where other persons had access and a
check belonging to the defendant was at the place where the
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marijuana was found, and I submit that the Commonwealth
has not proved beyond a r easonable doubt, when the Court
considers all of the evidence, that the defendant is guilty of
possession of this marijuana, sir.
page 103 r The Court: Are you renewing your motion to
strike now1
Mr. Ryder : No, sir, I'm asking the Court for judgment of
acquittal, sir.
Mr. Bareford: Judge, the only thing that I can say as far
as the actual dispute that I have with Mr. Ryder in this case
is he says that the evidence is not rebutted, that the boy, the
defendant, Mr. Polk, says that he did not have possession,
but on cross examination I asked him if it were his check, he
said it was, I said do you have possession of the check, and
he says I did, and the check was found in the exact same location in which the marijuana and the dangerous drugs were
found. If he had possession of the check, I submit that he
had possession of the marijuana and the dangerous drugs,
that was his testimony.
The Court : The Court finds you guilty as charged on the
indictment for possessing marijuana and also on the warrant for possession of illegal drugs.
Mr. Ryder: Your Honor, the defendant would move the
Court to set aside its verdict as being contrary
page 104 r to the law and the evidence in tl1e case.
The Court : Motion's overruled.
:Mr. Ryder: I wonld move the Court for a pre-sentence investigation prior to the time of passing sentence on the defendant.
The Court: Very well, the Court will refer the-do you
wish to be heard 1
Mr. Bareford: The dangerous drug, Your Honor, is a misdemeanor.
Mr. Ryder : Your Honor, I recognize it's a misdemeanor,
but I Slthmit it's all tied in together and I would ask the Court
to have the pre-sentence report, sir.
The Court : Well, the Court would pr efer, Mr. Bareford, to
withhold sentencing on bothMr. Ryder: Yes, -sir, I understand.
The Court: I understand that we ordinarily don't have
pre-sentences on misdemeanors, but as long as we've got two
charges tried at one time, the Court wonld like to have the
pre-sentence before passing sentence on either.
Mr. Ryder: Your Honor, this defendant is enpage 105 r deavoring to make sufficient monies to assist him
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in getting back into college, he has been employed
this summer and is employed now. The Court has heard
testimony from persons in his environment as to the type individual he is. I would ask the Court to allow the defendant
to r emain upon his present bond pending the outcome of the
pre-sentence investigation.
The Court: What is the bond now-does the Commonwealth
have any objection ?
Mr. Bareford: Judge, thirty-five hundred dollar s is sufficient.
The Court: I think so. The bond will r emain the same.
Mr. Ryder: Thank you, Your Honor.
The Cour t: Now, the Court is going to r efer this matter
to a Probation Officer for a pre-sentence report, we will return to Court along-see what your situation is about August 30th.

•

•

•

•

•

Commonwealth Exhibit No. 1

Commonwealth v. Lacy C. Polk, Jr.
Date July 23, 1968
J .R.T.
AFFIDAVIT FOR SEARCH WARRANT
Commonwealth of Virginia,
City of Richmond, to-wit:
Before me, C. 0 . Williams, a Justice of the Peace of the
City aforesaid, this day appeared J . Maklary and made oath
as follows :
(1) Substantially the offense in relation to which search is
to be made.
Narcotics and Dangerous Drugs illegally possessed.
(2) The material facts con stituting probable cause for issuance of the wan·an t.
(1) J ames R. Frothington of 1214-A Park Ave. was arr ested 11 :25 P . M. 1-23-68 for Trespassing at R.P.I. Women
Dormitory. H e had in his possession narcotic drugs, (Marijuana) , and blue and white tablets suspected of being LSD, a
Dangerous Drug.
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(2) Information recieved from a reliable informant that
has given reliable information in the past, that illegal drugs
and narcotics are stored at his apartment, 1214-A Park Ave.
(3) What is to be searched for under the warrant.
Narcotics and Dangerous Drugs in various forms and containers.
(4) The Dwelling: 1214-A Park Ave. to be searched.
J. Maklary
Affiant
Subscribed and sworn to before me this 24 day of January,
1968.
C. 0. Williams
Justice of the Peace
A Copy Teste: filed January 31st, 1968.
E. E. Warriner, Clerk.
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A Copy-Teste:
Howard G. Turner, Clerk.
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