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Qu-LH|i-F
Yirginia:
In the Circuit Gourt of the ity of Richmond

Manchester Courthouse

June 9, 1994
anRANDJURycmuysmM:On or about October 8, 1993, in the City
of Richmond,

ANDRE L. GRAHAM a/k/a ANDRE GRANT a/k/a LORENZO CROSS a/k/a

LEWIS A. RIVAS

(BM; 3/4/70; 094-60-4347)
did feloniously and unlawfully kill and murder one Sheryl L.
Stack in a willful, deliberate and premeditated manner
during the commission of a robbery of Edward Martinand while
armed with a deadly weapon.
Virginia Code Section: 18.,2-31
AND THE GRAND JURORS AFORESAID, on their oaths aforesaid do
further present that
ANDRE L. GRAHAM a/k/a ANDRE GRANT a/k/a LORENZO CROSS a/k/a

LEWIS A. RIVAS
on or about October 8, 1993, at the said Cit§ and within the
jurisdiction of the said Circuit Court of the City of
Richmond, Manchester Courthouse, did unlawfully and

feloniously use or display in a threatening manner a firearm

while, durlng and in the commission of the capital murder of
N %unessex s:org and sent by
e Court to the Grand Jury to
Sheryl L. Stack. give evidence.

Vlrglnla Code Sectlon- 18.2-53.1

v/Steve Dalton

A TRUE Bn_x.,j/"

s o

o oy s R

o s b



Hirginia:
JIn the Tircuit Court of the Tity of Richmond, Manchester Qourthouse

the 9th day of June 19 94
Commonwealth of Virginia plaintiff,
against CAPIAS
defendant, CaRe Na. '94=641<F,
etc.

Andrew L. Graham, aka Andre
Grant aka Lorenzo Cross aka Lewis A. Rivas,

The Grand Jury having this day returned Indictment as a True

Bill against the above defendant, it is Ordered that a Capias be issued
for the arrest of said defendant returnable to this Court on the first

business day following arrest.

Enter this order,

W /M}M‘j Judge
Z

)



Hirginia:
I the Tirenit Qourt of the City of Richurond, Machester Quurthouse

the 9th day of June, 1994
Commonwealth of Virginia, plaintiff,
. CAPIAS -
against Case No.94-641-F,

Andre L. Graham aka Andre Grant defendant, R

aka Lorenzo Cross aka Lewis A. Rivas

B/M 3/4/70 094-60-4347
TO THE SHERIFF OF THE CITY OF RICHMOND, ANY POLICE
OFFICER, SHERIFF, OR LAW ENFORCEMENT OFFICER OF THE
COMMONWEALTH OF VIRGINIA:

You are commanded to take the defendant, if found in your
bailiwick, and safely keep so that you produce said defendant before
this Court at Tenth and Hull Streets of said City on the first business

day following arrest at 9:00 o'clock, a.m., to answer the following

Indictments - SEE ATTACHED -

and have then there this writ.

Witness, IVA R. PURDY, Clerk of said Court, at the Court-

house in said City, this _9th day of June , 1994 |
and in the 218th Year of Our Commonwealth.
IVA- URDY, Clerk

Deputy Clerk

ADDRESS:' . W\D/ W f.( L401/
(O'LH,Z;{MM 947

4
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VIRGINIA: Sl

1 l;:"'.'
IN THE CIRCUIT COURT OF THE CITY OF MO%DM
Manchester Division ==

COMMONWEALTH OF VIRGINIA, Plaintiff,
vl
ANDRE GRAHAM, Defendant.

MOTION FOR DISCOVERY AND INSPECTION
AND
FOR EXCULPATORY EVIDENCE

COMES NOW the Defendant, Andre Graham, by counsel, and moves
this Honorable Court to order disclosure to him by way of his counsel the
following:

1. Pursuant to Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10

L.Ed.2d 215 (1963); United States v. Agurs, 427 U.S. 97, 96 S.Ct. 2392, 49
L.Ed.2d 342 (1976); Stover v, Commonwealth, 211 Va. 789, 180 S.E.2d 504 -

(1971); Dozier v. Commonwealth, 219 Va. 1113, 253 S.E.2d 655 (1979), all
information of whatever form, substance, source or nature, which tends to
exculpate the Defendant or to reduce the penalty which he might suffer
should he be convicted in this indictment, through an indication of his
innocence or through potential impeachment of any prosecution witness, be
it by inconsistent statements or otherwise. This request includes all facts
and information as described which is within the knowledge, custody, and/or

control of the Commonwealth’s Attorney and/or his assistants; as well as

12




all law enforcement agencies which have participated in an investigation of
this case and/or who may otherwise testify as a witness in this matter;

2. Pursuant to Giglio v. United States, 405 U.S. 150, 92 S.Ct. 763,
31 L.Ed.2d 104 (1972), and Napue v. Illinois, 360 U.S. 264, 79 S.Ct. 1173,
3 L.Ed.2d 217 (1959), the Commonwealth to divulge all evidence affecting
the credibility of any prosecution witness, including, but not to be limited
to, the contents of any plea negotiation between the Commonwealth and
such witness, any agreement to give assistance, compensation, or to suggest
a possible benefit to be conferred upon any prosecution witness;

3. Any and all promiées of leniency or other consideration offered
to any witness;

4. Any and all records and/or information revealing any prior
felony convictions or misdemeanor convictions involving moral turpitude
which may be attributed to each prosecution witness, including, but not
limited to, any and all parties and pétential witnesses who may be called
upon to testify;

5. The name or names of any informants who participated directly
or indirectly in the alleged criminal acts or who were present at the scene
of the alleged criminal act which is the subject of the pending proceeding;

6. The criminal record, including juvenile, of any such informant,

including pending matters;

13



7. The dates, times, places, and kinds and amounts involved of any
financial or other compensation paid or made to any informant;

8. The number of, dates and statute involved of any convictions
which were initiated based upon information supplied, in whole or in part,
by any informant;

9. The name and number of cases in which any informant involved
in the pending proceedings has testified for the Commonwealth, and the
number of convictions gained;

10. All uncharged criminal misconduct of any witness for the
Commonwealth, known to any agent of the Commonwealth;

11. Whether any Commonwealth witness was taking or to any degree
under the influence of alcohol or any other drug at or near the time of the
event to which that witness is to testify, and if so, then what was the
amount and/or type of the alcohol or drug;

12. Whether there were any wiretap and/or electronic surveillance
involved and if so, a copy of (a) the application for the order, (b) the
application for any extensions, (¢) the contents, (d) the wire communication,
(e) any evidence derived therefrom, (f) the names of officers involved in
gathering the wire communication, and (g) an opportunity to inspect the
device used to intercept and record the wire communication;

13. Pursuant to Rule 3A:11 of the Rules of the Supreme Court of

Virginia, the contents of any confessions and/or statements of any kind

14
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attributed to the Defendant, which are within the knowledge, custody,
and/or control of the Commonwealth or any law enforcement agency which
may have participated in an investigation of this case or which may
otherwise be discovered by the Commonwealth in the exercise of reasonable
diligence, said information to include, but not to be limited to, any
statement or declaration attributed to any alleged co-conspirator; such
material is requested to be divulged regardless of its potential use at trial
by the Commonwealth;

14. Pursuant to Rule 3A:11, the opportunity to inspect, copy and/or
photograph all books, papers, documents, tangible objects, buildings, or
places, or copies of portions thereof that have been seized or a record made
thereof as evidence against the Defendant or any alleged co-conspirator.

15. Pursuant to Rule 3A:11, the due process clause of the Fifth
Amendment of the United States Cons_titution and Article I, Section 8 of the
Virginia Constitution, the Commonwealth is requested to divulge:

(a) all photographs, motion pictures, or any other pictorial or
diagrammatic representation of the alleged crime scene;

(b) any items of tangible or demonstrative evidence which the
Commonwealth intends to introduce as exhibits at trial;

(c) any scientific reports in possession of the Commonwealth or its
agents;

(d) any documents or other material containing the fingerprints or

handwriting of the Defendant, along with any scientific reports
pertaining to the identification of such fingerprints or handwriting.

15



16. The prior criminal record, if any, of the Defendant, including
felonies and misdemeanors involving moral turpitude;

17. The Defendant moves for an order requiring the Commonwealth
to secure and preserve any handwritten notes of any government agents or
informers involved in this case, in order to assure their production in court,
if and when ordered by the Court;

18. The Defendant asks that all orders for discovery and production
requested herein direct that the duty of the Commonwealth regarding the
divulging of the foregoing information and material continues until trial and
shall not hinge upon further motions, and that the disclosure and production
by the Commonwealth shall proceed with all reasonably possible speed; and

19. The Defendant moves for such other relief to which he may be
entitled, including the establishment of dates for compliance with orders of
the Court pursuant to these motions, if the Commonwealth fails to comply
with the requests in these motions by agreement.

Respectfully submitted,

ANDRE GRAHAM

By: WA gy, K bt
U *cdunsel

Jeffrey L. Everhart, Esquire
Virginia State Bar No. 22328
201 North Boulevard
Richmond, Virginia 23220

Robert P. Geary, Esquire
Virginia State Bar No. 9165

16
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2025 East Main Street
Richmond, Virginia 23223

CERTIFICATE OF SERVICE
I hereby certify that a true and exact copy of the foregoing was

mailed, postage prepaid, on this the 26" day of B:)_-‘a , 1994, to David

Hicks, Esquire, Commonwealth’s Attorney for the City of Richmond, 800

East Marshall Street, Richmond, Virginia 23219.

WA A Edos

Jeftrdy L. Everhart

17
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VIRGINIA:

PER RN TR
IN THE CIRCUIT COURT OF THE CITY OF?CHMO@I})K (
Manchester Division 47 G- ./ W) .
COMMONWEALTH OF VIRGINIA, Plaintiff,
Y.
ANDRE GRAHAM, Defendant.
MOTION TO PROHIBIT IMPOSITION

OF
THE DEATH PENALTY

COMES NOW the Defendant, Andre Graham, by counsel, and moves
this Honorable Court to prohibit the imposition of the death penalty against
him on the grounds that the Virginia death penalty statute violates the
Eighth Amendment’s prohibition against cruel and unusual punishment, the
Sixth Amendment’s guarantee that no person shall be deprived of life,
liberty, or property without due process of law, and the Fifth Amendment’s
protection against double jeopardy.

As grounds for this motion, Defendant states the following:

18 Failure to guide the jury’s discretion in its consideration of the
"vileness" and "future dangerousness" aggravating factors as required under
Furman v. Georgia, Godfrey v. Georgia, and Maynard v, Cartwright.

2. Sections 19.2-264.2 through 19.2-264.5 of the Code of Virginia,
1950, as amended, allow the jury to use the evidence of prior convictions

to impose the sentence of death, violating Defendant’s protection against

double jeopardy.

18




5 The death penalty, per se, constitutes cruel and unusual
punishment under current standards of decency. See Trop v. Dulles, 356
U.S. 86, 101 (1958).

4, Failure to give the jury adequate instructions on mitigation, use
of model jury instructions, and jury verdict forms inhibits the jury from
giving independent weight to aspects of the Defendant’s character and

record and to the circumstances of the offense proffered in mitigation, in

violation of Locket v. Ohio, and Mills v, Maryland.
5, Failure of Virginia to provide for meaningful appellate review
deprives defendants of statutory rights and due process of law.
Respectfully submitted,

ANDRE GRAHAM

By: Ao, 7 et
0 VI Cbunsel

Jeffrey L. Everhart, Esquire
Virginia State Bar No. 22328
201 North Boulevard
Richmond, Virginia 23220

Robert P. Geary, Esquire
Virginia State Bar No. 9165
2025 East Main Street
Richmond, Virginia 23223
CERTIFICATE OF SERVICE

I hereby certify that a true and exact copy of the foregoing was

+h
mailed, postage prepaid, on this the 2% day of ﬁ , 1994, to David

i 7

19
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Hicks, Esquire, Commonwealth’s Attorney for the City of Richmond, John

Marshall Courts Building, 800 East Marshall Street, Richmond, Virginia

7. Lt
Jeﬁr 0. Everhart

23219.

20
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VIRGINTIA:
IN THE CIRCUIT COURT OF THE CITY OF RICHMOND

Manchester Division

* % % % % % % k % kx * * * * * * *

COMMONWEALTH OF VIRGINIA
-vs- FILE NOS. 94-641F
THROUGH 94-648F
ANDRE L. GRAHAM

* % % % % % ¥ ¥

* * % % k %k k k %k * % * *k * % *

Transcript of Motions in the above-styled
matter, when heard on July 29, 1994, before the Honorable

James B. Wilkinson.

APPEARANCES :

LEARNED D. BARRY, ESQ., Deputy Commonwealth’s Attorney for
the City of Richmond;

ROBERT P. GEARY, ESQ., 2025 E. Main Street, Richmond,
Virginia 23223, and JEFFREY L. EVERHART, ESQ., 201 N.
Boulevard, Richmond, Virginia 23220, counsel for the
defendant;

The defendant, Andre L. Graham, present in person.

21
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THE CLERK: The case of Commonwealth
of Virginia against Andre Graham. Is counsel
ready?

MR. BARRY: Yes, ma’am.

MR. EVERHART: Yes, ma’am.

MR. BARRY: Judge, you have three
motions before the Court. One motion is that
we ask that the Court’s date in this case be
set for the first week in October. We need
approximately three days to try the matter. It
will be set with a jury. I believe the dates
have been agreed upon.

THE COURT: All right. The 3rd, 4th,
and 5th?

MR. BARRY: Yes, sir. So, if you
would set it for trial then we will start at
9:00, if you would like, with jury selection.
If you would then like we can start the case at
1:00, assuming we have picked a jury by then.
Judge, I would like to start jury selection on
that day at 9:00, and in the event that we are
successful in obtaining a jury be prepared to
go forward with the case at 1:00 in the
afternoon. Any chance of making that the 4th,
5th, and 6th?

22

THERESA S. GRIFFITH
COURT REPORTER
(804) 755-7377
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MR. EVERHART: That’s fine with me,
Judge.

THE COURT: Let’s do it that way.

MR. BARRY: The 4th, 5th, and 6th of
October. Judge, it’s our intent to actually
start this case that day in the afternoon
unless either you or the defense have an
objection to that.

THE COURT: ©Oh, no.

MR. BARRY: That’s the first motion.
The second motion the Commonwealth is moving to
receive and take both hair and handwriting
samples from the defendant in this case.

THE COURT: All right.

MR. EVERHART: Judge, we have no
objection to that.

THE COURT: All right. I will order
the handwriting.

MR. BARRY: Finally, Judge, the third
motion that we have filed, the defense has
filed a large number of motions that I think
must be adjudicated prior to going to trial.
If you would be kind enough to give us a date
convenient to the defense to hear motions on

this case and any other housekeeping matters

23

THERESA S. GRIFFITH
COURT REPORTER
(804) 755-7377
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that have to be taken up prior to trial so we
can start promptly on the 4th for trial.

THE COURT: How about July 29th, this
Friday? That’s today.

MR. BARRY: That’s today.

THE COURT: I really don’t see
putting it off. |

MR. BARRY: I think we ought to
perhaps go another two weeks or so, Judge, so
we, if we come up with any discovery problems
we can get them ironed out at the same time.

THE COURT: The first two motions,
motion for discovery and inspection, I will
order you do that, and if you have any
exculpatory evidence to give it tc them.

MR. BARRY: Right. I am so advised
and will heed that request.

THE COURT: That disposes of that
one. Motion to Prohibit Imposition of the
Death Penalty. I will overrule that because it
has been decided time and time again. I don’t
know the facts of this case.

MR. BARRY: Well, this is going to
be, the Commonwealth’s theory is that this was

a murder committed during the commission of a .

24
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robbery.

THE COURT: If it comes up to that
then I will cover that, Mr. Everhart and Mr.
Geary, when I get to it, but I’m not going to
do that now. So, I will overrule that.
Mitigation Specialist, now I don’t know about
that. I would like to hear a little bit about
that. And you will get the Bill of
Particulars. You will give that to them?

MR. BARRY: Yes, I will give them a
Bill of Particulars.

THE COURT: That takes care of that
one. Now, motion for Mitigation Specialist. I
don’t know what a Mitigation Specialist is. I
thought mitigation was like aggravation, where
facts existed. I really don’t know. Would
y’all enlighten me on that, Mr. Everhart?

MR. EVERHART: Judge, I would be
happy to except Mr. Geary knows a little bit
more about that than I do.

THE COURT: All right, Mr. Geary.

MR. GEARY: Judge, we have been
allowed in both state and federal court to
allow -- the courts have allowed defense to

have someone who has a background in things

29
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that we don’t, such as psychiatric social work,
psychological social work, and do the leg work
necessary to get the kind of records that are
useful. 1In the cases where it has been allowed
the person has to submit a resume to the court,
along with their per hour and cap on what those
services will be. Often times that person
winds up also being a witness if and when there
is a penalty phase in the case.

THE COURT: Well, I will grant it
subject to the Court reviewing who he is, what
he does, and some of his credentials.

MR. BARRY: All right, Judge, could
you still give us a date? Because I am
anticipating that I am going to have a motion
to have a victim impact statement admissible
before the jury in the event that we get to the
penalty phase of this trial, even though there
is some problem in Virginia that the United
States Supreme Court has ruled that a victim
impact statement is appropriate in capital
murder cases. So, because of that I think
that’s an issue that we need to set aside with
some time to resolve that.

THE COURT: Would it be better that
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you’re prepared to do that and if it becomes
necessary then the Court would rule on that?

MR. BARRY: All right. I don’t have
any problem with that. I just want to make
sure everybody knows it’s coming.

THE COURT: All right.

MR. GEARY: I don’t have any problemn,
either, as long as it’s timely filed and we
have the opportunity to do the research if it’s
going to be offered at the time of trial.

THE COURT: Well, the Supreme Court
of the United States once said you couldn’t do
it, then they changed their mind and said that
you could do it.

MR. BARRY: That’s correct.

THE COURT: Virginia, to my
knowledge, probably hasn’t, but I think they
have something in the statutes now.

MR. BARRY: Yes, they do. They have
it in the statute but the statute has not been
amended to follow the law of the land. And, it
says victim impact statements are not to be
used in capital murder cases. I just want to
have the Court hear my argument on that before

the motion is summarily denied.
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THE COURT: I don’t see how you can
get around that. That’s in aggravation. But,
I will tell you what, y’all can file a little
memorandum.

MR. BARRY: All right. We will do
that. When would you like to hear that, Judge?

THE COURT: File the memorandum then
we will set a date.

MR. BARRY: All right.

THE COURT: I might rule on the
memorandum.

MR. BARRY: All right.

MR. EVERHART: Judge, I don’t know if
the Court recalls, we had set aside the 7th,
8th, and 9th of September for various matters.
I don’t know if you might want to just use one
of those days to, since you already had them
marked off. You may have filled them up since
we did that.

THE COURT: Well, I will give you a
date, an agreeable date. That’s no problem.
Y’all find out what you’re going to file, we
will get a date, no problem at all. What other
things do we have?

MR. BARRY: That’s all we have with
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this defendant, Judge, unless the defense has
anything else.

THE COURT: All right. Do y’all have
anything?

MR. EVERHART: One more thing. Mr.
Graham has been housed at the Richmond City
Jail. He was transferred within the past
several days to Chesterfield County. We would
ask that the Court enter an order that he be
transferred back to Richmond. The basis for
the motion is very simple. Chesterfield has
one room in which you can meet with a client.
If you go there and somebody else has beaten
you to it they only have certain times --

THE COURT: I don’t think that is far
enough for an inconvenience.

MR. EVERHART: I am sorry, Judge?

THE COURT: I am going to let the
Sheriffs handle that. Our jails are
overcrowded.

MR. EVERHART: 1It’s very very
difficult to meet with anybody in Chesterfield.
They have, as I said, one room. If you go out
there and somebody else is out there you can

spend literally hours waiting, as opposed to
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the City Jail where they have about six or
seven rooms to meet with people. It’s just
much easier in a case of this type. I think
the reason was that they brought the co-
defendant over to the City Jail. They don’t
want them together. But, the co-defendant
doesn’t have a capital murder charge pending
against him in the City of Richmond. So it
seems it would be easier to have them the other
way.

MR. BARRY: I understand the problem.
Mr. VonSchuch and I are trying to keep these
two fellows apart. I will talk to him today
and see if I can resolve the problem.

THE COURT: All right. Housing
prisoners is a matter for the Sheriff, not the

Court.
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CERTIFICATE OF COURT REPORTER

12.

I, Theresa S. Griffith, hereby certify that I

was the court reporter in the Circuit Court of the City of

Richmond, Manchester Division, on July 29, 1994, at the

time of the Motions herein.

I further certify that the foregoing transcript

is true and accurate, to the best of my ability.

1994.

Given under my hand this 2nd day of December,

Iy A Srigm

Theresa S. Griffith - C@irt Reporter
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Birginia:

JIn the Circuit Court of the City of Richmond, Manchester Courthouse

the 29th day of July, 1994
Commonwealth of Virginia, plaintiff,
Order -
against Case No. 94-641-F,

etc.
Andre L. Graham, a/k/a Andre

Grant, a/k/a Lorenzo Cross,
a/k/a Lewis A. Rivas, defendant,

This day the defendant was led to the bar in the
custody of the Sheriff of this City, and also appeared Jeffrey
Everhart and Robert Geary, counsel for the defendant, and Learned
Barry, an Assistant Attorney for the Commonwealth.

Whereupon, these cases came on to be heard upon
Motion of the Assistant Attorney for the Commonwealth to compel the
defendant to give hair and handwriting samples, and the Court
having heard the argument of counsel, doth Order that the defendant
do give to Detective Dalton and Detective Mullin, from the Richmond
Bureau of Police, hair and handwriting samples sufficient in number
and amount for examination and comparison at the Virginia
Consolidated Laboratories.

Thereupon, counsel for the defendant moved the Court
for Motion for Discovery and Inspection and for Exculpatory
Evidence, and Motion for Bill of Particulars, to which Motions the
Commonwealth will comply; Motion to Prohibit Imposition of the
Death Penalty, which motion the Court Overruled; and Motion for
Mitigation Specialist, which Motion the Court granted subject to
Court approval, and counsel are to submit briefs.

Thereupon, on the joint motion of counsel, it is

32
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Ordered that the above cases be continued to October 4, 5 and 6,
1994 at 9:00 a.m.

Thereupon, the defendant was Ordered remanded to
jail.

Enter this order,

%MMW , Judge
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VIRGINTIA:
IN THE CIRCUIT COURT OF THE CITY OF RICHMOND

Manchester Division

* % % % % % % % * % % * * * *x * *
*
COMMONWEALTH OF VIRGINIA *
%*
-vs- * FILE NOS. 94-641F
*  THROUGH 94-648F
ANDRE L. GRAHAM *
*
% % % % % % % %k * % % % %* % * *

Transcript of Motions in the above-styled
matter, when heard on August 26, 1994, before the

Honorable James B. Wilkinson.

APPEARANCES :

LEARNED D. BARRY, ESQ., Deputy Commonwealth’s Attorney for
the City of Richmond;

ROBERT P. GEARY, ESQ., 2025 E. Main Street, Richmond,
Virginia 23223, and JEFFREY L. EVERHART, ESQ., 201 N.
Boulevard, Richmond, Virginia 23220, counsel for the
defendant;

The defendant, Andre L. Graham, present in person.
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THE CLERK: Case of Commonwealth of
Virginia against Andre L. Graham. Is the
Commonwealth ready, Mr. Barry?

MR. BARRY: Yes, ma’am.

THE CLERK: Is the defendant ready,
Mr. Geary and Mr. Everhart?

MR. GEARY: Yes.

MR. EVERHART: Yes, ma‘’am.

THE COURT: All right. What’s this?

MR. GEARY: One of the reasons we are
principally here is to get the defendant
transferred from Chesterfield County to the
jail in Henrico. He cannot be put in the City
Jail because the co-defendant is still there.
He was sentenced this week in Chesterfield on a
conviction there so he is no longer,
Chesterfield really no longer has jurisdiction
over him. Mr. Everhart told you the last time
we were here it is very difficult see him
there. There is only one place for the lawyers
to see their clients. It’s crowded and often
times you have to wait. We talked to Mr.
Barry. He absolutely has no opposition to
having him transferred to Henrico County.

THE COURT: Is the Sheriff of Henrico
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going to take him?

MR. BARRY: He is a Richmond prisoner
now. The only thing that’s holding him is
Richmond. And, we can’t put him in Richmond
because Sheppard is already there.

THE COURT: I know. He is being held
under a life sentence, I undersfand, in
Chesterfield. He is there held in the
Department of Corrections.

MR. BARRY: Yes, but he is also our
prisoner because he is coming up fer trial on
October 4th.

THE COURT: They can send him to the
Department of Corrections.

MR. BARRY: Well, I am in agreement.
I want them to have maximum access so there is
no issue of inadequate representation of
counsel. They have been working on this case
now for a long time. They need to get to see
him. I know it is difficult to talk to people
in Chesterfield County. I can’t put him in the
City Jail. I’m just respectfully asking the
Court to suggest to the jail that he be moved
back to the jurisdiction of the City of

Richmond and then sent to Henrico.
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THE COURT: I really don’t know if
the Court has any jurisdiction to do that.

MR. BARRY: All right.

THE COURT: I can bring him down one
day or two days early. I don’t think the Court
ought to be involved in the security of
prisoners. I really don’t. Chesterfield is
not but a couple -- I don’t know if it is any
further than Henrico from the courthouse.

MR. BARRY: I don’t think it is the
distance that’s the issue. But, anyway, I
wanted to bring that to the Court’s attention
because they have come to me on several
occasions and asked me to move the prisoner. I
don’t have authority. I know that. But, I do
know he has been sentenced in Chesterfield
County and at this point --

THE COURT: I think he stays in
Chesterfield until we have an order to bring
him to court here. Then if the Sheriffs want
to work out some agreement that’s all right.
He is a prisoner of Chesterfield under a valid
sentence.

MR. BARRY: All right.

THE COURT: The next step would be
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for them to send him to the Department of
Corrections. Probably the Department of
Corrections would have sent for him had it not
been for the Richmond charges.

MR. BARRY: That’s correct.

THE COURT: We used to have the
penitentiary in Richmond. We don’t have the
penitentiary anymore. I really don’t know the
closest correctional facility which is a
maximum security unless it’s Mecklenburg. I
wouldn’t say he would remain here in the
Richmond area.

MR. BARRY: Maybe we can take this up
with the Sheriff.

THE COURT: I can’t even tell the
director of the Department of Corrections where
to put a prisoner.

MR. BARRY: Let me suggest to the
Court the other reason for this motion is I
wanted to put both the Court and the defense on
notice, and I will follow this up with a
written motion, that it is my intent in this
case to bring victim impact evidence before the
Court in the event that we get to the

sentencing phase of the trial.
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THE COURT: I imagine it’s going to
be a bifurcated trial?

MR. BARRY: Well, it will be. But, I
am specifically speaking of victim impact in
the event that there is a capital murder
conviction. So I want the Court to be aware
and I want the defense to be aware. And I have
already filled out their Bill of Particulars as
to what I intend to do. But victim impact
until recently, obviously there is a statute
dealing with it in Virginia that says that you
can’t use it. But the Virginia Supreme Court
says -- excuse me, the United States Supreme
Court says you can use victim impact. So, I
just want the Court to be aware and I want the
defense to be aware, and I will go ahead and
follow it up with a memorandum, Pavne v.
Booker, that this is going to be the case. And
I am going to have impact witnesses on both the
impact on the family and impact on the
community. And, I am not going to overdo it.

I will have at least three people here that
will testify specifically as to victim impact.

THE COURT: All right. Any other

questions?

39

THERESA S. GRIFFITH
COURT REPORTER
(804) 755-7377




© 0o N o o B~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

MR. GEARY: No, sir.
MR. EVERHART: No, Judge.

THE COURT: Return the prisoner.
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CERTIFICATE OF COURT PORT

I, Theresa S. Griffith, hereby certify that I
was the court reporter in the Circuit Court of the City of
Richmond, Manchester Division, on August 26, 1994, at the
time of the Motions herein.

I further certify that the foregoing transcript
is true and accurate, to the best of my ability.

Given under my hand this 2nd day of December,

1994.

I of St

Theresa S. Griffith - ¢glirt Reporter
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VIRGINTIA:
IN THE CIRCUIT COURT OF THE CITY OF RICHMOND

Manchester Division

* k& % % &k * k *x *k % % *x * %k * * *

COMMONWEALTH OF VIRGINIA
-Vs- FILE NOS. 94-641F
THROUGH 94-648F
ANDRE L. GRAHAM

* % % % % ¥ ¥ %

* % % % % % %k * % % k * * *x *x *

Transcript of the First Day of Trial in the
above-styled matter, when heard on October 4, 1994, before

the Honorable James B. Wilkinson, Judge and jury.

APPEARANCES:

LEARNED D. BARRY, ESQ., Deputy Commonwealth’s Attorney for
the City of Richmond;

ROBERT P. GEARY, ESQ., 2025 E. Main Street, Richmond,
Virginia 23223, and JEFFREY L. EVERHART, ESQ., 201 N.
Boulevard, Richmond, Virginia 23220, counsel for the
defendant ;

The defendant, Andre L. Graham, present in person.
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WITNESSES: DIRECT: CROSS:
Michael Ayers 261 265
James Jones 270 275
Harold Giles 281 283
Thomas Searles 287 294
Marilyn Stack 299

Jack Daniel, M.D. 301

Edward Martin 305 313
William Broaddus, M.D. 317

Gary McGregor 323 326
W. F. Showalter 328 231
Ann Jones 336

Priscilla Booker 339 349
Steve A. Dalton 366 370
Leland W. Kennedy 376

EXHIBITS: PAGE:

For the Commonwealth:

1 - Aerial Photograph 265
2 - Pictures (A - F) 290
3 - Photo 291
4 - 3 Evidence Canisters-bullets 292
5 = Photo 293
6 - Framed Picture (Sheryl Stack) 299
7 = Pocketbook 300
8 = Autopsy Report 303
9 - Pictures (A and B) 309
10 - Photo (Edward Martin) 312
11 - Weapon 331
12 - Phone Bill 344
13 - Fingerprints Sheets (Graham) 367
14 - Photospread 370
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MR. BARRY: We are all in favor of
cameras in the courtroom. But, in a case such
as this I think jurors can be intimidated, even
though they are being advised that they are not
being photographed. I think it is going to
make it more difficult for us to get a jury.

It also can have an intimidating affect on any
witnesses. So, the Commonwealth would move to
respectfully ask the cameras to exit the
courtroomn.

MR. GEARY: On behalf of the
defendant I would join in the motion. I would
like the Court to know that the information I
have in the co-defendant’s case in Chesterfield
two weeks ago, the jurors asked Judge Sheldon
to seal the files so no one would know who they
were. I think in that type of case and the
case that this is in terms of the defendant’s
right to a fair trial, the cameras should not
be allowed in the courtroom.

THE COURT: Well, if that’s the
feelings of the attorneys the Court will grant
it. I am sorry. The lawyers don’t want the
cameras in the courtroom. I am going to grant

their motion. There’s no sense in putting
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error, so you cannot televise it.
NEWS REPORTER: Excuse me?
THE COURT: You cannot televise it

because the lawyers object to it. I am sorry.

I didn’t object to it. They did. There’s no

sense in putting something else for them to
argue about.

NEWS REPORTER: I heard you were in
favor of it, Your Honor. And, I appreciate
that.

THE COURT: VYes, sir. I am in favor
of it. There is no sense in putting another
matter in the record. All right. Are we ready
for the defendant?

MR. BARRY: Yes, sir.

THE CLERK: Case of Commonwealth of
Virginia against Andre L. Graham. Is the
Commonwealth prepared, Mr. Barry?

MR. BARRY: Yes, ma’am.

THE CLERK: 1Is the defendant ready,
Mr. Everhart and Mr. Geary?

MR. EVERHART: Yes, ma‘’am.

THE CLERK: Andre Graham, you stand
charged that on or about October the 8th of

1993, did feloniously and unlawfully kill and
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murder one Sheryl L. Stack, in a willful,
deliberate and premeditated manner during the
commission of a robbery of Edward Martin and
while armed with a deadly weapon. Do you plead
guilty or not guilty?

THE DEFENDANT: Not guilty.

THE CLERK: You stand'charged that on
or about October the 8th of 1993, did
feloniously and unlawfully use or display in a
threatening manner a firearm while, during, and
in the commission of the capital murder of
Sheryl L. Stack. Do you plead guilty or not
guilty?

THE DEFENDANT: Not guilty.

THE CLERK: You stand charged that on
or about October the 8th 1993, did feloniously
and unlawfully attempt to rob one Sheryl L.
Stack of United States currency. Do you plead
guilty or not guilty?

THE DEFENDANT: Not guilty.

THE CLERK: You stand charged that on
or about October the 8th 1993, did feloniously
and unlawfully use or display in a threatening
manner a firearm while, during and in the

commission of the attempted robbery of Sheryl
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L. Stack. Do you plead guilty or not guilty?

THE DEFENDANT: Not guilty.

THE CLERK: You stand charged that on
or about October the 8th, 1993, did
feloniously, unlawfully and maliciously cause
bodily injury to Edward Martin, with the intent
to maim, disfigure, disable or kill the said
Edward Martin. Do you plead guilty or not
guilty?

THE DEFENDANT: Not guilty.

THE CLERK: You stand charged that on
or about October the 8th, 1994, did unlawfully
and feloniously use or display in a threatening
manner a firearm while maliciously causing
bodily injury to Edward Martin. Do you plead
guilty or not guilty?

THE DEFENDANT: Not guilty.

THE CLERK: Gentlemen, that date
should be ‘93, should it not?

MR. BARRY: Yes, Madam Clerk.

THE CLERK: You stand charged that on
or about October the 8th, 1993, did feloniously
and unlawfully rob one Edward Martin of United

States currency. Do you plead guilty or not

guilty?
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THE DEFENDANT: Not guilty.

THE CLERK: You stand charged that on
or about October the 8th, 1993, did feloniously
and unlawfully use or display in a threatening
manner a firearm while, during, and in the
commission of the robbery of Edward Martin. Do
you plead guilty or not guilty?-

THE DEFENDANT: Not guilty.

THE CLERK: You stand charged that on
or about October the 5th, 1993, did
feloniously, unlawfully, and maliciously cause
bodily injury to Dennis Miller with the intent
to maim, disfigure, disable or kill the said
Dennis Miller.

MR. BARRY: We are not going forward
with that at this time.

THE CLERK: Put it aside?

MR. BARRY: Yes. Anything associated
with Dennis Miller we are not proceeding on at
this time.

THE CLERK: All right. That should
conclude them. Do you agree?

MR. BARRY: Yes.

THE CLERK: By your pleas of not

guilty you have a choice of trial by a Judge or
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trial by a jury. Which do you prefer, sir?

THE DEFENDANT: Jury.

THE CLERK: Thank you.

THE COURT: All right, gentlemen,
what the Court is going to do is just call each
juror individually, place them there. I will
ask them preliminary gquestions then you may ask
them any questions you desire that are
relevant. You may have your seat. After we
get the first juror in here we will commence.
How many charges are there?

THE CLERK: A total of eight, Judge.
Juror number 848, Peter Naoroz. Do you
solemnly swear the answers you shall give shall
be the truth, the whole truth, and nothing but
the truth, so help you God?

MR. NAOROZ: I do.

THE CLERK: Thank you. You may be
seated, sir.

THE COURT: I will ask you some
questions, not to embarrass you but to find
your impartiality in this case. Were you
present in the Circuit Court of the City of
Richmond on June the 9th, 1994, at the

Manchester Courthouse at which time the grand
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jury was instructed in this case? Did you
report?

MR. NAOROZ: No, I wasn’t.

THE COURT: Are you related by blood
or marriage to Andre L. Graham or did you know
Sheryl L. Stack?

MR. NAOROZ: No, sir, I don’t.

THE COURT: Do you happen to know
Edward, a person named Edward Martin?

MR. NAOROZ: ©No, I don’t.

THE COURT: This is a capital murder
case which means the death penalty could be
imposed. Do you have any religious,
conscientious scruples or other matters that
would keep you from imposing the death penalty
in the proper case?

MR. NAOROZ: ©No, I don’t.

THE COURT: All right. Do you have
any close members of your family such as
mother, father, sister, brother, child or
children that are involved in law enforcement,
such as police officer?

MR. NAOROZ: No, sir, I don’t.

THE COURT: This case will probably

take three days. Do you have anything in those
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three days that would keep you from giving your
attention, full attention to the evidence and
law in this matter?

MR. NAOROZ: No, sir, not to a matter
of this extent, no.

THE COURT: At the conclusion of the
case I will instruct you as to the law
involved. You might disagree with the law but
would you follow it?

MR. NAOROZ: I will.

THE COURT: All right. Do you know
anything about the case or read anything about
the case?

MR. NAOROZ: (Shakes head no).

THE COURT: It is an alleged killing
of a young lady at the Steak and Ale parking
lot and another young man was wounded. Have
you read anything? I just do that to refresh
your memory.

MR. NAOROZ: No, sir, I haven’t.

THE COURT: Can you sit fairly and
impartially in this matter?

MR. NAOROZ: I believe so, Your
Honor.

THE COURT: All right, gentlemen, the
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Court is satisfied. If anyone wishes to ask
questions commencing with the Commonwealth.

MR. BARRY: Sir, my name is Learned
Barry. I represent the Commonwealth today.
Just to be on the safe side, this was the young
lady that was killed. Do you recognize her in
any way?

MR. NAOROZ: ©No, I don‘t.

MR. BARRY: The family members of
both victims are sitting right here in the
courtroom to my right. Do you recognize them?

MR. NAOROZ: No.

MR. BARRY: All right. Thank you.
Judge, I have no objection. This gentleman is
fine. Thank you.

THE COURT: All right, Mr. Everhart,
Mr. Geary, excuse me. All right, Mr. Geary.

MR. GEARY: Would you tell me how you
pronounce your last name.

MR. NAOROZ: Naoroz. I believe it is
misspelled. 1It’s r-o-z.

MR. GEARY: r-o0-z. As Judge
Wilkinson told you, he is going to instruct you
if you sit on this jury he is going to instruct

you what the law is. One of the things that he
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will tell you is in a criminal case in Virginia
the person on trial is presumed to be innocent
and that presumption goes with them unless and
until the Commonwealth of Virginia proves him
guilty beyond a reasonable doubt. Do you have
any trouble accepting that instruction from
Judge Wilkinson?

MR. NAOROZ: Not at all.

MR. GEARY: He also told you this is
a capital murder case. It is to be tried in
two different phases. And the first phase the
jury, 12 people, make a determination of guilt
or innocence. If they find him guilty of
capital murder there is a second phase which is
called the penalty phase. 1In that penalty
phase the jury has two options, they can return
a judgment of the death penalty or one of life
imprisonment. No matter what the facts of the
case would be, would you feel inclined normally
to vote in favor of the death penalty?

MR. NAOROZ: No matter what the facts
of the case are?

MR. GEARY: Yes. You always vote for
the death penalty no matter what the facts are?

MR. NAOROZ: No. Well, it depends on
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what the law, how the facts come out based on
the law.

MR. GEARY: So, would you be willing
to decide this case, if it got to the second
phase, knowing that there are two penalties
that you could fairly determine whether it
should be penalty A or penalty B, depending on
what the law is?

MR. NAOROZ: I guess I don’t
understand the question.

THE COURT: I think what the question
really is, sir, would you consider both
penalties in your deliberation in fixing the
penalty should you reach that stage of the
trial?

MR. NAOROZ: I would consider
everything, Your Honor.

MR. GEARY: Do you have any strong
feelings in favor of or against the death
penalty?

MR. NAOROZ: At this present time I
don’t have any strong feelings for it or
against it.

MR. GEARY: Judge, I intend to ask

the juror at this point a couple questions that
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34.

Turner v. Murray, a U. S. Supreme Court case at
Southampton where Judge Kulp argued before the
Supreme Court on racial bias.

THE COURT: All right.

MR. GEARY: Mr. Naoroz, this is the
defendant here, Andre Graham. He is black.

You saw the picture of the young lady, Sheryl
Stack. She is white. Edward Martin is white.
Would the fact that she is of a different race
from you, the fact that he is a different race
from the victims in this case, make you more
inclined to find him guilty or more inclined to
give him the death penalty if we get to the
second phase of the case?

MR. NAOROZ: Absolutely not.

MR. GEARY: You would not let race of
the parties in any way color or interfere with
your judgment in this case?

MR. NAOROZ: I would hope not.

MR. GEARY: Would you make a hundred
percent effort to do that?

MR. NAOROZ: Yes, I would.

MR. GEARY: Thank you, Judge. I have
no further questions.

THE COURT: All right, sir. You can
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seat this juror.

THE CLERK: Juror number 502, Edie
Miles. Do you solemnly swear the answers you
shall give shall be the truth, the whole truth,
and nothing but the truth, so help you God?

MS. MILES: I do.

THE CLERK: You may be seated, ma’am.

THE COURT: Ms. Miles, I am going to
ask you some questions, none of which are to
embarrass you, but only to seek or find your
impartiality in this matter. Were you present
in the Circuit Court of the City of Richmond,
at the Manchester Courthouse, on June 9th,
1994, at which time the grand jury was charged
in this case?

MS. MILES: Yes.

THE COURT: You were in the court?
You weren’t here on June the 9th, were you?

MS. MILES: I didn’t hear what you
said.

THE COURT: You weren’t here on June
the 9th, were you?

MS. MILES: No, I was not.

THE COURT: All right. Are you

related by blood or marriage or do you know
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Andre L. Graham or did you know Sheryl L.
Stack, or do you know Edward Martin?

MS. MILES: No.

THE COURT: This is a capital murder
case which means that the jury can give the
death penalty. Do you have any religious,
conscientious scruples or other matters that
would keep you from imposing the death penalty
in the proper case?

MS. MILES: ©No, I do not.

THE COURT: All right. This happened
out at the Steak and Ale parking lot, where a
young lady was killed and another man wounded.
Do you know anything about the case? Have you
read or heard anything about it?

MS. MILES: No, I have not.

THE COURT: All right. Are you
sensible of -- let me ask you this. Do you
have any close members of your family such as
mother, father, sister or brother that are
members, or children, that are a member of law
enforcement such as police officer, deputy
sheriff, DEA, FBI agent, anything like that?

MS. MILES: No, I do not.

THE COURT: At the conclusion of this
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case I will instruct you as to the law. You
might not agree with that law but would you
follow it?

MS. MILES: Yes I will.

THE COURT: Are you sensible of any
bias or prejudice whatsoever that would keep
you from giving the Commonwealth and the
accused a fair and impartial trial based on the
law and the evidence?

MS. MILES: No, I am not.

THE COURT: All right, Mr. Barry, you
may commence your questions.

MR. BARRY: Ms. Miles, my name is
Learned Barry. I represent the Commonwealth
here in south Richmond. It’s my obligation to
put on evidence in the case today. I don’t
believe I have ever met you, have I?

MS. MILES: Not to my knowledge.

MR. BARRY: Fine. Mr. Everhart and
Mr. Geary are the defense attorneys. Mr.
Graham is the defendant. Do you know any of
those gentlemen?

MS. MILES: No, I do not.

MR. BARRY: Do you or have you ever

had a son or a daughter killed while you were
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living here in Richmond?

MS. MILES: No, I haven’t.

MR. BARRY: Thank you. This lady is
fine. Thank you very much, Judge.

THE COURT: All right, Mr. Geary.

MR. GEARY: If you sit on this jury
Judge Wilkinson will tell you what the law is.
And one of the things he is going to tell you
is that Mr. Graham sitting here is presumed to
be innocent, has a presumption of innocence.
Would you be willing to follow that instruction
for Judge Wilkinson?

MS. MILES: Yes, I would.

MR. GEARY: He is also going to tell
you that the Commonwealth, Mr. Barry, and the
Commonwealth of Virginia have the burden of
proving Mr. Graham is guilty beyond a
reasonable doubt. Would you follow that
instruction?

MS. MILES: VYes, I will.

MR. GEARY: Do you have any strong
feelings one way or another about the death
penalty?

MS. MILES: No, I do not.

MR. GEARY: Do you know of any reason
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at all why you couldn’t serve in this case and
follow the Judge’s instructions and the oath of
the jurors?

MS. MILES: No, I do not.

MR. GEARY: You can give a fair trial
to the Commonwealth of Virginia and Andre
Graham? |

MS. MILES: Yes, I would.

MR. GEARY: Thank you. I have no
further questions.

THE COURT: All right. She will be a
proper juror. Please seat her in the jury
room.

THE CLERK: Juror number 299, Dawn
Hamlin. Do you solemnly swear the answers you
shall give shall be the truth, the whole truth,
and nothing but the truth, so help you God?

MS. HAMLIN: 1T do.

THE CLERK: You may be seated, ma’am.

THE COURT: All right, ma‘’am, we are
going to ask you some questions, none of which
are set to embarrass you, but only to find your
impartiality in this case. Were you present in
the Circuit Court of the City of Richmond on

June 9th, 1994, at which time the grand jury .
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was charged?

MS. HAMLIN: No.

THE COURT: All right. Are you
related by blood or marriage or do you know
Andre L. Graham?

MS. HAMLIN: No.

THE COURT: Did you know Sheryl L.
Stack?

MS. HAMLIN: No.

THE COURT: Do you know a person
named Edward Martin?

MS. HAMLIN: No.

THE COURT: This was an alleged crime
that took place at the Steak and Ale parking
lot where a young lady was killed and a young
man, young gentleman was wounded. Have you
heard or read anything about the case?

MS. HAMLIN: No.

THE COURT: Do you have any
religious, conscientious scruples or other
things that would keep you from imposing the
death penalty in the proper case?

MS. HAMLIN: No.

THE COURT: All right. At the

conclusion of this case I will instruct you as
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to the law. Would you follow that law,
although you disagree with it?

MS. HAMLIN: Yes.

THE COURT: All right. Are you
sensible of any bias or prejudice whatsoever
that would keep you from giving the
Commonwealth and the accused a fair and
impartial trial based on the law and the
evidence?

MS. HAMLIN: No.

THE COURT: All right, Mr. Barry, you
may have your gquestions.

MR. BARRY: Ma’am, my name is Learned
Barry and I am going to be representing the
Commonwealth today. I am commonly called a
prosecutor. These two gentlemen sitting over
here are Mr. Geary and Mr. Everhart. They are
commonly called defense attorneys. I don’‘t
think I’ve ever met you. Have you ever met
either of those gentlemen?

MS. HAMLIN: No.

MR. BARRY: The defendant’s name is
Graham. Have you ever seen or heard of him,
Andre Graham?

MS. HAMLIN: No.
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MR. BARRY: The location that I have
as his address is 4000 Midlothian Pike and 3400
block of Walmsley Boulevard. Do you live in
either of those areas?

MS. HAMLIN: No.

MR. BARRY: Now, the Judge asked you
whether or not you have any particular feeling
one way or the other about the death penalty.
In this case quite frankly we may reach a point
in the trial where I, as the Commonwealth’s
representative, will ask the jury to find the
death penalty. You are telling me that you
morally and religiously have no objection to me
presenting that evidence to you and asking you
to consider the death penalty?

MS. HAMLIN: No.

MR. BARRY: Well, that’s fine. We
just need to find these things out ahead of
time. We are not here to embarrass you. This
lady is fine, Judge. Thank you very much.

THE COURT: All right, Mr. Geary.

MR. GEARY: Thank you, Judge. Ma’am,
I would like to ask you a couple of questions,
too. I’m not, neither Mr. Barry nor I are not

trying to embarrass you by anything that we
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ask. You’re listed on the information sheet
that we have as 21 years old; is that correct?

MS. HAMLIN: Yes.

MR. GEARY: The young lady that was
killed in this case was about the same age.
Would that have any affect on how you decide
the case because the victim was about the same
age as you are?

MS. HAMLIN: No.

MR. GEARY: As Judge Wilkinson told
you and Mr. Barry told you, this is called a
capital murder case. We try the qguilt or
innocence case first, and if Mr. Graham is
found guilty then we go to a second phase and
that’s what Mr. Barry was talking about where
there is evidence about what punishment is. 1In
Virginia, as Judge Wilkinson will tell you, if
we get to the second phase, and we don’t know
whether we will or not. But, if we do there
are only two punishments the jury can impose.
One is the death penalty one is life
imprisonment. Would you be willing to listen
to all the evidence and decide what punishment
to impose when you get there based on what you

hear, what you see, what Judge Wilkinson tells
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44.

you?

MS. HAMLIN: Yes.

MR. GEARY: Do you think that you
would favor one over the other, life in prison
over the death penalty or death penalty over
life imprisonment?

MS. HAMLIN: No.

MR. GEARY: Another thing that the
Judge will tell you is that Mr. Graham sits
here, if you’re on this jury during this trial,
there is a presumption of innocence that he is
presumed under Virginia law and the United
States law that he is innocent, that the only
time he can be found guilty is if the
prosecution proves that beyond a reasonable
doubt. Are you willing to accept that
instruction from Judge Wilkinson and follow
that instruction if you’re on the jury?

MS. HAMLIN: Yes.

MR. GEARY: Thank you, Judge.

THE COURT: All right. You may go to
the jury room. Go this way, ma‘’am, please.

THE CLERK: Juror number 714, Sherry
Taylor. Ms. Taylor, would remain standing and

raise your right hand? Do you solemnly swear
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45,

the answers you shall give shall be the truth,
the whole truth, and nothing but the truth so
help you God?

MS. TAYLOR: I do.

THE CLERK: You may be seated.

THE COURT: Ms. Taylor, we are going
to ask you some questions, none of which are to
embarrass you but to find out your impartiality
in this matter. Were you in the Circuit Court
of the City of Richmond, Manchester Courthouse,
on June 9th, 1994, at which time the grand jury
was charged?

MS. TAYLOR: No.

THE COURT: All right. Are you
related by blood or marriage or do you Kknow
Andre L. Graham or did you know Sheryl L.
Stack, or do you know a man, a person by the
name of Edward Martin?

MS. TAYILOR: No.

THE COURT: This alleged crime took
place on the parking lot of the Steak and Ale.
Have you read or heard anything about the case?

MS. TAYLOR: Yes, I believe so.

THE COURT: Have you, from what you

have read or heard have you expressed or formed
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any opinion as to the guilt or innocence of the
defendant?

MS. TAYLOR: No.

THE COURT: This is a capital murder
case which means the death penalty may be
imposed. Do you have any religious,
conscientious scruples or other matters that
would keep you from imposing the death penalty
in the proper case?

MS. TAYILOR: 1It’s hard to say.

THE COURT: Pardon?

MS. TAYLOR: Probably, yeah.

THE COURT: Well, let’s put it this
way, would it come to the point where you would
hang the jury other than vote for guilty?

MS. TAYLOR: Maybe. That’s hard to
say.

THE COURT: Pardon?

MS. TAYLOR: No.

THE COURT: 1In the proper case you
could impose the death penalty?

MS. TAYLOR: Yeah.

THE COURT: All right. At the
conclusion of the case I will instruct you as

to the law in the case. You might disagree
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with this law but would you follow it?

MS. TAYLOR: Yes.

THE COURT: All right. Are you
sensible -- oh, do you have any close members
of your family such as mother, father, sister,
brother, or child or children that are a member
of a law enforcement agency such as a security
officer, police officer, DEA, sheriff, anything
like that?

MS. TAYILOR: No.

THE COURT: Are you sensible of any
bias or prejudice whatsoever that would keep
you from giving the Commonwealth and the
accused a fair and impartial trial based on the
law and the evidence?

MS. TAYLOR: No.

THE COURT: All right, Mr. Barry.

MR. BARRY: We bring you in here and
the first thing we say is can you pull the
switch and it kind of takes your breath away,
doesn’t it?

MS. TAYLOR: Yeah.

MR. BARRY: This is the young lady
that was killed. Do you recognize her?

MS. TAYILOR: No.
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48.

MR. BARRY: Her name was Stack, S-t-
a-c-k. She was from Bracey, Virginia. Her
family is sitting right here in the courtroom.
Do you recognize any of them?

MS. TAYILOR: No.

MR. BARRY: Okay. Help me just for a
second. Let’s explore the possibility a little
bit more. This is a two phase trial. First
guilt or innocence. And, in the event that he
is found guilty of capital murder then we move
into a second phase in which the decision is
life or death. Do you really feel in your
heart that if I give you the appropriate
evidence that you can vote for a death penalty?

MS. TAYILOR: Can I say that
definitely, no, I don’t think so.

MR. BARRY: Because if you have any
hesitation you really have to sit here and be
able to say I will equally consider life or
death and be able to make either decision.

And, if you really can’t consider death then we
really can’t let you sit.

MS. TAYLOR: All right.

THE COURT: That is not necessarily

S0.
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MR. BARRY: She has to be able to at
least consider it.

THE COURT: But, she has got to
almost go so far as to say she would hang the
jury and not vote for the death penalty under
the rules in the case. Would you hang the jury
before you would vote for capital murder, a
conviction of capital murder?

MS. TAYIOR: Gosh, I would have to
say yes because I can’t definitely say no.

I’ve never been in that situation before.

THE COURT: Nobody is going to bite
you. Your feelings are your feelings. Can you
or can’t you?

MS. TAYIOR: I would say I probably
would hang the jury other than cast the vote
for the death penalty.

THE COURT: Your feelings are that
strong?

MS. TAYILOR: Yes.

THE COURT: All right. Y’all want to
ask any more questions?

MR. GEARY: Yes, Judge.

THE COURT: Mr. Geary.

MR. GEARY: Ms. Taylor, my name is
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50.

Bob Geary. I am one of the lawyers for Mr.
Graham. The feelings that you have about the
death penalty, as Mr. Barry indicated to you,
it’s kind of a shock to walk in here, like he
said the first question you’re asked is whether
you can send somebody to the electric chair.
What the law requires is that you be willing to
consider in the penalty phase, if it gets
there, there is no way of knowing whether it’s
going to get there. But, if it gets to that
second phase the law requires that you be
willing to consider two options, one under
Virginia law is the death penalty. The other
option under Virginia law is life imprisonment.
What the Judge was asking you, what Mr. Barry
was asking you, and what I am asking you is are
you able as you sit there today, without
knowing the facts in this case, without knowing
what’s going to happen in the first phase, not
knowing if we get to the second phase what the
evidence will be in the second phase, are you
willing to sit as one of the 12 jurors and say
I will honestly and fairly listen to the
evidence and follow the Judge’s instructions

and decide whether or not punishment is the
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51.

death penalty, or whether punishment of life
imprisonment is the proper form to return?
Would you do that?

MS. TAYLOR: Honestly no, I don’t
think so.

MR. GEARY: No further gquestions.

THE COURT: I will excuse you.

You’re excused.

THE CLERK: Juror number 785, Nella
Wilkerson. Would you raise your right hand?

Do you solemnly swear the answers you shall
give shall be the truth, the whole truth, and
nothing but the truth, so help you God?

MS. WILKERSON: Yes.

THE CLERK: You may be seated.

THE COURT: Ms. Wilkerson, we are
going to ask you some questions, none of which
are to embarrass you, but only to find out your
impartiality in this matter. Were you present
in the Circuit Court of the City of Richmond at
the Manchester Courthouse on June the 9th,
1994, at which time the grand jury was charged?
Were you here June 9th?

MS. WILKERSON: I didn’t hear you.

THE COURT: Were you here on June
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52.

9th, 1994, when the grand jury was charged?

MS. WILKERSON: No.

THE COURT: All right. Do you know
or are you related by blood or marriage or did
you know Sheryl Stack or do you know Edward
Martin?

MS. WILKERSON: No.

THE COURT: All right. This alleged
crime took place at the Steak and Ale parking
lot where a young lady was Kkilled and young man
was wounded. Have you read, heard or discussed
the case in any way?

MS. WILKERSON: I read it in the
newspapers but I haven’t discussed it with
anyone.

THE COURT: From what you have read,
have you expressed or formed an opinion as to
the guilt or innocence of the defendant?

MS. WILKERSON: No.

THE COURT: All right. This is a
capital murder case which means the death
penalty can be imposed. Do you have any
religious, conscientious scruples or other
matters that would keep you from imposing the

death penalty or considering it in the proper
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case?

MS. WILKERSON: No.

THE COURT: Do you have any close
members of your family such as mother, father,
sister, brother, child or children that are
involved in law enforcement such as police,
deputy sheriff and so forth?

MS. WILKERSON: No.

THE COURT: All right. At the
conclusion of the evidence in this case I will
instruct you as to the law. You might disagree
with that law but would you follow it?

MS. WILKERSON: Yes.

THE COURT: Are you sensible of any
bias or prejudice whatsoever that would keep
you from giving the Commonwealth and the
accused a fair and impartial trial based on the
law and the evidence?

MS. WILKERSON: No.

THE COURT: All right, Mr. Barry, if
you have any questions.

MR. BARRY: Ms. Wilkerson, my name is
Learned Barry. I represent the Commonwealth
and will be prosecuting the defendant today.

This young lady’s name is Sheryl Stack. Do you
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recognize her?

MS. WILKERSON: No.

MR. BARRY: Her mother and father are
sitting over here on the second row. The
gentleman has a green shirt on. Do you
recognize them?

MS. WILKERSON: No.

MR. BARRY: Have you ever come in
contact with either Mr. Everhart or Mr. Geary?
Those are the two white males sitting there in
coats and ties.

MS. WILKERSON: No, sir.

MR. BARRY: And, the fellow next to
them is Andre Graham. He is the defendant.
Have you ever come in contact with him?

MS. WILKERSON No.

MR. BARRY: Thank you. This lady is
acceptable to the Commonwealth.

THE COURT: All right, Mr. Geary.

MR. GEARY: Judge, with the Court’s
permission.

THE COURT: Excuse me, y’all are
switching. All right.

MR. EVERHART: With the Court’s

permission.
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THE COURT: All right.

MR. EVERHART: Good morning, Ms.
Wilkerson. I am Jeff Everhart, as Mr. Barry
said a moment ago. And, along with Bob Geary,
the gentleman to my left, I represent Andre
Graham. Have you ever sat on a criminal jury
before?

MS. WILKERSON: One time.

MR. EVERHART: How long ago was that?

MS. WILKERSON: About four or five
years ago.

MR. EVERHART: Do you recall what
kind of case it was?

MS. WILKERSON: It was a drug case.

MR. EVERHART: Drug case. Was that
in the City of Richmond or did you live
somewhere else then?

MS. WILKERSON: Yes, the city.

MR. EVERHART: Do you recall whether
you found, well, not you, whether the jury
found the gentleman guilty or not guilty?

MS. WILKERSON: Not gquilty.

MR. EVERHART: So, you understand
that the burden in this case is on the

Commonwealth to prove Andre Graham guilty
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56.

beyond a reasonable doubt?

MS. WILKERSON: Yes.

MR. EVERHART: And, you heard Judge
Wilkinson a few minutes ago talk about the
possibility of the imposition of the death
penalty? You heard the Judge Wilkinson say
that, correct?

MS. WILKERSON: Yes.

MR. EVERHART: Do you understand that
in this type of case there are actually two
stages. The first stage you and the fellow
members of the jury would determine whether or
not Mr. Graham were guilty or not guilty; do
you understand that?

MS. WILKERSON: Yes, sir.

MR. EVERHART: And, do you understand
if that you determine he were guilty of the
crime of capital murder then there would be in
essence a second trial, a trial within a trial,
and in that trial the Commonwealth would
produce evidence to attempt to convince you
that this crime and Andre Graham’s either
background or whatever warranted the imposition
of the death penalty; do you understand that?

MS. WILKERSON: Yes.
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MR. EVERHART: Of course, you
understand Mr. Geary and I would ke trying to
convince you otherwise; do you understand that?

MS. WILKERSON: Yes, sir.

MR. EVERHART: Now, as you -- I don’t
know if Mr. Barry showed you the picture of the
young lady who was killed, Ms. Stack. Didn’t
he show you that?

MS. WILKERSON: Yes, sir.

MR. EVERHART: As you can see from
the picture Ms. Stack was a white woman. Mr.
Graham obviously is a black male. Does the
fact that the victim and the accused are of
different races, does that cause you any
problem? Does that impose any sort of bias in
your mind?

MS. WILKERSON: No.

MR. EVERHART: Have you or any
members of your immediate family, by that I
mean brothers, sisters, parents, children, been
the victims of a violent crime?

MS. WILKERSON: Yes.

MR. EVERHART: Without naming that
person what would that person’s relationship to

you be and what were they the victim of, what
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kind of crime?

MS. WILKERSON: My son, gunshot
wound.

MR. EVERHART: How long ago was that,
please, ma’am?

MS. WILKERSON: It was in April of
this year.

MR. EVERHART: The crimes that Mr.
Graham is charged with, the crimes that he
stands charged with include the malicious or
felonious, the malicious wounding or felonious
assault of a young man named Edward Martin.
Obviously, he is charged with the murder of
Sheryl Stack. The wounds that caused Ms.
Stack’s death and the injuries to Mr. Martin
are by gunshot. Does the fact that your son
has suffered gunshot wounds, would that affect
your ability to give Mr. Graham and the
Commonwealth a fair trial in this matter?

MS. WILKERSON: No.

MR. EVERHART: There would be
predisposition in your heart or mind to punish
more harshly because someone in your family
suffered such an injury?

MS. WILKERSON: No.
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MR. EVERHART: Okay. If I can have
just one moment, please, Your Honor. I
apologize ma‘am. Was there ever someone
charged in that crime involving your son?

MS. WILKERSON: I have never heard if
they were.

MR. EVERHART: To the best of your
knowledge no?

MS. WILKERSON: Yes.

MR. EVERHART: Okay. Thank you very
much. No further questions. She is fine.

THE COURT: All right. She may go to
the jury room, please.

THE CLERK: Juror number 753, Arzelle
Walker. Do you solemnly swear the answers you
shall give shall be the truth, the whole truth,
and nothing but the truth, so help you God?

MR. WALKER: Yes, ma’amn.

THE COURT: You may have your seat,
Mr. Walker, please. We are going to ask you
some questions, not to embarrass you but to
find your impartiality in this case. Were you
in the Circuit Court of the City of Richmond at
the Manchester Courthouse on June the 9th,

1994, at which time the grand jury was charged
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in this case?

MR. WALKER: No, sir.

THE COURT: All right. Are you
related by blood or marriage or do you know
Andre L. Graham or did you know Sheryl L. Stack
or do you know Edward Martin?

MR. WALKER: No, sir.

THE COURT: This is an alleged crime
which took place at the Steak and Ale parking
lot out on Midlothian Pike. Have you read or
heard anything about the case?

MR. WALKER: No, sir.

THE COURT: All right. Do you have
any close members of your family such as
mother, father, sister, brother, child or
children that are involved in law enforcement
such as police officer, deputy sheriff?

MR. WALKER: No, sir.

THE COURT: All right. In the proper
case and this is a capital murder case, if you
convict of capital murder you have one or two
choices, either death or life. Would you
consider both of these penalties in your
deliberations in the penalty phase of the case?

MR. WALKER: No, sir.
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THE COURT: Well, do you have any
religious, conscientious scruples or other
things that would keep you from imposing the
death penalty in the proper case?

MR. WALKER: I wouldn’t want to send
nobody to death.

THE COURT: Is your feeling so strong
that you would hang the jury before you would
vote for guilty?

MR. WALKER: Yes, sir.

THE COURT: You would? All right.
Y’all want to ask some questions?

MR. BARRY: No. I just ask he be
excused, Judge.

MR. EVERHART: Judge, if I could have
a couple. Good morning, Mr. Walker. I am Jeff
Everhart. Along with Bob Geary I represent
Andre Graham, the young man who is charged with
these crimes. The Judge has posed a question
to you regarding the death penalty. You
understand from his question that this is a
capital murder case and if everything were to
go, to fall into place so to speak, there would
be the possibility that the jury could

recommend a sentence of death. Do you
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understand that?

MR. WALKER: Yes, sir.

MR. EVERHART: The law in the
Commonwealth of Virginia, I am sure you know,
allows the imposition of the death penalty.

Are you aware of that?

MR. WALKER: Yes, sir.

MR. EVERHART: You have seen in the
newspaper the death penalty has been imposed in
the past, correct?

MR. WALKER: (Shakes head yes).

MR. EVERHART: If Judge Wilkinson
were to instruct you that the law allowed you
to make two decisions if you convicted Andre
Graham of capital murder, you can impose a
penalty of death or a penalty of life
imprisonment. Could you at least sit, consider
the evidence, consider the arguments by Mr.
Barry, either myself or Mr. Geary and consider
the arguments of your fellow jurors? 1In other
words, could you consider both possibilities?

MR. WALKER: No, sir.

THE COURT: No matter how heinous the
crime?

MR. WALKER: I wouldn’t send nobody,
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I wouldn’t send nobody to get killed.

MR. EVERHART: You wouldn’t be
comfortable making that recommendation?

MR. WALKER: No, sir.

MR. EVERHART: Thank you very much.

THE COURT: You may be excused.

THE CLERK: Juror number 657, Charles
Shores. Would you please raise your right
hand? Sir, would you raise your right hand,
Mr. Shores? Do you solemnly swear the answers
you shall give shall be the truth, the whole
truth, and nothing but the truth, so help you
God?

THE COURT: Have a seat right there
Mr. Shores. We are going to ask you some
questions, not to embarrass you but to find
your impartiality in this case. Were you in
the Circuit Court of the City of Richmond, at
the Manchester Courthouse on June the 9th,
1994, at which time the grand jury was charged?

MR. SHORES: I don’t remember.

THE COURT: June 9th, were you here
June 9th?

MR. SHORES: Not the 9th.

THE COURT: What?
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MR. SHORES: I wasn’t here the 9th.

THE COURT: Okay. Do you know, are
you related in any way to Andre L. Grahan,
Edward Martin, or did you know Sheryl Stack?

MR. SHORES: No, I don’t.

THE COURT: This is an alleged crime
which happened on the Steak and Ale parking
lot. Have you read or heard anything about the
case?

MR. SHORES: No.

THE COURT: Do you have any close
members of your family such as mother, father,
sister, brother, child or children, that are or
have been involved in law enforcement such as a
police officer, deputy sheriff?

MR. SHORES: My son-in-law is a state
trooper.

THE COURT: All right. Your son-in-
law being a state trooper, could you sit here
fairly and impartially and listen to the law
and the evidence and decide this case?

MR. SHORES: I wouldn’t think so.

THE COURT: Huh?

MR. SHORES: I wouldn’t think so.

THE COURT: You would have some
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question about it?

MR. SHORES: I don’t know. I don’t
know. I don’t think so, that he knows anything
about it.

THE COURT: I am not talking about
your son-in-law. I am just talking about you.

MR. SHORES: Oh, no.

THE COURT: Could you sit here and
try this case fairly?

MR. SHORES: Ut-huh.

THE COURT: You could not?

MR. SHORES: No.

THE COURT: Do you understand my
question?

MR. SHORES: What do you mean?
Explain it to me again.

THE COURT: Could you sit as a juror
and try this case fairly and impartially?

MR. SHORES: Oh, yeah.

THE COURT: All right. Your son-in-
law being a state trooper wouldn’t bother you
in any way?

MR. SHORES: No.

THE COURT: All right. Do you have

any religious, conscientious scruples or other
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matters that would keep you from imposing the
death penalty in the proper case?

MR. SHORES: No.

THE COURT: You haven’t heard or read
anything about this case?

MR. SHORES: No.

THE COURT: At the conclusion of the
case I will instruct you as to the law. You
might disagree with that law but would you
follow it?

MR. SHORES: Yes, sir.

THE COURT: Could you sit fairly --
are you sensible of any bias or prejudice
whatsoever that would keep you from giving the
Commonwealth and the accused a fair and
impartial trial?

MR. SHORES: No, sir.

THE COURT: All right, Mr. Barry.

MR. BARRY: Mr. Shores, my name is
Learned Barry. I am going to be representing
the Commonwealth in today’s trial. These two
gentlemen, Mr. Geary and Mr. Everhart, are
representing the defendant. I take it you know
neither of these gentlemen?

MR. SHORES: No, I don’t.

87

THERESA S. GRIFFITH
COURT REPORTER
(804) 755-7377




© 0o N O O b

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

67.

MR. BARRY: All right. I’m just
going to point some people out to you in the
audience to see if you know them. See the
gentleman in the green shirt on the second row?

MR. SHORES: Uh-huh. ©No. I don‘t
know him.

MR. BARRY: You don’t know him. That
is Mr. Stack and his wife, Mrs. Stack. You'’ve
never met those folks before?

MR. SHORES: No.

MR. BARRY: They are the mother and
father of the young girl that was killed in
this case. So, no connection whatsoever?

MR. SHORES: No connection.

MR. BARRY: All right. I know the
Judge went through this with you but this is a
case in which I will be seeking the death
penalty. You have no moral or religious
scruples that would prevent you from doing
that?

MR. SHORES: No, sir.

MR. BARRY: All right. This
gentleman is fine, Judge. Thank you very much.

THE COURT: All right, Mr. Everhart.

MR. EVERHART: Thank you. Good
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morning, Mr. Shores. Have you or any members
of your immediate family ever been the victim
of a violent crime?

MR. SHORES: No.

MR. EVERHART: No. Have you ever sat
on a criminal jury before?

MR. SHORES: Yes.

MR. EVERHART: How long ago was that?

MR. SHORES: About four or five years
ago.

MR. EVERHART: Four or five years
ago. Was that here in the City of Richmond?

MR. SHORES: At the John Marshall.

MR. EVERHART: The John Marshall
Courts Building across the river?

MR. SHORES: Right.

MR. EVERHART: Yes, sir. Do you
happen to recall what the person was charged
with in that case?

MR. SHORES: Murder.

MR. EVERHART: Do you recall what the
verdict was in your case?

MR. SHORES: Guilty.

MR. EVERHART: So you know how a

trial works, that the burden is on the
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69.

Commonwealth to prove beyond a reasonable
doubt, et cetera?

MR. SHORES: Right.

MR. EVERHART: And, you can follow
that law?

MR. SHORES: Yes, sir.

MR. EVERHART: Do you understand in a
capital murder case, which is what we have here
today, if you reach that decision, in other
words, if you were part of the jury and you
decided that Andre Graham were guilty of
capital murder, we would have another part of
the trial. Do you understand that?

MR. SHORES: Yes, sir.

MR. EVERHART: And, that the
Commonwealth would try to convince you the
appropriate punishment was death, and we
obviously would try to convince you that in
that case the appropriate punishment was life;
do you understand that?

MR. SHORES: Yes, sir.

MR. EVERHART: You wouldn’t have any
problem following the law as Judge Wilkinson
directed you it was?

MR. SHORES: No, sir.
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MR. EVERHART: You don’t have any
predisposition, if you were to find Andre
Graham guilty of this charge there is no
predisposition in your mind or heart to say the
old eye for an eye?

MR. SHORES: No.

MR. EVERHART: Does the fact that the
young lady that was killed is white and the
fact that Mr. Graham is black, does that
influence you in any way?

MR. SHORES: No, sir.

MR. EVERHART: You don’t have any
belief that he ought to be punished, if you
find him guilty he should be punished more
harshly because he is black and she is white?

MR. SHORES: No, I do not.

MR. EVERHART: Okay. So, in other
words, what you’re telling me, Mr. Barry, and
the Court, is you would be able to hear all the
evidence and you would withhold making any
decisions until you heard it all, right?

MR. SHORES: Yes, sir.

MR. EVERHART: Thank you very much.

THE COURT: All right. You may go to

the jury room.
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THE CLERK: Juror number 297, Larry
Hall. Would you raise your right hand, Mr.
Hall? Do you solemnly swear the answers you
shall give shall be the truth, the whole truth,
and nothing but the truth, so help you God?

MR. HALL: I do.

THE COURT: Mr. Hall, we are going to
ask you some questions just to ascertain your
impartiality in this matter. That’s the only
reason. Were you present in the Circuit Court
of the City of Richmond on June the 9th, 1994,
at which time the grand jury was charged in
this case?

MR. HALL: No, I was not.

THE COURT: All right. Do you know
or are you related in any way by blood or
marriage to Andre L. Graham, Sheryl Stack, or
Edward Martin?

MR. HALL: No.

THE COURT: This alleged crime took
place on the Steak and Ale parking lot on
Midlothian Pike. Have you read or heard
anything about the case?

MR. HALL: I think I might have but I

don’t really remember it very well.
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THE COURT: All right. Did you
express or form any opinion as to the guilt or
innocence of the accused at the time?

MR. HALL: Is that the Steak and Ale?

THE COURT: Yes.

MR. HALL: Can you tell me anymore
about it, or --

THE COURT: Well, it was a young lady
killed there, a young man was wounded. It took
place on October the 8th, 1993. That’s about
all I can tell you about it.

MR. HALL: Okay. I don’t really
specifically remember it.

THE COURT: Then you have not
expressed or formed an opinion as to guilt or
innocence?

MR. HALL: I don’t think so.

THE COURT: Would you be a little
more definite? Have you or have you not?

MR. HALL: No. I work for the
newspaper and I am a librarian there so I do
follow some of the cases and I do form opinions
when I read them. But, I don’t specifically
remember this one, so I guess no.

THE COURT: I am only interested in
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this one. Have you expressed or formed an
opinion?

MR. HALL: No, I have not.

THE COURT: This is a capital murder
case where the death penalty may be imposed if
the evidence justifies it. Do you have any
religious, conscientious scruples or other
matters that would keep you from imposing the
death penalty in the proper case?

MR. HALL: I do.

THE COURT: You do?

MR. HALL: Yes.

THE COURT: Would that be so strong
as to keep you from rendering a guilty verdict?

MR. HALL: It would be.

THE COURT: Under any circumstances
you would not vote for the death penalty?

MR. HALL: No, I would not.

THE COURT: All right. Y’all want to
ask him any questions?

MR. BARRY: No. /He can be excused,
Judge.

MR. GEARY: Judge, one question. Mr.
Hall, what you’re telling Judge Wilkinson in

this case that no matter what the facts were,
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at the penalty phase of the case you would
absolutely not vote for the death penalty?

MR. HALL: I would not, no.

MR. GEARY: Nothing further.

THE COURT: All right. You may be
excused.

THE CLERK: Juror number 324, Betty
Heath. Do you solemnly swear the answers you
shall give shall be the truth, the whole truth,
and nothing but the truth, so help you God?

MS. HEATH: I do.

THE COURT: You may be seated, ma’am.
Ms. Heath, we are going to ask you some
questions to find your impartiality in this
case. That’s the only reason. Were you
present in the Circuit Court of the City of
Richmond, Manchester Courthouse, on June the
9th, 1994, at which time the grand jury was
charged?

MS. HEATH: No, sir.

THE COURT: All right. Are you
related by blood or marriage or do you know
Andre L. Graham, or did you know Sheryl Stack,
or do you know Edward Martin?

MS. HEATH: . No, I don’t.
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THE COURT: This is an alleged crime
which took place on the Steak and Ale parking
lot on October the 8th, 1993. Do you know
anything about the case?

MS. HEATH: No, sir.

THE COURT: All right. This is a
capital murder case where the death penalty
might be imposed. Do you have any religious,
conscientious scruples or other things that
would keep you from imposing the death penalty
in the proper case?

MS. HEATH: No, sir.

THE COURT: All right. At the
conclusion of this case I will instruct you as
to the law. You might not agree with that law
but would you follow it?

MS. HEATH: Yes, sir.

THE COURT: Have you been represented
by any of the counsel, Mr. Geary, Mr. Everhart
or Mr. Barry?

MS. HEATH: No, sir.

THE COURT: Are you sensible of any
bias or prejudice whatsoever that would keep
you from giving the Commonwealth and the

accused a fair and impartial trial based on the
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law and the evidence?

MS. HEATH: No, sir.

THE COURT: All right. Y’all may ask
some questions.

MR. BARRY: Ma‘’am, I just have a
couple questions. I would like introduce
myself. My name is Learned Barry and I am
going to represent the Commonwealth in this
case. I am putting on evidence for the
Commonwealth. Have you ever actually been in a
trial before?

MS. HEATH: No. This is my first
time.

MR. BARRY: First case. That’s a
good one to start with. This young lady here
is Sheryl Stack. She worked part-time at the
Steak and Ale. She was a student here in
Richmond. Do you recognize this lady?

MS. HEATH: No, I don’t.

MR. BARRY: Okay. The defendant’s
name is Andre Graham. He lives over in the
Walmsley Boulevard area of town. Have you ever
seen that fellow before at all?

MS. HEATH: No, sir.

MR. BARRY: So, you don’t really

9'7
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recognize any of the parties at all?

MS. HEATH: No.

MR. BARRY: Okay. That’s fine. I
just want to ask you again. I have an
obligation to present evidence to you beyond a
reasonable doubt and if I do and he is
convicted of capital murder then we go into a
second phase of the trial. And during the
second phase of the trial you have to wrestle
with whether the defendant is to receive the
death penalty or a life sentence. You have no
moral or religious reasons why you can’t for
any reason think about the death penalty?

MS. HEATH: No.

MR. BARRY: Thank you very much.
This lady is acceptable to the Commonwealth.

THE COURT: All right.

MR. EVERHART: Good morning, Ms.
Heath. I am Jeff Everhart. Along with Bob
Geary, the gentleman in the middle, I represent
Mr. Andre Graham.. Have you or any members of
your immediate family ever been the victim of a
violent crime?

MS. HEATH: Yes, sir.

MR. EVERHART: I don’t want to know
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the individual’s name. What relation to you
would that person have been, or persons? Son?
Daughter? Cousin? Brother?

MS. HEATH: A friend.

MR. EVERHART: Just a close personal
friend of yours?

MS. HEATH: Uh-huh.

MR. EVERHART: What happened to that
person? Were they shot or robbed?

MS. HEATH: No, they were raped. She
was raped.

MR. EVERHART: So, it was a young
lady?

MS. HEATH: Yes.

MR. EVERHART: The fact -- do you
know whether anyone was ever charged with that
crime?

MS. HEATH: Yes.

MR. EVERHART: Was that person
brought to trial?

MS. HEATH: Yes, sir.

MR. EVERHART: Do you recall whether
or not that person was convicted?

MS. HEATH: Yes, he was convicted.

MR. EVERHART: Was he punished then?
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MS. HEATH: Yes, they put him in
jail.

MR. EVERHART: The fact that your
good friend was the victim of a violent crime,
would that affect your ability to give Mr.
Graham or the Commonwealth a fair ¢rial in this
case?

MS. HEATH: No, sir.

MR. EVERHART: You don’t have any
vengeance in your heart or mind towards someone
who you might find guilty of committing a
violent crime?

MS. HEATH: No, I have ncothing like
that.

MR. EVERHART: You understand that
obviously if the Commonwealth can prove their
case beyond a reasonable doubt this involves a
violent crime. You understand that, correct?

MS. HEATH: Yes.

MR. EVERHART: You don’t have any
predisposition in either way?

MS. HEATH: No.

MR. EVERHART: I noticed from the --
I noticed that you work as a cashier?

MS. HEATH: Yes.
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MR. EVERHART: Has that establishment
ever been robbed during your tenure there while
you have been working there?

MS. HEATH: No, sir.

MR. EVERHART: That’s all the
questions I have. Thank you, ma’am.

THE COURT: All right. You may go to
the jury room.

THE CLERK: Juror number 97, Carter
Bryant. Would you raise your right hand, Mr.
Bryant? Do you solemnly swear the answers you
shall give shall be the truth, the whole truth,
and nothing but the truth, so help you God?

MR. BRYANT: I do.

THE CLERK: You may be seated.

THE COURT: Mr. Bryant, we are going
to ask you some questions to find your
impartiality in the case. That’s the only
reason. Were you present in the Circuit Court
at the Manchester Courthouse on June the 9th,
1994, at which time the grand jury was charged
in this case?

MR. BRYANT: No, sir.

THE COURT: Are you related by blood

or marriage or do you know or did you know
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Andre L. Graham, Edward Martin, or Sheryl
Stack?

MR. BRYANT: No, sir.

THE COURT: This alleged crime took
place on the Steak and Ale parking lot on
Midlothian Pike. Have you read, heard, or
talked about the matter?

MR. BRYANT: I have read about it.

THE COURT: From what you have read,
have you expressed or formed an opinion as to
the guilt or innocence of the accused?

MR. BRYANT: No, sir.

THE COURT: All right. This is a
capital murder case where it is possible that
the death penalty will be imposed. Do you have
any religious, conscientious scruples or other
matters that would keep you from considering
both life and death if it goes to the penalty
phase?

MR. BRYANT: No, sir.

THE COURT: You have no scruples
against the imposition of capital murder?

MR. BRYANT: No, sir.

THE COURT: At the conclusion of this

case I will instruct you as to the law. You
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might not agree with it but would you follow
that law?

MR. BRYANT: Yes, sir.

THE COURT: All right. Do you h<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>