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VIRGINIA: IN THE CIRCUIT COlJRT OF P.A.Gli'.

COUNTY
MARKN.REED,
As Executor of the Estate of
Kathleen R. Waye, Deceased

C.H qg. o'f

Complainant

v.
LYNCHBURG COLLEGE, a Virginia
Corporation

MAZZIE TURNER
4 Eden Road
Luray, Virginia 22835

Serve: Alexander W. Bell
Registered Agent
715 Court Street
Lychburg, Virginia 24505-0739

LOIS JARRIEL
US Highway 340 North
Luray, Virginia 22835

LURAY CHRISTIAN CHURCH
Serve: Mark Kemp, Trustee
18 Rolling Road
Luray, Virginia 22835

ODD FELLOWS HOME OF
VIIRGINIA, a Virginia Corporation
Serve: Shirley S. Sites
Registered Agent
600 Elmwood Avenue
Lychburg, Virginia 24503

LURAY UNITED METHODIST
CHURCH
Serve: Gamet Brockman, Trustee
318 First Street
Luray, Virginia 22835
Respondents

BILL OF COMPLAINT
To The Honorable Judge of said Court:
Your Complainant, Mark N. Reed, as Executor of the Estate of Kathleen R. Waye,
deceased respectfully represents unto the Court as follows:

COUNT ONE
LAW OFFICES

REED & REED, P.C.

1.

That this is a suit for a declaratory judgment brought pursuant to the

LURAY. VIRGINIA

1
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provisions of Section 8.01-184 et seq. of the Code of Virginia, 1950, as amended, for the
construction and interpretation of the Last Will and Testament of Kathleen R. Waye, a
resident of Luray, Page County, Virginia, who died testate on June 23, 1997, and for the aid
and guidance of the Court.
2.

On June 23, 1997 the Last Will and Testament of Kathleen R. Waye, deceased

was probated in the Clerk's office of the Circuit Court of Page County, Virginia and duly
recorded in said office in Will Book Number 74 at page 125. Her husband Kenneth Waye had
predeceased her. A copy of said Will and Testament is attached hereto and incorporated
herein by reference as Complainant's Exhibit " l ".
3.

Your Complainant qualified as Executor of the Estate of Kathleen R. Waye,

deceased on June 23, 1997. A copy of said probate, appointment and qualification order is
attached hereto and incorporated herein by reference as Complainant's Exhibit "2".
4.

Paragraph "SECOND (A)" of said Will and Testament provides as follows:
"(A) I give, devise and bequeath unto my friends, MAZZIE TURNER and
LOIS SOMERS, my residence together with one-quarter (1/4) acre lot, to be
surveyed off by my Executor and all of the furniture and personal property
located in and about said residence, along with any automobile which I may
own at the time of my death, to be held by them as joint tenants with right of
survivorship."

5.

The residuary beneficiaries under Kathleen R. Waye's Last Will and Testament

are the Respondents, Lynchburg College, the Luray United Methodist Church, the Luray
Christian Church, and the Odd Fellows Home of Virginia (formerly known as the Odd
Fellows & Rebeccas Home of Virginia).
6.

At the time of her death, Mrs. Kathleen R. Waye had among other items

LAWOFACES
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located in her residence were the following:
(A) Jefferson Bankshares, Inc stock certificate number 150467 for 2,091 shares
(B) Jefferson Bankshares, Inc stock certificate number 150488 for 1,045 shares
(C) 400 shares of stock in Blue Ridge Bankshares
(D) $280 in American Express Travelers checks.

7.

At the time of Mrs. Waye's death, these stocks and travelers checks had a fair

market value of approximately $134,543.99.
8.

The Respondents, Mazzie Turner and Lois Jarriel, contend that under a proper

interpretation of Mrs. Waye's Will and Testament, the aforesaid stock certificates and
Travelers checks belong to them. Attached hereto and incorporated herein as Complainant's
exhibit "3" is a letter from their counsel setting forth his clients' position on this matter.
9.

In contrast your Complainant contends that under a proper interpretation and

construction of Mrs. Waye's Will and Testament those stock certificates and Travelers checks
are part of the residuary portion of Mrs. Waye' s Estate, and as such would pass to the
residuary beneficiaries and not the Respondents, Mazzie Turner and Lois Jarriel.
10.

Likewise counsel for Lynchburg College, counsel for the Luray United

Methodist Church, and the Odd Fellows Home of Virginia have advised Complainant that
they believe a proper construction of Mrs. Waye's Will and Testament would be such that the
aforesaid stock certificates and Travelers checks would be part of the residuary estate.
11 .

That there exists an actual controversy and an actual antagonistic assertion and

denial of right concerning the proper construction, interpretation and effect of the will of the
LAW OFFICES
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late Kathleen R. Waye within the purview of Section 8.01-184 et seq. of the Code of Virginia,
1950, as amended, and that your Complainant has a justiciable interest therein.
WHEREFORE, your Complainant prays that the Court will take jurisdiction of this
proceeding; that the Court construe and interpret the Will and Testament of Kathleen R. Waye
so as to determine the rights of the parties named herein with respect to the aforesaid stock
certificates and Travelers checks, and for such further consequential or incidental relief as may
be neces.sary and proper.
COUNT TWO

12.

The allegations in paragraphs numbered 1 - 5 are realleged.

13.

That Kathleen R. Waye died seized and possessed of a certain tract of real

estate located at the intersection of Eden Road and Fairview Road, in the Town of Luray, Page
County, Virginia, containing in aggregate 65,100 square feet, more or less, and improved by
her residence. She had acquired title to said real estate by a deed dated February 9, 1950 from
Robert Franklin Ellis et ux, which deed is ofrecord in the Clerk's office of this Court in Deed
Book # 135, at page 134. A copy of said deed is attached hereto and incorporated herein by
reference and marked Complainant's Exhibit "4".
14.

Under the terms of her Last Will and Testament Kathleen R. Waye devised the

aforesaid residence and one-quarter of an acre of land (10,890 square feet) to the Respondents,
Maize Turner and Lois Jarriel. The balance of this land was to be sold by the executor and the
proceeds added to the residuary estate.
15.

The aforesaid residence and real estate is currently zoned "R-1" by the Town of

LAW OFFICES
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Luray, and the minimum lot size for that zone under the Town ofLuray's Zoning Ordinance is
15,000 square feet. Furthermore under said Ordinance no lot or tract of land may be
subdivided if any of the remaining parcels are under 15,000 square feet.
16.

The Executor has had the aforesaid real estate surveyed by Bobby Owens, a

certified Virginia Land Surveyor, and the maximum number of lots that could be obtained
from the aforesaid real estate that would comply with the Town ofLuray's setback, and
minimum. lot size requirements is three. A copy of said survey is attached hereto and
incorporated herein by reference and marked Complainant's Exhibit "5".
17.

That your Complainant has offered to sell to the Respondents, Mazzie Turner

and Lois Jarriel, the remaining portion of the aforesaid real estate, exclusive of the residence
and 1/4 acres devised to them, or so much thereof as would give them an aggregate sum of
land equal to 15,000 square feet, but they have declined said offer of sale.
18.

The Complainant contends that under a proper interpretation and construction

of Mrs. Waye's Will and Testament he has the authority to convey her former residence and
the 15,000 square feet of land surrounding it as shown and designated as Tract 1 on the
aforesaid plat and survey to the Respondents, Maizze Turner and Lois Jarriel, and that the best
interests of the Estate would be served thereby.
WHEREFORE, your Complainant prays that the Court will take jurisdiction of
this proceeding; that the Court construe and interpret the Will and Testament of Kathleen R.
Waye so as to find that the Complainant has the authority to convey her former residence and
the 15,000 square feet ofland surrounding it as shown and designated as Tract 1 on the
LAW OFFICES
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aforesaid plat and survey to the Respondents, Mazze Turner and Lois Jarriel; and further that
the Court give the Complainant such further aid and guidance as may be necessary and proper.

Respectfully submitted,

Mark N. Reed, as Executor of
the Estate of Kathleen R. Waye, Deceased

Counsel:

MarkN. Reed
REED & REED, P.C.
Attorneys & Counsellors at Law
16 S. Court Street
P.O. Box 766
Luray, Virginia 22835
Virginia State Bar# 23251
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LAST WILL AND TESTAMENT

OF
KATHLEEN R. 'VA YE
KNOW ALL MEN DY THESE PRESENTS: That I, KATIILEEN R. WAYE, a resident

of Page County, Virginia, over the age of eighteen years, being of sound and disposing mind and
memory and realizing the uncertainty of life, do hereby make, publish and declare this instrnment
as and for my Last Will and Testament, hereby expressly revoking all former Wills or Codicils
thereto heretofore by me made or written.
FIRST:

I desire and so direct my Executor hereinafter named to pay off all of my

debts, expenses of my last illness and funeral expenses as soon as practical after my death as my
Executor is satisfied that they are just and owing. I further direct that all estate, succession, legacy,
inheritance or other transfer taJCes, however designated, that shall be payable by reason of my death,
whether assessed with respect to property passing under this Will or otherwise, shall be paid out of
or charged against the principal of my residuary estate, without reimbursement from any person.
SECOND:

(A)

I hereby make the following specific bequests:

I give, devise and bequeath unto my friends, MAZZIE TURNER and LOIS

SOMERS, my residence together with a one-quarter (1/4) acre lot, to be surveyed off by my
Executor and all of the furniture and personal property located in and about said residence, along
with any automobile which I may own at the time of my death, to be held by them as joint tenant.>
with the right of survivorship.
(B)

I give and bequeath unto the Trustees of the LURAY UNITED METHODIST

CHURCH the sum of Ten Thousand ($10,000.00) Dollars, the principal and income therefrom to
be used for the Music Department of the church for the replacement of robes, tuning, maintenance
and replacement of the organ and other musical instruments used by the church. This gift is made
in memory of my late husband, Kenneth 0 . Waye, who was a faithful member of the church.
!~ : ~

L'
(C)

I.AW OFFIC"E.5

I give and bequeath unto my niece, GLORIA JORDAN, of 2815 Nortlrnmpton

Drive, Greensboro, NC 27408, the sum ofTen Thousand ($10,000.00) Dollars.

En & REEO, P.C.
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(D)

I give and bequeath unto my cousin, HELEN HOCKMAN, of Route I, Box 38,

Strasburg, VA 22657, the sum of Five Thousand ($5,000.00) Dollars.
(E)

I give and bequeath unto my friends, CORA HOAK and PETE HOAK, or the

survivor thereof, the total sum ofFive Thousand ($5,000.00) Dollars
(F)

I give and bequeath unto JARRETf SOMERS the sum of Ten Thousand

($10,000.00) Dollars.
THffiD:

All of the rest, residue and remainder of my estate, of every nature and

description, whatsoever and wheresoever situated, which r may own at the time of my death, or of
which I may die possessed, I direct my executor hereafter named to reduce to cash, either by public
or private sale, whichever in his discretion may be for the best interests of my estate, and to divide
the proceeds therefrom into four equal shares and pay one share to each of the following:
(A)

The Trustees ofthc ODD FELLOWS AND REBECCAS HOME 017 VTRGTNIA,

600 Elmwood Avenue, Lynchburg, VA, as a memorial to my late husband, Kenneth 0 . Waye, and
myself.
(8)

The Trustees of the LlffiA Y UNITED METHODIST CHURCH, Luray, Virginia,

as a memorial to my late husband, Kenneth 0 . Waye, to be used as they deem proper.
(C)

The Tmstees of the LURAY CHRISTIAN CHURCH in memory of my mother, Lula

B. Saum Rhodes, and my father, William Lee Rhodes, to be used as they deem proper.
(D)

The Trustees of the LYNCHBURG COLLEGE to be included in the General

Endowment Scholarship Fund as a memorial to myself.

FOURTH:

For the purpose of this Will, a person shall not be deemed to have survived

me unless such person shall be living on the thirtieth (30th) day following the date of my death.
LASTLY:

I hereby nominate, constitute and respectfully request the Court to appoint

my attorney, MARK N. REED, as the Executor of this my Last Will and Testament. l grant to said
Executor and his successors all those powers enumerated in §64. 1-57 of the Code of Virginia, 1950,
as amended, which powers are incorporate:i herein by reference, and include, but are not limited to,
the full power and authority on their part to sell real estate, either by public or private sale, which
I~ I ~ f, ;
.AW OFFIO:S

in their discretion would be for the best interests of my estate, with foll power and authority on their
part, to execute and deliver any and all deeds or legal documents which may be necessary for a full

1' 0 .S. REEO, r.c.
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and complete settlement of my estate, and to do any and all things necessary in connection therewith
as fully as I could do ifl were alive.
TN WITNESS WHEREOF I have hereunto signed my name and set my seal to this my Last

Will and Testament, written on 4 typewritren sheets of paper, including this page, upon the margin
of each of which I have written my initials and do acknowledge the same to be my Last Will and
Testament in the presence of the undersigned witnesses.
Given under my hand this / 1 ti

day of March, 1996, in Page County, Virginia.

<''t i
KATHLEEN R WA E, Testatrix
i / -1 I
"-fl

( • .,

..j ,

I'

' -'

(SEAT)

The above signature of the Testatrix was made and the foregoing Will was acknowledged
to be her Last Will and Testament by the said Testatrix in the presence of us, two competent
witnesses, present at the same time; and we, the said witnesses, do hereunto subscribe the said Will
on the date last above written in the presence of the said Testatrix and in the presence of each or her,
at the request of the Testatrix, who was then of sound mind and over the age of eighteen yenrs.

&m.'u

RufL(lzc(

Witness

Address

d

V:/JLCt-1./

0

uA.

Witness

d,,{'-1 b..
COMMONWEALTH OF VJRGTNlA,
COUNTY OF PAGE, to-wit:

Before me, the undersigned notary public, on this day personally appeared KATHLEEN R.
WAYE,

b-2?1., .r'P1c ,,,,1 .,.,) c e

e ..I ,

and [h Pi»j ·'"

known by me to be the Testatrix and the \Vitnesses, respectively, whose names are signed to the
attached or foregoing instrument and, all of these persons being by me first duly sworn,
1.Aw

omcr.s

KATHLEEN R WAYE, the Testatrix, declnred to me and to the Witnesses in my presence that said

En .r. REEO, P.C.
IRAY. VIRG!N'IA

instrument is her Last Will and Testament and that she had willingly signed or directed another to
3

9

sign the same for her, and executed it in the presence of said Witnesses as her free and voluntary
act for the purposes therein expressed; that said Witnesses stated before me that the foregoing Last
Will and Testament was executed and acknowledged by the Testatrix as her Last Will and
Testament in the presence of said Witnesses who, in her presence and at her request, and in the
presence of each other, did subscribe their names thereto as attesting Witnesses on the day of the
date of said Last Will and Testament and that the Testatrix, at the time of the execution of said Last
Will and Testament, was over the age of eighteen years and of sound and disposing mind and
memory.

I

I , 1~ , .

~l

)

KATIILEEN R. WAYE, Testatrix

0.lil

ll

Witness

Subscribed, sworn and acknowledged before me by KATHLEEN R. WA YE, Testatrix, and
subscribed and sworn before me by

b o Cty R11 • t./11 .~?i

..,,,...12~1""p""'e_.,..,./_._r_
· _.:..r.,_.,'""'..co...
, c,;...c;.iJ1_ _ _ _ ___,. Witnesses, this

My commission expires:

•7-.J 6

u c ,:.:;'!

11 f-J...

day of March, 1996.

' }'/

Notary Publi~

WAYE.MHIVJ·U-W•rc
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VIRGINIA:

IN THE CLERK'S OFFICE OF THE CIRCUIT COURT OF PAGE
COUNTY, JUNE 25, 1997

IN RE:

PROBATE OF THE LAST WILL AND TESTAMENT OF KATHLEEN R .
WA YE , DECEASED - APPOINTMENT AND QUALIFICATION OF
EXECUTOR OF THE ESTATE OF DECEDENT

A paper writing purporting to be the will of Kathleen R . Waye, deceased was this 25th day
of June, 1997, presented to the Deputy Clerk of the Circuit Court of Page County, Virginia, and
offered for probate by Mark N. Reed, the Executor named therein.
It appearing that the decedent resided at Luray, Page County, Vi rginia, within the
jurisdiction of this Court, and that she died on June 23 . 1997. at the age of 87 years, thereupon
the said paper writing dated March 13 , 1996, consisting of four typewritten pages, having been
executed and witnessed as provided hy Virginia Code Section 64.1-87 .1, is established and
adjudged to be the true last will and testament of Kathleen R. Waye, deceased, and is admitted
to probate and record as such .
Mark N. Recd , the Executor named in said will, asked permission to qualify as such .
whereupon such permission being granted he appeared, made oath as the law directs, and entered
into and acknowledged a bond as E xecutor of the estate of Kathleen R. Waye, deceased, in the
penalty of$1,150,000.00, with Fidelity and Deposit Company of Maryland, Baltimore, Maryland,
hi s su rety, by Dav!d N. Slye , its agent and attorney in fact, conditioned in accordane with the
provisions of law.
And certificate is granted Mark N. Recd for obtaining a probate of the will of Kathleen
R. Waye, deceased, in due form.
Teste:

....;.~..:::~"-"""'
- .....· ""'.=-.....Q. . . Ja~l:t:.:/;i-.o.-,f, . __ _, Deputy Clerk

'
f.
.
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RECEIVED

JUL - 31997
Ans'd........... .

1969 U.S . HIGHWAY 340 NORTH
LURAY. VIRGINIA 22835

P. 0 . BOX 668

Area Code

540
743-7102
f cu: 743-7102

George Warren Shanks
Attoraey uJ Coaaselor at

L.w

July 2, 1997
Mark N. Reed, Esquire
Reed & Reed, P.C.
P. O. Box 766
Luray, VA 22835
Re:

Estate of Kathleen Waye

Dear Mr. Reed:
Mrs. Mazzie Turner and Mrs. Lois Jarriel have consulted me
concerning their inheritance through the Estate of Kathleen Waye.
It is my understanding that these ladies are the beneficiaries of
a Specific Bequest and Devise which includes Mrs. Waye's
residential real estate, a portion of land around that home and all
of the personal property located in her home, including her
automobile.
Because the bequest made no differentiation between tangible
and intangible property, it appears that Mrs. Waye contemplated
that Mrs. Turner and Mrs. Jarriel would inherit all personal
property of every description located in her home at her death.
It is my understanding that shares of stock and, perhaps, cash
or other forms of intangible personal property were located at the
residence at her death and Mrs. Turner and Mrs. Jarriel have asked
me to confirm specifically their claim for these items, as well as
all other items of personal property located in and about the
premises.
So that there will be no dispute, it would be appreciated very
much if you would provide me with an inventory of the personal
property located at the premises at the time of Mrs. Waye's death.
With kind regards, I am
/ "

--

-·

Sinc~~ely,
~

.....

,

, ~:''

{....../' '-.Lio/'-..: ""' . -

{_

-

--;-,.

-- - - George ·w. Shanks

GWS/dw
cc: Mrs. Mazzie Turner
Mrs. Lois Jarriel

- ------

1.Z

J.

,_,-r

And the parties of the first part covenant with the parties of the second part tha t
they have a good and sufficient right to sell and convey the real estate aforesaid and
warrant generally the title to the same on behalf of the heirs or Joseph T. Shuler and
· Flora Shuler.

I

WITNESS the following signatures and seals on this the day, month and year first

I
II
I

above written .

Ii

IRBY E, KITE

(SEAL)

CLAUDE O. LOUDERBACK
Attorneys in Fact

(SEAL)

. State of Virginia,
County of Page, to-wit:
I, Robert W. Keyser, a Commissioner in Chancery of the Circuit Court of Page
County, Virginia, do certify that Irby E. Kite and Claude O. Louderback, Attorneys in
Fact, whose names are signed to the fo regoing writing bearing date on the 9th day of
: January, 1950, have acknowledged the same before me in my County and State aforesaid.
Given under my hand this 9th day of January , 1950.
ROBERT W, KEYSER
Commissioner in Chancery
· VIRGillIA :
PAGE COUNTY, TO-WIT:
The foregoing DEED was received 1n the Clerk's Office of the Circuit Court of Page
County, Virginia, February 10, 1950, at 1 :15 o'clock P.

M.,

with certificate of ack-

nowledgment thereon, and admitted to record.

t~o.lfll; : 11..-l -/ t

.s-,,

" ROBERT FRANKLIN ELLIS, et al

·,AUD OfllVlRED 10

TO

~

KENllETH O. WAYE, et al

.....,...,LJ.AP.::J:l::_

1;44:.~

-

)(

DEED

#158

DEE D

!

THIS DEED, made and entered into this 9th day of February, 1950, by and between
Robert Franklin Ellis and Rachel Virginia Ellis, husband and wife, each in their own
right and as consort of the other, PARTIES OF THE FIRST PART, and Kenneth

o. Waye and

Kathleen R. Waye, his wife, as Joint tenants, with the right of survivorship as at common
law and not as tenants in common, PARTIES OF THE SECOND PART, all of Page County,
Virginia,
WITNESSETH:
That for and in consideration or the sum of TEN ($10.00) DOLLARS, cash 1n hand paid,
to the parties of the first part by the parties of the second part, and other good and

-..
'f
1.3
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valuable consideration, the receipt of all of vhich is hereby acknowledged, at and upon
the siening, sealing and delivery of this instrument, the said parties of the first part :
do hereby bargain, grant, sell and convey, with General Warranty of title, unto Kenneth
· 0, Waye and Kathleen R. Waye, his wife, as joint tenants, for and during their joint

\i..

I lives and at the death of either of them 1 then and in that event, the remainder to the

! one surviving, all those certain lots or parcels of land vith all improvements thereon
· and all rights and appurtenances thereunto belonging, but subject to the reservations,
1 restrictions,

covenants and conditions hereinafter set forth, lying and being situate
I
! about one mile east of the corporate limits or the Town of Luray, near the Village of
; Fairview, in Luray Magisterial District of Page County, Virginia, in what is known as

! the

subdivision or part or the W, T. Moyer land 1 and known and designated as Lots llos,

: One (1) 1 Two (2) 1 Three (3) 1 Four (4), Five (5) 1 Six (6), Seven (7) 1 Eight (8) 1 Nine (9) 1
'

•Ten (10) 1 Eleven (11), and Twelve (12) 1 on the plat or plan or said subdivision, which
. is duly recorded in the Office of the Clerk of the Circuit Court or Page County, Vir-

i ginia, and beint the identical lots or parcels of land which were conveyed to Robert
Franklin Ellis and Rachel Virginia Ellis, his wire, jointly, by W. T. Moyer, widower,
· by that certain deed bearing date on the 20th day of April 1 1948 1 and of record in the
Office of the Clerk of the Circuit Court of Page County, Virginia, in Deed Book Hl29 1
at page 31, to vhich said deed, plat and declaration reference is hereby made for a fUr- ,
ther description of the lots or parcels or land herein and hereby conveyed.
It is the expressed understanding of the parties hereto that the lots or
parcels of land hereinabove described are conveyed subject to the following reservations,
restrictions, covenants and conditions as hereinafter set forth, to-vit:
(1) All lots fronting on Mount View Avenue shall be used for residential

purposes only.
(2) That no buildings, porches and bay vindovs excepted, shall be constructed
or mainta ined on any lot fronting on Mount Viev Avenue vithin tventy feet or either side
line of Mount View Avenue.

(3) That none of the lots or property in said subdivision shall be sold,
conveyed, leased or rentod to or for the use or any person or persons of the colored race.
It is the expressed intention of this conveyance to convey the lots or parcels
of land hereinabove described to the said Kenneth

o.

Waye and Kathleen R. Waye, his wife,

as Joint tenants, with the right of survivorship as at common lavas to them, notwithstanding

any

provision of the Legislature of Virginia, a s to the partial abolition of

the right of survivorship as between Joint tenants, the lots or parcels of land hereinabove described are conveyed to the said Kenneth

o.

Waye and Kathleen R. Waye, to have

and to hold the same as joint tenants, with the right of survivorship.
The said parties of the first part covenant that they have a right to convey
the lot s or parcels of land hereinabove described to the grantees and that they will
warrant generally the title thereto.
WITNESS the following signatures and seals.

u.s. r. r..c;;r,,'llfl<fo:r~

~ 11..1otJ ....11~1ac1

ROBEJ\T FRANKLIN ELLIS
Robert Franklin Ellis

(SEAL)

RACHEL VIRGillIA ELLIS
Rachel Virginia Ellis

(SEAL)

COHHO!lWEALTH OF VIRGii/IA 1
COUNTY OF PAGE 1 TO-WIT:
I, Elizabeth Bailey, a Notary Public, of and for the County aforesaid, State
of Virginia, do certify that Robert Franklin Ellis and Rachel Virginia Ellis,

h~sband

and wife, each in their own right and as consort of the other, whose names are signed to
the foregoing writing, bearing date on the 9th day of February, 1950, have acknowledged
the same before me in my County aforesaid.
Given under my hand this 10th day of February, 1950.
My commission expires on the 4th day of August, 1951.
ELIZABETH BAILEY
Notary Public.
, VIRGINIA:
PAGE COU!ITY 1 TO-WIT:
The foregoing DEED was received in the Clerk's Office of the Circuit Court of
Page County, Virginia, February 10 1 1950 1 at 1145 o'clock P. H, 1 with certificate of
acknowledgment thereon, and admitted to record.

· LINCOLN B. FISCffill 1 et al

fXAMllilu.1.-/t°-60
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DEt:D OF TRUST
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L. FOLTZ AND F. W. EPPARD,

1:1..,. • ~ Pb.:L ~ TRUSTEFS .

THIS DEED, Made this 3rd day of February, 1950 1 between Lincoln B. Fischer and
Ollie Fischer (sometimesotherwise known as Lincoln B. Fisher

and Ollie Fisher), husband

and wife, each in their ovn right and as consort of the other parties of the first part,
I
1

and J. L. Foltz and F.

w.

Eppard, their survivor or survivors, successor or successors

in trust, hereinafter referred to as Trustees, parties of the second part.

WI T N E S S E T H
That the said parties of the first part do hereby grant
and convey , with general warranty of title, unto the said parties of the second part, all
that certain lot or parcel of land, lying and beine situate in the town of Shenandoah,
Virginia, more particularly bounded and described as follows:
"BEGINNING at a point on Junior Avenue 6-6/10 poles south of the Lucas line;
thence N. 1-1/2 West 23-4/10 poles to an alleyi thence with said alley N 89 West 6-6/10
poles to an iron pin on said alley; then a new line S 1-1/2 East 25 poles to Junior
Avenue; thence with said Avenue N 84-1/2 East 6-6/10 poles to the beginning, containing
one acre 1 more or less • • • "
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s

BOBBY L.
Page County
Deford Avenue
Stanley. Virginia 22651
776-2745

::::NS

Certified Land Surveyor
Land/Pla nner

Rockingham County
120 Hemlock Streel
Harrisonburg. Virginia 22601
433-6755 (Office)
434-4677 (Residence)

The fol 1 c•w i nq is the mete<;;. a nd bounds description of
Tract-1, being a portion of the Ke nn e th 0 . ~'Kath leen R.
Wa y e
propert y
located
in
Town
of
Lur ay ,
Page
County,
Vi rgi nia.

BEG I NNING at
S . R. 677 , a

: ..:-t on the southwes t e rn si d e of
Tract-2;
th.:- nc e t wo· 1 i ne :
with

an iron p in
corner w ith

Tr ac t-2

S 04-06-42 W
to an

iron pin set ;

thence

N 85-53-18 W
to an
iron
Tr '°·ct -3

pir1

11 3.8 5 feet

set,

a

corner

N 04-0 6 - 42 E
to "·n irc•n p i r1 -=et eor1
thence wi th said road

the

131. 76 feet
vJrth

11 3 .85

Tre.ct - 3;

vJi th

S .R.

677;

feet

south1..ie s tern

S 85-53-18 E

thence

side

of

13 1 . 76 feet

to th e beginning and containing 15,000 square feet.

1.7
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BOBBY L. OWENS
Page County
Deford Avenue
Stanley. Virginia 22851
778-2745

Rockingham County
120 Hemlock Street
Harrisonburg. Virgini a 22801
433-8755 (Office)
434-4677 (Residence)

Certified Land Surveyor
Land/ Planner

The fol 1 01..i i no i s tho? mete:. a nd bounds de- s cription of
Tract-2, be ing a por· tion c1f
the r: enne-th o. ~' Kathleen R.
PageCount » ,
of
Lur a y ,
Wa y o?
propert y
located
in
T own
lv'i rgi n i a.

BEGINNING at an iron found at tt1e i nter=.e-ct i on of S.R .
a nd Mount View Aven ue-; thence with Mount V iew A v e-nue
91 . :::8 fet-t

S 34-08-35 E

corno?r

iron pipe four1d,
the-nee- with Jone-s

t o a rr
Jones;

677

vJ i

tt1

E.

&

L c.. Ke-

Edna

M.

S 29-23-31 W 186.36 fe-et
to a p inch pipe- found on thethe-nee- with Fa i r v iew Road

eas te-rn si de of Fairview Road;

N 71-10- 3 1 W
to c-.r1

iror1 pin se- t;

the-nc i:

N 57-:23 - 1 8 l.J
to

an

iron

pin

104 . 48 feet

se-t,

a

corne r

87 . 3 7 feet
with

Tr act-3 ;

thence-

w ith

Tract - 3

66.72 t.:o.;.t
to

an

thence

iron

pin

si: t ,

a

corne-r

S 85-53-18 E
to an

iron pin set;

Trac t-3

and

Trac t-1;

1 31 .76 fe-e-t

thence

N 04-06-42 E
to c-.n iron pir1 se-t on thethence- with said S .R . 677

113.85 feet

ssouthwester n

S 85-53-18 E
to

with

two lines wi th Tr a c t-1

si d e

of

S.R .

3 7 . 49 f.:-e-t

the beginnning and containing 28 1 619 s qu a re

1.8

feet.

677;

\

BOBBY L. OWENS
Page County
Deford Avenue
Stanley, Virginia 22851
778-2745

Rockingham County
120 Hemlock Street
Harri sonburg, Virginia 22801
433-8755 (Office)
434-4677 (Residence)

Certified Land Surveyor
Land/ Planner

The follovi ing i s the metes a nd bounds d es.cript i on
T rac t-3 , be-ing a portior1 of the ~~e nneth O . & t<.;.thlee-n R .
Wc-.ye
p rope-rt>·
located
in
T o~·m
of
Lur a >· ,
PageCou n t y ,
Vi rginie-..

8EGIN1'1ING at a n iron pin se- t at the int e r·se c tion of Fai r view
Road and S . R . 677 ; the-nee with S .R . 677

s
i rc•n
tc• o. ri
Tract-I

pin

85-53- 18 E

se- t,

s
i ron
to an
Tr ac t-2

p in

a

c orner

04-06 - 42

se- t,

s

a

w

-c: orne-r

iron pin se- t;

Tr act -I ;

t h ence

with

the-nc.:-

llJ

113 . 8 5 f e-e t
~·Ji

ea s tern

M 57- 23- 18 vJ
to an

I,_, i t h

Tract-2;

th

i th

66.22 fe et

32-36 -43

to c..n iron pin set on the
th ence with F a irview Roa d

209.25 feet

side

of

Fai rview

50 . ,:.3 feet

n . e n ce

N 37-53-1 8 W

199 . 00 feet

to the beg i nning and containing 2 1 , 481

1.9

square feet .

Road;
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VIRGINIA: IN THE CIRCUIT COURT OF PAGE COUNTY
MARK N. REED, As Executor of the
Estate of Kathleen R. Waye, Deceased,
Complainant,

v.
MAZZIE TURNER, LOIS JARRIEL,
ODD FELLOWS HOME OF VIRGINIA,
LYNCHBURG COLLEGE, LURAY
CHRISTIAN CHURCH, and LURAY
UNITED METHODIST CHURCH,

)

)
)
)
)

)
)
)

CH98-04

)
)
)

)
)

Respondents.

)

~~~~~~~~~~~~~~~~~)

ANSWER
Lynchburg College, by counsel, for its Answer to the Bill of Complaint filed in this
cause, states that it knows nothing as to the truth or falsity of the allegations in the Bill, and
prays for the full protection of the Court of its interests and that no orders or decrees be entered
to its prejudice.

DATED:

Respectfully submitted,
LYNCHBURG COLLEGE

February 2, 1998
Lynchburg, Virginia

By:

Q~~

Counsel
Alexander W. Bell
Virginia State Bar No. 13971
Mary V. Barney
Virginia State Bar No. 40480
715 Court Street
P. 0. Box 739
Lynchburg, Virginia 24505
(804) 528-0411
Counsel for Lynchburg College

zo

CERTIFICATE OF SERVICE
I hereby certify that I placed in the United States mail, first class, postage prepaid, on
February 2, 1998 a true copy of the foregoing Answer to:
Mark N. Reed, Esquire
Reed&Reed
16 S. Court Street
P. 0 . Box 766
Luray, Virginia 22835
Executor of the Estate of
Kathleen R. Waye, Deceased
Mazzie Turner
4EdenRoad
Luray, Virginia 22835
Lois Jarriel
US Highway 340 North
Luray, Virginia 22835

Shirley S. Sites
Odd Fellows Home of Virginia
600 Elmwood A venue
Lynchburg, Virginia 24503
Mark Kemp, Trustee
Luray Christian Church
18 Rolling Road
Luray, Virginia 22835
Garnet Brockman, Trustee
Luray United Methodist Church
318 First Street
Luray, Virginia 22835

V I R G I N I A: IN THE CIRCUIT COURT OF PAGE COUNTY
MARK N. REED, Executor of the
Estate of KATHLEEN R. WAYE, Deceased,
Complainant

v.

IN CHANCERY NO. 98-04

MAZZIE TURNER, et al,
Respondents
ANSWER OF MAZZIE TURNER AND LOIS JARRIEL
To the Honorable Porter R. Graves, Jr., Judge of said Court:
Come now your Respondents, Mazzie Turner and Lois Jarriel, by
counsel, and for answer to a Bill of Complaint presented against
them respectfully represent as follows:
1.

The allegations in Paragraphs 1, 2, 3, 4, 5, 8, 11, 12,

13, 14, 15, 16, 17 and 18 of the Bill of Complaint are admitted;
2.

Your

Respondents

can

neither

admit

nor

deny

the

allegations of Paragraphs 6 and 7 of the Bill of Complaint and
call for strir.t proof thereof;
3.

Your Respondents deny the legal conclusions contained in

the allegations of Paragraph 9 of the Bill of Complaint;
4.

Your Respondents deny the legal conclusions contained in

the allegations of Paragraph 10 of the Bill of Complaint;
5.

For further answer, your Respondents specifically aver

that the law in effect in Virginia at the time of the execution of
the

decedent's

Will,

which is

enunciated in Bowles v.

controlling in

Kinsey,

(1993).

zz

246 Va.

298,

this

case,

is

435 S.E.2d 129

WHEREFORE,

having

fully

answered

the

Bill

of

Complaint

presented against them, your Respondents, Mazzie Turner and Lois
Jarriel, pray that
their favor as
1.
(A)

t h~ ·

Court may enter a declaratory judgment in

follow ~:

Ruling that the language contained in Paragraph SECOND

of the Last Will and Testament of Kathleen R. Waye, dated

March

13,

1996,

includes

the

intangible

personal

property

described in Paragraph 6 of the Bill of Complaint, as well as all
other personal property located at the decedent's residence at the
time of her death, and ownership of that personal property is
vested in your Respondents, Mazzie Turner and Lois Jarriel;
2.
Turner

That the devise of realty to your Respondents, Mazzie
and

Lois

Jarriel,

should

be

construed

to

permit

the

Executor to convey such additional amounts of land surrounding the
residence so as to comply with the minimum lot size required by
the zoning ordinance of the Town of Luray, which was in effect on
the date of the execution of the Will;
3.

To award your Respondents their reasonable attorney ' s

fees and costs as the Court may deem proper, pursuant to Section
8.01-190, Code of Virginia (1950), as amended; and,
4.

For such other, further and general relief, pursuant to

Section 8.01-186, Code of Virginia (1950), as amended, and as your
Honorable Court may deem meet and just.
MAZZIE TURNER
LOIS JARRIEL

By Counsel

Z3

GEORGE WARREN SHANKS, Esquire
GEORGE WARREN SHANKS, P.C.
1969 U. S. Highway 340 North
P. 0. Box 668
Luray, VA 22835
-.\
{540) 74.3--7-10

/
By~-=-~--=~~~~~
- -~~
6=2::=-~~~
CouITse-r::::E-oi- Respondents
M~~Turner

and Lois Jarriel
CERTIFICATE OF SERVICE

Thi·s is to certify that a true copy of the foregoing pleading
was mailed, postage prepaid, to Mark N. Reed, Esquire, Executor of
the Estate of Kathleen R. Waye, Deceased, pro se, P. O. Box 766,
Luray, VA 22835; to Alexander W. Bell, Esquire, P. O. Box 739,
Lynchburg, VA 24505-0739; to Shirley S. Sites, Registered Agent,
Odd Fellows Home of Virginia, 600 Elmwood Avenue, Lynchburg, VA
24503; to Garnet Brockman, Trustee, Luray United Methodist Church,
318 First Street, Luray, VA 22835; to Mark Kemp, Trustee, Luray
Christian Church, 18 Rolling Road, Luray, VA 22835, this 10th day
of February, 1998.

....

... -· . /"

-...-----·--.·-- -

VIRGINIA:

IN THE CIRCUIT COURT OF PAGE COUNTY

MARK N. REED, Executor of the
Estate of Kathleen R. Waye, Deceased,
Complainant

v.

IN CHANCERY NO. 98-04

MAZZIE TURNER, et al,
Respondents
ANSWER OF THE TRUSTEES OF THE
LURAY UNITED METHODIST CHURCH

To the HON. Porter R. Graves, Jr., Judge of sa id court:
Come now the Trustees of the Luray United Methodist Church,
Luray, Virginia , by Counsel, and for r esponse t o that certai n
Bill of Complaint exhibited against t hem herein do answer and
say as follows:
1.

The a ll egat i ons of Paragraphs 1, 2 , 3, 4, 5 and 12 are

a dmitted , except that the Wil l of Kathl een R. Waye appears to
have b een probated on June 25 , 1997, as wi l l appear from
Plaintiff's Exhibit
2.

11

2 11 •

Your Respondents are without sufficient knowledge or

information to admit or deny the allegations of Paragraph s 6, 7
and 8 , but your Respondents beli eve the same to be true and
correct.
3.

Your Respondents believe the proposed construction of

the said will set forth in Paragraph 9 of the said Bill of
S WETNAM

a

HOUFF

Compl aint is correct and admit the same.

fOA NEYS 6 COUNSELL ORS
AT LAW

LURAY, VIRGINIA

ZS

4.

The allegations of Paragraph 10 are admitted insofar as

they are applicable to these Respondents, but your Respondents
are unable to admit or deny the allegations insofar as they are
applicable t o other Respondents or parties hereto .
5.

The allegations of Paragraph 11 are admitted.

6.

That your Respondents are without sufficient

information or knowledge to admit or deny the allegations of
Paragraphs 13, 14, 15, 16, 17 and 18, but your Respondents
believe the same to be true and correct.
7.

That it appears to be the intention of the testator,

which is the paramount rule controlling will construction , by
her devise and bequest of her residence together with "all of
the furniture and personal property l ocated in and about said
residence, along with my automobile

" that the testator

intended solely tangible personal property associated with her
residence to pass under the said Paragraph Second(A) of said
will and that other intangible personal property there situate
should be construed as passing to the residuary beneficiaries
named in Paragraph Third of the said will.
WHEREFORE, your Respondents pray that this Court undertake

jurisdiction of this matter in accordance with the provisions of
Section 8.01-184 et. seq. of the Code of Vi rginia of 1950 as
amended , that the Court interpret and construe the Will of
SWETNAM
A.TTORNEYS

e

a HOUFF
COUNSE LLO RS

Kathleen R. Waye, deceased, to the effect that it was the

AT LAW

L.URAY, VIRGINIA

intention of the decedent to bequeath unto Respondents, Mazzie
Turner and Lois Somers (Jarriel), solely the furniture and

Z6

tangible personal property located at and associated with the
said residence and that, after payment of the bequests set forth
in Paragraph Second, sub-paragraphs B, C, D, E and F, all of the
remaining property be designated a portion of the residuary
estate to be distributed in accordance with Paragraph Third of
the said will, and that this Court fully protect the interests
of your Respondents.
ODIST CHURCH

w. Dale Houff
SWETNAM AND HOUFF
221 West Main Street
P.O. Box 246
Luray, Virginia 22835
540-743-4511
C E R T I F I C A T E
This is to certify that a true copy of the foregoing Answer
was mailed to Mark N. Reed, Executor and Complainant, 16 South
Court Street. Luray, Virginia

22835; George warren Shanks,

Esquire, Counsel for Mazzie Turner and Lois Jarrell, 1969 U. S .
Highway 340 North, P.O. Box 668, Lu ray, Virginia

22835;

Alexander w. Bell, Esquire, Counsel for Lynchburg College, P . O.
Box 739, Lynchburg, Virginia

24505-0739; Shirley S . Sites,

Registered Agent, Odd Fellows Horne of Virginia, 600 Elmwood
Avenue , Lynchbu rg, Virginia

ETNAM

a

HOUFF

24503; and T . Mark Kemp, Trustee

for the Luray Christian Church, 18 Rolling Road, Luray, Virginia

<IEYS A COUNiELLOftS
AT LAW

22835, this 18th day of

URAY, VIRGINIA

Z7
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VIRGINIA: IN THE CIRCUIT COURT OF PAGE COUNTY
MARK N. REED,
As Executor of the Estate of
Kathleen R. Waye, Deceased
Complainant

In Chancery No. 98-04

v.
MAZZIE TURNER, et al
Respondents

ORDER
This case came on to be heard this 10th day of March, 1998 upon the Complainant's
Bill of Complaint; upon proof of proper service of process thereof on the Respondents; upon
the Answer of the Respondent Lynchburg College; upon the Answer of the Respondents,
Mazzie Turner and Lois Jarriel; upon the Answer of the Respondent, Luray United Methodist
Church; upon the appearance of Mark N. Reed, Esq., Complainant, George W. Shanks, Esq.,
counsel for Mazzie Turner and Lois Jarriel, W. Dale Houff, Esq., counsel for the Luray United
Methodist Church; and was argued by counsel.
Judge Porter R. Graves, Jr., then disclosed to the parties that he was an alumnus of
Lynchburg College, and inquired of them as to whether or not any of them had any objection to

him hearing this matter since Lynchburg College was one of the parties to this case. In
response to that inquiry, the Complainant, and counsel for Respondents Mazzie Turner, Lois
Jarriel, and counsel for the Respondent, Luray United Methodist Church all advised the Court,
that they had not objection to Judge Graves hearing this matter. In addition by endorsing this
LAW OFFICES

Order, counsel for Lynchburg College likewise has indicated to the Court that his client has not

REED & REED, P.C.
LURAY. VIRGINIA

II

Z8

objection to Judge Graves hearing this matter.
It further appearing from the papers in this case, that the Respondents, Odd Fellows

Home of Virginia and the Luray Christian Church, have been properly served with
Complainant's Bill of complaint and that the time for them to have filed a responsive pleading
thereto has now passed and they are in default thereto, it is accordingly ADnJDGED and
ORDERED that the allegations in the Bill of Complaint are taken as confessed as to them.
With th~

i:.'.0!".St?t.!t 0f ~n

!he p~rtiP~ not ir.

de~a1,1lt,

it is fortbe~ AD.TI.TJ)( TF.n and ORDER FD

?.S

follows:
(1)

In accordance with Count Two of the Bill of Complaint, Paragraph "SECOND(A)" of

the Last Will and Testament of Kathleen R. Waye is hereby interpreted and construed to allow
the Complainant, Mark N. Reed, in his capacity as Executor of the Estate of Kathleen R. Waye,
deceased to convey to the Respondents Mazzie Turner and Lois Jarriel, the decedent's former
residence located at the intersection of Fairview and Eden Roads, in the Town of Luray, County
of Page, Virginia together with 15,000 square feet ofland, which is the minimum lot size for
this property under the Town ofLuray's zoning ordinance, and the Complainant is hereby
authorized to make that conveyance.
(2)

The Complainant shall file his written memorandum of law in support of his position

concerning the relief sought in Count One of the Bill of Complaint within 21 days of the entry
of this Order, and thereafter the Respondents may file written memoranda of law in response to
the Complainant's memorandum, which memoranda shall be filed within 21 days of the filing
of Complainant's memorandum oflaw. In addition to filing their memoranda with the Clerk of
LAW OFFICES

this Court, counsel shall also mail a copy of their memoranda to Judge Graves in his chambers

.EEO & REED, P.C.
LURAY. VIRGINIA

in Harrisonburg, Virginia.

II
Z9

~c:~
(3)

51

PACE

90

This matter is continued to the end of this Court's Civil Motion' s Day docket on May

19, 1998 for oral arguments on the relief sought in Count One of the Bill of Complaint.
The Clerk shall certify copies of this Order to Counsel of record.

I ASK FOR THIS :

Mark N. Reed, as Executor of the
Estate of Kathleen R. Waye, deceased,
Complainant
SEEN~ AGREED{ O:

./~

)

. · -~1

(

. Shanks, Counsel for Mazzie Turner
and Lois Jarriel, Respondents

Alexander Bell, Counsel for Lynchburg College,
Respondent
LAW OFFICES

REED & REED, P.C.
LURAY. VIRGINIA

114-21-98

Copy to Counsel of Record
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VIRGINIA: IN THE CffiCUIT COURT OF PAGE COUNTY
MARK N. REED,
As Executor of the Estate of
Kathleen R. Waye, deceased
Complainant
v.

In Chancery Number 98-04

MAZZIE TURNER, ET AL
Respondents

COMPLAINANT'S MEMORANDUM OF LAW
STATEMENT OF FACTS
The testatrix, Kathleen R. Waye, left a will under which the dispositive provision, article
Second (A), stated as follows:
I give, devise and bequeath unto my fiiends, MAZZIE TURNER and LOIS
SOMERS, my residence together with a one-quarter (114) acre lot, to be surveyed
off by my Executor and all of the furniture and personal property located in and
about said residence, along with any automobile which I may own at the time of
my death, to be held by them as joint tenants with the right of survivorship.
The residence contained various items of tangible personal property in addition to the
furniture, but it also contained items of intangible personalty, specifically, two Jefferson National
Bank stock certificates and one Blue Ridge Bankshares stock certificate with a combined valued
of$ 134,263.99 and $280 in travelers checks. Neither the stock certificates nor the travelers
checks had been indorsed by Mrs. Waye. Additional stock certificates were found in Mrs. Waye' s
bank safety deposit box, but these are not involved in this case.
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Five pecuniary bequests followed the foregoing provision, and article Third disposed of
the residuary estate in equal shares to four charitable beneficiaries, the Luray United Methodist
Church, the Luray Christian Church, Lynchburg College and the Odd Fellows Home of Virginia.
The Respondents, Mazzie Turner and_~is Jarriel (formerly Somers}, through their legal counsel,
George Shanks, Esquire, have asserted a claim to the three stock certificates and travelers checks
found at Mrs. Waye' s residence at the time of her death. The Executor' s disagrees with their
interpretation of the law and Will, and believes that these items of intangible personal property
should pass under the Residuary Clause of the Will to the four charitable residuary beneficiaries,
and accordingly has filed this action for the Court's aid and guidance on this question.

QUESTION PRESENTED
Did the intangible items of personalty pass under the bequest of personal property located
in and about the residence?

CQNCLUSION
For a number of reasons, it is clear that these items of intangible personalty did not pass
under the article Second (A) bequest of personal property. First, the rule of ejusdem generis
(where a general term, such as personal property, is accompanied by the mention or listing of a
specific item or items, the general term is limited in scope to assets that are like in kind to the
specific items) would apply due to the presence of the term "furniture." The indication is that the
testatrix intended to limit the bequest of personal property to items which, like furniture, are
tangible and have a use in the home.
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Second, where a general bequest of personal property is described by location, such as in a
residence, the tenn is generally restricted to items having a physical situs, meaning that only
tangible assets are included.
Third, in a similar vein, the bequest in question is the equivalent of a bequest of the
"contents' of the residence. The general rule is that, in the absence of a contrary intent, a bequest
of the "contents" of a residence is limited to tangible assets ..

DISCUSSION OF AUTHORITY

If the devise and bequest under article Second (A) of Kathleen R. Waye's will had been a
devise of the testatrix's residence and a bequest of all of her personal property, with no additional
language, there would be no question that Bowles v. Kinsey, 246 Va. 298, 435 S.E.2d 129
(1993), would be the controlling authority here. In that case the bequest of the testatrix's
personalty was complete and was not qualified in any way:
"I hereby give, devise and bequeath all my personal property to my daughter,
Nancy C. Bowles."
435 S.E.2d at 129. Since the will was not holographic, the court apparently presumed that it had
been drafted by an attorney, and the court therefore applied the technical, dictionary definition of
personal property as including both tangible and intangible personalty. In the present case the
bequest of the testatrix's personalty includes additional language that distinguishes it from the
bequest in Bowles v. Kinsey:
all of the furniture and personal property located in and about said residence.
In his letter of July 9, 1997, in which sets forth his clients legal position on this matter, Mr.
Shanks asserts that Bowles v. Kinsey both establishes Virginia's acceptance of the broad definition
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of personal property, so as to include both tangible and intangible personalty, and implicitly rejects
the "more narrow Maryland definition of personal property," which would include only tangible
property. Mr. Shanks does not cite a specific Maryland case, but when the case of LeRoy v. Kirk,
277 A.2d 611 (Md. 1971), is reviewed, it becomes obvious that Mr. Shanks had this case in mind.
An examination of the case makes it equally obvious that LeRoy v. Kirk does not establish
Maryland's acceptance of a definition of personal property that is different from Vrrginia's
definition, but rather shows that the Maryland court was faced with will language that was
different from the unqualified bequest of "all my personal property" that was at issue in Bowles v.
Kinsey. In fact, as will become clear, the will language and circumstances in LeRoy v. Kirk are
far closer to the language and circumstances of the present case than is true of Bowles v. Kinsey.

In the will in LeRoy, the testatrix bequeathed $5,000 to Eva Cederstrom under Item IV
and then made the following bequest under Item V:
(Item V) "the sum of Ten Thousand Dollars ($10,000) and all of my
personal property, including my automobile, boat and the contents of my house
and outbuilding, unto MRS. BETTY JENSEN LEROY [the appellant] * * * if she
survives me[.]"
277 A.2d at 612. Following the bequest to Betty Jensen LeRoy was a $5,000 bequest to an
\

organization for the benefit of animals and a bequest of the testatrix's residuary estate in equal
shares to two charities. The testatrix's estate consisted of the proceeds of the sale of her home
(she had contracted to sell the home one month prior to her death), amounting to $65,000;
corporate stock, amounting to $150,000; cash in banks, $44,000; and tangible personal property,
$3,500. The question was whether Betty Jensen LeRoy was entitled to intangible as well as
tangible personalty, in addition to the $10,000. The residuary beneficiaries, the two charities,
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contended that Mrs. LeRoy was limited to the $10,000 plus tangible personalty. The intangible
personalty involved was the testatrix's stock and cash.
The court, in affinning the lower court's decision that Mrs. LeRoy was not entitled to
intangible personalty, found that, under the facts before it, the idea that the bequest of the
testatrix's personalty was not restricted to tangible items was too simple. The court looked to the
case of Cameron v Frazier, 50 A2d 243, 245 (Md. 1946), in which the testator devised "'my
home property located at Earleville, Maryland, including all furniture therein and other personal
property located on the premises."' The court in Cameron v. Frazer found that the language of
the bequest was limiting in that it suggested tangible chattels, items having a "local habitation,"
and indicated that securities or other choses in action were not intended to be included. The
Cameron court noted two rationales for limiting the bequest of personalty to tangible items: ( 1)
the application of the rule of ejusdem generis ("oflike kind," meaning that the listing of a specific
item or items along with a general term, such as personal property, can have the effect of
restricting the meaning of the general term to items that are similar in character to the specifically
mentioned items)~ (2) the idea that description by use or location, such as the contents of a house,
excludes intangible items because they are not used in the sense that tangible items are, and they
have no location. The Cameron court also noted that the meaning of personal property is
ordinarily and popularly restricted to tangible assets. This observation counters the idea that a
tenn in a formally drafted and printed will should be given its technically legal meaning because it
was presumably drafted by an attorney.
Turning to its own facts, the court in LeRoy v. Kirk concluded that the phrase, "including
my automobile, boat and the contents of my house and outbuildings" were intended to limit the
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character of the personal property to tangible items and called for the application of the rule of
ejusdem generis.

In the present case, it seems reasonable to conclude that both ejusdem generis and
description by locationjippl;Y- to limit the bequest of personalty to Mazzie Turner and Lois Somers
to tangible items. The application of ejusdem generis would be based on the specific mention of
furniture, the idea being that the bequest of personal property located in the house was intended
to be restricted to items that, like the specifically mentioned furniture, were intended for
household use and·therefore were tangible. The specific mention of the testatrix's automobiles in
this provision reinforces the correctness of applying ejusdem generis. Obviously, the automobiles
are mentioned because the testatrix wished to bequeath them to Mazzie and Lois but was afraid
that they would not be included in the phrase "personal property located in and about said
residence." At the same time the automobiles serve as an example of personal property that, like
the furniture, is tangible and thus strengthens the application of ejusdem generis so as to limit all
of the personal property passing under this bequest to tangible items.
The bequest in question is also suitable for the application of the rule that where there is a
description of property by use or location, only tangible items are included. This rule is
demonstrated by the New York case, In re Reynolds, 26 N.E. 954 (N.Y. 1891), in which one of
the provisions of the testator's will was a devise to the testator's son of certain real property "'with
all the lands, buildings, and appurtenances thereunto belonging or in any wise appertaining, and
including all the furniture and personal property in and upon the same, or in any manner
connected therewith"' Id.. at 954. The building on the property contained the testator's office, and
connected to the office was a vault containing a safe in which a bank book, different kinds of
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securities and money were found. The son claimed that he was entitled to the contents of the safe
as part of the testators personal property that was found "in and upon" the devised realty. The
surrogate's court, however, agreed with the beneficiaries of the residuary estate to the effect that
the bequest of personalty was limited to such property which, in addition to the furniture, "was
employed by the testator in the use which he made of the building devised."

ill. at 955. In

affinning the surrogate's court, the New York Court of Appeals discussed the issue in terms of
~jusdem

generis, but it was clear that the decision was also based on the surrogate's view that the

only items included would be those that, like the furniture, were to be used in connection with the
prennses.
The Court of Appeals in this case, made an additional point that is presently relevant. It
held that a court will tend to construe a general term such as "personal property" in a broad
manner if a narrow construction would result in the passing of the property by intestacy. Thus,
where, as in the present case, a residuary clause follows the provision in question, there is no need
for the court to automatically favor a broad construction.
A somewhat different way of viewing article Second (A) is that it is the equivalent of a
devise of the testatrix's res!dence and a bequest of the "contents" of the residence. Although the
word "contents" is not used, it is reasonable to conclude that the bequest of the "furniture and
personal property located in and about said residence" was intended to dispose of the contents of
the house. As a general rule, in the absence of the manifestation of a contrary intent, the bequest
of the contents of a house is restricted to tangible personalty. The following authorities
demonstrate the application of that rule.
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In In re Estate of Shoptaugh, 482 N.E.2d 1142 (Ind. Ct. App. 1985), the provision in
question was a devise to Martha Brokaw (a niece of the testatrix) of all of the testatrix's real
estate "together with all contents situate in, on and about the improvements on the real estate."

Id.. at 1143 . Six stock certificates were found in a desk drawer in the testatrix's home,
representing corporate stock valued at $121,000. The issue, as framed by the court, was whether
the stock certificates were included within the tenn "contents" as used in the will. The court first
noted that the rule of ejusdem generis had no application because there was no mention of any
specific items in the provision. Rather, the focus had to be on the meaning of "contents." The
court set forth the general rule as follows:
It is the general rule that, unless a contrary intention is clearly expressed in
the will, a devise of a house and its contents does not include choses in action such
as stock certificates, bank accounts, checks, insurance policies, deeds, mortgages,
and securities which are found in the house. McLane v. Chancey ( 1947), 211 Ark.
280, 200 S.W.2d 782; Linson y . Crapps (1948), 204 Ga. 264, 49 S.E.2d 523; Qld
Colony Trust Co. y. Hale (1939), 302 Mass. 68, 18 N.E.2d 432; In re Estate of
Lamh (1971), 445 Pa. 323, 285 A.2d 163; Matter of Estate of Rudy (1984), 329
Pa. Super. 458, 478 A2d 879; Re Falvey's Will (1962), 15 App .Div.2d 415, 224
N .Y. S.2d 899, 5 A.L.R.3d 458; 80 Am.Jur.2d, Wills,§ 1277 (1975); Annot: 5
A.L.R3d 466, 550. Generally speaking, absent an expression of contrary intent,
the gift of the "contents" of a home is limited to those things ordinarily identified
with a home. In re Estate ofRothko (1974), 77 Misc.2d 168, 352 N.Y.S.2d 574;
In re Robbins Estate (1976), 116 N.H. 248, 356 A.2d 679.

Id.. at 1144. Other cases following this rule include cash as an example of personal property that
would not qualify as part of the contents of a home. In Wright v. Dzienis, 187 A.2d 8 (N.J.
Super. Ct. App. Div. 1962), there was a devise of real estate "'together with all my household
chattels and contents therein."'

Id.. at 9. The court first held that "household chattels" did not

include cash found in a bedroom footlocker in the decedent's home because the tenn would
nonnally be limited to articles of personal property used in and about the household. The court
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then turned its attention to the words "contents therein," which it found to refer to the contents of
the house rather than to the contents of the individual household chattels. The court agreed that
the "contents' of the house could be broader in scope than "household chattels" because
"contents" could include everything contained in the house. The court applied the rule of ejusdem
generis, however, because "contents" was associated with the term

"hous~hold

chattels." In the

same way in the present case, as discussed above, the term "personal property" in article Second
(A) is associated with the term "furniture" and therefore should be limited to tangible items which,
like furniture, are used in the house. Thus Wright v Dzienis is really an ejusdem generis case and
is not a decision based solely on the interpretation of the word "contents." The general rule
limiting the meaning of "contents" of a residence to tangible personalty was applied in Souder v.
Johnson, 501 So. 2d 745 (Fla. Dist. Ct. App. 1987). The court held that a bequest of the contents
of the testator's condominium did not include stock certificates, bank passbooks and bank
statements that were found in the house. The court held that, in its ordinary sense, "contents of a
home" designates items that "convert an empty building into a habitable dwelling." Id.. at 746.
The court stated that such a construction would include "furniture, fixtures, floor coverings,
electrical appliances, pictures, articles of decoration, linens, kitchen appliances, silverware, house
and gardening tools, garden furniture, and other articles of similar character used to maintain a
home. It would not, under the facts ofthis case, include intangible personal property." Id..
(emphasis the court's).

In Old Colony Trust Co. v. Hale, 18 N.E.2d 432 (Mass. 1939), the bequest was of a
specific house and land '"and the contents of the house not otherwise hereinafter bequeathed."

Id..

at 433 . Savings bank books and insurance policies found in the safe were held not to pass as part
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of the contents: "It is the general rule, however, that choses in action will not pass under a
bequest of the ·contents of a house." Id.. The court cited the English case of Polham v. Aylesbury,
1 Ambl. 68, 69, where it was held that the bequest of "all that shall be in [the house]" included
cash and bank notes but not promissory notes and securities, as they constituted evidence of items
that were out of the house.
In conclusion, the combination of the rule of ejusdem generis, with the courts construction

of the meaning of"contents" to exclude intangible personal property, coupled with the fact that
intangible personal property does not have a situs by reason of its very nature and therefore could
not be "located in or about said residence", appear to be solidly lined up against the disposition of
intangible items under article Second (A).
Respectfully Submitted,

Mark N . Reed, as Executor
of the Estate of Kathleen R. Waye, deceased

~~-~
MarkN. Reed
Nancy M. Reed
Reed & Reed, P.C.
Attorneys & Counsellors at Law
P.O. Box 166
Luray, Virginia 22835
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CERTIFICATE
The undersigned hereby certifies that a true copy of the foregoing Memorandum was
either hand delivered or mailed first class mail postage prepaid to the following persons:
George W. Shanks, Esq., counsel for Mazzie Turner and Lois Jarriel, P.O. Box 668, Luray, VA
22835; W. Dale Houff: Esq .. counsel for Luray United Methodist Church, P.O. Box 246, Luray,
VA 22835; Alexander W. Bell, Esq., counsel for Lynchburg College, P.O. Box 739, Lynchburg,
VA 24505-0739 this ~<tf__ day of May, 1998.

~~ed
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Law

July 9, 1997

Area Code

743 ..7102
743-7102

fax:

Mark N. Reed, Esquire
Reed & Reed, P.C.
P. O. Box 766
Luray, VA 22835
Re:

Estate of Kathleen Waye

Dear Mark:
Thank you for your letter of July 3, 1997, confirming the
existence of intangible personal property at the residence of
Kathleen Waye at the time of her death, as well as various other
items of tangible personal property.
You have asked for some "black letter" law on the subject and
I believe this issue has been directly addressed by the Virginia
Supreme Court case of Bowles v. Kinsey, 246 Va. 298 ( 1993). A copy
of that opinion is attached. As you can see, Virginia has rejected
the more narrow Maryland definition of personal property in favor
of the broader definition contained in Black's Law Dictionary.
Therefore, a Will, drafted by an attorney, is construed to utilize
this phrase as a legal term of art.
By the same token, I do not believe that my clients can make
a justiciable claim for the contents of the safe deposit box,
simply because the key to that box was located in the house at the
time of Mrs. Waye' s death.
Possession of a key to an object
located outside the house does not connote ownership of the
container which that key may fit.
With kind regards, I am
-~
1
.
S incere
y, --......)

GWS/dw
Enclosure
cc:

Mrs. Lois Jarriel (w/enclosure)
Mrs. Mazzie Turner (w/enclosure)
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V I R G I N I A: IN THE CIRCUIT COURT OF PAGE COUNTY
MARK N. REED, Exe'. tor of the
Estate of KATHLEEN R . WAYE, Deceased,
C'.Jmplainant

v.

IN CHANCERY NO. 98-04

MAZZIE TURNER, et al,
Respondents

MEMORANDUM OF AUTHORITIES
OF MAZZIE TURNER AND LOIS SOMERS JARRIEL

The Executor, appearing pro se on behalf of the Estate, has
striven mightily to distinguish the holding in Bowles v. Kinsey,
246 Va. 298, 435 S.E.2d 129 (1993) from his own personal interpretation of this Will.
Indiana law,

He has cited Maryland law, New York law,

New Jersey law,

Florida

law and English law in

support of his ejusdem generis analysis.
commendable

for

their energetic

While his efforts are

scholarship,

they

ignore the

controlling point of that case: the term "personal property" is a
term of art and embraces both intangible and tangible personalty.
As

Justice

Keenan

wrote

in

that

case,

and

as

applies

specifically to this case, "since the term 'personal property' is

a technical term, the Testatrix generally is presumed to have used
that term in its technical sense.
31, 36, 190 S.E. 101, 103 (1937)."

See Tiffany v. Thomas, 168 Va.
Id, at 301.

And as in Bowles, if Mrs. Waye "had intended to limit the

specific bequest ••• to only her tangible personal property, she

could have directed her attorney to effectuate that result".

Id,

at 301.
In this case, the Testatrix has made a bequest using the term
"personal property".

There is no suggestion that she was low-

functioning, illiterate or of weak-mind.

She knew the distinction

between tangible and intangible personal property, as evidenced by
the several gifts of cash in other specific bequests.
understood

how

to

separate

and

segregate

her

She also

tangible

and

intangible personal estate by the maintenance of a safe deposit
box,

in

which

she

kept

"additional

stock

certificates"

[Complainant's Brief, p. l].
She was advised by capable and experienced legal counsel who
employed

this

term

Significantly, it is

of

art

for

her

only

once

in

her

Will.

not re-employed in any other bequest, nor in

the residuary bequest.

Of course, it is beyond argument that her

couns el fully appreciated the differences of the two terms and the
all-inclusive nature of the use of the term "personal property"
without further modifier.

Had she actually intended to limit the

bequest to Mrs. Turner and Mrs. Jarriel (the former Ms. Somers) to
tangible

personal

property,

she

could

have

easily

and

unequivocally done so by writing " ..• all of the furniture and

personal property located in and about said reside nce,

tangible

along with any automobile which I

may own at

the time of my

death ••. ".
Her Will was written in March, 1996, over a year before her
death.

Any suggestion of inadvertence, oversight or confusion

- 2-

about the location of various items of personal property and the
implications their location would have on testamentary disposition
is dispelled by

t ~ Ls

of her Will and

he ~

lengthy period of time between the execution

s ubsequent death.

It is also significant that

she recognized that her automobile might not be at her residence
a t the time of her death and took pains to make clear that it was
to be included in the bequest, regardless of its location.
Against this factual backdrop, the Executor argues that the
doctrine of ejusdem generis should be employed to explain what is
already abundantly clear from the terms

of the Will

and the

obvious testamentary intent of Mrs. Waye.

This, Virginia Courts

have repeatedly admonished, is a wasted exercise:

The paramount rule in Will construction is
that the intention of the Testator must
control. If possible, this intention must be
ascertained from the language employed by the
Testator. [citations omitted] Once a Court
ascertains the Testator's intention from the
words used, its "quest is ended and all other
rules become immaterial". Yancey v. Scales,
244 Va. 300, 302-303, 421 S.E.2d 195, ~-- - - ' ( 1992) •
Nor is it necessary to leave the Commonwealth of Virginia to
obtain an adequate discussion and explanation of the doctrine of

ejusdem generis.
( 1953) ,

the

In Arnold v. Groobey, 195 Va. 214, 77 S.E.2d 382

Virginia

Supreme

Court

quoted with approval

following:

In 5 7 Am. Jur., Wills, §1130, p. 72 4 , this is
said:
The ejusdem generis principle, as applied to
the interpretation of Wills, is subject to
certain limitations.
It is only a rule of
presumption and must yield to the Testator's
-3 -

t\5

the

intention,
as
expressed
instrument. Id, at p. 226.

the

in

whole

More recently, in Powell v. Holland, 224 Va . 609, 299 S.E.2d
509 (1983), the Court again brushed aside the use of the doctrine
of ejusdem generis and reaffirmed the wisdom of the Arnold ruling.
Id, footnote 4, p. 617.
Bowles, supra, also repeats another fundamental precept: "The
paramount rule of Will construction is that the intention of the
Testator

controls,

unless

such

intent

is

contrary

to

an

established principle of law". Id, at p. 300.

In the final analysis, the plain meaning of the Testatrix'
intent is clear .

She wanted Mazzie Turner and Lois Somers to have

her residence and everything in and about it, be it tangible
personal property,

such as

furniture,

or intangible personal

property, such as cash, stock certificates or travelers checks.
There is

no other clause or article in her Will which

suggests any contrary intent.
any

other

specific

personal

Indeed, the absence of reference to
property,

whether

tangible

or

intangible, except by generic designation of specific bequests of
sums of money, reenforces the conclusion that the Testatrix knew
precisely what she had at her home and what she wished to give to
Mazzie Turner and Lois Somers and also knew precisely what she had
in the bank or at other locations and intended to fund those
bequests,

including

the

residuary

bequest,

from

sources

of

property of whatever kind and description, which were not located
at her residence.

"A

specific bequest must

prevail

over a

residual bequest." (citations omitted) Bowles v. Kinsey, supra, at

-4 -

301.

Your Respondents,

Mazzie Turner and Lois Somers Jarriel,

respectfully request the Court to find that there is no ambiguity
in the plain meaning of the words of the Testatrix;
doctrine

of

ejusdem

generis

as

asserted

by

the

that the

Executor

is

inapplicable; that the use of the term of art "personal property"
embraces all of the personal property located at the residence of
the Testatrix at the time of her death; and that the Executor's
construction of the Will should be rejected.
MAZZIE TURNER
LOIS SOMERS JARRIEL
By Counsel

CERTIFICATE OF SERVICE

This is to certify that a true copy of the foregoing pleading
was mailed, postage prepaid, to Mark N. Reed, Esquire, pro se,
Executor of the Estate of Kathleen R. Waye, Deceased, P. O. Box
766, Luray, VA 22835; tow. Dale Houff, Esquire, counsel for Luray
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United Methodist Church,

P.

O.

Box 246,

Luray,

VA 22835;

to

Alexander W. Bell, Esquire, counsel for Lynchburg College, P. O.
Box 739, Lynchburg, VA 24505-0739, this 14th day of May, 1998.
- ----·
,/ · ~
.· _,,---- ~~---::.~

(
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--------·<.

~c::;:___ .

• ":'.:).

.r'iled in the Clerk>s Un;,.-.,,
of the Circuit Court of Paie
County, ~a, i : 1 f pn----'~~~....._/_._q_19..tt
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VIRGINIA:

IN THE CIRCUIT COURT OF PAGE COUNTY

MARK N. REED, Executor of
the Estate of
KATHLEEN R. WAYE, Deceased,
Complainant

v.

In Chancery No . 98-04

MAZZI E. TURNER, et al,
Respondents

MEMORANDUM OF LAW FILED BY
RESPONDENT TRUSTEES OF THE LURAY UNITED METHODIST CHURCH

The undersigned Respondents generally adopt and affirm
their accord with the authorities and related discussions set
forth in Complainant 1 s Memorandum of Law and will not impose
upon the Court's time t o restate the principles therein
carefully stated by Complainant.
Your undersigned Respondents do choose, however, to
supplement the aforesaid Memorandum with the following
additional analysis and authorities.
All parties have agreed that the clear and unquestioned
cardinal rule to be employed in the construction of wills is
that the intention of the testator must be given effect.
Respondents Turner and Jarriel, however, argue that in
giving effect to the testator 1 s intentions the term

11

personal

property 11 is a term of art and, therefore, must be given effect
SWETNAM 6 HOUFF
TORHEVS 6 COUNSEL.L ORS

as that term is generally understood.

AT LAW

LURAY , VIRGINIA

Your undersigned Respondents disagree with this
interpretation and believe that the use of technical terms

should not defeat the testator ' s in tent ion.
As set forth in Walton v. Melton, 184 Va. 111, 34 S.E.2d
12 9 (1945), "the primary .

rule of construction is to

de t ermine the intention o f the testator from the language which
he has used. . . .

This intention, gathered f rom the whole

wi ll, must predominate over all technical words and
expressions . . . . technical rules of cons t ruction are not to
be invoked to def eat the intention of the maker of the
instrument. .

(Citations omitted).

34 S.E.2d at 130.

As stated by Complainant your Respondent Trustees believe
that the testator's bequest of her residence together with all
the furniture and personal property located in and about the
residence clearly intended to carry with it the furniture and
all similar such related personal property either necessary or
c onvenient for the maintenance or habitation of the home.

It

is inconceivable to these Respondents that the Testator fixed a
stock certificate at the home with the intention that that
would pass with other furniture and personal property located
in and about the residence.
Respondents Turner and Jarriel suggest that the holding of
Bowles v. Kinsey, 246 va. 298, 435 S.E.2d 129 (1993) is
c ontrolling herein, but your Respondent Trustees note that in
the instant case there was no reference to all

. . personal

property as in that case.
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Respondents Turner and Jarriel appear to argue that the
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use of the technical term personal property forecloses any
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possible consideration that this term of art could be limited
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to tangible personal property.

Complainant has noted a number

of instances in which Courts have determined the phrase
personal property to be limited to tangible property.
Your Respondent Trustees no te two additional such
determinations by Virginia Courts.

In 1928 the Special Court

of Appeals of Virginia construed a will in which the testator
did "devise and bequeath as follows all of my personal effects
" and noted that such bequests of personalty might be so
broad as to include both real and personal property .

The Court

noted that it was necessary to give effect to the intention of
the testator as the Court determined it and concluded that
personal effects in this case did not include intangible
personal property and that she intended only tangible chattels
to thereby pass to the beneficiaries.

Bennett v . Bradley, 149

Va. 746, 141 S.E. 756 (1928) .
Similarly , the Virginia Supreme Court in 1917 determined
that the words "personal estate" were broad enough to cover
both intangible personal property as well as tangible property
and that a general analysis of the will provided that the
purposes and intention of the testator's expressed in the will,
as determined by the Court, would not allow the technical rule
of construction of the language "personal estate'' to be invoked
to def eat the natural and ordinary meaning of the will before
the Court and that, therefore, the claimant was not entitled to
SWETNAM

a

HOUFF

intangible personal property based on the bequest of "personal
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AT LAW

estate".

Hurt v. Hurt, 121 Va. 413, 93 S.E. 672 (1917).
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Respondents Turner and Jarriel apparently claim ownership
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of the stock described in the Bill of Complainant because the
Certificates therefor were located in the house of decedent.
This analysis presumes that the location or "situs" of the
stock is determined by the physical location of the
certificate and your Respondent Trustees disagree with this
assumption.
No party has offered any authority regarding this question
and apparently Virginia Courts have not considered this
question in the construction of a will .
Virginia Courts and the Virginia Legislature, however,
have clearly established that the location or "situs" of
intangible personal property such as stock is not determined by
physical location of the certificate, but such property is
simply generally taxable at the jurisdiction of domicile of the
taxpayer.

"The general rule is that property of an intangible

nature has no situs of its own for the purpose of taxation, and
is , therefore, assessab le only at the place of the owner's
domicile."

Loyd's Executorial Trustees v. Lynchburg, 113 Va.

627, 75 S.E. 233 (1912).
More specifically and in considering the taxation of
intangible personal property held by non-resident Trustees the
Virginia Supreme Court noted

11

it is the policy of this

Commonwealth to impose taxes on all intangible property of its
citizens in the County or Corporation of their residence,
SWETNAM
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without regard to the situs of the physical symbol by which
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such property is evidenced.

Wise v . Commonwealth, 122 Va. 693,
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95 S.E. 632, (1918), cert den 39 S.Ct . 287, 248 U.S. 582, 63

sz

L.Ed. 432 (1918).
The foregoing analysis regarding the taxation of
intangible personal property apparently remains valid and is
the basis for the taxation of intangible personal property
under Chapter 11 of Title 58.1 of the Code of Virginia of 1950
as amended.
Your Respondent Trustees of the Luray United Methodist
Church respectfully request this Court to conclude that it was
the testator's intention to bequeath unto Respondents Turner
and Jarriel only tangible personal property situate in and
about the testator's residence such as furniture and related
household items, that the intangible personal property would
not have as its "situs" the residence of testator simply
because of the location there of the physical symbol by which
the property is evidenced and that such intangible personal
property would, therefore, pass under the residuary clause to
your Respondent Trustees and others so named in the will.
Dated this 26th day of May, 1998.
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Dale Houff, Esquire
SWETNAM AND HOUFF
221 West Main Street
Luray, Virginia 22835
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nsel

C E R T I F I C A T E

This is to certify that a true copy of the forego ing
Memorandum was mailed to Mark N. Reed, Executor and
Complainant, 16 South Court Street, Luray, Virginia

22835;

George Warren Shanks, Esquire, counsel for Mazzie Turner and
Lois Jarrell, 1969 U. S. Highway 340 North, P.
Luray, Virginia

22835; and Alexander

for Lynchburg College , P.

o.

w.
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C O UNSEL.Lofts
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Bell, Esquire, Counsel

Box 739, Lynchburg , Virginia

24505-0739, this 26th day of May, 1998.
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V I R G I N I A: IN THE CIRCUIT COURT OF PAGE COUNTY
MARK N. REED,
As Executor of the Estate of
Kathleen R. Wayne, deceased,
Complainant

v.

IN CHANCERY NO. 98-04

MAZZIE TURNER, et al,
Respondents
FINAL DECREE
This cause came on to be heard the 4th day of August, 1998,
upon the Complainant's Bill of Complaint; upon proof of proper
service of process thereof on the Respondents; upon the Answ€r of
the

Respondent,

Lynchburg

College;

upon

the

Answer

Respondents, Mazzie Turner and Lois Jarriel; upon the
the

Respondent,

Luray

United

Methodist

Church;

of

the

Answe~

upon

of

written

Memoranda of Law filed by the Complainant, the Respondent, Luray
United Methodist Church, and the Respondents, Mazzie Turner and

Lois Jarriel; upon oral argument thereon; upon the appearance of
Mark N. Reed, Esquire, Complainant, George W. Shanks, Esquire,
counsel

for

Mazzie

Turner

and

Lois

Jarriel,

W.

Dale

Houff,

Esquire, counsel for the Luray United Methodist Church; and was
argued by counsel.
Prior to hearing this case,

Judge Porter R.

Graves,

Jr. ,

disclosed to the parties that he was an alumnus of Lynchburg
College but had not been actively involved in either alumni

or

a~;

to

College affairs

since graduation,
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whether or not any of them had any objection to him hearing this
matter since Lynchburg College was one of the parties to this
case.

In response to that inquiry, the Complainant, and counsel

for Respondents Mazzie Turner and Lois Jarriel, and counsel for
the Respondent, Luray United Methodist Church, and Alexander Bell,
Equire, Counsel for Lynchburg College all advised the Court that
they had no objection to Judge Graves hearing this matter, and
accordingly the Judge did not recuse himself from hearing this
ma tter.
This is a suit for a declaratory judgment brought pursuant to
the provisions of Section 8.01-184 et seq. of the Code of Virginia
( 1950),

as amended,

by the Executor for the construction and

interpretation of the Last Will and Testament of KathleeIL R.
Wayne,

a

resident

of

testate on June 23,

Luray,

Page

County,

Virginia,

who

jied

1997, and for the aid and guidance of the

Court.
The specific issue before the Court concerns the disposition
of two Jefferson National Bank (now by merger Wachovia)

stock

certificates representing a total of 3,136 shares, one Blue Ridge
Bankshares stock certificate representing 400 shares, and $280 in
American

Express

approximately

Travelers

$134,543.99,

checks

with

which were

a

combined

located

residence in Luray at the time of her death.

valuE

at Mrs.

Waye's

Article Second (A),

of Mrs. Waye's Last Will and Testament provided as follows:
I give, devise and bequeath unto my friends, MAZZIE
TURNER and LOIS SOMERS, my residence together with a
one-quarter (1/4) acre lot, to be surveyed off by my
Executor and all of the furniture and personal property
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located in and about said residence, along with any
automobile which I may own at the time of my death, to
be held by them as joint tenants with the right of
survivorship.
Likewise Article Third disposed of all the rest and residue of her
estate in equal shares to four beneficiaries, the Luray United
Methodist Church, the Luray Christian Church, Lynchburg College
and the Odd Fellows Home of Virginia.
The Executor in his brief and oral argument took the position
that the stock certificates and travelers checks did not ;>ass
under Article

Second

{A)

but

rather passed to

the

Residuary

Beneficiaries under the Will's residuary clause in Article Three.
In support of that position he made three arguments:
(1)

First, the rule of ejusdem qeneris would apply

the presence of the terms

"furniture" and

"automobile."

du~

to
The

indication is that the Testatrix intended to limit the bequest of
personal property to items which, like furniture and automobile,
are tangible.
(2)

Second, where a general bequest of personal property is

described by

location,

such

as

in a

residence,

the

teritt is

generally restricted to items having a physical situs, meaning
that only tangible assets are included.
(3)

Third, the bequest in question is the equivalent Jf a

bequest of the "contents" of the residence, and the general rule
is that, in the absence of a contrary intent, a bequest of the
"contents" of a residence is limited to tangible assets.
In contrast to this position, counsel for the Respondents,
Mazzie Turner and Lois Jarriel, relies upon Bowles v. Kinsey, 246
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Va. 298, 435 S.E.2d 129 (1993), to support the argument that the
term

"personal property"

as

used in Article

Second

(A)

:__ s

a

technical term that includes both tangible and intangible personal
He asserts accordingly that all items of

property.

located at the residence,

tangible and intangible,

property
passed to

Turner and Jarriel, including the stock and travelers checks.
In addition, in oral argument, counsel for Respondents Mazzie
Turner and Lois Jarriel, moved that ·the Court convene a jury for
the purpose of resolving disputed issues of fact,

pursuan··: to

Section 8.01-188, Code of Virginia (1950), as amended, and counsel
alluded to banking records,

including safe deposit box ac:::ess

logs, as probative of the intent of the Testatrix with respect to
the

location and disposition of her personal property,

which

motion the Court took under advisement.
Counsel for the Luray United Methodist Church, in his brief
and argument disagrees with this interpretation and asserts that
the facts in Bowles v. Kinsey, are distinguishable from those of
this

case,

specifically that

there

is

no

reference to

"::i.11"

personal property in Article Second (A), as there was in the :,;ill
in Bowles.

In addition, he cites Walton v. Melton, 184 Va. 111,

34 S.E.2d 129 (1945) for the proposition that technical words and
expressions are not to be invoked to def eat the intention of the
maker of the instrument.
After mature reflection, and in consideration of pleadings
and documents attached thereto, the written Memoranda of Law and
the

oral

arguments

on

this

issue,
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BOOK

51

PAGE

481

arguments presented by the Executor, and the Respondent, Luray
United Methodist Church are correct and in accordance with the
facts and law in this case.

In Bowles, Justice Keenan set forth

the guiding principle for will interpretations, when she wrote,
"The paramount rule of will construction is the intention of the
testator

controls,

unless

such

established principle of law.

intent

is

contrary

to

an

In ascertaining the testator's

intent, · 'a court must examine the will as a whole and give effact,
so far as possible, to all its parts'" (Citations omitted). 246
Va. at 300-301.

Likewise in Walton v. Melton, the Supreme Court

of Virginia has held that "the primary •.. rule of construction is
to determine the intention of the testator from the language which
he has used • • . This intention, gathered from the whole will, must
predominate over all technical words and expressions ..• technical
rules

of

construction

are

not

to

be

invoked

to

defeat

the

intention of the maker of the instrument .. • " (Citations omittad).
34 S.e.2d at 130.
Accordingly, the Court finds as follows:
(1)

That

application

of

the

rule

of

ejusdem

generis

is

appropriate and correct in this case.
( 2)

That

the

Testatrix intended that only

tangible

pers::mal

property pass under Article Second (A) and that she intended that
all intangible items of personal property, such as the stock and
travelers checks which are the subject of this matter, to pass to
the residuary beneficiaries under Article Third of her Last Nill
and Testament.
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This interpretation of Kathleen R. Waye's intent and Last
and Testament

mention of

are consistent with

the words

"furniture"

and

and

supported by the

"automobile"

in Article

Second (A) to describe personal property located in and about her
residence.
Accordingly, it is ADJUDGED, ORDERED, and DECREED that the
two

Jefferson

National

Bank

(now

by

merger

Wachovia)

stock

certificates representing a total of 3,136 shares, one Blue Ridge
Bankshares stock certificate representing 400 shares, and $2eO in
American Express Travelers checks, which are the subject of this
action, are to be treated as part of Kathleen R. Waye's residuary
estate and as such they shall pass to the Residuary Beneficiaries
in accordance with Article Third of Mrs. Waye's Last Will and
Testament and not to Lois Jarriel and Mazzie Turner under Article
Second (A) thereof.
Following the announcement of the Court's ruling on this
matter, the Court denied the motion of the Respondents Jarriel and
Turner for

impanellin~

a jury to

resolve~dis~ut~d

issues of fact,

'to -Cha, fl/l(tofJ..A... a~ -t~ r<uL}JJ fl
the Court being of the opinion that I there are no ~Jsticiable

issues

of

., cl \Jct

fact

involving

personal property.

the

disposition

of

the

Testatrix' s

Counsel for Respondents Jarriel and Turner

objected to this ruling, which objection was duly noted.
To the remaining rulings of the Court counsel for Respondants
Jarriel and Turner noted his objections for the reasons set f

~rth

in his written Memorandum of Law previously submitted and filed
with the Court together with his oral argument in support thereof,
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which objections were also duly noted.
There being nothing further to be done in this matter, the
Clerk is directed to remove this case from the active docket of
this Court and place i~among the ended causes.
ENTER this

~ r/

day of September, 1998:

-SEEN AND AGREED TO:

~~~

MARK N. REED, as Executor of the
Estate of Kathleen R. Waye, Deceased,
Complainant

United

ALEXANDER BELL, Counsel for Lynchburg
College, Respondent
SEEN AND OBJECTED TO FOR THE REASONS
SET FORTH HEREIN AND SET FORTH IN
_...-r.u.;,~.eitANDUM OF LAW

. S
S, Counsel for Mazzie
and Lois Jarriel, Respondents

9/22/98 - Copy to Counsel of Record
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ASSIGNMENTS OF ERROR
1)
THE COURT ERRED IN RULING THAT THE TERM "PERSONAL
PROPERTY'' WAS NOT A TECHNICAL TERM AND DID NOT INCLUDE
INTANG IBLE PERSONAL PROPERTY.
2)
THE COURT ERRED IN USING THE RULE OF EJUSDEM GENERIS TO
REWRITE THE WILL IN A MANNER CONTRARY TO THE EXPRESSED
INTENTION OF THE TESTATRIX.
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