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of Vi·rgin·ia.:
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of Appeals

Your petitioner, H. C11ester \Vise, a lien creditor of Arthur
Hunt, respectfully represents that l1e is aggrieved by a decree entered on the 30th day of 1\Iarch, A. D. 1929, by the Cir-.
cuit Court of Northampton County, Va., in a suit in chancery brought by one Edmund E. Hamilton, who sues, etc.,
·against W. F. D. \Villiams, et als. A transcript of the record
in said case is herewith -presented as a. part of this petition.
. From said decree your petitioner prays an appeal and supersedeas.
'The question in issue in this ease is whether the sum of
$1.R01.40, which was received by \V. F. D. "'\Villiam8, Upshur

'\Vilson and E. V. Downes, the ereditors' committee of, or
Receivers for A'rthur Hunt, purporting to be for rent of said
Arthur Hunt's faim, situated in said county, for the year
1925, and deposited to their credit as such creditors' committee· in the Farmers & ~Ierchants Trust Bank, Cape Charles,
Va., should he paid over to \Villiam J. Hunt and Lucy Johnson on account of certain writs of fieri facias issued on their
certain judgments against the said Arthur Hunt, or whether
the said sum should be applied, first to the payment of the
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taxes of said Arthur Hunt for the year 1925, and the balance
then remaining be paid over to the Farmers & Merchants
Trust Bank, Cape Charles, ·va., the first lien creditor of the
said Arthur Hunt, excepting the Eastern Sliore of Virginia
:B,ire Insurance Company, pursuant to a certain writing or
agreement of the said .Arthur Hunt a.nd his creditors, dated
September 2, 1924, and filed in this cause as Exhibit B, Record 9.
The parties interested in this appeal are your petitioner,
a lien creditor of Arthur Hunt, whose lien is by way of a
deed of trust, who would be the real sufferer, inasmuch as
he 'viii have to pay said taxes .for 1925 and said amount
due and owing to the Farmers & 1\ierehauts Trust Bank, if the
said sum of money be not distributed in accordance with said
writing or agreement, and "\Villiam J. Hunt and Lucy Johnson, petitioners in said cause, in whos-e behalf said decree was
rendered, claiming that on November 1, 1926, said fund was
the property of Arthur Hunt, and as such became subject
to their liens of fieri facias, 'vhich were issued on their resp~ctive judgments against Arthur Hunt anu went into the
hands of the sheriff of said county on Nov~mber 1, .1926, for .
. execution.
STATEl\IENT OF FACTS.
The said records show the following facts:
Arthur Hunt, the owner of a certain farm containing something like one hundred and sixty acres, situated in said county
of Northampton, had lived on and operated said farm for a
number of years, including the year 1924. Said Hunt was
quite largely involved in debt, some of which was secured by
deeds of trust on said farm and his personal property, certain judgments had been obtained against him, and besides
he had quite a few other creditors. The year 1924 was a bad
year for said Hunt in his farming operations, and finding
that he could not meet the demands of his creditors, and desiring, if possible, to remain on and in some way to operate
said farm in 1925, and also desiring that his creditors should
determine what action should be taken, 'vhether to 'vind up
the whole matter, or in some way to permit ·him to continue
living on said· farm and in some way to operate it in the
year 1925, in the late summer of 1924, said Arthur Hunt
called a meeting of his creditors to be held at the office of
Mears &. Mears, Eastville, Va., September 2, 1924, and gave
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notice thereof. S'aid meeting was duly held, and at said meeting· quite a good number of his creditors were present or
represented by counsel, and quite some of his creditors were
not present nor represented by counse1. The meeting resulted in an agreement whereby the creditors of the said Hunt
should not endeavor to enforce by chancery suit or sale of the
property of said Hunt, either to satisfy any liens thereon, ot
any liens which mig-lit be obtained thereon, until August 1,
1925; that the said farm should be rented out for the year
1925; that Upshur Wilson, E. V. Downes and W. F. D. Williams were to be receivers to rent out the said farm for the
year 1925, to collect the rent, pay thereout the taxes for
1925, and to pay the balance to the lien creditors of the said
Arthur Hunt according to their priorities, excepting the Eastern Shore of Virginia Fire Insurance Company, which was
the· first lien creditor of said Arthur Hunt, should receive no
part thereof, also providing that the agreement should not
be effective unless all of said Hunt's creditors should come
into and a·re parties to the agreement. :Said agreement was
put in writing, and same may be found in the record, pp. 9,
10, 11. The said farm was turned over by said Hunt to said
receivers or creditors' committee to be rented out by them·
for the year 1925. Evidence of E. V. Downes, Record, 31;
evidence of Upshur Wilson, Record, 37; evidence of W. F. .
D. VVilliams, Record, 48. The said farm was rented by said
Receivers or Committee for the year 1925 to Miss Lucy Johnson for $1,800.00. See evidence of E. V. Downes, Record,
31-32, evidence of Upshur Wilson, Record," 38-46; evidence
of W. F. D. Williams, Record, 49, 91, 92.
vVhile all the creditors of said Arthur Hunt did not sign
said ag-reement, 'there was only one that refused to sign and
that one wa.s L. B. Travis & Son, and they said, when approached to sign, "the amount was small and it really made
no difference". Said Arthur Hunt told Mr. Upshur Wilson,
one of the receivers or creditors' committee, that his son,
·William J. Hunt, would come in and sign (Record, 40) at
which time the said Arthur Hunt knew the said L. B. Travis
& Son refused to sign said. agreement. See letter of Upshur
Wilson, page 41 of the record.
While all the creditors of said Arthur Hunt did not sign
the agreement, all his creditors accepted the terms thereof,
as no creditor of said Hunt; after September 2, 1924, and before Artgust 1, 1925, made any effort to enforce his claims
against said Arthur Hunt by chancery suit or sale of the
property, real or personal, of said Hunt, either to satisfy any
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liens thereon, or any liens which were subsequently obtained
thereon. Evidence of E. V. Downes, Record, 32, 36. Evidence of W. F. D. Williams, Record, 49.
No written lease from said receivers or creditors' committee to ~Iiss Lucy Johnson or any one was ever executed:r
but :two· were submitted to her, and she put up as collateral
security for the payment of rent a certain bond for $1,600.00
'vith ::Mears &~:fears, attorneys, and no request was ever made
to ~aid Mears & Mears, attorneys, for return of the collateral, nor were they ever informed that the said Lucy Johnson ·or any one else was contending that the said agreement
was not in force until about the ti.l!le the present suit was
instituted.
In the year 1925 the said farm was run and operatecl in
the name of the said Lucy Johnson, the barrels for the farm
were orderea in her name (Record, 3~), the supplies for the
farm were furnished to her, the produce from the farm was
handled in her name, the accounting for the proceeds of sale
was made to her, the moneys were applied or appropriated
at her direction or acquiesceucet and she was looked upon
as the responsible party. Evidence of Arthur Ilunt, record
94; evidence of W. F. D. \Villiams, record, 92 and 93.
The said receivers or creditors' committee of said Arthur
Hunt collected for the rent of said farm for the year 1925 the·
sum of $1,801.40, and the same is on deposit in the Farmers
& 1\Jferchants Trust Bank, Cape Charles, Va., to their flledit.
The taxes of Arthur Hunt for the year 1925, including penalty and interest, was on February 15, 1926, $208.26 (Record, 28).
The prior lien on the farm of Arthur Hunt on September
2, 1924, excepting the lien in favor of the Eastern Shore of
Virginia Fire Insurance Company, is the lien in favor of the
Farmers & ~1:erchants Trust Bank, Cape Charles, Va., on
which there remains due the sum of $1,GOO.OO wj th interest
thereon from 1\Iarch 15, 1926, it being agreed that the judgments indicated in the report of D. J. Fatherly, commissioner
in chancery, as a, band c, see Record, 15 and 16, have been diEr
charged in bankruptcy proceedings.
The said farm was sold on September 10, 1925, by the trustee under the deed of trust from Arthur Hunt and wife for
the benefit of the Eastern Sl1ore of Virginia Fire Insurance
Co., a lien prior to the lien of the said Farmers & :.Merchants
Trust Bank, and_ said H. Chester Wise became the purchaser
at the price of $47,000.00. Prior to said sale of said farm,
said H. Chester Wise, also a lien creditor of said Arthur

H. Chester Wise v.

vV. F. D. \Villiams, et-als.

5

Hunt (see Record, 17 and 18) (h), sought information relative to the liens on the said farm to enable him to determine
'vhat amount the farm would have to bring before he would
be entitled to receive any part of the purchase money, a~d
therefore bid intelligently, and ·was shown a statement in
which the rent of the farm for 1925 was included as an asset (Record, 80). That on or about October 1, 1925, ·Arthur
Hunt requested the said IL Chester Wise to give him a receipt (see Record, 75), stating that it would keep him (flunt)
from going into bankruptcy. At the time of signing said receipt, said Wise knew that the farm was rented out for the
benefit of the creditors of· Arthur Hunt; that he had never
heard of any intimation or suggestion from Arthur Hunt,
or anyone, that :fiir. Hunt was claiming the said fund in the
hands of the creditors' committee, and if he had he would not
have signed the receipt; that the said Hunt made a statement to the said H. Chester vVise, before the said vVise signed
the receipt, as follow·s: ''That they had all and I didn't want
to go into bankruptcy and I thought that it ,vas not any more
than fair to give me a receipt in full." See testimony of
Arthur Hunt, page 51.
At the 1st l\1:arch Rules, 1926, Edmund E. Hamilton, a lien
creditor of Arthur Hunt, 'vho sues, etc., filed his bill in chancery against \V. F. D. \\Tilliams, E. V. Downes and Upshur
\Vilson, said receivers or creditors' committee, seeking to
have the moneys in their hands distributed, to which bill said
receivers or creditors' committee made answer (Record, 4-8).
It appears that process was served on A.rthur Hunt, but he
was not by the bill made a party to the suit and required to
answer same.
On September 21, 1926, a decree of reference was entered
in said cans~ directing Dunton J. Fatherly, a commissioner
in chancery, to make certain inquiries and make report to
the court.
On November 1, 1H26, a judgment by confession 'vas entered·
in the 01erk's Office of said county against said Arthur Hunt
in favor of vVilliam J. I-Iunt for $1,187.00, with interest from
July 22, 1924, and $7.45 costs and 10% attorney's feesthis "Tas the same indebtedness that was secured by the said
Arthur Hunt to said Wm. J. I-Iunt by deed dated July 2, 1924 •
(Record 18) (c), the saicl Arthur Hunt executing a confessed
judgmeht note for the sole purpose of having his son, Wm.
. J. Hunt, levy mi the fund in said committee's hands, and on
November 1, 1926, said vVilliam J. Hunt and Lucy Johnson,
assignee of the American Agricultural Company, had writs
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of fieri facias issued upon their said judgments, and said
writs of fieri fac·ias went into the hands of the sheriff of said
county on the 1sfday of November, A. D. 1926.
_After numerous depositions were taken said commissioner
in chancery, on April 23, 1928, filed his report, together with
the depositions of E. V. Downes, et als., taken in the cause,
said commissioner in chancery, among other things, reporting· that \Villiam J. Hunt and Lucy Johnson were entitled
to the aforesaid fund, to which report said Farmers & ~fer
chants Trust Bank and II. Chester "\Vise, lien creditors of
Arthur liunt, filed exceptions (Record, 100-104).
By a decree entered in sai,d cause on ~fay 21, 1928, Arthur
Hunt was permitted to file his petition, and Lucy Johnson
and William J._ Hunt were permitted to file their joint petition, and likewise said Arthur Hunt, Lucy Johnson and William J. Hunt were permitted to file their answers, and the
cause was again referred to said commissioner in chancery
to make further inquiries and make report. Said commissioner in chancery, after taking· further evidence, on ~larch
6, 1929, filed his second or supplemental report, together with
the additional evidence taken, reporthtg that the said Lucy
Johnson and William J. Hunt were entitled to the aforesaid
fund, to which report said J:l-,armers & J\ferchants Trust Bank
and H. Chester "rise, lien creditors of Arthur Hunt, filed their
exceptions.
By decree entered in said cause on the 30th day of J\Iarch,

A. D. 1929, the said Circuit Court overruled the said exceptions of the said Farmers & Merchants Trust Bank and H.
Chester Wise to the aforesaid report and supplemental report of the said Dunton J. Fatherly, commissioner in chancery, confirmed said reports, and ordered and decreed that
said fund in said cause amounting to $1,801.40 belonged to
said Miss Lucy Johnson, assignee of American Agricultural
·Chemical Company and William Hunt by virtue of the liens
of their said executions, same being the first liens on said
fund. The said William Hunt is the son of Arthur Hunt
and the said Lucy Johnson is also a relative of the family
and had lived in the home of the said Arthur Hunt for about
thirty years.
ASS1GN·MENT OF ERRORS.
1. The Circuit Court erred in overruling the exceptions of
the Farmers & Merchants Trust Bank and H. Chester Wise,
lien creditors of Arthur Hunt, to the report and supplemental
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report of D. J. Fatherly, commissioner in chancery, and decreeing in favor of Lucy Johnson, assignee of the American
Agricultural Chemical Company, and William J. Hunt, and
against said exceptants.
2. The Circuit Court erred in confirming the said report
and supplemental report of Dunton J. Fatherly, commissioner in chancery, and decreeing that the fund, $1,801.40, on
deposit in the Farmers & Merchants Trust Bank to the credit
of W. F. D. Williams, et als., creditors' committee of Arthur
Hunt, after payment of cos.ts, should go to Lucy Johnson,
assignee of the American Agricultural Chemical Company,
and ""\V"illiam J. Hunt on their judgments by virtue of the
liens of their executions, and that said liens were the first
liens on said fund.
3. In failing to decree that said fund in said Farmers &
1\Ierchants Trust Bank, $1,801.40, and interest, after the payment of costs, should first be applied to the payment of the
taxes of Arthur Hunt for the year 1925, and the balance then
remaining paid over to the Farmers & Merchants Trust Bank
on its lien on the property of Arthur Hunt.
Your petitioner respectfully insists that from the evidence
in the case, the said exceptions to said reports of said commissioner in chancery should have been· sustained; that the Circuit Court should have refused to confirm said reports, and
that instead of decreeing in favor of Lucy~ Johnson and Wil-:liam J. Hunt, the said court should have decreed that said
fund should be distributed as contended for by your petitioner.
Petitioner respectfully submits that from the evidence in
this case, all the creditors of Arthur Hunt existing on September 2, 1924, became parties to and accepted the terms and
conditions of that certain agreement between Arthur Hunt
and his creditors dated September 2, 1924 (see Record, 911), even though all of said Hunt's creditors did not sign ·sai~
~greement, and tha.t when they accepted same and performed
its conditions it became binding upon Arthur Hunt.
Petitioner submits that whether all of the creditors of
Arthur Hunt actually signed the agreement referred to is immaterial so long as the terms thereof were agreed upon and
understood between the parties and conformed to by all the
creditors of said Hunt.

·8
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Girard Ins. Co. ;. Cooper, 162 U. S. 529.
From the evidence in the case all of the creditors of said
Arthur Hunt accepted the terms of the agreement, and performed its conditions, for no creditor endeavored to enforce
by chancery suit or sale of the property of Arthur :Hunt, real
or personal, either to satisfy any liens thereon, or any liens
which were obtained until after August 1, 1925. \Vhile it is
true that in order to constitute a contract there must be an assent to. or l\11 acceptance of an offer,. it is ''.rell settled law that
the assent need not be given in. express words, but may be
inferred from the acts and conduct of the offeree.

Berns.tevn

v.

Bord, 146

Va.

670.

Petitioner submits that from the evidence in the case, Arthur Hunt, acting with knowledge of his rights, secured aU
the benefits. that said agreement intended to secure, and that
after receiving the benefits it was too late to raise the question of the validity of the contract because all the creditors
had not signed same, and he is estopr)ed from availing himself of such defense. "It has been repeatedly held that a
person by the acceptance of benefits may be estopped from
questioning the existence, validity and effect of a contract.
This has been applied where the objection was made that legal
formalities were not complied with; that the contract was
not signed by all the parties nan:ied therein * * * . ''
21 C. J. 1209, Section 211 (c).
Petitioner respectfully insists that from the evidence ~n
the case, even though said agreement required the signing of
it by all the creditors of Arthur Hunt, though it does not so
state, this requirement was knowingly waived by the said
Arthur Hunt, as shown by his acts and conduct. ''Strict
compliance with the terms of a contract on the part
of one party may be waived by the other party, either expressly or by acts or declarations indicating a relinquishment of the provisions of the contract."
13 C. J., Section 788-7.
"Waiver applies to any right conferred by law or contract.
This right may or may not be exercised by the person holding
it, being for his own benefit, no one is concerned in its relinquishment save himself. Hence the owner of such right
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may waive it expressly, either in writing or by parol, and impliedly by inconsistent conduct; that is to say a covenantor
may by his conduct so lull his covenantee into security as
thereby to estop himself for the exercise of a right for which
he had con tract eel. ''

R-ichmond Lea.ther JJ1fg. Co. v. Fawcett, 130 Va. 484.
From the evidence in the case said Arthur Ifunt waived the
requirement that all his creditors should sign the aforesaid
contract, even if they were so req uirecl, by his inconsistent
conduct, and-having done so he could not again establish his
right to require them to sig1l said agreement until he had
given due notice of his intention to his c.reditors, which he
did not do. (Record, 82, 83, 88, 89, 92, 93, 94, 67, 63.)
"When a party to a contract waives a default in its terms,
he cannot again establish his right to proceed strictly thereunder until he has given notice of his intention to the other
party.''
F'ant v. Th01nas, 131 Va. 38.
Your petitioner further insists that from the evidence the
said Arthur Hu·nt, with knowledge of the facts, has been inconsistent in his conduct, and that inconsistency would result
in injury to him, your petitioner, and would be a fraud if the
right he asserts be maintained.
Said Hunt was heavily involved in debt. l-Ie called a meeting of his creditors for the purpose of determining what
methods could be devised which 'vould be satisfactory to his
creditors and himself-the meeting was held Sept. 2, 1924.
It was determined at the meeting that thP. fnrm of said Hunt
should be rented out for the year 1925 by certain parties as
receivers or committee, they to collect the rents, pay thereout said Arthur I-Iunt's taxes for 1925, and pay the balance
to the lien creditors according to their priorities, excepting
that the Eastern Shore of Virginia Fire Insurance Co. should
receive no part thereof; no creditor to endeavor to enforce
his claim by chancery suit or sale of the property of said Hunt
to satisfy any lien then thereon, or which might be obtained
thereon, until Aug. 1, 1925. (Record, 9.)
The farm was turned over to the committee by saidllunt

r

10

Supreme Court of Appeals of Virginia.

and they rented it to 1\Iiss Lucy Johnson for 1925 for
$1,800.00.
.
Evidence of E. V. Downes, Upshur 'Vilson and W. F. D.
Williams, Record, 31, 32, 38, 46, 49, 91, 92.
Arthur Ifunt was anxious to, in some ·way, operate said
farm in 1925. (Hecord, 62.)
No creditor made any effort to enforce his claims. (Record,
32, 36, 49, 65.)
Lucy Johnson put up a bond for $1,600.00 as collateral sequrity for the rent. In 1925 the farm ''ras operated in the
name of Lucy Johnson, the supplies were furnished to her,
the produce from ~he farm 'vas handled in her name, the accounting for the proceeds of sale was made to Lucy Johnson,
the moneys were applied or appropriated at her direction or
acquiescence.
The farm of said Arthur Hunt was sold Sept. 10, 1925,
and H. Chester Wise became the purchaser a.t the price of
i$47,000.00. Petitioner was one of the lien creditors of said
Hunt. On Oct. 25, 1925, petitioner, believing that the rent for
said farm for 1925 would go as per said agreement, and having no notice of the contrary, a.t the request of said Arthur
Hunt, gave to Arthur Hunt a receipt releasing him, Hunt,
from further indebtedness, etc. (R.ecord, evidence of H. C.
Wise, 74-80, and of Arthur Hunt, page 81). LAnd your petitioner alleges that the statement of the said Arthur Hunt,
made to him to get him to sign said receipt, was fraudulent
inasmuch as the said Arthur Hunt had told your petitioner
that the creditors had all, and at the same time the said Hunt
had in mind laying claim to the fund on deposit in said bank.
S'ee evidence of said Arthur Hunt, page 81 of the record, as
follows:
''He signed the receipt and I thanked him and went home.''

"Q. Was there anything said at that tiine about money in
bank?·
· A. Nothing whatever, because I didn't consider it their
money at all. I didn't give it a thought."
See also Record, page 85, testimony of Arthur Hurit, "he
said he might as well sign it, that it would be about all he
would ·get anyway, that I had given all I had".
Can it be conceived therefore that the said Wise would have
· executed said receipt if there had been an intimation or sng-
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gestion from the said Arthur Hunt, or from anyone else, that
the said Hunt was making any claim to said fund. We further
submit that said petitioner had a right to rely on the statement of said Hunt that he had given his creditors all that ·he
had in an effort to settle his indebtedness. From the position
"rhich the said Hunt has now taken, said statement was absolutely false.
Your petitioner respectfully insists that from the evidence
in this case, the said Arthur Hunt has acted with full knowledge of his rights (R-ecord, 52, 61, 82); that the conduct of
said Arthur Hunt has been inconsistent; that he, your petitioner, ·has been misled by the acts and conduct of the said
Arthur Hunt; that he, your petitioner. has changed his position in relying thereon, and was justified in so doing, and
·that he was prejudiced thereby for even had he, your petitioner, not given to said Hunt said receipt, he could have reduced to judgment his claim and stood his chance to get at
least a part thereof, for said Hunt still owns his oyster
grounds and quite a little personal property mentioned in
the deed of trust from Arthur Hunt and wife for the benefit
of Wm. J. Hunt et als., dated July 22, 1924 (Record 68, et
seq.), and your petitioner respectfully submits that said Arthur Hunt is estopped to deny that said moneys should be
distributed according to the terms of said agreement; other'vise, it plainly appears that said .A.rthu~ Hunt would be benefitted by his inconsistent acts and conduct, which is never
permissible. ,And petitioner submits that it would be a fraud
if the right asserted by said Arthur Hunt be maintained.
''A party cannot, either in course of litigation or in deal-.
ings in pais, occupy inconsistent positions. Upon that rule
election is founded, in the language of the Scotch law 'to
approbate and reprobate'. And where a man has an election between several inconsistent actions, he will be confined
to tpat course which he first adopts; the election, "if made with
the knowledge of the facts, is itself binding, it cannot be withdra'vn without due consent, though it has not been acted upon
by another, by any change ?f position.'' ~igelow on Estoppel
733, quoted with approval In Arwood v. H~li's Admr., 135 Va.
235, and Title Bank v. Clifton Forge, 149 Va. 168; Nagle V;
Syer, 150 Va. 513.
·

Mr. Arthur Hunt was asked by his counsel the following
questions and gave the following answers:
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Q~ At the time you were operating the farm in 1925, you
were probably insolvent, were you not i
. A. Yes, sir.
Q. Please explain ~!iss Lucy Johnson's connection with
this deal.
- A. She has been a member of our household for about thirty
years.
Q. She was assisting you in financing this operation, is that
correct?
A. Yes, sir. I had no way of fu1ancing, and she was in
the family and she volunteered to help me out. I 'vorked the
farm that year in her name to protect myself. She was the
responsible party. (Record, 93 and 94.)

From the foregoing it .clearly appears that the farm was
operated _in 1925 in the name of Lucy Johnson, and petitioner
submits that the tenant of said farm that year was Lucy
Johnson, and that your petitioner and other creditors of Arthur Hunt naturally assumed and believed, and acted on that
belief, to their prejudice, that the farm had been rented to
said Lucy Johnson for the year 1925 by said committee pursuant to said agreement, and that Arthur Hunt is concluded
from averring against your petitioner and his other creditors a different state of things as existing at the same time.
- ''Regardless of one's motive, .if the natural consequences
of his words, acts or conduct will be to influence another to
change his condition, and act upon that belief to his prejudice,
the effect will be to estop th~ one responsible for setting up
a contrary state of facts.''

Shelton v. Johnson, W. Va., 95 S. E. 958.
It further appears from the evidence that said Arthur
Hunt, ·although cognizant, as he alleges, of his interest in
said fund (Record, 61') took no steps to enforce the same or
gave any notice to his creditors of his claim, until after the
crops were harvested, the farm sold, the said moneys paid
over to the said receivers or creditors' committee, the said
receipt from your petitioner, H.· Chester '\Vise, was given,
the suit was brought, the first decree of reference, Sept. 21,
1926, of which he had notice, and the conditio:p. of your petitioner and other creditors was so changed that they cannot
be: restored to their former position, if the right he alleges
be enforced, and your petitioner respectfully submits that

r
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:said delay operates as an estoppel against the said Arthur
Hunt to assert the right.
Carter, et al. v. Price, W. Va., 102 S. E. 635.
It is hardly necessary to add that said Lucy Johnson and
William J. Hunt stand in the same position as 'the said Arthur Hunt and are bound by every estoppel that could have
been binding on him.
Reynolds v. Cook, 83 Va. 817.
Sun~rnerv,ille v. Wh-ite, 46 V a. (W. Va.) 46 S. E. 311.
While the evidence is, in some respects, conflicting·, petitioner respectfully submits that the weight of the testimony
is strongly contrary to the conclusions of the commissioner
in chancery, and the Circuit Court erred in sustaining said
report.
S'ection 6179 of the 1924 Code of Virginia provides that
the report of the commissioner shall not have the weight given
to the verdict of a jury on conflicting evidence, but the court
shall confirm or reject such report in whole, or in part, according to the view which it entertains of the law and the
evidence. The rule as to the weight of a commissioner in
chancery's report is "thoug-h less weig·ht is given to the findings of a commissioner in chancery than those of a jury or a
court, nevertheless, when the commissioner has seen and examined the witnesses, and the testimony is conflicting, and
his conclusions are clearly supported by competent and unimpeached witnesses, the court 'viU not disturb his report,
unless the weight of the testimony which is contrary to his
.conclusions is such, on account of the number of the witnesses
and the nature of their evidence, as to make it clear the commissioner in chancery has erred''. But even in such case,
the court will review and weigh the evidence, and if not satisfied with the findings of the commissioner, will overrule
them.
Shipley v. Fletcher, 91 Va. 473.

Barnard v. Barnanl, 132 Va. 157.
And we also submit that in this case, "when all of the
evidence in a chancery cause, as well as the pleadings, have
been reduced to. writing, and the trial court has nothing be-

Suprem~
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fore i~ but the written record, including t4f3 evidance. pre-·
pared by others, it has little, if any, advantage over the appellate court in determining the right of the cause".
Barnard v. Barna1·d, 132

·va. 155.

Did the commissio~1er in chancery arrive a.t a correct con~
elusion from the evidence? Did the Circuit O'ourt err in conlfirming the report of said commissio1.1er and his findings'
To determine these questions the petitioner respectfully refers to the evidence in the case, and. especially to that hereinbefor~ particularly referred to.
For the· foregoing errors, as well as others appearing· on
the face of the record, your petitioner submits that said decree of Mll.rch 30, !928, is erroneous and should be reviewed
and reversed, and tP,~t this court should render a final decree
iu favor of the contention of your petitioner.
·
. Your petitioner pr~ys for an appeal and supersedeas from
said deere.
}ria.y
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II. CHESTER WISE.
~·

.

By ME.A.RS & 1\1EARS, Counsel.
We, Otho F. 1\fears and Benj. W. 1\iears, attorneys practicing in the Supreme Court of Appeals of Virginia, do ccr-:tify that in Ot.Jr opinion the decree complained of is erroneous and should be reversed.
OTHO F. 1\!EAR.S,
BENJ. vV. MEARS.
Received June 4, 1929.

H. S. J.

Appeal allowed and su.pe1·sedeas awarped. Bond $2,500.00.
HENRY

W. HOLT.

June 8, 1929.
Received June 12, 1929.

H. S. J.

----------

H. Chester Wise

'\7".

W. F. D. Williams, ~t ~Is.

lS:_

In the Circuit Court f<>r the County of N ortha~pton,
Virginia.
- -'
Edmund E. Hamilton, who sues, etc., Plt:ff.,

v.
W. F. D. "\Villiams, et als., Defdts.

In Chancery.
TRANSCRIPT OF RECORD.
VIRGINIA:
County of Northampton, to-wit:
PLEAS before the Circuit Court of said County of
Northampton, on fhe 30th day of March, A. D. 1929.
BE IT RE~IE1fBERED, that heretofore, to-wit: At the
First J.\IIarch Rules, 1926, of said Court, came the complainant and filed in the Clerk's Office of said Court his Bill in
Ohancery, which is in the following words and fimtres, to·wit:
·T.o Hon. N. B. Wescott, Judge of the Circuit
ampton County, Virginia:

Oou~t

of North-

Humbly complaining your orator Edmund E. Ham.i~ton,
·who sues, ete~, respectfully sheweth unto the Court: ·
That heretofore, to-wit: on the 13th day of Decemper, A.
D. 1922, ArthJir Hunt being indebted to your orator in the.
-~um of eleven hundred dollars, and at the same time seizeq
-and possessed of a certain tract of land situate in the s~id
·County of Northampton, cpnt~ining approximately lpO acres,
the same being -granted ·in gross, howev~r, together with hi~
wife, Winfred T. Hunt, executed and delivered unto John T.
Daniel, trustee, a certain trust (leed to securing its pay:
ment.
That both prior and subsequent ther~to, the said
grantors executed other trust deeds and i11cnrred
other liens upon the said re~l estate..

page 2

~

That thereafter, to-wit: on or about the
day of September, A. I). 1924, the sa!d 4-rthur Hunt ~an~g pecoine in-
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:Solyent a majority of his creditors held a meeting, during
'vhich among other things, it was orderect that in consideration of an extension on the part of certain of the said creditors, for a period of approximately a year, the said real
estate be rented for the sai<J year of 1925, for eighteen hundred dollars cash to be paid W ..}l,. D. vVilliams, E. V. Downes
:and Upshur vVilson, a committee then and there appointed
for the purpose of collecting and disbursing the same among
his creditors, of whom your orator is one, whereupon the said
premises 'vere so rented and a solvent bond executed, approximately sixteen hundred dollars of which ha.s, as your
orator is advised, believes and so charges, been paid the said
members of the said committee.
Y.our orator is advised, believes, and so charges, that in
the formation a.s aforesaid of the said committee, the said
creditors instituted a trust, and that the said committeemen
thereby and accepting the said assignment of duty became
trustees for the renting of the said real eotaf:r., the collection
of the said rent for the said year, and the distripage 3 r bution thereof among those entitled thereto.
Your orator further avers that he has macle repeated demand upon the said W. F. D. Williams, acting· chairman of
the said committee, for his percentage of the said fund, but
that his said demands have been persistently ignored or refused.
Your ora tor is further advised, believes, and so charges,
that it is the duty of the said c.ommittee composed as aforesaid, to collect the unpaid balance past due upon the said
bond, and together with the said sum of sixte·en hundred
dollars, already collected, distribute the same among those
entitled thereto, of whom your orator is one, but although insistently as requested they have wholly failed to do either.
Forasmuch, therefore, as your orator is without remedy,
·save by the aid of a court of equity wherein such matt~rs
are alone cognizable and relievable, your orator prays that
the said W. F. D. Williams, E. V. Downes and Upshur \Vil,son be made parties defendant to this l5ill and required to
answer the same, an answer on oath being however hereby
expressly waived, that this cause be referred to a Commissioner in Chancery of your ·Honor's court, with direction that
he inquire into and report the name of all creditors entitled
to share in the said fund, together with the amount
pag-e 4 ~ of their respective claims, and priorities, if any, to
'vhom, and at what price and upon what terms the
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said premises 'vere rented, duril!g the year of 1925; whether
'()r not the rent therefor has been paid, and if not what part
thereof remains in arrears; the terms and conditions con.:.
trolling the collection and distribution of the said rent; to
whom and in what percentage the same is distributable; that
if there remains any unpaid balance thereof the said Committeemen be required to collect the same; that a scheme for
the distribution thereof be devised, and that your orator may
have such other, further, and a general relief as the equity
and nature of this cause may require and justify.
And your orator will ever pray, etc.
ED:aiUND E. H1~~IILTON,
·
By Counsel.

,JNO. T. DANIEL, p. q.
And at the First ~iarch Rules, 1926, of said Court, came
W. F. D. \Villiams, et als., respQndents, and filed their joint
and several answers to the above and foregoing bill of complaint, in the following words and figures, to-wit:
The joint and several ans,vers of W. F. D. vVilliams, E. V.
Downes and Upshur Wilson, members of the credipage 5 ~ tors' committee of Arthur IIunt, to a bill of complaint exhibited against them by Edmund E. I-Iamilton, who sues for the use and benefit of him~elf and all other
creditors of Arthur Hunt, who will come in and pay their
due proportion of the costs of this proceeding.
These respondents, now and at all times hereafter saving
and reserving to themselves all benefit a11d advantage of e:x·ceptions which can or may be had or taken to the many errors, uncertainties and insufficiencies in the said bill contained, for answ·er thereto, or to so much thereof as they are
advi~ed it is material or necessary for them to answer, a.nswenng say:
(1) That these respondents believe it true that on the 3d
day of December, 19:22, Arthur Hunt was indebted to your
~complainant in the sum of $1,100.00, and at -the time he 01vned
a farm situate in Northampton County, containing approximately 160 acres, and that a deed of trust was executed to
John T. Daniel, trustee, on said farm securing the payment
of the indebtedness due said complainant.

•
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(2) These respondents also believe that both prior and
subsequent thereto, the said ,Arthur Hunt and wife executed
deeds of trust and incurred other liens upon said real estate.
page 6 ~

(3) These respondents admit that on or about the
2d day of September, A. D. 1924, the said Arthur
Hunt was insolvent, and that a majority of his creditors held
a meeting, in which it was agreed that the real estate of Arthur Hunt be rented out for the year 19.25, for a. cash rent of
$1,800.00 to be paid W. F. D. Williams, E. V. Downes and
flTpshur Wilson, a committee appointed for the purpose o£
collecting same; but your respondents deny that the said sum
of $1,800.00 was to· be distributed among the creditors of the
said Arthur Hunt, but on the contrary said sum collected
for rent was to be used in the payment, first, of the taxes for
the year 1925, and the balance to be paid to the lien creditors of the said Arthur Hunt according to the peiorities, extcepting that the Eastern Shore of Virginia Fire Insurance
,company should receive no part thereof ..
(4) Your respondents state that pursuant to said authority
said premises 'vere rented out and a good bond was executed
for the payment of the rent; that it is true that these respondents have collected not only the $1,600.00, but the full
$1,800.00, for which said farm was rented, and that said sum
of $1,800.00 has been deposited in the Farmers & ~Ierchants
Trust Bank, Cape Charles, ·va., to the credit of W. F. D.
Williams, Chairman of the Arthur Hunt Rental Committee,
as will more fulfy appear by ref~rence to a letter
page 7 ~ of Curtis L. Hallett, president of the said Farmers
& l\!Ierchants Trust Bank, dated Feb. 19, 1926, herewith filed, marked Exhibit ''A'', and prayed to be taken as
a part of this answer.
(5) These respondents further state that it is true· that
the said Edmund E. Hamilton has made repeated demands
upon the said W. F. D. Williams, acting chairman of the ·said
committee, for a percentage of this fund, but your respondents deny that they have ignored the demands of your complainant, but fo the contrary have advised_ him that under
the terms of said agreement they were to pay from the rents
collected by them the taxes for the year 1925, and the balance
to be paid to the lien creditors of the said Arthur Hunt according to the peiorities, excepting that the Eastern Shore of
Virginia Fire Insurance Company shall receive no part
thereof.
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(6) These respondents further state that the Eastern Shore
of Virginia Fire Insurance Company held a first mortgage
and the Farmers & :fiierchants Trust B·ank, Cape Charles, Va.,
held a second mortgage on the real estate of the said Arthur
Hunt, the mortgage of the Farmers. & :h:Ierchants Trust Bank,
.Cape Charles, Va., being dated the 21st day of November, A.
D. 1919, and securing the payment of the sum of $4,500.00.
(7) These respondents further state that it ·was their con-

struction of said agreement that after the payment
of the taxes out of the fund in their hands, that
the balance in their hands should be paid over to
the said Farmers & l\:Ierchants Trust Bank, who had the prior
lien on the property of the said Arthur Hunt after. the indebtedness due the Eastern Shore of Virginia Fire Insurance
Company. These respondents herewith file the original agreement, dated Sept. 2, 1924, which agreement is signed by Edmund E. Hamilton, the complainant in this suit, by John T.
Daniel, his attorney, and which agreement is marked Exhibit
'' B '' and prayed to be taken as a part of· this answer.
page 8

~

(8) These respondents, since the controversy has arjsen
as to "\vho is entitled to this fund, respectfully request that
this ho~orable court Will construe said agreement and guide
and direct them as to whom said sum of $1,800.00, now in
their hands as aforesaid, which was paid them pursuant to
said agreement, shall be paid out.
And now having fully answered the complainant's bill,
these respondents pray to be hence dismissed with their reasonable costs by them in this behalf expended, including a
proper attorney's fee for :h:Iears & :h:Iears, attorneys, for their
services in tnis cause.
·

W. F. D. WILLIAM:S,
E. V. DOWNES,
UPSHUR WILSON,
Creditors' Committee of .Arthur Hunt.

By MEARS & MEARS,
Their Counsel.
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Exhibit "A", filed with and made part of the
foregoing Answer:
~fERCHANT.S

TRUST BANK:

••••

Cape Charles, Va.,
February 19, 1926.
Mr. Benj. Wr Mears,
Eastville,
Va.
Dear ~Ir. !fears :
- By request of Mr. vV. F. D. Williams, 've are writing to advise that $1,800.00 is on deposit with us to the credit of ~Ir ..
Williams as Chairman of the Arthur fiunt R.ental Committee.
Very sincerely,

w;c

C. L. HALLETT,
President.

Exhibit '' B' ', filed 'vith and made part of the foregoing
Answer:
It is hereby covenanted and agreed by and between Arthur Hunt and the undersigned creditors of the said Arthur
Hunt, that the said creditors will not endeavor to enforce
by chancery suit or sale of the property of the said Arthur
Hunt, real and personal, either to satisfy any
page 10 ~ liens thereon or any liens which may be obtained
until August 1, 1925, a.fter which time any creditor
whose name is signed hereto shall have the right to enforce
his liens and expose- to sale the real. and personal property
of the said Arthur Hunt, situate and being in the county of
Northampton, State of Virginia. In consideration of the indulgence given to me by my creditors whose names are signed
hereto, I do hereby covenant and agree that my said creditors shall cause the said farm of the said Arthur Hunt to be
rented out for the year of 1925 on the best terms and for the
best price that they can secure for the same. Said rental to
be either a cash rent or upon usual one-third terms as they
may best determine.
And it is further agreed by and between all the said par-
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ties that Upshur vVilson, E. V. Downes and W. F. D. Wil•
Iiams be and hereby are appointed as receivers to rent out
the said farm of Arthur Hunt for the year of 1925 for either
the usual share rent or for a proper money rent and that
they be further authorized to collect all rents due and when
so collected to pay thereout the taxes for the year 1925 and
the balance to be paid to the lien creditors of the said Arthur Hunt, according to the priorities .excepting that the
Eastern Shore of Virginia Fire Insurance Co.
page 11 ~ shall receive no part thereof. But this agreement
is not to be effective unless all the creditors of
said Arthur Hunt come into and are parties to this agree.;.
ment.
_ Witness our hands this the 2nd day of September,
1924.

A. D.

ARTHUR HUNT
E. S'. OF VA. FIRE INS. CO.,
_
_
By J\IEARS & 1\fElARS, Attys .
LUCY JOHNSON, Assig11ee of A. A. C. C.
By 1\IEARS & ~IEtARS, Attys.
\V. F. D. WILLIAI\IS
AMERICAN FERTILIZING CO.
.
BY ~V. F. D. \VILLIA~fS, Agt.
A.T.SCOTT
F ARl\fERS & ~IERCHANTS TRUST BANI{,
By UPSHUR WILSON, Presd't.
E. V. DO\VNES
G. D. HORNER & BRO.,
By G. D. HORNER.
CAPE CHARLE.S I-:L:\.RDWARE CO., INC.
By OTTO LOWE, Their Atty.
H. C. WISE
L. W. STE-VENSON
W. A. COPES
C. D. NOTTINGI--IA~[
WILSON, HALLETT & CO.
EDl\IUND E. HAl\IILTON,
By JNO. T. DANIEL, his attorney.

.•
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And no'v on this clay, to-wit: September 21,
1926, the Court enterd the following decree:

This cause came on this day to be heard upon the complain.

~supreme
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ant's bill, filed at rules, the joint and separate answer of W.
F. D. Williams, E. V. Downes and Upshur Wilson, filed at
rules, and EXhibits "A". and "B" filed therewith, the com-.
plainant 's replication to said answer, upon the bill taken for
confessed as to the defendant, Arthur Hunt, upon whom prolcess appears to have been duly served, and he failing to appear and answer or otherwise respond to said process, and
was argued by counsel :
On consideratio~ whereof, the Court doth adjudge, order
and decree that this cause be referred to Dunton J. Fatherly, one of the Commissioners in Chancery of this Court,
who is directed to inquire into, ascertain and report to the
~Court as follows:
(1) What amount the said W. F. D. Williams, E. V. Downes
and Upshur Wilson, creditors' committeemen of Arthur
Hunt, have collected and now have in their hands for rent
from the Arthur Hunt farm for the year 1925.
(2) The amount of taxes due on the Arthur Hunt farm for
the year 1925.
page 13 ~

(3) Who were the lien ~reditors of the said
Arthur Hunt on the 2d day of September, 1924,
according to their priorities, excepting the Eastern Shore
of Virginia Fire Insurance Company.

(4) Who is entitled to the fund now in the hands of the
said ,V. F. D. Williams, E. V. Downes and Upshur Wilson,
committeemen.
(5) Whether all parties of interest are properly before
the Court.
Which said inquiries the said Cominissioner shall make
and to the Court report, along with any matter specially
stated, deemed pertinent by himself, or which may be required by any -person interested to be so stated.
·
And all further questions are reserved, etc.
And on another day, to-wit-: May 12, 1927, the Court en-.
tered the following decree:
By consent of parties, by counsel, it is _ordered_ that this
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cause be submitted to the judge of this court for such decree
and decision in vacation as might be made in term time.
And all further questions are reserved, etc.
page 14 } REPORT OF DUNTON J. F ATHERL,Y, COM1\IISSIONER IN .CHANCE·RY.
.
To the Circuit Court of Northampton ·County, Virginia:
Your undersigned commissioner in chancery to whom the
papers in the above entitled cause were referred for report
thereon by decree entered· therein on the 21st day of Sepetmber, 1926, reports that, pursuant to notice to all parties interested, he proceeded at the office of Mars & Mars at Eastville, Virginia, on November 3, 1926, to tak~ the depositions
of W. F. D. Williams and others, which depositions are herewith returned and asked to be read as a part of t~is report,
and that at the taking of said depositions Wm. J. Hunt and
Miss Lucy Johnson appeared by tT ohn T. ·\Vilkins, III, and
Thos. H. N ottingl1am, their counsel, as parties interested in
said suit, they being judgment creditors of Arthur Hunt, and
asked to be considered by said commissioner as parties to
the suit and to be permitted to intervene in the taking of said
deposi tious, which being c_onsidered by the commissioner, he
deeming them parties in interest and proper parties to the
suit, was accordingly g-ranted. And that again on the 27th
day of February, 1928, at the instance of the commissioner,
he desiring other evidence not then in the record, the depositions of Il C. Wise and others were taken at the
page 15 } office of 1\fears ~ Mears at Eastville, Virginia,
'vhich said depositions are herewith returned and
asked to be read as a part of this report.
From said depositions and an examination of the records
in the office of the clerk of this court your commissioner reports as follows:
(1) That W. F. D. Williams, E. V. Downes and Upshur
Wilson, purported creditors' committeemen of Arthur Hunt,
collected for purported rent from Arthur Hunt farm for the
year 1925 the sum of -1,801.40, which said sum has been deposited in the Farmers & Merchants Trust Bank at Cape
Charles, Virginia, as shown by the letter of the said Bank :filed
herewith.
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·. (2) That the amount of taxes due on the Arthur Hunt farm
for the year 1925 are $158.00 with 5% penalty and interest ·
from July 1, 1926, as shown by the statement of the treasurer
filed as an exhibit with this report.
( 3) That the lien creditors of Arthur Hunt on the 2nd day
of September, 1924, according to their priorities, as shown
by the records, with the exception of the E. S.- Va. Fire In-:
surance · Co. were as follows!
(a) A judgment in favor of Griffith & Boyd Co·. vs. Arthur
Hunt, dated S'ept. 19,.1908, and docketed on Sept. 21, 1908;
in J. B. 3 p. 40 for $905.00, with interest 'from July 15, 1908
and $8.65 costs on which there was a return of
page 16 no goods on Nov. 9; 1908, see Ex:ecution Book 3
P~ 62.

t

(b) A judgment l.n favor of the Planters ~Ianufaeturing
Company v. Arthur Hunt dated Oct. 30, 1908, and docketed
Oct. 31, 1909, in J. B. 3 p. 41 for $87.55, with interest from
Oct. 30, 1908, and $6.00 costs, on which there was a return of
no goods on Dec. 22, 1908, see Exception Book 3 p. 64.
(c) A judgment in favor of J. E. Tygert Co. v. Arthur
Hunt and Winnie T. Hunt, dated January 16, 1909, and dock..:
eted on Jan. 18, 1909, in J. B. H p. liS for $355.00, 'vitb interest from July 15, 1908, and $8.20 costs, on which there was
a return of no goods on l\farch 1S, UJOH, see Execution Book
3 p. 68.
A judgment in favor of Baugh & Sons, a corporation, v.:
Arthur Hunt, dated Jan. 16, 1909, and docketed Jan. 18, 1909,
in J. B. 3 p. 6R for $360.00, with interest from Feb. 28, 1908,.
and $7.65 costsJ on ·which there is a return of no goods dated
March 18, HJ09, see Execution Book 3 p. 68~
(d) A deed of trust from Arthur Hunt anci wife to F.
Tucker Wilkins, trustee, dated Nov. 21, 1919, and recorded
Nov. 22, i919, in D. B. 76 p. 163, conveying farm of 163 acres
to secure payment of bond to Farmers & 1vlerchants Bank
for $4,500.00 of even date with interest from
page 17 } date.
(e) A deed of trust from Arthur llunt and wife to ~I. E.:
Bristow, trustee, dated Sept. 20, 1922, and recorded Sept. 21;
1922 in D. B. 79 p. 434 conveying a farm of 163 acres to se...;
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cure payment of a bond of even date for $4,620.00, with interest from date unto the Farmers & ~Ierchants Trust Bank.
This deed of trust was released as of ~{arch 15, 1926.
(f) A deed of trust from Arthur I-Iunt and wife to Thos.
H. Nottingham, trustee, dated July 15, 1922, and recorded
on Sept. 23, 1922, in D. B. 79 p. 440, conveying a farm of 163
acres to secure payment of bond of even elate with interest
from elate for $4,637.97 to American Fertilizing Co. This
deed of trust was released as of 1\~Iarch 29, 1926. This deed .
of trust recorded at 4 :45 P. ~I.
·
(g) A deed of trust from Arthur Hunt and wife to J. W.
Topping, trustee, dated July 15, 1922 and recorded on Sept.
23, 1922, at 5 :30 P. ~I. in D. B. 79 p. 441, conveying a farm
of 16'3 acres to secure a bond of even date with intetest from
date for $4,902.50 to Cape Charles Bank, Inc. This deed
of trust was released as of :Niarch 15, 1926.
page 18
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(h) A deed of trust from Arthur Hunt and wife
to 1\L E. Bristow, trustee, dated Sept. 22, 1922,
and recorded on Sept. 28, 1922 in D. B. 79 p. 451 conveying a
farm of 163 acres to secure a bond of even date 'vith interest
from date for $5,483.59 to H. C. Wise.
(i) A deed of trust from Arthur Hunt and wife to John
T. Dai1iel, trustee, dated D·ec. 13, 1922, and recorded on Dec.
19, 1922, in D. B. 80 p. 42 conveying a farm of 163 acres to
secure a bond of even date with interest from date to E. E.
Hamilton.
(j) A judgment in favor of The American Agricultural
:Chemical Company against :Arthur Hunt and vV alter Wilkins dated March 14, 1923, and docketed ~farch 23, 1923, in
J. B. 6 p. 75 for $603.75, with interest from Oct. 20, 1922 and
$15.10 costs. This Judgment has been assigned to and is
now held by :Niiss I~ucy Johnson.
(k) A deed of trust from Arthur flunt and wife to Benj.
W. 1\{ears, trustee, dated July 22, 1924, and recorded on
July 23, 1924, in D. B. 81 p. 488 conveying a farm of 160 acres
and personal property to secure first a bond of even date with
interest from date for $2,093.87 to L.A. Cushmand, and then
ratably· two bonds of even date with interest from date for
.$1,247.00 to A. T. Scott and $1,187.00 to Wm. J. Hunt.
(I) A deed of trust from Arthur Hunt and wife to B. 1V.
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Mears, trustee, dated July 29, 1924, and recorded
page 19} on July 30, 1924 in D. B. 81 p. 500 conveying a
farm of 160 acres and personalty to secure a bond
of even date with interest from date for $3,112.90 toW. F. D.
Williams.
(m) A judgment in favor of C. D. N otting·ham v. Arthur
Hunt dated Aug. 16, 1924 and docketed on August 1.6, 1924
in J. B. 6 p. 148 for $1,341.60 with interest from July 15,
. 192~ and $7.65 costs.
' (n) A judgment in favor of Cape Charles Hardware Co.
v. Arthur Hunt dated Sept. 15, 1924 and docketed on Sept.
15, 1924 in J. B. 6 p. 156 for $126.27 with interest from September 9, 1924 and .$6.75 costs and $12.63 attorney's fee.
( o) A judgment .in favor of ,V. A. Copes v. Arthur Hunt
dated Sept. 12, 192_4 and docketed on Sept. 23, 1924 in J. B.
6 p. 190 for $190.00 'vith interest from Nov. 15, 1922 and
$7.95 costs and $19.00 attorney's fee.
{p) A judgment in favor of Wm. J. Hunt v. Arthur Hunt
dated Nov. 1., 1926 and docketed on the same date in J. B.
7 p. 84 for $1,187.00 with interest from July 22, 1924 and
$7.45 costs and 10% attorney's fee.
.
·
(4) The next_ enquiry directed to your commissioner is to
whom the fund in the hands of W. F. D. Williams and others
belongs and should be paid. This enquiry has developed
several questions of law and fact which your commissioner
has endeavored to consider fully and carefully.
page 20 } It is contended by the complainants that the fund
in the hands of '\Villiams and others should be
distributed and disposed of as provided by the agreement
between Arthur Hunt and certain of his creditors dated September 2, 1924, which agreement has been filed as an exhibit
in this cause; while on the other hand it is contended by Arthur Hunt and l\fiss Lucy J obnson and Wm. J. Hunt, execution creditors, that' the disposition of the said fund should
not be in accordance 'vith the terms of the said agreement,
but that the fund is the property, rather was the property
of Arthur Hunt on November 1, 1926, and as such became subject to their lien of execution on judgments as hereinafter
set out.
· At this point your commissioner reports that on Noyember
1, 1926, Miss Lucy Johnson, assignee of the American Agri!Cultural Chemical Company, judgment set out under para-

-------- --------
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graph (3) of this report as (j), had a fieri facias issued upon
said judgment and that said writ of fieri facias went into the
hands_ of the sheriff for execution on the 1st day of November, 1926, and that likewise on the 1st day of November, 1926,
Wm. J. Hunt had a fieri facias issued upon his judgment reported as (p) under paragraph (3) of this report and that
the same went into the hands of the sheriff for execution on
the 1st day of November, 1926.
pag·e 21 ~ _The first question which has confronted your
commissioner has been the effect of the agreement
hereinbefore refer!ed to. It is expressly provided in said
agreement that "this agrement is not to be effective unless
all the creditors of said Artb.ur Hunt come into and are parties to this agreement". While no time limit is set within
which such creditors were to become parties to the agreement, it is to be presumed that a reasonable time was contemplated. It is clearly shown by the evidence, and I think
is admitted by all parties, that there were several creditors
of Arthur Hunt who did not, and never have, become parties
to and accepted the terms of this agreement. So it appears
to your commissioner that by virtue of its very provisions
the ac,eeptance of the provisions of the agreement by becoming parties thereto by all creditors was a requisite and condition precedent to its vaHdity and effectiveness, and that by
reason of the failure of some creditors to become parties the
said agreement, as such, never did become binding upon any
parties who did sign it.
But the question then arises whether, even though the said
agreement was never signed by all creditors and became a
valid .and binding legal instrument, Arthur Hunt, with full
knowledge of these facts, waived such failure of certain of ..
his creditors to become parties thereto and bound
page 22 r himself to the performance of its terms despite
that fact, or has been guilty of such conduct and
committed such acts regarding the subject matter thereof as
to constitute an estoppel against him to deny its effectiveness
and his execution creditors who necessarily stand in his
shoes. It appears from the evidence that on September 2,
1924, there was a meeting of qi1ite a number of Hunt's creditors at the office of 1\iea.rs & J\iears at Eastville, which was
also attended by Hunt; that this meeting was for purpose of
permitting Hunt to continue in possession of his farm dur- ing 1925 without molestation from any then existing creditors, though no foreclosure proceedings or action looking to
his dispossession thereof was pending or contemplated. At
this meeting an agreement was drafted providing for the
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rental of the farm for 1925, which agreement is an exhibit
in this cause and has hereinoefore been referred to. Those
of Hunt's creditors who were present and Hunt signed this
agreement, the validity of which was understood by all parties present to be, and was expressly made, contingent upon
all existent creditors becoming parties thereto. It 'vas understood that Williams, Downes and Wilson, who were therein
named committeemen, were to obtain the signatures of creditors not represented at the m(.~eting. Within a few
page 23 ~ days after said meeting Hunt entered negotiations
with the committee, which was represented almQst entirely in all the transactions by 'Villiams, for the
rental of the farm, conditioned upon the ultimate validity and
effectiveness of the agreement. A stipulated rental 'vas
agreed upon between the committee and Hunt and Hunt was
advised that security for the payment thereof would be required. Hunt, responsive to this demand, proffered l\fiss
Lucy Johnson who deposited 'vith the creditors' committee
or their counsel a certain bond she owned which is referred
to in the evidence. Subsequently thereto, the evidence discloses, sometime before January 1st, 1925, Hunt conferred
with Williams relative to the matter and ·was inforlll:ed by
Williams as the acting member of the creditors' committee
that there were creditors 'vho had both failed and refused
to sign the agreement and that it was his opinion that the
agreement was not effective and binding. The evidence,
though not entirely clear, seems to indicate that both Williams and Hunt thereafter' considered the agreement of no effect. Thereupon llunt, who had lived upon and operated
the farm for a long number of years, continued in possession
•thereof during the year 1925 and operated the same in the
name of lviiss Lucy Johnson. It seems that the bond which
had been deposited by Miss Lucy Johnson remained in the
hands of the committee named in the agreement
page 24 ~ though its return had been sought by her. During
the year 1925 Hunt marketed his produce through
the East Coast Potato Distributors of which organization
Williams was one of the executive heads, and the said firm
handled the funds from said crops. vVhen settlement 'vas
had between Hunt and Williams, acting for the said East
Coast Potato Distributors, the question of the rental provided for by the agreement hereinbefore referred to, was
raised. The evidence discloses that Hunt objected to the retention of funds for purported rental on the ground that the
agreement 'vas never binding and that he had operated the
farm during the year 1925 as he always had. After some
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discussion he was advised by Williams to pay the rent provided by the agreement on condition that it was being paid
under protest and that he, vVilliams, would make no disposition thereof until its ownership should be determined
by the court and payment in accordance therewith ordered.
.And subsequently this suit was instituted to determine the
question involved at the instance of a creditor of Hunt. It
further appears from the evidence that Hunt was further
actuated in acquiescing in the suggestion of Williams by a
desire to have the bond which had been originally put up by
}tfiss Lucy Johnson returned to her. From these facts your
commissioner has been 1mable to find that there
page 25 ~ was a 'vaiver l>y Hunt of the performance of the
condition precedent to the effectiveness of the
agrement so as to make the same binding upon him, nor does
he believe that there has been such conduct on his part, acted
upon by any creditor, nor silence when he should have spoken
to constitute an estoppel against him to deny the application of the fund according to the terms of the said agreement.
But there is another question to be determined which may
affect the disposition of the· fund. It appears from the record in this cause that the original process was directed
against W. F. D. Williarns, E. V. Downes and Upshur Wil~on,
committeemen, and Arthur Hunt and was so served. But the
complainant in his bill in the cause does not, in his prayer,
ask that Arthur Hunt he made a party defendant, nor does
it ask that he answer same. Arthur Ifunt made no appearance in the suit until the taking of depositions before your
commissioner. Howevbr, by decree entered herein on the 21st .
clay of September, 1926, the bill is recited as taken for confessed against A.rthur I-Iunt. The question. thus arises, first,
'vhether Arthur Hunt was obligated to answer tht: bill and
negative the alleg·ations thereof, and the effect of the taking
of the bill as eonfessed against him, whether the same is such
a judicial confession as to preclude him, and conpage 26 ~ sequently those who stand in his shoes, from denying the allegations of the bill; and, second, in
event the record is such as to preclude him from ·now answering or denying the allegations of the bill, whether the allegations and charges of the· bill are, if admitted true, inconsistent with the defense no'v advanced by said Hunt. These are
pure questions of law which your commissioner deems to be
more appropriately passed upon by the Cnurt, but which he
feels obligated to call to the attention of the Court.

./
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Your commissioner therefore is of _opinion and reports,
that unless the Court shall deem that Arthur Hunt should
not be heard to set up his present defense by reason of being
precluded through the pleadings in the cause, the funds in
the hands of the Farmers and 1\:ferchants Bank to the credit
of this ·cause, should be paid to vVm. J. Hunt and Lucy Johnson, assignee of the American Agricultural Chemical Company, ratably and without priority on their judgments hereinbefore reported and set out by virtue of the liens of their
executions which are the first liens thereon.
(5) Your commissioner reports that process has been
served upon W. F. D. Williams, E. V. Downes, Upshur WiJson
and Arthur Hunt, who are the only parties made defendant
by the process; that Lucy Johnson, William J.
page 27 ~ Hunt and Arthur Hunt appeared before your commissioner as parties interested and were admitted
before him as hereinbefore reported. He believes that all
lien creditors of Arthur Hunt are proper parties to the suit,
but is not advised whether they are necessary parties.
(6) He further reports that it is stipulated between all
parties that the farm of Arthur Hunt was sold by the trustees on Sept. 10, 1925, and brought $47,000.00. It is further
stipulated that there is due on the bond held by the Farmers
& Merchants Bank secured by deed of trust on said farm the
sum of $1,600.00 with interest from :1\'Iarch 15, 1926.
Respectfully submitted,
DUNTON J. FATHERLY,
Commissioner in Chancery.
TAX STATEl\fENT referred to in the foregoing report:
1925
STATEMENT
Capeville, Va., 2/15/1926.
Mr. Arthur Hunt,
To E. V. DOWNES, Treasurer, Dr.
Northampton County.
page 28 f
S'tate Capitation Tax ..

(Valuation)
1.50

----

~--------

~--

-~

·-
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State Tax on Personal Property
25c on the $100 . . . . . . . . . . . . . . . . . . . . . . . . .
Local Levies on Personal Property
1. 75c on the $100 . . . . . . . . . . . . . . . . . . . . . . .
State Tax on Real Estate
25c on the $100 . . . . . . . . . . . . . . . . . . .. . . . . .
Local Levies on Real Estate
1. 75c on the $100 . . . . . . . . . . . . . . . . . . . . . . .

1940

31

4.85
33.95

7900

19.75
138.25

5% Penalty . . . . ................. .

Total Tax ...................... .

198.30
9.92

Total Tax and Penalty .......... .

208.22

LETTER showing amount on deposit to credit of Qommitteemen in F. & M. Trust Bank, referred to in foregoing
rep·ort:
FAR.MERS & l\1:ERCHANTS TRUST BANK,
Cape Charles, Va.,
March 1, 1928.
}.{essrs. Mears & Mears, Attys.,
Eastville, Va.
Gentlemen;
Replying to your letter of Feb'y 27th, beg to advise that
we are holding a deed of trust against Arthur Hunt in the
amount of $1,600.00. The interest has been paid to March
15, 1926.
W. F. D. Williams' account as Receiver is as follows:
Deposited July 23, 1925 . . ....................... $ 500.00
Deposited Sept. 25, 1925 . . . . . . . . . . . . . . . . . . . . . . . . 201.40
Deposited Dec. 4th, 1925 . . . . . . . . . . . . . . 300.00
page 29 } Deposited Jan. 26th, 1926 . . ........... $ 249.00
Deposited Feb'y 17th, 1926 . . . . . . . . . . . . 200.00
Deposited Feb 'y 19th, 1926 . . . . . . . . . . . . . . . . . . . . . . . 351.00
Total . . • . ....................... $1,801.40
Hope this is the information desired.
Very truly yours,
C. L. HALLETT,
Vice President.

I-

I

3Z

Supreme Court of Appeals of Virginia.

DEPOSITIONS of E. V. Downes and others, taken before
Dunton J. Fatherly, Commissioner in Chancery, at the ofnee of ~fears & 1\fears, Eastville, V a., to be read as evidence
in support of the foregoing .r.eport:
. Present: John T. Daniel,. Attorney for complainant.
Mears & Mears, Attorneys for W. F. D. Williams et als. Thos.
H. Nottingham. and Jno T. Wilkins,. III, Attorneys for Arthur Hunt, et als.

E .. V.-DOWNES,.
being· first duly sworn, deposes as follows:
DIRECT EXAl\fiNATION.
By Benj. W. 1\'Iears:
· Q. Please state your name, age, residence and occupation?
A. E. V. Downes, 56, Treasurer Northampton County,
_
Capeville, Va.
page 30 ~ Q. Jvlr. Downes, please state, if you know,
whether there was a meeting of the creditors of
:Wir. Arthur Hunt in September, 1924Y
A. Yes, sir.
Q. ·were yon present at that meeting¥
A. Yes, sir.
Q. What was the purpose of that meeting¥
A. Well, Mr. Jvlears, the way I understood it was that the
purpose of that meeting was to go into tins business-the
way I understood it 'vas to protect 1\:t:r. Hunt so his creditors
couldn't come in· and break him up.
Q. Was there any written memorandum of any agreement
with the said Arthur Hunt and his creditors at that meeting?
···· ······ ·
A. I think so.·
Q. Was ·any committee appointed by the creditors, nir.
Downes, ·at that ·meeting, and if so, who composed tha.t committee~ · ·
·
A. I think a: committee·wa:s apointed-1\fr. Upshur Wilson,
Mr. W. F. D. Williams and myself.
Q. I hand ·you· a written: a-gre·ement marked Exhibit "B",
which has been filed in this suit, and ask you if it was the
agreement which 'vas entered into between the creditors 1>f
Mr. Hunt and 1\fr. Hunt relative to the handling of his affairs for the year 1925 in the renting of the farm Y
page 31 } - A. Why, yes, I think this is the agreement, yes,
sir.
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Q. ~Ir. Downes, did ~fr. Hunt turn over to the committee
or receivers the farm to be rented out by them for the year
1925, to receive the rent therefrom and distribute the rent
as per said written memorandum~
A. That was my understanding.
Q. You know that as a fact1
A. Yes, sir.
Q. To whom did the receivers rent out the farm for the
year 19251
A. 1\-Iy understanding was they were to rent it to Mr. Hunt
and Miss Lucy Johnson was to be security, or they might
have rented it direct to ~Iiss Lucy Johnson.
Q. Do you know who represented }!iss Lucy Johnson in
the renting of that farm 1
A. The only party I saw 'vas ~Ir. ~rthur Hunt. I never
saw :Miss Lucy Johnson at all.
Q. Do you know 'vho operated that farm for Miss Lucy
Johnson during the year 1925?
A. I suppose lVIr. Arthur Hunt.

Thos. H. Nottingham: I object to the answer and move
that the two previous questions be stricken out for. the reason that it has not been shown that l\Iiss Lucy Johnson rented
the farm.
page 32 ~ By Benj. W. Mears:
Q. Please state whether the creditors' committee, composed of you, I\:Ir. Wilson and lVIr. Williams, did rent
the farm for the year 1925 to I\:Iiss Lucy Johnson,
A. I had nothing to do ,vith the conversation in refrence
to it. I have lVIr. \V. F. D. "\Villiams' word that he rented
the farm to I\1:iss Lucy Johnson and he gave me the order
for the barrels for I\:Iiss Lucy Johnson for the Hunt farm.
Thos. H. Nottingham: We object to any testimony about
the contract unless the contract can be produced.
By Benj. W. !fears:
Q. Mr. Downes, please state, if you know, if there was any
action taken by any creditor after the meeting of September 2, 1924, and before August 1, 1925, to enforce their claims
against I\fr. Hunt'
A. I don't know of any, no.
Q. Please state, JYir. Down~s, what is the amount of taxes
·
on the .Arthur Hunt farm for the year 19251
A. $208.22.
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Q. Have you a statement of that in your handY
A. Yes, sir.
Q. I will ask that that statement be filed and marked Exhibit "A".
page 33

~

CROSS' EXAI\1INATION.

Examined by Thos. H. Nottingham:
Q. Mr. Downes, the only connection you had with this matter was as a member of this committee appointed by certain
creditors who were present at a meeting w·hen this agreement
was entered into, is that true?
A. Yes, sir.
Q. Were all the creditors of I\Ir. Hunt present at that meeting1
A. I can't say that they were. I don't remember that they
·
were.
Q. At that meeting, wasn't it understood between Mr. Hunt
and the creditors present that the ag-rement entered into was
not to be effective unless all of the creditors of lfr. Hunt
came into and were made parties to the agreement?
A. I believe you have that in writing in the agreement.
Q. I hand you the agreement and ask you to examine it
and state if that is not true?
,
A. That is true, as shown by the agreement.
Q. Were all the creditors present at that meeting?
A. No, I don't think they were all present, Mr. N ottingham. I am quite sure all the creditors were not present. I
have heard one or two mentioned since I have been here that
were not present at that meeting.
Q. Who was chairman of this creditors' meetpage 34 ~ ing that was appointed consisting of yourself, Upshur Wilson and W. F. D. Williams?
A. I believe Mr. Upshur Wilson was made chairman.
Q. Are you positive of that?
A. I think so, I\Ir. Nottingham.
Q. As a matter of· fact, to bring it to your attention, was
not Mr. W. F. D. Williams chairman of the committee most
of the time and appointed to see certain creditors who had
not signed this agreement Y
A. At the meeting I attended Mr. Wilson acted as chairman and was elected chairman by Mr. Williams and I; and I
don't remember Mr. Williams officiating in that capacity at
any meeting I attended.
.
.
Q. Do you know who took the agreement around to have it
signed by the creditors of Mr. Hunt Y
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A. I think Mr. Williams maybe did, if there was any taken
around.
Q. Can yon state whether or not all of the creditors signed
the agreement?
A. No, sir, I cannot.
Q. Was any contract for the renting of the farm ever signed
by Mr. Hunt~
:A. I don't believe I am able to say, Mr. Nottingham.
Q. Was there any contract signed by any agent or attorney for ~Ir. Hunt for the rent of the farm for the
page 35 }- year 19·25?
A. I can't say there was or wasn't. I imagine
there must have been, or should have been anyhow, I imagine.
Q. As a member of this creditors' rental committee, did
you ever see any contract signed for the rent of the farm
for the year 1925¥
A. No.
Q. And you do not know of your own knowledge whether
there was such a contract?
A. No, sir. When this committee was appointed I didn't
have the slightest idea of anything of this kind coming up.
I thought it was just a protection for Mr. Hunt, so he wouldn't
be broken up by his creditors. I thought it was just simply
a protection.
Q. From your last answer I understand, then, that your
opinion was that this was simply a matter to stave the creditors off from foreclosing on Mr. Hunt's property at that
time?
A. Yes, sir, that was my impression.
Q. Has 1\ir. Hunt paid to this committee any funds for
the rent of the farm i
A. I would imagine that he has. I don't know.

RE-DIRECT EXAMINATION.
By Mr. Benj. W. Mears:
.Q. Mr. Downes, did any of the parties who did
page 36 }- not sign this agreement, if any did not sign it, demand any action to satisfy any liens due them
until after August 1st, 1925 T

Thos. H. Nottingham: The foregoing question is objected
to on the grounds that same is irrelevant and immaterial.
A. Not to my knowledge. I would presume that they
didn't, because I would imagine I would have heard of it.
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Q. ~{r. Downes, of all the lien creditors of ~{r. Hunt that
were present and with 'vhom you discussed the matter, did
they acquiesce in this agreement ·whether they signed it or
notY
A. I don't understand.
Q. Was it agreeable-did you ever hear anybody make any
objection to signing itY
- Thos. H. Nottingham: The forego.ing question objected
to on the ground that the same is not proper evidence.

.
UPSHUR WILSON,
being first duly sworn, te·stified as follows:
DIRECT EXa:il:IINATION.
By Benj. W. 1\{ears:
Q. State your name, age, residence and occupation?
.A. Upshur Wilson, 52, bank official, Cape
page 37 ~ Charles, V a.
Q. ~Ir. Wilson, please state, if you know,
whether there was a meeting of the creditors' committee of
Mr. Arthur Hunt in our office during September, 1924~
A. Yes, sir, I suppose it was in September.
Q. What was the purpose of this meeting 1
.A. Mostly for the purpose, I imagine, of enabling ~Ir.
Hunt to continue for at least a year, to operate his farm without being disturbed.
Q. Was it contemplated at that time by the creditors of
Mr. Hunt to sell Mr. Hunt's propertyY
A. Not at that time, I don't think.
Q. Was_ there any written memorandum between 1\Ir. Hunt
and his creditors prepared at this meeting?
A. Yes, sir.
Q. Was there any committee appointed by the creditors
at this meeting~
·
A. ·Yes, sir, ~{r. W. F. D. Williams, 1\Ir. E. V. Downes
and myself.
_
Q. Did 1\Ir. Hunt turn over his farm to this creditors' committee to be rented out by them and to receive the rents and
to distribute the rents as per said written agreement Y
.A. It was my understanding.
Thos. H. Nottingham: The foregoing question objected
_
to and it is moved that the said question and anpage 38 }- swer thereto be stricken out.
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By Benj. vV. ~Iears:
Q.. To whom was this farm rented by the creditors' committee?
· A. It was my understanding, ~Iiss Lucy Johnson.
Thos. H. Nottingham: Objection noted by counsel to
every statement of witness which is not of his own personal
knowledge.
A. I got this information from l\Ir. Williams, one of the
members of the creditors' committee.
.
Q. :Wir. Wilson, do you kno'v who operated the farm for
the year 1925?
A. I imagine !'Iiss Lucy Johnson did with the assistance
of Mr. Hunt.
Q. What rent was paid from the Hunt Farm for the year
1926,
A. $1,800.00.
Q. To whom was that paid 1
A. To the committee.
Q. 1\Ir. Wilson, 'vho was appointed by the creditors' committee c.hairman of the committee J
A. I was. ·
Q. How long did yon act 1
A. Probably a month.
Q. Why did you cease acting as chairman of
page 3H } that committee"/
A. On account of illness.
Q. ~Ir. \Nilson, where is this $1,800.00 on deposit at the
present time~
A. In the Farmers & l\ferchants Trust Bank, Cape Charles,
Va.
Q. While you were chairman of the creditors' committee
did you make any effort to get any of the creditors of I\Ir.
Hunt to sign this agreement entered into between 1\Ir. Hunt
and his creditors 1
A. Yes, sir. .
Q. Did certain of the creditors that you saw sign the agreement?
A. I recollect one, at least. Probably I could refresh my
memory by seeing the signatures.
Q. There appear to be the names of certain parties who
were lien creditors of 1\fr. Hunt, .who did not sign this ag-reement, said creditors being as follows: W. J. Hunt, W. B.
Wilson & Son, Walter Wilkins, Sr., L. K. Etheridge, L. B.
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Travis. & Bon, Wilson & Hall, Wilson, Hallett & Co. Do you
know why they did not sign the agrement?
Thos. H. Nottingham: The foregoing question is objected
to on the grounds that same is irrelevant and immaterial.
page 40

~

A. When this letter was written on the 15th
day of Sept., 1924-in the case of William Hunt,
his father stated that he would come in and sign and I took
it that he signed after that. 1\{r. Walter "\Vilkins, I believe,
was in Maine at the time, which I think was the reason. As
to L. B. Travis & Son, they said that the amount was small
and it really made no difference. I was authorized to sign
for vV. B. Wilson & S'on and was directed to do so as an official of the concern, but was taken sick and had to go to the
hospital. I wrote one on a separate sheet ior Mr. Etheridge-Thos. H. N otting·ham:
hearsay.

Objected to on the grounds of

By Benj. W. 1\fears:
Q. Mr. Wilson, I hand you a copy of a letter dated Sept.
15, 1924, to Mears & 1\fears, Eastville, Va., and ask you if
you wrote that letter?
A. Yes, sir.
Q. I am going to ask that this be filed and marked as Exhibit "B" as a part of the testimony of ~fr. Upshur Wilson.
Thos. H. Nottingham: Objected to on the ground that 1\{r.
Wilson has already_ testified and it is a self-serving declaration.
Exhibit "B ", referred to above :
page 41 ~
September 15, 1924.
1\Iessrs. 1fears &
Eastville, Va.

~fears,

Gentlemen:
The Committee in the Arthur Hunt matter have made a
tentative offer to him of $1800.00 cash rental for the year
1925, $1200 of it is to be paid October 1st and the remainder·
some time during December. He is to give satisfactory bond
to secure the payments. He is also to do general. farming,
that is he shall not plant a large acreage of beans or anything else that would sap the land too much.

------·-~

---
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Before making a definite offer however we wanted to ask
your advice as to the reasonableness of this figure, and should
you regard it fair and it meets with your approval we would
like for you to draw up a contract and also a bond for Arthur
to execute with a safe and satisfactory bondsman. Arthur
has stated that he will see you in person within the coming
two or three days.
We feel that we should see that sufficient fire insurance
is in existence on the various buildings. Arthur states that
he is carrying $17,000, and he has promised to bring the
policy to us when he comes to Cap.e Charles again. If you
know anything definite with regard to the insurance won't
you kindly let me know?
·
I have succeeded in getting mo~t of the signatures to the
agreement. It is lacking however the names of Wm. J. Hunt,
'\Valter Wilkins, L. B. Travis & Son, W. B. Wilson & Son and
L. H. Ethridge. Arthur stated that you would probably sign
as attorney for Ethridge, and also that William Hunt would
come in and sign. I shall see W. B. Wilson & .Son and suggest that they sign. Walter Wilkins is in Main for several
weeks. L. B. Travis & Son refused to sign.
I shall be mighty glad to hear from you at your early convenience, particularly with reference to t~e :figure of $1800.
Very sincerely,

\VIC
page 42

~

By Benj. W. Mears:
.
Q. I also ask that the signed statement of L. K.
Etheridge be introduced with the evidence of Mr. Upshur
Wilson as a part of his testimony and marked Exhibit "C ".
Thos. H. Nottingham: Objected to on the ground that it
is not properly introduced.
Exhibit "0", referred to above:
It is hereby covenanted and agreed by and between Arthur
Hunt and the undersigned creditors of the said Arthur Hunt;
that the said creditors will not endeavor to enforce by chan·cery suit or sale of the property of the said Arthur Hunt,
real and personal, either to satisfy any liens thereon or any
liens which may be obtained until August 1, 1925, after which
time any creditor whose name is signed hereto .shall have
the right to enforce his liens and expose to sale the real and
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Jiersonal property of the said Arthur Hunt, situate and being
in the county of Northampton, State of Virginia. In consideration of the indulgence given to me by my creditors, whose
names are signed hereto, I do hereby covenant and agree
that my said creditor shall cause the said farm of the said
Arthur Hunt to be rented out for the year of 1925 on the
best terms and for the best price that they can sepage 43 }- cure for the same. :Said rental to be either a cash
rent or upon usual one-third terms as they may
best determine.
And it is further agreed by and behveen all the said parties that Upshur Wilson, E. V. Downes and W. F. D. Williams
be and hereby are appointed as receivers to rent out the said
farm of Arthur Ifunt for the year of 1925, for either the usual
share rent or for a proper money rent, and that they be fur. ther authorized to collect all rents due ana when so collected
to pay thereout the taxes for the year 1925, and the balance
to be paid to tlie lien creditors of the said Arthur Hunt, according to the priorities, excepting that the Eastern Shore of
Virginia Fire Insurance Co. shall receive no part thereof.
But this agreerqent is not to be effective unless all the creditors of said Arthur Hunt come into and are parties to this
agreement.
Witness our hand this the 2nd day of September, A. D.,
1924.
L. K. ETHERIDGE.

By Benj. W. 1Yiears :
Q. ~Ir. Wilson, please state if you mailed a copy of that
agrement to L. 1{. Etheridge, North, :South Carolina, and if
said paper was returned to you by L. K. Etheridge.
A. Yes, sir.
page 44 }-

CROSS

EXA~IINATION.

By Thos. H. Nottingham:
Q. Mr. Wilson, did all of the creditors of :Mr. Hunt sign
this agrement 1
A. No, sir.
Q. Do you know that this supposed copy or substance of
an agreement was signed by L. I{. Etheridge f
A. It was returned from his office with his signature.
Q. Do you know that L. K. Etheridge signed it!
A. No, sir, I did not see him.
Q. I show you a paper, is it the same paper you mailed
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to 1\!Ir. L. I(. Etheridge at his post office address that you
·
have just mentioned 1
A. Yes, sir.
Q. Mr. Wilson, what paper was mailed to L. I(. Etheridge?
A. !A copy of that agreement.
Q. Is that an identical copy of that agreement entered
into between the creditors of 1\Ir. Hunt and 1\{r. Hunt, who
met at the office of M·ears &: ~fears for the purpose ·of negotiating· an agreement for the renting out of the farm of
Arthur Hunt for the year 1925 f
A. It was supposed to be, unless there are some typographical errors.
Q. Did you mail it yourself 1
.
A. I put it in the mail box and a clerk or somepage 45 ~ one else sent it out with some other mail from the
bank.

RE-DIRECT EXAl\IINATION.
By Benj. VV. lVIears:
Q. 1\!Ir. Wilson, you have just testified that you were taken
sick and that therefore you were not able to continue working on certain deals relative to the -renting of the farm of
Arthur Hunt. Before you were taken sick, please state if you
were corresponding with 1\Iiss Lucy Johnson relative to renting the Hunt farm for the year 1925.
A. Yes, sir.
Q. I hand you a letter, written by us and dated Oct. 4,
1924, which is addressed to you at Cape Charles, Va., and
ask if you received that letter1
A. Yes, sir.
Q.. I will ask that said letter be filed, marked Exhibit "D"
and made a part of your testimony.
Exhibit "D ", referred to above:
lVIears & ~fears
Attorneys at Law
Eastville, Virginia.
October 4, 1924.
1\Ir. Upshur Wilson,
·Cape Charles, Va.
pag·e 46

~

Dear 1\ir. Wilson:
Mr. Arthur Hunt came up to see us a day or
I

r-·--
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two ago and advised that his sister, ~Hss Johnson would rent
the Hunt property on the basis outlined in your letter, and
that she would put up as collateral security sufficient bonds
to cover the rent. We have requested Mr. Hunt to bring the
bonds up so that we could look over them and at that time we
will ·get in touch with you again.
.
Relative to the insurance policies of Mr. Hunt, we beg to
advise· that the Eastern Sl1ore of Virginia Fire Insurance
Co. appears only to have on ~{r. Hunt's buildings about
$2,900.00, and the policies are payable direct to him. We
have requested ~{r. Hunt to forward us all his insurance policies and we will have attached to them the clause making them
payable to Otho F. !\{ears, Trustee, as his interest appears.
It might be that 1\Ir. Hunt has other policies than the ones
·in the Eastern Shore of Virginia Fire Insurance Co.
Yours very truly,
M-S

}tiEARS & MEARS.

By Thos. H. Nottingham:
Q. Mr. Wilson, who paid the money- for the rent to yout'
committee¥
A. I don't know, 1\{r. Nottingham.
Q. Do you know of your own knowledge whether thi.s farm
was rented for the year 1925 to Mr. Artiiur Hunt with Miss
Lucy Johnson as surety, or whether or not it was rented
direc.t to lVIiss Lucy J ohuson?
A. My understanding was that it was rented to Miss Lucy
Johnson.
Q. Of. your own knowledge you do not know to whom it
was rented and you do not kno'v who paid the rent?
A. No, sir.
page 47}

RE-DIRJ4JOT EXAl\1INATION.

By Benj. W. ~{ears:
·
Q. Mr. Wilson, I understand fi:om you that you were negotiating with lHss Lucy ,Johnson before you were taken
sick for the rent of the Arthur Hunt farm, and that after
you were well enough to come home you were advised by
~Ir. W. F. D. Williams, who acted as chairman of the creditors' committee after you 'vere taken sick, that the farm was
rented to Miss Lucy Johnson for the year 19257
.A~ Yes, sir.

----

-·-----~-
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Thos. H. Nottingham: Objected to on the ground that it
was hearsay.

W. F. D. WILLIAMS,
being first duly sworn, testified as follows:
DIRECT EXAMIN\1\.TION.
By Benj. W. 1\Iears:
Q. Please state your name, age, residence and occupation!
· A. W. F. D. Williams, 54, Cape Charles, Va., produce business.
Q. Did you attend a meeting at the office of Mears & Mears
during September, 1924, of Mr. Arthur Hunt's creditors Y
A. Yes, sir.
page 48} Q. What was the purpose of this meeting, if you
know?
A. The purpose was to allow Mr. Hunt to farm another
year, until August, without being molested by his creditors.
Q. Was there any written memorandum or this meeting!
A. Yes, sir, I think there w_as.
Q. I hand you a written agreement marked Exhibit "B",
which has been filed with the papers in this suit, and ask you
if this is the agreement entered into between the creditors
of Air. Hunt and ~fr. Hunt a.t that meetingY
A. Yes, sir.
Q. Was any committee appointed by the creditors of Mr.
Hunt?
A. Yes, sir.
Q. Who composed this committee Y
A. 1\Ir. E. V. Downes, Mr. Upshur Wilson and myself.
Q. Who was chairman of this committee?
A. 1\Ir. Upshur Wilson.
Q. Did ~Ir. Wilson continue as chairman of that committee?
A. He continued sometime, until he was ~aken sick.
Q. Then who acted as chairman of that <}ommittee Y
A. I did.
.
Q. Did Mr. Hunt turn over to the committee or receivers
his farm to be rented out for the year 1925 by them, for them
to receive the rent and distribute same as per said
page 49 }·written agreement?
A. Yes, sir.
Q. Did the said committee rent out the farm for the year
19251
A. Yes, sir.
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Q. To whom?
A. ~Ir. Hunt talked with us in the fall. He talked with me
and Mr. Downes. We fixed the -rent at $1,800.00 and he said
it was exhorbitant and he said he would pay $1,600.00. We
had to stand by our agreement and charged him $1,800.00.
Q. Mr. Williams, please state if you know whether any
.creditor of 1\fr. Arthur Hunt took any action between the
meeting of 1\fr. Hunt's creditors and August 1, 1925¥
A. Not to my knowledge.

CROSS EXAl\fiNATION.
By Thos. H. Nottingham:
Q. Mr. Williams, you were present at this creditors' meeting?
A: Yes, sir.
Q. Were all of the creditors of :htir. Arthur Hunt present f
A. No, sir, they were not.
Q. Did you, at the request of the committee, present the _
agreement entered into that day to the remainder of the
creditors of ~fr. ·Hunt for their signatures?
page 50 ~ A. First one and then the other did. 1\Ir. Downes
did and Mr. Wilson and myself were the principal
ones in presenting this paper to the creditors. I think J\!Ir.
·Wilson presented it to more than I did.
Q. Did you see any of the creditors of Mr. Hunt 'vho failed
to sign!
A. I only saw one, ~Ir. Travis. ].ifr. Wilson had been to
him bef·ore. He said he was not interested.
Q. He was at that time a creditor of !fr. Hunt?
A. He said he was.
Q. Did you understand that he was at the time¥
A. I went to him.
Q. Did you know of any other creditor of 1\f.r. Hunt who
failed to sign the agreement that was supposed to be entered
into by all the creditors of 1\Ir. Hunt~
A. No more than I hear. I don't of my own personal knowledge.
Q. Did any of the creditors other than 1Ir. Travis fail to
sign this agreement, do you know~
A. I know they did not sign it.
Q. Who were they?
A. American Agricultural Chemical Company, I think,
failed to sign, and H. W. Williams & Sons never signed it.
I signed for my personal account, but fl. W. Williams & Sons
never signed it.
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page 51,~· Q-. -Why did H. vV. Williams & Sons fail to sign
_
the agreement 1
_ A. It is a long story. I had the power of attorney to sign
for H. W. \\rilliams & S'ons. .After the other creditors failed
to sign-I had signed it for myself-! tbought tlie paper
would not be legal for the reason the other creditors did not
sign it and that it was no g·ood; and I did. not sign for H.
}f. 'Williams & Sons. Mr. Travis had refused ~o. s~gn_it. _
. , Q. , That all the creditors were to sign it and if- they- didn't,
it' was rio' good._and after Travis had.-refused t~ _slgn it, tha~
you didn't consider it a valid agreement 1 : ·. . .
.. A. No, sir.
Q. Now, when this money for the rent ·of the farm was
paid, to whom ·was it paid 1
.A.. To me.
.·
· · · ·
r ·Q,.. B;v--whom? · ·
.. . _
- A. A. part was paid through a credit- the East Coast held
in favor of the farm for potatoes sold. Mr. Hunt got· a check
for oysters and he paid that, ana a. part was paid from the
insurance when the barn burned. That money was turned
h1 to me and I deposited it in the bank.
Q. To whom did you deposit it?
A. To my credit as chairman of the creditors' cammittee~
Q. Is that still deposited in the Farmers & ~~rpage 52 } .chants Trust Bank 1 ·
.
.
. · . A. It is.
,
.
-- Q. Now, lfr. Williams; you say a. part ·w·as paid in from
e~rtain pr.oduce ·that was handled froin- the· farm. in ·whose
. . .
name was the produce handled 1 .
,. . A. ~Hss Lucy ·Johnson,- I think, I am not positive. ·
· Q. Turned in to you by whom 1
A. Mr. Arthur Htnit.
·
- Q. When Mr. Hunt agreed with you for the rent of the·farm,
did you rent it. direct to him with ~Iiss Lucy J o'1nson as sceuritv?
.. ,.,A.~I am not sure, Ithink-=-we talked it.ov.cr so many times.
My. impression 'was that I\Iiss Lucy Johnson. was going to
put. up· bond as surety for the rent. .1\-Ir.- ~fears told me that
fu~

.

Q. \Vhen this money ''"'as paid yon by Mr. Hunt, did he advise you that this agreement was not effective and request
that the proceeds be not paid exc.ept by order of coiut ~
·A. When he. turned the check over to me he said there was
going to be a squabble -b-ecause all the-_ Pa-rties had not signed,
and furthermore, he said the word priority was in the agreement and we got the contract and it. was in there. Then it
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was that I told l\Ir. ~Iears I would not turn the
page 53 money over. I had a letter froin 1\Ir. ban~el ask. · ··
ing me to proportio_ri the money ·an:d let lVh·. Ham:
ilton have his part, ·and I said let the matter· be turned into
cout't and let the court deeide.
·
· Q. ~Ir. Williams, 'then I understand from your testimony
that yoti said yoti didn't consider tlie agreement binding? .'
A. I said I didn't· think-I said" I was aft~aid it 'vas not.
Q. And for that reason you and your firm, of which you
are a party, ·refused ·to sig·n this·· agreement 1 ·
· ·
·
. A y
.
.
.
. . ...... .
. . es, s1r.

t

RE-DIRECT EXA1IINATION.
By Benj. vV. l\{ears :
Q. Mr. Williams, did you ever say anything to any of the
other inembers of the credito.rs' committee about the legality
of. this 'instrument l
.
..
.
..
. A: N-o, I don.'t think I did. l\fr. vVilson was not here. Mr.
Downes was at CapeviUe and it 'vas very seldom I saw him:
Q. You proceeded right along· under· that agreement and
collected the rent of $1,800.00, which you were supposed to
collect!·
·
·· ·
·
·· A. Yes, sir.
Q. ll!Ir. Williams, a.t the time you talked with us about the
matter, wasn't it at the ·time that 1\~Ir. Daniel, for J\rir. llamilton, 'vas requesting a payment of this money
page 54 t over that we suggested you had better have the
court to pass on it 1
A. The first time you were doubtful about it until I called
your attention to the word "priority". The first time I told
you the circumstances. The next time was after J\IIr. Daniel
liad 'vritten his request to turn over the m.o11ey, and the word
"priority" came in and I didn'-t know how to construe the
word "priority''.
· Q. 1\fr. \Villiams, please state, if you kno,v, whether one ol·
more written contracts were drawn between the members of
the creditors' committee and :Miss Lucv Johnson for the rent
of the farm at the rental of $1,800.00 for the year 1925?
·
·. A. No, sir,. I won't say 1vir. ~!ears,' I don't know.
Q. 1\ir. Williams, I hand you a copy of a letter which we
wrote to Miss Lucy J'ohnson, dated May 5, 1925, relative to:
a contract for the rent of this farm for the year 1925, and
ask you if you received a copy of this letter 7
·
· A. Yes, si.r, I did:
· ·
· ··
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Q. I ask th~t this letter be filed an~ marked Exhibit "E"~

Exhibit "E", referred

~o

above:

page 55}
~Iiss

Cape
V a.

Lucy Johnson,
Char~es, R. F. D.
.
-

Dear ::Miss Johnson:
- As requested, we have drawn a new l~ase for the Arthur
·Hunt farm as you suggested, that is, eliminating the $200.00
rent that was payable ~larch 1st and th~ balance of $1600.00
due July 15th, but instead, we have changed the rent, making
$500.00, or more, payable August 1st, and the balance payable DecemBer 31, 1925, as you stated this was agreeable
with Mr. \Villiams and the other members of the creditors'
conumUttee.
·
\Ve are enclosing- you the contract in duplicate, and are
~lso enclosing you the old contract which .you left with us.
Very

respe~tfully,

1\IEARS & 1\IEARS.

,Copy to
nir. 1V. F. D. "'\Villiams,
Cape Cl~arles, \T a.
RE-CROSS EXA1v1INA.TION.
.
.
By Thos. H. N otting·ham:
Q. nir. Willia~s, state, if you know, when this farm was
rented to ~Ir. Hunt~
.
A. I think it w·as in October, 1924. Sometime the last of
-October or first of November.
Q. ].{r. Hunt continued in possession of the property and
continued to cultivate it?
A. Yes, sir, he did. I ordered the barrels for the farm and

.

page

I~~

56~

.

Q.. Then this letter introduced by counsel for

plaintiffs ~{ears & ~{ears, dated May 5, 1925, with
reference to rent, was many months after the farm had been
actually" rented, was it not?
· ~· Yes, sir.

,.----

_.5
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~fEARS,

.

.

being first duly sworn, testified as follows :
'sometime either the latter part of 1924. 0~ ~~rly in 1925,
.one of· the members of the creditors' committee of 1\fr. Ar.;
thur Hunt, !think 1\:fr. Upshur Wilson, requested us to dra";
a lease for the Hunt farm for the year 1925- to Miss Lucy
Johnson for the sum of $1,800.00, said .rent .to be paid as follows: $200.00, a part thereof, to be paid in cash on or bef.ore
t~e 1st day of March, A. D. 1925, and the balance thereof,
$1,600.00, to be paid on the 15th day of July, A. D. 1925.
rW!i: pr_epare<l ·an agreement .in duplicate, as. we understo.od
it, and submitted ·it· to the cieditors' committee .. _At some
l.a~ter dat~,.-~fiss L~cy Johnson ·requested that we draw a new·
lea:s·e -fo.r the_ Arthur Ilunt fa,rm, changing certain provisions relative to the paym~nt of .the rent; that is, changing
the $200.00 that_ was to ·be payable March 1st, and the balance
· ._.. . . . _ of $1,600.00, payable July 15th, and. instead make
page 57 ~ $500.00 payable Aug. 1, 1925, and th_e balance Dec•
. . 31, 1925. We prepa1·ed a new ·agrement, as req~efit¢d- by M_iss. Lucy Johnson and forward~d same to her
on 1\.fay 5, 1925, and send Mr. Williams a copy of the letter,
which we have filed
Exhibit "E". We have a copy in our
tfiles of the first agreeme:ri.t which was later changed pursuant
to-our letter of May 5th, and I am filing said copy marked
Exhibit "F". Whether said contracts sent with my letter
of l\fay 5th, were ever s1gned or not I. do not know.

as

Exhibit "F", referred to above:
THIS AGREEMENT, Made this the 1st day of January,
A. D., 1925, between Upshur Wilson, E. V. Downes and W.
F. D. Williams, parties representing the creditors of Arthur
Hunt,:.parties ot the first part, a~d ~!iss Lucy Johnson, party
of the~ se~ond part.
. --.
WITNESSETH : That Whereas, there was a meetii1g · of'
the creditors of ·Arthur ·Hunt at the· office of 1.fears & Niears,
.Eastville; Virginia, on September 2, 1924, for the purpos-e of
formulating some plan whe·reby the indebtednesE? due. the
dive~s creditors of Arthu~ Hunt could best be pai~, ~nd ·
WHERE:AS, it was agreed by and between the sa!d Arthur
!Hunt and the divers creditors of the said Arthur Hunt; that

H. Chester Wise v. ,V. F. n. Williams, et als.

49

Upshur Wilson, E. V. Downes and \V. F. D. Wilpage 58~ Iiams, who were· thereby selected as receivers for
the purpose of renting out the farm of Arthur
Hunt for the year 1925, should rent out said farm, for either
the usual share rent, or for a proper money rent, and
WHEREAS, the said Lucy Johnson has agreed· to rent the
farm of the said Arthur Hunt containing One Hundred and
Sixty Acres (160), more or less, situate near. Bayview, Virginia, for the year 1925, beginning on the 1st day of ,January
A. D., 1925, and ending on the 31st day of December, A. D.,
1925, for a cash rent of Eighteen Hundred Dollars ($1800.00).
Said rent to be paid as follows: $200.00 a part thereof, to be
paid in cash, on or before the first day of J\~Iarch, A. D.,
1925, and the balance thereof, or Sixteen Ifundred Dollars
($1600.00), to be paid on the i5th day of July, A. D., 1925.
For the payment of the said $1600.00 rent which is due on
the 15th day oj July, A. D., 1925, the said Lucy Johnson has
placed in the hands of l\{ears & l\{ears, attorneys, the bond
of Charles R. Fishtemger and Bettie A. Fishtemger, dated
January 24, 1918, for the principal sum of Sixteen Hundred
Dollars ($1600.00) as collateral security for the payment of
. the rent of $1600.00 due July 15, and in the event said rent
is not paid the said ~fears & 1\-fears, are hereby authorized to
cash said bond and pay over $1600.00 thereof to
page 59 } the said parties of the first part; that the said
Lucy Johnson covenants to pay the rent in the
manner above stated, and that the said premises shall not be
used during said term for any ·other purpose or purposes
than those spec.ified; that she \vill not commit any waste, or
permit anyone to commit any waste on said premises during
said term.
'rhis contract is executed in duplicate.
"\VITNESS the following signatures and seals:
........................ (Seal)
........................ (Seal)
........................ (.Seal)
CROSS EXAl\IIN.A.TION.
Examined by Thos. H. Nottingham:
Q. }Ir. 1\fears, l1ow did the confusion arise between the
$1,600.00 and $1,800.00 supposed to be the rent?

SO
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A. The reJ!t was supposed to be $1,800.00. Miss Lucy
Johnson had a bond of Charles R. and Bettie A. Fishtemger,
dated Jan. 24, 1918, for $1,600.00, secured by deed· of trust
on some real estat~, I believe, in the city of Roanoke, Va.
We put the bond in" our safe, 'vhere it remained as collateral
for the $1,600.00 rent. We understood then and so prepared
our first agreement, that the $200.00 rent was to .be paid in
cash on March 1, 1925.
page 60 ~ Q. Now, Mr. Mears, I understood you to say
that you did not know of your own knowledge
whether or not this lease or contract for the rent of -the farm
for the year 1925 was ever signed Y
A. That is correct.

Thos. H. N-ottingham: We move tha.t all of this testimony
with reference to the contracts be stricken from the record.
ARTHUR HUNT,
being :first duly sworn, testified as follows:

DIR.EOT EXA1fiNATION.
1By Thos. H. Nottingham:

Q. Please state your name, age, residence and occupation.
A. :Arthur I-Iunt, 54, farmer and oyster dealer, Machipongo,
..
I guess.
Q. lvfr. Hunt, are you familiar 'vith this agreement that has
been introduced in evidence, supposedly an agreement between yourself and all of your creditors, dated Sept. 2, 1924 Y
A. Yes, sir.
Q. "\Vas it understood and agreed betwe~n you and the
creditors present at a meeting held at the office of Mears &
Mears at Eastville, that this agreement was not
page 61 r to be binding except that all parties, including all
creditors, be made parties to thfs agreement?
A. Yes, sir. I read the agreement and saw that all parties
were to sig11 it. The reason I was particular aoout that I
didn't anticipate any-I held the meeting for the purpose
of turning the farm over and letting them sell it, but they
made a plan to rent it out.
Q. Did all of the creditors sign this agreement 1
-A. No, sir.
Q. I handit to you and ask you to recall as many as you
can who did not sign this agreement.
A. 1\fr. E. C. Collins, and the lightning rod man, Etheridge,
L. B. Travis & Son, Walter Wilkins, H. W. Williams & S'ons,
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W. B. Wilsou & Son, l\Iiss Lucy Johnson or the American
Agricultural 'Chemical·Co., William Hunt, and W. F. D. Williams as a lieu holder did not sign it, he signed it for the
American Fertilizer Company, but not as a lien holder.
Q. In other words, you owed him a debt outside of the
American Fertilizer Company debt 7
A. Yes, sir.
Q. You recall that they were all creditors of yours at
the time they had this creditors' meeting and made this
agreement?
A. Yes, sir.
page 62 ~ Q. Now, 1fr. Hunt, when you made this agreement you were involved not only with lien credi-.
tors, that is, parties who had deeds of trust and judgments
against your property, but also other creditors, is that correct?
.
A. Yes, sir, open account creditors.
Q. With whom did you enter into any agreement about
the rent of the farm for the year 1925?
A. As ~oon as the meeting was over I told the committee
in person, all of them, that it was getting late and with most
of the people it was customary to rent in Northampton
County in June, and then it was September 2d, I believe,
·wasn't it Y I went to Cape Charles the next day and talked
it over with lvfr. Wilson and Mr. Williams and they said they
couldn't tell me anything certain, they had to see Mr. Downes
and get together. rrhey talked over the phone, I don't think
they all three even met together to my knowledge. They_
agreed to $1,800.00. Wilson or Williams one called me up
and told me to come to Cape Charles and I made an appointment with them and they told me that they had been offered
$2,500, but they wanted me to have the place, but I said, "I
:can't pay and if you were offered $2,500.00, go rent it".
They intimated it was Mr. Webster. I said "Go rent it to
him. I can't pay it. I will go look for another place". Before they left, however, they agreed to rent it to
page 63 ~ me for $1,800]0. This was about the last of September or :first of October.
Q. Did you ever enter into any signed agreement for the
rent of the farm?
A. I never did, and when they agreed to rent it for $1,800.00
lvir. Downes was present and said he was willing to do any~;
thing they did. At that meeting either Mr. Williams or Mr.
Upshur Wilson asked me 'vhat security I would give. I said
1\fiss Lucy Johnson had some bonds that she would put up as
security at any time.

r
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Q. So you rented the farm from them and Miss Lucy Johnson put up her bond as ~ecurity ~
•
A. Yes, sir.
Q. You cultivated and planted the farm for the year 1925 t
A. Yes, sir.
Q. Did you. pay your 1·ent, ~Ir. IIunt 1
A. I did.
Q. How and to whom.?
A. T·o lVIr. Williams. I paid him $500.00 out of the pro.ceeds of some potatoes. I had the East Coast draw check
to 1\fr. W. F. D. Williams, chairman. Later I sold 1\t[r. Cushman a carload of corn. I paid that over to them. I forgot
the amount, but think it was $300.00. Later I began to get
in oyster checks and finished the rna tter up.
page 64 ~ Q. The only connection ~Iiss Lucy Johnson had
was as security for the rent 1
A. Yes, sir. The creditors were constantly after me. 1\fr.
Otto Lowe, attorney for the Cape Charles Hardware Co., produced a note and asked me if I ·would sign it and my wife.
I said I 'vould not and then he kept dinging, and one day he
took me before a notary public and asked me if I would acknowledge the signature and I said, "Yes". Then he got
judgment against me. A little later ~Ir. Curt Collins brought
suit against me and Mr. Toy gave him judgment.
Q. Those people did that then~
A. Yes, sir.
·
Q. When was that done?
A. Well, Mr. Lowe in a few days after the meeting; and
Collins g·ot a judgment in the early spring· before I bought
my phosphate in the winter; and several of the others continued to ding me most of the time. I got my phosphate in
Miss Lucy's name.
Q. .And she was simply helping you out in that capacity?
A. Yes, sir. 1viiss Lucy Johnson didn't kno'v what a barrel of potatoes or a barrel of corn brought. She was very
anxious for her bond, she had some other use for the money,
and I was anxious to pay it because she went my
page 65 ~ security, and I paid every dollar.
.
Q. 1\Ir. Hunt, in reference to the claim of 1\Ir.
Hamilton, did you satisfy Mr. Hamilton, who brought this
suit?
.
• ::> A. Yes, sir.
Q. Here's a check drawn to you for $175.00, signed by '\Vm.
J. Hunt and endorsed by you, aud endorsed by J no. T.
iDaniel, attorney. Was this in settlement of this claim of
Edmund Hamilton made by you and your wife~
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A. Y.es, sir.
Q. And he accepted it in full settlement~
A. Yes, sir.
Q. Here's .a strip of paper from ~{r. Daniel: "Dear Arthur: I talked with Edmund, and he authorizes me to accept 15% if paid at once. Daniel". Is this the check and the
note and notice from :Mr. Daniel that he would accept if in
full settlement, and he retm·ned you your note 1
A. Yes, sir.
Exhibit "1", referred to above:
(Check)
THE EASTVILLE BANI{,
Eastville, Va.
Eastville, Va., Feb. 13, 1926 No ....
P.l\_y. TO THE
ORDER OF ....... Arthur I-Iunt ............. $175.00
page 66

~

One hundred and seventy-five xjlOO .. DOLLARS
\Vl\L J. HUNT

FOR ......... .
Endorsed:
Arthur Hunt
J no. T. Daniel, atty.
State & ...... Trust Bank,
Richmond, Va.
.
The National Bank of Commerce,
Norfolk, Va.
(Note)
$1100.00

Cape Charles, Va., December 13th, 1922.

On demand after date we promise to
Pay to the order of Edmund E. Hamilton the sum of Eleven
hundred Dollars, at
THE CAPE CHAR.LES BANI{, Inc.
Cape Charles, Virginia.
value received without offset.

r----~--
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The maker and endorser each hereby waive the benefit of
the Homestead Exemption, and all rights to exemption from
execution, as to the debt evidenced by this obligation. And
the maker arid endorser each hereby waives demand, protest
and notice of non-payment hereof.

ARTHUR HUNT
WINNIE T. HUNT
No ......... .
Due ........... .
(Notice)
Dear Arthur:
I talked with Edmund, and he authorizes me to accept 15%,
if paid at once.
DANIFJL.

Q. Really, at the time he instituted this suit, you did not owe
·
him anything~
page 67 ~ A. I did not owe him a cent at that time.
Q. 1\fr. Hunt, when this settlement for the rent
was made who did you pay it to?
A. Mr. W. F. D. Williams as chairman.
Q. Chairman of what Y
A. Of this committee.
Q. Under what condition did you pay it to him~
A. I told him the farm was rented and Lucy wanted her
bond, but for that I would not pay a penny further. I paid it
over to him to keep and never distribute until the court ordered and I considered it under that condition. I said it was
my money, the contract had never been carried out and they
had no right to my rent at all, it should go to defray my
other indebtedness.
CROSS EXAMINATION.

By Benj. W. 1\fears:
.
Q. 1\ir. Hunt, who holds the judgment of the Double A Company against you and Mr. Walter Wilkins Y
A. 1\iiss Lucy Johnson.
Q. When was that assigned to Miss Lucy Johnson?
A. Oct. 20, 1924.

--------

---------------
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Q. Mr. Hunt, there was a levy, was there not, on certain

of your personal- property when Miss Lucy took
page 68 ~ up this judgment Y
,A. Yes, sir.
Q. ~1:r. Hunt, on July 22, 1924, you and Mrs. Hunt executed a deed of trust on your farm, on 120.98 acres of oyster
ground on Old Plantation :Creek and on all of your personal
property to secure certain indebtedness, one of whom was
Mr. Larimer A. Cushman, another was Mr. A. T. Scott and
another to 1\.fr. William J. Hunt. Has the indebtedness due
·
Mr. Cushman been released?
A. Yes, sir.
Q. 1Ylr. Hunt, where is the personal property now which
is covered under this deed of trust?
A. Some of them are dead, some in storage, some at my
son's house.
Q. 1Ylr. William J. Hunt'sY
A. Yes, sir.
Q. Do you still own the oyster ground on Old Plantation
Creek?
. A. Yes.
Q. We file copy of the deed of trust dated July 22, 1924, as
Exhibit "G".

Exhibit "G", referred to above:
THIS DEED, made this 22d day of July, A. D., 1924, between Arthur Hunt and Winnie T. Hunt, his wife, parties of·
the first part, and Benj. W. 1\Iears, truste, party
pag·e 69 ~ of the second part, all of the County of Northampotn, State of Virginia,
WITNESSETH: That the said Arthur Hunt and Winnie
T. Hunt, his wife, do grant unto the said Benj. W. Mears,
trustee, with general warranty of title, all the following real
and personal property, to-wit:
(1) All that certain tract or parcel of land, with the buildings and improvements thereon, situate at or near Dalbys,
in said County, containing One Hundred and Sixty Acres
(160 A.) more or less, and bounded on the ·North by the lands
of Spady Nottingham and Alfred Nottingham; on the East
by the lands of Woodis Scott and Herman Hunt; on the
South by the lands of George L. Tankard·; and on the West
by the main bayside County road.

,--
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'(2) All the said parties of the first part's title, right, interest and equities in and to tho·se certain pieces of oyster
land, containhig One Hundred and Twenty and Ninety-eight
One Hundredths Acres (120 98/100 A.) by actual survey,
situate in Old Plantation Creek, together with oysters, oysterhouses and other building;s thereon ; als·o all oyster tongs,
rakes, forks, clam hoes, implements, oyster-houses, boats,
tools and appliances of every kind and description used for
culling, grading, gathering and handling· oysters, clams and
other sea-food.

page 70 ~

I

( 3) 1 bay mare mule, commonly known as
''Dora'', 1 bay mare mule, commonly known as
"l(ate", 1 bay mare mule commonly known as ".Shimmy",
1 bay mare mule, commonly known as "Bessie", 1 bay horse,
1commonly known as "Fleetfoot", 3 double wagons, 2 carts, 1
Robins potato planter, 3 riding cultivators, 4 single cultivators, 3 single plows, 2 double plows, 1 drag, 1 Iron Age 'vet
sprayer, 1 dry poisoner, 1 3-ro'v guano sower, 1 single row
guano sower, 1 seed drill, I mo,ver, about 50 barrels of corn,
4 stacks of fodder and hay, hoes, rakes, pitch-forks, shovels,
harness, farming implements, equipment and appliances of
every kind and description, not exempt by law; also, 1 Stieff
piano; 1 'Vesting· Electric Light Plant, 10 chairs, 4 tables,
1 oak dining room suite of furniture, 1 cherry bed room suite
of furniture, 2 mahogany ·bed room suites of furniture, 1
ice chest, 3 large rugs, 6 small rugs, chinaware, silverware
and all household and kitchen furniture of every kind and
description, not exempt by law.
The said property above described does not include the
Arthur Hunt's Poor Debtor's exemption. The said
property exempted under the Poor Debtor's law having been
already selected and set apart by the said Arthur Hunt and
is not included in tlus deed.
sa~id

IN TR.UST to secure, first, unto Larrimer A. Cushman the
payment of the sum of 'rwo Thousand Ninetypage 71 ~ three Dollars and Eighty-seven Cents ($2,093.87),
evidenced by bond bearing even elate herewith,
executed by the said Arthur Hunt and \Vinnie T. Hunt, and
payable on demand, ·with interest from date at 6%, unto the
said Larrimer A. Cushman, his personal representatives or
assigns; and, second, after the payment in full of principal
and interest of the above mentioned bond to Larrimer A.
Cushman, then to secure. equally and without preference or
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priority the one over the other, but each to share ratably,
the following bonds, to-wit: (1) To secure unto A. T. Scott
the payment of the sum of One Thousand and Two Hundred
and Forty-seven Dollars ($1247.00), evidenced by bond bearing even date here,vith, executed by the said .Arthur Hunt
and Winnie T. Hunt, and payable on demand, ·with interest
from date at 6%, unto the said A. T. Scott, his personal representatives or assigns. (2) To secure unto William J. I-Iunt
the payment of the sum of One Thpusand One IIundred and
]Jighty-seven Dollars ($1187.00), evidenced by bond bearing ·
even date herewith, executed by the said Arthur Hunt and
Winnie T. Hunt, and payable on demand, with interest from
date at 6%, unto the said vVilliam J. Hunt, his personal representatives or assigns.
It is hereby covenanted and agreed by and between the
parties aforesaid, that in the event default shall
page 72 ~ be made in the payment of said bonds, or either
of them, then the said trustee, on being so required
to do by the said La1-rimer A. Cushman, A. T. Scott and
William J. Hunt, or either of them, their personal representatives or assigns, or the personal representatives or assigns
of either of them, shall sell the property hereby conveyed,
or so much thereof as may be necessary, either at public auction or by private contract, in such part or parcels and upon
such terms as the said trustee may deem best for the interest
of all parties then concerned, and in case of sale by public
auction, the same shall be made either on the premises or at
some public place in the neig·hborhoocl of the premises, after,
at least, twenty days' previous notice of the time, terms and
place of sale shall have been given by advertisements posted
at the front door of the Court House in said County, and at
three or more public places in the neighborhood of the premises, and upon such terms as the said trustee may deem best
for the interest of all parties then concerned.
In the event of sale, the said trustee shall be entitled to a ·
corqmission of 5% on the gross sales.
WITNESS the following· signatures and seals.
AR.THUR HUNT
WINNIE T. HUNT

page 73 ~

(Seal)
(Seal)

Note: The above deed recorded in the Clerk's
Office of Northampton County on July 23d, 1924.

,---------~--
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pag·e 74 ~

Depositions of H. C. Wise and others, taken before Dunton J. Fatherly, Commissioner in Chan.cery at the office of ~Iears & ~{ears, Eastville, Va., on 1\[onday, November 27th, 1928.
Present: Thomas H. Nottingham and John T. Wilkins III,
attorneys for Arthur Hunt et als. lVIears & l\iears.

H. C. WISE,
being first duly sworn, deposes as follows :
DIRECT EXAl\IINATION.
By Benj. W. Mears:
Q. Please state your name, age, residence and occupation f
A. H. C. Wise, Cheriton, Va., 37, produce dealer.
Q. Was Mr. Arthur Hunt indebted to you at the time of
the sale of his farm in September, 1925?
A. Yes.
Q. After the farm was sold did 1\fr. Hunt still owe you a
balance on that bond l
A. Yes.
Q. Do you know -how much balance was due 1
A. Not exactly, some,1there between two or three thousand
dollars.
Q. I hand you a receipt in the following words: "I, I-I. C.
Wise, for value received, do hereby agree to release
page 75 ~ Arthur Hunt, Winnie T. Hunt of any indebtedness
which he might owe me, except such a sum as Ireceived from the real estate which was formerly owned by
the said Arthur Hunt and was purchased by me. Given under my hand this the 21st day of October, A. D., 1925", and
signed by you. What were the circumstances of your giving
this receipt f
A. 1\{r. Hunt asked me to give him that receipt and said it
would keep him from going through bankruptcy, and I did
- it just to help ·him.
Q. "\Vas there any consideration paid you for the execution
of this receipt?
A. No, sir.
Q.. Then I understand it was simply at his request as he
would not have to go through bankruptcy to clean up?
A. Yes. Just as a Ilia tter of accommodation to him.
Q. 1\{r. Wise, were you present at the committee's meet-.
ing when it was agreed to rent out the Arthur Hunt farm
for 1925?

~,
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A. I don't recall. I don't think so at the time it was rented
out. I signed the agreement at the Farmers & Merchants
Bank, I think.
Q. Please state if at the time ~fr. Hunt approached you to
sign this receipt, you had ever heard any contest or suggestion from any one that Mr. Hunt was claiming the fund that
was in the hands of the creditors' committee.
page 76 ~ A. No, I had not.
Q. If there had been any intimation or suggestion by ~Ir. Hunt or anyone else at that time to this effect,
would you or would you not have signed that receipt 7
A. I would not have signed it.

By Dunton J. Fatherly, Commissioner:
Q. How much did ~fr. Hunt owe you, l\vir. Wise, bef9re you
received any credit on it?
A. Somewhere about $6,000.00.
Q. And you got paid out of the proceeds of sale around
three or four thousand dollars on this?
A. Yes.
_
Q. Did you know the terms of the purported agreement relating to the renting of the farm and how the rental was to
be applied?
A. It was rented for the benefit of the creditors.
Q. Did ~fr. Hunt ever say anything to you confirming that
agreement or anything about it?
A. No, I don't think so.
By Benj. W. ~fears :
Q. ~Ir. 'Vise, was there any talk or disbussion at all that
this fund was to go any way other than the way it was supposed to go by that agreement?
A. No, I never heard of any.
CROSS EXAMINATION.
page 77 } By John T. Wilkins, III:
Q. }fr. Wise, you referred to. ~Ir. Hunt owing you
about $6,000.00 at the time the farm was sold. What was·
that indebtedness due you for?
A. :Niostly stable manure. I don't recall whether it was
for any other items or not.
Q. Was practically all of it due for stable manure?
A. Practically.
Q. Did the question arise between you and Mr. Hunt as
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to the value of that stable manure and as to whether or not he
would pay in full for it!
A. No, sir.
Q. Did :1\{r. Hunt ever state to yon that that manure wasn't
what it was represented to bet
A. Not that I recall.
Q. Do you or do you not recall telling him that you would
make an adjustment of the manure 7
A. No, I do· not.
Q. Are you prepared to state that you did not make any
such agreement?
A. I don't recall making any such agreement. Of course,
it has been such a long time ago, but I don't remember making any such statement. If I had I would have likely dont
it before taking a deed of trust for what he owed me.
Q. Did you ever make an effort to learn whether
page 78 } or not the agreement, which was to be signed by
certain creditors or else was not to be binding on
any parties, had been actually signed by said creditors 1
A. No, I don't know that I did.
· Q. Did you know whose duty it was to procure the signature of those creditors to that agreement1 If so, whose was
it?
A. No, I don't kno,v. There was a committee appointed.
I think I know part of them.
Q. Was this committee appointed to procure these signatures?
A~ I don't know. A committee was appointed to rent out
the farm but I don't know about the signatures.
Q. Did you ever read that purported agreement¥
A. Yes.
Q. Then you are familiar with the contents and conditions
contained therein 1
A. I was at the time.
Q.. I believe you stated, did yon not, that prior to giving
that receipt you never made an effort to ascertain whether or
not the terms had been complied with ·1
A. No.
Q. You did not?
A. No.
page 79 ~

RE-DIRECT

EXA~IINATION.

By Benj. W. ],{ears:
. ~Q. Mr. Wise, was this indebtedness that :1\Ir. Hunt owed
you covered by deed of trust duly recorded~

-

..
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A. Yes.
..
.
Q. vVas there ai1y questio~ at the time o£" the sale of the
property or any other time that ~Ir.- Hunt did not owe you
the amourif covered by that deed of trust1
A. No, sir.
.

! •

.RE-CROSS'
.
.

EXA~IIN!ATION.

By John T. Wilkins, iii:
-·
·
, . · :
.
.
~ Q. J\fr. Wise, was the bond covered by deed of trust just
referred to given at the time . the ~ertilizer ~~ras bought or
some later date¥
..
·
A. It was given after the mmnire was pought.
Q. About hqw ~ong ~vould you say~
A. I don't know i.vhat to say because I don't remember. I~
might have been six months or t\velv~ months.
· Q. Did you kno-\v _at th~ tim~ yo~ ~signed the receipt, whic4
has just been presented to you, whether qr not _any fund lu~d
been deposited to pay· the creditors referred to in the con-tract, which arose from the renting of the farm for the year
in· question 1
·
·
A. No, I didn't In~ ow whether it had or not.
·. RE-RE-DIR-ECT

.EXA~IIN

...~TION.

page 80 ~ By Be.nj. _W. J\llears:
.
.
Q. J\Ir. '\Vis.e, do you recall, w~en it 'vas being
calculated just before the sale as to how you stood, that the
amount of $1,800.00 was calc.ulated to go 011 a prior indebted.,.
ness ahead of yours 1
.
.
.
.
A. Yes, an indebtedness owing to the Farmers & Merchants
. .
Bank. and 1925. taxes.
-.. Q. And that" was discusses, was it not, with the trustee before th~ sale of. that property 1
A. Yes .
. Q. vVas that or not disctissed with the trustee so that yori
'vould know ;where you stood when you became a bidder on
that property?
A. Yes, sir.

ARTHUR HUNT,
being first. duly sworn, deposes as follows:

By· John

T. vVilkins, III : ·.
.
.
Q. J\fr. Hunt, I hand you a receipt, which is signed by Mr.

I
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H. C. Wise, which has been filed marked Exhibit ''·A'', was
that receipt signed in your presence?
A. Yes, sir.
Q. Mr.- Hunt, will you explain to the Commissioner the
circumstances under which that receipt was signed?
A. After the sale of the farm I was desirous to cut my
debts off of record, and I came up and talked with l\ir. :rvrears,
·
who was r~presen ting me, regarding the settlepage 81 ~ ment with the different creditors, and I mentioned
several that were willing to give me a receipt in
full, J\.Ir. Downes agreed and several of them, and I mentioned
to Ben and l\ir.. Mears if they thought Chester would do it
and asked him, Ben, if he would. talk with him, and Ben recommended that I .go to see him myself. I went down to see
~Chester and he was in the drug store and I asked him if he
would give me the receipt in full, and he said he might as well
do it. I told him that I would settle up any way from ten to
,fifty per cent, and I said they had all and I didn't want to
go in bankruptcy and I thought it was not any more than
fair to give me a receipt in full, and Chester said he might
as well do it. I read the receipt over and I got him to to insert "Winnie T. Hunt", my wife, and he signed the receipt
and I thanked him and went over home.
Q. Was there anything said at that time about money in
bank?
A. Nothing whatever because I didn't consider it their
money at all. I didn't give it a thought. From the very start
I refused to deposit in the bank. l\ir. Williams, or East Coast,
hf}d settled for potatoes and I didi1 't know how much was
due me and I told Mr. Williams I wasn't going to deposit any
at all. So after talking· it over with him I told him this contract was· not signed and they had never rented the
page 82 ~ farm and I had gone on and cultivated it like I·
always had because I didn't consider it rented at
all because the contract was not signed by all the creditors,
but he advised me in case any court proceedings came on to
deposit the money, and I told him I would deposit it under
protest.
Q. At what time did you make· that deposit?
A. I don't know. It was out of my potato crop, but I
don't know when it was pu there. I said I could deposit the
balance of what was left, which amounted to somewhere about
$800.00, but I put it there under protest.
Q. You said that neither the contract for the lease of the
farm for that year nor the agreement, which was entered into

,--1
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between yourself and your creditors, had been signed to that
timeY
A. No, sir, not fully-at least six or eight creditors had
not signed. Some amounts to $1,100.00, and $3,300.00, I believe; $133.00 and $57.00 and seven hundred and some dollars. A number never signed.
,
Q. And do I understand you to say that you depage 83 r clined to deposit the money accruing from your
round potato crop for the reason that the contract
had not been perfected?
A. Yes, sir. I didn't consider I owed it to anyone.
Q. On whose advice did you deposit ana why?
A. Mr. vVilliams and I talked it over. We considered the
contract was no good because it had not been signed.
Q. You agreed under protest then to place it in his hands-?
A. But it was never to have been turned over except to the
court. The farm didn't realize over not quite $1,000.00. I
paid $300.00, out of corn, I think, and the balance I paid out
of oysters. I think it was just before Christmas I made deposit of Crosley's check for oysters.
Q. Did you agree to make this deposit for anybody who
had gone security for you, and if so, whoY
A. To protect ~Iiss Lucy Johnson. A few days after the
agreement was drawn, I thought if I would have to rent the
farm I would nave to give bond. .Miss Johnson had a bond
of $1,600.00, which she mailed up or brought it, I don't know
'vhich, to see if they would take it. It was a first mortgage
on Roanoke property her sister left her. They wrote on and
found the bond was perfectly good and they said they would
accept it. Later on she wanted to come and get her bond,
but I said it was just as ~afe. It was locked up in the s'afe.
Q. Who had it in the safe Y
page 84 ~ A. Mr. 1\iears, the one 'vho drew the agreement.
Q. At the time you got this receipt from Mr.
Wise, did you or did you not say anything about any money
that was on deposit to be applied in payment of a debt of yours
prior to that due ~ir. Wise?
A. No, sir, I did not, for I didn't know whether a penny
of it had been deposited or not.
Q. At that time, or any other time, did you or Mr. Wise
discuss the question as to how much you should pay for the
manure which you bought from him and which constituted
a large part of the indebtedness due from you to him Y
A. When this manure, a great deal of it, came I was in the
hospital in Richmond, and when I came back I had ten to
twelve cars thrown out the side so as not to pay demurrage,

,. .
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a~d several of my neighbors came to see me .and said they
would never spread that manure on their land because it was
not worth a nickle. In. the meantime some of it had been
spread on the land. I believe ~~~\ Wise. came. down to my
ho~se the first time, I. w~s not able to go out, and he said
he would make an adjustment which would be satisfactory. I
had given him a note in_.the. meanthne and .it was deposited
in the .bank, in the Cheriton Bank. And it w·ent on, and I
· asked him again what he was going to allo'v me,
page 85 ~ but he never said, said it w.ould '6e fixed when the
note was paid. In the meantime I .bad ·ne.ver giv.en
a deed of trust on the farm, except to the Eastern Shore Fire
Insurance Company for $17,000.00 when I bought it. It \vas
arranged by ~fr. 1\Iears. And then I gave a deed of trust tQ
the Farmers. & l\tler~.ha~ts Bank, Cape Charles, for what I
owed them.. Qur agreement was that we would adjudt this
manure when ·we fixed the note.
. Q..A lot of that man"Qre was thrown out then?
A. I don't lq1ow what they got for it. If they got th~
freight and 50c a ton they did well.
.
Q. Did 1\Ir,. Wise or not ever agree to· make you any allow·.
ance on account of the poor quality of this manure 1
A. Y~s, sir. W-hen I gave him a note for one car, I think
he took off an allowance on one car.
, .
·
Q..At tlie time this ·rec~ipt in.question was signed, did you
o·r did you not.· refer to the manure transactioi} ~
.A. I t.old him .that I had lost enough in,manure that would
about balance it, and he said he might as well sign it, that it
'vould be about all he 'vould get anyway, that I had given al~
Thad.
·
Q·. D~d you· say anything at all to 1\Ir. '\Vise ~t .that time
that he might construe. as an understanding that the Farmers
& Merchants Bank were· to receive a deposit in pursuance of
this contract spoken of¥
A .. No, sir.

page 86

~

(·Counsel for plaintiff objects to all the testimony
relative to the stable manure and 1~equests that
same be struck out as irrelevant and immaterial and since
the evidence of indebtedness was covered by bond and deed
of trust.)
. - .. ·" ~ ·By·T. H. Nottingham:
Q. ~Ir. Hunt, you owned the farm in question. '\Vere you
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living os the farm during the year 1924, and ho'v long prior
had you been living on that farm 1
A. I was living there during the year 1924 and for twentysix years prior thereto. I moved there in ninety-five.
Q. This agreement, at the time of the meeting in September, 1924, states that it was not to be effective unless all the
creditors and yourself were parties thereto. You were familiar with that?
A. Yes, sir.
Q. Upshur vVilson, E. V. Downes and W. F. D. \Villiams
composed the creditors' committee appointed to rent out the
farm for the year 1925, is that correct 1
A. Yes, sir.
Q. Did they at any time come to you with the information
that the agreement between yourself and the creditors named
ii1 the agreement, that all parties had signed it and made
an arrangement with you for the rental of this farm prior to
the year 1925 ~
A. 1\Ir. Williams came to me and called me up and asked
me to come to see him, and he told me different
page 87 ~ ones had refused to sign it and he thought Upshur
was sfck and had gone away.
.
Q. And I understand you to say that was prior to Jan. 1,
1925?
Benj. vV. ~fears: \Ve object to the foregoing testimony
on the grounds that same is irrelevant and immaterial and
cannot in any way bind the plaintiff in this case.
Q. After that, 1\Ir. Hunt, did you or did you not continue
to carry on the farm as owner, as you had done theretofore?
A. Yes, sir.
CROSS EXAI\1INATION.

By Benj. W. ~fears:
Q. ].;fr. Hunt, when you discussed with us about getting a

receipt from 1\Ir. \Vise, did· you not tell us that the request
for this receipt was so that it w·ould not be necessary for
you to g·o through bankruptcy, as certain other creditors had
agreed to give you receipts, and if the creditors receipted
for the balance due them, that you ""ould not be forced to
go through bankruptcy 1
A. I believe on one occasion. I don't know at that time.
I don't think I mentioned anything that morning except to
get you draw tne receipt.
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Q. 1\fr. Hunt, you testified that the bonds of 1\Hss Lucy
Johnson were just put up with us as security for the rent of
, the farm for 1925 and remained with us for the
page 88 ~ 'end of the year, and they were allowed to remain
·
because they were in a safe place, did you not
from time to time come to us and get us to clip the coupons
·
so 1\tiiss Lucy could use them?
A. I don't think I did. She might have come.
By Commissioner:
Q. When did you have that conference with Mr. Williams?
.A. I think it was about the middle of November or first
of October, 1924. It was just after the agreement was made.
Q. That was the time you knew the agreement had not been
signed and was null so far as you were concerned?
A .. Yes, sir.
Q. Did you have any kind of agrement-how did it come
about that that bond was put up~
A. Just a few days, I don't suppose a week had elapsed,
a few signed it here that day. I think I for one signed it,
·and nearly every one present signed it- and sometime following that, in less than a week after they said they were going
to rent the farm out, I knew I would have to give bond.
Q. You mean then prior to the time you· had the conference with Mr. Williams?
.A. Prior about two months. The bond was just brought
here to see if it was acceptable.
page 89 ~ Q. Then I understand your testimony 'vould be
that you never actually entered into any agTeement for the rent .of the farm for 1925?
A. No, never.
By Benj. W. MearA:
Q~ 1\fr. Hunt, do you recall that after the first contract with
Miss Lucy Johnson w·a.s drawn on Jan. 1, 1925, you came to
see us and advised us that the time of the payments 'vas not
just as ~iiss Lucy wanted them, as she wanted the $200.00
cash payment, which was to be made on ~larch 1, 1925, on
the first contract, and the balance of $1,600.00 due July 1st,
changed so as to. make the rent payable as follows: Aug.
1st, $500.00, and the balance Dec. 31, ·1925?
A. I remember :Miss Lucy getting that contract and I told
her to bring it back, that I w·as going to· cultivate the farm
as I had heretofore, and didn't let her sign it.
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W. F. D. WILLIAMS,
being :first duly sworn, deposes as follows:
By Thos. H. Nottingham:
Q. ~Ir. vVilliams, you were one of a creditors' committee
consisting of yourself, E. V. Downes and Upshur Wilson,
under an agreement dated Sept. 2nd, 1924, between Arthur
Hunt and a number of his creditors named in said
page 90 ~ agreement, were you not?
A. I was.
·
Q. Do you recall that the creditor's committee was to rent
out the farm for the year 1925, in the event that Arthur
Hunt and all creditors named in said agreement were to sign
said agreement~
A. I do.
Q. Between the date of said agreement, S'ept. 2, 1924, and
Jan. 1, 1925, did you have a conference with Arthur Hunt
relative to renting the farm, and if so, please state whaf it
was?
·
Benj. W. 1\:fears: We object to any conference lle had with
1\fr. Hunt on the ground that it is irrelevant and immaterial
and it can in no way bind the parties in interest in this suit,
and on the further grounds that the contract speaks fo.r itself.
A. Mr. Hunt called me up sometime in the fall and asked
if all parties had signed that a.greement. I said ' 'No", and
.I told him that 1vir. Wilson was sick and had gone to the
hospital and I had been to several parties and they had not
sig·ned it, and I said I didn't think it was any good.
Q. Did this creditors' committee, composed of E. V. Downes
Upshur vVilson and yourself, ever rent the Hunt farm in
question to Mr. Hunt or any other party for 19257
A. We made a tentative agreement that the contract was
to be signed before it was a bargain. We talked
page 91 ~ it over and he said if this thing is signed, it is an
agreement, if not.
Q. You did not catch my _question. I said after this con- .
ference with ~{r. Hunt, did you actually rent this farm to
~fr. Hunt or anyone else?
A. I didn't go any further. I advised him to pay the
money in the bank and let the judge decide.
Q. Did he pay itY
A. He paid $700.00, and then about 'Christmas he paid·
some more.
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Q. I mean, did he pay it as rent for the farm?
A. He . said he 'vas .putting it in the. bank and would let
the judge decide it, because at that time John Daniel was
trying to get me to distribute the money for ~Ir. Edmund
Hamilton.
Q. And Mr. Hnnt paid it under protest,~
A. Yes, sir.
CROSS EXAMINATION.
By Benj. "\V. I\iears:
Q. You know the farm was operated that year by ~Ir. Ii~nt
acting for },fiss Lucy Johnson as agent, did you not~
A. That was the way I understood it. Fertilizer and seed
were bought in that way.
Q. The rent was paid over to you 1
A. Part 'vas and part was not. ~Ir. Hunt made a deposit,
I think.
page 92 ~ Q. In whose account did he deposit it1
A. In the account of E. V. Downes, Upshur Wilson and myself as creditors' committee.
Q. Mr. Williams, when Mr. Hunt came and mentioned about
this agreement not being effective, why did you not notify
the parties who signed this agreement 1
A. Mr. Mears, we were not trustees, we were only appointed to rent out the farm.
By Commissioner :
Q. Did your :firm furnish the farm that year with supplies?
A. Yes, sir.
Q. To whom did you furnish them 1
A. ~Iiss · Lucy Johnson.
Q. Did you handle the produce from the farm 1
A. Yes, sir.
Q. In whose name was that handled 1
A. },fiss Lucy Johnson. It went through the books that
way.
.
Q. And you accounted to Miss Lucy Johnson for the proceeds of the sales?
A. I did.
Q. Was that money applied or appropriated from the proceeds at the direction or at the ae<Juiescence of ~:[iss Lucy
,Johnson?
• A. Yes, sir, "rhatever was there, but there wasn't enough
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. there. When Christmas came Mr. Hunt brought a
page 93 ~ check from an oyster man and I told. him to take
it and deposit it.
By Thos. H. Nottingham:
Q. Were you familiar with the fact that ~:fr. Hunt was not
the responsible party and you were to look to ~:fiss Lucy
Johnson as the responsible party, is that correct?
A. Yes, sir.
Q. \Vas the contract ever written out or prepared for the
rent of the farm for 1925¥
A. Yes, sir.
Q. Was it. ever signed f
A. No, sir.

ARTHUR HUNT,
on being recalled, testified as follows :
By Thos. H. Nottingham:
. Q. The question has been raised with reference to produce for the year 1925, fertilizer, seed potatoes, etc., being
purchased for the farm by l\Hss Lucy Johnson. At the time
you were operating the farm in 1925, you were probably insolvent were you not 1
A. Yes, sir.
Q. Please explain JHiss Lucy Johnson's connection with
this deal.
A. She has been a member of our household for about
thirty years.
~~ She was assisting you in financing this operation, is
that correct1
page 94 ~ A. Yes, sir. I had no way of financing, and she
was in the· family and she volunteered to help me
out. I worked the farm that year in her name to protect myself. As long as l\iiss Lucy was to put up the money I worked
the farm in her name. She was the responsible party.
Q. Responsible for all the indebtedness incurred for the
operation of the farm that year~
A. Yes, sir.
Q. Did she rent the farm 01:· have anything to do with the
renting of the farm?
A. No, sir.
By Commissioner:
Q. You were operating and doing busi~ess that year un-·
der the style of "l\Iiss Lucy Johnson"?
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· A. Agent for Miss Lucy Johnson. I cashed all the checks
with my name as agent.
~IISS LUCY JOHNSON,
· being first duly sworn, deposes as follows :

By Thos. H. Nottingham:
Q. Your .full name is 1\fiss Lucy Johnson?
A. Yes, sir.
Q. How long• have you lived with ~fr. Hunt and his family?
A. I have been there entirely for the last twenty years.
Q. Very close relationship existing between you and his
family-you and his wife are closely related, are
page 95 } you not. What relationship is it?
A. First cousins, almost like sisters.
Q. 1\fiss Lucy, what was your connection with this deal?
Were you endeavoring to rent the farm yourself, or were
you simply assisting· 1\fr. Hunt?
A. As security, that was all.
Q. Did you ever contract to rent the farm for the year
1925?
A. Not at all-just security.
Q. You assisted Mr. Hunt, I believe, and paid off a judgment for him, did you not, which was assigned to you t
A. Yes, sir.
Q. Who represented you in doing this?
A. 1\lr. ~fears. He advised me not to have that released.
H. C. WISE,
on being recalled, testified as follows :
By Benj. W. ~fears:
Q. Please state if 1\:fr. Hunt, the day you signed the receipt which is filed in the papers in this matter, mention~d
anything about the manure or any credit due him on the deed
of trust which you held against him?
A. No, he did ·not.

W. F. D. WILLIAMS,
on being recalled, testified as follows:
Q. 1\fr. Williams, we understand that a part of the rent

money was received from proceeds of an insurance
page 96} policy carried on a tenement on the .Arthur Hunt
property, which was ·burned. Please state what
you know about this?
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A. There was paid as a part- of the $1,800.00, which I collected as rent from the farm, an amount which was made
up from the proceeds of an insurance policy which was on
one of the tenement houses on the farm. My recollection is
that the tenement house was burned in 1923, but the proceeds were not paid over until 1925, and were paid to me,
and therefore I paid same as a part of the rent for the farD;l
for 1925: The check received was deposited in the Farmers
and Merchants Bank with the other monies, and my recollection is that the amount was about $200.00.
Exhibits unidentified, filed with the foregoing report of
Dunton J. Fatherly, Commissioner in Chancery:
(Receipt of H. C. Wise.)

I, H ..c. Wise, for value received do hereby agree to re.;.
lease Arthur Hunt, Winnie T. Hunt of any indebtedness
which he might owe me, except such a sum as I rceive- from
the real estate which was formerly owned by the said Arthur
Hunt and purchased by me.
Given under my hand this the 21st day of October, A. D.,
1925.
page 97 ~

H. C. WISE.
(Execution)

·COl\IMON\VEALTH OF VIRGINIA.
To the Sheriff of the County of Northampton, Greeting:
WE CO~f~![AND YOU, That out of the goods and chattels
of .Arthur Hunt and Walter Wilkins in your bailiwick you
cause to be made the sum of Six Hundred, Three Dollars
aud Seventy-five Cents ($603.75), with interest thereon at
the rate of six per centum per annum, from the 20th day of
Oct., 1922, until paid, which said amount The American Agricultural Chemical Company did, on the 14th day of March,
1923, in our Circuit Court for the County of Northampton,
recover against the said Arthur Hunt and on the 15th day
of Nov., 1923, recover against the said Walter Wilkins, as
well as for a debt as interest thereon; also Eleven Dollars
and Thirty-five Cents ($11.35) which to the said The American Agricultural Chemical Company in the same court were
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adjudged for its costs by it about its suit in that behalf expended, whereof the said Arthur Hunt and "\Valter Wilkins is
convict, as appears of record. Said Judgment being upon
an instrument waiving the homesetad exemption.
- And how you shall have executed this writ make known
at the Rules to be holden in the Clerk's Office of
· page 98 ~ our said Circuit Court on the Third l\fonday in Jannary next. And have then there this writ.
Witness, Geo. T. Tyson, Clerk of our said Court, at the
Court House, the 24th day of Nov., A. D. 1923, and in the
148th year of the Commonwealth.
GEO. T. TYSON, Clerk.

By H. H. AD.AJJS,
D'y Clerk..
Endorsed:
For value received, we hereby assign to J\lfiss Lucy Johnson, without recourse to us in any event, this judgment in
our favor against Arthur Hunt and Walter Wilkins.
Given under our hands this the 30th day of October, A. D.,
1924.
THE

A~!ERICAN

AGRICULTURAL CHEJ\IllCAL CO.

By WARNER. Al\IES, Its Atty.
(Suggestion)
To George T. Tyson, Esq., Clerk of the Circuit Court of
Northampton County, Virginia.
Please issue alias execution in re:
Lucy Johnson, assignee of the American Agricultural Chemi- cal Co.
vs.
Arthur Hunt, et als., Defendants.
Judgment for $603.75, interest and costs.
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Judgment Docket 6 p. 75, No. 371.

Judgment having been rendered for said sum of $603.75,
with interest thereon from October the 20th, 1922, and costs,
and a writ of fieri facia-s having been issued thereon in said
cause, it is suggested that there are certain moneys in the
hands of the Farmers & 1\f.erchants Trust Bank, Cape Charles,
Virginia, and in the hands of "\V. F. D. Williams, Upshur Wilson and E. V. Do,vnes, Committee of the said W. F. D. Williams, Upshur "\Vilson and E. V. Do,vnes, individually, and
in the hands of W. F. D. \Villiams, Chairman, belonging to
the defendant above named.
Therefore let process issue in accordance with the provisions of the statute for .such cases made and provided.
Respectfully,
LUCY JOHNSON,
Assignee of the !America! Agricultural
Chemical Company.
By.

4

4

•

4

••••••••••••••••••••

(Bond.)
ON DE~IAND, we, Arthur Hunt and Winnie T. Hunt, do
promise and oblige ourselves, jointly and severally, to pay
unto William J. Hunt, his personal representatives or assigns,
the sum of One Thousand One Hundred and
page 100 t Eighty-seven Dollars ( $1,187.00), 'vi th interest
thereon at 6% from the date hereof until paid.
And we do hereby 'vaive the benefit of our respective exemptions as to this obligation.
This bo11d is secured by deed of trust, of even date herewith, from us to Benj. W. 1\tiears, trustee, on certain real and
personal property situate near Dalbys, Northampton County,
Virginia.
vVITNESS our hands and seals this the 22d day of July,
A. D., 1924.
(Seal)
AR.TI-IUR HUNT
(Seal)
'VINNIE T. HUNT
Witness:
H. H.

ADA~fS.
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(Suggestion)

~o George T. Tyson, Esq., Clerk of the Circuit Court of

N orthathpton County, Virginia:

William J. Hunt
vs.
Arthur Hunt.
~Tudgm.ent

entered November 1, 1926, by confession.
On Suggestion.

Judgment having been rendered for $1,187.00, with interest thereon from the 22nd day of July, 1924, and $7.45 costs,
. and a writ of fieri· facias having been issued on said judg·:r;nent in said cause, it is suggested that there are certain
,
. moneys in the hands of the Farmers & Merchants
page 101 }- Trust Bank, Cape Charles, Virginia, in the hands
of W. F. D. \Villiams, Upshur Wilson and E. V.
Downes, Committee, and in the hands of the said W. F. D.
Williams, TTpshur vVilson and E. V. Downes, individually
and in the hands of W. F. D. Williams, Chairman, belonging
to the defendant above named.
Therefore, let process issue in accordance with the provisions of the statute for such cases made and provided.
Respectfully,

\VILLIA1f T. HUNT,
By Counsel.
And on another day, to-wit: ~fay 9, 1928, came the F~trm
ers & 1tferchants Trust Bank and H. Chester Wise, lien creditors of Arthur Hunt, and filed in the Clerk's Office of said
~Court their exceptions to foregoing report of Duntou J.
F~therly, Commissioner in Chancery, which is in the foliowing words and figures, to-wit:
.r!ixceptions of Farmers & 1\ierchants Trust Bank and II.
Chester Wise, lien creditors of Arthur Hunt, who are parties
in interest and proper parties in this suit, to the report of
Dunton J. Fatherly, Commissioner in Chancery,
page 102 }- filed in said cause on the 23d day of April, A. D.
1928.
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1. The said Farmers & Merchants Trust Bank anc1 If.
Chester Wise except to the said report and object to its confirmation by the Court:
,
1st. Because the commissioner should not have reported
the following judgments as liens against Arthur Hunt on tl1e
2d day of December, 1924, to-wit:
(a) A judgment in favor of Griffith & Boyd Co.
(b) A judgment in favor of Planters Manufaeturivg Co.
(c) A judgment in favor of J. E. Tygert & Co.
(d) A judgment in favor of Baugh & Sons .ao. inaRmuch
as said judgments have been discharged in bankruptcy.
2nd. Because the said commissioner should not have reported that by reason of the failure of some creditors of
Arthur Ifunt to become parties to the agreement mentioned
in said report it never did becom·e binding on the parties who
did sign it, but he should have reported that even though all
the creditors of Arthur Hunt ·did not sign the agreement,
they all acted as if they did sign it by starting no proceedings
to enforce their claims, and that said Arthur Hunt, with full
knowledge of all the facts, waived such failure
page 103 t of certain of his creditors to become parties thereto, and bound himself to the performance of its
terms, and has been guilty of such conduct and committed
such acts regarding the subject matter thereof as to constitute an estoppel against him to deny its effectiveness, and
also constitutes an estoppel against his execution creditors
who stand in his shoes.
·
3rd. Because said commissioner should have reported that
inasmuch as the said Arthur Hunt, being represented in the
proceedings by counsel, assented to and participated in the
proceeding without objection, he is bound by such proceedings, and he is estopped by an inconsistent position taken in
respect to his prior procedure in the same action or procedure, as for example, with respect to process, parties, pleading or evidence.
4th. Because said commissioner reports that unless the
court shall deem that Arthur Hunt should not be heard to
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set up his present defense by reason of being precluded l)y
the pleadings in the cause, the funds in the hands of the
Farmers&. ~Ierchants Trust Bank to the credit of this cause
should be paid to 'Villiam J. ·Hunt and Lucy Johnson, assignee of American Agricultural Chemical Company, ratably
and without priority on their judgments, and set out by vir-.
tue of their liens of their executions which are the
page 104 ~ first liens thereon, but instead he should have reported that the said Arthur Hunt, and said William J. Hunt and Lucy Johnson, who claim through him, be~ use the said Arthur Hunt, with full knowledge of all the
facts, waived the failure of certain of his creditors to become
parties to said agreement, and bound himself to the performance of its terms, and that he, the said Arthur Hunt,
has been guilty of such conduct and committed such acts
regarding the subject matter as to estop him to deny the
effectiveness of the said agreement, and also because the said
Arthur Hunt assented to and participated in the proceedings without objection, he is bound by said proceedings and
is estopped by an inconsistent position with respect to his
prior position in this action and should have further reported
that the said moneys in said Bank should :first be applied to
the 1925 taxes of said Arthur Hunt, and the balance thereof
be turned over to said Bank in part payment of its lien
against said Arthur Hunt.
. And 5th. Because of other errors appearing on the face
of said report.
F ARl\IERS & ~IERCHANT.S TR.UST B.ANK and
H. CHESTER WISE,
· Lien Creditors of Arthur Hunt.
By MEARS & l\IEARS, Cou1isel..
page 105

~

And on another day, to-wit: l\Iay 21, 1928, the
Court entered the foll~wing· decree:

This cause came on this day to be again ·heard upon the
papers formerly read, and upon separate petition of Arthur
Hunt and the Joint Petition of Lucy Johnson and William
J. Hunt, filed by leave of Court, and upon the answers of
Arthur Hunt, Lucy Johnson and 'Villiam J. Hunt, which answers, for good cause shown, was filed by leave of Court, and
was argued by counsel :

__]

H. Chester vVisc v.

vV. F. n~ Williams, et als.

77

On consideration whereof, and it appearing to the Court
that so much of the decree heretofore entered in said ·cause
on the 21st d.ay of September, 1926, as states "The bill taken
for confessed as to the defendant Arthur Hunt, upon whom
process appears to have been duly served, and he failing to
appear and answer and otherwise respond to said process",
be rescinded and set aside.
And it is further adjudged, ordered and decreed that this
cause is again referred to Dunton J. Fatherly, Commissioner
in Chancery, who is directed to inquire into, ascertain and
report to the Court any matter deemed pertinent by himself,
or which may be required by any person interested to be so
stated by reason of the late date at 'vhich the pepage 106 ~ titioners are hereby permitted to file their petitions and answers herein. To the entry of this
decree, the Farmers & A1erchants Trust Bank and H. C.
Wise, ~en creditors, by counsel, object. ·
PETITION OF ARTHUR HUNT, referred to in the foregoing decree:
To the Honorable N. B. Wescott, ,Judge of the Circuit Court
of Northampton County, Virginia:
The undersigned petitioner respectfully represents:
1st. That there is no'v pending in your Honor's Court, a
chancery suit the short style of which is Edmund E. Hamilton, who sues, etc., vs. W. F. D. "\Villiams et als.; and
2nd. That the objects of said suit are to ascertain whether
or not certain moneys, to-wit: Eighteen Hundred Dollars
($1,800.00), paid by your petitioner to W. F. D. 'Villiams,
Chairman of the Creditors ·Committee of your petitioner, is
the inoney of your petitioner and certain lien creditors or
whether it be funds that should be paid to certain of your petitioner's creditors according to the terms of a purported
agreement dated September the 2nd, 1924, behl,reen your petitioner and the' then existing- creditors of your petitioner,
represented by a committee consisting of Upshur .
pag·e 107 ~ Wilson, E. V. Downes and vV. F. D. Williams;
and
3rd. That your petitioner is interested in the said :3uit by
reason of the fact that the plaintiff alleges in his bill, that your
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pet~tioner

according to the terms of a purported agreement,
dated September the 2nd, 1924, between your petitioner and
his then existing creditors, had rented his farm, consisting
of approximately one .hundred and sixty .acres (160 A.), for
the year 1925, and that the rent had been paid to E. V.
Downes, Upshur Wilson and W. F. D. Williams, who were
appointed a Creditors Committee to represent the creditors
under said agreement, and asking that same be distributed
among. petitioner's creditors according to the terms of said
purported agreement. Your petitioner states and charges
that said purported agreement was never executed according
to its terms or tenor, wherein among other things, it was required ''That this agreement is not to be effective unless all
the creditors of said Arthur Hunt come into and are parties ·
to this agreement", for the reason that certain of your petitioner's then existing creditors wholly refused and failed to
sign said agreement and become parties thereto. The original agreement being filed in the papers in said cause .marked
''Exhibit B'' and prayed to be read as a part of this petition.
That by reason of the failure of said creditors to
page 108 ~ become parties to said agreement, your petitioner
·
did not rent his said farm for the year 1925, as
alleged, but continued to live on said farm and operated same
for the year 1925, as he had done for many years prior thereto. Your petitioner further states that at the time negotiations between he, his creditors, and the aforesaid Creditors
Committee were going on during the fall of 1924, he had
agreed to rent said farm for the year 1925, upon the condition that the contract or agreement was properly executed
by all creditors for the sum of Eighteen Hundred Dollars
($1,800.00). In an effort to carry out your petitioner's part
of the agreement, that your petitioner had been advised by
said Creditors. Committee that security would be required for
the Eighteen Hundred Dollars ($1,800.00) rent, which he was
to pay for said farm for the year 1925, and that in purst1;ance
to this request, Miss Lucy Johnson, a relative of your petitioner's wife, and a member of his household, turned over
to ~I ears & ~{ears, attorneys, a bond held by Lucy Johnson
in the sum of Sixteen Hundred Dollars ($1,600.00), in order
that said attorneys might ascertain whether l>r not this bond
-was acceptable, the same having been made by a resident of
Roanoke and secured by a lien on certain property in Roanoke. That shortly thereafter, 1\tlears & Mears
page 109 ~ executed a contract or a deed of lease for the said
farm for the year 1925, whose terms and conditions were not acceptable either to your petitioner or Miss
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Lucy Johnson, his surety, and for the further reason that all
creditors had not signed the aforementioned purported agreement, and for said reasons, the deed of lease was not at that
time executed; that later on during the fall and before the
time that the rental was to begin, to-wit: January the 1st,
1925, your petitioner saw W. F. D. Williams, Chairman of
the aforementioned Creditors'· Committee, and asked if all
parties had signed the agreement, and your petitioner was
in turn informed by the said Williams that the agreement
had not been signed by all creditors, that certain creditors
l1ad refused to sign said agreement, and that he, the said
'Villiams, as Chairman for the said Creditors Committee, informed your petitioner that he did not consider the agreement binding or of any further legal effect. That your petitioner continued in possession of the farm from then on, as
he had done for many years· theretofore, and thought nothing more of said agreement until the spring of 1925, when
~fears & Mears again forwarded a deed of lease or contract
covering rental of said farm for the year 1925. Upon receipt
of said rental contract, your petitioner as well as
page 110 ~ l\Iiss Lucy Johnson, his surety, failed and refused
to sign said rental agreement, for the reason that
the purported contract had never been executed according to·
its terms, and for the further reasons hereinbefore more fully
set out.
That thereafter, to-wit: during the summer of 1925, after
the settlement of crops grown on said farm, the same having
been handled by the East Coast Potato Distributors, Inc.,
vV. F. D. Williams, who had been appointed Chairman of said
Creditors Committee, and who was also President of said
East Coast Potato Distributors, Inc., and asking for a. settlement for the rent of said farm, persuaded your petitioner
to turn over to him the sum of Eighteen Hundred Dollars
{$1,800.00), under protest, with the promise and understanding that same would be deposited in the Farmers & ~1:erchants
Trust Bank, Cape Charles, Virginia, to his credit as -Chairman of said Creditors Committee, and not to be used or di~
tributed except by order of your Honor's Court. This was
done by your petitioner for the reason that he desired to protect his surety, :Miss Lucy Johnson, in order that her bond
which had been deposited with Mears & Mears, attorneys,
might be s~rrendered and returned to her at such time as
she might desire same. .
.
By reason of the failure of the creditors of your
page 111 ~ petitioner to comply with the terms of said agreement, your petitioner states that sai~ contract
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never became effective and· no creditor acquired any rights
thereunder. That the funds so deposited and now· held in
the Farmers & :Nierchants Trust Bani\:, Cape Charles, to the
credit of W. F. D. Williams, Chairman of the creditors committee, was the property of your· petitioner, and should be
paid to ~fiss Lucy Johnson and William Hunt, by reason of
a lien of a fier·i facias issued on a judgment dated November
1st, 1926, in the matter of William J. Hunt vs. Arthur Hunt
for the sum of Eleven Hundred, Eighty-seven Dollars
($1,187.00), with interest thereon from the 22nd day of July,
1924, and $7.45 costs, and by reason of a lien of a fier·i fac·ias
having been issued on a judgment in .the matter of Lucy;
Jolmson, assignee of the American Agricultural Chemical
Company vs. Arthur Hunt, for the sum of .Six Hundred,.
Three Dollars and Seventy-five Cents- ($603.75), with interest
thereon from October the 20th, 1922, and costs.
Your petitioner, therefore, prays that he may be made a
party defendant to the said suit; that said plaintiff in said
suit as well as the defendants thereto, namely, E. V. Downes,
Upshur Wilson and W. F. D. Williams, may be made parties
to this petition; that proper process may be ispage 112 ~ sued and served upon the parties so asked to be
·
made defendants to this petition; that so much
of a decree entered in this cause on the 21st day of September, 1926, be rescinded, as relates to ''the bill taken for confessed as to the defendant, Arthur Hunt, upon 'vhom process
appears to have been duly served, and he failing to appear
and answer or otherwise respond to said process'' for the
reason that your petitioner was not made a party defendant
in said cause, and that your petitioner may have sueh other
and further relief as the nature of your petitioner's -case may
require or to equity shall seem meet.

ARTHUR HUNT.
JOHN T. WILI{INS, III,
THOMAS H. NOTTINGHlA~:f,
Counsel.
Endorsed:

Filed

~Ia y

21, 1928.

Joint Petition of William J. Hunt and Lucy Johnson, referred to in the foregoing deeree: .
To the Honorable N. B. Wescott, Judge of the Circuit Court
of Northampton County, Virginia :
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The undersigned petitioners respectfully represent:
1st: That there is now pending in your Honor's Court a
chancery suit the style of which is Edmund E. Hamilton, who
sues, etc., vs. W. F. D. Williams, et als.; and
2n~: That the object of said suit is to ascertain
who is entitled to certain moneys, to-wit: Eighteen Hundred Dollars ($1,800.00) now deposited in the Farmers & Merchants Trust Bank of Cape Charles, Virginia, to
the credit of W. F. D. 'Villiams, Chairman of the Creditors
Committee of Arthur Hunt, and to direct the said moneys
to be paid to the parties entitled thereto; and

page 113

~

3rd: That your petitioners are interested in said suit by
reason of the fact although plaintiff alleges in his bill that
according to the terms of a purported agreement dated September the 2nd, 1924, between Arthur Hunt and his then existing· cteditors, had rented from said Creditors ·Committee,
consisting of E. V. Downes, Upshur Wilson and W. F. D.
·\Villiams, his farm for the year 1925, for the sum of Eighteen
Hundred Dollars ($1,800.00) and that by reason of said
agreement, Edmund E. Hamilton and other creditors are entitled to the rent of said farm. Your petitioners deny said
allegation for the reason that the purported agreement wa~
never executed according to its terms, wherein among other
tl1i.ngs it was required ''That this agreement is not to be
effective unless all the creditors of the said Arthur Hunt
come into and are parties to this agreement'', for the reason
tl1at certain of the then existing creditors of the said Arthur
Hunt wholly refused and failed to sign said agree~
page 114 ~ ment and become parties thereto. The original
agreement being filed in the papers in said cause
marked ''Exhibit B '', and prayed to be read as a part of this
petition, and your petitioners allege and here state the facts
to be that bv reason of the failure of the creditors of Arthur
Hunt to properly execute said purported agreement, it was
of no force and effect, and therefore, not binding on either
the said Arthur Hunt or the creditors of said Arthur Hunt,
and for said reason, the Eighteen Hundred Dollars ($1,800.00)
no'v deposited in the J.1,armers & ~Ierchauts Trust Bank of
Cape Charles, Virginia, to the order of W. F. D. Williams,
Chairman of the Creditors Committee of Arthur Hunt, was
at the time same was so deposited and up to November the
1st, 1926, the property of Arthur :Hunt, at which time your
petitioners secured judgments on which fieri facias were is-
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sued, and went into the hands of the sheriff and became a
first lien on said fund, and a suggestion was sued out of the
Clerk's Office against E. V. Downes, Upshur Wilson and W.
},. D. Williams, Creditors Committee of Arthur Hunt, summoning them to answer before your Honor's Court, according to the statute in such cases made and provided. That
judgments referred to are as follows: A judgment of William J. Hunt vs. Arthur Hunt, for the sum of Eleven Hundred and Eighty .Seven Dollars ($1,187.00) with interest
·
thereon from the 22nd day of July, 1924, and $7.45
page 115 ~ costs, and a judgment of Lucy Johnson, assignee
of the American . .~gricultural Chemical Company
vs. Arthur Hunt, for the sum of Six Hundred, Three Dollars
and Seventy Five Cents ($603.75), 'vith interest thereon from
the 20th day of October, 1922, and costs.
Your petitioners, therefor~, pray that they may be made
defendant to this suit; that the said plaintiff in said
snit as well as the defendants may_ be made parties to this
petition; that proper process may be issued and served upon
the parties so asked to be made defendants to this petition,
and that your petitioners may be decreed the proper parties
entitled to said fund, and that your petitioners may have such
other and further relief as the nature of their case may require, or to equity shall seem meet.
pa~·th~s

WINNIE J. HUNT,
LUCY JOHNS'ON,
By Counsel.
May 15th, 1928.
JOH~·

T. WILI{INS, III,
THOM.AS H. NOTTIN·GHAM,
Counsel.
Endorsed : Filed May 21, 1928.

Answer of Arthur Hunt, referred to in the forgoing decree:
page 116 ~ The answer of Arthur Hunt to a bill of com.
plaint filed against E. V. Downes, Upshur Wilson and W. F. D. Williams in the Circuit Court of the County
of Northampton by Edmund E. Hamilton, who sues, etc.,
which answer for good cause shown is filed by leave of Court:
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This respondent reserving to himself ·the benefit of all just
exceptions to the said bill of complaint, for answer thereto,
or to so much thereof as he is advised that it is material he
should answer,· answers and says :
That true it is that heretofore, to-wit, on the 13th day-of
December, A. D. 1922, Arthur Hunt being indebted to the said·
Edmund E. Hamilton in the sum of Eleven Hundred Dollars
( $1,100.00) and at the same time seized and possessed of a
certain tract of land, situate in the said county of Northampton, containing approximately one hundred sixty acres
(160 A.), he together with his wife ·Winfred T. Hunt, executed and delivered unto John T. Daniel, Trustee, a certain
deed of trust securing its payment.
That true it is that both prior and subsequent thereto, the
.said grantors executed other trust deeds and incurred other
liens upon the said real estate, but your respondent here denies that said indebtedness due from him to 'the said Edmund
E. Hamilton or any part thereof, was due and
page 117 ~ unpaid on the 16th day of February, 1926, the
date on which the plaintiff filed his memorandum
in this cause, that said Edmund E. Hamilton by John T. Daniel
his attorney, received and acc,epted in full payment of said
indebtedness the check of William . J. Hunt dated February
the 13th, 1926, payable to the order of Arthur Hunt for the
.sum of One Hundred Seventy-five Dollars ($175.00), endorsed
by the said Arthur Hunt and John T. Daniel, attorney, which
<!heck was duly cashed by the said Daniel, attorney, at the
Townsend Banking Company on February the 15th, 1926,
which check was accepted as fifteen per cent (15·%) of full
.amount due and in full settlement of said claim; said cheek
and the accompanying receipt of John T. Daniel, attorney
for Edmund E. Hamilton, is filed with said depositions, and
asked to be taken and read as a p3:_rt of this answer.
Your respondent ·denies ''that thereafter, to-wit: ou or
.about the
day of September, 1924, the said Arthur Hunt
having become insolvent, a majority of his creditors held a
meeting, during which and among other things, it was ordered
that in consideration of extension on the part of certain of
the creditors for a period of approximately one year, the
said real estate be rented for the said year 1925 for Eighteen
. Hundred Dollars· ($1,800.00) ca.sh1 to be paid ·to
page 118 }-. W. F. D. Williams, E·. V. Downe-s and Upshur
Wilson, a Committee then and there appointed
for the purpose of collecting arid distributing the same nm.ong
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his creditors, of whom the said .Edmund E. Hamilton is one..
Whereupon the said premises were so rented and a solvent
bond executed, approximately Sixteen Hundred Dollars.
($1,600.00) of which has, as your drator is advised, believes
and so charges, been paid to the said members of the said
Committee". While your respondent admits that negotiations were had leading up to such rental, and that an agreement was prepared between the· said Arthur Hunt and his
creditors, touching upon such a rental for said year; yet,
under the terms of said agreement it was set forth specifically
"This agreement is not to be effective unless all the ereditors of said Arthur IIunt come into ai1d are parties to thi~
agreement"; that a number of the c.reditors of tl1e said Arthur Hunt declined and refused to sign and become parties
to said agreement; that the said Arthur Hunt and W. F. D.
Williams, Chairman of the Creditors Committee named~ both
of whom discussed the· matter on several occasions, ag1·ee<.l
that through the failure of certain creditors to sign said agreement as aforesaid, the same was not binding and of not ct'fect ..
Your respondent denies that any h·uf.~t was Instituted in consequence of the agreement hereinabove referred to, or that the Creditors Committee named therein, have any rights to hold any moneys paid
over to them in pursuance to the terms of said purported
agreement; but that said funds were paid to said Conun.ittee
under protest at the suggestion of the Chairm..·ut, for thereason that a bond had been originally turned over to ~Iears
& Mears, attorneys, to ascertain whether or not jt was acceptable as security for said rent, in the event said ngree-ment was consummated, which bond he desires surrendered,
since said agreement had never become effective, and upon
the further promise of the Chairman of said Cred.i tol's CoTnmittee that the said fund, to-wit: Eighteen Hundn~d Dollars ($1,800.00), would not be distributed or paid out, except
upon order of your Honor's Court.
Your re~pondent is advised and believes, that since tlw
purported agreement was never consummated, and no rental
of said farm \Vas entered into between your respondent nnd
his creditors, or any Committee for the year 1925, that the
fnnd now held by\\"'. F. D. \\Tilli,,Hls, Ch:1trnwn of the·Crerlitors Committ~e of Arthur Hunt, \Vas the property of your
respondent, and remains his, subject to any liens which may
. subsequently have attached thereto.
page 119

~
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page 120 ~

And now having fully answered the complainant's bill, this respondent prays to be hence dismissed with his reasonable costs by him in this behalf expended.
AR.THUR HUNT.

T. H. NOTTINGHA~I,
,JNO. T. WILI{INS, III,
Counsel.
Endorsed : Filed 1\{ay 21, 1928.
Answer of Lucy Johnson, referred to in the foregoing decree:
The answer of Lucy Johnson to a bill of complaint filed
against. E. V. Downes, Upshur vVilson and \V. F. D. \Villiams
in the Circuit Court of the County of Northampton by Edmund E. Hamilton, who sues, etc., 'vhich answer, for good
cause sho.wn, is filed by leave of Court.
Tins respondent, reserving to herself the benefit of alL
just exceptions to the said bill of complaint, for answer th~re
to, or to so much thereof as she is advised that it is material
she should answer, answers and says :
That true it is that heretofore, to-wit:. on Decernbc~1· the
13th, 1922, Arthur Hunt, being indebted to the said
Edmund E. Hamilton in the sum of Eleven Hundred Dolla rH
($1,100.00), and at the same time seized and posse~setl or a·
certain tract of land, situate in sa1d Couut·y of
page 121 ~ Northampton, containing approximately One 1-Inndred Sixty Acres (160 A.), together w.i.th his
wife, Winfred T. I-Iunt, executed and deliverecl unto ,John ~:.
Daniel, Trustee, a certain deed of trust securing his paynwnt.
That true it 1s that both prior and subseqne:nt thoreio, the
said grantors executed other trust deeds and i.Iwnrred other
liens upon the said land, buf your respondent denies thnt "on
or about the
day of September, 1924, the said Arthur
Hunt, having become insolvent, a majority of his creditot·s
held a meeting·, during which among other thjngs it was ordered that in consideration of an extension on the part o[
certain of the said creditors for a period of approximately
one year the said real estate be rented for the said year 1925
for Eighteen Hundred Dollars ($1,800.00) cash, to be paid
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toW. F. ,n. Williams, E. V. Downes and Upshur \Vilson, a
Committee then and there appointed for the purpose of collecting and distributing the same among his credi t0rs of whon1
the said Edmund E. Hamilton is one. \-Vhereurcn the said
premises were so rented, and a solvent bond executed; and
approximately Sixteen Hundred Dopars (*1,600.00) uf which
has, as your orator is advised, believes and charges, been paid
the said members of. the said Comn1ittee..,. \VhHe
page 122 ~ your respondent admits that such a creditors
meeting was held, and an agreen1ent prepared
touching such a lease of said farm to the said 1.\.rthur 1Iunt,
but under the provisions of said agreement, it was specifically
set forth that ''This agreement is not to be effective unless
all the creditors of said Arthur Hunt c.ome into nnd are parties to this agreement"; that all of said Arthur ·nunt 's •jreditors did not come into and become parties to sai.d purported
agreement, but on the contrary wholly failed and refused so
to do.
That during the pendency of the negotiation, the said .Arthur Hunt was advised by the said Creditors Cow.mittee that
it would be necessary for him to put up collateral or give HCcurity for the faithful performance of the agreemenr, an<i that
in pursuance thereto, and at the request of the said Arthnr
Hunt, your respondent submitted to }!ears & .l\Icurs, attorneys for the Creditors Committee, a bond in tlw snm ··;f Sixteen Hundred Dollars ($1,600.00) made hy n resident of
Roanoke, Virginia, and secured by a lien on property in Roanoke, Virginia, for the purpose of ascertaining whether or
not said bond would be acceptable as security for said rental
in the event the agreement was executed; but inasmuch as
the said agreement was never executed, your respondent,
when presented with the deed of lease for said
})age 123 r property for the year 192.5, refused to become a
party thereto as surety for the rent for said farm,
and therefore, alleges and here charges that the said Arthur
Hunt never rented said farm for the year 1925, but continued
to live on said farm and operated same as he had done for
many years theretofore.
Your respondent is advised and believes that by reason of
the failure of certain creditors of the said Arthur Hunt to
complete and execute the aforesaid agreement, that the funds,
to-wit: Eighteen Hundred Dollars ($1,800.00) now deposited
in the Farmers & Merchants Trust Bank, Cape Charles, Virginia, to the credit of W. F. D. Williams, Chairman of the
·Creditors Committee of the said Arthur Hunt, was the prop. .
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erty of ·Arthur Hunt, and that as such by reason of a judgment of record in the Circuit Court of Northampton County,
for the sum of Six Hundred, Three Dollars and Seventy-five
Cents ($603.75), interest and costs, she had executed on the·:
1st day of November, 1926, a fieri facias which went into the
hands of the sheriff of said county, and became a lien on
said fund.
Wherefore, your respondent asks the Court to enter a deeree directing said W. F. D. Williams to pay your respond..
ent's said judgment in full or ratably, among such other creditors as may be entitled to share pro rata therepage 124 } in.
And now having fully answered the complainant's bill, this
respondent prays to be hence dismissed with her reasonable
costs by her in this behalf expended.

LUCY JOHNSON.
By THOS. H. NOTTINGHAM,
JNO. T. WILI{INS, III.,
Counsel.
Endorsed: Filed

~fay

21, 1928.

Answer of William J. Hunt, referred to in the foregoing
decree:
The answer of William J. Hunt to a bill of complaint filed
against E. V. Downes, ·upshur Wilson and W. F·. D. Williams in the Circuit Court of the County of Northampton
by Edmund E. Hamilton, who sues, etc., which answer for
good cause shown is filed by leave of ·Court.
Your respondent reserving to himself the benefit of all
just exceptions to the said bill of complaint for answer thereto, or so much thereof as he is advised that it is material that
he should answer, answers and says :
.
1st. This respondent says that he knows nothing of the
truth or falsity of the allegations contained in the first paragraph of complainant's bill, and calls for strict
]>age 125 ~ proof thereof; that he knows nothing as to the
truth or falsity of the allegations contained in the

gg
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second paragraph of the complainant's bill, and calls fo.r
strict proof thereof ; and
· 2nd. Tli!s respondent denies that on o:r about the ...... ..
day of September, 1924, the said Arthur Hunt having become insolvent, ·a majority of his creditors held a meeting,
during which among other things it was ordered that in consideration of an extension on the part of certain of the said
ereditors ·for a period of approximately a year, the said real
estate be rented for the said year 1925, for Eighteen Hundred
Dollars ($1,800.00) cash, to be paid to W. F. D. Williams,.
E. V. Downes and Upshur Wilson, a Committee then and
there appointed for the purpose of collecting· and disbursing
the same among· his creditors of whom Edmund E. Hamilton
is one. Whereupon the said premises 'vere so rented and a
solvent bond executed for approximately Sixteen Hundred
Dollars ($1,600.00), of which has, as your orator is advised,.
believes and so charges, been paid the said members of the
said Committee, but on the contrary, your respondent is advised and believes that the purported agreement was never
executed according to its terms or tenor, and therefore, was.
not binding and of uo force and effect whatever on either
Arthur Hunt, or the creditors of said Arthur
page 126 ~ Hunt represented by E. V. Do,vnes, Upshur \Vii. son and W. F. D. Williams, the said Creditqrs
Committee.
.Your respondent is further advised and believes that the
sum of Eighteen Hundred Dollars ($1,800.00), the fund deposited in the Farmers & l\{erchants Trust Bank, Cape
Charles, Virginia, to the credit. of w: F. D. vVilliams, Chairman of the Creditors Committee of .A.rthur Hunt, was paid
to the said Williams by Hunt, under protest, and never became the property or funds of the creditors of Arthur Hunt
under and by virtue of said purported agreement, but on the
contrary, was the property and funds of Arthur Hunt, and
subject to his order ov disposal up to November the 1st, 1926,
at which time your respondent having prior thereto obtained
a judg·ment in the Circuit Court of Northampton County,
for the sum of Eleven Hundred and Eig·hty-seven Dollars
($1,187.00), with interest from the 22nd day of July, 1924,
and $7.45 costs, sued out a. fie,ri facias from the Clerk's Office
of said Court on said judgment, 'vhich went into the hands ·
of the sheriff of said county and became a lien on· said f~1nd:
Wherefore, your respondent requests your Honor to decree
that his said judgment shall be paid in full or ratably dis-
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tributed among such lien creditors of the said Arthur Hunt
as might be entitled thereto.
page 127 }

And now having fully answered the complainant's bill, this respondent prays to be hence dismissed with his reasonable costs by him in this behalf expended.
WILLIA1vi J. HUNT.
By THOS. H. NOTTINGHAM,
JNO. T. 'VILKINS, III.,
Counsel.
Endorsed: Filed

~Iay

21, 1928.

And on another day, to-wit: September 11, 1928, the Court
entered the following decree:
On motion of Farmers & ~Ierchants Trust Bank and H. C.
Wise, by counsel, leave is granted them to file their general
replication, nunc pro t'lernc, to the answers of William Hunt,
Arthur Hunt and Lucy Johnson, filed in this cause on the
21st day of May, 1928, and the same is filed accordingly.
And all further questions are reserved, etc.
General Replication, referred to. in the foregoing decree:
For replication to said answers of William Hunt, Arthur
Hunt and Lucy Johnson, the plaintiffs, filed in this cause on
the 21st day of 1\{ay, 1928, Farmers & Merchants
page 128 ~ Trust Bank and .f-T. C. Wise, by counsel, say that
the matters and things in said answers and each
of them, alleged as defenses to the plaintiff's bill, are not true.
FARMERS & J\iiERCHANTS TRUST BANIC and
.
H. C. WISE,
By 1\fEARS & 1viEARS', Counsel.
" And on anoth·er day, to-wit: November 15, 1928, the Court
entered the following decree:

.

By consent of parties, by counsel, it is ordered that this
cause be submitted to the Judge of this Court fot• such decree and decision in vacation as mig·ht be made in term time.

Supreme Court of Appeals of Virginia.

90

And all further questions are reserved, etc.
SECOND REPOR.T OF DUNTON J. FATHERLY, COMMISSIONER IN CHANCERY:
. .
(Filed

~larch

6, 1929.)

To the Circuit Court of Northampton County, Virginia:
Your undersigned commissioner in chancery to whom the
papers in the above styled cause were referred again by decree entered therein on the 21st day of May, 1928, for rent
thereon, reports ~ha.t pursuant to said decree
page 129 ~.he proceeded at his office at Eastville, Virginia,
by agree·ment of counsel for all parties, on the
28th day of December, 1928, to take the depositions of John
T. Daniel and otl1ers, which depositions are returned herewith and asked to be read as a part of this report by the
court.
Your commissioner reports that he has heretofore filed a
report in this cause on the 23rd day of April, 1928, and that
the depositions herewith returned have not changed the conclusions set out in said former report,- and hence that he desires the said former report to be considered as the report
of the commissioner at this time, with exception of so much
thereof as refers to the pl~adings theretofore :filed and their
effect upon the standing o.f Arthur Hunt, which matter has
heretofore been considered and passed upon by the court.
Respectfully submitted,
DUNT.ON J. FATHERLY,
Commissioner in Chancery.
Depositions of ,John T. ])aniel and others, taken before
Dunton J. Fatherly, Commissioner in Chancery, at his office,
Eastville, Va., on December 28, 1928, in support of the foregoing report:
Present: Benj. W. ?vfears, attorney for several defendants; Jno. T. Wilkins, III., counsel for intervenors.
page 130

~

It is stipulated and agreed by and between counsel tha.t in view of the necessary absence of
Thomas H. Nottingham of counsel for the intervenors, that
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the taking of these depositions may be conti~ued till such time
and place that may hereafter be set by the Commissioner and
that at such subsequent time such absent counsel may have
the right to recall any witness testifying today and he also
has the right to summon for evidence in chief any other witness that he may desire.
The first witness being first duly sworn deposes as follows:

Q. Please state your name, age, residence and. occupation.
A. John T. Dauiel, 62, .Cape Charles, Va., Attorney at Law.
Q. Were you counsel for Mr. Edmund E. Hamilton when
this suit was originally brought!
A. I was.·
Q. Was he one of the creditors of Mr. Arthur Hunt?
A. He was.
Q. ~Ir. Daniel, please state when this suit was brought!
A. The bill was filed in March Rules of 1926.
Q. For what purpose was this suit brought Y
A. For the purpose of subjecting a fund arising from the
rental of a farm of about one hundred sixty acres
page 131 ~ (160) belonging to Arthur Hunt to distr.ibute
among certain of his creditors of whom my client
was one.
Q. Mr. Daniel, at that time had Mr. Hunt ever mentioned
to you, or had it ever come to your knowledge, that Mr. Hunt
was claiming this fund which was the rent from the farm
for the ye·a.r 1925?
'
A. No.
Q. Mr. Daniel, please state why you ceased in your contention for this fund.
A. It developed from an answer filed by W. F. D. Williams
et als., and Committee, that the Farmers & Merchants Trust
Bank of Cape Qharles, Virginia, was apparently a plausible
contender for the entire fund. ·
Q. Mr. Daniel, was any settlement ever made by Mr. Hunt
of the Edmund E. Hamilton claim and if so when was settlement made and what were the circumstances of such settlement!
A. There was an adjustment made sometime after the s-git
was matured, by which, if I recall, my client accepted fifteen
per cent. I do not recall the circumstances in detail, except
that Mr. Hunt held several conferenes with me, representing
at one, or more than one perhaps, that he was endeavoring
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to ·so adjust his business as tO' square himself with his credi. .
tors.
Q. When were these several conferences held 7
page 132} ·A.. After the suit had matured.
Q. Did Mr. Hunt ever mention anything to you
that he was entitled to the fund that was in the Farmers and
Merchants Trust Bank?
- A. I do not recall that he ever mentioned it.
Q. When was your first knowledge that he was contending
for the fund in the Farmers and 1\ferchants Trust Bank?
A. As nearly as I can recall, it was at the taking of the
first depositions in this suit at the Office of ~{ears & ~fears
at Eastville, Virginia, the time of which I do not recall but
the depositions themselves will disclose.
Q. Mr. ·Daniel, }Ir. Edmund E. Hamilton was summoned
here today, do you know if his physical condition is such that
he could not be present here today f

A. His sou called me on yesterday and told me that he
father was in bed with flu, and he himself called me this morning and confirmed his son's message, and his voice over the
phone clearly indicated, as far as such indications could be
transmitted by phone, that he was quit~ a sick man .
.And further deponent saith not.
The next witness,
page 133

~

MR. UPSHUR WILSON,
being first duly sworn, deposes as follows :

Examination by Mr. Mears:
Q. Have you .testified heretofore in this matter¥
A. I think so.
Q. Were you a member of the Arthur Hunt Creditors'
Committee¥
·
A. Yes.
- Q. Please state if you ever recall :Mr. Hunt ever makii~g
a claim to this fund until after the suit was brought by l\1r.
Daniel sometime in the year 1926.
A. No; sir, I do not.
And further deponent saith not.·
The next witness,
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MR. ·E. V. DOW~NES,
being first duly sworn, deposes as follows :
.
Examination by Mr. Mears:
Q. Mr. Downes, have you testified heretofore in this matterY
A. I believe that there 'vas a meeting called here at one
time, Mr. Ben, at which I testified.
Q. Were you a member of Mr. Arthur Hunt's Creditors'
Committee?
A. Yes.
Q. Did you ever recall that ~Ir. Hunt was claiming or did
Mr. Hunt mention it to you as a creditor or as a
page 134 ~ member of the Creditors' ·Committee, that he was
entitled to the fund which was on deposit to the
credit of the Creditors' Committee until after the suit was
brought by Mr. Daniel in 1926?
.
A. I believe it was about the time that Mr. Wilson and
}'Ir. Williams and I, we were summoned here in your office,,
that was the only time I heard anything about it.
Q.. That was the time the first depositions were taken at
my office?
A. Yes.
Q. I think that it has developed in former testimony that"
you furnished the barrels on the farm in 1925. Did ~Ir. Hunt
ever say anything about being entitled to this fundY
A. No, sir, I do not recall anything about it.
And further deponent saith not.
Mr. BENJ. W. ~IEARS,
being first duly sworn, makes the following statement:
We represented the Eastern Shore of Virginia Fire Insurance Company, one of the creditors of Mr. Arthur Hunt,
and signed the agreement which has been filed in this matter on behalf of the Eastern Shore of Virginia Fire Insurance Company. Mr. Hunt never mentioned to us anything
· about his being entitled to this fund, nor had we
page 135 ~ any knowledge that there was any .contention on
his part for the fund until sometime after the suit
of Edmund E. Hamilton was broug·ht by ~Ir. Daniel.
Exceptions of Farmers & ~Ierchants Trust Bank and H. C.
Wise to the foregoing report of Dunton J. Fatherly, Commiss.ioner in Chancery :
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Exceptions of Farmers & ~Ierchants Trust Bank and H. C.
Wise, lien creditors of .Arthur Hunt,: who are parties in interest and proper parties in this suit, to the report of Dunton
J. Fatherly, Commissioner in ·Chancery, filed in this cause on
the 6th day of 1\farch, A. D., 1929.
Inasmuch as said Commissioner in Chancery states in said
report that his conclusions in his former report filed the 23d
day of April, A. D., 1928, have not been changed, and that
he desires the said former report be considered as the report
of the Commissioner at this time, then said Farmers & Merchants Trust Bank and H. C. Wise beg leave to refer to
their exceptions which they filed May 29, 1928, to the report
of said Commissioner in Chancery filed April 23, 1928, and
that same be read and considered also as their exceptions to
the report of said Commissioner in Chancery filed the 6th
, day of March, A. D., 1929.
page 136 ~ F ARl\IER.S & 1\1ERCHANTS TRUST BANK
and
H. CHESTER WISE,
Lien Creditors of Arthur Hunt.
By 1\!IEARS &
And on another day, to-wit:
entered the following decree:

M~ARS,

Counsel.

March 30, 1929, the Court

This cause came on this day to be again heard upon the
papers formerly read, upon the Report of Dunton J. Fatherly, Commissioner in Chancery, and the depositions of E. V.
Downes et als., filed therewith on the 23rd day of April, 1928,
upon the exceptions to said Report by the Farmers & Merchants Trust Bank and H. C. Wise, filed on the 9th day of
1Iay, 1928, upon the decree filed in_ this cause on the 21st
day of May, 1928, upon the replication of Farmers & ~fer
chants Trust Bank and H. C. Wise to the answers of Arthur
Hunt and others, duly filed, upon the supplemental Report
of Dunton J. Fatherly, Commissioner in Chancery of this
Court, and the depositions of John T. Daniel, et als., attached
thereto, filed on the 6th day of March, 1929, upon the exceptions of the Farmers & Merchants Trust Bank and H. C.
"\Vise to the Report filed on the 6th day of March, 1929, and
was argued by counsel:

----------·-·----------.,.,-=c
....,,.,~=··"'.~.-=.
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page 137 ~

Upon consideration whereof, the exceptions to
the report and supplemental report of Dunton J.
Fatherly, Commissioner in Chancery of this Court, are ove:fruled, ahd the Report and :Supplemental Report of Dunton
J. Fatherly are hereby confirmed. To the overru}i~g of said
exceptions to said Reports and the confirmatio:rr ·or· said Reports the Farmers & Merchants Trust Bank and H. C. Wise
duly excepted.

It is furtlier adjudged, ordered and decreed that the fund
in this cause, now on deposit in the Farmers & Merchants
Trust Bank to the credit of W. F. D. Williams, et als., creditors' committee of Arthur Hunt, amounting to $1,801.40, together with accrued interest thereon, after the payment of
the costs of this proceeding up to and inclusive of this decree,· be paid by the Farmers & Merchants Trust Bank of
Cape Charles, Virginia, ratably and without priority to
Thomas H. Nottingham and John T. Wilkins, III., atto·rneys
for Miss Lucy Johnson, assignee of American Agricultural
Chemical Company, and William J. Hunt, on their judg. ments duly reported and set out in the Report of Dunton
J. Fatherly, Commissioner in Cha.nc.ery, by virtue of the
liens of their executions, which are the first liens on said
fund.
To the entry of said decree said Farmers & Merchants Trust
Bank and H. C. Wise except.
page 138

~

And it appearing to the ·Court that H. C. Wise
and the Farmers & Merchants Trust Bank have
indicated their desire to present their petition for an appeal
to the Supreme Court of Virginia, judgment is therefore
hereby suspended for a period of sixty days from the rising
of this Court, upon the execution by the said H. C. Wise and
the Farmers & ~I.erchants Trust Bank, or either of them, or
someone for them, of a good and sufficient bond in the penalty of the sum of Three Hundred Fifty Dollars.
State of Virginia,
County of Northampton, to-wit:

I, Geo. T. Tyson, Clerk of the Circuit Court for the County
of Northampton, in the :State of Virginia, do hereby certify
that the foregoing is a true transcript of the Record and
Proceedings in the chancery cause of Edmund E. Hamilton,
who sues, &c., vs. W. F. D. Williams, et als., in said ·Court.

---

96

--

-~~-

Supreme Court of Appeals of Virginia.

And r do further certify that the notice required by Sec.:
tion 6339 of the Code of Virginia has been dulY. given and accepted by counsel.
page 139 }

Given under my hand as Clerk of said Court,
this 15th day of April, A. D., 1929.
GEO. T. TYSON, Clerk.
By H. H. ADAl\tiS,
Deputy Clerk.
A Copy-Teste:
H. STEWART JONES, C. C.
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