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VIRGINIA MANNING, D. C.
NOTICE OF APPEAL AND ASSIGNJ.\IIENTS OF ERROR.
Now comes Emma Heldt, the plaintiff in the above styled
action, in accordance with Rule 5 :1, Section 4, of the Supreme
Court of Appeals of Virginia and files her Notice that she will
apply to the Supreme Court of Appeals of Virginia for a writ
of error from the final judgment' granted against her in favor
of Elizabeth River Tunnel District, a political subdivision of
the State of Virginia, acting by and through the Elizabeth
River Tunnel Commission, the governing body thereof, by
the Circuit Court of the City of Norfolk, Virginia, on June
· 12th, 1953, in her action against the said Elizabeth River
Tunnel District, and E. Virginus Williams, trading as E. V.
Williams Company.
The errors assigned· by _the plaintiff are as follows:
1. The Trial Court erred in amending Instruction P-1
tendered by the plaintiff, by adding thereto the following
words, "unless you believe that the plaintiff was guilty of
negligence which proximately contributed to her damage",
for the reason that any negligence on the part of the plaintiff
was immaterial, because this action was not based on defendant's negligence; and there could be no defence of contributory
negligence on the part of the plaintiff when defendant's liability was not based on negligence.
page 2 ~ 2. The Trial Court erred in refusing to grant Instruction P-2 asked :for by the plaintiff, for the reason that said instruction properly stated the law applicable
to the case; because plaintiff was entitled to recover for any
damage to · her property caused by the construction of the
tunnel although there was no n~gligence on the part of the
defendant or of anv of its subcontractors.
3. That the Trial Court erred in granting·, for the defendant, over the plaintifI~s obj~ction, Instructiop. D-5 for the
reason that it told the Jury that Plaintiff could not recover if
her property was damap;~d.- by settling, crac~ing. or· deterioration prior t9 th~ tiJng; th~- w_nnel app;ro~ch WB:S constructed,
thereby '~~_,JJ;g. ,~- , , , , ' ,'~;..\(1~11.t~~. the; ~!g~t;,,']Q,,~W:,~4. the

": ,11:.'. . . .

. , . , ,v,j;;~~rf!i , cr:t:f'1t !3\i.,ili':1;;, feitf{;\);
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plaintiff anything for any damage which may have been caused ·
to her property by reason of the construction of the tunnel.
4. That the Trial Court erred in granting, for the defendant,
over the plaintiff's objection, Instruction D-13 because it told
the Jury that the plaintiff could not recover if damage to her
property was due to age, deterioration, poor construction or
natural causes thereby taking away from the Jury's consideration of any damages which may have been caused bv the construction of the tunnel, since there was evidence that some
damage was done to plaintiff's property by the construction
of the tunnel, and there was no evidence of poor construction
of her buildings.
·
5. That the Trial Court erred in granting for the defendant,
over the plaintiff's objection, Instruction D-14 because while
that instruction told the Jury that plaintiff could not recover
for any damage that occurred prior· to the construction of the
tunnel approach nor for any damage that would have occurred
from causes other than defendant's act, ·yet there was no
evidence that anything happened after the construction of the
tunnel which could have damaged the plaintiff's
page 3 ~ property.
6. That the Trial Court erred in granting, for the
defendant, over the plaintiff's objection, Instruction D-15,
because under that instruction the plaintiff was limited in her
recovery t<:> proving that the damage to her building was
caused solely by water flowing from the fire plug and/or water
tank. There was ample uncontradicted evidence that large
quantities of water flowed under the plaintiff's buildings from
water which had collected frequently on. the street in front
of her buildings as a result of the tearing up of the street and
improperly replacing· it in connection with the construction of
the tunnel; and there was also ample uncontradicted evidence
of heavy vibrations caused by the operation of large heavy
trucks used in connection with th~ construction of the tunnel,
and under that instruction the Jnry could not consider anv
damage caused by the vibrations and the water flowing under
the house from the street aR aforesaid, no ·matter how much
damage such vibrations and water flowing from the street may
have caused.
7. That tl1e verdict was contrary to the law and the evidence in that the evidence clearly· showed that the plaintiff
sustained clamag-e to her property by reason of the construction of t]1e tunnel.
8. That the· Trial Court erred in striking the plaintiff's
evidence a~ainst the defendant, E. Virg'inus Williams, trading
as E. V. Williams Company, before all of the plantiff's evi-
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denc·e was in by reason whereof the Jury was compelled to :find
in favor of said E. Virginus Williams.

EMMA HELDT
By HERMAN A. SACKS
Her Counsel
508 Nat 'l Bank of Commerce Bldg., Norfolk,
Virginia.
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page 5}

Filed July, 11-1953.

T. A. W. GRAY, D. C.
ASSIGNMENTS OF CROSS-ERROR.
Now comes the defendant Elizabeth River Tunnel District,
and files its assignments of cross-error, the plaintiff having
filed her notice of appeal and assignments of error in the
above . .styled action.

ASSIGNMENTS OF CROSS-ERROR.
1. The Court erred in ruling that the plaintiff did not have
to show negligence on the part of the defendant in order to
recover, and that the plaintiff would be entitled to a recovery
against this defendant if in fact she was damaged, as alleged,
by the tunnel construction regardless of any negligence on the
part of this defendant.
2. The Court erred in granting plaintiff's instruction P-1.
3. The Court erred in refusing this defendant's instruction

D-11.

ELIZABETH RIVER TUNNEL
DISTRICT,
By LEIGH D. WILLIAM.S, Counsel

•

•

•

•

.
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INSTRUCTION P-1.

page 32}

•

,

r

•

The Court instructs the Jury that the defendant, Elizabeth
River Tunnel District, is a Virginia Corporation, and has the
right of eminent domain, and that it has constructed a tunnel
connecting the City of Norfolk with the City of Portsmouth.
And if you believe from the evidence that the plaintiff sustained damage to her property as a pr~ximate result of the
construction of said tunnel, then you shall find for the plaintiff
for the amount of the damages she so sustained as sho,vn by
the evidence, unless you believe that the plaintiff was guilty of
negligence which proximately contributed to her damage.
Enter, granted X June, 4, '53.

C.H. J.
page 33}

INSTRUCTION P-II.

The Court instructs the Jury that if you believe, from the
evidence that the defendant, Elizabeth River Tunnel District,
built a tunnel from Norfolk to Portsmouth, and that the plaintiff's property was damaged to any extent by reason of the
building of such tunnel, then you shall find for the plaintiff
fo:r such damage as. she sustained to her property by reason
of the construction of said tunnel, even though the said Elizabeth River Tunnel Commission or its subcontractors or their
employees were free from any neglig·ence in the construction
of said tunnel.
Refused X 6-4-'53.

C.H. J .

•

•
page 36. ~

•

INSTRUCTION D~~l ..

The Court instructs the jury-that tHere- can be no recovery in
this case against ,the ·Tunnel Commission· for the ·rregligent
a~ts, if any, of either Tidewater Construction Corporatioir or
E. Y.- Williams .Company.
·
Refused~-X' June; 3, '53.·r ; : .-·

•

•

.

.

C.H. J .

•
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page 42}

•

•

In the Circuit Court of the City of Norfolk, on the 12th day
of June, in the year 1953.
This day came again the parties, by counsel, and the motion
heretofore made herein having been fully heard and maturely
considered by the Court is overruled. Whereupon it is considered by the Court that said plaintiff take nothing by her
suit ]ierein and that said defendants go hence without day and
recover against said plaintiff their costs about their defense
in this behalf expended, to which action of the Court said
plaintiff, by counsel, duly excepted .

•

•

•

page 44 ~

•
]filed June, 12-1953.

~- A. W. GRAY, D.. C.
AFFIDAV1T.
This dav personally appeared before me, Stanley E. Sacks,
a Notary Public, for tl1e City aforesaid, in the State of Virp:inia, Herman A. Sacks, in my City aforesaid, who heing- first
dulv · sworn according to law, made oatb and stated: That
he is Counsel for the above mentioned plaintiff; tliat on .Tune
3rd, 1952, after the close of the testimony in the trinl of the
aforementioned caRe, Counsel for all parties retired to the
JU<fo;e's Chambers for the purpose of arguing- the instn1etions
to l1e given in this case; that tlie Learned .Judge intimated that
plaintiff probably ought to have some evidence that some of
the land in close proximity to plaintiff's land had been acauir(ld tlirough condemnation proreedin~rs instituted hv the defendant and tbat. be "~onlcl pr.1·mit Oom1sel for the plaintiff to
int.roduce such evidence on the followin~ clav. wl1en the trial
was to be ·resumed ; that· the f ollowinQ: rnornin~, before t.he
resumption of the trial. Counsel for tbe pa.rties met in the
,Tud~e 's Chambers fo'r further discussion of tl1e irnitructions,
and Counsel for the plaintiff stated that he liad inst ascertained that defendant had acquired some land in close proxi-

Emma Heldt v. Elizabeth River Tunnel District, etc.
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mity to the plaintiff's land through condemnation proceedings
instituted by it; that Counsel for defendant then stated to
Counsel for the plaintiff, in the presence of the Judge, that the
defendant acquired all land in the area wherein
page 45 ~ plaintiff's land is located by purchase, except as
to one small strip of land, which defendant had
condemned, because that was the only way it could acquire
title to said piece of land, for the reason that one of the owners
thereof was incompetent: that Counsel .for defendant presented a sketch showing the location of said last mentioned
strip of land which is on the Norfolk side, and quite a distance
from plaintiff's land; that the Judge then asked Counsel for
both parties if they could stipulate what land the defendant
acquired through condemnation proceedings, instead of presenting evidence thereof in open Court; that Counsel for plaintiff relying upon the representation of Counsel for defendant
had acquired all of its land in this area by purchase instead of
through condemnation proceedings, except the small piece of
land aforementioned, did agree to such stipulation; that had
C9unsel for plaintiff not been assured by defendant's Counsel
what land defendant had condemned, he would not have agreed
. to the aforementioned stipulation, but would have taken evidence to show what land had been acquired by the defendant
throug·h condemnation proceedings; that sometime after the
aforementioned stipulation and after the verdict, Counsel for
plaintiff ascertained that defendant had acquired several
pieces of land in the area wherein plaintiff's land was located
and some almost contiguous thereto through condemnation
proceedings; that the records in the Clerk's Office of the Corporation Court of the City of Norfolk, Virginia, disclose the
following property acquired by the said defendant by condemnation proceedings :
Property of·Dick Stieffin, et al, East Main Street, and Bermuda Streets, D. B. 573, Pag·e 527.
Property of Dick Stieffin, et al, Bermuda and Chapel
Streets, D. B. 582, Page :397.
Property of Elizabeth Dillard, City Hall Avenue and Allen's
.
Court, D. B. 592, Page 360.
Property of Jack Stein, Fenchurch and Cove Streets, D. B.
592, Page 531.
page 46 ~ Property of C. H. Ferrell Company, Chapel
Street, D. B. 592, Page 531.
Property of George Boushell, 613 Pine Street, D. B. 606,
Page 569.
Property of Livigie Paige, Pine Street near Walnut, D. B.
636, Page 301.
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Emma Heldt.
·Property of Clifton Dashield, Walnut and Pine Streets,
D. B. 636, Page 511.
Property of Hunter Williams, 310 Chestnut Street, D. B.
593, Page 341.
HERMAN A. SACKS
Subscri'bed and sworn to before me this 12th day of June,
1953.
STANLEY E. SA.CKS, Notary Public

My Com. Exp.11/25/56.

•

•

•

•

•

page 4}

•
EMMA HELDT,
the plaintiff, having been first duly sworn, testified as follows:
Examined bv Mr. Sacks:
Q. Your name is Emma Heldt?
A. Yes, sir.
Q. Can you talk a little louder than that, Mrs. Heldt?
A. Yes, sir.
.
Q. Where do you live, Mrs. Heldt,
A. 223 Chestnut Street, Berkley.
Q. Is that at the corner of Pine and Chestnut Y
A. Yes, sir.
Q. How long have you lived in that place Y
A. 35 years.
Q. Do you own the building·?
A. Yes, sir.
page 5 ~ Q. What is tl,e building used for?
A. What is it being used for?
Q. Yes, ma'am.
A. It is a confectionery and grocery store.
.
Q. You have a confectionery downstairs, and how about the
second floor?
A. That is sl~~ping quarters .
. Q. You live upstairs Y
A. Yes, we live up there.

Emma Heldt v. Elizabeth River Tunnel District, etc.
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Emma Heldt.
Q. The residence is on the second floor and the business is.:on
the first floor 7
A. That is right.
Q. How long have you been in business there 7
A. 29 years this past March.
Q. When was the last time you had the building repaired
substantially?
:A. '44.
.
Q. What did you do to the building in 19447
A. The underpinnings were all made anew. There was
6 feet of concrete from one corner of the building to the other
corne1·, under the front porch. The whole outside was all
remodeled.
Q. Do you recall about how much it cost you to remodel
that building then?
.
A. It cost me around three-around $4,000.00.
page 6 ~ Q. Was the building then put in good condition Y
A. Yes, sir, perfect.
Q. Did you have any water under that building?
A. Never; not until I made my complaint.
Q. I will get to that. In 1944, after you made those repairs,
did you have any water under the building until this thing
came up?
A. No, sir.
Q. Do you recall about when they started to excavate in
your locality for the building of this tunnel?
·
A. What?
Q. About when did they start digging Y
A. They dug close to it.
Q. About when did they start thaU
A. About '50.
Q. In 1950?
A. Yes.
Q. How close are you to the present apprqach to the tunnel
-that opening!
A. I would not be over 50 or 60 feet from it.
Q. You are right close by it Y
A. Yes.
Q. You were there all the time they were building the tunnel,
were youY
A. Yes, sir.
page 7 ~ . Q. When did you first observe water und~r you
building?
A. They were using that hose on that hydrant, right at the
door, which the picture will show.

10
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Q. There is a fire bydrantMr. Hoffman: Your Honor, I hate to interrupt, but when
she speaks of ''they,'' do I understand that is everybody 7
Mr. Sacks: This does not apply to you. We will bring you
in later.
Mr. Hoffman: May I sit down and keep quite until you
tell me that you are directing your attention to me?
Mr. Sacks: Yes.
By Mr. Sacks:
Q. Is this the hydrant that you are referring to (indicating
on photograph)?
A. Right there. That is where they had the hose hooked on.
Q. That is at the corner of Pine and Chestnut Street?
A. Yes, sir.
Mr. Sacks: I wish to introduce this in evidence.
The Court: Plaintiff's Exhibit No: 1.
Mr. ·wmiams: Mr. Sacks, put in the record the date that
the picture was taken.
page 8 ~ 1\fr. Sacks : This shows tl1a t the picture was taken
on tl une 1st, day before yesterday.
By Mr. Sacks:
Q. Is that hydrant today in the same place it was?
A. Yes, sir.
Q. They did not move the hydrant?
A. No, they did not move tliat. They just had a hose hooked.
to it, pumping the water out of the pipes.
Q., They bad a hose attached toA. It went over here to the tunnel.
Q. In other words, they had the hose attached here (indicating)?
A. That is rig11t.
Q. And carried it over to the other side?
A. Yes.
Q. How did water happen to get under your house by reason
of their using that l10se?
A. It was continually draining out of that hydrant at all
times until they stopped.
Q. Suppose you come down here, Mrs. Heldt. (Docs). You
say the hose was attached here and extended all the way over
to here?.
A. Over to the tunnel.

Emma Heldt v. Elizabeth River Tunnel District, etc.
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Emma Heldt.
page 9

~

· Q. Where is the tunnel Y It is over here somewhere, isn't it Y
A. Yes, sir.

Mr. Williams: That does not mean a thing in the record.
By Mr. Sacks:
.
Q. In other words, the· hose extended from the fire plug in
front of your store across Pine Street Y
A. That is right.
Q. The tunnel is just a few feet from Pine Street thereY
A.. Yes, sir'.
Q. What did you say that the water was doing there Y
A. It was leaking out of that pipe-hose-that they had
hooked onto the hydrant.
Q. How long did that condition exist,
A. Well, now, that I would not be able to say directly. It
was leaking for a long· time before I noticed or paid any attention to it. The first of my noticing that was when the doors
and the windows got to where I could not open them, and I
could feel the vibration. Then I asked them to do something
about it to keep the water from piling down under the house
like that.
·Q. After you complained to them what did they do?
A. Well, the fellow that was doing that work, he told me that
he would not have nothing to do with it.
page IO~

Mr. Williams: We object to that.
The Court: Objection sustained.

By Mr. Sacks:
Q. Who was the man who was doing the work?
A.. One of their employees; one of the Tidewater employees.
The Court: You may have her say what he did, but not any
conversation.
Bv Mr. Sacks:
"Q. You complained to him?
A. I did.
Q. How many times did you complain to him?
A. Well, I talked to him twice.
·
Q. Don't tell what be said. Did that condition stop when
you first complained? Did it stop?
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A~ Yes. After I got hold of Mr. Rogers, who was at the
head of it, he stopped it.
.
Q. How many ti;mes did you complain before it was finally
stopped!
.
A. About three or four weeks, at least.
Q. When you talked with Mr. Rogers, you say it stopped Y
A. Yes. He had them to fix it.
Q. So·there was no more water leaking!
A. Not now.
Q. Is that the only water that came unµer your
page 11 ~ building as a result of the work in building. the
tunnelY
·
· ·
·
A. Mr. Sacks, it pours under there.
·
Q. Did any other water.
A. When they were pumping that water out, naturally, there
was water coming on across there.
Q. Where were they pumping the water outY
A. Out of the ditch; out of those wells in the ditch.
Q. You mean out of the place where they were going to
build the tunnel?
A. That is right.
Q. When they pumped that water out, where did they pump .
it,
A. Well, they pumped some one place and some another.
Q. Was any pumped near your place?
A. Not in it, but it was all over the street. It was draining
right on in there.
Q. Did any of that water come under your building?
A. It could, yes.
By the Court :
Q. You say it could, or did?
0

Mr. Hoffman: I object to what it could do.
The Court: Objection sustained.
By Mr. Sacks:
·Q. Did it flow under it?
A. Sir?
Q. Did any. of this other water flow under your
_
.
.
page 12 ~ building?
A. No, it did not; but.there.-wasjnst.a steady drip
all the time.
·
· · · · --· ·: · ,. · · · -~· ·
·

'· ,,
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Mr. Hoffman: I move that is be stricken out, Your Honor.
By Mr. Sacks :
Q. You just mentioned something about water that they
pumped out of the excavation. They pumped that over the
street, you say Y
A. Yes.
Q. On what streeU
A. On the Pine Street side and on the other side of the
street, too.
Q. Why are you mentioning that waterY
.
A. The water the pumped out of the wells, they had in the
tunnel part.
By the Court:
· Q.· After the water was pumped in ·~he street what happened
to itY
A. It was wet and muddy all over.
By Mr. Sacks :
Q. What happened to the water! Where did the water
flowY
A. It just went right in the ground and ran off in
page' 13 r little places.
· · Q. Did it flow under your buildingY
Mr. Williams: Wait a minute.
The Court: Objection sustained.

.A. Mr. Sacks, I would not say that that water ran under
the building. The water that went mostly under my building
was from the hydrant.
By Mr. Sacks:
Q. From the hydrant f
A. Yes.
Q. Did you, yourslf, go under the building to see the condition?
.A. No, sir.
Q. Did you have someone go under itf
.
A. Yes, sir. I had aman go under there yesterday.
Q. Did you have a man to go under there before yesterday?
A. Not underneath the building, no.
Q. When did Mr. .Bauer go under there f
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A. Yesterday.
Q. How do you know there was water under your building!
A. He found it.
Mr. Williams: I move to strike it out, Your Honor, as hearsay.
The Court: Objection sustained. It is hearsay.
page 14

r By Mr. Sacks:

.
Q. You, yourself, did not go under the building Y

The Court:

She has already answered that.

She said

"No."
By Mr. Sacks:
Q. When you complained to Mr. Rogers, and it stopped,
what if anything happened to your building?
A. It kept sinking down.
Q. Sinking down 7
A. Sinking down.
Q. What effect did the sinking have on your building!
A. There was more from those heavy trucks. It was damaged, and by those heavy trucks and all of the equipment going
around there, it had to sink.
·
Q. The building sank? What happened to the building?
A. What happened Y
Q. What damage was done to the building, if any?
A. There was a lot of damage done.
Q. The jury does not know. What happened to the building?
A. The roof is just about gone.
Mr. Hoffman: Your Honor, I think the lady is speculating.
Mr. Sacks: She could see that.
The Court: She may say what she observed, if she.observed
anything.
page 15

r By Mr.

Sacks :

Q. What damage was done to your building?

Specify the damage. You said something about the roof.
A. Well, it is leaking in every room in the house.
Q. Do you know what caused the roof to leak?
A. From my house pulling over. The house is leaning over
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all the time. Naturally, the nails are loosening up in the tin
and it is causing leaks.
Q. Were there any holes in the roofY
A. No, sir.
Q. So you say that the building is leaning over and the
nails were pulled out f
A. .Absolutely.
Q. What other damage was there besides the damage to
the roof?
A. Well, the side of it is all out of shape. The whole side
of the building is all ruined.
Q. What side is that f
A. The side on Pine Street.
Q. I hand you another photograph, also taken on June 1,
1953.

The Court: Plaintiff's Exhibit No. 2.
page 16} By Mr. Sacks:
·
Q. Point out to the members of the jury the defects .
.A.. Here is the side of the building that we are speaking of.
of. You can see water standing here now. This side here is
so low that the water stands all the time.
Q. Show the damage on the wall.
.A.. 'l~his window here, you see it it falling down. One nail
is holding it. Over here _it has fallen all apart. .All of this
side has got to be taken off and all rebuilt. This is all roited
in here. You can see the slope of the window.
Q. What other defect does it show on the outside Y
A. Right on the side.
Q. That is pulled away? .
A. It is pulled away, from the water seeping down until it
has pulled apart.
Q. That is a picture of the outside of the building.
A. This is the outside.
Q. Was there any damage inside of the building?
A. Yes, sir. The doors are all out of line. The windows
are all out of line, and the floor is down six to eight inches for
about six feet of the hall floor.
Q. Is there any other daniagef You are dealing now with
the building at the corner of Pine and Chestnut Streets Y
A. That is right.
·
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Q. Is there any other damege in ·that building?
page 17 } If you have a list of it, you can refer to it.
A. (Producing paper). Do you want to .look at

itY

Q. Do you. need that?
A. No.
Q. If you can remember it, testify as to what else, if anything, was damaged inside.
A. Well, the floors are all on a slant, as well as the building
is on the outside.
Q. What did you say about the doors and windows f
A. Well, one I can't get open on the front now. One side of
the door won't open.
Q. Is there any other damage to the building 7
A. In the hall upstairs, where it has leaked down through
that side, it ·has got to have a whole new top in it-ceiling.
Q. Is there any other damage to that building!
A. No.
Q. Those damages apply only to the building on the corner
of Pine and Chestnut 1
A. Yes, sir.
Q. The building on Pine Street, No. 608, what is the damage
to that building Y
A. The front is busted loose there. The side is all out of
line.
Q. I hand you a photograph, taken June 1st-

page 18 }

The Court: Plaintiff's Exhibit No. 3.

By Mr. Sacks:
Q. -and another one taken on the same day.
The Court: Plaintiff's Exhibit No. 4;
:By Mr. Sacks :
Q. What building is that a photograph of, or what part of
the building-which building? .
A. The front of the house on Pine Street.
Q. 608Pine Street?
A. Yes, sir.
Q. What does that show there?
A. It shows where it is pulling apart.
·Q. Was that condition there before you had this trouble t
A. No.
~.,
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Mr. Williams: What number. is thaU
Mr. Sacks: Exhibit 3.
By Mr. Sacks:
Q. Exhibit 4 is also as to Pine Street. What does that.show T
A. It shows here on this side where it has come off. This
side down here is where the windows are all out of line and
the floors are out of line.
Q. This is No. 5, a photograph taken on the same day.
page 19

~

(Received and marked "Plaintiff's Exhibit No.
5. ")

By Mr. Sacks:
Q. That is a par.t of. the Chestnut Street house?
A. This is Pine Street; the .side of Pine Street That is 608.
Q. That shows. how the windows.won't close7
A. Yes.
Q.
there any damage to the inside of the Pine Street
buildingf
A. Yes, sir. The floors are all down.
Q. What else 7
A. The upstairs room.
Q. What is wrong with the upstairs room?
A. It has just sunk in.
Q. Did you have an experienced contractor to examine the
house to see what was wrong with it; what it would cost to
repair itf
A. I have had three.
Q. They examined it?
A. Yes.
Q. And they gave an estimate?
A. That is right.
Q. Now, Mrs. Heldt, before they started to work on building
this tunnel was any water remaining on the sidewalk in front
of your place 7
page 20 ~ A. No, sir.
Q. Since the tunnel was constructed what is the
condition there about water?
A. It runs under the house.
· Q. What is the cause of that? Do you. know?
A. That is rain. When it rains it pours. The whole street,
it is built up in the center and it comes right on .my floor.
Q. I hand you a photograph taken on the same day.

Is
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The Court: Plaintiff's Exhibit No. 6.
By Mr. Sacks:
Q. That shows the sidewalk at the corner in front of your
store?
A. That is right.
Q. It is lowY
A. Sure, it is low; it comes down.
Q. Was that condition there before they dug up the street Y
A. No, it wasn't.
Q. I show you here on the opposite corner from your place
-come down here, Mrs. Heldt.
Mr. Williams: Is that a city street that you are talking
aboutY
Mr. Sacks: Yes, but you folks put it back.
Mr. Williams: We put it back the way we were
page 21 r were told to do so. I object to this evidence, Your
Honor, as not admissible.
·
By Mr. Sacks:
Q. You notice this depression there. Was that there before
they did that?
A. No. They put it there.
Q. What effect does that have on water!
A. It drains right on into the building.·
Q. The condition is still there, is it?
A. It is still there-and to stay, too.
Q. T.ake a seat. (Does). Now, "M:rs. Heldt, you said that
yon operate a store there-a confectionery store.
A. Yes, sir.
Mr. ·wmiams: Mr. Sacks, wait 'a minute please. Your
Honor, ·we object to that evidence al)out the .condition of a
city street.
The Court: She said that that street was not in the same
condition it is now before the work was done~ You ma.y show
otherwise. If you were to make a change, you would be responsible.
Mr. Williams : I don't think so. I think we would have to
do it, under the law, the way the city says to do it.
The Court: You might show that you carri~d out their demands, but she has a perfect right to say that one
page 22 r she had no water in her house, and that same day
someone came, that she is now suing, and elevated
it. She has a right to say that.
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Mr. Williams: On the additional ground, Your Honor, that
she is suing for damages up to the time this suit was brought,
and not some future damages.
Mr. Sacks: I think I can show damages up to the time of
the trial.
The Court: Proceed.
By Mr. Sacks:·
Q. Now, Mrs. Heldt, you said that you operate a confectionery store on the corner there.
A. That is right.
Q. While they were working on that tunnel, what, if anything, did they do about the approaches to your store Y
A. I was closed in there.
Q. In what wayY
A. They dug the ditch down across the street. I was just
practically shut in there.
Q. Could customers have access to your business as they
did before?
· A. People could not get in there at night at all. They had
to drive all the way around Pine Street-I mean
page 23 ~ Walnut.
Q. Did you sustain any loss to your business?
Mr. Greer: If Your Honor please, I do not think that evidence would be admissible.
The Court: She would have to have some basis on which
the jury could determine that.
Mr. Greer: We would like for the jury to be excluded on
this.
( The following proceeding was had in the absence of the
jury:)
The Court : Of course, if she just says, '' I suffered loss,''
there is nothing to that.
Mr. Greer: Your Honor, it will be a matter of evidence that
this sidewalk was left open. The sidewalk was left open for
people to come and go.
The Court : The purpose of this discussion is based in her
testimony that it was. closed by virtue of the ditch; that no
one could come in there at night. As a factual matter y.ou
might show that it was open.
Mr. Greer: Even assuming that it was closed~ we believe
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the law: is. that a person is_: not entitled to. rec.over for loss of
business or. inconvenience. when they have· been bloQked. off by
any public improvement. It is a. highly spe.culativ.e thing,
such. as if: a person is on, one str.eet having a good business
and they move that street someplace else, he cannot recov.er
for that business. The same applies as to .conpage 24 }- struction work. If they temporarily barricade the
street and people do not drive by there as much,
any loss sustained. is not a. proper ground.for qamages. to be
recovered.
(The objection was further argued; after which the following occurred:)
The. Court.: L.do not. think you.can recover just for inconvenience. The Court will sustain the. object~an.
Mr. Sacks: I. save the point.
(.The.trial was then resumed:in the presence of the jury.)
By _Mr. Sacks:
Q. I want to ask you one more question, and then I am
through. Approximately how old is that building!
A. That building, the bes.t I could estimate, would.be around
50 years old.
Q. Wasit.there. before 19077
A. Yes.
Mr. Sacks: Now, Mr. Hoffman, you can put your glasses
on.
By Mr. Sacks:
Q. Mrs. Heldt, while they were constructing this tunnel
were they using any heav;y vehicles 7
A. Yes, sir.
page 25: }- Q. Just describe what sorts of vehicles thev were
using
"
A. Well, they were going around that corner. They had to
use heavy equipment to- dig out further down. the way.
Q. That doesn't mean anything. Qome down. hare. Mrs.
Heldt.
Mr. Williams: May it please the Court, we object on the
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same ground that-Mr. Hoffman did. I don't know who "they"
are.
,
The Court: So far, no defendant is identified as to the
use of trucks.
Mr. Hoffman: That is right.
By Mr. Sacks:
Q. You were talking about going around the corner. You
mean going around Pine Street Y
A. When they would go in, to haul the dirt and to <·arry the
equipment in, they would have to come down this street this
way, and come around and go on around there.
Q. They· went into Pine Street Y
A. Right around Pine Street. They had to go that· way.
By the Court:
Q. Were there any buses or other motor vehicles
page 26 ~ or automobiles using that Y
A. Not around there, no, sir. That was cut off.
By Mr. Sacks :
Q. At that time were any·other vehicles using that section T
A. No, sir. They couldn't. It was cut off.
Q. Now these trucks that you testified to that came around
Pine Street, were they large trucks Y
A. Well, there was large, heavy equipment, and there were
carts hauling dirt. They had all sizes of equipment around
there.
Q. In coming around the corner, did you notice how they
came around?
A.. They had to drive around. I did not notice how fast they
were going, no.
Q. How close did they come 7
A. They were right up to the curb.
Mr. Hoffman: Your Honor, there is no allegation in the
complaint as to any neglig-ence on ihe part of any defendant
as to how close they came to the curb.
The Court. I think the notice of motion says that frequent
use of trucks on a public street caused vibration:
Mr. Hoffman: "at a high and excessive rate of
page 27 ~ speed,'' and Mrs. Heldt just saiil, "I can't testify
about that.''
Mr. Sacks : I am trying to show the closeness that they
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went to her building. The vibrations of the trucks, I am al
leging that; and I think she has a right to show how close they
came to her house.
The Court : She testified that they were in the street.

A. Right to the curb.
By Mr. Sacks:
Q. How close were they to your house Y
A. Not over a yard and a half from the building.
Q. A yard and a half 7
A. About a yard and a half from the building. 'rhey were
right up to the sidewalk.
Mr. Sacks : Your Honor, these trucks were in a public
street.
By Mr. Sacks:
Q. Was your sidewalk torn up?
A. They tore the whole street up, and this, too.
Q. There was no curbstone there Y
A. Yes, there was a curbstone, but they took all of that out
and raised it up when they fixed the street.
Mr. Hoffman: Who is ''they"?
Mr. Wpliams: Your Honor, Mr. Sacks can't just
page 28 ~ point at somebody and say, ''That is he.'' The witness has to testify.
The Court: After he is through yon might ask the Court
to strike out her answers. The questions are proper. The
answers don't help him any.
By Mr. Sacks:
Q. You said that the trucks came about a yard and a half
from your house?
A. This corner here, it is only about a yard and half up to
that corner.
Q. Is that all the distance the sidewalk is?
A. Yes.
Mr. Sacks: That is all.
Mr. Hoffman: I move to exclude any portion of the testimony as to E. V. Williams Company.
The Court: The Court sustains the motion because the
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witness has not identified the owner or operators of the trucks.
Mr. Sacks: If Your Honor please, I have other witnesses
here.
· The Court : The Court will strike out her answer as to
tying up any defendant.
Mr. Sacks: I will ask her this:
By Mr. Sacks :
Q. Do you know whose trucks they were Y
page 29 r A. Well, they were Tidewater's and Williams',
both.
Q. Williams' and Tidewater's Y
A. All of them went around there.
The Court : Answer counsel's question.
A. Or someone's.
CROSS EXAMINATION.
By Mr. Greer :
Q. Mrs. Heldt, you stated that you had some work done to
this building in 1944.
A. 1944. It was all rebuilt over.
Q. What was the work that was done, and the purpose of
that work?
A. A whole new foundation, sills, sides, floors and everything. It was all made anew-the whole foundation.
Q. The whole foundation was made anew?
A. The whole foundation, yes, sir.
Q. What was the purpose of making that foundation anew?
A. Brick and cement.
Q. I say, what was the purpose?
A. Well, the building was old. It had to be repaired.
Q. I show you Plaintiff's Exhibit No. 6. Were these columns put in there at that timeY
A. '44.
page 30 } Q. Those brick columns were put in in '44Y
A. Every bit of it was built anew in '44.
Q. The actual asbestos siding or the imitation brick siding
on the walls, when was that put on there?
A. After they finished up the sides and put the weatherboarding on, they put the siding on.
Q. Did you have any paint done Y I am speaking now of
the store only. Did you have any trim painting done? Did
you have any painting done to this store Y

24

·Supreme ·Court of Appeals of Virginia

Emma Heldt.

:A•. Painting T
Q. Outside painting?
A. I stopped them from painting when the people started
their work over there in '50. I had completed the whole inside. The floors were scraped, waxed and everything.
By the Court:
Q. He is speaking of the time in 1944 when you did the
foundation. Did you do any painting at that time!
A. Paintingf
By Mr. Greer:
Q. Yes.
A. On the inside Y
Q. Outside.
A. The whole building was painted.
Q. I am speaking of the store, and not the house.
page 31 ~ A. It was all painted.
Q. In 1944T
A. Yes, sir.
Q. The inside, you say, was painted, and was wallpaper
put up7
A. Yes.
Q. That was in 1944 T
A. Yes.
Q. In regard to your house, the house on Pine Street which
is separate from the store, you did not have any work done
on that at this time, did you T
A. No. It was already painted when I bought it.
Q. Ma'am?
A. Four years ago it had just been repaired when I bought
the place.
Q. It had been repaired when you bought it T
A ..About four years ago, yes.
Q. Did you have any painting done on the outside?
A. Sure. It has been painted on the outside.
Q. When7
A. The place on Pine Street Y
Q. Yes.
A. About four years ago.
Q. That was painted four years ago?
A. That was painted.
Q. When did you buy this store Y
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page. 32 ~ A. When did I buy the ·store Y
.
Q. Yes.
A. It was in '30.
Q. The store was bought in '30 f
A. Yes.
Q. Now, Mrs. Heldt, ill regard to this :fireplug, when did you
first notice water around the fireplug?
A. When I could not get the doors open and the windows
would not half go up, and I could feel the building shaking.
That was when I made the complaint.
Q. That was the first time you noticed the water; is that
correct?
A. That was the first time that there was ever any water in
that house.
· Q. Can you say just about when this was-what month;
the approximate date Y
A. I could not give the exact date.
Q. Just the approximate date.
A. I would say it was somewhere around October or November or December of '52.
·Q. October or November or December of '527
A. Yes, or '51.
Q. Ma'am?
A. Either the last part of '50 or '52."
page 33 ~ Q. That leaves a whole year.
A. I did not pay that much attention to the time
when they were working out there, and I don't want to say
something that is not true.
Q. I don't want you to, Mrs. Heldt. I am just trying to get
straight as to the approximate time you first noticed this
water.
A. When I first noticed it was when they were pumping it
out of those pipes in the tunnel.
Q. This is not from the fire hydrant, though?
A. Sir?
Q. This is not the water from the :fire hydrant?
A. It was from the hose on the :fireplug, which I have explained.
Q. Yes.
A. Where they were negligent in not tightening that nozzle
up that they put on that hydrant.
Q. That is what I am speaking of. When did you first notice
the water that came from the nozzle of the fireplugY
A.. When they were pumping the water out of those wells
over in the ditch.
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Q. Are you speaking of noticing the water that was pumped
•
out, or noticing the water from the :fireplug Y
A. It was running from that :fireplug right underpage 34 } neath the house.
Q. That is what I want to know. When did you
:first notice that?
.A. That is what I just told you, tliat I did not remember it
correctly. It was somewhere in October or November that
they started.
Q. Of what year?
A. I think it was '52.
Q. That was when you noticed it 1
A. That was when I noticed it, if I am not mistaken.
Q. When did this stop? You said it was stopped.
A. When I talked to the fellow that was running the pump.
I went out and I asked him if he couldn't do something to stop
it.
'Q. Just a minute. You cannot say what the man said.
Mr. Sacks: If Your Honor please, he is bringing it out. She
is answering him.
By Mr. Greer:
Q. I just want the approximate date again as to when this
stopped.
A. Let's g·et through. I am tired.
Q. I would just like to know the approximate date when this
water stopped; not when you noticed it, but when it stopped?
A. I did not keep up with it as to any date.
page 35 } Q. Just an estimation of the month.
·
A. I would say it was within the time of October
of '50 or '52. I won't say which.
Bv the Court :
., Q. '50 or '52? When did they finish the tunnel? Do you
know?
A. It was '52, in May.
Q. Was there water going out of the hydrant before they
:finished the tunnel, or after?
A. ·oh, yes, sir, a long time. That was a long time before
they finished it. They had to dig it before they could finish it.
Q. If they :finished the tunnel in '52, this water did not go
out in November of '52.
A. It was the latter part of '50 when they were pumping the
water out of that ditch.
·
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Q. You fix it now as '50 instead of '52?
A. I would say either '50 or '52. I would not be exact either
way.
By Mr. G.reer:
Q. In other words, you can give no.closer approximation of
the time that you noticed and the time it stopped than a oneyear spread. Is that correct?
A. What?
.
Q. When you say between '50 and '52, that leaves
page 36 ~ a whole year.
A. Why, sure.
Q. And you stated that you never noticed, yourself, any
water under the building.
A. Not before they had that pumping.
Q. At the time of the construction operations did you notice
any water under the building?
A. No, sir, because I did not go under the house.
Q. You stated that the water that was not coming from the
hydrant, but coming from the pump, was flowing down Pine
Street. Is that correct?
A. I did not say that. I said it was coming from that hydrant where that hose was, in front of the store.
Q. I am not referring to that now, Mrs. Heldt. I am referring to water that you said was flowing down Pine Street
which was in the street.
A. They poured water all over that street when they were
pumping it out.
Q. And that water was flowing down Pine Street. Is that
correct?
A. Yes, tl1at is correc.t.
Q. Going back to the contractors, you had a contractor, did
. you not, by the name of J. Warren Sawyer to come in and
make an estimate on the repair of your property Y
A. Yes, sir.
page 37 ~ Q. Do you recall if he gave an estimate in the
amount of $3,157.47 to repair the store on Chestnut
StreetT
A. Mr. Sacks has the amount; he has those. I don't have
that.
Mr. Sacks: That is right.
By Mr. Greer:
Q. And he also submitted an estimate for the repair of your

28

Supreme Court of Appeals of Virginia

Em;ma Heldt.
house on Pine Street In the amount of $1,810.20. Is that cor.rectY
A. I guess it is.
The Court: Can't that be stipulated Y
Mr. Sacks: Yes, sir.
By Mr. Greer:
.
Q. And the second contractor was Mr. T. G. Harrell. Is
that correct Y
A. Yes, sir.
Q. And he submitted an estimate to you for the repair of
:the store in the amount of $2,941.25 Y
A. That is correct.
Q. And he submitted to you an estimate for the repair of
'the house in the amount of $1,042.50 Y
A. That is correct.
Q. Mrs. Heldt, on the north side of your store there is now
an enclosed sort of annex where a garage had formerly been,
is there not Y
page 38 } A. A what Y
Q. Did you make an addition to the north side
of your storeY Is there an addition between your store and
'the building Y
A. Yes, sir.
Q. When was that made Y
A. The same time I built it over.
Q. In -'44Y
A. '44.
Mr. Greer: That is all.
The Court: Mr. Hoffman, do you have any questions 7
Mr. Hoffman: Did Your Honor sustain my motion before,
and it still sticks Y
The Court: Yes.
Mr. Hoffman: I do not ·have any questions.
RE-DIRECT EXAMINATION.
By Mr. Sacks:
Q. Mrs. Heldt, you took this matter up with me in the latter
part of '51. Do you remember that Y
A. Yes.
Mr. Williams: What was that Y
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Mr. Sacks : She came to see me in 1951.
By Mr. Sacks:
Q. When you came to see me had that damage
· page. 39 ~ already been done 7.
·
A. That is correct.
Q. So when you said 1952A. I was in doubt.
Q. In fact, you .brought the suit in 1952.
A. That. is right. It has been.dragging too long.
Q. And y~u said that you bought this house on Pine. Street
four. years ago?
A. That is right.
Q. And it was all fixed up at that timeY Now, Mrs. Heldt;
did you have any painting done on that house about the time
they were doing this work on the tunnel?
A. The inside was all finished. The floors were all fixed.
It.had one coat of paint on the outside of the building.
Q. That was done while they were working on the tunnel?
A. No ; just as they went in to do their work.
Mr. Sacks : That is all.
The Court: The jury may recess five minutes.

(Thereupon a short recess was taken, after which the plain~
tiff was recalled, as follows : )
By Mr. Greer:
Q. Mrs. Heldt, when was the inside of the Pine Street house
painted?
page 40 ~ A. About two years ago.
Q. Two years ago T
A. Tw-o years ago, inside. The outside was about four. The
inside· was painted in the last two years.
LEONARD J. BAUER,
called as a witness on behalf of the plaintiff, having been
first duly sworn, testified as follows :
Examined by Mr. Sacks:
Q. Please state your name, age, residence and occupation.
A. Leonard J. Bauer. I live at 713 Harwey Avenue, Norfolk County. I am in the contracting business. I have lived
in Norfolk County for 12 years.
Q. How long have you been in the contracting business f
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Leonard J. Bauer.
A. Twelve years.
Q. Do you know Mrs. HeldtY
A. Yes, sir.
Q. Did you at her request go to her place to examine her
building at the corner of .Pine and Chestnut Streets, and one
on Pine Street in the rear of it 7
A. Yes, sir.
Q. How many times did you go there altogether Y
A. I went there in November 1951 and looked it all over and
gave Mrs. Heldt an estimate. I went there yesterpage 41 ~ day. I went all over both buildings again.
Q. When you went there in 1951 did you go under
·
the building 7
A. Yes, sir.
Q. What did you find under the building?
A. I found that there are concrete piers under there, and
there are brick columns and concrete slabs that the piers set
on, and they were washed out by heavy water pressure of some
kind.
Q. Washed out?
A. Yes, sir ; all around the piers.
Q. How close were those concrete piers to one another down
there?
A. Some of them were four feet off center and some five and
some six.
Q. Was that a solid foundation?
A. No; concrete footings with brick piers. The piers run
eight inches wide by eight by. sixteen.
Q. Was that a substantial foundation for that building?
A. Oh, sure.
Q. You say that you saw the dirt washed out?
A. The ground is washed out around the piers, down to the
footings. In some places it is 12 inches. Two of them, last
night when I went under there with a big flashlight,
page 42 ~ it was 23 inches from the ground level to the bottom
of the pier where it is washed out.
Q. What effect did that have on the building?
A. The pier is washed out, right down underneath the footings, and that lay the pier over and the sills have settled.
Q. It caused the building to settle T
A. Sure. On that side along Pine Street it varies from four
to five inches. I set a transit level up there and shot a line:
Q. Is that the only defect that you saw under the houseY ·
A. Yes. .The piers were washed out and it let the building
down. It is just as plain, anybody can see it.
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Q. What do you have to do to those piers to put it back in
good condition Y
·
A. Well, the estimate that I gave was to try to jack up the
liouse and dig out underneath there and put concrete footings
in and put a brick wall around there. That is the estimate I
gave.
Q. Would that be necessary to fix that damage under the
house1
A. Sure. You have got to get down to solid ground now to
hold the building up.
.
Q. In your opinion, what caused this condition
page 43 ~ under the house Y
A. Well, I say that some kind of water pressure
or something. You can see the way it is washed. Every time
it rains it is coming right in from the street.
Q. You ·say that you examined the property at Mrs. Heldt's
request. What other! damage, if any, did you see to the property inside or outside Y
A. Where the side of the building is settled and sagged, it
is broken loose all over. The ceilings are broken loose. The
stairway has come loose, and the front porch is all sagged. It
is dangerous for anybody to walk on it right now.
Q. How about the roof of the buildingY
A. The roof is pulled away. She has had it repaired countless times, I kn<;>w, and every room is leaking.
Q. Did you observe the floors inside the house f
A. Yes.
Q. What is the condition of the floors Y
A. Well, in the- store downstairs, as you level across the
floor, it varies from four to five inches all along. It is up and
down, just like that (illustrating).
Q. How about the windows and the doors Y
A. The window at the entrance to Pine Street, I put a level
on the window. There is an inch and three quarter sag from
one end to another on a 30 inch window.
page 44 ~ Q. That is at the entrance to Pine Street?
A. That is the Pine Street side.
Q. What other damage, if any, did you see to that building?
A. Well, the back partition is out one and three quarter
inches. The stairway is leaning where it sagged. All the
windows on that side have dropped down.
Q. What about the siding on the house Y
A. It has sprung it this way, and that siding is sprung off.
The nails are still in that building. You can see the heads
of the nails.
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Q. Did you give Mrs. Heldt an estimate when you.first examined the building Y
A.. Yes, sir.
·
Q.. You were just talking about the store. How about tlie
other house on Pine Street Y
A. The side of the houseQ. Turn this way.
A. The side of the house that faces the back of Mrs. Heldt's
store, all of those piers are washed out from the water that
has run down there. The woman has got a television set there,
and she has to block the back of it up to keep it level with the
floor which has sagged down. The chimney is cracked right
straight down the middle. You can crawl under the house and
see the footings of the chimney on the one side
page 45 ~ toward the back of Mrs. Heldt's store, which is
washed completely out.
Q. And you say that the pillars under the house are. washed
away, toot
A. Some are washed right away. They are leaning, laying
right over. They are visible right from the street. You can
walk in the front of the house and look right down and see
everything leaning.
Q. You say that water under the house was the cause of
thatY
A. I imagine it was. I don't see what else could do it.
Q. When you gave Mrs. Heldt that estimate did you include
the cost of repairing the foundation as well as the inside work!
A. Oh, yes. That is all included in the estimate.
Q. You gave Mrs . .Heldt an estinuite for the Chestnut Street
grocery store, and what does that estimate show? How much
were you going to do the work for 7
A. This estimate was made o-qt in November 1951.
Q. At that time what would you have charged Mrs. Heldtf
A. $8,270.00 for the store.
Q. How muchY
A. $8,270.00.
Q. I notice in there that you are including new

page 46

~

material 7
A. Sure.
Q. Why would you use new material in the building if it
was an old building?
A. I never use second-hand material.
Q. You don't use second-hand material Y
A. No, sir.
Q. What is the reason for it? Can you get iU
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A. I never try to get it. I never use second-hand material
in anv work.
Q...That is based on new material?
A. Yes, sir.
Q. Then you gave her an estimate for the Pine Street house
of $3,844.00. Does that also include new materiaH
A. Yes, sir.
Q. Was that a fair price for the work at that time?
A. I think it is. When you jack up a building you never
know what is going to happen. You are sure that you are
going to break the walls, and everything is going to be replaced.
Q. You have to jack up the house?
A. To g·et it back to its original state, yes.
Q. Were you familiar with that building before they started
working on that tunnel?
A. Yes. I have been in th.at store quite a few
page 47 ~ times.
Q. Did you know what the condition of the building was before they started work on that tunnel?
A. Well, I know, by walking by the building or going into
the store, that everything looked all right then. Now you can
see everything out of line. I generally notice a. thing like that..
Q. You can see the difference?
A. Oh, yes. You can feel the difference in walking into the
store.
Q. In what way can you feel the difference?
A. Where the floor is sagged.
Q. Has there been any increase in the cost of Ia bor and
material since November 1951?
A. Yes, sir. The carpenters have had two raises since that
time.
Q. How much increase is there in the cost of building
material?
Mr. Williams: I don't think that is admissible. She could
11ave had it fixed whenever she wanted.
The Court: As to the estimate he made, I think vou have
·
to rise or fall on that.
Mr. Sacks: I would like to have these marked.
(The estimates were received and marked "Plaintiff's Exhibit No. 7" and "Plaintiff's Exhibit No. 8. "~
Mr. Qreer: No questions.
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J. WARREN SAWYER,
called as a witneRs 011 behaH of the plaintiff, having
been first duly sworn, testified as follows:

page 48

Examined by Mr. Sacks:
Q. Mr. Sawyer, please state your name, residence and occupation.
A. J. "\Varren Sawyer. My address?
Q. Where do you live Y
A. 704 B Street, South Norfolk.
Q. What is your occupation Y
A. Contractor.
Q. How long have you been a contractor?
A. Approximately 20 years.
Q. Do you know Mrs. Heldt?
A. Yes, sir.
Q. Did you go to Mrs. Heldt's store at the corner of
Chestnut and Pine Street sometime in September 1951 to
make an examination of the condition of the place?
A. Yes, sir.
Q. Did you examine that place 7
A. No, sir, not thoroughly. I did not go under the house,
or anything like that. ·
Q. You did not go under the house at allY
A. No, sir. What I figured was above ground.
Q. Inside!
page 49 ~ A. Yes, sir, inside.
Q. What was the condition of the interior of the
building? First, let's take the store at the corner of Chestnut
and Pine.
A. When I inspected that I found that the doors were
sagged. She wanted those straightened up. There were some
walls that bulged in, and she wanted those fixed. That is
practically what I estimated.
Q. Did you give her an estimate Y
A. Yes, sir.
Q. Did that include any work under the house?
A. No, sir.
Q. Just inside Y
A. That is right. That is what she showed me, what was inside the house and around the house, of course.
Q. Did you also examine the house at 608 Pine StreeU
A. I don't know the address of that, but it was right directly
back of the store.
Q. Did you examine just the interior Y
· A. That is right.
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Q. What did you find wrong in that house 7
A. Well, about the same thing that was in the other. The
doors were settled. The settling of the house had caused
them to be out of square. She wanted those fixed and to replace the plastering.
·
page 50 ~ Q. You did not figure on the foundation under
the house?
A. No, sir.
Q. I believe you gave Mrs. Heldt an estimate?
A. That is right.
Q. I hand you a letter to Mrs. Heldt. Is that the estimate
that you gave Mrs. Heldt!
A. Yes, sir.
The Court: Plaintiff's Exhibit No. 9.
By Mr. Sacks:
Q. In that you estimate the damag·e to the store at $3,157.47;
·and to the house on Pine Street $1,810.20 f
A. Yes, sir.
Q. And that was just for the inside work?
A. That is right, sir.
Q. Had you been there before you made that estimate?
A. No, sir; and I have not been there since.
Q. Were you familiar with the place?
A. Yes, sir.
Q. Did you know where Mrs. Heldt's place was?
A. Yes, sir. I had done work on that.
Q. Were you familiar with it before the tunnel was started?
A. Yes, sir.
Q. What was the condition of the house when you
page 51 ~ last saw it before they started work on the tunnel T
A. I did brick work-foundation work-under
it when she had it remodeled or rebuilt, or whatever it was.
Q. Do you rememl1er w·hen that '\YRS Y
A. Back in 1944, I think.
Q. You say that you did some brick work as to the foundation?
A. Yes, sir.
Q. How was that work done? Was the building put in good
condition then Y
A. Yes, sir. It was put in good condition according to the
City Code.
Q. The foundation was solid 7
A. Yes, sir.
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Q. The pillars and everything under there were in good
condition?
A. Yes, sir.
Mr. Sacks: The witness is with you.
CROSS EXAMINATION.
Bv Mr. Williams:
"'Q. Mr. Sawyer, looking at your estimate, I notice that you
say: "I propose to furnish all labor and material and equipment to jack up store on 221 Chestnut Street and level building
and floors and do necessary repairs to building for the sum of
$3,157.47. ,,
When you jacked up the building what were you
page 52 } going to do about the foundation?
A. Well, sir, I did not go underneath the house
to look at it. What I was going to do was to jack it up on the
present foundation, and block it up on the present foundation.·
You see, I only saw that from the outside.
Q. I understand that., but that did include jacking it up and
blocking· it so t;llat it would be on a solid foundation, didn't it?
A. At that time, yes, sir.
Q. There wouldn't be any sense in jacking it up unless you
put something under it to hold it, would there?
A. Lots of times the foundation has just settled a little bit
from its permanent base, and then we jack it up and put little
shims under it to bring it back to its original position.
Q. You were to do all the necessary repairs to both of those
building·s Y
A. At that time, yes, sir.
Mr. Williams : That is all.
RE-DIRECT EXAMINATION.
By Mr. Sacks:
Q. Suppose you had jacked the building uppage 53

~

Mr. Williams: Just a minute. Your Honor, we
are not doing any supposing.

By Mr. Sacks :
Q. Were you to put the house in good condition, no matter
what-
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The Court: That proposal will speak for itself.
Mr. Williams: "I propose to furnish all labor and material
and equipment to jack up store on 221 Chestnut Street and
level building· and floors and do necessary repairs to building
for the sum of $3,157.47.
"I also propose to furnish all labor and material and equipment to jack up house at 608 Pine Street and level building
and floors and do necessary repairs to building for the sum of
$1.,810.20. ''
The proposal speaks for itself.
Mr. Sacks: If Your Honor please, this man made an estimate on only part of the building. I am going· to ask him
whether he was going to do that no matter in what condition
he found the building.
The Court: The Court's interpretation of that is that that
proposal certainly is broad enough to call for everything
necessary to put the building in proper condition. If an expert jacks up a building, be is supposed to let it stay jacked
up. He said that he was going to put some shims under it, or
whatever he.called them.
page 54

~

E. T. POWELL,
called as a witness on behalf of the plaintiff, having been first duly sworn, testified as follows :
Examined by Mr. Sacks:
Q. Mr. Powell, talk loud enough for all of us to hear you!
A. Yes, sir.
!
Q. What is your name!
A. My name?
Q. Yes, sir.
A. My name is Powell.
Q. Your first name?
A. Edmond T. Powell.
Q. Where do you live., Mr. Powell?
A. What?
Q. Where do you live!
A. 419 Chestnut Street, Berkley.
Q. How close is that to Mrs. Heldt's building!
A. What?
Q. How close is that to Mrs. Heldt's building?
A. Well, now, let's see-one square and a half.
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E .. T. Powell.
Q. What business are you inY What is your occupation?
A. I am doing nothing at the present time. I knocked off
from everything.
.
Q. I know, but what did you do before you repage 55 ~ tired?
A. Well, listen. I was a first-class boilermaker
in the Navy Yard. .
Q. Now we are getting somewhere.
A. I worked 55 years.
Q. Well, you are entitled to retire. Did you do any work
on Mrs. Heldt 's house?
A. Yes. I have been doing the work around her building
for the last 10 years.
'
Q. What sort of work did you do on her building!
A. Well, I fixed the gutterpipes, drainpipes, and I fixed the
chimney,, and fixed the hot-water heater, and fixed the roof,
'
and painted the roof.
Q. When was the last time you did any work on her building?
A. Well, now, let's see1\fr. Williams: What building are we talking about?

By Mr. Sacks:
Q. First, the store at the corner of Chestnut and Pine Y
A. Sometime last year or the year before, September or
October. I did not keep track of the date of it. It was along
there sometime.
Q. Did you do any work on the building after the tunnel was
built?
A. Yes. That is what I say-last fall.
page 56 ~ Q. Did you do any work before the tunnel was
builU
A. Yes, I did.
Q. Did you observe the condition of the building after the
tunnel was built?
A. Well, it is a wreck now; absolutely wrecked. It was in
good shape before.
Q. Before when?
A. What?
.
Q. It was in good shape before when!
A. Before they started to build that tunnel.
Q. There is a difference between the building then and as
it was after the tunnel was finished?
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A. Yes. The building is no good now. The shingles are all
falling off the building. They are pulled apart.
Q. Take it slowly. What was wrong· with the building after
they finished the tunnel?
A. What was wrong with it?
Q. Yes, sir.
A- Well, they know as good as I do-the tunnel people.
Q. They may know, but the.Re people don't know and I don't
A. I will tell you, I used to go down there and drink beer.,
you see.
Q. All right.
page 57 ~ A. But there got so much water running through
the old building and under the building that you
had to have planks to get in tl1ere, so I did not have no gum
boots and I stopped going clown there to get my beer. I would
go someplace else. Naturally, the water running under the
· building softened the dirt and weakened the foundation.
Q. Do you know whether water ran under that building?
A. I seen it. I oug·ht to know.
Q. You saw water running under that building?
A. Sure. It was running on out through the back yard.
Q. Where did that water come from?
A. I reckon it come out of the watermain, I suppose. It
come from somewhere, anywhere.
Q. Did you see any water there in front of her building?
A. Yes. That is what I tell you. I needed gum boots. I
told you that.
Q. Where did that water come from? Do you know?
A. No, I could not say, unless it come out of the watermain
which they broke, or something, and didn't fix it. I don't
know.
Q. Did you see any watermain leaking, or anything like
thaU
A. All I could see was it running through there.
Q. Let's get back to the building. ·what was
pag·e 58 l wrong with the building after they started to work
on that tunnel?
A. "\-Vell., that is what I just said a few minutes ago.
Q. Go into detail. Name some of the things that you say
are wrong· with it?
A. If the foundation did not give way and the building pull
apart, how could the shingles pull apart and the nailheads pull
through the shingles and the shing·les fall off?
Q. Did the building pull ~part?
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E. T. Powell.
A. Wait a minute; hold on. Let's get it straight. Here is
your building ( drawing sketch). Rig·ht out here this building
pulled apart.
Q. Come down here. They can't see it?
A. (Does). Well, up here this building pulled apart. Here
is the building. I put 35 feet of tar paper over that seam and
this seam to stop the water from running down in the building. These shingles over here all pulled apart. Water runs
down in this pa.rt of the building. Over here I put 25 feet of
tin over where it is pulled apart to stop the water from running down in the building.
Q. You did that after the tunnel was finished; is that right Y
A. What?
Q. You did that work after the tunnel was
page 59 ~ :finished?
A. Certainly.
Q. You said that you noticed the building was different or
no g·ood. ·what was wrong· with it? Tell us in detail. Was
ai:iything· wrong with the roof?
A. What?
Q. Was anything wrong with the roof of the building Y
A. When?
Q. After they started building· the tunnel?
A. ·well, that is what I got through explaining.
Q. What was wrong with the roof¥
A. What?
Q. What was wrong with the roofY ·
A. It pulled apart right in this part here (indicating).
Q. What caused it to pull apart?
A. The building settled clown.
Q. What other part of the building was damaged Y
A. On the side here, to do anything with this building you
have got to pull all of these shingles off and reshingle that
building· again. These shing·les hereQ. Can you use this picture Y
A. That is no good. These shingles here are all pulled
apart. The nailheads are all pulled through the shingles, and
the shingles are falling down.
Gentlemen, I have a house right up the street-

The Court: Just answer the question.
page 60

~

By Mr. Sacks :
Q. Wait a minute now. We can save time. How
about the inside of the building?
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A. If you would take. a chalk line and a rule and put it 011
this corner, she is down three inches rig·ht in the center.
Q. How about the floors?
A. I haven't paid much attention to the floors.
Q. How about the doors?
A. I lmven 't paid much attention to them. I don't want to
say anything· that I don't know.
Q. You just examined the outside¥
A. Yes.
Q. You say that you would g·o there at times and you would
have to wear rubber boots?
A. You needed them to get in and out.
Q. ,vhy did you have to use rubber boots to get in and out?
What was the condition of the placet
A. What?
Q. "'What was at the place so that you bad to use rubber
boots if you wanted to get in and out?
A. There was so much mud and water there.
Q. Where was that water located?
A. Right in front of the building, running· right on down
underneath the building and inside the store., too.
page 61 r Q. Did you ever see the people working· on the
tunn~l using any water there?
.A. No. I never paid much attention to the people working
on the tunnel; no, I never paid no attention.
Q. Diel you go there at nighttime?
A. They did not care, anyhow. They were building the tunnel, and they did not care.
Q. What is thaU What did you say?
A. I said that they were building the tunnel, and they d.id
not care nothing about that building.
1\fr. Sacks: All right.

Mr. Williams: I move to strike that out.
The Court: Disreg·ard the gentleman's opinion as to what
they were thinking about.
Mr. Sacks: That is all.
]\fr. Williams: No questions.
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ERNEST B. ANDRASIK,
called as a witness on behalf of the pl~intiff, having been :first
duly sworn, testified' as fallows :
Examined by Mr. Sacks:
Q. Please state your name?
A. Ernest B. Andrasik.
Q. Where do you live Y
page 62 ~ A. 508 West Liberty Street, Berkley.
Q. What is your business?
A. I am a painter.
Q. How long· have you been a! painter T
A. I have been a painter about six years now.
Q. Do you know Mrs. Heldt?
A. Yes, sir.
Q. Have you done any painting for her Y
A. I have not done any painting- for her.
Q. What is that?
A. I have not done any painting· for her.
Q. Did you do any work for her?
A. Yes. I sanded her floors.
Q. When was thaU
A. In 1950, May 12th.
Q. Was that before they started on the tunnel?
A. Yes, sir., that was before.
Q. Before?
A. Yes, sir.
Q. What was the condition of the floors when you left?
A. When I sanded those floors they were in perfect condition.
Q. The floors were level f
A. Yes, sir.
page 63 ~ Q. Vvas the building in good condition then f
A. Yes, sir, it was, as far as I know.
Q. The doors were level f
A. Yes, sir.
Mr. Sacks: The witness is with you.
Mr. Greer : No questions.
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W. C. THOMAS,
called as a witness on behalf of the plaintiff, having been first
duly sworn, testified as follows :
Examined by Mr. Sacks:
Q. Please state your name Y
A. W. C. Thomas.
Q. Where do you live, Mr. Thomas Y
A. I live on Walnut Street-317 Walnut Street, Berkley.
Q. How close is that to l\frs. Heldt's place of business?
A. I would say about a block and a half.
Q. What is your occupation Y
A. I am a painter.
Q. Have you done any work for Mrs. Heldt Y
A. Yes, sir.
Q. When was the last time you did some work
page 64 ~ for her?
A. I painted it in May, 1950.
Q. Was that before or after they started to build the tunnel Y
A. Right before they started.
Q. Did you observe the condition of the house inside and
outside?
A. Yes, sir.
.
Q. What was its condition Y
A. The house was in g·ood shape when I painted.
Q. How about the shingles Y
A. I did not observe the shing·les because I did not paint
them.
Q. How about the floors inside T
A. The floors were level.
Q. How about the doors?
A. The doors were 0. K.
Q. And the windows Y
A. Perfect.
Q. "\Vas the roof in good condition Y
A. I did not go on the roof.
Mr. Sacks: The witness is with you.
CROSS EXAMINATION.

By Mr. Greer:
Q. Mr. Thomas, did you paint in the house on Pine Street?
A. No, sir.
page 65 ~ Q. You did no work there?
A. No, sir.
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Leonard A. Pazur.
Q. Just in the store 7
A. Just in the store.
Mr. Greer : That is all.

LEONARD A. PAZUR,
called as a witness on behalf of the plaintiff, having been first
duly sworn, testified as follows:
Examined by Mr. Sacks:
Q. Please state yom· name, age, residence and occupationT
A. My name is Leonard A. Pazur. I am 35 years old. I
am entered as a shipfitter in the N oi'folk Naval Shipyard. I
have been employed there since 1940.
Q. Are you related to Mr. Powell who just testified hereY
A. Sir?
Q. Are you related to Mr. Powell¥
A. Yes, sir. He is my father-in-law,
Q. Did you help Mr. Powell do any work on Mrs. Heldt 's
store at the corner of Pine and Chestnut?
A. Yes, I sure did.
page 66 ~ Q. Are you familiar with that building?
A. Quite familiar.
Q. Did you know the building before they started to build
the tunnel there T
A. Yes, sir.
Q. Did you go there quite often?
A. Quite a bit.
Q. Diel you notice the condition of this building after the
tunnel was :finished?
A. Well, it hadn't been too lo~g· when I finished painting
the roof on that building.
Q. Before or after they started to work on the tunnel T
A. After the tunnel was built that building has deteriorated
quite a bit.
Q. Now what is wrong with iU
A. The shingles have come loose in different parts there.,
and the water seems to be seeping rig·ht in in diffetent sections
of the building.
·
Q. Row about inside the building-the floors?
A. The floors before seemed to be very uniform. Now they
have a different pitch to them.
Q. Are there any other defects in the building since they
built the tunnel?
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Joe McLeod.

A. Well, I will tell you. I could not say too much about that
because I don't feel I am qualified too well for that.
page 67

~

1\fr. Sacks : That is all.
Mr. Williams : No questions.

JOE McLEOD,
called as a witness on behalf of the plaintiff, having been first
duly sworn, testified as follows:
Examined by Mr. Sacks:
Q. Mr. McLeod, where do you live?
A. 514 Walnut Street.
Q. How close is that to Mrs. Heldt 's store?
A. Approximately three blocks.
Q. What is your occupation?
A. Painter.
Q. Did you ever do any work for Mrs. Heldt?
A. Yes, sir.
Q. "'When was the last time you did work for her t
A. I think it was in May of 1950.
Q. Was that before or after they started the tunnel?
A. It was before the tunnel.
Q. You painted her place T
A. Yes, sir.
Q. Did you observe the condition of the building!
A. Well, as far as the woodwork and all, I did.
Q. Did you notice the floors?
page 68 ~ A. Yes, sir.
Q. ,vas there anything wrong with the floors?
A. No, sir.
Q. Was there anything wrong with the windows?
A. No, sir.
Q. The. doors?
A. No, sir.
Q. Have you been back to the place since the tunnel was
started f
A. Oh, yes., I have been in there since then.
Q. Is the building in the same condition that it was before
they started the tunnel¥
A. Well, the floors are not, and the windows. I have not
been on top of the building.
Q. You have not been what?
A. I have not been on top of it.
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W. A. White.
Q. When you left there· everything was in good order f
A. Oh, yes.
Mr. Sacks : That is all.
CROSS EXAMINATION.
By Mr. Greer:
Q. Did you do any paint work on the house on Pine Street Y
A. No, sir.
page 69 }-

Vv. .A. WHITE,
called as a witness on behalf of the plaintiff, having been first duly sworn, testified as follows :
Examined by Mr. Sacks:
Q. Please state your name, residence and occupation T
A. W. A. White; 608 Pine Street; painter at the Naval Air
Station.
Q.- Mr. White, how long have you been living at ·608 Pine
Street?
A. Off and on since 1927.
Q. Who owns it now?
A. Mrs. Heldt.
Q. And that is right in hack of Mrs. Heldt 's store at the
corner of Chestnut and Pine Y
A. Yes, sir.
Q. Were you living at that place when they.started to work
on the tunnel Y
A. No, sir. We were living· next door.
Q. You lived on that street Y
A. Yes, sir.
.
Q. Are you familiar with the house that you live in before
they started the work on the tunnel 7
A. Yes, sir.
Q. Mrs. Heldt's home7
A. Yes., sir.
page 70 }- Q. What was the condition of the house that you
live in at the time they started to work on the tunneU
A. In good condition, sir.
Q. What was the condition of Mrs. Heldt 's store at that
time?
A. That was in good condition.
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W.A. White.
Q. Did you observe both buildings after they started work
on the tunnel?
A. Yes, sir.
Q. What was the condition of the buildings after they
:finished building the tunnel Y
.A.. Well, they started cracking. The windows started sagging. The chimneys cracked, and the foundation under the
porch cracked, and big openings were in the woodwork.
Q. You are not talking about the honse that you live in¥
.A.. Yes, sir, I am talking about the house I am living in. The
ceiling· on the porch came loose.
.
Q. Did you look under the house f Your house sits on
pillars, does it not~
.A.. Yes, sir.
Q. Could you look under the house to see the condition of
the ground under the house?
A. Yes, sir. It was wet.
Q. Did you see where the water came from that
page 71 }- went under that house?
A. It ~ame from the fire hydrant in front of Mrs.
Heldt 's store.
Q. Just what did you see about this fire hydrant?
A. They connected the meter to this fire hydrant, and at no
time for three or four months was there ever a good connection made to that :fireplug. It continued to leak the whole
time the meter was in there.
Q. Do you know where that water flowed f
A. It flowed down the sidewalk under Mrs. Heldt's store and
on down through the back yard. .
Q. Was there much water there 7
A. You could walk out there and get your shoes wet all the
time. We had grass in the back yard there., and it kept the
grass gr~wing, and it was soggy prar.ticnlly all the time.
Q. Did you see any other water around there besides what
came out of the fire hydrant?
A. Well, they had some tanks there-about 800 gallons
tanks-that tliey were filling for the drilling of those wells.
Lots of times they were not manned and were overflowing.
They flowed back into the street there.
Q. There was no one to stop the flow of water?
A. No, sir, there was no one there.
Q. Did that happen very often T
page 72 r A .. Practically every evening when I came home
from work that is the way it was.
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W. A. White.
Q. You have lived in that neighborhood about 20 some
years?
A. I was in the Marine Corps. I would come there during
my vacation and furlough. My father moved there in 1927.
Q. Before they started work on this tunnel was there any
water in front"of Mrs. Heldt's storeY
A. No, sir.
Q. There was not?
A. No, sir.
Q. Since they started work on the tunnel, aft.er they tore the
street up, how about the waterY
A. There was water up there then, because down at the next
street-I forget the name of the street; one block from therethey were pumping water right into the street there and it
had no way to go, and it backed up in the street there, also.
With this fire hydrant leaking, it just kept that street flooded
with water practically all the time.
Q. Do you know what was causing the fire hydrant to leak?
A. Sir?
page 73 ~ Q. What caused the fire hydrant to leakY
A. What corner!
Q. What caused the fire hydrant to leak!
A. It was leaking at the connection where the pipe was put
onto the meter.
Q. Did you go into Mrs. Heldt 's store after they started
work on the tunnel Y
A. Yes, sir, several times.
Q. "'What was the condition of that place since they started
work on the tunnel!
A. Vfell, she started talking about how the windows and
doors were sagging. Naturally, we looked and saw how they
were doing. She said that she was getting the contractor
there to try to straighten it out.
Q. How about the walls on the outside?
A. They started to crack. The nails started pulling through
the paper there.
Q. You did not go under the building Y
A. No, sir, I did not go under the building.
Q About how long did that condition exist as to the water 7
A. I really don't know, offhand, but I would say around
three or four months.

Mr. Sacks : Answer Mr. Williams.

Emma Heldt v. Elizabeth River Tunnel District, etc.

49

W. A. White.
page 74

~

CROSS EXAMINATION.

By Mr. Williams:
Q. Mr. White, when was it that you saw the water leaking
from the fire plug at the connection Y
A. What do you mean-when; the dateY
Q. Yes.
·
A. Well, I should say it was when they started drilling, putting those wellpoints down in there to work on the tunnel.
Q. What month was it Y
A. I don't know exactly what month it was.
Q. What year?
A. It was about May or June or July.
Q. Of what year?
A. 1948, I believe.
Q. '48?

A. No. Wait a minute; it wasn't '48. It was three years
ago this June; just about three years ago now.
Q. June of 1949 or '507
A. '50.
Q. When was it that you noticed these cracks?
A. Well, we noticed them probably around February or
March the following year.
Q. 19517
A. Yes.
page 75 ~ Q. And when did you move into Mrs. Heldt's
house?
A. I came back from California in .J anuarv 1949. I should
saY' about September or October of 1950. .,
Q. When did you notice crac~s in that house?
A. Sir?
Q. When did you notice cracks in that house?
A. In that house Y
Q. Yes.
A. That is the one I am speaking of: In her house, the one
I am living in now.
Q. That is on Pine Street, is it not?
A. Yes, sir; 608 Pine Street.
Q. Water was leaking from that fire hydrant, running up
that street and under that house?
A. It run under Mrs. Heldt 's house, in her yard and through
the back yard of her home to the rear of her store.
Q. It is a pretty low place in there where her house is, isn't
iU
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.A. Well, it was pretty low then. It had a lot of water there.
The water was running to the rear of the house.
Q. And that came from a fire hydrant where the connection
was not completely tight?
A. That is what I judged it to be, sir. That is the only
source that I could see any water coming from.
page 76 ~ Q. Did you keep any record, or anything, as to
how long they used that plugY
A. No, sir, I didn't.
·By the Court:
Q. Did you say it lasted three months?
A. About three or four months.
By Mr. Williams:
.
Q. That is more or less a guess on your part, isn't itY
A. Well, it could be a guess. It could be more or it could
be a little less, but not very much. I would not be very far
wrong.
Mr. ·wmiams: I believe that is all.
RE-DIRECT EXAMINATION.
By Mr. Sacks:
Q. I believe you said there was water running over some of
the tanks that they used?
A. Yes, sir.
,TENNIS RHODES.
called as a witness on behalf of the plaintiff, having been first
.duly sworn, testified as follows :
Examined by Mr. Sacks :
Q. Mr. Rhodes, where do you live?
page 77 ~ A. 223 Chestnut Street.
Q. You are a nephew of Mrs. Heldt?
A. Yes, sir.
Q. ·How long have you been living with her Y
A. Since '39.
Q. Were you living there at Mrs. Heldt 's while they were
working on the tunnel?
.A. Yes, sir.
Q. Were you there when they began to work on the tunnel Y
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J ervnis Rhodes.
A. Sir?
Q. Were you there when they began to work on the tunnel Y
A. Yes, sir.
Q. What was the condition of Mrs. Heldt 's building and
the one in the rear, 608 Pine Street, before they started to
work on the tunnel?
A. The condition was right well; very good.
Q. Good?
A. Yes, sir.
Q. ""\Vas there any change in the condition after they started
work on the tunnel?
A. Yes, sir.
Q. What was the change T
· A. The first change was the floor getting out of
page 78 ~ level and the tables began to rock.
Q. Are you talking about the store nowt
A. Yes, sir. The back door in particular began to sag so
they could not open it over 10 inches. The door had to be
taken down and cut so that they could get it open.
Q. Do you know what caused that condition Y
A. I would say that some water caused a settlingMr. Greer: I object to that, Your Honor.
The Court: Objection sustained.
By 1\fr. Sacks :
Q. Did you see any water there?
A. Yes, sir.
·
Q. Where did you see the water!
A. Water was overflowing from some tanks that was sitting in front of the store of Pine Street and Chestnut Street,
and a fire hydrant was turned on and water was continuously
streaming from the :fitting on the fire hydrant.
Q. Where did that water flow?
A. The water was draining over the sidewalk which was
overrunning from the tanks and fire hydrant, combined.
Q. And where did that water go Y
A. It was going under the building.
Q. You have been there since 1927 Y
A. '39.
Q. '39?
page 79 ~ A. Yes, sir.
Q. Prior to the construction of the tunnel was
there any water standing in front of Mrs. Heldt~s store?
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Jennis Rhodes.
A. No, sir.
Q. After they :finished the tunnel was any water standing
in front of the store Y
A. Occasionally, yes, sir.
Q. Is it lower than it was before they started work on the
tunnel Y
A. Yes, sir.
CROSS EXAMINATION.
By Mr. Greer:
· Q. Mr. Rhodes, you spoke of the water overfl.owing the
tanks and hydrant. Where were these tanks located Y
A. The tanks were sitting in the street at the intersection
of Pine and Chestnut Streets-two large tanks.
Q. They were sitting where Y
A. They were sitting at the intersection of Pine and Chestnut Streets.
Q. Do you mean right in the intersection?
A. No, not rig·ht in the intersection.
By the Court:
Q. How far away were they from the building?
A. 15 or 20 feet.

page 80

~

By Mr. Greer:
Q. On which side of Pine Street were they?
A. The side the tunnel is on.
Q. They were over on the construction side?
A. That is right, yes, sir.
Q. How long did you notice this water from the fire hydrant?
A. That water ran approximately from two to three months.
Q. When did yon notice it Y
A. I noticed it when they started setting wellpoints for
pumping the water from the tunnel.
Q. About when was this Y
A. Sometime in late '50.
Q. I did not hear you.
'A. Sometime in late '50. I can't remember the correct date.
Q. Did you observe this water running continuously during
that timef
A. Yes, sir.
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page 81 }

IDA WHITE,
called as a witness on behalf of the plaintiff, having been first duly sworn, testified as follows:·
Examined bv Mr. Sacks :
Q. Please· state your name and where you reside.
A. Ida White; 608 Pine Street, Berkley.
Q. You are the wife of Mr. White who just testified?
A. Yes, sir.
Q. You rent this place from Mrs. Heldt Y
A. That is right.
Q. How long have you been living in that same place, off
and on?
The Court: Isn't all of that covered by her husband Y
By Mr. Sacks:
Q. Are you familiar with the time that they began to construct the tunnel?
A. Yes.
Q. Is the house that you live in now in the same condition
as it was before the tunnel was started?
A. No, it is not.
Q. "What is wrong with it Y
A. v\Tell, there is a lot wron~ witl1 it. The doors and windows are all sagged.
page 82 } Q. Let me ask you this : Did you happen to see
any water in front of your house or in front of
Mrs. Heldt's house?
A. Yes, I did.
Q. When did you observe that water there?
A. Well, I don't know the date.
Q. I mean, before or after they started on the tunnel Y
A. It was after they started the work.
Q. Did you see whore that ,:rater was coming from T
A. Well, most of it came from the fire hydrant that I saw
leaking, and some of the barrels or drums out the-re were
overflowing at times.
Q. You say that the fire hydrant was leaking?
A. Yes.
Q. You could see that, could you Y
A. Yes, I could see it.
Q. What is that?
A. I said yes, I could see it.
Q. You say that other water came from barrels?

. I
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Ida White.
A. They had an opening, and sometimes they would be
overflowing.
Q. Was anybody there to attend to that water when it was
overflowing?
A. Not that I saw.
page 83 ~ Q. Was there much water thereY
A. )Yell, it would be way up over the sidewalk at
times, up to the curbing· practically all the time.
Q. And where did that water flow?
A. Well, most of it went in her direction.
Q. Under her house?
·
A. Yes.
Mr. Sacks: That is all.
CROSS E~MINATION.

By Mr. Greer:
..Q. Mrs. White, did you ever see this water flowing under
the houseY
A. Well, you would see it up to the house. I did not look
under, but I would say it did go under.
Q. And when did you notice the flow of this water?
A. Well, it was when they were digging down in front of
our house. I don't know the exact date, lJut it was whil~ the
tunnel work was in progress.
Q. Could you give any approximate date as to the months Y
A. Well, I don't know that I could.
Q. You stated, I believe, that most of this water came from
the fire hydrant Y
A. Well, it was leaking all the time. I just think that is
where it came from.
page 84 ~ Q. You don't know!
A. Well, I could see it. It may have come from
other places, too.
RE-DIRECT EXAMiNATION.
By Mr. Sacks:
Q. Mrs. White, was there any water under your house after
they started working on the tunnel Y
A. Sometimes there was.
Q. Before they started on the tunnel was there any water
under your house Y
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H. R. Forlines.
A. I never saw any.

••
page 86

~
•

,ff:•

H. R. FORLINES,
called as a witness on behalf of the defendants, having been
first duly sworn, testified as follows :

•
Q.

By whom are you employed 7
A. E. V. Williams Company here in Norfolk.
Q. Were you employed by them in connection with the
building of this tunnel f
A. Yes, sir.
Q. What position did you occupyY
A. I was foreman over there in charge of the excavation.
Q. As foreman, where was it necessary for you to be in
connection with your work?
A. Well, I had a crane, and sometimes two cranes, and a
bunch of trucks over there hauling the material out of the
tunnel entrance and disposing it in different areas.
page 87 ~ Q. During the period of time that the wellpoints
were being· jetted down, were you on the job at that
locality?
A. Yes, sir.
Q. Did you have occasion to he !lt or near the corner of Pine
Street and Chestnut Street during that time Y
A. Yes, sir.
·
. Q. And how frequently?
A. Every day, aU day, nine hours.
Q. Tell the jury, vlease, whether or not yon noticed any
water running from where the plug was connected to the hose
that ran to the tanks.
A. Yes, sir. They had big tanks out by the side of the
excavation, and a hose from the fire hydrant running through
a. meter to the storage tanks.
Q. And where it was connected was water dripping out of
that, or what?
A. A little bit, yes, sir.
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H. R. Forlines.
Q. How much would you sayY
A. When they would turn it on and when they would get
the tank full, they would cut it entirely off and there would
be no drainage. When they would cut it on there would probably be a little stream about the size of a pencil.
Q. Where was t4at tank that you speak of located t
A. Out on the side of the excavation in Chestnut
page 88 ~ Street. You know, they cut Chestnut Street in two
and cut a ditch all the way through across Chestnut Street.
.
Q. If that tank overflowed where would that water from the
overflow go?
A. Down in the excavation area; do,vn in the cut.
Q. Where they were cutting the tunnel through?
A. Yes, sir.
Q. Did you ever see any excessive amount of water around
there unless it was raining?
A. Not to amount to anything, no, sir.
Mr. ·wmiams: Answer this gentleman's questions.
CROSS EXAMINATION.
By Mr. Sacks:
Q. You were not interested in the water, were you, Mr.
],orlines?
A. No, I did not pay for it.
.
Q. Do you recall that at times it was so muddy there that
people could not walk on the sidewalk Y
A. I never did, only right after a rain, and not on the sidewalk then.
Q. On the street then?
A. No, sir.
Q. You never noticed it?
A. No, sir. I went in and out of her store several times a
a day, every day.
·
page 89 ~ Q. And yon say that at times water did leakY
A. Sir?
Q. The water did leak at times Y
A. A little bit, yes, sir.
Q. Did you ever see the water overflow the tanks there?
A. Oh, yes, sir.
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H. R. Forlines.
Q. And that water would go down into the street, wouldn't
iU
A. It would go down into the excavated are.a.
Q. Wouldn't it go the other way, too?
A. No, sir.
Q. It never did?
A. No, sir.

Mr. Sacks: That is all.
Mr. Williams: May it please the Court, I would like to introduce in evidence Section 1119 of the City Code, reading as
follows:Mr. Sacks: I object to that. I submit that Your Honor
should first rule on whether or not the ordinance is applicable.
The Court: There is evidence before the Court that the
building had been there 50 years. What is the
page 90 ~ effective date of this ordinance?
Mr. Williams : This ordinance is in the 1920
Code, and it reads as follows:
'' All buildings shall be at all times provided with proper
met~llic gutters and downspouts or leaders for conducting
water from the roof to the ground or street in such manner
as shall protect the walls and foundations· from damage; and
in no case shall water from roofs be allowed to flow upon sidewalks, but shall instead be conducted by drainpipe or pipes or
some form of conduit under the sidewalk to the gutter."
The Court: I gathered from the statements made concerning that this morning that at the time of the construction of
this building it was built in the County of Norfolk and not
in the City of Norfolk, and when this ordinance was passed it
would not have any effect on construction already in existence.
I think you can show by evidence whether or not they complied with it.
Mr. Williams: Your Honor, some ordinances read that
'' All buildings when constructed shall have,'' but this refers
to "All buildings shall be at all times" in the City of Norfolk. If I have one here now that was constructed 100 years
ago, it would be my duty under this ordinance to
page 91 ~ have the downspouts t.o carry to the curb and
away from the foundations. This ordinance was
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L. B. Rogers.
drawn so that is is applicable to all buildings, no matter when
they were constructed.
The Court: I think you can .show how this building was
constructed. You may show that it was not constructed to
meet that ordinance. Whether or not the difficulty here· resulted from that is for the jury to say. You may put it in for
whatever it is worth.
L. B. ROGERS,
called as a witness on behalf of the defendants, having been
first duly sworn, testi:fiefid as follows :

*

•

•

Q. What is your occupation, Mr. Rogers!
A. Superintendent of construction on that side, I was.
Q. For whomf
A. Tidewater Construction.
Q. Speak up.
A. Tidewater Construction Company.
1>age 92 r Q. What was your position in the year 1950 during the construction of this tunnel a pp roach Y
A.· I was superintendent.
Q. Were you superintendent of the project in Berkley!
A. Yes, sir.
Q. In your job as superintendent were you on that job site
at all times during working days, every day?
A. Yes, sir.
Q. Mr. Rogers, did you have occasion to use a fire hydrant
on the corner of Pine and Chestnut Streets?
A. Yes, sir, I did.
Q. Would you state what that fire hydrant was used forf
A. That fire hydrant was used to put water in the tank that
we were using a pump from to put in wellpoints-the pumping system, as we call it.
Q. How did the water get from the hydrant to the tank¥
A. By a hose. We had a meter fastened on the hydrant.
Q. What sort of meter was this Y
A. One of the city meters.
Q. To show the amount that was used; is that correct f
A. Yes, sir.
Q. And where were these tanks located Y
page 93 ~ A. Right alongside of the cut; on the Pine Street
side.
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L. B. Rogers.
Q. They were over in the jolJ ·site next to the excavation Y

A. That is right. .
Q. Mr. Rogers, did you have occasion to notice whether or
not there was any leakage from this fire hydrant Y
A. Well, there was a small amount that leaked from it, yes.
Q. When did that leak?
A. That was when the hydrant was turned on; in other
words, when we were using the water.
Q. How much water did you observe around that fire
hydrant?
A. A very little bit.
Q. Did you or did you not at any time ever observe water
which ran from the fire hydrant running over onto and under
the plaintiff's property Y
A. No, sir. I never saw·that much to run over on the property.
Q. When was the fire hydrant used, Mr. Rogers, for the
wellpoints Y
A. In the latter part of September.
Q. For about what length of time was it used Y
A. You mean for the period of the job?
Q. For the period when these wellpoints were
page 94 ~ inserted in September, for about _what length of
time was that used f
A. I would say about two weeks; from two to three weeks.
By the Court:
Q. From two to three months f
A. Weeks.
By Mr. Greer:
Q. Was the hydrant used for anything after thaU
A. Yes, sir.
Q. What was it used for then?
A. We used some water from that same hvdrant for some
sand drains that we drove down in the cuts "to run water in
them.
Q. And how was the hydrant connected then Y
A. By the same means that it was when we used it for the
other.
Q. Did the water run into the tanks as before?
A. Yes, sir.
Q. About when was it used in this wayY
A. You mean for the sand drains Y

.
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L.B. Rogers.
Q. For the sand drains?

A. I would say in January.
Q. Of 1951?
A. Yes, sir.
page 95 ~ Q..For about how long a period was it used during that time?
A. Four or five weeks, I would say.
Q. Mr. Rogers, when this was being used, first for the wellpoints and then for the sand drains, would this fire hydrant be
running constantly?
A. No, not constantly. We would fill the tank and use the
water out, and then turn the fire hydrant back on and fill the
tank again.
.
Q. Did you ever notice any other water from the job-not
natural drain water? Did you eyer notice any other water
that was flowing onto the plaintiff's property?
A. No, sir.
Q. And these two purposes you have said were the only
things that the fire hydrant was used for. Is that correct?
A. Yes, sir.
Q. Mr. Rogers, about how long would it take to fill up the
tanks?
A. I would sa.y ahout 15 minutes. If I recall correctly, it
was about a two thousand gallon tank.
Q. And how frequently would you be filling these tanks?
A. Well, on the piles in jetting the points down, that was
used pretty frequently because you use quite a bit
page 96 ~ of water.
Q. How long was it,
A. Approximately five hours a day. That is altogether.
Q. That would be altogether, cutting it on and off; is that
correctY
A. Yes.
Q. And about how frequently would you use it when you
were filling the tanks for the sand drains at a later date?
A. About four or five times, I would.say, in 24 hours.
Q. As to this tank that was used both for the wellpoints and
the sand drains, you say it was located· by the excavation?
A. Yes, sir.
Q. Where would any water, which overflowed from this
tank, go to?
A. Which overflowed from the tank?
Q. Yes.
A. Well, the majority of it would have gone back down in
the cut.
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L.B. Rogers.
Q. As to this tank over on the excavation, how far would
that be from the plaintiff's property?
A. Approximately about 40 feet.
Q. Mr. Rogers, did you have someone whose job it was to
turn this hydrant on and off Y
A. Yes, sir ; some of the workmen.
page 97 ~ Q. And they would be on the job at the hydrant
when they were using the hydrant; is that correct?
Mr. Sacks: Unless he saw them, he would not know whether
they were there or not.
The Court: Unless he was there, himself, he would not
know.
By Mr. Greer:
Q. You did have a person who would turn the hydrant on
and off to :fill these tanks; is that right Y
A. Yes, sir.
Q. The man's job was to turn it off when the tanks were
:filled; is that correct?
A. Yes, sir, that is right.
Q. And he would do thatMr. Sacks: I object to that.
The Court : Objection sustained.
Bv Mr. Greer:
· Q. Mr. Rogers, was there a fence or barricade of any kind
around the job!
A. Yes, sir.
Q. Will you describe how that ran near the plaintiff's property?
A. That was right along back of the curb.
·Q. Would that be on the street side of the curb?
}..... No, sir; it was on the sidewalk side.
page 98 ~ Q. On the sidewalk side?
A. Yes, sir.
Q. On the curbline ; is that correct?
A. Yes, sir.
Q. w·as the sidewalk at any time blocked by anyone as a result of your work?
A. Not to my knowledge, no sir.
Q. In tearing up Chestnut Street and putting the cut
through there, and putting it back, were the curbline and sidewalk ever moved Y
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A. No, sir.
Q. The curbline and sidewalk on Pine and Chestnut Streets
were not moved Y
A. No, sir.
Q. Did you put Chestnut Street back in after the excava- ·
tion was completed when that bridge was· built across Y
A. Yes, sir.
Q. You did the work on the bridgeY
A. On the bridge.
Q. And how far back from the bridge did you do that work Y
A. I guess I went about 75 feet.
Q. Where would that take it in relation to the plaintiff's
property?
A. Approximately 20 feet back from Pine Street.
page 99 ~ Q. Was that street put in according to the plans
and specifications furnished you Y
A. Yes, sir.
Q. Was that street put in to run into the grade of the existing city street Y
.A. The engineers set the g·rades, yes, sir.
Q. Mr. Rogers, did Tidewater Construction Corporation
have any heavy equipment or rolling stock on the joM
A. We had one crawler crane and truck crane. Other
than that it was just a stake-body truck and pickup truck.
Q. You did not use any other equipment other than that Y
A. No, sir. That was all the equipment that we had-that
is, heavy equipment. ·
Q. Mr. Rogers, did you have occasion as superintendent to
remove or change any watermain in Chestnut Street or Pine
Street?
·
A. Yes, sir.
Q. And what was that?
A. We made a connection from Chestnut Street into Pine
Street for fresh water-I mean, city water.
Q. What sort of connection Y What was the. purpose YDescribe the operation.
A. The waterline running up Chestnut Street had to be cut
off, of course, for the cut to be put in. We taken
page 100 ~ it on Chestnut Street and hooked it into Pine,
which made a loop, mote or less, around in that
area.
Q. What sort of main was that Y Was that for fresh water
or was that a drain Y
A. That was fresh water.
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Q. Was the water cut off when you made the changeover!
A. Yes, sir; it had to be.

Q. Was there any leakage during the time you were making
the changeover from this watermain Y
A. No, sir.
Q. Was there any drain or storm sewer that was ·changed
there by Tidewater Construction Corporation?
A. No, sir.
Q. Mr. Rogers, going· back to when the wellpoints were put
in, when the first stage was put in was there any water that
was pumped out in the vicinity of Chestnut and Pine Streets T
A. When they were put in Y
Q. When they were first put in?
A. After we got some of the points in we hooked up a pump
for just a few days and pumped it into Chestnut Street. That
was on the opposite side of the street.
Q. The opposite side from the plaintiff's property Y
A. Yes, sir.
Q. Did you ever observe any of that water
page 101 ~ running over onto the plaintiff's property?
A. No, sir.
Q. Do you know if the water ever did run over on the plaintiff's property¥
·
A. I never did see it, no, sir.
Q. And you were there everyday; is that correct T
A. That is correct.
Mr. Greer:

Answer Mr. Sacks .

•
page 107

~

•
*
Q. Mr. Rogers, Pine Street was a cobblestone street, was it
noU
A. Sir?
Q. Was Pine Street a cobblestone street at that time?
A. Yes, sir, it was at that time.
Q. Did Tidewater Construction Corporation pave. over
that?
A. No, sir, we did _not pave over it.

•

•

•

•
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page 108 ~

•

•

•

•

•

MELVIN E. HUFF,
called as a witness on behalf of the defendants, having been
first duly sworn, testified as follows :

•

•

•

Q. Mr. Huffman, by whom were you employed at the time of
this tunnel excavation Y
A. I was the representative of Moore Trench Corporation,
whose. business it is to dewater ground for con
page 109 ~ struction work.
Q. Were you on the job over in Berkley?
A. Iwas.
Q. What was your capacity over there!
A. I was an instructor to instruct the men on installation
and operation of this system. You might say that I was supervisor.
Q. Were you there at the time the wellpoints were being
jetted down Y
A. Yes, sir, I was.
Q. Did you have occasion to use the fire hydrant on the
corner of Chestnut and Pine Streets Y
A. We did, yes, sir.
Q. Were you at that corner day by day?
A. I had occasion to be there every day that the hydrant
was used during the wellpointing.
Q. Did you notice any leakage from this :fire hydrant Y
A. I noticed leakage to the extent that you would normally
find where the connections are not perfect. I have used many
hydrants and this was no more than you would usually find
leaking around the fitting that was not exactly perfect. It was
not leaking to any extent that it would cause any hazard.
Q. How much water would you observe around that hydrant?
A. It would be hard to say, except an estimate.
page 110 ~ You say how much was around the hydrant on
the ground?
Q. Yes.
A. Well. there was no water to amount to anything. I
don't recall any water to amount to anything, to have taken
notice as to how much was there.
4
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Q. Will you state whether or not you ever noticed any
water flowing from around this hydrant over onto the plaintiff's property!
A. No, sir.
Q. In putting down these wellpoints and operating them.
clid you have occasion to discharge any water in the vicinity
of the plaintiff's property!
A. Yes, we did.
Q. When was that, and would you describe thaU
A. That was about the first week of operation. The discharge pipe was laying along the curb opposite the property
-the discharge pipe was run along the curb to the extent that
the water was discharged away from the property. The
volume of water being discharged was very negligible, because
I had occasion to check the discharge. It was my job, and
I was concerned that they were pumping no more water than
they were. I had thoug·ht possibly that the points that we had
installed mig·ht have been plugged.
Q. And was this on the side away from the plaintiff's property, did you say Y
page 111 ~ A. Away from the property, yes.
Q. For how long did that continue?
A. Not more than one week-intermittent periods. That
was not a continuous pumping. The pumping was only done
during a few hours, maybe, of the day.
Q. Would you state whether or not you observed any of this
water covering the street or running over into the plaintiff's
property?
A. I did not observe it, no, sir.
Q. Was there any other discharge station set up for these
wellpoints 7
A. There was.
·Q. Where was that!
A. As I recall, it was one block beyond the property in qu~stion, at the next intersection toward the river, running parallel
with the tunnel now. I don't recall just what the name of the
street was, but I believe it was Mulberry. Well, I can't state
the name of it, so I would not say unless I looked at a map and
could point it out.
Mr. Greer: Will you mark this, Judge?
The Court: Defendants' Exhibit 1.
A. Here is Pine Street right in here, and Chestnut Street
here. This the property.
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By Mr. G,reer:
Q. That is the plaintiff's property?
A. This point here is where the pumping station
was set up.
Q. Where did that water runt
A. This water ran out Mulberry Street. We discharged
the water along the street in an enclosed pipe.
. Q. ,¥here did that run toY
A. To a manhole located somewhere in this vicinity here.
Just the exact location, I ~ould not state.
·
Q. Would you indicate for the record what corner that is!
A. This would be in the vicinity of the corner of Mulberry
and just beyond Pearl Street.
Q. ]\fr. Huff, would you say whether or not the object of
using these wellpoints is to keep water away from the cutY
A. That is right; to keep all water away from the vicinity
of the cut.
.
·
Q. Mr. Huff, you were only using the fireplug for jetting
down the wellpoints Y
~
A. For jetting them down; that was the purpose.
Q. About how long did you use that :fireplug?
A. I would say the maximum would be two we~ks.

page 112

~

Bv Mr. Sacks:
"'Q. How many weeksY
The Court: Two weeks.
page 113 ~ .A. The maximum time now. That would be
an estimate.
By Mr. Greer:
Q. That was for the wellpoints only?
Mr. Sacks: If Your Honor please, I object to counsel leading.
The Court: Objection sustained.
By Mr. Greer:
Q. Mr. Huffman, did you have occasion to use that fire hydrant for any other purpose Y
A. No, sir.

•

•

page 116 ~

•

•

*
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L. F. ARNEY,
called as a witness on behalf of the defendants, having been
first duly sworn, testified as follows :

•

•

Q. What is your occupation, Mr. ArneyY
A. Foreman for Tidewater Construction Company.
Q. What was you occupation at the time of the construction
of this tunnel approach Y
A. I was concrete foreman.
Q. Mr. Arney, will you state whether or not you were on the
job over in the Berkley section during the whole operation Y
A. "\Vell, I was on the job except for about two months.
Q. Did you have occasion, Mr. Arney, to see a fireplug on
the corner of Chestnut and Pine Streets being used T
A. Yes, sir.
Q. Would you state what you observed in regard to any
water coming from that fireplug?
page 117 ~ A. Well, the only water I could see was where
~ater coming from that fireplug?
then we would cut the hose off and there would be some drain
from the plug.
Q. During the time you were on the job did you ever see
any water from this hydrant running over onto or under the
plaintiff's property?
A. No, sir.

•
page 119

~

•

•

J. R. LILES,
called as a witness on behalf of the defendants, having been
first duly sworn, testified as follows :

•
page 120

~

•

•

•

•

Q. And what is your position, Mr. Liles?
A. General Superintendent of Tidewater Construction Corporation.
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Q. And how long have you been with them?
A. Approximately 12 years.
Q. And how long have you been doing eng·ineering work?
A. 13 years.
Q. Do you have an engineering degree, Mr. Liles Y
A. Yes.
Q. From where?
A. From Clemson College in South Carolina-a Bachelor
of Civil Engineering.
Q. Mr. Liles, would you state what your job was in connection with this construction of the tunnel approach of the
Berkley section?
A. Well, I was Project Manager for Tidewater Construction
Corporation for the entire part of our job in constructing the·
bridge-tunnel. The ref ore, I had the Norfolk end, the Berkley
end, and the Portsmouth end of the construction which Tidewater performed.
Q. In your job did you have occasion to visit all of the job
sites?
·
A. Yes, I visited all of the job sites at least once a day, and
sometimes several times during the day.
Q. Mr. Liles, do you recall over on the Berkley
page 121 ~ job site the use of a fire hydrant at the corner of
Pine ·and Chestnut Streets?
A. Yes.
· Q. Would you state whether or not you saw any water coming from this hydrant or around it?
A. I never saw any water coming that would ·be enough to
cause me to take notice.
Q. Would you state whether or not you ever saw any water
flowing over onto or under the plaintiff's property?
A. No, I did not.
Q. Mr. Liles, as Project Manager, would you state whether
or not this job was done in accordance with the plans and
specifications furnished Tidewater?
A. Yes, it was.
Q. 1Vas this jol1 done in accordance with the best engineering practice?
A. To the best of my knowledge, it was, yes.
Q. In regard to Tidewater's work in the contract with the
Elizabeth River Tunnel District, how were vou to do that
work? Were you hired to do the complete job"'?
A. We were hired to do the complete job on the portion
that we had the contract for, which was the approaches to the

.

.
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tunnel, including the portal section of the tunnel proper. So,
we were hired to do a complete job for the Tunnel
·
.
page 122 ~ Commission.
By Mr. Sacks:
Q. Do you know that of your own knowledge, or is that
what you were told?
A. I know that of my own knowledge. I have access to the
contracts, sir.
Q. You saw the contracts?
A. Yes, sir. I had a copy of the contracts .in my file.
By Mr. Greer:
Q. And this job was for the end result of the job; is that
correct?
A. I beg your pardon?
Q. You were to do the job according to the plans furnished
you, but your individual day-to-day work was according to
your own methods. Is that correcU
A. That is correct.
Q. Mr. Liles, did you subcontract any of this job over on
the Berkley project?
A. Yes. We had several subcontractors, but the largest
individual subcontractor was the E. V. Williams Company.
Q. And what was that contract for?
A. They carried out the excavation. of the approach, and
placed a fill for the approach to the bridge.
page 123 ~ Q. What type of contract was that?
A. That was on a unit price basis, which means
they get so much per yard for the amount of material excavated, or so much a yard for material placed in a fill.
Q. Would you or would you not tell them how to dig-in
other words, the actual operations that they were doing?
.A. They had a foreman on the job who actually supervised
their end of the work. We gave them a proposed schedule of
operation, and from there on they would supervise their own
work.
Mr. Greer : That is all.

CROSS EXAMINATION.
By Mr. Sacks:
·Q. Mr. Liles;_
1\fr. Greer : Just a minute.

One more question.
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By Mr. G.reer:
Q. Mr. Liles, as to Pine Street which ran by the plaintiff's
property, would yoti state what kind of surface was on there?
A. Pine Street was a cobblestone street.
Q. Will you state whether or not Tidewater did any resurfacing there?
A. We did not. We tiled into the corner of
page 124 ~ Pine and Chestnut Streets.
Q. In regard to Chestnut Street running from
the bridge, did Tidewater do any work on Chestnut Street Y
A. Yes; the length of the excavation on each side, plus approximately 40 or 50 feet beyond that. It was necessary to
repave Chestnut to tie into the existing streets.
Q. Where would that be in relation to this property; how
far back?
.A. I would say to approximately about the center of her
store.
·
Q. Would you say whether or not this was done in accordance with the plans and specifications furnished you Y
A. It was done in accordance with the plans and specifications.
·
Q. Was this street running into the existing street?
A. That is correct.
·
Q. Would it be running· into the same grade of that street?
A. Yes; tied right into the same street, into the same grade.
Q. Will you state whether or not this sidewalk, and the
curbing along the sidewalk, in front of plaintiff's store was
disturbed or moved?
A. On the side of the store we used the existing
pag~ 125 ~ curbing and laid new paving against it. It was
not removed.
·
Bv Mr. Sacks:
~O. Mr. Liles, all the work that was done there by you and
by Williams and others was necessary to complete the tunnel,
wasn't it?
A. Yes, sir.
Q. All of it was done to build the tunnel?
A. Yes, sir.
Q. "\Vould you say that about 15 gallons of leakage of water
a dav would be de minimis?
A." I would not say, Mr. Sacks, because I did not notice that
close. There was no large amount of water that I could see
leaking there, so I did not pay particular attention to it.
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Q. If there had been as many as 15 g·allons a day that would
·
leak there, would that be substantial Y
A. No, sir; that woul~ be very little water.
Q. Very little water?
A. Yes, sir.
Q. Even though it went on for two months Y
A. It would still be very little water.
Q. In comparison with what you used there?
A. In comparison in what you would use in your own home·
to take a shower.
Q. That is 900 gallons in two months 1
page 126 ~ A. It is still very little water.
Q. So you did not take notice of that, did you Y
A. That is correct.
Q. Was Chestnut Street changed Y
A. Only in the block between Middleton and Pine Streets.
Q. Near her place, wasn't it Y
A. Yes, sir, that is correct.
Q. What effect does that have on the water?
A. The flow of water is still in the same direction that it was
previous to when the tunnel was cut across there ..
Q. Doesn't it flow toward her store?
A. The water flows toward the Elizabeth River down Chestnut Street. That was always the flow of the water.
Q. That street- has been raised, hasn't it?
A. That grade may be a little higher. The original flow of
water was always down Chestnut Street to the river. The
river is down this way. The original flow of water was always
along Chestnut Street in front of her store, or down Pine
Street toward the Berkley Machine Works.
Q. And this chang·e of grade did not change the
page 127 ~ flow of water at all?
A. The flow of water along those two streets is
the same as it was before the tunnel was cut through.
Mr. Sacks : . That is all.
RE-DIRECT EXAMlNATION.
By Mr. Greer:
Q. Mr. Liles, in regard to the amount of water., how would
that compare to a. rainfall-15 gallons?
A. It would not even compare. You would not notice it.
Q. Was this street accepted by the City after the work was
completed?

Supreme Court of Appeals of Virginia

72

W. E. Hoggard, Sr.
A. Yes, sir~
Mr. Greer: That is all.

•
page 136

•

•

•

•

~

W. E. HOGGARD, SR.,
called as a witness on behalf of the defendants,
having been first duly sworn, testified as follows:

•

•

•

Q. What is your business?
A. General contractor.
Q. How long have you been a contractor, sir?
A. I have been in business since about 1918 with my father.
Until 1946 we were associated together. Since '45 I have been
carrying it on by myself.
· .
.
Q. Mr. Hogg·ard, did you have occasion to make an examination of the property belonging to Mrs. Heldt on Pine and
Chestnut Streets-in the house on Pine Street f
A. Yes, sir.
Q. When was this examination made., sir¥
A. (Referring· to paper). I made one inspection on N ovember 20, '51, and another on February 5, '52, and another one
on February 15, '52.
Q. Will you state what you examined and what inspection
you made?
A. Well, we went over the whole house. Mrs. Heldt showed
us the things that s11e was complaining aboutpag·e 137 ~ the settlement of the building; that is, both buildings. ·we went over it and checked it over.
We found, according to her statement, that the store and
dwelling on Chestnut Street had been remodeled in 1944. They
put in new sills and new joists and new flooring on the first
floor. vVe cl1ecked that over. It is pretty level except there
were a few places where there vi7as shrinkage or overloading,
or something like that.
As to the outside walls., some of them were running up and
downhill. Some of the walls, where the bricksiding is on,
showed. that it was out of plumb as much as three quarters of
an inch in four feet. Then right above the same place it
showed the windows sills were leaning in the opposite direction. Some of the corners were leaning as much as three

I.
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inches in 8 or 10 feet. The window frame right next to it was
plumb.
My conclusion was that all of that settlement had occurred
before the bricksiding was put on, and also before the floors ·
and joists were put in.
vVe checked the walls. The walls downstairs are sbeetrock-four-foot sheets. The walls are not even cracked.
We went upstairs. The upstairs is papered. She claimed
that the settlement occurred while the tunnel operation was
going on. The paper is not even cracked.
page 138 ~ Q. What did you observe, Mr. Hoggard, in regard to the settlement shown on the siding and
upstairs as compared to the settlement that was shown on the
bottom-the foundation and floors f
A. The settlement upstairs was greater than the settlement
downstairs; that is, the downstairs only looked 1ike it was a
matter of just a little bit of a sag between the bearings-that
is, the foundation. · Upstairs in some places it was settlec"\ in
.the opposite direction from what it was downstairs.
Q. What would that indicate to you as a builder?
A. That would indicate to me that it had settled before the
·J
downstairs was remodeled.
(Photograph was handed to the Court by Mr. Greer.)
The Court: Defendants' Exhibit 2.
·By Mr. Greer:
Q. l\fr. Hoggard, I show you Defendants' Exhibit 2. Would
you tell the jury what from your observation on your inspection there, this shows in regard to the settlement and condition of that building·?
A. This picture was taken from the Chestnut Street side in
front of the store. I don't know which is north and which is
south over there, but this corner is toward the river. This
corner of the building is out of plumb three inches. This brick
column is perfectly plumb. If this building had
page 139 ~ moved from the second floor over there three
inches since this column was put up, it would also
move the column over, too. Everyone of the columns on that
building was plumb.
Q. Will you state whether or not the building was out of
plumb before the columns were put in there f
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A. Yes, sir, it was bound to have been.
(Another photograph was handed to the Court and was
marked "Defendants' Exhibit 3. ")
By Mr. Greer:
Q. Mr. Hogg·ard, I show you.Defendants' Exhibit 3 which
was taken in front of the building. Would you please tell the
jury from your inspection of the building what that picture
indicates to you?
A. This walk right down here was originally a driveway to
a garage. That walk is sloped from the curb back toward the
building. All the water that falls on it drains back and goes
under the building. This dirt is piled up outside above the
wood foundation of the building·. From. the looks of it, it has
been draining there for years and years .. It could not have
happened that much in a year or two, anyhow.
Q. Mr. Hoggard, will you state what you observed in regard
to the position o'.f the building in relation to the grade of the
sidewalk?
·
page 140 ~ A. Well, in looking at the building I would
judge it is 75 years old or more. I think that
building was put there before the street was ever graded back
in the old days.
Mr. Sacks: If Your Honor please, I certainly object.
The Court: Disregard what he thinks if he doesn't know.
By Mr. Greer:
Q. Just in regard to the present sidewalk? .
A. The present sidewalk has sloped back to the building.
There is no curb at the corner of the streets-that is., Pine and
Chestnut. There is no curb right at the corner. The sidewalk
drains back to the building. The dirt underneath the building
is a foot or more below the dirt on the outside of the building.
Most all of the water that ever comes down that street, especially in a heavy rain, will run under the building, arid all of
the roof water has to run under the building.
Q. Why is that?
A. That is because the building· is below the present level of
the street and the lot surrounding.
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Q. Did you observe whether or not there was any guttering
or downspouts on this house?
A. No guttering.

page 141

r

(Another picture was handed by Mr. Greer to
the Court and was received and marked '' Defendants' Exhibit 4. ")
By Mr. Greer:
Q. Mr. Hog·g·ard, I show you Defendants' Exhibit 4. Will
you please tell the jury from the inspection you made of the
building what this picture represents?
A. This cornice up here shows where the water has been
leaking throug·h the .roof down into the cornice. That roof is
a tin roof on this part. It is very old and it is rusting out and
it is badly in need of painting. It is leaking in several places.
Q. Would you say that was of long or shortstanding T
A. That is of longstanding. That has been there years and
years; probably older than I am. There is a paper roof on
this upstairs porch. That has all blown off and rotted. This
siding has been there 15 years or more.
(Another photograph was received and marked Defendants'
Exhibit 5.)
.
By Mr. Greer:
Q. Mr. Hoggard, did you in your inspection inspect a vestibule located on the south side of the house?
A. Yes, sir.
·
·
Q. Does this picture represent thaU
A. This is the vestibule, yes, sir. That is the side of the
vestibule. The entrance is on the opposite side. ·
page 142 ~ At this cornice the wood shingles and the window
are sloped three quarters of an inch in 4 ft. going
toward the house. The opposite side is perfectly level. The
doorjambs are level and tbe sides are level. The floor in this
vestibule is perfectly level. That shows that this particular
thing went clown before that floor was ever put in, because the
floor is resting on the same foundation that the sides are resting on. If one would have g·one down, the other was bound to
have gone down.

76

Supreme Court of Appeals of Virginia

W. E. Hoggard, Sr.
Q. Will you state whether or not then that settlement is of
longstanding or not?
·
. A. It occurred before the 1944 period when she remodeled.
I don't know whether it occurred before the outside siding was
put on or not.
Q. Mr. Hoggard, did yo1;t also have occasion to inspect the
house·at 608 Pine Street,
A. Yes., sir; back of this store. I also found that the tin
roof had rotted out around the vent pipes coming from the
bathroom.
Q. Did you make a personal inspection of the roof?
A. Yes, sir. I carried a ladder from Portsmouth and went
up there. Where the back portion had been added onto the
front, that was built up of galvanized iron. Where the two
joints come together, that seam was pulled apart.
Q. And what would cause that seam to be pulled
page 143 ~ apart there t
.A.. I would say expansion and contraction.
Q. Would that cause the roof to leak?
A. Yes, sir. That is probably partly due to the fact that
one was new metal and one was old metal, and it is hard to
work the two together and make a proper joint.
Q. On what part of the building was the old tin roof?
.A.. The old tin roof is on the front part.
(A photograph was received and marked ''Defendants' Exhibit 7. ")
By Mr. Greer:
Q. Mr. Hoggard, I show you Defendants' ~xhibit 7 and ask
you to tell the jury from your inspection what that represents
in reg·ard to the house on Pine Street?
A. T.bat shows the pillars under the house-you might say
under the center of the house. This shows where it was put
up out of common brick. It is a soft brick 'that has not been
properly burned. That had deteriorated from the fact that
the house is low underneath it. Water runs under it and soaks
in these soft brick, and they just powder up and fall apart.
This shows where it has previously been wedged up, and these
wedges show age; they are probably from 5 to 10 years.
Q. Would you state whether or not this condipage 144 ~ tion is from a long· period of water under there or
just what that is from Y
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A. Well, it is from a long period of water under there and
not adequate foundation. There is not enough foundation
under that house for the condition of the ground that it is on.
(A photograph was received and marked "Defendants' Exhibit 8. ")
By Mr. Greer:
Q. Mr. Hoggard, I show you Defendants' Exhibit 8 which
is the outside of the Pine Street residence. Would you tell the
jury what that indicates to you?
A. That shows the side of the bay window that she claims
has settled since the tunnel operation started. She told us
that this house was painted in 1949. This window at the top.,
at the center and sides is still sealed with paint. It shows that
it has never been moved since the house was painted. It could
not possibly have settled without either breaking the paint
loose or else breaking· out all of that glass. If the sash had
settled with the rest of the house it would have twisted enough
to break out the g-lass, or else would have broken that paint
loose. That shows where the window has never been pushed
up since it was painted. It has never been pushed down since
it was painted. It also sl1ows that as much as it
page 145 ~ has gone down, this weatherboarding· would not be
like it is now if it had not settled before.
(A photograph was received and marked "Defendants' Exhibit 9. ")
By Mr. Greer:
Q. You made an examination of the inside of this house,
did you not, sir?
A. Yes, sir. ·
Q. I show you Defendants' Exhibit 9. Would you please
tell the jury what that indicates?
A. This is the living room downstairs. This cabinet has
been cut in since the house was built. There has been a partition removed right here. You can still see the line across the
ceiling, across the sidewall, where the partition was removed
and the plasterin.2; was patched and the walls were paperedsidewalls and ceiling.
·
This picture here is directly under where that partition
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was taken out. This is under the first floor. This room has
a twenty-one foot span across thls way.
(Photograph was received and marked ''Defendants' Exhibit 10. ")
By Mr. Greer:
Q. What does Defendants' Exhibit 10 indicate f
A. The joists on the first floor are pieced at this point.
These going across the ceiling are also pieced at
page 146 ~ that point. It does not show where anything has
been put in there to support that ceiling where
the partition was taken out. That is where the worst part of
the sag is, right there.
·
(Photograph was received and marked "Defendants' Exhibit 11. '')
Bv Mr. Greer:
"'Q. Mr. Hoggard, I show you Defendants' Exhibit 11. Will
you please state what that represents 1
A. This is the foundation under that bay window, the same
side. These old pile cappings have been stuck under there to
help support the foundation. These capping have started to
rot on the ground. This piece of wedge has been stuck under
there to help hold it up. They are still down below the foundation of the floor. They have been on there for years. There
were also puddles along here. It can't drain; it just stays·
there and dries up.
Q. Mr. Hoggard, would you state how you know that those
have been under there for any length of time Y
A. Yon could tell by the looks of them that they have been
there for several years. That is creosoted piling, and it would
not have rotted in two or three years. That is not driven in the
ground. It is just set on the ground.
page 147

r

(Photograph was received and marked '' Defendants' Exhibit 12:. ")
·

By Mr. Gree~:
.
Q. Mr. Hoggard, I show you Defendants' Exhibit 12. Would
you please state what that represents.
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A. This is the second floor, taken from the hall directly over
where the other partition was taken out. This is down an inch
and a quarter below that door jamb. The floor under the door
jamb shows it has been painted several times since it was settled. Also the baseboard where the molding has dropped down
below the baseboard, you can see that that has been painted
several times before it settled. All of this is rig·ht over where
that partition has been taken out.
Q. Mr. Hoggard, did the plaintiff state to you when that had
last been painted 7
A. 1949.
.
Q. Mr. Hoggard, from your inspection and examination of
this building would you state what, in your opinion, was the
cause of any damage done to this Y
A. I would say that it was caused by the low ground and
water settlement there for years, and not adequate foundation.
Q. Would you state how long·, in your opinion, that has existed Y
A. It has existed for the length of the building.
page 148 ~ I could not exactly say how. old it is, but for the
life of the building the conditions have been the
same.
Q. Would you state whether or not the damage you observed was of longstanding or not?'
A. Yes, sir. What plastering was cracked in the two-family
house had all been patched or either papered before it was
last remodeled. As to the outside, all the settlement had been
done before it was last painted. The same thing as to the
store on Chestnut Street. There are no signs of any cracks
in the sheetrock. There are no signs of any cracks in the
paper. The new :floor is almost ·le-vel. I think it is as good a
job as a man could have done for a remodeling job.
Q. Mr. Hoggard, you stated that you observed no gutters.
Would you state whether or not you observed any downspoutsY
A. I did not see any gutters or downspouts on either building.
Q. Mr. Hoggard, from you experience as a builder, would
yon say what the purpose of gutters and downspouts on houses
isY
A. It is to keep the water from dropping against the foundation of the house, and to drain it away from the property
around it.
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Q. What is the effect of this water if it does
go down Y
A. All the water that drops around a house and
stands around a house has a tendency to soften the land.
Mr. Greer: That is all. Answer Mr. Sacks.
page 149

~
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•

•

•

•

page 154 ~

EMMA HELDT,

being recalled in rebuttal, further testified ·as follows:
Examined by Mr. Sacks :
Q. Mrs. Heldt, you saw this man, Mr. Rogers, who testified
awhile ago that he did not know whether you had ever spoken
to him about the water running under your house, leaking out
of the hydrantMr. Williams: I object to that. She testified about that on
direct.
The Court : Finish the question. You have not :finished the
question.
page 155 ~ Mr. Sacks: Whether she told him that.
Mr. Williams : She testified on direct examination as to what she did.
The Court: She testified that on that occasion she made
several complaints, and she finally talked to a man named
Rogers, and she was about to say what Rogers said and counsel objected. The Court sustained the objection.
Mr. Williams: It would not be admissible for her to testify
what he said now.
The Court: Objection sustained.
By Mr. Sacks:
Q. Mrs. Heldt, were you there when this man that just testified came in to inspect your house Y
A. Yes, sir.
.
Q. Did you show him around Y

.
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A. I went all over the house with Jilin when he was measuring it, just as I did the lawyers and you.
Q. The windows that he testified seemed to be out of plumb,
he said they could not have been opened or closed even before
the tunnel was built. Is that so?
A. We kept them open all last summer. I don't see why.
I couldn't sta.y closed in there during last summer. 1t was
painted in '50, so we had to keep them open part of the time.
Q. You mean December 1952 f
page 156 ~ A. Yes. As the building settled, we could raise
them a little better-not clear, but you could raise
them a little better.
·Q. But before the tunnel was constructed could you open
and close those windows 1
A. Sure, I could open and close them.
Q. Mrs. White lived in your house on Pine Street, I think,
about four years¥
A. Longer than that. She lived there longer than that.
Q. Ever since you have been there?
A. Yes, since I have.
Q. Was any complaint made about leaks in the roof before
they started work on the tunnel!
A. No. It had a good roof on there.
Q. "\Vere there any leaks in your house?
A. No, sir.
Q. Mr. Hoggard testified that when he was there as late as
February 1951 or '52 he saw no cracks in the walls. Are there
cracks in the walls 7
A. Yes, sir. There are still some cracks in the wall.
Q. Were they there then f Were they there when he was
there!
A. No, they were not there when he was there; they were
not there when he was there.
page 157 ~
Q. I mean the man who just testified.
A. The upstairs hall, Mr. Sacks, the water was
seeping· through up there. There 'is a place about so long-.
which shows in that picture, where it is about to fall out, n:nd
all down the side of that partition the water is seeping
through.
Bv the Court:
~Q. Mr. Sacks asked you about cracks in the wall. The
ge·ntlemen said there were no cracks in the wall, and you seem
fo agree with him.
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Mr. Williams: May it please the Court, we are going over
all her direct testimony again, and I object to it.
By lVIr. Sacks:

Q. Are there any downspouts on the building on the corner?
A. Yes, sir, on the back..
Mr. ·williams: I object to that.
The Court: That is rebuttal, because there is no testimony
on her part on direct examination.
.
Mr. Williams: She said they were there before.
Mr. Sacks: I don't think she was asked that, because they
introduced the ordinance after she testified.
·
~

By l\rI r. Sacks :
Q. Are there any downspouts on that building?
A. Yes, sir.
Q. Where are they?
A. On the back, right where he was supposed to be look-

page 158

mg.

Q. Were they there when he was there i
A. They have been there for four years.
Q. They had this old gentleman here, Mr. Nelson, who testL
fled that he had been in your place time and again before the
tunnel was being built, and there was water in your store. Did
you ever have any water in your store before then T
A. No, sir.
Q. Mrs. Heldt, try to show something to me on this picture.
Come here a minute. (Does). See if you can explain to the
jury how the water happens to stand in front of your store
there.
A. Gentlemen of the jury, when it is raining any water at
.a11 runs down this end here, right on across the street, right
up under this building here. It is just lower rig-ht in the
center than it is on each side. This was the second day after
a rain, and in the picture you can eve!1 see the water standing
there now. When there is a heavy ram, sure enough, you cannot even get in that door.
page 159 ~ Q. Is it higher back here somewhere T
A. It is higher .right up in here and right back
here (indicating).
Q. Was that eondition the same before they tore the street
up for the tunnel?
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A. No, sir. They had drains down there.
Q. The water flowed freelyf
A. It went off, yes, si'r.

•

•

•

page 160 ~

•

•

•

•

(The following proceeding was had in the absence of the
jury:)
Mr. Williams: We object to the Court allowing the plaintiff, after all the evidence is in, to open up the case and put in
evidence in regard to whether or not the Tunnel Commission
condemned any property in this locality. But, in order to save
the Court's time, and especially reserving our exception, the
defendant Tunnel Commission stipulates as follows:
Mr. G.reer: It is stipulated, as shown by Exhibit X, that
the Elizabeth River Tunnel Commission acquired the property on which the construction work w.as done near the plaintiff's property in this case by outright purchase, except for
parcel No. 31 on said exhibit, which was acquired by condemnation, by reason of the owner being incompetent; and that the
parcel No. 26 was acquired by purchase after condemnation
proceedings had been instituted.

•
page 164}

•

•

•

Mr. Greer: The defendant objects and excepts
to the granting of Plaintiff's Instruction P-1 on
tbe ground that it is necessary to prove .negligence against
the defendant, Elizabeth River Tunnel District, in order to
recover for the type of damage alleged in this action; and on
the further ground that the Tunnel District would not be liable
for any act of negligence of the independent contractor, Tidewater Construction Corporation; and on the further ground
that it is in conflict with Defendant's Instructions D-5 and
D-15.
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The· defendant objects. and excepts to the refusal of Instruc:...
tion D-11 on the· ground that the Tunnel Commission would
not be liable for the· negligent act of the independent contrac- ,
tor, Tidewater Construction Corporation, or the subcontractor·
E. V. Williams Company..
Mr. Williams: The defendant excepts to the action of the
Court in granting Instruction P-1 for the plaintiff on the
further ground that there is no evidence in this case that any
act of the· Tunnel Commission caused. the damage to. the plainti:ff 's property, on the ground that there is no evidence that
any act of the Tunnel Commission. or its ag·ent cause·d damage·
to the plaintiff's property. There is. no proof that ·any water·
which. might have· run under the' plaintiff's housepage 165 ~ from the activity of the Tunnel Commission·
caused the· damage· complained of.
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