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VIRGINIA:
IN THE

Supreme Court of Virginia

j.C.BRADLEY,
Appellant
vs.

RECORD No. 8187

BAY TOWING CORPORATION,
Appellee
APPENDIX TO APPELLANT'S BRIEF

AMENDED MOTION FOR JUDGMENT

The plaintiff moves the Court for judgment against the defendant on
the grounds and in the amount hereinafter set forth:
l. On or about April 1, 1970, in the City of Norfolk, the plaintiff
entered into a contract with the defendant whereby the plaintiff agreed to
provide the defendant tug and barge service as per the instructions of the
defendant at the rate of $326.25 per week charter hire for the barge and
$300 per day for the tug.

2. In addition the contract aforesaid obligated the plaintiff to provide
the services of a tug captain for weekend Work at the rate of $38 per day.

3. The defendant's obligation was to pay in full for this equipment and
service at the conclusion thereof.

4. The plaintiff provided the defendant its tug LOOKOUT for 35 days
between May I and june I1, 1970, and did provide its barge NOAH for eight
•weeks, May-june 1970, and did provide a lug captain for six weekend days,
May 2, 9, 16,23 and 30 and june 6, 1970, for a total of $13,314.00.
5. After the defendant had concluded using the said barge, tug and captain in june I970, the defendant became obligated to the plaintiff in the
total amount of $I3,314.00.

6. Despite demand, the defendant has refused to pay this amount in
full and the balance due and owing the plaintiff is $5,708.50.
WHEREFORE, the plaintiff moves the Court for judgment against the
defendant in the amount of Five Thousand Seven Hundred Eight and 50/100
Dollars ($5,708.50), plus its costs in this behalf expended and interest on the
unpaiq balance from june I 1, I970.

BAY TOWING CORPORATION
By_________________________
Of Counsel

Seawell, McCoy, Winston & Dalton
936 Wainwright Building
Norfolk, Virginia 23510
I certify that on
, a true
copy of the foregoing pleading was mailed to
each counsel of record.
Ia

OPINION

This case is before the court upon motion of the defendant to set aside
the jury's verdict for the plaintiff on the grounds that the court erred in
allowing testimony as to certain terms of the contract between the plaintiff
and Deep Sea Ventures, Inc. for the use of a barge and tug with captain and
crew, which were rented by the defendant from the plaintiff.
The defendant contended that he agreed with the plaintiff to pay only
$300.00 per day for the barge and the tug with its crew, and that no charge
would be made for days when they did not work. It was the contention of
the plaintiff that the agreement called for $300.00 per day rent for the Lug
with crew and $326.00 per week for the barge, the rental to aecruc
irrespective of whether the equipment was worked. The agreement was not
in writing.
After the defendant testified out of the presence of the jury that his
agreement with Deep Sea Ventures, Inc., also made orally, provided that he
was to be paid $1,305.00 per month for the barge and $450.00 per day for
the tug with crew regardless of whether or not they worked, the court ruled
that certain terms of this agreement were admissible. They were with respect
to separate rentals being paid for the tug and barge and the provision that
the defendant was to be paid for each day whether or not they worked.
Testimony as to the amounts involved was not allowed so that the
defendant's right to make a profit on his contract was not used to his
prejudice.
The interrelationship of the two agreements is manifest. They involve
the same subject matter. The rental of the equipment from the plaintiff was
required so that the defendant could fulfill his contract with Deep Sea
Ventures, Inc. That contract generated the one in issue. The intent of the
plaintiff and the defendant when they entered into the agreement for rental
of the equipment is critical in determining the true terms of the rent agreed
upon. What could be more illuminating to the jury in making that
determination than knowledge of certain of the terms of the plaintiff's
agreement with Deep Sea Ventures, Inc.?
It was the court's opinion as the evidence developed during the trial
that the testimony was clearly relevant, had strong probative value, and
should not be excluded under any sound rule of law.
After reading the memoranda submitted by counsel and additional research of the principle involved, the court is of the opinion that its ruling
falls within the purview of the recognized exceptions to the general rule
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expressed in Watson v. Mitchell, 128 Va. 312, p. 315, and Repass v.
Richmond, 99 Va. 514:
" ... 'Except in certain cases where the knowledge, motive, or
intention of the party is a material fact in the case, as it was not in
this case, the general rule is that no reasonable presumption can be
formed as to the making or execution of a contract by a party with
one person in consequence of the mode in which he has made or
executed similar contracts with other persons .... '."
The opinion in Watson, cited above, continued:
". . . The (above quotation itself excepts cases where the
knowledge, motive or intention of the party is a material fact in the
case, and in this controversy the knowledge, motive and intention of
both of_the parties were material. ... "
Also supporting the court's ruling is the fol1owing authority from 20
Am. ]ur.; Evid. § 303, p. 281.
" ... The law in civil cases, as well as in criminal cases, permits
proof of acts other than the one charge which are so related in
character, time, and place of commission as to tend to support the
conclusion that they were part of a plan or system or as to tend to
show the existence of such a plan or system. Thus, when one's
motive, malice, or ill will or his intention or good or bad faith in
doing or omitting to do certain acts becomes an issue, his acts, statements, and conduct on other occasions which have a bearing upon
his motive or intention upon the occasion in question are competent
evidence."
The rationale for recognizing exceptions to the general rule is well
stated in the Law of Evidence, edited by Nash (1954), § 86, p. 151:
" . . . However, where the actions or condition of a person on
other occasions are so closely connected in time and circumstance as
to likely characterize his actions or condition on the particular
occasion involved, evidence thereof may be properly admitted as
tending to show what his conduct and condition then were. The
problem is a simple one of relevai1cy, i.e., are the circumstances such
that from proof of' the prior act an inference may logically be drawn
to the doing of the act in question. Many factors are available to this
showing of relevancy, e.g., the prior act may evidence an intent,
motive, plan, etc., from which the subsequent act may be inferred, or
it may indicate the existence of a habit. The many apparently
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conflicting decisions may be resolved if these principles are kept in
mind, and the questions asked whether the prior act is offered to
show a stale of mind from which the later act may he inferred, or
whether it is offered as tending directly to establish the subsequent
act, and if the laller, whether sp.ecial circumstances make such a
direct inference logical and reasonable."
For the reasons stated and upon the authorities cited, the court is of
the opinion that there was no error in its ruling under the circumstances
presented by this case.
The motion to set aside the jury's verdict will be overruled and judgment entered on the verdict when an appropriate order is presented by
counsel for the plaintiff.

Is/ R. S. Wahab, Jr.
jUDGE
September 28, 1972.
john R. Crumpler, .Jr., Esquire
Seawell, .McCoy, 'Vinston & Dalton
Attorneys at Law
Wainwright Building
Postbox 936
Norfolk, Virginia 23501
Howard I. Legum, Esquire
Fine, Fine, Legum & Fine
Attorneys at Law
Law Building
Norfolk, Virginia 2351 0
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ORDER

This matter having been tried before a jury with a verdict in favor of
the plaintiff, and having come on before the Court on the defendant's
Motion to Set Aside the Jury's Verdict on the grounds that the Court erred
in allowing testimony as to a provision in a Contract between the defendant
and Deep Sea Ventures, Inc. with respect to separate rentals being paid for
the tug and barge, and the provision that the defendant Bradley was to be
paid whether or not work was actually performed,
The Court having considered the Memoranda of Law presented by
counsel for the plaintiff and counsel for the defendant, it is hereby
ORDERED that the defendant's Motion to Set Aside the Jury's Verdict
be overruled and that judgment be entered on the verdict in favor of the
plaintiff in the amount of Four Thousand Four Hundred Eighty-Two Dollars
($4,482.00), the costs to he horne by the plaintiff, on the grounds that the
evidence in question fitted within the well recognized exception to the
general rule in that the Contract between the defendant and Deep Sea
Ventures, Inc. was so closely related and connected in time and
circumstances as to h'ave a hearing upon his motive and intention upon the
Contract in question and therefore had probative value for consideration by
the jury.
The defendant's objection and exception are noted.
ENTER:

We ask for this:

Counsel for Plaintiff

Seen and objected to:

Counsel for Defendant
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ASSIGNMENTS OF ERROR

1. The Court erred In entering the final judgment against the
defendant.

2. The Court erred in not setting aside the verdict in favor of the
plaintiff as being contrary to the law and evidence.

3. The Court erred in permitting evidence of the defendant's written
contract with the plaintiff as set out in the record for it being immaterial,
irrelevant and incompetent.
4. The Court erred in submitting the matter to the jury as to the
motive and intention of the defendant.
5. The Court erred in permitting counsel for the plaintiff to reemphasize the items in the written contract without mentioning the amounts
of the rents.

6. The Court erred in granting Instruction No. 1 for the plaintiff on the
grounds set forth in the transcript.

]. C. BRADLEY
By ________________________
Of Counsel

FILED
Nov., 10, 1972
JOHN V. FENTRESS, Clerk

By

Is/ R. R. G.

D.C.
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STATEMENT OF FACTS, TESTIMONY
OR OTHER INCIDENTS OF THE CASE

In chambers, before the jury was selected, Judge Ackiss ruled that evidence of the defendant's written contract with Deep Sea Ventures was
inadmissible, being irrelevant and immaterial, as to the oral contract between
the parties hereto. In addition, Judge Ackiss ruled that the maximum
amount of recovery, if any, was $4,482.00.
The ruling of Judge Ackiss was communicated to Judge Wahab.
In accordance with the amended motion for judgment, Mr. A.R.
Douglas, Jr. and Mr. John C. Robins, the principals of Bay Towing
Corporation, testified that the oral agreement was for Mr. Bradley to pay
$300.00 per day for the tugboat and $326.25 per week rent for the barge.
After the Court overruled the motion of counsel for the defendant to
strike the evidence of the plaintiff, Mr. Bradley testified that the oral
agreement was $300.00 a day for both the tug and the barge, and only if the
tug and the barge left the dock. In addition the plaintiff was to furnish a
liability insurance policy for bodily injury and property damage of
$300,000.00. After counsel for the plaintiff cross-examined Mr. Bradley, he
asked leave to retire to chambers and put in the record, in the absence of the
jury, that portion of the written contract between Mr. Bradley and Deep Sea
Ventures as to rental of the tug and the barge and whether payments would
he made to Mr. Bradley, whether or not the tug and barge worked. In
chambers Mr. Bradley, pursuant to questions by counsel for the plaintiff,
testified that Deep Sea Ventures contracted to pay him $450.00 per day for
the tugboat and $1,300.00 per month for the barge, and would pay him
regardless of whether the tug and barge worked.
Thereupon, Judge ·wahab stated that he would consult with Judge
Ackiss during the luncheon recess as to the admissibility of the written
contract between Mr. Bradley and Deep Sea Ventures as to the items
mentioned.
Upon return from lunch, Judge 'Vahab stated that judge Ackiss and he
both concurred that such evidence was admissible and would permit such
evidence to go before the jury. Exception was noted.
Counsel for the plaintiff thereupon cross-examined Mr. Bradley in the
presence of the jury as to those two items in his written contract, without
mentioning the amounts of the rent. In addition, counsel for the plaintiff
emphasized in his closing argument, that since Deep Sea Ventures had
contracted to pay Mr. Bradley so much a day for the tug and so much a
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month for the barge, regardless of whether the tug and barge worked, the
jury should find that the evidence off~red by the plaintiff as to the oral
contract was correct. The jury returned the full amount in favor of the
plaintiff.

SIGNED this

JUDGE
SEEN:

- - - - - - - - - - - p.d.
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day of December, 1972

