MOTION FOR JUDGMENT
Filed April 8, 1974

Niargaret Shoosmith Scott, fonnerly l\!Iargaret 'fodcl Shoostnith,
hereinafter called the Plaintiff. moves the Circuit Court of Chesterfield
County~ Virginia for judgn1ent against Harry Massey Shoosmith. Jr.,
hereinafter called the defendant, for the stun of Six "T'housand Four
1-Iundred Fifty Dollars ( $6.450.00). due to the plaintiff by the defendant by reason of the following facts:
1. "T'he plaintiff and defendant entered into an A.greetuent on or
about the 13th clay o:f lVIay. 1959. wherein the defendant agreed, in
part, that fron1 and after the first day of lVIay~ 1959, he, his assigns.
executors. and adn1inistrators would pay to the plaintiff the sttnl of
$300.00 per n1onth in sen1i-n1onthly installments on the 1st and 15th
day of each n1onth for the plaintiff's support and n1aintenance as long
as the plaintiff shall live. A. copy of ·which i\green1ent is attached to
this l\1otion For Judgtnent and designated as Exhibit "A'' and n1ade
a part hereof.
2. The plaintiff obtained a divorce fron1 the bond of n1atrin1ony
frotn the defendatit by decree of the Circuit Court of the County of
Chesterfield dated May 20, 1959. and the aforesaid Agreen1ent ·was
filed with the Court and the Court found said Agreement to be reasonable and Adjudged, Ordered and Decreed that the tern1s thereof be,
and the san1e were confirmed.
3. "fhe plaintiff has con1plied with all provisions of the a foretnentionecl Agreen1ent encutnbered upon her.
4. The defendant has failed and refused to pay to the plaintiff any
support tnoney as provided in the aforesaid Agreetnent for the period
from June, 1972 through April4, 1974.
5. There is now due and owing to the plaintiff by the defendant
pursuant to the aforesaid Agreen1ent $300.00 per n1onth for each n1onth
fron1 June, 1972 through l\1arch. 1974~ and $150.00 due on the 1st day
of April. 1974, all of which remains unpaid.
Wherefore the plaintiff prays judgn1ent against the defendant for
the sun1 of Six Thousand Four Hundred Fifty Dollars ($6,450.00)
due and owing to her under said .A.greetnent for the period between
June, 1972 and the end of l\tiarch, 1974 and the first one-half of A.pril,
1974.
Margaret Shoosn1i th Scott. formerly
Margaret Todd Shoostnith

* * *

App. 2
GROUNDS OF DEFENSE
Filed April 25, 1974

1. The defendant adtnits the existence of the Agreen1ent referred
to in Paragraph 1 and the decree referred to in paragraph 2 of the
Motion for J udgt11ent and alleges that those docun1ents speak for then1selves as to their content.
2. The allegation of paragraph 3 of the l\ilotion for J udgn1ent is
denied.
3. The allegation of paragraph 4 is adn1itted.
4. The allegation of paragraph 5 is denied.
5. Defendant denies that he is indebted to plaintiff in the amount
clain1ed or for any other amount by virtue of the Agreen1ent referred
to in the Motion for Judgment or for any other reason or cause.
6. On Decen1ber 9, 1970 plaintiff n1arried Vv. W. Scott, Jr.
7. Under the provisions of § 20-109 and § 20.109.1 of the Code
of Virginia as an1encled by Chapter 482 of the Acts of the General
Assembly of Virginia, which said Act becan1e effective on July 1, 1972
the remarriage of the plaintiff required a discontinuance of the defendant's liability for further payn1ents to her.
Wherefore, defendant prays that the Court enter an order in accordance with the provisions of la\v aforesaid ordering that payments
for support and n1aintenance fron1 defendant to plaintiff shall cease as of
July 1, 1972.
1-Iarry Massey Shoosnuth, Jr.

* ORDER
* *
Entered September 5, 1974

On n1otion of the plaintiff, by counsel, leave is granted the plaintiff
to file her An1ended Motion For J udgn1ent herein which is accordingly
filed and the defendant's Grounds of Defense to the l\llotion For Judgtnent is adopted as his Grounds of Defense to said A.n1ended lVIotion
For Judgn1ent.
Is I Ernest P. Gales
Judge

*

*

*

App.3
AMENDED MOTION FOR JUDGMENT
Filed September 5, 1974

Margaret Shoosmith Scott, formerly Margaret Todd Shoosmith,
hereinafter called the Plaintiff, moves the Circuit Court of Chesterfield
County, Virginia for judgn1ent against Harry Massey Shoosmith, Jr.,
hereinafter called the defendant, for the sum of Seven Thousand Nine
Hundred Fifty Dollars ($7,950.00), due to the plaintiff by the de~endant by reason of the following facts :
1. The plaintiff and defendant entered into an Agreement on or
about the 13th day of May, 1959, wherein the defendant agreed, in
part, that from and after the first day of lVIay, 1959, he, his assigns,
executors and administrators would pay to the plaintiff the sum of
$300.00 per month in semi-monthly installn1ents on the 1st and 15th
day of each month for the plaintiff's support and n1aintenance as long
as the plaintiff shall live. A copy of which Agreement is attached to
Motion For Judgment and designated as Exhibit "A" and made a part
hereof.
2. The plaintiff obtained a divorce from the bond of matrimony
from the defendant by decree of the Circuit Court of the County of
Chesterfield dated May 20, 1959, and the aforesaid Agreement was filed
with the Court and the Court found said Agreement to be reasonable
and Adjudged, Ordered and Decreed that the terms thereof be, and the
same were confirmed.
3. The plaintiff has complied with all provisions of the aforementioned Agreement encumbered upon her.
4. The defendant has failed and refused to pay to the plaintiff
any support money as provided in the aforesaid Agreement for the
period from June, 1972 through September 2, 1974.
5. There is now due and owing to the plaintiff by the defendant
pursuant to the aforesaid Agreement $300.00 per month for each
month from June, 1972 through August, 1974, and $150.00 due on the
1st day of September, 1974, all of which remains unpaid.
Wherefore, the plaintiff prays judgment against the defendant for
the sum of Seven Thousand Nine Hundred Fifty Dollars ($7,950.00)
due and owing to her under said Agreement for the period between
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June, 1972 and the end of August, 1974 and the first one-half of September, 1974.
Margaret Shoosmith Scott, formerly
Margaret Todd Shoosmith

* * *
JUDGMENT
Entered October 1, 1974

On September 5, 1974 came the plaintiff by counsel and moved
for judgment in accordance with her Amended Motion For Judgment
and the defendant, by counsel, and neither party requesting a jury, the
whole matter of law and fact was determined by the Court which finds
that that portion of Virginia Code§ 20-109 and§ 20-109.1, as amended
in 1972, relied upon by the defendant is unconstitutional.
And it is Adjudged and Ordered that the plaintiff, Margaret Shoosmith Scott, Formerly Margaret Todd Shoosmith, do recover and have
judgment against the defendant, Harry Massey Shoosmith, Jr., for the
sum of $7,950.00, with interest thereon from the date hereof and her
costs expended in this proceeding, to all of which actions the defendant
objects and excepts, and the defendant having indicated his intention
to appeal execution of the judgment is suspended for four months,
execution is suspended provided defendant files with the Clerk a bond
pursuant to Sections 8-465 and 8-477 of the Va. Code in the amount
of $10,800.00.
/ s/ Ernest P. Gales
Judge

* * *
STIPULATION OF FACT
Filed September 9, 1974

It is stipulated between the plaintiff and defendant that the following is a true statement of the facts in support of and in opposition to
the Motion For Judgment and Amended Motion For Judgment filed
herein:
The plaintiff and defendant were lawfully married on the 27th
day of March, 1939 and lived together as man and wife until the 23rd
day of July, 1957.
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The defendant, Harry Massey Shoosmith, Jr., instituted divorce
proceedings against the plaintiff, Margaret Shoosmith Scott, then
Margaret Todd Shoosn1ith, in the Circuit Court of Chesterfield
County, Virginia, on the 17th day of August, 1957 and thereafter
Margaret Shoosmith Scott, then Margaret Todd Shoosmith, filed a
Cross-Bill alleging willful desertion by Harry Massey Shoosn1ith, Jr.,
on the 23rd day of July, 1957.
On the 13th day of May, 1959, the parties hereto entered into a
property settlement agreement, a copy of which is attached hereto
and designated as plaintiff's exhibit A-1.
Pursuant to paragraph numbered 6 of said property settlement
agreement the parties hereto entered into an agreement, a copy of which
is attached hereto, designated as plaintiff's exhibit B and said agreement
was recorded in the Clerk's O·ffice of the Circuit Court of Chesterfield
County, Virginia on the 19th day of May, 1959.
The plaintiff, then Margaret Todd Shoosmith was granted a
divorce from the bond of matrimony from Harry Massey Shoosmith,
Jr., by decree of the Circuit Court of Chesterfield County, Virginia,
entered on the 20th day of May, 1959, an attested copy of which is
attached hereto and designated as plaintiff's exhibit C.
The plaintiff married W. W. Scott, Jr. on December 9, 1970 and
they have since continuously lived together as man and wife.
The plaintiff has performed all of her duties and obligations pursuant to the property settlement agreement, a copy of which is designated as plaintiff's exhibit A-1.
The defendant has performed all of his duties and obligations pursuant to the property settlement agreement, a copy of which is designated as plaintiff's exhibit A-1, with the exception that he has not paid
to the plaintiff any support money for any month subsequent to June,
1972.
The defendant contends that under the provisions of Section
20-109 and Section 20-109.1 of the Code of Virginia, as amended in
1972, effective on July 1, 1972, he is relieved from any further payment of support money to the plaintiff due to the remarriage of the
plaintiff and that otherwise all of the issues in this action are identical
to those in Margaret Shoosmith Scott, formerly Margaret Todd Shoosmith vs. Harry Massey Shoosmith, Jr., in which a judgment was
entered in favor of the plaintiff on the 26th day of April, 1972 with
exception of the period for which support is claimed.
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EXHIBIT A·l

This Agreement, made this 13th day of May, 1959, by and between Harry Massey Shoosmith, Jr., hereinafter, for brevity, sometimes referred to as the "Husband," party of the first part, and Margaret Todd Shoosmith, hereinafter, for brevity, sometimes called the
"Wife," party of the second part :
Whereas, the Husband and Wife were heretofore in the month of
March, 1939, united in the bonds of matrimony in Halifax, North
Carolina; and
Whereas, there were no children born of this marriage; and
Whereas, certain differences have arisen between the parties
which appear to be irreconcilable and said parties have, since the 23rd
day of July, 1957, lived separate and apart without in any wise agreeing
so to do; and
Whereas, the Husband has heretofore in the Circuit Court of
Chesterfield County, Virginia, instituted a suit against the Wife, having as its principal object the securing of a divorce, with certain other
ancillary relief being sought therein ; and
Whereas, it appears that said parties will hereafter live separate
and apart; and
Whereas, the parties, without in any wise making an agreement to
live separate and apart, or without in any manner colluding to obtain a
divorce, nevertheless desire to amicably adjust and forever settle all
property rights of each in the estate and property of the other, and all
legal claims of the Wife upon the Husband arising out of the marital
relationship aforesaid;
Now, Therefore, This Agreement Witnesseth: That, for and in
consideration of the premises, and in consideration of the mutual covenants, releases and agreements hereinafter contained, as well as in consideration of the sun1 of One Dollar ($1.00), cash in hand paid by each
of the parties hereto to the other, receipt whereof at and before the
signing and sealing of these presents is hereby acknowledged, the said
parties do hereby covenant and agree as follows :
1. From and after the first day of May, 1959, the Husband agrees
that he, his assigns, executors or administrators will pay to the Wife
the sum of Three Hundred & No/100 Dollars ($300.00) per month in
semi-monthly installments on the 1st and 15th day of each month for
her support and maintenance as long as the Wife shall live.
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2. The Husband agrees to pay all outstanding bills for which he
may be liable to the date of the execution of this agreement, but it is
understood that the Wife is to charge nothing further to his account.
3. The Husband agrees to convey to the Wife all of his right,
title and interest in and to the household furniture and furnishings
located in the dwelling house occupied by the Wife, with the exception
of any personal effects belonging to the Husband.
4. The Husband agrees to pay to the Wife the sum of Ten
Thousand & No/100 Dollars ($10,000.00), at the office of Wm. C.
Parkinson, Mutual Building, Richmond, Virginia, as follows: $2,000.00
to be paid on or before the 9th day of July, 1959; $2,000.00 to be paid
on or before the 1st day of Septen1ber, 1959; $3,000.00 to be paid on or
before the 1st day of May, 1960, and the remaining $3,000.00 to be
paid on or before the 1st day of May, 1961.
5. The Husband agrees to forthwith execute and deliver to the
Wife a deed conveying to her a life interest in and to the following
described property:

* * *
6. It is hereby agreed between the parties hereto that they, their
executors, administrators or assigns will not cause partition to be made
of the hereinbefore described property, nor will they transfer or encttn1ber said property in any tnanner or form during .the lifetime of the
other without the written consent of the other.

7. The Husband agrees to forthwith pay One Thousand & No/100
Dollars ( $1,000.00) to W m. C. Parkinson, Counsel for the Wife, for
his services rendered and to be rendered in and about the divorce action
now pending.
8. The Wife agrees to convey to the Husband any and all interest
that she may have in the automobile titled in the Husband's name, and
any and all interest that she may have in the stock issued to the Husband by Shoosmith Bros., Inc.
9. In consideration of the foregoing agreen1ents on the part of
the Husband, the parties hereto, except as herein provided, do hereby
release and surrender all rights of every nature whatsoever against each
other and the estates of each other which they might have by reason of
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any present or future law, including rights of dower or courtesy, distributive rights, and any other rights founded upon the marital relationship.
10. The parties hereto agree that they will hereafter execute any
and all such further deeds, release deeds, or other legal instruments as
may be necessary or requisite to fully effectuate this agreement and to
effectuate the mutual releases contained herein.
11. The Wife agrees that she will .contract hereafter no debts for
which the Husband or his estate might be or become liable and that
she ·will protect and indemnify him against all claims of this nature.
12. In any proceedings now pending or hereafter instituted, either
party hereto may request the Court to include in any decree this agreement as the judgment of the Court respecting the property rights of
the parties in the estate and property of each other, and as an adjudication of all rights of Wife to support and maintenance by Husband.
13. Each of the parties hereto agree that this agreement has been
entered into voluntarily without compulsion and represents the deliberate assent of each of said parties, freely arrived at, having first
sought the advice of counsel.
Witness the following signatures and seals.
/s/ Harry Massey Shoosmith, Jr. (Seal)
/s/ Margaret Todd Shoosmith

* * *

(Seal)
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EXHIBIT B

This Agreement, made this 13th day of May, 1959, by and between
Harry Massey Shoosmith, Jr., party of the first part, and Margaret
Todd Shoosmith, party of the second part:
Whereas, the party of the first part and the party of the second part
own as tenants by the entireties with the right of survivorship as at
common law, the following described property:

* * *
And, whereas divorce proceedings involving the party of the first part
and the party of the second part are now pending in the Circuit Court
of the County of Chesterfield, Virginia, and whereas it is the desire
of the party of the first part and the party of the second part that if the
parties be divorced that no partition be made of the hereinbefore described property during the lifetime of either party hereto without the
written consent of the other party.
Now, Therefore, in consideration of the sum of One Dollar ($1.00)
cash in hand paid by each of the parties hereto to the other, and other
good and valuable consideration, the receipt whereof is hereby acknowledged, it is hereby agreed by the parties hereto that they, their executors,
administrators or assigns will not cause partition to be made of the
hereinbefore described property, nor will they transfer or encumber
said property in any manner or form during the lifetime of the other
without the written consent of the other party hereto.
Witness the following signatures and seals:

fs/ Harry Massey Shoosmith, Jr. (Seal)
fs/ Margaret Todd Shoosmith (Seal)

* * *
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EXHIBIT C
DECREE OF DIVORCE FROM THE BOND OF MATRIMONY

This cause, which has been regularly matured, docketed and set for
hearing, came on this day to be heard upon the Complainant's Bill of
Complaint; upon the defendant's Answer to Bill of Complaint; upon
the defendant's Cross Bill. upon the Con1plainant's Answer to said Cross
Bill; upon the depositions of witnesses on behalf of the Defendant
regularly taken after proper and legal notice to the Complainant and
filed in accordance with law; and was argued by Counsel.
Upon consideration whereof, it appearing to the Court from the
evidence, independently of any adtnissions of the parties in the pleadings
or other,¥ise, that the parties are tnembers of the white race, over the
age of twenty-one; that they were lawfully married in Halifax, North
Carolina, on the 27th day of March, 1939; that no children were born
of said marriage; that the Complainant and Defendant are now and
have been domiciled in and actual bona fide residents of the State of
Virginia for a period of more than one year immediately preceding the
commencement of this suit; that the Cotnplainant and Defendant last
cohabited as husband and wife in the County of Chesterfield, Virginia;
that the charge of willful desertion of the Defendant by the Complainant
on the 23rd day of July, 1957, as alleged in the Cross Bill has been fully
proven by the evidence and that said desertion has remained continuous
to this day, a period of more than one year; that no reconciliation between the parties has taken place or is probable, and that the Defendant
is entitled to the relief prayed for in her Cross Bill. And there being
no evidence in support of the Bill of Complaint, same is hereby dismissed.
The Court doth Adjudge, Order and D'ecree that the Defendant,
Margaret Todd Shoosmith, be, and she is hereby, divorced from the
Complainant, Harry Massey Shoosmith, Jr. from the bond of matrimony on the grounds of continuous desertion for a period of more than
one year; and that the bond of n1atrimony created by the marriage between these parties on the 27th day of March, 1939, be, and the same is
hereby, dissolved; but as provided by law, each of the parties is prohibited from marrying again for a period of four months from the
date of this decree except to each other.
And it appearing that the parties have entered into a written agreement dated May 13th 1959, respecting property settlement, alitnony
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and counsel fees, a copy of which is hereby filed, and the satne appearing reasonable, the Court doth Adjudge, Order and Decree that the
tern1s thereof be, and the san1e are, hereby confinned.
And it appearing that nothing further ren1ains to be done in this
cause, it is Ordered that san1e be retnoved frotn the current docket and
placed an1ong the ended causes.
May 20, 1959
Willian1 Old
Judge

* * *
NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR
NOTICE OF APPEAL

'T'he defendant, Harry Nlassie Shoostnith, Jr., gives this, his Notice
of Appeal of the final judgtnent entered hereon on October 1, 1974.
The stipulation entered into at the hearing herein on Septen1ber 5,
1974 has been filed with the Clerk of the Circuit Court of Chesterfield
County.
ASSIGNMENTS OF ERROR

1. The judgn1ent of the Court is contrary to Ia \V.
2. The Court erred in holding that § 20-109 and 20-109.1 of the
Code of Virginia are unconstitutional insofar as they pertain to agreetnents entered into prior to their enactn1ent and insofar as they pertain
to the agreetnent entered into by the parties hereto which forn1s the
basis for plaintiff's clain1 against the defendant.

Harry l\!Iassey Shoostni th, Jr.

* * *

