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Q Who did you have contact with with Moore

& Moore General Contractors, Inc.?

A Allen Lyle.
0 And who is Mr. Lyle?
A It was my understanding he was a project

manager for Moore & Moore and was specifically the project
manager for the Red Lobster project that they were involved
with at the time.

Q Where did you meet him?

A I met him in Rocky Mount at our office.
He came by back in somewhere around the first of December, I
think it was, first week in December. He came by our office,
moving into that office, he stopped by and he was in town
looking at the Rocky Mount project.

Q What Rocky Mount projects?

A The Rocky Mount Red Lobster project that
he said they were going to be involved in bidding and he said
he had plans, also had the plans for the Fredericksburg
project and he wanted us to get him a quote on, if we were
interested in giving him a quote on doing the casework and
trim for the project in Fredericksburg.

Q And did he leave something with you?
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A Yes, sir. He left the plans that had
been prepared by Vision III, the architect, and the instruc-

tion manual prepared by Vision III.

Q Are these the plans?

A Yes, sir.

Q And is this the project manual?
A Yes, sir.

MR. ASHBY: We will go ahead and intro-
duce those and maybe just introduce them as a
packet, plans and project manual.

MR. CAVE: I would prefer that we mark
them each one individually because I'm going to be
referring to them back and forth, but we don't have
any objection to their admission.

MR. ASHBY: Introduce plans as =--

THE COMMISSIONER: Plaintiff's One.

NOTE: The above referred to
plans are now being marked and filed by the Commis-

sioner as Plaintiff's Exhibit One.

THE COMMISSIONER: Okay.
MR. ASHBY: That would be Plaintiff's

Two.
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NOTE: The above referred to
manual is now being marked and filed by the Commis-

sioner as Plaintiff's Exhibit Two.

THE COMMISSIONER: Okay I have marked as
Plaintiff's Two the project manual. And I under-
stand that is being accepted into evidence.

MR. CAVE: Yes.

BY MR. ASHBY: (continuing)

Q Did you respond to, did you give them a
proposal?

A Yes, sir.

Q And is that the proposal that you dated

December 19, 1990 that you sent to them?
A Yes, sir.
MR. ASHBY: I would like to have that
marked as Plaintiff's Three.
NOTE: The above referred to
proposal is now being marked and filed by the

Commissioner as Plaintiff's Exhibit Three.

Q Referring to page two of the proposal,
9
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called for shop drawings, is that correct?
A Yes, sir.
Q It also called for the approval of shop
drawings returned to you, is that correct?
A Yes, sir.
Q And thereafter with that, you could
proceed, is that correct? |
A Proceed with the fabrications and order-
ing of materials.
THE COMMISSIONER: 1Is Plaintiff's Three.
MR. CAVE: Acceptable.
THE COMMISSIONER: Plaintiff's Three is
accepted into evidence. I would like to look at it

for one minute.

BY MR. ASHBY: (continuing)
Q Did there come a time when shop drawings

were prepared?

A Yes, sir.
Q Are those the shop drawings?
A Yes, sir. These are the shop drawings

that were prepared and submitted on February the 1lst, I
10
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believe it was, three sets were submitted.

THE COMMISSIONER: Do you have an objec-
tion to Plaintiff's Four?

MR. CAVE: No objection, Your Honor.

THE COMMISSIONER: Accepted into evi-
dence.

NOTE: The above referred to

shop drawings are now being marked and filed by the

Commissioner as Plaintiff's Exhibit Four.

BY MR. ASHBY: (continuing)

Q Did there come a time when you submitted
supplemental shop drawings?

A Yes, sir} on February the 11lth, we sub-
mitted supplemental shop drawings that had been overlooked in
the original drawings. These were sent, submitted to Mr.
Lyle for his use and notation for him to please fax them on
to the architect for approval.

Q0 Is that the submittal that went to Mr.
Lyle?

A Yes, sir, it is.

THE COMMISSIONER: Mark this dccument

11
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dated February 11, 1991 stapled together as Plain-
tiff's Five.

NOTE: The above referred to
document is now being marked and filed by the

Commissioner as Plaintiff's Exhibit Five.

BY MR. ASHBY: (continuing)
Q Between February the lst --
THE COMMISSIONER: Excuse me.
MR. ASHBY: I apologize.
MR. CAVE: No objection, Your Honor.
THE COMMISSIONER: Plaintiff's Exhibit

Five is accepted into evidence.

Q Between February lst and February 1lth,
had you received the shop drawings back?

A No, sir.

Q Did there come a time when you received
the shop drawings back?

A We were called by Mr. Lyle on about,
approximately the first of March, and he had asked me where
we were on production of the trim for the project because
they needed the trim and the paneling for the job, and I

12
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reminded Mr. Lyle at that time that we had not received yet
the shop drawings, and we needed to get the shop drawings
back so then we could release the job. He told me at that
time that he would get the shop drawings in to me very quick-
ly but for me, there was no problems with it, to go ahead and
proceed with getting all of the trim and the paneling in
motion for the job, which we did. And we got the shop draw-
ings in our office approximately March the 8th.

0] Now, regarding Exhibit Four, the shop
drawings, are these the ones you received back from Mr. Lyle?

A That's correct, yes, sir.

Q Now, there are a number of red markings
on most of those pages, who made the red markup on the shop
drawings?

A The red markups were made by Mr. Lyle at
the job site, as my understanding, in conjunction with Donnie

Moore, the superintendent on the site.

Q Who?
A Donnie Moore, the superintendent on the
job.
Q Is it Donnie Hall?
A Excuse me, Donnie Hall, Donnie Hall,
13
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A Yes, sir. We proceeded basically immedi-
ately into the production of the casework items for the
project; and the trim was, had already been ordered based
upon the telephone call that we received prior to March the
8th, to proceed on that.

Q Do you recall your first delivery date?

A Yes, sir, we delivered basically the trim
package was delivered on March the 19th, 1991, to the job
site.

Q Would that have been all the trim, or was
that a portion of the trim?

A That was all of the trim that was consid-
ered loose trim. There was other trim that was permanently
attached to casework. This was all the standing, what we
typically refer to standing and running trim. Loose trim
that was delivered was delivered on that shipment, I think,
with the exception of three window stools that was in the
next shipment. It also, excuse me, it also was the paneling.

THE COMMISSIONER: Can I, just a second,
Mr. Ashby, do you have a picture of any of this
trim?

MR. ASHBY: Yes, sir.

THE COMMISSIONER: Because it is not

15
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lem.
Q What was the next items you shipped?
A The next item that we shipped was the

partial shipment on the casework, which represented approxi-

mately seventy-five percent of the balance of the project.

Q When was that shipped?

A Excuse me, when?

Q When was it shipped?

A It was shipped on April the 12th, '91.

Q And what type of items go into casework?

A This would be the balance of the interior
work that we were involved with, which would have included
the bar in its entirety, with all of the drink rail, the end
drink rails that are now located in the bar area that are
attached to the wall. It included the bar cabinets, two one
foot eight inch, I believe, back cabinet, base cabinets at
the back bar. Included a counter top across those back bar
cabinets. It included some drink, what they call, excuse me,
they call them the bottle step units that set on the back bar
cabinet. Included two other base cabinets that were in the
bar area, they are called, I believe, a FS-1. It included
the two overhead cabinets that were in the bar area that had

24
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THE COMMISSIONER: Okay, I would like to
mark this invoice as Plaintiff's Exhibit Number
Seven, Eight. Am I correct, my understanding that
you have offered this for evidence and there is no
objection to it, so therefore it is accepted into
evidence.

MR. ASHBY: Yes.

NOTE: The above referred to
invoice is now being marked and filed by the

Commissioner as Plaintiff's Exhibit Eight.

BY MR. ASHBY: (continuing)

Q Now after receiving seventy-five percent
of the casework, did there come a time when you had contact
with Mr. Lyle concerning other items he wished to order?

A Yes.

Q I'm referring you to a document dated
April 23, 1991.

A Yes, sir. Mr. Lyle called our office and
asked us to furnish twenty-one window grills to be located on
the interior of those exterior windows, and for us to proceed
with that as part of the project as a change order, and we
proceeded to do that also, yes, sir.

26
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(o] Now, did you actually talk with Mr. Lyle
on that occasion?
A Yes, sir.
Q Did Mr. Lyle complain about any of the
casework he had received on the 12th?
A No, sir.
Q Did Mr. Lyle complain about any shortages
of materials that he had received on the 19th?
A No, sir.
Q Did he have any complaints at all on
April 23rd when he called to ask for these additional items?
A No, sir.
MR. ASHBY: Your Honor I would like to
int;oduce this April 23rd --
THE COMMISSIONER: Which will be marked
Plaintiff's Exhibit Number Nine.
MR. CAVE: No objection.
THE COMMISSIONER: Plaintiff's Exhibit
Number Nine will be accepted into evidence.
NOTE: The above referred to
document is now being marked and filed as Plain-

tiff's Exhibit Nine.

27
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BY MR. ASHBY: (continuing)

Q Thereafter, did you all ship, and approx-
imately when did you ship the rest of the casework and the
other items that had been ordered by change order?

A I don't remember the exact date, but it
was in the late April, the last week in April I believe we
shipped the last portion of the items to the project.

Q I show you an invoice dated May 2nd, '91,
and ask if you can identify that?

A Yes, sir, that's the invoice we prepared
at the completion of the project for the work that we were
performing.

Q Did you have other items that were still
required for that job?

A As we had indicated on the invoice, there
were twenty-one columns that we were giving credit back for
and we were not producing those columns. I believe Mr. Lyle
had indicated that we had made a sample for him based on his
instructions based upon how they had been building those
columns in the past, and we made a sample of the column and
we had shown it to Mr. Lyle at the job site, and he --

Q You had the sample delivered to the job

28
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with him on the phone, I believe, sir, yes.

Q Did he have any problem with the amount
of the credit?

A No.

Q Was it Mr. -- do you recall whether it
was Mr. Lyle who called about the base shortage?

A No, sir. I do not know if it was Mr.
Lyle or Mr. Hall, the superintendent.

Q Now, on May 2nd, did there come a time
that an employee of yours called you from Fredericksburg or
from Spotsylvania County?

A Yes, sir. Mr. Mickey Nines.

MR. CAVE: 1I'm going to object to the
discussion between him and his employee.

MR. ASHBY: I haven't asked him that, I
asked him whether he had a call from an employee.

MR. CAVE: I know, and he said yes. And

I am just going to object to him asking questions

about the substance of that telephone call.

MR. ASHBY: I haven't asked him about the
substance of the phone call.

MR. CAVE: I know you haven't, but I'm
making any objection in advance.

33
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THE COMMISSIONER: Let me say with this
type of a question, I'm not sure whether we are
going to have a hearsay problem. And I have got to
hear where we are before -- if some statement is
being offered for the truth of the contents, then
we will address the hearsay objection, but we are
not at a point right now, céunsel, where I can even
determine whether we even have a problem.

MR. CAVE: Very well. I will withdraw my

objection.

BY MR. ASHBY: (continuing)

Q Following your conversation with Mr.
Nines, did you have a conversation with Mr. Lyle?

A Yes.

Q And would you tell the commissioner and
the court what that conversation involved?

A Mr. Lyle called me at the office and said
that he had a problem with the cabinets that we had built on
the project; that on a walk through inspection with a repre-
sentative from General Mills, that the representative had an

objection to the use of melamine in certain cabinets on the

34
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project, and that he said that they had to be replaced and he

wanted them to be replaced by Tuesday morning at the job

site.
Q This was on a Thursday?
A Yes, sir.
Q What did you tell Mr. Lyle concerning the

use of melamine in certain cabinets?

A I reminded Mr. Lyle that only a certain
portion of the casework, approximately twenty percent of the
casework, or I think it was thirteen actual units, were con-
structed of some, had some melamine components in it.

THE COMMISSIONER: I don't know how to
spell that word, please spell that.
THE WITNESS: M-E-L-A-M-I-N-E.

THE COMMISSIONER: Thank you.

A And that the, we would be glad to work
with him in some way on the project to try to resolve this
issue, but it would be an impossibility to have this done by
Tuesday morning because of the manpower that I had in my
employment at that time, and the lack of the raw materials
necessary to replace any laminate that I did not have in my

shop. That I would be glad to work with him but I couldn’'t

35
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Q Were you surprised by thisvrequest?
THE COMMISSIONER: What was your response

to this request?

Q What was your response to this request?
A I asked Mr. Lyle did he not already have
the drawings.

MR. CAVE: I don't think that's his
response, and that's what his response was .

THE COMMISSIONER: Excuse me, he is
saying what his response to that question was. It
is a proper question. He had already started his
answer, and counsel if you are going to object,
please object with the appropriate objection at the
appropriate time. Please, do you want to ask the

question, Mr. Ashby, again?

Q If you just continue with what your
response was to Mr. Lyle's request?

A Yes, sir. I asked Mr. Lyle did Mr. Hoke
not already have drawings for the project because it was my
understanding that the shop drawings had all been submitted
to the owner for approval on this project. And he said no,
he did not have drawings, would I mind sending him a set.
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And I said yes, sir, I would be glad to, and I Fed Exed him a
set of drawings.

Q Did he mention sending any to the archi-
tect?

A No, sir.

Did you determine from Mr. Lyle whether
or not the architect had reviewed the.shop drawings?

A Mr. Lyle did not indicate to me that
anyone had reviewed the shop drawings other than himself.

Q When you sent the original three sets of
shop drawings, you thereafter were requested to, you thereaf-
ter sent some supplemental shop drawings and I believe that
is already into evidence, is that correct?

A That's correct, yes, sir.

Did you request that they go to the
architect?

A Yes, sir.

0 Is this the transmission of the shop
drawings to General Mills and Mr. Hoke, their representative?

A Yes, sir, that's correct.

MR. CAVE: No objection.

THE COMMISSIONER: And you sent that on
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Q On the original Vision III plans, was
melamine called for?

A No, sir.

Q Did you suggest melamine as a substitute
on your shop drawings?

A Yes, sir.

Q Does melamine show as being a component
to be used which was not called for?

MR. CAVE: Objection to the form of the
question.

THE COMMISSIONER: Frankly, we are get-
ting to absurdity. The obvious question he's going
to ask him is to show him the shop drawings, where
they call for melamine and I don't want to get
bogged down with a hundred objections. So, sir, if
the shop drawings are modified to show the melamine
was used or an acceptable component, please show on
those shop drawings where that material could be
used.

MR. CAVE:! Thank you.

BY MR. ASHBY: (continuing)

Q I'm directing your attention to Plain-
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tiff's Exhibit Four and ask you if melamine is shown as a

component to be used?

A Yes, sir.

Q And where is it shown?

A On the cover, on the front sheet page one
of twenty.

THE COMMISSIONER: Okay what we are going
to do here at this particular point in time is we
are going to mark with these tabs where these
particular items are shown on these shop drawings,
because there is no way that Judge Farmer is going
to be able to understand this testimony today
unless we do something to show him exactly where on
these drawings. Now we are going to mark these
like A, B, C, and D, and we are also going to refer
to the page on which we are referring to a drawing
because if he has to go through this file, he is
going to have to be able to do it with not too much
inconvenience.

I'm going to hand you tabs and
if you could mark those A, B, C, etc., and refer to
the page on which you are placing them and where
you are placing them.
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looking at section C-19, which is cut through the base unit
at the woman's vanity, that is to be constructed with mela-
mine. This will be marked as notation I. I'm on page twenty
of twenty. This is the office area. Section F-20, an upper
wall cabinet that's to be constructed with melamine, marking
it as designation J. And I am looking at section G-20,
another upper wall cabinet over another section in the office
that was to be constructed of melamine, and marking that as
notation K.

Those are the total of the
notations of the use of melamine on the project.

Q What is melamine?

A Melamine is a building product that is a
composite material of which a film is attached to a particle
board core by means of a heat transfer. This work is done by
manufacture set up to produce this product.

Q I show you this and ask you what that is?

MR:. CAVE: I'm going to object, Your

Honor. It is not anything that's part of this job

and as a result, I don't believe it is a proper

introduction of the materials used on this job.

That's my objection.

THE COMMISSIONER: I'm at a loss to know
56
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BY MR. ASHBY: (continuing)

Q Now, when these, when the casework that
was made of melamine were delivered, was the melamine, was
the core hidden from view?

A No, sir.

Q I mean, anybody examining =--

MR. CAVE: Objection to anybody.

Q Was it visible to the naked eye, the
core?

A Yes, sir.

Q Of the melamine?

A Yes, sir.

Q Do you have any pictures that demonstrate

how it would have looked coming off the shipment?

A Yes, sir.

Q And where are those pictures if you
would, just show?

A These photographs here are photographs of
the units that were, we were told had been removed from the
Red Lobster. This is exactly how the unit is shipped.

THE COMMISSIONER: Before we start refer-

ring to pictures, we are going to have to mark
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MR. CAVE: Very well.

Q What has Mr. Hall represented to you
concerning what they knew, what Moore & Moore understood
melamine mean on these plans when they reviewed them before
they returned them to you?

A Mr. Hall stated to me that he and Mr.
Lyle went over the shop drawings together at the job site,
they verified dimensions and they were aware that there was
melamine being proposed on this project; and Mr. Hall indi-
cated that when the drawings were being returned in his
discussion with Mr. Lyle, that he said that Mr. Lyle said not
to worry about the use of melamine, they were saving some
cost anyway, and no one would ever know the difference.
That's what he told, what Mr. Lyle told me. Excuse me, Mr.
Hall told me.

Q Now, what did Mr. Hall tell you about
whether or not he and Mr. Lyle, when they inspected the
product off of your shipment, what did they know about the
melamine?

A Mr. Hall stated to me that he and Mr.
Lyle both were aware that there was these thirteen components

were constructed of melamine when they unloaded them from the
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truck and they were aware they were constructed of melamine
when they attached them to the walls in the installation
process of the project.

Q Now, Mr. Gutshall, other than the trans-
mittal of one set of shop drawings to General Mills, did you
ever have any direct contact with General Mills?

A No, sir.

Q Other than your request that the supple-
mental shop drawings be sent to the architect, did you have
any contact with the architect?

A Yes, I think duripg the location, trying
to locate paneling for this project here, the wainscot panel-
ing, we were having some difficulty in locating the paneling
and we called the architect and he gave us the, we talked to
a representative of an architect and he gave us the name of a
company that he said was familiar with providing the paneling
and we got the information from him where to obtain the
panels and said we would be purchasing the paneling that they

were looking for, so we contacted that company.

Q Do you remember who at the company you
contacted?
A I do not recollect as I sit here, sir.
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MR. ASHBY: Your Honor, if this would
speed it along, we will stipulate that everywhere
MR. CAVE: We are not going to stipulate.

We are going to go through the drawings.

Now let me show you six, ID6?
A Yes, sir.
Now look with me if you would at section
ten D6, or it is ID6. Ten ID6?
A Yes, sir.
Q I'm looking on the right-hand side at the

note that says three-quarter inch birch plywood bypass doors

'with plastic laminate PL2 both sides in vertical edges. Were

the cabinets that you produced made with three-eighths inch
birch plywood?

A As previously stated, this was also one
of the thirteen that was identified as constructed with mela-
mine. With regard to the door, it is three-eighths plywood,
and the doors could have been made out of that. I believe
these were made out of plywood because it called for the
plastic laminate on both sides, but I'm not sure about the
door panel. The body was made of melamine.
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you not?

A Yes, sir.

Q I'm going to ask you to look at some
sections of this with me and we will tab those as well.

Let me show you Exhibit Number

Two and I am going to ask you first to turn to the section
064027

A Yes, sir.

Now, this is entitled interior architec-
tural wood work, is this the section that would apply to the
casework which you were to produce for the job?

A Yes, sir.
Q Indeed under this section it says wood

cabinets and laminated clad cabinets, does it not?

A Yes, sir.
Q All right, now.
A Do you want me to mark that?

THE COMMISSIONER: Wait until he asks

you.

Q Mark that with a tab.
THE COMMISSIONER: Mark what with a tab.
If you want to, you can go
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And then read us the next paragraph?

A "Samples for verification purposes of the
following: Lumber with transparent finish, fifty square
inches for each species and cut finished on one side and one
edge."

Q Go on.

A "Laminate clad pahel product, eight and a
half inches by eleven inches for each type. Color, pattern
and surface finish with separate samples of unfaced panel
product used for core."

Q All right, sir, now, you have previously
testified that you submitted shop drawings on this job, and
they in fact have been introduced into evidence, have you
not?

A Yes, sir.

Q Did you submit samples of the laminate
clad products which you intended to use on this job?

A No, sir, I asked Mr. Lyle did I need the
samples and he said no.

Q All right, and specifically where it says
unfaced panel product used for core, did you submit to him

any samples of core products?
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Q Refer with me, if you would, to the first
paragraph of your quotation and would you please read that
into the record beginning Basepoint, Inc.?

A "Basepoint, Inc., proposes to furnish
mill work items in accordance with plans and specifications
prepared by Vision III, dated 11-30-90."

Q Are the plans and specifications that you
refer to that are prepared by Vision III, are they the Vision
III drawings that we have just looked at and the project
manual that we have just reviewed?

A Yes, sir.

Q All right, now, let us look at Exhibit
Number Four, the shop drawings which you prepared for this
project?

Now, I'm referring to page
number one, tab A, which is a tab that you have earlier put
on this particular drawing in your direct examination and
that tab is underneath a designation on this drawing that
says key. A key is a designation of items used in the plans,
is it not, or in the products when they are fabricated?

A Yes, sir.

And there are two headings to this par-
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ticular key and I am going to ask you to mark the first one
A-1 and the second one A-2. Now, A-1 has a heading that says
plastic laminate, does it not?

A Yes, sir.

Q And under plastic laminate, you have
listed at the end cab liner, which I'm assuming means cabinet
liner?

A Yes, sir.

Q And under cabinet liner, under the head-
ing laminate, you have in parenthesis the word melamine, is
that correct?

A Yes, sir.

Q Now, the second heading in the key is
typical materials, is there any designation under typical
materials of the use of a product called melamine?

A No, sir.

Q Is there any designation under typical
materials of the use of particle board?

A No, sir.

Q Let me move on -- let me ask you this,
other than the word melamine in the key, is there anywhere
else on these drawings where you have used the word melamine?

A I believe there is one section somewhere
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Q
of?

A
they?

A

ously stated.
Q

Now what are those components made out

They are made out of melamine.

They are not made out of plywood, are

They are made out of melamine as previ-

And in fact throughout these shop draw-

ings, wherever you have included the phrase three-quarter

inch plywood covered with cabinet liner, you have used parti-

cle board covered with melamine, isn't that true?

A
Q
isn't that true?

A

The phrase cabinet liner is stated.

Would you answer my question, please,

Please restate the question.
Read it back.

NOTE: At this time the follow-

ing testimony is read back by the Court Reporter:

"Q

And in fact throughout these shop draw-

ings, wherever you have included the phrase three-

quarter inch plywood covered with cabinet liner,

you have used particle board covered with melamine,
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isn't that true?”

A It is true that I used melamine, which I
have already defined what melamine was.

Q The note doesn't say melamine, does it?

A No, sir, it says cabinet liner, which is
back to the key on page one.

Q And the key was the laminate key, wasn't
it, not the typical materials key, isn't that correct?

A That's the cabinet liner key. 1Its key

referenced to cabinet line.

Q Under the heading laminate.
A Yes, sir.
Q It is true, isn't it, that you never
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