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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND
MASSANUTTEN BANK OF STRASBURG, a corporation organized and doing
business under the laws of the State of VirPlaintiff-in-Error
ginia,
v.

PETITION ~OR A WRIT OF ERROR

D. A. GLAIZE AND MATTIE GLAIZE
Defendants-in-Error
To the Honorable Chief Justice and the Justices of the Supreme Court of Appeals of Virginia:

Your petitioner, Massanutten Bank of Strasburg, respectfully represents that it is aggrieved by the order and judgment entered in the action at law of Massanutten Bank of
Strasburg, a corporation, v. D. A. Glaize and Mattie Glaize,
in the Circuit Court of Shenandoah County on the 6th day
of May, 1940, whereby a certain judgment entered in said
Circuit Court of Shenandoah County on the 22nd day of
April, 1940, against D. A. Glaize and Mattie Glaize, was
,racated and set aside as· to the said. Mattie Glaize.
A transcript of the record of which action and of the
final order therein rendered on the 6th day of May, 1940, is
herewith exhibited, from which it appears that the Supreme
Court of Appeals has · jurisdiction.

2*

*STATEMENT OF FACTS

On and prior to the 28th day of March, 1940, the Massanutten Bank of Strasburg was the payee and owner of
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a certain negotiable note made by b. A. Glaize, dated the
21st day of April, 1939, payable sixty days after date, in
the sum of Two Thousand Four Hundred Forty-nine Dollars
and Forty-two Cents ($2,449.42), and said note was endorsed
by Mattie Glaize. Said note was subject to certain credits
duly endorsed on the back thereof, leaving due to ·the said
Massanutten Bank of Strasburg the sum of Two Thousand
Two Hundred Fifty Dollars and Forty-three Cents
($2,250.43), with interest thereon from the 5th day of
March, 1940, until paid. (R. p. 1, 4, and 5). This notice
of motion for judgment was executed personally upon D.
A. Glaize and Mattie Glaize (R. p. 6), and was returnable
on the 13th day of April, 1940 (R. p. 1). Judgment was
entered against both defendants on the 22nd day of April,
1940, for the aforesaid amount, interest, and attorney's fees
as provided by the note (R. p. 7 and 8). No demurrer, plea
or answer whatsoever was filed on behalf of said defendants,
or either of them, on or prior to the 22nd day of April, 1940.
On Wednesday, the 24th day of April, 1940, pursuant to
appointment by telephone made on the 23rd day of April,
1940, the day succeeding the entry of said judgment against
both defendants, _attorneys for Mattie Glaize appeared before
the Judge of the Circuit Court of Shenandoah County,
3*
at chambers, at *Winchester, Virginia, and made a
motion to vacate the judgment entered against Mattie
Glaize, said motion being made orally without any petition,
affidavits or evidence on behalf of the said Mattie Glaize,
and no motion being made as to the judgment agai.nst the
defendant, D. A. Glaize, ( R. p. 61 ) . The Court, on the
said 24th day of April, 1940, did refuse to consider the motion
made by attorneys for the defendant, Mattie Glaize, in the
form offered, and it was agreed that motion ~ight be made
,t.nd heard on the 27th day of April, 1940, at chambers, at
Winchester, Virginia, (R. p. 60), at which time and place,
attorneys for Mattie Glaize offered a petition and several
affidavits in support of motion to set aside the judgment as to
Mattie Glaize (R. p. 60), a_nd attorney for the plaintiff object-
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cd on the ground that no notice in writing had been served
upon him of said motion and that the petition and affiidavits
in support of said motion were filed in the Clerk's Office of
Shenandoah County late in the afternoon on the preceding
day R. p. 60 and 61). Pursuant to notice in writing· of the
said motion to vacate said judgment as to Mattie Glaize,
(R. p. 21 and 22), said motion was made and heard on the
6th day of May, 1940, at Front Royal, Virginia, and order
was entered that day setting aside the said judgment as to the
said Mattie Glaize only, to which action the Court and the
plaintiff objected and excepted assigning its grounds there- ·
for in writing (R. p. 56, 57 and 58), and moved that the order
be suspended for a period of thirty days so that it
4*
might apply for a writ of error thereto. *This motion
was granted upon the execution of bond in the penalty of Five Hundred Dollars, conditioned according to
law, (R. p. 30), which bond was duly given (R. p. 69).
According to the petition of Mattie Glaize filed on the
26th day of April, 1940, which petition was not sworn to,
(R. p. 10), and the affidavit of Dr. Philip W. Boyd (R. p.
38 and 39), the defendant, Mattie Glaize, became critically
ill on the 3rd day of April, 1940, a day six days later than
the day upon which the notice of motion for judgement was
personally served upon the said Mattie Glaize, it having
been served on the 28th day of March, 1940, .and remained
seriously ill for some days thereafter. However, the only
assertion or suggestion that the said Mattie Glaize was ill...
prior to the 3rd day of April, 1940, appears in her petition
(R. p. 10), wherein it is stated that she was seriously ill "on
0r before the 3rd day of April, 1940."·
Although it is void because of service less than fifteen
days prior to the maturity date thereof, and, therefore, has
nothing whatsoever to do with the instant petition for writ
of error, a notice of motion for judgement upon the same
note was executed on or about the 25th day of March, 1940,
( R. p. 11 and 39). The petition of Mattie Glaiz~, supported
by the affidavits of her attorneys, F. H. Brumback and ~ii-

4 .
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bert E. Pence, asserts that said attorneys advised R. S.
\A/right, Jr., attorney for the plainiff-in-error, that they
were attorneys for Mattie Glaize in the first proceeding, t,-iat
the proceeding would be contested, and that the plea
.....
~* of the defendant would be non est factum (R. *p.
12, 13; 46, 47, 49, and· 50), all of which is flatly denied
in the answer of the plaintiff-in-error to said petition and
in the affidavit thereto filed by the attorney for the plaintiffio-error (R. p. 23, 34, and 35).
No suggestion is made in the petition nor in the affidavit
0£ the attorneys for petitioner that there was any agreement,
expressed or implied, that the defendant should have any
extension of time for the filing of pleas or other defenses
beyond the maturity date of the notice, which was the 13th
day of April, 1940. It is alleged in the petition that the·
names of the defendants in said notice of motion were not
formally called in open court on the 22nd day of April, 1940,
l R. p. 14 and 51), which is emphatically denied by the plaintiff-in-error ( R. p. 24), · and the Honorable Judge of the
lower Court certifies that the name of the said Mattie Glaize
v:as formally called in open court (R. p. 61 ). It is suggested
in the petition that it has been the regular and usual practice
in the Circuit Court of Shenandoah County for many years
to permit the filing of pleas at the first day of the term following the matudty of a notice of motion (R. p. 14 and 15). This
is denied by the affidavit of F. S. Tavenner, Esquire, an attor, ney long in practice in the Circuit Court of Shenandoah
County ( R. p. 33).
It is asserted in the petition that the attorneys for Mattie
Glaize had a conversation with F. E. Zea, Cashier:- of the
plaintiff-in-error, prior to the institution of any proceed~ngs
on said note, and that they at that time advised said
~ashier *that they represented Mattie Glaize and that
6*
the said cashier then suggested certain terms of settlement (R. p. 15 and 16), and the affidavit of F. E. Zea, Cashier, asserts that the attorneys for Mattie Glaize did not represent to him that her signature to said note was forged nor did

1
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they inform or suggest to him that they intended to contest
the validity of said signature (R. p. 31 and 32). The petition
of Mattie Glaize asserts that the signature of Mattie Glaize. to
said note was a forgery which was known to the plaintiff-inerror (R. p. 18), which is emphatically denied (R. p. 26).
The defendant, D. A. Glaize, against whom judgment was
not vacated, has no property, real or personal, in Shenandoah
County or elsewhere, except a small amount of personal property valued at three or four hundred dollars (R. p. 26 and
35), which is not denied.
No request was made by the attorneys for Mattie Glaize
that they. be noted as counsel for the defendant; at no time
prior to the entry of the judgment on the 22nd clay of April,
1940, did said attorneys request the Clerk of the Circuit
Court of Shenandoah County to be called or informed about
said action; said Clerk had no knowledge nor notice that
said attorneys, or either of them, represented the defendant, Mattie Glaize, until the day after judgment was entered
against her (R. p. 36 and 37).
·

7*

*ASSIGNMENT OF ERROR NO. I

THE COURT ERRED IN GRANTING THE MOTION
TO VACATE JUDGMENT AGAINST MATTIE
GLAIZE ON THE GROUNDS OF HER ILLNESS.
,At the time of entering the order of the 6th day of May,
1940, vacating judgment against M.attie Glaize in favor
of the plaintiff-in-error, the lower Court indicated that the
motion to vacate said judgment was granted upon the sole
grounds of the illness of Mattie Glaize, defendant. Petitioner
submits that it is the generally recognized rule that the burden
rests upon one seeking to vacate or set aside a judgment to
make out a case upon all the evidence.
"It is ·plain that there was no error in the denial of the
first request that the petition should be granted. The bur-
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den rested upon the petitioner to make out his case upon all
the evidence. The granting of the petition rested in sound
judicial discretion.***" Kravetz v. Lipofsky, (Mass.) 200
N. E. · 865. See, also, Dell School v. Pierce, 163 N. C. 424,
i9 S. E. 687.
The petition filed on behalf of Mattie Glaize, to which
affidavit is not made, does not even allege that the def en-dant was ill prior to the 3rd day of April, 1940. It is asserted
"that the defendant, Mattie Glaize, was seriously, dangerously and critically ill on or before the 3rd day of April, 1940
* *", (R. p. 10). The affidavit of defendant's physician,
Dr. P. W. Boyd, (R. p. 38), states nothing whatsos~ic
*ever as to the physical condition of the defendant
prior to the 3rd day of April, 1940. It is unquestioned that the notice of motion for judgment was served per:,;onally upon the defendant on the 28th day of March, 1940,
five or six days prior to her being admitted to the hospital,
and said notice of motion was returnable on the 13th day of
April, 1940 (R. p. 6). It is thus not even asserted by the
defendant, Mattie Glaize, or her attorneys that she was ill
or otherwise prevented during a period of six days from
advising her attorneys of the execution upon her of the notice
of motion so that they might take such steps as they might
deem advisable. In addition to this, an earlier notice of
motion for judgement upon the same note was served person-ally upon the defendant, Mattie Glaize, at a date earlier than
the 28th day of March, 1940, which notice of motion was
abandoned because there was insufficient time between the
date of service and the date of maturity thereof, and it appears from the affidavit of F. E. Zea, Cashier of the plaintiff bank, (R. p. 31), that the attorneys for the defendant,
Mattie Glaize, on the 19th day of March, 1940, had a conversation with him and examined the note upon which the
action was based. Thus, for at least a period of nine days
prior to the execution upon the defendant of the second
notice of motion on the 28th day of March, 1940, and for
a period of some five or six days thereafter, there is no
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assertion that the defendant was ill or otherwise prevented
from consulting her attorneys fully and completely as to
such defenses, if any, she might desire to make.
9*
*It is, therefore, earnestly submitted that the Court
erred in vacating the judgment as to the defendant,
Mattie Glaize, on th~ grounds of her illness.
ASSIGNMENT OF ERROR NO. II
THE COURT ERRED IN VACATING SAID JUDG-,
MENT AGAINST MATTIE GLAIZE BECAUSE IT
DOES ljOT APPEAR THAT HER FAILURE TO
ASSERT A DEFENSE WAS CAUSED BY FRAUD,
ACCIDENT, SURPRISE, MISTAKE, OR OTHER
CIRCUMSTANCE OVER WHICH SHE HAD NO CONTROL, NOR DOES IT APPEAR THAT SHE WAS
FREE FROM NEGLECT IN NOT MAKING A TIMELY
DEFENSE.
Petitioner concedes that a motion to vacate a default judgment is addressed largely to the discretion of the trial judge,
but submits that in order for a default judgment to be set
aside, the party complaining must show that he has a good
defense and his failure to appear and assert that defense
was because of fraud, accident, surprise, mistake, or some
adventitious circumstance over which he had no control,
and that he was free from neglect in-not making a timely
defense.
The general rule is mentioned and set forth in the case
of Arnold v. Reynolds, et al., (W. Va.), 2 S. E. 2d 433, as
follows:
10* *"***The general rule, however, is that a complaining judgment debtor, in order to have set aside
a default judgment, must show, in addition to sufficient
grounds for his failure to appear and interpose a defense,
that he actually had a good defense to the action. In Gainer
v. Smith, 101 W. Va. 314, 132 S. E. 744, point 1, syllabus,
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this Court said: 'In order to set aside a default judgment,
regularly obtained by due process of law, the party c01nplainmg niust show that he has a good defense, and that his failti.re to appear and assert that ·defense was because of fraud,
accident, surprise, mistake, or some adventitious circumstance over which he had .no control, and that he was free
from neglect in not making timely defense.'***"
And again:
"The granting of a rnotion to set aside a default judgment entered during the same term of court resides within
the court's sound discretion. That is, to use the wording
.in the case of Stannard Supply Co. v. Delniar C01npany,
llO W. Va. 560, 158 S. E. 907, it remains within 'the breast
of the court.' This discretion in no case should be arbitary
or capricious. Always the exercise of judicial discretion
must be free from such qualities. In fact, arbitrary or
capricious actions and judicial discretion cannot co-exist.

***"
"A petition to vacate a judgment is addressed largely
though not exclusively to the discretion of the trial judge.
That discretion should be exercised so as to promote an
CJrderly ~dministration of law and not to encourage carelessness, ignorance, or laxity in practice. Such petitions
should be allowed sparingly and only in aid of justice, and
11.ot to relieve against slovenly conduct not dictated by fidelity
to the courts and intelligent loyality to clients. Commonly
they ought not to be granted when the petitioner's cause of
complaint grows out of the neglience or misconduct
11 *
of his attorney, but such an aggrieved *person should
be left to seek his remedy against the one responsible
for the wrong; this is the general although not the inflexible
rule.***" Kravetz v. Lipofsky, (Mass.), 200 N. E. 865,
867. (Italics supplied) .
None of these requir~ments have been met by the defendant, Mattie Glaize, with the possible exception of the evidence as to her illness beginning April 3, 1940, which has
been discussed in the first assignment of error.
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ASSIGNMENT OF ERROR NO. III
THE COURT ERRED IN VACATING THE JUDGMENT AGAINST MATTIE. GLAI4E BECAUSE NO
EXCUSE APPEARS FOR HER ATTORNEYS NOT
HAVING KEPT THEMSELVES ADVISED AS TO
SAID ACTION.
At no time prior to the entry of judgment against Mattie
Glaize on the 22nd day of April, 1940, did her attorneys request the Clerk of the Circuit Cour,t of Shenandoah County
to be noted as attorneys· for the defendant; at no time prior
to the entry of said judgment did said attorneys request the
said Clerk to be called or informed about said action; and the
said Clerk had absolutely no knowledge nor notice that said
attorneys, or either of them, represented the defendant,
Mattie Glaize, until the day after judgment was entered in
said action_ (R. p. 36 and 37); said attorneys had conferred
with the defendant, Mattie Glaize, in respect to note
12* upon which judgment was based as early *as the 19th
day of March, 1940, (R. p. 31), and it is subrriitted1
had ample time from that time until the 22nd day of April,
1940, in which to consider and present such defense or defenses as might have been d~emed advisable. Yet said attorneys did not inquire of the Clerk as to said proceeding until
the ·day after judgment was entered.

ASSIGNMENT OF ERROR NO. IV.
THE COURT ERRED IN VACATING SAID JUDGMENT BECAUSE NO AGREEMENT FOR AN EXTENSION OF TIME FOR THE FILING OF PLEAS
OR DEFENSE ON THE PART OF THE PETITIONER
OR ITS ATTORNEY IS SHOWN OR ASSERTED.
It is alleged in the petition of Mattie Glaize and in the
affidavits of her attorneys, F. H. Brumback and Gilbert E.
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Pence, that at some indefinite date prior to March 28, 1940,
a conversation in reference to the first notice of motion for
judgment was had between said attorneys and the attorney
for your petitioner., in which conversation, according to
the affidavits of said attorneys, Gilbert E. Pence "stated to
the said R. S. Wright, Jr., in the presence of affiant, that we
have a real defense to said action, in that the endorsement
of the name of Mattie E. Glaize on the said collateral note
is not the true and genuine signature of Mattie E. Glaize",
vvhereupon, the attorney for the petitioner is supposed, according to said affidavits, to have "stated that her
13*
name as endorser on said *note was a forgery of her
husband, D. A. Glaize, and that he might get a trip
to the penitentiary", (R. p. 12, 13, 45, 46, 48, and 49).
Any such conversation on the vague and indefinite date
alleged by the said Mattie Glaize and her attorneys is absolutely denied by the petitioner in the sworn answer to the
petition of Mattie Glaize (R. p. 24) and in the affidavit of
the attorney for the petitioner ( R. p. 34 and 35), or at any
time prior to the 23rd day of April, 1940, is flatly and categorically denied. It is submitted that it is perfectly absurd
to assert that the attorney for the petitioner would have
stated, under any circumstances, that the· signature of Mattie
Glaize to the note upon which judgment was based was a
forgery even though it be assumed that the petitioner and
its attorney had knowledge of a question as to the validity
of said signature ( which knowledge is denied).
· It is, petitioner submits, significant that no attempt is made
to say by the defendant or her attorneys that there was any
agreement on the part of the petitioner or its attorney that
an extension of time would be granted for the filing of defrnse pleas. In addition to this, such "convarsation" as is
aJleged to have taken place by the defendant and her attorneys is alleged to have been had in reference to the first notice
of motion which was promptly abandoned for reasons hereinbefore several times stated, and it is not alleged to have
been had with reference to the second notice of motion which
resulted in judgn1ent. (R. p. 45 and 48).
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*It is, therefore, submitted that there ·is no real
question whatsoever that there was no agreement on
the part of petitioner or its attorney to extend the time for
the filing of defense pleas to the second notice of motion
which resulted in judgment, and that the attorneys for the
defendant were not in any way misled or encoi1raged to believe ,
that they had additional time for the filing of defense pleas
by either the said petitioner or its attorney.
14*

ASSIGNMENT OF ERROR NO. V.
THE COURT ERRED IN VACATING SAID JUDGMENT FOR THE REASON THAT IT SERIOUSLY
JEO;?ARDIZED THE RIGHTS OF THE JUDGMENT
CREDITOR AND ADEQUATE RELIEF COULD
HAVE BEEN AFFORDED TO THE DEFENDANT,
MATTIE GLAIZE, WITHOUT VACATING SAID
JUDGMENT.
It clearly appears from the evidence, which is not denied,
that the judgment entered against the defendant, D. A.
Gfaize, is valueless except to the extent of two or three hundred dollars ( R. p. 26, 27, and 35), and that as a result
thereof, the rights of the petitioner as judgment creditor are
seriously jeopardized in the event the said Mattie Glaize
should convey away valuable real estate upon which the
judgment against her constitutes a lien. It is submitted that
the Court having determined that the said Mattie Glaize
should be allowed to file her defense and to have the case
heard and tried upon that issue, it could, without in
15* any way endangering the rights of *.the petitioner
as judgment creditor, have opened up said judgment
to permit the filing of said defenses and at the same time
provided that the lien of the judgment entered on the 22nd
day of April, 1940, should continue pending the hearing and
determination of the case upon the defenses to be filed.
''As c1:ppears in 15 R. C. L. 723, the opening of a judgment
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::;hould be tlistinguished from the vacation of the judgment.
The itsual method of granting relief from a default judgment
is to open it and perniit a defense to be niade. It is to be
noted that in many of the cases cited herein the application
for relief is by a motion to vacate the default judgment for
the purpose of letting the defendant in to defend, which is,
in effect, a motion to open the default. There may, however,
be a motion to vacate, in the proper sense of that term, a
default judgment, where it is shown, for example, that the
court had no jurisdiction of the action, in which case, of
course, the court would not be under the duty of def erring
the vacation of the judgment;* * *. Sometimes the court
imposes as a condition of opening a default judgment,· that
the defendant give an undertaking or bond to pay any judgment that the plaintiff may recover on the trial on the merits,
in which case it would seem that the court would not be bound
tr def er vacation of the judgment until the result of such
trial." 98 A. L. R. 1381. (Italics supplied).
"Generally, it is the duty of the court, as appears from the
cases cited in this division, upon opening a default judgment,
to defer the vacation of the judgment until the trial on the
merits resulting in favor of the defendant." 98 A. L. R.
1381.
16*
*"Upon an application to vacate a default judgment, under which valuable rights have been acquired
which will be clestroyed by its vacation, the judgment should
not be vacated unconditionally, but should be opened, as
distinguished from vacated, to permit the defendant to present his defense, at the same time permitting the judgment
and lien secured thereby to stand as security for any juggment the plaintiff may subsequently obtain. Halliburton
lllinoisL.Ins. Co. (1935) ... Okla.... ,40P. (2d) 1086.''
98 A. L. R. 1384.
It is also submitted that the defendant, Mattie Glaize,
could have had adequate relief by the institution of a sutt
in chancery asking to enjoin the enforcement of the judgment entered on the 22nd day of April, 1940, and that in this

v.
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manner petitioner would not have been endangered andjeopardized in its rights as judgment creditor of the said
Mattie Glaize pending the determination of such defense or
defens es as she might offer.
.
''***A court of equity does not interfere with judgments
at law, unless the failure of the complainant to successfully
def end at Ia w was because of the acts or representations of
the opposite party, or his agents, or was the result of fraud,
accident, or surprise, or some other adventitious circumstances beyond the control of the complainant;* * *." Rosenberger v. Bowen, 84 Va. 660,663, 5 S. E. 697.
It is submitted that such reasons as Mattie Glaize submitted
for the vacation of said judgtnent are embraced within the
grounds of which a court of equity will take cogniz17* ance in *a suit to restrain the enforcement of a judgment, and that,. thus, in two ways the defendant
could have been afforded adequate relief in the event she
has a meritorious defense, without endangering the rights
of the petitioner in its position as judgment creditor of the
said Mattie Glaize.
CONCLUSION
Your petitioner is aware that this Court, in the case of
Hatke v. Globe Indemnity Co11ipany, 167 Va. 184, 188 S. E.
164, 108 A. L. R. 222, held that an order vacating a default
judgment for the purpose of enabling the defendant to interpose a defense lacks the finality essential to the granting of
a writ of error, but petitioner submits that that. case is the
only case in Virginia wherein the precise question of the
:finality of such an order has been considered, and that that
rase may be clearly distinguished from the instant case. In
the case of Hatke v. Globe Indemnity Company, supra, judgment
based upon the constructive service of process upon
a foreign corporation by serving the notice of motion upon
the Secretary of the Commonwealth, whereas, in this case,
judgment was based upon personal service of process upon

,~ms
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Mattie Glaize, and in that case it appeared from the record
that the defendant was prevented from appearing on the
return day of the notice because the noti<-e, executed
18*
upon the secretary *of the commonwealth, was not
brought to the attention of the officers of the company
until after the return clay, whereas, in the instant case, there
can be no question that Mattie Glaize had complete and full
knowledge of the penclency of this notice of motion from the
date of its personal service upon her, namely, the 28th day
of March, 1940, until the granting of judgment on the 22nd
<la.y of April, 1940.
"Notice of the action had been executed upon the secretary
of the commonwealth as provided by statute and duly returned
to the clerk's office. On March 9, 1936, that being during
the same term of court that the judgment had been awarded,
the Globe Indemnity Company, by counsel, appeared and
moved the court to set aside the judgment on the ground
that the defendant was prevented from appearing on the
return day of the ·notice because the notice, executed upon the
secretary of the commonwealth, was not brought to the
attention of the officers of the company until after the return
day. The defendant asserted that it had a substantial defense
to the action.
At the hearing of the motion to vacate the judgment the
evidence disclosed that the statutory notice, which had been
executed upon the secretary of the commonwealth, had been
forwarded to the home office of the Globe Incl~nmity Company
in the usual course and after its receipt it had been mislaid.
It also appeared that, when the proper official of the company
became aware of the judgment which had been taken by
default against his company' he proceeded at once to have
said judgment annulled by appearing for his company, by
counsel, in the circuit court, at the same term, and moving
to vacate. the judgment in order that the defendant might
interpose its defense to the action.***" Hatke v. Globe
Indemnity Co., 167 Va. 184, 188 S. E. 164, 108 A. L. R:
222.
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A number of cases are cited in the opinion of this
Court in the last mentioned case through Mr. Justice
Gregory, which are conceded to be convincing authorities
for the proposition that under the Virginia statute an application for a writ of error must be to a final judgment. However, it is submitted that in none of the cases cited, except the
case of Hatke v. Globe Indemnity Co11ipany, supra, has this
Court considered the precise question of whether or not an
order vacating a default judgment lacks the finality essential
to the granting of a writ of error.
While a majority of authorities may be to the contrary,
it has been held in an imposing number of cases that such
an order 'is final, and so appealable.
"However, in a number of cases it has been· held that an
order setting aside or vacating a default judgment was a
final order, either because it was considered that the rights
of the plaintiff-appellant had already become fixed and that
the order served to deprive him of the immediate fruits ·of
his judgment**, or because the motion, etc., to set aside the
judgment, was regarded as a proceeding independent of the
original proceeding * * or because of some other reason."
108 A. L. R. 226.
"In Singleton v. Sanabrea ( 1930) 35 N. M. 205, 292 P. 6,
an order setting aside a default judgment on a motion made
some time after the judgment had been entered was held
to be a final order, the court saying : 'The order does affect
a substantial right, and in that sense is a final order. l3ut
for such order the plaintiff would have been entitled in law
to the immediate fruits of his judgments. Of this right the
order deprived him.'" 108 A. L. R. 229.
20*
"An order setting aside or vacating a default judgment may be reviewed on appeal from the final judgment in some, although not all, states. Also, in some, but
not other, jurisdictions, an order denying a motion to vacate
or set aside a default judgment may be reviewed on appeal
from the judgment." 5 C. J. S. 144
The following statement of what constitutes a final order
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for the purposes of appeal under the Virginia statute is found
in the case of Postal Tel. Cable Co. v. N. & W., R. R. Co.,
87 Va. 349, 351, 12 S. E. 613, 614, and has been approved
in a number of cases :
-"The general doctrine as to what constitutes a final order
is well stated by Professor Minor, who says that such an
order is one which disposes of the whole subject, gives all
the relief contemplated, provides with reasonable completeness for giving effect to the sentence, and leaves nothing
to be done in the cause save to superintend ministerially
the execution of the order. 4 Min. Insts., 860 Burch, Mayor,
v. Hardwicke, 23 Gratt., 51; Alexander v. Byrd, 85 Va. 690."
It is respectfully submitted t~.at the judgment entered by
the Circuit Court of Shenandoah County against Mattie
Glaize on the 22nd day of April, 1940, no defense ,vhatsoever
having been· offered thereto, is a final order within the meaning of the doctrine just stated. Nothing further need be
done for petitioner to obtain all the relief sought; right to
an issuance of an execution upon said judgment at the proper
time as provided by statute unquestionably existed;
21 *
and there was nothing *further that the lower Court
could have done as a court of law to enable the petitioner to .obtain the relief sought in its notice of motion for
judgment. The original negotiable note was exhibited before the Court and notice was called and judgment was duly
and properly entered. Not until a day after the entry of
such judgment was any question raised whatsoever by the
defendant.
In the case of Postal Tel. Cable Co. v. N. & W.R. R. Co.
supra, the telegraph c·ompany had instituted a proceeding
against the railroad company to condemn land of the latter
for the use of the former; and the railroad company appeared
and opposed the proceeding on var.ious grounds. The Circuit
Court of Prince George County appointed freeholders for
the purpose of ascertaining compensation for the land proposed to be condemned, and this order was reversed by the
judgment of the Circuit Court of Petersburg. To this latter
judgment a writ of error was allowed.
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"This proceeding was commenced in the last mentioned
court by the appellant here, the Postal Telegraph Cable
Company, a corporation chartered under the laws of the
State of New York, for the purpose of condemning a right
of way for the erection of a telegraph line along and parallel
to the northern side of the track of the Norfolk & Western
railroad within the said county.
The railroad company appeared and opposed the proceeding
on various grounds; but its objections were overruled, and an
order was entered appointing five disinterested freehotders
for the purpose of ascertaining what would be a just
22*
compensation to the *defendant company for the right
of way proposed to be condemned. This order was
afterwards, on a writ of error and supersedes, reversed by the
judgment of the circuit court of Petersburg above mentioned,
to which judgment a writ of error was awarded by this
court on the application of the telegraph company.
Whilst the case was pending in the circuit. court, there·
was a motion to dismiss the writ of error to the order of the
county ~ourt, on the ground that the writ had been improvidently awarded, because the ordt;!r was not final in its character and there had been no further proceedings in the cause.
But the motion was overruled, and this ruling is the subject
oi the first assignment of error here." Postal Tel. Cable Co. ·
v. N. & W.R. R. Co., supra.
It is true that in the last mentioned case the order to which
writ of error was granted was held not to be final, but it
is submitted that it is not authority in the instant case.
The Court in said case again said :
"In the present case, the order, so far from disposing of
the case, giving all the relief contemplated, leaving nothing
to be done in the cause, is, in fact, little more than the mere
inception of the proceeding. It is no more final, in the
sense of being an appealable order, than is an order overruling a demurrer to a declaration in an action at law founded
t1pon a statute, the validity or construction of which is drawn
in q~estion by the demurrer. It is true the order, to a cer-

0
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tain extent, adjudicates the principles of the cause, and everrules objections which go to the validity of the proceeding,
but all the relief asked for by the plaintiff and con23*
templated by the order *is not granted, nor can it
be until after the report of the conunissioners sha.U
/;.ave been returned and acted upon.* * *" (Italics supplied).
In the instant case, judgment was entered against both of
the defendants sued for the full amount sued for and nothing
remained to be done. The effect of the order of May 6, 1940,
was to unnecessarily jeopardize and endanger the rights
of the petitioner to its judgment lien against the real estate
oi Mattie· Glaize, said rights of the petitioner as a judgment
creditor of said defendant having been acquired in a regular
and orderly manner as provided by law.
Your petitioner respectfully contends and submits that
the order of the lower Court of May 6, 1940, in this case
. be reversed, for the forgoing reasons assigned, and petitioner
1 espectfully prays that it may be awarded a writ of error
pending the review of the record by this Court, that a writ
cf supersedeas may be forthwith awarded it, and that this
petition may be read in addition, as your petitioner's opening
brief, for which said petitioner intends it.
A copy of this petition has been delivered to F. H. Brumback and Gilbert E. Pence, at Woodstock, Virginia, who
were the attorneys appearing for the defendant, Mattie Glaize,
in the trial of this action before the Circuit Court of Shenandoah County, Virginia, said copy having been delivered on
the 1st clay of June, 1940. A copy of the record of
24*
this case has also been delivered *to the said F. H.
Brumback and Gilbert E. Pence, attorneys for the
defendant, Mattie Glaize.
The attorney for your petitioner desires to state that this
petition for a writ of error will be presented to the Honor-.
able George L. Browning, Justice of the Supreme Court of
Appeals of VirgiQia, at Orange, Virginia, on the 1st day of
June, 1940, and the attorneys for the petitioner desires to
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state orally the reasons for reviewing the order and judgment of the lower Court hereinabove complained of.
Respectfully submitted,
MASSANUTTEN BANK OF STRASBURG,
By Counsel.
R. S. WRIGHT, JR.
Attorney for Petitioner.
25*

*I. R. S. Wright, Jr., an attorney practicing in
the Supreme Court of Appeals of Virginia, do hereby
certify that in. my opinion there is error in the order and
judgment of the 6th day of May, 1940, of the Circuit Court
of Shenandoah County, Virginia, in the case of Massanutten
Bank of Strasburg, a corporation, v. D. A. Glaize and Mattie
Glaize, as set forth in the foregoing annexed petition, for
which the same should be reviewed and reversed by the
Supreme Court of Appeals of Virginia, and I further hereby
certify that my address is Woodstock, Virginia.
Given under my hand, this 31st day of May, 1940.
R. S. WRIGHT, JR.
Attorney.

26*

*MASSANUTTEN BANK OF STRASBURG,
a corporation,

v.
D. A. GLAIZE AND MATTIE GLAIZE
To F. H. Brumback and Gilbert E. Pence, Attorneys for
Mattie Glaize:
You, and each of you, a~e herby notified that on Saturday, the 1st day of June, 1940, the undersigned will present
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a petition for a writ of error in the above styled case and the
record in the above styled case to the Honorable George L.
Browning, Justice of the Supreme Court of Appeals of Virginia, at Orange, Virginia, and the undersigned attorney
does hereby state that he desires to present said petition
for a writ of error and the reasons therefor orally to the
Honorable George. L. Browning, Justice of the Supreme
Court of Appeals of Virginia, at the time and place aforesaid.
Given under my· hand, this 31st day of May, 1940.
R. S. WRIGHT, JR.
Attorney for Massanutten Bank of Strasburg.
We, F. H. Brumback and Gilbert E. Pence, do hereby
2cknowledge the receipt of a copy of a petition for a writ
of error and a copy of the record in that certain action at
law lately pending in the Circuit Court of Shenandoah County,
Virginia, under the style of Massanutten Bank of Strasburg,
a corporation, v. D. A. Glaize and Mattie Glaize, and·
27*
we also *her_eby accept notice of the presentment
of said petition for a writ of error and the record
in said case to the Honorable George L. Browning, Justice
of the Supreme Court of Appeals of Virginia, at Orange,
Virginia, on the 1st day of June, 1940.
Given under our hands, this 31st day of May, 1940.
F. H. BRUMBACK
and
GILBERT E. PENCE
Attorneys for Mattie Glaize.
Received 6-1-40, George L. Browning
Writ of error granted and supersedeas a warded.
GEORGE L. BROWNING.
8-29-40

Massanutten Bank of Strasburg vs. D. A. Glaize, et al. 21

RECORD
CIRCUIT COURT
of
SHENANDOH COUNTY VIRGINIA
MASSANUTTEN BANK OF STRASBURG,
A CORPORATION ............ ·...... Complainant

v.

)

NOTICE OF MOTION

D. A. GLAIZE AND MATTIE GLAIZE .... Defendants
page 1

NOTICE

To D. A. Glaize and 111attie Glaize:

You, and each of you, are hereby notified that on the 13th
day of April, 1940, between the hours of 10 :00 A. M .. , and
.S :00 P. M., or as soon thereafter as it may be heard, the
undersigned will move the Circuit Court of Shenandoah
County, at the Court House thereof, at Woodstock, Virgina,
for a judgment against you, jointly and severally for the
sum of Two Thousand Two Hundred Fifty Dollars and
Forty-three Cents ($2,250.43), with interest thereon from·
the 5th· day of March, 1940, until paid, together with the
cost incident to this proceeding, and fifteen per centum of ·
the first Five Hundred Dollars ($500.00) of said sum of
Two Thousand Two Hundred Fifty Dollars and Forty-three
Cents ($2,250.43), and ten per centum of the residue of said
sum of Two Thousand Two Hundred Fifty Dollars and
Forty-three Cents ($2,250.43), for and as Attorney's fees,
all of which is justly due to the undersigned, Massanutten
Bank of Strasburg, a corporation, organized and doing
business under the laws of the State of Virginia, from you,
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and each of you, and said indebtedness is evidenced by a
certain negotiable promissory collateral form note executed
by you, D. A. Glaize, bearing date on the 21st day of April,
1939, for the principal sum of Two Thousand Four Hundred·
Forty-nine Dollars and Forty-two Cents ($2,449.42), payable
to the undersigned, or order, sixty days after the
page 2 rdate thereof, at the Massanutten Bank of Stras-·
burg, Strasburg, Virginia, and bearing interest
from the date of maturity thereof at the rate of six per
centum per annum, and by you, Mattie Glaize, duly and
properly endorsed on the day, month and year last aforesaid, the undersigned being the owner and holder in due
course, and for value; that in said note, and as a part thereof,
you, and each of you, did, by clause or stipulation in writing,
waive the benefit of your Homestead Exemption and all
other exemptions as to said obligation, as well as presentation
and notice of protest; that in said note, and as a part thereof,
you, and each of you, did, by clause or stipulation in writing,
agree to pay all expenses in collecting same, including fifteen
per cent Attorney's fees, in case of non-payment at maturity;
that said note is subject to a credit of the sum of Three Dollars
and Fifty Cents ($3.50) paid thereon as of the 9th day of
August, 1939, to a further credit of the sum of One Hundred Eighty-nine Dollars and Ninety-two Cents ($189.92)
paid thereon as of the 5th day of March, 1940, and to a
further credit of the sum of One Hundred Ten Dollars
and Eight Cents ($110.08) paid thereon as of the 5th day
of March, 1940: and that you, and each of you, for value
received, did deposit as collateral security for said note
securities described as "Orndorff Bonds," and that you, and
each of you, by clause or stipulation in writing, did agree that
the said securities, and any others added to or substituted
for them, all cash at any time to the credit of your account,
and all notes and drafts deposited for collection
page 3 rin said Bank might be held as collateral security
for all the obligations and liabilities of the maker
and endorsers of the said note, due to the said Massanutten
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Bank of Strasburg or that might become due or that might
thereafter be contracted, and did further agree, by clause
or stipulation in ,vriting, that if said obligation was not
promptly paid at maturity, the said Massanutten Bank of
Strasburg, or its President, or its Cashier, sliould have
:u1thority to sell the said collateral security, or the property
representated by the same, either- at private or public sale,
at any time thereafter, without advertisement or notice to
you, and with the right on the part of said Bank to become
purchasers thereof at such sale, freed and discharged of any
equity of redemption, the proceeds to be applied to the payment of the .said obligation hereinbefore mentioned, and
any excess or deficiency to be paid or received by you, and
each of you ; that the collateral se~urity for said note mentioned and described therein as ''Orndorff Bonds" has, in
pursuance to the provisions of said note, been fully subjected and liquidated and the aforesaid payments on said
note as of the 5th day of March, 1940, aggregating the sum
of Three Hundred Dollars ($300.00), represent the entire
proceeds of said collateral security, and that said collateral
security was on the said 5th day of March, 1940, fully and
completely exhausted; and a copy of said note is hereto
-attached and is, by this reference, made a part hereof as
folly and completely as though set out herein in haec verba,
and the said plaintiff alleges that the aforesaid
page 4 rnote is not taxable under Section 69 of the Tax
Code of Virginia, in the hands of the plaintiff.
Given under our hand, this 28th day of March, 1940.
Respectfully,
MASSANUTTEN BANK OF STRASB~RG
By counsel
R. S. WRIGHT, JR., p. q.
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No. 87287
Strasburg, Virginia, April 21, 1939
3.50
Due June 20
after
date
I
promise
to
pay to MasSixty
days
$2,445.92
sanutten Bank of Strasburg or order Twenty
189.92
Four Hundred Forty Nine and 42/100 Dollars, for value received, negotiable and payable
$2,256.00
at Massanutten Bank of Strasburg, StrasburgVirginia, at Strasburg, Virginia, without offset, and we, the
drawer and endorser, each hereby waive the benefit of our
Homestead exemption as to this debt, and all other exemptions
waived also presentation and notice of protest by the makers
and each endorser as to this debt and agree to pay all expenses
in collecting same, including 15 per cent Attorney's fees
in case this note is not paid at maturity.
For value received, I have deposited as collateral security
for the above note following named securities:
Orndorff Bonds
and I agree that the above named securities, and any others
added. to or· substituted for them, all cash at any time to the
credit of our account, and all notes and drafts
page 5 rdeposited by us for collection in said Bank may
be held as collateral security for all the obligations
and liabilities of the undersigned and of the endorsers
hereof, due to the said Bank or to become due that may
hereafter be contracted, with the understanding that a margin of . . . . . . . . . . . . percent, on the market value of the
collateral security shall be maintained on demand, and if
said demand for margin is not promptly met or said obligations and said liabilities are not promptly paid at maturity
................ hereby authortze said Bank or its President or its Cashier to sell the collateral security, or the property represented by the same, either at· private or public sale,
at any time thereafter, without advertisement or notice to
. . . . . . . ... and with the right on the part of said Bank to
become purchasers thereof at. such sale, freed and discharged
of any equity of redemption, the proceeds to be applied to

$2,449.42

1
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the payment of the above mentioned obligations and liabilities,
any excess or deficienies to be paid or· received by .......... ,
as the case may be, and further authorize the said Bank or its
. . . . . . . . . . President or its Cashier to use, trans£er, or;
hypothecate the collateral security, they being required on
payment or tender at maturity of th«; amount of the said
obligation and liabilities to return an equal amount of said
securities, and not the specific securities pledged.

D. A. Glaize
Endorsed : Mattie Glaize.
8/9/39 Paid
3.50
3/5/40 Paid
189.92
3/5/40 Pd. int. to date 110.08

Credits:

page 6

r

page 7

r

Executed on the 28th day of March, 1940,
within the County of Shenandoah, by delivering
a true copy of the within notice in writing to D. A. Glaize
and Mattie Glaize in person.
CARL F. GOCHENOUR
Sheriff of Shenandoah County, Va.
JUDGMENT

This day came the plaintiff, Massanutten Bank of Strasburg, a corporation, organized and doing business under
the laws of the State of Virginia, by its attorney, and moved
the Court for a judgment against the defendants, D. A.
Glaize and Mattie Glaize, jointly and severally, upon a notice
of motion duly executed upon said defendants and returned
to the Clerk's Office of this Court within the time required
by law. And the Court having examined said notice and
the returns of the officer thereon, and finding that said defendants, and each of them, had had legal notice. of this motion
and that the same had been duly returned as aforesaid, and
is now docketed, said defendants, and each of them, were
called in open court but came not.

I

I

I
1
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Whereupon the Court, having examined the evidence herein, consisting of a negotiable promissory collateral form
note, and finding in said notice proper allegations as to the
assessment thereof for taxation, finds for said plaintiff in
the sum of Two Thousand Two Hundred Fifty Dollars and
Forty-three Cents ($2,250.43), plus an additional sum of
Two Hundred Fifty Dollars and Four Cents ($250.04),
being fifteen per cent Attorney's fees on the first Five Hunclred Dollars ($500.00) thereof and ten per cent Attorney's
fees on the residue of One Thousand Seven Hundred Fifty
Dollars and Forty-three Cents ($1,750.43), the debt demanded, with interest thereon as claimed, and the costs.
It is, therefore, adjudged and ordered that the
page 8 ~plaintiff, lVIassanutten Bank of Strasburg, a cor.
poration, organized and doing business under the
laws of the State of Virginia, recover and have judgment
against D. A. Glaize and Mattie Glaize, jointly and severally,
for the sum of Two Thousand Two Hundred Fifty Dollars
and Forty-three Cents ($2,250.43), with interest thereon
from i:he 5th day of March, 1940, at the rate of six per
centum per annum, until paid, plus an additional sum of Two
Hundred Fifty Dollars and Four Cents ($250.04), being
fifteen per cent Attorney's fees on the first Five Hundred
Dollars ($500.00) thereof and ten per cent Attorney's fees
on the residue of One Thousand Seven Hundred Fifty Dollars
and Forty-three Cents ($1,750.43), upon which said obligation Homestead Exemption has been waived by the said D.
A. Glaize and Mattie Glaize, and each of them, together
with its costs by it about its action herein expended.
Enter: April 22, 1940.

P. W.
page 9

~

ORDER

This clay came the parties by their attorneys
and ask leave to file petition and affidavits to vacate the judg-
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ment entered in this cause, whereupon it is ordered that the'
same be filed as of this day, arid the hearing thereon shall
wait the service of the required notice.
Enter P. W. April 27, 1940.
Page 465
page 10 }

PETITION

To The Honorable Philip W-illiams, Judge of the Circuit
Coitrt of Shenandoah County, Virginia.
Your petitioner, Mattie Glaize, by her counsel, -doth hereby
move the Court to annul, vacate and set aside a certain judgment entered by the court on the 22nd day of April, 1940,
in the: cause of Massanutten Bank, Incorporated, of Strasburg, Va., Plaintiff, against D. A. Glaize and Mattie Glaize,
Defendants, and hereby represents unto your Honor the
following facts to sustain her motion to annul, vacate and
set aside that certain judgment entered by the court on the
22nd day of April, 1940, in said cause, then pending in said
court.
(I)
That the defendant, Mattie Glaize, was sertously, dangerously and 'critically ill on or before the 3rd day of April,
1940, and on the said 3rd day of April, 1940, she was ad-·
mitted as a patient of the Winchester Memorial Hospital,
at Winchester, Virginia, and then and there placed under
the care and treatment of Dr. Philip W. Boyd, her physician
and since the date aforesaid has continuously remained in
the said hospital, and now is a patient of the said hospital.
under the care of Dr. Philip W. Boyd. That the physical
condition of Mattie Glaize has been so serious since the 3rd
day of April, 1940, that it has been impossible for her counsel
to have any communication with her, even at the
page 11 rpresent time, concerning a legal proceeding against
I
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her in the Circuit Court of Shenandoah County, Virginia.
That her counsel cannot now consult her, or have any
communication with her, according to the advice of her
physician, Dr. Boyd, without greatly endangering her health
and recovery.
It is therefore manifest that counsel for Mattie Glaize
have not had the opportunity to properly discuss with their
client the said proceeding in any manner since the 3rd day of
April, 1940, to the date of the filing of this petition, all of
"'~hich will be more fully and at large appear from an affidavit of Dr. Philip W. Boyd, filed herewith and marked
Exhibit A and made a part of this petition; and-

(II)
Notice for judgment was duly served and executed upon
the said Mattie Glaize on the
day of March, 1940,
fixing the 9th day of April, 1940, in said notice, as the day
on which judgment would be asked at the hands of the court
in the said cause; which said proceeding was a nullity, in
that the said notice had not been executed for a period of
fifteen days prior to the date therein fixed for asking judgment; and any judgment rendered upon said notice, if ren- ·
dered, would have been null and void under the statute· in
snch cases made and provided, all of which will more fully
and at large appear from a copy of the said notice for judgment herewith filed marked Exhibit B, and made a part of
this petition; andpage 12 ~

(III)

That on the 28th day of March, 1940, another notice for
motion of judgment was executed in the said cause, of the
Massanutten Bank, Inc., of Strasburg, vs. D. A. Glaize
and Mattie Glaize, defendants, wherein it was alleged and
stated that judgment would be asked at the hands of the
court in the said cause on the 13th clay of April, 1940, it
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being a day when the said parties and their counsels well
knew that the court would not be in session, and the clerk
of the court had not been notified by the Honorable Judge
of the circuit court of Shenandoah County that the ~ourt
would be in session on the 13th day of April, 1940, and by
reason of the serious illness of Mattie Glaize, who was then
suffering at the time of the execution of said second notice
for motion of judgment, and counsel for the said Mattie
Glaize were not advised of the said second proceeding in
this cause, and accordingly did not know that the same had
been fixed for a heari!}g on the 13th day of April, 1940, and
did not file any pleas or grounds of defense to the said second
proceeding in this cause; and(IV)
That sometime prior to the 28th day of March, 1940, in
the clerk's office of Shenandoah County, Va., R. S. Wright,
Jr., attorney for the plaintiff in said cause, was advised
by F. H. Brumback and Gilbert E. Pence that they were
counsel for Mattie Glaize in a proceeding which he had in&tituted in the circuit court of Shenandoah County, by the
Massanutten Bank, Inc., of Strasburg, against
page 13 ~said parties, which was the first proceeding in
said cause, and that the same would be contested,
and that the said R. S. Wright, Jr., then.and there knew who
were the counsel for Mattie Glaize, and further was then
and there advised that a defense to the said action would be
non est factum, or that it was the intention of counsel for
Mattie Glaize to raise t~e question as to whether or not the
endors€ment of the name of Mattie Glaize on the said collateral note was the true and genuine signature of the said
Mattie Glaize, all of which will more fully and at large appear
from the affidavits of F. H. Brumback and Gilbert E. Pence,
filed herewith, marked Exhibits C and D respectively, and
made a part of this petition; and-

30

Supreme Court of Appeals of Virginia ·
J.

(V)

That it now appears that the said notice for motion of
judgment was executed a few days before the said Mattie
Glaize entered the \Vinchester lVIemorial Hospital, whereby
she was notified in said notice that on the 13th day of April,
1940, a motion would be made before the court for judgment on the note therein fully described and set forth, being
at the time when the court was not in session, and the said
varties and their counsel knew that the court would not be
in session on that clay, or on the clay thereafter; and on the
22nd day of April, 1940, the Honorable Judge of the Circuit
Court of Shenandoah County, Virginia, who resides in
Winchester, Va., about thirty miles from Woodstock, Va.,
left his office and came to Woodstock for the purpose of
hearing this motion for judgment, and on that day
page 14 ~only heard this motion and a matter of granting a
license to sell soft drinks, and did appear in Woodstock, Va., on the 22nd day of April, 1940, and entered the
court room, together with the clerk of the court and counsel
for the plaintiff, even though the court had not been for~
mally opened by the sheriff of the county of Shenandoah,
or any of his deputies, nor was the said sheriff, or any of
his deputies present, and that the names of the defendants
in said cause were not formally called in open court, nor were
the members of the bar called or advised that the court was
then sitting for the transaction of such business as might be
brought before the court, and that the counsel for the defendant, Mattie Glaize, did not know of this proceeding, and in
fact the clerk of the court did not know that the Honorable
Judge of the Circuit Court would be present on the day aforesaid, until about ten minutes before his arrival, -·when 'he was
notified of the same by R. S. Wright, Jr., counsel for plaintiff,
all of which will more fully and at large appear from the
affidavits of Loy J. Coffman, Clerk of the Circuit Court,
and Carl Gochenour, Sheriff of the County of Shenandoah,
Va., and filed herewith marked Exhibits E and F respectively, and made a part of this petition; and-
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(VI)
That no pleas had been filed in this cause by counsel for
Mattie Glaize, in that the said notice for motion to obtain
judgment had been made to a day when the court w:ould not
be in session, and counsel for Mattie Glaize believed that
the cause would be continued to the first day of the May term,
1940, of the said court, which has been the regular
page 15 ~and usual practice of this court for many years,
and that on the first day of of the May Term, 1940,
the pleas would be formally filed, and that the said R. S.
Wright, Jr., had been duly and properly advised by counsel
for Mattie Glaize that they were her counsel and would contest the said claim, and they further advised the said R. S.
\Vright, Jr., counsel for plaintiff, concerning the defenses
·which would be relied upon in the said cause, which said information
was given by counsel for the defendant, Mattie
I
Glaize, to R. S. Wright, Jr. counsel for plaintiff, prior to the
13th day of April, 1940; and-

(VII)
That prior to the institution of. any proceeding in th~
said cause, F. H. Brumback and Gilbert E. Pence, appeared
at the Massanutten Bank of Strasburg, during business hours,
and then and there advised F. E. Zea, cashier and trust
officer of the said bank, that they were counsel for Mattie
Glaize in a certain collateral note held by the said bank,
on which her name appeared as an endorser, and that as
counsel for Mattie Glaize, they requested him the said F.
E. Zea, to have the right to examine the said note and compare the signature thereon ,vith the true and genuine signature of the said Mattie Glaize, as well as any other papers
connected therewith, which said request was freely granted
by the said F. E. Zea, in his office in the Massanutten Bank,
during business hours, and the said papers were examined,
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and the said plaintiff, its agents, servants and
page 16 ~employees were then and there advised that the.
said F. H. Brumback and Gilbert E. Pence were
counsel for Mattie Glaize. That F. E. Zea was very cordial
in the said interview and asked counsel for Mattie Glaize
to make· a further investigation of all the facts in this cause
and ascertain whether or not the same could be adjusted and
settled without any litigation, even suggesting certain terms
of settlement, and efforts were made to ascertain whether or
not this matter could be adjusted in some manf!er satisfactory to all parties; that R. S. Wright, Jr., counsel for the
plaintiff, on the 24th day of April, 1940, at about three
P. M. on that day, stated in the presence of the Honorable
Judge of the Circuit Court of Shenandoah County in chambers, in Winchester, Va~, when this matter was taken up
informally, that he, R. S. Wright, Jr., had been advised by
F. E. Zea that Messrs Brumback and Pence had gone over
the Glaize matter with him, and stated they were counsel
for Mattie Glaize: and(VIU)
• That it is not charged that R. S. Wright, Jr., attorney
ior the Massanutten Bank, Inc., of Strasburg, did intentionally, willfully and deliberately proceed to have this cause
heard by the court without giving notice of such hearing
to counsel for Mattie Glaize, however, this matter was heard
by the Court without any notice having been given t9 Messrs
Brumback and Pence, whom he well knew were counsel for
Mattie Glaize, for the following reasons namely : That R.
S. Wright, Jr., was so advised in the Clerk's Office
page 17 ~f Shenandoah County, Va., prior to the 28th
day of March 1940, and that he was then and there
advised that the plea would be relied upon in this action of
non est factum, which would be entered in the said cause
at the proper time; that the said R. S. Wright, Jr., had been
advised by F. E. Zea, cashier of the said bank, that Brumback
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and Pence had appeared befqre him and stated they were
counsel for Mrs. Mattie Glaize in this matter, and at that
time examined the said collateral note, the endorsement there-_
on and all the papers connected therewith, in the office of the
said F. E. Zea, in the Massanutten Bank at Strasburg, during business hours, and prior to the filing of any suit or
notice in this cause; and-

(IX)
That it is avered the said R. S. Wright, attorney for the
said bank in the said cause, prior to the 13th day of April,
1940, knew who were the attorneys for Mattie Glaize in
said cause, that on the 22nd day of April, 1940, he presented
this matter to the Court and never even had such counsel
called, or advised the court who were the counsel for the
defendant, Mattie Glaize, in the said proceeding, nor did
he in any manner advise counsel for Mattie Glaize that the
motion for judgment would be made before the court on
the 22nd day of April, 1940, or the hour when such motion
would be made; that the said R. S. \¥right, Jr., knew prior
to the filing of the said second notice that the plea which
would be relied upon by counsel for defendant, Mattie Glaize,
would be non est factum, and having all this knowpage 18 ~ledge, did proceed to have the Court enter a judgment in this cause without having given any notice
' to opposing counsel of the time and place when such judg.ment would be asked for; and(X)
That the plaintiff in this cause, and counsel for the said
p1aintiff, well knew that the endorsement of Mattie Glaize
t!pon the said collateral note was a forgery, and not tpe
true and· genuine signature of Mattie Glaize, and having
such knowledge, further knew that the same would be contested in the court, and with all of such knowledge it did pro-
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e:eed to obtain a judgment aga,inst the said defendant, Mattie
GJaize, as aforesaid.
It is further submitted that the rights of the defendant,
Mattie Glaize, should not be denied or destroyed by any
such procedure on the part of plaintiff and its counsel, and
if the said plaintiff desires this matter to be heard in all
fairness and honesty, as it is believed to be right under
all to facts and circumstances of this case, then the said
plaintiff should be willing to agree that the judgment obtained as aforesaid, should be annulled, vacated and set
aside, and the proper issue made up and tried on the plead..ings according to law, by virtue of the fact that the plaintiff knew the endorsement on the said collateral note was
a ·forgery because the said Mattie Glaize, as treasurer of
the Ladies Aid Society, carried a checking account in said
bank at the time when the collateral note, purported to be
_endorsed by Mattie Glaize, was delivered to said bank; and
the said plaintiff cannot now profit by such forpage 19 rgery, and wrongful acts 011 its part in obtaining
the judgment aforesaid.

(XI)
That it is impossible, even at this date, to file the special
lJlea of non est factum, which must be verified by the defendant, because of her serious illness at this time, according
to the advice of her physician, and it is therefore maniiest that the only plea which could have been filed would
have been the plea of nil debit or general issue, and if such
a plea had been filed in the said cause the said plaintiff would
not have had any more information than it actually had
without the entry of such plea, but the said plaintiff by its
counsel did have prior to the 13th day of April, 1940, full
and complete information of the pleas which would be relied
upon in the defense of this case.
\i\Thereupon, your petitioner Mattie Glaize, hereby prays
that the Massanutten Bank of Strasburg, a corporation, be
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made a party defendant, · and request to answer to same,
but answer under oath is waived, the judgment entered
on the 22nd day of April, 1940, be annulled, vacated, and
set aside, for the reason herein before stated, as to this
petitioner, and grant unto your petitioner such fu~ther,
· other and general relief as the nature of her case may require,
or to justice shall seem meet and right.
And in duty bound your petitioner will ever pray, etc.
MATTIE E. GLAIZE, Petitioner
By Counsel.
page 20 rBy F. H. BRUMBACK
GILBERT E. PENCE
Of Counsel
. Filed in the Clerk's Office of Shenandoah County, Virginia on the 26th day of April, 1940.
LOY
page 21

r

J.

COFFMAN, Clerk.

NOTICE

You are herby notified that on the 6th day of May, 1940,
at 10 :00 A. M. of that day, or as soon thereafter as it may
be heard, at Front Royal, at the Court House, in Warret1
County, Virginia, the undersigned will move the Honorable
Philip Williams, Judge of the Circuit Court of Shenandoah
County, Virginia, to vacate set aside and annul a judgment
obtained by the Massanutten Bank of Strasburg, a corporation, Plaintiff vs D. A. Glaize and Mattie Glaize, Defendants; on the 22nd day of April, 1940, at vVoodstock, in
Shenandoah County, Virginia, for the sum of $2,250.42,
plus an addition sum of $250.04 as attorney's fees, with
interest as set forth in said judgment: upon the grounds
specifically set forth and contained in a petition of Mattie
Glaize filed in the said cause, in writing, and the affidavits
filed therewith, on the 26th day' of April, 1940, in the Clerk's
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Office of Shenandoah County, Virginia, which said notice
is hereby given in accordance with the statute in such cases
made and provided.
Given under my hand this 27th day of April, 1940.
MATTIE GLAIZE
By Counsel
F. H. BRUMBACK
GILBERT E. PENCE
Counsel for Mattie Glaize
As attorney for the Massanutten Bank of Strasburg, a
corporation, the undersigned, R. S. Wright, Jr., does hereby
accept service of the within notice for the said
rMassanutten
Bank of Strasburg, a corporation,
page 22
and waives legal service thereof.
R. S. WRIGHT, JR.
April 27th, 1940
page 23

t

ANSWER

The answer of Massanutten Bank of Strasburg to a petition filed in that certain action at law recently pending in
the Circuit Court of Shenandoah County, Virginia, under
the style of Massanutten Bank of Strasburg v. D. A. Glaize
and Mattie Glaize, p·raying that a judgment entered in said
action on the 22nd day of April, 1940, annulled, vacated
and set aside, said petition having been filed in the Clerk's
Office of said Court on the 26th day of April, 1940, by F.
H. Brumback and Gilbert E. Pence, Counsel for Mattie E.
Glaize.
( 1) This respondent neither admits nor denies the allegations of paragraph one of said petition, but calls for .
strict proof thereof.
(2) The respondent admits the allegations of paragraph
two of said petition.
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( 3) The respondent admits the allegations of paragraph
three of said petition to the extent that notice of motion
was duly serv~d upon D. A. Glaize and Mattie Glaize on the
28th day of March, 1940, said motiOJ) for judgment to be
made on the 13th day of April, 1940, but shows unto the
Court that counsel for the defendant, Mattie Glaize, well
know that under the practice long prevailing in the Circuit
Court of Shenandoah County, the March Term thereof does
not close until the Saturday next preceding the opening
day of the May Term of said Court, and shows further
unto the Court that from the very allegations of
lJ:-tge 24 rsaid petition, it appears that said notice of motion
was served personally upon the said Mattie Glaize,
and that the said Mattie Glaize remained at her home in
Shenandoah County, Virginia, for a period of at least six
~ays prior to her being removed to the Winchester Memorial
Hospital~ as alleged in said petition, and that said time was
ample and adequate for the said defendant to have conferred
with her attorneys.
. ( 4) The allegations of paragraph four of said petition
are absolutely denied.
( 5) That respondent is not advised whether the Honorable Judge of the Circuit Court of Shenandoah County,
Virginia, "left his office" in Winchester, Virginia, for the
. purpose of coming to Woodstock, Virginia, on the 22nd day
of April, 1940; that defendant does not know what other
business was transacted by the Honorable Judge of said
Court at Woodstock, Virginia, on the 22nd day of April, 1940; that defendant emphatically denies the allegation of
said petition that the names of the defendants in said action
at law were not called in open court.
(6) Respondent admits that no pleas have been filed in
this action at law by Mattie Glaize, but emphatically denies
that it has been the usual and regular practice of this Court
for many years to continue notices of motion maturing in
term time to the first day of the next term, as alleged by
Mattie Glaize, and further emphatically denies that def en-
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dant or its counsel had been advised that the said Mattie
Glaize would contest or defend said. action at law,
page 25 ~all of which will more fully appear from the affidavits of F. E. Zea, Cashier, F. S. Tavenner, Esquire, and R. S. Wright, Jr., Attorney for this defendant, filed
herewith and marked "Exhibit A," Exhibit B," and "Exhibit

C"
( 7) That respondent admits the allegations of paragraph
seven of said petition except insofar as it is therein alleged
that F. E. Zea made a request of Gilbert E. Pence and
F. H. Brumback to make a. further investigation "of all the
facts in this cause and ascertain whether or not the same
could be adjusted and settled without any litigation," and
avers that on the contrary thereof, the said F. E. Zea advised
and informed the said Gilbert E. Pence and F. H. Brumback
that action would be instituted on behalf of Massanutten
Bank of Strasburg within a certain definite period of time unless satisfactory adjustment and satisfaction of the indebtness
due and owing to this defendant from the said D. A. Glaize
and Mattie Glaize were made, and that no such adjustment
0r satisfaction has been made or offered.
( 8) That respondent admits the allegations of paragraph
eight of said petition except insofar as it is therein alleged
that R. S. Wright, Jr., was advised in the Clerk's Office
of Shenandoah County, Virginia, prior to the 28th day· of
March, 1940, that the defendant, l\fattie Glaize, intended
to rely upon the plea of non est factum, and avers that on
the contrary thereof, neither this defendant nor the said R.
S. vVright, Jr., was advised as to what the intentions of the
said Mattie Glaize, or her attorneys might be in
page 26 rreference to the filing of a defense or defenses
to said action.
(9) This respondent admits the allegations of paragraph
nine of said petition except insofar as it is therein alleged
that R. S. Wright, Jr., Attorney for the respondent, knew
of a plea to be filed by the defendant, Mattie Glaize. and
emphatically denies that he· did have such knowledge of a
11lea to be filed by Mattie Glaize.

~
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( 10) This respondent emphatically denies that it well
knew that the endorsement of Mattie Glaize upon the note
upon which this action is based was a forgery, and further
emphatically -denies that it knew that the same would be
contested in court, as alleged in paragraph ten of said petition.
( 11 ) This respondent is not advised and informed as
to what plea or pleas might have been filed by the defendant, Mattie Glaize, but emphatica1ly denies that it had
prior to the 13th day of April, 1940, "full and complete information of the pleas which would be relied upon in the
defense of this case," as it is alleged in paragraph eleven of
the petition.
( 12) That respondent is informed and avers that the
said D. A. Glaize is no longer seized and possessed of any
real estate in Shenandoah County, Virginia, or elsewhere,
and that so far as respondent knows or can ascertain, the
s,iid D. A. Glaize has no property, real or personal, in Shenandoah County, Virginia, or elsewhere, with the exception
of a small amount of personal property of an aggregate
value of perhaps three or four hundred dollars; and that
respondent believes and avers that if judgment,
page 27 rheretofore granted, be vacated and set aside as
to Mattie Glaize, respondent will, in all probability, suffer great loss and damage in that it will, in· all
probability, never be able to obtain satisfaction or pay111ent
of said indebtness, or any part thereof, with the possible
exception of some two or three hundred dollars.
( 13) That respondent is informed and believes, and shows
unto the Court that neither the said Gilbert E. Pence nor
F. H. Brumback asked or requested to be noted as counsel for
D. A. Glaize and Mattie Glaize, or either of them; that neither
oi said attorneys informed the Clerk of the Circuit Court of
Shenandoah County, that they represented the said defendants,
or either of them; and that the Clerk of the Circuit Court of
Shenandoah County had no knowledge that said attorneys,
ur either of them, until the clay after the entry of judgment
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in this action, all of which will more fully appear from the
affidavit of Loy J. Coffman, Clerk of the Circuit Court of
Shenandoah County, Virginia, filed ht!rewith and marked
'·Exhibit D."
And now, having fully answered the petition of Mattie
Glaize, this respondent prays to be hence dismissed with its
reasonable costs by it in this behalf expended.
MASSANUTTEN BANK OF STRASBURG
By Counsel

R. S. WRIGHT, JR.
Attorney for Massanutten Bank of Strasburg
State of Virginia
County of Shenandoah, to-wit:
page 28 ~

R.' S. vVright, Jr., being duly sworn, says that
he is Attorney for the Massanutten Bank of Strasburg, the· respondent named in the foregoing answer, and that
the facts and allegations therein contained are true, except
so far as they are therein stated to be upon information,
. and that so far as they are therein stated to be upon information, he believes them to be true.
R. S. WRIGHT
Attorney for Respondent

Taken, sworn to and subscribed -before me, Ma.ry E. Lambert, a Notary Public of and for the County and State aforesaid, in my County aforesaid, this 4th day of May, 1940.
MARYE. LAMBERT
Notary Public
Filed May 6, 1940
LOY J. COFFMAN, Clerk
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ORDER

On this 6th day of May, 1940, came the defendant, Mattie
Glaize, by her attorneys, and the plaintiff appeared by its
attorneys, at chambers, · in Winchester, Virginia, and the
said defendant asked the court for leave to file her plea
of the general issue, and also leave to file plea of non est
factum, within 5 days her special plea, and whereupon the
said defendant moved the court that the judgment entered
against her in the said proceeding on the 22nd. day of April,
1940, for the sum of $2,250.43, plus and additional sum of
$250.04 being attorney's fees as set. forth in the said judgment, be annulled, vacated and set aside, and the issue made
up by the said pleadings be heard as directed by law, and
after due consideration the court doth hereby order and
adjudge that the said judgment entered in this ·cause on the
22nd day of April, 1940, as aforesaid, be and the same is hereby annulled, vacated and set aside, and this cause is continued.
To which action of the court the plaintiff, for reasons
stated in writing, objects and excepts and moves that this
order be suspended for a period of thirty days, so that it
may apply for a writ of error thereto. This motion is
ordered to be granted upon execution of bond in the penality
of five hundred dollars, .conditioned according to law. · ~
Enter P. W.
Page 466
page 30

~

CERTIFICATE OF EXCEPTION NO. I

'The following evidence on behalf of the. plaintiff and of
the defendant, Mattie Glaize, respectively, as hereinafter
denoted, in the form of several affidavits, is all the evidence
that was introduced on the hearing of n1otion to vacate the
judgment entered m this cause.
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EXHIBIT A.

Commonwealth of Virginia
County of Shenandoah, to-wit:
This day personally appeared before me F. L. McWilliams,
a Notary Public in and for the County aforesaid, in the
State of Virginia, F. E. Zea, who made oath before me, in
my County aforesaid, that he is Cashier and Secretary of the
Massanutten Bank of Strasburg,
corporation; that said
bank is the plaintiff in an action recently pending in the Circuit Court of Shenandoah County, Virginia, under the style
of Massanutten Bank of Strasburg v. D. A. Glaize and
Mattie Glaize; that on or about the 19th day of March, 1940,
after business hours, G. E. Pence and F. H. Brumback.
appeared at said bank and stated to him that they had been
requested by letter from Mattie Glaize to investigate a note
made by D. A. Glaize, endorsed by Mattie Glaize, and held
by said bank, and asked to be allowed to examine said note ;
that neither at that time, nor at any time theretofore, nor
at any time since, was the signature of Mattie Glaize to
said note known to the Massanutten Bank of Strasburg
to be a forgery; that the said G. E. Pence and F. H. Brumback did then and there assert that the signature of Mattie
Glaize to said note differed in some respects from other signatures of Mattie 'Glaize; that the said G. E. Pence and F.
H. Brumback did not then and there, nor have they at any
time since asserted to him that the said signapage 32 rture of Mattie Glaize to said note was forged; that
the said G. E. Pence and F. H. Brumback did
leave said bank; that neither during said conversation, nor at
any ti~e since then, have the said G. E. Pence and F. H.
Brumback advised, informed or suggested to him that they
~ntended to. contest or deny the validity of the signature of
Mattie Glaize to said note.
F. E. ZEA
Cashier and Secretary of
the Massanutten Bank of
Strasburg, a corporation.

a
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Subscribed and sworn to before me, this 27th day of April,
1940.. In Witness Whereof, !~hereunto set my hand, the
<lay, month and year aforesaid.

F. L. McWILLIAMS, Notary Public
Filed May 6, 1940
LOY J. COFFMAN, Clerk
page 33
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EXHIBIT B.

Commonwealth of Virginia
County of Shenandoah, to-wit:
This day personally appeared before me, Mary E. Lambert, a Notary Public of and for the County aforesaid, in
the State of Virginia, F. S. Tavenner, Esquire, ·who mac}.e
oath before me, in my County aforesaid, that he is a member of the Bar of Shenandoah County, Virginia; that he has
practiced law in the Circuit Court of Shenandoah County
for a period long antedating the appointment and qualification of Judge Philip Williams, as J uclge of our Circuit
Court; that he has always considered and knows of no rule.
law or practice to the contrary to the effect that ·a notice of
motion given to a definite date should not or would not be
heard upon the day named in the notice, in the absence of any
tmderstanding between the plaintiff and the clefendant to
the contrary, provided, of course, the case was in condition
to be then heard.
F. S. TAVENNER
Subscribed and sworn to before me, this 27th day of April,
1940. In Witness Whereof, I have hereunto set my hand, the
day, month and year aforesaid.
MARY E. LAMBERT, Notary Public
Filed May 6, 1940
LOY J. COFFMAN, Clerk
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EXFp:BIT C.

Commonwealth of Virginia
County of Shenandoah, to-wit:
This day personally appeared before me, Mary E. Lambert, a Notary Public of and for the County aforesaid, in
the State of Virginia, R. S. Wright, Jr., who made oath
before me, in my County aforesaid, that he is counsel for
the Massanutten Bank of Strasburg in a certain action recently pending in the Circuit Court of Shenandoah County,
Virginia, under the style of Massanutten Bank of Strasburg
v. D. A. Glaize and Mattie Glaize; that no discussion or
.
'
conversation occured between the affiant and/ or
F. H. Brumback and Gilbert E. Pence in reference to the aforesaid
action at law, or in any wise pertaining thereto, prior to the
23rd day of April, 1940; that judgment was entered in favor
of the plaintiff in said action on the 22nd day of April, 1940;
that affiant at no time stated that the name of Mattie Glaize
to the negotia~le note upon which said action. was instituted
was a forgery of her husband; that affiant at no time suggested that D. A. Glaize, the husband of Mattie Glaize,
"might get a trip to the penitentiary;" that affiant, as counsel
for the said Massanutten Bank of Strasburg, did at no time
consent or agree, expressly or by implication, that any extensions or continuances might be allowed to counsel for
defendant, Mattie Glaize, to file a defense or defenses; and
t~at affiant has had no knowledge, recollection or
page 35 rmemory of any conversation in the north room
of the Clerk's Office of Shenandoah County, or
elsewhere, with either F. H. Brumback or Gilbert E. Pence
in reference to the action at .law recently pending as aforesaid, or in any wise pertaining thereto; and that affiant has
carefully investigated the records of the Clerk's Office of the
Circuit Court of Shenandoah County, Virginia, and other
evidence, and avers that the said D. A. Glaize, defendant as
aforesaid, is no longer seized and possessed of the title to
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any real estate in Shenandoah County, Virginia, or else,vhere, and that so far as affiant has been able to ascertain,
the said D. A. Glaize has and owns no property, real or personal, in Shenandoah County, Virginia, or elsewhere, with
the exception of an inconsiderable amount -of personal prop- ·
erty, of the aggregate value of perhaps several hundred
dollars; and that affiant verily believes that if the aforesaid
jadgment be vacated and set ~side, the plaintiff, Massanutten Bank of Strasburg, will, in all probility, be unable to
affect a satisfastion and payment of said indebtness except
perhaps to the extent of two or three hundred dollars.
R. S. WRIGHT, JR.

Subscribed and sworn to before me, this 4th day of May,
1940. In Witness whereof, I have hereunto set my hand, the
day, month and year aforesaid.
MARYE. LAMBERT, Notary Public
LOY
page 36
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Filed May 6, 1940
COFFMAN, Clerk

J.

EXHIBIT D.

Commonwealth of Virginia .
County of Shenandoah, to-wit :
This day personally appeared before me, Mary E. Lambert, a Notary Public of and for the County aforesaid, in
the State of Virginia, Loy J. Coffman, who made oath before me, in my County aforesaid, that he is the Clerk of the
Circuit Court of Shenandoah County; that a certain petition
in the action of Massanutten Bank of Strasburg v. D. A.
Glaize and Mattie Glaize was delivered to him and filed
by Gilbert E. Pence and F. H. Br.umback at about 2 :30
o'clock, P. M., on the 26th day of April, 1940; that several
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exhibits marked "Exhibit B" to "Exhibit F", respectively,
both Jnclusive, were delivered to him and filed by G. E. Pence
and F. H. Brumback at about 4 :30 o'clock, P. M., on the
26th day of April, 1940; that at no time prior to the entry
oi judgment on the 22nd day of April, 1940, in said action
at law, did Gilbert E. Pence or F. H. Brumback ask or
request to be noted as counsel for the defendants, or either
of them; that at no time prior to the entry of said judgment
cid said attorneys, or either of them, request affiant to be
called or informed about said <:1,ction at law; and that affiant
had absolutely no knowledge or notice that said attorneys,
or either of them, represented the defendants in said action
at law, or either of them, until Tuesday, the 23rd day of
April, 1940, the day after judgment was entered in said
action.
page 37
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LOY J. COFFMAN
Clerk of the Circuit Court of
Shenandoah County, Virginia

Subscribed and sworn to before me, this 27th day of April,
1940. In Witness ,vhereof, I hereunto set my hand, the
day, month and year aforesaid.
MARYE .. LAMBERT, Notary Public
Filed May 6, 1940
LOY J. COFFMAN, Clerk
page 38 ~

Exhibit A.

State of Virginia
City of Winchester, to-wit:
This day personally, appeared before me Mary Wallace
Floyd, a Notary Public in and for the· City of Winchester,
in the State of Virginia, Dr. Philip W. Boyd, who being·

Massanutten Bank of Strasburg vs. D. A. Glaize, et al.

47

solemnly sworn deposes and says: that he is the attend·ing physician of Mrs. Mattie Glaize, a patient in the Winchester Memorial Hospital, at Winchester, Virginia; that the
said Mattie Glaize was admitted as a patient of the said
hospital on the 3d, day of April, 1940, and has been a patient
in the said hospital continuously to the present time, and
btill remains a patient in said hospital; that said Mattie
Glaize has been seriously, dangerously and critically ill, from
the 3d, day of April, 1940, and her illness has been so serious that it was a matter of doubt whether she would survive
her present illness ; that her illness was so serious by reason
of her physical condition that it was impossible for her counsel
to have any communication with her since the 3d, day of
April, 1940; that it is not advisable, in the opinion of affiant,
for her counsel at this time to have any communications,
or in any wise consult her, concerning any legal
page 39 ~proceedings pending in the court at this time;
that.affiant cannot now state when the said Mattie
G]aize will be discharged from the said hospital; but believes
that some time after the 1st of May, 1940, if there are no
further or other serious developments in her physical condition, she may be discharged from said hospital.
P. W. BOYD
Affiant
Subscribed and sworn to by Dr. Philip W. Boyd in my
city and State aforesaid, on this 27th, day of April, 1940.
MARY WALLACE FLOYD
Notary Public
My commission expires on the 21st clay of September,
1942.
EXHIBIT B.

T 9 D. A. Glaize and Mattie Glaize:
You and each of you, are hereby notified that on the 9th
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<lay of.April, 1940, betwe~n the hours of 10 :00 A. M., and
5 :00 P. M., or as soon thereafter as it may be heard, the
undersigned will move the Circuit Court of Shenandoah
County, at the Court House thereof, at Woodstock, Virginia,
for a judgment against you, jointly and severally, for the
sum . of Two Thousand Two Hundred Fifty Dollars and
Forty-three Cents ($2,250.43), with interest therepage 40 k>n from the 5th day of March, 1940, until paid
together with the cost incident to this proceeding,
and fifteen per centum of the first Five Hundred Dollars
($500.00) of said sum of Two Thousand Two Hundred
Fifty Dollars and Forty-three Cents ($2,250.43), and ten
per centum of the residue of said sum of Two Thousanrl
Two Hundred Fifty Dollars and Forty-three Cents ($2,250.43), for and as Attorney's fees, all of which is justly dtie
to the undersigned, Massanutten Bank of Strasburg, a corporation, organized and doing business under the Ia,vs of
the State of Virginia, from you, and each of you, and said
indebtness is evidenced by a certain negotiable promissory
collateral form note executed by you, D. A. Glaize, bearing
elate on the 21st day of April, 1939, for the principal sum
of Two Thousand Four Hundred Forty-nine Dollars and
Forty-two Cents ($2,449.42), payable to the undersigned,
or order, sixty days after the date thereof, at the Massanntten Bank of .Strasburg;· Strasburg, Virginia, and bearing
interest from the date of maturity thereof at the rate of
~Ix per centum per annum, and by yo~, Mattie Glaize, duly
and properly endorsed on the day, month and year last aforesaid, the undersigned being the owner and holder in due
course, an<l for value; that in said note, and as a part thereof,
you, and ea.ch of you, did, by clause or stipulation in writing,
waive the benefit of your Homestead E~emption and all other
exemptions as to said obligation, as well ,as presentation
~.nd notice of protest; that in said note, and and as a part
thereof, you, and each of you, did by clause
page 41 ~or stipulation in writing, agree to pay all expenses
in collecting same, including fifteen per cent Attor-
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· ney's fees, in cas_e of non-payment at maturity; that said
note is subject to a credit in the sum of Three Dollars and
Hifty Cents ($3.50) paid thereon as of the 9th day of August,
1939, to a further credit of the sum of One Hundred Eightynine dollars and Ninety-two Cents ($189,92) paid thereon
as of the 5th day of March, 1940, and to a further credit of
the sum of One Hundred Ten Dollars and Eight Cents
($110.08) paid thereon as of the 5th day of March, 1940,
and that you, and each of you, for value received, did deposit
as collateral security for said note securities described as
'"Orndorff Bonds," and that you, and each of you, by clause
or stipulation in writing, did agree that the said security,
and any others added to or substituted for them, all cash at
any time to the credit of your account, and all notes and
drafts deposited for collection in said Bank might be held
as collateral security for all the obligations and liabilities
of the maker and endorsers of said note, due to the said
Massanutten Bank of Strasburg or that might become due
or that might thereafter be contracted, and did further agree,
by clause ·or stipulation in writing, that if said obligation
was '. not promptly paid at maturity, the said Massanutten
Bank of Strasburg, or its President, or its Cashier, should
have authority to sell the said collateral security, or the
property represented by the same, either at private or public
sale, at any time thereafter, without advertisepage 42 ~ment or notice to you, and with the right on the
part of said Bank to become purchasers thereof
at such sale, freed and discharged of any equity of redemption,
the proceeds to be applied to the payment of the said obligation
hereinbefore mentioned, and any excess or deficiency to be
paid or received by you, and each of you; that the collateral
security for the said note mentioned and described therein as
"Orndorff Bonds" has, in pursuance to the provisions of
said note, been fully subjected and liquidated and the afor.e~aid payments on said note as· of the 5th day of March, 1940,
aggregating the sum of Three Hundred Dollars ($300.00),
represent the entire proceeds of sai9 collateral security, and
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that said collateral security was on the said 5th day of March,
1940, fully and completely exhausted; ai:id a copy of said
note is hereto attached and is, by this reference, made a part
hereof as fully and completely as though set out h~rein in
haec verba, and· the said plaintiff alleges that the aforesaid
note is not taxable under Section 69 of the Tax Code of
Yirginia, in the hands of the plaintiff.
Given under our hand, this 25th day of March, 1940.
Respectfully,
MASSANUTTEN BANK OF STRASBURG
By Counsel
R. S. WRIGHT, JR. p. q.
page 43 ~ Strasburg, Virginia, April 21, 1939
Sixty days after date, I, promise to pay to Mas$2,449.42 sanutten Bank of Strasburg, or order, Twenty
3.50 Four Hundred Forty-nine and 42/100 Dollars,
for value received, negotiable and payable at
2,445.92 Massanutten Bank of Strasburg, Strasburg,
189.92 Virginia, at Strasburg, Virginia, without offset, and we, the drawer and endorser, each here$2,256.00 by waive the benefit of our Homestead Exemption as to this debt, and all other exemptions
\.faived also presentation and notice of protest by the makers
and each endorser as to this debt and agree to pay all expenses
in collecting same, including 15 per cent Attorney's fees, in
,,ase this note is not paid at maturity.
For value received I have deposited as collateral security
ior the above note following named securities :
Orndorff Bonds
and I agree that the above named securities, and any others
added to or substituted for them, all cash at any time to
the· credit of our account, and all notes and drafts deposited
by us for collection in said Bank may be held as collateral
security for all the obligations and liabilities of the undersigned and of the endorsers hereof, due to the said Bank
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or to become due or that may hereafter be contracted, with
the understanding that a margain of . . . . . . . . . . . . . . per
cent, on the market value of the collateral security shall be
maintained on demand, and if said demand for
page 44 ~margin is not promptly met or said obligation
and said liabilities are not promptly paid at maturity . . . . . . . . . . . . . . . . . . . . . . . . hereby authorize said Bank
or its President or its Cashier to sell the collateral security,
or the property represented by the same, either at private
or public sale, at any time thereafter,. without advertisement
or notice to . . . . . . . . . . . . and with the right on the part of
5aid Bank to become purchasers thereof at such sale, freed
and discharged of any equity or redemption, the proceeds to
be applied to the payment of the above mentioned obligations
and liabilities, any excess or deficiencies to be paid or received
by .................... , as the case may be, and further
authorize the said Bank or its . . . . . . . . . . President or its
Cashier to use, transfer, or hypothecate the collateral security, they being required on payment or tender at maturity of
the amoundt of the said obligation and liabilities to return
an equal amount of said securities, and not the specific
securities pledged.

D. A. GLAIZE

A COPY
page 45 ~

EXHIBIT C.

State of Virginia
County of Shenandoah, to-wit :
This day personally appeared before me, Loy J. Coffman,
Clerk of the Circuit Court of Shenandoah County, Va., in
and for the County of Shenandoah in the State of Virginia,
F. H. Brumback, who being solemly sworn deposes and says:
That Gilbert E. Pence and affiant are counsel for Mattie
· E. Glaize, in a certain proceeding of the Massanutten Bank,
Inc., of Strasburg, Va., plaintiff, against D. A. Glaize and
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Mattie E. Glaize, defendants, pending ·in the Circuit Court
of Shenandoah County, Virginia; that prior to the 8th day of
l\tfarch, 1940, but the exact day cannot be definitely stated,
however, it was after. the first notice of motion for judgment had been executed upon the defendants in said cause,
a conversation took place between R. S. Wright, Jr., Gilbert
E. Pence and F. H. Brumback, in the north room of the
clerk's office of Shenandoah C,ounty, Va., in the forenoon
of the day of said conversation; that the said R. S. Wright,
Jr., attorney for the plaintiff, in this cause, was advised
that G. E. Pence and F. H. Brumback were counsel for
Mattie E. Glaize in the said proceeding, and that after that
Gilbert E. Pence stated to the said R. S. Wright, Jr., in the
presence of affiant, that we have a real defense to said action,
in that the endorsement of the name of Mattie E. Glaize
on the said collateral note is not the true and genuine signature of Mattie E. Glaize, whereupon R. S.
- page 46 rWright, Jr., stated that her name as endorser
on said note was a forgery of her husband, D.
:\. Glaize, and that he might get a trip to the penitentiary,
whereupon affiant stated that no jury of Shenandoah County
would send a man who had one leg and a diabetic to the
penitentiary; that Mattie E. Glaize forwarded to her counsel
a copy of the first notice of motion for judgment, fixing
April 9th, 1940, as the date when judgment would be asked
for at the hands of the Court, but which said notice was
· not filed in the clerk's office of Shenandoah· County; that
counsel for Mattie E: Glaize did not receive a copy of the
second notice for judgment executed upon her, and did not
know any such· proceeding was pending in the said court
until the morning of the 23rd of April, 1940, when they found
out for the first time that a judgment had been entered by
the Court on the 22nd day of April, 1940, at about 2 P.
M. on said day, in the said cause, and that counsel for Mattie
E. Glaize immediately on the 23rd day of April, 1940, at
about 11 :30 A. M. on said day, called the Honorable Judge
of the Circuit Court at Winchester, Va., and advised him.
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of· the fact that they were counsel for Mattie E. Glaize,
and desired to be heard upon this matter; whereupon the
Honorable Judge stated that of R. S. Wright, Jr., would
agree the order should be entered showing that counsel for
Mattie E. Glaize were present and entered the proper pleas,
which fact was comrhunicated to the said R. S. Wright, Jr.,
but the said R. S. Wright, Jr., did not agree to have such an
order entered and the cause· was informally heard
i,age 47 ~at chambers in Winchester, Va., on the 24th day
of April, 1940, at 3 P. M. of that day; and that
after that in the presence of the Honorable Judge, said R.
S. Wright, Jr., stated he had been advised by F. E. Zea~
cashier and trust officer of the Massanutten Bank of Strasburg that F. H. Brumback and G. E. Pence, as counsel for
Mattie E. Glaize, had requested the right to examine the
c.ollateral note in this cause, and further stated that they
were counseJ for the said Mattie E. Glaize.
F. H. BRUMBACK
Subscribed and sworn to before me by F. H. Brumback
on this 26th day of April, 1940, in my County and State
aforesaid.
LOY J. COFFMAN, Clerk
Circuit Court of Shenandoah
County
page 48 ~

EXHIBIT D.

State of Virginia
County of Shenandoah, to-wit:
This day personally appeared before me, Loy J. Coffman,
clerk of the circuit court of Shenandoah County, Va., in
and for the county of Shenandoah, in the State, of Virginia,
Gilbert E. Pence, who being solemnly sworn deposes and
says: That F. H. Brumback and affiant are counsel for Mattie

54

Supreme Court of Appeals of Virginia

E. Glaize in a certain proceeding of the Massanutten Bank,
Inc., of Strasburg, Va., ·plaintiff, against D. A. Glaize and
Mattie E. Glaize, pending in the circuit court of Shenandoah
County, Va.; that prior to the 28th day of March, 1940, but
the exact day cannot be definitely stated, however it was a~ter
the first notice of motion for judgment had been served
and executed upon defendants in the said cause, a conver5ation took place between R. S. Wright, Jr., F. H. Brumback and Gilbert E. Pence, in the north room of the clerk's
office of Shenandoah County, in the forenoon of the day of
said conversation; that the said R. S. Wright, Jr., was
advised that F. H. Brumback and G. E. Pence were counsel
for Mattie E. Glaize in the said proceeding, and that after
that affiant stated to said R. S. Wright, Jr., in the presence
of the said F. H. Brumback, that we have a real defense to
said action, in that the endorsement of the name of Mattie
E. Glaize on the collateral note of this proceeding is not
the true and genuine signature of Mattie E. Glaize; whereupon R. S. Wright, Jr., stated that her name as
page 49 }-endorser on said note was a forgery of her husband's and that he might get a trip to the penitentiary; whereupon, F. H. Brumback stated that no jury in
Shenandoah County would send a man who had one leg off
and a diabetic to the penitentiary; that Mattie E. Glaize
forwarded to her counsel a copy of the first notice of motion
for judgment, fixing April 9th, 1940, as the date when such
judgment would be asked for at the hands of the Court, hut
which said notice for motion of judgment was not filed in
the clerk's office of Shenandoah County, Va.; that counsel
for said Mattie E. Glaize did not receive a copy of the second
notice for judgement executed upon her, and did not know
any such proceeding was pending in the said Court, until
the morning of the 23rd day of April, 1940, when they
found out for the first time that a judgment had been entered
by the court in the said cause on the 22nd day of April,
1940, at about 2 P. M. of that day; that counsel for Mattie
E. Glaize immediately on the 23rd day of April, 1940, at
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about 10 :30 A. M. of that day, called the Honorable Judge
of the circuit court of Shenandoah County, Va., at Winchester, and advised him of the fact that they were counsel
for Mattie E. Glaize, a.nd desired to be heard upon this
matter, whereupon the Honorable Judge of this Court stated
that if R. s.· Wright, Jr., would agree that order should
be entered showing that counsel for Mattie E. Glaize were
present and entered the proper pleas, which information
was. given to the said R. S. Wright, Jr., but said R. S.
Wright, Jr., did not agree to have such order
page 50 rentered in the said cause, and this cause was informally heard at chambers in Winchester, Va.,
on the 24th day of April, 1940, at 3 P. M. of that day, and
then and there in the presence of the said Honorable Judge
the said R. S. Wright, Jr., stated that he had been advised
Ly F. E. Zea, cashier and trust officer of the Massanutten
Bank, Inc., of Strasburg, that F. H. Brumback and G.' E.
Pence. had requested as counsel for Mrs. Mattie E. Glaize,
the right to examine the collateral note in this cause, and the
endorsement thereon, and that they were counsel for the
said Mattie E. Glaize.
GILBERT E. PENCE
Subscribed and sworn to by Gilbert E. Pence -on this
the 26th day of April, 1940, in my County and State aforesaid.
LOY J. COFFMAN, Clerk
Circuit Court of Shenandoah
County
page 51
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EXHIBIT E.

State of Virginia
County of Shenandoah, to-wit:
This day personally appeared before me, C. C. Skyles,
a commissioner in chancery of the circuit court for the County
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of Shenandoah, Virginia, Loy J. Coffman, who being solemnly sworn deposes and says : That he is the clerk of the circuit court for the County of Shenandoah, Virginia, and is
110w acting as such clerk; that he had not been advised by
the Honorable Judge of this court that he, the Honorable
Judge, would hold court in Woodstock on the 22nd day of
April, 1940, and did not know that the Honorable Judge
of this court would be in Woodstock on the 22nd day of April,
1940, until about ten or fifteen minutes before the arrival
of the sai<l Honorable Judge, and that he was so advised
by R. S. Wright, Jr., that the said Honorable Judge would
arrive in· ,i\Toodstock on April 22nd, 1940; that the said R.
-.S. Wright, Jr., requested affiant to call him when the said
Honorable Judge would arrive, and that the said Honorable
Judge did arrive on the day aforesaid, on o·r about 2 P. M.,
and the said R. S. vVright, Jr., appeared at that time; the.
said Honorable Judge, R. S. Wright, Jr., and your affiant
entered the court room, and that Carl F. Gochenour, sheriff
of Shenandoah County was not present, nor was the court
formally opened on said day; that the names of D. A. Glaize
and Mattie E. Glaize were not called in open court; that the
members of the bar had not been called or advised
page 52 rthat the court would be in session on the 22nd day
of .April, 1940, and that at this time a judgment
was entered in favor of the Massanutten Bank of Strasburg
against D. A. Glaize and Mattie E. Glaize.
LOY

J.

COFFMAN, Clerk

Suscribed and sworn to before me by Loy J. Coffmarr, in
my County and. State aforesaid, April 26, 1940.
C. C. SKYLES
Commissioner in Chancery
EXHIBIT F.
State of Virginia
County of Shen1.ndoah, to-wit:

-;T~o
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This day personally appeared before me, Loy J. Coffman,
clerk of the circuit court of Shenandoah County, in and for
the County aforesaid, in the State of Virginia, Carl F.
Gochenour, who being solemnly sworn deposes and· says:
That he is the sheriff of Shenandoah County, Virginia, and is '
now acting as such; that he was not informed by anyone that
the court would be in session on the 22nd day of April, 1940,
and was not present at the Court House, or in the court
room when the Honorable Judge of the Circuit Court of
Shenandoah County arrived at Woodstock, Va., and entered
the court room of the the court house; and that he did not
call the names of D: A. Glaize and Mattie E.
page 53 ~Glaize in open court; and was not in any wise
notified that the Honorable Judge would be in
Woodstock on the day aforesaid; that he did execute the
~econd notice for judgment upon D. A. Glaize and Mattie
E. Glaize; and the said D. A. Glaize is an invalid, having
lost a leg and moves about in a wheel chair and cannot get
out of his chair without aid and assistance; that Mattie E.
Glaize was not we_ll at the time of the service of the said
papers.
CARL F. GOCHENOUR
Subscribed and sworn to before me by Carl F. Gochenour, in my County and State aforesaid this 26th day of April,
1940.
.
LOYJ. COFFMAN,Ck~
Circuit Court of Shenandoah
County
page 54 ~Teste: This 24th day of May, 1940.
PHILIP WILLIAMS, Judge.
page 55
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CERTIFICATE OF EXCEPTION NO. II

Upon consideration of the ,motion of Mattie Glaize, de-
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fendant, by her attorneys, to vacate the judgment entered
against the said Mattie Glaize on the 22nd clay of April,
1940, and the affidavits filed on behalf of the plaintiff and
of the defendant, Mattie Glaize, respectively, the Court did
sustain said motion, to which action and ruling of the Court
the plaintiff did except and object, and assigns as the grounds
0f its exceptions the following, to wit:
page 56 ~ EXCEPTION MASSANUTTEN BANK
The M·assanutten Bank of Strasburg excepts and objects
to that certain order and judgment entered on the 6th day
of May, 1940, vacating and setting aside judgment in favor
the said ivI assanutten Bank of Strasburg against the said
defendant, Mattie Glaize, for the sum of Two Thousand
Two Hundred Fifty Dollars and Forty-three Cents
($2,250.43), plus interest, attorney's fees, and costs, entered
on the 22nd day of April, 1940, and assigns the following
grounds for its exceptions and objections:
1. For the reason that it is not shown by the defendant,
:Mattie Glaize, that she was incapable b€cause of illness or
other reasons of consulting counsel and filing such proper
defenses that she might be advised to file after the date of
the service of said notice of motion upon Mattie Glaize on
the 28th day of March, 1940, and that, on the contrary,
the said Mattie Glaize had at least a period of six days
between the date of service of said notice of motion and her
removal to the Winchester Memorial Hospital, as appears
from the petition of said defendant.
2. For the reason that it has not been shown by the
said Mattie Glaize that her failure to appear and assert a
defense was because of fraud, accident, surprise, mistake,
or other circumstance over which she had no control, nor
has it been shown that she was free from neglect in not
making a timely clefense.
3. For the reason that attorneys for the said
page 57 rMattie Glaize made no attempt to note themselves
as counsel for the. defendant, made no inquiry of

of
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the Clerk of the Circuit Court of Shenandoah County as
to the notice of motion for judgment, took no steps whatsoever to keep themselves advised as to said notice of motion,
nor to file any defenses whatsoever thereto until after entry
of judgment on a date nine days later than the date upon
which said notice of motion matured for judgment.
4. For the reason that no agreement nor consent on
the part of the Massanutten Bank of Strasburg, plaintiff,
or its attorney, for a continuance or extension of time for
the filing of pleas of defense is shown or asserted.
5. For the reason that said Mattie Glaize, · defendant,
had ample and adequate means to assert her defense by proceeding in euqity to obtain a permanent injunction to the
enforcement of said judgment against her, which proceeding would have in no wise jeopardized the rights of the
1·fassanutten Bank of Strasburg in satisfaction of said
judgment.
6. For the reason that it clearly appears from the affidavits of the Massanutten Bank of Strasburg and its attorney that the vacating and setting aside of said judgment
serves to jeopardize the rights of the plaintiff, and makes
it gravely doubtful whether the said plaintiff may be able
to obtain satisfaction of its said judgment, although it
recover said judgment after a trial of the case on its merits.
7. For the reason that said notice of motion was served
in person upon the said Mattie Glaize on the 28th
page 58 rday of March, 1940, and she at all times since
that time had full personal knowledge and notice
of the motion for judgment to be made on the 13th day of
April, 1940.
8. For the reason that the jurisdiction of the Circ1:1it
Court of Shenandoah County to amend, reverse, or vacate
said judgment is controlled and provided by the provisions
of Section 6333 of the Code of Virginia of 1936, and that
for the foregoing reasons the vacating and setting aside of
$aid judgment in the instant case was not proper.
R. S. WRIGHT, JR.,p. q.
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Filed May 6, 1940
LOY J. COFFMAN, Clerk
page 59

r

The Court did then enter up judgment vacating the judgment entered herein on the 22nd day
of April, 1940, against the said Mattie Glaize, to which action
of the Court in sustaining the motion to set aside said judgment, the plaintiff, by its attorney, excepted.
Teste: This 24th day of May, 1940.
PHILIP WILLIAMS, Judge.
page 60

r CERTIFICATE OF EXCEPTION NO. III.

This is to certify that on Wednesday, the 24th day of
April, 1940, pursuant to appointment arranged by telephone
on th~ preceding day, Gilbert E. Pence and F. H. Brumback
appeared before me itJ chambers, at Winchester, Virginia,
and made a motion to vacate the judgment entered against
Mattie · Glaize in the Circuit Cqurt of Shenandoah County
on the 22nd day of April, 1940, said motion being made
orally without any petition, affidavits or evidence offered
on behalf of the said Mattie Glaize; that R. S. Wright, Jr.,
Counsel for the Massanutten Bank of Strasburg, was present,
and I ruled that I could not consider the motion in the form
offered; that it was then agreed that the motion would be
heard on Saturday, the 27th day of April, 1940, in chambers, at Winchester, Virginia; that at the last mentioned
time and place, said counsel for the said Mattie Glaize and
mid counsel for the Massanutten Bank of Strasburg appeared before me, in chambers, at Winchester, Virginia, and
counsel for. Mattie Glaize offered a petition and several
affidavits in ·support of a motion to set aside the said judgment, whereupon counsel for the Massanutten Bank of Strasburg objected to the hearing of said motion at that time on
the ground that no notice in writing had been served upon
him as provided by Section 6333 o~ the Code of Virginia:
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and upon the ground that petition and affidavits
page 61 ~in support of said motion had been filed in the
·c1erk's Office of Shenandoah County late in the
afternoon of the preceding day; that the objections of the
said Massanutten Bank of Strasburg, by counsel, were sustained, and Monday, the 6th day of May, 1940, at Front
Royal, Virginia, was set as the time and place for the hearing of said motion, provided notice in writing thereof be
served .upon counsel for the Massanutten Bank of Strasburg,
which was accordingly done;and that on Monday, the 22nd
day of April, 1940, I, Philip Williams, Judge of the Circuit
Court of Shenandoah Cqunty, was present in the court
room of the Circuit Court of Shenandoah County, at Woodstock, Virginia, the said day being a day during the March
Term of said Circuit Court of Shenandoah County, when
motion for judgment was made against the said Mattie
Glaize by the said Massanutten Bank of Strasburg, by
its counsel, and that in the presence of said counsel for
the Massanutten Bank of Strasburg and Loy J. Coffman,
Clerk of the Circuit Court of Shenandoah County, the name
of the said Mattie Glaize was formally called in open court.
Teste: This 24th day of May, 1940.
PHILIP WILLIAMS, Judge.
page 62 ~

To G. E. Pence, Esquire, and F. H. Brumback,
Esquire, Attorneys for Mattie Glaize:

You, and each of you, are hereby notified that on the
24th day of May, 1940, at 10 :30 A. M., certificates of
exception to the action of the above Court in sustaining
the motion of Mattie Glaize to vacate and annull the judgment entered against her on the 22nd day of April, 1940,
and in vacating and annulling said judgment by a judgment entered in said case on the 6th day of May, 1940,
will be tendered to the Honorable Philip Williams, Judge
of the Circuit Court of Shenandoah County, Virginia, at

62

Supreme Court of Appeals of Virginia

the Court House of said Court, at Woodstock, Virginia.
- Given under my hand, this 22nd day of May, 1940.

R. S. WRIGHT, JR.,
Attorney for Massanutten Bank
of Strasburg, a corporation,
Plaintiff.
Legal service of the above notice is accepted, this 23rd
day of May, 1940, and all objections as to length of notice
are hereby waived and agreed to.
Given under our hands; this 23rd day of May, 1940.
F. H. BRUMBACK
and
GILBERT E. PENCE
Attorneys for Mattie Glaize,
Defendant.
page 63
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To G. E. Pence, Esquire, and F. H. Brimiback,
Esqu:ire, Attorneys for Mattie Glaize:

You are hereby notified that with a view to asking for
a writ of error from a judgment entered in the above entitled case at the March Term, 1940, of this court above
named, to-wit, on the 6th day of May, 1940, the undersigned will on the 24th day of May, 1940, at 2 :30 o'clock,
P. M., apply to Loy J. Coffman, Clerk of the said Court,
at his office in Woodstock, Virginia, for a transcript of
record of so much of the case above mentioned wherein ~aid
judgment is, as will enable the Supreme Court of Appeals
of Virginia. or a judge thereof in vacation, to whom the
i,etition for writ of error from said judgment is to be presented, properly to decide on such petition, and enable said
Court, if the petition be granted, properly to decide the
questions that may arise before it, viz: Copy of all pleadings in the case, including the notice of motion, all affidavits
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filed on behalf of the Massanutten Bank of Strasburg,
all affidavits filed on behalf of Mattie Glaize, notice of motion
to vacate and annul judgment entered in said case on the
22nd day of April, 1940, and the judgment of the Court
and exceptions thereto.
·
MASSANUTTEN BANK OF STRASBURG,
By Counsel.
Woodsto~k, Virginia, May 22, 1940.
R. S. WRIGHT, JR.,
Attorney for Massanutten Bank
of Strasburg.
page 64 ~ Legal service of the above notice is accepted,
this 23rd day of May, 1940, and all objections as·
to length of notice are hereby waived and agreed to.
Given under our hands, this 23rd day of May, 1940.
F. H. BRUMBACK
And
GILBERTE. PENCE
Attorneys for Mattie Glaize,
Defendant.
page 65 ~

IN THE CIRCUIT COURT OF

SHENANDOAH COUNTY, VIRGINIA:
MASSANUTTEN BANK OF STRASBURG,
A CORPORATION,

v.

ATLAW

ORDER

D. A. GLAIZE AND MATTIE GLAIZE.
The Massanutten Bank of Strasburg, a corporation organ-
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ized and doing business under the laws of the State of Vir.ginia; having given notice for application for writ of error
from the or.der of the 6th day of May, 1940, in the above
entitled action, and counsel for the defendant, Mattie Glaize,
having insisted uport the copying of the whole of the record
in said action, and counsel for plaintiff objecting' thereto,
and the matter having been submitted to me as the Judge
who heard and determined said action, I hereby direct the
CJerk to copy as and for the record for the application for
,vrit of error by the said Massanutten Bank of Strasburg,
a corporation organized and doing business under the laws
of the State of Virginia, the parts of the record hereinafter
specified:
1. Notice of motion dated March 28, 1940, and copy
of note dated April 21, 1939, thereto attached.
2. Judgment entered on the 22nd day of April, 1940.
3. Order entered on the 27th day of April, 1940.
4.. Petition of Mattie Glaize filed the 26th day of April,
1940.
5. Notice of motion for the· vacation of judgment dated
the 27th day of April, 1940.
page 66. ~· 6. Answer of Massanutten Bank of Strasburg,
- filed the 6th day of May, 1940.
7. Order entered on the 6th day of May, 1940.
8. Certificate of Exception No. I signed the 24th day
of May, 1940.
9. Certificate of Exception No. II signed the 24th day
of May, 1940.
10. Certificate of Exception No. III signed the 24th day
of May, 1940.

I further hereby direct the Clerk to omit all other parts
of the record, not hereinbefore specified, including the plea
of the general issue filed in said action by Mattie Glaize
on the 6th day of May, 1940, and the plea of non est factum
filed in said action by the said Mattie Glaize on the 6th day
of May, 1940.
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Dated at chambers, at Winchester, Virginia, the 29th day ,

oi May, 1940.
PHILIP WILLIAMS,
Judge of the Seventeenth J udicial Circuit of Virginia.
page 67
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To Loy!. Coffman, Clerk of the Circuit Court
of Shenandoah County, Virginia;·

You are hereby ordered that the foregoing and attached
certificates of exception, numbered Certificate of Exception·
No. I, Certificate of Exception No. II, and Certificate of
Exception No. III, be made a part of the record in the cause
of Massanutten Bank of Str~sburg, a corporation, v. D. A.
Glaize and Mattie Glaiz~, and you will note the filing of
the same.
Done in chambers, at Winchester, Virginia, this 29th
day of May, 1940.
PHILIP WILLIAMS, Judge of
the Circuit Court of Shenandoah
County, Virgina.
The foregoing certificates of exception, Certificate of E~ception No. I, Certificate of Exception No. II, and Certin".'
cate of Exception No. III, in the case of Massanutten Bank
of Strasburg, a corporation, v. D. A. Glaize and Mattie
Glaize, duly signed and sealed by the Honorable Philip Williams, Judge of the Circuit Court of Shenandoah County,
were this day filed.
Given under my hand, this 29th day of May, 1940.
LOY J. COFfMAN,
Clerk of the Circuit Court of
Shenandoah County, Virginia..
page 68

r

I hereby certify that the foregoing certificates
of exception were tendered to me within sixty days
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from the date of entry of order on the 6th day of May, 1940,
vacating judgment entered in this action as to Mattie Glaize
on the 22nd day of Apri_l, 1940, and that it appears that
the attorneys for Mattie Glaize had reasonable notice in
writing of the time and place at which said certificates of
C'xception were to be tendered to me.
Given under my hand, this 29th day of May, 1940.
PHILIP WILLIAMS, Judge of
the Circuit Court of Shenandoah
County, Virgina.
~tate of Virginia,
County of Shenandoah, to:..wit :
I, Loy J. Coffman, Clerk of the Circuit Court of Shenandoah County, Virginia, do hereby certify that Massanutten
Bank of Strasburg, a corporation organized and doing business under the laws of the State of Virgina, has duly given
a bond containing all of the conditions prescribed in Section
6351 of the Code of Virginia for a supersedeas, in lieu of
a suspending bond provided for by Section 6338 of the Code
of Virginia~ in pursuance to the provisions of Section 6338
of the Cocle of Virgina, the penalty of said bond being in the
sum of Five Hundred Dollars ($500.00), and said bond
having been given on the 7th day of May, 1940.
Given under my hand, this 29th day of May, 1940.
LOY J. COFFMAN,
Clerk of the Circuit Court of
Shenandoah County, Virginia.
STA TE OF VIRGINIA,
COUNTY OF SHENANDOAH, to-wit:
I, Loy J. Coffman, Clerk of the Circuit Court of Shenandoah County, in the State of Virginia, do hereby certify that
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the forgoing is a true transcript of the record and proceedings
in a certain Chancery Suit between, the Massanutten Bank
of Strasburg a corporation, Plaintiff and D. A. Glaize and
Mattie Glaize, Defendants, in pursuance to the order of the
Judge of the Circuit Court of Shenandoah County, entered
May 29, 1940, setting forth what shall _constitute the record.
I further certify notice required by Section 6339 of th:e .
Code of Virginia of the intension of the Massanutten Bank
of Strasburg to apply for such transcript for the purpose
of appeal, was duly given to the counsel for Mattie Glaize.
Given under my hand and official seal this 29th day of
May, 1940.
LOY J. COFFMAN, Clerk.
Circuit Court of Shenandoah
County, Virginia.

A Copy-Teste:
M. B. WATTS, Clerk.
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