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Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 3723
RALPH A. NE.WBERRY, Plaintiff in Error,

versus
COMMONvVEALTH OF VIRGINIA, Defendant in Error.

From the Circuit Court of Bland County.

VIRGINIA:
In the Supreme Court of Appeals held at the Court-Library
Building in the City of Richmond on Thursday the 9th day of
March, 1950.
Ralph A. Newberry, Plaintiff in error,
against
Commonwealth of Virginia, Defendant in error.
Upon the petition of Ralph A. Newberry a writ of error and
suversedeas is ;awarded him to a judgment rendered by the
Circuit Court of Bland county on the 4th day of October,
1949, in a prosecution •by the Commonwealth against the said
petitioner for a felony, but said .mpersedeas is ·not to. operate
to discharge the petitioner from cnstody, if in custody, or to
release his bond if out on bail.
A copy, Teste:
/s/

M. B. ·wATTS, Clerk.
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RECORD
Virginia:
Commonwealth of Virginia
v.
Ralph A. Newberry.
FELONY.
Pleas before the Circuit Court of Bland County, Virgi11ia 1
on the 8th day of March, 1949.
Be it remembered that heretofore, to-wit:
On the 8th day of March, 1949, being the first day of the
regular March ter, 1949, the Grand Jury in and for the body
of the County of Bland, then attending upon the said Court,
returned an indictment against the said defendant, Ralph A~
Newberry, which said indictment and all proceedings had
thereon in the said Court are in the words and figures following, to-wit:
page 2 ~ Copy of Indictment returned by the special grand
_
jury at the March Term, 1949, of the Circuit Court
for Bland County, Virginia, on the 8th day of :March, 1949.
State of Virginia,
County of Bland, to-wit :
In the Circuit Court of Bland County.
The jurors of the Grand Jury, in and for the County aforesaid, impaneled and sworn at the term hereof commencing on
the 8th clay of March, 1949, and now attending said Court
upon their oath present that Samuel L. Newberry and Ralph
A. Newberry, heretofore, to-wit on the .... day of January,.
1949, in the said County of Bland, feloniously did kill and murder one Mary Katheryn Newberry, agai.nst the peace and dignity of the Commonwealth of Virginia.
Upon information of P. W. Crews, Numa Helsabeck, H. --:V..
Boone, W. M. Price and Doctor George B. Kegley, witnesses
called on by the Grand Jury, sworn in Court, and sent to the
Grand Jury to give evidence.
,JOE HETHERINGTON ..

Ralph A. Newberry v. Commonwealth of N"irginia.
(Endorsed on back.)
COMMONWEALTH OF VIRGINIA,
Indicbnent for a felony,

v.
SAMUEL L. NEWBERRY AND
RALPH A. NEWBERRY.
page 3 }

A True Bill.
W. T. ALLEN, Foreman.

vVe the Jury find the Defendant Ralph A. Newberry Guilty
of murder in the first degree as Charged in the within indict-

ment and fix his punishment at confinement in the penitentiary
for 20 twenty years.
ROBERT F. FRENCH, Fo_reman.
page 4 }

In the Circuit Court of Bland County, State of
Virginia.
·
FELONY-MURDER.

Commonwealth of Virginia, Plaintiff,

v.

.

. .
I,.
I

Ralph A. Newberry, Defendant.
BILL OF PARTICULARS.

The defendant, Ralph A. Newberry, will take notice that
The Commonwealth in obedience to tlie direction of the Court,
t}xpects to rely upon and prove the following facts at the trial
of this case :
A. That on the day or night 0£ J annary 6, 1949, or ,January
7, 1949, or January 8, 1949, or January 9, 1949, or January
JO, 1949, all days inclusive, the exact one and the specific
tlate being at this time to the Commonwealth unknown, and at
the time and place alleged in the indictment, Samuel L. Newberry, and the defendant, Ralph A. Newberry, in the County
of Bland, -State of Virginia, did unlawfully, feloniously,
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willfully, deliberately, maliciously, and premeditatedly and
with malice aforethought, did kill and murder one Mary Katheryn Newberty, and that said murder was committeed without excuse, provocation, palliation, alleviation, and without
any justification whatsoever; that both Samuel L. Newberry
and the defendant, Ralph A. Newberry, are guilty of murder
in the first degree, or,
B. '+'hat at .the time and place and on the dates mentioned in
Paragraph A, aforesaid, the defendant, Ralph A.
page 5 ~ .Newberry, did unlawfully, feloniously, willfully, deliberately, maliciously, and premeditatedly and with
malice aforethought, kill and murder one Mary Katheryn Newberry, his wife, and that said murder was committed by the
defendant, Ralph A. Newberry, without excuse, provocation,
alleviation, and without any justification whatsoever; that the
defendant, Ralph A. Newberry, is guilty of murder in the
first degree; or,
C. That at the time and place, and on the dates mentioned in
Paragraph A, aforesaid, Samuel L. Newberry did unlawfully,
feloniously, willfully, deliberately, maliciously and premeditatedly and. with malice aforethought, did kill and murder
one Mary Katheryn Newberry, and the defendant, Ralph A.
Newberry, at the time of said killing as aforesaid, was present
aiding, abetting, counseling, and in some manner offering aid
and consent to the said Samuel L. Newberry at the time and
place of said killing, and that said killing was without excuse,
provocation, justification, palliation, alleviation, and without
any justification whatsoever; and the said defendant, Ralph
A. Newberry, is guilty of .murder in the first degree; and,
D. The evidence of the Commonwealth will either show that
the defendant, Ralph A. Newberry, is a principal in the first
degree to the murder of Mary Katheryn Newberry, or that he
is a principal in the second degree to the said murder of Mary
Katheryn Newberry, as aforesaid; and,
.
E. The Commonwealth is not informed at this
page 6 ~ time, and does not know, the exact means and the
exact methods which were used by the defendant, in
killing and murdering Mary Katheryn Newberry, and the
Commonwealth at this time does not know and is not fully
informed, with what instrument or instruments, or weapon or
weapons, if any, were used in the said killing and murdering
of Mary Katheryn Newberry by tlle defendant; and,
F. The Commonwealth does know and expects to prove that
the murdered woman, to-wit, Mary Katheryn Newberry, was
the legal and lawful wife of the defendant, Ralph .A. Newberry; and,
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G. That at the time and place referred to in Paragraph A,
and on the dates above referred to in Paragraph A, and at
the time and place alleged in the indictment that the head of
Mary Katheryn Newberry, deceased, was cut off and severed
from bcr body, and she was beheaded and her head which
was severed from her body was burned in a stove in the dwelling house occupied hy the defendant, Ralph A. Newberry, and
his brother, Samuel L. Newberry; and,
H. That the defendant, Ralph A. Newberry, and his brother,
Samuel L. N cwbcrry, took the headless and beheaded body of
the deceased, Mary Katheryn Newberry, some miles from the
defendant's residence and up attd on the north side of Big
·walker Mountain in Bland County, Virginia, and there deposi te<l, dumped, hid, and concealed, and left the headless
nnd beheaded body of the deceased, Mary Katheryn Newherry, in the woods and on the mountain side of Big Walker
Mountain in Bland County, State of Virginia, where
page 7 ~ said body was found; and,
I. That 011 the 12th day of January, 1949, and
Roon after the murder of Mary Katheryn Newberry was committed, the defendant, Ralph A. Newberry, made a written
confession in the office of the jail at Bland Court House and at
Bland, Virginia, a copy of which written confession over the
signature of the defendant, Ralph A. Newberry, was turned
over to one of the defendant's attorneys, to-wit, J. Livingston
Dillow, on the .... day of ,January, 1949, and the said J. Livingston Dillow has had since said date and now has a copy of
the defendant's written and signed confession, which should
give the defendant, and his counsel all the information they
arc entitled to.
Dated this the 15th clay of April, 1949.

vVALTER G. BURTON,
Attomey assisting· the Special appointed
Commonwealth's Attorney in this case.
JOHN R BOGGESS,
Special appointed Commonwealth's
.Attomey in this case.
( Endorsed on back.)
Filed in open Court, this April 7, 1949.
V. L. S., JR., Judge.
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page 8 ~ Virginia :
Circuit Court of the County of Bland, on Thursday, the
24th day of February, 1949. ·
Commonwealth of Virginia, Plaintiff,

v.
Ralph A. Newberry, Defendant.
ORDER.

It appearing to the Court that there is pending· in this
Court a felony charg·e of Commonwealth of Virginia, Plain-·
tiff against Ralph A. Newberry, defendant, under a warrant
duly issued and executed: and that preliminary hearing on
said warrant was waived by the defendant and his counsel;
and that said case will be presented to the Grand tTury of
this Court at the March, 1949.~ term of said Court; that vY. S..
Dunn, Attorney for the Commonwealth for Bland County,
Virginia, has notified this Court in writing that' he is so situated as to render it improper, in his opinion, for him to act
in the prosecution of snid case; and the Court b<='ing advised
of the grounds upon whid1 the opinion of vV. S. Dunn are
based doth concur in the opinion that it is improper for said
W. S. Dunn to act in said case; and it is therefore ordered
that.John R. BoggesR, an Attomcy at Law of Tazewell, Virginia, in the 22nd Judicial CirC'uit of the Commonwealth of
Virginia be, and he is hereby deRignated, appointed and directed to appear as and act as Attomey for the Commonwealth in place of and otherwise perform the duties, and exercise the powers of tlle said \V. S. Dunn, Attomey for the
Commonwealth aforesaid, in regard to the said case
page 9 r of Commonwealth of Virginia v. Ralph A. Newberry.
And at another day, to-wit: at a Circuit Court held on tlie
8th day of March, 1949.
·

W. T. Allen, Foreman, A. D. Burton., J. W. Fanning, Henry
Barger and A. P. Boling·, who bas been duly summoned by
the Sheriff of Bland County, from a list furnished by the
,Judge of this Court, and who were examined and found free
from exceptions and qualified in all respects to serve as Grand
.Turors, were empaneled and ~wom a Special Grand Jury of
Inquest in and for the body of the County of Bland, and who,
after having received their instructions from the Court, were
sent to their room to consider of the business before them;
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and after a time returned into Court and reported the following indictments, namely:
1. Commonwealth of Virginia v .. Samuel L. Newberry and
Ralph A. Newberry. Indictment for a Felony.

2.•••••

And the said Grand Jurors reported that they had com..pleted the business before them, they were discharged for the.
term.
.l

page 10 }

And on the same day in the Circuit Court· for
Bland County:

Commonwealth of Virginia, Plaintiff,

v.

Samuel L. Newberry and Ralph A. Newberry, Defendants.

FELONY.
This day came the Attorney for the Commonwealth and the
defendants were brought into Court by the Sheriff of this
County, and defendants' counsel being present. and the defendant, Ralph A. Newberry, by his attorneys, moved the
Court to allow him bail, wl1ich motion was resisted by the
Attorney for the Commonwealth, and after having l1eard evidence on the motion and arguments of counsel the Court over.:
ruled the motion; to which the defendant, by attorney, excepted and the Court set the trial of this case for the 25th day
of April, 1949, and the defendants elected to be tried separately, and the Commonwealth not being prepared at this
time to state which of the said defendants should be tried
first were ordered by the Court to notify counsel for the defendants of their election by the 28th day of March, 1949, and
this case is continued until the said 25th day of April, 1949.
page 11 }

And at another day, to-wit: At a Circuit Court
held on the 25th day of April, 1949.

Commonwealth of Virginia, Plaintiff,

v.
Ralph.A. Newberry, Defendant.

FELONY.
This day came the Attorney for the Commonwealth and the
defendant was brought into Court by the Sheriff of this
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County and sat at the bar in custody, and also appeared by
his attorneys, and counsel for the defendant Ralph A. Newberry again renewed his motion heretofore made to the
Court on April 7, 1949, in open Court~ asking that the attorneys for the Commonwealth be required to furnish a more
particular statement of its charge of murder against Ralph
A. Newberry, and the Court after having heard argument
upon said motion by Attorneys for the defendant, Ralph A.
Newberry, and by the Attorneys for the Commonwealth, overruled said motion on the part of the Attorneys for the Defendant, Ralph A. Newberry, asking that a more particular
ground of the charge of murder be filed by Attorneys for the
Commonwealth against Ralpl1 A. Newberry, and which ruling, in the presence of the defendant, Ralph A. Newberry,
and of Attorneys for the Commonwealth, the Counsel for .the
Defendant, 'Ralph A. Newberry, excepted, and on motion of
the Attor1iey for the Commonwealth the defendant was arraigned and on his arraignment pleaded u·ot guilty as charged
in the indictment in this case, to-wit: murder, and for his
trial put himself upon the country and the Attorpage 12 ~ ney for the Commonwealth did likewise; thereupon
came a panel of twenty persons., who had been selected, drawn and summoned in tl1e manner prescribed by law,
and who were examined by the Court, on their oaths, and
from said panel fourteen were disqualified to serve as jurors
for the trial of this case; thereupon, came a panel of forty
persons, who had been selected, drawn and summoned in the
manner prescribed by law, and from such panel, so selected,
drawn and summoned, fourteen persons were examined of
their oaths, ten of wl10m were disqualified, leaving ten persons who were found free from exception and qualified jurors
for the trial of this case, and the hour for adjournment l1aving arrived, on motion of the Attorney for the Commonwealth, the said ten persons were given in charge of vV. K.
Compton, I-I. G. Richardson and Chas. P. Muncy, deputies
for vV. l\f. Price., Sheriff of this County, the said ,v. M. Price,
being a witness in tbis case, to whom an oath was administered to the effect, that, they would neitber communicate with
said jurors, nor suffer anyone else to do so touching· any matter relevant to this case, and return them into Court tomorrow morning at 9 :00 o'clock, and tlle defendant was remanded
to jail.
·
And at another day, to-wit: At a Circuit Court held on tl1e
26th day of April, 1949.
Thjs day came again the Attorney for the Commonwealth
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and the defendant was again brought into Court by the
Sheriff and sat at the bar in custody, and the ten persons
selected on yesterday were brought into Court by
page 13 ~ the deputy sheriffs, pursuant to their adjournment; thereupon the rourt continued the examination of those persons remaining· in the panel of forty which
was summoned on yesterday until a total of twenty persons
were found free from exception and qualified in all respects
to serve as jurors for the trial of this case, from which said
panel of twenty persons so selected, drawn and summoned,
as required by law, tlw Attorney for the Commonwealth and
the defendant, by attomey, eaeh struck off four, beginning·
with the Attorney for the Commonwealth and alternating
until the whole eight names had been stricken from the panel,
leaving the following named twelve persons to constitute the
jury for the trial of this case., viz: L. B. Stowers, Gilbert M.
Umbarger, ,J. D. Tickle, ,v. Vil'. Sargent, A. T. Meadows, W.
H. Brunk, Emmett l\I. Da-vis, Robert F. French, ,J. L. Gregory,
.Bryan T. Stowers, James Edwar<ls and vV. R. Fog'lesong-, and
thereupon, pursuant to Section 4902-B of the Code of Virgfoia, upon motion by the Attorney for the Commonwealth,
the Court directed that an alternate juror be empaneled and
sworn for the trial of this ease, and thereupon came two persons remaining from said panel of forty persons· above referred to who were examined on their oaths, and one was disqualified; thereupon came another panel of three persons who
were this clay selected, drawn and summoned in the manner
prescribed by law, and who were examined on their oaths
and one was disqualified, leaving a panel of three persons
who were free from exception ~ncl qualified in all respecti;: to
serve as such alternate jurors, from which said panel of
three the Attornev for the Commonwealth struck
page 14 ~ one and the attorneys for the defendant struck one,
leaving the following named person, Paul Umbarger, as the alternate juror for the trial of this case; and the
hour for mljournment having- :urived the jury was again
given in clmrge of the dcpnties named in yesterday's order,
and were aµ;ain cautioned to keep said jury in the manner
prescribed hy lnw and to return them into Court tomorrow
morning, at 9 :00 o'clock, and the defendant was remanded to
jail.
And at anotlier <la?, to-wit:
the 27th day of A p1·il~ 194-9.

At a Circuit Court held on

This dav came again the Attomev for the Commonwealth
and the defendant was again brought into Court by the
C
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Sheriff of this County and sat at the bar in custody, and the
jury adjourned over on yesterday was again brought into
Court by the deputies in whose charge they were given, pursuant to adjournment, and who were sworn to well and truly
try and true delivemnce make between the Commonwealth
of Virginia and Ralph A. Newberry, the prisoner at the bar,
and a true verdict render according· to the evidence; and having received their charge, delivered by the Clerk, and having
heard a part of the evidence in tllc case and the hour for adjournment having arrived, the jury was given in charge of
the same deputies as 011 yesterday, who have been duly sworn,
and who· were again cnutioned to observe the oath taken by
them and to keep the said jury in the manner repage 15 ~ quired by law., and to return them into Court tomorrow mo ming at 9 :00 o'clock and the defendant
was remanded to jail.
And at another day, to-wit: At a Circuit Court held on the
28th day of April, 1949.
This day came again the Attorney for the Commonwealth
and the defendant was ag·ain brought into Court by the
Sheriff of tl1is Countv and sat at the bar in custodv and the
jury was again brotight into Court pursuant to ~their adjournment and the taking- of the evidence was continued and
the hour for adjournment having arrived the jury was again
given in charge of the deputies who were directed to return
them into Court tomorrow morning at 9 :00 o'clock and the
defendant was remanded to jail.
And at another day, to-wit: At a Circuit Court held on the
29th day of April, 1949.
This day came again the Attorney for the Commonwealth
and the defendant was ag·uin brought into Court by the
Sheriff of this Countv and sat at the bar in custoclv and the
jury was ag·ain brought into Court pursuant to adj~urmnent
and· the taking of the evidence was continued; in the taking
of the evidence the defendant, by hiR attornevs,
page 16 ~ offered a writing purporting to be a statement" of
Samuel L. Newberry, who stands jointlv indicted
with the defendant, Ralph A. Newberry: and moved"' the Court
to admit same as evidence in this case, which motion was
overruled and the defendant excepted, and thereupon the Attorney for the Commonwealth moved the Court for a view of
the alleged scene of the crime charged herein, which was
granted, and the hour for adjournment l1aving arrived the
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jury was again given in charge of said deputy sheriffs, who
were sworn and cautioned as prescribed by law, and who were
directed to return them in to Court tomorrow morning at 9 :00
. o'clock, and' the defendant was remanded to jail.
And at another day, to-wit: At a Circuit Court held on the
30th day of April, 1949.
This day came again the Attorney for the CommonwE}alth
and the defendant was again brought in the Court by the
Sheriff of this County and sat at the bar in custody, and the
jury was again brought into Court pursuant to adjournment;
and the jury was then taken to the former residence ·of the
defendant for a view of the alleged scene of the crime charged
herein, in the presence of the Court and the def end ant said
view was made, and the jury returned into Court and the hour
for adjournment having· arrived the jury was given in charge
of the said deputies who were directed to return
page 17 ~ them into Court l\ionday morning, May 2, J 949, at
9 :00 o'clock, and the defendant was remanded to
jail.
And at another day, to-wit: At a Circuit Court held on the
2nd day of May, 1949.
This day came the Attor1iey for the Commonwealth and the
defendant was again brought into Court by the Sheriff of
this County and sat at the bar in custody and the jury was
again brought into Court pursuant to their adjournment, and
having heard the evidence presented by the Commonwealth
to this time, the defendant, by his attorneys, moved the Court
to strike the Commonwealth's evidence as insufficient, which
motion was overruled, and the defendant excepted: and the
jury having heard all the evidence in the case and the hour
for adjournment having arrived tl1e jury was again given ·
in charge of the said deputies who were directed to return
them into Court tomorrow morning at 9 :00 o'clock, and the
defendant was remanded to jail.
And at another day, to-wit: At a Circuit Court held on the
28th day of May, 1949.
This day came tl1e attorney for the Commonwealth and the
attorneys for the defendant, Ralph A. Newberry, and the attorney for the Commo11wealt]1 moved the Court that Ralph
A. Newberry, now imprisoned in the Bland County jail, be
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removed from said Bland County jail, aud be committed to the ·wythe County jail at "Wytheville,
Virginia, for g·ood cause, and pursuant to Section 2872 of'the Virginia Code, and further pursuant to Section One, Subsection C, of the Rules and regulations of the
Division of Corrections, Department of . Welfare and Institutions of the Commonwealth of Virginia, which states as
follows: '' Th~ confinement in any jail or lockup that does
not have at least one guard on duty in the jail at all times
during each .full twenty-four hour day of any prisoners
charged with the crime of rape, murder, 01· robbery is prohibited.''
And the Court, having heard the motion and the discussion
thereof, is of the opinion tlmt the motion is well taken and
doth hereby order that Ralph A. Newberry, now imprisoned
in the Bland County jail, be transferred an<l rcmoYed forthwith, under proper supervision from said Bland County, ancl
be committed to the jail at ·wytheville, in the County of
Wythe, State of Virginia, and the Sheriff of Bland County,
Virginia, is l1ereby_ directed and ordered to remove and transfer said Ralph A. Newberry from the Bland County jail in
Bland, Virginia, to the jail at ·wytheville, in ·wythe County,
Virginia, forthwith, and commit the said Ralph A. Newberry
to the custody of the Sheriff of vVythe County, Virginia, the
Sheriff of ,,rythe County, Virginia, to accept into his charge
and care and safely keep the said Ralph A. Newberry pending further proceedings in this cnHe.

page 18
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And at another day, to-wit: At a Circuit Court
11cld on the 6th day of July~ 1949.

Commonwealth of Virgfoia, Plaintiff,

v.

Ralph A. Newbei·ry and Samuel L. Newberry, Defendants.

ORDER ON BILL OF PARTICULARS.
On the 7th day of April, 1949, came Counsel for the defendants and each of the defendants in person, and asked that
the Commonwealth be required to furnisl1 tl1em a BilI of Particulars of the charge of murder against Ralph A. N ewl)erry
and Samuel L. Newberry, upon a joint indictment returned
against them by the Grand Jury of the Circuit Court of Bland
County, Virginia, at ifa March term, 1949, for tlw murder of
Mary Katheryn Newberry.
And the Court, after having·
heard arguments of Counsel for the defendants and arguments of the Attorneys for the Commonwealth, doth order

Ralph A. Newberry v. Commonwealth of ;virginia.
that a Bill of Particulars, ns to the charge of murder against
Ralph A. Newberry, undtn· the indictment aforesaid, be furnished to Counsel for tlle defendants by the Attorneys for the
Commonwealth; and it appearing that the Commonwealth has
heretofore elected to try the said Ralph A. Newberry, first,
the Court doth further order that it is not necessary that a
Bill of Particulars be filed at this time as to the charge of
murder against Samuel L. Newberry,, one of the defendants
in said joint indictment aforesaid, and Counsel for the defendants excepted to the ruling of the Court refusing to order Attorneys for the Commonwealth to furnish a Bill of
Particulars as to the charge of murder against Samuel L.
Newberry at this time.
page 20 ~
Counsel for the defendant, Ralph A. Newberry,
after having examined the Bill of Particulars this
day filed by Attorueys for the Commonwealth, as ordered by
the Court as to the chnrg-e of murder against Ralph A. Newberry, objected to the Bill of Particulars as filed and asked
that the Attorneys for the Commonwealth furnish a more full
and informative statement of its Particulars against Ralph
A. Newberry, and the Court overruled said objection and ordered the Bill of Particulars as offered bv the Attornevs for
the Commonwealth filed with the Clerk ~f this Court" as to
Ralph A. Newberry, which was accordingly done; and Counsel for Ralph A. Newberry excepted to the ruling· of the Court
in ordering filed the Bill of Particulars, as fu'rnished by Attorneys of the Commonwealth as to the charg·e of murder
against Ralph A. Newberr?, on<? of the defendants herein, and
to which action of the Court, both in refusing to order the
Commonwealth to file a more full and informative statement
of the grounds of its charge of murder against Ralph A. Newberry at this time and to file a Bill of Particulars as to Samuel
L. Newberry at this time, and the overruling· of said motions
on the part of Connsel for the dC'fendants, the defendants
and each of them, by Counsel, excepted and it is ordered that
the said Ralpl1 A. Newberry aml Samuel L. Newberry be
remanded to jail.
This order should lrnvc been entered on April 7, 1949, hut
was inadvertently omitted, and accordingly is entered now for
then.
page 21
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And on th<! same daY. to-wit: At a Circuit Court
held on the 6th day of July, 1949.

Commonwealth of Virgfoia, Plaintiff,

v.
Ralph A. Newberry, Defendant.

preme Court of Appeals of Virginia ·
FELONY.
day of :May, 1949, came again the attorneys for
the Commonwealth and the defendant was again broug·ht into
the Court by the Sheriff ~md gat at the har in custody, and
the jury was again brought into Court pursuant to adjournment, and after having received their instructions from the
Court and after having beard arguments by Counsel, the
alternate juror, Paul Crabtree, having been discharg·ed from
his duties and for the term, the jury retired to their room to
consider their verdict, and after a time, returned into Court
and rendered its verdict as follows:

ff

"We, the jury, find the defendant, Ralph A. Newberry,
guilty as charged in the indictment of second degree murder.,
and fix his punishment at 20 twenty years.
ROBERT F. FRENCH, Foreman"

II

f
\

And the Court refused to accept the verdict as rendered
by the jury as being contrary to the instructions and directed
the jury to again retire to consider their verdict, and the
jury having retired, after a while, returned into Court and
rendered the following verdict: ('vVe the jury find tl1e defendant Ralph A. Newberry g·uilty as charged in the warrant
and fix his punishment at 20 twenty years. Robert F. French
foreman".
page 22 ~

And thereupon, the Court amended the verdict
to read as follows: ''\Ve the jury find the defendant Ralph A. Newberry guilty of murder in the first degree
as charged in tl1e within indictment and fix his punishment at
confinement in the penitentiary for 20 twenty years. Robert
It,. French foreman.''
Thereupon, the Court asked the jury if this be the verdict,
hut no formal poll of the jury was taken, and the jury replied
in the affirmative, and th~ jury was discharged for the term.
Upon the jury being discharged, tlw defendant, by Counsel,.
moved the Court to set aside the verdict of the jury as finally
received by the Court, and moved the Court to grant time
within which to present and be heard upon the grounds in support of their said motion for and for ample time in which to
procure a transcript of the record in the proceeding·s in this
case; and thereupon, the Court fixed w·ednesday, July 6, 1949,
for a hearing on said motion, and the defendant was 1:emanded
to jail.
This order should have been entered on May 3, 1949, but
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was inadvertently omitted, and, accordingly, is entered now
for then.
page 23 }- And at the same day, to-wit: .At .a Circuit Court
·
held on the 6th day of July, 1949.
This day came the Attorney for the Commonwealth and the
defendant appeared by counsel, and counsel for the. defendant
stated to the Court that they are not ready to argue the motion
to set aside the verdict set for today because of the fact that
they have not received the record in this case from the report~r
and requested additional time within which to prepare their
.argument; whereupon the Court granted said motion for continuance and doth fix Wednesday, August 10, 1949, at 10 :00
o'clock, A. M., as the date for the argument. of said motion.
And at another day, to-\vit: At a Circuit Court held on the
10th day of August, 1949.

It appearing that by a former ord,er of this Court that Ralph
A. Newberry is now in the custody of the Sheriff of Wythe
Qo.unty, to be safely kept by him until further order of this
Court, and that it is necessary that the said Ralph .A.. Newh~1-ry be present in the Bland County Circuit Court on this
10th day of August, 1949, for further proceedings in this case,
it is ordered that the Sheriff of Wythe County do deliver into
the custody of the Sheriff of Bland County said Ralph A. Newberry on this 10th day of August, 1949, and that the Sheriff
of said Bland County have said Ralph A. Newberry before the
Circuit Court of Bland County, Virginia, forthpage 24 } with, and keep him in his custody until further
· order of this Court.
And at the same day, to-wit: .A.t a Circuit Court held on
the 10th day of August, 1949.
On this 10th day of August, 1949, came again the Attorneys
for the Commonwealth and the Attorneys for the defendant,
and the defendant, Ralph A. N ewbcrry, again appeared in
Coui·t in the custody of the Sheriff of this County. Thereupon,
the def~nclant, by his attorneys, moved the Court that the verdict of the jury heretofore rendered in this case on May 3,
1949,. be set aside and a new trial awarded the defendant.
And in support of said motion, the defendant, by his attorneys, assigned the following grounds:
(1) The Court erred in overruling the objections of the
Defendant to the original Bill of Particulars tendered by the
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Commonwealth in this case for the reasons set out in the
record.
( 2) The Court erred in overruling the motion of the Defendant to require the Commonwealth to file a more complete
Bill of Particulars in this case for the reasons. stated in the
record ..
(3} The Court erred in the admission of that certain evidence in the case which was. objected to at the time, and all of
which is shown by the stenographic record.
(~ }_ The Court erred in excluding the evidence:
pa:~- 25 .} o'f Mrs. Hattie Price and Mrs. Edith Combs re· la.ting· to the statements made by Samuel L. Newberry on. the evening after he was arrested and committed to
jail charged with the murder of Mary Catherine Newberry ..
(5) The Court erred in refusing to admit in evidence, the
written confession of Samuel L. Newberry taken and certi:fiecl
by Dr. G. B. Kegley, the coroner and the other officers of the
Commonwealth.
(6.) The Court erred in admitting the alleged confession of"
Ralph A. Newberry.
(7) The Court erred in refusing to strike the evidence of
the Commonwealth (R., p. 548) before the evidence of the defense was in ..
(8) The Court erred in refusing to strike the evidence when
all of the evidence was in (R., p. 591).
(9) The Court erred in giving Instruction No. 31 offered by
the Commonwealth (R., p. 592) for the reasons stated on page
593 of the record.
(10} The Court erred in giving Instruction No. 5, offered by
the Commonwealth for the reasons stated (R., p. 596).
(11) The Court erred in giving Instruciion No. 6r offered
by the Commonwealth for the reasons stated at the time (R.,
p. 597).
(12) The Court erred in giving Instruction No. 7, offered
by the Commonwealth (R.,. p. 601) for the reasons then stated_
(13) The Court erred in giving Instruction No. 8, offered by
tlle Commonwealth (R., p. 604) for the reasons then and therestated.
p.age, 26 }
(14) The Court erred in refusing Defendant's
Instruction No. "A'' as offered.
(15) The Court erred in refusing Defendant's Instructi('Jlll
No. "G',. as offered.
(16) The Court erred in refusing Defendant's Instruction
No. "D" (R.., p. 641].
( 17) The Court erred in refusing Defendant's. Instruction
No_ ''F" as offered (R., p. 642).
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(18) The Court erred in refusing Defendant's Instruction
No. "H".
(19) The Court erred in refusing Defendant's Instruction
No. ' 'I" ( R., p. 643) for t be reasons th en stated.
(20) The Court erred in refusing Defendant Instruction No.
:'J" (R., p. (334) for tlie reasons then stated.
(21) The Court erred in uot giving Defendant's Instruction
No. "K" as offered ( R., p. 644) for the reason that the Defendant was arraigned in the following words: "Gentlemen
of the Jury look upon the prisoner and harken to his cause,
he stands indicted for murder, he has been arraigned and upon
his arraignment bath pleaded not guilty, for his trial hath put
himself upon the country, which Country you are. Your
charge therefore is to inquire whether he be guilty as charged
in the indictment or not g·uilty. If you find him guilty the
following is the law under which you will find your verdict.

A. If you find the defendant, Ralph A. Newberry, guilty ·of
murder in the first degree, you shall say so, and shall further
by your verdict, fix his punishment at death, or in your discretion, by confinement in the State Penitentiary
page 27 } for life, or fo1· any term not less than twenty years.
B. If you find him not guilty of murder in the
first degree, but guilty of murder in the second degree, you
shall say so, and you shall further by your verdict, fix his
punishment, which shall be by confinement in the State Penitentiary for not less than five years nor more than twenty
vears .
., C. If you find him not guilty, yon will say so, and no more.

Hearken to the evidence.'' It is the law in Virginia, that all
murder is presumed to be murder in the second degree; and the
burden is upon the Commonwealth to elevate it to a higher degree and the Court should have instructed the jury in this
case.
(22) The Court enc<l in refusing Defendant's Instruction
No. ''L'' as offered (R., p. 644).
(23) The Court erred in refusing Defendant's Instruction
No. ''M'' as offered (R., p. 645).
(24) The Court erred in refusing the Defendant's Instruction No. '' N'' (R., p. 645 ).
(25) The Court erred in refusing Defendant's Instruction
No. "0" as offered (R., p. 646).
(26) The Court erred in refusing- Defendant's Instruction
No. "P" for the reasons stated (R., p. 646).
,
(27) The Court erred in refusing Defendant's Instruction
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No '' 2" for the reasons then stated (R., p. 647).
(28) The Court erred in refusing to receive the
verdict of the Jury as returned in these words:
''We, the jury find the defendant, Ralph A. Newberry, guilty
as charged in the indictment of second degree murder and fix
bis punishment at twenty years. Robert F. French, Foreman." All of the proceedings subsequent to the return of
that verdict upon the part of the Court invading the province
of the Jury, all of which is fully set forth in the stenographic
transcript of the record of the proceedings following the return of the Jury to the Courtroom with their verdict and the
subsequent actions of the Court pertaining to the verdict of
the Jury.
page 28

~

And the Court having heard the grounds assigned by the
said attorneys for the defendant to set aside said verdict and
the argument of attorneys for the Common\vealth and the attoi·nevs for the defendant announced that the Court would
take time to consider said motion and render his decision at a
later date.
And it is ordered that the Sheriff of Bland County do take
the defendant, Ralph A. Newberry, into his custody and do
deliver him safely into the care and custody of the Sheriff of
Wythe County at the Jail of said County at ·wytheville, Virginia~ and to be held ut said Jail at Wytheville, Virginia, until
further order of this Court.
page 29

~

And at another day, to-,vit: At a Circuit Court
beld on the 30th day of September, 1949.

It appearing that by former order of this Court that Ralph
A. Newbe·rry is now in the custody of the Sheriff of "\Vythe
· County, to be sa'fely kept by him until further order of this
Court, and that it is necessary that the said Ralph A. Newberry be present in the Bland County Circuit Court on the
4th day of October, 1949, for fudher proceedings in this case,
it is ordered that the Sheriff of Bland County said Ralph A.
Newberry on the 4th clay of October, 1949, and that the Sheriff
of said Bland County have said Ralph A. Newberry before
the Circuit Court of Bland County, Virginia, at 9 :30 A. M. on
said 4th day of October, 1949, and keep him in his custody until
further order of this Court.
And at another dav, to-wit: At a Circuit Court held on the
4-th day of October, 1949.
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On this the 4th day of October, 1949, came again the Attorneys for the Commonwealth and the attorneys for the defendant, and the defendant, Ralph A. Newberry, again appeared in Court in the custody of the Sheriff of this County,
and the Court called the defendant Ralph A. Newberry before
the bar of the Court and stated to the defendant that he had
l1een found guilty by the jury and that his counsel filed a
motion .to set aside the verdict of that jury, which
page 30 ~ the Court '' has overruled'', and asked the def endant if he had anything to say now, or offer, why
sentence should not be pronounced. (It is here stated that the
Court cHd on September 26, 1949, mail to J. L. Dillow, of
Counsel, at Pearisburg; Virginia, a copy of a written opinion
by the Court addressed to Counsel, wherein the Court advised
among other things that he was of the opinion that the motiori
to set aside the verdict in said case should be and ,vas overruled, and that the Court would discuss with counsel question
of date to pass sentence upon the defendant), which opinion
is hereinafter made a part of the record in this case;
Whereupon Counsel for the. defendant, Ralph A. Newberry~
moved the Court in arrest of judgment in this case~ and assigned as grounds for said motion, the followinp;: (1) That
the verdict first returned by the jury in this case which read,
""We, the jury, find the defendant, Ralpl1 A. Newberry, guilty
as charged in the indictment of second degree murder and
fix his punishment at twenty years. Robert F. French, Foreman,'' was improperly and illegally refm;ed by the Court, a11d
that the action of the Court in refusing· to accept' the saict verdict wus improper and illegal; that the Court was not authorized, under the law,· to refuse to accept the said verdict
and to send the jury back to ifs rooms to consider of another
or different verdict.
And (2): That the second verdict returned by the jury
which read: ""\Ve, the jury,, find the defendant, Ralph A.
Newberry, guilty as charged in the warrant and fix his punishment at twenty years. Robert F. French, Jforeman," was
not received or accerted by the court, whereupon
page 31 ~ tbe Court improperly and illegally took the indictment and wwte the verdict for the jury, which
said verdi~t so written by the Court was, "We, the jury, find
the defendant, Ralph A. Newberry, guilty of murder in the
first degree as charged in the within indictment, and fix his
punishment at confinement in the penitentiary for hventy
years." And the Court stated to the jury, on Page 1155 of tho
record, '' having found him guilty as charged in this indictment would be murder in the first degree." This action by

20

Supreme Court of Appeals of Virginia

the Court was illegal and improper and not authorized by the
law, that the Court had no.t the right to write the verdict of
the jury :finding the said defendant guilty of a crime for which
the jury in neither of the ·verdicts which they had tried to return had so ascertained; that the Court usurped the function
and province of the jury, and that it was the Court and not
the. jury which ascertained the verdict on which the Court
now seeks to sentence the defendant.
An4: (3), ~Ii August 10, 1949., the defendant, by counsel, appeared before the court at Bland Courthouse, Virginia, and
argued the motion to set aside the verdict of the jury assigning the gtounds therefor in writing, which are a pnrt of the
record in this case; whicl1 motion and assignments the court
took under advisement; and on September 26, 1949, by written opinion delivered by the court, an exact sig·ned copy whereof is filed with and made a part of this motion in arrest of
judgment, tl1e Court proceeded to ov<?rrule the ~aid motion,
and in conclusion said, '' Therefore, I am of opinion that the
motion to set aside the verdict should be and is overruled.''
That on September 26th, 1949, the time when the
page 32 ~ court rendered its opinion and announced its decision, the defendant was not present before this
Court; the opinion of the Court appears to have heen rendered at Tazewell, Virginia, at which time the defendant was
a prisoner in the County Jail of "\Vythc County, Virginia,
·wytbeville, Virg·inia, under orders of this Court in this case;
and the attorneys for said defendant were not present, nor
did tl1e defendant or connsel l1ave any knowledge of the action of the Court until they read the opinion of tbe. Conrt in
various newspapers, particularly the Sunset News, a newspaper printed and circulating in Bluefield, West Virginia; so
that the first news the defendant's attorneys liad of the decision of the Court on tlle defendant '.s motion to set a sit.le tl1e
verdict uf the jm:y was from tlle report in the newspapersthe copy of the written opinion referred to having- subsequently been recei ~1 ed. TI1at the defendant. under· the Coni:;titution ano laws of Virginia, had tI1e rig·ht to be and was
required to be present, and that it's required tlrnt the defendant should be present at every state and stage of the
trial in his case and the proceedings had in Raid case affecting bis rights; that he has been deprived of his legal and
constitutional right in the premises for the reasons aforesaid,
and the defendant in pcr~on, and by counsel, moves the (lourt
in arrest of the judgment in thiC3 case; and whereupon, thP
Court having considered said motion in arrest of judgment
in this case is of the opinion and does hereby overrule said
motion; and whereupon, the defendant, Ralph A. Newberry,
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by counsel, excepts to the ruling of the Cotirt in overruling
the motion of the defendant in arrest of the judgpage 33 ~ ment in this ciu;e on the grounds set forth in the
motion itself. And the defendant, Ralph A. Newberry, by counsel, further excepts to the ruling of the court
in overruling the motion to set aside the verdict of the jury,
which ruling is the ruling referred to as having been made
in writing by the Court at Tazewell, Virginia, September
26th, 1'949, and as to such action as of this day, and the defendant desires to make the written opinion of the court rendered at Tazewell, Virginia, on September 26th, 1949, and
heretofore referred to ns a part of the exceptions of the defendant at this time, and it is considered and ordered that
said written opinion of the Court, dated at Tazewell, Virginia, September 26, ] 94~), he, and is hereby made a part of the
record in this case.
And for further grounds of exception the defendant, by
counsel, assigns the same various grounds which were assigned before the court in writing on August 10, 1949, which
are a part of the record in this case.
And whereupon, the Court again called the defendant,
Ralph A. Newberry, before the Bar of the Court, and stated
to the defendant that the jury had found him guilty in this
case of J\Iay :1, 1949, and the Court overruling the motion to
set aside the verdict of the jury; the Court asked the defendant if he had anything to sny now, why judgment should not
be pronounced upon him in conformity with the verrlict of the
jury and tl1e defendant answering that he had nothing to say,
the Court proceeded to pronounce sentence upon the defendant; and it is, therefore, considered and ordered
page 34 ~ that Ralph A. Newberry, be., and be is hereby sentenced to serve a term of twenty (20) years in the
State Penitentiary of Virg'inia, in accordance with the verdict
of the jury in this case.
It is further considered and ordered that the Commonw·ealth slmll recover of tl1e defendant~ Ralph A. Newberry, the
sum of $ ...... for its costs in this behalf expended. And
thereupon, the defendant, by his attorneys, moved the Court
that a stay of execution of the Rentence herein be granted in
this case for ninety (90) days from this date.
And it appearing to the Court that the defendant, by his
attorneys, intends to apply to the Supreme Court of Appeals
for a writ of error in this case, and said motion is granted,
and it is, therefore, corn,id~i·cd nnd ordered that the execution of the sentence in tllis case be, and it is hereby suspended
for a period of ninety (90) days from this date. It is further ordered by the Court that the Sheriff of this County
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shall take the defendant, Ralph A. Newberry, into hi$ cus. tody and deliver him safely into the care and custody of the
Sheriff of Wythe County at the jail at Wytheville, Virginia,
and there to be held in the jail at ·wytheville., Virginia, until
further order of this Court.
page 35 ~
Opinion of the Honorable Vincent L. Sexton,
··
Jr., Judge of the Circuit Court of Bland County,
Virginia, on motion to set aside the verdict in the case of
Commonwealth of Virgfoia, Plaintiff, v. Ralph A. Newberry,
Defendant.
Tazewell, Virginia,
September 26, 1949.
To Counsel:

Re: Commonwealth v. Ralph Newberry.
The m·otion to set aside the verdict of the jury rendered in
this case on May 3, 1949, was argued at Bland, Virginia, on
August 10, 1949, citations by defense attorneys were received
August 14, 1949, ancl reply of the Attorney for the Commonwealth was received on August 18., 1949.
I have given careful consideration to the question, and have
read all of the cases cited by the parties, and have searched
for other cases in point.
There were twenty-eight errors assigned by the defendant
in support of his motion :
Grounds 1 and 2 11avc reference to the action of the court
at the time of the filing- of the bill of particulars, and the
various questions were discussed at lengih at the time, and I
am of opinion that th~ ruling·s were proper and correct.
Ground 2 is vague and no F;pecific items of evidence are rP.ferred to by counsel. However, I have read the entire record, and feel that the evidence admitted was proper
page 36 ~ evidence to be considered by the jury.
Grounds 4 and 5 may be treated together, havjng ·
reference to the refusal of the court to admit the confe~sion ·
of Samuel L. Newberry, or to permit the evidence of Mrs.
Price and Miss Combs as to statements made bv Samuel at
the jail. In the many cases cited with reference 'to this question almost invariably the third party whose confession i~
offered is a stranger to the defendant on trial, and it can be
admitted that some stranger wl10 seeks to take the blame for
crime might be entitled to speak, or that evidenc(• of a
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stranger's statements and actions which might tend to connect him with the crime should be admitted. However, in
the instant case the third party whose confession is offered,
or evidence of whose statements is· offered, is the blood
brother of the accused, jointly indicted for the vel·y same
crime, and who made himself "unavailable" by refusing to
testify. These two brothers jointly charged with the crime
were housed together for several days and nights after the
eommission of the crime ancl before the surrender of Samuel
L. Newberry to the Sheriff of Bland County, with every opportunity to plan and agree upon contradictory statements,
which were given voluntarily and without force shortly after·
being detained in custody. The statements of both brothers
charged Samuel L. Newberry with the actual killing·, but
Samuel L. Newberry seeks in his statement to take the entire blame., and exonerate his brother Ralph. I am now even
more convinced that the ruling to exclude the statepage 37 ~ ment and evidence of verbal statements was proper....
Ground 6, with reference to admission of the
confession of the defendant, Ralph Newberry. , I stand upon
the rultng at the time that the confession or statement of
Ralph Newberry was properly admitted.
Grounds 7 and 8 are w·ith reference to the refusal of the
court to strike the evidence of the Commonwealth, and the
court, likewise, stands upon the ruling- made at the 'time.
Grounds 9 to 27, inc.lusive, deal with the instructions given
at the instance of the Commonwealth and instructions offered
by the defendant, and refused. In citation of authorities defendant seems to be relying chiefly upon the Coui~t 's refusal
to give Instructions "D" and "K ", offered by the defendant.
As to the other instructions, all of them were discussed fully
at the time, and the court stands upon its rulings made at
the time.
Instruction ''D" offered by the defendant sought to lmve
the court instruct the jury that since the confession of Ralph
Newberry had been introduced by the Commonwealth, the
Commonwealth was bound ''by that alleged confession unless it be shown hv the evidence bevond all reasonable doubt
that the said statement is not true"; and the Commonwea1th
cannot take one part of the said statement and leave a part
out, but the whole statement shall be considered tog·ether' '·
Defendant cites the case of Bownuun v. Com1nonwealth, 174
Va. 461. In the Bowman case there was a refusal of the court
to admit the whole statement. In the instant case the whole
statement or confession was admitted, and iu Inpage 38 ~ struction '' N'' the Court directed the jury that it
should consider the whole of the statement. The
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Commonwealth had not taken a part and left out a part, it
introduced the whole statement, and it was for the jury to
determine whether they believed all, none,, or just parts of
the statement. I think the ruling of the court at the time
was correct.
Instruction '' K'' offcred by the defendant was on the question of second-degree murder, and was refused by the court
because in the opinion of the court the evidence in the case
showed first. degree murder and nothing less if the jury believed the. defendant guilty. Instruction 9 given at the request of·~he Commonwealth told the jury they could find the
defendant ·guilty of first degree murder or not guilty, and prescribed punishment for first degree murder alone. Instruction 7 told the jury what was necessary to establish first degree murder. Had any justification, excuse, palliation or
alleviation been shown or proved, or an effort made to so show
or prove, then instruction '' K'' would have been proper.
However, in this case there was a denial of guilt under defendant's confession or statement which the jury evidently
did not believe.
The last assignment, Number 28, refers to the failure of
the court to accept the verdict first tendered by the jury, finding the defendant guilty of second-degree murder, and fixing
his punishment at twenty years, and the action of the court
in sending the jury hack to its room, and in later amending
the second verdict tendered by the jury.
page 39 ~
Perhaps the acceptance of the verdict by the
Court would have been valid, under Section 4920
of the Code, but I am of opinion that the controlling question
here is whether the defendant was prejudiced by tl1e action
of the court complained of. The jury fixed the punisl1ment
of the defendant at twenty years, and regardless of what may
have transpired after they first returned to the courtroom,
it is perfectly obvious that the jury considered twenty years
in the penitentiary proper punishment for the crime., whether
they described it as '' second-deg-ree murder'' as in their first
tendered verdict, or '' as charg·ed in the warrant'' as in their
second tendered verdict, or as ''murder in the first degree"
as the verdict finally accepted by tl1e court and recorded-read.
The jury did not chang·e the period of punishment, but left
it at twenty years, which was the minimum punishment prescribed for first degree murder, and the maximum for second
degree murder. Since the twenty year period remained :fixed
in the minds of the jury, can it be said that the defendant was
prejudiced by tl1e action of the court in directing tlle jury
to return to its room, and by the subsequent proceedings, because would not the Yerdict origiuaµy tendered by the jury
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be valid under Section 4920 of the Code, had it been accepted
by the Court and recorded? In the case of Carr v. Commonwealth, 134 Va. 671, the jury there returned a verdict of guilty
of invoZ.Untary nmnslaughter and was sent back to its room,
and later returned a verdict of volwntary manslaughter, with
the same punishment in both instances, but a difference in the
degree of crime. The court held there was nothing
pag·e 40 } in the facts of that case to be regarded as prejudicial to the accused. In the instant case the accused received twenty years at the hands of the jury, and
though the degree of the crime was changed, the punishment
was left the same, so where bas the accused been prejudiced 9
Upon the whole case I believe that the defendant had a fair,
full and impartial trial, and that if there was error committed by the court the defendant was not prejudiced thereby.
Therefore, I am of opinion that the motion to set aside the
verdict should be and it overruled.
Yon rs very truly,

V. L. SEXTON, JR.
Judge
I will discuss with counsel question of date to pass sentence
upon the defendant.

page 41 ~ Virginia:
In the Circuit Court of Bland County.
Commonwealth of Virginia

v.

'

• I

1

Ralph A. Newberry, Dnfondant.

TRANSCRIPT OF lTIVIDENCE.
Stenograpliic report of the testimony, tog·ether with the
motions, objections aud cxr0ptiom; on the part of tlrn respective parties, the action of the Court in reRpect thereto, the instructions offered, gTcmtcd, amended and refused, and tho
exceptions t]iercto~ and other inridcnts of the trial of the case
of the Commonwealth of Vi rg'inin 1if.nms Ralph A. Newberry,
tried in Bland, Virginia, on A.pri1 25th to April 30th, inclushre, and May 2nd and :3rd, 1949. before Hon. Vincent L.
Sexton, Jr. and Jury, in tlie Circnit Court of Bland County,
Virginia.
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Appearances: Messrs. John R. Boggess, ·walter G. Burton
and Joseph C. Shaffer, Jr., of counsel for the Commonwealth.
Messrs. J. Livingstone Dillow, "\V. B. Snidow mid David E.
Repass of counsel for the defendant.
Reported by: Marcus A. Bieler,
Court Reporter,
Bedford, Va.
page 42

~

By the Court: Mr. DHlow, do you want the defendant brought over now 1
By Mr. Dillow: He had been informed-Yes, your Honor,
he had better be~
By the Court: Is the Commonwealth ready to proceed f
By Mr. Boggess: Yes, sir; we are ready.
By the Court: Defendant ready to proceed 1
By Mr. Dillow: ,Just a minute. \Ve are ready. If it p1case
the Court, we desire at this time, on behalf of the defm1dant~
to make a motion to r()quire the Commonwealth to enlarge the
bill of particulars in this case which has heretofore been tendered, and to amplify tlmt hill of particulars. And it occurs
to me; if your Honor please: that the discussion of that matter, as we desire to be heard, perhaps ought to be outside
the courtroom or out of the presence of the jury.
By the Court: Before we proceed any further, suppoRe we
call the members of the jury out here and pole them---see if
they are all here-and then we can see that they
page 43 ~ are all out of the coutroom after that.
(The prospective jurorR, consisting of twenty men, was
brought out into the courtroom, poled, and all were found to
he present.)
By the Court:
your room now.

All right, gentlemen; you may return to
·

(The prospective jurors returned to their rooms.)

,v

By the Court: Before proceeding· further on this motion
e mav have to summon additl1is sort of occurs to me:
tional jurors, and there may be some per8ons in the courtroom now who might be summoned later on and might become jurors in the trial of this eaRe. I clon 't like to clear the
courtroom because it 'R rather difficult to get up and <1ow11
those steps. It. seems to me that any ar.gument on this motion perhaps had better he made in chambers.
By Mr. Dillow: All right, sir.

Ralph A.. Newberry v. Commonwealth oi ~irginia.

27

{The Court and counsel retired to Chambers, out of the
presence of the jury, where the following oceurrcd :)
By the Court: All right, gentlemen.
By Mr. Dillow: If your Honor please.~ as you
page 44 ~ know the indictment in this case is a joint indictment against R.alph A. Newberry and Samuel L.
Newberry drawn under Section 4865 of the Code, and is therefore a Statutory Short Form Indictment charging murder by
each of the defendants, and is, of course, a one-count Short
Form Indictment provided by that Section of the Code.
Previously, on April 7th, 1949, the defendants, and each
of them, moved your Honor to require the Commonwealth to
furnish a bill of particulars as to each of the defendants~
There was a right lengthy argument which took place at that
time on the part of the Commonwealth, during which Jbe at~
torneys for the Commonwealth vigorously resisted the motion of the defendants, and each of them. At the conclusion
of the hearing- on that n1otion your Honor directed tl1e attorneys for the Commonwealth to si1pply a bill of particulars as
to Ralph A. Newberry only, and denied the motion as to Samuel L. Newberry, the other defendant; apparently upon
the ground that the case as to Ralph A. Newberry had been
set down for a trial on this day, and following the contentions
of the Commonwealth vour Honor denied the motion as to
Samuel L. Newberry-to which we then excepted.
Thereupon the attorneys for the ·Commonwealth tendered
a three-and-a-half page document, which they tendered as a
bill of particulars as to Ralph A. Newberry; and tliat's the
paper which has been filed in this case. I said to the Court at
that time, if you wilJ recall-perhaps it wasn't necessary to
do so-but that I was saying then that we probably would
have something furt11er to say concerning the sufpage 45 } :ficiency of the bill of particulars as to whetl1er it
was a bill of particulars as contemplated by the
law, and that if we did have further comment to make upon
it, and further motions to make, or a renewed motion to make
as to the bill of particulars that was filed., or as to the refusal
of the Court to grant the motion as to 8amuel L. Newberry,
that we would make such fact known to the Court here todav.
And that's what we are doing now.
·
On that 7th day of April, we bad a young lady here-I presume she was the secretary of one of the gentlemen for the
Commonwealth-who took down t11e proceedings which occurred here on the 7th day of April; and a part of the transcript-a copy of which has been handed to me--is correct; a
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part of it I don't think is correct. .A great deal of it is omitted
entirely.
Your Honor will recall that on April 7th, after the threeand-a-half page typewritten document which the gentlemen
tendered as a bill of particulars had been tendered and filed,
you will, I'm sure, recall that I took up that paper paragraph_ b~ parag·raph and pointed out to your Honor my views
concemirig· that document, and attempted to point out to the
Court our. ·objections to that paper as constituting a sufficient
bill of particulars. That's not covered by this copy of this
transcript. In fact, I'm quoted. in here as saying '' That the
bill of particulars seems to be sufficiency full and informative
as to Halph A. Newberry." I'm quite sure I said no such
thing because I was objecting to that bill of particulars from
its very inception.
page 46 ~
And now to renew our motion, and to discuss
that, and to also make it perfectly clear as to what
transpired here on April 7th, I shall proceed to point out to
your Honor wherein we considered this bill of particulars
completely inadequate and insufficient, and do now consider
it so:
Paragraph A on Page 1 reads: '' That on the day or night
of January 6th, 1949, or January 7th, 1949, or January 8th,
1949, or January 9th~ 1949, or January 10th, 1949, all days
inclusive, the exact one and the specific date being· at this
time to the Commonwealth unknown. and at that time and
place alleged in the indictment, Samuel L. Newberry and the
defendant, Ralph A. Newberry, in the County of Bland, State
of Virginia, did unlawfully, feloniously, wilfully, deliberately,
maliciously and premeditatedly, and with malice of forethought, did kill and murder one :Mary Catheryne Newberry;
and tlJat said murder was committed without excuse, provocation, palliation, alleviation, and without any justification
whatsoever; that both Samuel L. Newberry and the defendant., Ralph A. Newberry, are guilty of murder in the first degree.''
Now, our theory of tbat paragraph fa that it is not a bill
of particulars in any sense of the word; tllat it's a simple
legal conclusion which doei:: not perform tlte office of a bill
of particulars as we know it in Virginia. It merely is a recitation, if you please, sir, of the charge in the indictment, gives
tlle defendants no notice whatsoever of anything
page 47 ~ tirnt would enable a defendant to know tbe nature
of the accusation, the manner or the means of the
means of the alleged killing, or the time or the place with any
degree of certainty wlmtsoever; and concludes by saying that
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the defendants Ralph A. Newberry and S~muel L. Newberry
are guilty of murder in the first degree. And, certainly, sir,
that paragraph is not a bUI of particulars; it's a mere jpint
charge that the defendants jointly eommitted murder.
Paragraph B reads : " That at that time and place, and
on the dates mentioned iu Paragraph A aforesaid---:-" and it
names .January 6th, 7th, 8th, 9th and 10th, all days inclusive'' the defendant, R.alph A. Newberry, did unlawfully, feloniously, wilfully, deliberately, maliciously and premeditatedly,
and with malice aforethought, kill and murder one Catheryne
Newberry, his wife, and that said murder was committed by
the defendant, Ralph A. Newberry, without excuse, provocation, palliation, alJeviation, and without any justification
whatsoever; that the defendant, Ralph A. Newberry, is guilty
of murder in the first degree.''
Paragraph B only differi-; from Paragraph A in that Paragraph B charges, or seeks to cbarg·e, Ralph A. Newberry only
with this murder. It's wholly insufficient, it does not state the
manner or means of the alleged killing, nor does it. state either
the time or place with the slighteRt degree of certainty or
adequacy; and does 110t give the defendant any information
of the charge again8t hhn other than to say in Paragraph A
that the two of you are guilty of murder, and in Paragraph B
"that you, Ralph A. Newberry, are guilty of murpage 48 ~ der;'' and simpJy dn1w8 n legnl conclusio1i and tells
·
the defendants nothing- whatsoever.
Paragraph C: ''That ut the time and place., and on the
dates mentioned in Parap;raph A aforesaid, Samuel L. Newberry did unlawfully, feloniously, wilfully, "-that's · Paragraph C on Page 2, your Honor-"cloliberate]y, maliciously
and premeditatedly, and with malice aforethou·ght, did kill
and murder one :Mary Catlwrync Now berry~ and the defendant, Ralph A. Newberry, at thnt time of the said killing aforesaid was present aiding, nlwtt.ing, counselling, and in some
manner offering aid H1l<l corn;;ent to tbe said Samuel L. Newberry at that time and place of said killing; 11.nd that said
killing ,vas without ClXcuse, provocation, justification, palliation, alleviation, and witho11t any justification whatsoever;
and the said defendant, Ralph A. Newberry, is guilty of murder in the first degree."
That parag-raph-Pnraµ:rapl1 C-is very much like Paragraphs A and B in that it is wholly insufficient and does not
perform the office of a hill of partieulars. It charges that the
defendant, Ralph A. Newbllny, without saying in whaf manner, or without particularizing- in any manner whatsoever,
did ·this, but says, "that you counselled, aided and ~betted
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Samuel L. Newberry in a murder, and you therefore are guilty
of murder in the first degree" without specifying the manner, the means, or the character; and does not give the defendant auv information which would enable him to know the
nature of the offense which the Commonwealth expects to
prove against him, nor to give him any opportunity, if you
please, sir, to g-o about the preparation of his
page 49 ~ defense to this very serious alleged crime.
"D. The evidence of the Commonwealth will
either show that the defendant, Ralph A. K ewberry, is a
principal in the first degree to the murder of Mary Catheryne
Newberry, or that he is a principal in the second degree to the
said murder of Marv Catl1crvne Newberrv as aforesaid.''
Now that's not s11fficient. ., They 're putting· in the alternative. And if the Commonwealth sets out in and about the
prosecution of an indictment of this character, it ought to
know what it expects to allege against the defendant; ·whether
or not it expects· to contend in thh, case that the defendant,
Ralph A. Newberry, is a principal in the first degree or a
principal in the second degree, so that the defe11dant will have
some advance notice of what the position of the Commonwealth in this case is. Upon that, if you please, sir~ they
would be allowed to prove anything-.
Paragraph E. '' The Commonwealth is not informed at this
time, and does not know the exact means and the exact
methods by-which were used by the defendant in killing and
murdering Mary Cathcryne Newberry, and the Commonwealth at this time does not know and is not informed with
what instrument or instruments, or weapon or weapons, if
any, were used in the said killing- and murdering of Mary
Catheryne Newberry by the defendant." Now, if your Honor
pleaseBy Mr. Boggess: (interposing) "Not fully.'' Is that word
in theref
page 50 ~
By Mr. Dillow: No, sir.
By the Court: It's in the original. "Not fully
informed;'' that's underlined.
By Mr. Dillow: I believe Mr. Burton did put ''fully."
Well, "is not fully informed." Somebody put that in there;
but it isn't in this copy; it's in the copy that's signed.
Now under that Paragraph E, if your Honor please, the
Commonwealth says it's not informed ,vith what instrument
or instruments, or weapon or weapons, if any. If that's to
be called a bill of particulars as contemplated by the law of
Virginia, then ag·ain tbe Commonwealth is turned Iooso to
prove anything· that it wants to prove, and the defendant
would have no knowledg·e of ,vhat they expected to prove or
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what they contemplated proving. Indeed it tells the defendant nothing as to whethe·r or not they are going to contend
there was any instrument or instruments, weapon or weapons
in this case ; they don't say. And they would be allowed to
just roam far afield and introduce any evidence that they
mig·ht seek to introduce in connection with that Paragraph E.
Paragraph F is the only thing in this so-called bill of particulars about which I anticipate no contention; and that is,
'' That the Commonwealth does know and expects to prove
that the murdered woman, to-wit, Mary Catheryne
page 51 } Newberry, was the legally lawful wife of the defendant, Ralph A. Newberry.'' There isn't any
question about that.
Paragraph G: "That at that time and place referred to
in Paragraph A, and on the dates referred to in Paragraph A,
and at that time and place alleged in the indictment, that the
head of Mary Catheryne Newberry was cut off and severed
from her body, and she was beheaded, and the head was
burned in the stove of the home occupied by the .defendant,
Ralph A. Newberry, and the brother., Samuel L. Newberry."
Now, that's objectionable and seriously objectionable, if
you please. If the Commonwealth expects to contend that
this woman came to her death by decapitation, tl1ey ought to
say so, and thereby give the defendant some fair notice of
what they expect to offer in evidence in support of this charge
contained in this indictment. They don't say that; it does
not put the defendant upon notice of whether or not the Commonwealth relies upon that, or what effect such a thing as
that would have upon the trial of this case if it were sought
to be introduced in evidence or proven.
Paragraph H. "That the defendant, Ralph A. Newberry,
and his brother, Samuel L. Newberry, took the headless and
beheaded body of the deceased, Mary Catheryne Newberry,
some miles from the defendant's reside.nee and up and on
the north side of Big alker 's Mountain in Bland County,
Virginia, and there deposited and dumped the headless body
in the woods and on the mountainside of Big ,valker's Mountain in Bland County, State of Virginia, where
page 52 ~ said body was found."
Now, that does not give the defendant any information in the way of a bill of particulars to enable him to
prepare or make his defense in this case. It, in fact, sl1ows
in the very language employed by the attorney for the Commonwealth that it is something· that happened after tl1e killing; and, of course, if this defendant were in a relationship
that permitted it to be done, that might well be sufficient if

,v
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he was being charged with and tried for being an accessory
after the fact. Of course that can't figure in this case, because the Statute of Virg'inia cuts that out and says that this
defendant cannot be prosecuted for or convicted of being an
accessory after the fact because of the relationsliip which
he occupies to his co-defendant, Samuel L. Newberry. And
so that does not tell this def end ant anything in connection
with the charge embodied in this indictment.
And lastly, Paragraph I is completely improper to he included in. a, bill ·of particulars, and I'm dead serious about
this: That lia.,.e· the Commonwealth is being allowed at the
inception .of this case, and before this Court has had any opportunity of saying whether or not an alleged confession,
which they mention in that Paragraph I, is admissible in evidence, before this could will have had an opportunity to
hear of the manner of, of the manner in which it was obtained
and to scrutinize the circumstances under which it was obtained, and to seriously and solemnly, as a Court, pass upon
those questions as to the validity of any such alleged ·written
confession. That's being allowed to be put in a
page 53 } bill of particulars which a jury will see, aud to
which reference may be made throughout the trial
of this case .. It has no part, it has no place, if you please., sir,.
in my judgment, in a bill of particulars
By M:r. Bogg·ess: w· e object. The jury won't see the bill
of particulars in this case unless they call for it. I object;
but go ahead.
By Mr. Dillow: There's an objection in there. The bill of
particulars is a part of the record in this case, sir.
By :M:r. Boggess: The jury won't see it unless they call
for it.
By l\:[r. Dillow: Excuse me, Mr. Boggess, you ran make
your point later.
By :Mr. Boggess: I'm saving the point right there, and
want the Court to rule on it now. You know as well as I do
that the bill of particulars doesn't g:o to the jury.
By l\fr. Dillow: I'll state to the Court that I don't Imow
any· such thing·. I said that a bill of particulars is a part of
the record in this case, and reference ought not to be made in
this case to any allcg·ed confession, or put in this record, or
referred to in tl1is case until this Court has had an opportunity in tbis case to say whether or not that alleged written
instrument-whatever it may be-is a leg·al instrupage 54 ~ ment. that. can be read to this jury, or ·play any
part m tlns case.
But here our friends representing the Commonwealth have
seen fit to put that into a bill of particulars. Evidently the
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language that's employed in it, when they say that it was
turned over to one of the defendant's attorneys-referring to
me-on tbe blank day of J mmary, and that I have had it since
that date, and now lmve a confeR8ion-copy of the defenda11t 's
written and signed confession-which should give the defendant and hiR counsel a11 the information they are e11titlcd to.
They evidently had iu mind, wlum they put that thing in the
bill of particulars, that they were going to be able to convince this Court tlrn t sinee I had this instrument a short
time subsequent to the alleged offense that the Court would
take the view tlmt that's all we are entitled tq, becanse they
argued that proposition-nnd their argument is a part of the
record in this case.
But be that as it may, I respectfully submit., sir, that that
oug·ht not to be in the bill of particuJars; th~t it does not tell
the defendant anything; it's sjmpJy saying that you did a
certain thing, and that that's all you 're eiititJed to. They
don't say what effect it has in this case, ai1d they don't say
what's in the writtei1 confession-they just skim over the
ice and say that '' On the 12th day of January,' '-listen to the
language of it-" 1949, and sqon after the rimrder of Mary
Cathcrync N ewhcrry was comrnited, the def~mdant, Ralph A.
Newberry, miHlc a written confession in the office of the jail
nt Bland Courthouse, and at Bland, Virginia, a
page 55 ~ copy of which we have. They don't say that he
made a written coufo~~ion to anything; they just
simply content themselves hy rnijking an indirect reference
by using the language : '' Made a written confession in the
office of the jail at Bland Courthouse, and at Bland, Virg'inia." They don't i=my a confe!?sion of what; whether it was
for selling a cow 01· for committing murder.
Of course, the implication vmnld be, I know, that the implication ,vould he a written confession to sometlling in connection with this matter: hut we are not concerned with implications, if the Court ·pleases, we are concerned with obtaining a bill of particulars as contemplated by the law of
Virginia. Auel, if your H.onor please, I made what I consider
a very careful Rtudy of the lai.v .on this subject; and beginning with the Pine case, with which ym;ir Honor is entirely
familiar, every case that is rited in Virginia from that day
down to now-cverv one that I have been able to find. and
J 'm sure I found tliem all-down to apd in.eluding a .ca~.e in
36 So11theastern, 2nd, a Virginjn caRe, the Court of Appeal~
of this State has repeated over a11<1 over again the law of
this State as settled, definitely fixed by the Pine case: and
YO}l know the Iang·uage, sir, in that Pine Case; how strong
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that language is, and what our Court has said about this subject.
And I therefore submit, sir, that this is not a bill of particulars; it is merely a recitation of what the indictment contains,· and draws-paragraph by paragraphpage 56 ~ draws legal conclusions. As I said on the 7th of
April, this does not give the defendant any notice
in advance of his trial of what the Commonwealth expects
to allege against him by the proof in this case. They don't
say the manner or means of the killing; they don't Ray w]ien
it took place; they don't say how it took place, they don't tell
him in what regard, sir, that be is charged with being an
aider and an abettor: thev don't even say whether or not
they expect to take t11·e po~ition that he is ·a principal in the
first degree or principal in the second degree. They may
say today, what they said on the 7th, thnt they don't know.
Well, I say, sir, it's time ,ve found out. vVe are rig·ht i1ere
now at the beginning of a trial in this case, and l respectfully submit that that is not a bill of particulars; and we
move you, sir, that tl1e Commonwealth be required to make
this bill of particulars certain, to amplify it to the extent of
making· it conform to what our Court has said over and over
again is the true purpose of a bill of particulars to meet a
short form indictment.
Mr. Snidow may want to enlar~e upon that.
By Mr. Snidow: No: I don't care to, 1\fr. Dillow.
By Mr. Boggess: I don't have a thing· in the world to say,
your Honor, any farther than what was elaborated here on
April 7th in this case. The gent~eman refers to tl1e Virginia
cases that he has read. and I would like to refer him to the
case of the Commonwealth ag·ainst Smith and Compage 57 ~ nionwealth a~rninst Rarfoe. In tl1e case of the CommonweaUh ag-aim;t Smith-I believe it will be found
in 185 Va., Page 800 thereof-I might add to his elucidation
on the matter; that the bill of particulars in tliis case was
more or less carefully p~epared to conform with the bill of
particulars that was offered in the case of Co-nzmon,wealth
against Smith, which is a parallel case to this and which, I
admit, was referred and reversed by his Honor's relative
,Judge A. C. Buchanan., but not on the question of the bill of
particulars.
In that case, if you remember, there was question of a
woman who had a real lover, and whose husband had been
away in the service-an old st01·~~-who came back; and the
husband was found dead. They tried the woman in that case
first; and in that case, and in the record thereof-not in the
report-in the record thereof, there is set out a bill of par-
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ticulars which is more or less similar to the one that is furnished here, ~which says that this Mabel Smith, I believe her
name wasBy Mr. Dillow: Grace Smith.
By Mr. Boggess: Grace-that's right-was aiding1 abetting·, consenting, advising, counselling, inciting- and encourag-_
ing in the murder of her husband, and that it was done by
some means more or less unknown to the Commonwealth. And
the Court sustained it as being a proper bill of particulars .
That's the position that we take here. ·what happened there
in that house, of course, is licked up in the breasts
page 58 ~ of these two boys, buried in the sod in Mercer's
County, and God only knows.
We do know that this woman's head was ·cut off, that the
murder was reported., her body was found, that this man
made a statement which said he was there when it happened,
and that he did or did not do certain things ; and that Samuel
L. Newberry, if you want to know it, and has to go in here at
this time, did and did not do certain things, and that be was
there when it happened; and that ·Mary Catherync Newberry
was the only other person that was there when it happened.
She's dead; her head's off; she can't tell what happened.
They say that she was killed; we expect to prove that be helped
do it, whether actively with his own fine liand or not, the
evidence will disclose. And that is all we have got to say
about it; we have told him all we know about it.
By Mr. Burton: Your Honor, if you may pardonme just to
add something to what the Commonwealth's Attorney said
here, we went into this law accurately and fully not only in
the State of Virginia; but elsewl1erc, before this motion was
made by Mr. Dillow and heard fully, completely, fairly and
justly here on the 7th of April. Your Honor at that time
held that the bill of particulars as to Ralph A. Newberry
seemed to be sufficiently full and ·informative; and then overruled their motion after an extensive arg·ument that the bill
of particulars which your Honor required us to furnish the
defendant, and which we did furnish your defendpage 59 } ant, was not full and complete.
Now that time, there ,vas a complete, fair, full
investig·ation ·by this Court with reference to all of tbe facts
as the Commonwealth tl1en knew them., and with reference
to the law. I didn't under~tand that Mr. Dillow, or the defense, was coming back in here after tbe Court and after a
full and fair investigation, had ruled on all these matters, and
then come back in here on this date, the date that l1as been
set for this trial, and ask the Court to give a more particular
bill of particulars.

3($

~upie:cqe Conr( of Appe~ls of Virginia

This Court will understand under the law-and these gentlemen can't deny it, and all the courts have belcl-that we are
not required, your Honor, to furnish to them our evidence.
We don't have to do that. No court has said that ; and the
Virgi~ia Court l~asn't said it, and it's not the law. Now, I
don't know whether ]\fr. Dillow now denies--since it's not in
this record-hgt' as I understand, lie dicl ~dmit here on the
7th t~at p~ 'Yµs .furnished with a purported or an alleged confession ·t~i~)l~ frqm this defendant in the jail of this county
on the l~th· -day of J a~mary, i})49. The defendant in that
alleged confessjon or statement, stijted where he was at the
time Mary Catheryne Newberry, his wife, was killed, and
what part he had to do with that killing·. He, him8elf~ madc
that. :ije, of course, in that statement admitted that he helped
to take this boq.y on to the mountain, he helped take it out
of the basement and deposit it oµ the mountain. Now, he,
says, himself, tl1at he was there; he docsn ?t say in so many
words that l1c did it himself; lie says his brother
page 60 ~ Samuel L. Newberry djd it; but did it in his presen~e, aIJ.d he cl.id nothing, although he says he pernµtted his brotller to do all the dirty work by permitting him
to clean up the blood and all that sort of t:uing.
The defendant says that himself. Now, Mr. Dillow, bas
had a copy qf tµat alleged confesRion, as well as the copy of
the alleged confession of the other defendant Samuel L. Newberry, since the month of January, 1949, this good year. Now,
what can the Commonwealth tell him that they already
haven't told him? '\Ve have tried to be fair with them and
with your Honor, I submit; anq. I submit tl1at there is nothing else that we .can do-unJess the Court would require us,
which isn't the law in any state-to sit clown and give them
a copy of what we expect to prove by every witness we have
got in t4is case. Now., I submit, they arc not entitled to that.
By the way, 011 Friday of last week I head a judge pass
upon a matter in a murder c_aRe for a bill of particulars where
the killing was the result of the beating of a man, and I1e was
found about a mile or three-fourths of a mile from where he
was killed, dead-I mean, from where he was assaulted. I
hearcl able cQunsel, as well as µ1y good friend Ur. Dillow
here, argue fhat cai$e, and I I1eard all the law expounded.
That was a plain simple statutory form of indictment, as
you have in tl1is case, except that indictment said tltat he .
"unlawfully, felo~iously, wilf"1~J]y, maliciously, and premeditatedly, ancJ witJ1 malice aforetl10ught killed and murdered
·
QJie Shrewsbury.'' After a full, free, and fair inpag·e 61 ~ vestigation, the c.01.J.rt denied the defense any bill
of particulars at all.
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Now, I submit to your Honor,, and I don't want to take up
any further time, we have been fair; that the Court has been
fair with this defendant; that we have had all the law-that
they have had all that the law entitles them to, and that they
are not entitled to anything else at the hands of the Commonwealth.
By Mr. Snidow: If yonr Honor please, there's little, if
anything, I can add to what Mr. Dillow has said. This is the
Short Form of the inclietment. When that form of indictment
first became permissible by statute in this State it was severely
attacked. The Court held that such a form of indictment was
sufficient provided the defendant is provided, in a bill of particulars, with the cause and nature of the offense with which
he is charged. They have, in this ease, the short form; they
have tendered a bill of particulars which, I submit to your
Honor, does not furnish the defendant with the information
of the cause and the nature of the events with which he is
charged.
The bill of particulars tendered abounds in conclusions,
but does not give the particulars which the law exacts of the
Commonwealth when it conies into court to prosecute one of
its citizens.
By the Court: As I recall on April 7th, the Compage 62 ~ monwealth stated what was contained in the bill
of particulars waR all that they knew about the
case. They did not know the exact time, they did not know
the exact instrument with which she was killed. · The bill of
particulars does state that the crime was commited and that
the defendant is charg·ed with it. If the Commonwealth
doesn't know any other facts, I don't know how they're going
to state tl1em. I think my ruling wil~ be the same today as it
was on the 7th.
By Mr. Boggess: ,ve liave a proposed order on it. ·
By Mr. Dillow: The fellow defendants, Ralph A. Newberry and Samuel L. K ewberry~ by counsel,, each except to
the ruling of tlie Court in overruling the motion to require
the Commonwealth to amplify and enlarge the bill of particulars to the extent contended for ln" counsel for the defendants; and says that the indictment being a Short Form Indictment, that t.lle defendants~ nnd each of them, are entitled to
have in the bill of particulars 8etting forth the offense with
clearness and all necessary certainty to apprize the def enclants of the crime with whieh they stand charged; and that
the bill of particulars is lac-kirni: completely in this regard.
That the bill of particulars ought to, as a matter of law, include every ingredient of which tbe offense is composed, and
it must be accurately and clearly a11eged--that the indictment
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tells the defendants nothing-the bill of particulars includes
generic terms and fails to state the particulars to
page 63 ~ any extent; and does not furnish the accused, nor
either of them, with such a description of the
charge against them ns will enable them to mak_e their defense, or enable either of them to make his defense.
· By the Court: I thoug·ht tlJis arg'Ulnent was on the bill of
particulars to the Ralph A.. Newherry case.
By Mr. Dillow t I'm getting my exceptions in tbere, and
stating my reasons for them, as to both of thQm. I'm getting.the exceptions in this record; and I think the Court should
hear them.
By the Court: But limit your exeeptions to Ralph A. Newberry. That's what we 're considering today.
By Mr. Dillow: I'm excepting to your Honor's ruling in
refusing each the bill of particula n~.
By the Court: I refused that on .April 7th and you took
your exceptions then.
By l\fr. Dillow: But this rceonl doesn't show it, sir.
By the Court: But rour motion this morning, thoug·h, was
for amplification for Orn hill of particulars in the Ralph A.
Newberry case.
page 64 ~
By l\fr: DiJlow: Yes, sir. And, too, for the Commonwealth to furnish a bill of pRrticnlars in the
Samuel L. Newberry ease. I'm g·etting my exceptions in the
record.
·
By Mr. Boggess: '\Ve 're very much concerned about the
orders in this case.
Bv the Court: Go nhead.
Mr. Dillow: I'm getting; my exceptions in tlrn record,
and I'm going to get them iu the Court.
By the Court: Limit it to the Ralph A. Newberry case because-we were over the Smnuel A. Newberrv case on the 7th.
I thought you got cverytlJing in them.
·
By Mr. Dillow: ·well, the trouble about it is that the young
lady who made the transcript of this record here didn't g·et
my exceptions, and I want it in the record.
By the Court: I thouµ-ht she .t>:ot that part.
By Mr. Dillow: No; she didn't. I excepted and objected,
,rnd took up eaeh puraµ;raph of that pnrticular bi11 of particulars, as you will rQca11, rig-ht acrO$S in the other room
across the hall.
page 65 ~
The defendant, by <'Onnsel, for further ~:rounds
of exception to the ruling of the Court in overruling the motion of the defendant, says that Paragraph I of tl1e
bill of particula1·s indnde~ the subject which ought not to be
embodied in a bill of pa~·ticulars because, in the first place·,

By
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it's vag·ue and indefinite, and that it places in a bill of particulars something which this Court will have to pass upon
tis the evidence develops; and that great prejudice could result to the defendant in connection with the allegations in that
.ParagTaph I.
By the Court: I con answo1' you on that by saying· that if
the confession is introduced in evidence and ruled out, that
if the jury should want to see the bill of particulars that
clause could be struck out of it if it had no application-about
the alleged confession-if the alleged confession is ruled out.
By Mr. Dillow: You understand, your Honor, that our excepting goes to the propriety of permitting that to be in a
bill of particulars.
By Mr. Boggess: ·wen, every point of evidence that I
might ask for might not suit him.
By Mr. Dillow: That's my exceptions, sir, and I'm sure
they 're firmly in tlrn record.
By l\fr. Boggess: This order's got it.
You
page 66 } wouldn't look at this. That order is covered andBy Mr. Dillow: We'll take up the orders when
we get to the orders.
By the Court: All right. Let's go back to the courtroom.
Note: (At this time, 10:45 o'clock a. m .., the Court and
counsel returned to the courtroom.)
By the Court: I would like to make this statement to the
audience in the courtroom: You must keep good order any
time that tl1e Court takes a recess or the jury is excused, or
anything. If any of .you desire the leave the courtroom, please
leave bv the front entrance and do not come back here to the
trial section; and all of you w110 &re not officors of the court
and not connected with the trial, do not come within the rail
Commonwealth ready to proceed 1
By Mr. Boggess: ,ve are ready.
By the Court: Defense counsel ready to proceed 1
By :i\fr. Dillow: I presume so, sir.
By the Court: All right, Mr. Clerk, read the indictment to
the defendant.
(The defendant stood up, nnd the Clerk anaig·ned him, out
of the presence of the jury, to which the defendant
page 67 } pled not guilty.)
(The prospective jury of 20 men returned to the courtroom
at 10 :50 o'clock a. rn., and were sworn hy the Clerk to truly
answer such questions propounded to them by the Court.

40

Supreme Court of Appeals of Virginia

Upon examination of their vo-ir dire six jurors were found
qualified to serve and the remainder were excused for various
reasons. Thereupon the Court summoned additional prospective jurors from the jury list who were duly examined on
their voir dire, and four were found to be qualified to serve,
the remainder being disqualified for. various reasons.)
By the Court: I think these four men can qualify all right,
and we '11 tet' them take their seats with the six meri who were
selected this morning. Now this morning we swore one of
the deputies, and I expect we 'cl better have two deputies to
look after these gentlemen. It's going to be necessary to
keep you with us and to keep you together during the trial
of this case, gentlemen, and I'll put you in charge of the
Sheriff. Place will be provided for you to sleep, and meals
will be provided for you; so during the week the only thing
you have to do·is give full attention to this trial. Please do
not speak to anyone about this trial, or permit anyone to
speak to you about the trial at any time, and Sheriff,-you
weren't sworn this morning to take charge of the jury-but
will you have another deputy sworn to as~ist the
page 68 ~ one who was sworn t
(An additional Deputy
·
Sheriff was sworn to assist in caring for the jury.)
Note: (Then and there, at 6 :40 o'clock p. m., the :first day
of the trial was concluded, Monday, April 25, 1949 2 and-court
was adjourned at this time to reconvene the fallowing clay at
9 :00 ·o'clock a. m.)

SECOND DAY OF TIUAL.
Note:

(Court reconvened, pursuant to adjournment,, at

9 :00 o'clock a. am., Tuesday, April 26, 1949.)

Present:

(Same parties as heretofore noted.)

By the Court: Commonwealt.11 ready to proceed f
By Mr, Boggess: Yes, your Honor.
By the Court: Defense ready to proceed f
By Mr. Dillow: Yes, your Honor. But we suggest a brief
conference in Chambers on a certain matter.
By the Court: All right.. Come in Chambers.
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(IN CHAMBERS AT 9:12 O'CLOCK A. M.)
By Mr. Dillow: If your Honor please, we are not certain,
but I think on yesterday that we excepted to the
page 69 ~ ruling of the Court in directing certain members
of the panel of twenty to be excused and discharged
in this case. But not being sure I want to briefly say this:
The defendant, by counsel., excepts to the ruling of the Court
in directing the following· jurors to be excused and discharged
on yesterday: T. Deck Hubbell, J. vV. Burton, R. M. Brown,
Charles G. ·\"\iaddell, Clarence Hanks, Harvey Gross, Eugene
l\I. Davidson, and .John H. Bmett, O. A. Harmon, Dewey Ashworth. Those jurors were declared ineligible because tbey
expressed to the Court that tl1ey were related in one way or
another. The defendant takes the position that the relationship of those jurors was too remote to disqualify them, and
we except.
Now, the defendant, by coum,el, furtl1er excepts to the ruling of the Court on yesterday afternoon, in dealing with the
additional fourteen man panel in which the Court struck off,
or directed to stand side and be discharged the following
persons: :Milton Neal, ,v. 1V. Bruce, ,v. H. Lindamood; the
relationship in connection with those prospective jurors being too remote to disqualify them.
By Mr. Boggess: ,Just one minute. I feel that the record
should show that_, if it does not now sufficiently and clearly
show it, that the relationship spoken of extended not only to
the defendant, but in several instances to the deceased girl.
By the Court : All right.
Note: ( Court, counsel· and the defendant returned to. the
courtroom at 9 :17 o'clock a. m. for the continuation of the
trial.)
page 70

~

(A panel of ten additional prospective jurors
wei·e called up to he examined on their 'l'O.ir d-ire,
and during the course of the Court's Examination of the prospective jurors the following occurred:)
By Mr. Dillow: l\Iay we see the Court in Chambers?
(IN CHAMBERS AT 9:40 O'CLOCK A. M.)
By Mr. Dillow: If ~,.our Honor please, there have been numerous instances during the progre~s of your ·Honor's interrogation of the jurors on their voir dire in which prospective
jurors have been disqualified beC'ause they told your Honor
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that they had expressed and-formed and expresi;;ed v~ry
definite opinions in t.his case. It's glaringly apparent from
the examination of every juror. And with your Honor's familiarity of Bland County as the Judge of this court, knowing
the people, visiting here in your official capacity, we would
all more or less take judicial cognizance of the fact that
this is a case, by its very nature and character, that has been
freely and widely discussed both by the people and by the
press.
A number of these jurors are men, men whom I know, and
who have told your Honor that they I1ad formed or cxpresse~l
a definite opinion. In those instances your Honor has properly discarded them from the panel. Now, while I have never
seen it done before, it has been done i it was done
page 71 ~ in the famous Allen case at ,vytheville-the Hillsville tragedy-where the judge of that court,
.Judge Staples, examined the jurors, the prospective jurors,
one at a time. Now here's a situation-for example, this
inorning,-your Honor has examined J. 0. Bmce and Glenn
Shuffelbarger-has examined J. L. Bruce and Gleun Shuffelbarger. I happen to know ,J. 0. Bruce and Glenn Slmffelbarger are members of prominent families in this county; the
Bruce family and the Slmffelbarger family. And I also know
that J. 0. Bruce and Glenn Shuffelbarger are outstanding
citizens of this county; and I dare say that those two men are
known and respected; and this also, that their opinions expressed in the presence of the other jurors could conceivably
have considerable weight and influence upon other juroi-s.
If your Honor has respect for me and if you sit on any
occasion and hear me express my serious opinion on an occasion, and at a time and on a subject which we both know
to be extremely serious, I would expect and he somewhat influenced by your Honor's opinion; and you, perhaps, would
be by mine. So it seems to us that out of precaution, and
with a desire which all of us possess in this case, tl1e Commonwealth's Attorney and the defense counsel, and certainly
your Honor as the arbitrator and the judge and pl'esiding
officer over these most serious proceedings, desires to be ns
precautions and careful as circumstances may permit and the
exigencies of the situation require.
Now, we for the defendant could not be said to be askinganything even pointing at an advanfag·e; neither
page 72 ~ could the Commonwealth. ~P.hese things are matters of discretion with the Court. Your Honor is
out here to get a jury free from exception; a jury that cai1
solemnly walk in that box out there and listen to this evidence
and form an opinion wbich they are willing to bring back.to
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tbis Court in the form of a verdict. And it seems to us that
it would be the proper thing to do, to let each man, without
regard to the other man, under his oath state to the Court
what his position is; and if he is a good and true juror that
can search his conscience and his heart and tell your Honor,
under his oath, that he is qualified from every standpoint to
judge of the merits of this prosecution. And we so move.
By Mr. Burton: What is the motion now!
By Mr~ Dillow: In response to couneel 's question, the mo.:.
tion is that the Court, from this point on., proceed. to examine
the prospective jurors separately in the open coud; _sepa.:..
rately, and out of the presence of any other prospective juror..
By Mr. Burton: Let us confer. "\:Vould you excuse us just
a minute, Judge1
( Counsel for the Commonwealth conferred out of the presence of the Court, and returned to Chambers .in a few minutes, where the following occurred:)
By Mr. Boggess: If your Honor please, the Commonwealth
so far, I feel, has tried to lJe extremely fair in this matter. My
questions on yesterday on behalf of the Common.;.
page 73 ~ wealth in examining the jury on their 1)0ir dire,
if you recall, were phrased in such a manner that
it would inure to the benefit of a fair and impartial trial; not
only on behalf of the Commonwealth, but on behalf of the
defendant. "\Vell, when I found a juror that I thought was
doubtful or waivering·, I went back to him not with the view
to obtaining bis release, one way or the other, or keeping him
on there for the Commonwealth, but to see that both sides
in this case get a fair trial.
It's always been my idea· tlJat the man who acts for the
Commonwealth should see to it not only that justice is done,
but that the defendant should be protected, although he may
have able counsel. That's been my reputation, I believe, in
the past, and I stand on it. This trial, while there is widespread publicity, of course, has put a g-reat deal of pressure
on the court officials and those connected with this trial. I
feel that the gentleman's motion bas come late in the day.
vVe now have ten qualified jurors in this ca~e at this stage
of the trial; and in the examination of the jurors, three members have indicated that they expressed an opinion in this
matter-have formed an opinion. Nobody but the jurors and
God himself knows what that opinion is, whether it l)e favorable to the Commonwealth or whetlrnr it be favorable to the
defendant. What those men have said has already been said;
it's been heard by the members of the jury who sit in that
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box at this time; it's been heard by the members, the prospective jurors, who sit in that box at this time; it's been heard
by the rest of the jurors who have been summoned
page 74 ~ here who sit in the courtroom.
Now, whether or not those opinions are :fixed
favorably to the Commonwealth or to the defendant, nobody
knows. "\Ve have proceeded in this trial in an orderly, methodical manner, which the law provides for. It would be
strange indeed if, at this juncture, his Honor would say, '' I
want all the jurors in this case to leave the courtroom, or to
retire to some adjoining office, and summon each individual
juror to the bo)O for an individual scrutiny, for an individual
going-over."', ~ That juror., no doubt, would say in his mind,
'''Vhat 's happened in this case t''
e might throw a bombshell into the entire case, whether it would react in favor of
the defendant or whether it would react in favor of the Commonwealth, I don't know-I know not. But from that stage
on, each and every juror would wonder, "Vlhy have I been
brought in here by myself, away from my prospective comrades in this case, examined privately and separately?"
:More or less a star-chamber proceeding in public, if you
wish.
Now I say that we want to be fair in this case; but we
don't think that the gentleman's motion is founded in the
law based upon reason, nor does justice require it.
By Mr. Dillow: Your Honor, may I add this to what I
have already said? "\Vith all due respect to the observations
of my friend, Mr. Boggess, we had no way of knowing, nor
did the Court have any way of knowing what developments
would bring· forth. Now, certainly, by the exercise of our
minds-or, at least, my mind-it leads me to the
page 75 ~ conclusion that these men who have indicated that
they have expressed and formed a definite opinion
which would require evidence to remove-it doesn't take a
Harvard graduate-excuse me, Mr. Boggess-make that Oxford graduate-it doesn't take an Oxford graduate-By Mr. Boggess: That's far removed from Harvard; but
it's a pretty g·ood law sc.hool though.
By Mr. Dillow: It doesn't take an Oxford gradmtte to
imagine what that opinion is, although we haven't asked what
tl1at is. I expect it would be improper for us to do tlmt. Now,
as far as the "bombshell" is concerned: The defendant is
suggesting this proceeding- to tl1e Court, and certainly the
defendant could not be l1eard to complain if anv bombsl1ell
resulted. But I cannot construe tl1e trend of inv friend's
mind when he refers to a "bombshell."
"
By Mr. Boggess: "\Vell, it migI1t react either way.
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By Mr. Dillow: And certainly if anybody is to be hurt by
these expressions that are being made out there in the presence of ten men already chosen, and the 26 out of 40 that
your Honor has summoned on yesterday, of which we are
now examining ten-there's :36 men, ten already chosen, and
26 to be examined-and certainly by continuing on by the
present method, if- anybody is to be prejudiced, conceivably
prejudiced, it would be the defendant.
page 76 } By Mr. Bog·gess: ·well, I don't know.
By Mr. Burton: May I say one thing, your
Honor? I thoroughly agree with :Mr. Boggess that this case
has gone along in the ordel'ly procedure as the law requires.
Your Honor has been very careful to see tliat no juror, after
having· said that he did have and had expressed an opinion,
you have seen to it as you should, and as the law requires,
that he should not express that personal opinion whether it
be for the Commonwealth or the defendant in the presence of
the other jurors.
Now, of course, there are certain things that even a defendant's counsel cannot waive in a capital case as we arc
now trying; and we think that the Court is going along in the
orderly procedure that the law requires; and certainly the
. Court hasn't committed any error with reference to this jury
in the manner in which we have proceeded thus far. And we
don't think that your Honor oug·bt to now change that. I
don't know whether it's in the discretion of your Honor's
court to do that or not. .As I said, there are a lot of 'things,
even on motion of the defense counsel, that he canuot waive;.
and this might be one of those things that he can't do.
I'm not advised in the premises; but we do know, and we
feel that if you go along as you have now, that certainly these
gentlemen can't be hurt, neither can the defendant be hurtmost of all he is to be considered; and we oppose that motion.
page 77 ~
By M:r. Dillow: vVe are not pressing the matter.
We made the point and we think the point well
taken.
By the Couri: Here's the only thing·: vVe have proceeded
in one method so far. This is the third panel we are working·
on. It would be rather awkward, I think, to change our
method of procedure at tllis time. I think the accepted method
is to fill your jury box, and then those who are released-call
enough to fill it again until you finally sift it dovm and get
your twenty men tried and true. I don't know that the fact
that some of these men say they have expressed opinions
would materially effect the others or not; all of them have
heard maybe different thing·s.
e have ten out there who

,v
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have neither formed nor expressed opinions, and who llave
qualified so far.
By Mr. Dillow: As I said, your Honor--,ve, excuse me, we
llon 't know, Your Honor, only the Lord knows what affect an
expression made by you may have upon me, or by me may
have upon yon. But it occurred to us, and I'm sure your
Honor will appreciate why it did occur to us.
· By Mr. Bog·gess: I see it.
By :Mr. Dillow: And we thought it was a situation in ·which
the Court could throw a safeguard around it. This is nn unusual matter, and the first time I liave ever been
page 78 ~ in a case exactly of this type.
By the Court: I'll overrule the motion.
B.y Mr. Dillow: The defendant, by counsel., excepts to tl1c
ruling of the Court in overruling the motion just made by
counsel for the defendant for the reasons stated.
·
Note: (All parties returned to the courtroom at 10 :00
o'clock a. m., where the examination of the ten prospective
jurors continued.) ( Of tlrn ten men in the above panel five
were excused, and five were placed in the box with the ten
prospective jurors previously qualified.)
(Five additional prospective jurors were placed in the
panel and examined on their voir dire, three of whom were
disqualified for various reasons and two qualified who took
their seats with the fifteen prospective jurors previously
qualified.)
Note: (The Court declared a recess for lunch from 11 :45
o'clock a. m. to 1 :15 o 'c]ock p. m. However, before the recess
was taken the f o!lowing occurred:)
By the Court: You gentlemen of the jury will have to stay
together; You other mN1 who were summoned and have not
yet been questioned please come back at 1 :15. Sheriff, yo11
may take charge of the seventeen men thnt are in the panel
By Mr. Boggess: I feel that you should enjoin the jury to
talk to no one and let no one talk to them about the case.
By the Court: All right ; I'll so admonish them. Gentlemen, you gentlemen 'Jiave not yet been s,vo1·n aR
page 79 ~ jurors to try the case, but you are on the qunlifiecl
list, we might say, at this time; and I just want
t.o admonish you not to talk to anybody about this caRe, nor
allow anyone to talk to you about it. The Deputy Sheriffs
have been sworn to take charge of you and to keep you together, and not to allow you to separate. They have also been
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sworn not to say anything to you with reference to. the case,
nor allow anyone else to talk to you about it. All right,. you
may go to dinner and the Sheriffs will take you to dinner.

AFTERNOON SESSION OF THE SECOND D.AY OF
TRIAL.
( Court reconvened at 1 :15 o'clock p. m., Tuesday, April
26, 1949.)
Note: ( Three additional prospective jurors were placed
in the panel and examined on their voir dire, two of whom
were disqualified for various reasons and one qualified who
took his seat with the seventeen prospective jurors who had
previously qualified.)
( Two additional prospective jurors were placed in the
panel and examined on their voir dire, were fou.nd. to be. qualified and took their seats with the eig·hteen prospective jurors
who had previously qualified.)
· ·
·

IN CHAMBERS AT 2:08 O'CLOCK P. l\I.
By Mr. Boggess: I make a motion for an alternate juror.
By the Court: He wants an alternate juror.
By Mr. Boggess:
e want an alternate juror
page 80 ~ after we g·et the twelve.
By Mr. Snidow: I never saw that done.
By Mr. Boggess: 4902(b) is the statute that covers the
calling of an extra juror.

,v

Note: (At this time the Court, counsel and the defendant
returned to the courtroom where the striking· of the twenty
qualified jurors took place, leaving an impaneled jury of
twelve men, who were duly sworn by the Clerk as the jury to
try the case.)
By Mr. Boggess: Now, your Honor, that the jury has actually been impaneled and sworn, we want to call your atten,.
tion to a Section of the Code, 4902 (b) which provides for the
selection of an alternate juror in the event that the Court
feels it necessary. ·It's in the discretion of the Court, as I
understand it, in ,cases that are likely to be protracted, and
so forth, the Court may call for an alternate juror who shall
sit and serve in the same capacity, and have the same duties,
etc. I believe your Honor is familiar with that Section.
By the Court : Yes, sir.
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By Mr. Boggess: And with the procedure necessary to obtain the alternate juror Y
By the Court: Let me have a conference with counsel in
chambers.
page 81 ~· IN CHAMBERS A';[: 3:45 O'CLOCK P. M.
By the Court'=. Is there any amendment to this Section f
By Mr. Bogg"ss: That's the last word on it, your Honor.
( The Court read the Section of the Code pertaining to the
selection of an alternate juror.)
By the Court: Looking at that jury from the backs of
their heads there, I couldn't tell, but several of them looked
like they have a little age on them. I r;ot the ages of some
of them-one man is 63-but we didn't ask all their ages.
By :.\fr. Boggess: They 're not a particularly young bunch
of men.
By Mr. Diilow: They're mixed up; not any old men.
By Mr. Boggess: There are some middle ages. I bet there
isn't a man on there under thirty.
By the Court: Looking· at them from their faces! what
would be your guess as to tl1e maximum age of any of t.J1em?
By Mr. Dillow: I say that the man that you mentioned
there is the oldest man in the crowd.
.
By Mr. Boggess: lt's in tl1e discretion of the
page 82 } Court., ancJ we submit it ought to be done.
By the Court: ·well,_ I'm just trying to look
ahead and see. Here the Commonwealth stated they would
be two-and-a-half days in introducing- tlieir evidence. I suppose that is anticipating?
By Mr. Bog-g-ess: That's conservative.
By the Court: At least a normal cross examination of tbc
Commonwealth's witnesses. Isn ''t tl1at correctf
By Mr. Boggess: Yes, sir. And that was a conservative
estimate.
By Nfr. Dillow: W eII, of course, your Honor, there is the
Statute that authorizes such a thing to be done in the exercise of the sound discretion of the Trial Court. We never saw
it done before; but the fact tlmt we baven't seen it done before doesn't mean that it is not authorized to be done. I don't
know of anything that's going to be protracted about the trial
of this case. If the Commonwealth takes two-and-a-Iialf days,
or thereabouts, and we took two days and a half, that's not
protracted; that's no longer tlla11 many cases that I have been
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engaged in here and else,vbere. But I don't know, ana tbc
Court don't know how long it might take.
By the· Uotut: If we coU'l'd foresee.
page 83 } By .Mr. Dillow: If you start into this th.ing, and
you might have to send out to find other jurors.
Of course we would be just as much concerned about somebody dropping dead of heart failure, or somebody getting
sick with appendicitisBy Mr. Boggess: Or death in the family.
By Mr. Dillow: Vv ell; sonwtliing else. Death in somebody's family wouldu 't probably cause any trouble; we 'cl quit
long enough to let him bury his <lead and go back and try the
case.
By the Court: About the only thing· I think that. coplcl ;1rise
would be the illness of one of the jurors, or the death' of one
6f them.
By Mr. Dillow: "\Ve have ahvays got t]1at chance to run in
the trial of any case.
By the Court: "\Veli, let's· suppose no\v that WC proceed
,vith tryiiig to select three to serve as alternate juror~, giving
the Commonwealth one sfrike and the defendaiit one strike,
leaving one altemate juror, who will take his part)n the jtiry
and stand out there and be present during all the deliberations during the trial. :Maybe we won't save anything· by it';
but if anything should happen to one of t~i~ jurors rind. we
hadn't done this, I would regref.it ex9eeclingl)r.
pag·e 84 r By Mr. Boggess: So say we all'to that.
Note: (Court, counsel and th0 defendant rehirned to the
courtroom at 3 :55 o'clock p. m.)
(Four prospective jurors were placed iri the panel tQ serve
as alternate jurors, examil1ed on their voir dir'e, two of' whom
,vere disqualified' for -vario11R rea8ons and· two qualified, who
,vere kept separate to serv'e as altema te jifrors.)
( Three additional prospect~ve juror~ were· placed in the
panel to serve as alternate jut·ors, examined on their voir
dire, two of whom were disqualified for various reasons and
one qualified who took his sent with the two prospective
jurors who had previously qualified to serve as alte1~nato
jurors.)
By the Court: All right, g-entlem'en, we seefo to have thre·o
men there who are in all respects qualified to be alternate
jurors. I'H lef the Commomvealth strike one and the defendant: strike one.

.:0
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By J\fr. Boggess:

,ve '11 strike right here and now, sir.

( After the strikes, the remaining juror was sworn by the
Clerk of the Court in the same manner as the jury, but he
was to serve as an alternate jurot.)
By the Court: (to the alternate juror) Mr. Um~)arger, I
might make this statement to you so that you and the other
jurors will understand it. You have been sworn in as what
we term an "alternate juror" as provided by law. These
twelve gentlemen who have already been sworn will try the
case; the law provides for the swearing of an
page 85 ~ alternate juror who shall be present during and
with the jury during all the stages of the trial. You
will have to be locked up with the jury; you will be in charge
of the Sheriff; you will remain with the jury until the case
is finally submitted. to the jury. If, prior to that time, anything should happen to one of the member of the original
jury of twelve-if they should become ill and have to be excused, or if any other circumstances should arise that would
make it necessary to excuse one of the original twelve-then
you would take his place.
·
I say that simply in explanation so that you will understand your status, and so that the other twelve gentlemen
who are serving on the jury will understand their status.
Now, gentlemen, it's 5 :20 now and, I think., a very good
time to adjourn for the day. Let the two Sheriffs come around
and take charge of the jury.
I might make this further obRervation to your jury-you
twelve gentlemen, and to the thirteenth-the Deputies have
been sworn, or will be sworn, to keep you gentlemen together,
and not to allow you to sparate; not to converse with you
touching this trial, or any incident of it, nor to allow any
other person to speak to you about it or converse with you
about the trial. So I ask you gentlemen to give tlJOught to
that; don't talk about this matter with anyone, nor
page 86 ~ allow anyone to dissmsg it with you. .All right, you
may give the oath to the Deputies.
(Two Deputy Sheriffs were Rworn to take charge of the
jury.)
By the Court: All right, gentlemen, court's adjourned until 9 :00 o'clock tomorrow moming·.
Note: (Then and there, at 5 :25 o'clock p. m., the second
day of the trial was concluded, Tuesday, April 26, 1949.~ and
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court was adjourned at this time to reconvene the following
day at 9 :00 o'clock a. m.)
THIRD DAY OF TRIAL.
Note: ( Court reconvened, pursuant to adjour1mumt, at
9 :00 o'clock a. m., ednesday, April 27th, 1949.)

,v

Present: (Same parties as heretofore noted with the exception of Joseph C. Shaffer, Jr., Esq., whose duties took·
him elsewhere.)
(The jury was poled and all were found to be present)
By the Court: Before we proceed any further I want to
say this to you gentlemen of the jury: You all are being kept
together, and some of you, at least, may lmve come here to
the court.house without telling your families where you were
going. The Sheriff tells me tlmt some of you g·entlemen want
to write home to your familie.s. That's perfectly permissible.
Please, though, in doing that do not discuss this
pag·e 87 } case and warn your families~ in the event that it be
necessary to contact you or write you.~ that they
make no mention of the case-because you gentlemen are
sworn to try this case·on the evidence that will be introduced
don't want any sort of' outside influence creepl1ere, and
ing in. So please, if it's necessary that your families write
you, admonish them, in contacting· them, to make no mention
of this case.
All right, :Mr. Clerk, you may arraign the prisoner.

,ve

(The defendant was arraigned.)
(Witnesses for the Commonwealth and for the defendant
were sworn by the Clerk, separated, and excluded from the
courtroom.)
(1\fr. Bog·gess opened to the jury in behalf of the Commonwealth.)

(Mr. Dillow opened to the jury in behalf of the defend-

anl)

·

IN CHAMBERS AT 11:15 O'CLOCK A. NL
By M:r. Dillow: The defendant, by counsel, moves the
Court to discharge the jury from further consideration of
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this case on the ground of improper statements made by tn·e
Commonwealth's Attorney in his opening; statement to the
jury wherein he made reference on two occasions, which references are in the Rtenographic record, ref erring to
page 88 ~ what the defendant knew and presumed would be
told- to the jury. The position of the defendant
is that the letter, spirit and intent act of the Legisl~ture on
the subject is to prevent any reference whatsoever, diree.tly
or indirectly, being made in the presence of both tlie Court
and the jury with reference to the defendant's right or duty
of testifying· in a criminal case in which he is the defendant.
By Mr. Boggess: The Commonwealth, in reply,, wishes to
state that tho i·ecotd will show that the Commomvealth's ..Attorney, in his 'statement, said, "we assume that he will tell
you." That was with reference chiefly to the written sfatcmont obtained from Ralph A. Newberry·, which will be introduced in evidence in this case at a later elate; and we frust
admitted in evidence in this case. The Commonwealth's Attorney never at any time attempted to state what Ralph A.
Newberry would- say; we merely said, "V{e assumed he will
say so and so, or he '11 make some statement because he already made a written staternent- which we expect to introduce
in this trial." No reference was made to the· fact that 'he
had ·to testify, would· testify' or would not testify.· We were•
assuming only that he might say something.
.
By ~Ir. Burton: May I add something· to that 1 The· Commonwealth. further says that- these· were opening statements·.
I'm familiar with the statute which J\f1\ Dillow· speaks of
because we in vV est Virginia have exactly t])e same· statute.
Now, if. the defendant should fail to testify, and'.in
page 89 ~ the closing arguments counsel should comment
upon his failure to testify, the statute which he
speaks about might then apply. But his motion is premature.
By the Court: Let me see the statute that you refer to.
( The Court read Code Section 4778.) :Motion overruled~
By Mr. Burton: If your Honor please, there is something
that has happened here in the courtroom this morning that
we want to call vour Honor's attention to. Mr. John A.• Xe,v,_
berry, who is from Huntington, ·west Virginia, and. one of
Bland County's most prominent citizens; came into· tl1e conttroom this morning-and I1e 's a great-uncle to the defendauf
-and we understand that he's been summoned bv the defense. They have ·never talked to him; but ha-t?e called llim
for the pure and simple and sole purpose of keeping him out
of, the courtroom.
Now, if. that's the purpose~! don't know that it is-but'
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that's our information-if that's the purpose of subpoenaing
Mr. Newberry, this old gentleman ninety years old, to keep
him out of the courtroom, 1 want to say to the court that
that's very reprehensible conduct in my opinion. If the gentlemen expect to use him, that's another lllatter.
By Mr. Bog·gei:;s: He has been here two days; this is the
third day upon which he has been in attendance on this trial.
By Mr. Dillow: Your Honor, let us get our expag·e 90 ~ ceptions iu. The defendant excepts to the ruling
of the Court on the motion just made, and for the
ground of exception includes those things which we have outlined to your honor in detail in interposing the motion.
By :M:r. Boggess: \Vhat about Mr. Newberry, Judge?
By the Court: \Vell, as I said a moment ago, those witnesses can come out of the rooms there-the defense witnesses anyway-if they will go on downstairs and stay away
from the courtroom. Aud if you want to release them for
the day, tell them to come back in tlie morning.
By Mr. Dillow : I just know ,,·e are not g·oing to need
them.
By the Court: You couldn't need them.
By Mr. Dillow : \Ve couldn't possibly need them.
By the Court: On the question of Mr. J. A. Newberry that
you 're talking about, the defense has summonsed him; they
have a right to use him, if they want to. And since he's
legally summonsed, he '11 have to be excluded.
By Mr. Burton: Yes; I don't deny that right,
page 91 ~ your Honor, to the defense, if it wasn't for the purpose of merely excluding him from the courtroom.
By the Court: Well, I don't know if counsel is required to
reply to that. They have issued u summons for him to testify
as a witness. The assumption is that he will be used as a
witness.
·well, let's go back then.
Note: ( Court, counsel and the defendant returned to the
courtroom at 11 :15 o'clock a. m. for the resumption of the
trial.) (The jury returned to the courtroom at the 1mme
time.)
By the Court: Mr. DiJlow., ,vith reference to the comfort
of the witnesses for the defendant, do you want to release
them until tomorrow morning Y
By Mr. Dillow: I don't want to release them, your Honor;
no. We just don't know what's going to happen. I don't
anticipate that we'd need them; but my thought was to lelease them out of tl1e room and let them do what they please.
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Guy B. Diinn.
But tell them to stay in reach, immediate reach of the Court.

I think they will.
By the Court: .A.11 right. Sheriff, bring the witnesses out
of that room now.
By Mr. Dillow: If they sit together about the street, or
around the courthouse, they may do so. Stay in
pag·e 92 ~ ca)l of the Sheriff. You don't have to go out and
look for them. w· e don't cxpllet you to do that.
("Witnesses for the defendant were brought into the courtroom.)
Bv the Court: You witnesses who have been S('nt into that
roo~ tbere (indicating), witnesses for the defendant, it appears it's a little crowded in there and you might not be too
comfortable. So I am going to allow you all to stay out of
that room and go downstah-8 around the courthouse, across
the street, wherever you might want to go for the present;
but keep close to the courthouse aud keep within call of the
Sheriff. Please do not come back on the second floor unless
you're sent for. If any of you violate that, why, we'll just
.have to put you back in your room. So stay on the first floor
of the courthouse, or out on the lawn if the rain ceases, or
if you want to go over to the store, all right. But stay wifoin
call of the ·courthouse. So yon all may go now.
(Defense witnesses were permitted to leave the courthouse.)

EVIDENCE FOR THFJ CON!l\ION"\VE.ALTH.
MR. GUY B. DUNN,
called as a witness in behalf of the Commonwealth, beiug dulv
sworn., testified as follows :
~
DIRECT EXAMINATION.
Bv Mr. Burton:
·Q. Is your name Guv B. Dunn!
A. Yes.
·
Q. Mr. Dunn, will you speak out distinctly so those g·entlemen at the defense counsel table over there (indicatinri:) and
everyone can lwar _yon? vVbcre do you live, Mr. Dnnn?
A. Just a•t the upper end of town here.

page 93 ~
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Guy B. Dunn.

a

Q. Have you been sworn as witness to testify in this case 1
A. I have.
Q. ·what is your business, please, sirf
A. vVell, I sell machinery and tractors, and also am assistant funeral director.
Q. "\Vith what funeral home or establishment are you connected 1
A. The Lee Barnett in Wytheville.
Q. ·were you called by Sheriff vV. l\L Price to accompany
him on Tuesday morning early of ,January 11th, 1949, to go
after a body up on Big "\Valker :Mountain?
A. I was.
Q. Do you remember what time you were called by Sheriff
Price¥
A. I think-I looked at my watch just after he left the door,
and I think it was 1 :30; something near that.
Q. Did you have an ambulance there at that time?
A. I did.
Q. Did you call Mr. l\falcolm Griffin, or anyone
page 94 ~ else from the Barnett Funeral Home to come over
here?
·
A. I called Mr. Barnett's Funeral Home and they sent Mr.
Malcolm Griffin over here to assist me.
Q. I assume he's connected with that funeral homeY
A. He is.
Q. Did Mr. Malcolm Griffin come over here T
A. He did.
Q. Bring an ambulance?
A. He did.
Q. Where did you to f
A. vVe went to Mechanicsburg, and from there up on the
north of the mountain opposite Mechanicsburg.
Q. vVho did you see up there when you arrived?
A. l\fr. Price, and Mr. Boone, the State Trooper, and three
of the Newberry boys.
Q. Had the body been found at that time when you arrived 1
A. I spoke to one of the Newberry boys-I believe it was
Pete-when we drove up to where these cars was 1.mrked with
their lights on; and I said, "Have they found the bodyf"
And he says, "Yes; we've just located it.''
Q. Did you help get that body and place it in an a~buance?
A. I did.
Q. Where did you get the body?
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M alcolrn Griffin.
A. It was down over a bank on the north of the
mountain. I didn't go down in there; I helped hold
the lights and they brought it up, and then I helped
put it in the ambulance.
Q. Was it·below or above the road at the point where you
stopped?
A. Below.
Q. Is that a wooded or woodland section t.her~ on Big
Walker Mountain Y
A. It is. . .
Q. And after you g·ot the body in the ambulance ,vhat did
you do with it?
A. We drove up near the top where we could find a place
wide enough to turn around in and came back by Bland., and
I got on out; and they took it on to w·ytheville.
Q. Who took the body to ·wythevillet
A. Mr. Griffin.
Q. Is that Malcolm Griffin t
A. Yes, sir.
Q. On the 13th day of January, 1949, did the defendant,
Ralph A. Newberry, authorize you to release that body to the
relativ.es f
A. He did.
Q. And did you release it to the relatives¥
A. I did.

page 95

~

page 96 ~

By Mr. Burton: Take the witness.
By Mr. Dillow: No cross examination.

The witness stands aside.
.
MR. MALCOLM GRIFFIN,
call~d as a witness in behalf of the Commomveal th, being duly
sworn, testified as fallows:

DIRECT EXAMINATION.
By Mr. Burton:
Q. Is your name Malcolm Griffin f
A. Yes, sir.
·
Q. Mr. Griffin, hav·e you been sworn to testify as a witness
in this case f
A. Yes, sir.
Q. Wha.t is your age, please, sir i
A. Twenty-six.

Ralph A. Newberry v. Commonwealth of iVirginia.

57

It! alr:olm Griffin.
Q. What is your residence?
A. Barnett Funeral Home, Vv ytheville.
Q. And what is your business?
A. Ambulance driver and assistant embalmer.
Q. And how long have you been with Barnett's Funeral
Home in vVytheville Y
A. Since September 20th, '48.
Q. I didn't ,get your answer?
A. Since September 20th, 1948.
Q. On the early hours, or in the ea~·ly hours of Tuesday
morning, S anuary 11th, 1949, were you called by
page 97 ~ Mr. Guy Dunn to bring· your ambulance over here 7
A. I was called bv Mr. Barnett.
Q. Did you come over to Bland~
A. Yes, sir.
Q. Did you meet Mr. Dunn over here Y
A. Yes.
·
Q. Did you go any place¥
A. Yes.
Q. ·where did you go f
A. Near the top of Walker's Mountain on Route 99.
Q. That's Big \i\'..alker ]\fountain f
A. Yes, sir.
Q. And when you got up there did you see a bodyY
A. Yes ; yes., sir.
Q. Do you remember where you saw the body? Where you
first saw the bpdy?
A. Yes, sir; it was over the bank; down over the bank off
of the road.
Q. Is that a wooded section of Big Walker MQuntain 61
A. Yes, sir.
Q. How close, if you remember, was that to the top of the
mountain!
A. I'd say between 20 and 30 yards.
Q. Do you remember how this body was covered, or what
covering it had over it?
A. vVell, it was a f.!ack around it; that's all you
page 98 ~ could tell at that time.
Q. Did you help· take the body out of the woods?
A. Yes.
Q. And what did you do with the body when you took it
out of the woods f
A. Put it in the ambulance and taken it to the funeral home
in Yv ytheville.
Q. ·You took the body to the funeral home at "\Vytheville?
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Malcolm Griffin.
A. Yes, sir.
Q. Do you remember about what time you got back Tuesday morning with the bodyY
,A. Between 4 :00 and 4 :30.
Q. Did you examine that body which you got off of Big
Walker Mountain when you got back to Barnett's Funeral
Homef ·
A. Mr. Barnett and myself did.
Q. That's your employer?
A. Yes, sir.
Q. And where did you examine it?
A. In the preparation room.
Q. How was the body covered?
.
.
A. It was covered first with a sbeet, and then 1t was strings
tied around that; and then there was a sack around on top
of that.
Q. Do you know bow the sack was gotten off of the body f
A. vVell, it w·as partly cnt off and, I suppose,
page 99 ~ partly tore off.
Q. ,vho cut it off?
A. Mr. Barnett.
Q. Was that the bod~r of a man or a ,voman f
A. It was a woman.
Q. Was the head on or off of that body?
A. It was off.
Q. Did you see any blood on the body f
A. Very little around the neck, and tl1e hand-tbe two
hands had blood on them.
Q. Did the body have a scar on it an}~where that you observed?
A. Yes; there was a small s<?a r under the right ankle and a
little forward on the foot; on tl1e inside of the ank]e.
Q. What color was that scar?
A. It was, oh, I'd say, black: discolored.
Q. Were yon there that morning· when Dr. Kegley came,
over to the establishment with Sheriff Price and Trooper H ..
V. Boone?
A. Yes; I was at t.lie establishment.
Q. Did you see anyone try to obtain any blood from that

bodyY
A.
Q.
A.
Q.

Yes, sir.
Who?
Mr. Barnett.
How did he try to obtain blood from the body!
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.Malcolm Griffin.

A. He made an incision under the right arm
· page 100 } and attempted to get blood through the vein..
Q.. At that time was Dr. George B. Kegley
present, if you know?
A. I think so.. There were several in the room; but I beli,eve he was.
Q. Did you get any blood out of the ,TeinY
A. No.
Q. Under the arm 7
.A. No..
Q. Did you see, or were you present when Dr. Kegley attempted to get blood from the body?
A. I don't recall seeing that.
Q. Did you see Mr. Barnett try to get blood from any other
part of her body?
A. Yes, sir..
Q. What part did you see him try to get blood from?
A. The right leg; just what you call the femoral artery,
I believe.
Q. Is that just below the groin t
A. Yes, sir.
Q. How did he try to get blood from that vessel t
A. He made an incision into it and used tubes to try to
draw it out.
Q. Did he place any tubes in those veines or arteries Y
A. I don't believe he did for there was no
page 101 } blood showing in the 'vein.
Q. Was he able to get any blood out of those
veins?
A. No., sir; he did not.
Q. Were you there when Mr. Barnett put the embalming
fluid into the body?
A. Yes, sir.
Q. Do you remember where he put the embalming fluid into
the bodyY
A. Yes, sir.
Q. Where?
A. He put it into the vein; in the jugular vein, I believe
iPs called·; into the neck where it was cut off.
Q. Show-point to your neck there, if you can, and show
the jury where you mean.
A. Well, the vein is just under the skin there, of course,
about in that position (indicating.) in the neck.
Q. Did he put the embalming fluid into that vein?
A. Yes, sir.

Sup,reme Court of Appeals of Virginia·

60

D. Lee Ba,rnett.
Q. Did he run it through the veins of the body t
A. Yes. It g·oes-the fluid goes in the artery.
Q. Did you see ,any of the fluid come back out!
A. Yes, sir.
Q. Did that fluid force any blood out of the veins or artery?
A. The fluid came back the same color it went in; it wasn't
discolored any; and there didn't seem to be any blood in it
or with it.
pag·e 102 } Q. Did you see this same body in the Fredeking
& Beaver Undertaking Establishment in the City
of Princeton, \\Test Virginia, on last Monday, the 18th of
April!
A. Yes, sir.
Q. Just a week ago!
A. Yes, sir.
Q. This past Monday t
A. Yes, sir.
Q. Was tba t the same body which you had taken from the
mountainside at Big ,valker Mountain to Barnett's Funeral
Home!
A. Yes, sir.
Q. And was that the same body that you have told the jury
that they tried to get blood out on
A. Yes, sir.
Q. Did you see that body then in Fredeking & Sever,s
Funeral Home Y
A. Yes, sir.
Q. And that was the same body?
A. Yes, sir.
By Mr. Burton: Take the witness.
By Mr. Dillow: No cross examination.
The witness stands aside.
page 103

~

MR. D. LEE BARNETT,
called as a witness in behalf of the Commonwealth, being duly sworn, testified as follows :
DIRECT EXAMINATION.

By Mr. Burton:
Q. Is your name Mr. D. Lee Barnett?
A. Yes, sir.
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D. Lee Barnett.
Q. Mr. Barnett, have you been sworn to testify as a witness in this case 1
A. I have.
Q. Where do you livef
A. In "\Vytheville.
Q. And what is your business, please, sir?
A. Funeral Director.
Q. How long have you been a Funeral Director!
A. Since 1916.
Q. Are you a regularly and duly licensed undertaker m
the State of Virginia 1
A. I am.
Q. And where did you go to school, if you did 1
A. Cincinnati.
Q. To what school 1
A. Cincinnati College of Embalming.
Q. Is that an accredited and approved college for embalming?
A. It is.
Q. And how long have you had your license 7
A. Since 1921.
page 104 ~ Q. And you hRve been in that business constantly since f
A. Yes, sir.
Q. Where all do you have funeral establishments?
A. Wytheville and Marion.
Q. And do you embalm dead bodies Y
A. Yes, sir.
Q. And have you been in that business since vou Bay you
obtained your license 1
..
A. Yes, sir.
Q. ,vas a body brou~;ht to your undertaking establishment
in the early hours of Tuesdays J nnuary 11th, 19491
A. Yes, sir.
Q. Did you see that body1
A. Yes, sir.
Q. ,vhen it was brought to your establishment¥
A. Yes, sir.
Q. Did you examine that body¥
A. I did.
Q. vVas that a man or a woman?
A. A woman.
Q.
as the head on or off of the body V
A. Off.
Q. vVas that a male or a female?

,v

62

· Supreme

Court of Appeals of Virginia

D. Lee Barnett.
A. Female.
Q. Did you see any blood on the body?
A. Very little bit.
page 105 }- Q. Where did you see the blood f
A. On the part of the neck, the shoulders.
Q. Any place else f
A. That's all that I noticed.
Q. How was the body wrapped, or what was it contained in
at the time it arrived there at your funeral home!
A. It was wrapped in a sheet tied with, I'd call it, fodder
twine; that or binder's twine. And then it was put in what
I'd call a tow sack, or what the farmers usually call a "bur]ap
bag or sack.''
·
Q. Where was the twine about tbe body, it you remember!
A. One was around the waist, and I'm not sure whether
it was one or two below the waist.
Q. Was that over the sack or under the sack--thc twine 1
A. That was under the sack.
Q. -s·Ir.,
A. Under the sack.
Q. And over the sheet 'Y
A. Yes, sir.
Q. How did you take the covering off of that body?
A. Well, first I taken a pair of scissors and split the outside sack and lifted the sheet and all together and laid it on
our preparation table, and then we taken the strings off and
unwrapped them and put a ~lean sheet over it the11.
Q. Do you think that you would recognize the
page 106 ~ sheet and the sack which you took that covered
the bodv?
·
A. I think so. .
Q. And the sack which you cut off of the body?
A. I think so.
Note: (Mr. Burton then hroug-llt forth a large sealed pasteboard container, and carried it over to the witness.)
By Mr. Burton: Now, if your Honor pleaRe, there are
many articles contained in this sealed box. Without askingthis witness any questions in the presence of Sgt. Numa Helsabeck, who last sealed the box, and l\Ir. Edwin R. Donaldson
of Washington, could they be present to see this box open eel
and then retire back to their witness room?
By the Court: It might be better to let them identify the
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Numa Helsabeck.

box, those witnesses .first, and you might call this g<mtleman
back to the stand after they have done that.
By Mr.. Burton: All right., sir..
Note:

(Mr. Barnett returned to the witness room. )

SERGEANT NUMA HELSABECK,
iealled as a witness in behalf of the Commonwealth~ being duly
sworn, testified as follows:
DIRECT EXAMINATION.
By M;r. Burton:
Q. What is your name, please, sirt
page 107 } A. Numa Helsabeck.
Q. Mr. Halsabeck, have you been sworn as a
witness in this case, to testify?
A. Yes, sir..
Q. Where do you live?
A. Wytheville.
Q. And what is your business, pl(la~e, sir?
A. Sergeant with the State Police.
Q. How long have you been with the State Police of Virginia?
A. A little over ten years. Went to work September 1st,
1938.

Q. And are you stationed at Wytheville 1
A. Yes, sir.
Q. How long have you been stationed at Wytheville?
A. I've been in ,vytheville a little over two years; since
April 1st of '47.
Q. And what is your rank in the State Police?
A. I'm a Sergeant in charge of four counties.
Q. I show you here a box (indicating). Have you ever
seen that box before 7
A. Yes, sir.
Q. When did you last seal that box, if you did?
A. Sunday afternoon.
Q. And did you seal that box in the presence of 1\fr. Donaldson?
page 108 } A. Yes, sir.
Q. And has that box been sealed since that
time?
A. Yes, sir.
Q. I believe that box contains some articles t
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A. Yes, sir.
Q. Does it contain, if you know, the sheet and the sack
which was found around the body which was recoveredA. Yes, sir.
Q. -on Big Walker's Mountain¥
A. Yes, sir.
By Mr. Burton: I think we can proceed from there.
By the Court : All right.
By Mr. Burton: ( continues examination)
Q. ·wm you take this knife (indicating) and open that box,
please, sir?
·
By Mr. Boggess: Let ..Mr. Donaldson see him do it.
By Mr. Bu"rton: "\Vould you let Mr. Donaldson see him do
it? ··we have a reason for that. Just see him open the box.
By the Court: ·well, you might call Donaldson as a witness with reference to the matter.
By Mr. Boggess: Well, we all want him.
page 109 ~ By Mr. Snidow: If your Honor please, I submit that there's been no evidence introduced up to
this point that makes any such evidence as that admissible.
I think· it's improper and inadmissible and move the Court
to reject it.
.
By Mr. Boggess: "\Ve 're trying to link the testimony together to show that whatever happened to it, it's still in the
same condition and the same situation in which it was last
seen.
By Mr. Burton: That's right.
By Mr. Bog·gess: By these gentlemen. "\Ve want to keep
that chain.
By the Court: You can only call one witness at a time.
By Mr. Burton: Yes, sir. vVe weren't going to examine
Donaldson; we merely want him to see him open tlrn box. I
want him to merely open the box in the presence of Donaldson
and then let him go back.
By Mr. Boggess: We have to do that to show that the evidence came back; left in one shape and came back in the same.
,ve want to be verv eareful about that.
page 110 ~ By Mr. Snidow :" My objection, your Honor,.
covers going· into that box now when there's no
evidence to make it admissible.
By Mr. Boggess : ·we can show the things admissible by
Captain McDermott.
.
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By the Court: You'll vouch that you will tie this in, do
you?
By Mr. Burton: Every bit of it, yes, sir. "\Ve couldn't attempt that unless we at this timeBy the Court: You just want the other gentleman present
when the box is opened and ask him no questions Y
By Mr. Burton: Ask him no questions. I '11 ask him now,
when Mr. Donaldson comes in here, just to cut the box open
in his presence.
By the Court: All right; let him come in.
By Mr. Snidow : "\V c except to the ruling of the Court.
By the Court: .All right.
Note: (Mr. Edwin R. Donaldson was brought from the
witness room and merely stood and observed the proceedings.)
page 111

~

By 1\fr. Burton: Just stand rig·ht there, Mr.
Donaldson, please.

Q. Now, Mr. Helsa beck, ,vill you open the box and cut it
open f
Note: (The witness cut open the pasteboard box in the
presence of Mr. Donaldson.)
By l\fr. Burton: Now you can go back, Mr. Donaldson.
You may go back too, Mr. Helsabeck, and tell Mr. Barnett to
come in.
Note: (Both the witnes~., Sgt Numa Helsaback, and Mr.
Edwin R. Donaldson left the eon rtroom and returned to the
witness room.)

l\IR. D. LlDE BARNETT,
returned to the witness stand for the continuation of his direct examination.
DIRECT EXA~IINATION (continued).
By Mr. Burton:
Q. l\fr. Barnett, I heli(\Ye you have already testified that
the body was wrapped in a Rhect, and certain twine was
around the sack or sheet, and then that you cut the sack off
of this body?
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A. Yes, sir.
Q. Do you think that you could recognize that sheet which
you took off of that body and the sack f
A. Particularly the sheet.
Q. Yes, sir. Did the sheet which you took off of that body
have any particular markings on it 1
page 112 ~
A. Yes, sir. It had a monogram letter of a
light color '' R. ''
Q. "Rt''
A. That's right. And, ·1 'm not sure but what there was a
laundry mark on it. I don't remember about that; I'm not
positive about that.
Q. You're not sure¥
A. No.
By Mr. Burton: (Unwrapping· something from the box)
Now, your Honor, it will be my purpose-I might state this
to your Honor, that I want to show him the sheet and the
sack, and introduce it.
By the Court : All rip,:ht.
By Mr. Sniclow: And we object to the introduction, and
the ground of the objection is tliat it's immaterial, irrelevant 1
and calculated to prejudice the defense.
By the Court: Objection overruled.
By Mr. Burton: ( continues examination)
Q. Mr. Barnett, I show you, I hand you a sheet, a white
sheet which has on one corner the letter ''R, "A. Yes, sir.
Q. -in green.
A. That's the sheet.
page 113

~

Q. Is this the sheet which you took from the
body that was brought to your establishment t
A. It is.

By Mr. Burton: "\Ve now, your Honor, offer this sheet in
evidence as "Commonwealth's Exhibit Number l ". May we
hold the sheet up so the jury can see the sheet f
Bv the Court: You sav identify it as "Commonwealth's
Exliibit Number l"f
.,
·
By ]\fr. Burton: Yes, sir.
By Mr. Snidow: And the defendant objects to the introduction upon tile grounds stated.
By the Gourt: Objection overruled-
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{The sheet referred to above was received in evidence and
marked "Commonwealth's Exhibit Number l".)
I don' think it's necessary to go any further with it. You
don't need to hold it up any further, Mr. Burton.
By Mr. Burton: All dght, sir.
·

Q. I exhibit to you, Mr. Barnett, a sack, or coffee sack,
or wool sack, or some sort of a sack. What is it?
page 114} A. I guess it's a burlap sack.
Q. Burlap sack?
A. Yes.
Q. Have you ever seen that sack before?
A. '\Voll, that looks exactly like the sack that l cut open as
vou see there.
:
.. Q. Is that the sack which you removed from the body in
your undertaking .establishment?
A. It looks like it.
Q. To the best of your judgment is it the sack?
A. To the best of my judgment it is.
Q. And I show you some twine. Is that what you call·itT
A. That just looks like it.
Q. Is that what is commonly known as "binder twine"?
A. Yes, sir; I think that's what the farmers call it.
Q. Did you ever see that twine or some similar to iU
A. Yes.
Q. And where was the twine that you saw on the body that
was brought to your undertaking establishment?
A. Well, it had the sheet fastened, wrapped around the
body.
By Mr. Burton : '\Ve now offer in evidence, your Honor, this
sack as" Commonwealth's Exhibit Number 2".
By Mr. Snidow: We object upon the ground it
page 115 ~ is immaterial and irrelevant, and calculated to
prejudice the defendant.
By the Court: Objection overruled.
By Mr. Dillow: Except.
Note: (The sack referred to was receh·ecl in evidence and
marked "Commonwealth's Exhibit Number 2.")

By Mr. Burton:
·Q. There is what purports to be another sack here. I don't
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know whether you call it burlap or what kind of a sack it is.
A. I guess that would be a burlap sack too.
Q. Did you ever see that sack before!
A. Yes ; that looks like one that was with the body.
· Q. ·where did you find that sack with the body!
A. Well., I'm not positive; it was in the other sack or on
the outside. We-when I cut the other sack open we laid
the body on the table, and then when we went back I saw this
one. I don't remember whether it was on the inside or the
outside.
Q. But that's the sack 1
A. Yes, sir; it .looks like it.
Q. That came to your establishment with the body Y
A. Yes, sir.
Q. It did.
By Mr. Burton: We now, your Honor, offer
pag·e 116 ~ this in evidence as ''Commonwealth's l~xhibit
Number 3.''
By Mr. Snidow: Aud we object on the same grounds assigned to the other objection.
By the Court: Objection overruled.
By Mr. Dillow : We except.
(Second sack referred to above was received in evidence
and marked "Commonwealth's Exhibit Number 3.")
By Mr. Burton =
Q. I believe you stated, :M:r. Barnett, that you examined
this bodyf
A. Yes, sir.
Q. Was the head on or off of the body f
A. Off.
Q. Was that the body of a male or

~

female°!

A. Female.
Q. Did you see any bruises or abrasions on the body f
A. No; I didn't unless it would I1ave been an old bruise.
By Mr. Snidow: (interposing)
Q. I can't I1ear yon over here.
A. There was a bruise on the left sI1ou]der, hut that ·might
bave been old. I couldn't tell if" it was: a new
pag·e 117 ~ bruise at all.
By the Court:

Talk louder, please.

Ralph A. Newberry v. Commonwealth of iVirginia.

69

D. Lee Barnett.
By Mr. Burton:
Q. Diel you see any scar on the body?
A. Well, not a fresh sear ; no.
Q. Did you see any scar, fresh, old or otherwise Y
A. There was a little scar on it below the ankle bone there,
on the right foot.
Q. Inside or outside the right foot f
A. Inside.
Q. Above or below the ankle?
A. Below the ankle.
Q. w·hat kind of a lool~ing· scar was thaU
A. "\Veil, it was dark looking. It was a scar you usually
see on a miner that works in a coal field where they might
get hurt and turned a bluish-black.
Q. Mr. Barnett, were you there that Tuesday morni;ng when
Dr. George B. Kegley· of Bland, and Trooper Boone, Sheriff
Price, Sgt. Helsabeck and Captain Crews and others were
there?
A. Yes, sir.
Q. Diel you see Dr. Kegley, and in your presence, try to obtain any blood from that body f
A. Yes, sir.
By Mr. Snidow: Your Honor, I object to that.
I think Dr. Kegley himself would be the proper
person to testify about that.
By Mr. Burton: ,vo expect to bring him here.
By the Court: The objection is sustained. Yon can ask
this witness what he did with reference to the efforts.
By Mr. Bog·gess:
're going· to ask him if he saw him;
that's all. That's all we did ask him so far.
By the Court: All rig·bt. I '11 reconsider tha.t. Read the
question, Mr. Bieler.
page 118

~

,,re

(The reporter read the last question and answer.)
"Did you see him and in your presence?" Read that once
again, l\Ir. Bieler, so that I'll get it.
(The reporter reread the last q\testion and answer.)
Yes or no answer.
By Mr. Burton: Yes; did he see part of it.
By the Court: The objection is overruled.
By l\Ir. Snidow: Exception.
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By the Court: All rig·ht, sir.
page 119

~

By ::M:r. Burton:
Q. Answer the question.
A. Yes, sir.
Q. Did you and Dr. Kegley, jointly, try to obtain blood
from this body?
A. V\Te did.
Q. "What did you and Dr. Kegley do jointly, and in tlle
presence of each otber, to obtain blood from this body¥
A. Well, first we made an incision in the armpit, that's
the axillary space, to see if we could get blood there. ·we
failed.
Q. Well, what vessels-kill that. Describe to us in detail
how you tried to obtain that blood from the axillary of the
armpit .
.A. en, of course, fl rst thing· we had to do was to make
an incision through the skin there and raise the axillary vein
and artery, and by aspiration we tried to get blood and
failed.
Q. Did you raise the artery and the vein in the right arm Y
.A.. Yes, sir.
Q. How did you try to g·et blood from those vessels 1
A.
ell, we just tried to dmin it out; that's all.
Q. What did you use to drain it out f
A. Well., at that particular place we didn't use anything
but instruments.
·
page 120 ~
Q. "\Vha t instruments did you use to try to get
blood out of those 1
.A. Well, it's a tube that you nm in there to get blood; a
drain tube; called a drain tube.
Q. Were you able to get any blood there?
A. No, sir.
Q. Did you try, you and Dr. Kegley, together, jointly, trying to get blood from any other part of the body?
A. Yes, sir; we did; from the femoral vein.
Q. Where is that vein located in the hodyf
A. That's here in the thigh (indicating·), about six inches
from where the veins bifurcate.
Q. Below the groin ? ·
A. That's right.
Q. Do you remember on which leg-?
A. I'm pretty sure it was tlic right. I'm not too positive,
but I think it was the right.
Q. What did you do there to try to obtain blood t

,v

,v
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A.
Q.
A.
Q.
A.
Q.
A.

The same as we did on the axillary space..
You mean you raised the artery and the vein t
No ; just the vein particularly there.
And what instrument did you use to try to get blood f
Drain tube.
Did you get any blood 1
We did not.
Q. Did Dr. Kegley there, in y0ur presence,
page 121 } working with you, and jointly with you, try to
obtain blood from the body by any other ipefl;ipd 1:
By Mr. Snidow: Object. He's asking what Dr. Kegley
tried to do. Dr. Kegley would be the proper one to .answer
that question.
.
By the Court: I think the question was for~ed ·as a joint
proposition there. Object.ion overruled.
By Mr. Snidow : Exception.
By the Witness; A. ,,ren, at one particular time then we
had failed. The next thing we did, on the trunk here ·(indicating neck) that was left there it was dried blood; and this
Lieutenant had me to take a scalpel knife and scrape off a
little bit of that and put it in a little container. And then
later on, then we tried to inject fluid to get the blood to circulate and come out.
By Mr. Burton:
Q. How did you inject fluid to try to get the blood to circulate and come out?
A. Well, the jug·ular vein and the clotted artery, of course
they stuck out there in the trunk; and, of course, it was just
simple to put a tube in there and tie a string around it and
pump fluid in it. Circulation is supposed to bring the fluid.
out.
page 122 ~ Q. Did the fluid come out?
A. Yes, sir.
Q. ·what kind of fluid did you put in there?
A. First we started what we call a blood solvent, or preinjection as it is known to tlie funeral directors.
Q. ·what's thaU
A. That's a blood solvent.
Q. And what does it do?
A. Well, that's supposed to bring the blood out dissolved.
Q. Does that bring the blood out if there's any blood in
there?
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A. Well, usually does.
.
Q. And you say you put that solvent in the artery Y
A. Yes, sir.
Q. And where did that fluid flow to in the body, if yon
know; what course did it take, and where did it come out,
if it did come out t
A. Well, supposed to make a clot of circulation and come
back out on the opposite side.
Q. ,vhere does that circulatory system go to; will you tell
us thaU
A. Supposed to go all through the body.
Q. Did the fluid come out on the other side t
A. Yes, sir~> · \
Q'•. Did yon see any blood that it forced outf
page· 123 ~ ·A. Well, the fluid Was practically clear as it
was when it went in there.
Q. Well, did you sec any blood that was forced out t
A. Sirf
Q. Did you see any blood that came out t
A. No.
Q. Did you there, or anyone else in your presence, try to
obtain blood from this body in any other manner t

A. No ; that was aII.
Q. Yon weren' there then Y
A. No; I wasn't there when anything else was done.
Q. In the ordinary method of embalming a body, Mr. Barnett, what is the ordinary means of embalming a body, by
forcing the fluid in and the blood out f
A. vVell-Q. What do you do f
A. vV ell, you inject embalming fluid in.
Q. Where?
A. In one of the arteries ..
Q. Usually wl1ich one f
A. Well, we I1ave several selections..
Q. Is the neck one of them f
A. Yes ; the neck is one.
Q. Why f Yon tried to force it in this partfoulat body;
was that one of the methods f ·
A. Yes., yes.
page 124 ~ Q. And is timt an approved metliod t
l\.. yes, sir
Q. And usually, when you force the embalming fluid rn,.
what is the process then that follows f
A. Well, yon drain the blood out; and, of" conrse 1 flien that
r
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preserves the body. Then when you get rid of the blood and
fill it up with fluid.

Q. Does the embalming fluid as it goes in force the blo~d
out of the body?
A. vVell, usually it docs; yes.
Q. Usually does?
A. Yes.
Q. Did you embalm this body afterward~ 7
A. Yes, sir.
·
Q. ·when you put the embalming fluid into this body did
you ever get any -blood out of it?
A. No, sir.
Q. How long· was the body in your undertaking establishmenU
A. From Tuesday morning till Saturday afternoon.
Q. "Where was the body interred?
A. At Monta Vista Cemetery near Bluefield.
Q. Is that in Mercer County, "rest Virginia Y
A. I think it is.
Q. In Mon ta Vista Cemetery?
A. Yes, sir.
·page 125 ~
Q. Did you examine the body to ascertain, so
far as you could see from the outside, whether
there w~re any bullet wounds in it, or holes in it?
A. Well, not in details.
Q. Did you examine her ring finger?
'.1 .
A. No; I did not.
Q. You didn't do that?
A. No, sir.
By ]\fr. Burton: All right, sir; that's all. Take the witness.
By the Court: ,Just a minute before we proceed any further. It's a very good time to stop for lunch. I'll ask everyone to keep their seats until tlw Sheriff can let the jury g·et
their hats and coats so that they might go :first and have
their lunch. "re 'll adjoum con rt untill 1 :30.
You ~entlemen of the jury, please do not talk to anyone
about this case, or allow anyone to discuss it in your presence, and keep the oath that you and the Sheriff took on
yesterday not to talk about. it. Yon may retire to your room
and get your coats and Im ts.
By ]\fr. Burton: Your Honor. of course the sheet and tho
two sacks have been introduced in evidence; but will it be
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all right for Sgt. Numa Helsabeck to take these things in the
box and keep them over the noon hour. There are other
articles in the box.
page 126 ~ By the Court: You better deliver what's been
introduced to the Clerk, the sacks and the sheet.
By Mr. Burton : All right, sir.
Note: (Then and there, a recess for lunch was taken from
12 :20 o'clock p. m. to 1 :30 o 'cloek p. m.)

AFTERNOON SESSION OF THE THIRD DAY.
By Mr. Burton: Your Honor, there was one omitted question I wanted to ask Mr. Barnett.
By the Court: All right.

MR. D. LEE BARNETT
returned to the stand for additional examination.
DIRECT EXAMINATION (continued).

By M.r. Burton :
Q. Mr. Barnett, I l>clieve you were on the witnes8 stand
when the Court recessed for noon¥
A. Yes, sir.
Q. You have testified to the two sacks and the sheet tlrn t
have been introduced in evidence as the ''Commonwealth's
Exhibits 1, 2 and respectively." Did you turn those over to
Sg-t. Numa Helsabeck at Barnett's Funeral Hornet
A. Yes, sir.
page 127 ~

By Mr. Bnrton: You mav take the witness.
By Mr. Dillow: No cross examination.

The witness stands aside.

SERGEANT NUMA HELSABECK,
recalled to the witness stand ,for additional examination.
DIRECT EXAMINATION (continued) ..
By Mr. ·Burton:
·Q. I believe you arc the same Sgt. Numa Helsabeek who
has been on the witness stand Y
A. Yes, sir.
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Q. And I believe you said that you were stationed at Wytheville and a member of the Department of State Police for ten
years?
A. That's right; yes, sir.
.
Q. Did you see a body in the Barnett's Funeral. }J.ome_ :on
Tuesday morning, January the 10th 1
A .. Yes, sir.
Q. Did that body have a head on it or off of iU
A. It was minus a head.
Q. Was that body that of a man or .a' woman!
A. A woman.
Q. Where was the head cut off?
A. You mean with reference to the shoulders
page 128 ~ or how high lip?
.
Q. With ref ere nee to the top of the neck, the
middle of the neck, or below.?
A. Pretty close to the shoulders.
Q. Under your supervision. and as a part of your duties
as an investigating officer, diq. you have some pictures taken
of that body, the feet of that body showing the right ankle?
A. Yes, sir ; I did.
Q. Do you have the negatives of those pictures 1
.,A.. Yes, sir.
Bv Mr. Dillow: Wait a minute. Just wait a minute, Mr.
Burton.
By Mr. Burton: Surely.
By Mr. Dillow: Go ahead.
By Mr. Burton ( continues examination) :
Q. Were you present when that picture was taken?
A. Yes, sir.
Q. Was it taken under your direct supervision and control?
A. Yes, sir.
Q. Did you develop the picture of those feet?
A. Yes, sir.
Q. I here show you, Sgt. Helsa beck, a photopage 129 }- graph of two feet. (Picture handed to the witness) Arc those the feet of the body, the headless body, which you saw in Barnett's Funeral Home!
By Mr. Snidow: If your Honor please, we object to the
introduction of any photographs.
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By Mr. Burton: I haven't offered it in evidence.
By Mr. Snidow : Nor any questions concerning or with refel"-ence to photographs, or a reference to photographs.
By the Court: Just a minute. What's the grounds f o:i; your
objection Y
By Mr. Snidow: That it is immaterial and irrelevant.
By Mr. Boggess: This is for identification of the corpus
delicti, or a part thereof.
By Mr. Burton : Yes, sir.
By Mr. Snidow: You have not proved the corpus delicti.
By Mr. Boggess: We're ~ttempting to.
. B.y Mr. Snidow: That ~s not proof of the corpits
page 129 ,~ deUcti.
By Mr. Boggess: ,We want to prove the body.
By Mr. Snidow: Evidence of that character would not be
admissible until and unless the corpus delicti had been fully
established.
By Mr. Burton: That's the way we're going to establish it.
By Mr. Boggess: Part of it. Got a detJ.d body; we got a
right to identify it.
By the Court: Overruled.
By Mr. Dillow: Exception.

By Mr. Bnrton ( continues examination)~
Q. Sgt., does that picture accurately and correctly show
and portray the feet of the deceased body, headless body,
which you saw in Barnett's Funei-aI Home?
A. Yes, sir; it does.
Q. And is that picture accurate and coITect as yo1,1 saw the
body?

A. Yes, sir.

By Mr. Dillow: Your Honor understands we
are objecting to each of those questions?
By the Court: Yes.
By Mr. Dillow i And excepting.

page 131

~

By }Ir. l3nrton: Q. We want the court reporter at this time
to mark this for identification.. this picture...-and we '11 con..:
neot it up with another witness.
By tlle Court: AU right.
By Mr. Dillow: l've object specifically to the introduction
of the picture.
·
By· Mr. Burton: We 're not offering it in evidenc,e now;
Mr. Dillow.
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By the Court: Offering it for identification only.
By Mr. Burton: That's right, sir.
By Mr. Dillow: The witness has looked at the picture and
testified about the picture.
By Mr. Burton: vVe 're going to offer it later, Mr. Dillow, at
the proper time.
page 132 }

(Picture of feet marked ''Commonwealth's Exhibit Number 4 for identification".)

By Mr. Burton:
Q. You say that you developed that picture yourselff
A. Yes, sir.
Q. The negatives you have 1
A. I have the negatives.
Q. And have had itt
A. I developed it in the darkroom at the State Police Headquarters at ,¥"ytheville.

By Mr. Burton: That's all we want with him now, your
Honor. w· e have some more questions, but not now.
By I\fr. Dillow: No cross examination.
The witness stands aside.
MRS. LEONA THOMAS,
called as a witness in behalf of the Commonwealth, being
duly swom, testified as follows:
DIRECT EXAl\HNATION.
, ¥
By ~Ir. Burton:
·Q. ,Ylmt is your name, please?
A. Leona Thomas.
Q. I\frs. Thomas, where do you live¥
A. Mullins, West Virginia.
page 133 } Q. Have you been sworn to testify as a witnes"'
in this case f
A. Yes.
Q. Did you know· Mary Catheryne Suiter Newberry in her
lifetime?
.
A. She was my sister.

78

Supreme Court of Appeals of Virginia

Mrs. Leona Thomas.
Q. How old was she, if you know, when she died f
A. She was born in 1911.
Q. Thirty-seven t
A. ("Witness nodded her head.)
Q. Is that her age, thirty-seven years°?
A. She was thirty-eight her next birthday; born in 1911.
Q. Her next birthday she'd be thirty-eighU
A. Yes, sir ; born in 1911.
Q. What was the maiden name of your sister, Mary CatheryneA. Mary Catheryne Suiter.
Q. Was she partly reared in this County f
A. Yes, sir.
Q. About what was the height of your sister?
A. vVell, very tall. I'd say, nearly six feet; about five tonand-a-half, or something like that; I don't know.
Q. vVas she a blonde or a brunette 1
A. Brunette.
Q. Had she previously been married f
page 134 ~ A. Yes, sir.
Q. To whom?
A. Edwin G. Barbee.
Q. How do you spell that last name?
.li.. B-a-r-b-e-e.
Q. Do you know, of your own personal knowledge, whether
she ever worked in the Post Office Department while she was
married to Barbee in the City of Washington, D. C.1
A. Yes, sir.
Q. Did she at once live there in 1943?
A. Yes, sir.
Q. Did you visit her theref
A. Yes, sir.
Q. Did you see her working in the Post office?
A. Yes, sir.
Q. I exhibit to you what we will term a "Finger Print
Card", and on the back of it is the name "~Iary Catherync
Barbee".
By Mr. Snidow: If your Honor please, I don't think that
evidence of that character certainly can be admissible. I don't
know what it is; I haven't seen
By the Court: Let counsel see it.
By Mi·. Burton: "\Ve 'ro not offering it yet, your Honor.

it:
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By Mr. Snidow: But from his remarks apparently he's trying to induce or introduce- . ·;
By Mr. Burton: No; I'm not trying to introduce it at all, Mr. Snidow.
By Mr. Dillow: But you 're reading from it.
By Mr. Burton: That's i'ight; I want to identify a signature
on it, if your Honor please; that's all I'm trying to do at
this time. Later it will be introduced.
. By Mr. Snidow: ·well, it will have to be something to show
the source of this thing.
By Mr. Burton: ·we '11 do that at the proper time; but we
can't do it with this witness.
By Mr. Boggess: We want to prove her handwriting. If
she knows it, she's perfectly competent to testify that she
knew the handwriting thereon.
By Mr. Snidow: There isn't anything on this celluloid
sheet to indicate that's her handwritingBy Mr. Boggess: ·wen, look on the back of it.
By Mr. Snidow: -or anybody's handwriting.
page 136 } I'm making the objection, Mr. Boggess, and let me
get through with the objection.
By the Court: Well, let's- talk one at a time, gentlemen.
By Mr. Snidow: '"' 7 e object to the introduction of this celluloid sheet. There is nothing to show the source of it, from
whence it's come, who made it, how it got here, or anything
about it.
By :Mr. Burton: Now, in reply, your Honor, to clear the
matter up, we are merely at this time identifying a signature
of Mary Catheryne Barbee on the back of that.
By Mr. Dillow: It occurs to me-excuse me for interrupting-that this is a thing that seems to me ought to be taken
up elsewhere than where we are.
By the Court: I'm ready to rule on the objection. I'm
going to sustain the objection at this time. The paper will
have to be properly introduced into evidence, and then you
can recall this witness, if you so desire.
By Mr. Burton: I was merely trying to g·et
page 137 }- her-I'm not offering it at this time; we'll offer it
at a different time. I'm merely trying to get her,
to ask her if she knew that signature, and whose signature
it was.
Bv the Court: Suppose you wait then until it's introduced
in e;,iclence 1
page 135

~
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By Mr. Burton: We can't do all this, if your Honor ·please,
at o~e time by one witness; we have to go in pieces.

Q. Did you· know and are you familiar with your sister's
l1andwriting ¥
A. Yes, sir.
·
Q.· And could you identify her handwriting¥
A. I certainly could.
Q. What date, if you know, did Mary Cathecyne Barbee
marry the defendant, Ralph A. Newberry!
A. Ang-µs~ the 5th.
Q. ·what year!
A. 194'8.
Q. Did your sister, Mary Catheryne Newberry, have a scar
inside and below the right ankle Y
By Mr. Snidow: Your Honor, I object to the question as
being leading.
By the Court: The objection is snst~ined. Don't lead the
witness. ·
page .138 ~ By Mr. Bur.ton: All right, your Honor.

Q. Did she have a scar on her body 1
A. The inside of her right leg; yes, sir.
Q. And where inside her right leg?
.A. Right below her ankle bone.
Q. What kind of a scar was th!lt, if you knowf
A. It was a black scar caused from stepping into a kerosene lamp that ·exploded.
Q. When did she step into that kerosene lamp that made .
that scarf
A. At my grandmother's.
Q. "\Vhere?
A. Suiter, Virginia.
Q. Where is Suiter, Virginia f
By Mr. Dillow (interposing) : Just a minute. Excuse me.
For tlie purpose of objection, may I ask a question!

Q. "Where you present when that happened Y
A. I certainly was.
By l\fr. Dillow: ·well, you didn't ask her if sI1e was.
By Mr. Burton: Well, I'm going to if you'll give me time.
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page 139

~

By the Court : Just a minute, gentlemen. Address your remarks to the Court and don't crossfire at each other.

By l\Ir. Dillow:
Q. You were telling me something that she had. You were
present when that happened?
A. I certainly was.
By Mr. Dillow: All right. That's all right.
By the Court: All right. Proceed.
By l\Ir. Burton ( continues examination) :
Q. "\Vere yon personally present when she got that scar on
. her foot?
A. Yes, sir.
(~. How did she happen to get it there?
A. "\Ve were on our way to the outside and we set this lamp
down on the outside because we was afraid it was going' to
explode; and as we went out, it so happen·ed to be in the pathway, and she stepped right into it.
Q. vVhat kind of a lamp was it?
A. Kerosene.
Q. Kerosene oil?
A. Yes, sir.
Q. At that time did she cut her right foot below the ankle Y
A. Yes, sir.
page 140

~

By 1\fr. Snidow: That's leading, if your Honor
please; and I suggest that you can't ask a leading

question.
By the Court: Don't lead the witness.
By l\fr. Burton:
·Q. Did she sustain any injmy then at that time 1
A. Yes; ·yes.
Q. " 7lrnt injury did she sustain f
A. That scar on her ankle, that's on her ankle, or below
the ankle.
Q. Did that injury she sustained break the skin on her foot?
A. Yes, sir.
Q. Did she go to any doctor?
A. Yes.
Q. ·where?
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Q.
A.
Q.
A.
Q.
men

Bastion.
Who?
I do not know.
Did you go with her1
Yes, sir.
Has that scar been on her foot ever sincef
Yes, sir.
Now, I show to you-wait until I show it to these gentle(indicating defense counsel).
.

page 141

r

By Mr. Dillow: We have seen it, Mr. Burton.
By Mr. Burton: Have you seen it?
By Mr. Dillow: Yes.

By Mr. Burton:
Q. All right. I now show you what purports to be a photograph of two feet. I'll hand you this photograph and ask
you if you know whose feet are in that photograph?
By Mr. Snidow: Objection because the photograph bas not
been introduced in evidence.
By Mr. Burton: Now we're going to.
By the Court: Wait just a minute. You 're questioning the
witness as to something that has been identified but not introduced in evidence
By Mr. Burton: Yes, sir. We asked Sgt. Helsabeck after
the preliminary questions about this photograph, that it's
accurate, he's got the negatives, he was there, it was taken
under his supervision, that he developed it himself, that it
accurately shows the feet of this body which he saw-the headless body at Barnett's Funeral home. Now I'm going to
ask this witness whose feet those were; then we intend to
introduce it, if the Court will permit us.
page 142 r By Mr. Boggess: Ask her if she recognizes the
scar.
By the Court: Just a minute. All right; pro·ceed. Objection overruled. Read her the question, please, Mr. Bieler.
By Mr. Snidow: Exception.
3
/

(The reporter read the last question on Page 102.;
By the Witness: A. It 's my sister's. (Witness was visibly
upset.)

Ralph A. Newberry v. Commonwealth of :Virginia.

83

Mrs. Leona Thomas.
By Mr. Burton:
Q. You say ''That was your sister''. Who do you mean by
thatf
A. Mary Catheryne Newberry.
Q. There appears on the photograph, on the inside of the
foot or ankleBy Mr. Snidow: Now, if your Honor please, I don't think
that it's competent or regular for counsel to comment upon
the photograph. The witness, under the ruling of the Court,
has a right to say how or by what .means she knows; but
counsel hasn't got a right to lead her to answers.
By the Court: The question was leading. Objection sus-·
tained.
By Mr. Burton: Kill the question.
page 143 }

Q. Is the scar which you have described to this
jury shown on that photograph f
By Mr. Snidow: I object to that question.
By Mr. Boggess: Let her tell what she sees on it; ask her
what she sees on it.
By the Court: The objection is sustained to the question,
to the present point.
·

Bv Mr. Burton:
··Q. What do you see on there?
A. I see a scar on her leg; and it's my sister; it looks like
it; I know it is.
Q. Is that the scar that she received when she stepped on
the lampf
A. Yes, sir.
By Mr. Burton: Now, your Honor, we offer this photograph in evidence.
By Mr. Snidow: We object to it.
By the Court: Objection overruled.
By Mr. Snidow: Except.
page 144}

(Commonwealth's Exhibit Number 4 for identification was :i;eceive_d in evidence.)

By ]\fr. Burton: Your Honor, may the jury see this photograph nowf
By the Court: It's been introduced in evidence.
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(Photograph of feet was handed to the jury for their inspection.)

Bv lfr. Burton:
.
·g. Did your .sister, Mary Catheryne Newberry, have any
bridgework in her mouth 1
A. Yes, sir_.
By Mr. Snidow: Your Honor, that's a leading questionBy Mr. Button: Your Honor, I can'tBy Mr. Snidow: -we object to it.
By Mr. Boggess: I don't knc;nv how the question could be
asked.
By the Court: In its form it's leading. The obj_ection is
sustained. (There was laughter in the courtroom.) The audience will. have to keep quiet.
By Mr. Burton:
Q. Did your sister l1ave any dental work in her
page 145 ~ mouth?
·
A . .A bridge, lower bridge and, of course, fillings.
Q. Do yoµ know what kind of a bridge she had in her mouth?
A. Well,· I don't quite understand.
Q. Could you describe the bridge to us, if you can?
A. It was these lower front teeth (indicating); hooked on
to the back ; and I think there was two on the back. But it
was definitely these lower front teeth (indicating).
Q. You have indicated in the lower part of _her mouth?
A. The lower; yes.
Q. Did your sister wear any jewelry?
A. At different times; yes; different things.
Q. Did she wear any jewelry on her hands f
A. Wedding band.
.
Q. Do you know which hand she wore tliat on¥
A. The left hand.
Q. I believe I asked you if you were familiar with and if you
knew your sister's, Mary Catheryne Newberry's, bandwriting?
A. I did.
Q. Were you older or younger than she?
A. Older.
Q. Would you please mind telling us your age f
A. Forty.

Ralph A. Newberry v. Commonwealth of ,Virginia.

85

JJfrs. Leona Thomas.
(Mr. Burton presented two postcards to defense counsel for
their inspection, after whi.ch they were returned to Mr. Burton.)
Q. :Mrs. Thomas, I hand you here a postcard,
postmarked "January 8th, 1942-I mean, 1949",
I beg your pardon, addressed to '' .:M:rs. Leona Thomas, Box
694, J\foJlins, "\Vest Virginia", with some handwriting on the
back of that card. And _on the back, on the top of the car
it says, "January 7th, 1949".

page 146 }

By l\Ir. Sni<low: If your Honor please, we object to the introduction of the cards because it's immaterial and irrelevant.
By the Coprt: Overruled.
By Mr. S,nidow: Exception.
Bv :Mr. Burton:
., Q. ·1 'll ask you to examine that car and state whether or
not that's Mary Catheryne Newberry's haiidwriting? (Handed
to the witness.)
A. Y cs; that's my sister !s handwriting, Mary Catheryne
Newberry.
Q. Did you receive that postcard in the due cou;i:se of mail?
A. Yes, sir .
. Q. "\Vheref
A. Mullins, "\Vest Virginia.
Q. Do you remember what date you- received· that card 7
That is, the clay?
A. Possibly th.e 8th or the 9th.
Q. Your opinion-you 're not positive about
page 147 ~ that f
A. Possibly. I don't know.
By :Mr. Burton: "\Ve now, your Honor, offer this card in
evidence for the purpose and pui·pose alone of showing that
1\fary Catheryne Newberry was living on Friday morning,
J annal'y 7th, 1949.
By the Court: .Al.I righ~.
(Postcard referred to abo-ve wa8 received in evidence and
marked "Commonwealth's Exhibit Number 5".)

Bv Mr. Burton:
"Q. I hand you another: postcanl, postmarked "January 8th,
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1949", addressed to Mrs. M. G. Cresswell, 1318 Princeton Avenue, Bluefield, West Virginia. vVho is your mother 1
A. Mrs. M. G. Cresswell.
Q. On the back of this card, at the top, there is writing in
pen, or what purports to be pen, the date "January 7th,
1949", and after the writing it is signed "Love, Catheryne".
I'll ask you to state whether or not that is the handwriting of
Mary Catheryne New·berry1 (Postcard handed to the witness.)
A. Yes.
Q. It is?
A. Yes.
By Mr. Burton: vY e now, your Honor, offer this card in
evidence for the purpose, and for the purpose
page 148 ~ alone, of showing that Mary Catheryne Newberry
was living on Friday morning, January 7th, 1949.
By the Court: All right.
(Postcard referred to above was received in evidence and
marked "Commonwealth's Exhibit Number 6".)
By ]\fr. Burton:
Q. Did you visit the defendant, Ralph A. Newberry, in the
jail of this county on or about ··wednesday, ,January the 11th
or 12th, and at the time that her body-Mary Catheryne Newberry's body was in Barnett's Funeral Home 1
A. Yes, sir.
Q. Did you talk with the defendant in the jail f
A. Yes.
Q. Did you have any conversation with him with reference
to the disposition of that body?
A. Yes.
Q. What conversation did you have?
A. He told me-I asked him about making arrangements
to bury my sister-and he said either to take her to Mechanicsburg or Suiter just so it didn't cost him anything.
Q. Did he release the body to you? .
A. He said, ''Take it''; yes.
Q. Did you then take charge f
A. Yes, sir.
Q. And did you have it taken to ·west Virginia 1
A. Yes, sir.
page 149 ~ Q. And where was the body buried °l
A. Monta :Vista Cemetery.
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By Mr. Burton: Take the witness.

CROSS EXAMINATION.
By Mr. Dillow:
Q. Mrs. Thomas, at the time you talked with Ralph New-·
berry he was in jail?
A. Yes, sir.
Q. And has been in jail ever since then 1
A. Yes, sir.
Q. And you wanted to bury the body in Monta Vista Park
Cemetery over in Mercer County 1
A. After he told me that; y~s.
Q. That was your desire¥
A. Yes.
Q. These people lived at Mechanicsburgf
A. He said just anywhere for me to take· it.
Q. vVell, he bore the expense in connection with it, didn't
hef
A. No, sir; not all of it.
Q. ·well, he bore $632.00 of it, didn't he f
A. I do not know anything about that.
Q. You do know that, don't you¥ You didn't bear it, did
youf
·
A. No.
pag·e 150 } Q. You know that he bore $632.00 of it, paid to
Guy B. Dunn, an undertaker here 1 You do lmow
that, don't you 1
A. I didn't hear the question.
·Q. I say you know he bore $632.00-assumed $632.00 funeral and burial expenses for l1is wife with Mr. Guy B. Dunn,
the undertaker here in Bland f
A. I know Guy B. Dunn.
Q. You know what I just asked you?
. A. I couldn't swear that.
Q. You couldn't s·wear to it, but you understood that is
true?
A. No.
By Mr. Burton: We object to what she understood.
By Mr. Dillow: ( continues examination)
·
Q. Well, you didn't bear it, and your.family didn't bear
it., did you?
.
A. Not-no ; not over there ; no. We bore some of it.
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Q. What some of it; wbat part of iU
A. The plot.
Q. That's the family plot, wasn't it¥
A. No; not particularly.
Q. But you chose the Monta Vista Park Cemetery in Mercer County, West Virginia, for the burial of your sister's
bodyT
.
page 151 } A. ·when he told me I could take it.
Q. ,vhen he released the body to you, that it
was your choice, and you exercised your choice--which I am
not criticicing,. of course-to cause the body to be buried at
Monta Vista'. Park Cemetery, which is an up-to-date, modern,
well-kept ·perpetual cemetery in Mercer County, ·west Virginia; is it noU
·
A. Yes, sir.

. ..-,BY Mr. Dillow: That's all.
The witness stands aside.
SERGEANT NUMA HELSABECK,
recalled for additional examination, testified as follows:
DIRECT EXAMINATION (continued).
By Mr. Burton:
Q. You are the same Sergeant Numa Helsabeck who has
heretofore testified in this c.ase t
A. Yes, sir.
Q. On Tuesday morning, Januarv lltli, 1949, I believe vou
said you went to Barnett's Funerai'Home at "\Vythevillef ·
A. Yes, sir.
Q. And you there saw the body of the clereased ¥
A. Yes, sir.
Q. Did you examine that body f
A. Yes, sir.
page 152 ~
Q. Did you see any blood on the body f
A. Yes, sir.
·
Q. Where¥
A. There-of course there was blood around the neck.
There was some blood I noticed on the right forearm; on the
back of the rigllt forearm.
Q. Did you examine or look at either of the hands of the
bodyt
A. The whaU
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Q. The hands of the body f
A. Yes, sir; we find-we finger-printed the hands, the
fingers.
Q. Did you take those fing·er prints yourself?
A. Yes., sir.
Q. After you took those fiuger prints yourself, what did
you do with them f
A. Sent them to the F. B. I.
Q. At vVashington, D. C. f
A. Yes., sir.
Q. Is that J. Edgar Hoover ~s Department?
A. Yes., sir.
Q. Did you see on either hand of the body a ring?
A. No, sir.
·
Q. Did you see any marks on eitlrnr hand of any kind?
A. There was an imprint ·on the left hand, the ring· :finger,
where a ring had been on there; it showed plainly where it
had been a ring on that finger.
page 153 ~
Q. Sgt., there has been introduced here in evidence, which is before me (indicating), a sheet
and what purports to be two sacks. Did you ever see those
. before 1
A. Yes., sir.
Q. ·where did you see them f
A. First in Barnett's Funeral Home in ·wytheville.
Q. Did you obtain them there f
A. Yes., sir.
Q. Did you receive any bindery twine at Barnett's Funeral
Home?
A. Yes., sir.
Q. Did you talrn charge of itf
A. Y cs., sir.
Q. Later on Tuesday, .J mmary 11th, 1949, did you in company with Captain Crews go to the home of the clef~ndant,
Ralph A. Newberry, near ~fechanicsburg in this county?
A. Yes, sir; I did.
Q. Who all, if anyone, accompanied you from ,vytheville?
A. Captain Crews came over in the car with me; Trooper
Boone and the Sheriff and Dr. Keg-lev came in the other car.
Q. Who anive at t11e Ncwberry.l10mc firsU
A. The Sheriff and Trooper Boone and Dr. Kegley got
there ahead of us; just a short tiri1e ahead of us.
Q. Do you know approximately how long before you arerived that they arrived·f
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~

A. Just a few minutes.
Q. Did you enter the home of Ralph A. New-

berry?
A. Yes., sir.
Q. Did you see him f
A. Yes, sir.
Q. Where did you see him in the home T
A. He was in the downstairs bedl'oom, in the bed.
Q. What kind of clothing·, if any,, did he have on at the
time!
A. He had a shirt and a pair of woolen 0. D. Army pants
on, and a pair of shoes.
Q. As I understand you then, when you and Captain Crews
arrived at the home, and Dr. Kegley and Trooper Boone and
Sheriff Price were thereA. Yes, sir.
Q. -they preceded you there 1
A. Yes, sir.
Q. Did you make any examination of the living room and
the basement, and the basement steps of that house?
A. Yes, sir.
Q. What investigation did you make¥
A. Well, I think it would be ·wise right now to- it's been
spoken of up until now as the "living room''--and this room
is back of a bedroom. There's another living room in the
front of the house; but the room where the stove and the sofa
and the chair is, is back of this bedroom. So we can speak
of it as a living· room, if you like to, but it's another living
room.
page 155 ~
Q. Did you see a warm morning stove, or what
is commonly known as a '' warm morning· stove''
in that house 7
A. Yes, sir.
Q. What room in that house did you see that int
A. You go in the front door of the house and it's in the
room of the left rear of the house, behind the bedroom that
Ralph Newberry was in.
Q. What kind of a stove briefly did you see there in that
room?
A. It's a warm morning heater without the jacket on it.
I mean, it's not one of these heatrolas; it's a warm momirn~
heater-stands up about that hig·h from the floor (indicating) the top of it.
Q. Were there any chairs in tlmt room 7
A. Yes, sir.
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Q. What kind of chairs, if you can remember!
A. It was a-as you come in from the front of the house,
you enter the door; there's a sofa against the wall on the
right, and a large chair on the left; the stove would be directly on your left and a large chair by the window on the
left side; and another chair directly in front of you in front
of a window on the south side of the room.
Q. was there a settee in tba t roomy
A. Yes, sir; there was. Directly or right as you come in
the room from the front of the house.
Q. Did the floor, what kind, if any,, covering· did it have
on it?
page 156 ~ A. It had a linoleum rug on the floor.
Q. Did you obtain any stains. from any 'place jn
th~t room?
A. Yes, sir; I cut a piece of linoleum from under the ".~·indow on the south side-that would be the back of the room,
and the back of the house-right under that wi.ndow. I obtained some felt off of the big chair on the left of the stove;
and also shaved some part of the chair where the blood had
dried on the chair. I took my knife and shaved that off.
Q. Did the house have a basemenU
A. Yes, sir.
Q. How do you enter the basement, if you could enter it
from upstairs f
A. There's two ways you could enter it; you could eome
off the back porch into a small hall way, and the door leads
from that hallway down into the basement; or you conid eome
from in front of the house and go through the kitchen into
this same hallway that led down into the basement.
Q. Did you examine the basement steps?
A. Yes, sir.
Q. Or the steps leading from the first floor of the home to
the basement?
A. Yes, sir.
Q. Did you see any stains on those steps 1
A. Yes, sir.
Q. Did you obtain any sample of those stains Y
A. Yes, sir; I did.
page 157 ~ Q. What did you doY
A .. Took a knife and shaved the steps off and
got the wood that the stains were on.
Q. Did you go into the basemenU
A. Yes, sir.
Q. Please describe, as best you can, the basement.
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A. Coming in from the front of the house you go throug·h
the kitchen to this little hallwav and come back from the west
side of the house, then you go wdown the steps in the opposite
direction. The cement-the basement has a cement floor, and
you go down into a fairly large room. It has windows directly in front of you as you go clown the steps; to your right
it's sealed up; if you go to the left, you go across the room
and out of a door into a smaller room; and you can go from
that under the front porch and on out through the latticework into the yard.
Q. Did tha,t,basQment have any drain in itf
A. Yes, sir~· · · .
·
Q. "\Vhere, atid what size¥
A. It ·was in thi$ cement floor; the drain ih;elf wasn't over
four or five inches in diameter-and it was built into a larger
drain frame sunk down so it would drain into this outlet.
Q. In the basement floor,
A. Yes, sir.
page 158 ~ Q. You say the basement was with a concrete
flood
A. Yes, sir.
Q. Was there any water in that basemenU
A. No, sir.
Q. Were there any facilities for obtaining water m that
basement?
A. There may have been. I don't recall just where they
were, if they were.
Q. Did you see any water spigots 7
A. No; I don't recall seeing any; no, sir.
Q. Did you see any stains upon that basement fl.oorT
A. Yes, sir.
Q. What did you see?
A. I saw a stain on the floor that I took to be blood.
Q. It was a concrete floor?
A. Yes, sir.
Q. Did you get any sample of that stain?
A. Yes, sir.
Q. How did you get it f
A. Took a knife and scraped the cement until I scraped
the pile of it up out of the stain; kept scraping at it. It
wasn't too hard cement; and after a while you'd scrape it out
of the floor.
Q. Did you place it in a container of some sorU
A. Yes, sir.
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Q. Did you find anv twine in the basement 7
A. Smail piece; yes., sir.
Q. vVlmt kind of twine was it¥
A. Commonly known as '' binder twine.''
Q. Did you obtain any hvine from any other place t

page 159 ~

By Mr. Snidow: If your Honor please, counsel is leading
in his questions, and I submit that it's objectionahle. It's
legitimate to ask what. be found, but not to put words in his
mouth.
By the Court: The objection is sustained. Don't lead the
witness; let him state what he knmvs.
By l\Ir. Burton: ( continues examination)
Q. What else did you find, Sgt. d?
A. That's about all we found down there.
Q. Did you find anything anywhere else on the premises?
I'll ask you if you were on the back porch of the house.
A. Yes, sir; we found a couple of whiskey bottles on the
back porch. ,ve also obtained a piece of twine from a ball
of binder twine on the back porch.
Q. Now, going back to the living room, Sgt., where you
say the warm morning stove was located: Did you find or
did you look for any holes in the wall, floors, roof or other
placesf
A. Yes, sir; we examined the room closely. ·we didn't find
any signs of any bullet holes in the walls, floors, windows,
ceilings, or any place.
page 160 ~
Q. Did you see any empty cartridges of any
kind 1
.A.. No, sir; never found a one.
By Mr. Snidow: The question is still leading, your Honor.

It sugg·osts the answer.

By Mr. Boggess: w· ell, your Honor, I don't see how he
can frame it differently.
By the Court: Objection is sustained.
By Mr. Burton :
Q. Did you find anything in that room that came out of a
gun!
A. No, sir.
Q. Did you find anything in that room tlmt could have been
used in a gun f
A. No, sir.
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Q. Did you examine the contents of the warm morning
stove in that room t
A. Most of it.
Q. Vlhat did you do with i:eference, if anything·, to those
contents?
A. We took all the ashes out of the stove and sifted them
through a screen the size of the screen that comes off the ordinary screen in the windows. vVe didn't find anything that
might have come out of a gun in the stove.
page 161 ~ Q. Did you find anything else in that stove after you had sifted the contents 1
A. Yes, sir.

(Mr. Burton then presented a large cellophane bag to
counsel for the defendant for their inspection, and which was
then returned to him.)

Q. I hand you, Sgt., a package. Have you had that package
since you-or the contents of the paekage, we '11 say-since
you visited that l10me of Ralph A. Newberry on Tuesday,
,January 11th, 1949?
A. Yes, sir; Trooper Boone and I together have had possession of that at all times.
Q. Where have you kept it!
A. At the State Police Headquarters, in the Arsenal.
Q. Where did you get the contents of this package~
A. From the stove, in the warm morning· heater in tbe
Ralph Newberry home; out of the ashes in the stove.
Q. You mean that is the contents of what you sifted out
of the ashes?
A. That's what we kept. "\Ve threw tlie ash and the clinkers
away after they had been broken up and the things we didn't
want; we threw the rest away.
Q. What is in that package?
A. I know there's some teeth in there, and a dental .braec 1
and what appears to be skull bones.
·
Q. Anything else? Any other rnetnl, I mean f
page 162 ~ A. The wire that held the brace on the teeth,
or bridge, or whatever it was. I'm not sure exactly the kind of brace it was; but the metal portion of that
is in the package. Fifteen or twenty teeth; some of tlwm appear to be normal teeth, I think some of them are false teeth.
Q. Outside of the brace is there any· otl1er metal ·in ther~
that you know of?
A. No, sir.
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By Mr. Burton: vVe now, your Honor, offer this in evidence.
By the Court: Ali right. ·
By Mr. Snidow: If your Honor please., the defendant objects to the introduction of the package referred to by the
witness as being certain substances and qualities without there
being any identification of the source of it. If it were teeth
and skull bones there's no evidence to sho,v whose, or when
or how they ever got there. And that character of evidence
is not admissible in the vague and indefinite state of the
testimony at this time.
By Mr.. Burton: Now, your Honor, we believe we got a per. .
feet right without any question to show what was found in the
stove; but for your Honor's information we can't put all the
witnesses on at one time.
e '11 have the doctor
page 163 ~ here, Dr. Kegley, who will testify what this package contains. .
By Mr. Snidow: I object, your Honor, to the hearing of ·
those remarks.
By Mr. Burton: I'm just telling what I expect to show..
By Mr. Snidow: I'm only addressing myself to what is
now before the Court 1 and counsel is stating what he expects
to do in the future.
.
By the Court:
ell, counsel vouches that he will tie it in.
Is that correct?
By Mr. Burton: That's absolutely right.
By the Court: All right. The objection is overruled.
By Mr. Dillow: Exception.
By the Court: I understand. The exhibit is admitted.

,v

,v

1\
1

,r

(The cellophane bag referred to above was received in evideuce and marked ''Commonwealth's Exhibit Number 7. '')
By Mr. Burton: continues examination)
Q. Did you seal that package yourself f
..A. Yes, sir.
page 164 } Q.
ould you mind to pour the contents of
that package into the top of this box so the jury
may examine it i I mean, open the paclmg·e.

,v

By Mr. Snidow: Now, your Honor, our objection went to
the introduction of that. thing, and I understood your Honor to
ask them if they were going to do certain connecting work,
which hasn't been done.
By Mr. Burton: We '11 do it.

96

Supreme Conr~ of Appeals of Virginia·
Numia Ilelsabeck.

By the Court: I believe it will be better to wait until you
have connected it up before allowing the jury to examine iL
By Mr. Burton: May the jury examine it now without putting Dr. Kegley on¥
By the Court:· No. I say I believe-I'd wait until until it's
all connected· U:p.; then I'll let the jury examine it, if it's connected up. · · ,
By Mr. Burton: All right. ·well, it will be.
Q. Sgt., in order to get along, if it's leading I '11 withdraw
the question-but as I understand you, you took a sample
off of the chair in the living room that you found a stain on t
A. Yes, sir, shaved a piece off the ·wood porpag·e 165 ~ tion and also cut some of the fiber off of the
cushion.
Q. And the linoleum f
A. And the linoleum; yes, sir.
Q. And the basement steps!
A. Yes, sir.
Q. And the concrete floor f
A. That's correct; yes, sir.
Q. Were you in Barnett's Funeral Home at ·wytheville,
Virginia, when some scraping was made on the tor:,o of the
body?
A. Yes,sir.
Q. Yv as that turned over to you 1
A. Yes, sir.
Q. By whom
A. By Dr. Kegley and Mr. Barnett.
Q. Were they present when that was going on f
A. Yes, sir.
, Q. All right. Was the defendant, Samuel A. Newberry,.
arrested on Tuesday, January 11th, 19491
A. Yes, sir.
Q. Pardon me; I mean the defendant,. Ralph A. N cw berry°?
A. Yes, sir.
Q. ·where was he arrested f
A. At his home.
Q. Was he broug·ht to Bland f
A. Yes, sir.
Q. ·what kind of trousers was he wearing at
page 166 ~ tile time you arrested I1im?
A. The same pair that he had on when be.was
in the bed; it was these thick Army woolen 0. D. trousers...
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(l\Ir. Burton reached into the box that contained the exhibits and produced a sealed packag·e.)

Q. Did you take cbargc of those trousers 7
A. Yes, sir.
Q. Aud did you take them to ·wytheville, Virginia with
you·f
.A. Yes, sir.
Q. Can you identify those trousers?
A. Yes, sir.
Q. I mean that Ralph A. Newberry was wearing at the time
you arrested him f
A. Yes, sir.
Q. I '11 ask you if those (package handed to the witness)after you open the package-are the trousers which the defendant was wearing and which you took from him at the
jail at the thne he was brought up here?
("Witness opened the package and took out a pair of
trousers.)
A. Yes, sir.
Q. ,v1iat kind of trousers are they?
A. They are what I call '' Army 0. D. trousers;'' I reckon
they 're wool.
Q. Then you took those trousers from him at
page 167 ~ the jail. Did you see any stains on them¥
A. Yes, sir; it would appear-

By l\Ir. Snidow: If your Honor please, I dislike to have to
make objections so often; but the questions are so obviously
and so persistently misleading.~ and leading·, that I must object to the leading questions being· put to the witness that
suggest the answers.
By the Court: Counsel should frame their questions in
such a way that it doc•s uot put the expected answer in the
witness's mouth. Objection is sustained.
By l\fr. Burton:
Q. Did you find anything· on those trousers f
A. Yes, sir, we took them off of him because we found a
stain on them which appear to be blood.
Q. You took them to ·wytheville with you f
A. Yes, sir.
Q. Sgt., after you obtained this scraping off of the tor·so
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which you have describe<l at "\"\rytheville in Barnett's ~-,uneral
Home, and the twine which you say you obtained in the basement of the Newberry home, and the wool sacks or sacks which
you have identified and which have already been introduced,
and the sheet which has already been introduced, and the
stain removed from·the chair-from the cushion and the chair
in the living room of the Ralph A. Newberry home, and the
stain removed from the linoleum rug and carpet
page 168 ~ on the living room in the home of Ralph A. N cwberry, and the stain which was removed from the
basement steps leading to the basement, and the stain removed from the concrete--the floor of the concrete basement
which you have testified about, and the trousers which you
say you took off of Ralph A. Newberry at the time he was
incarcerated in jail, what did you do with them f
A. I took it all to State Police Headquarters in ·wytheville, wrapped each piece separately and labeled it, and put
it in that box (indicating box on floor).
Q. This box here (indicating) ; this .very box 1
A. Yes, sir. And wrote a letter of tram,:mittal, to go along
with it, to J. Edgar Hoover at the Federal Bureau of Investigation in vVashington, stating what I'd like to find from eacl.,
article.
By Mr. Snidow: (interposing)
Q. Will you speak a little louder, please., sir? I can't hear
you.
A. Wrapped each article sepal'utely, labeled it, wrote a
letter of transmittal to go along· with it asking the F. B. I. Laboratory in Washington what test I wished made on each separate article, and turned it over to Captain E. ,J. McDermott,
and he took it to the laboratory in ·washington.
By Mr. Burton:
Q. That's Captain McDermott 1
A. Yes, sir.

Q. Diel you personally wrap all the articles
which I have asked you about 1
A. Yes, sir.
Q. And place them in that box (indicating)?
A. Yes; labeled them on the inside and marked the package
on the outside.
Q. And that includes the trousers of Ralph A. Newberry!
A. Yes, sir.

page 169

~
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Q. Aud did you seal this box when you turned it over to
Captain McDermott 1
A. Yes, sir.
Q. Did you later receive this box with the same articles
I have mentioned-later?
A. Yes, sir. They were returned to me in the same box and
each article was wrapped in the same piece of paper and the
label still on each article. Was sent back to me by Railway
Express.
Q. "\Vas the box sealed when you received it at Wytheville
back from the Edgar Hoover's Office?
A. Yes, sir.
Q. Have you examined this box to ascertain that exactly
the same articles which you sent to J. Edgar Hoover's office
were returned to you in this box?
A. Yes, sir.
Q. Since you received it by Railway Express at ·wytheville
from J. Eclg·ar Hoover's Office, who has had enspage 170 ~ tody and control of the box?
A. I have had it in my possession ever since
then.
Q. -when was the box first opened after you received it by
Railway Express from J. Edgar Hoover's Office?
A. It was kept at the State Police Headquarters from the
time I received it until Sunday, this past Sµnday afternoon,
where it was opened.
Q. In whose presence from J. Hoover's Office did you open
ili~b~,
.
A. Mr. Donaldson of the F. B. I., Mr. Wittmus, Captain
Crews, Trooper Boone, Sheriff Price, Mr.-you were thereand Mr. Boggess was there when it was opened.
Q. So Mr. Donaldson of the F. B. I. was there when the
seal was broken on the box 1
A. That's correct; yes, sir.
By Mr. Burton: Now, your Honor, we want to introduce
these trousers in evidence. That's the trousers taken from
the defendant when he was incarcerated in jail.
By the Court: All right.
(Trousers referred to above were received in evidence and
ma.rked "Commonwealth's Exhibit Number 8".)
Bv Mr. Burton:
"Q. I hand you here a bottle which looks like it has an eye-
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page 171

~

dropper on it; and ask you if yoi1 evei· saw that,
and which appears to be empty. And ask you if
you saw that bottle, and if so, where did you see

iU
A. That's the bottle we put what small amount of blooq
we got from the body.
Q. Where from the bodyt
A. At the .Barnett Funeral Home at vVythevile.
Q. Did you take that then t
A. Yes, sir.
Q. Vlas that transmitted in this box to J. Edgar Hoover's
Office¥
A. It was; yes, sir.
Q. And was it transmitted back under seal to yoµ f
A. Yes, sfr.. ·. · ·
Q. vYas there ·also turned over to you, by Trooper Boone,
a nine-inch hunting knife f
A. Yes, sir.
Q. And is that contained in this packagef (Package handed
to the witness.)
A. Yes, sir.
Q. Was that likewise transmitted to you in this boxt You
don't have to open it now-I'm not going· to introduce it right
now. I will later, by Boone.
A. That was placed in the box and sent to "Washington and
returned in the box.
Q. In this same box to you f
A. Yes, sir. (Package unopened was returned to Mr. Bur. ton.)
page 172 ~
Q. I hand you here, in a little container, what
appears to be a piece of twine. "What is iU
A. It's a piece of twine that was cut from a ball of binding
twine on the back porch of the Ralph A. Newberry residence.
Q. Did yon get that twineA. Yes, sir.
Q. -the day you were at the Newberry homef
A. Yes, sir.
Q. ·was that twine taken by you, kept in your possession and
put in this box and sent to J. Edgar Hoover's Office!
A.· Yes, sir.
Q. And was it returned f
A. Yes, sir.
Q. Is that the same folder that yon sent it inf
A. Yes, sir.
-l
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By the Court: Gentlemen, suppose we take a short recess
at this time. Sheriff, let the jury go back in their room.
(Recess was taken from 3 :10 o'clock p. m. to 3 :20 o'clock
p. m.)
By the Court : I want to make this announcement before
we proceed any further: You spectators in the courtroom,
if you desire to leave the courtroom please wait until we take
a short recess and then go out the front door. I don't want
any of the spectators coming through the bar
page 173 ~ here; I want to reserve this for the court officials
and those connected with the trial. So please follow that. All right, Sheriff, bring the jury in.
(Jury returned to the courtroom.)
DIRECT EXAMINATION (continued).

Bv Mr. Burton:
··Q. I hand you a little sealed box here which looks to be
a bout an inch in diameter and an eighth of an inch in depth,
round box. vVha t is that?
A. That's the fiber that was cut off of the big straight
C'hair-it 's not a rocker-it's a big easy chair to the left of
the stove in the living room, in the residence of Ralph A.
Newberry.
Q. And was that sent along in the original box to J. Edgar
Hoover's Office~,
A. Yes, sir; it was sent and returned in the box.
Q. In the box. I hand you here something. What is that?
A. Those are the shavings removed from the stairway of
the steps leading dmvn into the basement.
Q. You obtained those, I believe you said, yourselfA. Yes, sir.
Q. -by cutting into the wood Y
A. Yes, sir.
Q. Were those transmitted by you in the box to J. Edgar
Hoover's Office, and then later returned to you?
A. Yes, sir.
page 174 ~
Q. I hand you another package. ·what is that?
A. This is the shavings from the chair and the
eushion-same chair referred to.
Q. In what room of the housef

·
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A. In the living room. The chair that set to the left of
the warm morning heater.
Q. Is that the package that you place those things in?
A. Yes, sir.
Q. And were they transmitted in this box by you to J. Edgar
Hoover's Office Y
A. Yes, sir.
Q. And returned?
A. Yes, sir.
Q. I hand you another package. "\Vhat is that?
A. This is the cement that was removed from the basement
floor with the stains which appeared to be blood on it.
Q. Did you put those in that package?
A. Yes, sir.
Q. Is that the package you transmitted to J. Edgar Hoover's
Office?
A. Yes, sir.
Q. And was that returned to you in this box?
A. Yes, sir; it was.
Q. I hand you another small package. ·what is that, please,
sir?
page 175 ~ A. This is a package containing twine that was
found in the sheet and burlap hags; twine removed from a gunny sack and a package which also included
a sheet and the piece of stone; that's what I have written on
the package.
Q. Is that what's in it'¥
A. Yes, sir.
Q. Was that taken by you, sealed in that little package,
placed in the box with these other articles and transmitted
to J. Edgar Hoover's Office?
A. Yes, sir.
Q. And was it later transmitted back to you in the same
hox?
A. Yes, sir.
Q. Hanel you another package. What is that?
A. This is pieces of linoleum removed from the linoleum
rug in the living room which had stains that appeared to be
blood on the linoleum.
·
Q. Is that what you cut out of the rug?
A. Yes, sir.
Q. Diel you wrap it np in that package f
A. I did.
Q. Was that transmitted by you in this box with these other
articles to J. Edgar HooYer's Officet
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A. Yes, sir.
Q. And was that returned to you in this box from J.. Edgar
Hoover's Office Y
A. It was.
page 176 } Q. I hand you a card, and ask you to please statewhat that is?
A. They are the finger prints that I took off the body that
was in the funeral home, at Barnett's Funeral Home in Wytheville.
·
Q. "\Vere those the finger prints you took from the headless body .in Barnett's Funeral Home f
A. Yes, sir.

By l\fr. Snidow (interposing):
Q. Did you make that yourself I
A. Yes, sir ; I did.
By Mr. Burton: ·
Q. Did you take the thumb, forefinger, second finger, third
:finger, and so on, on each hand 7
A. On each hand; yes, sir. The thumb and four fingers on
the right, and the thumb and four fingers on the left.
Q. You· took those yourself?
A. Yes, sir.
Q. That's the original that you have Y
A. Yes, sir.
Q. Or is that the original (indicating another card) 7
A. That's the original (indicating); my name is signed on
it and the date it was taken.
Q. After you took those finger prints of this body, where did
you send them?
page 177 } A. I sent them by mail to the F. B. I. Laboratory
in Washington; sent them to J. Edgar Hoover,
direct to the Federal Bureau of Investigation in Washington,
D. C.
Q. How did you mail them 7
A. By First Class Mail.
Q. And from where did you mail them?
A. From ·wytheville.
Q. But did you put them in the Post Office yourself?
A. Yes, sir.
Q. Where did you next see them?
A. Today.
Q. In whose possession 7
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A. Correction on that. I saw them Sunday afternoon when
Mr. Wittmus showed them to me, and again today.
Q. ·who is Mr. Wittmns ¥
A. He's the finger print expert that made the comparison
on these prints.
Q. Did you sent a letter of transmittal to J. Edgar Hoover's:
Office with these originals 'l
A. Yes, sir; asking him to make a search for the identification, andQ. Don't tell what you said in the letter. You sent a letter
of transmittal with them to J. Edgar Hoover's Office!
A. That's correct; yes, sir.
page 178

~

By :M:r. Boggess: If your Honor please, we have
a good deal more of testimony that will come from
this witness; but there are two gentlemen here from the Department of the Federal Bureau of Investigation-Dr. Edwin
R. Donaldson, Blood Expert, Chemist, and Mr. Ronald G.
Wittmus, a Finger Print Expert-who have other engagements having been summonsed in other courts. They would
like to get away from here tonight. And we want to introduce them now in chronological order to follow up and tie up
the testimony of Sgt. Numa Helsa beck's of this morning, and
that we be allowed to continue with Sgt. Hclsabeck on the
other points later.
They have an opportunity to cross examine him, of course,.
up to this time. Then we would like to introduce those two
gentlemen. Tlmt 's the understanding we had with Mr.
Hoover's Office. These men have been here since Sunday, and
they I1ave got to get away tonight; and we want to hurry along
and let them testify and leave.
By the Court: All right.

CROSS EXAMINATION.

By Mr. Dillow:
Q. Sgt., did you say you mailed those prints personaUy 6l
A. Yes, sir.
Q. Put them in the Post Office yourself f
A. In ·wytheville.
page 179 ~ Q. Yourself¥
A. Yes, sir.
Q. Do you know when?
--. ,.
A. Could I refer to tbe prints a minute t
j

Ralph A. Newberry v. Commonwealth of iVirginia.

105

N itnia Ii els ab eek.
By Mr. Burton: Yes. Here you are. (Prints handed to
the witness.)
By the Witness: .Antl give me the letter of transmittal
too.
By l\Ir. Boggess: Letter of transmittal T Mr. Wittmus has
it.
(Witness referred to some papers on Mr. Burton's desk.)
By the Court: Understand you just wanted the date that
he mailed them; is that correcU
By the Witness: .A. On the afternoon of January 17th.
By Mr. Dillow ( continues examination):
Q. 19497
A. 1949.
Q. To whom did you send them?
A. Honorable J. Edgar Hoover, Director of the Federal
Bureau of Investigation, ·washington, D. C., .Attention: Identification Bureau.
Q. Honorable J. Edgar Hoover f .
A. Federal Bureau of Investigation.
page 180 ~ Q. Federal Bureau of Investigation?
A. vVashington D. C., Attention: Identification
Bureau.
Q. Attention: Identification Bureau. Let me see if I have
got that now. On January 17th, 1949, you mailed that, a
card containing prints taken from a body in Barnett's Funeral
Home at ·wytheville, with a letter of transmittal in the same
envelope; is that righU
A. Yes, sir.
Q. Addressed to, '' Honorable J. Edgar Hoover, Federal
Bureau of Investigation, vVashiugton, D. C., Attention: Identification Bureau"?
A. That's correct; yes, sir.
Q. vVho receivetl them, you don't know f
A. No, sir.
.
Q. But you mailed them to Mr. Hoover?
A. That's correct.
By Mr. Dillow: That's all.
By :Mr. Burton: That's all for the present, Sgt. Will you
tell Trooper Boone to come in a minute f
The witness stands aside.
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~

STATE TROOPER H. V. BOONE,
called as a witness in behalf of the Commonwealth,
being duly sworn, testified as follows:
DIRECT EXAMINATION.
By l\Ir. Burton :
Q. vVha t is your name f
A. H. V. Boone.
Q. ·where do you live, Mr. Boone 1
A. Bland.
Q. Have you been swom to testify as a witness in this case 1
A. Yes, sir.
Q. What is your business?
A. I'm a State Trooper, Virginia State Police.
Q. How long have you been with tho Virginia State Policef
A. Since October 1st, 1946.
Q. On Tuesday, January 11th~ 1949, did you go in company with Dr. George B. Kegley and Sheriff Price from Barnett's Funeral Home in ·wytheville back to Bland, Virginia,
to the home of Ralph A. Newberry near l\fochanicsburg1
A. Yes, sir.
Q. Did Sheriff Price accompany you?
A. Yes, sir.
Q. ·who else?
A. Dr. Kegley.
Q. Did you go into the home of Ralph A. Newberry?
A. Yes, sir.
Q. I hand you a package. Take it. (Handed
page 182 ~ to the witness) Do you know what's in it?
A. I know what it says on here; l;mt I do not
know.
Q. ·well, will you open it and see what is in it?
(W.itness opened the package.)
A. A knife.
Q. vVha t kind of a knife 1
A. I would call it a hunting knife.
Q. ·where did you got that knife, if you did get it t
A .. I took this knife from an upstairs closet off from a bedroom, in the home of Ralph Newberry.
Q. What are the dimensions of that knife f
A. I haven't measured them.
Q. Does it have any covering on the blade t
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.A. Yes, sir.
Q. ·what kincU
A. Leather.
Q. ·wm you please remove the leather covering? (The witness removed the leather s<illi>bard and withdrew the knife).
By Mr. Burton: We offer in evidence, your Honor, this
1mife.
By the Court: All right. I believe he's dropped something
from that.
(Hunting knife referred to was received in evidence and
marked "Commonwealth's Exhibit Number 9".)
page 183 }- By Mr. Burton (continues examination):
Q. Approximately how long is the entire knifef
A. Eight to ten inches.
Q. How long·, approximately, is the blade!
A. Six to seven.
·
Q. Approximately how wide is the blade?
A. Two inches.
Q. Do you know, or can you tell what the blade of that
knife is made from?
A. No, sir; I wouldn't know what kind of metal it is.
Q. ·wm you examine the knife to see whether or not it's
dull or sharp?
A. ("Witness examined the blade.) I would call it rather
sharp.
Q. After you obtained that knife, did you turn it over to
anyone?
A. No, sir.
Q. Have you had it in your possession since the time you
got it then f
A. Yes, sir; until it was mailed to the F. B. I. Laboratory.
Q. ·well, did you turn it-did you mail iU
A. I was there when it was wraped and sealed to be taken.
Q. ·who did that?
A. Sgt. Helsabeck and I.
page 184 }- Q. There has been a box here that has been exhibited and which will later be introduced, we
hope. Did you ever see that box before f (Witness turned
the large box over and examined it carefully.)
A. Yes, sir.
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Q. Would yon please tell us if you or Sgt. Helsabeck ·placed
that knife in that box when it was shipped to J. Edgar
Hoover's Office t
A. Yes, sir.
Q. When did you next see the knife Y
A. On last Sunday.
Q. Where!
A. ·wytheville.
Q. Did you see the box also at Wytheville Y
A. Yes, sir. :
Q. Did anybody in the State Police Headquarters do anything to the box t
A. Yes, sir.
Q. vVho didt
A. Sgt. Helsabeck.
Q. Was that knife contained in that boxt
A. Yes, sir.
Q. It was?
A. Yes, sir.
page 185

~

By Mr. Burton: That's all for the present,. your
Hono.r. vVe have some more evidence by this witness, but we are trying to get these other men on.
By the Court: All right.
CROSS EXAMINATION.
By Mr. Dillow:
Q. Trooper, where did you find this lmifef
A. In the closet off from a bedroom upstairs, in the home
of Ralph Newberry.
Q. Whose bedroom was it Y
.A. I do not know.
Q. Did your investigation disclose whose bedroom it was f
A. No, sil'.
Q. You have the knife and the scabbard t
A. Yes, sir.
Q. And you found the knife in one-in this containerf
A. Yes, sir.
Q. On either the knife or the leatI1er container what writing, if any, do you see?
A. On the front I see, ''U. S. N."
Q. What does that indicate?
A. United States Navy, I would say.
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Q. "United States Navy?"
~

A.. Yes, sir.
Q. Did you know that Samuel L. Newberry was,
1
during the Second ·world vVar, was in the U. S. Navy?
A. I heard it.
Q. What else do you see¥
A. I see "S-A-M ".
Q. What does that spelU
A. Sam. On the back I see ''Newberry"; "N-E-WB-E-R-R-Y and S-L ''. Looks like the initials, "S-L".
Q. Then on the back of this scabbard you see written the
name of ''Newberry, S. L. '' ?
A. Yes, sir.
Q. There is an "S. L. Newberry", isn't there? That is
Samuel L. Newberry!
A. Yes, sir.
Q. And he's in jail in this county now, isn't he?
A. Yes, sir.
Q. And you see "SAM" cut ih the leather on the front part
of the scabbard?
A. Yes, sir.
Q. And "U. S. N." imprinted in the place where I have my
finger or thumb (indicating)?
A. Yes, sir.
Q. Just where in the closet did you find this knife 1
A. It was hanging on a nail on the right as you go into the
door, immediately on the right as you go in at the
page 187 ~ door.
Q. Had you been told ·wh_ere it was previous to
your finding it 1
A. Yes, sir.
Q. Who told you?
page 186

0

By Mr. Burton: vVe object to who told him.
By the Court: Just a minute. Overruled.
By l\Ir. Dillow ( continues examination) :
Q. ·who told you'
A. Samuel Newberry.
Q. Samuel L. Newberry, after he had been taken into cnstodv by the Sheriff of this county and incarcerated in the
Co~nty Jail of Bland County, Vi1:ginia, told you where you
might find this knife f
A. Yes, sir.
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Mr. Dillow: That's all.
By Mr. Burton: That's all for the present, M~. Boone. Will
you tell Mr. Donaldson to come in, please¥
The witnesH stands aside.
page 188

~

MR. EDWIN R. DONALDSON,
called as a witness in behalf of the Commonwealth,
being duly sworn, testified as follows:
DIRECT EXAMINATION.

By l\I r. Boggess :
Q. Have you been sworn as ·a witness in this case?
A. Yes, sir.
Q. Please tell the jury and the Court your name 1
A. Edwin R. Donaldson.
Q. "\Vhat is your address, Mr. Donaldson?
A. 9624 Flower Avenue, Silver Springs, Maryland.
Q. \Vhat position do you now occupy?
A. Special Agent in the Federal Bureau of Investigation.
Q. ·where are you employed, sir?
A. I'm assigned to .the Technical Laboratory at "\Vasbington, D. C.
Q. ·what educational qualifications do you possess along
the line of your work Y
A. As a graduate chemist from the Bradford-Durfee Technical Institute in Fall River, Massachusetts, 1920. I worked
as a Works and Research Chemist from 1922 to 1929. In
1929 I was employed by the National Association Institute
of Dyers and Cleaners, Incorporated, located at Silver
Springs, Maryland, as an instructor in dying chemistry, and
as a research associate at the National Bureau of Standards.
In 1930 I was employed by the Metropolitan Police Department of Washington, D. C., as a micro-analyst working with·
the coroner's office and the Metropolitan Police
page· 189 ~ in the investigations brought to it in the Police
Department; which position I held until-from
1930 nntil the summer of 1934.
September 4th, 1934 I was employed in the Technical
Laboratory of the F. B. I., and am stiff employed in that
capacity by .the Bureau.
Q. That's what is commonly known as the "F. B. I."Y
A. Yes, sir.
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Q. Spoken of as thaU
A. Yes. During this time-,-that is, the time I was with the
Metropolitan Police Department-I attended the special
course on Criminal Investigative work at the University at
Chicago; and while with the Federal Bureau of Investigation,
where I was employed, I studied at the Jewish Hospital under
Dr. Alexander S. Wiener, with my work directed by the late
Dr. Carl Landsteiner, formerly of Rockerfeller Institute.
Q. Dr. Carl Landsteiner holds what position in the world
as a Blood Chemist?
A. The late Dr. Carl Landsteiner was the discoverer of
blood groupings.
Q. The late Dr. Carl Landsteiner was the discoverer of
blood groupings under whose direction and teaching you took
some courses?
·
A. Yes, sir.
Q. Did your training there run along the line of blood
chemistry?
A. Yes, sir.
· page 190 ~ Q. Now, Mr. Donaldson, in the course of your
work at the Federal Bureau of Investigation, did
a box which we find here on the floor come to your attention Y
I'll ask you to look at it, see if you can identify it, and tell
us how you identify that box?
A. (Witness examined the box carefully.) That's identified
by the box bearing the initials "N. H." and the date of ''January 14th, 1949.''
Q. Did you receive that box sealed?
A. I did.
Q. That "N. H. "-is there anything on the outside there
that you can read to the jury other than that Y
A. Well, it was a box tliat normally contained a radio that
was or had been delivered to t]1e State Police.
Q. State Police. That "N. H., '' do you know who that is,
or do you know who it might be?
A. I only know who it might be.
Q. All right. "\Vho is that?

By Mr. Dillow: "\Ve object to that.
By the Court: Unless he knows, why the objection is sustained.
By Mr. Bogp:ess: ( continues examination)
Q. All right. Well, it came there sealed 7
A. Yes, sir.
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Q. Crossed your desk in the usual course of business?
A. Yes, sir.
page 191 ~ Q. Any letter of transmittal, request for you to
exercise your scientific training?
A. Yes, sir.
Q. Did you open the box?
A. I did.
Q. Did you find therein various and sundry articles f
A. I did.
Q. Well, they're scattered around now. Let's see. See if
you can identify them. "\Vere they sealed in that box; wrapped
up?
A. Each package was individually sealed.
Q. I '11 ask you to step over here first, and let. 's start at
this end (indicating). Do you recognize this objecH And
how?
A. (Witness examined a large ·white sheet). There is my
identification and the date that I opened the package (indicating).
Q. Thank you, sir. Did you make any examination of that·
object?
A. I did.
Q. For the purposes of comparison about which you will
tell us lated
A. Yes, sir.
Q. Did you see tl1ese adicles f (indicating)
A. I did. ("Witness indicated two ~acks.)
page 192 ~
Q. Did you attC?mpt to label those?
A. I did not label these ns well as the others,
because thev did not take the identifiration. I maintained
them in this· sheet at all times and kept them all together.
Q. All rig;ht, sir. Now, where is the hunting knife! Do
you recognize this objecU (indirating hunting knife)
A. I do.
Q. Did that come in that box 1
A. It did?
Q. How?
A. Individually wrapped in a piece of brown craft paperQ. Excuse me, sid
A. -and it was sealed.
Q. And it wns scaled. Did you make an examination of
that knife?
A. I did.
Q. For what purpose?
A. To examine it for hlood.
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Q. ,,rha t did you find f
A. In this section of the lmife-(indicating).
By Mr. Dillow: (interposing)
long enough to ask a question.
By the Court: All rig·ht.
page 193

Let me int~rrupt you here

~

By Mr. Dillow: ( questioning the witness)
Q. You received a box to which you referred
there, Mr. Donaldson, in the offices of the :B'ederal Bureau of
Investig·ation in vVashington, D. C. t
A. Yes, sir.
Q. From whom did you receive it'f
A. I received it-it was placed in what we call our '' Outer
Office;" and that's where all packages are constnntly received whether thcv come either from the field or whether
they come from P~liee Departments-they are received in
this ''Outer Office.''
Q. And from whom, sir, did you receive the package?
A. I received it from my superior.
Q. And who is he?
A. Dr. Beech.
Q. Dr. Beech f
A. Yes, sir.
Q. And do you know from whom Dr. Beech reeeived it¥
A. Yes, sir.
Q. From whom?
A. Captain McDermott of the Virginia State Police.
Q. Do you know that personally?
By iir. Boggess: "\Vc'll vouch for that and link it up.
By Mr. Dillow: ,Jm;t a moment, Mr. BoggeRs.
page 194

~

Q. Do you know that personnlly, l\fr. Donaldson¥

By Mr. Boggess: "\Ve want to let this man g:o soon, sir.
By Mr. Dillow: Let me alone just a minute, pleas<).
A. l did not see Captain 1IcDermott that day.
Q. You received the packag'e from Dr. Beech, your superiori
A. That.'s right.
Q. From whom Dr. Beech received it you don't know?
A. Only that-

114

Supremo Court of Appeals of Virginia

Edwin R. Donaldson.

,

Q. ·well, do you know!
A. He told me.
Q. Well, don't state what he told you, sir. I'm asking if
you know from whom Dr. Beech receiYed the package!
A. I don't know who he received it from.
Q. You don't know who Dr. Beerh received the package
from; that's correct., isn't it¥
A. From my own knowledge; no, sir.
Q. vVcll, I'm speaking of-and we only testify from our
own knowledge. So all you know is that you received that
packageBy Mr. Bog·gess: (interposing) Is he on cross examination· of this man now Y vVe 're not throug·h.
By. the Court That's all right. He's asking a
page 195 ~ question here for the purpose of an objection that
he intends to make, as I understand it.
By Mr. Dillow: That's rig·ht.
Q. All you can say is then, Mr. Donaldson, that you received that box containing some several articles across your
desk at the Federal Bureau of Investigation at Washington,
D. C. through your superior, Dr. Beech 1
A. Yes, sir.
Q. And from whom Dr. Beech received it, you already said
you do not know?
A.. That's right.

By Mr. Dillow: ,-,:. ,7e object.
By Mr. Boggess: ,~re '11 link that testimony--we vouch for
that-we '11 link it.
By Mr. Dillow:
e object to it, if your Honor please, and
insist that if he's going to link it, that he link it orderly so
that if it is not linked orderly that the defendant will have
the advantag·e of a perfectly good objection; otherwise it
would be useless to make it, sir.
By Mr. Boggess: Your Honor, at this time we submit that
this man got a sealed box which had been identipage 196 ~ fled here by Numa Helsaheck, who said he turned
it over to Captain l\IcDermott of the State Police.
· This gentleman, skilled expert that he is, savs the box came
to him sealed and untampered; that he opened it, found certain objects in it sealed and untampered; and that he examined them and marked them; and tl1ey came back in the
due course of business to Sgt. Numa Helsabeck. And we

,v
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submit it's perfectly proper to show it, introduce each and
every article in it., and we ~n put Captain McDermott on. We
told you that we wanted to let this man go about his business, if we can.
By Mr. Dillow: vVell, if your Honor please,By the Court: I believe, Mr. Boggess, that you'd better
introduce Captain McDermott at this time and attempt to
link it up.
Note: (Mr. Donaldson left the witness stand and returned
to the witness room.)
CAPTAIN E. J. McDERMOTT,
called as a witness in behalf of the Commonwealth, being duly
sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Boggess:
Q. State your name, please?
A. E. ,J. McDermott.
page 197 ~ Q. vVha t is your position 7
A. Captain of the Virginia State Police.
Q. How long have you been with the State Police?
A. Twenty-three years this past April; April 1st of this
year.
Q. You see this box here1 (indicating)
A. Yes, sir.
Q. Did you ever see it before f
A. Yes, sir.
Q. Anything on there that identifies it to you; any identification about it 1
A. The initials there of Sgt. Numa Helsabeck.
Q. Do you know bis handwriting 7
A. Yes, sir. And the date too.
Q. He turned it over to you?
A. :Y"es, sir; be did.
Q. Sealed container?
A. Sealed and securely wrapped with cellophane ; yes, sir.
I mean Scotch Tape.
Q. What did you do with iU
A. I carried it to \Vashington and delivered it to Dr.
Beech.
Q. What's he do?
A. He's the-
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Q. Where's he work, rather 1
A. He's the Assistant Chief of the Chemical
pag·e 198 Fand Laboratory Division of the Bureau of Investigation, Department of Justice.
Q. Did you leave it with Dr. Beech at the F. B. I. T
A. I delivered ·it to him personally in the office, in his office
in the F. B. I. Building in ashington.

,v

By Mr. Boggess: Take the witness.

CROSS EXAMINATION.

By Mr. Dillow:
.
Q. Is that the box? (indicating)
A. Yes, sir.
Q. How do you identify it?
·A. By the initials of Sgt. Helsabeck, "N. H.'', and the elate
on which I received it.
Q. I see. The two printed letter on there, '' N. H. ¥''
A. Yes, sir.
Q. He put them on there?
. A. Yes, sir.
·
Q. In your presence f
A. Yes, sir.
Q. In "\Vytheville?
A. In ·wytheville, in tl1e Police Headquarters.
Q. How did it come back to Police Headquarters?
A. By Registered l\Iail.
Q. By Registered l\Iail?
A. Yes, sir; I presume.
page 199 ~ Q. "\Vell, don't presume, Captain. If ron know,
how did it come back?
A. I wouldn't sav definitelv.
Q. ·well, what'll ~rou say about it if you don't know!
By the Court: J m,t a minute.
By l\fr. Boggess: Is he cross-examining thii:. man?
By the Court: Yes, sir; lie 's croRs-cxainining·.
By l\Ir. Dillow: ·what did you think I was doing: f
By Mr. Boggess: I don't know·.
By l\Ir. Dillow: ( continues examination)
Q. If you don't know l1ow it came back, I don't expect you
to say. But do you know how it came back?
A. I do not know how it came back.
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Q. "Where did you see it, if you did see it, after it did come
back?
A. In State Police Headquarters at ·wytheville.
Q. ·who had charge of it 1
A. It was under mv care.
Q. "\Vell, under your care. But who had charge of iU.
pag·e 200

~

By Mr. Boggess: Now we object to that type
of question. "\Ve object to the question.
By the Court: Your objection is overruled.

By Mr. Dillow :
Q. Who had charge of iU
A. I, being in charge of Headquarters, I had charg·e of it
Q. Where was it at Headquarters?
A. It was on the :file case.
Q. On the :filing case!
A. Yes, sir.
Q. There in the State P9lice Office?
A. Yes, sir.
Q. ·where was it before yon took it to vVashington f
A. I got it out of the office.
Q. Off the file case?
A. No, sir; it was banded to me by Sgt. Helsaheck.
Q. That's the first knowledge you had of it, Captain?
A. Oh, no; no. I knew the box was prepared there by Sgt.
Helsabeck and packed.
Q. Sgt. Helsabeck and Mr. Boone packed it, and you later
on got it and took it to Washington t
A. That's right; that's correct.
Q. The next count yon had of it, it was on the filing case
there in the State Police Headquarters 1
A. That's correct.
page 201

~

By Mr. Dillow: That's all.

The witness stands aside.

By Mr. Bog·gess: Now, ean l\fr. Donaldson come back?
By the Court: Yes, sir; :Mr. Donaldson .can come back.

118

Supreme Court of Appeals of Virginia

MR. EDWIN R. DONALDSON,
the witness excused previously, was recalled for additional
examination.
DIRECT EXAMINATION (continued)·.
By Mr. Boggess:
Q. Now, Mr. Donaldson, I believe you have been sworn and
were on the stand a moment ago¥
A. Yes, sir.
Q. After you got this package from Dr. Beech, did you
make certain investigations?
A. I did.
. Q. Did you make some about that knife you were about to
tell us about when you were interrupted¥
A. Yes, sir; I did.
Q. ,ven, what were they!
A. At the junction of the blade and the guard surface, right
in here (indicating), material was removed which responded
to a preliminary test for blood.
page 202 ~ Q. All right.· Now~ to be perfectly fair and
frank, tell us whether or not you could tell whether
it was human blood or not T
A. I could not prove that it was blood.
Q. All right. "\"\Te re-offer the knife in evidence. Is that
Exhibit 9?
By the Court: It's been already introduced.
By Mr. Boggess: I didn't know whPther it had or not. Now,
any other articles around here?
By Mr. Burton: Here you are, :Mr. Boggess:
By Mr. Boggess: (continues examination)
Q. Do you recognize those? ( Handed a pair of trousers
to the witness.) ·what are they?
A. Thev are 0. D. trousers.
Q. Trousers. 0. D. trousers; did you do anything about
them!
A. Yes, sir; I examined them.
Q. For purposes of comparisonA. Yes, sir.
Q. -about which you will tell us later?
A. Yes, sir.
·
·
Q. What did you find on those trousers?
A. Human blood.
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Q. What type?
A. Group-International Group 0.
Q. All right. Whereabouts did you obtain the sample?
A. Rig·ht there (indicating).
Q. Please show tl1e jury.
A. Right there (indicating); this spot here. And this
square hole which is cut here (indicating) I used as a control.
This is where the stain was (indicating·); there's still some
of the stain there. This was a control (indicating) and was
the unstained area.
Q. Human blood International Group 0, I believe you said?
A. Yes, sir.
Q. Did you put anything on there; did you mark those at
all?
A. Yes, sir ; I did.
Q. You have your identification on them?
A. Yes, sir.
Q. Uh-hum. Is there any other thing there to identify
them; any other tag or what?
A. Well, there is. This was a descriptive tag which was
attached to it (indicating) which I did not remove.
Q. You did not?
A. No, sir.

page 203

,v

By Mr. Boggess :
e offer those in evidence, as an Exhibit.
page 204 ~ By the Court : They've been offered.
By Mr. Boggess: Pardon me. Is everything
else in! (1\1:r. Boggess then handed the sheet to the witness.)
Q. Look on the blood on the sheet. Did you make any blood
tests?
A. I did.
Q. ·what groupY
A. That's International Group 0.
Q. All right. Hand them over...,:vould you examine that
package and tell us what that is? Or what that was?
A. This is reported to be scrapings from a cement floor.
Q. What did you find therein?
A. Human blood.
Q. ·What type?
A. I did not group it, sir.
Q: You did not group that? Human blood. Stain removed
from where?
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A. From a basement floor.
Q. All right. Introduce this in evidence as Number ten .
. (Cement scrapings referred to above were received in evidence and marked "Commonwealth's Exhibit Number 10. ")

Q. I baud you herewith a package, which I'll
ask you to look at and sec if you did anything
about that.
A. These ai~.e scrapings reported to have been removed
from a chair.
Q. All right. ·what did you -~ud about those 1
A. Human blood.
Q. Did you ~ttempt to group it¥
A. I did. .
Q. ·what was that 1
A. International Group O.
•
By l\ir. Bog·g·ess: All rig-ht. "\Ve offer that as an Exhibit.
I don't think it's been put in.
By the Court: All rig·ht. Number 11.
page 205

~

(Wood scrapings referred to above were received in evidence and marked ''Commonwealth's Exhibit Number n. ")
By Mr. Boggess:
Q. I herewith hand yon another package, and ask yon what
you did about that 1
A. This was examined for blood.
Q. '\Vhat did you find, sir?
A. Human blood.
Q. Any type1
A. Could not type it.
Q. Could not type it. ,,7 hflt package is it; what's it purported to he irn~icfo 1
pag·e 206 ~
A. It's purported to be stained wood removed
from the steps to the basement.
Q. ·what are tho8e ,Jittle ohjecfa?
A. Th~y are s]mvings of wood from--sliaving-s from piccns
of wood.
Q. l\Ir. Donaldson., you say that it is 1.mman blood f
A. Yes, sir.
By M:r. Boggess: '\Ve offer it in evidence.
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By the Court :
Q. What does the witness answer as the result of the examination of that Y
A. Human blood.

By Mr. Dillow:
Q. Group 01
A.. No; no, sir.
Q. You didn't say Group O 1
A. No, sir.
Q. I beg your pardon. You just said human blood!
A. Yes, sir.
(vVood shavings referred to· above were received in evidence and marked "Commonw~alth's Exhibit Number 12. ")

By Mr. Boggess:
Q. Now I hand you another package and. ask you about
that.

A. Yes, sir.
Q. And what's in there, when you get to it,
Mr. Donaldson 1 It's sealed up, I realize, and you
have to open it.
A. It's reported to be a portion of carpet in the living
room; it's portions of what we would probably call "cong·oleum'' rug-it's a composition rug--type of floor.
Q. W'hat did your examination of that object disclose?
A. That it bore stains of human b]ood.
Q. Did you attempt to group iH
A. It was not satisfactorv.
Q. Not satisfactory. Ali rig·ht, sir. '\Ve offer that.
page 207

~

Note: (Portion of linoleum rug referred to above was received in evidence and mnrked '' Commonwealth ·s Exhibit
Number 13. ")

Q. I hand you herewith what appears to be a little box.
Is it sealed up 1
A. It is. (Witn~ss opened the box.) This is a small pillbox
which I prepared myself, and is some material that was taken
from one of the other articles and placed in hero because it
was being lost from the other material.
Q. ·what is it, sir?
A. It has my identification "Q-2 '' on here. which r.orre~
sponds to the seeond piece of evidence that I examined.
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Q. ·what would that be now? Do you have your report
with you?
A. I would have to look at my notes to get that "Q'' number, that is the designation. That's a portion of
page 208 ~ that material that was removed from the chair
and would be a part of it.
Q. What did your examination of that show?
A. That is-this is not the part that I used; this is what
was left after I made mv examination.
Q. I see. All right. ·
A. This goes along and is part of the other.
Q. vVhat did the examination of the other show? Have we
reached the chair part of it 1
A. This is part of the chair; and tlmt was.
Q. ·wen, was it human blood on the portion of the ehairY
A. Yes, sir.
·
Q. Did you attempt to group that?
A. Yes, sir.
Q. What was iU
A. International Group 0.
Note: (Contents of the pill box were a part of Exhibit
Number 11.)

Q. I hand you herewith a bottle., and ask you to tell us
what vou found about that!
A. This bottle was reported to contain a quantity of blood
which was forwarded for gTouping purposCls; but it was not
sufficient for grouping·.
By Mr. Boggess: All rig·ht. Vl e Exhibit the bottl'3
(Bottle referred to above was received in evidence and
marked "Commonwealth's Exhibit Number 14.'')

Q. Now, Mr. Donaldson, I hand you herewith
some objects one, two and three. Tell us what
they are and what you concluded about them?
A. This envelope contains twine which, personally, I removed from what I call ,., gunny sacks'', and which were in the
package wrapped with the burlap-which is burlap and the
sheeting·. I Temoved these specimens and placed them in this
envelope to keep them from the other specimens and to reallv
retain them individuallv.
"'
Q. All right, sir. Vle 'll introduce that.
page 209

~
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Note: (Envelope with twine was received in evidence and
marked '' Commonwealth's Exhibit Nuinber 15".)
A. The next specimen is reported to be twine removed from
the basement floor.
Q. All right. ·what do you tell us about that; any comparison that you made?
A. I made comparisons with the previously submitted specimen and with this specimen which I still have in my hand.
Q. ·what is that other specimen? And we'll link them.
A. This is a specimen reported to have been removed from
a ball of twine.
By Mr. Boggess: All right. I introduce those last two
exhibits, whatever their number may be.
( Two twine speciment were received in evidence and marked
''Commonwealth's Exhibits Numbers 16 and 17".)
page 210}

Q. For the purposes of comparison, what type
of twine was thaU What do you call itT
A. vVhy, it's sometimes caled sisal, or sesal; it's binding
twine.
Q. I believe that's spelled S-i-s-a-H
A. Yes, sir.
Q. tTust real old binding twine, is it?
A. Yes, sir.
Q. "'\iVell, Mr. Donaldson, you made all those tests there as
part of your duties?
A. Yes, sir.
Q. And sealed them back and returned themA. Yes, sir.
Q. -to the State Police Headquarter.s at Wytheville?
A. Yes, sir.
Q. Did you direct that box to go out Y
A. Yes, sir; I did.
Q. Speaking of this International Blood Group O, what
other blood groups are there?
A. There are three other groups; A, B and A-B.
Q. And Blood Group O?
A. And Blood Group 0.
Q. The Blood Group 0. What is the average run of people
who have that; how many persons and percentage speaking?
A. Approximately 45 per cent of all peoples are of Group
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page 211 ~

0 Blood.
Q. One omitted question, sir. About the sheet;
did you take something out of that for exami-

nation t
A. Yes~ sir; I cut some small pieces out of it, sir.
Q. For what purpose?
A. To group it.
Q. ·what grouping was it¥
A. To find the blood group; it was International Blood
Group 0.
By Mr. Boggess: Thank you, sir. You may have the witness.

CROSS EXAMINATION.
By :Mr. Dillow :
Q. When you were through with your examination, Mr.
Donaldson, what disposition was made of the package?
A. Each individual article was rewrapped in the package in
which it was received, returned and placed in the same box in
which it ,vas received, and returned to vVytheville by railway
express collect after it had been sealed with the official seal of
the Federal Bureau of Investigation in ashing·ton, and also
requesting a hand-to-hand sig·nature for delivery.
Q. And do you have the signature as to whom it was delivered to when it reached its destination?
A. I do not.
Q. It was done in the usual and orderly course of the Fed-.
eral Bureau of Investigation's routine practice?
A. Yes, sir.
page 212 ~
Q. Now, Mr. Donaldson, to make sure that we
are correct, and I mean to be sure that I understand you, in the course of your examination you said that
you examined scrapings that were sent to you-scrapings
from the chair. Did I understand yon to say that you found
evidence of the existence of human blood, Group O?
A. Yes, sir.
Q. The bottle was supposed to contain what, sir f
A. It was reported to contain the bloo<l of the victim.
Q. The blood of the deceased¥
A. Yes, sir.
Q. You examined it, nnalyzed it, but could not group it 1
A. There was not sufficient amount for grouping.
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Q. It could not be groupe<l?
A. Yes, sir; that's right.
Q. The cement floor scrapings were not grouped Y
A.
en, they were not suitable for grouping.
Q. Not suitable for grouping. And the pill box which you
say you prepared yourself, and put your identification on
"22" on it-I believe you said "Q-2? "
A. Yes.
Q. "Q-2." That was a part of the blood which turned out
to be International Type O removed from the chair1
A. Yes, sir.
Q. So there's no question about the fact, is
page 213 ~ there, Mr. Donaldson, that the analysis you made
showed the purported human blood from a chair
as being Intcmational Type O·f That's correct, isn't it?
A. It was not purported blood; it was blood.
Q. Well, purported to have been taken from over here
somewhere ~l It was blood?
A. Yes, sir.
Q. Aud purported to have been taken from this place here
that we 're intel'ested in'? It was human blood which you
examined unclcrstancling it was takon from a chair, which you
found to be Intcrnati01ml Type 0?
A. Yes, sir.
Q. Did you find any traces of any other blood about the
trousers ·1
.A. Not these trousers (indicating· trousers in evidence).
Q. ·wen, any trousers f
A. Yes, sir.
Q.
ere there another pair of trousers sent to you Y
A. Yes, sir.
Q. ·were they in the same package?
A. Yes, sir.
Q. Do you know what's become of thos0?
A. No, sir.
Q. ,vcn, I unden;toocl from the witnesses that they examined the entire contents of the package at ·wytheville at
the State Police Hcadqu_arters last Sunday and that the packag-e contninecl today what it contained then. Then
page 214 ~ there was another pair of trousers that you gentlemen received?
A. Yes, sir.
Q. And you don't know what's become, or what has become of those trousers ?

,v
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Bv Mr. Boggess: They are here.
·
By Mr. Dillow: I thought the Commonwealth was referring
to the entire contents of the package.
By Mr. Burton: No; we didn't say that.
By Mr. Boggess:
e are trying to be scrupulous about it.
Another person's involv-0d in this thing.
By Mr. Dillow: I see. vVell, let's see what Mr. Donaldson
i-:ays, please, sir, about the other pair of trousers.
By Mr. Boggess: All right.

,v

By Mr. Dillow (continues examination):
Q. ,vhat 's that, sid
A. I have two packages here. One of them reports to be the
alleged property of Ralph Newberry. (W.itness opened· the
package and took out a pair of pants.)
Q. ·what did you find on those trousers, if anypage 215 ~ thing, l\Ir. Donaldson¥
A. Bovine blood.
Q. Bovine blood?
A. Yes, sir.
Q. You mean, cattle blood?
A. Yes, sir.
Q. Spattered right freely about the legs of the trousers,
isn't it, sir!
A. Yes, sir.
Q. l\fr. Donaldson, how much human blood did you first
find on that first pair of trousers that the Commonwealth's
Attorney asked you abouU
A. ':rhere was a stain about the size of a dime, or you can
see it here on the trousers (indicating).
Q. About the size of a dime?
A. Yes, sir.
Q. Ordinary ten-cent piece?
A. That's it.

Bv l\Ir. Dillow: I think that's all.
B)r :Mr. Boggess: You didn't want to ask about anything
else in the box?
By l\lr. Dillow: If I had of wanted ·to, I would have, sir.
By l\fr. Boggess: Well, it's here. I understood
page 216 ~ you wanted all of it.
By the Court: Are you through with this· witness now? Is thnt all with him? Any further questions of
this wi 1ness by the Commonwealth?
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By l\fr. Boggess: No, sir.
By the Court: Defense through with this witness 7
By Mr. Dillow: That's all, sir.
The witness stands aside.
MR. RONALD G. WITTlVIUS,
called as a witness in behalf of the Commonwealth, being
duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Boggess:
Q. Have you been sworn as a witness in this case?

A. Yes, sir; I have.
Q. What is your full name, please, sir?
.A. My full name is Ronald G. "\Vittmus.
Q. ·where do you live, ]\fr. Wittmus?
A. I live- at 1405 South Thomas Street, Arlington, VtL
Q. Near "\Vashington, D. C.?
page 217 r A. Yes, sir.
Q. By whom are you employed 7
A. I'm employed by the Federal Bureau of Investigation.
Q. For how long have you been working for the Federal
Bureau of Investigation?
.A.. I've been working for the F. B. I., since July 5th, 1939.
Q. Nearly ten years.
.
A. Ten years.
Q. Where are your official headquarters?
A. My official headquarters are in Washington, D. C.
Q. Wbat is your official title?
A. My official Title is "Single Finger-Print Expert".
Q. Single Print-Finger Expert. What are your official
duties?
A. My official duties are the searching and classification of
finger prints, the examination of latent finger prints and
development of latent finger prints by means of chemicals, the
comparison of latent finger prints with ink finger prints, and
of ink finger prints with other ink finger prints.
Q. "\Vhat training have you had, sir, to qualify you as to
finger print identification?
A. I have attended the F. B. I. school and lectures; I have
been trained by qualified finger print experts, and I have spent
almost ten years of continuous finger print identification experience.

Supreme Court of Appeals of Virginia

128

Ronald G. 1'Vittmus.
~

Q. How are finger prints compared Y The jury
and I, and I know everyone wants to know.
A. vVell, if you '11 notice, the ends of your fingers have corrugations on them, ridges like a washboard. These regularrather, these ridges run from one side of the finger to the
other; and at Vfirious points they are broken. The ridge stops
at a point; or further on it may start again and continue
on. Also these ridges, at times, will split, divide into hvo
ridges, and there may be short ridges or what we call "Island
Ridges",-may spilt and go for a distance as two ridges-and
then join together again as one ridge. For instance, prints are
compared by a comparison of these small characteristics, m;
we call them, and their relationship to each other.
Q. Have you ever seen this card I hand you 1
A. Yes, sir; I have.
Q. You have?
A. Ycs, sir.

page 218

By l\fr. Bog·gcss: It's the one we just had in there, Livingstone.

Q. Have you ever seen these photographs?
A. Ycs, sir; I have.
Q. Did yon compare the finger prints appearing m those
photographs?
A. Yes, sir; I did.
Q. ,vhat was your conclusion as the result of this comparison?
page 219 ~
A. Uy conclusion was that the finger prints
which appear in each of these photographs (indicating) were made by the same individual's fingers.
Q. Sarne individual's fingers. Did yon then compare that
back with thh; original here (indicating) f
A. Yes, sir; I did.
Q. ·where did you get the photographs of those finger
prints'? I mean, from what 1
A. These photographs were made from the original F. B. I.
reeords, of which this finger print is one (indicating).
Q. That's correct.
A. And vou have the other one.
Q. Is th~~t the Masted ·what do you call that?
A. This is the finger print which was sent in to us.
Q. Sent in by Helsa beck?
A. That's right.
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Q. That's part of your record in \Vashingfon (indicating) ?
A. That's right.
By Mr. Boggess: If your Honor please, it's the ruling of
the F. B. I. that their original records can't be turned loose.
Mr. Dillmv, you know about that as prosecutor.
By the Court: Is that the original one introduced earlier
in the afternoon?
By lVIr. Boggess: That's right. We haven't inpage 220 ~ troduced it yet; we just identified it, if you recall.
vVe merely identified it by Ifolsabcck as having
taken those prints and sent to vVashington.
By the Court: I believe that's correct. That was marked
for identification.
By Mr. Boggess (continues examination):
Q. Now, sir, these photographs here of prints (indicating)
were taken of that (indicating) ?
A.. They are exact reproductions. This is of that one (indicating), and this is of another print which we have in our
files (indicating).
Q. This other thing, 1his other print that you have in your
files-what's up on the top of it 1 That's what I'm trying
to ask you, please, sir.
A. That merely indicates the Master Print, the print which
remains in our active files which are used for search. The
other print, which may he sent in on the same subject, are kept
. in what we call a "Jacket", which is filed away.
Q. What's on the back of that; what name appears?
A. The name "l\:fary Catheryne Barbee".
Q. ,vhat was your conclusion as the result of that comparison 1 I don't believe I asked you.
A. My conclusion was that the finger prints which appear
in these two photographs were made by the fingen;
page· 221 ~ of the same individual.
·
Q. And that applies to this-(indicating) f
A. It also applies to that.
Q. -which was sent in by Sgt Helsa beck?
A. That's right.
Q. Did those objects, or this one (indicating), come to your
deRk, to your attention f
A. This p~rticular finger-print-card (indicating) came to my
desk in the regular course of business.
Q. Do you have enlargements of a finger print appearing
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in each of those photographs to show to the jury the manner
in which they can be identified, and the manner in which you
effected this identification f
A. Yes, sir; I have.
Q. All right; would you do so? ("Witness produced two
enlarged photographs of two finger prints.)
A. These charts were made from the finger which appears
in Number One Finger Block of these two photographs (indicating); they have been enlarged approximately ten times
ao that you can more easily sec the characteristics as I point
them out. The line~ and numbers were drawn on by me in
order that you could also see clearly these ridges which I
mentioned before, the manner in which finger prints are identified (indicating).
If you will note the point that's marked "Number 1", the
ridge enters from this side of the pattern (indicating) and
at that point marked "Number 1" splits into two
page 222 r separate ridges; and counting one ridge intervening, the next ridge also comes from this side ( in<lica ting), stops at that point marked '' Number 2". Directly
. over to the right there is one, two ridges intervening, a short
ridge coming up from the bottom which ends at point "Number 3" ( indicating).
Now, on this other reproduction, you have exactly the same
ridge coming from the edge of the pattern at point '' Number
l ", (indicating) splitting or dividing into two separate ridges;
one ridge intervening, and directly above it another line, a
ridge, coming from the edge of the pattern and ending at point
"Number 2 ". To the right of the two separate ridges, there
is a short ridge coming up from the bottom ending· at point
"Number 3 ".
Now, returning to the original print to get to line "Number
4", which.is an ending· ridge coming up from the bottom of the
pattern (indicating) and ending at Point "Number 4", you
count 1, 2, 3, 4, 5, 6, 7, 8-the eighth ridge coming up ends at
point "Number 4". And then counting downward, 1, 2, 3, 4~
5, 6 ridges, there ii;; a ridge that comes from the side of the
pattern and ends directly at Point "Number 5" (indicating). ,
This is more or lc~s the center of the pattern, as you can see;
it's ·what we call the "core of the finger print". That's point
"Number 5". Counting to the right from Point "Number 5",
again counting the ridges, there is 1, 2, 3, 4, 5, 6, 7, 8, and you
find a ridge coming- down from the top and joining with the
next one directly above it to form but a single ridge.
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Now, again returning to this print (indicating),
counting from point ''Number 3", 1, 2, 3, 4, 5, 6, 7,
8, and you have the ending ridge coming from the
bottom of the pattern and ending at point ''Number 4" (indicating). Counting directly downward from that 1, 2, 3, 4,
5, 6 you have the ridge which enters here (indicating) and ends
at point "Number 5". Again we come to the core of the pattern. And counting from '' 5'' directly to the right 1, 2, 3, 4,
5, 6, 7, 8, and you find the ridge which joins with the ridge
directly above it to form but one ridge.
Returning· to the first one again, from the point where the
two ridges met at point "Number 6", one ridge over you find
again two ridges joining tog·ether making but one ridge at
Point "Number 7" (indicating). Counting directly down the
pattern from point "Number 7", there are 1, 2, 3, 4, 5, 6, 7, 8,
and the next ridge ends at the point marked "Number 8"
(indicating). It's the ridge that comes down from the top,
and as you can see in this port (indicating) it had split
an<l had become two ridges. From point "Number 8" downward is one, two ridges, and it ends again at the point marked
"Number 9". It's an ending ridge from that coming from
the center of the pattern and ends directly at that point.
Returning over here to this print, from this point "Number
4"-" NumlJer 6", where the two ridges jointly meet, joining
into one, you again have two ridges coming from the top at
point "Number 7" (indicating-). Counting downward to point
'' K umber 8'' there a re 1, 2, 3, 4, 5, 6, 7, 8; and the ridge directly
below that coming from the center of the pattern
page 224 ~ ends at that point marked "Number 8" (indicating). Directly below point "Number 8", one, two
ridges, there is another ridge that comes from the center of
the pattern and ends abruptly at point "Number 9".
Returning to this print, you 'II find directly below point
"Number 9" that there is a small ridge that comes from the
edge of the pattern and ends at that point-(indicating)-I
haven't marked that. And directly below that, one ridge intervening, there is another ridge coming from the ~iddle of
the pattern and ending at point "Number 10". Directly below
'' Number 10' ', the next ridge ends before that pattern-the
next ridge ends before that particular point. I have marked it
as point "Number 11"; it again is an ending ridge coming
clo,vn and ending at that point (indicating). And one ridge
intervening be]ow that; and further up the pattern there is
another ridge coming from the center of the pattern more
or less, and ending at point "Number 12" (indicating).
page 223

~
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Returning over here to point "Number 8", two ridges
directly below it is again the ridge at point "Number 9", ending at point "Number 9". Dir'ectly below that is a short
ridge coming in from the edge of the pattern, which I have not
marked, again ending at that point; and with one ridge intervening, directly below it is point "Number 10". The ridge
directly below it ends and has been marked point "Number
11 ''. And with one ridge in between again, another ridge coming· down and ends at point marked "Number 12 ".
Now, since the characteristics on this print (inpage 225 ~ dicating) and this print (indicating the second
pl'int) have been shown to be the same, and have
exactly the same relationship to each other, therefore the
finger ,vhich made this impression (indicating·) also made
this impression (indicating), and it could not have been made
by any other finger.
Q. All right, sir. ·w1iat is your understanding of the meaning of finger prints as a means of identification ·f
A. My understanding of the meaning of finger prints as
the means of identification is that the fing-er prints of no two
individuals are alike; and that two different finger printH
made by different fingers cannot be the same. And also tlrnt
f:ing·er prints do not change throughout a person's lifetime
and even after-death.
Q. Thank you. Hand me those. (Witness handed Mr. Boggess the photographs of finger prints.)
By Mr. Bogg·ess: wr e wish to offer tlwsc pllotographs m
evidence of those finger prints.
(Photographs of fing·er prints were rerein~d in evidence
and marked "Commonwenlth 's Exhibits Numbers 18 and rn
respectively.")
And now, if your Honor pl0ase, with the <·011sent of the
defense counsel, we n re compelled to return to l\Ir. Hoover's
files this part of the evidence which has not heen offered as
un exhibit, hut merely for ideu t.ifieation.
page 226 ~
By l\Ir. Dillow: There's a photostat over l1ere.
By l\Ir..Boggess: That's right; an exact pietu re of it. Thank You.
By l\Ir. Dillow:· That's all.
By J\Ir. Boggess: (addressing· tlie witness.)
Q. ·would you have in your files the print over thcrP. ( in-
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dicating), and exact copy of which is here (indicating)
"Mary Catheryne Barbee f"
A. Yes, sir.
By Mr. Boggess: All right.
By the Court: Now can Mr. vYittmus be excused so that
he can go with :Mr. Donaldson, I believe.
By Mr. Dillow: Yes, sir.
The witness stands aside.
By the Court: Gentlemen, it's a little after 5 :00 o'clock. I
think ,ve have come to a very good time to quit for today. We
have run a little late a couple of days, and these jurors are
sitting here from 9 :00 o'clock in the morning unpage 227 ~ til 5 :00 o 'clocl\ in the afternoon. I don't think
we can ask tliem to stay much longer. Court is
recessed until tomorrow nwrning at 9 :00 o'clock. Sheriff,
take-charge of the jurors.
Note: (Then and there, at 5 :05 o'clock p. m., the third day
of the trial was concluded., ·Wednesday, April 27th, 1949, and
court was adjourned at this time to reconvene the following
day at 9 :00 o'clock a. m.)

FOURTH DAY OF TRIAL.
N otc: ( Court reconvened, pursuant to adjournment, at
9 :00 o'clock a. m., Tlnm;day, April 28th, 1949.)

Present:

(Same parties as noted on April 27th, 1949.)

By :Mr. Burton: Vfonlcl your Honor p:ivc us a little conference in Chambers with vour Honor?
By the Court: All right. ··
IN CHAMBERS AT 9:00 O'CLOCK A. }I.)
By 1Ir. Burton: X ow, if your Honor plea8e~ on yesterday
we had Sgt. Numa HclsahcC'k on the witness sfand. He said
that he ,vent to the hom0, if your Honor will reC'all, of the defendant, Ralph A. Newberry, and that there they took from
the warm morning stovP or heater in the living room the
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contents of that stove; that in in his presence, and
page 228 } in the presence of the others, that they sifted the
ashes in the stove, and that they found certain
articles-some of which he described-at that time, as teeth,
and bridgework.
We showed that those articles had been turned over to him
and that he kept them in this sealed cellophane package ; we
offered them in evidence., but your Honor refused to permit
us to introduce these articles in evidence. You indicate that
perhaps if we put the doctor on that you'd permit these articles to go in evidence. Now, the Commonwealth submits
that it was not necessary to have a doctor there, or anybody
else there, except some person although he might be the most
illiterate colored man in this county to bring here the contents of what he found in that stove. We submit it doesn't
take any expert testimony to admit in evidence anything that
might shed light on it, and we think that certainly upon reliection-and I believe the Court will-that anvboclv that
found anything there, be he a doctor-suppose there ~wasn't
any doctor there; suppose the doctor was dead ?---that we are
entitled to introduce what purports to be these skull bones,
these teeth and this bridgework, whic4 was talrnn from that
warm morning stove in evidenee by Sgt. Numa Helsabeck; the
same as if he had found bullets in there, a rifle in there, or
any other object.
.
Now, we submit, your Honor, that we shouldn't be required,
in fairness to the Commonwealth, to put anybody else on the
witness stand to prove anything else about these
page 229 ~ articles which have been identified as being t~ken
from the stove. And I'm sure on reflection that
your Honor will see that immediately.
By the Court: (to the reporter) Get your record on that
question yesterday and let's see what that was.
By l\fr. Burton: Now, your HonoT, there is another matter
which we think might save time, because we don't. want to
go out there and be laug·bed at; and l\Ir. Boggess will take·
that up with your Honor and we want to show what it is. You
have let Sgt. Helsabeck introduce in evidence one pictureBy l\fr. Boggess: ·we've got several of them.
By Mr. Burton:
e have got several more. I think a lot
of tlwse., there won't be any objection to. But here's a picture that we want to introduce in evidence before the jury.
And now, before your Honor makes up your mind about that
picture, we want to show-Mr. Boggess will show the law on
it-because that picture portrays something that no man can
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describe to anybody, not even a doctor; I have talked to several. It shows the precision, which would indicate the thought
and the work and the manner and the premeditation that it
took to do that. Now, we have the Virginia law right on it, '
and a lot of other law.
By Mr. Boggess: Your Honor, I have earefully
page 230 } considered the matter about the admission of that
photograph, and whether it's worth it or not I'll
state that I have talked to some of the best criminal lawyers
that I know in this section about it; and I am not going to
state their opinion.
I refer you to the case of llfartin v. Co1n1nonwealth, 184 Va.
at Page 1022, wherein there was a man shot to death, his
body was lying on the ground; there was a picture made of it
portraying the body lying on the ground and the wound. It
was objected to, as I understand. May I sit down?
By the Court : Yes.
By Mr. Bogg·ess: It was objected to strenuously from the
record by counsel for the defendant, and was admitted. On
appeal the Court had this to say:
''Objects connected with crime are often offered in evidence in criminal cases when related to issues in the case.
An authentic photograph shows no more than would be disclosed by a view of the object itself. It may give a more accurate description of the appearance, nature and condition
of the object than a mere verbal description dependent upon
memory. The picture of the wounded body of a man in the
repose of death should excite no more sympathy or prejudice than the exhibition of a living person with a bruised,
broken and torn body.''
Now I quote from \Vigmore, who is considered-and I certainly consider .him the outstanding authority on evidence.
In the 3rd Edition, at. Section 1157., he says:
'' The autopt.ic proferenee to tl1e jury of the weapons, or
tools of a crime, or of the clothing or the mutilated
page 231 } members of tl1e victim of the crime, has often been
objected to on the g-rotmd of Undue Prejudice.
"" • • But, in the majority of instances where such objection
is made, it is frivolous, and there is no ground for apprehension. Accordingly, such objections have almost invariably
been repudiated by the Courts.''
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Now, in the footnote and supplement to the above Section,
Dr. Wigmore-I don't have the volumes here-lists a score
of cases, I believe, from thirty-eight States most of which
involve the introduction of photographs, and all of them in
criminal cases. And they have been admitted universally to
this body.
.
Now, I noticed the trend of thought of my good friend, Mr.
Snidow, on yesterday wherein upon the introdurtion of the
sheet in the testimony in this case, he objected to it on the
gTound that it was prejudicial., I believe he called it, or prejudicial to the defendant.
By Mr. Snidow: I pronounced it the latter way.
By Mr. Boggess: "\Yell, sir, I don't know how you called it.
You 're getting like me; you lost your teeth, I assume.
By Mr. Snidow: I haven't lost my mind, however.
By Mr. Boggess: ·wen, I'm pretty near that way, and I'll
have you adjudge me, if you 're competent; and I assume you
are. I want to state that he objected to the introduction of
that sheet; that's sometimes referred to by courn,el as ''vVaving the red flag." I've seen it done recently in
page 232 ~ your Honor's court where we tried to show where
a man had been shot, and a young lawyer in his
zeal defending the man said, "vVhy, that's waving the bloody
flag to show the ....... '' I think your Honor let it in after
we argued about it a while.
Now, that's the law; and that's the law in this case. And
in conclusion I want to state that the <."'vidence in this case
showed that the deceased was lying on the ground, that he
bad been shot, that the photographs showed the body lying on
the ground, it showed the wound; it was vigorously objected
to. There's the California case-I can ~t give the reporter the
name, I don't recall it at this instant-a widelv celebrated
case. "\Vent to the Supreme Conrt of California; wherei1i a
husband surprised his wife and· her paramour in a certain
situation; they were shot to death.- And they· objected to the
introduction of the photograph there of a pair of actorg portraying the role at whieh he said he found them. And the
Court admitted it.
And ,ve have done that now. This is a pre-trial confer-·
ence.
. By 1\fr. Burton: Now tell ·that the Supreme· Court was
quoting;, of course, was quoting; tl1at 's a recent case.
By l\Ir. Bogg·ess :. I read it directly from Mart-in v. Commonwealth, 184 Va. at Page 1022.
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By :Mr. Burton: 37 S. E. (2d) 43.
By Mr. Boggess: We'll let you gentlemen have
that volume, if you want it, after a while.
vVe 're not expecting· the Court to rule on it at the present
time; but we did want to clarify it, to clarify the atmosphere.
By Mr. Snidow: The defendant objects to the introduction
of the photogTaph specifically upon the ground that it tends to
inflame the minds- of the jurors and prejudice them against
the defendant; and that the introduction of it serves no useful purpose in tho case.
By 1\1.r. Bogg·ess: Now, in answer to that, want to say that
it does serve a useful purpose in view of the competent scientific expert testimony tllat will follow as to the se'Vering
of a head from a body, as to what takes place and happens
to certain arteries, certain v<.1ins, as to whether or not the
wound is inverted or cverted, and to show the skiH with which
the job was consummated; and to show a picture which no
one could verballv describe.
By Mr. Dillow": li,urthermore, yonr Honor, I take it that
Dr. Kegley, the coroner, who is a competent physician, and
whom it is said will testify in this case for the Co1pmonwealth,
will be perfectly competent as an eyewitness of this body to
testify clearly before this jury as to his observation. And
the only purpose that that photog-raph could serve
page 234 ~ in this ca~e-and it's perfectly obvious to anybody that the only purpose that that photograph
could serve in this case would be to influence this jury; which
mig·ht result in great prejudice to this defendant.
It shows the body of a dead woman, apparently not lying
out on the mountain, but carefully placed upon what appears
to be a table, I take it, in the undertaking parlors of Barnett's
Funeral Home at ,vythe,·ille, with a sheet drawn around the
body and showing only the shoulders and neck--or what portion of the neck is left upon that body. It's indeed a gruesome
sight for one to behold. The members of the jury are not unlike you and me, and the ref:t of us.
Now, if the doetor ran accurately describe wlmt he found
and what he saw in the autopsy, or the inquest which he held
in connection ·with hiR duties as coroner, we Rnbmit that. that's
as far as it oup;ht to go; and to permit photographs that were
taken after that bodv was removed to a funeral home showing- only that portio1i of that body, that it's just not fair and
it can serve no u~eful, worthwhile purpoHe in this case. And
the danger that's encountered in the situation of that sort
page 233
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is that it would result. in prejudice to this -defendant and infiame the minds of the jury.
There is no evidence in this case now, and there will not
be any evidence in this case, that this defendant had anything
to do with this killing or with the severing of the head of the
deceased from her body; and we submit, sir, in fairness, that
that sort of eYiclence ought not to be introduce.d
page 235 } when it can be shown, we presume, explicitly and
clearly by Dr. G. B. Kegley, the coroner of this
county.
By Mr. Boggess: In reply to the honorable gentleman who
just spoke, had that picture of that headless woman been made
on the lonely mountainside spoken of in this case, it would
have been calculated-if it were true-that it would excite undue prejudice., to arouse even more; because the circumstances there would indicate the malicious deliberate afterthoug·ht that followed the consummation of this crime. I submit to your Honor that the introduction of that picture is no
more harmful and no mo.re prejudicial to this defendant than
the exhibition of the grisly remains of that head which have
alreadv been admitted in evidence bv. vour uou.r Honor.
Now, the gentlemen in their object.ion have come back repeatedly to the very thinp:s that the Supreme Court of Virginia have said do not apply. And the Supreme Court of Virg'inia, in the case of Martin v. C01mnonwealth, 184 at Pag·e
1022 thereof, has said: Photographs are admissible, and that
the:
"Picture of the wounded bod:v of a man in the repose of
death should excite no more sympathy or prejudice tlrnn the
exhibition pf a living· person with a bruised, broken and torn
body."
And we submit respectfully that that is the law of Virginia, and the law of at least thirt~ -eig·ht States of this great
Union. And this case is no more different than thousands of
them that lmve arisen just exactly like it.
page 236 ~ By Mr. DiJlow: May I add further, your Honor,
.
the thought that has been in my mind about this
subject? Under proper conditions and circumstanceR it may
be that photographs would be admissible. But what is the
situation here? It may he that if a photo~~rapber-if the
State Police had had hh:; photographic machines out yonder
on the mountain and l1ad photographed something out there
in the position in which it was found; that conceivably might
7
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have been admissible. But in this instance it's apparent that
this photograph was taken after this body had been hauled
to a funeral home in "'Wytheville; and it's perfectly apparent
that it had been carefully arranged upon a table in a room
with a sheet or covering drawn carefully and nicely around
all the body except the shoulders, and had placed the body.
in a position where they could get a photograph most suited
to the purpose for which it i.s now sought to be introduced.
They say that it's for the purpose of showing the art and
the skill with which the head was removed, and that it would
show-tend to show and prove pre.meditation and deliberation, and all that sort of thing.
That thing is calculated to do nothing on earth except to
prejudice a jury.
By Mr. Boggess: I say again that there will be testimony
here about the arteries and the veins around that neck, inverted and everted; parts of which tie in with certain other
evidence in this case to show that that woman was alive when
·
her head was severed.
page 237 ~ Now then, I submit further that had that sheet
been drawn down slig·htly, or somewlmt more,
that it might be classed as more or less indecent exposure
of a female body. That picture wasn't planted, it wasn't
planned., it wasn't designed, it wasn't made at the insistance
of the Commonwealth's Attorney or his associate in this case;
we knew nothing about it. Now, I don't know that anything
more horrible could have happened to the body in the transportation from Mechanicsburg to ·wytheville that than had
already happened. I don't think there's be~n any change in
the condition of it except, perhaps, to wash it up a little.
By the Court: That's all, gentlemen, on that? You say
you 're not seeking to introduce that at this time f
By Mr. Boggess: No, sir.
By the Court: ·well, w~ '11 get a time to go over that later.
By Mr. Burton: Now, your Honor, there is one ·other matter that we think might save a lot of time in argument out
there and retirement before the jury, which we think we
should take up now. That is the fact that Mr. Dillow, in his
opening statement, has indicated that he intended to show
by the officers that Samuel L. Newberry has made a confession in this case. Now, we submit to you-and we're serious
about it, or we wouldn't take your time-we have
page 228 ~ given it a lot of thou~:ht-that they can't prove
that Sam Newberrv made anv confession with
reference to his part in this crime; they can't prove that in-
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directly, and they can't prove it directly except in one way:
That's to put Samuel L. Newberry upon the witness stand,
or any other person that saw this happen. They can do that.
But your Honor can see in a minute what tl1e gist of the
defense is, is to try to go out here and prejudice this jury
by saying that Samuel L. Newberry did something which the
law don't permit them to do. Now, I submit that he can take
the witness stand and say he did it, if he wants to. That's
proper testimony. But do you mean to tell me-and I defy
these gentlemen to show your Honor one scintilla of law in
any book that says tlmt they have got a right to come in here
where one pers.on is charged with a crime, and _to show that
somebody else, who is not even being· tried, is an aecomplice
or what-not, and has confessed to that crime? That's not
the law; it bas never been the law, and it never will be the
law, and your Honor can see that for this reason:

It wouldn't mak() any difference who committed tlie crime;
perjury, if you get to that point, is not near as bad as murder.
And a number of men could go out and make a confession and
say ""\V"e did it,"-if that vrns admissible; but it's not admissible-to clear the man who is being· charged; and at the same
time, when they're brought in before the bar of justice they
can say, '',Ve did it," or could Ray, ",Ve did it to
page 239 ~ help the other man get out of it. Therefore we're
guilty of no higher offense than perjury.'' And
they wouldn't be, eitl1er.
Now, your Honor, we're sincere about this. It's not our
purpose-and I hope to the Lord that your Honor will understand that-we don't want anything except what we 're entitled to. ,,7e don't want your Honor-,ve 'r<? not going to invite you into any error., because we have ronsiclered these matters, we have considered practically every bit of te~timony
that the Commonwealth has offered, and have got a len~thy
brief here which has been prepared, most of it, even before
my good friend here ever got in this ease, l\fr. Bog·gess. Xow,
we 're not going· to invite any error in this case. And I '11 imy
to your Honor that under the law, and under the evidence,
if there is anv error committed as far as this evidence is concerned, it woi1 't be commited hy the Commonwealth's Attorneys.
Now, I think that we oug·bt to know somethirn2,· about that;
tlmt 's apparently the sole and only defense. He sa:vs that
Ralph N ewherry was at tl1e stockyard as to try to s]10w a
~onfession that some other man made; and he even goes so
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far in there before that jury, in his opening statement, to say
the Commonwealth's got it. Your Honor wouldn't permit us,
and we wouldn't attempt under any circumstances or under
any conditions, to offer in evidence Samuel A. Newberry 's
confession, because it's not admissible; and would, right at
the outset, constitute prejudice, prejudicial error in this
case, for which there is no question-there would be a reversal. Now, what's sauce for the g·oose, is sauce
page 240 ~ for the g·andcr. But that's what they're predicating-so far as we can ascertain-their whole case
on.
Now, we don't think that's rig·ht. And we think we ought
to argue these matters out so your Honor can be thinking
about them. It will, perhaps, save some time. \Ve don't want
to go out there and start objecting to something·; and we 're
not going to object to anything that we don't think is right.
whether we be wrong or right. But certainly this is a material thing in this case. They have no right to ask the officers. I might say to your Honor that we '11 attempt to introduce the confession or the statement made by Ralph A. Newberry, the defendant; we intend to do that whenever we think
it right to do that. But I say that they can't predicate in
this case a statement made by a man jointly indicted, or by a
third person, without bringing that person here and placing
them upon the witness 8tand. And if they do, then. of course,
we could ask Samuel Newberry-we'd have the right of cross
examination-we could ask him if he didn't make certain
statements, and what he made them for, what he meant by
tllem.
I don't want to take up any further time, your Honor; but
I think that's the matter and that 'H the gist of the defense;
and your Honor can well :;;ee that if they can prove by any
witness who saw this., tlwy luwe the right to prove that some-·
body else did it, or tlrnt certainly the defendant didn't do it.
But thev can't do it bv the mean-; hy which they have set
out here to do that. thin~g·. They can't ·a~k these offfoe1~s; they
haye no right to ask them; they have no right to
page 241 ~ put in Samuel Newbcrr~r\; statement hernuse that
is not proper under the case we're trying.
B;v l\fr. Snidow: If youl' Honor plense, I don't think tllat
you have gotten to the r.;tng·e of mo<lrm improvement:-; to sucl1
an extent that we hnvc pre-trials now in Virginia like they
do in New York. I was a!-!soeiated with a New York lawver
some months ago~ and he tried to do jm;t what thc~e g,mtlcmen want to do. They want to anticipate. Let the Common-
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wealth go ahead and make its case, and let the defendant meet
the case the Commonwealth makes. And to have the Court
now, by anticipation, to rule upon so important a question
in this case is entirely novel and unprecedented.
By Mr. Bog·gess: We are not asking· him to mle.
By Mr. Snidow: But even a discussion of it now is wrong,
and we do not propose to be drawn out here by the tactics of
the Commonwealth in this case.
By :Mr. Boggess: All right; we'll go ahead.
By the Court : All right. Are you ready?
Note: ( Court, counsel and the defendant returned to the
courtroom at 10:10 o'clock a. m. for the resumption of the
trial.)
page 242

~

:MRS. LEONA THO~:fAS,
recalled by tbe Commonwealth, testified as fol-

lows:

DIRECT EXAMINATION.
By Mr. Burton:
0. Are vou the same Leona Thomas who has heretofore testifi~d in this case f
A. Yes, sir.
Q. And I believe you said you were a sister of the deceased t
A. Yes, sir.
Q. There has been introduced here in evidence the '' Commonwealth's Exhibit Number 18." "\Vould vou take that exhibit and state whether or not the handwriting on the back
of the exhibit, state whose handwriting· and sig·nature appears
on the back of that exhibit f (Handed to the witness.)
By :Mr. Dillow: The defendant objects to that, your Honor;
it's a photographic signature.
By the Court : Overruled.
By Mr. Burton: It's a true photographic signature.
By the Court : Overruled.
Mr. Dillow: Except.

By

Bv l\fr. Burton:
Q. Yes, l\frs. Thomas f
A. That's my sister's, :Mary Catheryne Bar0

page 243}
bee.·
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Q. Is that lier handwriting!
.A. Yes.
Bv Mr. Burton: You mav take the witness.
By Mr. Dillow: Stand aside.
The witness stands aside.
By Mr. Dillow: If your Honor please, we would want to exclude that last exhibit referred to because of lack of proper
identification-the l1andwriting of the finger print card.
Move to exclude it.
By the Court: Overruled.
By Mr. Dillow: Except.

SERGEANT NUMA lIELSABECK,
recalled by the Commonwealth, testified as follows:
DIRECT EXAMINATION.
Bv Mr. Burton:
..Q. I believe you are the same Sgt. Numa Heh~abeck who
testified in this case on vesterdav 7

A. Yes, sir.

page 244 }

"'

Q. And, I believe, you said that you went on
Tuesday, January 11th, to the Newberry home?
A. Yes, sir.
Q. A part of which you have already testified to?
A. That's correct.
Q. Did you see any guns at the Newberry home?
A. Yes, sir.
Q. ,vha t guns y
A. Two rifles; .22 caliber rifles.
Q. Were those rifles turned over to you at the Newberry
home?
A. They were turned over to Trooper Boone and he later
turned them over to me.
Q. Where?
A. In front of the jail here in Bland.
Q. But did you see those rifles at the home?
A. Yes, sir.
Q. Now, could you identify those rifles?
A. No, sir; Trooper Boone will have to do that. He put
the marks of identification on them. I was present and
watched him put the marks on there; but-
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Q. ·where did he put the marks on them¥
A. On the inside. Both would have to be torn down to seeit. On the inside of the metal part.
Q. Have you had them in your custody sincepage 245 ~ that time f
A. Yes, sir.
(Mr. Burton took two rifles that were laying on the floor
and produce¢! them before the witness.)

Q. I hand y~u here an objed. "That is that f
A. That's a .22 rifle; what you speak of as a "Six Shot' 1•
It has a clip in the bottom.
Q. Is tp.at one of the guns you saw at the Newberry home!
A. Yes, sir.
Q. Is that one of the guns that was turned over to you by
Trooper Boone in front of the jail?
A. Yes, sir.
Q. You had that gun in your custo<ly since 'l
A. Yes, sir.
Q. You say it's what kind of a shooting gun¥
.A.• It's a six-shot, .22 caliber, Scorcmaster, Model 511.
By Mr. Burton: Your Honor, we offer that in evidence.
,ven, can-,ve 'II connect it up, if there's any question about it,
with Trooper Boone.
Bv the Court: The witness stated there was some identifying marks which he saw placed upon the gun. I don't know
whether he wants to find it.
By Mr. Burton: He said, your Honor, they were
page 246 ~ under this (indicating).
By Mr. Boggess: He I1ad to tear it down.
By Mr. Burton: That's right.
By the . Witness: Yes, sir.
By Mr. Boggess: Go ahead and tear it down.
Bv Mr. Burton: Does vour Honor want him to tear it
dowii 1
~
By the Co1~rt: It1s a question of proper.identification.

Bv irr. Burton :
· Q. \Yell, is that tlie gnn that I1c did turn over to you Y
A. Yes, sir.
By Mr. Burton:

·weII,

that identifies it.
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( The wi tncss then procee<led to disassemble the gun in open
court.)
A. There's an '' X'' scratched right on the inside of the
stock of the mechanism of .the barrel and the works (indicat:ing).
Q. Who made that ''X''f
A. Trooper Boone put that on there in my presence.·
Q. And is that the gun that came from the Newpage 247 ~ berry home and turned over to you t
A. Yes, sir.
Q. You have had it in your possession since?
A. Yes, sir; and locked up in the arsenal of State Police
Headquarters at vVytheville.
Q. Is it in the same condition now as it was when you obtained it?
A. Yes, sir; it may be a little rusty.
By Mr. Boggess (interposing):

Let Mr. Dillow see the

"X".
By Mr. Dillow : I don't see the '' X' '.
By Mr. Burton: Now we offer it in evidence, your Honor.
By the Court: .All right; it's admitted. Admitted in evidence as "Commonwealth's Exhibit Number 20".)
(Rifle referred to above was received in evidence and
marked "Commonwealth 'l:; Exhibit Number 20. ")
Bv l\fr. Burton (continues examination):
·q. I hand you another object. \Vhat is that, please, sir?
( Second rifle handed to the ,vitness.)
A. That's a "Remington, Sing·le Shot, .22 caliber, Target
:Master, :Model 510".
Q. Vfhere did you first see that gun f
A. At the home of Halph A. Newberry.
Q. ·was that gun turned over to you by Trooper
page 248 r Boone?
A. Yes, sir.
Q. \Vherc!
A. In front of the jail here in Bland.
Q. Is that the same gun that he turned over to you¥
A. Yes, sir.
Q. Have you had it in your possession smce the time he
turned it over to you?
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.
(Witness then proceeded to disassemble the

A. Yes, sir.
second gun in the open court.)
Q. Did he place any identification marks upon that gun in
your presence¥
A. Yes, sir.
Q. ·where!
.
A. On the side of the mechanism that goes back under the
stock; it's an "X", it's another "X" (indicating).
Q. Is that gun in the same condition now as it was when
it was turned over to you 1
A. Yes, sir.
Q. 1Vould you mind telling us how many times that gun
shoots?
A. Single; single shot.
Q. And what caliber did you say it is?.
A. It's a .22.

By Mr. Burton: vVe now,.your Honor, offer that gun in evidence.
·
page 249 ~ By the Court: All right. That gun may be admitted as exhibit-what's thQ number-21?
( Single-shot Remington, .22 caliber rifle ref erred to above
was received in evidence and marked ''Commonwealth's Exhibit Number 21".)
By Mr. Boggess:
Q. ·what was the second identification there; -was it '' X'' or

"Y"?
A. Both ''X's".
By :M:r. Boggess: Both "X's"? Thank you, sir.
By Mr. Burton (continues examination):
Q.· Sgt. Helsaheck, I hand you an object. What is ih
A. It's a picture taken of theQ. Wait just a minute. Was that picture taken at your
direction and under your supervision?
A. Yes, sir.
Q. Did you develop that picture?
A. Yes, sir.
Q. Do you have the negatives of that picture?
A. Yes, sir.
Q. In your possession?
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A. Yes, sir.
Q. Does that picture accurately and correctly portray what
is purported to be in it f
page 250 } A. Yes, sir.
By :M:r. Snidow: If your Honor please, we object to the
introduction of the photogTaphs that he's referred to.
By the Court: The objection is overruled.
By Mr. Dillow: Except.
Bv Mr. Burton:
·Q. Is that a true picture of what it purports to show?
A. Yes, sir.
Q. vVhat does it show?
A. It shows a portion of the basement in the Newberry
home, of the Ralph A. Newberry home.
Q. I notice what appears to be a door in the picture .
. A. Yes, sir.
Q. Do you know where that door leads tot
A. It leads out in the-you go do,, n the steps in the basement, turn to the left, and it leads out in the little room toward
the front of the house that you can go out under the front
porch.
Q. And after you go under the front porcI1, is there any
exit from that point to the outsidet
A. Yes, sir; you go through the latticework door; that takes
you out in the yard.
Q. Did you notice the condition of the floor when you examined the basement when that picture was taken Y
page 251 ~ A. Yes, sir; you could see marks indicating that
somebody had-that something had been dragged
across the cement; scratches.
Q. Does the picture show it?
A. Yes, sir; you can see it.
1

By Mr. Burton: Now, your Honor, we offer this picture in
evidence.
By the Court: All right. Admitted as Exhibit Number 22.
(Photograph referred to above was received in evidence and
marked "Commonwealth's Exhibit Number 22".)
By Mr. Snidow: Defendant objects to the introduction of
the photograph for the reason that it is inadmissible.
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By the Court: Objection overruled.
By Mr. Dillow: Exception.
By Mr. Burton: Your Honor, may the jury be permitted to
see this picture?
By the Court: Yes, sir. (Exhibit Number 22 was given to
the jury for their inspection.)

By Mr. Burton (continues examination).
·
· Q. Sgt. Helsaback, I hand you another object.
page 252 ~ What is that?
A. That's a picture of another· portion of the
basement. That's the door that leads out under the front
porch of the Ncw berry home (indicating).
Q. That's faken from a different angle from the one which
has just been introduced?
A. Yes, sir.
Q. ,vas that picture taken at your direction and under your
supervision and control 1
A. Yes, sir.
Q. You have the negatives of that picture?
A. Yes, sir.
Q. You developed that picture?
A. Yes, sir.
Q. Docs that accurately show what is purported to be shown
in itt
A. Yes, sir.
Q. I notice a door in that picture. Where does that door
lead tot
A. Out under the front porch in the Newberry home.
Q. Is that the same door shown at a different angle from
the picture which has just been introduced in evidence?
A. No, sir; that's not the same door.
Q. Where does the door in the picture we are now talkiug
about lead to 1
A. Leads out under the front porch.
page 253 ~
Q. And after you get out under the front poreh,
is there any exit from there out into the yard, or
road, or other place ·f
A. Yes, sir; that's when you have to go out through tlw.
lattice-a little door ma<le out of this latticework lea<ling to
the vard.
,ven, the picture that I'm asking you about now, that
hasn't been introdnce<l, w·here does the door in that picture
lead to?

Q:
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A. This is the one that leads out under the front porch.
Q. Did you look at the floor Y
A. Yes, sir.
Q. What did you see, if anything, on the floor?
A. It shows where some object had been dragged over the
cement floor.
Q. Anything else?
A. It shows a washing machine there (indicating) and some
other objects; but not anything pertaining to the case.

By Mr. Burton: Yes. We now offer that picture in evidence, your Honor.
By Mr . .Snidow: Object to the introduction of the picture.
By the Court: Objection overruled.
By Mr. Snidow: As not shown to have been
page 254 ~ made in the presence of the defendant or any representative of his.
By the Court: Objection overruled.
By Mr. Snidow: Except.
By l\Ir. Burton: :May I hand that to the jury, your Honorf
By the Court : Yes.
("Photograph referred to above was received in evidence and
marked "Commonwealth's Exhibit Number 23". And then
given to the jury for their inspection.)
By Mr. Burton:
Q. Sgt. Helsabeck, I hand you another object. ,vhat is that 1
A. It's a picture of a portion of the living .room showing
a door leading out on the back porch; on the right is a sofa,
onthe left is a rocking chair. It shows a portion of the linoleum rug that's on the floor.
Q. Vl as that picture taken under your supervision and at
your direction?
A. Yes, sir.
Q. You have the negatives?
A. Yes, sir.
page 255 ~ Q. Did you develop that picture!
A. Yes, sir.
Q. Does it correctly and accurately show what it purports ·
to show?
A. Yes, sir.
Q. Of which living room, if there happens to be more thantwo in this house, which one is that?
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A. It's the one on the left rear of the house. Facing the
front of the house, it's behind the bedroom on the left as you
go in the front of the house.
Q. And niay I ask again where the door. leads toY
A. The ·door leading out of this room leads, or as shown
on this picture, leads out on the back porch.
By Mr. Burton: We now, your Honor, offer this photograph
in evidence.
·
By Mr. Snidow: Same objection.
By the Court: Objection overruled.
By Mr. Snidow: Exception.
By Mr. Burton: Your Honor, may I show this to the jury?
By the Court: Yes, sir.
~

(Photograph referred to above was received in
evidence and marked "Commonwealth's Exhibit
Number 24". And then given to the jury for their inspection.)

page 256

By Mr. Burton:
Q. Sgt., I hand you here anther object. What is that Y
A. That's a picture taken of the same living room showing
a warm morning heater; the door leading into it.
By Mr. Dillow: May we have copies of those, Mr. Burton f
By Mr. Burton: I thought I gave them to you.
By Mr. Dillow: No, sir.
By Mr. Burton: V..7ell, I'm sorry, sir.
By Mr. Dillow: You gave us the basement, andBy Mr. Burton: Oh, yes. Excuse me. There it is ( Copies
of photographs handed to Mr. Dillow by Mr. Burton.)
Q. What did you say that was, Sgt. Y
A. This is a picture showing the same living room; shows
all of the sofa, the door that leads into the hallway and on
through into the kitchen. You can see part of t4e kitchen stove
in the other room; and it shows a portion of the warm morning heater and small table sitting behind that.
Q. Anything on the floor¥
page 257 ~ A. Same linoleum rug; yes, sir.
.
Q. Was that picture taken at your direction and
supervision?
I
A. Yes, sir.
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Q. Does it accurately show what it purports to show!
A. Yes, sir.
Q. Did you develop the picture T
A. Yes, sir.
Q. Do you have the negatives t
A. Yes, sir.
·
By Mr. Burton: We now offer that in evidence, your Honor.
By the Court! All right, sir; that will go in as Exhibit Number 25.
By Mr. Snidow: Same objection to that, your Honor.
By the Court: Overruled.
By Mr. Snidow: Exception.
(Photograph referred to above was received in evidence
and marked "Commonwealth's Exhibit Number 25. ")
By Mr. Burton (Using Exhibit Number 25):
Q. Sgt., where does the door lead to that is shown in that
picture?
page 257 } A. It goes into a sinall hallway and you can go
into the front of the house or you can go to the
left into the kitchen, or you can turn directly sharply back
to the left and go in the bathroom.
Q. How do you get to the basement from the first floor of
that house?
A. You can go· through this door (indicating) on through
tl1e kitchen and turn to the left and go down the stairs, or you
can go out this other door in the other picture (indicating)
across the back porch in through another door, and get to the·
Rtairway from either direction. From this picture (indicating) you have to go through the kitchen.
Q. Now, on yesterday you testified with reference to '' Commonwealth' Exhibit Number 7 ", which has been introduced in
this case, and which I now have here in a cellophane container,
sack or something. Where was the contents, which has been
introduced in evidence as "Commonwealth's Exhibit Num._
her 7", obtained from?
A. It was taken out of the warm morning heater shown
in Exhibit Number 25, on this picture (indicating).
By Mr. Burton : May I hand this to the jury. your Honor Y

By the Court: Yes, sir. (Commonwealth's Exhibit Number
25 given to the jury for their inspection.)
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By Mr. Burton!·

·

Q. I hand yon, Sgt., what purports. to be a pie-

page 258

~

tnre. Is that right?
A. Yes, sir.
Q. What kind· of a picture is it Y
A. It's a picture showing a woodland.
Q. Where?
. A. Two men standing up on the roadway. It was taken on
Route 99 just before you get to the top of the mountain going
south from. Mechanicsburg.
By Mr. Dillow (interposing) : Can we see a copy of that
pfoture, sir Y
By Mr. Burton: You have it, sir.
By Mr. Dillow : I don't see any men in there.
By Mr. Burton: Yes; they're up there. Let's see. No;
you 're right. I beg your pardon; these are two different pictures. (Picture handed to Mr. Dillow.) Now you got the one
with the men in it.
By Mr. Dillow: Yes; now we have got the one with the men
in it.
By Mr. Burton: Taken at different angles, your Honor.
Does yours have the one with the men in iU
page 259 ~ By the Court : Yes.
By Mr. Burton: All right.
e 've got them
straight.

,v

Q. You say that's taken up where?
A. It's almost on the top of the mountain, on the left side
of Route 99 heading south.
Q. Who pointed that place out to you f
A. Trooper Boone.
Q. H. V. Boone Y
A. Trooper H . .V. Boone ; yes, sir.

By ]\fr. Burton: And, I might say, your Honor, we '11 counect it up with Trooper Boone. But I want to put the picture
in while he's here. We '11 ask Trooper Boone.
Q. And say he pointed out tliat spot to you on Big Walker's
Mountain T
A. Yes, sir.
Q. Is that Bland County, Virginia?
A. Yes, sir.
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Q. ·was that picture taken by you?
A. Yes, sir~
Q. Does that picture accurately portray what is shown in

it?
A. Yes, sir.
Q. Did you develop the picture?
A. Yes, sir.
Q. Do you have the negatives?
page 260 ~ A. Yes, si~.
Q. Is that spot in that picture in Bland County,
State of Virginia:
.A. Yes, sir.
By J\Ir. Burton: ·we now, your Honor, offer that with the
· understanding that we'll connect it up by Mr. Boone when he
testifies.
By :Mr. Snidow: Same objection; the picture's immaterial,
irrelevant.
By the Court: As I understand the witness, this is simply
a picture taken by him of a spot pointed out by someone else.
By Mr. Burton: By Trooper H. V. Boone.
By Mr. Boggess: And being in Bland County, in the State
of Virginia, on Big "\Valker's :Mountain thereof.
By the Court: All right; the picture may be admitted.
By Mr. Snidow: Exception.
(Photograph referred to above was received in evidence and
marked ''Commonwealth's Exhibit Number 26".)
page 261

~

By Mr. Burton: May I hand that photograph
to the jury¥
By the Court: Wait until Trooper Boone ties it in.
By Mr. Burton: All right, sir.

Bv the Court:
·Q. I want to ask the witness one question. Was Trooper
Boone present when the picture was taken 1
A. Yes, sir.
By the Court: All right. You gentlemen of the jury, are
you getting tired f You have been sitting there for about an
hour-and-a-half. Do you· want to go along a little longer, or
would you like to stand aside and recess for a minute f ( J nry
didn't care to take a recess at this time.) Suppose we stay a
little longer then.
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By Mr. Burton ( continues e~amination):
Q. Sgt., I hand you here four objects. ·what is it, or what
are theyY
A. They are the statement made by Ralph A. Newberry on
the 12th of January, 1949, in the jail at Bland County, Virginia.
.
.
Q. Who was present when that statement was made?
A. I was present, Trooper H. V. Boone and Dr. G. B. Kegley, and the Sheriff was there for part of the time.
.
Q. At that time was the defendant, Ralph A.
page 262 ~ Newberry, in custody?
A. Yes, sir.·
Q. And at that time was he confined in the jail of Bland
CountyY
A. Yes, sir.
Q. With reference to the time he was incarcerated-in jail,
when was the statement taken f
A. He was put in one afternoon, and the statement was
t~ken the next night. He was put in Tuesday, late Tuesday, and the statement was taken after supper Wednesday
night.
Q. Who was present besides you when that statement was
takenf
A. Trooper H. V. Boone and Dr. Kegley were present all
of the time, and the Sheriff was there most of the time; he
left on some business before it was finished.
By Mr. Dillow: If your Honor please, I rise to suggest a
conference at this period between the Court and the counsel.
By the Court: All right. You gentlemen of the jury may
stand aside in your rooms. And, Sheriff, let the witnesses
come out for a while; tell them they can relax.
(In Chambers at 10:40 o'clock a. m.)
By the Court: All right, gentlemen. What is it?
By Mr. Dillow: Well, your Honor, the Compage 263 ~ monwealth was about to get into what appeared
to be an examination of the offieer for the purpose of presenting to the jury what purports to be a statement in the nature of a confession, at least heretofore referred
to by the Commonwealth's A ttornoy as a "confession,"By Mr. Boggess: Or a statement now.
By Mr. Dillow: -and therefore the very nature of the
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thing seems to us should require the Court to satisfy itself
of the manner in which the statement was obtained, and to
determine its admissibility in evidence before allowing the
jury to hear it.
By the Court: Too much about iU
By Mr. Dillow: Yes, sir.
·. By Mr. Boggess: Answer him, Mr. Burton on that. We
aren't ready to admit it.
·
By Mr. Burton: I might say this to counsel representing
the defendant: That Sgt. Helsabeck was there at the time
this statement was made and propounded the questions to, or
at least some of the questions, to the defendant, Ralph A.
Newberry. It also appears that Dr. Keg·ley and Sheriff Price,
perhaps Trooper H. V. Boone, was present, I bepag·e 264 ~ lieve. I was going· to merely lay the foundation
by Sgt. Helsabeck that this was a free and voluntary statement made in his presence, and in the presence
of the other gentlemen, by the defendant; that there was no
intimidation, threats, duress or otherwise exercised over or
upon the defendant to get him to make that statement; and
that there was like.wise no promises or inducements of any
sort made to get him to make it; but what is contained in it
was made while he was in his right mind and mentally alert,
and what be said be said freelv and voluntarily. And that I
was going to st.op then with Sgt. Helsabeck arid not attempt
to introduce the ·statement at that time; although, I think,
we could introduce it by him.
But we expect this afternoon~ at about 1 :00 o'clock, to put
Dr. George B. Kegley of Bland on the witness stand, who
happened to be present-and who is a physician-at the time
this statement was made, and who will testify that the defendant, Ralph A. Newberry, was mentally alert, in his right
mind, and that. he made that statement freely and voluntarily,
and of his own free will and accord without any duress being
. exercised upon the defendant; and without any promises of
hope or reward or leniency being· held out to him. And that
Dr. Kegley likewise will say that it was a free and voluntary
statement. And at that time then we wanted to offer the
statement, or alleged confession, in evidence by the doctor because he took it down on the tvpewriter himself at the time.
By the Court: -Dr. Kegley did?
page 265 ~ By Mr. Burton: Yes, sir; he did. I was merely
asking this witneRs the groundwork.
By Mr. Bog·g·ess: Laying the ground.
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By Mr. Snidow: And, if yom· Honor please, that is the
very vice in the position of. the commonwealth: ~o go ahead
there in the presence of the jury and inquire of the witness
about a confession.,
By Mr. Boggess: No; he didn't call it a confession.
By Mr. Snidow: Well, he didn:'t call it a confession, but
that is what it amounts to. A statement then, if you prefer
to call it a statement; and it was freely made and voluntarily
made, and all of those requiRites in the presence of the jury.
And I submit that those are matters for the Court to determine· out of the presence of the jury, we]~, whether or not it
was freely made and voluntarily made.
By Mr. Boggess: Call him in here.
By Mr. Dillow: The statement itself, your Honor, that's
the last thing. But it's the provinre of the Court, and the
Court alone, to hear everything which the Commonwealth has
to say to qualify the statement. And it's impage 266 ~ proper to be examining a witness in the presenc(}
of a jury about a paper, or an alleged confession,
and then later on the Court might determine. that it ought 11ot
to go in. It sometimes leaves a bad impression on the jury.
Your Honor ought to hear everv witness that the .Commonwealth expects to introduce here. to show those things; and
then it's for your Honor, in your sound discretion as a Court,
to way whether or not this paper:-·
By the Com-t: Is admissible T
By M:r. Dillow: -is admissible. ·when you say it's admissible, it's read, and it speaks for itself. Now, until the qualification has been fixed here, in keeping with our jurisprudence in Virginia on tl1is subject1 this jury ought to hear
nothing whatsoever with regard to it. That goes as to Sg'L
Helsaheck who propounded the questions; it would g·o to Dr.
Kegley. And may alJ sorts of things come up here; the doctor may be asked, well, about the man's condition at the time
he made this alleged statement; he may he asked what sort
of medicines had been administered to him, if any. and as to
his sobriety, and all that sort of tbing; so that the· Court can
look at the wl10le thing and ~ay whether or not the paper referred to ought to be allowed to ~o in as evidence to the jnry.
By Mr. Burton: Now let me ask your Honor
page 267 ~ this question and make t11is observation: Our
Courts have passerl upon it. I have no objectio11s
to the Court hearing-or the ComrnonwN1lth bairn 't-in chambers the evidence with reference to whethc-r 01· not this state-
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ment., or alleged confession, is admissible in evidence. But
if the Court then determines that it is, then we certainly have
the right, under the law, to show to the jury-and they have
a right to pass upon that-as to whether or not it was a free
and voluntary statement. Because under the law of Virginia,
and our State, and other States-all States, so far as I knowif there is any question that there was any duress, undue influence or any threats or promises held out to this defendant
-and if they contend that-then the jury in properly passing
upon this confession or statement, if the permits it to go in,
are entitled to know all the facts and circumstances surrounding it. I don't know whether these gentlemen claim that it
was obtained under adverse circumstances to their client or
not; but I want to make that observation.
By the Court : vV ell, we might do that ; might do that.
By Mr. Burton: ·well, your Honor, the law says-and it's
plain-I've just been through a murder case and I've looked
at both Virginia and -v,.rest Virginia law-an important case;
tried it last month; got to try it again on the 9th, I'm sorry
to say, where the law is, and the Court will have to instruct
the jury that if they believe from the evidence that this statement was not free and voluntary in every respect,
page 268 ~ and that there were-in all Virginia cases; your
most recent ones-if there was any undue influence, duress or anything else exercised upon this man to invite him to make this statement, then they shall not consider
the statement., or they shall give it such weight·in their opinion as they may deem· it entitled to. That's your law; the
same as ours. That's your Virginia cases; recent Virginia
cases.
By Mr. Snidow: Now, if your Honor please, the admissibility of an alleged confession is a question purely for the
Court to decide.
By the Court: The weight of it is for the jury.
By Mr. Snidow: And the weight of it is for the jury. And
the Court determines the admissibility of it out of the presence of the jury. In all justice, you can't wipe out impressions made upon the mind of a juror when he's once heard it.
By the Court: Well, of course, the jury would not hear
the statement itself until its admission; they would hear argument as to its admissibility.
By Mr. Snidow : Well, counsel was going ahead in there,
and I don't know how far he would carry it. I'm just surmising what he would have done. He would have gone on,
"Did the defendant voluntarily and willingly make a confes-
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page 269

~

sion in your presence?'' '' Oh, yes.'' Well,
what's the use.
By the Court: "Make a statement." That's
the word he used.
By Mr. Dillow: Well, that's what it was coming to.
By Mr. Snidow: ,,7ell, that's a matter for the Court to
hear out of the presence of the jury, to determine the admissibility of the alleged confession in writing. If the Court does
admit it, then the witness goes before the jury and answers
every question that they ask him regarding it.
By the Court: I believe that would be the safer course.
By Mr. Burton: All right. Tell Numa Helsabeck ~o come
in.
By Mr. Boggess: Wait a minute. Going to have the evidence twice ; once in here, and outside?
By the Court: That's so.
By Mr. Burton: We shall do it as your Honor wants it
done.
By Mr. Dillow: That's the way it's always done.
By Mr. Boggess: Never heard of it.

page 270

~

SGT. NUMA HELSABECK,
was called into chambers, out of the presence of
the jury, for additional examination.
. DIRECT EXAMINATION.

By Mr. Burton:
Q. Sg't. Helsa beck., were there any promises held out to
the defendant, Ralph A. Newberry, to get him to make this
statement?
A. No, sir; there was not.
By Mr. Snidow: If your Honor please, I object to the form
of the question. It's leading.
By Mr. Burton: It has to be, your Honor, under the law.
By Mr. Snidow: It doesn't have to be. You can state the
.circumstances under which it was made.
By Mr. Dillow: We suggest that it would be better practice to follow here to let the officer now, who is in the presence of the Court, state of his own accord everything that he
knows in connection with this matter, and let the Court then
have an opportunity to judge it as coming_ direct from Sgt.
Helsabeck.

Ralph A. Newberry Y. Commonwealth of Virginia.

i 59

Numa H els ab eek.
By Mr. Burton: Well, thank you, gentlemen. Not ever
seeing or doing this before, I '11 ask the Court to strike that
question.
page 271

~

Q. Sgt., what happened, what was said, what
was done Y Tell us all about the surrounding circumstances and facts before Ralph A. Newberry, the defendant, made that statemenU Any objection to that question, I
wonder?
A. Sheriff went upstairs in the jail and brought Ralph A.
Newberry down into the living room, which is in the right
side of the jail going into the jail door, and seated him in the
living room. I told Ralph A. Newberry that I would like to
question him with reference to the death of his wife, that we
were making him no promises, we were not going to threaten
him, abuse him or force him to make any statements; anything he said would have to be of his own free will, and that
it might or might not be used against him in a court of record.
And emphasized this fact time and time again before he made
any statement to us, that whatever he said would have to be
said of his own free will and accord, and that we weren't
forcing him to say anything. We weren't promising him anything; and that if he said anything, that it might or might not
be used against him in court.
By Mr. Boggess: Excellent.
By _Mr. Burton:
Q. Did any of the other persons there present, Dr. George
B. Kegley or Sheriff W. M. Price or Trooper H. V. Boone, in
your presence, or in your hearing, and in the presence and
hearing of the defendant, make any promises to him in any ·
way?
A. No, sir; they did not.
page 272 ~ Q. Did you or Dr. George B. Keg·ley, Sheriff
Price or Trooper H. V. Boone make any threats
against him in any way Y
A. No, sir ; we did not.
Q. At that time would you tell us whether the defendant,
Ralph A. Newberry, was drunk or sober?
A. He was sober.
Q. Will you tell us., as far as you can from your observation of Ralph A. Newberry, what his mental condition was
with reference to whether or not he appeared sane or insane?
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A. He seemed to be perfectly normal. He appeared to be
a little nervous; that was all that I saw about his aetions.
Q. So far as you know had he had anything whatsoever to
drink that day?
A. As far as I know, he had not. There was no odor of
any alcohol about him.
Q. Did you detect any signs or evidences of his being irrational in any manner?
A. No, sir; only a slight bit nervous.
Q. Did he talk on that occasion freely Y
A. Yes, sir.
Q. Did Dr. George Kegley use the typewriter in taking
down what he said?
A. Yes, sir ; he did.
Q. Did you propound to him certain questions which are
contained in that statement?
A. Yes, sir ; I did.
page 273 ~ Q. Did he sign that statement?
A. Yes, sir; he signed the statement and numbered the pages and initialed after each number, and he made
one or two corrections and initialed those.
Q. Did he read that statement before he signed iU
A. Yes, sir.
Q. Did he initial the first pag·e of that statement?
A. Yes, sir.
·
Q. How did he initial it?
A. He put a one, and a dash, R dash and an N.
Q. What is the "R and the dash and the N" for?
A. Ralph dash Newberry.
Q. On the second page of that statement-did he read thatf
A. Yes, sir.
Q. Did he, himself, write on the second page of that statement?
A. Yes, sir; he changed one word from ''think'' to '' Imow, ''
and put an ''R" and an "N" after that.
Q. And that appears in the second line on the second page?
A. Yes, sir.
Q. Is that in his handwriting?
A. Yes, sir.
Q. And did he read that second page?
A. Yes, sir.
page 274 ~ Q. Did he make that correction of his own free
will and" accord?
A. Yes, sir.
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Q. And did he write anything else on the second page of
that statement?
A. He put a "2 '' indicating "second page," and his initials
''RN" after that.
Q. He did that himself f
A. Yes, sir.
Q. Did he read the third page.of that statementA. Yes, sir.
Q. -before he signed it f
A. Yes, sir.
Q. Did he make any .corrections on the third page of that
statement?
A. Yes, sir; down just a little below the middle he changed
a word; scratched the word., scratched through the word
"khaki," and put "0. D.," and his initials after that "RN.''
Q. Did he put anything· lese in his own handwriting on the
third page of that statement?
A. He marked that page three, put a "3" and his initials
"RN" after that.
Q. Did he read the fourth page of that_,statementA. Yes, sir ; he did.
Q. -before he signed itf
A. Yes, sir.
..
page 275 ~ . Q. Did he do any writing on the fourth page of
that statement?
A. Yes, sir; he put a "4" indicating fourth page, and his
initials "RN" after that.
Q. I notice at the bottom of that statement it says ''Ralph
A. Newberry" and a line over that name,_and written in pen
is "R. A. Newberry." Who did thaU .
A. He wrote that on there himself in pen.
Q. Before or after he read the statement and made the corrections which you have testified about?
A. After he had read it and made the corrections he signed
it.
Q. And at the bottom of the fourth page, and to the left
of R. A. Newberry 's signature, there appears as witnesses
"Sgt. Numa Helsabeck." Is that you?
A. Yes, sir. .
Q. You signed your name there in his presence?
A. Yes, sir.
.
Q. And on another line below yours i.s '' Trooper H. V.
Boone.'' Is that Trooper H. V. Boone's signature?
A. Yes, sir.
>·
Q. Do you know his sig·naturef
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A. Yes, sir.
Q. And did he sign that in your presence?
A. In my presence and in the defendant's presence.
Q. And on the line below there is ''G. B. Kegpage 276 ~ ley, 1\1. D." And above that written in typewriter,
is signed in pen "G. B. Kegley." Is that Dr.
George B. Kegley 1
.
A. Yes, sir; he signed that.
Q. Did be sign that in your presence and in the presence
of the other gentlemen Y
A. Yes, sir.
Q. On that occasion was the defendant treated with courtesy?
A. Yes, sir ; he was.
Q. Did you ask him the questions, or some. of the questions,
which appear on the four pages of this statement Y
A. Yes, sir.
Q. A number of these questions start out by saying, '' Sgt.
H." Who·is thaU
A. That's indicating that I asked him a question., ''Sergeant
Helsa beck. ''
· Q. Then following such questions in a number of places
'' Ralph, colon, and then an answer.'' What does that indicate?
A. That indicates that Ralph answered the questions which
I bad asked him, and the answer is written out by his name,
"Ralph.''
.
Q. Did you s£,e Dr. George B. Kegley take these answers
down as-take these questions down as you asked them, and
did you see him take the answers down of the defendant in
response to your questions Y
A. Yes, sir; I did.
page 277 ~ Q. Did he do that accuratelv?
A. Yes, sir.
~
Q.. But ·after he did it, and before the defendant signed it,
did he read each and every page?
A. Yes, sir.
CROSS EXAMINATION.'
By Mr. Snidow:
Q. What time in the day was this writing taken?
A. It was after supper; possibly 7 :00 o'clock.
Q. On what date?
A. It was on January 12th, 1949.
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Q. How long had Ralph Newberry been in jail at that time!
A. Approximately 24 hours.; all-a little over 24 hours.
Q. Up to that time had he conferred with counsel T
A. Not that I know of. I'm not sure ; he may have called

on the phone. I don't know about that.
Q. Had he had an opportunity to confer with counseU
A. Yes, sir.
Q. "What counsel?
A. I'm not sure that he did confer with counsel. But the
Sheriff would have let l1im use the phone any time he desired.
Q. Did he do it thoug·h?
A. I'm not able to sav whether he did or not.
Q. Were you there at ~the time he was put in jail 1
A. Yes, sir.
page 278 ~ Q. Did you make the arrest T
A. No, sir. Captain Crews and Sheriff Price
made the arrest. I was present when the arrest was made.
Q. For what offense was he arrested?
A. For the murder of Catberyne A. Newberry.
Q. Where is the warrant f
A. ·where is the warrant now?
Q. Uh-hum?
A. I suppose it's in the court.
Q. What was bis condition at the time of his arrest1
A. He was very drunk.
Q. How drunk!
A. So drunk that be was led around iu the yard trying to
sober him up before he was brought to jail and the doctor's
office.
Q. How long after J1e was arrested before he was put in
jail?
A. I don't know that I can tell you exactly. He was brought
to Bland and taken to the doctor's office; the doctor treated
him, and he was taken to the judge's office and the warrant
was secured from there; then l1e was put into jail. Covered
a considerable time.
Q. No warrant was secured until after bis arrest, do you
mean to say1
A. That's correct; yes, sir.
Q. "What was his condition when be was locked
page 279 ~ up in jail 7
A. The doctor bad sobered l1im up considerably.
.
Q. Well, how long a period did that takei
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A. It brought the sweat out on him right now. I never saw
a man sobered up that fast in my life.
Q. How long did it take¥
A. Five minut~s. He gave him two shots and he broke out
in a cold sweat all over, and he was sober. That's the quickest
I ever saw it done.
Q. He was extremely intoxicated Y
A. When we left.
Q. How about his ability to walkY
A. We had to help him up the stairs. When he came down
he was walking by himself.
Q. And in five minutes 1
· A. Well, I wouldn't say exactly five minutes. We probably
stayed in the doctor's office-he may have been up there ten
of fifteen minutes; but it was long enough for him to give him
two shots.
Q. And then he was taken to jail?
· A. He was taken from there to the judge's home, and there
the warrant was secured.
Q. Had he at that time-up to the time he was put in jailhad an opportunity to confer with counsel Y
A. He hadn't asked to, that I know of.
page 280 ~ Q. Uh-hum. And it was late in the afternoon
the next day when he made the statement that
youA. Yes, sir; it was after supper, approximately 7 :00 o'clock.
Q. Did he ask for an opportunity to make that statement,
or was he j"µst brought downstairs and the statement taken
from himY
A. He said he was ready to make a statement.
Q. Who did he say that tot
A. In my presence and Sheriff Price.
Q. What led him to that? Was he asked any questions?
A. We asked him if he wanted to make a statement.
Q. Who asked him that question?
A. The Sheriff and I both asked him if he wanted to make
a statement.
Q. Where was he at that time?
A. He was in the cell upstairs in jail?
Q. Locked up?
A. Yes, sir.
Q. How long after that statement was-made before he signed
this paper?
A. Well, possibly it was two hours.
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Q. Who actually wrote that paperY
A. Dr. Kegley typed the papers.
Q. Did you hear the defend ant's answers to the questions

that were asked him?
A. Yes, sir.
Q. Do you mean to tell the Court that the full
questions and the full answers, every word in the questions
and every word in his answers, is in that statemenU
A. To the best the doctor could take it down.
Q. I'm asking you if you mean to say that that papers contains every word of the question which was asked him and
every word of his answer to it Y
A. Yes, sir.
Q. You state on oath that you were present and that that
paper contains every word of every question which was asked,
and every word of every answer that was given t
A. Yes, sir; that was the question and those are the answers.
Q. Does every question contain every word that was asked,
and does every answer contain every word of the answer?
A. To the best of my knowledge.
Q. I'm asking you to state the fact whether it does or not.
page 281

~

By the Court: Well, the witness has answered "To the best
of his knowledge". That's as far as he'd have to go.
By Mr. Boggess: And the man read it and corrected it.
By Mr. Dillow: He first said it was the best the doctor
could take take it down.
page 282 ~ By the Court: And then he said '' To the best
of his knowledge''.
By Mr. Dillow : He :first said '' To the best the doctor could
take it down''.
By Mr. Boggess: I say that the defendant read it; he read
it and initialed it, and numbered it, and made the changes.
By Mr. Snidow ( continues examination) :
Q. Now, you have got another paper from Sam, haven't
youf
By Mr. Boggess: "\Ve object to that.
By Mr. Burton: Yes; we do.
By Mr. Boggess: Right now we object to that. There's no
place for it.
By Mr. Snidow: I think it's important.
By Mr. Boggess: There's been no proof of it.
By Mr. Snidow: I think it's important.
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By Mr. Boggess: There's been no proof of it.
By the Court: On this hearing, I think the objection is sustained. I don't think it has anything
to do with this statement.
By Mr. Snidow: Counsel for the defendant, Ralph Newberry, objects and excepts to the ruling of the Court on that
question in sustaining the objection, and submits that it is
important, that it is relevant, that it is material, and that
the defendant has the right now to know whether or not these
people, who claim to have taken a statement from him at that
time, had in there possession a previous statement made by
his brother and co-defendant in this same indictment.
By Mr. Boggess : We might save some time by not being
so impetuous. The defendant says he did n_ot take the statement-I mean, the witness whispered to me that he did not
take the statement of Sam and was not present when it was
taken. So you can't get it out of him, even if it were admissible.
By Mr. Dillow:. Let me ask a question.
By the Court: Certainly.
page 283

~

By Mr. Dillow (continuing cross examination):
Q. Sgt. Helsabeck, at the time the statement was taken from
Ralph A. Newberry, did you know that a statepage 284 ~ ment had been taken from Samuel L. Newberry
about twenty-four hours prior to the statement
made by Ralph A. Newberry¥ Did you know that that had
been done¥
A. Yes, sir.
Q. And you knew that Samuel L. Newberry, did you not,
had signed a written detailed confession in which he exonerated, in which he confessed to having killed Mary Catheryne
Newberry and exonerated anyone else from having any connection with iU You knew thaU
By Mr. Burton: We object; the Commonwealth does. ~ ·
By Mr. Boggess: He can't pass on the exoneration.
By the Court: Well, the question was whether he knew
that statement had been made.
By Mr. Dillow: Did you know that had been done?
,
By Mr. Boggess: No; the question was phrased asking him
of having exonerated.
By the Court: vVell, the witness c.an answer he knew that
or not. Well, let the witness answer.
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By Mr. Dillow (continues examination):
Q. Did you know that, Sgt. Y
page 285 ~ A. I knew that a statement had been made by
Sam.
Q. Had you read it Y
A. At that time I don't know whether I had or not.
Q. But you knew what it contained Y
A. I knew about what it contained; yes, sir.
Q. And you wanted to know the-the real object of getting
the statement from Ralph, Sgt., as far as you and the officers
were concerned,-which I don't criticize-was for the purpose
of delving into it further and seeing what Ralph knew about
H 1 That's the object of it, wasn't it?
.
A. "\Ve wanted to thoroughly and completely investigate the
case before we were satisfied.
Q. Yes, sir. And at that time you took the statement from
Ralph, you knew, and the other officers knew, and Dr. Kegley
knew that Samuel Newberry had confessed to this killing!
A. I knew that he had made a statement.
Q. Isn't it a matter of fact, to refresh your memory, didn't
you there in that room have Samuel L. Newberry's written
confession in your hand before you and referred to it as you
went along questioning and examining Ralph, to refresh your
memory? Didn't you have that there with you?
A. I don't recall whether I did or not.
Q. But you knew of its contents at the time Y
A. As I said before, I knew most of what was in it; but I
don't know at that time whether I read it or not.
Q. But you did know that Sam had confessed to
page 286 ~ the killing, or did you?
A. I knew approximately all that there was in
the statement.
Q. Then, if you knew that, then you· knew that he had confessed to the killing, didn't you, at the time you took Ralph's
statement?
· A. Yes, sir.
Q. Did you inform Ralph of the fact that Samuel L. Newberry, bis brother, had made such a statement at the time
you took his statement?
· A. I don't think we informed him of what Sam had put
in his statement; no.
Q. You did not inform Ralph of anything in connection with
Sam's statement, or you did not inform him of the fact that
Sam had made any statement at all, did you?
A. I think he was aware of the fact that Sam had made a
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statement; but I don't recall how much of it we revealed to
him.
. Q. Well, Ralph was given two shots, as you refer to it, by
Dr. Kegley, which apparently had the effect of sobering up a
very drunken man in :five-fifteen minutes. You took him
on the way to Mr. Kegley's house to get a warrant, and thence
to jail. Did Dr. Kegley prescribe any further medicines of
any kind for this boy, and was the defendant or any of you
officers furnished with any medicines to be thereafter administered to him Y
A. I think the doctor gave the Sheriff some pills
page 287 ~ to give to him.
Q. Were they given to him thereafter?
A. I don't know about that. The Sheriff will have to tell
you that.
Q. But the doctor did give, did further furnish Sheriff
Price, in whose custody this man was placed in jail, with
medicine for Ralph Newberry?
A. Yes, sir.
Q. Do you know whether Ralph was supplied with any liquor
in the Bland County Jail on Wednesday of the day that he
made this alleged statemenU
A. I-not of my own knowledge, I don't; no, sir.
Q. Well, of what knowledge do you have it; what knowlodge
do you have of iU You say "Not of your own knowledge".
The Court, I'm sure, would like to know if you have any knowledge.
By Mr. Boggess : It would be purely hearsay.
By Mr. Dillow: Well, let's hear if it is hearsay. We're
out of the presence of the jury; we'll pass on it.
By Mr. Boggess: He said "Not of his own knowledge". He
heard something; that's wrong for the defendant and anybody else involved about it. You get that from Sheriff Price?
By the Court: Well, this witness can answer
page 288 ~ whether he knows or or not. If he doesn't know;
he doesn't know.
By Mr. Dillow:
Q. vVhat did you mean by "Not of your own knowledge",
Sgt.?
A. I don't know whether he was or not.
Q. Well,A. I wasn't there ; I didn't see him get any.
Q. Was anybody in charge of him, officially in charge of
him, involved, or informed you that they had given him liquor?
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A. Yes, sir ; the .Sheriff did.
Q. Sheriff tell you he gave him liquor f
A. Yes, sir.
Q. Did he tell you the reason he gave him that liquor, or
that the boy was in a terribly bad shape and the Sheriff was
trying to help the man in his terrible physical and mental
condition, and that that's the real reason? I'm not trying to
criticize anybody for it, Sgt. It's a fact; that's a fact, isn't
iU
A. The Sheriff said that the doctor wouldn't let him give
him any more pills the next morning, the way I remember
what the Sheriff said.
By the Court: Suppose we wait and see what the Sheriff
has to say about that.
By Mr. Dillow: I think that's all we want to ask him.
The witness stands aside.
page 289

~

Note: (At 11 :30 o'clock a. m. all parties returned to the courtroom to permit the jury to recess for lunch until 1 :30 o'clock p. m.) (The Court, counsel
and the defendant returned to chambers, out of the presence
of the jury, for additional examination of witnesses.)
In Chambers at 11 :35 o'clock A. M.
TROOPER H. V. BOONE,
recalled by the Commonwealth for additional examination,
out of the presence of the jury, testified as follows:
DIRECT EXAMINATION (continued}.

By Mr. Burton:
Q. You are the same Trooper H. V. Boone who has heretofore testified in this case f
·
A. Yes, sir.
Q. And has been sworn as a witness to testify!
A~ Yes, sir.
Q. Trooper Boone, I hand you here what purports to be a
four-page statement taken from the defendant, Ralph A. New.,.
berry, on January 12th, 1949, and signed by "R. A. Newberry'', and witnessed by '' Sgt. Numa Helsabeck, Trooper
H. -:V. Boone and G. B. Kegley". Will you examine those

170

Supreme Court of Appeals of Virginia

H. V. Boone.
pages containing four sheets to ascertain whether or not that
was the statement made by Ralph A. Newberry, the defendant,
on that occasion Y
A. Yes, sir.
Q. Where was that statement taken?
A. In the jail in Bland.
Q. Were you present when that statement was
page 290 ~ taken from the defendant?
A. Yes, sir.
Q. Who else was present?
Ar Dr. Kegley, Sgt. Helsabeck and, I think, probably the
Sheriff was there part of the time.
Q. That's Sheriff Price?
A. Yes, sir.
Q. Where, with reference to· the jail, was the statement
taken; upstairs or downstairs?
A. Downstairs.
Q. Will you please relate to us as best you can remember
what, if anything, was said by any of the persons present
to the defendant, Ralph A. Newberry, prior to the time he
made that statement?
A. Ralph was advised that anything that he-any statement that he might make could or could not be used for or
against him in court; 'the Sheriff himself told him that he
didn't have to make any statement; and Sgt. Helsabeck advised him before starting the statement that he didn't have
to make it, it must be free and voluntary, without any inducement.
Q. Did he-have you finished, Trooper?
A. Yes, sir.
Q. Did the defendant say then, or at any time, whether
he did or did not want to make that statement?
A. No, sir ; not as I remember.
Q. Did he make that statement contained in
page 291 ~ those four pages in your presence?
A. Yes, sir.
Q. In your presence, and prior to the time he made the
statement, was there any duress in the way of threats or intimidation in any manner held out, or exercised upon the defendant?
A. No, sir.
Q. Was he promised anything to get him to make that
statement by you or any of the other officers present?
A. No, sir.
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Q. What statement he did made there, was that free and
voluntary, and of his own free will an4 accord?
A. Yes, sir.
Q. What would you say with reference to his mental condition at the time he made that statement, if you observed
him and can say?
·
A. I would say that he was normal; sober.
.
Q. What could you say with reference to whether or not
he was mentally alert, or otherwise?
A. I would say that he was mentally alert.
Q. Did you observe anything about him, or his conduct there
on that occasion, that would lead you to believe that he didn't
know what he was doing?
A. No, sir.
Q. Did he read the first page of this statement before he
signed iU
A. Yes, sir.
page 292 ~ Q. Did he write any on the first page of that
statement?
A. Yes, sir.
Q. Vfhat did he write?
A. He has made "1-RN".
Q. How and by what means did he do that Y
A. With a fountain pen..
Q. You saw him do that?
A. Yes, sir.
Q. I hand you the second page of that statement and ask
you if he read that page bet:,ore he signed itY
A. Yes, sir.
Q. Did he make any corrections or do any writing on that
page before he signed iU
A. Yes, sir.
Q. What?
A. Number the page and has a dash'' RN''; he has scratched
out the word "think" which is typewritten, and has written in
''know''-k-n-o-w; and has "RN" after that.
Q. Did he do that himselfY
A. Yes, sir.
Q. By what means, a pen or pencil Y
A. Pen.
Q. I hand you the third page of that statement and ask
you if he read that page before he signed it?
A. Yes, sir.
page 293 · ~ Q. Did he write any ol}. the third page of the
statement?
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A. Yes, sir.
Q. What did he write Y
A. ''3-RN"; he has scratched out the word "khaki", and
put "0. D. ", and "RN".
Q. He made that correction himself?
A. Yes, sir.
Q. And in his own handwriting?
A. Yes, sir.
Q. And with a pen?
A. Yes, sir.
Q. I hand you the fourth page of this statement and ask
you if he read that page before he signed it Y
A. Yes, sir.
Q. Did he do any writing upon the fourth page of that
statement?
A. Yes, sir.
Q. What writing did he do on the fourth page of that statement!
A. He has made the symbol here for number 4, "RN", and
signed it "R. A. Newberry".
Q. Did you see him sign iU
A. Yes, sir.
.
Q. Had he read the entire statement and made those corrections which you have testified about before he did sign iU
A. Yes, sir.
page 294 ~ Q. Was Sgt. Helsabeck there when he signed it?
A. Yes, sir.
Q. Did Sgt. Helsabeck sign hjs name as a witness in your
presence and in the presence of the defendant Y
A. Yes, sir.
Q. I believe your name appears there as a witness?
A. Yes, sir.
Q. Did you sign your name there?
A. Yes, sir.
Q. Did you do that in the presence of the defendant and in
the presence of Sgt. Helsabeck and Dr. George B. Kegley?
A. Yes, sir ; I did.
.
Q. There appears another signature on there as a witness,
in which was written on the typewriter "G. B. Kegley,
M. D.", and above that "G. B. Kegley". Did Dr. Kegley sign
that?
A. Yes, sir.
Q. Did he do that in your presence and the presence of
the others, and in the presence of the defendant Y
A. Yes, sir.
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By Mr. Burton: You may take the witness.
CROSS EXAMINATION.
By Mr. Dillow:

Q. Dr. Kegley is the coroner of Bland County?
A. Yes, sir.
Q. And Dr. Kegley was there acting as coroner
page 295 ~ of Bland County on this occasion f
A. He was there Y
Q. And lie was the coroner of Bland County?
A. Yes, sir.
Q. He continued to act in this case by an examination of the
dead body and all those other things incidental to the case,
didn't he?
A. He examined the dead body and was with me at the
home.
Q. And was also present on a previous occasion when a
statement was taken from Samuel L. Newberry about twentyfour hours before the Ralph Newberry statement; that's correct, isn't it?
A. Yes, sir.
Q. Were yon present when the Samuel Newberry statement
was taken?
A. Yes, sir.
Q. And so was Dr. Kegley?
A. Yes, sir.
Q. And he performed the same general duties in connection
with that proceeding as he did in this?
A. He did the typing.
Q. He did the typing?
. A. Yes, sir.
Q. Sgt., did I understand yon to say that Ralph A. Newberry, prior to the time he made this statement,
page 296 ~ was told that any statement which he made," Any
statement which yon might make could or could
not be used against you in court?" Is that right?
A. Yes, sir; that's the essence of it.
Q. Who informed him of that?
A. Sgt. Helsabeck.
Q. Repeat to the Court what Helsabeck said to Ralph.
A. I don't know that I could tell you word for word.
Q. Well, tell us as you understood it, the best you can. I
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know you couldn't word for word to save your life; I wouldn't
be unreasonable enough to expect you to. But you do your
best.
.A.. He was told he did not have to make. a statement, that
it must be free and voluntary, and that there was no promises
being held out to him whatsoever; and anything that he might
make could or could not be used as evidence in court, for or
against him.
.
Q. '' Could or could not be used in court, for or against
him?"
A. Yes, sir.
Q. Now then, after the statement was written up, these
initials on the four pages to which you have referred, at whose
suggestion did Ralph Newberry initial each sheet of the pages?
A. Sgt. Helsabeck, as I recall it.
Q. Sgt. Helsabeck then had him to initial, as you have indicated, and as those sheets show; each sheet 7
A. Yes, sir.
Q. For what purpose did you gentlemen gather
page 297 } at the Sheriff's living room on the evening of the
11th when this statement was taken 7 How did you
happen to be there T
A. The statement of Sam or Ralph?
Q. Ralph. On the 11th, or was it the 12thY
A. Ralph's was taken the 12th.
Q. (To the reporter) Kill that, Marcus, and put it the 12th.
Then for wh~t purpose were you gentlemen assembled in the
living room on the lower floor of the jail on the evening of
the 12th when Ralph's statement was taken 7
A. On the 12th we had-going back a little before that time,
we had been out working that day and found some evidence
that wasn't contained in the statement previously taken; and
we had given Samuel Newberry a chance to correct any statement·or change anything in his statement. And I had taken
Sam back upstairs myself, and Jack (or Ralph) told me
that if I would let him talk to Sam that he would go down
and tell the truth. And I told him that he could tell the
truth without talking to Sam. And about that time the Sheriff
came up the steps; and as I recall it, I had the keys-I locked
Sam back up-and I don't know whether I unlocked the door
or not, I couldn't say, for Ralph.
Ralph walks over to the cage and tells Sam he was going
downstairs and tell the truth about this thing, that it had gone
far enough. That's the words he used, to the best of my
ability; and he was brought downstairs.
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Q. After having told Sam ,"that this thing's gone far
enough, I'm going downstairs anµ t_ell the truth''!
page 298 ~ A. '' Going downstairs and tell the t:ruth; this
thing. has gone far enough~''
Q. Well, Sam had previously made a statement in your
presence-:... .
A. Yes, sir.
Q. -in which he admitted killing this woman; that is correst, isn't iU
A. Yes, sir.
Q. Was Ralph informed .by anybody; by your or anybody
else to your knowledge, of the fact th_at Sa~ had made a written statement in which he had admitted that he, Samuel L.
Newberry, 1killed the deceased?
A. I did not tell him, and I don't recall that being made
in my presence.

By Mr. Dillow: I think that's all.
The witness stands aside.
By Mr. Burton: Tell Sheriff Price to come in, please, sir.

SHERIFF WHITLEY M. PRICE·,
called as a witness in behalf of the Commonwealth, out of
the presence of the jury, being duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Burton :
Q. What is your name?
A. Whitley M. Price.
Q. Mr. Price, have you been sworn to testify
as a witness in this case?
A. I have.
Q. Where do you live?
A. Live in Bland, Virginia.
Q. What official position, if any,, do you hold in the County
of Bland, Commonwealth of Virginia?
A. Sheriff of the County.
Q. How long have you been Sheriff?
A. Four years.
Q. Were you such Sheriff on January 12th, 1949?
A. Yes, sir.

page 299

~
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Q. And as such Sheriff of Bland, are you also the keeper
of the jail of this county?
A. Yes, sir.
Q. Do you know the defendant, Ralph A. Newberry?
A. Yes, sir. Q. Was he, on January 11th, 1949, which would have been
Tuesd~y evening, about 5 :00 o'clock, placed in the jail of this
countyY
A. Yes, sir.
Q. Sheriff, were you present at Dr. Kegley's office on
Tuesday evening after Ralph had been brought from the Newberry home to Dr. Kegley's office around about 4 :00 or 5 :00
o'clock?
page 300 ~ A. No, sir.
Q. Was Ralph placed in the jail on Tuesday
afternoon around 5 :00 o'clock of January 11th, 1949 f
A. Well, around--sometime around 5 :00 o'clock, I'd say;
I have a record of it.
Q. Were you furnished by Dr. Kegley, or anyone else, with
any medicine to give Ralph A. Newberry?
A. Yes, sir.
Q. What were you furnished and by whom T
A. Well, I don't know what it is; it's some little pilh:;. Dr.
Kegley give me the pills and it has his name on the little
envelope.
Q. And when did he give them to you, if you remember or
recall Y
A. Tuesday evening, about 8 :00 o'clock.
Q. That was about three hours after the defendant had
been placed in jail Y
A. Yes, sir.
Q. And how did he direct you, if he did, to administer those
pillsY
A. He marked on the envelope that he give them to me in,
how to give them to him.
Q. How was that?
A. I believe one about every three hours, if he needed it.
Q. Did you give the defendant, Ralph A. Newpage 301 ~ berry, any of those pills from the time he was
placed in jail until the time he's alleged to have
made a statement in the jail office on the evening of January
12th, 19497
A. I did.
Q. How many did you give him?
A. I believe I give him one, maybe two.
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Q. WhenY
A. Around bedtime.
Q. On what day?
A. On Tuesday.
Q. The day he was placed in jail f
A. Yes, sir.
Q. Did you give him any more of those pills up until the
time he made this statement, the following day and the following evening?
.
A. No, sir.
Q. On the ednesday morning, January 12th, did you give
him anything else Y
A. Yes, sir..
Q. What did you give him Y
A. About a half an inch of whiskey in a water glass.
Q. How many drams would you say, or grams Y
A. I don't know what-I don't know just exactly what a
dram is.
Q. Well, maybe that is awkward.

,v

By the Court:
page 302 ~ Q. You might use ounces.
.
A. About that (indicating); about an inch,
Nearer an inch in a small water glass.
By Mr. Burton: (continues examination.)
Q. What time on Wednesday did you give him that?
A. Around 6 :30 or 7 :00 o'clock.
Q. In the morning!
A. Yes, sir.
Q. How did you happen to give it to him Y
A. Well, I went up that morning when I first woke up, and
Jack was at the doorBy the Court: (interposing)
Q. Is that "RalphY"
A. Yes, sir. Ralph was at the door to his cell, and I spoke
to him, and he said he was awfully nervous, was tore all to
pieces and he didn't sleep and that he asked me to give him
another pill. And I told him I couldn't because Dr. Kegley
had told me not to give him any more, but if he would get
aholt of Dr. Kegley, and he said so, that I would give him anything he said. And I told him that I would give him a little
whiskey if it would help him, if he would go ahead and eat.
He said he would try, if I would. And I went downstairs and
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got him just a little whiskey in a glass and put a little water in
it and handed it to him; and he taken it in both hands and
drank it and told me it was a lifesaver and he'd never forget me.
Q. You say that was about 6 :00 o'clock on
page 303 } Wednesday morning, the 12th of January Y
.
A. Between 6 :00 and 7 :00 o'clock, when I first
·woke up.
Q. Was he given any other pills, or any other sedativesliquor or anything else that you know of, outside of food,
between that time and the time he made this statement on the
evening of January 12th?
A. Not to my knowledge.
.
Q. Were you present, Sheriff, when he made the statement
in the jail office in the presence of Sgt. Numa Helsapeck,
Trooper H. V. Boone and Dr. George B. Kegley 7
A. I was there in the beginning of the statement, and it
seemed that they were almost through when I left.
Q. What-can you tell us about any conversations that may
have been had by you with the defendant, or any of those
other gentlemen with the defendant., prior to the time this
statement was made? Detail it as best vou can.
A. Let me ask him this question. You mean, any conversation that I had with Ralph Newberry before this statement was made Y
Q. Yes; immediately before it was made.
A. I had a conversation with him.
Q. Well, go ahead and tell us all you know about it, please,
sir.
·A. Well, Sam was taken back downstairs to correct anything that he wanted to correct on his statement,
page 304 } or make any any further statement he wanted to
make. And I·talked to Ralph in the jail at that
time while Sam was downstairs.
Q. Yes7
A. And I asked Jack if he didn't think he ought to tell the
truth about it, that I had been down to the home and had
found a part of the stories didn't check; and he said he was
willing to do that provided he could talk to Sam in his room
five or ten minutes. And I told him that I didn't think it was
fair to him or to the Commonwealth to do that, but he had a
perfect right to go down and make this statement of his own
free will if he wished to, that any statement he wanted to
make of his own free will and accord; and he said he wanted
to go down and make it.

Ralph A. Newberry v. Commonwealth of :Virginia.

-r:

lt79

Whitley M. Pr-ice.

And when they brought Sam back, he said he would go
down and make it; and Trooper Boone handed me the. key
and I unlocked the doors, and he walked over to where Sam
was and he says, "Sam, I'm going down and tell the truth
about this thing·." And went on downstairs. And Dr. Kegley was there, or come in in just a second if he wasn't already
there; and they proceeded with their statements.
Q. Did you hear any statement, Sheriff, down there made
by Sgt. Helsabeck, or anyone else, to the defendant., Ralph A.
Newberry, before he made that statemenU
A. I did.
Q. What statement, if any, do you recall Y
A. Well, they went through the usual details of explaining
.
to him the best they could, I suppose, that he
page 305 ~ didn't have to make it, and they wanted it made
,
free and voluntary ; and wasn't anybody asking
him for anything that he didn't want to make and volunteer
and tell himself.
Q. Did he proceed then to make the· statement?
A. He said he wished to do it.
Q. Did anybody there on that occasion~ in your presence
or otherwise, threaten him in any way to get him to make
that statement 7
· A. No, sir; they did not.
Q. Was he promised anything in the way of leniency or
otherwise to get him to make that statement?
.A. No, sir.
Q. Were there any inducements that you heard, either by
yourself or the other gentlemen in the presence of the def endant, to get him to make that statement?
A. No, sir.
·
.
Q. What statement he did make there on that occasion, did
he make it of his own free will and accord Y
A. Yes, sir; as far as I know, he did.
Q~ How long have you known the defendant?
A. Ever since he was a sma11 child.
Q. What do you have to say with reference to whether he
was intoxicated or otherwise at the time he made that statement!
A. I'd say he was not.
Q. What would you say with reference to his mental condition at the time he made that statement?
page 306 ~ A. He was all right as far as I could tell.
Q. From your observation of him, and from
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your talk with him., would you say that he was or was not
mentally alert Y
A. I'd say he was. Well, he was nervous.
By Mr. Boggess: I want that in the record for the defendant.
By Mr. Burton:
Q. All r~ght. That's all. Was he treated with courtesy
there, so far as you could see, by all present?
A. Yes, sir; he was.
Q. Did anybody mistreat him in any way that you observed?
A. No, sir.
By Mr. Burton: You want to ask him anything elseY
By Mr. Boggess: No, sir; I don't want to ask him anything
else. I think the Sheriff has been eminently fair.
CROSS EXAMINATION.
By Mr. Dillow:
Q. Sheriff, just a few short questions. .t\.s I understand it,
Samuel L. Newberry kept-Samuel L. Newberry made his
statement on Tuesday evening, about twenty-four hours before Ralph made hisY That's approximately correct?
A. Yes.
Q. That's what the other officers say.
page 307 ~ A. Well,Q. That's what the other officers say, and that's
what you say; it was late Tuesday evening?
A. Yes, sir.
Q. Say what you want to.
A. Sam made his statement after Ralph was brought to
jail.
Q. Yes. But Sam's statement was made Tuesday evening?
A. Yes, sir.
Q. The 11th? And Samuel's statement was likewise, in
the general way, was a free and voluntary statement?
Samuel's statement, I mean.
A. Oh, yes, sir.
Q. And Sam was perfectly normal when he made his statement?
A. Yes, sir.
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Q. And, in your opinion., was perfectly capable of making
a statement?
A. Yes, sir.
Q. And made his statement freely and voluntarily without
any promises of reward or fear, or anything of that sort, inducements? His was just as freelv made as Ralph's was?
A. Yes, sir.
·
Q. And you consider that Samuel was completely at himself, rational and capable of making an intelligent statement?
A. Yes, sir.
page 308 ~ Q. Now, then on Wednesday, the 12th of ,January, after having continued with your investigation in company with the other officers of the county and the
Commonw~alth, you, late Wednesday evening in company with
the other officers procured Sam from his cell in the jail and
brought him downstairs and asked Samuel if he, Samuel,
wished or desired to make any cI1ange in the statement which
he had made on Tuesday, the 11th; you did thaU
A. Yes, sir; or add to it.
Q. Or add to it, or take from iU
A. Yes, sir.
Q. And he said, ''No?''
A. That's right. Yes; he went down.
Q. But I mean he went down; but he said he did not care
or desire to make any change or alterations in his statement.
That's truer
A. He did take it and read it.
Q. He took it and read it again?
A. Yes, sir.
Q. And what did he say?
A. I can't tell you.
Q. Just can't tell me. Well, at any rate, he did not make
any further statement, or did not change the statement which
he had already made Y
A. Not in my knowing.
Q. Not in your knowledge?
A. That's right.
page 309 r Q. Now then, after that, you and Trooper
Boone took Samuel L. Newberry back up to his
cell; is that right T
A. I went upstairs and talked to Jack while they were after
Sam and he said he didn't have anything further more or to
do with his. I went upstairs and talked to Jack. ·
Q. And later on was it that Trooper Boone brought Samuel
back upstairs?
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A. That's right.
Q. And put him in his cell Y
A. That's right.
Q. That was a cell across from the cell in which Ralph
was?
A. That~s right.
Q. And they were in separate cells?.
A. Yes, sir.
.
Q. One on one side of the jail, and one on the other Y
A. Yes, sir.
Q. And they had been in separate cells all the time Y
A. Yes, sir.
By the Court: (interposing)
Q. Let me ask this question : Were they hidden from each
other in those cells, or were the cells open Y ·
· A. They were open.
Q. And just a corridor between them Y
A. Yes, sir.
- Q. Could they converse back and forth?
page 310 ~ A. They coul!l have.
By Mr. Dillow: (continues examination)
Q. Were there other prisoners in the jail at that time!
A. No, sir; not at that time.
Q. Not at that time?
A. I don't think so.
Q. Well, Whitley, you said a moment ago, as I understood
you, that Sam was brought back up and put in his cell, that
the door of Ralph's cell was opened and Trooper Boone
handed you the keys Y
A. That's right.
Q. You opened Ralph's cell door and that Ralph came out
of his cell and said to Samuel, '' Sam, I'm g·oing downstairs
and tell the truth." Is that right?
A. That's what he said.
Q. Now then, Whitley, Trooper Boone has just been in here
and testified that same thing, except Trooper Boone nsed this
language: "Sam,'' that Ralph said to Sam, "Sam, "-he
either said it one way or the other, but he said it at any rate'' Sam, this thing has gone far enough; I'm going downstairs
and tell the truth;'' or Trooper Boone may have said that
Ralph said, ''I'm going downstairs and tell the truth, Sam,
this is gone far enough." Is that correct!
A. Yes, sir; that's correct. That's correct.
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page 311

~

Q. That's correcU
A. That's correct.

By Mr. Dillow: I'm sure it is; I'm sure it is, sir. I'm sure
that you would remember that part.
Q. Whitely, Ralph had said to you previous to that time,.
"I'd like to have-Sheriff, I'd like to have five or ten minutes
alone with Sam Y''
A. Yes, sir.
.
Q. That's correct, isn't it T
A. Yes, sir.
Q. But you felt that that should not be done 7
A. I did; I didn't think it should be done.
Q. I think you were right. I don't think you should have;
and you didn't permit it?
A. No, sir.
Q. So those boys didn't have five or ten minutes alone or.
and other time, did they f
A. No, sir.
Q. Now, Whitley, I guess this is also for the record, is it
not., that at the time Ralph made his statement down in your
living room on the 12th of January, Ralph did not know, did
he, that Samuel had sig'Iled a written statement? You didn't
tell him so, did you Y
A. I didn't tell him he had signed a written statement.
Q. And none of the other officers told Ralph anything of
that sort in your presence, I don't suppose, did they?
A. No, sir. I told Ralph that Sam's statement, ·
page 312 ~ part of it, we couldn't figure to be true.
·
Q. Uh-bum. You toldA. But I didn't tell him he l1ad si~ned anything.
Q. You didn't tell him that he had signed anything. And
you didn't tell him what Sam's statement was, but simply told
him, Ralph, "We don't figure that some of Sam's statement is
trueY"
A. That's right.
Q. And Ralph then, to repeat it without cluttering up the
record-but to repeat it, to get it fixed-Ralph's statement
was to Sam, '' Sam, this thing's gone far enough; I'm going
downstairs and tell the truth.''
A. He just said he was going downstairs to tell the truth;
it had gone far enough and he would go down and tell the
truth.
Q. He said thaU
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A. Yes.

By Mr. Dillow: It all means the same thing. That's all,
Sheriff.
The witness stands aside.
Note: (Then and there a recess was declared for lunch at
12 :20 o'clock p. m. until 1 :00 o'clock p. m. after which the

Court, counsel and the defendant returned to Chambers,, out
of the presence of the jury, for the taking of further evidence.)
page 313

~

AFTERNOON SESSION OF FOURTH DAY.

DR. GEORGE B. KEGLEY,
called as a witness in behalf of the Commonwealth, out of the
presence of the jury, being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Burton:
Q. Is your name Georg·e B. Keg·ley?
A. Yes, sir.
Q. Where do you live f
A. Bland.
Q. How old are you?
A. Thirty-six.
Q. What is your business or profession¥
A. Medical doctor.
Q. What college, doctor, did you g·o to and graduate from Y
A. University of Virginia.
Q. At Charlottesville?
A. Yes, sir.
Q. When did you graduate from the University of Virginia?
A. 1943.
Q. And, I assume that the lawyers will admit that that is
an approved and recognized medical colleg·e in the United
States?
page 314

~

By Mr. Snidow: I'll admit that.
By Mr. Dillow: Yes, sir. Good law school too.
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By Mr. Burton:
,,
Q. When did you obtain your license to practice in the
State of Virginia 7
A. 1943, in March.
Q. And since that time have you been a duly licensed practicing physicianA. Yes, sir.
Q. -in the State of Virginia 7
A. Yes, sir.
Q. How long have you been practicing in Bland County,
Virginia?
A. Slightly over three years.
Q. Were you in the service Y
A. Yes, sir.
Q. As a doctor Y
A. Yes, sir.
Q. How long were you in the service Y
A. About twenty-eight months.
Q. And where were you located?
A. I was in the United States part of the time and in the
European Theater for nearly a year.
Q. What official position, if any, do you hold in Bland
County, Commonwealth of Virginia Y
A. I'm a coroner for Bland County.
page 315 ~ Q. Dr., prior to the time that you received your
degree in medicine at the University of Virginia
and obtained your license to practice medicine in the Commonwealth of Virginia, did you have any experience as an
undertaker?
A. I did.
Q. Will you please., sir, tell us what experience you bad as
an undertaker prior to the time you went to medical college
and during the time you were in medical college?
A. I was a professional embalmer for a funeral home in
Charlottesville and worked my way through medical college
by embalming.
Q. Were you a regularly licensed undertaker in the State
of Virginia?
A. Yes, sir.
Q. When did you obtain your license, if you recall, as an
undertaker Y
A. 1936 or '37; I believe it was '37.
Q. And what school did you go to, Dr., if any?
A. Cincinnati College of Embalming.
Q. And how long did you attend that school!
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A. Nine months.
Q. Is that a recognized embalming school throughout the
United States 7
A. It is ; yes, sir.
Q~ And when did you obtain, if you recall, your license as
an embalmer; or did I ask him that Y
page 316 ~ A. 1936 or '37 ; I believe '37.
Q. And you say that you did actively practic~
embalming or yoii. profession prior to the time you became
a doctor?

A. Yes, sir.
Q. And, of course, I take it that in the course of your profession as an embalmer, that you have seen and embalmed
many dead bodies Y
A. Yes, sir.
.
Q. Dr., do you know the defendant, Ralph A. Newberry Y
A. Yes, sir.
Q. How long have you known him?
A. Well, I've known his face for since childhood; but I
have known-only personally known him within ten years
probably.
Q. In Bland County?
A. Yes, sir.
Q. And for the last three years that you have been practicing here in Bland County, have you seen him directly or
otherwise?
A. Yes, sir; frequently.
Q.. Was he brought to your office on Tuesday afternoon of
January 11th, 1949 7
A. Yes, sir.
. Q. Will you please tell us what his condition was and what
you prescribed or what you did, if anything, for him at that
time?
page 317 ~ A. He was intoxicated or drunk., and he was
given an intravenous injection of coramine, which
is a respiratory and cerebral stimulant.
Q. Was that given to him in your office?
A. Yes, sir.
Q. Do you recall how many shots you gave him?
A. I gave him a double one. I don't remember whether I
made it in two injections or not. Possibly the Sheriff can
tell.
Q. He has said, I think, or someone has said, Dr., that vou
gave him two shots.
·
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A. Well, I did; but I don't know whether I gave it to him
on one time or separate occasions.
Q. What is that "coraminef"
A. Coramine is a respiratory stimulant primarily, and it's
used for intoxication cases of any sort-poisoning or alcohol,
or any depression whatever of the nervous system.
Q. What effect did the coramine that you gave him have
upon him, if you observedY
A. He became more alert and talkative, and said he felt
better.
Q. Do you know how he left your office Y I mean QY that
whether on his own power or whether he was assisted.
A. He was assisted because he was under-he was unsteady on his feet.
Q. How long, Dr., would .that coramine last in his body
before it would throw it off; how many hours or days Y ·
A. Before the effects-before it effects Y
page 318 r Q. No; after it affects.
A. It would be gone in approximately three to
four hours.
Q. Now, do you recall what time on Tuesday afternoon
or evening of January 11th you gave him those two shots Y
A. It was around 5 :00 o'clock.
Q. Did you see him any more then until he made a statement
at the jail office on the evening of January 12th, 19497
A. No, sir.
Q. Dr., did you prescribe any sedatives for the defendant,
Ralph A. Newberry?
A. I did for his brother ; but I don't recall whether I did for
him or not.
Q.· What sedatives did you prescribed for his brother?
A. Sodium seconal.
Q. What kind of medicine is that, will you tell us, Dr.,
please?
A. It's a sedative and hypnotic.
· Q. And how do you prescribe it, or how is it given Y ,
A. It's usually given one capsule at bedtime to prodnee
sleep and relaxation.
Q. Assuming, Dr., that the defendant here was then given
two-one or two of those pills on Tuesday evening after you
had shot him, around 7 :00 or 8 :00 o'clock, or thereabouts, or
near bedtime, and that he was not given any more
page 319 r of those pills from then until the time he made his
statement on the following evening of J anuarr
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12th, 1949, what would you say with reference to the effects
of one or two of those seconals on him given the night before?
A. Absolutely none.
Q. How long do these seconals affect the system before
the system completely throws them offf
A. They are very short acting, and within four to six hours
all of it has been eliminated through the kidneys Y
By Mr. Burton (addressing Sheriff Price):
Q. Sheriff Price, will you show me the kind of a pill which,
I believe, you said you gave to the defendant, Ralph A. Newberry, one or two on Tuesday night of January 11th, 1949?
A. (Sheriff Price handed three envelopes to Mr. Burton.)
Q. Sheriff, you have handed me here four different little
envelopes. Can you tell me out of which envelope you obtained the one or two pills which you gave the defendant on
Tuesday night of January 11th, 1949?
A. Out of this yellow package (indicating).
Q. Are there any left? There are some more left in iU
A. Yes, sir.
Q. Did I understand you this morning to say you gave him
one or two on Tuesday night?
A. I said I gave him one or two tablets.
Q. Yes.
A. But this is before he retired at bedtime; he
page 320 ~ brought that to me in the night (indicating). And
then this is '' after meals'' the next morning (indicating), which was the two tablets that I referred to.
By Mr. Burton (continuing examination of Dr. Kegley):
Q. Dr., will you examine the brown package there and ascertain what kind of a pill that contains (indicating)?
A. This is nembutal.
Q. Nembutal. Now, tell us what effect nembutal has upon
the human system?
A. Same as seconal; it's a little longer in action.
Q. How much longer?
A. Approximately three hours.
Q. Assuming that he was given one or two of those justTuesday, January 11th, 1949, before he retired, how long would
it take his system to throw the affects of them off?
A. About, I'd figure, twelve hours. · .
Q. Twelve hours. Now, the Sheriff_ has handed me another
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envelope here which says on it ''One after meals''. Will you
please examine that and ascertain and tell us what sort of
medicine that is f
A. It's quarter grain phenobarbital.
Q. What is phenobarbital?
A. It's a mild sedative.
Q. How long would it take a person to throw off the affects
of one of those f
A. Right-that's right hard to estimate; but it
page 321 ~ wouldn't probably be two hours.
Q. Assuming then, Dr., that all of the pills the
defendant, Ralph A. Newberry, took, according to the evidence
thus far in the hearing, was on Tuesday night of January
11th, 1949, on or about the time his statement was taken on
January 12th, 1949, would there be any affect upon his system
or his mind· or his mentality with reference to those pills Y
A. No, sir.
Q. Assuming further, Dr., that on Wednesday morning between 6 :00 and 7 :00 o'clock a. m., that the defendant, Ralph
A. Newberry, was nervous and that the Sheriff of this County
gave him about an inch of bonded whiskey in a water glass;
what would you say with reference to the affect of that liquor
on him in conjunction with the medicine at 5 :00 or 6 :00 o'clock
in the evening of January 12th, 1949?
A. It would have none.
Q. Were you present at the jail office of this county on the
evening of January 12th, 1949 when a statement was taken
from the defendant, Ralph A. Newberry?
A. Yes, sir.
Q. I hand you here a statement typewritten, and four pages,
and ask you if that is the statement that was taken from Ralph
A. Newberry on January 12th, 1949 at the office of the jail Y
A. It is.
Q. Dr., who did the typing, the typewriting with reference ·
to that statement?
page 322 ~ A. I did.
Q. What took place? Was Trooper H. V.
Boone and Sgt. Numa Helsabeck present!
A. Yes, sir.
Q. Were you in the jail office when they brought Ralph A.
Newberry, the defendant, out of jail down in ·the office?
A. Yes, sir.
Q._ Will you please tell us, if you remember, what you said
to him or what Sgt Helsabeck may have said to him, or what
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'Dro_oper'Boone,or.Sberiff:Brice may have said·.to·bim,,or,.what
he said prior to the ·time he .-made ;this ;statement, if -you ,i:ememberY
A. The only conversation {[ can 1reeall" is ·that l'roQper Helsabeck, or Sgt. Helsabeck a~ked
(ab,out a statem,ent, a.11d
told him that there would be no promises made :to :him, if _he
woultl :made ·such :a iS.tatemijnt, ,in .any ,way .whatsoever:; .and
there were no-there was no other conversation:th.at ;L ~n·.recall ·before '.·he !made ·his ·stiitement .exc~pt .thtit he was not
promised that his-:sta.tem.ent would.be-let's ;S~~ ! ,As l;und.erstand:it,1he :Was toldiif,he .would,ma}{e:a.stat~ment there would
be ino :promises -given him, ,;and ·that iit,_could, or rcould not ·'be
used,again him -as,evidell,.eeiin court. And. that'.s,all;thatiI·.can
:remember .·about ,the . st~.tement.
·.Q. ·Yon, of, eour.se, :saw ,him and, observedihim thereA. iYes, ·sir.
·
Q. -as a medical man Y
1A. (Witness :nodded ·his ·head.)
:Q. rWhat ,would you :.s-ay with reference 1to whether ·or :not
·
lhe was intpxfoated ·or under ;the .influence of
page 323 ~ drugs, narcotics, or·into:x;icating. liquor~ Y
A. ·He was· not. He was perfectly, normal; looks
about like·he does now.
Q. Do I understand yquito. say then that he appeared,. so :far
as you could tell from pis talk and -his -actions, -that he was
inrhis right,state,of miJ?,dY
,A. .Yes, sir.
Q. Did you observe anything out of him there that led you
to believe that he did not know what he was doing?
A. No, sir.
Q. '.Did he talk· in a rational or irrational manner Y
A. He talked in a.rational manner.
Q. What would you say with reference to whether he was
sane or insane at that ~ime Y
A. I would say he w:!ts sane.
Q. I believe you say ~hat you wrote out on the typewriter
the statement which I liave shown to you Y
A. Yes, sir.
j
·
Q. On the first pag·e of this statement I'll ask you whether
or not: the defendant, R1Iph A. Newberry, read'. that first page
before he signed this statement?
A. He did, and he initialed the page.
Q. Where and how f /

hun

1

1

I

Ralph,,A.. !N:,~wb~~ry y.,Cqi;mr;1pnw~~lth,-11f ;Y.g-ginia.

l:EU

]),:. c(J~pr_ge ~. ,{(~p~ey.
A. In the upper leftth~no.,oq:m~r iW~tJi . a.fq:n.µt~}n:·P~P·

page 324

r

Q-1W.XP,Urrp:r;~«}~e.Y

·

A. Yes, sir.

,

.Q. ,I band YQU ,tp,e ~.ecm1d page qf :t~t .:atateme:qt:.flp.~t ~ yQµ ,\f: the. a~~eij.da11:~, ~lph A. ~~~wJ:>~rry, rre!J:d
that page before he signed that statement?
;A. :He. pjp..
Q. Please state whether or not he made, of his own accprg,
any corrections on the second page of that statem~nU ·
·
A. Ye9:;,he..dip..
·
Q. What correction did he make?
A. Sgt. Hel,s~peQJ{ . h~d .~skedr4i~r?- q~~ijtio:JI;; the q:uestion
was, "Do you know that Sam shot-wh~;n. ~a~n: shot her, that
herkilled!her7'' :Ralph;~_t,first.ans.wered, ''Ye~;.I thlnkiit.did''.
He corrected that in pen and ink to say, "Yes; I know.it q.ip.".
Q. Did he do that of his own volition after .r~ading that
.page:!
A. ~es, .sir;.
Q. Did he initial that page Y
A. Yes, sir.
.Q. ~flS- ~11. don..e in .yoµr p~esen~e Y
A. Yes, sir.
Q. I hand you the third page of that sta~emellit anµ.~k you
if :tp.e. def~nda»t, ,Ralp)l 4. iNe;w~eri;y, .r~ad .th~t page, pefqre
he signed that confession Y
·
A. He did .
.Q..Did. he. ~ake, any. corrections, or. do .anyth~g himself _,to
,the. third page. qf that .statement?
page ·~25 } .A.. He . did.
Q. What did he do Y
,A. ~gt..HeJsabeck ·asked :t)le, ~uestion,, ''.~lpli, ;what kind
of, clothes. did .you have on. when ;you: kill~d. the beef?'' Ralph
answered first, "Those khaki ones". On the correction ,he
-changed the--"khaki" to "0.D.", to read "0.D. ones".
Q~ _Did. ;be write,, do JlllY writing. on. that pag.e·Y
,A. Nothiµg. except inithil.
·
Q. How diµ he ,initial iU
A. "N,"-"RN".
Q. Did he put a "3" in front of "RN"Y
.A. Yes, sir.
Q. Designating '' Page 3 '' Y
A. He did.
Q. I hand you the fourth page of that statement and ask
you if he read that before he signed that confession Y
1
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.A. He did, and initialid it "Page 4".
~- Did you see him sign his name there 7
A. Yes, sir.
Q. Did Sgt. Numa Helsabeck sign his name and was he
present at the time Ral*h A. Newberry signed his name?·
A. Yes, sir.
,
Q. And does that same question apply to Trooper H. V.
Boone?
A. Yes, sir.
Q. And, I believe, thaj is your name signed there Y
A. Yes, sJJr.
page 326 ~ Q. Did you sign your name there 7
A. I did.
Q. Was all that done Jin the presence and sight of the defendant?
I
A. Yes, sir.
Q. Dr., what statement he made there, I wish you'd please
state for the record whether or not he made it of his own
free will a!1d accord? •
A. He did.
·
Q. Was there any threats or duress, or was he intimidated
in any way to get him td make that statement?
A. Absolutely not.
Q. Was he promised or induced in any manner to get him
to make that statement?
A. No, sir.
I
Q. How was he treate«a on that occasi.on by you gentlemen?
A. He was treated all right. I didn't ask him any questions
at all, and Trooper HelsaJbeck was the only one that questioned
him.
Q. What do you have to say as to whether or not you accurately took down the qtrnstions asked the defendant by Sgt ..
Helsabeck?
i
A. I did.
i
Q. What do you have Ito say as to whether or not you accurately took down the answers to those questions,
page 327 r which answe~s were given by the defendant?
.
A. I did. I
I

I

I

f

·

I

I

I

I

By Mr. Burton : y OU may take the witness.
CRosJ EXAMINATION.
I

By Mr. Dillow:
I
Q. -Dr., on the evening bf January 11th, the day before Ralph
I

I
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Newberry made this statement referred to by you, did you
type a six-page statement then given by Samuel Newberry!
A. Yes, sir.
Q. And was that statement of Samuel L. Newberry's given
under similar circumstances at a time when he was sober and
apparently at himself?
.A.. Yes, sir.
Q. And in the presence of you and Lt. P. W. Crews of the
Virginia State Police, Sheriff W. H. Price, Trooper H. V.
Boone?
.A.. Yes, sir.
Q. And that statement was obtained, was it not, of Samuel
L. Newberry's own free will and accord, and without any
promises or inducements of any kind or character on the part
of any of you gentlemen?
A. Yes, sir.
Q. And in that statement, I believe, Dr. Kegley, Samuel L.
Newberry told you gentlemen, which was reduced to writing
by you on the typewriter, in detail of his having killed Mary
Catheryne Newberry Y
page 328 ~ A. He did.
Q. And he detailed, did he not, in that statement, which you reduced to type, of having killed and later
having beheaded her?
A. Yes, sir.
Q. I think that's all with the doctor. Wait just one second.
Dr., one other question: Did that statement which was freely
and voluntarily and intelligently given to you, or given in your
presence, in which you typed of Samuel L. Newberry on January 11th, 1949, contain a statement from Samuel L. Newberry that Ralph A. Newberry had nothing to do with or any
part in the killing of Mary Catheryne Newberry or in the decapitation?
A. I don't recall. I haven't seen the statement since that
time.
By Mr. Bogg·ess: Now, your Honor, we have let them go far
enough. I don't think it's got a thing in the world to do with
what Ralph said; not one earthly thing in this stage or any
stage of the trial. We're talking about Ralph Newberry's
confession; we 're trying one man at a time. He's trying to
evoke from this man evidence that another man had said.
By the Court: This is, of course, before the Court and not
before the jury.
(
i
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.

BY Mr. B~ggess·:; YI~s; · It 'if i:mihatl!riiiL ·
B'fMr~ Dillow·: Well,it:'s'Iierfectly'proper, your

Honor, bef bre the Court or the jury' wbere· two
pe·ople are jointly indicted; -and th:ei ·Cfoniinonwealth ·has\ taken
al detailed' wfitt~ri stat~me'rit1 ini the·, p·rE!~en~·. of· tlie cortftie'r
in connection with the/ investigation di a mu~der; · f~ sliow
that one of the co-defendants took the full and 1 complete· responsioility.
By Mr~·Boggess;: A ,solutely riot~By Mr. Dillow: Well, we'll cross that bridge when·we-get
to it. .
I
By· Mr. Boggess·: Certainly' wilt We''r'e· going· to cross it
with ocfot's · on. I
·
By-tlie Court': I 1wa'it to see· some·:autliority on·tha:t!Hefore
I make up my mind. I
·
. . ...
~Y M. r. B_u_rt«:>n: YoJ'ur Honor, may I ask this' witness· an.
otli~r question t:
By the ·Court: Go a ead;
1

J

By Mr. Burton (of th~ withess)':
. . . .
. .
Q. Dr. Kegley, whep. yo~ took. th~ typ¢wntten• statement
frorii'tlie defendant~ Ralph A. Newberry, were you
page 330 acting· in your dflfoiali capacity as a coroner of
this county 1
A.. No, sir.
_. ,
Q~ Wlien the statement was· talfon· from Samuel A~ New1:ierry tha preceding' ~v_ening:; · pr ?.n Tuesday .ev~nihg~ .January 11th; 1949; were rou acting 1ri your official c·apac1ty· as
coroner. of' this county'
A-. No,-sir~

r

I

,

.

,

,

.

I

By Mr. Burtdn: T~af's·an.rwant to ask.
I

By J\fr'.

.

Dillow: (continues examination)
Q. (Mr. Dillow handed a copy of Samuel L. Newberry's
statement to the witn bss.) Dr., my question is-we'll put it
again~in the· stat<~m~nt' which Samuel L. · Newberry made to
the officers;·and·wJiicl(yo:n typed:up, on January l}tl1, Sarntiel
L. Newberry admittef:' did· He not~ that. he and- he alone killed
k_illed-Mary athe1_~.rt ... Ne'*1.berry and· decapitated h_er';_ is that
right'? .
A. Well, he say~rhe.killedher~ and he says later "that Ralph
did not know about i~ until he told·him. ''
Q. And when did.h~ say he told him Y
A. He said, '' Last right.''
1

c_
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Q·l- That· would' have· baen; on Monday, January the, 1-oth,
would it notY
A., llli-hum ..
By Mr. Dillow: That's alll
The -witness: stands-: aside.
page 331

~

By the Court : I think that- the: evidence here
bas- shown. that this: statemertti meets the, test:. and
Hr admissil:He.
By Mr. Burton: Thank you, your Honor.
By Mr. Snidow':· ,ve- are not under.taking( to pa~s-upon·the.
question' of' ottr · right to inquir~ · into the other boy's· statement~
By the;eourt': No; I' want to see.some authority· on that.

first~
By<Mr.- S'nidow·:- Well, we· got--it.,ve want to except: to the ruling of the
Court in in thatI ruling·.

By<Mr-. Dillow:·

1

Note·: ('At- this time, 1 :50-o?clock-p. m., Courti counsel and
the defendant returned to the courtroom., but the jury had1not
yet been called froni' their rooms~)
By Mr. Boggess: Your- Honor, Captain Crews of the State
Polic~C~p~ain· P~ W. C,rews of the Vii;-ginia· State Pollceis: lier-a. While if.'s t:rue lie is· a witness- in thier case, we would
like V€ry much· to, have hint: sit at the counsel table with usi
We are without .an officer- of' any kind fo assist us due to the
fact that" tlie Sheriff and other officers· are tied up, and we
wo111a: like to· have the privilege of,· him being in the courtL.
room·;. and we. need him= here in handling tliese
page- 332' ~ exhibits and all this vast amount of documentaey
.
proof we have got. We'd like to liave him, as an
officer,· present.
By- 1\{r. Dillow: Is he going to be a witness in the caseT·
By Mr. Boggess: Yes, sir; he is a. witness. He's· going to
testiry.
By l\fr. Dillow: Well,By Mr. Boggess: We'd like to have that privilege, and he's
asked' for it himself, sir. He's an honest, efficient officer of
this· Commonwealth who- is interested in seeing how a trial
of this nature is conducted. I dare say his testimony wouldh1't
1
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be influenced one bit in the world by what was said or wasn't
said.
I
By the Court: He was one of the chief investigating officers, was he?
By Mr. Boggess : Well, yes, sir.
By Mr. Burton: YesJ sir; he was; he's one of them.
By Mr. Boggess:
are entitled to have an officer here
with us. I don't know !that we are asking the defendant's
counselpage 333 ~ By Mr. Dillow: Well, we certainly entertain,
I'm sure, yo ur Honor, a very,, very high regard
for Lt. CrewsBy Mr. Boggess: "C~ptain'' Crews now.
By Mr. Dillow: Capt~in Crews. He's been elevated to the
captaincy. I apologize to him, if he's here, for having demoted him. But Captai4 Crews is a witness in this case summoned by the Commonwealth, brought back here after two or
three days absence all the way from Appomattox County.
By the Court: The Cburt released him to go to Appomattox and come back to Rdanoke; and he came back.
By Mr. Dillow: But !we'll have to insist that the rule be
continued in force. Thexe are other officers here, two or three
deputy sheriffs.
By Mr. Boggess: ·well, sir, they are pretty busy.
By Mr. Dillow: And you gentlemen seem to have handled
your exhibits pretty weU up to now.
By Mr. Boggess: B-dt they're not investigating officers;
none of them!. We permitted Sheriff Price to stay
page 334 ~ in here pursuant to an agreement that you said
you had with the Sheriff.
By Mr. Dillow: Well,I now don't let's get into a misunderstanding about that. Mr. Price, the Sheriff, came to counsel
on both sides of this case, as I understand it, at the opening
of the case, and said thJt he had had to pick up deputies to
assist with the court an~ the trial of this case, and wanted to
know if we were going to insist upon his being absent, and
we told him ''No ; that lie could perhaps be absent while his
fellow officers were testifying about certain things in this
case.'' And the Sheriffj is the chief law enforcement officer
and the attending officer iupon your Honor's court; but that's
not true with the member of the State Police. And Lt.-I
keep calling him Lt.-Ckptain Crews has requested that he
sit with counsel in the ca'.se, and we don't think it ought to be
I
done, your Honor.
I

We
i

1

1

I

I
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By Mr. Boggess: We want it to go in the record that the
motion was made in the absence of the jury.
By the/Court: Motion is overruled. We'll proceed as we
have in the past.
By Mr. Boggess : All right., sir.
page 335 ~ By the Court : Sheriff Price, bring the jury in.
Note:
ceeded.)

(Jury came into the courtroom and the trial pro-

DR. GEORGE B. KEGLEY,
called as a witness in behalf of the Commonwealth, being· duly
sworn, testified as follows:

DIRECT EXAMINATION.
By Mr. Burton:
Q. What is your name, please, sir Y
A. George B. Kegley.
Q. What is your profession?
A. Medical doctor.
Q. Have you been sworn as a witness to testify in this case Y
A. I have.
Q. What is your age, please, Dr. Y
A. Thirty-six.
Q. Where is your residence?
A. Bland.
Q. How long· have you lived in Bland?
A. Thirty-six years.
Q. All your life?
A. Yes, sir.
Q. Believe you 're the son of the late Judge Keg·ley?
A. lam.
Q. Dr., where did you attend medical collegeY
page 336 ~ A. University of Virginia.
Q. When did you graduate from the University
of Virginia f
A. 1943.
Q. Did you graduate in medicine?
A. I did.
.
Q. Did you take the Virginia Board?
A. Yes, sir.
Q. When did you take that?
A. 1943, in March.
Q. Did you pass that?

'
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Q. And at that. time ·, re you.: issuad': a: license: to;praetiee
medicine in the'. State of· ·,irginia1
A. Yes, sir.
Q. And since· that tim~ 1iave you:been·ptacticing your profession r
(ll
A. I have.
Q. Wher-e·ha:ve you b. ,en· pra~ticing your profession?:
A. In Bland.
I
Q. Did you practice ~my during the .recent World Conflict Y
A. I ,did; ,I_ wat~ in the l[Amiy.
~. Row long?A. About twenty-eighij months.
Q. And in fwhat ~heaters of warf
page 337 r A .. In the Unifedd3tates-·and·in Europe.
Q. And you have been here since you came out
of the Army Y
i
A. Yes, sir.
Q. What official position, if any, do you hold· in' Bland
CountyY
I
A. I'm coroner for Bl~nd County.
Q. Row long ha.ve yo~ been; such coroner?
A. Approximately thr~e years.
Q. Dr., prior to the time that you· graduated in· medicine
and obtained your licen~e to practice medicine, were you a
duly and regularly lice:dsed undertaker in· the State of Virginia?
A. I was.
Q. What college or school did you go to to obtain vour
license to become an undertaker'
'
..
A. Cincinnati College j of Embalming.
. Q.. I.s· that' a. recognfzettl and approved s·chool of embalming
in the United States Y
A~ It is~
Q. Did you take the · irginia Board f:
A.. · Yes, sir~
Q. And pass the examination as an embalmer?:
A. Yes, sir.
I
Q. When did you obtain your license as an embalmer in the
State of Virginia 1
I
A. 1936' or '37.
page 338 r Q. And where did you practice that Y
A. Oharldttesville, Virginia.
Q. Is that during the time you were attending: medical
school there Y
"Mf

1

I
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A., It·was.
Q. During tlie:time·that' you were a regularly. licensed em:..
balrller' iii the State of: Viirgi11ia did y,-0ti embalm dead bodies °l
A. Yes, sir.
Q. · And: do ·you: still liolcl such a licens·ef 1
A. No, sir.
Q! Dr·.,. did'you1 go to Barnett's FuneraVHome pursuant to
information furnished you on Tuesday morning, J anuacy
11th, 1949, at Wytheville¥
A. I did.
Q. Didi you' ther~ see a body 1
A;. Yes~·. sir.
Q. Was that a man or a woman?
A~· A womart
Q. What part of tliebody did·you- sMY
A. Everything·but' the· head.
Q. Where, if you know, was the head f
A. I don't know where it was; it wasn't there.
~: By tliat' yon· m.ean that it was· a headless bodyf
A. It was.
Q. Can you- tell· us·· whether that body· was; a blond, or a
brunette, or a redhead Y
A. n was· a brunette.
page 339 ~ Q. Could you tell us the approximate weig:ht, of
that bodyf
A. I would· estimate 160 or· 65 pounds~
Q~ Could you estimate from whaf portion of" the body you
saw;· or the remains··of the body, about' how tall it would bet
A. Close to six· feet
Qi Were you present,Dr.-descr-ibe·tothe·Jury as best you
can just where· and how the head wa@ cut, off·?·
A. Well, the head· was removed· from this body from: the
le-ver of' the seventh cervical vertebra in the neck, which is
very low down; the cut slanting upward and· forward to the
level of the thyroid cartilage in front.
Q. Did you e:x-amine: the body for any blood· on it¥
A. I did.
Q. What did your examination reveal?
A. The·only blood I can recall was seeing on:tbe body, was
on the left:----was: on the hands·; both hands.
Q. Did you examine the· left hand of this body?
A. Yes, sir.
Q. Tell us if you saw anything that you noticed about· the
lefthandY
A. It had blood on it; a.lso had the shadow., or you could
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~ee on the ring finger,. on the fourth :finger, where a ring had
been worn but was not th~re at the time I examined her.
,
Q. Did you see any bruises upon the body?
page 340 ~ A. I don't r ecall any.
Q. Did you I see any other markings that you
now think of upon the bocly?
A. There was a pigmen~ scar on the medial side of the right
ankle.
Q. Inside or outside?
A. Inside.
Q. What kind of a scar; Dr., did you say that was?
A. It was a scar with some foreign body in it showing
black.
Q. And about how long,I if you remember, was that scar?
A. Oh, I'd say, approxifuately an .inch.
Q. Dr., did you try to obtain any specimen of blood from
:
this body?
A. I did.
Q. Will you please tell ~show and by what method, and by
what means you attempted to obtain blood Y
A. I first tried to get blpod from her vein and couldn't.
Q. What vein; will you ~ell us?
A. I tried the left bracliial vein, or the vein here (indicating).
Q. You're pointing no~ to whaU
A. To the left arm; and there's a vein here (indicating)
which normally is close to! the top of the skin. There was no
blood to be obtained from that vein; so I made an
page 341 ~ incision under I the left arm and got down to the
axillary vein-:Mr. Barnett was present there,
too-and I tried to obtain blood from these two vessels and
could not. So I took a trobar, which is a hollow needle fairly
large on the end of a syringe, and directly entered the heart,
to the chambers of the he~rt, and tried to obtain blood and
could not.
Q. How many times did you use the syringe needle in trying to obtain blood from tlie heart?
A. Four or five times.
Q. What instrument diq you use, if any, to try to obtain
blood from under the left arm as vou have indicated Y
A. Well, a large hypodJrmic needle.
Q. Did you get a drop df blood from either place?
A. No, sir.
Q. Did you try to obtain blood from any other part of the
body?
I
1
1

1·

I

I

I

I

I
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A. I tried to obtain blood from the stump of the neck, from
the muscles and the blood vessels there. I could not obtain
any blood; but I did get some scrapings of the muscle and
tissue and turned it over to Sgt. Helsabeck of the State Police.
Q. Dr., do you know what kind of a container that the
scrapings from the neck, which you have just described, was
placed in 7
A. It was a small bottle furnished by Mr. Barnett; looked
like a small dropper bottle.
Q. I here hand you a bottle which has been
page 342 ~ heretofore introduced in evidence on behalf of
the Commonwealth as "Exhibit Number 14," and
ask you if you recognize that bottle¥
A. Yes, sir.
Q. Is that the bottle?
A. That's the bottle.
Q. All right. Dr., did you try to obtain blood from any
other part of that body?
A. No, sir.
Q. Did you see Mr. D. Lee Barnett try to obtain blood from
any other part of the body?
A. He helped me under the left nrm, but we couldn't ~et
any blood. That's the only time I saw him attempt it.
Q. Were you there when the body was embalmed ·1nd the
embalming fluid put into the body?
A. No, sir.
Q. Were you present when lVIr. Barnett cut the large vein ·
in the right leg below the groin and tried to obtain blood from
that vein 7
A. No, sir.
Q. Dr., and as a medical man, and as an undertaker, assuming that you tried to obtain blood from the places which
you have described, and further assuming that D. Lee Barnett, the undertaker, cut the large vein below the groin in the
right leg and was unable to obtain any blood, and assuming
further that he put the embalming fluid in one of the vessels
of the neck and it was forced through.the circulatory system
of the body and came out in the same condition
page 343 ~ that it was whenever he put it in, and that he
didn't see any blood ; now assuming those. facts
to be true, in your opinion, and as a medical man and expert.,
would you say that the heart in that body was beating at the
time the head was cut off and did the heart continue to beat, in

~02

,~upre;rne ,Qp_qrj _of ,.!,~pep.]$ ,of iV,ii;ginia

D,r.., G~or_ge ,.B,... K,~gZe_y.
JQJll' qpi¢011-, qp.til ,llll Je bloqd ,w/lS foi;()eJ} pi1t,Qf ,tj:le ,Pe~ep.sed 's, bop.y.Y
,A.· i eij, .:six;~
,Q. ,.As~µwing. ap. of .tho.se facts .to :be tru~, .;\ypulµ .~ou . J3,8:Y
that that deceased body jwas living or dead at the time .~e
1

1

•

1

the he~tl w~~-.®:t.-.o~Y
• ~- 11 ,wouid .say.itbe ,bp,qy -.:was -1Lv~ng; :th.e h~ai;t w.p.s rJJe~tmg.
,Q. In ymirropinjpn,.fr?,mJ'wMtt I:h~ve asked your~J!d ~hat
you did yourself, was th~re any b}pod .in ,t];l,at .bpdyY
A.. NP., sir.
· . Q. ,:Or~, on Tu~day,µi°irmµ.g,.~~nu.ary ,11~, .1~~9, ~f.ter .:y:.ou
];lad viijited -Bt4,rµettrs 1F-qne~·al,E;qm,e,~;o.d1v.~wed the body of
which you have testifie~ &bput, cµd you .go. to .the _.hpme of
Ralph A. Newberry in this county Y
A. I did.
I
Q. With whom did yoµ go Y •
.A. Shtlriff .Pirice and 'ltrooper ,Bpone.
Q. And about what time, if you kno:w. or.remember,,did.you
arrive at that home?
[
.A. 2 :00.-or· ~ .:30 in the 1af.ternoon.
Q. Did you .go into the·! living roQm. of that. p.on;i.e Y
A. I.did. .
page 344 } . Q. What 4id you .obs.erve, .if ~nything, .in ,the
:livi~g. room pf tha.t ·hcnne Y
·
A. Well, the usual furniture.was there;.a.nd.we found.some
blood stains on some f~niture and on the wall; ~nd .~e .obtained, some bol)e.s., t.eet~, from t)l~. stove in the. rooni.
Q. frhere .bas JJeen ,i:n;troµ1:1ced in evidence in this case. a
photograph which has tieen marked the "Commo11;-we;:iltµ:'s
Exhibit Number 25" shqwing a stove. What, if anything, did
you obt,ain. oµt of that :~tove?
. A. We obtained skullfl. bones, teeth, .dental bridgewor4, 1 ~µd
fillings from tpe, teeth.
· · Q. What did YP:U ~o ]With ~he cont~nts. of t4.at .stove aft~r
you got the contents, 1f you did 7
A ..We tooJ{.the ashe~ to theibaGk yard: and sifted them.
Q. Who assisted or. h~lped you in doing thaU
.A.. Captain Crews, -Mr. Butler Havens, Trooper Boone and,
I -believe, Sgt.. Helsabecf :wa.s there too; and Elye Newberry.
Q.· You remember wh~th~r orinot Sheriff Price was there?
A. I don't recall whe{her he was there or not.
-Q. Why did you _sift:itbe contents of the ..stove through; the
stfter?
•

1
1

1

J

.

•

·

I
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:A. We ,wer-e rlooking :for .-a ·bullet, .;3:nd .too r.to ::pick np ;.any
fragments that,.we.·missediin:going;tMongh d:he.ashes. at fir-st.
Q. Did your e-xamination -:of ·the ...contents ·of that: stove :re··veal, any:-bullet Y
page 345 ~ .A. No, sir.
Q. Did your examination of that .stoMe .:,rev.ea!
an~ ,part of. a11:y. bullet y
,A. ·No, -sir. ·
Q. Did you examine the ·.contents ;of that :steive :caref-gllyY
.A. I did.
Q. What-do you have to sar with.reference· to whether or
not,then: there was a. bullet: in. the contents. of :that stov;e.?
.A. There was no bulletin the· stove.
Q. Dr., rI :hand ,you 'here .. a .packag.e whieh has heretofore
been introduced ·in e:vid~nce on Y.esteFday :as ithe ''·Commonwealth's Exhibit Number 7," and ask you ;whatlthat is?
.
A. l.Phe skull bones, :teefh-,.natural and ~,arti1foial--rbridgework,. dental bridgework,.-and teeth<fillings.
tQ. Now, :Dr., will you ,pleas~and with the :permission· of
hi:s· Honor-open that- pa·elmge :and place the. contents ,thereof
in this box 1 (Witness dumped contents of package into box
held• by Mr. ·Burton.)
1

1

By the Court: Dr.., see if you can open that -on the end
that has the ,:adhesive on .it. Looks 'like ;one -end 1has been
sealed up so.that you-can put:it:back 1.n·there. (;Witness. did
as requested. by the ·Court.)
By Mr. Burton:
.
Q. Dr., you have now emptied ,the cellophane
page 346 ~ . package containing the .articles :which you have·
testified about into the box. Are those the .articles that were taken from ·that ,warm morning stove inrthe
living room 9f the defendant's residence, Ralph .A. Newberry?
..A. They ·are.
Q. Will you please pick out and exhibit to his Honor and
to the jury the pieces ofi bridgewo:r.k -which you have spoken
about?
.A. (Witness pi~ked up and object and displayed it)
Q. .A.bout what are the dimensions ·of that piece of· bridgework?
.A. (Witness produced a ruler and .measured :the object.)
It's about one-and-a-quarter inches long in diameter; it~s
about two-and-three-quarter incl1es in length.
Q. .And what does it have on it, if anything?
1
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A. It has some fastene~s to go on around some other teeth.
Q. What kind of metallic substance, if you know that!
A. I would say it's an !alloy; I don't know.
Q. Is that one of the ,kind of bridges that is used in a
human's mouth?
·
A. I think so.
Q. Without taking the time to count them, how many pieces
of skull bones would you ~ay you found, and which is now before you, in the warm mo:rning stove Y
A. Well, I'd say there jwas over 200; I don't know.
Q. What have you to say with reference to
page 347 ~ whether or ndt those bones are the bones, or were
the bones, of la human being Y
A. They are definitely the bones of a human being.
Q. And about-in ordet to clear up the record-about what
is the approximate size df those bones?
A. (Witness measured! a few of the objects.) I'd say the
averag·e size would be abqut a quarter of an inch square.
Q. What's about the dimensions ·of the largest sized bone?
A. (Witness measured! another object.) The largest one
is three inches by one-and-a-half.
Q. Will you move froitj the left side of the box to the right
side of the box and try ~o tell us how many teeth you find
there in those articles?
A. (Witness carefully went through the box in his examination) There are eleven n;atural teeth and six artificial teeth.
Q. Do any of the natu~al teeth have any metallic substance
in them?
!
A. They do.
,
Q. Can you tell us wh3it it is Y
A. Did you say natural teeth or artificial teeth?
Q. I said natural teet~, Dr. Where are the natural teeth
and where are the artificial teeth; will you tell me that, please,
~rY
I
A. Here a11e the natural teeth (indicating) and
page 348 ~ here are the artificial teeth (indicating).
Q. The natural teeth are on the right there near
the bridge which you har e talked abouU
A. That's right.
Q. The artificial teeth are to the left of the natural teeth?
[
A. Yes, sir.
Q. Now, are those natural teeth, teeth from a human body
or mouthY
I
A. They are.
1

1

1

I

1
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Q. So far as you can ~ell, are .the artificial teeth from the
mouth of a human being Y
A. Yes, sir.
Q. Now, do the artificial teeth have any metallic substance
in themY
A. They do.
Q. Can you tell us what that metallic substance is Y
A. It's something like wire to attach to the bridge.
Q. Dr., did you find any fillings there in that box?
A. Yes, sir.
Q. Where are those fillings i
A. On ~he right here (indicating).
· Q. How many did you find?
A. There's. three there; there are some more that haven't
been placed in there.
·
·
Q. But you do have three separated over there f
page 349 ~ A. Yes, sir.
By Mr. Burton: Now, your Honor, may the jury examine
this box?
By the Court: They may.
(The box with its contents were examined by all the members of the jury.)
By Mr. Burton:
Q. Dr., you have just described what you obtained from
the contents of the warm morning stove in the living room.
Is that true?
A. Yes, sir.
Q. Did that living room have any sort of a covering over
it?
A. As I recall, it had a linoleum rug on the floor.
Q. Did you examine that linoleum rug for any stains of
any kind?
A. Yes, sir.
·
Q. What did your examination, if anything, disclose?
A. We found some brownish appearing stains on the floor,
small numbers ; some on the wall, too.
Q. Did you see any basement steps leading from the first
floor of that home into the basement?
A. Yes, sir.
·
Q. Did you examine those steps?
A. Yes, sir.
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_Q. What; i anything, did your examination disclose Y
We found some blood on the basement steps.
])id you go into th~ bas~mentY
Yes, sir.
I
_
Did you examine the basement floor of that basement Y
Yes, sir. . . . /
....
What kind of a basrent floor did it have 7
Concrete. .
, _ . .
State whether or not there was a drain in the basement

A.
Q.
A.
Q.
A.
Q.
A.
Q.
floorY
A. There was.
.,
.
Q. Did you observe whether or not there was running water
in that basement?
I
A. T~ere was. .
j
·
~ ·
.
.
Q. Did you examme tliat basement floor with reference to
I
any stains Y
A. Yes, sir.
Q. What did y~>ur exall]lination disclose Y
A. We found blood stqins on the floor in about two pl.aces.
Q. Did you see any other marks on the floor of. that basement Y
ll... ~o; sir.
.
Q. When you examine this living room upstairs~ did you
examine it with ref erencb to any holes 7
ll... I did.
page 951 ~ Q. ··what d~d your examination reveal Y
A. We didn't see any holes other than the normal windows and cloors. I
Q. What kind of holes jdid you examine it forY
A. Bullet holes.
Q. Did you make a ca~eful examination Y
A. We did.
Q. Did you see a stove in the basement 7
A. I don't recall seeing one.
Q. Dr., I hand you an. Iobject. What is that?
A. It's a screen.
·
Q. What kind of a screen; describe it, please, sirY
A. It's a screen with handle-with handles on each end
for shaking, to sift things through.
Q. Is that the screen F,hich you and Captain Crews used
in sifting the contents taken from the warm morning stove
in the living· room Y
A. I believe it is. ·
Q. What kind of a screen is that7
I

l
l

a
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A. This is porch screening, I'd say; screen wire; window
screening~
·
·
·
Q. What mesh, if you know, or can you say it is y
A. I don't know ; pretty fine.
Q. Could flies or mosquitoes fly through there Y
A. No flies; maybe mosquiiioes.
Q • .And does that look to you to be the same
page 352 ~ screen you usedA. Yes, sir~
Q. -in sifting the contents of that stove Y
A. Yes, sir.

By Mr. Burton: We'd like; your Honor; to offer this in
evidence.
By the Court: All right
(Screen _referred to above was received in evidence and
marked "Commonwealth's Exhibit Number 27~")
By Mr. Burton: ( continues examination)
Q. Dr., was the defendant, Ralph A. Newberry, brought to
your office sometime in the afternoon or evening of Tuesday,
January 11th, 19497
A. Yes, sir; he was.
Q. Who brought him there? If you know 7
.A.. Captain Crews was in the party, but I don't remember
whether the Sheriff was there or not. Trooper Boone, I believe was there~
Q. About what time in the afternoon or evening was that,
if you recall?
A. Around 5 :00 o'clock.
Q. Did you examine the defendant?
A. Yes, sir.
Q. He was then, I take it, under arrest?
A. Yes, sir.
page 353 ~ Q. What was his condition with reference to
sobriety or intoxication,. would you say!
A. He was intoxicated.
Q. What did you do, or what aid or medical treatment, if
any, did you give him 1
·
A. I gave him some intravenous injections to sober him up.
Q. What did you give him 3:nd how did you give it?
A. We gave him cor·amine, which is a respiratory stimulant.
Q. Did you give him more than one shot?
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A. Yes, sir; we gave ~ two~
Q. Will you please tell us, of-for the benefit of the record
and the jury, anq. partichlarly me,_:_what an intravenous injection is Y
A. That's a solution introduced into a vein with a hypodermic needle or syringe.
Q. Is that done by the/ same method that we ordinarily understand as giving hypoqermics Y
A. No, sir ; in this condition you have to insert the needle
into the vein itself.
Q. And what affect do~s this cormine have!
A. Well, it's a powerful re.spiratory stimulant and counteracts nervous depressipn which you would find in intoxicatio~
Q. What effect, if you'. know, did it have upon the defendant, Ralph R. Newberry Y
page 354 ~ A. He canie out of his stupor very quicklyQ. How lopgY
.
A. -and could talk. ~Vithin about :fifteen minutes.
Q. Then did he leave 'fOUr office?
A. Yes, sir~
I
Q. Where did you next see the defendant,, Ralph A. New;..
berry¥
I
A. In jail.
i
Q. Do you remember when and where that was Y
A. It was the evening/that he made his statement. I don't
recall the date, 11th, or when it was.
Q. He was first brought to your office, Dr., on January
11th, 1949-I don't thin~ there will be any dispute about that
-then when after he lefit your office after you gave him this
coramine, when did you ext see him Y
A. It was the clay after that.
Q. That would have bJen January 12th, 19497
A. Yes, sir.
Q. And where and u~der what circumstances did you see
himY
I
·
A. They brought him Idown to the living room of the jail
where he made a statement. ·
Q. Who was present there when he made that statement Y
A. Sgt. Helsabeck, Sh:eriff Price, Trooper Boone and myself.
Q. Will Y°iU please tell us what was said by you
page 355 }- or any of the other gentlemen you mentioned, or
the defendant, prior to the time you took any
statement from him Y I
I

f

1

f

j

I

.

Ralph A. Newberry

v.

Commonwealth of Vi:rgibia.

209

Dr. George B. K e,9ley.

A. Sgt. Helsabeck told him in making his statement that
there would be no promises, nor was he offered any inducements; but he did warn him that anything he said in his statements could be used for or against him in court.
By Mr. Snidow! If your Honor please,· counsel for the .defendant interpose an objection to the line of testimoIJ.y' now
being sought to be introduced.
. ·
·
·
By the Court: What's the ground of your objection?
By Mr. Snidow: I don't know, your Honor, that it would
be necessary to repeat here what was said i~ chambers, but
it's along the same lin:e, your Honor; and for the same identical reasons suggested at that time.
By the Court : Suppose we have a conference just a minute. I don't know that I'm exactly clear in what counsel
means.
IN CHAMBERS AT 2:45 O'CLOCK P. M.
By Mr. Dillow: The defendant, ill; addition to the gr01md
of objection already stated, makes this fµrther'objection: The
testimony of Trooper Boone, Dr. Kegley show__;_and Dr. Kegley has just repeated it on .the witness stand in
page 356 ~ the last answer he was making, that the defendant was told any statement you make, you might
make or might not make, can be used either for or against
· you in court. That was not a true statement; that wa~ not a
true statement-couldn't possibly be-and was suffi~ient fo
render any statement that was made in consequene:e of· such
a representation an illegal thing to be thereafter hsed against
a man.
By Mr. Boggess: vV·e submit that that is the universal
practice, not only in this country, but in the great empire of
Britain.
By Mr. Burton: I thought the Court had passed upon
that.
By Mr. Boggess: I did, too.
By Mr. Dillow: That's the first time we raised the question about it.
By Mr. Boggess·: Wait a minute now. I'm talking now.
By Mr. Dillow: I beg your pardon.
.
By Mr. Boggess: But in the great empire of Britain. And
it was perfectly apparent that the gentlemen for the defense
would, no doubt, like to use that statement in behalf of the
defendant because it amounted to a perfect denial of any

21J)
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p,arlieipatio* in the crime. Ther~()r{J he w-as
p~g~ 357 ~ tplq that it Icould. .l thi~k th:ey s~ft~d it, ~e~,

·
frQm that itJwo:ul~ be us~d, o:r ~Q-qld b~ µ,se~ eit:P~r
for or agai~s~ ~~ '~] ~ow:· ~r.:r;est YO'D: i:q tj:te :µa:qi~ of tte
Crown and warn you that any statement you make may be
~seq..eilt~~r for o:r; agl\i~~t you.~' That'is the cl~ssic l~:µ~~ge.
:{3y. t~e C~µrt ; ~:re YjP}l th:r,oug~ Y
By Mr. Dillow: Yes, 1sir.
- By -t~~ Oou:rt: Objecttpn oye:r;ru~ed. ·

By Mr. DID.ow-: . We'f save the.point.

( OQ"Hr.t, ~ounsel and ~efe:µda~t retu:r;ned tp the cQurtroom
at 2 :50 o'clock ·p. ·m., anlcl the ex~mination of the witn~ss contin1:1e~.)
.
:
·
'

'

By the Court: Proceed, gentlemen.
By Mr. Burton : ( to the reporter) Will you please read me
the last q~estio~ I as~e~ th~ doctor T
I

. (The :r,ep.orter r,ead the lEtst questi9n and answer.)
. By ¥,r. Bwrton: co11tinues e:,p1Illination) Ile did a~swer it,
didn't he? That's rigt.
Q. Dr., how long have you ~nown the defendant., Ralph A.

~43wberry.7 I
·
A. A:.ppro;xtmately ten years~
Q. ~~ve ·you se~n him frequently during the
past three years 7
A~ Yes, sir._
Q. H~re in Bl~nd C9untyT
A. Yes, sir.
I
Q. What can yo-q saJ71 about tlle defenda~t's norm~.lity just
prior to and at the time yoµ took this stat~ment, or. was pres.
ent when it was taken? I
!,... I'd say he was p~rfectly normal~
Q. What can you say with reference to bis sobriety?
A. He was sober.
I
Q. Wb~t can y~u saY] with reference to bis sanity Y
A. He was sane.
I
Q. Will you please ~ell us what state:qie~t h~ did n1~ke
there, if it was of his o~:µ fr~e will and accord 7
A. I didn 2t under~ta,d the question. · ·
Q~ Was the statem~nt he made t~ere of bis own free will
and accord·' · · . . I
A. Yes; 1t was~· ..
.

page 358

~
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. Q. Was he intimidated i11 any m!1~11~r to get hi~ to 'ql~ke
.
·
that statemenU
A. No, sir.
.
.q. W ~s t~ere aI1y c;"tures~ or ~J!d-q~ infl~ence ~xercised upon
hun to get him to make that statement!
·
··
··
· A~ No, sir. · ··' · ' ,
.
page 359 ~ Q. Dr., who questioned the c1~fenqa~t, ~~Ip~ A·
Newberry, there Y
·
4-. Sgt. H~l!3abeck of the Virginia State PQlfce.
Q. Who wrote the statement and tJie ~~estions of Sgt. EI;~ls~be~k, anq th~ &~swers of ;Rfllph ~- ~ ewb~rry ~o~ on the
paper?
·
A. I did.
Q. :Pid you accurately anrl: ~orr~ctly write down the statements asked the defendant by Sgt. H~lsabeck?
A. ·1 did.

.

.

.

Q. Did you accurately and correctly take do~ the answers
that were m~de by the defendant, ~alph A. Newberry, in response to those questions?
'
·
·
A! Yes, sir.
Q. I hand.you h~r~, Dr., four objects. Will you please t~ll
us what that is Y
·
· A. This is the statement µiade by Ralph ~ ewberry to Sgt.
Helsabeck.
By Mr. Snidow: If your Honor please, we object and qo
not think that the Commonwealth has laid sufficient foundation for the introduction of the item which he now seeks to
introdu~~ before the jµry.
By the Court: Objection overruled.
By Mr. Snidow: Exception.
By Mr. Burton:
Q. ,vm you please-did he answer that! How
many pages doe~ it contain?
A. Four pages.
Q. Is th~t the statement t:Pat the defendant made in your
presenc~ ~nd in the preis~nce of Sgt. Helsabeck and Trooper
Boone?
A. It is.
Q~ And was that statement made by the defendant in the
jail office of this county on the evening of January 12th~

page 360

19497

~

A. Yes, si:r ~
Q. Is that the statement-
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I

.
.

A. It is.
Q. -containing four pages which you took down on the
typewriter Y
A. It is.
Q. I hand you here Wihat purports to be Page 1 of that
stat~ment. Please state jWhether or not, to ~s Honor and to
· the JUr~, the def.endan!, !Ralph A. Newberry, read that ,first
page before he signed 1tt
·
A. He did.
I
. Q. Please state whether or not he did any writing upon that
first page; that is~ the defenda~tY
A. He numbered it ":Rage 1," and put his initials after it.
Q. Did yon see him do that Y
page 361 ~ A. I did. [ Q. I hand \YOU Page 2 ·and ask you if the d~fendant, Ralph A. Newberry, read that page of this statement
before he signed it?
A. He did.
Q. Did he write upon :lthat page of that statement before
he signed it?
i
.
A. He did. He numoered it ''Page 2," and signed his
initials ; and made a corr~ction in one of 'the statements.
Q. What correctiqn did he make in one of the statements?
A. Sgt. Helsabeck hadf asked him the question-1

•

•

.

.

•

r[

0

I
1

. By the Court: You n~edn 't. read the question; just state

Jf there were any words changed. Just show what words were
,changed.
I
A. He changed the wotds "I think" to "I know.''
I

By Mr. Burton:
Q. How did he change the word "I think" to "I know
by what means?
I
A. Pen and ink.
i
Q. Is that in his hand-writing?
A. Yes, sir; and he initialed it.
Q. I hand you here the third page of that statement and
ask you if the defendant,IRalph A. Newberry, read that page
of that statement in yourj presence before he signed it?
A-. He did. He numbered it "Page 3'' and
page 362 ~ initialed it; and made a correction, and initialed
I
it.
Q. What word or words did he correct Y
A. He changed the wo:td ''khaki" to "0. D."
I

1

.
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Q. And how did he do that Y
A. Pen and ink.
Q. I hand you the fourth page ·of that statement and ask
you if the defendant, Ralph A. Newberry, read that page be.fore he signed that statement?
· A. He 'did.
Q. Did he do any wri'ting on the fourth page of that statement?
A. He numb(;m~d it and initialed it, ·and signed his name
at th~ bottom of the page.
Q. How did he sign his name Y
A.. "R. A. Newberry."
Q. Was that done in your presence Y
A. Yes, sir.
.
Q. Were you pre.sent at the time all that w,as done T
A.. Yes, sir.
Q. And was Trooper H. V. Boone also present at the time
that was done?
A.. Yes, sir.
Q. Was Sgt. Helsabeck present at the time all that was
doneY ·
.A.. Yes, sir.
page 363 ~ Q. And did you and Trooper Boone and Sgt.
Helsabeck sign that statement there after the defendant had signed it in your presence?
A.. Yes, sir.
.
Q. And were you all present at the same time and signed
itT
A. Yes, sir.
Q. And was all of that done in the defendant's presence?
A. It was.
By Mr. Burton: Now, your Honor-, we offer in evidence
this statement.
By Mr. Dillow: To which the defendant, ·by counsel, objects.
By the Court: Suppose we let the reporter mark the exhibit which has been offered ''for identification," at this time.
By Mr. Burton: All right, your Honor.
(Statement of Ralph A. Newberry was marked "Commonwealth's Exhibit Number 28, for identification.")
By Mr. Burton·: You may take the witness.
By Mr. Dillow: No cross examination at the present.
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By the Court: All rikht. Stand aside then, Dr.
I

The witness stands aside.
page 364

~

By Mr. B~rt~n: Now, if your Hqnor please,
we have an9ther doctor from another St~te. He
has just arrived. W oulP. you permit us just for a very few
minutes tq confer with ~ Y
·
By Mr. Dillow: We rant it to be understood that we are
reserving the right to :necall Dr. K~gley for such· cross
amination at the properltime·.
· ·
·· ,
By the Court: That'~ right. While the attorneys are con£erring, we '11 let the jttry stand aside in its room. · ,4nd,
Sheriff, you might tell flte wit~esses that they might com~ out
of their ·rooms and stretch a minute.
'

ex-

I

a

(Recess was declared 1rom 3 :00 o'clock p. m. to :15 o'clock
p. m.)
I
.
DR. DANIEL HALE,
called as a witness in be~alf of the CQmmonwealth, being duly
swor:µ, testified as f ollo"is:
·.
DIRECTI EXAMINATION.
, .
By Mr. Burton:
I
Q. What is your name, please, sir?
A. Dr. Daniel Hale. I
Q. Dr., where ¢lo you live!
A. Princeton, "\i\Test Vlrginia.
Q. You say you 're a doctor 7
A~ Yes, ~ir.
I
.
Q. Where ldid you go to medical college Y
page 365 ~ A. NorthJ/estern 1Jniversity Medical· SchoQl in
Chicago.
Q. Is that an approv1d a11d recognized medic~l colleg~ in
the United States 7
A. Yes, sir~
·
.
Q. When did you gra1uate from Northwestern University°!
A. 1938.
Q. Since 1938 1J.ave y u been practicing your profession 7
A. Yes, sir.
·
Q. Did you take the ~ est Virginia State Board 7
A. I was lic~nsed thr;ough reciprocity from the IlliD;ois
State Board.
·
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Q. You first took the Illinois State Board Y
!:,... ~s, ~ir~
.
.
.
. .
Q. A~4 yo~ .oqtam~d a· license m ~~e State of Ilhno1s to

r

practice med1c1~e ~
·
· ·
·
A. Yes, sir.
Q~ ~~d whe~ di4 you receive recipro~jty from ~he W~st Virgini~ Board q~ ~1:edical Examin~rs?
.A. 1939.
.
Q·~· A.re·· you a i;~gularly licensed physicia'.!} in the State of
West Virginia Y
A. Ye~, ~ir.
·
·
Q. And', f believe, you say you obtai~ed your license in
1938?
·
·
A. Yes, sir ; yes, sir~ in 1939.
· ·
-· Q~ · '39. Since that time where have you been
page ?66 } practi~ing your profession t
· A. In Princeton, West Virginia, all except what
time I was in the Armed Services.
·
'·Q. ·with wha( institution or hospital in the Oity of Princetc:m ar~ you conn.ected·f
A~ Memorial Hospital.
Q. .A.nd 'how lpng· have you been connected with the Memorial Hospitai in the City of Princeton Y
· ·
A. Since 1939.
Q.' How long were you in the services 7
A. About three-and-a-half years.
Q. What theater of war were you in Y
A. In the Pacific.
·
·
Q. All the time 7
A. Yes, sir.
Q. Were you a practicing physician in the ~rmy-A. Yes, sir.
·
Q. -during the time you were in the Army Y
A. Yes, sir.
Q. Dr., on last Monday a week ago, April 18th, 1949, did
you have occasion to examine a body in Fredeking and Seaver,
a;nd undertaking establishment, in the City of Princeton;
West Virginia 7
A. Yes,.sir.
By Mr. Dillow: We object to that, if your
page 367 } Honor please, and suggest a conference with your
Honor out of court.
By the Court: All right. Let's go out.
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I

IN CHAMBERS AT 3:23 O'CLOCK P ..M.
I

By Mr. Dillow: The ~uestion, if your Honor please, was
asked of this witness if he examined the body in some funeral
home in Princeton, W estl Virginia, last week.
By Mr. Burton: Tha,t~s right. . .
By Mr. Dillow: We Jan't see. what possible relation the
wi~ness' examinati?n .o~ [a dead body in a. funeral ho~e ~n
Princeton, West Vu;gm1a, or what. connection or relation 1t
could have to this case. i Not knowing what possible connection it could have, we thought that somethingBy Mr. Boggess: I t91d you in my opening state~ent we
expected to show there 'T.as no bullet in the body.
By Mr. Dillow: Well, jI'm making my objection, sir.
By Mr. Burton: I can tell you, Mr. Dillow, in fairness to
you gentlemen, what we ~xpect to prove ·by-this witness.
By Mr. Bqggess: We asked them about this,
page 368 } you know. I
By Mr. Burton: We asked ·Malcolm Campbell,
if you remember-Malcdlm Griffin-on yesterday, who was
connect.ed with Barnett's! Funer~l Home in ~ytheville, if he
took this body from the mountam and took 1t there; and he
said he did. We proved lby him. that on last Monday a week
ago, April 18th, that he ~iewed this same body, which he got
over off of Big Walker's Mountain, in Fredeking and Seaver's
Funeral Establishment. I
Now, your Honor, in !Fredeking and Seaver's Funeral
Establishment in the Citw of Princeton. This man can describe that body, and Malcolm Griffin said it· was the same
body; which connects it. I This doctor, under his supervision
and at his direction, and while he was present, took X-ray
pictures of this entire bt>dy; which he now has in his possession, and he can testify, and will testify if he is permitted
to testify-and we certaiµly hope he will be-that there was
no metallic substance such as a bullet or otherwise found in
this body; ·and that it ha~ no foreign metallic substance such
as a bullet or otherwise ih it. And that there is no evidence
from his X-ray pictures I that there was ever any bullet or
metallic substance in this j body. He can also testify as to the
mode and manner in which this body is now- I mean, with
reference to the head being cut off-he can tell that. We certainly are entitled, we tliink, to show that by as many doctors as we want to. He Will also testify upon a hypothetical
question based upon the rvidence which has heretofore been
I

/
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introduced, and which hypothetical question we
have carefully prepared~and he is a medical ex-.
pert-that in his opinion this. woman~and he'll
testify that she was~ woman-that her. head was cut off ~bile
she was still living, and that her heart·continued to beat. until every drop of blood in her body was pumped out. That's
what we expect to show by this witness.
By Mr. Boggess: And in addition to that, we want to add
in fairness t<~ Mr. Dillow, that early in March we asked him
confidentially, of course,-he cQuldn 't reveal it---whether or
not he expected to contend that there was a bullet in the body.
His reply on one or two occasions was, "I don't know, John.
I don't know what turn the case will take.'' And therefore
we contend that the Commonwe~lth has a right to get ready to
prove every phase of this case, whether it be positive or negative. If the absence of a bullet in the body, the absence of a
bullet in the head was testified to here, it should be shown;
then it would be perfectly apparent she came to her death by
some other manner or means.
By Mr. Burton: And that all these matter, your Honor,
are perfectly admissible and the jury ought to have them,
the Court ought to have them. And it's only fair that the
Commonwealth give to this Court and to this jury all the light
that can be shed upon this situation.
By Mr. Dillow: Now, if your Honor please, we certainly
do not think that any evidence by Dr. Hale, such as has been
related by the Commonwealth's Attorneys, is adpage 370 ~ missible in this case for any purpose whatsoever.
Possibly he might bring Dr. Hale, or any other
expert witness here, on a hypothetical question. That we
can meet if and when we get to it. But one of the things that
makes this defendant-this testimony most objectionable is
that it appears that somebody last week went into a cemetery
in Mercer County, West Virginia, and without any consultation with this Court, without any notice to anybody--and long
after this Court had assumed jurisdiction over this casesomebody goes to Mercer County, West Virginia, and without any notice or advice to this· Court, or to the counsel for
the defendant, or either of the defendants, exhumed that body
and took it to a funeral home where Dr. Hale apparently
saw it.
Now, Ralph A. Newberry is the defendant in this case, and
he is also the next of kin of the deceasedBy Mr. Boggess: Whatf
page 369

~
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By Mr~ Dillow: Ralph 4.. Newberry is the defendant in
this ~ase and is the next pf Jtln_ of th:e deceased.
By Mr~ B~ggess:. Hoy dd ;1ou figure that 1
.
By Mr. Dillow: He's ner husband~ .. ,
. .
By Mr. ·Boggess: Doe$ that make him her next of.kin? .
By Mr~ Di~ow :_ He's t.he next of kin. under
page 371 ~ the law, in mw opiniQ~. .
.
By Mr. Bogge.ss: I've been a counsel.for a long
. . .·
time, and l never heard of 1t.
,
,
By Mr. Dillow: That!'s my constl'.uct~on ot it.,_ that he. is
her next of kin~ But at any rate he's tl}.e defendant iii_t~is
,case; and to go and e~ume a body which haq been buried
since about the 15th of. IJanuary and have it X-rayed, and
bring testimony here, might result in ~reat prejudic~ to thts
defendant He .should :&ave be~:Q. notified, . or certamly bis
counsel should have bee~ notified if t:tiey ];iad any right to do
.any such a thing-w4ic~ we deny-they had n~ right t~ ~go
.and take a body out of gi'~ve three mont4s after 1t was buried
.and examine it without cpnsulting this Court. . .
.
By Mr. Boggess: Thi~ Court's got no juri~diction in Mer.
I
.
,cer County~
By Mr. Dillow: This Court had jurisdiction over the stibject matter of this suit; alnd I'd like to inquire by what virtue
·Of what authority, and b~ what means and manner this sort
of thing was done! We object; strenuously object to it. It's
true that the Commonwe~lth's Attorneys inquired of me last
winter, and I told Mr. Burton in the presence of your Honor
here in this courthouse, ~at I didn't imagine that I had any
right to make any admis~ions in thi$ case which. would bind
the defendant; and I do~bted if anybody would have such a
right-even Tuis counsel, or even he himself. But
·page 372 ~ I did tell Mr. ~urton at that time that if there was
·
ever any cla~ on our part, or ever would be any
claim on our part that tbjere was any bullet. in that body that
had been buried, that I had never heard of any such claim,
and we were not making lany such claim.
I told Mr. Burton that in your Honor's presence. I said,
however, "That I didn't know of any right that I had, or
·anybody else woulcl have I in a felony case to bind the defendant to any stipulation onttbat or any other subject matter i.n·volved in the case." Bu that's neither here nor there. The
testimony is objectionabl and we object to it.
Mr. Snidow may want Ito add something to it.
By Mr. Snidow: Just add to that, your Honor, from what
I understand about the situation at this time, the evidence
1
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tl\a;t the Commonwealth expects. to introduc~, on, th~ very face.
of the circumstances u~de:r; which: it is sought to ~e m,troduce~
the facts surrounding it shows that the evidence-if evidenee
it i~-w~s illegally obta,ined. .
. . ..
.
..
By Mr. J?illow: . Let me, add ~s to it, . and then :( 'll be
through: If your Honor please,, it certainly is true that a
Court would have a right µpqn the prQper applicatien. being
made, and a~ opportunity .to be heard by those in,terested; if
it appeared to. the Court that it w-ere ..nec~ssary in order to ·
obtain the trµth of a situation .and do justice as between the
.
Commonwealt4 and the. a~cused, I co-q~d conqeive .
page 373 ~ of a court having _the right to order that a body
be exhumed and designate some fit. and proper
person to make _such examin_at~on as to the court might.seem
proper or that the pa~ties desired to have made in order to
do justice in a qourt of law. But to just arbitrarily, after a
body has been buried for three or four months in another
State, .to just arbitrarily without any notice or any consultation with the defendant or his counsel, to go secretly and take
up a body out of its resting place and take it to a funeral home
and have a doctor of your own choice to come a1:1d ;make an
examination, and to come here and testify-it's glaringly unfair to the defendant in this case, and it's illegal testimony.
~y Mr.· Burton: Are you through?
By Mr. Dillow: Yes, sir ; I am.
By Mr. Burton: Now the Commonwealth challenges everything that he says in the face of law, because there's _no unfairness about it. We are entitled to this evidence; we '11 _show
his Honor why we 're entitled to it. Your Honor is, as I understand it, the judge of the 22nd Judicial Circuit of the Commonwealth of Virginia composed of Tazewell, Bland and Giles
Counties. Yon have no jurisdiction to enter any order over
any dead body in the State of West Virginia. .I take it that
that's settled without further argument in your Honor's mind.
Now listen at this: We proved in this case by
page 374 r Guy Dunn that this defendant here released that
body to his sister and to the mother; -we proved
by Leona Thomas that he released that body to her and told
her that she could take it to Mechanicsburg or to Suiter and
bury it anywhere so long as it didn't cost him anything. He
released, under the evidence in this case, any claim he has to
that body.
Now, wait a minute. That's not all. If your Honor would
have permitted us a while ago-and I think your Honor should
have., but we can put the other witness on-to introduce in
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evidence which we offeJd, and which we haven't been per-·
mitted to be introduced y/et-a statement from this defendant
alone that-he participated" in taking this dead decapitated body
of his own wife from that basement· and taking it upon Big
Walker's Mountain on Stinday morning, the 10th of January,
1949, and; hiding. it, disposing of it and dumping it, if you
please, over the mountai~side and in the b3:nk like a snake~ ·.
But we weren't permitted to put that m yet. Now, this
body is in evidence, has I been shown to be buried in Monta
Vista Cemetery-that's a corporation. This Court couldn't,
on the application of aeybody, order that body to be taken
up. I subniit to your :E:Ionor that under the evidence this
defendant is here and nojw estopped forever and a day under
this evidence to say that
had no right to take up that body.
He abandoned it; he ev~n dumped it over the mountain-he
helped do. it. We don'~ have to have any order from any
court to introduce that in evidence. Hear what the law savs
about it:
e've loo~ed at a little law too, alpage 375 ~ though it mifht not appear such.

re

"f

'' Disinterment for Evidential Purposes,'' in 15 American
Jurisprudence, Page 84], Section 19, it's held: '' The right
of relatives' '-well, certainly the sister and the mother are
relatives ; they are kin, land they are the closest kin under
the law of the State of !Virginia., notwithstanding what Mr.
Dillow may say to your Honor, to this deceased, although he
was the husband. But Tue happened to be by marriage, not
by blood.
!
I

Now, it's held, and·it's universally held:
"The right of relativ~s of a deceased person to have his
corpse remain undisturbed after burial must yield to the public interests, and in a pr~secution for homicide, the exhumation of the victim's rem:;l.ins may be ordered on the application of the state or of tpe defendant when it ,appears to be
absolutely essential to the administration of justice. Thus,
where the question of tlie guilt or innocence of the accused
cannot be determined exlcept by exhumation and autopsy of
the body of the deceasedJ the court may and should order the
disinterment even against the will of his relatives.''
But here the Court do~'t--but here the Court couldn't do
that because that body ~as outside of the jurisdiction of the
court. But it's universally held that you have a right-I'm
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not quoting from West Virginia law-we had the right, I submit to your Honor, first because that body was released and
abandoned by this defendant; and he has no right to come in
here now· and say that we didn't have the right to take that
body up and to X-ray it to ascertain whether or not there was
a bullet or other metallic substance in it. That we have done;
and that, in my judgment, your Honor-in my humble opinion, if you please-it would be a great injustice
page 376 ~ to the Commonwealth to deny us the benefit of
this testimony.
Why, certainly, suppose they argue here it ranged downward Y Where are we Y You can't see through the body. I
don't know what they're going to argue; we don't know.
But we do know this: That in fairness to this Court, that in
fairness to this jury we should shed every light upon this
matter that is humanly possible to do. And that's what we
have tried to do. As the Commonwealth's .Attorney says, we
have the right to show how they did it., and how they did not
do it. In this statement, if your Honor would have permitted
it to go in-to reiterate and not to be too long-he.abandoned
and dumped and hid that body on the mountain, and said himself he did it. But we have got a _right to show, as we are
showing, that that body was never shot notwithstanding the
fact that the defendant, in that statement, says that it ·was
shot. That a jury has got a right to believe and we have got
a right to show all the facts as Judge Buchanan said in that
recent case and opinion of Johnson against the Commonwealth. We have got a right to show all the facts. We are
not bound by any facts; and then let the jury determine it.
Now, suppose the jury don't believe this woman was shotand we don't believe the jury will believe she was shot notwithstanding what the defendant has said in his statementand the jury has got the right to infer, and no doubt will infer, and come to the conclusion that she was in some manner
and by some method unknown to the Commonwealth beaten
and knocked insensible, and carried her limp body from that
living room to the basement where they cut her
page 377 ~ head off. Aren't we entitled to show that? We
submit, your Honor, that we are; and you ought
to permit it, we think.
By Mr. Snidow: Now, if your Honor please, the very authority by which he quoted, as I caught it as he read. it there;
says that the wishes of the relatives or anybody else are not
to be considered when the courts direct exhumation and investigation. Now here are these prosecutors going into··

a

·

·
··
.1

cemetery three months a,.ter an .allege·d murder a')ad. disin•
terring a body without e samcti.on of any oomt, ~ I t the'
authorities,, as I read the , and the statutes, as I read them,.
requires that wien that11sdone! 1iltere· must be· an order of the
court permitting it to be one~ Under the comity that exists
between the States these gentlemen, :if they had heen so
minded to exhume a bod in Mereer Collllty, West Virginia
that had been taken fro . Virginia and inteITed,. and an investigation is pendi:ng in ;:iis Court concerning it, under the
doctrine of comity the W st Virginia Court would, no doubt,
have entered such an ord r upon the shewing that there was
a case pending hel'e in thils Ca!llrt.; and the· evidence to be ob..
tained would be relevant !nd material.
.
But no such course was! taken. T.hey, of their own motion,
go there and disinter a boiijy, and come here today and ask t.o.
have evidence· admitted e ncerning it. And I submit that the
evidence-if they have e ·dence-was illegally obtained and
.
it is inadmiss~ le in this proceeding.
page 378 ~ By Mr~ B.ogges: Illegally obtained wheTe Y
By !fr. Dillow:: Doesn't make any difference
where it was illegally obt~ed.
By Mr. Burton: Wer~I :you through! Let's settle this n..
legal matter about obtai;ning evidence. You've g.ot a Su...
preme Court decision in t~s State which is :fixed.
By Mr. Snidow: It's a prohibition case.
By Mr. Burton: It sute was.
·
By Mr. Snidow: You can't go by that.
By Mr. Burton: Thaf~s the law of this Commonwealth.
By the Court: Let's see what it is.
By Mr. Boggess: How /bould the Mercer County Court ever
get service on this boy to amount to anything!
By Mr. Burton: All rjight, your Honor, that's under the
(Ommonwealthr--it's a Virginia case.
case of Hall against
I don't have he Virginia citation, but it's in 121
page 379 ~ S. E. 154, an that case says this : This is a
liquor case, a d the Court held, Syllabus 2:

the Of

· '' Articles obtained by nneans of search under invalid search
warrant held admissible tn liqnoT prosecution, notwithstanding Bill of Rights, 1902, ~ection 10, Search and Seizure Act
1920, Section 4, and Consltution of the United States, Amendments, 4, 5, since in such case the defendant himself has not
been compelled to give o produce the evidence.''
.. . ..

.

',tNow that's the law of

I

,

is State. And there's other law-
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In. DamibeZ ltabe.
but that~·s yoar Vi'F'ginia ease. I won;,'t g9 igt9

t®

Caije.

thing.

it

btrt that's

'rms ~yjden~~ d9p.'t 99m}?~J tfil§ }lift~ to1 ~!"V!3 a,~y-

By Mr. Boggess: We 're entitled to give ~Vf},,:Y j~9t vr~ g~t.
By the Court : This occurs to me ; that. if thes·e X-rays had
been made at the time, they would ~v~ p.eep. ~~j.ssj,l>Je.! I
dt>:n't ~ow t}iat the pas~int. -~f th~e- µi911ti;i~_, jf th~ ~~IQ~
d~11ee 1s ttvai]Jtble-what w~s do~~ wa~ oµt~i~~ th~ JUJ:~§dJQ·
tioD. ~f this .Courtl and, I suppos~, th~ r$tive~ oft~~ de-·
ceased ·aequi€se~~ 1:1}. the re~oy-ai of that b9iJY.! I'm go!IJ.g tg
admit th~ ~vid~nee an~ ~verrule the -9l;>jectj.wi.
·
E-y 1\f:r. Sn:idt>w: W ei1, we e;xcept to the ruling of the 09ID't
for the reasons stated, and for the further reason that all
thought the grave from which it was r~:rp9ved ~~y p9t b.~ µi
t]J.e jurisdictiol). of tl:µs· Oourt, tb~ case t)lat ·~ ~r~ tryip.g j.s
in the jurisdiction of this Court, an:d the (3vig_~.1J.~~ r;1~mg~t tq
be introducep. affects the def~ri<la.I.tt wl,.9 j:~ ·l;>eipg·
page 38()·} tried ·ll). this 09urt. Aµ·g w~ sul;>;rµjt e~rµ~~tly t'.Q.~t
·evidence UTegally obtained,, ~s it manjf~ijtly Jl'gQ.
obviously was so obtain·ed, h; illegal ~nq i,n~di:µis$ibl~~ ·
By Mr. Boggess! Let me answer hiµJ. Jn tlt~ ~~f.?~ 9£ th.~
State of Oregon against a Taz<;well County ·rna'f!, nar,ieij/ Jlenry
Brown, he wa.s accµsed 9f havjp.g :µrarri~d ~ yePy ric.b wpm~n
and he took her to Canada, as I recalJ it, ai;i.¢1. Jµlled ber_.. ~Ji~
Commonwealth in th~t .case went to C~n~g~ ~pq g9t t'.b@ evidence. Now, suppose this body was in N~w ¥~~:j.cQ 9r ;1\Ie:xicoY
B-y Mr. Snid-ow: They pro.ba'ply w~n1Jq. MV~ g9tten an or-

~p-

der.

By

·
Mr. B9gges~: No. Do~ in Mexi<:!9 j

··

Not~! (AU the p~rties r,eturn~cf. to the ~oµ.rtr99m .f9r
centinuation of the· examination of Dr.. II~le.)

th~

DIRE OT EXAMI.NA'J;lON (~9:Q.tjnµ~g) .
By Mr. Burton: Will you read to me, Mr.. ~i¢l~r, t4~ last
question l ~ske~ D:r. Hale 7
( The reporter read the last question and answ~r
328 of thi!:$ record.)
Q. What kind of a body did you t4~r~ f;t~_aiµip.e1
A. The body of a woman.
Q. Describe that body to us, please.

Q'Q.

.Page
·
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A. Well, the body was without a head; a part of the neck
·1
·
was gone.
page 381 ~ Q. Where was the head cut off Y Where had it
been cut off?
A. About midway.
By Mr. Dillow: We object to the question, your Honor, as
leading. The doctor hasn't said that anybody with a head
was cut off. Let him state rhat it was he found. We object
to it as leading. He said iil was a body without a head; but
he didn't say anything ab9ut it being cut off.
By the Court : The objec.tion is sustained. Don't lead the
witness.
By Mr. Burton: ( continues examination)
Q. Dr., describe the body to us and tell us what you found
in your examination.
A. The body did not hav~ a head; it had been cut off.
Q. By what means or me~hods did you, if you could tell it,
had the head disappeared f~om the bodyf
A. It had been severed w{th a sharp knife apparently, or a
sharp. instrument of some sort.
Q. And will you tell us wlereT
A. About half-way betwebn the right-about half-way between it; right in the middl1 of the neck, rather.
Q. Was that body a male -0r a female?
A. It was a female.
Q. Did you see any othe I identification marks upon that
body that you r~call?
page 382 ~ A. Yes, sir; there was a wound in it under the
left arm, one in the right thigh, and also there
was an old scar on the top/ of the right foot that had some
black material of some ki~a-had been healed up in it-it
was a sort of a black scar. , I
Q. Was that inside or out~ide the right foot Y
A. It was just on the insi~e of the top, as I recall.
Q. What color was that scar on the foot?
j
A. It was black.
Q. At your supervision, ypur direction, did vou take X-ray
pictures of that entire bodyPJ,
A. Yes, sir.
Q. At your direction and under your supervision were
those pictures enlarged?
A. They were developed.
Q. Do you have the pictu es Y
1

1

•

I

"
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A. Yes, sir.
Q. Have you examined those pictures
A. Yes, sir.
Q. How long have you been reading X-rays!
A. Ever since I have been in medical school; in over ten
years.
Q. And do you do that freq1;1ently or otherwise Y
A. Frequently.
Q. Dr., from your examination of this headless body and
your X-ray pictures, state whether or not you found any evidence of any metallic substance in that body!
page 383 ~ A. I did not.
Q. In other words, did you find any bullet in
the body?
A. No, sir.
Q. Was there any evidence that one had have been in
there?
A. Not in the part of the body I examined or took X-rays
of.
Q. Did you take X-rays of all the body that was left to
take X-rays from Y
A. Every square inch of it.
Q. And if there had have been any metallic substance in
there, would it show up in your X-rays Y
A. Yes, sir.
Q. In your opinion, Dr. Hale, and assuming, as a medical
man and an expert, that the deceased, a woman, Mary Catheryne Newberry, about thirty-seven years of age, was killed
in Bland County, Virginia., in the daytime or nig·httime of the
7th, 8th, 9th or 10th day of January, 1949, all dates inclusive,
and that her head and parts of her neck was cut off and
severed from the body, and that she was found in the woods
on the side of Big Walker Mountain in Bland County, Virginia, in the early morning hours of January 11th, 1949, and
that the remains of her body was immediately taken to Barnett's Funeral Home at Wytheville, Virginia, and that in the
morning of January 11th, 1949, at Barnett's Funeral Home
in Wytheville, Virginia that one Dr. George B.
page 384 ~ Kegley tried to get blood from the deceased body
by running a syringe needle in her heart from
four to five times, but did not get a drop of blood from her
heart, that then Dr. George B. Kegley tried to get blood from
the big vessels-that is, the artery and the vein in her left
arm-but could not get a drop of blood from those two ves. sels in her left arm, that the undertaker cut the large vein in

I
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her right leg just below th~ groin and tried to get blood from
that, and could not g~t a ~op of bloo~~.Gm ~.at,vess
.. e~, that
when the undertaker fore d the embalming fluid m.to th~ deceased body tba.t lll:e emb . in.g. fJ:ui4 did not forae 011e ,drop
of blo.od. from the Glee.ease~ body and 'th.ere Was no evidence
· present iiiat there was aii)t blood to be lound anywhere. in tlae
deceased body;. in youx opinion, amd as a m~dic~ man, W9uld
you say her heart was beitting at the time her head was cut
o~ anq. cli(Uie:r; heart c0n~ue to b.eat, in yo~ (?1}ini«?D, until
all of -.t~e. bl,~~d was f orcef out. 0£ the deaeased bodyT
.
A.. Yes; sn-.
~y ]4:r. Snidow: Objection.
By the Court: bverru~ed.

,

·

By Mr. Burton:
I
Q. What is your answer, Dr.f

·
A, Yes, sir.
I
.
Q. Dr., further assumi~g all of the foregoing facts to be
. _ true,. wo:mld you say.: th8=t the deceased w~s living
page 385 ~ or dead a.t the1 time h.e.r head and part of her neek
was cut offf
·
.
A. I would say she wa living.
By Mr. Burton: Take

the witness .

.·- . . . _ . .CROSS ~XAMJNA'l'I·:· ON~. .
.
By M:r. Dillow: .
/
.
.
9. pr., !,aow did you 9ome .to make this examinatfon in
Prmc~t0n m a fUE.eral Jlolfe ; at whos~ requ~sU
__ . _

~. lib. Burton ~sked m if.I would examme ad X-ray the
body to. s~e what _I could· d..
· · ··
Q~ 'Xhat's. Mr.. Walter .. Burton, the atterney in this easeY
~- Yes, sir.
.
.
. ..
.
.
.
. Q. Do y,ou. know how · e body got there te that fane:ral
liorneY
·
A. l.. don ;t know positir~ly~ I wa-s Joid how it got there.
Q. Well, .cilo ycm know .w~o removed it ftam its grave!
A. I don't know positiiely.
Q. .A.nd that was on. w~at date T: . _
A. )n.xamination was
de on April 18Pt.
Q. You wete only prese t at the funeral home; I presume t
A. Ye~, sir.
Q. And were. arrange nts made with rou by Mr. Walter
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G. Burton, attorney in this case, .proseeuting in
page '386 } this case, ,or one of the attorneys prosecuting in
this .casei, to make. :an examination .and x. ray pictures .of ibis body .at the f~al home; and m conseq1i1ence .of
that arrangement you did, make this examination 7
A. Yes; sir.
Q. You don't know who brought the body there1
A. Not for ·eertain. I didn"t see anyone bring it there.
Q, Yon were not present when it was :b:vought ther.e.Y
A. No, sir.
Q* You wer.e not present when it was ~mned from the
gra.veT
A. No, sir.
·
Q. Biow long prior to the time yQU ~de y0m examination
there in that funeral home did vou know that vou were -to
make itY
..
"
A. Well, not bnt jrnst a day or· so.
.
Q. J11St .a day or soY Would you say ome or -two?
A. I think it was the -.dav :befoTe that I was ,called and told
definitely that I was to make the examination.
·Q~ Who called yon t
.
A. Mr. Burton.
·
Q. Mr. Bucrton. Mr. W ai11Je,r G. :B'l11!rton called you on the
day before you made this examination and ·asked you to make
it, and you agreed to make it; and on the following day you
did make iU Is that correct?
A. Yes, sh-.
page 387 ~
Mr. Dillow : That's :all.
The witness stands aside.

:ay

TROOPER H. V. BOONE,
recalled by the Commonwealth for additional questioning~ testined as follows :
DIRECT EXAMINATION (continued).

By Mr. ·Burton~

·

Q. Are you the same Trooper H. V. Boone who was here,

who has heretofore 'testified in this case Y
A. Yes, sir.
'Q. On yesterday Y
A. Yes, sir.
·Q. And have you been sworn to testify as a withess in this.
caseY
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.A. Yes, sir.
[
Q. Trooper Boone, I how hand you the Commonwealth's
Exhibit Number 26, whi~h has been referred to in this case
and, or at least identified in the case, and ask you what that
isT
I
A. That's a picture taken where the body was found on
Walker's Mountain.
j
Q. Will you please st~te whether or not you pointed out
to Sgt. Numa Helsabeck tJie place where the body was found Y
A. Yes, sir.
I
.
:~: ·
Q. Did he tajke that picture after you had pointed
page 388 ~ out to him the place the body had been found Y
A. Yes, si~.
· Q. Does that picture show the place where the body was
foundY
I
A. Yes, ·sir.
I
Q. Will you please hold the picture up and point out to the
jury and to his Honor
the picture where the body was
· found Y (Witness did as requested.)
.

on
I

By Mr. Burton: Can all you gentlemen ·see this Y All right,
point it out.
. By the Court: He mij'.ht show it to half of them, and then
.
move over and show it to the other half.
I

By Mr. Burton:
Q. All right. ·where 9n the picture did you find the body
of Mary Catheryne Newlierry?
.
A. Right in this vicinitkr; right here (indicating).
Q. Between what objedts on the picture?
A. There's two little t~ees there; it's in between those two
little trees and slightly ]?elow and to the right of the large
tree here (indicating), which is a dead tree.
Q. Now, will you point out-take the picture ~nd point it
out to those gentlemen ohr there? (indicating other half of

A . I n th"1s 11cm1
I · · ·ty, rig
· ht 1n
· h ere ("m d"1cat·mg ).
~ Just between these two little trees (indicating).
Here's the dead tree (indicating), the large dead
' tree; it was slightly belo~ and to the right of it.
jury).
page 389

By Mr. Burton: Yourl Honor, I think we introduced that.
I know we identified it if 1we haven't introduced it.
By the Court: I think! it was introduced, but I suggested
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you not exhibit it to the jury until after you had tied it in.
By Mr. Burton: I'm sure your Honor is correct.
By the Court: Anyway, you will treat it as admitted to
evidence, Exhibit Number 26.
By Mr. Burton:
Q. I believe, Trooper, on yesterday the only thing you were
questioned about was the knife which has been introduced in
evidence, the hunting knife, which you say you found in an
upstairs closet of the Newberry home when you went there
in company with Sheriff Price and Dr. Kegley on Tuesday,
the 11th day of January, 19497
A. Yes, sir.
Q. On Tuesday morning, January 12th, 1949, were you
called by Sheriff Price Y
A. No, sir.
page 390 ~ Q. Did you receive information that you were
needed any place?
A. Sheriff Price came to my home on the morning of the
11th.
Q. That's what I thought. I asked you the ''11th."
A. Well, I misunderstood you. I understood you to say
the ''12th.''
Q. No, sir. I think I said the ''11th.'' And did you go
anywhere with Sheriff Price Y
A. Yes, sir.
Q. What time did he come to your home and get you Y
A. It was between 12 :00 and 12 :30.
Q. Is that in the early morning hours of Tuesday, .January
11th, 1949?
A. Yes, sir.
Q. And where did you. go?
A. We went to Mechanicsburg, took Route 99 up on
Walker's Mountain.
Q. Who, if anyone., accompanied you on that trip?
A. Sheriff Price went with nie in my automobile, and there
was another automobile with passengers in it that went along
-was Pete Newberry and his wife, and Carl Newberry.
Q. Do you know where the Newberry home is located in
this county; that is, the home of the defendant, Samuel A.
Newberry, on that date?
page· 391

~

By-the Court: Ralph A. Newberry.
By Mr. Burton: Pardon me; Ralph A. I beg
your pardon, your Honor, and those gentlemen over there.

a3o
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A. Yes, mr.

Q. Is the lime1 and· s the home of the ·.d4rl:eudzt, Ralph
A. New.lieirry., located lt , that time in Bland Co9ty, Virginia f
A. Yes, sir.
j.
Q. How far did you go up on Big Walker Mountain from
the home of the defenc!lant, Ralph A. Newberry, approxi-

j

.

~~
H ~ ~~' o four miles.
A, Three-~..,half

Q.. Did.Jott 'find .any. .ody on the north ·side of Big Walker
Mountain? . .
A. We fottnd a body; yes, siT.
Q. How far did you I find the body from where Route .99
goes across the top of the mountain Y
A. ·'!'wo-tenths ·0£ .a ntile woold be baek this side of the top.
Q. Of the mountain Y
A. Yes, sir.
Q. Will you please· all ns whetlaer or not the ibody r0u
found was in Bland Cottnty, Virginia T
A. Yes, sit'.
Q. That's where you .found the body?
A. Yes., SIT.
·
- page 392 ~ Q. Tell u~ what you did .ruad how you found the
body.
I
A. The N ewber:ry c~r, Pete Newberry's car, was in the
lead; and the Newberry car stopped and I pulled in behind it
up on the mountain. And Carl Newb~rry _and :Sheriff Price
got out of the automol:file, went o\Ter the side of the ·bank in
search of the body. Ahd they searched ,on 1lJ> the mountain
and the two cars-·I w~s driving my own amd Pete was ·driving his-followed on up the -mountain using our lights to
their adv:antage until e ~ame upon ~ place _3;long on . the
shoulder of ~he road 'Yijere ~t looked as if something ·had been
dragged over.. Sheriff Price :and ·CaTl Newberry ·was the
first ones to go over tlie side there, or possibly t>ne ·of them
was already over therd as he wro-ked his way up t'he mountain. Sheriff Price retnarked that he saw something down
there, and he and Carl ent down to investigate. fhe Sheriff
called .back ·and told m...· tha.t that was the body, 0 ~come o. n

l
I

f

1

f

t.

down.

Q. Had the body bee. moved when you got down to where
it was!
I
A. No, sir.·
Q. Was the body fottnd above or below Route 99 going up
Big Walker Mountain f
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A. Below. That would be to the left as you go up the mountain.
Q. And approximate}Y,. if you Imow, 'Fn©t>pet,. li0w far was
. the body front thQ roadt
A, I would estimate. it as 70 io 751 feet,
page. 293 ~ Q. _What is the: terrain the:rre wifili :reference to
. whether it's opelili or otherwi8e:?
A. Well, I would say that it i-s. a woodilmld, and it "s pretty
steep.
Qi. Ahtr11t what it is the elevatioo. E>f the mowltam; ~- yo;.1
know 0r Cfm astimate it, at the point where you found the
bodyl
.
·
~. ;r would_ sa,y a 45 or 60 degree· angle.
Q. How did you find the body with refe-rence i.o f.b(j mountainside!
_ ~. _The· shoulders was down the slope and the :feet were up
the hill.
·
.
. Q,_ D~d yoli examine it to fm.d· otlt what was wrapped around
the body, or in what kind of @;,thing· (i)Jt package, o.r otherwise, it was in Y
A,. Yes.,~ sir 1·_ I looked in the· sack.
Q. What did you see 7
_ A. I _saw a_ sheet w.hfoh was w:rapped ·around a body,. and
I saw the right hand and a very small pottion 0£· the arm of
the body.
Q. In what position was the right hand and arm at that
time?
A. Well, I can probably show you better than I can tell
you. It was back over the head with th~ fingers crimped
about in that position (indicating), something· like that.
Q. Where; if you. knowf w.ais the right- hand and
page 394 } arm Y Pardon me; left.
A. I do· not know; I did not see· it,
Q. What did you do with the body 7
A. We carried it out and placed it in an, ambulance.
Q. How many did it talte to citrvy it out from under the
hill or mountain 7
A. Four.
Q, :Po you remember what f OUI!' cMried ii out Y
A. Yes, sir.
Q. Tell us, please, sir.
A. Sheriff Price, the ambulance driver and Carl Newberry,.
· and n;trself.
.
·- ~ Did you see a gentleman there by the name of Mr. Guy
B. Dunn!

232

Supreme Court of Appeals of Virginia

H. V. Boone .

.A.. Yes, sir.
Q. Did you see anqther gentleman there by the name of
Malcolm Griffin from Pulaski-Griffin Y
A. At that time I did not know the fellow's name. I did
not know what his name was; but the gentleman is in the room
back there (indicatint witness room) that was there that
night, the driver of tb:e ambulance.
Q. You understand his name to be Malcolm Griffin 7
A. Yes, sir; I do. I
Q. YOU have referred to a sack here, and inside the sack a
sheet. What kind of El sack do you, refer to, Trooper?
A. It was a brownJ_II guess you'd call it~ burlap sack.
Q. And where was the sheet with reference to
page 395 ~ the sack Y
A. It was inside around the body.
Q. Did you examin~ the body at that time to ascertain
whether or not the he~d was on or off Y
A. I did not examin~ it; I was present when it was done.
Q. Was the head onl or off7

A. 0~

,

·

Q. Do you know w:µere the body was taken after it was
·
taken out of the mountain?
A. Yes, sir; I know\ where it was told to be taken, and it
· was there the next motning.
Q. Did you see it thb next morning?
A. Yes, sir.
I
Q. Did you go from Bland to Wytheville?
A. Yes, sir.
I
Q. Where did you see the body?
A. Barnett's Funer!l Home.
Q. Did you there e~amine the body 7
A. No, sir.
I
Q. Did you see any part of the body?
A. Yes, sir.
I
Q. What part did you see?
A. I saw the upper portion of the body.
Q. Was the head on lor off?
A. Off.
page 396 ~ Q. Did you see any other marks or stains on
the body?
A. Yes, sir.
Q. What?
A. I saw what appeared to be a bruise on the left shoulder
and a mark on the right foot, or right ankle, on the inside,
slightly to the front of the ankle bone.
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Q. What color was that mark you saw there on the foot Y
A. It was dark; ~lack.
Q. Could you tell whether or not it was a scar Y
A. Yes., sir; it looked to be a scar ; and an old scar.
Q. Was that a man or a woman, the body that you saw?
A. From the view of the. upper portion of the body, I'll
say that it was a woman.
Q. Did you make any examination of the left hand of that
bodyY
A. I assisted or was there and saw the finger prints taken.
I didn't conduct any examination; no, sir. ·
Q. Did you notice anything about the :fingers or left hand
of that body Y
A. Yes, sir; I saw an indentation on the ring finger of the
Jeft hand which would indicate that a ring had been worn
on it.
Q. Was there any ring on either finger of either hand Y
.A. No, sir.
Q. Dr.-Did Dr. George B. Kegley accompany you and
Sheriff Price too, to Wytheville that morning!
page 397 ~ A. Yes, sir.
Q. And were they present in the Barnett Funeral Home while you were present T
A. Yes, sir.
Q. After you got through your examination, or made such
examinations as you deemed necessary there at the Barnett
Funeral Home, where did you then go, Trooper Y
A. I returned to Bland.
Q. Then where did you go Y
.A. To the home of Ralph Newberry.
Q. WhereY
A. Mechanicsburg, in Bland County.
Q. Did you enter that home?
.A. Yes, sir.
Q. Did you go into a little living room in that home Y
A. Yes, sir.
Q. Will you please describe, as best you can, what you found
in the living room Y
.
A. There was a stove in the living room, two chairs, a
table and a settee, and a linoleum on the floor.
Q. What kind of a stove was in that room?
A. A warm morning stove.
Q·. What examination did you make of that room that yon
haven't told ns about, if yon did make any further examination?

s»Neme - ~ of Appell.ls §f

~

.

I. H,. V, Boo11e.

.-le

A., I ~w.'@h~<i ft>r ~-y bu&t
an~ere bl t1uJ ro@,
and for bl , od stains that wu pr.es.eJ11it.
page 398 } Q. What did yqnr .euroimiti@ treveal g,~ djs~o§ef
A. l did Jt~t tlnd qy buW lwl~ or any h.ole that :wo~d
i~icQ.t~ tbat it ~d b~en.. Il'lade. b~ a bull~t. I did. se~ some
blood on the chair wh ch was s1ttmg ~nth~ ea.at side .of the
r~mo, 1tPd. @mn.t blood s _-a.ins tlll the lm.o~lllll unde:r th,e winq.pw
on the south side of th room ..
Q~ .Dld fif>U.. ije~ #JlY ;5taiQS i~~ ble4.ld an-ywbel!.e else in. that
room, that you recall!
~ Nii, ~ii.
Q. Did you see any eteps leading down from the urst floor

of that holl.le ii,Jo a b~rment,
_A, Y@3, sir!'

-

Q. Yes, sir. Did yol examine those steps Y
·
A. Y.'~~' s-ir,,
Q. Did your examin tion disclose anything Y
~- Ye.s, sir; it ~pp~red ~ be blood stains o~ the steps.
Q. Did Y®_ go i:ntn_ 1lh_e basemne;nt·Y
.A. Yes, sir.
I..
Q, What did you
m. Ute bas~nt f
.A. I found what ap,eaT.e.d to be blood stains on the con~
crete floor and a mar in the concrete floor whieh le4 fr0m
wh(}J."e the b1'lod ~tain.J ,or what -~ppea:r.ed t.o b.e blood sta!n,
W.ff§ -~erQSS ·th#&<:,-, .3S if SMn.@thing had bee;n drag·ged Oll it
Q. .And whefe did -ttat mark leaq. to, if any place¥
.A. It le to an outside .er whfah goes out unpage 399 ~ der the fro t porch.
'
Q. .Andfhere did the ~rk end?
.A. .At that door.
Q. .And after you ot out .of ·that doo:rf where we,re y9u
thenY
·. ·
.A. Out under the front porch.
Q. W fiS the f.rlont p reh encased by ailythingt
.A. Yes, sir; it was e cased by a latticework.
-Q. A.nd how did ·yo get frmn 'llD.der the .f.ront por-0h any
_place else?
.
·
.A. ·There '·S a do.or i the latticework just fo the left as you
go out of the bas.em._ent door•
. Q. .And where does ·,hat door lead to, o:r where did you go
1f you go throug·h the attice doorY
·
A, Opt in the yaTd, the front yar.(], .or ,slightly to the side
of it~west side of the porch.
·
Q._ You sa.y there
a concrete floor in the basement?

nnp.

do
- ,-

0

wr

Ralph

A. ~erey :v.. 00BUn0illfflealth of Virginia.

23$.

H, V. Boane.
A. Yes, sir..
Q. W.onla you pleBise tell ns whe~ 9JM· ru,t tham w~ ®Y .
drain in the concrete :fioar tOO the basetlllenit Y
A. Yes, sir ; there was.
Q. Would you .give us the approdinate size ·Ol! diine1)J:dpl)s
of that drain?
· A . .Approximately fo11r inclmsQ. And where was it l~Q.ted in the ®nerete floor?
A. It was located in the north e~ of the b.llse-page 400 ~ ment near the door that you go OtJ:t nnd.er tbe
poreh.
Q. Did you see any facilitie~ for water there i:,i the b~fJe7'
mentY
A. No, sir; I don't recall s~g any water or ttny &pigots
tliere.
·
Q. There has been introduced in evidence in thi$ ca.~ a ~22
caliber rifle, Commonwealth's Exhibit 20, and I .ast y9u if
you recognize that rifle? (Exhibit h.a-i\l.ded to the witness.)
A. Yes, sir.
Q. Where did you first see or obtain, if you did obtain it,
that rifle?
A.. I would like to t:ake it ,ipart as I have plit B m~rk .on
the rifle. I would like to see that.
Q. All right., sir. Take it apart. (The witness ,disae;sembled the exhibit.) Do you n<>w recognize the -ritlef
A,. YefJ, sir.
Q. After you have e:x.a:rnin.ed it t
A. Yes, sir.
Q. Where did you obtain it, if you did obtllin it Y
.A. Off the hack porch of the ;N:~berry home.
Q. What-will Y® giv~ us the description 9f that rifle,
please, sir?
A.. This is a e~~h6t, ReJlllllgton, .22 rifle.
Q.. What did yo-.,. d~ with the rifle after you got it off the
back porch?
A. Put it in iny automobile and loeked the· door
page 401 ~ on the automobile.
Q~ Do you. mean you took the rifle from the
bMk po:rch of the home of the defendant~ Ralph A. N~wb~rryf
.A. Yes, sir.
·
Q. When?
A. On the 11th of January, 1949.
Q. I hand you here Commonwealth's Exhibit Number 21
and ask you if you have ever seen that.rifle before?
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A. Yes, sir; I also haJe a mark on this one that I'd like to
look at. (Witness disassembled the exhibit.) Yes, sir.
Q. You have now lookrd at your mark¥
A. Yes, sir.
·
Q. You put a mark on both of those rifles Y
A. I did, sir.
Q. Where did you obt in that rifle Y
A. Off of the back porbh of the Newberry home.
Q. Along with the one 1We have just talked about?
A. Yes, sir.
_j
Q. Will you please gi"\ile us the caliber and the description
of that rifle Y
A. It's a Remington, .22, single shot.
Q. Going back to the asement of this home, did you see
any stove anywhere Y
A. Yes, sir.
Q. Did you look in tha~ stove?
.
A. Yes, sin.
page 402 ~ Q.. Examinb that stove in the hasementY
A. Yes, siti.
Q. What did your examination reveal Y
A. The stove had ash~s in it and a small piece of cloth.
Q. Small piece of cloth 1 Small piece of what Y
A. Cloth.
j
Q. What kind of cloth ; could you tell Y
A. No, sir; it was just a small piece of cloth; I couldn't
say. It was something like toweling, probably; I don't know
what it was.
I
Q. Had any part of th!t been burned Y
A. I couldn't say whether that had been burned-part of
it~or not. I don't remeiilber whether there :was any scorched
I
places on it or not.
Q. Did you examine dr see anyone take from the warm
morning stove, which yoh have testified about., in the living
I
room it's contents?
A. I saw part of them fJ~aken out; yes, sir.
Q. Who did that, Troo: er¥
A. Captain Crews and I assisted there at the beginning of
it, and then I was on th~ sifting of the ashes; the ones that
we took out of the stove first.
Q. Who did you leave 4oing the sifting when you left?
A. Captain Crews.
J
·
Q. And who, if anyone, else?
page 403 ~ A. Carl antl Maynard Newberry was there.
Q. Did yoli see anything that was obtained

f
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from that warm morning stove after its contents was in. the
course of sifting or screening Y
A. I don't follow you on that question.
Q. Well, perhaps it is not very clear. I beg your pardon,
Trooper. Did you see anything obtained out of that warm
morning stove after you had used your screen or sifter 7
A. Yes, sir.
Q. WhaU
A. I saw what was identified by Dr. Kegley as being skull
bones, teeth and bridgework.
Q. What else, if anything!
A. That's about all I remember that we found.
Q. Did your examination of that home reveal any liquor
or whiskey?
A. No, sir.
Q. See any bottles Y
A. Yes, sir.
Q. ·where?
A. There was two empty bottles or practically empty.
There might have been just a little bit left in them; on the
back porch of the Newberry home.
Q. Do you know when or how they had been emptied Y
A. No, sir.
Q. Who took the bottles, if anyone took them?
page 404 ~ If you know Y
·
A. I don't recall anyone moving the bottles in
any manner, in my presence, other than picking them up and
looking· at them.
Q. Trooper Boone, were you present at the office of the jail
of this county on January the 12th, 1949, sometime in the
evening, when a statement was taken from the defendant,
Ralph A. Newberry?
A. Yes, sir.
Q. About what time Wednesday,, January 12th, 1949, was
that statement taken from him, if you know?
.
A. I don't know the exact time, but I would say it was ·
around 6 :00 or 7 :00 o'clock.
Q. Who, if anyone, was present there at the time that ~tatement was taken Y
A. Sgt. Helsabeck and Dr. Kegley, myself and probably the
Sheriff was there part of the time.
Q. Will you please relate what conversation was had between you, or any other person present, and the defendant,
Ralph A. Newberry, before he made that statement, and any~ ,:
thing that he may have said before he made the statemenU
1,

2.;,s

:Snpreme 100 rt .of A:ppeails of V.inginia

. .V. Boone:
A. We hadl brought Sam Newberry ;downstairs ~in the 11.iMimg
room of the jail to give !him a chance to :change ,o.r :add to, ;M
take away from the '8ta1emen:t that :he had ·made. And when
that -chance 'had ,been ,g;i.:v:en .him. I took him :back :upstair~. ·
:Rallph Ne.wbe,rry toia -~e that he wou;ld ga ,.downstai:rs ,and
t~ll :the ·trut~ if I would let ·him ·tailk -.to Sam; a,n<il
page 405 ~ I told him that he could tell the truth ·-without
talking to Sam. And about that time SheTnf
Price ..came -:up -the steps and one .0f us-'l .don·'t ·r.emember
which one-unlocked th~ door of .the -ceU iin which ·Ralph was
in. He walks over to the cell where Sam was .and said ffliat
he was going downsta:i~s and t~ll the truth about this, as it
had :gene far enough. .A!nd ·with that he was brought on .downstairs.
I
Q. After he got downstairs, was anything said to him by
yo.u or. any of the othe1s present. before he made any ,statement?
A. Yes, sir.
Q. iPlease tell us wha was said, if ·you can recall?
A. ·wen, I do I'ecall ISgt. ·Helsabeck telling him that :he
didn't have to make a strtement, Jdid not have :to maJke a statement, and ·anything,, an]' statement that fu.e might make could
be or could not be used as evidenee in court for ·Or against
him. ; that no promis.es !was being -offere.d h.im to make the
statement; that it must e free and v:oluntary.
-Q. Did he then make a statement?
A. Yes, -sir; upon que tioning of Sgt. Helsa:beck.
Q. Who took t~e state;ment down, if anyone1
A. Dr. Kegley typed it.
Q. · On the typewriter t
A. Yes, sir.
I
Q. Was that in your presence!
A. Yes, sir.
I
Q. In thet· resence of the defendant 7
page 406 } A. Yes, si .
·
Q. And i the presence of Sgt. Numa HelsabeckT
I
·
A. Yes, sir.
I
Q. I hand you here, Trooper Boone, four sheets of paper
whicb have heretofore ljeen marked for identification ''Number 28,'' and will ask ydu what they are Y
1

·· '.By Mr. Snidow : If ~our Honor please, we object to the
'introduction of that paijer on the ground. :Sy the Court: I don't think that the attorney has asked
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that it ·,be intradu°'~d; .he ~s .-aslru}g rthe w~e~ .to j,~tey it
at .this ;pohlt.
.;Sy .Mi:..Bwton·: illhat's ;)]ig;b.t,:your ili,[0110r.
By Mr. Snidow: I thought he was introducing it. I'm
sorry.
By Mr. Burton: (;con.tinues ~examination)
Q. I hand this to you; what is iU
A. This is the statement of Ralph Newberry.
•Q. ¥:on mean •;the four -p~es that .I ,hav.e ,_e$ibited to :yc;>U Y
A. Yes, sir.
Q. Will you please state to his Honor and the j1µ7 :whether
or not the defendant, Ralph A. Newberey,, r.ead the first page
of that statement ·before .he signed ,iU
page 407 ~ A. Yes, sir.
.Q. E>id :he ·.do .-any ·writing on the first .p~ge ,of
that statement?
A. Yes, sir.
-i~. WhaU
A. He has ''Number 1" and the initial "RN."
iQ. Who placed :that ;On there:?
rA. iRalph .Newberry.
:Q. With ·:whaU
A. A pen.
Q. I hand you page Number 2 of :that :statement, :and -ask
you if the defendant, Ralph A .. Ne.wberry, me~d that page before he signed that statement?
A. Yes, sir.
Q. Did he make any corrections on :itA. Yes, sir.
Q. -before he signed itY
A. Yes, sir.
Q. What did he correct on it Y
A. He has scratched out·the itypewritten word ''think'' and
has written "know-k-n-o-w," and the initial -"RN'' ~ight
.after it.
Q. Does that appear on the second line of that !page?
A. Yes, sir.
Q. Did he do any other writing on that page?
A. Yes, sir.
,Q. What?
page 408 ~ A. He has put "Number 2,'' and the initials

.

''RN.·''

Q. By whatf
A. A pen.
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Q. I hand you here Jhat purports to be the third page of
that statement., and ask! you if the defendant, Ralph A. Newberry, read that, or th,·s page, before he signed that statemenu
A. Yes, sir.
Q. Did he, the defentlant, Ralph A. Newberry, make any
corrections or do any J riting on that page Y
1
A. Yes, sir.
Q. WhaU
A. He has scratched out the typewriten word "khaki," and
put the "O. D." on the tie, and "RN" right after it.
Q. Who did thaU
A. Ralph Newberry.
Q. How did he put it on there 7
A. With a pen.
Q. Did he do any other writing on that page?
A. Yes, sir.
]
Q. Where Y Where; ~nd what is it Y
A. It's on the upper left-hand side or corner, ''3", and the
initials "RN."
Q. I hand you, Trooper Boone, what purports to· be the
fourth page of that statement, and will ask you if the defendant, Ralph A. New9erry, in your presence read that page
before he signed it?
page 409 ~ A. Yes, sir.
Q. Did h~ do any writing on that page Y
A. Yes, sir.
Q. What writing did fhe doY
A. He signed his name.
Q. How?
A. "R. A. Newberry."
Q. BywhaU
A. Pen.
Q. Was that done in your presence Y
A. Yes, sir.
I
Q. Was that done in the presence of Sgt. Numa Helsabeckf
A. Yes, sir.
Q. Was it done in tlie in the presence of Trooper H. V.
Boone?
!
A. Yes, sir.
I
Q. Which is you, of ~ourse. And who else was present Y
A. Dr. Kegley.
Q. Did he do any other writing on that fourth sheet of
paper!
!
I

.

I

I

I
I

f

I

I
I

·
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A. Yes, sir.

Q.. WhaU
A. Made a mark here (indicating) which indicates "Number 4." ''RN," the initial "RN" right after it.
Q. Were all of you three gentlemen present when the defendant signed his name?
page 410 ~ A. Yes, sir.
Q. When did you three gentlemen sign your
names to that paper?
.
A. Immediately after he signed his, in his presence.
Q. Prior to the time he made this statementt Trooper, and
during the time he made it, and at the time he read it and at
the time he signed it, what do you have to say with reference
to his sobriety?
.A. Immediately before, or from the time I saw him from
taking Sam upstairs, I would say that he was sober.
Q. Did you observe anything about him to indicate that he
was under the influence of intoxicating liquors or drugs, or
narcotics?
A. No, sir.
.
Q. State whether or not he appeared to be rational or irrational?
A. Rational.
Q. State whether he appeared to be normal or otherwise?
A. Normal.
Q. Were there any threats made upon him there on th~t
occasion to get him to make that statement?
A. No, sir.
.
Q. Was he intimidated in any manner to· get him to make
itY
A. No, sir.
Q. Were there any inducements held out to the
page 411 ~ defendant to get him to make that statement?
A. No, sir.
Q. Were there any promises of any kind made to him· to
get him to make itY
A. No, sir.
Q. Please state whether that statement was made by him
free and voluntary!
A. Yes, sir.
Q. And of his own free will and accord Y
A. Yes, sir.

By Mr. Burton: You may take the witness.
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CROIS; EXAMINATION.
B.y; Mr .. D.illow,·:;

·
·
Q. Trooper.;. fnomt w; nm dicl you1 get. the:· i,nformation, a~ tb
whm:e: theJ bo.dy· o.fi
you1 speak might he: fo.und: on
Walker's Mountain Y
·
. A. Sheriff Price. ·
.
·
Q. Do· yonJmow; whe e.: he) got itt .
A . I know. where h.ej~old- me that he: go.t·_it;
Q. 1Jhat was Sheriff Pricel
A .. Yes, sir..
Q•. What did .he.. tell Iou~t
.
.

r,.Iru

By Mr. Burton: "\Ve object to whathe'.told.him.
page 412 ~·-. By. the _Gjl>nr.t: O~jea~on, sustmlied..
By Mir. Dillow. (~onhn~es exa_mmation),
Q. "'You, didn?t. know !yourself: where: thff· information· came
fromY
A. It was not told me by anyone except the; Sheriff.
Q. Where: were: thost guns; on his back porch of: the Newberry home?
I
A. It would be on tne east end of the porch,. to, the\left as
you walk:toward· the:lifing r.oQm do,or..
Q. Right immediately behind the living room t
.
A. Yesj sir ;just .to the 1eftr as ·y.o.um walk .in ·the .door, hanging on the wall. .
Q. How much distan e would a person have to:travel from
that living: room, whic , you· have jµst described, Op: tl1e back
and east side of the N .wberry home to get to the back porch
where you found these guns Y
· A. Is that from) the piving; r.oom Y
Q,. Uh-huh. What· 1s the·. distance f:rom, the: living ro.om
that you have described, where tliisi stove was, to the back
. . .
porch wher.e -you foundj the guns!.
A. You step out of tr.e living room on to'· the: back P-Oroh.
Q. Just a step., isn ~t 1it, Trooper 7
I
A. Yes, sir.
Q. And just where 9n the porch were. the: guns-! .
A. They were hanging on the east end of the:nor.ch,
.
Q.
page 413 ~ A. On t e wall.
Q. Was ere a gun wrack on the wall T
A. I don't recaJl :wh~theJ;-·ther.e wa~ -or nofa
Q. Were they han1g downward t

t

0n·twU.
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..&.. Not. sm.
Q~ . .And. then. they·we:ve) hanging ow some· sort of. a. wr:ack on
the wall of: t:l'.w porch:f ·
.A.. Or a· naff; L. doni't' remember· whick,Q. Were: bothJ of tliem.hang.ing there 1.
.A•. 'llesj.sir..
Q. Did you procure any informatfon from about, from anr-

body-without telling what it was,,. of: cour.se-:-did, you. procure
any·information :£rom: anybody as to whel"e: yon: might. :find a
gun or gun~ at the Newberry homel
A. No, sir·; I don't recall ofibeing·told~
Q. Then did you just procure the guns because you' sa-w
them there in the course of your examination· of'. the. house.?
A. Yes, sir.
Q. Were you looking for guns Y
A. I had·. gone there: in search, of evidence: for which I had
been· told that- might have· been used.
·
·
Q. Were they guns, or a gun 7
A., Yes1 sir;
Q.i. And so you were there· looking·· for a· gun or guns and
.
you. found· two guns, the: rifles which have been
page 414 ~, exhibited here.and refer.red to·by you·imthis.:case:7
A. Along with other evidence ; yes, sir.
Q. Along with other evidence, Did:you·:find-I: believe.you
spoke·of it.yesterday-but· did·you1:find·.a· liunting: knife about
nine inches long:of your·own'.search,.or did you.have information as to its whereabouts Y
A.· I had information as to its ·whereabouts..
Q. From whom did you obtain·that-informationY.
1

By Mr. Burton: We object from wliom he obtained·it.
By the Court: Just, a minute ..
By Mr. Dillow: Perfectljr Iegitimate;.u your Ironor please.
By Mr. Burton:· Well, we'll see if· it is.
By. the Court:. Objection.over.ruled·•.
By Mr. Dillow:
Q~ You may answer it. the Court says.
A. Sam Newberry~

By Mr. Burton: Now·we move the Court to s-trilte· that answer from this record and· instruct this jury not to consid~r it.
By·tlie Oourt:· At the moment·the motion is:overruled~
page 415 } By Mr. Dillow :
.
Q. Trooper, at the· place to which you -have re-
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1

ferred as being a place ~n Walker's Big Mountain two-tenths
of a mile, or approx~ately two-tenths of a mile from the top
of the mountainside south of Mechanicsburg, and to which you
have pointed on the phbtograph marked for identification as
"Exhibit Number 26," /you have said that that spot, or that
place, was about 70 to
feet from the highway, is that correct!
A. I estimated that as 70 to 75 feet.
Q. Can that spot be sJen from the highway in daylight?
A. Yes, sir ; I would say so.
Q. This was at a season in the year., in the wintertime, was
it noU
A •. In January; yes, sir.
Q. The leaves were dff the trees V
A. Yes, sir.
I
Q. And the place was rather barren, was it noU
A. Yes, sir; you could see from the road down through the
trees, small bushes.
i
Q. And this body to which you have referred, and which
has been shown in this evidence somewhere in this case to
have been of tlie weight of about 160 pounds, a woman about
six feet in height, mad~ a pretty good sized package, didn't
iU
.
I
A. Yes, sir; it was fairly heavy.
Q. Was the body di~covered by the searchlight or spotlights of either of the searching automobiles Y
page 416 ~ A. No, sir.
.
Q. By wl:iat means was it located Y
·
A. By a flashlight, a~ I recall it.
·
Q. Then the flashlignt in the hand of somebody f
A. Yes, sir.
I
Q. Just an ordinary !sized flashlight?
A. A three-cell flashljght.
Q. A three-cell flashlight. Well, the three-cell flashlight
was a much lesser lighfi than the spotlight on an automobile,
wasn't it?
I
A. Yes, sir.
Q. As to the statemeJl,t which you have said was taken from
Ralph A. Newberry an4 typed by Dr. G. B. Kegley at the jail
on the 12th of J anuarYJ in your presence, you have ref erred
to the fact that Mr. Newberry numbered the pages 1, 2, 3 and
4 and after each numbering that he initialed it ''RN" in pen
and ink. At whose suggestion was that doneY
A. Sgt. Helsabeck. I
Q. Then it was Sgt. Helsabeck who requested or directed

I5
J
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Mr. Newberry to do that, and not Mr. Newberry's own notion; is that correcU
A. Yes, sir.
Q. Do you know what the purpose of that was Y
A. No, sir; other than to number the pages as to the exact
number.
Q. And for the purpose of identification by Mr.
page 417 ~ Newberry, wasn't it T
A. Yes, sir.
Q. Then you, of course, don't mean to say that Mr. Newberry was so particular, so completely concerned about this
matter that he voluntarily took page by page of the statement
and after reading it he initialed it, but you do say that was
all done at the direction of Sgt. HelsabeckY
A. That he numbered and initialed the pages; yes, sir.
Q. That was Sgt. Helsabeck who directed that¥
A. Yes, sir.
Q. And as a consequence of the Sgt., Police Officer's direction, Mr. Newberry took a pen which had been furnished him
by the Police Officers, and numbered and initialed each page;
is that right? That's right, isn't iU
A. I don't recall the pen that he used.
Q. Well, was it a pen that somebody furnished him; wasn't
iU
A. It was a pen he used. I don't know whether someone
furnished it, or that he had it.
Q. Was it the same pen you used to sign your name as
a witness?
A. Yes, sir.
Q. Well, to get your clear, do I understand you to say that
on the late afternoon of January 12th, that you and other officers went to the Bland County jail where Samuel L. Newberry had been since Monday night, and got Samuel L. Newberry from his cell and took him to the first floor
page 418 ~ of the jailhouse; is that right?
A. Yes, sir; that's right.
Q. Samuel L. Newberry had been arrested, had he not Y
A. Yes, sir.
Q. When?
A. On Monday night.
Q. The 10th?
A. 10th of January.
Q. For what?
By Mr. Burton: We object to what he's arrested for.

:M6

Silprema Conr of. A~peals: of: Virginia:

H V. Boone.
I ev.i·dence_
· m
·· -tlii·s· case~,·
.LY.Lr.. . oggess-.•-. It'. s. Jl.O
B y "Ir
By Mr. Dillow: Why that's absolutely material..
By the Co~rt: Objectiof1!- sustained at this point..
By Mr. Dillow·:: Excep 1.0n..
B.

·

•·

1

.

.

Q. Samuel L. Newberry ~ad been arrested on Monday night,
tlie 10th.of.January ris that righU
A. Yes, sir.
/
Q. And he had been in jail since. the; Monday night, the
10th of.'Janua:ry,hadn't
A .. Yes, sir.
page. 419. ~ Q.. What w s- he: charged. with!

jet

.

I

By Mr. Burton·: We o~ject to that.
By Mr~ Burton:: No eq"clence in this . case.
By the Court:· That's he:same question.,
By Mr. Dillow: Excep .

Q. You·. gentlemen went to the jail on the· late afternoon
of January 12th and·tookjSamuerL .. Newberry ont of his-cell
down to the first floor for ~hat 7: :
A. In order that he mi~ht change,. or add. to; or take away
from: the statement-that he· had previously made.
Q. When had he previdusly made such statement!
I

By Mr. Burton: We object.
By Mr.. Dillow: The officer brought it. out~ We liave got
a right to inquire about it.
By the Court : Overrul~d.

J

By Mr. Dillow:
Q. When had he.previ usly made a· statement!.
A. on~ the. 11th.. _ I
Q. Before hom:Y
page 420 ~ A. Captain Crews; Dr. Kegley, Sheriff: Price
and myself.
Q. And he was given ~ opportunity by you gentlemen,
having gone there to inform him that he was being given that
opportunity to change
lter, to add to or take from, .a statement which he had given o the officers of the Commonwealth;
is that righU
A. Yes, sir. That is, don't know just the words that he
was told, whether he wa;s told that he could-that lie was
brought there to change, to alter, to add to, or to take awaybut that was the idea~
~

f

orj
1
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H~-. "W:, Bo'(nte.
Q, A'ndt that. was~ the~ idea and·. purpo:se: of, iU
A. Yes, sir.
Q. Did he change- such statement! wliich'hadi been given to
the officers of the Commonwealth by altering;, adding· to it or
taking: from. it1.'
·
A .. No~ sir~
Q. What was done with him thenf
A. He was taken back upstairs.
~- B-y.-wHonii·
·
A. Myself.
Q! . .Amr placed where:?.
A. In a cell.
Q. With whom Y
A. By liimselt.
.
Q. Had he been in a cell by himself prior to that time Y
A. So far as L know'; yes.,, sir:.page 421 ~ Q. You took him from a cell in whichJ he was
by himselff
A. No, sir; I don't believe that I broughtt. him: downstairs.
I don't recall that I brought him downstairs.
Q. Do you or not. k:Iiow that'. Ralpli Newberry and Samuel
L. Newberry were occupying separate cells in the jail?
A. I don't recall that I knew whether Ralph, or in. which
cell that he was im
Q. But you do know that you put Samuel L. Newberry in
a, separate cell,Y
A. By himself; yes, sir.
.
Q- By· himself:. .And was. Sheriff Price: present lip tliere
in the jail when the conversation took place between you and
Ralph and. Slieriff. Pr.ice, ,
A. I had taken Sam back up; don't remember whether I
had completed locking him back in the.cen:when Ralph walked
to the.. door and1said,that he would go downstairs and tell the
truth if we'd let him talk to Sam. And I told him that. he
could,tell the·tr.uth,without. talking'.td·Sam .. And, as 1 recall
it; about that time the Sheriff came up .the·steps.
Q. Then what was done then?
A. I do:ri 't remember, whether, I unlo"cked the· cell---that' is,
Ralph's-or whether the Sheriff took the,keys,and: didit.
Q. Anyway, it was doneY
A. Yes, sir.
Q. Then what happenedY
page 422 ~ A. And Ralph was· brought downstairs in: the
living room.
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Q. But before being bJought down what happened; what
did he sayY
A. He walked over to t1e cell and toldQ. What cell Y
·
A. To Sam's cell; and aid "That this thing has gone far
enough; that he was going downstairs and tell the truth.''
Q. Said that to Sam f ~
A. Yes, sir.
Q. And in your presen .e' and in Sheriff Price's presence T
A. Yes, sir.
Q. '' This thing has gone far enough; I'm going downstairs
and tell the truth Y"
A. Yes, sir.
Q. With that you gentlemen went on downstairs f
A. Yes, sir.
I
Q. And t~is statement resulted Y
A. Yes, sir.
·
f

1

j

By Mr. Dillow: That's all.

RE-DIRE9T EXAMINATION.
By Mr. Burton:
i
Q. Trooper, are you fariliar with the jail of this county?
A. Yes, sir.
page 423 ~ Q. How many cells do they have in the jail of
this county? I
·
A. They have what I rould call two cells and one larg~
room.
Q. How are the cells l<;>cated; on the same floor or otherwise?
I
A. On the same floor.
Q. Are they beside each other, or opposite each other., or

~w,
A. Opposite each other.
I

.

That is, the room is opposite
from the cell where the t10-we call them ''cages,' '-the two
cages are side by side.
Q. A man in one cell ca. he talk to and confer with the man
in the adjoining cell?
A. Yes, sir.
By Mr. Burton: That's all.
By Mr. Dillow: That's! all.
The witness stands aside.
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Dr. George B. Kegley.
By the Court: It's 5 :15 now, and the time has come for an
adjournment. You gentlemen of the jury, remember what the
Court has said to you heretofore and don't dispage 424 ~ cuss this case with anyone, or allow anyone to
discuss it with you, nor in your presence. The
deputies have been sworn to keep you together and not allow
you to separate. Please be guided by their oath in this and
don't allow yourselves to become separated; stick together
and make it easy on yourselves and on the deputies. Sheriff~
you and the deputies may take charge of the jury and have
them back in the courtroom at 9 :00 o'clock in the morning:
Note: (Then and there, at 5:15 o'clock p. m., the fourth
day of the trial was concluded, Thursday, April 28th, 1949,
and court was adjourned at this time to reconvene the following day at 9 :00 o'clock a. m.)

.

FIFTH DAY OF TRIAL.
Note: ( Court reconvened, pursuant to adjournment, at
9 :00 o'clock a. m., Friday, April 29th, 1949.)
Present: (Same parties as noted on April 27th, 1949.)
DR. GEORGE B. KEGLEY,
recalled by the Commonwealth, testified as follows:
Examination by Mr. Burton:
Q. You are the same Dr. George B. Kegley who testified
in this case on yesterday?
A. Yes, sir.
Q. Dr., will you explain to us the procedure in embalming
a dead body with reference to how you get the
page 425 ~ blood out, and how you get the fluid in?
A. It's necessary to expose an artery and a
vein-one of the larger ones-and insert a hollow tube or
cannular into the vein, and a smaller tube into the artery.
Embalming fluid is forced into the circulatory sy:stem through
the artery and by mechanical process fore es the blood out
through the vein.
Q. In other words, when you put the embalming fluid in
that forces the blood ouU
A. Yes, sir.
Q. You have stated that on yesterday you went to the home
of Ralph A. Newberry:, the defendant, with some other par-
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ties,-:I :belie'\te, .Bheriff _p~:ce and -'lJi:oop.er H. ¥...lJpo~e--~d
you ,describe·~ \what yoursa u.n :the iTo_~g ·;ro~m, ba$&.J;n,en:t, ,ai;1d
so iforth. B.ul you :s.e:e ~ y ·;woman·':S. clothi.ng it;hat had any
stains :on· it Y ·
"A. No, ~sir.
·I
.Q. _Did yon find :aq~ hairr Y
. .A. No, :Sir.
~
;Q•. Di. d yo.u.:find~any blo d :.anywhere ;.els.e.:;.e,~ept \w.he1e ·y.Q.u
hav:e told ;nsj
·· A. No, si_r.

r

.

By Mr. Burton: Take the witness.
By Mr. _ff)filow:: Just .al minute. ·Stand ·:aside, "Dr.
~y.Mr. :Bur.ton: :¥our :Honor, ·the-doctor has,an
page -426 )} ,:emergency ca . Maythe;go ·now, !temporarily, and
be available!
By the Court: I think so, if the doctor will keep himself
available in the ev..ent ·he : eaves -here .
.The -witness :.stands :asi e.
SGT. NUMA HELSABECK,
recalled :by-the Dommonwealth, testified ,as follows::

nmEcT IEXAMINATJiON.
By Mr. l3urton:
Q. Are you the same Sgt. Numa .·Ilelsabeck ·who testified ,.in
this case on yesterday.?
A. Yes, sir.
Q. And you have been sworn as a witness Y
A. Yes, sir.
Q. Sgt., well'e you pi=esent at the ·jail ·.office \of the jail of
this county on January 2th, 1949, ,when the defendant, JRal_ph
A. N ewbenry:, made :a statement?
A. Yes, -sir:; [ was.
Q. I hand -you what :pur,ports tto 1be ,a -statement ·on four
pages, and asJ{ you jf iY°-Uioan id~ntify-.that?
A. Yes, sir.
Q. What is thaU
A. This is a -statement·made ~y :Ralph A. Newberry at tthe
jail on January 12th, 1949.
page 427 } Q. Were you present at the jail when that statement was taken.f
. .A. Yes., sir.
'
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Q. 'i.Who ·else, :.if an1one, ·:was ,present Y
A. Trooper H. V. Boone, iElir.!G. illtlKegle-y, and;the'.Sheriff
was there part of the time; he left one some business lbefo.re
w.e -'completed :it.
;Q. ·Do you ;remember about •what time .in the evening of
January 12th, 1949, :that ·statement ·:was taken Y
,A. It ·was .after ;supper, appvoximately ·7 :00 o'clock wh.en
we started.
.Q. 1Where ·was the -statement taken Y
A. ;]t .was in -the 1downstair-s as 'YOU go in the jail jt~s :a
living room on the right; and you go through a ,door in
through the living·room, and the statement was taken in .this
living room.
Q. Were you and Trooper ;Boone .and ])r. ;Kegley present
all of the time when the defendant made 1that statemenU
·A. Yes, sir; we were.
Q. Who .took the statement down Y
,A. Br. Kegley.
Q. .How did he take it down·t
A. With a typewriter.
Q. Who :asked !the questions?
A. I did.
.
Q. Now, prior fo the ·time that .statement ·.was
page 428 } taken, ,will ·you -please tell his Honor and the jury
what statement -or statements, if ,any, ·-were made
by you or by·the defendant, ;Ralph A. Newberry, prior to the
time he made that statement?
A. Well, first Sheriff Price and I ;went upstairs in the jail
and :asked Ralph A. Newberry if he ;wished .to -make a statement, and he said that he did; and ·the Sheriff unlocked the
· cell and brought him down to the living room· of the :jail, and
I explained to :him as thoroughly that -any statement -he made
would have to be made of his own free will and accord., and
that no threats, abuse-no, we would not ask him, demand
that he did-that any statement that he made might or might
not be used in court of record against him, and that whatever
he said would have to be of ·his own free will without fear, or
threat. or· any-promise.
Q. Were any promises or inducements held out to· the defendant by ·any .of you officers there, or anyone present, to
get him to make that statement,
.A. No, sir; there ,were not.
Q. ·Was he intimidated ·by you :or any of the others present
in any way to get·him to make that statement Y
.A. No, sir ; he was not.
1

1

1

1
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Q. What statements he made there, state whether or not it
was of his own free will and accord 7
A. It was.
·
Q. What do you have to say with reference to his sobriety
at the time he made the statement and immediately prior to
the time he made the statement!
page 429 ~ A. He was sober, as far as I could tell. No
odor of any alcohol that I detected.
Q. What do you have to say with reference to his mentality
prior to the time he made that statement, as to whether or
not he was sane or insane Y
A. He was perfectly sane as far as I could tell.
Q. State whether he was normal or abnormal from what
you observed of him immediately prior and at the time he
made that statement?
By Mr. Snidow: If your Honor please, I think the question
is objectionable because let the witness state what he did and
how he did it. He asked him if he was normal; and that's a
conclusion.
By the Court : The questions are rather leading.
By Mr. Burton: (continues e~amination)
Q. Have you stated everything he did, Sgt.!
.
A. Yes, sir; he seemed to be of a sane mind ; he was just
a slight bit nervous. Other than that he seemed to be normal.
Q. Now, I hand you here the first-what purports to be
the first page of that statement, and I'll ask you if the defendant, Ralph A. Newberry,, read that first page of that
statement before he signed it 1
A. Yes, sir ; he did.
Q. Did he, in any way, write upon that statement?
A. Yes, sir.
page 430 ~ Q. First page Y
A. He put a '' 1," indicating first page, and
wrote his initials ''RN'' after this.
Q. I hand you what purports to be the second page of that
statement and ask you if the defendant read that before he
signed it?
A. Yes, sir. I asked him to read it and if he saw anv mistakes to change them and initial it. He put "Number 2'' indicating the second page, and put his initials "RN'' after
that. He also on the second line changed the word-scratched
through the word "think" and put "know,'' and initialed it
right after that.
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Q. How did he make those changes?
A. With a pen.
Q. In his own handwriting?
A. Yes., sir.
Q. I hand you here. what purports to be the third page of
that statement and ask you if the defendant, Ralph A. New-·
berry, read that before he signed that statement Y
A. Yes, sir; ~e did.
Q. Did he do any writing on that page before he signed iU
A. He put "3" on that page and his initials "RN" right
after that. Down just below the middle of the page he
scratched through the word "tKhaki" and put "0. D.'' and
put his initials right after that.
·
page 431 r Q. In what way did he make those changes?
A. With a pen and ink, in his own handwriting.
Q.. I hand you here what purports to be the fourth page
of that statement and ask you if he read that before he signed
iU
A. Yes,. sir; he did. Put H4" on there, with his initials
"RN" after that, indicating the fourth page, in pen and ink.
He signed it in pen and ink above the typewritten words
"Ralph .A.. Newberry."
Q. How did he sign it., with a pen?
A. His usual signature or in longhand.
Q. How?
A. With a pen and ink..
Q. I know. What name did he put there?
A. "R. A. Newberry."
Q. He signed it '' R. A. Newberry'' instead of ''Ralph?''
.A. Yes.
Q. Now, on the left-hand side of his signature it says "Witnesses~'' and then your signature appears, Trooper H. V.
Boone's signature appears, and Dr. G. B. Kegley's signature
appears. Did you sign your name there?
A~ Yes, sir; we all signed our names in the presence of the
defendant.
Q. And did. be sign his name in the presence of all of you?
A. Yes, sir.
page 432 ~ Q. How,. Sgt., did he happen to put his initials
on the top of each one of those pages and number
the pages?
A. I asked him to read the page, number it, and initial it.
By Mr. Burton: Now, if your Honor please, this is all the
evidence that the Commonwealth wishes to offer in chief per-
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taining to this statement. We therefore offer the statement
jn its entirety and ask that it be admitted in evidence.
By Mr. Snidow: Counsel for the defendant objects to the
admission of that paper on the ground that no sufficient foundation has been laid for its admission, and that the evidence
discloses the conditions and surroundings under which it was
obtained render it inadmissible.
By Mr. Burton: Well, your Honor, we submit that if this
statement is not admissible, there never has been one that
was, and never could be one.
By the Court: The objection is overruled and the statement is admitted.
By Mr. Snidow: Exception.
page 433

~

(Commonwealth's Exhibit Number 28 for identification was received in evidence,, and marked
"Commonwealth's Exhibit Number 28. ")

By Mr. Burton: May I read the statement to the jury?
By the Court: I'd suggest maybe letting the witness read
the statement; he propounded the questions, heard the answers, and it may save time rather than just allowing the
jury to read it one at a time.
By Mr. Burton: No; I asked your Honor if I might be
permitted to read the statement, not the jury. I dicln 't expect them to read it one at a time. These gentlemen have
copies of it (indicating defense counsel).
By the Court: All right. Go ahead.
By Mr. Snidow: If your Honor please, the statement the
Court has permitted to be introduced in evidence is in writing. What is the occasion and what should it be permitted
that prosecuting attorneys should read iU If your Honor
please, a reader can so emphasize thing·s, and the manner in
which a reading· is done may have an affect. ..A. nd here's the
paper itself, goes to the jury; and I submit it's an improper
way for it to be done.
By Mr. Burton: Now, your Honor, it has been
page 434 ~ done many times the way I suggested; but in order to satisfy the gentleman I'll withdraw my
permission to read it to your Honor and the jury, but to let
the witness read it.
(Exhibit was handed to the witness.)
By the Witness: (reading)

"Statement of Ralph Ne,v-
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berry as given to Sgt. Helsabeck of the Virginia State Police,
designated as '' Sgt. H, '' on January 12th, 1949.
"Sgt. H: "-when I say '' Sgt. H," it will indicate that I
am about to ask Ralph Newberry a question.
''Sgt. H:-Ralph, we want to question you about the death
of your wife, and we want to tell you that anything you say
may or may not be used as evidence against you in court, and
that no promises or anything else are being given you.
"Ralph:"-and when I say that, that indicates that he
makes an answer-"Ralph :-I don't know nothing myself.
I was sitting in the house on the night of the 6th; Sam was
there laughing and talking,, stepped out on the porch, got the
rifle and shot my wife. I went crazy. My wife was sitting
by window. Sam was on settee. I helped Sam carry the body
from under the porch and load her in truck. I didn't go with
him then; that was Sunday. Yes, I did go with him; he drove
and I was with him. That was early. We got back early.
'' Sgt. H :-What do you mean early?
'' Ralph :-About 5 :00 or 6 :00 o'clock, before
page 435 ~ daylight.
'' Sgt. H :-Tell the truth, whatever you remember, didn't your wife cut the brim off Mr. Updike's hat Thursday night?
"Ralph :-That was early though.
"Sgt. H :-Since Mrs. Updike brought her child to your
house Friday morning to wait on the school bus couldn't you
have been mistaken in the nights, because she talked to your
wife on Friday morning.
''Ralph:-! don't think I was mistaken.
'' Sgt. H :-When did you get your liquor and where f
''Ralph :-Pearisburg, Monday. Got in shape I had to have
a drink.
"Sgt. H :-Do you know that when Sam shot her that it
killed her?
"Ralph:-Yes, I know it did.
"Sgt. H :-vVhat happened when he shot herf
''Ralph :-She fell back in chair.
'' Sgt. H :-Did you see this hunting knife?
"Ralph:-No, I didn't see it.
"Sgt. H :-vVha t ca used your brother to do this; had he
talked to you about it Y
''Ralph :-Beats me. She took care of him, did his washing and ironing; said nothing about it.
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"Sgt. H :-It don't make sense that your brother would
shoot your wife. What do you say!
"Ralph:-I don't know what his motive was.
page 436 ~ You 'Ji have to get that out of him.
''Sgt. H :.--Did you or your wife! have· a willt
Had she any insuianee !
"Ralph::--! don't think she had a bit. That's the fact
about the thing.,
·
'' Sgt .. H :-How long did you plan leaving the body where
you put iU
''Ralph:-! wasn.'t going to· mo:ve it, seeing your w.ife: die.
'' Sgt.. H :-You mean you were· just going to leave: it there t
"Ralph:.-I don't know what he (Sam) was going te do
with it. It was. his :watient.
"Sgt. H :-Yes, but it was your wife.
"Ralph :-Why it happened, I don't know what would make
him do a thing like that.
"Sgt. H :-Wb.ere did. the· body sit in the basement Y.
"Ralph:-In the back of the basement.
''·Sgt. H :-Just lying. on the cement Y
'' Ralph :-Yes.
"Sgt. H:~How long before you saw the b0dy in the basement!
'' Ralph :-A couple of days.
'' Sgt. H :-When did you help him put the body in the sack f
"Ralph :-I didn't help him, He did that somepage 437 } time Saturday night himself.
'' Sg.t. H :-You made him do all the dirty work,
scrubbing the floors, washing the clothes, "-excuse me, that's
'' burning the clothes Y"'
'' Ralph :-Yes.
'' Sgt. H :-Bad y0u questioned 8am as to where the body
wasf
''Ralph:-.Yes, :I asked him, what. he did. with it.. He, said
he put it in basement. It was wrapped in wool saek then..
"Sgt. H :-Who cut bole in saek 7:
'' Ralph :-l didn't. Guess he (Sam)'.), did.
"Sgt. H :-Ralph, what kind. of clothes did. yon have on
when you killed a beef!
1

By Mr. Boggess: (Interposing)1
Q. What's that question? I didn't get it .
.A. ''What kind of .clothes· <li:d you have- on when you killed
a beefY
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"Ralph.:-Those 0. D. ones.'' That's where he changed it
from "khaki'' to "0. D. '' and initialed it.
'' Sgt. H :-What pants did Sam have on when he helped
you kill the beef f
'' Ralph :-I don't know.
'' Sgt. H :-How long after Sam killed your wife before he
cut her head off Y
·
·
"Ralph:-I'll be durned if I know. He said, "Good riddance,,., I started crying.
page ,438 ~ '' Sgt. H :-Did he say anything ia;bout ·cutting
her head off 7
'' Ralph :-No.
''Sgt. H :-Was the head off when you ·saw her in basement?
"Ralph:-·I don't know.
"Sgt. H :-How bad was the head crushed up Y
''Ralph:-I don't know. I just saw her shot.
'' Sgt. H :-Did you dispose of the body going up the mountain or as you came back Y
'' Ralph :-He turned around on top and dumped the body
coming back.
.
"Sgt. H :-Did you get angry with Sam Y
'' Ralph :-No, there wasn't any use.
"Sgt. H:-Did Sam tell you why he cut the head offf
What's your opinion as to why?
'' Ralph :-I imagine he cut it off to get the bullet out so
you couldn't tell how she was killed. That's the straight of
the thing. I was torn all to Hell and didn't want to talk about
it. That's ·all I ·can think of.
'' The foregoing statement has been made in the presence
of Sergeant Helsabeck, Trooper H. V. Boone of the Virginia
State Police, and Dr. G. B. Kegley. It was made of my own

free will and accord without any promises or inducements
on their part. I have read the statement consisting of four
pages, both narrative and question and answer, and :find
them to be true and correct to the best of my
page 439 ~ knowledge and belief.
'' Si,gnerl: R. A. NEWBERRY.
""'Witness: SGT. HELSABECK,
TROOPER H. V. BOONE and
G. B. KEGLEY."

258

Supreme Court of Appeals of Virginia

Numa Helsabeck.
By Mr. Burton: Your Honor suggested that before when
one matter was brought up that you wanted a conference. We
are ready now to proceed "ith that matter.
By the Court : All right; let's retire to chambers.
IN CHAMBERS AT 9:35 O'CLOCK A. M.
By' Mr. Burton: Now your Honor, we come to the place
where we want to offer in evidence the picture showing the
upper part of the body. In addition to what we said on yesterday, the picture, we think, is admissible on another ground:
That it shows no bullet holes in that part of the body. And
your Honor, we would like for you to read this case, if you
haven't already made up your mind about it, Martin against
the Commonwealth. I have a lot more authorities on it, but
it occurs to me that since that's a recent case and is the law
of this State, and there can be no question about it that we
are entitled-the Commonwealth-to this evidence.
By Mr. Boggess: I want to add this: that in
page 440 ~ the Martin case the picture was taken of the dead
body on the ground showing the bullet wound;
and in addition, at the close of it, in that case the defendant
had admitted that he shot the man, and they let it in and sustained it throughout rig·ht_in the very close of it. He admitted that he had shot him.
By Mr. Burton: Here it is not admitted, but denied all the
way through that this defendant had anything to do with it,
which makes the admission of that photograph all the more
important.
By Mr. Dillow : If your Honor please, counsel for the defendant strenuously object to this character of testimony.
They say it's important. Yes, mighty important for the purpose for which it obviously is tendered, which is to do what
it is bound in the very nature of thing·s to do; not to help the
jury arrive at a conclusion in this case, but to inflame and
prejudice the minds of a jury.
Now it's been shown in this case that a woman was killed
and that she was decapitated, and all that sort of thing; and
various and sundry exhibits have been broug·ht here to corroborate and support that theory. And now, after having introduced testimony that a body was taken from Walker's
Big Mountain two-tenths of a mile north of the top of the
mountain and hauled around to Wytheville and put in an undertaking establishment, it was placed upon an
page 441 ~ undertaker's table in that undertaking establishment and these pictures were taken. It's not
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helpful to the jury; it's only calculated to inflame the mind of
the jury and to operate as great prejudice to this defendant;
and we submit that they're improper-that it's improper and
objectionable and oug·ht not to be admitted.
Just a minute now. Talk about offering them further for
the purpose of showing that there's no bullet wound there?
There's no claim that there's any bullet wound there; there
hasn't been any claim, and there won't be any claim-there's
no claim there was any there, and there won't be any claim
there was any there-and, indeed, the testimony of Dr. Hale
yesterday that he examined every square inch of the body
and X-rayed every square inch of the body, and observed
every square inch of the body, and that there was no traces of
a bullet wound or traces of anv metallic substance in or about
that body. Those pictures are tendered for the express and
obvious purpose of endeavoring to inflame this jury, the minds
of this jury, and to operate to prejudice the jury against this
defendant.
Now, talking about the Martin case., it was a case in which
the defendant admitted a shooting, and they took a picture
of the deceased lying upon the ground where he was shot; and
which photograph apparently from the writ of that case shows
the bullet wound to be observed from the photograph; and
the defendant in that case admitted it, and couldn't be prejudiced by it. And here in this case the defendant denies ithas always denied and he '11 continue throughout
page 442 ~ this case to deny it-and his confession or his
·
statement which has been introduced by the Commonwealth-we '11 have more to sav about that as this case
progr.esses-he denies any participation in the death of this
woman. And in the face of that, which the Commonwealth
itself has put into this case-they come here now and tender
these things which are ugly to look at, and calculated to inflame and prejudice the minds of this jury against a man who
has made a statement that the Commonwealth has put in here
itself in which he says that he did not participate in this al. leged murder, and we object to it. Wait one minute. See if
I'm through. I'll .tell you in just a minute. That's all.
By Mr. Boggess: Now, in answer to that, that's the most
silly, the most ridiculous reply that I have ever listened to
in my pretty near a quarter of a century of practice of law in
this Commonwealth. He says tba t the defendant said he
had nothing to do with it. That statement says, on his behalf, that he was sitting on the settee and saw his brother
shoot his wife. We have got every right in God's world to
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contradict him by scientific testimony, by an eyewitness-and
we don't have one-by pictures, by photographs, by any way
in the world. What for 7 To make him out a liar. And we
have got every right to do it. No evidence of a bullet hole
there. I don't care what the doctor's say; the visual object
itself is the best proof in this case.
Now then, quoting from Martin v. Oorn.monpage 443 ~ wealth again: Let us assume that a man's got
both eyes shot out, one arm shot off, and he
walked around in front of that jury. Would that inflame a
jury any more than that? And that's exactly what the Supreme C~urt said here: It says that,
· "The manner iu which Martin was shot..''N o ; this is it : "The picture of the wounded body of a
man in the repose of death should excite no more sympathy
or . prejudice than the exhibition of a living person with a
bruised, broken and torn body.
"The manner in which Martin was shot, the distance from
which he was shot, and where the shot entered his body were
relevant and material to the issue."
It's relevant and material to the issue here to show, beyond
a reasonable doubt,-as far as that's concerned we've got to
wipe out the negative that this woman wasn't shot. He says
she was; so we say she wasn't. And we say this is additional
proof she wasn't. There it was, and it shows how it was
done. Now, we don't intend to inflame this jury. In the name
of God and high heaven, how could it be inflamed any more
than it already has been Y This is additional testimony. Wigmore says-and follow it-and I take it for granted there's
not a lawyer in here that would tackle him on it-he says:
It's quoted in Martin v. Common.wealth:
'"The autoptic proference to the jury of the weapons, or
tools of a crime, or. of the clothing or the mutilated members
of the victim of the crime, has often been objected to on the
ground of Undue Prejudice. * • • But, in the majority of instances where such objection is made, it is frivolous, and
there is no ground for apprehension .. Accordingly, such objections have almost invariably been repudiated by the
Courts.'' '
page 444 ~ Now he has a list of cases that I went through
carefully--! couldn't bring· the law library over
here-38 States in this Union substantiate that stand, and
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'' • • • many -0£ them involve the introduction of photographs in criminal cases."'
I'm sorry, indeed, I don·'t have in front of me the California case., the celebrated on~ that I spoke -0f here, where
the husband surprised the paramour and the wife in a compromising position; shot them to death, five or six times, and
later the Court even permitted a photogTaph of dummiesthe bodies were removed by a hasty undertaker, I take it, before they could get the pictures-and dummies were placed
there to show how they were when the police got there._ And
·the Court let it in; ·and Jerry Geisler, the most celebrated
criminal lawyer on the coast fought it tooth and nail, and it
came in. That's the law; that's the Virginia law.
By Mr. Snidow: Your Honor, may I have just a word?
The defendant moves to exclude this photograph because
there is not an entire view of the body. It's evidently and
-manifestly taken to show only the shoulders and where the
·head has been severed from it; it's immaterial, irrelevant, and
the evidence up to this time does not in any way connect the
defendant now being tried for severing the head or even par·ticipating· in the killing. All of the evidence positively shows
that this defendant had no connection either with the killing,
and positively shows that he had no connection
page 445 ~ and did not know of the severance of the head.
By Mr. Dillow: Let's add this to it so you '11
have the advantage of it, gentlemen: In the Martin case,
your Honor, I know what the Court said-no trouble about
that, what the Court said. And fundamentally it's all right.
But applied to a proper case. But in that case, let me repeat, photographs were taken of the deceased lying on tlie
·-ground and it showed the wound; it's a questio.n of where the
parties were standing, and so forth and so on, in that Martin
case., and the closeness of the range of the gun, and so forth
and so on. But that's not true in this case. They have proven
that this woman's head was cut off, and all that sort of thing;
and to exhibit the butt of a neck, as shown there, to this jury
in a case where a man is defending himself against a charge
· of murder, and where the Commonwealth has put in a confession as it has, here they come and offer thaU It's not-I
don't care who says to the contrary-and your Honor is bound
· to know that-that it is for no purpose on God's earth except
. to inflame the minds and prejudice the mind of this jury, and
might result in a grave injustice b~ing done in this case.
You cannot help the Commonwealth prove the main issue

2 62

Supreme Court of Appeals of Virginia
Numa H elsabeck.

in this case as to who killed this woman; and I assert that,
and I assert it with everv sincerity I possess.
By Mr. Burton: May"I make this observation to the Court
in all sincerity! Mr. Snidow has said to this Court that this
defendant is in no way connected, and it has not
page 446 r been shown that he is connected with this crime.
Your Honor, when he says that he overlooks these
very important facts which have been proven in this case:
That the blood that came from this body was type O bloodcan't be any doubt but what that body had type O blood in
it. There can't be any doubt, your Honor; that's proven;
but what the defendant himself had type O blood on his pants;
that's proven. Here this man admits in this statement that
he sat there and saw his wife shot; he says, for no reason.
Under the common law, which these gentlemen won't deny,
and under which your Honor knows, it was his duty to then
and there go to his wife to ascertain if she was living or dead,
to see if he could render her any aid whatsoever in the matter; but no, he didn't do that. He didn't do anything.
Testimony in this case has already been shown that that
head was burned in the defendant's own home; and the jury,
of course, will know that it stunk to hig·h heaven. He did
nothing about that. The evidence in this case will further
show that people a half a mile away smelled that terrible odor
on Sunday morning., early Sunday morning when that head
evidently was being burned in the stove. Now, the clothes
are gone, the bloody clothes, the ring from her finger which
he placed there in the holy bonds of matrimony this jury will
believe was remoYed. Wonder if Sam removed that 1 Not
only that, he didn't report it to anybody; not to this good day
has he ever said anything about it although he admits seeing so. He says in his statement that his wife was shot.
And what else does he sav in that statement?
page 447 r Let me call this to your Honor's attention: Why,
he says in answer to a question of Sgt. Helsabeck, ''You made Sam do all the dirty work, cleaning up the
blood,'' and so forth and so on. And his answer is in the
affirmative, "Yes." That's what he says in that statement;
that's what he said. ·what else did he do? He prevented,
according to his own statement, he pe1·mited his own wife's
body to remain in that basement-there will be evidence here
that he was in that house asleep on Saturday wheu her body
was in that basement. He admits in his statement this: That
he helped take that body away from there, and he helped deposit that body on that mountainside.
.
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Now, not only that, there's a significant matter that I want
to call to your Honor's attention provided it's agreeable with
my associate. Will your Honor bear with me until I get that
statement? I want to show your Honor something about that
statement.
By the Court: Yes.
By Mr. Burton: Mr. Dillow broug·ht it out, incidentally.
It's not our province to withhold anything from this Court.
"Now, Ralph, what kind of clothes did you have on when you
killed the beef?'' He first said this: Listen at this significant
thing: '' Those khaki ones;'' the ones that the blood from his
own wife was found on. And what did he do?
page 448 ~ After he read this statement, he forgot evidently
that science would disclose the difference; he., in
his own handwriting, after another thought changed it to
"The 0. D. pants" which we didn't introduce, but which were
before the jury that had the bovine blood on them. If that
didn't hang the noose around his neck now 1 That's what he
did; that's exactly what he did in his own handwriting. \Vhat
was he trying to cover up?
Now, your Honor, why, my goodness alive, .and then for
counsel to stand here and argue to this Court! I apologize;
I have the greatest respect for this Court's intelligence I
really do. Suppose you did pull the sheet all the way down Y
You wouldn't want to expose this lady's body. But, your
Honor, there's no witness, I submit to you-I asked themand there can no witness even go on the witness stand and
describe the very thing that tha(photograph shows; and that
is the accuracy and the precision that her head was cut off,
the wound that was put on her.
Now, what do they state in the Martin case? Here I got
it; talking about the photograph:
' ''The defendant objected to the admission of the photograph of the body of the deceased on the ground that "since
the Commonwealth proved and the accused conceded that
Martin died from a wound inflicted by the discharge of the
shotgun, the photograph was surplusage which inflamed the
jury and prejudiced the accused.'' '
The exact argument my friend here, Mr. Dillow, makes to
this jury. And what did the Court sayt
"No authority was cited in support of the objection, nor
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was it argued by the defendant in her brief or before this
eourt. ''
page 449

~

Now, what did the Court say! Don't you think
that my associate is correct when he tells this
jury that in 38 States they have admitted it, and that ihe
courts have universally held that the objections were frivolous Y In this ease they couldn't even cite any authority to
support it, and didn't. Now., the Court ·says:
'' This question does not appear to \have arisen in this
court in a criminal case • • • '' up to this time.

And this opinion was only handed down on :March 4th,
1946.
By the Court : Who rendered that opinion?
By Mr. Burton: Well, it's a long one, your Honor; I'll see.
Justice Spratley. There's no dissent in it. Now, what does
the Court say Y
·
''This question does not appear to have arisen in this court
in criminal cases, though.''
The Court's say this; Court of Virginia;
''though it has long been well settled that photographs are
admissible in civil cases. See cases collected in 8 Michie 's
Digest of Virginia and West Virginia Reports, under the title
'Photographs,' Page 150.
"In Staples v. Spence, 179 Va. 359, 19 S. D. (2d) 69, 71,
140 A. L. R. 527, Mr. Justice Hudgins said: "The purpose
-0f permitting the photograph of the objeet to be introduced
in evidence is to furnish ocular proof or pictorial communication of the condition of the object. If the condition of ·the
object is relevant,''
Can anybody doubt that in this case?
page 450

~

"and material to the· issue, "

Can anybody doubt that in this case?
'' such condition may be established either bv verbal or photog-raphic description, or by both."
.,
.
Supreme Court of Virginia has held that too, in addition.
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And here.'s the law, your Honor., we submit,. right in our own
back door ; and our own Court by unanimous decision has
held it. Now we think that it would be a great injustice to
the Commonwealth to deprive us of this material and impo:rtant evidence. We 're not putti:ne,· it. in there to prejudice.
anybody; that is not the purpose ot it. No, sir;: we are. not
putting it in there. for that. The. Court just says, and there's
no other law in the State of VU"ginia to the contrary, and
these gentlemen can't show you any.. It's the law; and ii
it.'s the law the Cond ought to permit it.. We are not inviting
any error, and we have given this thing mature consideration.
I heard Mr. Boggess say to this Court on yesterday that he
had consulted some fine· criminal lawyers· about it. I want to
say to your Honor, in all fairness, that I too have consulited
S(l)Ille very fine. crimfarnal lawyers· who ou.ght to. know the law;
one of them in particular-and your Honor knows him well;
these gentlemen know him-I think he's the most able lawyer·
that I have ever seen in my life even iif he comes from the
north side of East River Mountain near Oakville,. and that's
John Pendleton of Princeton.
· Now, he and I went into it; and I took cognizanee of his
opinion although I didn't know, at that time I didn't have the
Martin case. We went into it; I have other cases
page 451 ~ here on. it, but why go outside o:f your own jurisdiction to get a case o:n.. it when no,thing can be
plainer-and if the law says, as it does say, that we are entitled to. itT There's no, justifiable reason that I can see that
this Court shouidln't follow, it's; bound to follow, its own decisions in its own jurisdiction on such questions. And we are
are just-I'm just taking up the time of tie Court, and I
aipofogize. I q1llit.
By the Co1:1.rt: That's all, gentlemen Y
By Mr. Dillow: That's all we have to say.
By the Court: I think the photographs are admissible.
Objection overruled.
By Mr. Dillow:. Except to, the rnling of the Court npon
· the grounds stated in makin,g the objection., and for- the· further reason that the photographs were taken sometime afterthe body was removed from the mountain an<il: not shown to·
be in the same condition.
Note : ( Counsel, Court and the defendant returned to the
courtroom at 10 :10 o'clock a. m., where, in the· p.resence oi
the jury the examination of the witness was c~.ntinued. ).

Supreme Court of Appeals of Virginia

266

N wma H elsabeck.
page 452

~

DIRECT EXAMINATION (continued).

By Mr. Burton:
·
Q. Sgt. Helsabeck, on yesterday when you were on the witness stand certain photographs were introduced in evidence?
A. Yes., sir.
Q. I hand you here a photograph-hold it that way (indi.cating)-and ask you if that photograph was taken in Barnett's Funeral Home on Tuesday morning, January 11th,
1949, at your direction, under your supervision and under
your control T
A. Yes~ sir.
Q. Did you develop the negative to that photograph Y
A. Yes, sir.
Q. Does that photograph correctly show what it purports
to show?
A. Yes, sir.
.
Q. You now have that negative?
A. Yes, sir.
Q. And you developed it Y
A. Yes, sir.
By Mr. Burton: Vle now, your Honor, offer that photo-graph in evidence as "Exhibit Number 29."
By the Court : 1\.ll right, sir.
Note: (Photograph referred to above was received in evi.dence and marked ''Commonwealth's Exhibit Number 29. '')
J>age 453

~

By Mr. Burton:
Q. The one which.I hold in my left hand, is that
,exactly the same as the one which has been introduced as
·'' Exhibit 29 T''
A. Yes, sir.

By Mr. Burton: In order to save time, your Honor, we
ask to introduce the other one too, so that the jury may have
iwo to look at instead of one.
By the Court: I believe one will be sufficient. ,Just the one
that was introduced in evidence.
By Mr. Burton : All r'ight. Now, may I hand this to the
jury?
By the Court : Yes, sir.
By Mr. Burton:
Q. What does that photograph show:, Sgt.- HelsabeckY
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A. It shows the body of Mary Ca theryne Newberry minus
the head. (Exhibit was then given to the jury for examination.)
By Mr. Burton: You may cross examine.
CROSS EXAMINATION.
By Mr. Dillow:
Q. Sgt., you took this statement, I believe, you
page 454 r said from Ralph A. Newberry, the defendant, on
Wednesday-late "\Vednesday afternoon of J anuary 12th; is that righU
A. Yes, sir; it was after supper approximately 7 :00 o'clock
when we started.
Q. About 7 :00 o'clock on the 12th of January?
A. Yes, sir.
Q. And you say that you went to the jail and you and
Sheriff Price went upstairs into the jail and talked with Ralph
A. Newberry?
A. That's correct; yes, sir.
Q. And you-what did you say about iU
A. We told him that, or asked him if he wanted to make
a statement with reference to what had happened.
Q. What did he say Y
A. He decided that he would.
Q. What did he say!
A. I don't remember exactly.
Q. As nearly as you can, state what he did say.
A. When he came out of the jail he looked across at Sam
and said that '' This thing has gone far enough; that he was
going down and tell the straight of it.''
Q. Looked across at Sam and said "This has gone far
enough; I'm going down and tell the straight of it Y''
A. That was-I don't know that that was the exact word
for word; that's what he said. ButQ. But that's the substance of it?
page 455 r A. Yes, sir.
Q. And that's an accurate statement of the substance of what he said¥
A. Yes, sir.
Q. And that was made in the presence of you and Whitley
Price, the Sheriff of Bland County Y
A. Yes," sir.
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Q. Upstairs on the second floor in the jail compartment T
A. Yes, sir; just after he had. stepped out of the cell.
Q. Who unlocked the cell f
A. Sheriff did.
Q. And Samuel L. Newberry was across from the cell that
Ralph Newberry was removed from; is that right Y
A. Yes, sir ; he was in the· cell on the other side.
Q. Just a few feet away?
·
A. Across the hall; yes, sir.
Q. Just how did you happen to be up on the second floor
of the jail at that time Y What had you been doing just before that time f
A. I believe we had just taken Sam back up and put him
in the ce11 on the opposite. side.,
.
Q. Had taken Samuel Newberry back up from. where Y
A. From down in the living room of the jail
Q. From downstairs in the Sheriff's living room t
A. Yes, sir.
page 456 ~· Q. What had be been down there fort
A. He was taken down to advise him that he
could make an additional statement if he cared to.
Q. He had been, taken down by you gentlemen to be advised, and was adrvised, that he could make an additional
statement if he desired to.?
A. That's correct.
Q. Well., did he desire to?
A. No, sir.
Q. And you had taken him back Y.
A. That's- eon:e~t;. yes, si:&.
Q~ And it was, them tha1r Ralph said this : '' This thing has
gone far enowg);: 1'm going down and tell the straight of
it7''
.A. Yes, sir:
Q. Did Ral]>h ask pe-1:mission of either you or Sheriff Price,
011 b@th a£ yeu,~ to: speak ta Samuel L. Newberryr. his hrother,
before he made a statemendI; and. was- that permission. refusea
himT
A. He didn't make that request of me. If he did to the
Sherififfr- ] 'm not positive: 0£ it..
Q. You didn't hear itY
A. No, sir.
Q. Well, he: didn.'t talk to Samuel, did.. he, in your presence,
except to say '' This thing has- gone :fiar enough:;: I'm. going
downstairs and tell the straight of it Y'' Is that right Y
A. That's correct; yes, sir.
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page 457

r he was let out of the cell where he was, until he

went downstairs, were you 1 And was taken
downstairs Y
.A. Yes, sir.
Q. And you went downstairs with hiin?
.A. That's correct..
Q:. Where you pro.ceecied. to aslii these questions and procure these answers Y
A. Yes, sir.
Q. And when yon were through you took him back up, did
you, or helped do iU
A. I don't recall.
Q. Well, he was immediately taken back and returned to
his cell., I presume, was he not, Sgt.,. after he made this statement?
A. If I recall correctly, he was. :finger-printe.d after he gave
this statement .before,Q. Well, I mean, but after you gentlemen as officers of the
Commonwealth: got through with. him there, doing whatever
you were doing, he was immediately returned' to his cell?:
A. That's correct; yes, sir.
Q. And it was at your suggestion that Ralph examined these
four separate sheets of paper introduced by and read by you,
and initialed them for the purpose of identification 7
.A. .And to make sure that they were correct, as far as he
was concerne.d.
Q. Well, but the signing, the initialing of the.m,
page 458 ~ and the . numbering of. the pages were made at
your suggestion 1
A.. Yes, sir ; I asked him to read each page, make any corrections he wished to make, number the page and initial it.
Q.. I think it was proper,. Sgt,. for you to have done that;
extremely proper. But my question is, it came as a result of
your suggestion Y
A. Yes, sir..
By Mr. Dillow: That's all.
RE-DIRECT E."X:AMIN.ATION.
By Mr. Boggess:
Q. Sgt .., I didn't understand you. Did you say you did not
hear Ralph ask for this conference with Sam before he went
down to make one 7
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A. No, sir; I didn't hear that.
By Mr. Boggess: You didn't hear it. That's all.
The witness stands aside.
CAPTAIN P. W. CREWS,
called as a witness in behalf of the Commonwealth, being duly
sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Boggess:
Q. Please state your nameY
.A. Captain P. W. Crews.
page 459 ~ Q. How old are you, Captain Y
.A. Thirty-four.
Q. Where do you live nowY
.A. Appomattox.
Q. Where did you live prior to that, until the last few
weeks?
A. Wytheville.
Q. What do you do, Captain?
A. I'm a State Police Officer.
Q. What is your rank?
·
A. Captain.
Q. Have you recently been elevated to that position?
A. Yes, sir ; March 16th.
Q. You were a Lieutenant t
A. Yes, sir.
Q. Are you in charge of some department of the Virginia
State Police?
.A. I'm in charge of the Third Division consisting of twentytwo counties in Central Virginia.
Q. I believe you were at Wytheville for some timeY
A. I was in Wytheville for approximately four years.
Q. Do you remember when you first saw the body that's
been spoken of in evidence in this case that we're referring to,
this headless body?
A. On January 11th, at about 9 :30 a. m., at the Barnett
Funeral Home in "'\Vvtheville.
page 460 ~ Q. Captain, do you"'remember who all were present there at the time? If you can, of course; it's
rather hard to state, maybe.
A. Sheriff M. M. Price, or W. M. Price, Trooper Boone,
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Dr. Kegley, Sgt. Helsabeck:, Mr. Barnett, one other man
around the funeral home whose name I did not know, and
myself.
Q. Do you recall seeing any doctor there, or did you mention?
A. Dr. Kegley was there; yes, sir.
Q. Yes, sir. Did you examine the body Y
A. I did not uncover the body. I noticed the upper portion
of the body and the legs from about the knee down.
Q. You didn't look at the hands and the forearms Y
A. Yes, sir; I looked at the hands in assisting in :fingerprinting the body.
Q. Did you observe anything on those hands and forearms,
sir?
A. On the left hand, I noticed on the ring finger that there
was an indentation which appeared to have been worn there
by the wearing of a ring.
Q. Was there a ring there?
A. No, sir.
,
Q. Did you notice anything else on the left. hand-or on
the hands and fore arms Y
A. There was a stain there which indicated blood.
Q. Remember which hand, Captain, or can you tell?
A. No, sir; I do not.
page ·461 ~ Q. Uh-hum. Did you observe the condition of
.the upper part of the body as to whether it was
headless or not?
A. It was headless, and there was a bruise on the left
shoulder say, which appeared to be a burn bruise or brush
burn, I believe I would call it.
Q. Could you tell, sir, from what observation you made of
that body whether it was a male or female?
A. The upper part of the body and the breast indicated to
me that it was a female:
Q. Could you tell whether or not she was a blonde or brunette, or otherwise ; or could you tell?
A. I could not tell.
Q. Did you notice any other identifications around. the feet? I'll say, anything that appeared to you to be an identifying mark?
A. There was a scar which-or a mark-which appeared
to be a scar on the right foot just below and in front of the
ankle bone. It .had a dark appearance.
Q. Did you observe or see there any objects like that the
body might have been inf
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A. There was a sheet in which the, body was still wrapped
when I arrived~ there was a burlap bag there; and that's
about all I saw.
Q. Well,. did you notice anything that could be. llsed to tie
up something T
A. There was some twine, s.tring,. binder twine
there.
Q. W eEe you there when Dr.. Kegley tried to get some· blood
from this oody Y: .
A. Yes,. -sir.
Q. Did yoa observe what he did t
A. Yes, sir ; he and the undertaker cut into the upper 1ight
arm just below· the armpit, and with the ute:asils used loy undertakers pulled the vessels out and ran some :fluid in theire,.
and it came out in the same, condition appare:ntly that· it went
in.. They then cut into the- insid& of the leg, right leg here
(indicating) just below the groin, and went through the same
· procedure with the fluid. Then they inserted an instrument
into the neck here (indicating) on one side, and the: fluid came
out on the othet- in Ute same m.anner.
Q. Did you happen to be present when anything wais done
to the heart by anyone i
A. I did not see anything done to the heart.
Q. You didn't see that. Now,. Captain Crews, after that
did you go anywhere}
A. I came to Bland Courthouse with Sgt. Helsabeck and
we went to the Newberry home together. ·
Q. Do you :remember who was there when you got there Y
A. Sher·iff Prfo.e-,. Trooper Boone, D1t.. Kegley, ani possibly
two or three others whom I did not know.
Q.. Did you go in t:he home, Captain Y
A. Yes,. sir.
page 463 } Q. Did you make an examination of the living
room?
A. Yes,. sir.
Q. What for, and what did you :find Y
A. We went into the house to make an investigation of an
- alleged: crime, od an examination of the living room revealed
that a ehair which was. sittmg on the east side., I suppose, of
the living room near a window had a stain on there which appeared to be bl0od. There was stam on the linole1:1m over on
the south side of the room which appeared to be blood; there
was a heating stove there that we removed the ashes and contents of.
page 462

~
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Q. Yes, sir. Did you find anything there that :could have
oome out of a gu.nt
A. After Temoving the contents of the stove it was sifted
through a screen, andQ. Tell in detail to the jury just how you did it and whethel'
or not this is the screen (indicating)¥ (Screen was handed
to the witness.) Captain, I believe you were there present
at all stages of that examination, were you noU ·
A. Yes, sir.
Q. All right, sir. Is that the -screen Y
·
A. I'd say that that screen that we used was similar to
that one. I cannot identify that as being the same sereen.
Q. Closely meshed Y
A. Yes, sir; just exactly like that (indi~.ating).
Q. All right. Who brought the screen there ; do you remember!
A. It was there when I arrived.
Q. It was ihere l
A. Yes, sir.
Q. Well, what did you do and what were you searching
forY
A. W ~ removed :all of the contents ()f the stove and took
them outside in the yard and sifted it through the screen, and
attempted to find either a bullet or an ,empty cartridge.
Q. Did you find either Y
A. No, sir; we did not. And also attempted to find anything that might have been a part of a human body.
Q. Did you find anything?
A. There were pieces of what appeared to be slmll bone,
there were teeth which appeared to be human teeth, and there
were some wire-like objects which appeaTed to be bridgework;·
and we did not find any buUet or any cartridge.
Q. Did you find any metallic substance there that would be ·
.associated with a bullet Y
A. No, sir. In sifting these ashes there were some small
clinkers which would have the appearance of having dripped
through the grates, and each one of those would be felt for
weight to determine if the weight of that clinker would indicate that there was lead in it; and all the larger clinkers
were looked at carefully to determine that the lead hadn't
run into the clinker. And we were unable to find anything
that would indicate that a bullet had been melted or had been
in the stove.
page 465 ~ Q. Find anything that-did you find any running substance, metallic?

page 464

~
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A. No, sir.
Q. Did you find any other indication of dental work other
than the bridgework that goes in the mouth, in a human
mouth f I'll exhibit to you an Exhibit that's already been admitted. Do you see it in there! (indicating)
By Mr. Burton: Refer to it.
By :M:r. Boggess :
Q. Referred to as "Exhibit Number 7. '' (Handed to the
witness.)
·
A. These little pieces of I don't know what (indicating),
it appears to be a metallic substance which appears to be
filling from a tooth.
Q. May I take that back nowY (Exhibit returned to Mr.
Boggess.) Did you look for any clotheR, rags or towels there f
A. Yes, sir; I did not see any ·clothes., or rags or towels:
That is, any stained clothing, towels or rags.
Q. You mean by that-use the word-shall you say
"stained Y" Any what?
A. Any blood-stained clothing, rags or towels.
Q. I see. I'm trying to avoid leading the witness, your
Honor. Did you see any blood in the basement?
A. There was a spot in the basement which appeared to be
blood.
page 466 ~ A. My associate.suggested ari. omitted question.
How thoroughly did you, if you did so, did you
scrape out that stove f
A. .A.fter getting all the ashes, clinkers and so forth that
were in there possible to get with a shovel, I took my hand
and scraped out every little particle of dirt or dust in there.
Q. You say you saw-well now, go back to the basement.
Excuse me, sir. What did you see there in the way of blood Y
A. There was ~ stain on the basement floor which appeared
to be a blood stam.
Q. Did you observe anything on the· steps?
A. There were stains on the steps going down to the basement which appeared to be blood stains.
Q. Did you see a drain in the basement Y
A. Yes, sir.
Q. Describe to the jury what type of drain, the size and
its location in that basement, if you will, sir?
A. The drain appeared to me to be about four inches in
diameter, and as well as I recall it was to the left of the steps
as you went down from upstairs.
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Q. Did you see any arrangements there for water in that
basement, whereby water could be gotten Y I mean by thatA. I did not notice it.
Q. -any plumbing :fixture Y
A. I did not notice it.
Q. Did you happen to-you did not! All right~ sir. Now,
did you find anything down in the basement that
page 467 ~ could be used to tie up,, or wrap up, rather to tie
an object?
A. No, sir ; personally I did not.
Q.. You didn't. Did you see any liquor bottles there Y
A. I saw Sheriff Price have a bottle about half full of
whiskey.
Q. You don't know where he got iU
A. I don't know where he got it.
Q. I see.
.
A. I saw Trooper Boone with two empty bottle, I believe.
Q. You don't know where he got them 1
A. I don't know where 110 got that.
Q. Did you have any connection with the rifles that have
been introduced in this case Y
A. I saw them in the possession of Trooper Boone.
Q. Is that all f
A. That's all, sir.
: I
Q. Did you see the shells out of those rifles T
A. I saw Sheriff Price with some cartridges.
Q. You don't know whether they were out of the rifles or
not?
A. No, sir.
Q. Do you know what kind of shells they were, what caliber?
A. As well as I can recall they were .22 long rifle.
Q. Now, getting· back to the basement, Captain; could you
see anywhere in that basement any other evidence
page 468 ~ of something that might have happened there?
. A. There wasI

;I

By Mr. Snidow: If your Honor please, I move that the
Court suggest to counsel for the Commonwealth that leading
questions are more or less ~nwarrant€ld.
By the Court: The objection is sustained. The questions
are rather leading.
By Mr. Snidow: He's been going- along in that way for so
long that I couldn't take it any longer.
·
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By Mr. Bogg-ess: Well, I baw ito my learned friend~s knowledge on the subject, and [ 'B try to ask him.
Q. Whether or not you saw anytbmg ,en the fioo:r (Of the
basement other than blood, any ·marking-a 1 Can I ~-sk !him
that? Did you?
A. There was a mark '&cress rthe basement floor laailing to
. a ·doorway whi~h appaTently wEmtt outside .mnder the front
porch, whieb indicated that an object bad been ,dragg,ed ·:OVier
the basement floor.
Q. Indicating that an object :had ·been :dragged ov.er the
basement fl oar. Thaf~~ ·Corr.ect. .Qan you give us ,;any .de'Scription of the "living T-oom, the 'haH ,arrangements -theEe in
that house that would shed any light on this inquiry?
A. The back poreh, as yeu go off the ·back porch
page 469 ~ you go into the liv.ing ·ro0m; and the 'living room
faced the east and the south, the windows being
in the east anc!I. south sides s0 war ias r'm ·mMe to ·ciletermine
from my directions d8Wll Itheve; .and the door wottld he .on .the
west coming off the poro'h -~oing inta the living iro.om, would
1Je ·on· tbe west side. As yion go m·from the -west side, ;on .the
left side of the door would be :a sette·e ,or .couch ·with thx.ee
seats on it; ·0V{}r by irt on . the north side ;of ·.the r0om was a
large heating stove-I think, it's sometimes called a "waTm
morning' '-to the left of the stove was a .small twble ·wbich is
sometimes used-for putting :b0oks :or tflowers 1on.
As I have staied ibefore, i<ffl the ieast side near the window
was a chair which is a wooden cbair~ with ·wooden arms, as
well as I recall, and wooden back, but stuffed with a stuffed
seat. Over on the south side near a window was mother
·chair, and, I •believe, ·a table between the .two chairs on the
east and the south sides. There was a table sitting in between
them. There was a linoleum :on the floor.
·Q. And was there a ·back })Oreb to· that house?
A. Yes, sir.
Q. Where~how could you get 1:o it?
A. You go out, coming out of the west side of that living
room on to the back porch.
:Q. All rig·ht, sir. Bid you -see Ralph A. Newberry ·ther-e at
the home on that day f
.
A. When I first arrived there I went into a •bedJ>age 470 ~ room just io the north of the living room, and
Ralph Newberry was lying in .the bed apparently
asleep with his clothes on. He had on a pair of Army 0. D.
trousers, a khaki shirt, and I don't know whether he had his
shoes on or not.
1

1

1

Ralph A .. Newberry v. 'Commonwealth of Virginia.

277

P. W. Crews.

Q. Well, he was-what condition was he inf
A. At the time that I first saw him he was asleep.
Q. Otherwise Y
A. When he nnally aroused he was drunk.
Q. Drunk. Thos,!3 I ask you now ''Commonwealth's Exhibit Number 8, "-I now herewith hand you an object. What
ar-e they!
A. They are Army 0. D. trousers.
Q. I see. Did you get them from Ralph Newberry or see
them gotten f
A. No, sir; I did not.
Q. Did he have them on that dayt
A. They looked like the same trousers. .
Q. Uh-hum. Looked like the same trousers that he had on
when he was lying there asleep Y
A. Yes, sir.
Q. In the bed Y
A. Yes, sir.
Q. Did you do anything else about Balph .A. Newberry!
A. After we had finished with the stove, and so forth, and
examining the living room, Ralph Newberry got up and came
into the living room.
·
page 471 ~ Q. Yes, sir.
A. And he was in a very drunken condition,
and his two brothers were there, and I suggested to them
that they take him out the back door and let him walk around
in the fresh air and it would probably help sober him up;
which they did.
Q. I see.
A. Soon Sheriff Price came back from the mountain, and
Sheriff Price and I arrested Ralph and we brought him on to
Bland Courthouse.
Q. When you brought him to Bland Courthouse, where did
you then take him?
A. We stopped over here in front of Mr. Dunn's Service
Station and talked to the Commonwealth's Attorney, Mr.
Dunn.
Q. Don't say anything you said now, please, sir; don't tell
us what he said. · You know that, of course, Captain; I was
just saving an objection. Go ahead. (Laughter from the
audience.)
A. We, at the same time, talked with Dr. Kegley.
Q. All right, sir.
A. The defendant requested Dr. Kegley to give him a
shot-
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Q. .And did he 7
A. -for his condition.
Q. Did he do itT
A. We took him up to Dr. Kegley's office and Dr. Kegley
gave him a shot in both arms.
Q. Yes, sir.
page 472 ~ A. And we had to help him up the steps to get
him up there.
Q. All right, sir.
.
A. But after he had received those shots, in about ten or
fifteen minutes he revived and was able to walk down the
steps and seemed to talk much better.
Q. I.see. Now, that was on what day of the week7
A. Tuesday, I believe; Tuesday, January 11th.
Q. Now,, having conducted him to Dr. Kegley's office, did
you thereafter conduct him anywhere else 7
A. Conducted him to the Trial Justice's home, Mr. Pierce
Kegley.
Q. What was done there?
A. A warrant was issued for him.
Q. For whatf
A. Charging hµn with murder.
Q. Of whom?
A. Of his wife, Catheryne Newberry.
Q. And having conducted him to the Trial Justice's office,
did you thereafter conduct him anywhere else7
A. We brought him back to the County jail and he was
lodged in the County jail.

By Mr. Boggess: Uh-hum. You may have the witness.
page 473}

CROSS EXAMINATION.

By Mr. Dillow:
Q. Captain, about the contents of this stove, what was done
with the remaining contents of that stoveT
A. Most of it was poured into a bucket and some of it was
just thrown out on the g-round.
Q. And how much of it was there besides what you conserved or preserved, in quantities Y
A. I would say possibly, ob, half of it was poured out on
the ground.
Q. Were the contents of that stove such as indicated that
coal had been burning in it 7
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A. Yes, sir.
Q. Could you tell what kind of coal 7
A. No, sir.
Q. Could you tell about how much coal there had been from
the examination of the stove itself, or not 7
A. No, sir.
Q. Did you see evidence of coal there about the house which
had not been burned Y
A. I did not see it, sir.
Q. Was there :fire in the stove or not at the time you removed the contents 7
A. There was no fire there when I was there.
Q. The stove then was dead so far as fire was concerned?
A. Yes, sir.
page 474 ~ Q. From your examination of the contents of
that stove and the condition in which vou found
those things, did it indicate that there had been very hot
fire or otherwise 1
A. That would have been impossible for me to determine.
Q. Well, what about those things that's in that box lid over
there (indicating Exhibit Number 7), can you determine anything in addition to thaU
A. I'm unable to say, sir; I'm not familiar with the physics
of heat.
Q. They say l'm not either; that's why I'm trying to find
out. They say they are particles of skull bones. That's what
you understood them to be 7
A. Yes, sir.
Q. They're burned right much into a crisp, aren't they7
A. Yes, sir.
Q. Would that indicate anything to your mind from your
examination of that stove as to the amount of heat that had
been applied to them?
.
A. I don't know how much heat it would require to burn
the skull.
Q. How big is a lead pellet from a .22 caliber cartridge ;
what will it weight, if you know?
A. I don't know what it would weigh.
Q. Well, how big· is it 7
A. It's-you want my opinion or the exactness?
Q. Uh-hum. If you got one you might show it
page 475 ~ to us. I don't imagine you fellows carry .22's,
do you?
A. I don't have one. I would say it would probably be

a
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one-eighth inches in diameter and probably a quarter of an
inch long. That's an approximation.
Q. Lead melts under heat, doesn't it?
A .. Yes, sir.
Q. I don't know whether you know the answer to this or
not, but I'll ask you and see. Do you know what won.Id .happen to a .22 lead bullet-the lead part of it, of course-if it
were burned in a hot fire, in a stove such :as you have described that you saw there for a considerablie length •of time Y
A. I can only give my opinion, sir.
Q. Well, let's see what it is.
A. I am of the opinion that it would melt and run or possibly drip, and it would cause what I would call a .string; if
it was suspended it would probably string down nntil such
time as it had all run out, and then it would probably fall
down in a string, or it might fill in with the contents of the
stove.
Q. Yes, sir. And if the heat was sufficiently intense and
continued over an -appreciable length of time, and the eon- .
tents of the stove shaken or stiITed, continued to burn in a
stove as big as that and as much stuff as there must have
been in that stove, are you prepared to say that it would not
disintegrate to the point where the only way to find it would
be by chemical analysis and that it would not be physically
discernablef Are yon prepared to say that tbat
page 476} wouldn't be true1
.
A. I'm not prepared to say that that would not
be true.
Q. Yes, sir.. That's all. Wait 1l. minute; Just another question or two. Lieutenant, was that stove lined with brickY
It was, wasn't it 7
A. As well as I recall it was not.
Q. As well as you recall it was not Y
A. It was not.
Q. Well., if, in fact, you 're mistaken-and I'm sure when
you say as well as you recall it was not, I'm sure you 'te honest
about that-but if it should develop that you 're mistaken,
it's a fact that you gentlemen did not remove any brick in the
stove? In fact you didn't see any, did you t
A. That's right; we did not remove any.
By Mr. Dillow: That's all with the Captain at the moment.
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RE-DIRECT EXAMINATION .

.By Mr. Boggess :
Q. Did you see whether the stove was lined with brick Y
He·'s talking about the lining. You didn't see thatY
A. I did not.
Q. .Anything in the middle of it then wouldn't necessarily
be near the lining, would it?
A. No, sir.
page 477 ~ Q. Did you take those particles of ashes and
crush them so f a:r as, yon eould Y
A. Yes, sir; crushed them .through this (indicating scree-n).
By Mr.. Snidow:- Now, yen.it Ho.mn:, tlaat's some more leading that I think is: unnecessary.
By Mr .. Boggess:: Hold on now; I '11 1:eframe it.
By th& Court: It's lea'1Iing..
.
By Mr. Boggess: Yes; I'll reframe it.

Q. Did you take these ashen: ohjects and do something to
them on this scl!een, and if so, what Y
A. We shook as mueh of tb..e dust out as possible with the
screen in this position (indicating),. and then we- rubbed the
screen with our hands in order t0, get any particle- that would
go through this screen to g.o through;· aJil:Q then any little object that had the appearance of metal, we picked it out.
Q. Yes. I hand you herewith three objects, metallic· in
aippe&rance. (Handed to the w.itness ..) Are they melted Y
A. No, sir; th&t one isn't (indicating}.
Q. Is this one (indicating)?
By Mr. Dillow: Keep it out a minute; out of the, box.
By Mr. Boggess : Yes ; you 're getting into
page 478 ~ chemistry now. I wa·nt to go along with you on
that. (Laughter in the audience.) All right.
By Mr. Dillow: AH right,. sir; go'. ahead. I had a little bit
of it too.
By Mr. Boggess: Have you·? Well, we'U see who's had the
most.
(Witness e:Xammed three metallic objeets in his hand.)
A. The three objects that I have- in my hand apparently
have not melted.
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Q. .All right. You don't know what kind of metal, of
course., those objects are constituted of, do you?
A. No, sir.

By Mr. Boggess: All right. May be put them back? Now,
Mr. Dillow, you may have him.

RE-CROSS EXAMINATION.
By Mr. Dillow:
·
Q. Thank you. What are they, Captain, if you know! I
don't.
A. They appear to be :fillings from teeth.
Q. That's one of them that doesn't appear to be any filling
from a tooth, does it (indicating) T
page 479 ~ A. Yes, sir. That appears to be not only the
filling, that appears to be a cap. Not being a dentist, I don't know.
Q.
ell, I don't either. It appears to be a cap f
...I\.. Yes, sir; part of a cap from a tooth.
Q. I didn't think it appeared to be any filling. These two
little objects here that you selected (indicating)-bold them
in your hand, Captain-those two objects are the fillings,
or what you say look like :fillings Y
A. Yes ; they appear to be :fillings.
Q. Appear to be fillings f
A. Yes, sir.
Q. And you just told Mr. Boggess, did you not, that you
don't know what metal :fillings are made from Y
A. No, sir; I do not.
Q. They must be made from some pretty good metal; they
cost you enough, don't they Y

,v

By Mr. Boggess: I know what they're made of.
By the Court: Let the witness do the testifying.
By Mr. Boggess: Thank you. And pardon me, sir.
By Mr. Dillow: (conthmes examination)
Q. That, according to Dr. Keg·leY.: he said that that was
made out of some sort of an alloy; he didn't know what. That
is the bridge, brace, or whatever you call it (indipage 480 ~ eating) that you referred to?
A. Yes, sir.
Q. That shows evidence of having been under intense heat,
doesn't iU
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A. Yes, sir. I don't know how intense; I'd like to add
that.
By Mr. Dillow: No, sir. That's all.
By Mr. Boggess: That's all.
The witness stands side.
:MR. .A.• Z. UPDIKE,
called as a witness in behalf of the Commonwealth, being duly
sworn, testified as follows :

DIRECT EXAMINATION.
By Mr. Boggess :
Q. Have you been sworn as a witness in this case T
A. Yes, sir.
Q. Please state your name?
A. Zeb Updike.
Q. How old are you, Mr. Updike?
A. Fifty-three.
Q. Where do you live now?
A. Huntington, 326 Fifth Avenue, Huntington, West Virginia.
page 481 ~ Q. How long have you lived down there, Mr.
Updike?
A. Since the 25th of January.
Q. Of this year?
A. This year.
Q. Did you at one time live in this county?
A. Yes, sir.
Q. Whereabouts?
A. Near Mechanicsburg on Walker's Creek.
Q. In Bland County?
A. Yes, sir.
·
Q. How long did you live there, sir?
A. Well, been in that section all my life; no particular place
only a few months.
Q. Native born and bred in Bland County?
A. Yes, sir.
Q. Did you live down near the home of these boys, Ralph
and Samuel N ewberryY
A. Yes, sir.
•
··
Q. And did you know Mary Catheryne Newberry?
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A. Yes, sir..
Q. Did you have any occasion to go over to the Newberry
homeA. Yes, sir.
Q. -in the early part of January of this year 7
A. Yes, sir.
.
Q. Do you remember what week it was 7 What day of the
week!
page 482 ~ A. I was over there on the 6th of January..
Q. Do you remember what day that wast
A. It wasQ. What night!
A. It was on Thursday evening.
Q. What did you go over there for., Mr. Updikef:
A. I :had an engagement with Catheryne to do some alteration on my hat.
Q. I'll ask you a question-I don't d0n't know, I've never
asked you-are you related to Catheryne Newberry°/;
A. Yes, sir.
Q. What relationship?
A. Second cousin.
Q. She was a Suiter, I believe Y
A. Suiter.
Q. How does that relationship come about,_ sir? I mean,
in what way. Was it her mother! Tell us.
A. Well, her grandmother was my, aunt.
Q. I see.
A. And her father is my first cousin.
Q. You 're related to her two ways. Oh, I see. Her father
was your first cousin. He was a Suiter, her father?
A. Her grandmother is a sister to my father.
Q. I see. Her grandmother was an Updike t
A. Yes ; an Updike ; yes, sir.
Q. I see. And you 're a second cousin. Did she
page 483 ~ do some work on_ your hat there 7
A. She did.,
Q. Do you remember how long you were there t
A. I was only there a short while;· thirty minutes possibly.
Q. Do you remember seeing Sam or Ralph there that night?
A. Well, Sam, he was in the living room and she did this
work.
Q. Where did·you go after you got your hat fixed!
A. I went home.
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Q. Now then, did you have an occasion to go back there any
other time in that week?
.A. I went back on Friday morning.
Q. Yes, sir. Would that be the next morningt
.A. The next morning.
Q. Do you remember about \Vhat time Y
.A. It was around 6 :00 o'clock.
Q. Who went with you t
.A. My daughter, Gale.
Q. Gale Updike t
A. Gale Updike.
Q. How old is she t
.A. She's eleven past.
.
·
Q•. How'd you happen to go over there that morning!
.A. Took Gale over to leave her there until the school bus
ran.
page 484 } Q. Does the school bus go by there Y
A. No; it goes near there. I was on my way
to Ooburtt and I had to leave early.
Q. And you left her there Y
A. Left her there.
Q. Did you see Catheryne Newberry there?
A. Yes, sir.
Q. That was on what day of the week nowY
A. Friday morning.
Q. Well, sir, that was January.A. The 7th.
Q. Yes, sir. Did you see Sam?
A. No, sir.
Q. Did you leave any message for Sam Y
A. I left a message for Sam., for Catheryne to tell Sam to
turn the dogs loose that I had fastened up at the house.
Q. Uh-hum. And yon were going to be away, planning to
be away.A. Planning to be away overnight.
Q. Uh-hum. You and Sam ~nd Ralph were neighbors there?
A. Yes, sir.
Q. Close by. I believe-were you married prior to your
present marriage!
.
A. Yes, sir.
Q. Did you-who'd you marry that time.
A. I married a sister of these boys, Ralph and Sam.
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A. Z. Updike.
Q. What was her name, Mr. Updikef
A. Hazel.
Q. You married a sister of Sam and Ralph
Newberry named '' Hazel f''
A. Yes, sir.
Q. Now then, did you come back to Mechanicsburg on one
.day of-sometime that week? ·
A. I came back on Saturday evening.
Q. About what time Y
A. That was between 11 :00 and 12 :00 o'clock at night.
Q. Now, what day of the week would that be T That was
11 :00 and 12 :00 o'clock, you say, Saturday night?
A. That was on Saturday, the 8th.
Q. The 8th. Did you have any occasion to go back over
to the Newberry home later, or any other timeY
A. Yes, sir; I went back on Monday evening.
Q. About what time, sir, on Monday nowY
A. That was around 5 :00 o'clock in the afternoon.
Q. Now, you say, you tell the jury that you came back from
Coburn abouu midnight, as I recall it, on Saturday night, and
you fixed that date as whaU
A. As the 8th.
.
Q. The next day would have been what day of the weekY
A. 9th.
Q. And what day of the week I'm asking you f
A. Sunday.
Q. Sunday, the 9th. Now then., Monday would
page 486 r have been what day of the year!
A. The 10th.
Q. 10th. And you went over to the Newberry home at about
what timeY
A. About 5 :00 o'clock, I guess it was, in the afternoon.
Q. Would you tell the jury why you went over there?
A. Well, I went over for the purpose of expressing my
gratitude to Sam for tending to my stock while I was away.
Q. Had he looked about them while you were away Y
A. They had been tended to; yes, sir.
Q. Now, when you got there about, you say, 5 :00 o'clock
on Monday even~ng of January 10th of this year, did you see
Ralph Newberry there!
A. Yes, sir.
Q. See Sam Newberry there f
A. Yes, sir.

page 485

r
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Q. Did you talk to them f
A. Yes, sir.
Q. Whereabouts in that house?
A. In the living room.
Q. Did they appear to be soberf
A. Yes, sir.
Did you see Mary Catheryne Newberry there 7
A. No, sir.
Q. Did you make any inquirypage 487 ~ A. Yes, sir.
Q. -about her Y If so, what was it T
A. I asked Ralph where Catheryne was.
Q. What was his reply!
A. He answered saying that she was over at Bluefield at
her mother's.
Q. Now, you asked Ralph where Catheryne was, and what
was his reply to you Y
A. She was over-she was over at Bluefield at her mother's.
Q. Uh-hum. That was there at their homeT
A. Yes, sir.
Q. And Ralph Newberry was there f
A. Yes, sir.
Q. And Sam Newberry was there?
A. Yes, sir.
Q. Well, did you ask them anything els·e T
A. Well, just-we were just in a general conversation.
Q. Uh-hum.
A. And Gale came in about that time with some milk for
the family:
Q. Some ~hich?
A. With some milk for the family and bringing me word
that I had to come home to see about the sheep. So I asked
Ralph and Sam if they needed any cooking done by my wife.
Q. All right. And who answered you?
page 488 r A. And Ralph said they didn't need anything,
that Sam was the chef.
Q. Ralph-what was that now?
A. ''Didn't need anything; Sam was the chef.''
Q. "Sam was the chef.'' Both of them sober at that time 1
A. Apparently, appeared to be sober.
By Mr. Boggess: You may have the witness.
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z . llff)dike.

CROSS EXAMINATION.
By Mr. Dillow:
.
Q. Mr. Updike., on Monday, the 10th, about 5:00 o'clock
when you were there, did you see any liquor I
A. Yes, sir.
Q. Where!
A. In the kitchen.
Q. How muchY
A. Well, I don't remember just what.
Q. How many bottles 7
A. One.
Q. What size bottle 7
A~ AMth.
Q. Fifth of a gallon bottle Y

A. Yes, sir.
Q. Was any liquor consumed there that evening1
A. A drink; yes, sir.
Q. By whom?
page 489 ~ A. I taken one and Ralph and Sam.
Q. Ralph and 1Sam and you had a drink :together
there. How many drinks, Mr. Updike 7
A. Two.
Q. Two drinks 7
A. Yes, sir.
Q. You were there about thirty minutes?
A. Yes, sir.
·Q. And that was about 5 :00 o'clock t
A. Yes, sir; as well as I remember, around 5 :00 o'clock.
Q. Around 5 :00 o'clock. Did you see evidence of other
liquor there, several bottles Y
A. No, sir.
Q. The extent then ·of the liquor that you saw was a part
of a :firth-I p?'esume that was ·a :fifth-out of which you three
gentlemen took a drink or two; two ·drinks Y
A. That's right.
Q. And each of you had two drinks while you were there Y
A. Yes, sir.
Q.. And you left and were not back there any more that
night?
A. No, sir.
Q. Did you see, Mr. Updike, did you see other ernpty liquor
bottles, fifth size Y
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Earl Miller.
A. No, sir.
By Mr. Dillow: l think that's all.
page 490

~

RE-DIRECT EXAMINATION.

By Mr. Boggess:
Q. You say each of you friend$ there took two d:rinkfi, all
three of you Y
A. Yes, sir; he invited us in and we took two.
Q. Do you remember what brand it wast
A. No, sir; I do not.

By Mr. Boggess: All right.
The witness stands aside.

MR. EARL MILLER,
called as a witness in behalf of the Commonwealth, being duly
sworn, testified as follows :
DIRECT EXAMINATION.

By Mr. Burton·:
Q. What is your name, please., sir?

A. Earl Miller.

Q. Mr. Mill.er, have you been sworn to testify as a witness
in this case Y
A. Yes, sir.
Q. Where do you live Y
A. Live at Mechanicsburg.
Q. What is your business!
.A.. I haul dressed poultry.
Q. Chickens?
A. That's right.
page 491 ~ Q. From where to where?
A. From Mechanicsburg to Blne:fleld.
Q. Do you know the defendant, Ralph A. Newbercyt
A. I do.
Q. How long have you known him f
A. Well, I have knowed him ever since I can remember.
Q. Were you reared in the same general neighborhood of
Mechanicsburg that he was Y

. I
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Earl Miller.
A. Yes, sir.
Q. I wish you'd please state whether or not on Saturday
morning, the 8th day of January, 1949, you went to the home1
of the defendant, Ralph A. Newberry Y
A. That's right.
Q. How did you happen to go to the defendant's home?
A. Well, Mr. Zeb Updike had gave me a barrel to, so I
went up there to get the barrel. Mr. Updike wasn't at home·,
so I got the barrel and put it in the back of my car, and on the,
way down I decided I'd stop and tell him to tell Zeb that I
had got the barrel. I was afraid Mr. Updike might think that
someone had stole it. So I knew he'd see Mr. Updike right
often, and I stopped in there to tell him.
Q. Then did you stop by the Newberry home Y
A. Yes, sir.
Q. About what time Saturday morning, January 8th, wan
thatY
A. I wouldn't be positive about the time; I'cl
page 492 ~ say it was around 10 :00 ·or 10 :39; maybe later,
maybe not that late.
Q. What door did you go to at the home?
A. The back door.
Q. Did you go to any door before you went to the back
doorY
A. No, sir.
Q. When you got down there at the house did you notico
anything particularly about the house, or the window., before~
you went inY
A. No, sir.
Q. Did you get into the house Y
A. Yes, sir.
Q. By what means or method Y
A. Well, I turned-I knocked and didn't anyone answer;
so I turned the knob of the door and, the best I remember, th•~
door swung open.
Q. And what did you do?
· A. Well, I started to close the door back and Ralph was
laying on a willow settee, a.nd he roused up and I went in and
set down.
Q. Did you talk to him?
A. Yes, sir.
Q. What did you talk to him about?
A. Well, I told him about this barrel business. I didn't
know Mr. Updike had gone to Coburn; I thought probably h,~
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was down at his brother-in-law's; and told him to
tell him that I got the barrel. And I also talked
to him about a car they'd been-Garland Updike
from Bastion had been to my house on Monday-and I also
asked him what Mr. Updike gave for, offered me on my car,
what he had talked like he would give for the car.
Q. About how long did you talk to Ralph 1
A. Oh, I'd say around not over ten minutes.
Q. Did you observe him there 1 You say you have known ·
him all your life. With reference to whether or not he w~s
intoxicated or otherwise Y
A. I don't know.
Q. Did you smell anything on him?
A. No; I didn't smell anything. The fact is I had a bad
cold.
·
page 493

~

By Mr. Burton: Take the witness.
By Mr. Dillow: We'd like to confer just a minute among
ourselves.
By the Court: All right.
(Defense counsel left the courtroom for a short conference,
and upon their return the following occurred.)
By Mr. Dillow: No cross examination.
The witness stands aside.
page 494

~

MRS. THELMA TALBOT,
called as a witness in behalf of the Commonwealth,
being duly sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Burton:
Q. Is your name Thelma Talbot?
A. Yes, sir.
Q. Mrs. Talbot, have you been sworn as a witness in this
case to testify? ·
A. Yes, sir.
Q. Are you a married lady?
A. Yes, sir.
Q. Where do you live?
l
A. On the road to Pulaski.
, ••

I
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Q, Will you ple&se apeak out 8 little louder so his Honor
av.d thoEte gentlemen ovar there oau hear you 1

A.. On the rQad to Pulaski.
Q. Is that on Route 99 gQin@ from Mechanicaburg to the

t~ Qf Big Walker'~ Mountain!

A. Yes, ~ir.
Q. Were you living there on Simday morning, the 9th day
of January, 194;9t
·
A, Ye$, sir~
Q. Do you know the defendant, Ralph A. Newber:cyY
A. Yes, sir.
Q. How long have you known him Y
A. Twenty-seven years,.
Q. DQ you know one Sainu.el L. Newberry, his btother !
A. Yes, sir.
.page 495 ~ Q. At that time "did you know whether or not
the defendant, Ralph A. Newberry, owned a t~uek !

A.. Yea, sir.

Q. What kind of a truck was it, if you rememberY .
A. Well, I remember that it waa a light blue, but I can't
tell what make.
Q. Do YQU know wher-a the Newberry home ia Y
A. Yes, sir.
Q. That is, the defendant's home at that time?
A. Yes, sir.
Q. And on that Sunday morning?
A. Yes, sir.
Q. In going from the home of the defendant, Ralph A.
Newberry, to the top of Big Walker's Mountain, does. the :road
pas.s your house t
A. Yes, sir.
Q. Did you see the defendant, Ralph A. Newberry, in a
truck on Sunday morning, January 10th-no, Sunday morning, January 9th, 1949, pa·ss your house Y
A. I was at my father's house when I saw him.
Q. Well, is that near your house Y
A. Yes, sir. .
Q. I believe that's right be}Qw your houseY
A. Yes; right below.
Q. Is that on the same road Y
page 496 ~ A. Yes, sir.
Q. Did you see the truck of the defendant pass
your house?
A. Yes, sir.
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Mrs. Thelma Talbot.
Q. Which direction was the truck going the first time· you
saw iU
.
A.· When I saw it it was going towards his home.
Q. Toward his home Y
A. Yes, sir.
Q. And from what direction was. the truck coming Y
, A. Well, I can't say, because I didn't see it until it was
even with the house.
Q. You mean, it was coming from what direction!
A. It could have been coming from the mountain or it could
have turned there at the forks of the road.
Q. You did see the truck .though pass your home going in
the direction of the defendant's home Y
A. Yes.
Q. Did you see the defendant, Ralph A. Newberry, in that
truck?
A. Yes, sir ; he was sitting smoking his pipe.
Q. Did you see anyone else in the truck Y
A.. No; I didn't have time to see. I just g·lanced up and
saw that; and that's all I could see.
Q. Could you tell which side of the truck the defendant,
Ralph A. Newberry, was sitting?
page 497 } A. He was sitting on the right.
Q. You couldn st tell then who the driver of the
truck wast
A. No ; I couldn't.
Q. How many times did you see the truck that morning
pass your house Y
A. Only the once.
Q. Did you see it when it passed going towards· Big
Walker's Mountain!
A. No, sir.

By Mr. Burton: Take the witness.
By Mr. Dillow: Stand aside.
The witness stands aside.
By the Court: We '11 take a recess until l :15 for lunch.
Note : ( Then and there, court recessed for lunch from
12 :00 o'clock noon to 1 :15 o'clock p. m.)
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MISS GALE UPDIKE,
called as a witness in behalf of the Commonwealth, being duly
sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Burton:
Q. Is your name Gale Updike¥
A. Yes, sir.
Q. Gale, will you please speak out so all of those gentlemen over there can hear you, and his Honor, and these gentlemen here (indicating) Gale, where do you liveY
A. Huntington., West Virginia.
Q. How long have you lived in Huntington, West Virginia Y
A. About two months.
Q. When did you move to Huntington, West Virginia from
Mechanicsburg, Virginia 7
A. The last of January.
Q. This year 7
A. Yes, sir.
Q. How old are you Y
A. Eleven years old.
Q. What grade in school are you 7
A. Fifth Grade in Buffington ~ool.
Q. Is that in Huntington?
A. Yes, sir.
·.
Q. What subjects do you skidyY
A. Arithmetic, history, English, spelling, geography, art,
music.
Q. Prior to the time you moved to Huntington, West Virginia, where did you live?
A. )Iechanicsburg, Virginia.
page 499 ~ Q. In this county Y
A. Yes, sir.
Q. Do you know the defendant, Ralph A. Newberry f
A. Yes, sir.
Q. Where did you live with reference to his home Y
A. In sight of his home.
Q. Is that on Walker's Creek?
A. Yes, sir.
Q. Did you live above or below his home 7
A. Above.
Q. Prior to the time you moved to Huntington, West Virpage 498

~
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Miss Gale Updike.
ginia, did you go to school when you lived down near the Newberry homeY
A. Yes, sir.
Q. Where did you go to school!
A. Mechanicsburg, Virginia.
Q. Do you remember the Friday morning in January when
your father, Zeb Updike, went to Coburn?
A. Yes, sir.
Q. Who went with him T
A. Mother.
Q. On that morning did you go with him to the home of
Ralph A. Newberry!
A. Yes, sir.
Q. How did you and your father happen to go down to the
home of Ralph A. Newberry 7
page 500 ~ A. Well, I was going to school and they were
going to Coburn, and I stopped there to stay and
wait till it was time to go to school.
Q. And did you go into the Newberry home Y
A. Yes, sir.
Q. Did you father go into the Newberry home?
A. Yes, sir.
Q. Did you know Mary Catheryne Newberry, the wife of
Ralph A. Newberry?
A. Yes, sir.
Q. How long did you stay in the home that morning?
A. About an hour.
Q. You say you were waiting on the school bus Y
A. Yes, sir.
Q. Did you see Mary Catheryne Newberry in that home on
Friday morning?
A. Yes, sir.
Q. Was she there during the time you stayed there to wait
on the school bus Y
A. Yes, sir.
Q. You talked to her Y
A. Yes, sir.
Q. Did you also see the defendant, Ralph A. Newberry,
there in the home on Friday morning· Y
A. Yes, sir.
Q. Where did you stay while your father and
page 501 ~ mother went to Coburn, Virginia Y
A. At my mother's brother.
Q. When did you next go back home Y
A. Sunday morning.
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Miss Gale Updike.
Q. When you got back home was there anyone at your
home?
A. No, sir.
Q. And did you stay at your home all day Sunday!
A. Yes, sir.
Q. Do you know when your father and mother eame backf
A. They came home about Saturday night, about 11 :00
o'clock.
Q. Were they there on Sunday, if you know!
A. Yes, sir.
Q. On Monday evening did you go down to the Newberry
home?
A. Yes, sir.
Q. Why did you go down to the Newberry home'/
A. Well, I went after my daddy and I took some milk down.
Q. How much milk, if you rememberr did you take down?
A. A quart.
·
Q. How-who were you taking the milk tof
A. Catheryne. ·
Q. Did you go into the Newberry home?
A. Yes, sir.
page 502 } Q. Did you notice anything about the home before you went int
A. No, sir.
Q. When you went in who did you seeT
A. Saw Sam and Ralph.
Q. Did you see anyone else f
A. No, sir; saw my daddy.
Q. Saw your daddyY
A. Yes, sir.
Q. Was he in there with Sam and Ralph T
A. Yes, sir.
Q. You say you went down to take the quart of milkT
A. Yes, sir.
Q. Did you take aily message to your father!
A. Yes, sir.
Q. What message did you take Y
A. I told him that mother wanted him to come home to
tend to the sheep.
Q. While you were there in the house, and just prior to the
time you left, did you hear any conversation or any talk between your father and the defendant, Ralph A. Newberry!
A. No, sir.
Q. Was there anything said just prior to the time you and
your father started to go home?
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· Joe Hetherington.
A. Well, daddy asked did he want anything cooked for him
that Catheryne wasn't there., and he said, ''No; that Sam was
the chef."
page 503 ~ Q. Did you leave?
.A. Yes, sir.
Q. Who went with you V
A. My daddy.
Q. Well now, did you see Mary Catheryne Newberry anywhere there while you was iµ the house on Monday!
A. No, sir.
By Mr. Burton: Didn't see her. Take the witness.
By Mr. Dillow! Let her stand aside.

The witne-ss stands aside.
MR. JOE HETHERINGTON,
called as a witness in behalf of the Commonwealth, being duly·
sworn, testified as follows :

DIRECT EXAMINATION.
By Mr. Boggess:
Q. Please state your namet
A. Joe Hetherington.
Q. How old are you, Mr. Hetherington t
A. Thirty-four.
Q. Thirty-fonrf
.A. Yes, sir.
Q. Where do you live, sir T
.A. Mechanicsburg.
page 504 ~ Q. Now, you have to talk maybe a little louder.
so his Honor and these gentlemen on the jury and
counsel over there, and Mr. Burton can hear you. You live
down there at !1:echanicsburg?
A. Yes, sir.
·
Q. How long?
A. Practically all my life.
Q. Practically all of thirty-four years!
A. Yes, sir.
Q. What do you do, sir?
A. Farmer.
Q. You're a farmer down there. I believe your house there
is near this roadway that leads down to where the Newberrys
liveY
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Joe Hetherington.
A. Yes, sir.
Q. I believe-would you know Ralph and Sam Newberry Y
A. Yes, sir.
Q. Now, how long have you known them Y
A. Well, since school age.
Q. Since-did you go to school with the boys Y
A. Yes, sir.
Q. Lived as neighbors there to them how long now?
A. Well, next door neighbors three years.
Q. Next door neighbors for the past three years. For the
benefit of the jury tell us about the relationship of the homes
- I mean, where your home is and where their's is Y Is there
a river along there or something!
page 505 ~ A. Yes, sir; there's a highway between us approximately, oh., between a quarter and a half a
mile apart.
·
Q. Do you live in a level country there, your house Y
A. Yes, sir.
Q. And they are in sight of you, are they?
A. Yes, sir.
Q. Their house? Uh-hum. Were you at home on aboutat home, and your home there in Thursday, I mean along the
:first week in January of this year t
A. I was.
Q. Do you remember when Catheryne Newberry came to
your home there one night that week?
A. I do.
Q. Do you remember about what time it was?
A. It was about between 12 :10 or 15, or 12 :30.
Q. Do you remember what-well, that would have been one
day or the other of the week-what day it was?
A. It would have been on Thursday.
Q. But it was after 12 :00 then 7
A. Yes, sir; after 12 :00.
Q. I see. Did she come there to your house Y
A. Yes, sir.
Q. Do you know how she got in the house Y
A. No.
Q. Did she knock at the door or otherwise Y
A. I don't know. There wa~ a man painting in
page 506 ~ my house that night, and when she came in I was
in bed.
Q. I see. Well, did you see her?
A. Yes, sir.
Q. Was your wife with you Y
I
I
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Joe Hetherington.
A. Yes, sir.
Q. In your bedroom T
A. That's right.
Q. Who was your wife; her maiden name Y
A. Gillespie ; Mary Gillespie.
Q. Mary Gillespie. Daughter of Arch Gillespie?
A. That's right.
Q. I believe they 're Tazewell Countv people Y
A. That's right.
•
Q. Now, did you say that she came back there where you
all were sleeping· Y
A. She came in the bedroom and woke me up.
Q. Did she tell you what she had come there for?
A. She asked me to bring her to Bland so she could catch
a taxi to go over to Garland Updike's.
Q. Where does Garland Updike live in this county?
A. Bastion.
Q. Well, was your wife there Y
A. Yes, sir.
Q. What did you do i
A. Well, she went in the kitchen; I got up and dressed to
take her.
page 507 ~ Q. You mean by ''she," who was that went in
the kitchen?
A. Catheryne.
Q. Well, what did you doY
A. Well, I brought her on up ; started on with her to Bland.
Q. Well, where did you get to and what happened then Y
A. Well, I brought her up as far as Thompson's store at
the Slide.
Q. That's Thompson's here in this county! What did you
call that?
A. The Slide.
Q. The Slide? Yes. Is that near MechanicsburgY
A. That's about half-way between Mechanicsburg and
Bland.
Q. How far is it from Mechanicsburg to Bland Y
A. Approximately ten miles.
Q. Well, what happened there, sir?
A. Well, she saw a light on in the store porch, and she
just made the suggestion '' Let me stop here instead of going
on to Bland."
Q. Uh-hum. Now, then what did you do?
A. I drove on down and she told me to wait a few minutes.
She went in the house, came back out in about, oh, just a

300

Supreme Court of Appeals of Virginia

Joe H etkerington.
couple or three minutes, told me that she was going to stay
there for a while and I could go on back home.
.
Q. Did you do that 7
page 508 ~ .A. Yes, sir.
Q. Now, that was on Thursday morning, I believe you said?
.A. That would have been about 12 :30 or a quarter to 1 :00
on Thursday morning.
.
Q. Uh-hum. I believe I got a calendar here. What day
of the week that Thursday morning was; do you remember
what day of the month that was, or not, or if you ever did
know?
.A. No, sir; I don't remember what day.
Q. Well, it was in January. Now then, do you know
whether or not Ralph or Sam Newberry, either jointly or
singly, owned an automobile or truck of some kind Y
A. There was a truck over there at their house.
Q. See them drive around in it7
.A. Yes, sir.
Q. What color was it!
.A. It was a light blue.
Q. Do you know what make it is T
A. It's a Chevrolet.
Q. What weight? I mean, what do they call them Y
.A. I believe it's a half-ton.
Q. Well, is it any other type, you knowT
A. Half-ton pick-up.
Q. Yes. Thank you, sir. Light blue, half-ton pfok..up
Chevrolet truck. Did you see that truck any later day in that
weekY
page 509 } A. I saw it on the Sunday after.
Q. About what time7
.A. Oh, it was-I wouldn't say for sure-it was sometime
between 8 :00 and 10 :00 o'clock.
Q. Well, had you been about your business there f
A. I was milking. I think I just finished milking or probably was still milking.
Q. Was anybody else with you, do you remember, when you
saw itY
A. Yes; little boy that worked for me-with me.
Q. What is his namef
.A. Straley Melvin.
Q. Did you see that truck there 7
A. I saw it pass along the road.
Q. Where was it coming from T
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Joe Hetheringto'fl,.
A. It was coming back on Route 99 from toward Pulaski.
Q. Would that be-where's that from here, that way (indicating) 7
A. No; it would be coming back this way (indicating) from
Pulaski.
Q. .And what mountain would it be coming off oft
A: Walker Mountain.
Q. Coming from the direction of Big Walker's Mountain.
·
Did it pass your home!
A. Passed by there.
.
Q. Was you out in the field or barn, orpage 510 ~ A. No; I was at the milk house.
Q. Milk house. I don't know whether-could
you recognize anything in there 1
A. No, sir.
Q. Uh-hum. Now then, later on there on that-that was
on Sunday morning that you say you were milking; and this
boy-what's his name T
A. Straley Melvin.
Q. Was there. Any other boy there later on to help you
do something 7
A. Yes, sir; Bobbie Mustard.
Q. Uh-hum. Did you observe anything there that was un.
usual about that time!
A. Oh, sometime· 1ater I smelled some peculiar odor there.
Q. Later than 9 :00 o'clock?
A. It was not long after 9 :00; I just :finished roUking and
started to feed, started to feed my cattle the feed.
Q. This odor, can you describe it to the jury!
A. Smelled something like paper or rags.
Q. Any other characteristics about it oth~r than paper. or
rags ; anything else unusual 7
A. No; it didn't; I don't think so.
.
Q. Well, I mean, I'm asking you T You say you smelled
paper or rags. Was the odor-had you ever smelled anything
like it before?
page 511 ~ A. I don't know.
Q. Was it different Y
A. I don't know whether that was.
Q. You don't know! That was on Sunday. Did .you see
any smoke there Y
A. WhereY
Q. Anywhere, do you know? You looked clown the roadf
I'm afraid to ask you which way.
A. I saw some smoke out of the Newberry chimney there.
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Q. Uh-hum. Well, average amount of smoke or more Y
A. Well, it was right much smoke.
Q. Uh-hum. Right much smoke was coming out~ you say,
the Newberry chimney. Whose chimney is that; whose homeY
A. Ralph Newberry's.
Q. Now then, what did you do after you fed your cattle
there Y It was along· in the morning that was on Sunday; did
you eat dinner Y
A. No; I came back and went to bed.
Q. Did you get up then and have dinner Y
A. I got up around 2 :00 o'clock and had dinner.
Q. Could you still smell that odor?
A. Yes, sir.
Q. Now then, you have known these boys a long time, have
youY
A. Yes, sir.
Q. Do you remember Mary Catheryne Newpage 512 ~ berry being at your house along there in the last
of October last year?
A. Sometime in October was the first time she was in my
house.
Q. That was the first time you had ever seen her!
A. ·No; I met her before; but it was the first time she was
ever at my home.
Q. How do you fix that date in your mind that she was
.there!
A. Well, I was going up to Wade Penley's home that afternoon; he had died, and I was getting ready to go up there
when she came in.
Q. Up to whose home?
A. Wade Penley.
Q. Is that a relative to you Y
A. Yes, sir; he's an uncle of mine.
Q. She was there. Did you observe her face that day and
it's condition and looks Y
A. I did.
Q. How did it look?
A. Well, both her eyes were blackened and her face was
bruised up some.
Q. Did she ask you to do anything for her T To help her,
I mean Y Did she ask you anything T
A. She asked me to go over to her home and get her
brother-in-law, Sam, to come over there after her.
Q. What was that nowt I didn't quite get that.
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A. She asked me to go over to her home and
get her brother-in-law, Sam, to go over after her.
Q. Did you do that, Mr. Hetherington?
A. Yes, sir.
Q. Uh-hum. Did you get Sam t
A. Well, I made one trip over there and he wasn't at home.
Q. Uh-hum. Anybody else there you remember Y
A. Mrs. Newberry was there.
Q. You didn't see Ralph there Y
A. No.
Q. Well, did you ever get up with Sam Y
A. Yes, sir. I got back home and I'd been- home just a
couple of minutes and I saw Sam get out of someone's truck
and walk across the bridge. So I went back after him.
Q. Did you get him then Y
A. I got him and brought him back over to my house.
Q. What happened then Y
A. He came on in and got her to leave, and left with her.
Q. Uh-hum. Come and get her-come and got her and took
her away?
A. That's right.
page 513

~

By Mr. Boggess: You can have the witness ..
page 514

~

CROSS EXAMINATION.

By Mr. Dillow:
Q. Mr. Hetherington, on the occasion in October, 1948,
when Mary Catheryne Suiter Newberry came. to you home,
did you see where she came from when she came there?
· A. Yes, sir.
Q. Where did she come from Y
A. She crossed the bridge from Mechanicsburg and on over
to my house.
Q. That would have been down from the direction of Bland
or Bluefield Y
A. Yes, sir.
Q. And not from the direction of her own home Y
A. She didn't come from the direction of her own home.
Q. .She came down the road from the direction of Mechanicsburg and crossed the bridge Y
A. Yes, sir.
Q. And she didn't come down Walker's Creek from the
direction of her own home Y
A. Yes, sir.
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Q. Was she walking or in a car 1
A. In a car.
Q. With whom, if you know!
A. No one.
Q. No one. Was she drinking!
A. Yes, sir.
Q. That was the October occasion!
page 515 ~ A. Yes, sir.
Q. She came to your home in a car from the
direction of· Bland or Bluefield, not from the direction of bet
home, and she was drinkingY
A. Yes, sir.
Q. She had you to procure her brother-in-law, Sam, whom
you saw crossing the bridge; you brought him down to your
home, and he took her and they left together 1
A. Yes, sir.
Q. Well, sir, now on the occasion at 1:30 to 1 :50 a. m., I
believe, in the morningA. Yes, sir.
Q. -January of 1949, she came to your home to request
you to take her to Garland Updike's at Bastion in Bland
County?
A. Yes, sir.
Q. So she could get a taxi-cab to go whereY
A. She wanted me to bring her to Bland so she could go
over to Garland and Juanita at Bastion.
·
Q. She wanted you to bring her to Bland so she could get
a taxiY
A. Yes, sir.
Q. And you were to bring her to Bland where she suggested
she could get a taxi to take her over to Bastion to Garland
Updike'sY
A. That's right.
Q. You started with her, to bring her to Bland Y
A. Yes, sir.
page 516 ~ Q. In your car 7
A. Yes, sir.
Q. She was-was she drinking!
A. I could smell whiskey on her breath.
Q. You could smell whiskey on her breath. ...£\.nd in travel;.
ing from Mechanicsburg with her on that occasion you would
have traveled on Route-what is that-2997 99 to Mechanicsburg!
A. Route 99; yes, sir.
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Q. Where you reach a State Highway Route Number 42!

A. Yes, sir.
Q. Which is the main highway from here to White Gate;
·that's right, isn't it,
A. Yes, sir.
·
Q. And yon traveled over that road that night f
A. Yes, sir.
Q. With Catheryne Newberry!
A. Yes, sir.
Q. And in traveling from Bland over that highway on that
morning~ yon would have passed a point west of your home
known as '' Slide f ''
A. Yes, sir.
Q. Yon referred to as "Slide." Where is the store of
Thompson Brothers, Woodson and Wayne Thompson, with
regard to State Highway Route Number 42 over which you
were traveling Y
A. It's approximately a hundred feet off the highway.
Q. To your left coming this wayf
page 517 ~ A. Yes, sir.
Q. You say she had you to drive her-instead
of driving her to Bland, at her request when she saw a light
on the store porch, of the store, is that right, or the home,
A. Yes, sir ; light on the porch of the store.
Q. Light on the porch of the store. She requested you to
take her there Y
A. Yes, sir; I stopped and backed up, and drove down in
there.
Q. After you had passed there, you stopped at her request,
backed up and drove down into that side road 7
A. Yes, sir.
Q. And stopped in front of the Thompson store Y
A. Their house.
Q. The Thompson house. Where do the Thompsons live
with regard to the store!
A. Right across the road.
Q. Here comes the highway down like this (indicating); you
came by that road (indicating), backed up and pulled down
into that road (indicating·). The Thompson store sits down
here (indicating) on the right; that's right, isn't iU ·
A. That's right.
Q. And their home is over here on the left (indicating)
just adjacent to or across from the store; is that correct!
A. Yes, sir.
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page 518

~

Q.. Where did she go when she got out of the
cart
A. In the house.
Q. In the house. And that was about what hour, Mr..
Hetherington Y
A. It was around a quarter of 1 :00.
Q. About a quarter of 1 :00 in the morning?
A. Yes, sir.
Q. And did she go on in the house 7
A. Yes, sir.
Q. Were there any lights on in the house?
A. No, sir.
Q. Do you know who was at the house!
A. No, sir.
Q. WhQ lives at that house 7
A. Woodson and Wayne Thompson.
.
Q. They are the merchants, the Thompson brothers, who
own the store Y
A. Yes, sir.
Q. Are they married or single men Y
A. Single.
Q~ And the Thompson boys live there in that house and
operate their mercantile business 1
A. Yes, sir.
Q. Did she knock at the door Y
A. No, sir.
Q. What did she do Y
page 519 ~ A. alked on in.
Q. Walked on in. How long was she in there Y
A. About two or three minutes.
Q. And came back and told you what?
A. Told me I could go on home., that if Jack or Sam, either
one, asked where she was, not to tell them that she had been
over to my house.
Q. And that she was going to stay thereY
A. Yes.
Q. And if Jack or Sam, either one, asked where she was,
not to tell them that she had been over to your house?
A. That's right.
Q. And you went on hornet
A. That's right.

,v

By Mr. Dillow: That's all.
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RE-DIRECT EXAMINATION.
By Mr. Boggess:
Q. Oh, one omitted question there. You say you saw Sain
-I'm unfamiliar with this territory-did he come up there
with a truck somewhere, or a car, when this girl asked you to
go get her brother-in-lawY
A. Yes, sir. There's a road leads right off the end of the
bridge, secondary road that goes down the creek; and one
crosses the creek goes up to Newberry's, and one goes on up
towards Pulaski.
page 520 ~ Q. The one comes down by your house 7
A. Yes, sir. He got out of this truck right at
the end of the bridge and walked on across, and turned on
up towards his house when I saw him and went after him.
Q. Was he walking Y
A. He was walking.
Q. Do you know whose truck he got out of?
A. His-I think it was his brother's; Carl.
Q. You didn't see Ralph around there anywhere Y
A. No, sir.
Q. Now, Mr. Dillow asked you there if she come from the
direction of her home. Did you see her drive up there that
day?
A. Yes, sir.
Q. Well, I'll have to ask you which way did she come from Y
A. She came from towards Mechanicsburg and crossed the
bridge straight on over to my house.
Q. You don't know where she had been that day?
A. I don't know where she's been.
Q. That road from Mechanicsburg up that way leads out
to a good many places, doesn't iU
A. Sure ; yes, sir.
Q. And you don't know where she had been that day?
A. No, sir.
Q. You don't know whether she had been at
page 521 ~ home or not., do you Y
A. I don't know that she had or not.
Q. Uh-hum. She asked you to go and get Sam Y
A. That's right.
By Mr. Boggess : To take her home. Thank you.
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RE-CROSS EXAMINATION.

-By Mr. Dillow:
Q. Well, wait just a minute now. Mr. Boggess asked you
if that road from Mechanicsburg didn't lead to a good many
places. I don't lmow how familiar the jury is with it, but
you and me are thoroughly familiar with it, and I'm sureand if she'd have been coming from her home-that is, the
home of Ralph Newberry-to your home, she would not have
crossed that bridge, would shet
A. No, sir.
Q. You saw that woman cross that bridge in an automobile
coming from the direction of Mechanicsburg Y
A. Yes, sir.
By Mr. Dillow: That's all.
The witness stands aside.
~

-STRALEY DEAN MELVIN,
called as a witness in behalf of the Common·
wealth, being duly sworn, testified as follows :

page 522

DIRECT EXAMINATION.

By Mr. Boggess:
Q.
A.
Q.
A.

What is your nameY
Straley Dean Melvin.
Straley Dean Melvin Y
Yes, sir.
Q. D-e-a..n. StTaley Dean Melvin. Where do you live,
Straley?
A. Mechanicsburg.
Q. Uh-hum. How long have you liv.ed down there!
A. Almost all my life.
Q. Almost all of it. How old are you, ·son Y
A. Twelve.
Q. Twelve. Do you go to school!
A. Yes, sir.
Q. Whereabouts Y
A. Mechanicsburg.
Q. What·grade are yott inY
A. Fifth.
I
I
Q. Fifth. Hold on there, what do you study!
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A. Well, study arithmetic; just almost everything they
got.
Q. Taking the works, are you I Do you know what it means
when you went around there and help up your hand and said
and swore an oath to tell the truth? Do you know what that.
is, an oathY
page 523 ~ A. Yes, sir.
Q. What is it, son f
A. To tell the truth, and nothing but the truth.
Q. Tell the truth, and nothing but the truth. And if. you
didn't tell the truth, what would happen to you!
A. I guess the devil would get me. {Laughter)
Q. You go to Sunday School!
A. Yes, sir.
By Mr. Dillow: That's a good lesson. isn't it, for all of us.
By Mr. Boggess: Yes, it is.

Q.
A.
Q.
·A.

Do you know Joe Hetherington!
Yes, sir.
How long have you known him, son Y
Good while.
Q. Good while. Do you know Sam and Ralph Newberry,
that sits over there (indicating defendant) Y
A. Yes, sir.
. Q. How long have you known him Y
A. Oh, a good lot of years.
Q. Good lot of years. Let's see, you're twelve, I believe! .
Was you down there at the Hetherington home on any time.
in January!
·
A. Yes, sir.
Q. What was you doing there?
page 524} A. Working.
Q. Working at that home t
A. Yes, sir.
Q. Staying there, were you, sonny boy f
A. Yes, sir.
·
Q. Was you there one Sunday morning that yon can think
about!
A. Yes, sir.
Q. Had you been doing any of your duties assisting Mr.
·
Hetherington, helping him Y
A. Yes, sir.
Q. What was you doing!·
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A. Well, been to milking and feeding cows, and goi~g to
~d~c~s.
.
Q. Milking and going to feed them. And was anybody els~
with you and Joe Y.
A. Yes, sir ; friend of mine.
Q. Who is that?
A. Bobbie Mustard.
Q. Yes; Bobbie. Let me see now, what was Bobbie doing
down thereY
A.· He come afer me to go to church.
Q. Come after you to go to church. And where is that
church?
A. Well, just across up the road there a little bit.
Q. And you were going to church that Sunday
page 525 } morning~ going to Sunday School Y
· A. Yes, sir.
Q. Uh-hum. Now, did you smell anything around there
that Sunday morning when you and Joe Hetherington and
that Bobbie was together Y
A. Yes, sir.
Q. What did it smell like?
A. I don't know.
Q. You don't know 7
A. (Witness shook his head.)
Q. Did you ever smell anything like it before?
A. No, sir.
Q. Uh-hum. Well, now then is the Newberry home, Sam
and Ralph's home, near there?
A. Yes, sir.
Q. Was it in sight of the :field that you was in Y
A. Yes, sir.
.
Q. Could you see any smoke around there anywhere Y
A. Yes, sir.
Q. Where was it coming from, son?
A. From the chimney there.
Q. Chimney in their house?
A. Yes, sir.
•
Q. Uh-hum. Well now, then any time that morning had
you seen-did you know this truck that belonged to these
boys-.
A. Yes, sir.
page 526 ~ Q. -Ralph ·and Sam? What color was it?
A. Blue.
Q. What kind was it?
A. Chevrolet.
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Q. Do you know what model Y
A. '49.
Q. '49. How much did it weigh,· I mean, or what kind was
it 7 Did it have a big bed on it, or a little one 7
A. Looked like a three-fourths or a half-ton truck.
Q. Half-ton. And did you see that truck there that morning any time f
A. Yes, sir.
Q. Which way was it, coming or going?
A. It was coming from the mountain direction. ·
Q. That Sunday morning, that same Sunday morning you
smelledA. Yes, sir.
Q. -that you had that smell Y
A. Yes.
By Mr. Boggess: That's all.
By Mr. Dillow: No questions. Let the little boy go.
The witness stands aside.
~

BOBBIE MUSTARD,
called as a witness in behalf of the Commonwealth, being duly sworn, testified as follows :

page 527

DIRECT EXAMINATION.
By Mr. Boggess :
Q. Let's see now,, Bobbie; let me see-you have been sworn
hereT
A. Yes, sir.
Q. Did you go around in front of the clerkA. Yes, sir.
Q.. Do you remember-just what day of the week is this
anyway-Friday 7
A. Yes, sir.
Q. What day was you around there, do you remember?
What day in the week; do you remember what day, son Y
A. I believe it wasQ. One day; I don't remember. Anyway, we '11 know it.
A. Thursday, I believe.
Q. WellBy Mr. Dillow: I bet you don't remember yourself.
By Mr. Boggess: I don't know.
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By Mr. Burton: Wednesday.
By Mr. Boggess: (continues examination)
Q. Wednesday. ·That's the morning. I know. Did you go
around there, and what did you do when you got
page 528 ~ around there in front of Mr. Repass!
A. Held up my right hand.
Q. What did you tell him you'd do? What did he say to
you; did you hear him Y
A. Yes, sir.
Q. Well, what was it!
A. He told meQ. Talk to me. Tell what he told you.
A. To tell the truth and nothing but the truth.
Q. Tell the truth and nothing but the truth. That's it.
How old are you now, BobbieY
A. Twelve.
Q. And. yon go to school toot
A. Yes, sir.
Q. And what grade are you inf
A. Fifth.
Q. Fifth. You go to school with this Melvin Y
A. Yes, sir.
Q. What is his nam~traley Melvin! Do yon go to
school with Straley down there at Mechanicsburg!
A. Yes, sir.
·
Q. Go to Sunday School with him some Y
A. Yes, sir.
Q. SomeY
A. Some.
Q. Go every Sunday?
page 529 } A. Not every Sunday.
Q. You know what it is when you promise to
tell the truth, don't yout
A. Yes, sir.
Q. Uh-hum. What happens if you didn 'U
A. I don't know.
Q. Will you get punished t
A. Yes, sir.
Q. Something might happen to you. Well, let me see now:
Was you down there-what did you go down there to see your
friend, Straley Melvin, on sometime this year, on one Sunday morning we 're talking about Y
A. Yes, sir.
Q. What was you going to do with him that dayt
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A. I was coming ati;er him to go to Sunday School

Q. Coming after him to go to Sunday School!
A. Yes.

Q.
A.
Q.
A..

Did you see Mr. Joe Hetherington there 7
Yes, sir.
.
What did you boys doY
Well, went up on the hill to feed the cows.
Q. Now then, where did you live down there with relation
to the Hetherington home, or the Newberry home T Do you
live in sight of it or not!
A. No, sir.
Q. Which way do you live, up this way (indipage 530 ~ eating) or down that way (indicating) from it!
A. Down that way.
Q. Down that way. That would be towardsA. White Gate.
Q. White Gate? Yes. Down towards Pearisburg!
A. Yes, sir.
Q. Did you all do anything there, Mr. Hetherington0 and
you and Melvin Y
A. Fed the cows.
Q. Fed the cowsY
A. Yes, sir.
Q. Have a good many of them there!
A. Right many.
Q. Cattle was they?
A. No.
Q. Milk cows Y
A. Yes, sir.
Q. Did you smell anything there that morning!
A. Yes, sir.
Q. How'd it smell T
A. I don't know; I hadn't smelled anything like it before.
Q. Never did Y
A. No, sir.
Q. Smelled nothing like it before. Smell anything like it
since?
page 531 ~ A. No, sir.
Q. See any smoke down there T
A. Yes, sir.
Q. Where did you see it, son Y
A. Down there at Newberrv's..
Q. Coming. ouU I mean, down at Newberry's houseY
A. Yes, sir.
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Q. Uh-hum. Now, did you happen to see-do you know that
Newberry truck at all, the one they call-that belongs to Ralph
and SamY
A. Yes, sir; I know it when I see it.
Q. Did you see it that day or not Y
A. I seen it that evening.
Q. I mean, though, that morning?
A. No, sir.

By Mr. Boggess: All right; that's all.
By Mr. Dillow: Stand aside, sonny. That's all.
The witness stands aside.
MR. WOODSON THOMPSON,
called as a witness in behalf of the Commonwealth, being duly
sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Burton:
Q. Is your name Woodson Thompson Y
A. Yes, sir.
.
Q. Mr. Thompson, have you been sworn as a witness in this
case!
A. Yes, sir.
Q. Where do you live?
A. Live six miles east of the courthouse.
Q. What is your business, please, sir!
A. Merchant.
Q. Do you live and have your store at what is commonly
known as the '' Slide Y''
A. Yes, sir.
Q. On Wednesday night of January 5th, 1949., did Mary
1Catherkyne, Newberry come to your home?
A. Yes, sir.
Q. About what time did she get to your home, if you re. member?
A. It was about twelve minutes to 12 :00, or five minutes
to 12 :00. She asked me.
Q. What was her condition at that time Y
A. Well, how do you mean Y
Q. Well, was she crying Y •
A. Well, she woke me up ; she knocked on the door and just
walked on in, and asked me if she could come in, and I told
page 532

~
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her, "Yeah." And she went back out and I heard a car crank
up and leave ; and she come back in acrying. I
page 533 } done gotten up and got my pants on; and she
·
cried a while.
Q. What room did you go intoY
A. In my bedroom.
Q. Did you go into any other room in the house Y
A. When; then?
Q. Yes.
A. Yes, sir; we went in the kitchen.
Q. What did you do in the kitchen f
A. Well, she said she was hungry and wanted something to
eat. Went in the kitchen and she eat two sandwiches.
Q. Did you at any time that night take her back ho~eT
A. Yes, sir.
Q. What time did you take her back home Y
A. Well, I got back home at 2 :00 o'clock.
Q. How far do you live from the Newberry home?
A. It's about six miles.
Q. And you took her from your home to the Newberry
home?
A. Yes, sir.
Q. And when you got back to your home it was 2 :00 o'clockT
A. Yes, sir.
Q. How long did it take you to drive back from the Newberry home to your home, approximately!
A. Well, I didn't drive fast. I'll say twenty or twenty-five
minutes, maybe.
·
Q. Then you got her back home about, you'd say, 1 :35 Y
A. Yes; 1 :45, or something like that.
page 534 ~ Q. When you got to the Newberry home, what
did you see?
A. I didn't see a thing.
Q. See any lights 7
A. Yes ; there was a light on.
Q. Where did she get off 7
A. I turned around and· she showed me out there where to
turn around-the roads are bad-it was raining some that
night-and said it was a bad place to turn around; and she
showed me because I didn't know, on the side of the house.
And I pulled up till my lights would shine on the gate. She
asked me to set my car there, leave my car there until she
could see to get in-she had a flashlight-and she went
through the gate, and I drove off.
Q. She went on into the gate?
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A. Yes ; she did.
Q. That's the last time you ever saw herY
A. Yes.
Q. Have yo"u ever seen her since T
A. No, sir.
By Mr. Burton: Take the witness.
CROSS EXAMINATION.

By Mr. Dillow:
Q. Mr. Thompson, as I understand you, this visit which
Mrs. Newberry had made to your home at Slide
page 535 ~ in this county was in the early morning hours of
Thursday morning, January 7th-January 6th or
7th, I don't know whichA. Yes.
Q. At any rate, it was on Thursday morning after midnight, after Wednesday night, wasn't it Y
A. Well, yes.
Q. It would have been Thursday the 6th, for your information, Mr. Thompson. You had retired!
A. Yes, sir.
Q. You and your brother live there together t
A. Yes, sir.
Q. You own a store which you operate across the highway
from your house t
A. ·That's right.
Q. That's a hundred or some feet off of Route 42 7
A. That's right.
Q. That's the highway that traverses this county from Giles
to White Gate, to Giles Courthouse to Bland Courthouse!
A. Yes, sir.
Q. And one coming from Mechanicsburg would pass the
highway near your store?
A. That's right.
.
Q. And to get to your store off Route 42, or over Route
42, you would just turn for a short distance off of Route 42 f
A. Yes, sir.
Q. Was the front door of your residence locked
page 536 ~ that or not t
A. No, sir.
Q. The door that you speak of as she having been knocking on., was that your bedroom door!
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A.
Q.
A.
Q.
A.
Q.
A.

No; the front door.
Did you go to the front door T
No, sir.
Someone knocked f
Yes, sir; and walked in.
And walked in 7
That's right.
Q. No one answered the door, but someone merely knocked
and merely walked in, and you found that somebody to be
Mary Catheryne Suiter Newberry!
·
A. That's right.
Q. And at that time were you in bedT
A. Yes, sir.
Q. And she came into your bedroom Y
A. Yes, sir.
Q. What did she do when she came in 7
A. She asked me if she could come in and I told her she
could.
Q. Did she do anything other than thatf
A. No, sir.
Q. And was she drinking, Woodson t
A. I thought at first she was about her coming
page 537 ~ in there like that; but after I talked to her, if she
was drinking I didn't know it.
Q. She got two sandwiches t
A. Yes, sir.
Q. And you then, sometime later you took her back to Mechanicsburg?
· ·
A. That's right.
Q. To her home. And you got back to your .home about
2 :00 o'clock in the morning Y
A~ Yes, sir.
Q. So you'd say you let her out at her home about 1 :45"Y
A: Something like that; yes, sir.
·
By Mr~ Dillow: Mr. Thompson, that's all.
The witness stands aside.
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MR. GARLAND UfDIKE,
called as a witness in behalf of the Commonwealth, being duly
sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Burton:
Q. State your name, please, sir Y
A. G~rland Updike .
. .Q. ¥r,. Updike, what is your ageY
··
A. Thirty-four.
.
page 538 } Q. Have you been sworn to testify as a witness
in this case Y
A. Yes, sir.
Q. What is your bu~inessY
A.. Car dealer.
Q. WhereY
Bastion, Virginia.
- Q. What kind of a car dealer Y
A. DeSoto, Plymouth and International trucks.
Q. Where do you live?
A. Bastion.
Q. How long have you lived there Y
A. Lived there approximately three years.
Q. You a native of this county?
A. Yes, sir.
Q. What is the name of your establishment at Bastion Y
A. Bland Motor Sales.
Q. Did you know Mary Catheryne Newberry in her lifetime Y
A. Yes, sir.
Q. Was she any relation of yours Y
A. Second cousin.
Q. Do you know her husband., Ralph A. Newberry!
A. Yes, sir.
Q. Did Mary Catheryne Newberry and the defendant,
Ralph A. Newberry, visit your home on occasions after they
were married T
page 538 } A. Yes, sir.
Q. And prior to the time they were married Y
A. Yes, sir.
Q. Did Mary Catheryne and Ralph do any courting at your
home before they were married Y
A. Yes ; some.
Q. Were you and your wife good friends to both of them Y

_. ..a.
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.A.. Yes, sir.
.
.
. Q.. And are you, still good friend~, a~ far as yo:u know f
A. Yes, si~.
.
.
·
.
Q. Do you remember, Mr. Updike, an occasion duririg Fair
Week in September of last year, 1948, wp.en nalph Newberry
and his wife, Catheryne, visited your· home on. one Saturday
night?
A. Yes, sir.
Q. Did they do that Y
A. Yes, sir.
.
.
Q. While Mary Catheryne Newberry and the defendant,
Ralph A. Newberry, her husband, were there at your home.
that night did you see any trouble between them?
A. Yes.
,
Q. Please tell us exactly what trouble you saw between
themY
A. Would you please ask a direct question Y
Q. No; they'd object to it if I did.
A. 0. k.

Q. Well, what happened then between Ralph
and his wife, if you saw anything happen Y
A. Ralph Newberry and myself had gone to
Bluefield earlier in the evening, and when we came back to
my house-Catheryne had stayed with my wife; and Oath-·
eryne had indicated that she wanted to go to Bluefield, but
she did not go with us-when we came back in I assumed that
she was rather irritated because she did not get to go to
Bluefield. And she made some slight remark perhaps-and
I can't recall the exact remarks that were made to Ralph who
was sitting on the davenport smoking his pipe; and Ralph
replied this statement: He says,, ''I don't know why I married you in the first place ! '' And Catheryne says, ''No one
asked you to marry me;'' says '' you came over to Bluefield
after me.'' And Jack says, '' If I hadn't of come to Bluefield
after you, you would have been over at my house sleeping
.
with me.''
Catheryne picked up an ashtray-about a two-inch or a
:two-and-a-half-inch ashtray glass-and she says, ''Jack Newberry, you lmow that's a lie!" And at that she threw the
ashtray in the direction of Ralph Newberry. This hit the
wall and broke. Then Ralph quickly jumped up from his seat
and grabbed Catheryne and choked her on the studio couch.
Then after I saw that he was choking her rather severly, I'd
say, that I quickly went over, caug·ht ahold of Ralph, and I
said, "Now, that's no way to settle this matter." Jack was
page 539

~
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mad, of course,. or angry, I should say; and he raised up and
. made the statement that to- me-and he was trembling ang~y
-·he says, '' Some of these times I'm going to kill her.. ''
Q. What kind pf an ashtray was it :sbe threw
page 540 } ·at him Y
.
.A.. It was a small ashtray.
Q. Do you have one similar to that oneY
A. Yes, sir; I have one in the house similar to that. .
Q. Show the jury about what size it was.
A. (Indicating) Approximately that size.
Q. Three or four inches in diameter!
A. About .that; yes, sir ; it wasn't so large.
Q. Didn't hit him with it Y
A. No, sir.

By Mr. Burton:: ·Take the witness .
. ... CROSS .EXAMINATION.
By Mr. Dillow:
Q. Mr. Updike, you had asso~iated with this couple right
freely., had you not?
A. Yes, sir.
Q. You had, never before that tiine or after that time,
known of any trouble of any kind between Ralph and Catheryne Newberry, had you Y
A. No, sir.
Q. You considered that what that trouble at your houseBy Mr. Boggess: Well now, we object to what he considered the trouble.
By Mr. Burton: He's told what it is; he can't
page 541 ~ give any opinions.
.
By Mr. Dillow: I got him on cross examination.
By Mr. Boggess: He couldn't give his consideration to it.
By the Court: Just a minute, gentlemen. Let the witness
state what the facts are, and from those facts let the jury
draw its deductions.
.
By the Witness: Would you need any more. elaboration
upon that than what I have already stated Y
By Mr. Dillow: (continues examination)
Q. Yes; I think I do.
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.A•.. Well~. I would definit.ely call 'it~bound to be, a family
affair.
''
Q. '"Family racket," that's what y9u said it wasY._ That's
what you said it wasY
·
By Mr. Boggess: He said it.was a "family affair." Quote
the witness correctly.
By Mr~ Dillow: Your Honor, I have this witness und·er·
cross examination. And if I have a. question, and it's objectio~able, the gentleman can object to· it and the Court Qan
pass on it.
page 542 ~ By the Court: Objection overruled.
By Mr. Boggess: All right.

By Mr. Dillow:: (continues examination)

Mr. Updike~ was this lady drinking on this occasion 7
I did not see Catheryne take a drink.
Well, was she drinking Y
I would guess that she had a drink.
She showed it, didn't she Y
A. Yes; I think so.
Q.. She showed that she was drinking. And Ralph c~e
back from Bluefield with you, where you gentlemen had. g_one
earlier in the evening, and this ashtray was picked up by Mrs.
Newberry from where Y
A. On the small table on the left of the room as you come
in from the middle room in my house; as you entered the
living room.
Q. Was it an ordinary ashtray that you can sit just anywhere, or was it off of an ashtray stand Y
A. No ; it was just an ordinary ashtray; it didn't come
out of a stand. We have another one., I believe, is exactly the
same size at the house now.
Q. The fact is, she replaced an ashtray, did she not'
A. She replaced a wooden-I suppose it would be called
an ashtray-with a saucer; it was all made out
page 543 ~ of wood. She told us that it .was a gift, or something, from Japan, or came from in that section
somewheres. Very nice little gift that she says-she came
back in a few days and apologized for her part of the trouble
pnd says that she was sorry that she broke this tray, and she
wanted to replace it with that.
Q. Oh, had she been in an argument with you earlier in
the dayY
A~ No, sir. .
Q.
A.
Q.
A.
Q.
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·--~}"By Mr. Boggess: Well now,.we ·object We object. That's
got nothing in the world to do wit~ this trial, ~ny argument
· ·
· ··-.-.
·
· she had with this witness.
By the Court: Objection sustained.
_. ·
.. :
..
. By Mr. Dillow:
Q. Well, I '11 ask the question this way: I thin that is, if
your Honor please, that it had a lot to do with it. Had she
had any argument with you a short time prior to this occur: rence which you have mentioned, which leads up or led up to
the trouble there in your home Y
By Mr~ Boggess: We ·now, we object to any arguments
she had with this witness at all.· ·. · ! ·
By the Court: As. phrased this questio:p. is leading up to
this present incident. · The objection is overruled.
page 544 ~ By the Witness : No,. sir ; she did not.
By Mr. Dillow:
Q. Any trouble in the car Y
A. She wasn't in the car.
Q. Well, was there any trouble ab.out the car Y
A. She indicated she wanted to go to Bluefield, and she did
want to take the car.
·
Q. And what did you do Y
A. I got in the car with Ra~ph. It was Ralpb:'s car, and
Ralph says., "Let's you and I go to Bluefield." It was his
car; he was inviting me.
Q. What did you doY
A. I got in the car.
Q. What else?
A. Rode with Ralph A. Newberry to Bluefield.
Q. Well, did you do anything else f
A. You mean, what we did in Bluefield? .
Q. Did you prevent her from getting in the car Y
A. No, sir.
Q. Mr. Updike, to refresh your memory, is it not a fact
that you went to Bluefield in your car and Ralph Newberry
left his car at your service station, or in front of your house,
and you went to Bluefield in your car f
·
, ··
A. No, sir; we went in Ralph's car.
Q. Are you positive of that Y
page 545 ~ A. Yes, sir.
·
Q. Think real hard, please, sir Y You may be
right; and if you insist that you 're right; all right. But I
want you to think seriously and state to the jury if it's not
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a fact that you left Ralph's car in front .of your house and
went to Bluefield in your car, and that' there was a perfectly
good reason for you having done that!
A. Ralph A. Newberry and myself made about two trips to
Bluefield during the Fair, and to the best of my knowledge
that particular night we went in Ralph's car. One other time
we did g·o in my car; but to the best of my knowledge that
particular night we went in Ralph's car.
Q. To the best of your knowledge Y But you could be mistaken; is that right Y
A. It's possible I could be mistaken in the car.
By Mr. Dillow: That's all.
I'
By Mr. Boggess : Stand aside.
The witness stands aside.
By Mr. Boggess: If your Honor please, I might save recalling Mr. Joe Hetherington if the gentlemen will agree that
his wife was also summoned here, Mrs. Hetherington, and
that she was excused for a very good reason by
page 546 ~ your Honor. Do you remember that, Mr. Dillow Y
By Mr. Dillow: I understood that Mrs. Hetherington was permitted to go home on account of the fact that
she had a sick child.
By the Court: That's correct.
By Mr. Boggess: That's right.
By Mr. Dillow: His Honor told her to go home and if she
·
were needed she would be sent for.
By Mr. Boggess: That's right. She was summoned here
today and you released her.
By Mr. Dillow: I take it that the court record will ·show
she was summoned and she had a sick child, the Court permitted her to go home with the understanding that if she
were needed she would be called.
By the Court: That's correct. .
By Mr. Bog·gess: It hadn't been in the record up to this
.
time, sir.
By the ,Court: No,. This is getting it into the
page 547 } record. I suppose the reporters are taking it.
(Laughter)
By Mr. Dillow: The gentleman asked my understanding
of it., and I was merely quoting my un~erstanding about it;
and I have quoted it.
By the Court: I believe it's in th~ record now.
By Mr. Boggess: We agree on that. ·

324 ·

· Supreme Court· o~· App~als of Virginia.

MR. G. R. REPASS,
ealled·as a witness in behalf of·the Commonwealth, being duly
sworn, testified as follows :
·
DffiECT EXAMINATION..
By Mr. 'Burton:
'·
Q. Will you have the· witness chair,. pleas·e, sir t Will you
please state your name f ·
A. G. R. Repass.
Q. Mr.. Repass, I believe you have now been sworn as a
witness in this caseY
A. Yes, sir..
Q. Where do you live Y
A. Bland, Virginia.
Q. And how long have you lived. at Bland1. Virginia Y.
A. Since July, 1893. (Laughter)
._
Q. What official position, if any, do you hold in Bland
County?
A. Clerk of the Circuit Court.
page 548 ~ Q. How long have you been such Clerk of the
Circuit Court of Bland. County!
A. Sine~ February, 1928.
. Q. And, I believe, your father-you· succeeded your father
in that office Y
A. Yes, sir.
Q. And as such Clerk of the Court, do you have in your
custody and control the marriage records and records of mar..
riages that have been performed, or licenses issued for mar..
riages in this county?
A. Yes, sir.
.
Q. Do you have a record showing the date that the de..
fendant, Ralph A. Newberry,, and Mary Catheryne Newberry
·
were married f
A. Yes, sir. ·
·
Q. What does your record disclose as to· the date they were
married?
A. August 5th, 1949, · in Bland County, Virginia, by Rev.
August W. Four.
Q. You mean '''48,'' don't you?
A. Yes.
By Mr. Burton: ·You may take the witness.
By Mr. Dillow: Stand aside, Mr. Repass, unless you want
to tell us how long it's been since 1893Y
The witnees stands aside.
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page:. 549

~

IN CHAMBERS.

By Mr. Dillow·:' You will recall that on yesterday, why,
we stated to your Honor at the conclusion of Dr~ G. B. Keg..
ley's testimony that we reserved the right to recall the doctor
for further cross examination, which we are now '-proposing
, to do; and we think about a matter that should be without the
presence of the jury and in the presence of the Court alone.

DR. G. B. KEGLEY,
recalled for furt~er cross examination by the defendant, out
of the presence of the jury, _testified as follows :
CROSS EXAMINATION (continued)
By Mr. Dillow:
Q. Dr. Kegley, on yesterday you were called as a witness
in behalf of the Commonwealth in this case, and in the course
of your examination you testified concerning a statement
which was made by the defendant, Ralph Newberry-Ralph
A. Newberry-in the living room of the residence of Sheriff
W. M. Price of Bland County at the County Jail,, on January
12th, 1949. I wish to now ask you if at the time you typed
down the questions which were asked Ralph A.. Newberry by
Sgt. Helsabeck, and the answers of Ralph A. Newberry to
those questions, which statement has been introduced in evidence in this case by the Commonwealth and identified as
"Exhibit Number 28," had you prior to that time and on ·January 11th, 1949, taken down in the same manner
page 550 ~ on a typerwriter a six-page statement given to
the officers of the Commonwealth, which statement was made by Samuel L. Newberry, in the same room
at the County Jail where the statement of Ralph A. Newberry was given, which statement of Samuel L. Newberry was
given by him in answer to specific questions put to him by
Lt. P. W. Crews of the Virginia State Police, and the answers
thereto given by Samuel L. Newberry, and typed accura.tely
by you, ·and which statement was thereafter signed in person
by Samuel L. Newberry in the presence of Lt. P. W. Crews,
Sheriff W. M. Price, Police Trooper H. V. Boone an4 you,
· Dr. George B. K~gley, in wl:iich statement Samuel L. Newberry said that he, Samuel L. Newberry, had killed Mary
Catheryne Newberry-referred to in that statement as '' Catherine Newberry,, ''-and had later on decapitated her; and
in which statement Samuel L. Newberrv assumed the full re•
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sponsibility for the alleged killing and the alleged ·decapita_µ9n of the deceased; anq. i~ which statement the defendant,
·· Samuel L ... Newberry, exone·rat~d his brc:,ther, Ralph A.-New, b.~rry, completely? . Was· such a statement made in your·pres:· ence by Samuel L. N ewberryin: th~ manner in which I have
.. outlined it?
.. .
· A. I recorded both statements. I can't recall the wording
of either one, but it sounded like the'· same statement.
Q. Dr., when you typed .~~~h ~tatem.ent of. Samuel .L. ~ ewberry, what did you do with 1t,Y To whom did you give it Y
By the Court: (Interposing) Samuel's?
A. Sam's statement Y.
page 551

~

By Mr. Dillow:
Q. Yes, sir.
Q. I gave it to Lt. Crews a she.et at a time.
Q. Did Samuel Newberry read that statement?
. A. Yes, sir.
·
Q. Did he, likewise, number and initial the pages of that
statement as did he bro_ther, Ralph '.A. Newberry?
·
A. Yes, sir; he did.
·
Q. And it's our understanding from the testimony of those
who were present and. who have t_estified in this case, that
that was done at the suggestion of the· officers for the purpose of identifying the separate pages Y
A. Yes, sir.
Q. I see.
By Mr. Dillow: I would like to inquire of counsel for the
Commonwealth if they will kindly exhibit to the doctor the
original signed statement of the defendant, Samuel L. New. berry? I have a copy of such statement which was furnished
to me in your Honor's presence in January, 1949, to which
reference has been made in the proceedings in this case; but
it might be better for the doctor to see the original that he
might identify it as his own signature which appears on the
original, your Honor.
By Mr. Boggess : We don't have it. Where is it., Walter f
By :M:r. Burton: If the Court wants it-If the
page 552 } Court wants me to get it-·I don't have it-but I
can get it. · Trooper Boone has it.
By the Court : Yes, sir ; get it.
.
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'(Mr~ Burt~n left Chambers and ret~rned 'with the r~quested
article.)
· ··
·
By Mr._Dillow: (continues examination)..
··
: f·
· Q. Dr. Kegley, the Commonwealth's··'Attorneys have furnished us with what purports to. be thE!' 1orignal typed statement purporting to be upon letterheads of "W. ~. P_rice,
Sheriff of Bland County, Virginia,'' which consists of ~ages
numbered and initialed from 1 to 6, which I hand you; _and
· ask you if you will examine those pages and tell us whether
or not that is the statement that-to which I have inquired
having been made in your presence under the circumstances
related by my questions, and is that statement the statement
referred tot (State~ent handed to the witness.)
A. This is the statement.
·
Q. Does that statement bear the signature of Samuel L.
Newberry in pen alid ink, written thereon by hini after he had
made that statement and after you had typed it, and after
he had read it and identified it, numbered the pages and
initialed it?
A. Yes, sir.
Q. Does that statement bear the true authentic
page 553 ~ signatures of Lt. Crews-Lt. P. W. Crews; W. M.
Price, Sheriff; H. V. Boone, Trooper; and G. :B.
Kegley, M. D., who is yourself!
A. Yes, sir.
·
Q. Dr. Kegley, were you present on an occasion on Wednes·day, January 12th, about approximately twenty-four hours
after this statement of .Samuel L. Newberry's was made., reduced to writing, signed by him and witnessed by and in the
presence of you several gentlemen when he was brought back
down by officers of the Commonwealth into the same room at
which time the officers inquired of him if he desired to make
any changes or alterations in his statement which he. had
made, and about which you have testified 7
A. Yes, sir.
Q. Did he elect or choose to make or did he make any
alterations, additions or chang·es in his original statement?
A. No, sir ; he did not. He once made an offer to, but Lt.
Crews· told him to go back upstairs.
· ·
Q. Dr., I observe on Page 1 of the statement that, on the
typewriter, the second line of the rather lengthy answer of
Samuel Newberry about the middle of Page 1-you evidently
· intended to spell "plumb," where it's said, "He (Ralph) got
· plumb down. Catheryne iried to get me to go with her in
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horse barn, in cattle barn.'' And I notice a p~n has been :used
to spell out the word "plumb-p-1-u-m-b.'' Did Samuel do
that!
A.. Yes, sir.
Q•. That was done· at the time the stateiµentpage 554 ~-after-the statement was written .by you, I presume, and rea.d by him f
A. Yes-,. sir ;: exactly.
By Mr.. Dillo"w :: We now request Dr. Kegley to inti:odnee

this, statement into the record of this case.
Q. Will you do that,. Dr.; will you offer that.as part of your
testimony in this case here before the Court!
A. That's the statement that Samuel Newberry made.

By Mr. Dillow:. We tender it in evidence, your Honor.
By Mr. Boggess: We object to the tendering of it for the
simple reason the best evidence is here right across the street
in the jail, Samuel L. Newberry. Now, that., of course,. is
nothing in the world but the old last minute dodge to let somebody sign a confession and say, "No;· he didn't do it. I did
it.. But I'm not going to go on the stand and tell it; I'm going to put it in by way of a statement.''
Now, Samuel L. Newberry is here. They won't let Samuel
L. Newberry tell what happened; let him take the stand for
the opportunity to cross examine him, and not bring it in by
some paper taken over there. It's not evidence in this case.
True enough, if Samuel L; Newberry would go on the stand,
then his confession could be used ·by the defense if they
wanted to. We submit that the best .evidence in this case
is Samuel L. Newberry himself. And I can't conceive of any
possible theory by way of which it could be done.
page 555 ~ If it would be done, or could be done, it would
be simple enough for me to go out here and kill
a man, get ahold of a f:riend and say, "I'll give you $10,000.00; you sign a confession and say you did it, and let me
get out of it. But don't go on..the stand about it; just sign
. the paper and there it is.'' Not even a sworn witness, not
here for cross .examination, not on ·a joint trial; it's a separate
trial, the issues are separate, and there's no conceivable possible way under the law by which it could be introduced. I
·never saw it done, and I submit that these gentlement have got
no law to show us how it can be done in- Virginia or any other
state in the Union. There's one instant only in which it's
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ever be·en attempted· and can b'e done ; but that is not when the
man himself is alive~ walking around, able to sit down and be
sworn and testify.
By the Court: I'd like to see some authority on the subject before I rule on it.
By Mr. Snidow·: If your Honor pleaseBy Mr. Boggess : They said they had a Virginia case on it,
if I remember. I haven't seen it, and I want to see it too.
By the Court: Let Mr. Snidow make his statement.
By Mr. Boggess: Oh, pardon me.
page 556 } By Mr. Snidow: The statement has been tendered, and the record in this case up to this time
shows that Samuel L. Newberry was arrested and charged
with the murder of the deceased, Catheryne Newberry, prior
to the arrest of the defendant in this case, and that he was .
confined in the jail in this county charged with that offense;
and while in jail in association with the officers designated in
the ·paper now tendered, be was brought from the cell down
to the Sheriff's Office and made tliat statement. Twenty-four
hours later he was brought down to the same place and con...
firmed the statements that he had previously made. It's his
confession in which he admits and takes sole responsibility
for the death of Catheryne Newberry.
That statement, the evidence shows, ·was made with,out an
opportunity of a conference or an association with the codefendant, who is jointly indicted along with him in this case.
He never had an opportunity of any confederation with his
brother, the man who is now being tried, and we think that
under the law the defendant in this case is entitled to introduce before this Court the written confession as tendered,
which exonerates and clears the defendant in this case of
responsibility for the death of Catheryne Newberry; and we
think it's competent, we think it's material, and we think it's
relevant, and submit· it to the Court and ask that it be read
before and shown to the jury which is trying this case.
·
By the Court : ·Does counsel have any authoripage 557 ~ ties that he can submit to the Court on the question of the introduction of a confession of one
jointly indicted where the person who made that confession
is available 7
By Mr. Snidow: I think there's something said in the case
of Karnes against the Oommonwealth.
By the Court: I'd like to see it.
By Mr. Snidow: It's 124 Va., I believe.
By Mr. Dillow: Karnes is 125 Va.
By Mr. Boggess: Were they being jointly tried 7
By Mr. Burton: Your Honor., may I make this statemenU

0

330

"I'",.... ~

. Supreme Court of Appeals of.~Virginia

::.:1.~.~: .· , .

.

..

.

,· ·. ,

. .. . - . . ·:·...

. ,

I

My 3:~~9ciate, the Co~onweal~h's ~ttor~ey J?..e~e, has asked
me to make an observation.
.
By the Court: All right.
. .. .
.
. J;:!y.Mr...Burton: If your Honor please, _Mr. Snid~w s9:ys
that these· two defendants had no opportumty to confer with
each other. That is not the evidence in this case. The evidence already introduced in this case shows the jail cells of
this county are joined to each other with a corpage· 558 } ridor in frorit of thein; that you can ta~ from one
·
cell to the other cell; that one defendant was
placed in one cell, and one defendant in the other cell. They
had ample opportunity to consult with each other, so far as
this evidence is concerned, for at least 24 hours before the
defendant, Ralph A. Newberry, made his statement.
Now, let me make this further observation to your Honor
to show you the fallacy of introducing in evidence before the
jury the confession made by ·Samuel L. Newberry. Now, you
have-the Commonwealth has proceeded here. They say to
this Court-now, mind you what th.ey say-they say to this
Court that if they could introduce Samuel L. Newberry's
statements, that would completely and entirely exonerate the
defendant, Ralph A. Newberry. Let's see if that is true. It
makes no difference when these defendants were arrested;
that doesn't make a bit of difference whether he was arrested.
yesterday as long as he was indicted-or a month after, or two
months afterwards.
The evidence shows here so far, under the Commonwealth's
evidence, that the defendant, irrespective of what Samuel
Newberry said in his statement, that irrespective of what
Samuel Ne~berry may say in his statement., or what he has
said in his statement, there is ample, sufficient evidence here
already produced in the record by the Commonwealth to convict Ralph A. Newberry of murder in the first degTee in this
ease. Now, how in the first place could Samuel L. Newberry's
statement clear him, even if it was in? But we submit, your
Honor, and I'm not going to take· any further
page 559} time, since the gentlemen have the book now, that
· the evidence here points every finger at this de:fendant, Ralph A. Newberry, of being equally, jointly and as
guilty as the other man. More so, from this evidence in this
ease.
.
By the Court: I want to see what authorities there are on
the question. Is this all you have to offer!
By Mr. Snidow: Before you rule, we submit it's only fair
to the defendant in this case-we're trying to admit this statement of Samuel L. Newberry which is in words and figures
:following, to-wit: and signed, and ask that the statement
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which we now move to be admitted be .copied jntQ the record.
By Mr. Boggess: We object str.enuously .to th~ admission.
By Mr. Snidow: We are entitled to have it c·opied into the
record. Your Honor can grant our motion or overrule it.
By the Court: It's all rigb,t to copy it into this record here.
Have the Corµmonw~alth's Attorneys ·found· any law on the
subject?
By Mr. Boggess: No, sir; there's no law on it at all.
·
By Mr. Burton: It's just unheard of; it's preposterous
and ridiculous. That's why we couldn't find any. He's the
best evidence; he's walking around;· he's got two
page 560 } eyes, and a mouth and hair.
He had nothing to do with it. They could bring
Samuel L. Newb~rry in here and let him testify, which would
be perfectly proper., that he did it; they can bring any other
third person in here that saw it, and they might be able to do
that, and let him testify as to how it was done. But the fact
that one man makes a confession-there's no conspiracy here
between them-they don't even allege any conspiracy, or·anything else of that sort.
'By Mr. Boggess: Well, he's here. That would be like admitting a deposition. He's here for cross examination, and
we are entitled to cross examine him.
By the Court.: That's the weakness I see in the motion to
admit it, which is that it's secondary evidence. Your best
evidence is here in person.
By Mr. Boggess: They say he's walking ~round over
there; he's across the street in jail. We didn't take this
statement.
By the Court: What affect his testifying in this trial may
have on him-he isn't on trial-it's the present defendant.
By Mr. Boggess: And these gentlemen know as well as I
do, that that couldn't thereafter be used against him either.
Am I right, Mr. Dillow?
·
page ·561 } By Mr. Dillow: Nor could he be compelled to
testify in this case.
By Mr. Boggess: Correct. We're not trying to compel
him. He's a witness so far, merely. Of course he's here and
we have got a right to cross examine him. That would handcuff the Commonwealth; hamstring them forever. My gosh,
you start in on that, and that would be a nice racket. I'd
like to go around defending them that way. .
By Mr. Snidow: Well, we want to get our exceptions in.
We except to the ruling of the Court and insist that the confession obtained from Samuel L. Newberry by the officers of
Bland County while he was in jail, and prior to the time that
this defendant was incarcerated in jail-prior to his arrest-
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and insist that the paper tendered is competent ·and admis..
sible testimony, in behalf of the defendant now being tried•
. Note: (The original copy of the statement of Samuel L.
Newberry was tendered to the .Clerk of the C'ourt to. be re..
tained by him among the papers pertaining to the case -on
trial, and not to be presented to the jury nor filed as an exhibit.)
page 562} (COPY OF STATEMEN~ }4ADE BY SAMUEL
L. NEWBER~Y.) .

W. M. PRICE, Sheriff

W. K. COMPTON, Deputy

Bland County, Va.
Phone 262

Ceres, Va.

. "STATEMENT OF SAMUELL. NEWBERRY, MADE
TO LT. P. W. CREWS DESIGNATED AS LT. K.
11 January, 1949
Lt. K. Sam:, we want to question you about the death of
Catherine Newberry, and we want to tell you now, that any
statement you may make can be used either for or against you
as evidence in court.
Is this satisfactory Y
Sam Newberry. Yes, sir. I understand.
Lt. Any statement you make will be free and without any
inducement on your part.
Lt. K. Sam, if you will start out from the time that Catherine Newberry left home on Wednesday night and tell us
what happened after Wednesday night January 5, 1949.
Sam. Is that the night she went up here to Bland. Y
Lt. Yes when she went up to Thompsons
Sam Newberry I got up 'rh:ursday morning and both were
drunk and running all thru the house. He (Ralph) got plumb
down Catherine tried to get me to go with her in horse barn
and cattle barn, and I took all I could take. I'd been sick any
way with my side here. Even while he was in the house
months ago she would come up and tro to get in bed with me.
She just nagged me until I just couldn't do nothing else.
About nine oclock that night I couldn't stand it any longer.
I shot her. I couldn't leave I had the place rented there and
was going to school. After I shot her, I got scared. I ran
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upstairs and got my knife and cut her head off and put it in
Warm Morning· stove an~ went to basement g·ot sacks and
sheets Etc. and wrapped her in left her there the whole day,
then hauled her up on mountain. Then, last night it got the
best of me and I came up here and told. I had to do it though
she ag·gravated me so much I couldn't help myself.
It used to be that Every time I would set in a chair like
this She would set down in front of me with her legs parked,
That's all ther is to it I reckon.
Lt. K. Was Jack (ralph) in the house when you shot her.
.Sam : I believe he was upstairs in bed.
page 563 ~ Lt. K. vVas he drunk at the time?
Sam. Yes He'd been drunk for 10 days.
Lt. K. Where did you cut her head o:ffT
Sam: In the living room.
(End of First Page)
Lt. K. What did you shoot her with Y
Sam. .A. 22 rifle.
Lt. K: Which one of the 22 rifles did you shoot her with,
the six shot or single shot Y
Sam : The six shot. I load.ed _the gun again after I shot
her.
Lt. K : How many shots did you fire at her T
Sam: One.
Lt. K. Was she completely dead at the time you cut her
head o:ff7
Sam: Yes sir.
Lt. K: You think she was Y
Sam: Yes.
Lt. K: Did you notice whet er her heart was beating or that
she was breathing?
Sam: Nosir.
Lt. K. How long after you shot her before you cut her head
offY
Sam: It must have been 15 or 20 minutes or maybe longer.
Lt. K. Where did the bullet strike her T
Sam: Points at the right temple just anterior to right ear.
Lt. K: Was she sitting in the chair by the window?
Sam: Yes sir.
Lt. K: Was she facing the stove Y ·
Sam: No sir, not exactly; she was looking back towards
the door where the guns were hanging.
page 564 ~ Lt. K: Did she know or have any idea that you
intended to shoot her Y
Sam: I don't think so.
Lt. K : When did you decide to shoot her. Y
Sam; When I came in the kitchen door and she was sitting
there laughing.
(End of Second Page)

,'
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Sam: She had nearly killed my mother. All of them know
that.
Lt. K: She had worried them Y
Lt. K: Sam, did you have the rifle in your hand at the
time you decided to shoot her.
Sam : I got the rifle on the porch and came back to the
done.
Lt. K: Which door did you fire from Y
Sam : The one between the hall and the living room.
Lt. K: Then after you decided to shoot her,, you walked
out thru the kitchen to the back porch, got the rifle, came back
thru the kitchen and shot her from that door?
Sam: Yes sir.
Lt. K: Why did you cut her head off?
Sam: Well, I thought at first I might dispose of the body
and there might be some chance of getiing by with it.
Lt. K:
Sam: It just all happened so quick I didn't hardly know
what I was doing. If I had just stopped and of thought and
come on up here right then. . . . .
Lt. K: Exhibits rifle and knife to Sam Newberry:
Lt. K: Let him see the knife. Is or do you recognize that
knife?
Sam: It's mine.
Lt. K: Is that the knife you used to sever the head of
Catherine Newberry?
Sam: Yes sir.
Lt K: Let him look at the rifle. Do you recognize that
rifle 7
page 565 ~ Sam: Yes.
·
Lt. lK: Is that the rifle that you used to shoot
Catherine Newberry?
Sam: Yes, sir.
(End of Third Page)
Lt. K. How long had Catherine been after you to have
sexual intercourse with.
Sam; 2 or 3 months. Even longer that that when the Fair
was here, I had to go off and leave her on the Fair Grounds.
Lt. K. The reason you didn't have intercourse with her
was that she was your brothers wife?
Sam. Yes. I knew what would happen and I stayed away
from her as long as I could.
Lt. K. And because she kept on after you is the reason you
.killed her?
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Sam; Yes sir. I was even half way afraid to go in the
house.
Lt. K. Were you drinking at the time. T
Sam: No sir, I wasn't.
Lt. K. Was Catherine drinking at the time¥
Sam: Yes, sir.
Lt. K. Would yu say that she was drunk?
Sam: Half way crazy.
Lt. K.: You say that it was about 9 :o'clock at night that
you shot her. f
Sam: I think it was about that time.
Lt. K. That was January 6, (Thursday) 1949¥
Sam: Yes, sir.
Lt. K. And you reported the matter to the Sheriff on Monday, Jan. 10 T
Sam: Yes.
Lt. K. Now who had you told about this prior to telling
the Sheriff.
Sam: I came up here and told my brother and we both went
to the lower farm and told my other brother.
page 566 ~ Lt. K. Was that Carl or the lther one.
Sam: . Carl.
(End of Fourth Page)
Lt. K. When did Ralph, Jack, first know about it?
Sam: We came back from the lower farm all three of us
and told him.
Lt. K. Last night T
Sam: Yes
Lt. K. And he didn't know about it until last nighU
Sam. No.
Lt. K. Was he sober when you told him about it.
Sam : He was so drunk he couldn't hardly talk. Just
mumbled.
Lt. K Had he been drunk ever since his wife's death?
Sam: Yes.
Lt. K. How did you get her body up on the mountain?
Sam: Took her in his truck.
Lt. K. Sam, Catherine had some rings but when her body
was recovered, she wasn't wearing her rings.
Sam: They'd have arguments over that, he'd have it one
day, and she'd have it abck the next.·
Lt. K. She didn't have the rings on Thursday night Y
Sam: If she did, I don't remember noticing them.
Lt. K. Dis you remove the rings from her :fingers?
Sam No sir I didn't.
Lt. K. What did you do with the clothing? that she was
wearing at the time she was shot?
Sam: Burned it up.
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Lt. K. Did you clean up all of the blood stains and burn all
of the blood soaked clothing and rags. Y
Sam: I Cleaned up most of it.
page 567 ~ Lt. K: Did you notice whether or not, the bullet
went thru Catherine Newberrys head Y
.Sam: No, sir., I did not. ·
(End of Fifth Page)
Lt. K: When you hauled her body up the mountain in the
pick up truck., did you haul it in the front or backY
Sam : In the back.
Lt. K: Have you washed the truck since you used it to
haul the body!
Sam: No sir : .
Lt. K: Which way did you carry the body out of the basement?
Sam: Drug it out there thru the front yard.
Lt. K: Did she fall in the floor when she was shot Y
Sam: No.
Lt. K: Did you cut her head off on the floor, or in the
chair?
Sam: I pulled her over in floor.
Lt. K: Which way did she fall when she waa, shot Y
Sam: She fell over like that. (Leans head on back of
chair)
Lt. K:
The foregoing statement has been made in the presence of,
Sheriff W. M. Price, Dt G. B. Kegley, Trooper H. V. Boone
and Lt. P. W. Crews. It has been made of my own free will
and accord without any promises, inducements, on their part.
I have read the statement, consisting of six ( 6) pages, both
narrative and question and answers and find them to be true
and correct, to the best of my knowledge and belief.
SAMUELL. NEWBERRY
Witnesses:
LT. P. W. CREWS
W. M. PRICE Sheriff
H. V. BOOJ\TE, Trooper
G. B. KEGLEY, M. D."
page 568

~

. (End of Sixth Page)

By the Court : Are you gentlemen ready to
proceed now Y
By Mr. Dillow: You might pass upon-the Commonwealth's rested-you might pass upon-
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By Mr. Snidow: The Commonwealth's asking for a view.
What is the Court going to do about it before we make our
case7
By the Court: I reckoned that's what you all were getting
ready to discuss right then. I understood Mr. DillowBy Mr. Bogg·ess : I didn't want to discuss it. Well, we now
move the Court, in the presence of these counsel-the defendant and his counsel-that the jury be kept in a body and taken
to the residence where this alleged crime took place for a
view of the premises, because the evidence is of such a nature
that it would be· hard for a layman as well as a lawyer to
understand the layout in that home, where the rooms are,
where they lead to, the cellar and the steps., and everything in
it that's been described. I don't think that a view of the
premises would do anything but speed the ends not only of
justice, but also it might be beneficial to the defendant in this
case. And I think the jury is entitled to see it.
By Mr. Burton: And the mountain there where her body
was found.
.
page 569 ~ By Mr. Boggess: Yes. Well, on the mountain
too. Let them see it all. That visual evidence
is the best evidence in the world. I can't understand that
house; I just don't understand it.
By Mr. Dillow: Your Honor, a motion of this sort is always directed to the sound discretion of the Court. Now, to
be perfectly frank with your Honor, we do not care one way
or another; it's a fact which these gentlemen now know, and
I here state it to be a fact, that Mr. John: A. Newberry and his
wife, parents of the defendant, who had previously lived in
that home and had moved away from it only a very short time
before this trouble, have subsequently returned and established their-reestablished their home in the same house.
There's nothing for a jury to see-pictures-there's nothing
for the jury to see. The pictures showBy Mr. Boggess: The rooms are still there, the porches
and the steps and the cellar.
By the Court: Wait just a minute; let them finish.
By Mr. Dillow : Other people have moved in there since.
The house and the porch are still there ; the land, of course,
hasn't been moved or changed; other furniture has been
moved into the house; other persons are living in the house
as their home, and photographs have been taken and exhibited here. Te be perfectly frank with your
page 570 ~ Honor, we don't see any sense in it.
·
Well, you've got your view, Mr. Bogg·ess, and
I have mine. You express it and let Judge Sexton say what
will be done. Not a thing in the world there that we care
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about one way or another; it will not and cannot, as I view
it-it's only my opinion-shed any light whatsoever, or be
of any assistance whatsoever to a jury to go down there and
walk through a cottage, take a look and walk off, and throw
open the home of already grieved parents in the family to a
view by a jury. That would not be calculated, and there's
nothing· about this evidence as I construe it-your Honor may
have a different opinion-to indicate that it would assist the
jury in determining whether or not the defendant is guilty of
murder.
As to the place on the mountainside, the conditions are not
the same; and by the laws of nature they couldn't be the
same. The spot, of course, is still there; the road is still
there, I presume, and the mountainside is still there, and the
rocks and the trees. But this is spring of the year, and that
was in the dead of the winter of the year. If taking the jury
up on Route 99 and to stop at a place and look at the mountain will assist the jury any, I fail to see it. But we have no
objection; we are not going to make any objection if, in your
Honor's sound discretion you are of the opinion that it ought
to be done. You have got to take this jury of twelve men,
you've got to subject them to a trip of that character, walking around and looking, and at least be subjected to the
chance of somebody making some remark,, or
page 571 ~ something being said or done that ought not to
be done. But that's something we can't do anything about.
By Mr. Boggess: Are you through t
By Mr. Dillow: You just wait now. Yes; I'm through.
By Mr. Boggess: In a great many instances, your Honor,
where a crime like this has been alleged, or is alleged to have
occurred, the house is locked up and everything in it is impounded. I have carefully refrained from going down to that
boy's house and disturbing his mother and father going
around the place. I have wanted to ; but made up mv mind
I wouldn't do it. I thoug·ht one time or another that I'd impound that stove, and I decided that that perhaps would not
be the human thing to do; and I didn't do it. I, for myself,
don't understand the layout of that home; and I dare say
the jury doesn't. And as far as g·oing up on the mountainside is concerned, if that disturbs Mr. Dillow, we won't ask
for that.
This jury could be kept together in one conveyance in the
company of two of your sheriffs out here-deputy sheriffs
-charged to take care of them, go down there an look at it and
have it over with. The evidence as I gather it, shows a house
of rather a complicated nature; there is some testimony
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about how you get on the back porch, how you go from one
room to another., and how you get down in the basement,
steps, and a door leading out one way, and a door
page 572 ~ leading· out from under the porch. I think it
would help the jury to see the layout because t4e
Commonwealth has had a definite theory in this case, which I
think was fairly well outlined in the opening argument, and I
have refrained from going around it although I had a right
to.
Mr. Dillow-my friend Dillow here has been Commonwealth's Attorney for years; he knows it could be done. And
had I insisted on it, I believe I could have had that house
locked up right at the time of the crime if I had been the Commomvealth's Attorney and could have had it done, and have
had everything in it impounded. Could have impounded the
stove. And I don't see that anything would be hurt by going
down there.
I have every consideration for this family. That's my nature; my true nature; and I don't want to humiliate them or
hurt their feelings; but we feel that the jury is entitled to
all the facts in this case, and we want it to be said-I do, particularly-at the close of this case, that if this boy is acquitted, that I'll have done my duty, sir. And we respectfully submit the motion, sir, and I don't think it would hurt
the jury to get out and get a little air.
By the Court: Well, since the Commonwealth has requested it, and since the defendant's counsel said it doesn't
make much difference one way or the other, perhaps the jury
should see it. It might aid them in their deliberations to see
the physical facts. So the motion is granted.
page 573 ~

Note : ( Court, counsel and defendant returned
to the courtroom at this time, 4 :00 o'clock p. m.,
and the jury was called from itR rooms to attend the following·:}
By the Court: Gentlemen of the jury, we have come to a
stopping· point for the day, and we are g·oing to take a recess
now until 9 :00 o'clock in the morning·. You gentlemen of the
jury please remember the admonition I gave you yesterday
and the oaths that you have taken, and tlrn oaths that the
deputies have taken to keep you together and not to separate.
Sheriff, have them back in the courtroom at 9 :00 o'clock; and
you gentlemen may stand aside in your rooms.
I don't know what you are going- to do with the rest of the
afternoon; maybe the Sheriff will take you out here on the
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lawn and let you walk around a little bit. You may stand
aside now, gentlemen.
Note: (Then and there, at 4:05 o'clock p. m., the fifth day
of the trial was concluded, Friday, April 29th, 1949, and court
was adjourned at this time to reconvene the following day at
9 :00 o'clock a. m.)
SIXTH DAY OF TRIAL.
Note: (Court reconvened, pursuant to adjournment, at
9 :00 o'clock a. m., Saturday, April 30th, 1949.)
Present: ( Same parties as noted on April 27th, 1949.)
By the Court: Gentlemen of the jury, at this
page 574 ~ point the.motion has been made that the jury view
the residence-the then residence-of Ralph A.
Newberry in Mechanics burg; and we are going, at this time,
to repair to the house up there for you gentlemen to walk
through it and look it over. You will be in charge of the
deputies who have had you in charge during this week, and
the Court, will be present, counsel will be present, and you
gentlemen. And in going to the place, and while there, and
in returning please do not talk to anyone about tl1e case or
allow anyone to mention it or discuss it with you; and as you
walk through the premises there look around and see what
you can. see; and please do not make any comment on it.
So you gentlemen may now return to your rooms and get
your hats. Sheriff, has the bus been brought around yetY
By Sheriff Price: No; it hasn't yet.
By the Court: Well, you gentlemen may go to your rooms
then, and just as soon as the bus is here we '11 all file out and
you gentlemen will all go together in charge of the two
deputies.
For the benefit of the spectators in the room, I might say
that the Court and the jury, and the attorneys and the defendant will be absent from court for a sufficient
page 575 ~ length of time to take a view of the premises. You
folks may keep your seats if you desire; and if
you desire to leave, you may. It's just up to you. I would
certainly say that we will be gone for two or three hours anyway.
·
Note: ( Court, counsel, defendant and jury then journeyed
to the home of the defendant near Mechanicsburg, Bland
County, Virginia, for the view requested by the Commonwealth ~nd arrived at their destination at 10:55 o'clock a. m.)
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By the Court: (To counsel, defendant, and members of the
household) I'll ask that nothing be sai~ to the jury by anyone; no remarks be made ; and ask that no conversation go on
while the jury is in here. I would suggest that the members of
the family just perhaps stay in the kitchen and Ralph can go
with us; and the attorneys may follow through, but nothing
is to be said. And, I, think, that covers the situation.
Note : ( The jury was brought into the house and the fol~
lowing occurred:)
By the Court: Gentlemen of the jury, we are just going
on back thrnugh this hallway. ,,re are going to what has
been referred to as the '' living room'' in the evidence ; and
there are two articles of furniture that were in the living
room at the time that are now on the back porch. I'll point
them out to you as we get out there. No one is going to say
anything to you. You gentlemen can look at just
page 576 } what you want to look at. And we '11 go on the
back porch; we '11 go down in the basement; and
then, when we finish that, we'll come back and go into Sam's
room-that's where one of the witnesses testified that the
knife was found.
And no one's going to say anything to you gentlemen, and
you all shouldn't say anything to anyone else. So come on
now and go back to this room.
By the Court: (In the living room) Now, you gentlemen
of the jury, the settee which you see in here and the stove
which you see in here, have been placed in here since the time
of this occurrence. The stove and the settee that were in
here at the time are out on the back porch, and -we'll show
that to you in just a minute. Now., you gentlemen may look
at anything you wish here.
You jurors may mill around if you want to; and if you want
to see anything, you may do so.
Have you seen everything you want to see in here now,
gentlemen?
By the Jury: Yes, sir.
By the Court: All right. We '11 step out on the back porch
now.
( On the back porch.)
Now, gentlemen, I'm infarmed that this is the
page 577 ~ settee that was in that living room at the time of
this occurence (indicating); and that this (indicating), what has been referred to as the ''Warm Morning
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Stove or Heater," that that was in the room at the time.
You gentlemen may examine these articles if you wish.
Have you gentlemen now seen all you want of these articles Y
I'm also informed that right outside that door from the living room-where there are two nails on the wall (indicating)
-that that place is where the two guns were found that were
taken by one of the Troopers. I've for gotten which one got
the g1ms.
Now, if you 're ready, gentlemen, we '11 go to the basement.
By the Court: (In the basement) That, gentlemen, (indicating) is a door leading ont into another room, and then out
on to the porch. That's correct, isn't iU
By the Defendant: Yes, sir.
By the Court: That was testified to.
By the Defendant: Out under the porch.
·By the Court: Yes; out under the porch. The drain that
was mentioned in evidence, that is not in this
page 578 ~ room. All right; have you gentlemen seen all you
want to see in here? We '11 go on out then through
this door into the other room.
Note : (In the second room of the basement the Court gave
no description of the details, but the jury closely examined
the water facilities and drain contained therein.)
By the Court: Have you jurors seen all that you want to
see now?
By the Jury: Yes, sir.
By the Court: If any of you want to look out here through
this door under the porch (indicating), you may.
Gentlemen., have you looked at all you want to look at in the
basement nowY
By the Jury: Yes, sir.
By the Court: I '11 take you up to Sam's bedroom now.
Let's go back up to Sam's bedroom.
By the Court: In Samuel L. Newberry's bedroom on the
second floor) Gentlemen, I'm informed that it was out of
this closet (indicating) that Trooper Boone, I believe it was,
got the knife that was introduced in evidence. This is Sam's
bedroom. After you gentlemen have seen what you want to
see in here we 'II go on down and outside the
page 579 ~ house. You can all look around in the yard from
there.
Note: (With the conclusion of the view taken bv the jury,
Court, counsel, defendant and jury returned to the"'courtroom
at 12 :20 o'clock p. m.)
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By the Court : There seem to be thirteen of you gentlemen,
so I suppose you are all here. We have just had a view of
the premises, gentlemen; it's now· 12 :20, and I'm going to
recess until 1 :30 and let you gentlemen go and have your
lunches. Remember the admonishment given you heretofore.
Sheriff, have them back at 1 :30.
Note: (Recess for lunch from 12 :20 o'clock p. m. to 1 :30
o'clock p. m.)
·
AFTERNOON. SESSION.
Note: (In Chambers, out of the presence of the jury.)
By Mr. Boggess: If your Honor please, it's a rather disturbing thing to me to observe that as Mr. Burton and I came
into the courthouse from lunch the defendant, Ralph Newberry, walked across that lawn from that jail to this courthouse absolutely unattended, not an officer in sight. The
Sheriff of this county was upstairs at the head of the steps
in the courthouse, and he came in by himself ; and, we are
told that this happened-we didn't happen to see it-by a
competent observer who saw it at lunch., that he went out of
this courthouse absolutely unattended and walked to that jail
unattended.
Now, that kind of conduct has got to stop; and
page 580 ~ we are going to make a motion here that these
prisoners-both of them-be removed from this
jail to the nearby jail of Wytheville where they can be attended to. Now, that kind of thing just won't do. A man
who is absolutely denied bail, to walk around as if he is free!
Suppose the jury were to see it Y
By Mr. Burton: Probably did come right after him.
By Mr. Boggess: I don't know. Just been too much of it.
I want to be fair; but heavens above, the Commonwealth can't
stand for that kind of procedure; and we don't intend tonot if there is any way to stop it.
By Mr. Burton: Your Honor, in twenty-five years of practice I have never see any such reprehensible conduct. It's
not only contempt of this Court'; and I say it is contempt of
this Court. Here's a defendant charged with a capital offense being· tried, when he has applied twice for bail in this
Court, and he's permitted to go at large as he sees fit in
so far as the custodian of this county, who has charge of him,
is concerned.
_
· Now, that's terrible; that I never saw; that I never heard
·of. And I say it's unheard of; it's absolutely shocking; it's
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shocking to think that a thing like that would be permitted
where he has access to stopping, talking, or doing anything he
wants to do right in the face of the Court and in the face of
the jury that now is here trying· him! I can't say
page 581 ~ anything else but say that it's the most reprehensible conduct. And another thing, he has been
permitted to do that before; and we can show it. We can show
it. Not only did he do it today, but it's been permitted before;
but we don't know, we didn't know it. And we think in all
fairness to the Commonwealth of Virginia, that these boysboth of them-ought to be removed from the jail of this county
to a jail where they can be safely kept and safely looked after; _and they can bring him-the State Police can bring him
backwards and forwards from Wytheville.
It's shocking for us to have to do this; but we have a duty
to perform. We are sworn officers of this court, and we don't
mean to sit idly by and permit such conduct to go on; and
we don't approve of it. We saw it., and he won't deny it; he
can't deny it. Now, what are we doing here? What are we
doing? Is this some kind of a show or a farce? Isn't your
Honor's orders, your Honor's rulings supposed to be respected T They are not respected, and I have every right to
say they are not respected, to turn a man loose after he's
been denied bond by your Honor? No ; they 're not respected,
or no part of them are respected.· And I submit to you that
there are people in charge of him, the Sheriff, if you please,
is in contempt of this court; and he ought to be told or b.e
punished for his contempt. And I'm not afraid to say that
too. It just won't do. And I don't know whether the jury
saw him or not; but it's the most unfair thing to the Commonwealth I've ever heard of.
I'm not charging that these counsel now had
page 582 ~ anything to do with it; I'm not charging that. I'm
not accusing Mr. Repass, Mr. Sniaow or Mr.
Dillow with any part o.f that. And I mean no inference
against those gentlemen. But now this thing won't do; it
just won't do. Why, I thoug·ht I'd faint in my tracks-and
did stop dead in my tracks-as well as my associate here.
By Mr. Boggess: That's it, gentlemen; that's it.
By Mr. Burton: That's the truth.
By Mr. Boggess: We got the witness that saw him leave
here at noon and go.
By Mr. Burton: And if the Court has anv doubt about that
we can put that witness on the stand.
By Mr. Boggess: And had seen them during the week.
By the Court: Well, every time that I have seen the defendaJ!t go back and forth, going to the jail, he's been acw
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W. M. Price.
companied by the officers, either the Sheriff or a State
Trooper. I had no idea that any liberties were being granted
the prisoner at all; and from now on we '11 see that the matter
is taken care of.
· By Mr. Boggess: We want to move that he be taken away
from this jail.
page 583 ~ By Mr. Burton: Yes, sir; we want to insist on
that motion.
By the Court: Bring the Sheriff in here .

. SHERIFF W. M. PRICE,
called with reference to the matter under discussion.
{Still in Chambers.)
Examination by the Court :
Q. SheriffA. Yes, sir.
· Q. I understand that the defendant here has been allowed
to go from the courthouse to the jail alone., or to return from
jail to the courthouse alone Y
A. I called for him when I was over here today; I seen
him coming in and I thought he was coming up the steps.
And I just called for him to come on over; I stood right there
and watched him come.
Q. Who was in charge of him then Y
A. I was. I had to come over here to see Mr. Compton,
and called my wife to holler to him, and phoned her and told
him to come on over.
Q. Where were you when he left the jail T
A. I was standing right there {indicating).
Q. Has that happened on any other occasion Y
A. No, sir.
.
Q. Have you been with him at every time that
page 584 ~ he has come from the jail to the courthouse, or
from the courthouse to the jail?
A. Yes, sir; in sight of him; right with him.
Q. Well, the prisoner is in your charge T
A. Yes, sir.
Q. And in the future I want you right with him every minute of the time.
A. Yes, sir.
Q. I want you to .go with him to the jail and see that he
is placed in bis cell, and that when he is brought from the
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jail over to the courthouse that you let him out of his cell and
accompany him to the courthouse.
A. Yes, sir.
·
By Mr. Boggess: Don't want anybody talking to him when
going back and forth either.
·By the Court: ·
Q. When he's in your custody on trips from the courthouse
to the jail, or from the jail to the courthouse, brook no interference from anyone.
A. Yes, sir.
By Mr. Boggess: The danger about that, I'll say in fairness to the Sheriff, the danger about that is that boy could
have escaped; don't know what he had on his mind. He could
have got a weapon-he could have done anything. Sheriff
was at the head of the steps when Mr. Burton and
page 585 ~ I came up. And then we would have all been under severe criticism here; that would have just
put us all in the soup. That would get us criticized forever.
By the Court:
Q. Well, Sheriff, you understand the situation now, do
you?
A. Yes, your Honor.
Q. I want him right with you and not out of your sight,
and I want you close by him on these trips to and from the jail
and the courthouse.
.
A. All right, sir.
Q. And when he isn't actually in court, I want him in his
cell.
A. All right, sir.
By the Court: All right.
The Sheriff stands aside.
By the Court: At this time the motion for removal to another jail is denied.
By Mr. Boggess: All right, sir.
By the Court: I think the motion for a continuance is well
taken and we should adjourn for the day.
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( Court., counsel and defendant returned to the
courtroom at 1 :50 o'clock p. m., and the jury was
called into the courtroom.)

By the Court: You men have very patient during this week
sitting and listening to the evidence in this case, and this is
Saturday afternoon about 2 :00 o'clock. Looks like the Commonwealth has finished its evidence, and in order to give the
defense counsel a little extra opportunity to confer, the Court
has decided to recess at this time until Monday morning at
9 :00 o'clock.
You gentlemen will have to ~tay together over the weekend; I wish it were possible to let you go home. You're being
kept together and will not be allowed to separate. You will
be in charge of the deputies who had you in charge heretofore, and you '11 conduct yourselves as you have during the
past few days, and just return then to court at 9 :00 o'clock
Monday morning. Sheriff, have them back in court at 9 :00
o'clock Monday morning. You gentlemen retire to your room
now.
The witnesses in the case are released until Monday morning at 9 :00 o'clock; and, I suppose, the spectators also.
(Laughter)
Note: (Then and there, at 2 :00 o'clock p. m., the sixth day
of the trial was concluded, Saturday, April 3oth, 1949, and
court was adjourned at this time to reconvene the following Monday at 9 :00 o'clock a. m.
page 587

~

SEVENTH DAY OF TRIAL.

Note : ( Court reconvened, pursuant to adjournment, at
9 :00 o'clock a. m., Monday,, May 2nd, 1949.)
Present: ( Same parties as noted on April 27th, 1949.)
By the Court: Is the Commonwealth ready to proceed Y
By Mr. Boggess: Yes; your Honor. At this time we want
to recall Trooper Boone for an omitted question.
By the Court : All right. Defendant ready to proceed Y
By Mr. Dillow: Yes, sir.
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TROOPER H. V. BOONE,
recalled by the Commonwealth, testified as follows:
DIRECT EXAMINATION.

By Mr. Boggess:.
Q. Trooper Boone, do you remember the day that Ralph
Newberry was arrested?
A. Yes, sir.
Q. Can you recall the date 1
A. January 12th.
Q. All right now; of this year. Could yon give the jurycould you tell us what his approximate weight and size was
at that time; height?
A. Well, in my opinion, Ralph probably weighed
page 588 ~ at that time, 180 to 85 or 90 pounds.
Q. All right. About how tall Y
A. Well, I would. say Ralph was about five-ten or eleven.
By Mr. Boggess: All right. That's all.
By Mr. Dillow: Stand aside.
The witness stands aside.
By Mr. Boggess: We rest.
·
By Mr. Snidow: Will your Honor hear a motion in chambers Y
By the Court: All right, sir. Suppose we let the jury stand
aside in its room while we are in this conference? (The jury
left the courtroom.)
IN CHAMBERS AT 9 :20 O'CLOCK A. M.

By Mr. Snidow: If your Honor please, at the beginning of
this trial counsel for the defendant moved the Court to require a more specific bill of particulars, which was refus~d.
Now the defendant moves the court to require the Commonwealth to announce whether or not it will prosepage 589 ~ cute this defendant as a principal in the first degree or whether they are prosecuting him for aiding and abetting in the commission of the offense charged.
Your Honor recalls that the bill of particulars is vague and
indefinite and uncertain, as we asserted; and that one construction of it, the Commonwealth was taking either or both
positions.
By Mr. Boggess: In reply to that, my learned friend, I
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inerely wish to state ·that the Commonwealth has the right
-to prosecute him on either theory,, and ·the defendant has the
right to believe either theory:
By Mr. Burton: You mean the "jury."
By Mr. Boggess :. I mean, the jury has the right to believe
either theory. vY e '11 have instructions so framed; and I don't
think at this tinie we have to announce anything at all about
how we are going to prosecute this case. I think it's been perfectly, and definitely, and clearly and concisely set out exactly what we expect' to do. The evidence is there. If the
defense has any evidence, at the close of that, why we might
take another attack; but so far there's been nothing shown.
that would be reductio ad absurdum. And we respectfully say
that that motion should be overruled and promptly.
And before we stated-.we are not forced to state at any
time that which we elect to do until the case is
page 590 ~ closed; and then the Court can ·pass on instructions.
By Mr. Dillow: · ·we _are entitled, if your Honor please, to
have them tell us in that bill of particulars-which they didn't
do-your Honor at tliat. time held that their bill of particulars
as presented was sufficient-but now we are certainly entitled
to have them say, to have them required to say whether or not
they will seek a conviction of this defendant as a principal
in the first degree or as an aider and an abettor,-of another
defendant. ·
· ·
·
··
By Mr. Boggess: ,ve wouldn't have to say that until the
evidence in the case is closed ; and then the instructions will
be framed on the evidence. Now, at the close of the whole
case; not now. Whoever heard of that? Whoever heard o'f
it? Why the record sounds the tomb on it as far as the law
is conceined. ·we can stand on both of them; the jury can
believe anything· they want from the evidence-why, hP-aven 's
above !~and ·construe the probabilities, the improbabilities,
the consistencies and the inconsistencies. And to make us
elect at this time would be foolish, absurd and ridiculous to
hams"tring and handcuff the Commonwealth, and keep it blind.:.
folded. We are entitled to do that at the close of the case;
and then the Court will say what is the ~aw, and the jury wiH
apply the facts to the law. That's absurd; I never heard of
it. That's absurd.
By 1\fr. Snidow: ·wc just make· the motion,
pag·e 591 } your Honor, and we do not think it's absurd.
By the Court: Motion overruled. No., I think
you have every right to make your motion. The C~mrt over·
rules it.
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By Mr. Snidow : And we except t9 the ruling of the Court
upon the grounds that the bill of particuhns is vague, :indefinite and uncertain, and leaves the defendant entirely in
the dark as to whether he wa$ being prosecuted as a principal in the first degree 01· as an aider and an abettor. And
that fact be was entitled to know.
By Mr, Boggess: We have thrown all the light on this case
tlmt we had, I think we have turned the searchlight of truth
on the inquiry.
By the Court: Are you ready tp proceed T
By Mr. Snidow; Mr. Dillow will be back in a minute.
By Mr. Dillow: Now, if your Honor please, the defendant,
by counsel, moves to strike the evidence of the Commonwealth
in this case, The Commonwealth charges the defendant with
either being a principal in the firEJt degree or that he is a. principal in the second degree in that he aided and abetted Samuel
L. Newberrv in the commission of the crime of the murder
of Mary Catheryne N·ewberry. The burden is on the Commonwealth to establish by the evidence, beyond
page 692 ~ all reasonable doubt, that the defendant is guilty.
What they really are about in this case, which is
perfectly obvious to anybody~rmd I'm sure that it's per,..
fectly obvious to your Honor's mind that what the Commonwe.alth has boen ~ndeavoring to do in this case...,...,..we needn't
kid' our~elves about that~wh&t they have been endeavoring
to do in this case is to establish the cas.e against this defend.ant a.a an aider· and an abettor based upon nothing in the .
kingdom. except mere conjecture, speculation and guess~
You can strip this evidence from. the time it started last
Wedne~day morning· down to this good hour, and all in the
kingdpm that the Commonwealth has here, or could ever have,
i~ rnere conjecture, suspicion and guess. I think that what
Mr. Juetfoe Buchanan had to say in the ~mith case, which is
in 185 Vti., Page 800, 40 S. E. (2d) · Page 273, hits this. case
~quarely between the eyes. I don't know how familiar your
Honor is with it., but I want to discuss it in connection with
tbis ca~e here before us. I .said to my friend, Mr. Snidow,
tbis morning coming up from home in the car-discussing the
Smith case-and I meant it-...that that has always been the
ltt,w of Virginia, and is such a well considered opinion, in my
humble judgment, that it will still be the law of Virginia long
alter a.U of us have passed out of the picture.
You rem~mber the facts, I'm sure ; the general facts about
that ca~e, where Garner and Smith's wife were jointly indicted
.· · ·
for the murder of Smith; and Mrs. Smith was
page 593 ~ tried by a jury in the Circuit Court of Rockingham County and convicted; and her conviction

Ralph A. Newbe~ry

v.

Commonwealth of Virginia.

351

was rev~rsed by the Court in this case. I'm thefefore goinJ
to eliminate the history of the case, or the fa:cts of the c~a~,
.and get down to really what the Court said as to the law in.
this kind of a casep
'' The jury determined that this death was c~u$ed by criminal agency; and there being sufficient evidence to support the
verdict on this question this court should not, according to
settled principles, overrule that fin.ding and substitute it!il O}YP
opinion on the weight of the evidence if that sho11ld b~ ,f different opinion.
· : .· :
'' Is there also sufficient evidence to support the verdict that
this defendant was the criminal agent, or one of the criminal
agents 1 The Attorney Gene ml, in bis- brief, snys: '' ~ Thtf
ComJnonwealth, as in many cases, is not able.· to show ex~ctly
what part the defendant, Grace M! Sini.tb, played, but tbere.
are ample circumstances to satisfy any jury· that s:Pe wai:;
present, aiding, and abetting the a¢t.'' 1
End of quote from the Attor-ney General. Now the Court
OOIJ.tinues Qn:
''The Cqmmonwealth's tbegry of what happened ia thu~
stated: " 'That an assailant of sufficient strength to c,vercome the deceased came to the home of the deceas~d ~i 4P~ ·
proximately 1) :00 p. m., driving into the side driveway, park~
ing his car, a.nd not leaving until 9 :30 p. m.; that the d~ce~~ed
may Qr may not have been in the house at the moment but
that h~ was bent on catching whoev~r was paying ~Jt~uticm
to his wife ; that whether the deceased was in the hOU.$0 of
the time or whether be ca.me in and surpri:sed.the intru.4~r-in·
the bedroom of bis wife, a :fistic encounter took ·pla~f3' ~ whjch' ·
the de('eased was bruised in several. places before being ·aubdued a.bout the open door to the bedroom and on the defend,.
~nt'i:; bed; that the blow on the deceased 's temple kno'3ked
him unconscious (Pr. Byers was unwilling to ~ay that it could
not have produced unconscfousness) ; that th43 deceased fell
to the floor in the hallway, the blC>od from the wound in hi!:i
head then making one of the pools of blood; that the a8sailant.
and defendant, either in the belief that he .was
page 594 ~ dead or would die from the assault, and intending
to make it nppear that the deceased had committed suicide, picked his body up i11tending to ca.rry it to th~
basem~nt and string it qp; tha.t, when the de('eased was :picked
u.p he was still bleeding a.nd was either held up or replaced
on the floor while the second pool of blood was formed as the
parties d~liberated and one of them gQt the wa.sh ·cfotb from
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the bathroom; that the deceased was either strangled with
the piece of rope upstairs and then carried to the basement
and strung up or was carried to the basement and there
strangled; and that thereafter any blood tracks on the floor
of the dining room and kitchen were cleaned up and any other
evidence of a fight having occurred, such as furniture knocked
about, were remedied !''
, That's the end of the quotation of the Commonwealth's
theory of what happened as thus stated; very much like this.
case that we 're concerned with here at this bar.
· "The trouble about this hypothesis is that in its essential
particulars it is either not supported by the evidence or if.;
against the evidence, and its conclusion as to this defendant's
participation is ·deriyed from speculation and from the evi· ,
.
dence.
"It is not necessary to detail the evidence again. It is
enough to say that the evidence is not sufficient to establish
that there was a fight in which the deceased was subdued before the open door of the defendant's bedroom and on her
bed; it is not proved that the blow on the head of the deceased
knocked him ·unconscious. The evidence .shows that the deceased did not fall to the floor in the hallway. It does not
furnish ground for a valid inference that 'the assailant and
this defendant picked up the body of deceased intending to
carry it to the basement and string it up. It entirely fails to
show that any blood tracks on the floor of the dining room and
kitchen were cleaned up, and other evidence of a fight removed.
''When the evidence in this record is carefully analyzed
it shows onlv that the defendant was in the I10use when her
husband met his death, and that she either did not tell what
she knew about it .,or gave different accounts of what she did
know about it. These different accounts involve more a with...:
holding of information than contradictory statements of fact.
None of them disclosed that Rlie played any part
page 595 } in any sort of assault on her· husband that ·caused
'·
his death.
'' The mere presence at a place where a crime is committed
is not enough to make one an aider and abettor." mven a
willingness that it be done is not sufficient unless such willingness issues into suggestion or encouragement or help. That
this defendant was in the house is admitted. That she did,
said or suggested anything that contributed to the death of
the deceased is not shown, nor is it a necessary inference
from anything that is proved. That she. saw the act done is_
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not· shown nor is it a necessary infere nee from anything
proved that she did see it. It is only by conjecture that it
may be said that she took any part. She should not stand
convicted on supposition. It is important that crime be
punished. It is even more important that the one punished
should first be proved guilty by the evidence. . In order for
inferences to amount to evidence they must be inferences
based on facts that are proved, and not inferences based on
other inferences. These expressions by this court make entirely clear the conclusion required in this state of the record.''
Citing:
"Stone v. Common wea.Uh, 176 Va. 5i0, 11 S. E. (2d) 728,
in the opinion by Chief Justice Campbell, it is said:
1

. "'In Creasy v. Commonwealth, 166 Va. 721, 725, 186 S. E.
63, 64, Mr. Justice Chinn said: 'The rule as to what constitutes an aider and a bettor is well settled in Virginia.
'' " 'In Rasnake's Gase (Rasnake v. Common·wealth), 136
Va. 677, 710, 115 S. K 543, Sims, P., cites with approval
Kemp's Case (l(em,p v. Commonwealth)., 80 Va. 443, and
Wooden's Case (:lVooden v. Commonwealth), 117 Va. 930, 86
S. E. 305, Ann. Oas. 1917, 1032, where it is held that the settled rule is that mere presence and consent alone are not sufficient to constitute one and aider and abettor in the commission of a crime.' ''
Then citing:

'°

"In Harold v. Connnonw<'alth, 147 Va. 617, 136 S. E. 658,
660, Judge Burks said: 'The mere presence of a party when
a crime is committed and pis consent thereto is no crime, if
he was not aiding, abetting, ·counselling· or advising its commission; and was not pr.esent for that purpose.' "
page 596 ~ "In Sutherland V. Commonwealth, 171 Va. 4e5,
198 S. E. 452, it is said:

" 'It is elementary in this State except as modified by
statute, that the accused, in a criminal case., is presumed to
be innocent until bis ~uilt has been proven beyond a reasonable doubt. The burden of proof of g-uilt is upon the Commonwealth. This burden continues throughout the trial and
never shifts. The presumption of innocence is so strong- that
not only is the accused entitled to the henefit of it, but if tl;le
case be a doubtful one, the presumption is sufficient to turn
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the scale in his favor. It has been repeatedly held that it is
not ·~u:fficient that the evidence creates a suspicion or probability ·of guilt; but it must go further and exclude every reasonable hypothesis except that of guilt. Nor, where a fact
~s equally susceptible of two interpretations-, one of which is
consistent with the interpretation of the accused, may the
jury :a·rbitrarily adopt th~t interpretation which incriminates
nun. The failure of the Commonwealth to point out, or the
defendant to name the guilty party, is not allowed to prejudice
the presumption of innocence. in favor of the defendant.
Dixon v. Commomvealth, 162 Va. 798, 173 S. E. 521 ; Triplett
v. Commonwealth, 141 Va. 577, 127 S. E. 486; Spratley v. Commonwealth, supra ( 154 Va. 854, 152 S. E. 362).' ''
"Dixon v. Commonwealth, 162 Va. 798, 174 S. E. 521, in
which Mr. Justice Holt., now Chief ·Justice, said:
'' 'We ne·ed not undertake to discuss the burden which
rests upon the Commonwealth in criminal cases. The jury
must. be satisfied of the guilt of the accused beyond a reasonabl~ 'doubt. Such a co·nciusion must be suppoded by credible
evidence and cannot rest upon conjecture or ·suspicion.' "
Thin citing :again from the Triplett ease. And then pas-sirig Ol) for ;s·on1e little bit, some things that are more or less
tdpetitious ; the Coul't said:

'' • • • The failure of the accued to give ·any reasonable
e'XplanatiO'n of his conduct will not sustain a conviction, nor
is evidence of ill repute enough. They are matters which the
jury may and should consider. But after all they do not shift
from the Commonwealth the burden which ordinarily rests
~po~ _it. Willson v. Cornrnonwealth, 160 Va. 913, 168 S. E.
344.' "
"It is needless to multiply authorities on this
page 597 ~ fundamental principle. The .result of ·the evi~
dence is that only ·by speculation or ·guess can it
be said that 'this defendant aided 1o'r abetted in the commission of the crime and the verdict against ·her must 'be set
aside.''
Now, your Ho1ior,. I could quote and cite your Honor authority up on t<>p of authority. This ease has gone far enough.
There's no ·evidence in this case to connect this defendant
~ither as a principal in the first degree or as an aider and ·an
abettor in this thing. The Comnionwealfh introduces a witiie_ss in this .~ase, ponalds~n, the F. B. I. ·expert from ·washington, who identified , 1 ar1ous and sundry exhibits concerning some features of this case, and arhong which he was asked
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.nnd testified .about a pait of khaki trousers of the defendant,
Ralph Newberry; upon which he says and pointed out ·a spot
which he said was human blood of the International Group 0,
.about the sioo of a dime or a :f:en..;cent piece. And he sald th~t
·45 per cent -of all the people in the United States were in
International Blood G:rou_p 0..
.
The statement which has been 'infa~od.uoed i·n this case al.legedly made by Ralpn N ewber1y, and introducecl by tbe Coltl:monwealth, and by which it is bound as it is in this case, said
'that--that statement says that Samuel Newberry -shot the
deceased with a tifile as ·she ·Sat 'in a chair which the jury saw,
and upon which chair there was blood. .'They introduce that
-evidence and want to draw inferen'ces from it. There·1s n'O
evidence ill this case to show that Oatheryne ·Newberry ever
possessed Type ·O blood ; not a ·scintilla of evidence in tbi'S
case, unless it. ·could be said ·and it hasn '-t 'been prove(! that
the blood on the sheet .being Type 0, and that the
page 598 bldod on his trouse1!s -being Type 0. 'That a .jury
is left to speculate upon that most insignificant
thing., that statement which they introduced. And ·under the
Bowman ·case in which the Cou:t't said that 'the ·CommonwealJ.th
0011ldn 't 'take ::a part of it ·imd ·c:1iscard and leav~ ·out of. rco>nsidera tion ;a pad !Of iit., or the part t.h.at hes't :snits the Commonw€alJ.th.
Now, that's .fhe ~v:1:dence 1n ;tbis ·cas·e. 'Thore isn,t any qnestion but !that t'h:e ·defendant, Ralpb Newberry, was pr.esent in
the house--:put it just :as ·strong as the 'Com~onwealtb ·p11~s
it-from his ,statement; and again they"'re tied to 'that; tlrel'e
is no ·evidence otherwise than that ·:be ·was in the -room. Re
was present. But the Court has pointed ·out that his :presence is not enough; nor is ·his consent, if -there were any consent shown. There isn't any shown. But ·if ·he was present
.and consented, he ca:n 't 'be ·convicted 'in this ·case. Now th·en,
they -say, and let it be said :for the purpose of the consideration of this motion-let it be said, sir, that he thereafter .rassisted 'in the placing of the :body ·of ,the deceased 'in a :truck
and taking it·to where it ·was found on ·walket's Big ·Mountain by the officers. That can ~t cohvict him. He's not :being
tried, nor can he be tried, as an· accessory ifter the :fact. So
what is there left in this case?
Putting it in the tnostJavorable)ightto the·Commonwealth,
what is there in this case? I ask ·that very searchin~ question
of your Honor: What is there in this case except "mere ·suspicion, guess and conjuctur~ ! The Commonwealth ·bas ·an indictment against two ~people. This evidence ·shows
page 599 ~ that this crime was committed by another ·person.
There's nothing in this case that connects this de1
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.fendant with it, as is required under the laws of this Commonwealth. Your Honor is familiar, I take it, with the Bowman caseY
By the Court: No; not too familiar with it. You might
get it.
By Mr. Dillow: Where is that case T
By Mr. Boggess: While you're at it, get out the Johnson
case. Got it bandy,, Mr. Burton? That's the last word on
that.
By Mr. Di~low: Your Honor, I don't have the Bowman·
case with me, bµt that was the case that was tried in JudgeDraper's court, Circuit Court of Pulaski County, in which a
confession, if_ I" recall the facts of the case-in which there
was a verbal, allcg·ed verbal confession made by Bowman, tbe
defendant; and the Court refused to let the officer who was a
witness for the Commonwealth relate to the jury everything
that was said, and only allowed to relate. a portion of it. The
case went up to our Court of Appeals and the Com1: reversed
it; laid the law down; very definitely laid the law down, and
the jury is entitled to have it all. And unless there wasand if there was no other evidence, there was no evidence;
or no other evidence that the jury could consider; that the
Commonwealth was bound bv it.
Well now, in this case of Ralph A .. Newberry,
page 600 ~ the Commonwealth introduces as evidence in this
case his written statement, in which be Rays in
substance that "we were sitting in the room, Catheryne was
sitting on a chair next to tbe window; I was sitting on the
settee across on the other side of the roo~," where the jury
saw that settee and that chair. "And Sam g·ot up and went
on to the back porch, procured a rifle and came back through
the door and shot Catheryne with that rifle. No ; I didn't
have anything· to do with it. I later on helped to load her
body in a truck and went with him up on the mountain."
Period.
Now, that's what that thing says. There isn't anytI1ing
inconsistent in this case witll that statement; there's no evidence in this case to show otherwise. And we submit that
the Court ought to sustain the defendant's motion to strike
the Commonwealth's evidence.
By Mr. Boggess: Mr. Dillow, Mr. Burton will answer you.
By the Court: Is the defense throug·h now with its stntement Y
By Mr. Dillow: Yes., sir; that's all I care to say.
By the Court: Commonwealth desire to answer it 1
By Mr. Burton: No; I don't think it ueecls any answer.
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By Mr. Boggess: We say he was there and
there is ample evidence to connect him with the
crime. The mere fact that he says, '' Oh, I helped
my brother dispose of the body,'' that's not a thing· in God's
world but corroboration of. his intent to cover up his own
part of it. And I '11 tell you in advance that when he made that
change on Page 3 of that written statement, when he clmnged
the word ''khaki'' to '' 0. D.'' in the belief that he would mislead tllose officers to the effect that there was bovine blood on
them-not knowing that modern science would detect the difference-there's the trap. Oh, yes; be was smart enough to
change tlle word "khaki" to "0. D.'' "That's the britches
I had on when we killed the steer.'' But they happened to be
britches that had bovine blood on them. He didn't know
modem science would catch him.
He was there; he says he saw it happen. The jury's got
a right to belieYe how it ]iappened. "\Ve take the position that
it took two men to consummate this job, and that he helped
to do it. He's there; his statement's in to be taken in light
of all the facts and circumstances in this case; his declarations before, at the time, and after, and all the other evidence
in the case. His threat to kill her in September was consummated in January of this year. And then say that this man
hasn't been put in this picture f In the Smith case, the woman
in that case reported the crime, whatever it was that happened
there, within thirty minutes. To this good day this man has
never reported it to anybody. She reported it, and Garner
was never even put in the house; no evidence ever put him
there. Therefore the jury had a right to do anything they
wanted to do about it, and the Supreme Court
page 602 ~ had a right to reverse it on tlrnt ground. If you
haven't put the main actor in the crime there,
then she couldn't have done it. And you can't rely on just
mere suspicion and presenee and consent, but I guarantee
you that when the jury takes it into their mind to consider
whether or not he was present and eonsenting when his own
wife was shot down-lie says i-;he was-I think we have evaporated that theory-and tl1ey have g·ot a right to disbelieve that
part of it, and believe tlrnt she was assaulted in any other
manner, and while alive her throat was cut and she died from
it. And he helped do it., or did it himself.
By Mr. Burton: And hunwd the head.
By l\fr. Bogp:ess ~ That goos to a jm·y. I submit that that's
another ridiculous motion. You got a right to make .it, and I
don't blame you for making· it.
By l\fr. Dillow: I'm glad you at least concede us that.
page 601

~
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By Mr. Boggess: Well, thank you, sir. I'll concede everything you do, and not anything else.
By the Court: Are you through Y Motion is overruled.
By Mr. Dillow: The defendant, by counsel, excepts to the
ruling of the Court in overruling the motion to
page 603 ~ strike the evidence, and for the grounds of exception say that the evidence is completely and utterly lacking to make it measure up to the law of this Commonwealth; there is no evideµce to connect the defendant with
the allegations in the indictment in the manner provided by
law. That's sufficient.
Note: (At this time, 10:00 o'clock a. m., the Court, counsel and the defendant returned to the courtroom and the jury
also returned to the courtroom from their rooms.)
By Mr. Boggess: Now, if your Honor please, I want to
renew my motion that we be allowed to have a Trooper at
this table; one of tl1em. We need a man here to help us; we
have got nobody. We want one of these troopers; any one
of them they want to pick out-Captain Crews, Boone or
Helsa beck. I've never seen it refused in my life when it was
objected to. I've seen the Sheriff of any county sit by although he was the chief witness for the p·rosecution; sit right
at the table with the prosecuting attorneys. Now, if they
want to object to it, I want to hear it.
I think it's been demonstrated tha.t we need some help at
this table getting this law out here as it comes up. If the
·
gentlemen don't object, I think it's all right.
By the Court: Any objection on the part of the counsel for
the defense?
page 604 ~ By Mr. Dillow:
e have previously· stated our
position, if your Honor please ..
By Mr. Boggess: He said they previously stated their
position.
.
: By the Court: That was while the Commonwealth's evidence was being introduced?
By Mr. Dillow: I say we have previously made our position very clear, I think.
·
. By Mr. Boggess: It's done the world over; it's universal.
I've never seen it objected to. We're therefore entitled to
some consideration in this case.
By the Court: If the necessity arises, the Court will grant
you an qpportunity to confer with the officers. I think you
might as well proceed as you have in the past.
By Mr. Boggess: Thank you, sir. Thank you, Mr. Dillow.
By :Mr. Dillow: I didu 't do anything for you.

,v
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Mrs. Hattie Price.
By Mr. Boggess: I know you didn't. I would have done it
for you thoug·h.
page 605 ~ By Mr. Dillow: Your Honor, I think we ought
to refrain from that sort of thing.
By Mr. Boggess: I apologize.
By the Court: .A.dd1·ess your remarks to the Court.
By Mr. Boggess= I apologize to him a~d the Court., sir.
EVIDENCE FOR THE DEFEND.A.NT:
:M:RS. HATTIE PRICE,
called as a witness in behalf of the defendant, being duly
sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Dillow:
Q. Will you please state your name!
A.. Hattie Price.
Q. Mrs. Hattie Price!
A. Yes, sir.
Q. Mrs. Price, where do you live!
A. I live at the jail
Q. Of Bland County f
A. Yes, sir.
Q. I beli€ve you're the wife of Mr. W. M. Price, the Sheriff
of Bland Countv T
page 606 } A. Yes, sir. ..
Q. Do you and your husband live and reside in
the residential quarters of the County Jail?
A. Yes, sir.
.
Q. Just across the yard here?
A. Yes, sir.
Q. It has been stated in evidence in this case, Mrs. Price,
that the jail building is a two-story building; is that correctY
A. Yes, sir.
Q. Where are the living quarters; on the first or sP.cond
floor?
A. The first floor.
· Q. And the jail quarters are on what floor?
A. On the second.
Q. On the second floor. So that you and your husband live
· in the residential quarters on the first floor of the County
Jail?
A. Yes; we do.
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Q. Mrs. Price, were you at the County Jail in the residence
that you referred to, on the night of January lOth, 19491
A. Yes,· sir. , -~
Q. Who was·;P'resent there at the home on that night besides yourselO~
A. Edi th Cotnbs.
Q. Edith Cpmbs f
page 607 ~ A. Yes, sir.
Q. And is she here today f
A. Yes; she is.
Q. Were you present and was Edith Combs presents at the
residence there that night when Sheriff Price, your husband.,
placed Samuel L. Newberry in jail Y
A. Yes, sir.
Q. You wasf
A. Yes, sir.
Q. You were there °l
A . .Yes, sir.
Q...Was Edith Combs theref
A. Yes ; she was.
Q. ·were youf
A. Yes, sir.
Q. After Sheriff Price had placed Samuel L. Newberry in
jail, in the Bland County Jail on that 10th night of January,
did he remain there 01' did he go elsewhere Y
·
A. He remained there.
Q. How long did he remain there Y
A. Well, he's there till now.
Q. I'm speaking of Sheriff Price. After he put Samuel
Newberry in jail, did he-did Sheriff Price remain there or
did he go somewhere else?
.A.. Well, he went to get the body.
Q. He went to get the body?
page 608 ~ A. Yes, sir.
Q. 'fhe body of the deceased f
A. Yes.
Q. Then after he had gone, who was left in that bniJdingf
A. Edith Combs and I.
Q. Edith Combs and you f
A. Yes, sir.
Q. And were you on tl1e first-at that time were vou on
the first floor or second floor of the jail J?
"
A. We were on the first floor at that time.
Q. Edith Combs and you were there; and, of course, Samuel
Newberry was in jaiH
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A. Yes, sir.
Q. Was there anyone else, to your knowledge, in that building·?
A. No, sir.
Q. Were there any other prisoners in the jail?
A. No, sir.
Q. ·while you and Edith Combs were there, and after
Sheriff Price had gone, and at the time when you say no one
else was there other than the defendant, Samuel Newberry,
did you go up in the jail?
A. Yes, sir.
Q. How did you come to go into the jail f
A. He called me.
page 609 ~ Q. ·who f
A. Samuel Newberry; Sam Newberry.
Q. Samuel Newberry called you for what1
A. Yes, sir; asked me for a cigarette.
Q. Asked you for a cigarette T
.A. Yes, sir.
Q. Did you get him a cigarette f
.A. Yes ; I did.
Q. Did you take that cigarette up to the jaiU
A. Yes, sir.
C~. "\Vho went with you., if. anybody?
A. Edith Combs.
Q. ·wm you state to the jury, Mrs. Price, what Samuel
Newberry, Samuel L. Newberry, who was then a prisoner in
the jail, what Samuel L. Newberry said to you and Edith
Combs about this murder'?

By Mr. Burton: ,ve object.
By Mr. Boggess: Absolutely the same <lodge that's been
going· on one way or another. He's not on trial.
By the Court: Just a minute. That would be hearsay ab,:;olutely. Objection sustained.
. By Mr. Boggess: Self-serving declaration of
page 610 ~ the worst kind; in its grossest form.

By Mr. Dillow:
Q. Did Samuel L. Newberry say anything· at all to you
nbout the murder?
A. Yes; be did.
Q. And that was in the presence of Edith Combs 1
A. Yes, sir.
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Mrs. Hat tie Pr-ice.
By Mr. Snidow: I understood your Honor to rsustain the
objection made by counsel f
By the Court: Yes, sir.
By Mr. Snidow: If your Honor please, we desire it in the
record that the record have to be taken out of the presenc~
of the jury.
By the Court: You want a conference then?
By Mr. Snidow: Yes, sir.
By the Court : All rig·ht, sir.
IN CHAMBERS AT 10:15 O'CLOCK A. M.
Note: (The examination of the witness was continued in
Chambers out of the presence of the jury.)
By Mr. Dillow: (continues examination)
Q. :Mrs. Price, we were proceeding to ask you,
page 611 ~ and did ask you, if Samuel L. Newberry a short
time after he was put in jail on the night of ,January 10th, 1949, and at the time when no one else was in the
building except you and Edith Combs and Samuel L. Newberry, if Samuel L. Newberry made a statement to you concerning- this nrnrcler? And your answer was that he did make
a statement to you. Mrs. Price, before asking you what that
statement was, I want to know if anybody else lmd talked
with Samuel L. Newberry between the time he was first put in
jail and the time you talked with him f
A. No, sir.
Q. No members of his family had been there?
A. No; no one.
Q. No one had been there?
A. No.
Q. Did you ask Edith Combs to go up with you in the jaiU
A. Yes.
Q. She is a grown lady?
A. Yes ; she is.
Q. Mrs. Price., state here in the presence of the Court now,
what Samuel Newberry told you concerning· this alleged murder.
A. Vv ell, he said, '' Mrs. Price, I guess I have committed
the worst crime that's ever been committed in the countv.''
He says, '' I killed that woman and I'm not sorry for it.'' ..
Q. That was a voluntary statement made bv
page 612 ~ him witl1out you asking him anything whatsoeve'iabout it?
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Mrs. Hattie Price.
A.
Q.
A:
Q.
A.

1

No, sir; I hadn't said one word to him.
He was in the jail cell at the time?
Yes; be was in his cell.
And you had taken him a cigarette 1
Yes, sir.

By Mr. Dillow: -That's all. ·
By Mr. Burton: May I ask a question in the record while
not in the presence of the jury?
By the Court: Yes. Go ahead.
CROSS EXAMINATION.

By Mr. Burton:
Q. Mrs. Price, what kin are you to the defendant, Ralph
.A. Newberry2
A. ·well, I don't know as I am any.
Q. As I understood it-I may be wrong about this-that
you 're a first· cousin to his mother 1
·
A . No, sir..
Q. .Any kin to bis mother at all?
A. I don't know.. If any, it's a distant relation.
Q.. When he made that statement to you, was he in his right
mind; sane?
page 613 } A. Well, I don't know. So far as I knew, it
was. But I don't know.
Q. So far as you could tell he was rational; knew what he
was talking about¥
A. Yes.
Q. Perfectly sane as far as you could tell?
A. So far as I could tell, he was.
By Mr. Burton: That's all I want to ask.
By :Mr. Dillow: Mrs. Price, will you just retire now and
wait outside, and ask Edith Combs to come in?
The witness stands side.
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:M:RS. EDITH COMBS,
called as a witness in behalf of the defendant., being duly
sworn, testified as follows in chambers out of' the preseuce
of the jury:
DIRECT EXAMINATION.
By Mr. Dillow:
Q. Your nam~ is Edith Combs f
A. Yes, sir._·.
Q. What 'is.your age, Mrs. Combsf
A. Thirty-fo_nr.
Q. Were· you at the Bland County Jail with Mrs. Hattie
Price, in the residence part of the jail, on the
page 614 ~ night of January 10th, 1949, the night that Samuel
L. Newberry was brought there and locked up!
A. Yes, sir.
Q. And. charged with murder Y
A. Yes, sir.
Q. Do you remember Sheriff Price, 1N. l\L Price, Sheriff of
Bland County, bringing Samuel L. Newberry to the jail and
putting him in a cell?
A. Yes, sir.
Q. Did Sheriff Price stay tl1ere or did he go away 7
A. He went away.
Q. Was he-don't know whether it's too important or not
-but was ·whitley Price, the Sheriff, out all night that night!
A. Well, I don't know whether it was all night or not because it was the middle of the night then.
Q. Middle of the night when it :first happened?
A. Yes.
Q. And he left immediately after that?
A. Yes, sir.
Q. Who did that leave at the jail, in the residence and in
the jail Y
A. Me and Mrs. Price, and the prisoner upstairs.
Q. Samuel L. Newberry 1
A. Yes, sir.
Q. He was upstairs in the jail, in the cell f
page 615 ~ A. In the cell; yes, sir.
Q. .And there was no one else there then but
you and Hattie Price"?
A. That's right.
Q. Did you all go upstairs for anything-1
A. Yes, sir.
Q. WhatY
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Mrs. Edith Coinbs.
To take Samuel a cigarette.
How'd you come to take him a cigarette¥
He called for it.
Called for it. Can you bear-could you hear his call
upstairs ; do you know?
Yes, sir; we heard him call.
Q. There was no trouble to hear a call made from somebody upstairs down into the jail?
A. No, sir.
Q. And you went up there with Mrs. Price?
A. Yes, sir.
Q. Who else was present besides you, Hattie Price, and
Samuel L. Newberry f
·A. Not anybody.
Q. Yon 're not related to any body in the case?
A. No, sir; I'm not.
Q. State to the Court ,vhat, if anything, Samuel L. Newberry said to you ladies there when you took him the cigarette
· up to his Gell!
page 616 ~ . A. He said-he called us up there, called her
to g·et a cigarette ; and we went up there. And he
said, '' Mrs. Price," be says, "I reckon I've committed the
worst crime that ever happened in Bland County.'' .LL\.nd he
said, "I killed that woman, but I'm not a bit sorry of it."
Q. ·And there was no one else present except you and Mrs.
Price and Sam.Newberry 1
A. That's all that was there.
Q. And there had not been anybody present before that
time talking to him?
A. No, sir; not none whatever.
Q. Was that a free, voluntary statement made by him there
to your. ladies?
A. He just freely said it; yes, sir; nobody mentioned anything.
Q. Nobody mentioned anything· whatsoever to him 7
A. Not a thing.
Q. You all took him a cigarette?
A. vVe just handed him a cigarette and he spoke those
words?

A.
Q.
A.
Q.
from
A.

By l\Ir. Dillow: That's a11 with this witness.
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111r.s. Edith Combs.
CROSS EXAMINATION.
By Mr. Burton:
Q. May I ask the witness a question f Did it take two of
you to take him a cigarette 1
page 617 ~ A. No, sir; but she asked me would I go up
there with her.
Q. How 'd she happen to do that¥
A. I don't know what made her happen to do it. She just
asked me. to go up there with her.
·
Q. ·when Sam told you that, did he appear to be in bis
right mind!
A. ·well, I don't know whether he was in his rig·ht mind or
not. I didn't know anything about him to start with.
Q. ell, did you think he was sane or insane?
A. ,vcn, I couldn't say about that, you know.
Q. You don't know f
A. No; I wouldn't know.
Q. Did he appear normal?
A. Well., I reckon he was normal. I don't know.
Q. Did he appear rational?
A. I don't know. I never paid no attention to the man. I
didn't know him before he came there.
Q. You had never seen him before I
A. I've seen l1im in here, in town, passing; but I didn't
know him personally, or didn't speak to him.

,v

RE-DIRECT ELi\.MINATION.
By Mr. Dillow:
Q. You didn't even know the man 1
A. No, sir.
page 618 ~
Q. Knew nothim~: about him?
A. Not a thing in the world.
By :Mr. Dillow: That's all.

RE-CROSS EXAMINATION.
By Mr. Boggess :
Q. That's just what he said about it?
A. Yes, sir; that's just what he said.
Q. He saidA. He said it himself.
Q. All right. That's what you heard him say¥
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.Mrs.. Edith .Combs.

..A.. Yes, sir..

.By Mr. Burton:
Q. One .o.ther ,qucsfio.n. Re, Sa~ fa .still r~ght acr.oss the
cour~yar.d .the1~ in jai~, isn't J1~, 11owJ
A.
Q.
A.
4QVer

I couldn't swear to that because Im nol <OYier toore..
You 're not .over th.er.e .any more?
I'm not .over ther.e now. I couldn't say whether ·he's
there or not.

By the Court :
Q. \Vere you just visiting in the jail that night, or were you
.living there f
.A.. I lived with them; I make my home there.
Q. .A.re you still making your home ov.er there with themf
A. Yes, sir; helping them.
page 619 } Q. When was the last time you were over there.?
A. Over where?
Q. W~n was the last time you wer.e at the jail f
A. I just Jeft :a while agD.
Q. ·1¥.:ell:, .Sam w;as ther..e when y.on .lef~, w.as:n '.the!
.A.. I w.asn 't 'U])stairs; .I ·w.as .do:wnst.airr.s when I left, so I
<lidn 't go ~.P fo .s:ee bi!llll..
:RE~RE-DIRECT 'EXAMINATION.

13y l\tr. Dillow-:
Q.. Your information is that Sam is still in the jaiH
A. Yes; I know l1e 's up there.
Q. You didn't see him, but what you know from what they
:say, he is there?
A. Yes, sir.
Q. I believe, Mrs. Combs, that you were living there at the
time with Mrs. Price., made your home there f
.A.. Yes, sir.
Q. .And recently you have been over in Bath County, Virginia, I believe, nursing a sick sister f
A. Yes, sir.
Q. I believe you were summonsed from Bath County and
,came here yesterday?
A. Yes, sir.
By Mr. Dillow: That's all.
The witness stands aside.
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By Mr. Snidow: Now, your Honor, we move
the Court that we may introduce that evidence before the jury.
By the Court: On what theory, lvlr. Snidow?
By Mr. Snidow: In other words, asking you to overrule
their motion to exclude it.
By the Court: On what theory do you think this is admissible evidence?
By Mr. Snidow: It's the confession o-f Sam Newberry, his·
sole responsibility for this unfortunate occurrence.
By Mr. Dillow: I want to add this, if your Honor please,
in dead seriousness, and earnestly from my heart and from
my head, that that evidence in fairness and in justice ought
to be allowed by this Court to be put in there before that
jury. Goodn~ss- me, if your Honor please, here is a defendant 011 trial;. the Commonwealth is going to urge before this
jury that he was t:qere, he saw .what his brother did, and he
failed to do this and he failed to do that; or he didn't do this.,
and he didn't do that. He's jointly indicted with another person whom the Commonwealth Attorneys told this jury they 're
going to try; he's in a position where he's ent~t.led to let that
jury hear what was said by another defendant
page 621 ~ within thirty minutes after he was brought into
that jail-he said to Mrs. Price, who l1as no interest in this case, he said to Mrs. Combs, who didn't even
know him unless she maybe had seen him on the street maybe
a few times, he calls for a cigarette and the SJ1eriff's wife
obviously took Mrs. Combs along· because they had, of course,
know when he came there what he was charged with. It was
an exciting· moment, no doubt, for Mrs. Price, and she took
the lady with her up into the jail; and there in the presc11ce of
those two disinterested ladies-they come here and tell this
Court on their oath-that that defendant said to ns, "l\fr~.
Price, I reckon I've ·committed the worst crime that was ever
committed in Bland County. I killed that woman and I'm not
a bit sorry for it." It's legal testimony, if the Court please.
By the Court: I asked you gentlemen the other dav when
the question of the introduction of this alleged confes.sion of
Sam Newberry was broug·ht up to cite me the authorities.
The view I take is that you have this witness available; he's
living within the jurisdiction of this court. I have overruled
your motion to introduce in evidence a written statement that
he made; the statements that he made to these two parties
can't be part of the res gestae, and it seems to me that it is
hearsay evidenceBy· Mr. Dillow: No, your Honor.
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By the Court : -and inadmissible.
By Mr. Dillow: It's not bearsay evidence.
"With all due respect to your Honor, it's not hearsay evidence or any such thing; it's a statement that a man
made who had been arrested, charged with and incarcerated
in the jail for a very definite crime, a man who has since been
indicted for that crime, and a man whom the Commonwealth
will try for that crime; autl they are now trying a man who
asserts his innocence of thnt crime., and ag·ainst whom there
has been precious little said in this case other than suspicion,
suspicious circumstances. And is it fair; is it just and is it
righU
If somebody had gone over there trying to pull a statement
out of him, and trying to interrogate him about it to see what
he knew, it might have been entirely different. But here 'B
a free and voluntary statement made by the man whom the
Commonwealth has had, been, and has since bad in custody,
here's a man saying·, '' :Mrs. Price, I reckon I have committed
the worst crime that was ever committed in Bland Countv. I
killed tlrnt woman and I'm not a bit sorry for it.'' In· that
she's corroborated bv a witness ·who didn't even know the
mun. I submit, sir, foat a citizen is entitled to have that go
before the jury for whatever the jury may think that it is
worth in this case, and that it is very material evidence for
this prisoner.
By Mr. Boggess: \Ve submit that he's here for cross examination1 and for direct examination. If he wants to shoulder
the crime aud exonernte hi8 brother, let him come here and
do it. But at the same time we are entitled to
page 623 ~ ask him what part did Ralph have in it. Heaven's
above! Can you stick our your one hand and say,
"I did it," and then in .July say, "Oh, no; there's a big mistake; Ralph did it!'' That's ridiculous. He's hero; put him
on the stand. He's the best evidence in t]1e case. He walks,
he talks, he sees an<l he hears. And if that ain't hearsay
evidence, I'll eat my hat! It's what they heard a third party
say. ''He says," that':-; what it comes from; two good old
Angfo-Saxon words, '' He i;mys;'' and then they hooked it up
to make it "hearsay.'' Great day in the morning, man!.
By l\Ir. Dillow: Of conrse, he's a third party; hut he's a
defendant in this caHL'. The Commonwealth says l1e committed this murder.
By Mr. Boggess: You elected for a severance, brother;
you stuck your own hcnd in the noose. If you kept them to~
gether, you might have had something to do in the trying
them together.
page 622

~
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By Mr. Snidow ~ Responding to what the counsel bas said,
if it had been hearsay, there are many instances in which
hearsay evidence is admissible.
By :Mr. Boggess: Oh, yes; where it's part of the res gestae,
would be one of them. This is 48 or 72 hours later. Not
under anv theory under God's green earth is it admissible
where they had plenty of time to lay there in that house together.
page 624 ~ By Mr. Dillow: It this-I think it's part of
the res gestae.
By Mr. Boggess: Oh, no; too late. Res gestae applies in
civil cases; not got a thing in the world to do with this thing;
and you know it. The Court asked you, and you gentlemen
said you had this authority. Where is itf You said you had
a Virginia case directly in point. Where is it? I say to you,
you 're entitled to show it to him, if you got it. If you haven't,
let the matter rest there settled. ·we're tired of coming back
here and battling· and baffling, talking about it. There hasn't
been any evidence produced here-and talking about there
hasn't been any evidence produced here. I don't see any produced for the defendant.
.
By the Court: vVell, it's perfectly proper for defense
counsel to interpose their objections. I want to hear them
thoroug·hly on them; I want to hear anything· that either side
has to offer when these objections are considered.
By Mr. Dillow: If your Honor please: if this evidence
doesn't throw light and doesn't shed light on this tragedy
that this jury ought to hear, then I have missed the point
more completely than I ever missed it in my life. And I say,
sir, and I repeat, and in conclusion say that it just is not
right; it's just not the measure of fairness to a defendant
where he has that testimony available, to deprive him of it;
because that jury is going to believe Hattie Price
page 625 ~ when she makes tJmt statement, and they 're going to believe Edith Combs; and consequently
they 're going to believe what the Commonwealth's already
put in this case. And great harm could result; a great.er
tragedy could result by depriving that jury of this light;
greater harm and greater tragedy could stalk before us by
the refusal of that very pertinent, material information that's
in the breasts of those ladies, and which thev can give to the
jury.
~
And these gentlemen, in all their vigor, representing the
Commonwealth, have got the right to searching cross examination of every fact and every circumstance surrounding at
the time and place that the alleg·ed admission was made.
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By Mr. Snidow: If your Honor please, you ·suggested authority for that. We called your Honor's attention to the
Karnes case previously when we were discussing this same
question in there. We understood the rule was laid down in
there which we are invoking now.
By the Court: That's where the party was dead and not
available.
By Mr. Boggess: The man's here. All they could say is
what he told them. That's hearsay; rank, pure and simple.
By the Court: My ruling· still stands.
By Mr. Dillow: "\Ve except on the ground that
page 626 ~ the evidence is admissible and ought to go to the
jury. Is that sufficient, Mr. Snidow?
By Mr. Snidow: Yes; that's sufficient, I think. The evidence is material and necessary, and is sho,vn to have been
said by the person wlJO was jointly indicted with the defendant in this case immediately, or shortly after his incarceration
in the jail of Bland County.
Note: (Court, counsel and the defendant returned to the
courtroom at 10:35 o'clock a. m.., at which time the jury also
came in.)
By J\fr. Dillow: If your Honor please, the defense calls
Samuel L. Newberry as a witness. (A short delay took place
at this time in order for the Sheriff to go to the jail and obtain the witness desired.)
SAMUEL L. NEWBERRY,
called as a witness in behalf of the defendant, being duly
sworn, testified as follows:_
DIRECT EXAMINATION.

By Mr. Dillow:
Q. Is your name Samuel L. Newberry?
A. That's right.
Q. What is your age, Samuel?
A. Thirty-one.
Q. Are you a brother of Ralph A. Newberrv?
page 627 ~ A. That's right.
"
Q. Samuel, we want to ask you some questionsA. Now, just a minute, Mr. Dillow. I'm indicted in this
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thing the same as my brother, Ralph, that you're trying him
for, and I refuse to testify.
By Mr. Snidow: I think the record shows that.
By the Court: Sid
By Mr. Snidow: I think the record shows that.
By the O<>urt: I suppose the reporter got it. .All right;
witness will stand aside.
By Mr. Burton: May we ask him a question; one question t
By the Court: All right. Let's see what it is.
By Mr. Burton:
Q. Sam, haven't you been advised by your attorneys to
come into court and say just exactly what you did say?
A. (The witness did not answer.)
Q. ·wm you answer that, please, sir y
A. (The witness did not answer.)
Q. Do yon refuse to answer that question!
A. (The witness did not answer.)
page 628

~

By Mr. Burton: That's all, your Honor.
By :Mr. Dillow: That's aIL
By Mr. Bog·gess: You may go.
By the Court: Stand aside then.
The witness stands aside.

By Mr. Dillow: Now, we'd like to confer with 1.he Court,
please, out of the presence 9f the jury.
By the Court: All rigl1t.

IN CHAMBERS AT 10:45 O'CLOCK A. l\L
By Mr. Dillow: Now if your Honor please, we want to
call Hattie Price and Edith Combs.
By Mr. Boggess: In here, you mean.
By Mr. Dillow: No; not in here; out there.
By Mr. Boggess: ,vhat for? You had n right
page 629 ~ to do that without asking the Court, didn't you?
By Mr. Dillow: ,vell, we liavc been in here
with tl1e Court, and I askedBy Mr. Boggess: ,ve interpose the same objection.
By Mr. Dillow: I expect that you do. I thought it would
be reinterposed before the Court.
By Mr. Boggess: All right. Same ·objection.
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By Mr. Dillow: I didn't want to be put in the position of
trying to kick somebody aronnd about it.
By Mr.' Snidow: The motion is made after Samuel Newberry has declined to testify ; we renew the motion that Mrs.
Price's testimony and that of Mrs. Combs be heard by the
jury.
By Mr. Boggess: It's still hearsay; st.ill hearsay.
By Mr. Burton: Your Honor, you see what they're trying
to do to the Court? If that statement now-if those statements now-stop and think a minute before you get to itwhy, if those statements were permitted to go to this jury
of those two ladies, why, they can put in his whole statement.
Now, I submit to you that there is no authority;
page 630 ~ it's ridiculous, it's absurd, it just can't be done
under the law. ...i.\..nd this Court oughtn't to bind
the Uommonwealth in anv such a wav. It's detrimental to
us; it's absolutely detrimental, and it;s not right. And they
can't show your Honor-although they said they could they
can't show your Honor any authority for such a thing·. I defy
them to do it.
By Mr. Boggess: ·\Vhether he'll testify or not, that isn't
the genuine rule as to whether he does or not; the genuine
rule is if he's available for testimony, he be called; and if
he doesn't want to testify, that, I say, is Ralph's hard luck.
They can't do indirectly what they have been trying- to do
directly. That's just like a man who walks down the street
and says, '' Oh., I killed a man.'' They find him dead up here,
and tlley charge another man with it. They tried to put that
in the record without putting him on the stand. Can't do
it; it's hearsay in every feature of it; absolutely hearsay. If
he don't want to testify, I say that's hard luck on the part of
this defendant; it's a toug·h break for him. But I'll tell you
the laws are not fashioned to govern the defendant's actions
nnd conduct altogether favorably in his lig·bt; the Commonwealth's got some rig·hts here. That would be absolutely the
old whitewashing, the o]d immunity act, the old halo of gfory
that extends itself where a man says "I refuse to testify."
Vl ell, if he doesn't want to testify for his brother in this case,
he doesn't have to-that's true enough-no, sir-then come
along and bring in people to say "I killed him?"
page 631 ~ That's puttiiw; the word~ of Sam Newberry in the
mouth of a third party.
Sam Newberry comes here and says '' I don't want to say
it." Now these gentlemen know it, and you know it as well
as I do, that any evidence that he might given ag·ainst himself here can't thereafter be used ag·aim;t him when he testifies as a witness in nnother case. I've seen it tried time and
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again where they have a liquor case and the two of them-one
of them says "It's mine;" then they try him and you can't
use it against him. You know that. Now, do you admit that
or noU
By Mr. Dillow: The Court's heard our motion.
By Mr. Boggess: All right; we 're sticking to our guns.
By the Court: .Motion is overruled.
By Mr. Snidow: Now, your Honor, we again move that the
statement taken by the officers of Samuel Newbeny on the
11th day of January, 1949, at the County Jail, be introdueed
before the jury.
.
By M:r. Burton: And we object to 1t.
By Mr. Boggess: Same objection.
By the Court: That motion is overruled.
By Mr. Snidow: May it be understood, without
page 632 ~ putting the witness back on the stand and tendering it in regular course, that it is tenderecH
By Mr. Burton: Yes, sir.
By the Court: Yes., sir.
By Mr. Burton: As far as we're concerned, it's all right.
By Mr. Snidow: And the Court declines to admit it?
By the Court: Right.
.
By Mr. Snidow: To which ruling of the Court the def~ndant by counsel excepts upon the ground that under the circumstances, and under the evidence as it now stands, that
statement is admissible.
By Mr. Dillow: And it's now apparent to the Court that
Samuel L. Newberrv is not available as a witnesss hi this
case, having been called, sworn in the presence of the Court,
and declares his right not to testify; and upon his retirement
from the witness stand this evidence becomes proper, material
and relevant in every sense of the word, and there is no rule
of law to deprive this defendant of the testimony sought to
be introduced in his behalf.
It has been stated during the course of argupage 633 ~ ments concerning- these questions that the manner
in which defendant's counsel attempted to first
get the evidence in was not the proper manner, that Samuel
L. Newberry was available. It mav be said that be was available; but he has since made himself unavailable. '\Ve have
no rig-11t for the defendant to ask Samuel Newberry anything.
We did ask him, or we. did state to him, which is in the record,
and in the presence of the Court and the jury, "'\Ye want to
ask you some questions concerning the death of Mary Catheryne Newberry;" whereupon the defendant, Samuel L. Newber1~y, interrupted the question to state that he was indicted
in this case and therefore refused to testify. He, therefore,
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is not available; and we submit that the testimony is material
and relevant, and proper and legal.
By Mr. Boggess: Now., I just make this short rejoinder:
That if they couldn't get the testimony out of the mouth of
Samuel directly either from the front or one side, they
couldn't get it out of the other side. That's all it is. Why,
if that were true, when you got 8 or 10 men on trial, you can
stand all week and each one can say '' I refuse to testify in
this case; I'm in trouble myself, and I don't want to help
myself, but I don't want a third party to do it for me.'' That's
the old ''-Who-Shot-Cock-Robin.''
By the Court : Are you all through 1
Note: ( Court, counsel and the defendant returned to the
courtroom at 11 :00 o'clock a. m., and the jury returned at the
same time.)
~

By Mr. Dillow: If the Court please, the defendant rests.
By Mr. Bogg·css : vY e rest.
By the Court: .All right. We '11 let the jury stand aside in
their room while we are considering the instructions.
page 634

End of all testimony.

IN CHAMBERS AT 11:20 O'CLOCK A. M.
By :Mr. Dillow: If the Court please, the defendant by
counsel renew our motion to strike the evidence now at the
conclusion of all the evidence, and for the grounds of the motion says that the evidence is not sufficient to take this case
to the jury. The Commonwealth has failed to prove this case
in the manner provided by law.
By the Court: Overruled.
By Mr. Dillow: vVe except to it, your Honor.
page 635 ~ OBJECTIONS AND EXCEPTIONS TO INSTRUCTIONS.
By the Court: I take it that there is no objection to Instruction Number 1?
By Mr. Snidow: I don't think I would be able to frame an
objection to that.
By the Court: Instruction Number 1 granted.
Any objection as to Number 2 by the defendant!
By l\Ir. Dillow: Yes, your Honor. The defendant, bv counsel, objects to Instruction Number 2: '' The court instructs
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the jury that a jury in the trial of a criminal case is not the
judge of the law, contrary to the instructions of the court.''
The jury is never the judge of the law, contrary to anything;
the court judges the law, and the jury judges the farts.: and
applies the law as his Honor gives it, to the facts and arrive
at a verdict. But that instruction says that a jury in a criminal case is not .the judge of the law, contrary to the instructions of the fJ 0-qrt. It's never the judge of the law. The jury
takes the fa<;ts, ~nd applies the facts as they understand them
and wish to apply them, as they construe them, and then takes
the instructions given by the court and arrive at a verdict.
But that instruction doesn't say that.
.
By the Court : This instruction, of course, by
page 636 ~ inference, might lead the jury to believe that they
may be able to judge the law; and you have it
here that "the jury is not the judge of the law, contrary to
the instructions of the court.''
By Mr. Dillow: In other words, it's trying to tell them, as
I gather it, "I'm tile judge of the law, and you're the judge
of the facts.'' But it doesn't tell them that.
By Mr. Burton: vVe don't insist on it, J ndgc. You can put
that in the record.
By Mr. Boggess: I tllink Mr. Dillow's proposition and
statement of the law is absolutely right; they are the judge
of the facts.
By the Court: Instruction Number 2 is refused.
Does counsel desire to say something with reference to
Number 3?
By Mr. Snidow: Yes, sir. · Instruction Number 3 is objected to for one reason that there is no evidence in the case
to base it upon; and the court should not eall to the attention
of the jury the question of motive one way or another.
By Mr. Dillow: Because the evidence in this case is ·wholly
and completely lacking on any question of any mo·
page 637 ~ tive. The evidence is silent; the evidence is silent
and completely silent.
By Mr. Burton: The evidence shows that in September he
said, "I'm going to kill her sometime." He made a direct
threat against her. "And that he made a mistake in marrving her."
.,
By Mr. Dillow: That instruction might well lead the jury
to believe that here's a judge of the court saying to us that
there's been a motive shown in this case, when there isn't
any motive shown nor a syllable of testimony on it.
e
say it's necessary to prove it.
By Mr. Boggess: That's the negative.
1

,v
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By the Court: That's .framed to meet that. v\T e have felt
you have one.
By Mr. Snidow: I want to get the objection in before I
forget it. My mind goes around in circles. The defendant
by counsel objects to Instruction Number a because it does
not correctly state the law. Lack of motive is a circumstance which is entitled to be considered in favor of the defendant.
And the giving of that instruction emphasizes something
upon which there is no evidence to base it.
By the Court: I'm going to give Instruction Number 3.
By l\'.I r. Snidow: Exception.
page 638 ~
By Mr. Dillow: The defendant by counsel excepts to tho further giving of Instruction Number 3., and for grounds of exception assert tbe same grounds
as were asserted in objecting to the instruction. ·
By the Court: ,vhat does the defendant have to say with
reference to Number 4?
By Mr. Snidow: The defendant by counsel objects to Instruction Number 4, which purports to define reasonable
doubt. Reasonable, doubt is not susceptible of definition, and
it's a question for the jury in its own deliberations and in its
own mind to determine for tbemRelves-their doubt and tho
reasonableness of thcii: doubts-and an attempt to define reasonable doubt is futile.
·
By the Court: w·ell, let's pass Number 4 for the minute.
Note : (At this time, 12 :00 o'clock noon, Court, counsel
and the defendant returned to the courtroom and called the
jury, in, whereupon the following occurred:)
By the Court: The Court and counsel are now discussing
the question of insfructiong. You gentlemen lrnve heard the
evidence, and the next phase of the case then is to determine
what im.;tructions the Court will give you g-cntfopag·e 639 ~ men. I believe I am safo in saying that we'll probably be bur.;y for several hours on that. It's now
12 :00 o'clock and we a re going to recess court at this time
and allow you gentlemen to go down and have your lunches;
aud today you may take your time. I'm going to recess court,
so far as you gent lemcn n re concerned, until 2 :00 o'clock.
Remember the former ndmonishments g-iven to you, that
about being kept togPtlwr, not being- aJlowt~d to separate, and
the worthy cleputicR who have you in chnrge have heen so
sworn to keep you tog-ether and not allow you to separate;
nor allow anyone to diHcur-;s this case with you, nor in your
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presence. Abide by that and g·o to lunch now, and come back
at 2 :00 o'clock.
Note: ( Court, counsel and the defendant returned to
Chambers to continue with the consideration of the instruction.)
By the Court: All rig·bt, Mr. Snidow.
By Mr. Snidow: Inst.ruction Number 5 is objected to upon
the ground that there is absolutely no evidence in this case
tending to prove that tl1e defendant is a principal in the first
degree, nor is there any evidence showing that he aided,
abetted or incited the killing of Catheryne Newberry. In sub~
stance, the instruction is objectionable because there is no
evidence upon which to base it, and is an abstract
page 640 ~ proposition. It would be objectionable because it
it is abstract.
By the Court: I believe the instruction is all right and
it ~s granted.
By Mr. Dillow: Defendant by counsel excepts to the ruling of the Court in giving· Commonwealth's Instruction Number 5. The Instruction does not accurately and correctly state
the principle involved; that there is no evidence upon which
to base it; and it's not an accurate arid correct statement of
tlie law with reference to what constitutes an aider and an
abetttor.
By the Court: ·what about Instruction Number 61
By Mr. Dillow: The defendant by counsel objects to Instruction Number 6 offered to the Court bv the Commonwealth, on the ground there is no evidence "'in this case on
which to base it; and for the further reason that the language,
"was present, aiding, abetting, counseling, advising or consenting·.'' He may have been present, and he may have consented, but if that's all he did he cannot be convicted. But
here they have the Court telling the jury that if he was present and consented to the crime, that be 's guilty of murder in
the first degree.
By Mr. Boggess : No.
page 641 ~ By Mr. Dillow: That's wliat the instruction
says, "or consenting','' in the third line from the
bottom of the instruction. You can take that instruction and
read it, your Honor, and this is having the Court to tell this
jury if he was present and consented to Samuel Newberry's
killing this ·woman, regardless of how she was killed, if Ralph
Newberry was there and consented to it, that he's guilty of
murder in the first degree: and that's not the law. I'll grant
you, if he was present-and I've already said we object be-
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,cause there is no evidence to· base it on-but there isn't any
question about the fact that if a man is present when a murder is committed and counsels, advises, aids and consents,
.and does any overt act to participate in the commission of
that crime, that that's what makes him an aider and an abettor. But it's not the law, never has been and never will be,
for a court to tell the jur~T that if this defendant was present
:and consenting to the crime, that be 's guilty of murder in the
first degree. That's not the law, and that's what that instruction says.
Note: (The Court amended the above instruction by deleting the word ''or" and substituting the word ''and" between the words "advising" and "consenting."
By the Court: Let's defer any more argument on this instruction until after lunch. That's a very important point
:and I want to think about it a little bit.
Note~ (Recess for lunch was taken from 12 :30 o'clock p. m.

to 1:30 o'clock p. m..)
page 642}

AFTERNOON SEBSIOR

By l\Ir. Dillow~ The def·endant by counsel objects to Instruction Number 6 offered bv the Commonwealth which tells
the jury that if they believe· from the evidence in this case,
beyond a reasonable doubt, that Samuel L. Newberry murdered the deceased, and that Ralph A. Newberry, the defendant, was present aiding and abetting, that both Samuel L.
_Newberry and the defendant, Ralph A. Newberry, are equally
guilty of murder in tlw first degree. There is no evidence on
which to base any such instruction; there is no evidence in
this case that Samuel L. Newberrv ever killed the deceased.
By Mr. Burton: Oh, yes, there is; by Ralph's statement.
By Mr. Dillow: That's our objection. Of course, you've
got your theory of it.
By Mr. Sniclow: And that there's no evidence to show that
Ralph Newberry aided, ab(ltted, counseled, advised or consented to said crime. The evidence is just to the contrary.
'By Mr. Boggess: It's whose?
By Mr. Snidow: Ralph's statement is that Sam killed her.
By Mr. Dillow: But Ralph Newberry denies
pag·e 643 ~ he had anything to do with it, and the Commonwealth put it in.
By the Court: ·well, the jury would have the right to believe all or none, or any portion of that statement. ·
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By Mr .. Burton: That's right; that's Johnson against the
Conim.onwealth, and your Honor has seem it.
By Mr. Dillow: And our reply to that, as a further objection to this instruction, is that the jury has not got auy such
right under the law unless they do so by other evidence, by
evidence or other evidence in the case; and that there's no
other evidence in the case; and that therefore the jury must
accept it ·as a ~l_\tter of law. Your Honor has been ruling
against us on t-liat:, but I'm getting that in here. And that,
as our Court said in the Bowman case, that the Commonwealth can't take an alleged confession and have that part
which favors the Commonwealth considered by the jury, and
reject that part which is unfavorable to them unlc8S it does
so by the introduction of other evidence. And that there's
no other evidence in this case, and that there's no evidencepointing to the defendant, Halph A. Newberry., as either being· a principal in the first degree or as an aider and an abettor to make him a pi:inripal in the second degree.
By the Court: ,ve'll give Instruction Number 6P
By Mr. Dillow: Defendant by counsel excepts
page 644 ~ to the ruling of the Court in giving Cornmonwealth 's Instruction Number 6 on the grounds
stated in tile discussion of our objection, particularly that
there is not evidence iu this case of the aiding·, abetting·, counseling, advising and consenting· to the alleged crime by the
defendant, Ralph A. N cw berry.
By l\fr. Dillow: The defendant by counsel objects to the
giving· of Instruction Number 7, which is an instruction telling the jury that if they believe from the evidence in this case
that the defendant, Rnlph A. Newberry, murdered the deceased, Mary Catheryne Newberry, and that it was without
justification, and so forth, that then he is guilty, as a matter
of law, of murder in the first degree.
Now, if your Honor please, anybody that would kill anothe1·
feloniously, wilfully., deliberately, maliciously, p1·cmeditatedly,
and with malice aforethoup;ht, would be g"Uilty of murder, of
course, under tlie law. But tllat instruction ought not to be
given because there isn't any evidence upon which to base it.
There is not any claim in this case on tbe pnrt of the Commonwealth of such; thel'e 's no cJaim whatsoever of that. And if
there were, there's no evidence to show it. That's telling the
jury something that just isn't in tlie case.
As I said this morning-and these gentlemen are hound to
know it; and this Court knows it-I'll assume to
page 645 ~ say tl1is Court, after l1earing· this evidence ~s
carefully as we have heard it, know that the only
thing that they can get. down to in this ease is a claim upon
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the evidence, as they conEitrue it, that this defendant was present and aided and a betted and assisted in the commission of
this crime. "\Ve object to it for that reason.
. "\Ve don't claim that he has to strike the first blow, or the
· second blow, or any blow for that matter; he would be just as
guilty if he aided, abetted, counseled, advised and assisted
as if he took the nine-inch bunting knife and slit her throat
while she was hale and hearty and sittrng in the room laughing, as some statement said she was. But the fact remains in
this case that they have put a statement in here showing that
Samuel L. Newberry did the killing, and they hav(m't-tho
actual killing-and they haven't offered a scintilla of evidence to show that Ralph A. Newberry was the actual perpetrator of the crime. I still say that they 're going- on the
theory of aiding and abetting, and they 're taking the rambling
position in this case just like they took in their bill of particulars; they 're not deviating from their course-neYer have.
They baven 't deviated from the time this prosecution was
set on foot; been gTaziug far afield. And we come now down
to tlrn point where your Honor is asked to give instructionH
in this case, and you don't base an instruction in a ,:-•.ase where
there is no evidence., directly or indirectly, by fact 01· eircumstance. It's indeed a strange thing to me that in this case,
at the instance of the Commonwealth, and with no ineonsistency about it for that matter, concerning tlw
page 646 ~ fact that Samuel Newberry killed this woman, for
them to come now and say that "if the jury believe from the evidence, beyond every reasonable doubt, that
the defendant, Ralph A. Newberry, himself murdered this
woman!'' It's just not borne out by the evidence. They
<lon 't claim that; they can't C'laim it; there's no evidence npon
which to support it, unless by mere conjecture, mere 1-,nspicion, mere probabilities which have been over and over
again almost up to this good minute condemned by the Supreme Court of Appeals of Virginia in this character of a
cm~e.
By :Mr. Snidow: Coun~el objects to tlw g-iving of Instruetion Number 7 because it is not supported by the evidenee in
this case. The affirmative evidence in tl1iH case is that Marv
Catherync N ewherry waR killed hy PHmnel N e,vberry; nu~l
that has not been denied by any witness or by any cfrcurnstance shown in the case.
By the Court: It appears to me, gentlemen; that there are
circumstances in this rase that mig·ht jm.;tify the jury in believing that the defendant himself did these acts, or this uct.
The instruction will be idven.
By l\fr. Snidow: The defendant by counsel excepts to the
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giving of that instruction for the reasons which the Court
has heard in the argument, there is no evidence upon which
to base it.
Bv Mr. Snidow: Counsel for the def end ant obpag·e 647 ~ ject~ to the giving of Instruction Number 8 purporting to deal with circumstantial evidence. ~rhe
instructio.n as it is offered is an abstract proposition without
reference to the facts shown bv the evidence in this ca~e.
That instruction is long and <li;cursive, and inevitably will
be misleading to the jury.
By Mr. Dillow: .A.nd the defendant b~r counsel further says,
by way of objection to the instruction, that the Commonwealth
itself introduced in evidence the written statement called a
confession alleged to luwe been made by the defendant, Halph
A. Newberry, in which statement it is set forth ·what happened directly and not circumstantially; and therefore the
instruction not only is not supported by the evidence, but is
contrary to the evidence.
By tlie Court: I'm g·iving Instruction Number 8.
By l\fr. Dillow: Defendant by counsel excepts to the ruling of the Court in giving Instruction Number 8 as offered
by the Commonwealth for the reasons and upon the grounds
assigned in our objection addressed to the Court touching the
instruction.
By Mr. Dillow: If your Honor please, defendant hy counsel objects to the giving of Instruction Number 9 ns offered
by tho Commonwealth. The instruction does not state the
law of this case; it only stateR what the punishment is for
murder of the first degree as covered by our Virginia Statute.
To be perfectly specific with the Court, which I
pag·e 648 ~ think, we sl10ulcl he, and are required to be in objecting to an instruction, the instruction fails to
embody the necessary ingredients and elements of this indictment. And we submit, sir, that such an instruction should
embody the other necessary ingredients and elements of this
offense. This is a blanket indictment-short form indictment
for murder under 4865 of the Code. All murder in Virginia is
presumed to be murder of the second degree. If the Commonwealth would elevate it, the burden is upon it to elevate
it; if the defendant would reduce it, it's incumbent upon him
to do 80. But that indictment leaves out of consideration
those thing·s which the defendant is entitled to have the jury
instructed upon in an~r murder case.
"Sy l\.fr. Snidow: The defendant objects to the giving of
Instruction Number 9 upon the p;round that it is erroneous
and it does not embrace the offenses in the indictment, and as
I stated prior to this time, all murder is presumed to be mur-
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der in the second degree and the burden is upon the Commonwealth to elevate it to murder in the first degree; and that the
_jury is the judge of the evidence.
By the Court: The objection is overruled. I'll give the
instruction.
By Mr. Dillow: Defendant by counsel excepts to the ruling
of the Court in giving the instruction for the Co~page 649 r monwealth Numbered 9., and for grounds of
ception assert the same grounds as stated in our
objection.

ex-.

Note: (The Court did not rule on the instruction withheld,
Instruction Number 4., but indicated that he wanted to study
the instruction carefully and rule upon it the following morning.)
By lVIr. Burton: Now, your Honor, there's something in
this instruction which should be added to it: '' And where
any fact.," that should be '' any material fact," not just "any
fact." The word "material'' ought to be in there. It's not
if he proves any fact, just any kind of a fact; any ''material
fnct" and "material'' ought to be inserted.
By the Court: ·wen, that's better, I would say. Of course,
those facts which are not material-and I reckon there are a
whole lot of them in this case, like all others. I think that
should be corrected. Just make it, ''where any material fact
in this case is susceptible * • • ''
By Mr. Dillow: All right; are you g·iving that one?
By tlrn Court: Yes, sir.
By Mr. Burton: vVe didn't object to it, did we1
By Mr. Dillow: That's easy.
page 650 ~ By the Court : Now Instruction B.
By Mr. Boggess: That's taken from the negative side. That instruction is all rig·ht.
By M:r. Burton : I don't think we 're going· to object.
By the Court: I filled in "referred to in Instruction Number A." Is that right7
By Mr. Dillow: Yes, sir.
By Mr. Dillow: Number C offered.
'' C'' was offered by the defendant as offered, and the Court
amended it to conform to the language in Instruction Number 6 for the Commonwealth.
By the Court: I'm going to strike out '' or assisted'' and
put in "and consented." You '11 have the original there.
By Mr. Dillow: If your Honor please, I respectfully submit, sir, that you 're cutting· out language that ought not to
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be eliminated from an instruction on the theory of an aider
and an abettor
page 651 ~
By Mr. Burton: Leave it "advised, assisted
and consented.''
By the Court: I don't want them to be contradictory; so
the only thing I actually rubbed out was the "or,'' and inserted '' and consented.''
By Mr. Dillow: After the word '' assisted t''
By the Court:. Yes, sir. ·
By Mr. DillC>w: And you give it in the modified form to
that extent I ·
By the Court: That's right.
By Mr. Dillow: Defendant by counsel excepts to the ruling
of the Court in refusing the instruction offered by the defendant, and identified as "Number C." It's our contention that
we state as our grounds of exception, that our contention ]s
that the instruction as offered correctly stated tbe law.
By the Court: Now., Instruction D.
By Mr. Snidow: The Commonwealth has introduced in
evidence a statement which the Commonwealth, through its
officers, took from the defendant. '\Ve are simply asking· that
the jury take that statement to be true unless
pag·e 652 ~ there is other evidence in the case to show that
it is not true. That's what we're asking now.
By the Court: Here's the Court's position in it:
Thewhole of the statement has been introduced in evitlencP-. That
statement is made up of several parts; perhaps the Commonwealth is bound by those parts of that statement which they
do not successfully contradict by other evidence, or other facts
in the case. If they can show to the satisfaction of the jm-y
that any portion of the statement made by the defendant is
untrne or improbable, then I think the jury ha~ a rig·ht to
weigh the statement as a whole, and each part of the statement, and give it such weight as they think, under all thefacts and circumstances of the case, it's entitled to.
Now, unde1· this instruction it seem~ to me tli~t it attempt~
to tell the jury that the statement generally is to be considered as true unless the ·Commonwealth shows that it is untrne.
But I say the statement is made up of various and sundry
parts, and an adroit person could frame a confession or statement in such manner as to admit just enough to tie him in
with it, and then make other statements so contradictory to it
that if you had to tTeat the w l1ole thing· as true or tmtrue, then
it would have no value at all.
By Mr. D~llow: . Your ~onor states Rome things correctly,
and some with which I chsagree. In the main, that's what
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the instruction does. It says-and that's the law
page 653 ~ -that the Commonwealth is bound by it unless
·
they have broken it down by the evidence. And
that's what was said in the Bowman case, as a legal principle, and that's what we are saying here. When the Commonwealth introduces it, it introduces the whole, not the part.
By the Court: That's right.
By Mr. Dillow: It introduces every component part of the
paperwriting referred to aH a confession; and the Commonwealth is bound by it., by that confession; it's bound by any
statement that it introduces in evidence in any kind of a. case,
be it murder, rape or robbery, unless there is other evidence
incompatible with it. And it's for the jury to determine on
the whole of the evidence what is incompatible and what is
compatible; and that's exactly what the instruction tells the
jury, and no more.
This racket seems to be "Much Ado About Nothing," as
I construe it. I could be wrong; I have no pride in my opinions. But that's all we have to say in support of the position
we take in that instruction.
By the Court: I think if you '11 doctor up your instruction
to get out of it wl1at appears to me a statement to tell the jury
that you have got to take it all as true unless it's all proved
false,Bv Mr. Dillow: "\Ye offer it in the form in which it is writ..
ten.
page 6G4 ~
By the Court: • * •-then I think it mig·ht be
more acceptable.
By Mr. Dillow: "\Ve offer it in the form in which it is writ~
ten, sir.
By the Court: "\Yell, I'll have to refuse it in that form for
the reasons stated.
By Mr. Dillow: And the defendant by counsel excepts to
the ruling of the Court in refusing to give Tnstruction N umber D offered by the defendant, and says that the instruction
correctlv states the law as it has heen laid down in Virginia.
By tlie Court: Another vice of this instruction is that it
ends up by stating that the Commonwealth cannot take one
part of a statement and leave a part out.
By Mr. Dillow: It can't.
·
Bv the· Court: ,,7 ell, all of it's in.
By Mr. Dillow: "\Veil, it ean 't take one pa rt of it.
By the Court: Tl1ey· can argue that one part is true and
another part impossible.
By Mr. Dillow: Sure, they can. Of course
page 655 ~ they can argue tlrnt the whole thing; is unreasonable and incompatible, and so forth.
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By the Court: Instruction D is refused.
Any objection.to Number EH
By Mr. Burton: That gets pretty close to it. It looks to me
like it's all right, Judge; but let me read it closely. I don't
believe we ought to object, your Honor.
By the Court: E is admitted without one objection.
Number F?
By Mr. Dillow: Counsel for the defendant takes the position that this Instruction Number F correctly state~ the law
and the principle involved; and I don't want us to have anything more to say about that after that. And I think anybody
will concede that if this defendant is not shown by the evidence
to have aided, abetted, counseled, advised~ assisted and that
he was not present for any such purpose, then he is not guilty.
If he was present for the purpose, or whether he was rJI·t~sent
for the purpose or not, if he actually aided and abetted, he
would be guilty; and then the instruction doesn't tell the jury
anything but that. And I submit it's a proper instruction,
and I have no further contention to make about it.
By l\Ir. Boggess: "\Ve submit that the words
page 656 ~ "for that purpose" is misleading a!-1 applied to
the facts in this case. The fact that he was present aiding, abetting·, counseling, advising and so forth, is sufficient; but when linked with it is the statement that he has
to be present for tl1e purpose-for that purpose-would lead
the jury to believe that he had to be there to commit .murder
or help commit murder pursuant to a plan-or having gone
there for that purpose. Tl1c facts in this case dou 't show any
such a state of affairs. The husband said, "I ·was sitting- at
home on my settee; I was in the room with my wife there and
she was sitting· in a chair; my brother came in and shot her,
and I helped dispose of her." Now that doesn't conceive of
any idea of a purpose ; he was just there in a home where he
had a rig-ht to be. And there's no evidence of any purpose
in it, and we don't have to prove that he was tllere for that
purpose. Murder, as I say, can be committed in the twinkling
of a lcg·al eve, just like a wink.
By Mr. Dillow: I said I wouldn't say anything else., but
let me get this reason in there. "\Ve say in this case, ''Yee ;
I was there. But I ,vasn 't there for any illegal purpose; I
was where I had a right to be. I bad no other purpm,e in being there. I did not aid and abet; and if I was not there for
the purpose of aiding and abetting; in the commission of this
crime, and I didn't aid and abet in the commission of 1-his
crime, you can't lay your hands on me." That's all tbe instruction does.
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By Mr. Boggess: Save for the words ''for that
page 657 } purpose/'-with that struck out the instruction
would be correct.
By the Court: The inclusion of the words in this Instruction F "for that purpose" would indicate a preconceived plan
to set the stage for this murder. And it's my thought that
that would be applicable under a state of facts that would
support it; but in the instant case we have the defendant at
home, in his living room, and whether he was present for the
purpose or not, if he did aid and abet in the murder of'the deceased, he would be guilty.
By Mr. Burton : The Court's exactly rigllt.
By l\Ir. Snidow: Your Honor has given an instruction already limiting this case to murder in the first degTee. The
charge ag·ainst this defendant is here that this murder was
wilfully, deliberately and premeditatedly done because that's
what is murder in the first degree.
By Mr. Dillow: That's right.
By :Mr. Snidow: Now then, here's an instruction which we
offer, and what you 're striking out there goes to that very
proposition; before he can be guilty of murder in the first
d'egree l1e must have wilfully, deliberately and premeditatedly
planned the thing and purpose to do it. That instruction perfectly states the law.
page 658 }

Note: (The Court amended the instruction.)

By Mr. Dillow! On line 4 you're striking out the word
"and,'' after "advising," and putting in "or f"
By the Court: Ycs. And on the last line I'm substituting
for the word "and'' at the beginning of the line, and using
the word "or.''
By M:r. Dillow: And YQU give it in that modified form t
By the Court : Yes; and I'm giving it in that way.
By l\Ir. Dillow: Defendant by counsel excepts to the ruling
of the Court and in the refusing to give Instruction Number F
as offered by the defendant, the Court having modified the instruction, for the reasons stated. It was modified by the striking out of the word "and" in line 4 after the word '' advising,'' and inserting the refore tlie word ''or;'' aucl in the
amending- of the instruction on the last line by striking out
the word "and" before the word "was.," and substituting
there the word "or," and except for the reasons stated in our
discussion of the instruction.
'
By 1\1:r. Boggess: Instruction Number G not objected to.
By the Court: Instruction G received and granted without objection.
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page 6-59

~

Note: (After a lengthy discussion pertaining
to Instruction H offered by the defendant> the
fallowing occurred:)
By the Court: Let's get back to the Ii1struction. I think
the instruction is objectionable as tendered. The objection
might be cured if the instruction is redrafted, these two statements include"d; but with a further statement that these two
isolated facts of evidence should be considered along with all
of the other evidence and facts in the case by the jury in arriving at its v.erdict.
By Mr. Dill9~: May I inquire, sir, then do I understand
you to say· that the principle embodied in the instruction in
the main, is a correct principle, and that your Honor will give
that instruction if added to it is the statement that the jury
shall consider those instances along with all of the evidence
in the case? Is that what I understood you to say?
By the Court: I don't know whether it would be correct or
not; but I am of a mind to give it in that form.
By Mr. Boggess: All right.
By Mr. Dillow: All right, sir. I'll take tl1e insirnetion
and draft one in the light of your Honor's observation, and
I'll withhold our exception to your refusal to give it until
we have done that.
page 660 ~ By the Court: I think this Instruction I will
have to be refused.
By Mr. Dillow: We except to the refusal of the Court to
give the Instruction on the ground that it correctly states the
law; that regardless of wliat his act may have been in concealing the crime, or in the disposal of the body of the deceased, should not be considered by the jury in this case because he cannot be indicted for, tried or convicted of being an
accessory after the fact; and if he concealed it after the actual
killing, if he concealed it, he couldn't be prosecuted for it, and
this jury cannot consider it if he assisted in the clispoRal of
the body of the deceased. That makes no difference under
this indictment, and the jury can't consider it.
By the Court: That's presupposing the fact that he's not
guilty of an aider or an abettor of the fact itself. Instruction
I refused.
By the Court: In Instruction J, put the word ''of" in between ''feeling" and "passion.''
By Mr. Burton: That's telling the jury what to do. J submit it's humanly impossible for any person to do it.
By Mr. Dillow: That make it all the more reapage 661 ~ son, if your Honor please.~ why in this kind of a
case where a man pleads not guilty and defends
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himself against what is an atrocious thing, that this jury particularly ought to be admonished by solemn language from
the Court not to be influenced in your determination of this
case by any feeling of passion or prejudice growing out of
what you may have seen or heard in this case.
By l\fr. Burton: He's thinking about the que8tion of wlwn
you qualify a juror, when you ask him on his ·voir clire if he
has any passion or prejudice or feeling in the matter. But,
my Lord, after he's heard all the evidence introduced in the
trial of a case-I don't care where, whether it's in this case
or what kind of a case it's in-then you can't tell him he don't
have any. In other words, he doesn't lrnve any mind at all.
By the Court: ·well, let's adjourn court now aud recess so
the jury can leave. I still haven't passed on that reasonable
doubt proposition. I will in the morning.
Note: (Then and there, at 6 :20 o'clock p. m., the seventh
day of the trial was concluded, Monday, l\Iay 2nd, 1949, and
court was adjourned at this time to reconvene the following>
day at 9 :00 o'clock a. m.)
EIGHTH DAY OF TRIAL.
Note: ( Court reconvened, pursuant to adjournment, at
9 :00 o'clock a. m., Tuesday, May 3rd, 1949.)
Present: ( Same parties as noted on tho first day of trial.)
page 662

~

By Mr. -Burton: We seriously object to that
instruction.
By l\ir. Boggess: That's not for the jury to say in a case
of this kind.
By the Court: If-of cour8e, that's a true statement of the
law if it would apply to the facts in this case. I '11 have t.o
refuse tlmt instmction. ,vhat will you number tlrnU ··well,
number this one '' K.''
By l\Ir. Dillow: Exception, your Honor, to the refusal of
Instruction K.
By Mr. Suidow: ConnF.el for the defendant excepts to the
ruling of the Court in refm;ing to give Tnstmction K whfoh
reads: '' The Court instructs tl1e jury that in Virginia the
killing of a human being is presumed to he murder in the
second degTee and the burden is upon tlle Commonwealth to
elevate the offense to a higher degree,'' for the reason that
this is the unquestioned ln w in Virginia and ought to he giYen
in this case.
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By Mr. Dillow: Now, if I'm correct in my bearings, we
were qn "J'' at the recess moment yesterday?
By the Court : Yes, sir.
.
page 663 ~ By Mr. Dillow: \Ve haven't any further comment to make upon the instruction as offered.
By Mr. Boggess: vVe interpose the same objection we did
yesterday. You 're trying to tell the jury something virtually
impossible. It's beyond the province of the court to tell them
they shouldn't be influenced in any manner, plus any feeling
or passion or prejudice growing out of anything· you beard or
have seen during the trial of this case. On their vofr rlire
they said they could come into the box free from feeling· 0r
passion or prejudice, prepared to give a fair and impartial
trial to both the Commonwealth and the defendant. Whatever evidence has been introduced, has been introduced properly under the rulings of the Court; therefore that type of
instruction is entirely misleading and beyond the province of
the Court.
By the Court: Of course the purpose of evidence is to
move the jury, whatever they may believe; and the purpose
of this instruction is to tell them thev must not be moved or
influenced in any manner whatsoever:
By Mr. Dillow: If your Honor please, let me say there that
we have all read a lot of criminal cases, and we have all read
a lot of murder cases-and maybe I just don't understand
them; maybe I don't understand the lang·uage-but I have
been taught ever since I opened a first text book
page 664 ~ that a jury in a criminal case ought not to· be allowed to be influenced in their minds in the consideration of a criminal case by bias or pr~judiee of any kind,
and that a verdict in a criminal case ought to be lmsecl on the
evidence produced befor~ the jury free from passion, bias or
prejudice.
There are a lot of thing·s which have gotten into this case
which., it's true, the Court has permitted to be introduced in
evidence; but they are things of a character which, of themselves, are calculated-unless one be guided with great care
and caution-calculated to do just that thing. And all that
instruction says is, that in their deliberations and consideration of this case that you are, as a jury, to be guided solely
and only by the evidence and the law, and thatBy the Court: vVell, all right, to that point.
By J\Ir. Dillow: Yes. And that you should not permit
yourselves-you say to the jury, "Gentlemen, in the consideration of this case you a re to be guided solely and only by
the law and the evidence; the law as I have given it to vou,
the evidence as you have heard it. But in that, gentlemei1 of
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the jury, you 're told not to permit yourselves to be influenced
by passion or prejudice against this defendant, which passion
or prejudice might grow out of something which ~Tou have
seen or heard."
Verdicts in criminal cases are supposed to be
pag~ 665 } based on the law and evidence, not upon passion
or prejudice.
By the Court: ,vhat's the purpose of evidence if it isn't
to move the jni·y?
By l\fr. Dillow : It's not to base a verdict upon passion or
prejudice, if your Honor please. It's to move them, of c.ourse,
it's to affect them. And you might call it foolish., if you want
to use that word-my friends have said that you 're telling the
jury to do something that is impossible for them to do. It
isn't any such thing. You can at least tell them. All juries
pay attention to what the Court says, either for the Commonwealth or for the accused. I have seen occasions-and
you have too-when it was perfectly apparent that a jury disreg·arded everything everybody told them about every sub. ject. But I submit that that's not only right in any criminal
case, but it's peculiarly true in this case.
By tl1e Court: I think this Instruction J will have to be
rejected.
By Mr. Dillow: The defendant by counsel excepts to the
ruling of the Court in refusing to give Defendant's Instruction J for the reasons stated in our comment upon the instruction.
By the Court: All right, gentlC'men, say what you wish to
sav about Instruction L.
page 666 ~ By Mr. Burton: Vl ell, part of it, Judge, I think
is all right. Listen here, when he ends it up down
l1ere, be says, "and a verdict ought to be based on the evidence produced before the jury.'' But listen to these latter
lines, ''free from passion, bias or prejudice.'' Now, I say
again, he's asking that jury to do something· that's humanly
impossible. If he '11 strike out all those purely argumentative things, if he'll strike out that last "free from passion,
bias or prejudice." ,vhat do you think of it, John?
By Mr. Boggess: It would be all right, I guess.
Just
purely argumentative; the whole thing.
By Mr. Dillow: If your Honor please, in the language of
the representatives of the Commonwealth in this case, if
they're correct in saying that it's impossible for this jury to
render a verdict free from passion, bias or prejudice we had
better withdraw a juror and declare a mistrial in this case,
because Mr. Burton just remarked it was impossible for a
jury to do that.
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By the Court: This instruction is in better form. It
doesn't say "you must not," it says you "should not be moved
by bias, passion or prejudice.'' That's getting closer to it.
You have here they are to be guided solely by the evidence
and should be under the law.
page 667 ~
By Mr. Dillow: That?s right.
By Ivlr. Boggess: I think his Honor's head is
level.
By the Court: '' Solely hy the evidence which has been
produced and the law.'' I think I'm going· to give that one
as corrected there. (Instruction L, as amended, given by the
Court.)
By the Court: I'm giving Instruction l\I with the amendments making it conform to the language of the previous instructions.
By Mr. Dillow: Your Honor, there was an instrnction tendered yesterday afternoon on this subject about the statement
of Ralph ·4. Newberry upon which you expressed some misgivings. The other instruction along that line was "D."
By the Court: That's right.
By Mr. Dillow: \Vhat was it your Honor said about the
one offered yesterday?
By the Court: ~tilmt instruction told the jury the Commonwealth was bound by that statement. As I stated yesterday,
that statement was made up of several different portions,
and it's my thought that the Commonwealth is bound by such
of those statements as are not contradicted or shown to be
.
untrue by evidence or which the jury may believe
page 668 } to be impossible, or what is the other wordf-incompatible..
Note : (Instruction N tendered to the Court.)
By the Court: They can take that thing categorically dowu
there and say, they can arg·ue with tI1e jury that the-' first portion of it is correct, tbat the second part of it is incorrect because as shown by the evidence it would be impossible for it
to happen in tlrnt manner. Now tlle jury has the right to
believe as they wish with reference to the whole statement,
or any part thereof. That's my thoug·ht on the subject.
By Mr. Burton: Tlmt 's exactly right. \Ye object to this
part, and if you strike that out, so far a8 we 1 re concerned, I
think it may be given. But we want it struck out of this state·
ment, just exactly, and I qupte: ''Now the Court here tells
the jury that the Commonwealth cannot take one part of this
state~ncnt and leave a part of the i-iaicl statement out." Now,
if you strike out that, it makes sense and would probably be.
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proper; but certainly it doesn't make sense there, and he's
still trying to confine us; and your Honor can see it.
By Mr. Dillow : I 8uggest this, Judge. It seems to me,
your Honor has an opinion about it. We '11 offer it as it is
written. Now you may amend it.
By the Court: I '11 refuse it as tendered.
page 669 ~ By Mr. Dillow: Now you have refused it. Suppose you do it this way: "Now the Court here
tells the jury-" now strike out, "that the Commonwealth
cannot take one part of this statement and leave a part of tho
statement out.''
By the Court: That should come out.
By Mr. Boggess: Not ''here tells them." It should be
'' instructs them.''
By the Court: This is all right, "tells them that they
should consider tbe whole of the said statement together with
all the other evidence in this case.'' But I think they should
be further told that they have a right to accept or reject any
portions of that statement and give it such weight as in their
judgment it is entitled to. · But we just want to get a proper
instruction in here whether it be that the Commonwealth gives
it or the defendant gives it. You 're just stoppinp; here ''you
should consider the whole of the said statemenU ''
By Mr. Dillow: "* • * together with all the evidence in the
case, and from all the evidence in this case, if the Commonwealth has not proved the guilt of the defendant, then he is
entitled to an acquittal.''
pag·e 670 ~ By the Court: But "from all the other evidence in this case.''
By Mr. Dillow:
ell, "with all the other evidence in the
case." You put ''other" in there.
By the Court : And add after defendant '' beyond every
reasonable doubt.''
By Mr. Dillow: The defendant by coum,el excepts to the
ruling of the Court in refusing to give Defenclant 's Instruction N as tendered upon the ground that the instruction correctly states the law of this ca~e, and the instruction as originally offered properly states the law of this case.
By the Court: Instruction O looks an right to me, except
you 're in effect asking the Court to tell the jury that there's
nothin~: but circumsfantial evidence in this case.
By Mr. Dillow: No; I'm not doing any such thing·, if your
Honor please.
Bv tl1e Court: "\V ell. YOU sav here to be careful with it and
it
not justify a conviction-
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By :Mr. Dillow: That's right.
Bv the Coud: -unless the circumstances are
of ;uch a character and tendenc.y as to produce
in a fair and unprejudiced mind.
By Mr. Dillow: "\Vell, I'm talking about circumstantial
evidence alone. That's not asking the Court to tell the jury
that's all that's in this case. I'm asking the Court to tell the
jury how to deal with circumstanceA.
·
By the Court: vVell, you 're having the Court to Ray that
these circumstances can't be believed unless they bring them
to a moral conviction of his guilt.
By Mr. Dillo,,·: I don't so understand the instruction.
By the Court: That's the way that I see it.
By Mr. Burton: Yes; that's the vice of it.
By the Court: I think it could be cured by saying "unless
the circmmstances taken with the other evidence are of suc-h
a character.''
By Mr. Dillow: V{ ell, I have offered it, your Honor;
amend it as you see fit.
page 672 ~ By the Court : ·well, I'm going to amend it.
Bv !fr. Dillow: After the word "circumstances,'' you 'r~ going to add '' connected with other evidence¥''
By the Court : Yes, sir.
By l\Ir. Dillow: The defendant by counsel except to the
ruling· of tlie Court in its refusal to give Defendant's Instruction O as originally offered, and to the action of the Court
in amending· the instruction, upon the grounds stated in the
discussion by defendant's counsel.
By the Court: Now Instruction P.
By Mr. Burton: Now, your Honor, the Commonwealth objects to this Instruction P because up bere he says, and I
quote: "in which said indictment each of them are charged
with the murder.'' They were jointly charged, and we think
the word "joint" should be in the first part of that instruction; in other words, between "the" and "murder" tbe word
''joint'' ought to be inserted.
Novr1", when you come down to the second paragraph of that
instruction it singles out testimony which is not proper; it's
very misleading and confusing, and it tries to point out that
if they-if he helped to conceal the body that that haRn 't p:ot
anything to do with it; or that the fact that the
page 673 ~ head was cut off doesn't have anything to do with
it. We've argued that in about half a dozen otl1er
instructions here, and I don't tliink it is necessary to go over
all that again. But that instruction misleads this jury; absolutely does.
page 671

~
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By l\Ir. Dillow: The instruction might be improved in that
regard; but I understood your Honor yesterday to say that
the instruction which I offered, identified as "H'', would have
to be changed before you could give it. Now, maybe I've not
written this correctly, but tho principle involved is what I am
after, not the verbiag·e.
By the Court: I don't recall right now exactly what I had
to say about it.
By Mr. Dillow: "\Vell, ut least I gathered from you that I
had bettor do some more writing; which I have done.
By l\I r. Boggess: Dog if you haven't!
By Mr. Dillo-w: I may not have done it correctly, but I've
got tho right principle involved.
By the Court: You 're picking out isolated facts.
By Mr. Dillow: I don't mean to dispute your word, but
I'm not picking out anything that's isolated. Don't let anybody try to tell me that tho killing of this woman
page 67 4 ~·and the cutting off of her head is any isolated faet
in this case; nor the burning 9f her head is any
isolated fact in this case; nor the loading of her body or hauling upon that mountain is any isolated fact in this case.
That's all we have heard from the Commonwealth since they
l1ave started tuning· up in this case; and that's the last breath
that will be breathed in this case. No, sir; they're not isolated facts.
.
By the Court: But they 're all facts to be considered by
the juryBy Mr. Dillow: Sure they are.
By the Court: -in arriving· at their verdict.
By Mr. Dillow: Sure they are. But they're not enough.
By Mr. Boggess: When related 7
By Mr. Dillow: I haven't said they 're not enough when
related. Our theory of this matter is if _Ralph Newberry had
nothing· to do with the killing of the woman, and had nothing
to do with cutting her bead off, and had nothing to do with
the murder, that the fact that Samuel Newberry or somebody else may have cut off her head while she was dead or
alive, and the fact that be helped to take her body up on the
mountain or knew her head was burned-although
pag-e 675 ~ the instruction doesn't say that-that that
standing alone cannot convict Ralph Newberry.
But the jury shall take all the evidence, as this instruction
says, and weigh it and consider it.
The instruction, as the defendant's instruction, shows a
great deal more consideration for the Commonwealth than
it ordinarily would, because we wind it up by saying·, ''by the
whole evidence in this case you must believe, beyond a rea-
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sonable doubt, that Ralph A. Newberry either killed her or
assisted somebody else in killing her.''
By the Court: You· have got in here too it's not enough for
them to prove that the head was cut off by Samuel L. Newberry, either while she was alive or dead. I don't know what
the jury is going to believe on that. The Commonwealth
should prove that Ralph helped Sam. You mig·ht strike that
out and ptlt ·r, that Samuel L. Newberry and Ralph A. Newberry con~ealed the killing by hiding the dead body.' '
By Mr. Diilow: The defendant by counsel excepts to the
ruling of the Court in refusing to give Instruction Number P
in its original form, and to the action of the Court in amending the instruction to the extent shown, upon the same
grounds as stated in my discussion of the law embodied in
that instruction.
The defendant by counsel excepts to the ruling of the Court
.in refusing to give Defendant's Instruction Q. vVe submit
that the instruction correctly states the law,. that the Commonwealth is bound by the statement of Ralph A. Newpage 676 ~ beny which the Commonwealth introduced as eYidencc in this case; and that unless it is shown by
the evidence to be incompatible, it must be taken as true.
The defendant by counsel renew their objections and exceptions to the ruling of the Court in giving Commonwealth's
Instructions Number 1, 3, 5, 6, 7, 8, and 9. Instruction Number 1 is not-For grounds of exception the defendant's counsel says that Instruction Number 1 is not a proper instruction
to be given in this character of the case.
Instruction Number:~ incorrectly states the law. The Commonwealth appears to be dealing with this case as a case of
murder in the first degree, and it's necessary in that character of a case to prove a motive; and the Court tells the jury
that the reverse of the proposition is the law.
There's no evidence in this case to justify the giving of
Instruction Number 5 for the Commonwealth; nor evidence
upon which to base Instruction Nnmber 6 as offered by the
Commonwealth and given by the Court.
There is no evidence upon wl1ich to base Commonwealth's
Instruction Number 7. That each and every one of the instructions offered by the Commonwealth and given by the
Court, and here referred to, do not properly state the law.
And that Instruction Number 8 specifically state8 the law incorrectly.
By Mr. Burton: Your Honor, we'll withdrawn Number 4.
By the Court: AU rig·ht.
page 677 ~ In your argument I waut you gentlemen to confine yourselves strictly to the law and the evi-
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deuce. If you have any objections to argument of counsel,
make them to the Court; and I'll ask counsel who is at that
time arguing to cease until the objection can be stated. Please
do not address remarks to eac~ other during the argument.
page 678

~

INSTRUCTIONS.

Commonwealth's Instruction No. 1 ( Granted as offered) :

'' The court instructs the jury that all of the instructions
in this case are the instructions of the court and they must
be considered as a whole by the jury in arriving at a verdict
in this case. ''
Com·monwcalth's Instruction No. 2 (Refused):

"The court instructs the jury that a jury in the trial of a
criminal case is not the judge of the law, cont.rary to th~ instructions of the comt. But it is the· dutv of the court to
instmct the jury upon the law of the case, and it is the duty
of the jury in the trial of tlJis case to follow th~ instructions
of the court upon the law of the case.''
C onimonwealth 's 1nstruct·ion No. 3 ( Granted as

offcred) :

''The comt instructs the jury that in order to establish the
charge of ·murder against the defendant, Ralph A. Newberry,
it is not necessary for the Commonwealth to prove tlle motive
of such murder.''
Commonwealth's fosfrucfion No. 4 (TV-ithdrawn):
Conimonwealth's lnstmctfon No. 5 (Granted as olferP.d):

'' The court instruct~ the jury that principals in the first
degree in every murder or other crime arc those who are the
actors or actual perpetrators of the crime, tl1ose who are the
immediate perpetrators of the act; that principage 679 ~ pals in the second degree are those who did not
with their own lrnnds commit the act, hut were
present aiding., iuciHng aud abetting it. It is not nceessary
in order to make a person a. principal in the second degree
that he actually participnt.e i~1 the commission of the crime.
The test as to whether or not he is a principal or not in the second degree is, was he encouraging-, inr.iting, or in some manner offering aid or consent to the crime. A person present
lending countenance or otherwise aiding, while another does
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Comrnonwealth 's Instruction No. 6 ( Granted as amended) :
"The court instructs the jury that if you believe from the
evidence in this case, beyond a reasonable doubt, that Samuel
L. Newberry, feloniously, willfully, maliciously, deliberately,
and premeditatedly and with malice aforethought, killed Mary
Katheryne Newberry in Bland County, and that the defend.:
ant, Ralph A. Newberry, was present, aiding abetting, counseling,, advising and consenting to said crime, that both Samuel
L. Newberry, and the defendant, Ralph A. Newberry, are
equally guilty of murder in the first degree in this case.''
Commonwealth's Instritction No. 7 (Granted as olfered)

~

'' The court instructs the jury that if you believe from the
evidence in this case, beyond a reasonable .doubt
pag·e 680 ~ that the defendant, Ralph A. Newberry, at the
time and place alleged in the indictment, unlawfully, feloniously, willfully, deliberately and maliciousy and
.premeditatedy, .and with malice aforethought, killed the deceased, Mary Katheryn Newberry, and if you shall further
believe from the evidence bevond a reasonable doubt that the
killing on the part of the said defendant, Ralph A. Newberry,
was without justification, excuse, palliation or alleviation.
then vou are instructed as a matter of law that the defendant, Ralph A. Newberry, is guilty of murder in the first deg-ree as is charged in the indictment in this case.'·'
Commonwealth's Ins~r'ltcfion No. 8 (Granted):
"The court instructs the jury that one charged with crime
may be convicted upon circumstantial evidence alone, or upon
circumstantial evidence connected with other evidence, if the
jury believe beyond a reasonable doubt from such circumstantial evidence, or from such circumstantial evidence connected with other evidence, that the person so charg-ed is
guilty of the crime alleged against him in the indicfment;
therefore, the court instructs the jury in this case that they
have the right to convict the defendant, Ralph A. Newberry,
upon circumstantial evidence alone, or upon circumstantial
evidence coupled with other evidence, if the jury from such
circumstantial evidence or from circumstantial evidence connected with other evidence, believe the guilt of the defendant

J
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beyond a reasonable doubt. And the court further instructs
the jury that circumstantial evidence is not only
page 681 ~ competent evidence but is sometimes the only
.
mode of proof, and, therefore, if the jury believe
from the evidence and circumstances in this case, beyond a
reasonable doubt., that the defendant, Ralph .l\.. Newberry, at
the .time. and place alleged in the indictment, unlawfully, feloniously, willfully, deliberately, maliciously and premeditatedly,
and with malice aforethought, killed Mark Katheryn Newberry and that the killing on the part of the said defendant,
Ralph A. Newberry was without justification, excuse, palliation or alleviation, then you are instructed as a matter of law
that the defendant, Ralph A. Newberry, is guilty of murder
in the first degree as is charged in the indictment in this case.
If you shall believe from the evidence in this case, beyond a
reasonable doubt, that Samuel L. Newberry, at the time and
place alleged in the indictment, unlawfully, feloniously, willfully, deliberately, maliciously and premeditatedly and with
malice afor~thoug·ht killed Mary Katheryne Newberry, and
if vou shall further believe from the evidence that the defendant, Ralph A. Newberry, was present at the time that
Samuel L. Newberry killed Mary Katheryn Newberry and if
you shall further believe from the evidence, that the defendant, Ralph A. Newberry, was encouraging·, inciting, or in
some manner offering aid and consent to the crime, and that
the killing on the part of the said Samuel L. Newberry was
without justification, excuse, palliation or alleviation, then
you are instructed as a matter of law that the defendant.,
Ralph A. Newberry, is guilty of murder in the first .degree
as is charged in the indictment in this case.''
page 682} Commonweath's Instruction No.
fered):

9.

(G1·ante<l as of-

'' The court instructs the jury that if you believe from the
evidence in this case beyond every reasonable doubt that the
defendant, Ralph A. Newberry, is guilty of murder of the
first degree, you shall say so and by your verdict fix his
punishment at death or by confinement in the penitentiary for
life or for any term not less than 20 years.
If you find the defendant, Ralph A. Newberry, not guilty,
~ h a l l say so and no more.''

Defendant's Instritction A (Granted as amended):
'' The Court instructs the jury that the def.endant, Ralph
A. Newberry, stands before you presumed to be innocent un-
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til his guilt has been proved by the evidence in tllis case beyond every reasonable doubt. The burden to prove his guilt
is upon the Commonwealth, and this burden continues on the.
Commonwealth throughout this trial and never shifts. The.
presumption of the innocence of Ralph A. Newberry, the defendant, is so strong that not only is he entitled to the benefit
of the presumption of innocence, but if there should be. any
doubt in the ,mind of any member of the jury, this presumption is sufficient to turn the scale in his favor, and it. is not
enough that the evidence creates a suspicion or
page 683} probability of guilt, but the evidence must go fnr-:ther and exclude every reasonable hypothesis except his guilt; and where any material fact proved in this
case is equ~ly susceptible of two interpretations, one of which
is consistent with the innocence of the accused, the jury should
not arbitrarily adopt the interpretation which might incriminate him.'' ·
Defefldant's 11-is.truction B (Grauted as offered):
'' The Court instructs the jury that the failure, of the :Commonwealth to point out and prove who actually killed Ma 1~y
Katheryne Newbefry, or the failure of· the defendant, Ralph
A., Newberry, to _actually point out ~nd prove the guilt of
some othei· person shall not be allowed by you. to pr~judice in
any way the presumption ,of i1:1nocence in favor of the defendant, Ralph A. Newberry, referred to in I1Jstruction Number 4,
bnt the jury must be satisfied from the evidence, and .the evidence alone, of the guilt of the def enclant, Ralph A. New berry,.
be:yond all reasonable doubt, and any conclusion of guilt mn:st
be proved and supported by credible evidence beyond every
reasonable doubt and cannot rest upon c.onjecture or suspicion, nor can tJw failure of the defendant, Ralph A. Newberry, to give any reasonable explanation of bis conduct he
enough to convict him in tl1is case. 1 '

Defendant's Instruction C (Grantf'd as amended)~

"The Court further instructs the jury that under the Inw
of this case it makes no difference how the depage 684 ~ ceased, Mary Katheryne Nciwberry, waf: killed,
whether she was shot in the head and tben decapitated, or that she was decapitated while she was still alive,
for under tl1e law in this case the burden is still on the Commonwealth to produce before this jury the evidence to prove
beyond every reasonable doubt that Ra]ph A. Newberry was
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not only present when Mary Katheryne Newberry was killed,
but the Commonwealth must go further and prove by the evidence in this case beyond every reasonable doubt that he
actually aided., abetted, counselled, advised, assisted and consented in the actual killing. And the Court further tells the
jury that you cannot guess or speculate as to what, if anything, Ralph A. Newberry may have done, or what he may
have failed or neglected to do, but before you have any right
to convict the defendant, Ralph A. Newberry, in this case,
the Commonwealth must produce before this jury evidence to
establish his g·uilt beyond every reasonable doubt. And if
the Commonwealth has failed to do this, then this jury should
return a verdict of not guilty."
Defendant's Instruction D (Refused):

'' The Court instructs the jury that the Commonwealth has
introduced into this case the paper called in the evidence the
confession of the defendant, Ralph A. Newberry; Now the
Court tells the ju:ry that they shall take this alleged confession to be true unless the Commonwealth has shown bv the
evidence in this case, beyond all reasonable doubt, that ifary
Katheryne Newberry came to her death by 80me other means
or in some other way than in the said alleged conpage 685 ~ f ession set forth ; In other words, the Commonwealth is bound by that alleg<.!d confession unless
it be shown by the evidence beyond all reasonable doubt that
the said statement is not true; and the Cormnonwealth cannot
take one part of the said statement and leave a part out, but
the whole statement shall be considered together."
Defendant's lnstnt,Ction E (Granted

a,,c;

offered):

"The Court further instructs the jury that even though
they should believe from the evidence in this case that the
defendant, Ralph A. Newberry, was present at the time and
place when Mary Kathe_ryne Newberry was killed, and that
he saw her killed, yet _tlie Court further tells the jury that his
mere presence is not sufficient to render him guilty under the
law of this case, but in order for him to have been guilty,, it
must have been shown bv the evidence in this case hevond all
reasonable doubt that
actually did something sbo~rin~ his
consent to the felonious purpose of another, and that he consented to such felonious purpose and contributed to its execution.''

he
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Defendant's Instruction F ( Granted as aniended) :

'' The Court further instructs the jury that the mere presence of the defendant, Ralph A. Newberry, when Mary Kathcrync Newberry was killed, even if he consented thereto, if he
was not aiding·, abetting, counselling or advising, ·or was not
present for that purpose, it is not sufficient to
page 686 ~ make him guilty as charged in the indictment in
this case ; so that if you should believe ~rom the
evidence beyond a. reasonable doubt that Mary Katheryne
Newberry was killed in the presence of the defendant, Ralph
A. Newberry, you cannot convict him of the offense charged in
this case unless the Commonwealth has proved by the evidence in this case, beyond all reasonable doubt, that he aided,
abetted, counselled or advised in the commission of the crime,
or was present for that purpose."
Defendant's Instruction G ( Granted as offered):

"The Court further instructs the jury that if they shall believe from the evidence that no motive has been shown hy the
evidence to move the defendant to kill his wife, that then the
absence of such motive is a circumstance which the jury
should consider in his favor."
Defendant's Instruction Il (Not contained in papers):
Defendant's lnstriwtion I (Refused):

"The Court further instructs the jury that any act or conduct of the defendant., Ralph A. Newberry, after the actual
killing, in concealing the crime, or in assisting in the disposal
of the body of the deceased, is not to be considered by the
jury in this case.''
page 687

~

Defendant's Instruction J (Refitseil):

"The Court instructs the jury that in all your deliberations
and consideration in this case you are to be guided solely and
only by the evidence and the law, and the jury must not permit itself to be influenced in any manner whatsoever by any
feeling of passion or prejudice growing out of anything which
you have heard or seen during the trial of this case.''
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(Refused):

'' The Court instructs the jury tba t in Virginia the killing
of a human being is presm~1ed to be nrnrder in the second
degTee and the burden is upon the Commonwealth to elevate
the offense to a higher degree.''

Defendant's Instruction L ( Granted as amended):
'' The Court further instructs the jury that in all your consideration and deliberations in the trial of this case, that you
ought to be guided solely and only by the evidence ,vhlch has
been produced and the law. It is upon that evidence and that
evidence alone, and the law, that your verdict in this case
should be based. Passion, bias or prejudice should never be
.allowed to influence the mind of any juror in his consideration of a criminal case, and a verdict ought to be based on
the evidence produced before the jury, and the law, free from
passion, bias or prejudice.''
page 688} Defendant's Instruction M (Granted as a mended):
1

"The Court further instructs the jury that any act or conduct of the defendant, Ualph A.. Newberry, after the actual
killing ,of Mary Katheryne Newbetry, by way of concealing
the crime, or in his failure to report the commission of the
.crime, or in his assisting in hiding the body in Walker's Big
Mountain cannot, under the law of this case justify this jury
in convicting the defendant Ralph A. Newberry of the crime
of murder unless vou believe from all the evidence in this
case beyond every "'reasonable doubt, that the said defendant
Ralph A. Newberry actually murdered the deceased Mary
Katherine Newberry, or that he aided, abetted, counselled, advised, assisted and consented in killing her.''

Defendant's lnstruct-io·n. N (Granted as amended):
"The Court further instructs the jury that the Commonwealth has introduced as evidence in this case, the paper referred to in the evidence as the statement of the defendant,
Ralph A. Newberry; Now the Court instructs the jury that
you should consider the whole of the said statement tog·ether
with all the other evidence in this case, and from an the evidence in this case, if the Commonwealth has not proven the
guilt of this defendant Ralph A. Newberry, beyond every reasonable doubt, then it is the duty of this jury to find him not
guilty of the charge contained in this indictment.''
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page 689 ~ Defendant'.'> Instruction O ( Granted as mnended):
''The Court further instructs the jury that circumstantial
evidence must always be scanned with great care and caution,
and can never justify a verdict of guilty, especially of an
offense the penalty of which may be death, unless the circumstances connected with other evidence are of such a character
and tendency a~ to produce in a fair and unprejudiced mind
a moral conviction of the guilt of the accused beyond every
reasonable qoubt, and unless this jury shall believe from nil
the evidence in e this case tlrnt each and every circumstan~e
essential to the conviction of the accused has been proved by
credible and competent evidence beyond every reasonable
doubt, then this jury o_ught to find the defendant Ralph A.
Newberry not guilty.

Defendant's Instruction P ( Granted as amended}:
"The Court further instructs the jury f.hat the indictment
in this case is a joint indictment against tlle defendant Ralph
A. Newberry and Samuel L. Newberry, in wllich said -indictment each of them are charg·ed with the joint murder _of l\fory
Katheryne Newberry. Therefore, the Oourt instructs the
jury that before the Commonwealth is entitled to a conviction
of murder in this case against Ralph A. Newberry,, the Commonwealth must prove. by the evidence in this case, b(lyond
every reasonable doubt, that Ralph A. Newberry either killed
Mary Katheryne Newberry, or that I1e aided, abetted, counselled, assisted and consented in the killing by anotller. J n
arriving at yonr verdict in tl1is case, you shoulrl
page 690 ~ give consideration to all the evidenre.
And the Court fnrtller tells the jury that it is
not enough for the Commonwealth to prove in this case 1lrnt
tlle head of Mary Katheryne Newberry was cut off from her
body either while she was alive, or after she was dead, 11or is
it enough that tlle Commonwealth sI10uicl prove tlrnt Ralph
A. Newberry and Samuel L. Newberrv concea]ed tlw killin_g·
by hiding the dead body on ,valker's Bi_g- l\founfoin. The for.\'"
should weigh and consider all tl1e evidence in this caRc. arnl
unless the Commonwealth has proved tile guilt of Raipl1 A.
Newberry, by the whole evidence in this case· beyond a rea-;onabie doubt, then the jury should find the defendnnt Ralph .A.
Newberry not guilty of the charge in tl1e indictment in this
case .. ''
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Defendant's Instruction Q (Refused):
"The Court instructs tLe jury that the Commonwealth has
introduced into this case the paper called in the evidence the
confession of the defendant, R.alph A. Newberry: N"ow the
Court instructs the jury that they shall take this alleged confession to be true unless the Commonwealth has shown by the
evidence in this case bevond a reasonable doubt that Katherine Newberrv came td her death bv some other means or
in some other· way than in the sail alleged confession sot
forth; in other words, the Commonwealth is bound by that
alleged confession unless it has shown by evidence beyond a
reasonable doubt that the said statement is not true; and the
Commonwealth cannot take part of the said Rtate- ,
page 691 ~ ment and leave a part out but the whole statement
is to be considered together.''
( The Court, counsel and the defendant returned to the
courtroom at 10 :52 o'clock a. m., and the jury was called into
the courtroom at that time.
At this point the Court read the instructions to tl10 jury.)
(Mr. Burton made the opening argument for the Commonwealth, began at 11 :10 o'clock a. m. and concluded at 12 :15
o'clock p. m.)
By the Court: It is now almost twenty minutes after 12 :00,
and, I think, a very good time to adjourn for lunch.
You gentlemen of the jury have heard the evidei1ce in this
case and you have heard a portion of the argument. ,ve are
in the final stages of it. I'm going· to relem;e you now until
1 :30 so that you might go and l1ave your lunch. Remember
mY admonitions to You before to not discuss this case, nor
allow anyone to discuss it witl1 you or in your presence . .A bide
by the oaths you gentlemen have taken, and the oath that the
deputies have taken to stay together and not to separate.
You will retire to your rooms now and go to luncl1.
pag·e 692

~

Note: (Tl1en and there, at 12 :20 o'elock p. m.
a recess was taken for luneh until 1 :30 o'clock

p. m.)

AFTERN"OON SESRION.
(l\fr. Repass made the opening ar~umf'nt fo·t the defendant,
began at 1 :40 o'clock p. m. and concluded at 1 :45 o'clock p. m.)
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(Mr. Dillow made the closing argument for the defendant,
began at 1 :45 o'clock p. m. and concluded at 3 :30 o'clock p. m.)
(Mr. Boggess made the closing argument for the Commonwealth, began at 3 :50 o'clock p. m. and concluded at 4:32
o'clock p. m.)
By the Court: Mr. Paul Umbarger, the gentlemen have
completed the argument of this case. You are the alternate
juror; you have very kindly sat through this long proceeding
so that you might be called upon in the event any of the regular jurors might have to be excused for any good reason. The
Court is just about to turn this case over to the jury. R.efo1·e
doing that, however, I want you to stand discharged as the
alternate juror in the case~ and these twelve men will consider
this ~ase. Thank you, very much, l\Ir. Umbarger, and the
Clerk will fix up your certificate, and when 110 does he '11 mail
you a check for your attendance. Thank you very much for
helping us out.
·
page 693 ~ Now you gentlemen of the jury, you may :..·etire
to your rooms and consider of your ·verdict.
When you go to your rooms appoint one of your mernhers as
foreman,. and after you have considered and· arrived at your
verdict have the foreman endorse it upon this indictment,_
upon the back of it-and then have the foreman ·sign whatever verdict you gentlemen agre~ upon. Knock on the door
when you have. done that and the Sheriff will bring you back
in court.
~ote: (The jury retired to their room at 4:35 o'clock p. m.
to deliberate over their verdict, and at 6 :25 o'clock p. 111.
knocked for admittance to the courtroom.)
page 694

~

(At 6 :25 o'clock p. m., May 3rd., 1949, Tuesday,
the jury returned to the courtroom ready to render their verdict.)
·

,~

By the Clerk of the Court: Have you reached your verdict,
gentlemen¥ .
By the Jury: Yes, sir.
By the Court: Let the defendant stand up.
By the Clerk of th~ Court: (Reading) "vVe, the jury, fin<.\
the defendant, Ralph A. Newberry, guilty as charged in the
indictment of second degree murder, and fix his punishment
at twenty years..
.
\

.

· .

.

ROBERT F. FRENCH, Fo.reman.~'
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~~gg&t;{~;;tt~-,By Mr. Boggess: Read the instruction-I mean, the verdict there, it says, "second degree murder.''
By the Court: Gentlemen of the jury, the verdict here
states "you find the defendant guilty of second degree murder.'' If you will ref er to the instructions of the Court, you
will find that you were instructed that there were one of two
verdicts you could bririg in in this case: One,
·page 695 ~ that if you believe the defendant guilty beyond all
reasonable doubt-let me have the instructions,
M-r. Clerk. (The Instructions were handed to the ,Court.) .
. By Mr. Bog·gess: Number 9. Number 9, I think it was,
y~r Honor ; the last one .
.By' tlfi?Cv di b. ~&g=y&friCl9&Fct6fi.
§; J6Gi Mmror.

·

-,Hy lvfr:=Boggesas Nuw4
·

,..

By the Court: If ) 0U gentlemen of the jury referred to the
instructions, or will refer to the instructions, you will .:find
that they were predicated upon first degree murder, if you
believe that the defendant was guilty beyond alJ reasonable.
doubt; or if not guilty of that, then you were instructed to
find the defendant not guilty.
The punishment which you have fixed in the verdict which
you have returned here is for a period of twenty years.
Sheriff, bring the Code in here~ (The Code was brought to
the Court.)
Also in the instructions there were references to principal
·in .the first degree or principal in the second degree. There
was no instruction given oil second degree murder. The instructions covered first degree murder or not guilty, the
· . punishment for first degree being set out in Inpage 696 } struction Number 9; and the reference there to
second degree _may have come about by the use
of the term "first and second'.' in ''Principal in the first degree and principal in the second degree'' ~s defined in_ the.
instructions.
. It isn't clear from your verdict just what you have found
the defendant guilty of; and it seems from the wording of
the verdict that you have found the defendant guilty of an
offense which is not covered by the instructions. I would like
for you gentlemen to go back to your rooms and read again
the instructions and see whether or notvonr verdict sets forth
the actual finding of the jury on the question
the crime of
which you find the defendant guUty, the p-µnishment for which.
you have fixed in this verdict which you have offered. So if
you gentlemen will go back to your rooms--just a minute.
7

of
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By Mr. Dillow: Just a minute, your Honor. All right;
that's all. . .
By the Court: (To the jury.) And if you C'an clear up your
verdict
and write a new verdict on the same piece of paper, or
J
correct
that one if you can do so. '
~
-.J

~

i

! rooms
Note: (At 6 :35 o'clock .p. m. the jury returned to their
for further deliberation or for correction of the verdict
~

~

_ previously rendered.) // •

~

~1j

By Mr. Snidow~. We esire t xcept to the ruli:iC> page 697 ~ iug of the Court i retu ning th
1ry to its room,
and the comment the ourt h
made upon th~
verdict, th~ perfect verdict,-tind e cept to the comment the

,1 -J

.

C~urt has·made upon the p:erfrct V ·diet on the indictmei1t in
\ this case.
/ ,
.
By Mr. Boggess: Our rep4v to hat 1s, our Honor, tha;
Jthat verdict had to be ba,sed (on y ur. Ho or's im,tructionst
j -_~not the indictment. Aud you tlid ·actly r ght in letting the
· l~p) jury reconsider; that vcrdiet has rot bee1 received. I have
f ~. ,_,;> seen them go back a half /a do~en mes.
By Mr. Snidow: If your I~\bnor lease, hat verdict which
~, "4Jle jury retumed herein to tlii.s C 1rt is 1 acquittal of this
~ ~ ~fendant of .m'?rder iu tlte fi¥~t de Tee; it rvas a perfect ver,j ;_ . diet for convrntion of mmlder/111 th secon <legTee.
':"~ By Mr. Boggess: No., ~ir.1 ·we ssert it couldn't he.
1 .;~ By Mr. Snidow: And J siibmit that tll directions of tl.Je 1
~ jury to return to its room to~'itmen that ve diet, or change it/
~ is not only error, but it i~ ~xtrer ely danf. rous error.
~ By Mr. Boggess: Now\ 'fe su nit it's 10t error. Your
Ho~or is entirely correct.\ 've s .en it d01 e time and time
agam.
By the Cour1i 1 Yo gentlemen have your ex~
4

S
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f
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Note: (The jury retumed to tl1e courtroom the second
. time at 6 :45 o'clock p. m.)
By the Court: Have you reached a verdict, g·entlcmen ¥
By the Jury: Yes, sir.
By the Court: Let the defendant stand up.
By the Clerk of the Court: (Reading·) ,,·we, the jury, fincl
the defeD;dant, Ralph A. Newberry, g·nilty as charged in the
warrant and fix his punislnne11t at twenty years.
ROBERT F. FRENCH, Foreman."

I
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By l\:fr. Boggess: Have to amend· that, your Honor.
By the Court: Gentlemen, you have returned a verdict this
time, "We, the jury, find the defendant, Halph A. Newberry,
guilty as charged in the warrant and fix his punishment at
twenty years." That will have to be corrected to read, ''the
within indictment" instead of "warrant," because it is an in-,
dictment under which he h;; being tried. You having found
him guilty as charged in this indictment would be murder in ..
the first degree; is that what you gentlemen meant
page 699 ~ by your verdict 1
By the Jury : Yes., sir.
By the Court: 80 say you all?
By the Jury": Yes, sir.
By Mr. Snidow: \Ve object and except to what the Court
has just said.
By the Court: All right, sir. I wi8h to amend the verdict
then, gentlemen, to show what you gentlemen mean. Also,
gentlenien, incident to this '.'confinement in the penitentiary
for twenty years,'' which follows the instructions. Make the
verdict read in this manner, ''"\Ve, the jury, find the defendant, Ralph A. Newberry, guilty of murder in the first degree
as charged in the within indietment and fix his punishment
at confinement in the penitentiary for twenty years.'' Is that
your verdictt
By the Jury: Yes. II
( ~ ~p~
~ ifr. Snidow: If your!:lonor pleafe, thls- jury r tnrne
a verdict in the second degree, and they came back with a verdict, came back in here with a verdict based on a
page 700 ~ warrant and fixed his punishment on it without
saying first or ~econd degree, and we object to
the Court putting it into tlie mouth of the jury that they find
him g·uilty of murder in the fir$t degree. ·we do not think tb.J
Court's got any such right.
By Mr. Bog,·gess: vVe inah1.tain t1iat you do, your Honor.
By Mr. Snidow: "\Yell, wait until I get through.
By l\Ir. Bogg-CSR:
he's done it.
~
By the Court: "'\Yell, go ahead, sir.
By l\I r. Snidow: The verdict first rendered 11ere was a ve1·- ~
diet of murder in the second deg;ree, and the next verdict
didn't mention the de,gTee hnt Raid they found him tmilty and
fixed his punisl1ment at twenty yem~~- Now the Court sng~ests to tlrn jury and tell~ the jury· to find him guilty of murder in the first deU'ree. The Court 'H g·ot no riffht to do that,
and we except to it ; we except to the action of the Court in
doing that.
•
By the Court: Your exception is in the record.
~
By Mr. Boggess: That's right.
_

0
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By ]\fr. Dillow: And, if your Honor please, let's
get this in there as to that under the law of Virginia. every homicide is presumed by law to be
murder of the second degree, the offense for which this jury
found this defendant guilty; and the first verdict, which was
a perfect verdict of second degree murder, and operates as an
acquittal forever of first degree murder. It was error and we
except to the ruling of the Court in its refusal to receive it,
and the Court-the first verdict of the jury which was a perfect verdict for second degTee murder-in view of the fact that
every homicide in Virginia is presumed to be murder in the
second degree. Aud the burden is upon the Commonwealth,
if it would, to elevate it. Evidently by this verdict this jury
didn't believe that it had been elevated, and the Court can't do
the elevating. ·we except to that, and we except to the amendment of the verdict because the Court has one province and
the jury another; an<l the Court cannot invade the province
of the jury to the extent of writing into a verdict what was
written into this verdict which changed the verdict entirely,
because the verdict, the second verdict as read without the
language of first degTee murder could be taken to be second
degree murder.
page 702 ~
Hy Mr. Boggess: Now your Honor changed it,
and we take the position that that verdict bad to
follow the instructions in the case and not what the law might
have been; as the instructions said "first degree murder or
nothing". And your Honor is perfectly correct; and he asked
the jury what they meant by it,-I've seen it done time and
time again-and the jury replied, "That's my verdict".
Now, they have their recourse to find out otherwise.
By the Court: The Court was simply trying to have t]rn
verdict in proper shape when presented by the jury and accepted by the Court. The jurors answered that their verdict
was ''murder in the first degTee as charged in the indictment",
and the Court so amended it. 1\.nd I '11 ask the jury again:
"Gentlemen of the jury, is this your verdicU"
By the Jury : Yes, sir ( some replied). It is ( others replied).
By the Court: This verdict is signed, "Robert F. French 7
Foreman". That's your sig·nature, Mr. French f
By l\fr. French: Yes, sir.
By the Court: And this is the verdict of the jury. Anv further questions 1 All right, gentlemen, y01{ may
page 703 ~ stand aside.
You are discharged from further consideration
of the case. :Many thanks to you for hearing the case so
page 701
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patiently and for the services that you have rendered in this
ease; and the Treasurer, I suppose, will mail to you your
checks for your attendance at a convenient time. Thank you
very much, and you gentlemen arc released.
·
By l\:Ir. Dillow: If the Court please, we move to set aside the
verdict of the jury as being contral'y to the law and the evidence. It's perfectly obvious, I'm sure, to· your Honor that
we make this motion in eYery good faith and we will have
plenty to say about it; and I'm sure that it's perfectly obvious
to the Court that there will be plenty to say about it. We suggest that, pending the receipt of the transcript of the record
in this case, that we await that with the Court's permission
before assigning our specific grounds for as the case bas progressed you no doubt know now that there are a great many
instances of exceptions in the case; and we will wish to assign
our grounds, our specific grounds, at some later date. It would
be rather difficult to do it now; however, we could, if it were
absolutely necessary to do so.
By the Court (To the reporter): How long will it take you
to prepare the transcript f
page 704 ~ By the Reporter: A.t least sixty days.
By the Court: All right. ·we '11 have to fix a
clay later for a hearing of your motion.
By Mr. Dillow: For the assignment, we'll assign our
grounds, your Honor, of course, specifically in writing.
By M1\ Boggess: ·would you have to have the entire record
to do thaU
By Mr. Dillow: Yes; of course we'll have to have the record.
By Mr. Burton: Well, why do you have to have a record?
I never heard of that. Of course, they're entitled to have the
court reporter to write it up, but you don't have to wait any
thirty days, or sixty days, or anything else. Then if your
Honor overrules their motion, of course they have a i·ight to
get the record and appeal it. But why delay this matter sixty
days 1 The Court's very carefully gone over this matter and it
looks to me like they could assign their grounds and argue
it before any sixty days.
By Mr. Dillow: May I say, your Honor, that we made the
request; it's a reasonable request; but if the Court doesn't
want to grant it, the Court can refuse it.
page 705 ~ By l\Ir. Burton: vVell, if I was the Court, I'd refuse it.
By Mr. Dillow: y\Tell, of course, you 're not the Court. We
made the request in good faith. There's a record here, and I
flon 't think tlw Court in a case involving the seriousness of
this case, and especially in view of what has transpired here
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in the last half hour, has any objection to hearing counsel
in this case, and the Court would want a transcript of these
proceedings it seems to me; we certainly do. But as I say,.
and your Honor understands perfectly the spirit in which I
say it-it's just sort of like me to be frank about things-I
have made the suggestion and made the motion, and the Court
can refuse it, and I wouldn't be mad with anybody.
By the Court: If there is any way that counsel can properly
and safely get in all of his exceptions without awaiting the
transcript of the record, if it would be helpful, we could dispose of it. . ... ·
By Mr. Dillow: There isn't any way we could intelligently
do that, your Honor. There's nothing about the facts or circumstances of this case that would make that necessary, in
our opinion.
page 706 ~ By Mr. Boggess: Now, your Honor, of course.
there's another case here that's coming up, and
I assume that some of the maneuvering may have something
to do with that. Another man's to be tried here, and we'd like
to get that fixed or suggested when it would be tried.
By Mr. Dillow: I want to assure the Court that we are not
maneuvering in any way.
By the Court: This is the first of May. It's going to take
the reporter two months to get that referred record; it will
be in July before it's available. The July term of court
~tarts here on July 12th, I believe. I reckon we'll have to wait
for the transcript if it can be gotten by that time.
By l\h·. Boggess : How about the fixing of the trial of the
other¥ That's what we're interested in now.
By the Court: The trial of the other case would ordinarily
come along at the July term of court, announced in the first
clay of the term; and that might mean we wouldu 't get to the
argument of the motion on this case until after that time.
By Mr. Dillow: ·well, I don't know that tl1at
page 707 ~ would make any difference one way or the other;
that's another case.
By the Court : I don't think so.
By Mr. Boggess: ViTe want to have some understanding
about it.
By Mr. Dillow: "\Ve can't have any understanding at an
about it; that's another case.
By Mr. Boggess: We're trying to reach one then.
By Mr. Dillow: vVe are not interested in reaching any decision now about something that's going to fake place in July.
By Mr. Boggess: Well, other people have engagements
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around, you know. The Court may have some, and you might
have some.
By 1\fr. Dillow: Well, I might have; yes.
·
By the Court: Well, fix Wednesday, July 6th, for a hearing
of the motions in the .present case.
By Mr. Dillow: All right, sir. Wednesday, July 6th Y
By the Court: Yes, sir.
i

End of proceedings.
page 708
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Virginia :
In the Circuit Court of Bland County.
I
I

Commonwealth of Virginia

v.
Ralph .A. Newberry, Defendant.
Before Hon. Vincent L. Sexton, Jr., October 4, 1949, 10 :00
o'clock a. m.
By the Court: Ralph, will· you come around before the
Court? (Defendant approach~d the Court.) Ralph, you will
recall upon the trial of your case that you were found guilty
by the jury, and counsel filed a lmotion to set aside the verdict
of that jury, which the court has overruled; and now comes
the ·time for court to pass sentence upon you in conformity
with the verdict of the jury. Do you have anything to say now,
or offer why sentence should not be pronounced upon you Y
. By l\fr. Dillow: If your Honor please, may we interpose our
statement now at this stage?
·
By the Court: You may.
By Mr. Dillmv: Coines now the defendant,
page 709 ~
Ralph A. Newberry, by counsel, and moves the
court in arrest of judgment in this case, and for grounds
for said motion says, 1-That the verdict first returned by
the jury in this case which read, "'Ve, the jury, find the defendant, Ralph A. Newberry, guilty as charged in the indictment of second degree murder and fix his punishment at
twenty years . Robert F. French, Foreman," was improperly
and illegalv refused by the Court, and that the action of the
court in refusing to accept the said verdict was improper and
illegal; that the court was not authorized, under the law, to
refuse to accept the said verdict and to send the jury back
to its rooms to consider of another or different verdict.
And (2) : That the second verdict returned by the jury which
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read: ·"We, the jury, find the defendant, Ralph A. Newberry,
guilty as charged in the warrant and fix his punishme~t at
twenty years. Robert F. French, Foreman", was not rece1ved
or accepted by the court, whereupon the court improperly and
illegally took the indictment and wrote the verdict for the
jury,which said verdict so written by the court was, "We, the
jury, find the defendant, Ralph A. Newberry, guilty of murder
in the first degree as charged in the within indictment, and fix
his punishment at confinement in the penitentiary for twenty
years". And the court stated to the jury, on Page 655 of
the record, '' having found him guilty as charged in this indictment would be murder in the first degree''. This action
by the court was illegal and improper and not authorized by
the law, that the court had not the right to write
page 710 ~ the verdict of the jury finding the said defendant
guilty of a crime for which the jury in neither of
the verdicts which they had tried to return had so ascertained; that the court usurphed the function and province of
the jurr, and that it was the court and not the jury which
ascertamed the verdict on which the court now seeks to sentence the defendant.
And (3), on August 10th, 1949, the defendant, by counsel,
appeared before the Court at Bland Courthouse, Virginia, and
argued the motion to set aside the verdict of the jury assigning
the grounds therefor in writing, which arc a part of the record
in this case; which motion and assignment the court took under
advisement; and on September 26th, 1949, by written opinion
delivered by the court, an exact signed copy whereof is filed
with and made a part of this motion in arrest of judgment, the
conrt proceeded to overrule the said motion, and in conclusion
said, '' The refore, I am of opinion that the motion to set aside
the verdict should be and is overruled''. That on September
26th, 1949, the time when -the court rendered its opinion and
announced its decision, the defendant was not present before
this court; the opinion of the court appears to have been rendered at Tazewell, .Virginia, at which time the defendant was a
prisoner in the County Jail of Wythe County, Virginia, at
Wytheville, Virginia, under order of this court in this case;
and the attorneys for said defendant were not present, nor
did the defendant or counsel have any knowledge of the action
of the court until they read the opinion of the court in various
.
newspapers, particularly the Sunset News, a newspage 711 ~ paper printed and circulating in Bluefield, West
Virginia; so that the first news the defendant's
attorneys had of the decision of the court on the defendant's
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motion to set aside the verdict of the jury was from the report
in the newspapers-the copy of the written opinion referred
to having subsequently been received. That the defendanf,
under the Constitution and laws of Virginia, had the right to
be and was required to be present, and tbat it's l'equired that
the defendant should be present at every state and stage of
the trial of his case and the proceedings had in said case
affecting his rights; that he has been deprived of his legal and
constitutional right in the premises for the :reasons aforesaid,
and the defendant in person, and by Gounsel, moves the court in
.arrest of the judgment in this case. That's all, your Honor.
By the Court : The motion in arrest is overruled.
.
By Mi·. Dillow: The defendant, Ralph A. Newberry, by
counsel excepts to the ruling of the court in overruling the
motion of the defendant in arrest of the judgment in thi*3 case
on the grounds as set forth in the motion itself. That'ij Number 1.
(2) And the defendant, Ralph A. Newberry, by counsel further excepts to the ruling of the court in overruling the motion
to set aside the verdict of the jury, which ruling is the ruling
1·eferred to as having been made in writing by the court at
Tazewell, Virginia, September 26th, 1949, and as to such action
as of this day, a.nd the defendant desires to make
page 712 }- the written opinion of the court rendered at Tazewell, Virginia, on September 26th, 1949 and heretofore referred to as a part of the exceptions of the defendant
at this time.
And for further grounds of exception the defendant, by
counsel, assigns the same various grounds which were assigned
before the court in writing on August 10th, 1949, which are a
part of the record in this case. They were filed, your Honor.
By the Court: Yes. I marked them "Filed''.
By Mr. Dillow : You marked them "Filed", and they are
definitely a part of the record as we understand it. Is that
the understanding of the Court?
By the Court: Yes, sir. And I have also marked "Filed"
the opinion.
By J.\llr. Dillow: Yes, sir. So that gets both the opinion of
the court as well in the record both by action of the court
and at our request.
By the Court: That's right.
By Mr. Dillow: And the various assignments are also in
the record. That's all, sir.
By the Court: Let the defendant come around. (Defendant
c.ame around and faced the court.) As stated a few moments
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ago, Ralph, the jury having found you guilty in
page 713 ~ this case on May 3rd, I believe-is that the correct
·
date?
By Mr. Boggess : Yes, sir.
By the Court: And the court overruling the motion to set
aside the verdict of the jury, do you have anything to say now
why judgment should not be pronounced upon you in conformity with the1 verdict of 'the jury¥
By the :Def~ndant: No, your Honor; I have nothing to say.
By· the Court: In conformity then with the verdict of the
jury in this c~se, it is the judgment of this c~mrt ~hat you serve
the term of twenty years in the State pemtentiary.
·
By Mr. Dillow: If your Honor please, the defendant by
counsel now desire to make known to the court our intention
to apply to the Supreme Court of Appeals of Virginia for a
writ of error to the judgment of the court just rendered, and
we therefore request a suspension of the execution of the sentence and suggest that it be suspended for 90 days.
By the Court: Motion is granted, and the order may so
show.
By Mr. Dillow: I didn't get you, your Honor.
By the Court : Motfon is gr3:nted, and the order,
page 714 ~ when entered, may so show. AHright, Sheriff, you
may take charge of the defenqant then.
Upon the trial of this case, and upon the completion of all
the evidence, among the instructions offered by the defendant,
Ralph A. Newberry and prayed to be given, was instruction
No. "K", (R., p. 644), for the 1·eason that it was the declared
law in Virginia, and that the defendant had been arraigned
in the words and figures .following, to-wit:

A rraigmnent of the prisoner:
By The Clerk of the Court: "Ralph A. Newberry, Stand
np. ,,
.
The Clerk continuing·: The Grand J nrors impaneled, sworn
and charged in and for the body of this county found the following indictment against you, viz: State of Virginia, County
of Bland, to-wit: In the Circuit Court of Bland County: The
jurors of the grand jury, in and for the county aforesaid, impaneled and sworn at the term hereof commencing on the 8th
day of :March,. 1949, and now attending said court upon their
oath pres_ent that Samuel L. -Newberry and Ralph A. Newberry, heretofore, to-wit on the ... day of J anupage 715 ~ ary, 1949, in the said County of Bland, felonionslv
did kill and murder Mary Katheryn NewberrJ;,
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against the peace and dignity of the Commonwealth of Virginia. Upon information· of P. W. Crews, Numa Helsabeck,
H. 1V. Boone, W. M. Price and Doctor George B. Kegley, witnesses called on by the Grand Jury, sworn in Court, and sent
to the Grand Jury to give evidence. Joe Hetherington (endorsed on back).
The Clerk continuing: 1Vhat say you, are you guilty or not
guilty!
The Prisoner: ''Not guilty."
The Clerk: Take your seat, a jury is about to be called to
decide touching this charge. If you wise to challenge any of
them you can do so as they are called.
The Clerk: '' Gentlemen of the Jury look upon the prisoner
and hearken to his cause, be stands indicted for murder, he
has been ai·raigned and upon his arraignment hath plead not
guilty, and for his trial hath put himself upon the country,
which country you are. Your charge therefore is to inquire
whether he be guilty as charged in the indictment, or not
guilty. If you find him guilty, the following is the law under
which you will find your verdict.
If you find the defendant, Ralph A. Newberry, guilty of
murder in the first degree, you shall say so, and further by
your verdict, fix his punishment at death, or in your discretion, by confinement in the state penitentiary for life, or for
any term not less than twenty years.
•
If you shall find him not guilty of murder in the first degree,
but guilty of murder in the second degree, you
page 716 ~ shall say so, and you shall further by your verdict,
fix his punishment, which shall be by confinement
in the state penitentiary for not less than five years nor more
than twenty years.
If you find him not guilty, you will say so, and no more.
Hearken to the evidence.''
·which said instruction was by the court refused and the said
<lefendant excepted upon the ground that in Virginia all murder is presumed to be mu 1·der of the second degree and that
the burde·r is upon the Commonwealth to elevate it to murder
of the first degree and that the evidence in this case does not
show, that even if the defendant is guilty, that he is guilty of
murder in the first degree, nnd that he was arraigned for both
murder in the first degree and murder in the second degree.
Teste:
VINCENT L. SEXTO~, .JR., Judge.
November 17th, 1949:
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CERTIFICATE.

I, Vincent L. Sexton, Jr., Judge of the Circuit Court of
Bland County, Virginia, who presided over the foregoing trial
of the Commonwealth of Virginia v. Ralph A. Newberry in
Raid Court, at Bland, Virginia, April 25th to April 30th, inclusive, and May 2nd and 3rd, and August 10 and October 4,
1949, do hereby certify that the foregoing is a true and correct copy and report of the evidence, all of the instructions·
offered, amended, gTanted and refused by the Court, and other
jncidents of the said trial of the said cause, with the objections.
and exceptions of the respective parties as therein set f ortb.
As to the original exhibits introduced in evidence, composed
of twenty-nine (29) sundry exhibits introduced by the Commonwealth, which have been marked by the Reporter for the
purpose of identification, it is agreed by the Commqnwealth
and the defendant that they shall be transmitted to the
Supreme Court of Appeals as a part of this record in this
cause in lieu of certifying to said Court copies of said exJiibits.
And I do further certify that the attorney for the Commonwealth had reasonable notice, in writing·, given by counsel for
the defendant, Ralph A. Newberry, of the time and place
when the foregoing report of the testimony, exhibits, instructions, excep.tious and other incidents of the trial would be tendered and presented to the undersigned for sig·nature and authentication.
Given under my hand this 17th day of Novempagc 718 ~ her, 1949, within sixty days after the entry of the
final judgment in said cause.
VINCENT L. SEXTON, JR.,
Judge of the Circuit Court of Bland
County, Virginia.

I, G. R. Repass, Clerk of the Circuit Court of Bland County,
Virginia, do certify that the foregoing report of the · testimony, exhibits, instructions, exceptions and other incidents
of the trial in the case of the Commonwealth of Virginia v.
Halph A. Newberry, together with the original exhibits therein
referred to, all of which have been duly authenticated by the
.Judge of said Court, were lodged and filed with me as Clerk of
the said Court on the 1st day of December, 1949.
.
G. R. REP ASS,
Clerk of the Circuit Court of Bland
County, .Virginia.
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I, G. R. Repass, Clerk of the Circuit Court of Bland County,
Virginia, do certify that the foregoing is a true transcript of
the record of the case of the Commonwealth of Virginia v.
Ralp4 A. Newberry, and I further certify that Notices as required by Section 6253-f and Section 6339 of the Code of Virginia were duly waived by John R. Boggess acting Attorney
for the Commonwealth.
The fee for making this transcript is $13.50.
Given under my hand this 1st day of Dec., 1949.

G. R. REPASS,
Clerk of the Circuit Court of Bland
County, Virginia.
page 719

r Virginia,

.
Bland County, to-wit:

I, G. R. Repass, Clerk of the Circuit Court of Bland County,
Virginia, do hereby certify that the foregoing is a true and
· correct transcript of the record and proceedings in that certain prosecution by the Commonwealth upon an indictment
for felony against Ralph A. Newberry for murder and lately
pending in said Court together with all things touching the
same as fully and wholly as they now exist among the records
of my said office. I do further certify that notic.e of the application for the transcript of this record was waived by Mr.
John R. Boggess, Acting Commonwealth's Attorney for Bland
County, Virginia.
Given under my hand this 1st day of December, 1949.
G. R. REPASS, Clerk.
A Oopy-Teste:

M. B, WATTS, C. 0.
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