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RULE 5:12-BRIEFS
§1. Form and Contents of Appellant's Brief. The opening brief of appellant shall con-

(a) A subject index and table of citations with cases alphabetically arranged. The
citation of Virginia. cases shall be to the official Virginia Reports and, in addition, may refer
to other reports containing such eases.
(b) A brief statement of the material proceedings in the lower court, th" errors assigned
and the questions involved in the appeal.
( c) A clear and concise statement of the facts, with references to the pages of the
printed record when there is any possibility that the other side may question the statement.
When the facts are in dispute the brief shall so state.
(d) With respect to each assignment of error relied on, the principles of law, the argument and the authorities shall be stated in one place and not scattered thr.:>ugh the brief.
(e) The signature of at least one attorney practicing in this Court, an<l his address.
§2. Form and Contents of Appellee's Brief. The brief for the appellee shall contain:
(a) A subject index and table of citations with cases alphabetically arranged. Citations
of Virginia cases must refer to the Virginia Reports and, in addition, may refer to other
reports containing such cases.
(b) A statement of the case and of the points involved, if the appellee disagrees with
the statement of appellant.
(c) A statement of the facts which are pecessary to correct or amplify .he statement in
appellant's brief in so far as it is deemed erroneous or inadequate, with appropriate references to the pages o{ the record.
( d) Argument in support of the position of appellee.
The brief shalJ be signed by at least one attorney practicing in this Court, giving his
address.
§3. Reply Brief. The reply brief (if any) of the appellant shall contain all the authorities relied on by him not referred to in his opening brief. In other respects it shall conform
to the requirements for appellee's brie!.
§4. Time of Filing. As soon as the estimated cost of printing the record is paid by the
appellant, the clerk shall forthwith proceed to have printed a sufficient number of copies of
record or the designated parts. Upon receipt of the printed copies or of the substituted
copies allowed in lieu of printed copies under Rule 5: 2, the clerk shall forthwith mark the
filing date on each copy and transmit three copies of the printed record to each counsel of
record, or notify each counsel of record of the filing date of the substituted copies.
(a) If the petition for appeal is adopted as the opening brief, the brief of the appellee
shall be filed in the clerk's office within thirty-five days after the date the printed copies of
the record, or the substituted cepies allowed under Rule 5: 2, are filed in the clerk's office.
If the petition for ap~eal is not sO adopted, the opening brief of the appellant shall be filed
in the clerk's office within thirty-five days after the date printed copies of the record, or the
substituted copies allowed under Rule 5: 2, ar-e filed in the clerk'a office, and the brief of the
appcllee shall be filed in the clerk's office within thirty-five days after the opening brief of the
appellant is filed in the clerk's office.
(b) Within fourteen days after the brief of the appellee is filed in the clerk's office, the
appellant may file a reply brief in the clerk's office. The case will be callt>d at a session of the
Court commencing after the expiration of the fourteen days unless counsel agree that it be
called at a session of the Court commencing at an earlier time; provided, however, that a
criminal case may be called at the next session if the Commonwealth's brief is filed at least
fourteen days prior to the calling of the case, in which event the reply brief for the appellant shall be filed not later than the day before the case is called. This paragraph does not
extend the time allowed by paragraph (a) above for the filing of the appcllnnt's brief.
(c) With the consent of the Chief Justice or the Court, counsel for opposing parties
may file with the clerk a written stipul11tion changing the time for filing briefs in any case;
provided, however, that all briefs must be filed not later than the day before such case is to
be heard.
§5. Number of Copies. Twenty-five copies of each brief shall be filed with the clerk of
the Court, and at least three copies mailed or delivered to opposing counsel on or before the
day on which the brief is filed.
§6. Size and Type. Briefs shall be nine inches in length and six inches in width, so ag
to conform in dimensions to the printed record . and shall be printed in type not less in size,
as to height and width, than the type in which the record is printed. The record number of
the case and the names and addresses of counsel submittinis the brief shall be printed on the
front cover.
§7. Effect of Noncompliance. If neither party has filed a brief in compliance with the
requirements of this rule, the Court will not hear oral argument. If on(', party has but the
other has not filed such a brief, the party in default will not be heard orally.
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Supreme Court of Appeals of. Virginia
AT RICHMOND.

Record No. 4825
VIRGINIA:
In the Supreme Court of Appeals held at the Supreme
Court of Appeals Building in the City of Richmond on Wednesday the 4th day of December, 1957.
DAVID GLENN WILLIAMS,

Plaintiff in Error,

against
FRANCES S. MORRIS, ADMINISTRATRIX, ET·C., ET
AL.,
Defendants in Error.

From the Circuit Court of Montgomery County

Upon the petition of David Glenn Williams a writ of error
and supersedeas is awarded him to a judgment rendered
by the Circuit Court of Montgomery County on the 14th day
of June, 1957, in a certain motion for judgment then therein
depending wherein Frances S. Morris, Administratrix of
the Estate of William Edward Morris, deceased, was plaintiff
and the petitioner and others were defendants; upon the petitioner, or some one for him, entering into bond with sufficient
security before the clerk of the said Circuit Court in the
penalty of twelve thousand dollars, with condition as the law
directs.
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page 44 ~

ORDER OF FINAL JUDGMENT.
This day came again the plaintiff and the defendants, by
their respective attorneys, . ..and the Court having maturely
considered the motion of the defendants, David Glenn Williams and George Thomas Banks, III, to set aside the verdict
of the jury, is now of the opinion that the motion should be
overruled; wherefore it is considered by the Court that
the motion of David Glenn Williams iand George Thomas
Banks, III, to set aside the jury's verdict be and the same is
hereby overruled, and that the plaintiff, Frances S. Morris,
Administratrix :of the Estate of William Edward Morris,
deceased, recover of the defendants, David Glenn Williams
/and George Thomas Banks, III, the sum of TEN THOUSAND
'( DOLLARS ($10,000.00), in accordance with he jur 's vertlict, with interest thereon a . e ra o six per cen
o
frOirt the 27th day of April, 1957, the date said verdict was
rendered, as well as her costs in this behalf expended.
On further consideration whereof, the Court having maturely considered the motion of the plaintiff heretofore submitted to set aside the jury's verdict finding in
page 45 ~ favor of the def end ant Leroy Ward Edwards is
now of the opinion that the motion should be overruled; wherefore, it is considered by the Court that the
plaintiff recover nothing against the defendant Leroy Ward
Edwards.
·
To ·which action of the Court, the defendants, David Glenn
Williams and George Thomas Banks, III, by counsel -excepted, and on motion of said defendants execution of said
judgment is suspended for 60 days from this date, provided
the said defendants should within twenty-one days from this
date, enter into a suspending bond in the penalty _of FIVE
HUNDRED DOLLARS ($500.00) with good security to be
approved :by the Clerk of this Court conditioned according
to law.
To which action of the Court in overruling the plaintiff's
motion to set aside the verdict of the jury as to the defendant,
Leroy Ward Edwards, the plaintiff, by counsel, excepted.

David Glenn Williams v. Fra11:ces S. Morris,.etc., et al.
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Enter June 14, 1957.
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W; S. JORDAN, Judge.

page 46}

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
ri

(.·

To A. B. Correll, Clerk of the Circuit Court of Montgomery
County; Va.
Counsel for David Glenn Williams, one of the defendants
in the above styled case in t4e Circui~ Court of Montgomery
County, Virginia, hereby gives notice of appeal from the
final order entered in this case on June 14, 1957, and will
apply for a writ of error and supersedeas.
ASSIGNMENTS OF ERROR.
The following are the errors assigned: ·
The Circuit Court erred:
(1) In not striking out the evidence introduced for the
Plaintiff insofar as it pertained to ~he Defendant, David
Glenn Williams.
·
.
.
(2) In not setting aside the verdict against David. Glenn
Williams as contrary to the law and· the evidence, without
evidence to support it, and plainly wrong, and not entering
final judgment for David Glenn Williams or granting a new
trial, and in entering judgment for Plaintiff against David
Glenn Williams.
(3) In permitting the introduction by Plaintiff of Plaintiff's Exhibit "3."
· (4) :· In granting instructions ''A," " C" and " E" on b.ehalf
of Plaintiff.
( 5) In refusing to grant instruction '' 2'' offered on behalf
of the Defendant, David Glenn Williams.
(6) In granting instructions II and III offered on behalf
of the Defendant Edwards.
·
(7) In granting instruction "E" offered on behalf of the
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Frances 8. Morris.
Defendant Banks.
(8) In granting instruction "X" as to the definition of proximate cause after the Jury had retired to the Jury Room to consider its verdict.
page 47

~

DAVID GLENN WILLIAMS
By JAMES C. TURK
Of Counsel.

•

•

•

•

•

April 25, 1957.
(A jury was empaneled and duly sworn.)
(Mr. Messick opened to the jury on behalf of the plain-

tiff.)
(Mr. Dalton opened to the jury on behalf of defendant
David Glenn Williams.)
(Mr. Hunter opened to the jury on behalf of defendant
Leroy W. Edwards.)
·
(Mr. Craft opened to the jury on behalf of defendant
George Thomas Banks, III.)
FRANCES S. MORRIS,
a witness of lawful age, called in her own behalf, being duly

sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. M·essick:
Q. You are Mrs. Frances S. Morris, are you not f
A. Yes.
Q. Mrs. Morris, you are the wife of William Edward
MorrisY
·
A. That's right.
Q. I'll ask you, young lady, to face the Judge and jury.
You are qualified as administratrix of your husband's estate,
are you notY
A. Yes, sir.
Q. When were you and Mr. Morris married f
A. In August of 1955.

David Glenn·Williams v. Fran,ces S. Morris, etc., et al.
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Frances 8. Morris.
Q. August of 1955, the year the accident happened in?
A. I'm sorry, it was '54.
page 2 ~ Q. The accident happened April of '55? How old
are you, Mrs. Morris¥
A. 26.
Q. How long had you Imown Mr. Morris before your marriage?
A. About sev,en years.
Q. Tell the jury what your husband was doing just prior
to his death.
A. He was studying civil engineering at Tech.
Q. Studying civil engineering at Virginia Tech 7
A. Yes, sir.
Q. V. P. I.?
A. Um-hum.
Q. How old was he f
A. 29.
Q. Had he been in the military service?
A. Yes, sir; for around three years, in World War II.
Q. Viorld War II 7 Military service for three years? What
branch of the service was he in?
A. Navy.
Q. And he got out of the Navy? He attended school in
Roanoke?
A. Yes, sir; he went to night school at Viand's-it's a
veteran's school.
Q. w·as he making up, so he could enter V. P. I. to study
engineering 7
page 3 ~ A. Yes, sir.
Q. And he attended night school?
A. Yes, sir.
Q. What was the condition of your husband's health?
A. He was in excellent l1ealth, as far as I know.
Q. Do you have a picture of your husband f
A. Yes, sir. (Witness proffers picture to Mr. Messick)
Mr. Messick: I would like to offer this picture of her husband in evidence. The jury can see it.
Mr. Hunter: No objection.
The Court: Make it Plaintiff's Exhibit #1, and let the
jury see it.
(Photograph of William Edward Morris marked in evidence as Plaintiff's Exhibit #1.)
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Trooper N. W. Grandy.
(Plaintiff's Exhibit

#l is examined by the jury).

By Mr. Messick:
Q. It is in evidence here that your husband was killed on
Saturday, April 9, 1955, in an automobile accident. Do you
know where your husband was going at the time he was
killed'
A. Wiell, he was on his way home for the Easter holidays.
Q. He was on his way home for the Easter holidayFl 1
A. Yes, sir.
Q. Who was he riding with T
A. David Williams.
Q. David Williams-young man over there? (Mr.
page 4 } Messick indicates.)
A. Yes, sir.
Q. Mrs. Morris, where was your husband-where is he from
-his home?
A. Rocky Mount, Va.
Q. Do you know where Mr. Williams' home is t
A. It isQ. Or was, at the time Y
A. Well, he was staying at school-at Tech; but his home
was in Rocky Mount.
Q. Did your husband and Mr. Williams-were they good
friends, or not 7
A. Yes, sir.
Q. And I believe they were roommates, weren't they?
A. Yes, sir.
Q. And he was on his way to spend Easter with you when
he was killed Y
A. Yes, sir.
Q. You all happily married?
A. Yes, sir.
Mr. Messick: Your witness.
( Cross examination is waived.)
The witness stands aside.
TROOPER N. W. GRANDY,
a witness of lawful age, called in behalf of the plaintiff, being
duly sworn, testified as follows :

David Glenn Williams v. Frances S. Morris, etc., et al.
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Trooper N. W. Grandy.
page 5 ~

DIRECT EXAMINATION.

By Mr. Messick:
Q. Please state your full name.
A. N. W. Grandy.
Q. Were you State Trooper, and on duty in Montgomery
County as such, April 9, 1955!
A. I was.
Q. Saturday f
A. I was.
Q. As such, did you investigate an accident on U.S. Route
# 11 on the morning of April 9, 1955, near Shawsville, Va. T
A. I did.
Q. When, or what time does your record show that you
received information that an accident happened there T
A. At 11 :10 A. M.
Q. And what time did you arrive, sir 7
A. Approximately five minutes later-11 :15.
Q. Where did you happen to be, with reference to the highway, or any other place, when you received information about
·
this wreck or accident?
A. I believe I was between Christiansburg and Shawsville
at the time I received the call.
Q. Patrolling?
.A. Yes, sir.
Q. So you got there five minutes later-approximately five
minutes later? What did you find when you got
page 6 ~ there?
A. There was a 1953 MG roadster-it's a foreign
make car.
Q. Large, or standard size?
A. No, sir; it was a small car.
Q. All right, sir.
A. -had been involved in an accident. It was turned
over on the right side of the highway, traveling east, towards
Roanoke.
Q. And did you see any other car there T
A. Yes, sir; there was a station wagon there ; there was
several-quite a number of vehicles parked along the road.
Q. Did you see a station wagon there, that had been
operated by Mr. Edwards T
A. I was informed that he was the operator of the car;
yes, sir.

Supreme Court·of Appeals of .Virginia

Trooper N. W. Grandy.
Q. Who was at the scene of the accident, with reference
to the defendants-Mr. Edwards there?
A. Yes, sir.
Q. Was Mr. Banks, III, there?
A. Yes, sir.
Q. And was Mr. David Glenn Williams there!
A. Yes, sir.
Q. What kind of day was this, as to weather and conditions?
A. The road was black-top and level, and it was just after
'.you make a curve to your right; at the point of the accident,
'
it was on the straight road, just before making the
page 7 ~ curve to your right. The road was dry; it was day.·
light, and the weather was clear.
Q. And for what distance after you mame the curve to the
straight stretch, was the distance of the straight stretch of
road, that you could see, visible, approximately?
A. I'd say the road was straight through there for approximately three or four hundred yards.
· Q. Now, how many of the three g·entlemen whom I mentioned-1\fr. Williams, Mr. Banks and 1\fr. Edwards-did you
talk to, or did you talk to all three of them?
A. I believe I talked to all three of them at the time. I'm
not quite positive whether I talked to Mr. Edwards-whether
I seen him or not. We were all talking and discussing the
case. I talked to Mr. Banks, and I talked to Mr.Q. ,vhat was your conversation with J\fr.-you talk to Mr.
Williams!
A. Yes, sir.
Q. Wbat was your conversation with Mr. ·wmiams?
A. He stated to me--Q. Pardon me just a moment. Was that conversation in
the presence of Mr. Banks and Mr. Edwards?
A. w·e were together at times, and together-we we:ve not
all together; I couldn't say positively we were all together
during all the conversation, or not.
Q. Go forward, and tell the Court and jury the conversation you had with Mr. W"illiams.
pag·e 8 ~ A. 1\fr. Williams received a slight injury in this
accident; he bad cuts and bruises, and he seemed a
little bit-kind of dazed. I asked Mr. Williams if he was the
driver of the MG, and he stated that he was the driver. And
I asked him if he was the owner, and he stated that he was,
and presented his operator's license and registration card

David Glenn Williams v. Frances S. Morris; etc., et al.
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Trooper N. W. Grandy.
-to me, and I took the information I needed to make an acci-

dent report-and he stated that he was operating between
·45 and 50 miles an hour, and that he was driving east, towards Roanoke; and that this other vehicle-the station
wagon-pulled up beside of his car and a boy reached out,
and had a water pistol, and squirted water, and that he applied his brakes, and the car went over-off to the right-and
struck a rock embankment there and turned over, resulting
in the fatality to William Edward Morris. The vehicle
traveled on an angle to the right, approximately 21 paces; I
measured-stepped it off-21 paces, from the marks to where
it struck the roc.k embankment.
Q. Now, did you talk to Mr. Banks?
A. I did.
Q. What was the conversation with Mr. Banks there at the
scene of the accident?
A. He stated to me that he was a student at V. P. I., and
that they were in the habit-he stated to me that he had a
water pistol, and he leaned out and squirted it in the direction
of Mr. Williams, and that he and other students over at
V. P. I.Mr. Hunter: I object, your Honor. I don't think
that what may have been the habit of other students
at V. P. I., and what may have been going on over
there, has anything to do with the accident.
Mr. Messick: It's the statement of defendants in this case
as to what was discovered.
The Court: Mr. Hunter's objection is to what had been
done at V. P. I., rather than what was done at that time.
Is that your objection f
·
Mr. Hunter: Yes, sir; too far removed-even if he did
make the statement. It has nothing to do with the issues in
this case.
The Court: Gentlemen, let me see you in chambers.
page 9

~

(The following discussion took place in c-hambers :)
The Court: My understanding, from Mr. Messick's opening statement, that he intended to prove just what the question elicits-that the driver of the C'ar knew of the habit
of this Banks boy in squirting water, along with other boys
over at V. P. I.
Mr. Hunter: I don't think that Mr. Messick means-did
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Troope1· N. W. Grandy.
make reference, however, to the fact that boys had been using,
or students had been using water pistols at V. P. I. But
whether this boy had been participating in that activity or
not-that's a different proposition. You are getting far
afield here; you are getting away-suppose they had been
shooting firecrackers over there? Expect somepage 10 ~ body to be along the highway shooting :firecrackers?
What may have happened thereMr. Messick: We are going to-as far as your client-admissible evidence against Banks, and his statement was that
he said it was all in fun-a prank; and all the boys at V. P. I.
had these water pistols, and that it was just a tendency for
them to shoot--exchange shots with water pistols. vVe want
to prove that. As far as Banks is concerned, we '11 hook his
client up with it. No questionThe Court : Looks like to me the evidence of shooting
water pistols at each other on the campus at V. P. I. is too
remote to be part of this accident. Now, the shooting of
a water pistol, and what Banks had been accustomed to doing
himself, is proper evidence. As to what others at V. P. I. did,
I can't see that that's proper evidenc.e.
Mr. Goodman: We expect to show, and follow up with this
fact: That Mr. Edwards got himself in a position-knowing
the boys that were in the other car-all V. P. I. students,
and were known to each other-one to the other; that these
pranks were played over there, and Mr. Edwards did know he
had a pistol-not one time; he knew it while he was riding
along. We will connect it up.
The Court: You going to show Edwards had the knowledge?
Mr. Goodman: Yes, sir.
The Court: Other two squirted water back and
page 11 ~ forth?
Mr. Messick: Judge, he said all the boys at
V. P. I. had water pistols, and it was a tendency of them
to exchange shots with water pistols. Edwards knew he had
the pistol-had the pistol riding along with him, and he had
the pistol in his hand; he saw it in his hand. We are going
to show he drove beside this car; he leaned out of the-Banks
leaned out of the automobile and kept hollering and waving
his arm.
Mr. Goodman: With the knowledge he had it, prior to catching up with him.
Mr. Messick: Knew he had it in his hands. That is admissible evidence against Banks, and also a circumstance

David Glenn Williams v. Frances S. Morris, etc., et al.
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that. defendant brings by his statement-jury could reasonably infer.
The Court: If you can show knowledge against Banks, that
is true. But I don't think you can show that all of the
students at V. P. I.Mr. Messick: That was Banks statement to the Officer.
The Court: As to Banks himself, that is admissible. The
other two defendants 7
Mr. Hunter: We are objecting to him, because of the
prejudiceMr. Messick: If it's admissible against one of the defendants, it's admissible evidence. We can take care of the
others on the instructions. Who is the defendant
page 12 ~ in this case Y He asked the Officer what he said,
and that's what he said, and it certainly is admissible.
By the Court: Go in and tell the jury-it will be instructed
that that was an admission by Banks, but was not an admission as to any knowledge by the other two men.
Mr. Goodman: Provided, however, we should connect it all
up.
Mr. Messick: We '11 connect it up.
Mr. Hunter: Counsei for defendant Edwards objects to
the rµling of the Court, on the grounds stated for the objection.
( Trial resumes in open court.)
By Mr. Goodman: (resuming direct examination)
Q. Mr. Grandy, go forward and tell the Court and the
jury the statement-conversation you had with Mr. Banks,
and his statement to you.
A. The conversation Y Mr. Banks stated that he did use a
water pistol, and squirted the water in the direction of Mr.
Williams; that he and numerous boys ov.er at V. P. I. had
these water pistol, and were usually squirting water at each
other-just a prank that he was doing, squirting water-just
play.
Q. What was that last statement he said with reference to
the accident 7
A. He was playing with a water pistol
Q. What other words?
page 13 ~ A. It was just a prank.
Q. Did he make a correct statement to you-any
statement with reference to what action was Y
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A. That he knew the boy; the boys went to school together;
and that the car he was in pulled up beside of this other car_;_
the one that wrecked; that he leaned out of the window and
squirted water at Mr. Williams.
Q. Did he give you, or state any reason for his doing
sot
A. That he was just playing.
Q. Say anything else f
A. Nothing that I recall, except that he was-they were
friends, and he was doing it just as a prank-playing with a
water pistol.
Q. Now, did you get the age of Mr. Banks at the time you
investigated this accident, or do you have it, sir?
A. I don't have his age.
Q. You get the age of Leroy Edwards T
A. No, sir; I didu 't.
Q. You get the age of Mr. David Glenn "Williams?
A. Yes, sir; he was 23 at the time.
Q. Mr. Grandy, did you see a water pistol there at the scene
of the accident that was used by Mr. Banks, pertaining to
that acc.idenU
A. I believe so. I believeQ. Do you know?
page 14 ~ A. I didn't take the water pistol from him. He
retained it in his possession at that time.
Q. You see it in his possession at that time! Or did he
show it to you any time?
A. I just wouldn't say. I don't remember whether I saw
it at the time, or not-I did see it later.
Q. You did see it later f
A. Yes, sir.
Q. Where did you see it later?
A. In your office.
Q. Um-hum. And who was with me when you saw this
water pistol?
A. I don't recall anyone else being in there at that time.
Q. Did you examine this water pistol?
A. I did.
Q. What color was iU
A. To the best of my memory it was a red and black one;
I won't say positively.
Q. I here show you a water pistol. (Exhibits water pistol
to witness) That has been purchased to present in this case-it
having been testified to, and agreed that the original water

David Glenn Williams v. Frances S. Morris, etc., et al.
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Trooper N. W. Grandy.
pistol used by Mr. Banks in this matter has been misplaced
as an exhibit. Will you please tell the Co:urt and jury with
reference to the water pistol that you han:dled-·give a description of it with reference to the one y~u have in your
hand, as to difference, no difference, similarity, and
page 15 ~ so forth.
A. It was similar to this; I believe it was a little
larger pistol.
Q. Tell the Court and jury how much longer the barrel
was, if any.
A. I would say the barrel was approximately an inch, maybe an inch and a half longer-a larger gun to me.
Q. w·as the mechanism and so on, as arranged there, similar
to the one that you handled, and had after the accid,ent 7
A. I think it's the same principle.
Q. Did you check and test the water pistol that you had f
A. I fired it-I squirted the water with the pistol.
Q. Did the pistol respond to the trigger in squirting, or
shooting water from itY
A. Yes, sir.
Q. Can you tell the Court and jury to what extent-force
and stream of water, distance, and so on 7
A. It squirted a stream of water, I'd say, approximately
12 or 14 feet when I tried it-it squirted a stream of water out
that distance.
Q. Now, Mr. Grandy, did it-was it similar, or not similar,
to thaU
A. I'd say, yes; to the best of my memory it was a type
that operated like this one, only a little larger gun.
Q. Look more like a pistol?
page 16 ~ A. Yies, sir.
Q. Looked a little like an automatic?
A. Impressed me at that time-looked like an automatic
pistol.
Q. Now, did you talk to Mr. Edwards-Mr. Grandy, was
the original pistol-do you know whether or not that pistol
was introduced in the criminal trial had in Circuit Court of
Montgomery County a year or so ago!
A. Yes, sir; it was.
Q. Now, will you please go forward and tell the Court
and jury as to the highway down there at Shawsville where
this accident occurred, as to its width and description?
A. It's a four-lane divided highway, with a grass plot in
the center of the road dividing it into two lanes of trafficwest lane and east lane of traffic.
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Q. And what is the widthY
A. I would say approximately. Q. Of the highway going east-of the two lanes Y
· A. I say, be approximately 24 feet.
Q. 24 feetT
A. Wide-two lanes on it.
Q. In examining, did you examine the car that Mr. Morris
was riding in-Mr. Williams driving a sports car at the
sceneY
· ·
A. Yes,. sir.
.
Q. · Do you know whether or not the car _had been
page 17 ~ moved when you got there, from your informa.
tionY
A. Not· to· my knowledge, it· had not been moved.
Q. Please state to the Court just approximately the condition of the car, and in what direction it was headed when it
was examined by you, and what part of the road it was on
when it came to rest.
A. Well, the physical facts indicated that the car was
traveling east; skid mark~ showed that it had swerved to
the right, and struck the right front end of the car-struck
this rock embankment and then turned over, and the vehicle
was considerably damaged.
Q. And in what direction was it-how was the car facing,
as to east or west, when ft came to rest?
A. Facing back; front of the car was facing back west.
Q. Facing back west towards Christiansburg?
A. Yes, sir.
Q. In the opposite. direction jn which it was traveling;
is that right f
··
A. Yes, sir.
.
Q. Now, where did you see the car that Mr. Edwards was
driving, in which Mr. Banks was riding?
A. It was parked on th~ shoulder of the road.
· Q. Sir?
.
·
A. It was parked on -the· shot1lder of the road, to the best of
my memory, just beyond the accident, just east of the accident, on the shoulder · of the highway.
page 18 ~ Q. And in what County was this7
A. In Montgomery County.
Q. Did you see any photographs, Mr. Grandy, of these cars,
or the one car-the sports car_?
·
A. I don't recall.
Q. You do not know whet~~r they wel'e in exhibit or not Y
A. No.
· ···
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Q. Didn't you refresh your memory-didn't you testify in
the criminal ·case that was held here in July, 1955 Y
A. Yes, sir.
Q. And did you-you remember handing three. photographs
9f an automobile-you were asked to look at the sports car
picture of-three pictures of the· sports car T
A. I don't remember.
Q. Don't rememberf The question is from the original
record, which they can refer to here on page 11-''I here hand
you, Mr. Grandy, three· photographs of an automobile, and
ask that you look at them, and see if that is one of the sports
car involv,ed in the wreck, in which the decedent was riding.''
:And you ·answered, ''Yes, sir.'' And they were offered in
evidence, to be marked these ·exhipits ''A,'' '' B '' and '' C,''
to show they were in evidence. You don't recall that Y
A. I don't recall that.
·
Mr. Messick: Any of you gentlemen happen to have- any
photographs of the car? Look at them.
page 19 t Mr. Goodman: Anybody taken them out of' the
regular records?
·
·
Mr. Dalton: We are willing to introduce-I have one here
now. I'm not familiar with what other photographs we
have.
. Mr. Goodman: Is that an exhibit record?
Mr. Dalton: I' don: '-t intend to ask him about it.
Mr. Goodman: I mean, is that picture marked as ·an exhibit?
Mr. Dalton: I have never seen one since this trial, Mr.
Goodman.
·
Mr. Goodman: Ta~e the witness.
CROSS EXAMINATION.

By Mr. Hunter:
Q. I believe you stated that this is a divided highwayfour lanes.:..-and the highway going east is 24 feet in wi(Jth;
is that correct?
A. I say approximately.
·
· Q. Very well. That would make each lane approximately
12 feet wide,. would it not?
A. Approximately.
. ·
·Q. Are those lanes marked ·with white lines?
A. Yes, sir.
.
.
Q. Or was it marked at that :timeT
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A. Y•es, sir.
.
Q. You spoke about seeing the car at the scene
of the accident, and you said it was pretty badly
damaged-MG car driven by Mr. Williamst
A. Yes, sir.
Q. What about the tires on the car-any of them deflated Y
A. I just don't remember-don't recall.
Q. That's all.
page 20

~

CROSS EXAMINATION.
By Mr. Craft :
Q. Mr. Grandy, did you make notes of your conversation
with these people, or are you just talking as best you remember the conversation T
A. I took notes from Mr. Williams' conversation; and on
Mr. Banks, I didn't write too much down on remarks from
him, except that he had the use of the gun.
Q. Do you have any reference there in your notes as to Mr.
Williams' statement as to what the first thing was that attracted his attention t
A. No, sir.
Q. Did Mr. Williams tell you at any time that he was struck
by water?
A. Yes, sir; he told me at the scene the morning I was
talking to him there, that the water struck him in the face.
Q. You make a note of thaU
A. No, sir.
page 21 ~ Q. You are positive of that!
A. I remembered that.
Q. Did he tell you that he saw the gun, and he felt the
water strike him in the face f
A. Yes, sir.
Q. You testified in this case in the criminal proceeding,
July 18, 1955 t
A. Yes, sir.
Q. You do not say your memory was more correct about
this matter than it is nowt
A. I would say so; yes, sir.
Q. Mr. Grandy, I refer to a question asked you in that
proceeding, and the question was as follows: (reading) "Mr.
Grandy, isn't it a fact Mr. Williams was driving the car in
which the deceased was riding Y He said to you that he
didn't know what caused him to lose control of the cart''
Your answer : '' I asked him a question about the water

David Glenn Williams v. Frances S. Morris, etc., et al.

17

'1.'rooper N. W. Grandy.
pistol, and he couldn't remember at the time whether the
water had struck him in the face or not. His condition was
right bad; he was in a bad state of shock. He had been in a
right serious accident, in which one person had been killed,
and didn't think clearly. He didn't remember much of anything.''
A. If you said it was-I talked to Mr. Williams on two or
three occasions. Now, it could have been one of the other
occasions. He told me at one time in our conversation; however, I was thinking it was at the scene. If I
page 22 } testified it wasn't, it wasn't.
Q. Have you talked with him since the criminal
proceeding?
A.. No, sir; I haven't.
Q. Mr. Grandy, I ask you again-wouldn't it be true that
your remembrance of those conversations-would it be true
that your memory at the criminal proceeding in 1955 would
be more correct than what you state today Y
.A.. I would think so.
Q. Now, I read to you a question in reference to your talking to Mr. ,vmiams, and the question-page 28 in the recordjust immediately following the answer that you gave, which
I just read-next question was this : '' Is that the only time
you have ever talked with them-referring to Mr. Williams!"
Your answer: '' I believe so.'' You deny that 7
Q. I'd like to read also, the following answer, which was
on that same point.
Mr. Goodman: What page?
Mr. Craft: Page 28.
By Mr. Craft:
Q. The question asked to Mr. Grandy: ''He has never told
you-referring to l\fr. \Villiams, the driver of the car-that
the water pistol had anything to do with his losing control
of the car, has he 7'' Your answer: '' I don't-I just don't
believe I have talked to him any more, except at
page 23 } scene of the accident; that is the only time I talked
with him.'' Mr. Grandy, in reference to this pistol
that you had examined, belonging to Mr. Banks, I believe
you said you tested it f
.A.. Yes, sir.
Q. You shot it?
.A.. I fired it; yes, sir.
Q. What type of stream of water did it fire 7
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·· A. A thin stream of water; it has a little, small hole, and
shoots a little fine stream of water out of it.
Q. Was it a forceful, strong stream, or just a fine, thin
stream?
·
A. Yes, sir; I would say it's right forceful-comes out with
some force.
Q. Mr. Grandy, I want to ask you-again referring to the
record in 1955-on ·page 16. Mr. Goodman asked you this
question-top of page: "~ow, ask you, in shooting 12 or 14
feet, is that a forceful stream,. or extra-fo~ceful stream that
you tested Y'' Your answer: ''Well, it' '-and there was imrposing objection-" it's such a stream, you can see it_ and feel
it. It's just one of those things; it's hard to explain. It
doesn't have a force, but something that would be obnoxious,
I guess."· Would that be your answer-is that your answer
today?
A. Yes, sir ; I would say so.
Q. Not a forceful stream Y
A. It comes out with some force-it doesn't come
page 24 ~ out and drop-it doesn't drop; it wouldn't break
the skin, or anything like that.
Q. This gun, that has been presented to you here today,
that you have examined-is that the same typeY
A. It looks similar to mechanism of it.
Q. Have you shot this gun Y
A. I fired one of them this morning; I don't know which
one of them it was.
Q. Well, is it the same type of stream from this gun as from
the one-the original one Y
A. I would say so.
Q. That's all.
CROSS EXAMINATION.

By Mr. Dalton:
Q. Trooper Grandy, you said that the pistol that was used
was one that was somewhat larger and longer than that
one?
A. That's my impression-that the barrel was somewhat

longer.
Q. Did you fire the other water pistol-that's by test-the
one that seems to have gotten lost T
A. Yes, sir.
Q. What distance would that other water pistol shoot a
stream of water Y
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.A. I'd ··say, roughly~ I :tested it roughly .for 12 :or 15· feetdistance of 12 or 15 feet it fired a stream of water.
page 25 }· Q. Have ·you made ·a test with this water pistol
here?
· ·
.A. I squirted one of them a while ago; I don't know which
one of them it was-I believe it was this one.
. . Q. I wonder if you would take. one of those pistols-if
it's satisfactory with the Court to fire it here-just so that
we '11 see to whatMr. Craft: If your Honor please, I object-not that I ·object to the demonstration, but this is not a moving automobile
that he's been shooting the water gun from, and I think any
conclusion that might be drawn here, except for him to say
that it shoots with the same force-I think any conclusion that
could be drawn from the demonstration would not be fitting
to the circumstances in which this accident occurred.
·
The Court : I '11 allow the demonstration for the purpose
of comparison of the distance that the original pistol fired
water, as with this pistol, and also as with the type of stream.
The jury will be instructed, of course, that it was fired from
a moving automobile, which would have to be taken into
consideration. Mr. Grandy, fill the gun with water.
Mr. Craft: I except.
The Court: Mr. Grandy, fill the pistol and fire it right
there.
page 26

~

(The witness discharges the water pistol to the
rear of the court room.)

By Mr. Dalton:
Q. Now, how does this stream compare with the other one Y
A. I'd say very similar to it.
Q. Very similar to the other one Y
A. Yes, sir.
Q. Now, some questions have been asked you by counsel
for Mr. Banks, about your discussions with Mr. Williams,
·about what he stated about the water striking him in the
face. Do you recall that he definitely told you that that
water did strike him in the face Y
A. Mr. Dalton, I shot it-I did this morning. ·r just-it's
been a long time; it's been two years, or over, and you just
erased my doubts now. Maybe I don't recall so much. I
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thought I did talk to Mr. Williams; that he did make that
statement to me.
Q. State whether or not Mr. Williams was in a dazed condition following the accident f
A. He was ; yes, sir.
Q. Now, you mentioned that you saw tire marks from his
automobile, and I believe you said that there were 21 or 22
pacesf
A. 21 paces.
Q. 21 paces¥
A. Yes, sir.
·Q. What is the distance of a paceT
A. Three feet, approximately three feet.
Q. That would be some 63 feet Y
page 27 ~ A. Yes, sir.
Q. Now, please state to the Court and jury,
which side of the white line those marks were on Y
A. To the right of the white line dividing the two lanes of
traffic.
Q. Did you ever see any marks there, from your investigation, that would indicate that Mr. Williams was out of his
lane, on any other part of the road 7
A. No, sir.
Q. I hand you here a photograph-I don't know who made
it-show it to these gentlemen. (Exhibits photograph to
plaintiff's counsel) That relates to the road at the scene of
the accident-want to put this in for the Court and jury
to see. That is looking east, as I understand it; doesn't show
where the picture was taken; how far from the scene of the
accident; how far back from the curve. Anyway, I hand you,
State Trooper, a photograph, which appeared to have been
taken looking east, and will ask you whether or not that shows,
in a general way, the road at the scene of the accident?
(Photograph is exhibited to witness)
A. Yes, sir; that's the location of it.
Q. All right, sir.
Mr. Dalton: I'll ask the Court to mark it filed.
The Court: Mark it David Glenn Willia.ms' Exhibit ''A.''
(Photograph marked in evidence David Glenn Williams
Exhibit ''A.'')
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Q. Now, you stated that the tire marks were 21
page 28 } paces. Were those tire marks, or skid marks, (!r
do you know!
A. Well, a skid mark, and a brake mark-it's hard to distinguish between. This car was on an angle, and it was probably braking and skidding; I would say they were brake
marks-it's a hard question. The car was on an angl,e to
the right, skidding to the right, and he could have had his
brakes on; I don't know whether it would cause him to skid
to the right, unless his brakes-one was grabbing; I just
don't know what would cause him-unless he cut his wheelsI wouldn't know how to answer it.
Q. All of that was on the right side of the line, in his proper
lane!
A. In his proper lane.
Mr. Goodman:
Q. Mr. Grandy, in checking this picture, you are thoroughly
familiar with that road, are you notT
A. Yes, sir.
Q. In checking this picture,-will you tell the Court and
jury how far back from where this cut-off here is, is there
still-is there still a straight stretch of road back towards
Christiansburg-west Y
A. I'd say, roughly the curve-You mean where the curve,
where you come around the curve-west, at this point 7 (Indicates on photograph)
Q. Yes, sir.
A. I'd say ·approximately 100, or 150 yards.
page 29 } Q. Then, do I understand you to say approximately 100 and 150 yards straight stretch of road
not shown in that picture Y
A. Yes, sir.
'
Q. West?
A. Yes, sir.
Q. Will you please point out, if you can, sir, from the
photograph, where the car struck or hitMr. Dalton : For the information of counsel, supposed to
be where the white handkerchief is-that is our information.
By the Witness :
A. I would say it would be toward the east end of the rock
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embankment, along in that vicinity here, is where the car
struck the rock embankment-along in this vicinity here.
Q. Mark it please, with a pencil or pen.
.

.

(Witness marks on photograph and exhibits to jury).
Q.
A.
Q.
A.
Q.
A.
Q.
A.
Q.

Is where you markedI marked. a circle.
What is t}:iat 7
.
Where the car struck the road.
What car¥
·
The l\iI G.
Williams' ca.r 7
Yes, sir.
.
And that's David Glenn Williams' Exhibit ''A"? Now,
Mr. Grandy, Mr. Craft has refreshed your recolpage 30 ~ lection from the evidence taken at the ~riminal trial
.
. -in .1955, in which you readily,. admitted that you
could be mistaken in the statement you made pertaining to
the question and answer of Mr. Williams, pertaining to the
water pistol-whether.it struck hi;s face or·not.. You testified
that-her,e a few mo~ents ago-that Mr. Banks told you, in
answer to your questions there at the scene in 1955, that it
was all in fun, was just a prank. Is =there any question in
your mind about your being-that that's not a cQrrect statement, sir 7
.:
A. Best of my memory, that's what ~e told me.
Q. I wish to refresh your memory-on page 9, question by
me: "Anything else said to you by Mr.· Banks, other than
what you have related, that you can recall Y'' .And your answer: ''No, ~ir;. he d~d say it was all in fun, that it was just
a prank, and all the boys at V. P. I. had these water pistols,
and that it was just a tendency for them to exchange shots
with water pistols." I just wanted to-that's what you testified to; is that correct!
A. Yes, sir.
Q. That's all.
Mr. Goodman: I'd like to introduce this (water pistol).
Mark this as an exhibit #1-similar-closest we can get to it,
with the stipulation that's been made. The stipulation is in
the record that that pistol being introduced at this time is
similar, but smaller than the original pistol which was introduced as an :exhibit in the criminal proceedings in .July, 1955,

David Glenn Williams v. Frances S. Mo.rris,.etc., et al.

~3

Trooper N . .TV. Grandy.

..
and which was placed in the.custody of the Clerk,
page 31 ~. and which has since beeri lost, or misplaced, or
. .
destroyed. This pistol .is introduced as plaintiff's
Exhibit #2-I believe it is.
(Water pistol marked in evidence as Plaintiff's Exhibit
#2.)

By Mr. Dalton:
.
.
.
.
Q. For the record, Trooper Grandy, I'd like~ ask you what
would be the. approximate distaric~ you :fired that pistol-it
fired the distance-what would be .the distance it fired in feet Y
A. I'd say 12 or 14 feet.
The Court: Through with this witness Y
By Mr. Craft:
. ..
Q. Mr. Grandy, you said that stream was.12 or 14 feet; I
believe your first statement was also the .same; focus-type
force, revealed by this pistol, demonstrated as the one· previ:
ously-that was lost?
A. I'd say it looked approximately the same.
Q. Now, in reference to the statement you made here today
about what Mr. Banks said, are you reading from notes of his
statement? You took notes you made about his statement?
A. Yes, sir; I have notes here on his statement.
Q. vVhen did you make your notes on Mr. Banks' statement?
A. During my investigation of the accident..
Q. At the time of the accident, or thereabout.s Y
A. Thereabouts; yes, sir.
Q. Before the criminal hearing!
A. Yes, sir.
page 32 ~ Q. Mr. Grandy, I'd like to read to you, from the
·
record of the criminal hearing in 1955, page 21, the
question-"Well, now, in reference to your notes there--as a
matter of fact your notes don't show that Banks made that
statement, do they Y Look at them and see.'' Your answer:
"I'm speaking from Banks' statement-from memory." Question: "Well, look at your book, and tell me-does Banks
make the statement you said he madeY" Answer: "No, sir;
I didn't write his statement in my book." Now, on page 20A. Before you go any further, let me correct you on thatneither have I got them in my book now.
. Q. Your statement-your evidence .relative to what Mr.
·
Banks !Said is from memory?
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A. That's right; I have the notation; I don't have his statement.
·
Q. Then your notations are just as to the conversation there
that dayY
.A. That's right; that's correct.
Q. Then you did make notes as to the statement T
A. But I didn't write down the statement.
Q. All right. On page 23 of the record, beginning with the
question on page 22-' 'Would you please just answer my
question 7'' And that was with reference to Mr. Banks' statement. "You have got it right before you."-and that is part
of the question. .And the answer: '' Do they show it, or do
they not!''
.A. I made no notes as to his statement.
page 33 ~ Q. Now, ask you, Mr. Grandy, whether or not you
made those notes since the previous criminal hearing!
A. No, sir; I did not; you could check the writing-and all
made at the same time; I made no notes.
The Witness Stands Aside.
(The Court adjourns for lunch).
( Trial resumes after lunch).
MRS. SYLVIA. W. ROYAL,
a witness of lawful age, called in behalf of the plaintiff, being
duly sworn, testified as follows :
DIRECT EXAMINATION.
By Mr. Messick;
Q. You are Mrs. Sylvia Royal f
A. That's right.
Q. Mrs. Royal, I believe you are employed as a secretary
by Mr. Julius Goodman, Commonwealth Attorney of this
County, are you not T
A. Yes, sir.
Q. How long have you been secretary!
A. 13 years.
Q. 13 years!
A. That's right.
Q. During the progress of the investigation of cases in
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which people have been killed, do you take statements of
witnesses into evidence?
A. Yes, sir.
page 34 } Q. I'll ask you if, on Monday morning, April 11,
1955, you took this statement of Mr. Leroy Edwards, of #404 Progress Street, Blacksburg, Va. ; home address, Farnham, Va. Y
A. Yes, sir ; I did.
Q. And you typed up that statement?
A. Yes, sir.
Q. Does that statement-was that statement in it-made
in the office of Mr. Goodman, Commonwealth Attorneyf
A. Yes, sir.
Q. I believe that's Mr. Edwards sitting over theref (Points)
A. Yes, sir.
Q. I would like to read to the juryMr. Dalton: We'd like to read that statement first, if your
Honor please.
(Mr. Goodman proffers statement to Mr. Dalton)
Mr. Dalton: I think we better discuss this evidence in
chambers.
The Court: Glad to see you in chambers.
(The following conference took place in chambers)
Mr. Dalton: David L. Williams objects to the introduction
of the purported statement of Edwards, insofar as it affects
the operation of the Williams car, on the grounds that it's
hearsay evidence, made out of the presence of David Glenn
Williams.
page 35 } The Court: I haven't seen the statement; I
might take a look at it. (The Court reads statement)
Mr. Craft: Counsel for defendant Banks objects to the
statement, insofar as it is statements made by Banks-this
being a statement made by another person other than Banks.
Mr. Goodman: If I am not mistaken, it was made in the
presence of both of them-all three of them there.
The Court: Was it made in the presence of the other two f
Mr. Goodman: I'm pretty sure, sir, I'd like to bring in that
lady and ask her that question.
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. . (The witness, M:rs., Sylvia W .. Royal, is brought. into chambers)
··
·
·
By)fr. Goodman: . .
· ·
. Q. Mrs~ Royal, wheJ). this statement was taken in my office
on April 11, 195~, was this state_ment made in the presence of
David Glenn Williams and Mr. Banks, himself! .
A. No, sir; just Mr. Banks.
Q. Were they present Y
A. Mr. Banks was present.
Q. Mr. Banks was present, but not Mr. William~ f
A. No, sir,.
The CoJ:trt_:, Gentlemen, it being made on April 11, Mollday
morning after the accident, such matters as it contains with
regard to David Glenn Williams would not be admissible as
to Mr. Banks; he being present, it would be adpage 36 .} . miEisibl~..1'11, allow the stateiµent in whole, except
for that part pertaining to Mr. Williams-down
at the bottom; that is the only part I see pertaining to him.
You might go over it again..(The Court passes statement to
Mr. Dalton).
Mr. Goodman: No proceedings had, or any warrants sworn
out. This is mere matter of investigation at that time.
The Court: I may have overlooked something there.
Mr. Dalton: (reading) "I heard the engine of the MG
speed up, and it seemed to go away from me.''
The Court: I think that part would be admissible, because
that wasn't the statement made as their part-by Mr. Williams; that was something he observed.
.
Mr. Messick: I have a little question right now. Let this
witness stand aside; I '11 take another course.
The Court: All right.
Mr. Messick: All admissible againstThe Court: Edwards 7
Mr. Messick: And against Banks.
(Trial resumes in open court.)
The Witness Stands Aside.
Mr. Messick: If your Honor please, at the present time
I'd like to call Mr. Leroy Edwards as an adverse witness.
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LEROY W. EDWARDS,
a witness of lawful age, called as an· adverse witness in behalf
of the plaintiff, being.duly. sworn, testified as follows:
. ·.·;

DIRECT EXAMINATION.
·.'

page 37 ~ By Mr. Messick:
.
Q. Mr. Edwards, I'll ask you to take a look at
this young lady. (Mrs. Royal stands up) You remember seeing
her in Mr. Goodman's office on the Monday morning of 11th
of April, 19557
·
; A. Yes, sir; I think she's the secretary.
.
Q. And she's the person that took a statement from you!
A. She was sitting in the back of the room when I was talk';'
ing with Mr. Goodman.
.
Q. And she ~as taking down your statement of how this
accident happened Y
A. Yes, sir.
Q. I hand you a statement in writing, made on Monday
morning, April 11, 1955, and ask you if you made that statement to Mr. Goodman, and. if it was taken down and transcribed by Mrs. Royal, secretary Y
(Witness reads statement).
A. That's the general statement I made. I don'tQ. That statement that you made there in the office that
morning was taken down, as you stated it, by the secretary,
wasn't it, sirY
: A. If she was taking down my statemen.t. .
Q. The statement that you made on the morning of April
11, as made-that was the truth of it, wasn't iU
A. I don't-the part right here says, (reading)
page 38 ~ '' As we were riding along, George had the squirt
gun in his hand. A lot of boys in the barracksdormatories-had them." I never saw that gun in his hand.
Q. Well, nowA. I don't exactly remember making that statement to Mr.
Goodman. I could have.
Q. You could have YThen your recollection, of course, two
days after this accident, was much clearer than it is now-two
years after the accident-isn't it Y
A. I wouldn't say my recollection two days after the acci·
dent is any clearer than it is right now.
Q. Anyhow, did you, or did you not make that'state~ent to
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the young lady-to Goodman, and transcribed by the court
reporter there Y
A. I came over to the investigation Monday morning, and
talked to Mr. Goodman.
Q. And what you said was taken down by the young lady!
A. She was back there taking the statement; yes, sir.
Q. And you said you may have said all that you don't remember Y
A. I don't remember what I said to him-not two years ago.
Q. You certainly would tell the truth about it, wouldn't you!
A. Yes, sir.
page 39} Q. Then if you did make that statement two
years ago, that was the truth of it, wasn't itT
A. I don't see how I could have made that statement. I never
saw the gun in his hand.
Q. That is the only thing that is not correct about itT You
say you don't remember seeing the gun in his hand t
A. I don't remember seeing that gun after he got in the
car. He reached over behind the seat and got the gun, and he
had it in his hand, and said something to me about it, and
naturally I wasn't paying any attention to what he was saying,
but I never saw that gun in his hand from the time we left.
Q. If he reached over and got the gun and showed it to you
inhishandA. That was in Blacksburg when I picked him up on the
campus.
Q. Well, everything else about that statement is the truth
of what happened, with the exception of you don't recollect
whether or not he was riding with it in his hand, or not Y
A. Well, this part right down here says the window was
down on the other car-I don't think an MG. even has windows
init.
Q. I'm asking you what-was it down or notT You said the
window was down on your car on the side that Banks was on.
Is that the way you described it to -like that man is taking
down is shorthand right now-wasn't this young lady doing
the same thingT
A. I guess she as taking it down in shorthand.
page 40 ~ Q. All right. Anythi!lg else .in that st~teiqentl.h~t
you dO?r'trecollecfiiow~rs·wroilgY You "liave reaa
/
it a number of times. That is the statement-the way you told
it- way this accident happened on the 11th day of April, 1955;
that's correct, isn't it T
A. Except for that.

David Glenn Williams v. Frances S. Morris, etc., et al.

29

Leroy W. Edwards.
Q. Except for that, it's correct. You mean by that, you
didn't remember telling them the window was down, and don't
recollect you saw the gun in his hand Y
A. Otherwise, correct-I did not say, ''With the n in his
hand."
~: That is the way it happened-as you saw the accident,
with the exception of what you said you don't remember i
the statement!
A. retty well covers it.
Q.
a st e
o 1 Thank you, sir.

Mr. Messick: Mark that Plaintiff's Exhibit #3.
(Statement of Leroy W. Edwards marked in evidence as
Plaintiff's Exhibit #3.)
Mr. Dalton: Your Honor, we want to discuss it out of the
presence of the jury.
The Court: All right, sir.
:M:r. Dalton: It would be just the same objection to me.
The Court: It would be the same ruling, with the exception
of the statement-let me see it.
(The following conference took place in chambers.)
page 41

~

Mr. Dalton: Counsel for David Glenn Williams
renew.s its ol?j_~ct!~~ -~o th~~ .-1L<?.r..t~oJt,_qJ_J_~~§!,~~ment that pertams to Williams. It's hearsay, macfe out of
the presence of Mr. Vv"'illiams. Aiid in the second place, it's an
unsigned statement-not made under oath. And in the third
place, counsel for the plaintiff is seeking to examine the defendant Edwards as an adverse witness, without examining
him in chief as to what happened; and he's seeking to ascertain by an unsigned statement what may have been taken out
of the presence-what statement may have been taken out of
the presence of our witness ; and it would seem to us, the
appropriate way to proceed would be to examine him-Edwards-as to the happening of the accident as an adverse
witness on his examination-in-chief, and then later, if counsel
for plaintiff is so advised, to seek to contradict him, if the
evidence he gives is at variance with this statement.
The Court: I was under the impression that statement
contained a statement made by Williams, but on reading it
the second time, I see it does not so contain. Now, the state-

V
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ment is similar to a statement made by Leroy Edwards on
April ll, 1955, covering his theory of how flie accident took
~ace. Being within two days after the accident, the Court
~~ems that the com,I!fef"e statement is proper, and mll alJow
tlje plaintiff to intr9 _nee it as a pad of their eyiden~. ·
Mr. Dalton: We except.
page 42 ~ Mr. Craft: Counsel for the def.endant Banks
excepts on the grounds previously stated, and on
the additional ground that a proper foundation has not been
laid for the introduction of this evidence.
The Court: The young lady who transcribed the statement
testified that Banks was present when the statement was made.
Mr. Hunter: Counsel for Leroy Edwards objects to the
introduction of the statement, if the purpose of the statement
is to contradict or impeach the testimony of Leroy Edwards,
which he may give in this case in open court, because the statement is an ex parte statement, not subject to cross-examination, and it's violative of the rule governing the production of
statements made by any witness for the purpose of contradiction. That is the basis for the objection.
The Court: At this time the Court does not understand
that the statement is being introduced to contradict the witness, but simply is a statement of his made two days after the
accident, giving his theory of how the accident took place.
Mr. Messick: And he testified the statement is what occurred at the accident; the statement is true.
( The trial resumes in open court.)
page 43

~

MRS. SYLVIA W. ROYAL
(Mrs. Sylvia W. Royal recalled to the stand.)
By Mr. Messick: (continuing direct examination)
Q. Mrs. Royal, you testified that you took this statement
on the morning of April 11, 1955, of Mr. Leroy Edwards!
A. Yes, sir.
Q. Would you read that-already marked Exhibit "A" in
evidence--? (Hands paper to witness).

Mr. Dalton: The same objections made by counsel for
these defendants applies through this testimony.
The Court: Yes, sir; the record will so show.
By The Witness :

(reading)

"Monday morning, April 11th, 1955. Statement of Leroy
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Edwards. #404 Progress St., Blacksburg, Va. Home Address·:
· ·
·
Farnham, Va.
· ·
"I was driving a station wagon on Saturday, April 9, 1~55,
going home for Easter holidays. George T. Banks, III,· of
Richmond, Va., was with me. I came up behind the automobile
involved in the accident. He was running along-according to
my speedometer-50 miles an hour. And I pulled out into the
left lane to pass him-approximately three or four second_s_ to
pass him. And George hollered out of the window at him,
'Hey, Glenn.' George was the boy riding with me, and Glenn
was the boy driving the other automobile. As I came up alongside of him, I heard the engine of that MG-:-that's_ a sport car
-speed up, and the car seemed to go away from me-and I
was still in the act of going around him. And the car swerved
in toward me, and I swerved away from him. The window
was down on his side-George's side of the car. I don't remember whether I had the window down on my side or not;
the window was down on the other car. After I pulled out so
as to go around him, the only thing that I would say that he
did was to holler at him, 'Hey, Glenn.' I know he had a squirt
gun, but I didn't see him stick it out the window; he had it in
his pocket when he got in the car; he showed it to me. I don't
remember what the conversation was when we stopped· after
the wreck. Both of us went back. And the third car
page 44 ~ coming along behind-there was a nurse in the car,
and she hollered to get an ambulance. So I got in
my car and drove down to the service station and called for
an ambulance. As we were riding along, George had the squirt
gun in his hand, and said a lot of boys in the barracks-the
dormatories-had them. He said he didn't see how it was
possible the gun could have caused the accident, due to the fact
he knew the other boys, and he said when he hollered, the other
boy turned and looked at him. He said he squirted it one time
out of the car.

"Q. Did Glenn Williams, the man driving the other car, did
he do anything-play or anything-in passing the other car.?
'' A. That I couldn't say. The only thing I heard was when
he called, 'Hey Glenn.' I didn't hear an answer.''
The Witness Stands Aside.
Mr. Messick.: If your Honor please, we desire to introduce
in evidence the death certificate, and also the testimony of Dr.
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Carey, taken from the record. It was understood that a portion
of it, as to the cause of deathThe Court: Any objections 7
Mr. Dalton: No objection.
Mr. Hunter: No objection.
(Mr. Dalton and Mr. Craft examine document.)

Mr. Craft: Your Honor, I object to the introduction of
this.
The Court: Let me see it. (Mr. Craft passes document to
the Court.)
Mr. Messick: Judge, what's on the back of that?
The Court: Summary of circumstances surrounding the
death-different from the other one.
page 45 ~ Mr. Messick: Not on this copy. This was the
one that was introduced before.
The Court: That eliminates your objection, Mr. Craft.
That statement is not contained on the back of the yellow
sheet.
Mr. Craft: That's all right.
The Court: Let. the record show that the exhibit containing the objectionable language was withdrawn, and in place
thereof, Plaintiff's Exhibit #4 substituted-received as Plaintiff's Exhibit #4.
(Death certificate marked in evidence as Plaintiff's Exhibit
#4.)
Mr. Messick: (reading) Page 33 of the record''Q. Well, what would you say was the cause of death, in
your opinion, doctor Y
·
'' A. A compound fractured skull. There were multiple other
injuries, but that appeared to be the cause of death.
'' Q. ·what other injuries 1 Describe them, sir.
'' A. A fracture of most of the bones of the skull, especially
on the right side-had severe lacerations. A six-inch irregular
cut across the middle of the throat, and he had numerous
minor lacerations of the face in the righthand side.-;-,

By Mr. Messick:
In the death certificate, gentlemen. (Exhibits death certificate to the jury.)
Mr. Messick: Judge, the Clerk has found the pictures of
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the exhibits of the car, and I'll show you gentlemen.
page 46 } (Mr. Messick exhibits pictures to defendants' attorneys.)
The Court: There being no objection, mark them Plaintiff's Exhibits #5, #6 and #7, and show them to the jury.
(Photographs of automobile (MG) marked in evidence as
Plaintiff's Exhibits Nos. 5, 6 and 7~ respectively.)
Mr. Messick: Stipulated and agreed that this is a picture
of the wrecked MG that belonged to Mr. Williams, in which
Mr. Morris was riding.
The Court: Correct.
(Mr. Messick turns in his chair to address Mrs. Morris;who
is sitting slightly to the rear of his left side, as follows:)
.

"/.:.11'

By Mr. Messick:
Q. There is a question I'll ask you: You told us that your
husband attended night school in Roanoke for two years in
order to catch up with his work-school work, to enter V.P~I.
I'll ask you if he worked during the time he was attending
night school Y
A. Yes, sir; he worked at the Coca-Cola Bottling Co. in
Rocky Mount, Va.
Q. What were his earnings per year at the Coca-Cola Bottling Co. 7
A. I would say around $4000 a year.
Q. Approximately $4000!
A. Yes, sir.
Q. And in order to attain an education and improve himself,
he worked and attended night school f
page 47 } A. Yes, sir.
Q. That's all.
DAVID GLENN WILLIA.MS,
a witness of lawful age, called as an adverse witness by the
plaintiff, being duly sworn, testified as follows:
·.
DIRECT EXAMINATION.
By Mr. Messick:
Q. Mr. Williams, you are one of the defendants in this
case, are you not?
A. Yes, sir; yes, sir; I am.
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David Glenti. Williams.
Q. How old are you T
A. 25.
Q. 25 Y You of course were acquainted with Mr. Morris,
the young man who was killed f
A. Yes, sir.
Q. He was your roommate at school Y
A. Yes, sir.
Q. Mr. Williams, do you remember testifying as a witness
in the case of The Commonwealth of Virginia v. George
Banks, III, on July 18, 1955, in court here, did you not Y
A. Yes, sir.
Mr. Craft: I object.
The Court: Grounds of the objection f
Mr. Craft: May I speak to the Court ·in chambers Y
(The following conference took place in chambers.)
page 48 } Mr. Craft: Counsel for the defendant Banks
.
objects to the question as phrased, in that it specifically points out to the jury that there were criminal proceedings instituted and pending against the defendant George
Banks, III, and that this form in which the question has been
phrased is prejudicial, and entitles this defendant to move
the Court for a mistrial.
The Court : I '11 overrule your motion for a mistrial. I
sustain the objection as to the question. I '11 instruct the
jury to disregard the questions that may be asked as to the
criminal proceedings, too.
Mr. Craft: Just proceedings, as has been stated many
times, had in July 19, 1955 Y
Mr. Goodman: Used by the same evidence he has used
from his evidence.
Mr. Messick: Man who puts a witness on the stand in a
criminal case, that is also a party to a civil action-that we
can't ask him if he didn't testify in the case of The Commonwealth v. BanksY
.. The Court: You asked him if he didn't testify in a criminal
proceeding surrounding that accident, tried in this court in
July, 1955.
··
Mr. Messick: Any difference? I want to show Banks used
him as a witness-going to prove that Mr. Banks called him
.
as a witness-testified as a witness on his behalf.
page 49 } Mr. Craft: I slibmit, your Honor, I have at no
time phrased any question~ or made any remarks
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that would indicate to the jury there were ever any criminal
proceedings brought against this defendant, George Banks,
III, and all questions can be properly asked by reference to
the previous proceedings-criminal proceedings-without in
any way prejudicing George Banks, III, by reference to particular criminal proceedings against him only. I object to· it,
andMr. Messick: If he didn't testify as a witness on behalfMr. Craft: And I except to the ruling of the Court.
The Court: I have ruled that he can't bring his name specifically in, but he can ask the question as to whether or not he
didn't testify in the criminal proceedings, without naming
who the defendant was.
Mr. Messick: Judge, have I got a right to ask him if he
didn't testify as to the instance, and on behalf of the defendant Mr. Banks?
The Court: I think not, sir.
Mr. Craft: If you can't bring out matters about insurance,
I think, along the same matters of thinking, you can't bring
out matters about this man having been the criminal that
was proceeded against, and I believe that on that thinkins,
and if it is logically applied, that it should entitle
page 50 ·~ me to a mistrial, and I obj·ect. And I understand
the Court's ruling, and I except only to that part
of it.
·
·
Mr. Messick: I want to vouch the record. The witness will
testify he appeared here, and was summoned and· testified as
the witness, at the request of Mr. Banks.
·
The Court : May be prejudicial to the defendant Banks
to show that criminal proceedings were against him, and not
against the others. And I do not want the· defendant's name
brought in; it hasn't .been brought in so far-only the statement that proceedings were held.
. . Mr. Messick: We certainly got a right to show he testified
at the instance of another defendant in the criminal p:voceeding.
Mr. Craft : I don't think so.
Mr. Messick: And the other defendant .being a party to the
defense in this suit.
:: ·The Court: · That is my ruling, sir-can't bring in' the
name of the defendant; can't show that there was a proceeding as has been shown, ancl in which tllis man testified.·
Mr. Messick: ·All right~ sir. I didn't think it was any
question about it. I wasn't' trying to. put in the record something I didn't think didn't have any right to be in there.
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The Court: May be prejudicial to show it.
Mr. Craft : Three defendants, and you 're singling out that this criminal proceeding was against.
George Banks, III. That is prejudicial in my opinion, in the
light of the fact·
Mr. Messick: I 'II vouch the record, the witness will testify
he testified on behalf of Mr. Banks, and if that's true, I think
all means-I don't care about the question of criminal proceedings pending against him. May be some reasons in the
record he was testifying for Banks.
page 51

~

(Trial resumes in open court.)
The Court: Gentlemen of the jury, you can disregard thf
question as previously asked by Mr .. Messick.
By Mr. Messick: (continuing direct examination)
Q. I now ask you, Mr. Williams, if on the 18th of July,
1955, in the Circuit Court of Montgomery County, if you
testified as a witness in a criminal proceeding?
A. Yes, sir.
Q. You have, of course. And at that proceeding you have,
of course, testified as to how this accident happened; didn't
youY
A. Yes, sir; to the best of my ability.
Q. You told the truth t
A. Y,es, sir.
Q. On that occasion Y And what you told on that occasion
is now the truth as to how this accident happened; wasn't
iU
A. Yes, sir.
page 52 } Q. All right. I 'II ask you, sir-you gentlemen
turn to page 39 of the record-if, on the trial on
July 18, 1955, in response to questions by the Court, you
did not testify as follows :
'' Q. Your speed was 45 to 50 miles 7
'' A. Between 45 and 50.
'' Q. All right.
'' A. And I noticed a car start to pass us, and it seemed
like it took an awful long time to pass, and I glanced around
and I seen-I didn't know him at the time. I seen a boy
hanging out of the window, who was George Banks, and he
was waving and hollering something. I didn't understand

David Glenn Williams v. Frances S. Morris, etc., et al.

37

David Glenn Williams.
what he said, and I think he had a water: pistol m his
hand.''

Q.
A.
Q.
A.

That was your testimony, wasn't it, sir!
As well as I remember; yes, sir.
And that was the truth?
Yes, sir.
Q. All right, sir. On page 55 of the record, were you not
asked these questions, and did you not give the following
answers?
'' Q. Well, did you hear the the noise from the station
··
wagon as it approached your car from the rear?
'' A. I was aware when he started to pass me. I seen him
come down the road.
'' Q. You· looked in your rear view mirror and saw him
when he tried to pass?
'' A. Yes, sir;
'' Q. And as the front ·end of his car got up to the rear of
your car, you heard this man say, 'Hey, Glenn.'?
'' A. Well-no. I heard the hum of the motor first. It
seemed like it stood there."

page 53

~

Q. You were asked those questions, and made
·
those answers, as shown by this record?
A. Yes, sir.
Q. And that was the truth as to the way this thing happened, wasn 't it ?
A. Yes, sir.
Q. All right, sir. You testified that Mr. Morris was a guest
in your car, didn't you?
A. Yes, sir; I believe I did.
Q. That is the fact?
A. In fact he was a guest; yes, sir.
Q. Had nothing to do with the operation or control of your
car at all?
A. No.
Q. Just riding there as any other person would be riding?
A~ Yes, sir.
Q. On page 45 of the record-I '11 ask you if the following
questions were not asked you, and if you didn't make the
following answers :

'"'Q. Did the water hit you in the face?
'' A. No, I can't remember that it did.
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'' Q. Nothing struck you T
"A. No.
''Q. And what happened to your vehiclef
'' A. Well, my car hit the bank and overturned.
page 54 } '' Q. And what happened to the other vehicle, if
anything!
'' A. As far as I know, it continued on down the highway
and then stopped.
Q. Do you know who it was that called to you out of the
other vehicle?
A. Yes, sir; I knew who it was that hollered out.
''Q. Who was it?
·
'' A. George Banks.
'' Q. Did that attract your attention 7
'' A. Yes, sir; he did when he yelled.
'' Q. Did you take your eyes from the road, or not T
' 'A. Yes, sir ; I did.
'' Q. What happened to your car then, when you took your
eyes off the road, if anything?
"A. I can't say."

"Q. That's what you told the Court· here in July of 1955,
didn't you, sir f
A. Would you read one part in there I can't quite agree
with?
Q. I '11 read-you read it.
A. Go ahead, and I '11 stop you.
Q. Reading near the front, or backY
A. Front. ·
Q. (reading)

"Q. Did the water hit you in the facet
'' A. No, I can't remember that it did.
'' Q. Nothing struck you Y
'' A. No ; I don't remember being struck.''

pag.e 55

~

Q. Were you struck, or not Y
A. I don't remember. And there was something else.
Q. That is what you testified to in July of 1955, transcribed by the court reporter. Next question was:
''Q. And what happened to your vehicle?
'' A. Well, my car hit the ,bank and overturned.
"Q. And what happened to the other vehicle, if anything!
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'' A. As far as I know, it continued on down the highway
and stopped.
'' Q. And do you know who it was that called out of the
other vehicle ?
'' A. Yes, sir; I knew who it was that hollered out.
"Q. Who was iU
'' A. George Banks.
"Q. Did that attract your attention 7"

By the Witness:
A. Right there, before-I knew who it was after· it happened; I didn't know who it was before. I think I emphasizedQ. I am reading what you testified to .
.A. I testified to that, sir! I testified to thatf
Q. You testified to what was here, as I read it to you.
That's what you testified to-it was taken down
page 56 } by the court reporter.
.A. Yes, sir.
Q. And you were telling the truth about it!
A. Yes, sir-except for that.
Q. Except what Y
.A. Knowing-that one statement-I didn't know who it was
at that time.
Q. You didn't know who it was at that timeY
.A. I didn't know who it was at first.
Q. Just as you testified to, you saw this automobile in the
rearview mirror, and you were going 45 or 50 miles an hour,
and this car pulled alongside of you, and you took your eyes
off the road and looked in the back at this car, and you saw
this boy, George Banks, hanging out of the window, and he
was waving and hollering something, and he had this water
pistol in his hand, and he just kept running alongside of
you-as you described it-'' Seemed like it took an awful
long time to pass." That's the way it was, wasn't it, Mr.
Williams?
.A. Yes, sir.
Mr. Messick: That's all we care to ask Mr. Williams at
present.
CROSS EXAMINATION.
By Mr. Craft:
Q. Mr. Willia.ms, at the same time and from the same ~ecord
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which Mr. M~ssick has used .relative .to your .statements~
-page 57

~

. Mr. Messick : w·hich page Y.
Mr. Craft: Page 48.

By l\fr. Craft :
Q. The question propounded was : '' Do you know of your
own knowledge what caused yo.u to lose control of the vehicle
which you were operating 1" Your answer: "No, I don't."
A. Yes, sir.
;Q. That was true then, and true now?
A. Yes, sir.
Q. On page 54 of the same record, the question was asked
-in reference to what you had stated to the Officer-and this
question is as follows: '' And- at that time you told him that
you didn't know what caused you to lose control of the
,car''-didn't you-just like you are telling his Honor today?
And your answer: "Yes, sir."
A. That is correct.
Q. That is true·?
A. That is true.
Q. On page 69-same record-56 of the same record-ques-t~on: '' And as the front of his car got up to the rear of your
car, you heard this man say, 'Hey, Glenn.' " Your answer :
'' "\Vell-no. I heard· the hum of the motor first, and it seemed
like it stood there; it was making a lot of noise." Your
answer: "Well, yes ; no noisier than any other car." Question: '' After that-well, did any water strike you 1'' Answer=

page 58 ~

Mr. Messick: You left out a couple of questions.
Mr. Craft: I think you covered them. I'll read those-you
can bring them out yourself.

Bv Mr. Craft:
"'Q. The question was: "Did any water strike you Y'' "No,
I couldn't remember any ,vater striking me.'' Is that your
answer!
·
A. Yes, sir; that's correct.
Q. On page 45-the same record-you may skip that; that's
the same question Mr.-'' Nothing struck you 1'' And your
answer was, "No." And that was true!
A. Yes, sir. I don't remember if it struck me.
: Q. · On pag·e 60, the first question-
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·. Mr. Messick: What question?
Mr. Craft: Beginning on 59. ''Mr. Williams, please tell
the Judge whether or not the sound of the motor caused you
to wreck.'' Your answer: ''No.'' Then on page 60, fallowing that, this answer: '' I can remember hearing the sound
of the motor before anybody hollered.'' Is that correct?
A. Yes, sir.
Q. Let me ask you this question, Mr. Williams: After
hearing the soun,d of the motor, is that when you looked back
over your shoulder?
A. I don't-I believe it was when I heard someone holler,
when I looked back-first time I looked back-only time I
looked back.
page 59 ~ Q. On page 44 of the record the question was
asked, "What did he say?''-that was in reference
to what you heard someone yell. Your answer to the question:
'' I can't remember his words.'' Question: '' Did he call you
by any name?'' ''No, I can't remember-the wind was blow. ''
.
.
mg.
Q. Is that true?
A. Yes, sir; a certain amount of wind blowing at 45 miles an
hour.
Q. Was the wind blowing, or were you referringA. Relative to me, it was. I don't know whether actually
the wind was blowing, or not.
The witness stands aside.
Mr. Messick announced that the plaintiff rested.
(Trial resumes after a short recess).
(The following conference took place in chambers).
Mr. Hunter: Motion is made on behalf of Leroy Edwards
that the evidence of the plaintiff, in respect to him, be stricken,
on the ground that no negligence has been sl1own on the part
of Leroy Edwards proximately causing the accident in this
case.
Mr. Craft: If your Honor please, counsel for the defendant
Banks moves the Court to strike the eYidence as to the plaintiff Banks-defendant Banks, on the grounds that there is no
evidence of negligence on the part of the defendant Banks
.that in any way proximately contributed or caused the death
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of this decedent in this accident; and in support of
that motion, I would like to point out to the Court
that the plaintiff has introduced from the record
the evidence-of the statement by the driver of the vehicle
that wrecked-to the effect that no water struck him, and
that he did not know what caused the accident. Therefore, the
plaintiff can not rise any higher than his own evidence in
support of negligence of the defendant Banks. And I submit
that, no matter how wrong, or how careless it might have been
to have used a water gun to discharge water into the air,
if the driver of the vehicle affected can not . say that that
caused, or affected his operation of that vehicle, even if you
concluded it were negligence to shoot the water gun, as a
matter of law and the evidence in this case, it did not proximately contribute to this accident.
Mr. Dalton: Counsel for David Glenn Williams moves the
court to strike the evidence of the plaintiff, on the ground
that the evidence does not show that the defendant David
Glenn Williams was guilty of gross negligence, as defined by
law, and to strike the evidence only as to Williams.
Mr. Messick: All three motions in there, sirf
The Court: Um-hum.
Mr. Messick: Take first the motion of Mr. Hunter, one
made the first. Judge, the evidence in this case from which
the jury can·reasonably believe, and which I think is the truth
of it, this was horseplay, and a very dangerous
page 61 ~ thing for these young men-not boys-to ·be doing.
Now, the negligence of Mr. Hunter's client is
clearly established on the testimony by Mr. Williams; it is
also established on the testimony of what was told to the
Officers there as to what happened. Let's see what was the
situation. ,ve have two men riding in a station wagon-the
owner and driver of that station wagon-anyway, his passenger was carrying a water gun, and from the statement he
made on the 11th day of April, 1955-he made the statementit was taken down in shorthand and written up-it was to the
effect that boy was carrying this water gun, and he had it in
his hand; yet he knew that a lot of boys around the dormatories were carrying those guns and shooting them at each other.
Knowing that to be a fact, he attempted to pass, and I think
that he attempted to so negotiate his automobile as to-and
the jury can solely infer from the testimony in this case-that
Banks would be in position to discharge that water pistoland let's see what the testimony shows, and the reasonable
inferences that can be drawn therefrom. We take the testimony of Williams-which he says is the way this accident

page 60

~

David Glenn Williams v. Frances S. Morris, etc., et al.

43

happened, so far as he was concerned. And it was he-he
was driving down the road at 45 to 50 miles an hour, pretty
close to the speed limit; that he saw this car behind himsaw it out of his rear-view mirror-and it came up
page 62 ~ and started to pass. But instead of passing, what
did it do T (reading) '' And I noticed a car start
to pass us, and it seemed like it took an awful long time to
pass. And I glanced around and I se.en it. I didn't know
him at the time. I seen a boy hanging out of the window
who was George Banks, and he was waving and hollering
something. I didn't understand what he said, and I think he
had a water pistol in his hand." Now, here I'm-here is Mr.
Hunter's client, Mr. Edwards, driving an automobile, and his
passenger-if the testimony of Williams is correct-was leaning out of the automobile, and he was waving and hollering,
and still, instead of going on and passing, he was negotiating
that automobile so it was right alongside the Williams car in
which the Morris boy was riding. .And he knew that Banks
had that water pistol. Now, how else did Williams describe
that-the car that was trying to pass him, allegedly trying
to pass him Y We turn to page 55 of the record. (reading)
'' Well, did you hear the noise from the station wagon as it
a pp roached your car from the rear T'' Answer : '' I was aware
when he started to pass me. I seen him come down the
road.'' Question: ''You looked through your rear-view
mirror and saw him when he tried to passf" Answer:
''Yes.'' Question : '' And as the front end of his car got up
into the rear end of your car, you heard him say, 'Hey,
Glenn' f'' Answer : ''Well, no. I heard the hum of the
motor first. It seemed like it stood there.'' In
page 63 ~ other words, the jury has every right to believe that
·
Edwards, driving that automobile, pulled up right
beside that Williams car and let it stand there, and so negotiated that car so his passenger, who was leaning out of the
window and hollering and waving his hands, could get into
position to shoot that gun. Now, from that testimony the
jury has every right in the world to believe that, and not only
that, but from a statement that this man gave on the 11th day
of April, 1955-it shows that to be true, and I'll read that
to you. (reading) '' I was driving a station wagon on Saturday, April 9, 1955' '-Edwards' statement-'' George Banks,
Richmond, Va., was with me. I went up behind the automobile involved in the accident. He was running, according to
my speedometer, 50 miles an hour. And I pulled out into the
left lane to pass him-approximately three or four seconds
to pass him. And George hollered out of the window at him,
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'Hey, Glenn.' · George was the boy riding with me; and Glenn
·,vas the boy driving the other automobile. And as I came
alongside of him, I beard the engine of that MG-that's the
sports car-speed up, and the car seemed to go away from
me. And I still was in the act of cutting around him, and the
car swerved in to"'lard me, and I swerved away from him.''
Now, if the engine of that MG speeded up, we have all the
more reason to believe that he pulled right-accelerated his
car in order to get in position for Banks to do the
page 64 ~ thing that he did,-lean out that window and discharge that gun-hollering, and attracted the ·attention of tlie driver of the other vehicle. I say it's horseplay-one of the most dangerous horseplays I know of. And
then the testimony of Banks to the Officer, just as be testified
here on page 9 of this record-"No, sir. Anything else said
to you by Mr. Banks, other than what you're able to recalU"
Answer: ''No. He did say it was all in fun, and it was
just a prank, and all the boys at V. P. I. had these water
pistols, and it was a tendency for them to exchange shots
with water pistols.'' All the evidence in the world for any
reasonably-minded men to believe that Edwards negotiated
that car so that Banks could discharge that pistol, from
Williams-into ·wmiams' car.
Mr. Hunter: In reply to that, we are all familiar with
the principle that the negligence of the host-of the driver
is not imputable to the guest, and conversely, likewise true,
anything on the part of ·a guest is not imputable to the host,
unless there has been some conspiracy, or some concerted
action, and that can not be left to speculation and guess.
Now, what does the evidence show-and Mr. Messick has
introduced this statement here. It's true, it's an adverse
witness' statement, but until contradicted, the man who
introduces an adverse witness is bound by the statement
of the witness, as introduced, and as submitted.
page 65 ~ There is no evidence here that he violated any
law with respect to rules of the road, in overtaking
and passing. Edwards' statement-rigl1t here-is to the
effect that everything would have been all right if "Williams
hadn't speeded up the car-Williams was driving. And
there is no evidence that Edwards ever exceeded the speed
limit. Now, here is a water pistol, just a toy. I take any of
these gentlemen with me, who might have a loaded shotgun
in the car-I w·ould have no reason in the world to think that
one of them would engage in the use of that shotgun to harm
another. If he did, and I knew nothing about it-now, Edw·ards says here-and his statement-in his statement, and
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so far as the record shows, .there hasn't been any concerted
action between them. It hasn't been shown here in any way at
all, except by specula,tion and guess, that there was anything
done on the part of Edw-ards to maneuver that car so that
Glenn-I mean, that Banks could fire that pistol from
there-discharge it. He goes along east, watching the highway; the pistol has been put on the. seat; how would he think
anybody was going to use it. There'd have to be some proof
of that concerted act. I mean by that, some substantive proof;
it can't be left to conjecture. There are several cases, not
to much with regard to automobiles, but I have a case here
from American Law Reports. One case cited in here is where
a taxi cab driver had some boisterous passengers
page 66 } in the car. One of them threw a bottle out of the
car and hit a pedestrian. Now, it says here he
must have known, or had some reasonable expectation that
that bottle would be thrown from the car. Another case, involving the shooting of a :firearm from a railroad train-the
passenger on the train was intoxicated and in possession of a
gun while the train was moving. Bridges leaned out and
fired at an old man. He intended only to scare the old man.
Action was brought, and on appeal the case was reversed,
because preliminary instruction should have been given to
the defendant. It said, "It does not appear that at the time
the porter told Bridges to put his gun up.'' He knew about
it-the railroad employee. Bridges was not attempting in
any way to injure anyone, or knew that his handling of the
pistol was likely to result in injury. Therefor,e, when Bridges
returned his pistol to his pocket, then he would fail to see,
or could have been-it could have reasonably implied from
Bridges conduct that, unless put off the train-or he would
perceive someone walking along the track and deliberately
shoot at him for the purpose of making him jump. This case
is right along with those cases.
Mr. Craft: Let me supplement that briefly, to this extent.
Mr. Hunter: Maybe oneThe Court: One at a time. I believepage 67 } Mr. Messick: Judge, of course if I am driving
an automobile-taxicab driver is something of that
kind-and somebody in the back seat of my car has a pistol I
don't know anything about, and he shoots it out and hits a
passing pedestrian, of course I can't be held responsiblethat's just plain common sense-and many authorities along
that line. I don't suppose there's a man in there that's not got
a shotgun, and I don't have no right to expect that he's going
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to- see-or discharge

that gun, and he shoots and discharges
that gun-doesn't put the obligation on me. You take the
Dooley case down in Roanoke County that I was in and upheld
a conviction for murder without any question. Dooley's
brother was one of them-driving the car-and had a shotgun, and he so negotiated the car that the brother could shoot
and discharge that shotgun, and killed Officer Simmons.
·Both convicted of murder under those circumstances. That
was purely circumstantial evidence, and negligence can be
etablished by circumstantial evidence the same as any other.
Kress v. Hackler, I had in the Court of Appeals of Virginia.
They decided this propositionMr. Hunter: Your evidence failsMr. Messick: If it doesn't show it, I don't know what
does. Here is the testimony of Mr. Williams. His car, instead of passing him, stood-pulled up beside him and hanged
there.
page 68 ~ The Court: I think I am familiar with the evidence. It appears to me to be a question whether
or not the jury believe that Edwards operated his car in a
negligent manner in order to allow Banks to be in a position
to fire,. or squeeze the pistol. And for that reason, Mr.
Hunter, I'll overrule your motion to strike the evidence as to
Edwards.
Mr. Hunter: Except to the motion on the ground stated,
that the evidence is insufficient to prove any negligence on
the part of Edwards, which could possibly cause or contribute
to the accident.
Mr. Craft: I'll say, in reference to the defendant Banks,
Banks was not a driver or operator of either vehicle; he had
110 control over the operation of either vehicle, not was he
in on it. Now, the only act that is shown that Banks did, is
that he had a water pistol in his possession; and that he
squirted it from the window of the car, and he also yelled.
l submit that neither act is negligence per se; I submit that
neither act, in the light of this evidence, was a proximate
cause of the accident and the resulting death. And I would
like to carry it further-that even if he had been .shooting
that shotgun, which Mr. Hunter referred to; if ·the driver of
the v·ehicle towards whom he fired it, and who wrecked, cannot
say that he heard, that it struck him, or. :that it caused him
·
·
to wreck, then it is pure speculation to say that he
page 69 ~ or his act in arty way contributed to that -accident.
· ..
And further, I think the only sound, common judgment on an analysis of all t4is evidenc·e, that if that act had in
any way contributed to this· accident, both of these men would
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Mrs. Roger Hughes.
have immediately pointed the finger and said, the cause of
this wreck was caused ,by firing a water pistol-it hit me, or
excited me, or struck me, or it distracted me, and the driver
of that vehicle emphatically says, '' I do not know what
caused the wreck; I didn't see any water; I didn't feel any
water.'' I submit that defendant Banks-no proximate cause,
whatever the evidence will be that he was negligent in squirting the water gun.
The Court: Now, as to the defendant Banks, the jury
would have a right to believe that his total actions would
amount to wilful and wanton misconduct, which would constitute gross negligence, and it would be a question for the
jury, rather than the a question to be decided under the evidence. I overrule your motion.
Mr. Craft: Counsel for defendant Banks excepts, and calls
it a grievous mistake.
Mr. Dalton: We renew our motion to strike the evidence
of plaintiff as to defendant Williams, on the ground that there
is no evidence showing gross negligence on the part of Williams, and in causing the accident complained of.
The Court: The Court will overrule that motion at this
time, because the jury would have a right to bepage 70 ~ lieve from the evidence so far adduced, particularly
the evidence of Edwards, that in some manner
Williams negligently allowed his car to swerve first to the
left and then to the right, and losing control. The refore the
Court overrules the motion to strike on behalf of Williams.
Mr. Dalton: Counsel for Williams excepts.
( Trial resumes in open court.)
MRS. ROGER HUGHES,
a witness of lawful age, called in behalf of Defendant Leroy
W. Edwards, being duly sworn, testified as follows:
DIRECT EXAMINATION. ·
·
·
·
By.Mr. Hunter:
· ··Q. Your· ·name~ I believe, is Mrs. Roger Hughes 7·
A. Yes, sir.
Q. Wbere do you live, Mrs. Hughes?
A. I live at Princeton, W. Va.
· Q. On April 9, 1955, were you on the highway known as
Route # 11, just west of Shawsville, in this County?
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· A. It. was the Satur.day before Easter, two years ago, and
I presume it was April.9 I was. Q. What were you doing on that highway T
A. I was making a trip to Veterans Hospital in Roanoke to
visit an ill brother.
Q. Were you in an automobile?
A. Yes, sir-driving.
page 71 ~ Q. You were doing the driving T
A. Yes, sir.
· Q. Anyone else in the car with you 7
A. Yes, sir.
Q. Who?
.A. Four other occupants in the car with me-two sisters,
and my daughter, and my daughter's friend.
Q. Was it clear? .
A. Very bright and pretty-just like today.
Q. Now, this case involves an accident which occurred on
the highway just this side of Shawsville, in which a Mr.
Morris lost his life. Were you anywhere in the vicinity of
the accident 7
A. Well, to be plain, you mean, did I observe the accident;
was I there?
Q. Were you there T
A. Yes, sir; I was there.
Q. All right. What speed were the-were you making on
the highway at that time T
A. Well, I don't know exactly, because-I do know I didn't
get over the speed limit; I was very near the speed limit-I
do know that. And as to the exact mileage, I could not tell
you.
Q. Did you see the car driven by Mr. Williams-the defendant in this case-leaving the highway T
A. Yes, sir.
Q. Did you observe the car driven by Mr. Wilpage 72 } Iiams, and also the car driven by Mr. Edwards here,
prior to the accident T
A. Well, I had followed the red car-I believe that was
the one Mr. Williams was driving-for some distance; I cannot tell you the exact mileage I had observed that. There
was a long hill coming down as we proceedied east, and then
a long stretch of highway, and I followed the red car down
the hill, and was proceeding east on this straight stretch of
highway, following the red car. And somewhere down the
hill, or near the bottom of the hill, the car driven by Mr.
Edwards passed me, and had gotten between the car I was

David Glenn Williams v. Frances S. Morris, etc., et al.

49

Mrs. Roger Hughes.
driving and the little red-I call it ''convertible''; I don't
know what make of car it was.
Q. Go right from there and tell what you observed, in your
own language.
A. Well, I couldn't tell you how far we traveled. ThatMr. Edwards' car was between my car and the convertible;
I did not know the mileage at all. But on that straight stretch
of highway, driving along very slow-driving along very
complacently-I observed something-as I could see passing
from one car to the other.
Q. What did it appear to be 7
A. Well, at the time-just my observation-I had been associated with boys and girls in high school, and I suppose the
frame of mind I was in, I thought it to be water, because I had
known of boys and girls playing with it.
Q. NowA. -And I observed what seemed to be water
page 73 ~ passing; I didn't know what it was.
Q. At the time you saw what you thought was
water passing, state whether or not the cars were parallel
with each other or not.
A. I couldn't tell you whether or not they were parallel
-apparently they must have been; I wasn't observing that
closely enough to say they were, or were not-presumably
they were.
Q. Well, assuming that these two brief cases here are
automobiles, and traveling in the direction toward you, state
whether or not there was an appreciable distance between the
two automobiles ?-I mean from across the road.
A. Between the two?
Q. Yes.
A. Mr. Hunt.er, as far as ·I could tell, and as far as I remember, there must not have been. Now, I cannot honestly
say, unless I had been right there and the movement had
been stopped. From behind, and driving along, they were
very near parallel.
Q. Very near parallel? But I'm trying to get-if you can
-the distance between.
A. Between the two cars 1 It is a dual highway, and as far
as I know each was on their own side of the road.
. Q. Each in his-in its proper lane 1
A. Dual high,vay, and each in its dual lane.
Q. You thought water was going from one car to the otherY
That's from Edwards' car to ,villiams' car?
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A. I don't know that it-know if it touched Wilpage 74 ~ Iiams' car. I could see-almost like a horizon,
·· ·
what it seemed to be.
Q. I'm trying to get at what length, would you say, this
stream or squirt of water appeared to beT
.A. Well, I don't know how I could determine that; I could
see it perfectly that way. (Witness gestures) ·
Q. Would you say it was as much as a yard, or two yards Y
A. I say, when it comes to that distance, it must have been
between ten-over ten, I'm sure.
Q. Going from one car?
A~ That's hard for me to say-let's don't answer that
question-I couldn't tell.
Q. Some appreciable distance?
A. I would have to measure it to answer it correctly.
I'm assuming that must have been water; I don't know.
Q. Did you see anything in the way of the operation of
Mr. Edwards' car that appeared to be out of the ordinary?
A. I saw nothing.
Mr. Messick: We object to the answer. Let her testify
to what she saw.
The Court: Let the witness testify to what she saw, and
how he operated the car.
By the Witness:
A. As I followed the carMr. Messick: We object. Just let the lady tell what she
saw.
page 75 ~ The Court: That is what she's attempting to
do.
Mr. Hunter: I was merely trying to hastenBy Mr. Hunter:
Q. How were the cars operated-I '11 ask you Y
A. Just what do you mean?
Q. How were the cars operating, as you observed them on
the highway?
A. In what mannerY
Q. Yes.
A. Nothing out of the ordinary-it certainly would have
attracted my attention, I assure you.
Q. Nothing attracted your attention to the automobiles, by
the operation of the cars themselves Y
A. I saw nothing out of the ordinary in following the two
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cars, until I saw what seemed to be water, and it attracted
my attention.
Q. When you saw what you construed, or thought to be
water going from one car in the direction of the other, about
how far behind those cars were you Y
A. I have been asked that before, and I can't honestly
answer that.
Q. I read your testimony in the proceedings about two
years ago, and I know that you are hesitant about giving distances in yards or feet.
A. I have thought about it a great deal. I have
page 76 ~ even tried to vixualize cars and distances.
Q. Will you observe in this room her,e, as to
whether or not the distances would be even composed within
the confines of this room,-or longer T
A. Let's put it this way: within two, close to three cars,
couldn't be longer than this room; I should think it would be· a
greater distance, and just looking at this, I'd have to place
the cars and see-we weren't that close "together. There was,
seems to me-as well as I can remember, there was sufficient
space between.
Q. Twice the distance of this room you were behind T
A. Well, I just hesitate in saying; I just don't know. It
was safe driving-let's put it that way.
Q. You were behind a distance T
A. We were, and there ·Was absolutely safe driving-I think
I was on the alert.
Q. You close enough to see those two cars-well, nothing
to obscure your vision, was thereT
A. Oh, yes indeed.
Q. You could see them well?
A. Oh, yes. In fact, my two daughters in the back seat, of
course, saw the little convertible; we had been following the
car, and they had been remarking down the highway playfully
about the car, and we watched it.
Q. Could you estimate the speed of the two cars in front
of you?
page 77} A. Well, they certainly must have been traveling
not much faster than I, because we stayed along
tog.ether for a long period of time-at least the little red
.convertible and my car.
Q. Now, from what side of Edwards' car did this stream of
water seem to come T
A. From the left-pardon, from the right of their car as
it headed east; I was on the left, driving.
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Q. Did you see anything in the nature of a water pistol Y
A. I did not. I didn't detect that. I couldn't have honestly
said I did at all. I merely thought that it was that, because
I have been associated with it before.
Q. Did you see an arm waving from the right-hand side!
A. I did not.
Q. Did notf
A. Huhn-un.
Q. Did you hear any voices Y
A. I did not.
Q. You weren't close enough to hear that, if there was any?
A. I don't suppose mentally that I was aware that anything
was said.
Mr. Goodman:

Face the jury.

By Mr. Hunter:
Q. The white lines on the highway-were they observed Y
A. I'm sure they must have been, but I certainly wasn't
looking for that, or it would have made an imprespage 78 ~ sion.
Q. Did you see white lines in the highway, yourself?
Mr. Messick: White lines all over the highways.
Mr. Hunter: I'm talking about the scene of the accident.

By the Witness :
A. It was a dual highway-bound to have been a dual line
through the center, and I Mr. Hunter: The witness is with you.
CROS.S EXAMINATION.
By Mr. Messick:
Q. Mrs. Hughes, like to ask you a couple of questions. You
keep referring to something about "you had been around
streams of water."
A. Yes, sir.
Q. What was that Y
A. In high school and in my teaching, boys and girls in
high school had been playfully-just that particular seasonall spring-we had been having this disciplinary problem in
our school.
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Q. In other words, you all had an epidemic in your schoolhigh school boys and girls with water pistols?
A. We had trouble.
Mr. Hunter: Your Honor, I think that's going too far.
The Court: That is improper; it has nothing to do with
the case.
Mr. Messick: Described as water-reason, because of the
experiences she's had with it.
page 79 ~ The Court : Any epidemic they had in Princeton, W. Va., in shooting water pistols, has nothing
to do with this question.
Mr. Messick: If your Honor please, I merely take the
position that the reason she describes it as water going across
the road-that is what she told in direct examination.
The Court : All right. Go ahead.
By Mr. Messick:
Q. Now, the red car had been in front of you for some time,
hadn't itY
A. Yes, indeed.
Q. And the other car passed you and got between you and
the red car?
A. Yes, sir.
Q. And when they hit the straight stretch of road down
there, just this side of Shawsville, you were some distance
behind, weren't you?
A. Certainly ; yes.
Q. And you were traveling, as you told the jury, pretty
close to the speed limit¥
A. Yes, sir.
Q. You running around 50 or 55 miles an hour?
A. I'm sure I must have been; I didn't keep my eye on the
speedometer and highway, too.
page 80 ~ Q. You were looking out ahead, and when you
were looking out ahead you saw what you thought
was a stream of water shoot from Edwards' automobile in
the direction of the car driven by Mr. Williams, in which
the Morris boy was riding, and was killed; didn't you?
A. Yes, sir.
Q. Yes, sir. And I '11 ask you to tell the jury if you didn't
also see this: That you saw the Williams car careen over to
the left, or go over to the left towards the Williams car;
didn't you?
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A. It careened slightly to the left, and then slipped over
on the bank-where it went over from the left-and then
slightly, just lightly, as if you just barely moved it.
Q. I was just merely reading from your testimony.
A. Going· along parallel, if it had gone very much, it would
have hit the car I imagine, from my experience in driving.
Q. I was merely referring to your testimony, Mrs. Hughes,
and I refer to page 119 and 120 of the record, given July of
last year. You gentlemen can refer to it-" And well, we were
proceeding towards Roanoke and we cmne-there was a hillI mean, coming down a hill-and then I remember a long
stretch of dual highway, and we were just driving along, and
there was a car in front of me, and practically two cars in
front of me. And one pulled out to pass the other, and I
thought what I saw was a stream of water. I know I glanced
up, and looking in the distance it looked to me to
page 81 ~ be a a stream of water passing, and I called attention to the girls. I said, 'Look,' and at the
same time things just happened so quickly. The small red car
seemed to careen toward the left, toward the car that it was
passing.'' That is true?
A. Yes.
Q. And that is your recollection of what happened Y
A. Yes, sir.
Q. Careened slightly and turned directly to the right Y
And skidded for approximately 75 feet, and went onto the
shoulder of the road Y
.A. I didn't say it skidded.
Q. Well.A. I don't believe that's my testimony.
Q. I'm asking you-Did it skid?
A. No, sir; not as far as I know. It turned over.
Q. Well, did you see it? Officer stepped off 21 paces where
it skidded.
A. I did not.
Q. Well, it's in evidence by the State Trooper.
Mr. Dalton: That's improper examination.
The Court: I sustain the objection.
By Mr. Messick:
Q. Did you see it go onto the shoulder of the road and
strike the rocks on the side of the road before it turned
overY

David Glenn Williams v. Frances S. Morris, etc., et al.
lJf rs.

55

Roger Hughes.

A. The car turned to the right and flipped, and
how many times it turned, I do not know. I saw
one body move in the air-passing from the carand of course I was going around the accident at the time,
.stopping at the time. As far as I know, Mr. MessickQ. That's important.
A. In the excitement I don't remember what I was doing.
Q. I readily understand that. You see a body going
through the air?
A. It was, well, not too high. It was thrown out of the
car; I don't say it was thrown completely up; I at least saw a
body leaving the car.
Q. Turned out to be this lady's husband f
A. Yes, sir.
Q. Thank you.
page 82

~

CROSS EXAMINATION.
By Mr. Dalton:
Q. Mrs. HughesY
A. Yes, sir.
Q. How long would you say you had followed behindthat's in distance-the ·wmiams car-that's a little red car!
A. Well, let's say-just from coming down today, from the
time I turned off the highway, it said two miles from Christiansburg; I expect I traveled equal that distance, I imagine;
I don't know.
Q. And he had driven along in front of you, and you at
; the same speed behind him?
A. We kept in sight.
page 83 ~ Q. Two miles¥ And at the time this accident
occurred, he was traveling within the speed limit Y
A. vV.ell, I was, and he was within my sight.
Q. And he was on the right side of the road?
A. Oh, yes.
·
Q. Now, where was it that the other car-the station wagon
-went around you?
A. I can't tell you ; I don't know.
Q. Let's just put it this way: How far would you say back
of where the accident happened-and that's purely an esti. mate on your part-do you remember him going around you,
and had gotten between you and the red car Y
A. He got between us; I don't remember the act of going
around; I don't recall that.
·
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Q. But then the station wagon undertook to go around the
red cart
A. Yes, sir.
Q. AndA. -Well, as I was driving along, he was going around.
Q. He was going around?
A. There was noQ. And you saw him in the act of going around 1
A. Yes, sir.
Q. And how long, if any, did he run parallel to the red
cart
page 84 ~ A. That I don't know.
Q. Um-hum!
A. Things happened very quickly-very quickly, matter of
minutes-or time I have no recollection of it.
Q. Then, as he at some point-as he was parallel with
the Williams car, the water pistol was fired, or the stream
of water-you saw it Y
A. Approximately parallel; I saw what I thought was a
stream of water.
Q. Was that a solid stream of water?
A. Must have been; I don't know whether it was solid, or
broken.
Q. More than one, or just one?
A. I only saw one.
Q. Then what happened after the stream of water was
shot?
A. Well, things just happened right then.
Q. But nothing happened until the stream of water was
shot?
A. No, sir; nothing that I observed.
Q. Could you give any estimate as to how long you saw this
stream of water crossing, in seconds, or how much of a stream
of water f Give us some idea.
A. As I was driving along, I looked, and what I saw was
just a stream. I couldn't say it was a stream of water. If I
wasQ. That's your best judgment? That's all we're expecting
you to testify to. Anyway, this stream of water
page 85 ~ you definitely saw, and at what did that stream of
water-what was it directed toward, that stream
of water?
A. The automobile, I presume.
Q. Could you tell T
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A. They were parallel going along the highway. It was
going across the highway, from north to south. vVe were
traveling east and west.
Q. Could you give us your best judgment as to where that
water was directed, as to what part of the car, or the person
in the small car?
A. I couldn't tell you, I'm sorry.
Q. You couldn't say as to that?
A. (Witness shakes head).
Q. After this stream of water passed, it was very quickly
that this accident happened f
A. Yes, sir.
Q. And then was Mr. Williams' car swerved a little to the
left, and then to the right and into the bank¥
A. Yes, sir.
Q. But nothing happened to the Williams car, as I understand your testimony, from the two miles that you were
traveling behind it, until this stream of water was shot across
there?
A. No, sir; not one thing.
Q. All right. That's all.
CROSS EXAMINATION.
page 86

~

By Mr. Craft:
Q. Mrs. Hughes, I believe that you stated that
you didn't see any arms waving out the window of the
car?
A. I did not.
Q. Was it water that you saw coming from the window of
the car, or was there an arm partially out?
A. I saw a projection from the car. What it was, I have
no idea. But in seeing the water, I saw it all-I must haveat one time. I was on the left.
Q. How muchA. And what I could see, it was on the right, and of course
I wasn't parallel to see exactly how much of a projection.
Q. Did you see, before the water-you see a projection run
the length of the elbow 1
A. Certainly no more than that.
Q. Then, it it were an arm out the window, it was out from
the elbow?
A. What I saw-yes.
Q. I believe you stated that you couldn't say that the
water struck the car?
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A.
Q.
A.
Q.

I could not.
Could you say that the water struck any person 7
No, sir.
You stated that you were driving within the speed limit.
W'ould you say you were between 50 and 55 miles
page 87 } an houri
A. I'm sure I must have been.
Q. Had you been close to 50---or closer to 501
A. I wouldn't know.
Q. Do you know some people normally drive 55 !
.A. I do not drive right on 55; if I ever catch my speedometer do that, I slow 'er down.
Q. You can't say you were going between 50 and 55?
A. As far as I know, I was.
Q. Mrs. Hughes, in your previous testimony, I believe I
understand that you estimated that you were approximately
three or four blocks behind these cars? By a block, do you
mean normal city blocks?
A. Did I make that statement, sir?
Q. I made it incorrectly. I'm asking you, is that correct,
or not?
A. I can't estimate any distance. I assure you, in three or
four city blocks I couldn't have seen what I saw.
Q. Could not?
.A. No; in three city blocks I could not hav:e.
Q. Did you have to skid your wheels to make a normal
stop?
A. I'm sure I didn't.
Q. You did not?
A. I must have-as I looked back after the accident happened, in driving along and taking care of my driving, I'm
sure my foot hit the brake and slowed down-it was unusual;
it was something to stop for. That's the only way I can
account for the fact I slowed as I did.
page 88 } Q. Could you say you were three-fourths of one
block behind these cars?
A. Let's say within three-fourths of one block. I think
of blocks in terms of my experience of those which I know.
Q. Just a normal, average city block?
A. Within three-fourths of it; yes, sir; because the one
car was passing the other, and evidently bad been close to
him, and just the two cars. I'm sure it was within threefourths of a block-I wouldn't say I'm sure, either.
Q. When this instance of the water came to your attention,
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were the cars, insofar as you could determine, more or less
side by side 7
A. Yes, sir.
Q. Now, were they unusually close to each other, or were
they at a normal distance?
A. Nothing unusual that I noticed; it didn't attract my
attention.
Q. Would the distance between the two cars-one passing
the other-be anything you could estimate between me and
you-distance between me and you?
A. No, sir; I couldn't estimate it; the cars were passing.
It was normal; there was nothing unusual there; there was
nothing that attracted my attention. They were passing as
cars ordinarily pass. Had they been unusually close, I'm
sure I would have noticed it.
page 89 ~ Q. Half a car's width, or a car's width aparU
A. I just don't know.
Q. That's all.
By Mr. Dalton:
Q. Mrs. Hughes, if I understand you, so as that while you
were following the red car, and for some two miles that the
station wagon-the station wagon was on the right soon before the accident, and came around you?
A. I didn't say when he passed me, but he passed me
sometime. I left the hill, and reached down the valley and
was proceeding east on the valley-he passed at sometime.
I didn't think he passed on the hill; I don't remember exactly
when the car passed me; I couldn't tell you.
Q. And then he, of course, after passing you, pulled into
the same lane you were in?
A. That's right.
Q. And then later pulled out to go·. around the other car 7
A. That's right.
Q. This question : You say you have had some experience
with these water pistols. Would that stream of water that
you saw there from the pistol, be one likely to disconcert
youf
Mr. Messick: vVe object to that.
The Court: Overrule the objection. Dealing with that
particular piece of water ; she can testify whether or not
in her experience that str.eam of water would have
page 90 ~ disconcerted her.
Mr. Messick: Objection.
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Mr. Craft: Objection.
The Court: Exceptions duly noted.
By Mr. Dalton:
Q. Continue.
A. Had I been riding in the car, I would I have noticed itY
I rather imagine I would have felt water any time.
Mr. Messick: You can feel water any time.
By Mr. Dalton:
·Q. ·what I was. inquiring of you, M·r. Hughes, was, a
stream of water such as you saw, coming close to you, as
driving the car there, would that be something that would
cause you to flinch, or disconcert you?
Mr.
The
water
water

Craft: If your Honor please, I object.
Court: Mr. Dalton, there is no evidence that that
actually hit. In fact, there is evidence that says the
did not hit him.
1\fr. Dalton: She said she didn't remember, as I recall.
But I'm not insisting on the question.
The Court : All right.
Mr. Goodman: That's all.
The ·witness stands aside.

page 91

~

MISS ALICE LINKENHOKER,
a witness of lawful age, called in behalf of defendant Edwards, being duly sworn, testified as follows:
DIRECT EXAMINATION.

By Mr. Hunter:
Q. Please state your name.
A. Alice Linkenhoker.
Q. Where do you live, Miss Linkenhoker?
A. Princeton, W. Va.
Q. Are you related to Mrs. Roger Hughes?
A. Sister.
Q. This case involves a happening of an accident on Route
#11 in this County, on April 9, 1955, which resulted in the
death of Mr. Morris, a student at V. P. I. Were you anywhere near the scene of that accident when it happened?
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.A. My two sisters and I were ridingQ. Speak a little louder.
.A. My two sisters and I were on Route # 11, going towards
Roanoke, the morning of the accident.
Q. You spoke of your sisters-who are they?
A. Miss Frances Linkenhoker and Mrs. Roger Hughes.
Q. Were you in the car with Mrs. Hughes?
A. Yes, sir.
Q. Did you see the two automobiles, one driven by Mr.
Edwards, here, one of the defendants, and the other by a
Mr. Williams?
.A. I did.
Q. Where were you riding in the automobile!
page 92 r .A. I was riding on the right.
Q. Front seat?
A. Yes, sir.
Q. When you first observed the Williams car-which is
shown by the evidence to be an MG-where was that, in front
of you, or behind you Y
A. \Vhen I first noticed the Williams car Y
Q. Yes.
-A. The best I can remember, when I first noticed the Williams car it was was in front of us.
Q. And your car was following the ·wmiams car?
.A. That's right.
Q. And now, when did you first observe the car-or station
wagon-driven by Mr. Edwards?
A. When it passed us.
Q. Now, if Edwards' car-or station wagon-passed the car
in which you were riding, what position did it take-I mean,
on the highway, after the Edwards car passed you, as to which
lane of traffic was it inf After it overtook and passed you Y
A. It passed us to the left.
Q. It passed you on your left, but did it come back into the
right-hand lane, or did it remain in the left-hand lane¥·
A. I could not say for sure; I don't remember. But the
best I can remember, it came back into the right-hand lane.
Q. Right lane? It's in evidence here that the
page 93 r Edwards car overtook-and Mr. Edwards was
undertaking to pass the \Villiams car; did you
see that f
A. Yes, sir.
Q. Now, what else did you observe from that time on f
A. From that time on, I observed a streak that appeared to
be water, going-traveling across the road in an arc. .And

62

Supreme Court of Appeals of Virginia

Alice Linkenhoker.
then in a few seconds I saw the Williams car swerv:e in toward the station wagon, and then flipped over in the road.
Q. When you stated you saw the Williams car swerve in towards the Edwards car, was it swerving to the right, or to
the left?
A. It swerved just a little to the left before it turned
over.
Q. Now, with respect to the traffic lines there, at the time
of what you thought was water passing from one car to the
other, was the Williams car in any traffic lane, and if so, in
which one?
A. The Williams car was traveling in the right lane.
Q. All right. Edwards' car was traveling in which lane.
A. It was trav,eling in the left lane, but it passed it; he
had-I mean the Williams car.
Q. Now, when you said you thought you saw what looked
like a stream of water going from one car to the other,
from which ear did the stream of water come?
A. The stream of water came from Edwards' car.
Q. Could you give me some estimate as to the distance that
the stream of water passed, from the time that it left the
Edwards car-what ·distance was the stream of water, if you
can tell? You say you saw an arc. How long was
page 94 ~ that arc V
A. I couldn't rightly tell you.
.
· Q. Did you observe the distance between the Edwards car
and the "Williams car while they were running parallel with
each other!
A. No, sir; no way of measuring the distance.
Q. Did you observe the distance? I didn't say whether
you measured it or not.
A. It all happened so quickly, and time has gone by; I
couldn't remember that.
Q. Would you state, please, whether the Williams car and
the Edwards car were being operated normally, or abnormally, at the time you saw the accident.
Mr. Messick: We obj.ect, if your Honor please.
The Court: I sustain the objection. The question here's
not how the cars were being operated.
Mr. Hunter: That's what I'm trying to get at, so as not
to be leading.
Mr. Messick: We object to it as leading and suggestive.
The Court : Please rephrase the question.
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By Mr. Hunter:
Q. What would you say the speed of those two cars wereY
A. I would say they were traveling at a moderate rate of
speed.
Q. I believe you said each one was in a traffic lane-the
Williams car in the right one, and the Edwards
page 95 ~ car in the left one Y
A. Yes, sir; best I ·can remember; y.es, sir.
Q. Did you see any contact between those two cars Y Did
those two cars come together?
A. I don't recall that they did.
Q. You didn't see them come together Y
A. No, sir.
Q. Now, I asked you before if you could give me any idea
about the length of this arc. I'm trying to find out-if you
don't know in feet or yards, wouldn't you point out something
in this room, from where you 're sitting, which .appears to have
been the distance that the stream of water, or whatever- it
was, passed Y
A. Well, the two cars-the Williams station wagon was
passing the Williams car, and when I observed, I noticed this
stream of water leading from the station wagon to Williams'
car.
Q. True. But I'm asking you now, point out some distance
from where you 're sitting, that that stream of water seemed
to go, or arc.
A. It couldn't have traveled very far, traveled any further
than from here to the post.
Mr. Hunter: Your Honor, I would like to have the Sheriff
to measure that distance. I would like it to be the distance
from the witness chair to that post.
By Mr. Hunter:
Q. Do you know whether that stream of water struck the
Williams car, or not!
page 96 ~ A. I couldn't say, but it did appear to strike the
other car.
Q. Strike the other car Y You don't know that it did T
A. I don't know that it did.
Mr. Hunter: The witness is with you.
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CROSS EXAMINATION.
By Mr. Messick:
Q. You 're Miss Alice Linkenhoker, are you not Y
A. Yes, sir.
Q. Young lady, I know it's hard to remember things that
happened ov,er two years ago, but you do know you were
riding with your sister, and you all were running around 50
or 55 miles an hour in your car; that's correct, isn't it!
A. Yes, sir.
Q. And this st.a tion wagon passed you?
A. Yes, sir.
Q. And it caught up with the MG-that was the small red
car in front of you all T
A. Yes, sir.
Q. And it started to go around you, and they ran parallel
for some distance, didn't they T
A. Well, they seemed, for a second or two, they were
parallel.
Q. VYell, now, I think I '11 refresh your recollection as to
what you testified last July-you testified as a
page 97 ~ witness in criminal proceedings here on July 18,
1955, didn't you?
A. Yes, sir.
Q. All right. Now, I'm gonig to read to you, your testimony-and you gentlemen will find it on page 114 of the
record.

'' Q. I see-sometime after the accident. You don't know
how far down the highway this car cut to the left, and then
cut back ; isn't that right?
'' A. No; I don't know exactly how far.''
Q. Couldn't expect any lady to know exactly how fart
A. Not hardly; I don't think so. And the next question:
"Q. Yes, isn't it a fact these two cars ran more or less
parallel for a distance down the highway!
'' A. Yes, sir.
'' Q. Afterwards?
'' A. Yes, sir.
"Q. "Tell, did it appear that the station wagon was trving
to pass the other car at the time he cut over?
.,
"A. Yes, sir.
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'' Q. .And then they ran parallel some time after that?
'' A. Yes, sir; the station wagon went around, and then it
seemed to slow down as it was passing."
Q. That's what you testified to last July, wasn't it, young
lady?
A. Yes, sir.
Q. I believe you rode in an ambulanc~your
page 98 ~ sister rode in an ambulance Y
A. It was the nurse-Frances.
Q. Did you hear what Mr. Williams said in reference to
how the accident happened f I'll ask you if you didn't hear
him say: '' I only heard him say that he thought the other
car was taking a long time passing him, and he didn't know
what caused it to wreck"f You heard Mr. ·Williams make
that statement!
.A. Yes, sir.
Q. That was the statement you gav:eY That was the statement you signed and gave to Mr. Goodman, didn't you?
A. (No response from the witness).
By Mr. Hunter:
Q. I for got to ask you your occupation 7
A. Teacher.
Q. Where do you teach Y
A. Glen Lyn, Va.
Q. Thank you.

CROSS EXAMINATION.
By Mr. Craft:
Q. Miss Linkenhoker, you testified here that you were
riding on the outside; is that correct?
A. Yes, sir.
Q. Now, you testified previously in this case, back in 1955,
did you not?
A. Yes, sir.
page 99 ~ Q. I refer to the record, page 113. (reading)
"Q. Was Mary Frances driving?
'' A. No ; Mrs. Hughes was doing the driving.
'' Q. Your other sister? And you 're positive of course
about these things that you have just said, aren't yon Y
"A. Well, that's what it appeared to me to be.
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''Q. It appeared to you that you were riding in the middle
of your two, sisters?
'' A. Oh, I'm sure of that.
"Q. You 're positive of that?
· "A. Yes, sir."
Q. Now, I'd like to ask you-Were you riding in the middle,
·or were you riding on the outside?
A. I was riding in the-on the outside, and we followed
the ambulance on into Salem-then I slipped over into the
middle, and that's where I became confused in all the ex·citement.
· Q. Your other sister wasn't with you when you went on the
·ambulance to Salem Y
A. Mr. Williams was; we picked him up from the wrecked
car, and was taking him to Roanoke to a hospital.
Q. You took him; had him in your car f
A. Yes, sir.
Q. Did yoti-when you observed this stream of water, did
you see any hand or arm extending from the car f
A. No, sir.
page 100 ~ Q. Do you say definitely that the water struck
the car, ·or any person in that car¥
A. I can't definitely say it; no, sir.
Q. Is it not true that these ca.rs traveled in a. parallel
position for some distance before anything occurred?
A. It was for some distance, but I can't say what the distance was.
Q. You cannot say, either, whether the station wagon
speeded up, or the MG slowed down?
A. No, sir .
. ·· ·Q. At the time the water was seen?
A. No, sir.
Q. How far would you estimate these cars were ahead of
. the vehicle in which you were riding when this happened?
A.
en, it couldn't have been too far. It was far enough
that my sister was able to stop right in front of it-right on
the other side of the wrecked car, but we couldn't have been
too far behind.
Q. Half a mile?
A. It could have been within half a mile.
r. · Q. W,ell, would it have been a great deal less than half a
mile?
ould it have been a quarter mile f
A. I don't have any way of saying just how far it was.

,v

,v
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Q. When I refer to the record, 1955, page 116, and in which
you testified as follows : (reading)
~

''Q. But it could have been half a mile in front
of you at the time Y
"A. It could have been."

page 101

Q. Is that your answer, then Y
A. That was my answer at that time; yes, sir.
Q. You can not say what caused this accident, can you Y
A. No, sir.
Q. And you have no way of knowing what caused it Y
A.· No, sir.
Q. Miss Linkenhoker, did these two cars proceed on the
same parallel course for some time after you saw the water?
A. Not for some time.
Q. Some distance!
A. Well, it all happened so quickly-just about the time
water was struck across the road, it wasn't more than a few
seconds till that car flipped over.
Q. Would you say this, Miss Linkenhoker: That your
memory was better than, and more accurate about what occurr.ed, when you testified in 1955, than it is todayY
A. I'd say so: yes, sir.
Q. I read to you from page 114 of the record, where these
questions were asked you. (reading)

"Q. I see. Some time after thaU You don't know how
far down the highway this car cut to the left, and then cut
back; isn't that right?
'' A. No, I don't know exactly how far.
page 102 ~ Q. Well, now, isn't is a fact that these two cars
ran more or less parallel for a distance down the
highway1
'' A. Yes, sir.
'' Q. Afterwards Y
"A. Yes, sir."
Q. That was your answer then. Do you still say your
memory then would be more fresh and correct about this matter than it is now Y
A. I think it would be.
Q. That's all.
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CROSS EXAMINATION.
By Mr. Turk:
Q. When an event-something like that-happens, you
don't for get about it overnight Y
A. No; you don't for get about it overnight.
Q. That's right. Now, as I understand, you had been
following this little MG for some time-little time-hadn't
you?
A. Yies, sir.
Q. And it was traveling along about-at about the same
speed you were going?
A. Yes, sir.
Q. And now, did you see the driver of that car do anything
out of the ordinary anywhere along there?
A. I did not.
Q. Did you see him do anything out of the orpage 103 ~ dina:ry at any time before you saw the water
crossing!
A. No, sir.
Q. Now, isn't it a fact, Miss Linkenhoker, that the little
MG was lower than the station wagon Y
A. Yes, sir.
Q. So the water, to have hit the MG, would not hav,e had to
travel upward, would it?
A. No; it wouldn't appear to.
Q. At the time, it would have been just not straight across
-it would have a tendency to dropf
Mr. Craft: If your Honor please, I object to this line
of questioning of the witness-what she saw. The questioning
is a posed answer.
The Court: He is examining her-cross examining her.
He has a right to bring out those things in this manner.
By Mr. Turk:
Q. The MG was lower-was ·nearer the groundT
A. Yes, sir.
Q. And I believe you said it appeared to you the water was
traveling from the station wagon over into the MGY
A. Yes, sir.
Q. And I believe you also said-it's the best you can remember then-you can't remember all the exact details-nobody could ; but as best you remember, this station wagon!'
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-· ·
after it passed you, got back over on the rightpage 104 } hand side of the road before it attempted to pass
the MG?
· · A. The best that I can remember.
Q. But you don't know how far it traveled along behind
the MGY
A. No, sir.
Q. And I believe you did testify here before that after
the station wagon started around the MG, it seemed to slow
down?
A. Yes, sir.
Q. And you didn't see the MG speed up, or cut to the left,
or do anything out of the ordinary, until after you saw the
stream of water?
A. I did not. The MG seemed to be in perfect control until
I saw the water.
Q. And then it went off the road?
A. That's right.
Q. All right.
The witness stands aside.
MARY FRANCES LINKENHOKER,
a witness of lawful age, called in behalf of defendant Edwards, being duly sworn, testified as follows:
DIRECT EXAMINATION
By Mr. Hunter:
Q. I believe you are Miss Mary Frances Linkenhoker, are
you not?
A. Yes, sir.
page 105 } Q. Where do you live, Miss Linkenhoker?
A. Princeton, W. Va.
Q. Are you related to Mrs. Mary Hughes and Miss AliceY
A. I am.
Q. What relationship T
A. Sister.
Q. Please state whether you, or-you have any relationship,
insofar as Mr. Edwards heoo is concerned, and Mr. Williamsthe two defendants in this case-and Mr. Banks?
A. I have no relationship.
Q. You don't have any interest in this case at all, do
· you?
A. No, sir.
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Q. Did you know these gentlemen befor,e this accident
happened?
A. I did not not.
Q. Now, the evidence in this case is that on April 9, 1955,
an accident occurred, resulting in the d,eath of Mr. Morris,
about half a mile, perhaps, west of Shawsville in this County.
Were you in that vicinity at the time the accident happened Y
A. Yes, sir.
Q. ·where were you when the accident happened f
A. At the scene of the accident, in the car following.
Q. And the car following! Whose carT
A. It belongs to my father.
Q. Who was driving?
page 106 ~ A. My sister, Mrs. Hughes.
Q. What position did you have in that car?
A. I was sitting in the center of the front seat.
Q. Did you observe the MG roadster driven by Mr. Williams, prior to the accident?
A.
ell, sir, a very short time before the accident.
Q. You did see it before the accidenU
A. Yes, sir.
Q. You observe the station wagon driven by Mr. Edwards,
prior to the accident?
A. A short while before.
Q. I want you to tell me, and the Court, what position, or
positions, tl10se cars had on the highway when you first observ,ed them.
A. Well, when I first observed them the black station wagon
was gaining speed as thougl1 he were going to pass the red
MG.
Q. Which traffic lane were the cars in then T
A. The MG was in the right lane.
Q. And which traffic lane was the station wagon?
A. In the left lane.
Q. ·when you first observed these cars, the station wagon
then was being driven to the left, passing the ·wmiams
carY

,,r

Mr. Messick: Gaining speed like it was going to pass Y
Mr. Hunter: I'm sorry that we can't get along a little
faster.
Mr. Messick: We are objecting. We '11 get along
page 107 ~ perfectly fine, Mr. Hunter. We're objecting to
your leading her, and not questioning the witness
correctly.
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Mr. Hunter: I submit your objection is proper, but I think
without effect.
By 1\fr. Hunter:
Q. Now, you stated that you observed these cars. Now, in
your own language tell what happened, what you observed
from that time on. Just go ahead in your own words and tell
what you saw.
A. Well, the black station wagon came parallel to the red
MG, and at that time there was-it looked to be an arm out
of the rear window of the black convertible-station wagonand there was something in the hand which appeared to be a
water pistol, and there was an arc of something which appeared to be water, cross the highway, which hit the driver
of the red M:G, or so it appeared to be. The cars traveled
for a very short distance, then MG swerved to the left; then
I think it turned in the center of the highway. Someone was
thrown out in the ditch and the car was stopped-turned
over.
Q. Now, you stated that the MG swerved to its left; could
you tell how far it swerv,ed to its left Y
A. It did not strike the station wagon.
Q. Could you tell about how far it swerved to the lefU
Give your best estimate.
A. I should say it swerved to the center of the highway.
Q. Across the center of the highway?
A. I don't know whether it was across the
page 108 ~ center, but at least to the center.
Q. At least to the center? Can you give me
some idea in feet, or fractions of f ee.t or yards, or whatever
it may be, as to how much it appeared that it swerved to the
lefty
A. Well, sir, it was noticeable.
Q. Noticeable?
A. From my position.
Q. Now, as you observed these cars going along in front
of you, I believe you stated you were sitting in the center!
A. Yes, sir.
Q. Could you see between the two cars readily f
A. Could I see between the two?
Q. Could you give me some idea of the distance that these
cars were apart while they were traveling in a parallel direction?
A. Well, I sl10uld say the distance would be the distance
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:between these two tables, perhaps. (indicates counsel tables)
Q. They were that far apart Y
A. From that table to that table; I wouldn't say definitely.
Q. That's your best judgment, is iU
A. Yes, sir.
Q. Could you give me some estimate as to the length of the
chord, or the arc of that stream of what you thought was
water?
A. Well, it was a fairly long-I mean, it was not aQ. What I'm trying to get at-you said the cars was perhaps as far apart as from this table to that table
page 109 ~ while they were running parallel. Was the arc
sufficient to carry the water all the way from the
Edwards car to the Williams car Y
A. Yes, sir; I would suppose it was.
Q. Do you know whether it struck the Edwards car, or
not-the stream of water?
A. No, sir; I would not say definitely it did; it appeared
to.
Q. Can you give me any estimate of the speed of the two
cars-Edwards' car and Williams' car?
A. W1ell, the speed limit along that vicinity is 55 miles an
hour.

Q. Well, I know that's the speed limit.
A. And we were traveling approximately 50 miles an hour,
more or less, and they were going somewhat faster than that.
However, they were ahead of that, not any great speed.
Q. And was the distance close enough for you to observe
the two cars closely-I mean, could you readily see what was
going on?
A. Well, I saw the person-what appeared to be a water
pistol and an arm.
Q. So you were close enough to see an object which looked
like a water pistol!
A. Oh, yes, sir.
Q. The person who had that water pistol-you saw it out
·of the car-arm out any distance Y I mean by that, arm out
full Ieng-th, or whatever part of the arm was out Y
page 110 ~ A. Almost full length.
Q. Almost full Ieng-th Y
A. Yes, sir. That's the best I remember in two yiears-a
mental picture becomes blurred.
Q. Can you give me some idea as to about how far the car
in which you wer,e riding was behind the two cars in front,
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when this stream of water, or whatever it was, passed from
one car to the other l
·
· A. Well, the distance was perhaps from that bench to the
end of that wall beyond the front door there.
Q. That clos~approximately that close 7
A. Very close.
·
Q. That's all.

CROSS EXAMINATION.
By Mr. Dalton:
Q. Miss Linkenhoker, could you give us an estimate of how
far you all had traveled behind the Williams car?
A. No, sir.
Q. It had been some little bit, had it not 7
A. I think s·o; I wouldn't say definitely.
Q. You saw it driving along in front of you in the same
line you were traveling in 7
A. Yes, sir.
Q. Was it traveling approximately the same speed you
w.ere traveling-the Williams carY
A. Perhaps a little faster, but not a great rate
page 111 ~ of speed.
Q. Well, be wasn't gaining on you, or you gaining on him, were you!
A. No, sir.
Q. So it must have been about the same speed?
A. Yes, sir.
Q. And was it in his own right-hand lane of the road?
A. Yes, sir.
Q. And did you see anything wrong with the operation of
the Williams car, until after this stream of water was shot
across the· road f
A. No, I did not.
Mr. Messick: That's improper.
The Court: He's cross examining the witness.
By Mr. Dalton:
Q. And was it immediately after the stream of water shot
over across into that car that the wreck occurred 7
A. Y,es, sir; it was.
Q. And was that a stream of water that you say you
could see very plainly?
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A. Yes, sir; I could see very plainly that it was a stream
of what appeared to be water.
Q. Was it a stream of water that was sufficient to go from
the station wagon over to that car¥
A. I think that it would have carried; yes, sir.
Q. And did I understand you to say that the
page 112 ~ water appeared-in your examination-in-chiefthat the water appeared to hit the driverY
A. No, sir; I didn't say that.
Q. What did you say?
A. I said it could have struck the car.
Q. Could have struck the car-in the direction of the car?
A. Yes, sir.
Q. Could you tell how long the cars were together? Were
they parallel to each other before the water was shot?
A. I wouldn't say.
Q. And it was only immediately after that that the water
was shot, that the trouble occurred?
A. Yes, sir.
Q. That's all.
By Mr. Hunter:
Q. What is your occupation?
A. Registered nurse.
Q. Registered nurse Y
A. Yes, sir.
Q. Thank you.
CROSS EXAMINATION.
By Mr. Craft:
. Q. Miss Linkenhoker, the time the water you referred to
,,ras being squirted from the gun, you estimate the two cars
wer,e as far apart as the distance between the two tables;
is that correct?
page 113 ~ A. Yes, sir; that's a rough estimate.
Q. Now, the water gun was extended from the
window of the car ; is that correct Y
A. Yes, sir.
Q. Rear window of the cad
A. Y,es, sir.
Q. And how much of the arm was apparent to you-the
elbows up, elbows down, whole arm?
A. Well, as best as I remember, it was (gestures) between
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the elbow and the arm-that part of the picture is not clear
right at the time.
Q. You can't say positively either way?
A. No, sir.
Q. You see any arms waving out of the window, or see this
one arm, and a stream of water?
A. The best I recall, I remember seeing the one arm.
Q. And a stream of water?
A. Yes, sir.
Q. And you cannot say that the water struck any person,
or that it struck the car?
A. No, sir; I can't say that.
Q. All right.
CROSS EXAMINATION.
By Mr. Messick:
Q. I want to ask you a couple ,of questions.
page 114 ~ You 're a trained nurse T
A. Y,es, sir.
Q. And you went along in the ambulance to render aid,
didn't you?
A. Yes, sir.
Q. This young Mr. Morris was badly injured, wasn't heY
A. Yes, sir.
Q. Now, as you were riding behind the car, I believe you
told us a little while ago-your testimony is of course-recollection is better in July two years ago than it is now?
A. Yes, sir.
Q. You were handed a water pistol when you were on the
stand before, something like that. (Exhibits water pistol to
witness)
A. I believe it was a little larger pistol than the one I
recall seeing at the. trial.
Q. You were asked this question-this exhibit-the pistol,
was handed to you, and you were asked this:

"Q. You say, when you say it appeared to be like that
indicated?
''A. Yes, sir.''
Q. And yet you could see the pistol?
A. I saw something that appeared to be black in the hand
of the arm sticking out of the car.
Q. You saw an arm sticking out of the Williams car, and it
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· appeared to be a pistol in the hand of a man had his arm
sticking out of the window, wasn't it?
page 115 ~ A. Yes, sir.
Q. And you then saw what you thought was a
: stream of water go from that pistol across to the Williams
car?
A. Yes, sir.
Q. And the cars were running parallel-side by side-when
that happened Y
· A. Yes, sir.
Q. Now, I want to ask you-anything in front of the car
operated by Mr. Edwards-the station wagon Y Anything
in front of him to have prevented him from going on and
passing this station wagon T
A. No, sir ; I believe not; I think we were the only cars
in the vicinity.
Q. The only ca.rs in the vicinity, and the highway was clear,
and if he had wanted to, he could have gone past that station
wagon? As he started-nothing in the road to kseep him from
doing it?
A. As far as I know-no, sir.
By Mr. Craft :
Q. Did the ambulance pick this boy up at the scene of the
accident?
A. He did.
Q. And you rode in the ambulance from that point f
A. Yes, sir.
Q. And your other two sisters rode in the other carT
A. Yes, sir.
page 116

~

The witness stands aside.

MRS. ROGER HUGHES
recalled to the witness stand:
Mr. Hunter: If your Honor please, I'd like to ask Mrs.
Hughes one question.
By Mr. Hunter:
Q. I forgot to ask you-what is your occupation Y
A. I am a school teacher.
Q. School teacher?
A. Yes, sir.
Q. Where do you teach Y
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A. I teach in Princeton High School.
The witness stands aside.
The Court: Gentlemen, it's 5 :00 o'clock-a good time
to adjourn for the day. Like to have these measurements
made at this time, and get them in the record, and then we '11
adjourn. Measure from the witness stand to the post. (The
Sheriff and Deputy Sheriff measure from the witness stand to
post, and find a measurement of 8' 11")
The Court : Measure the distance between the two tables.
(The distance between the two counsel tables is measur,ed
and found to be 7' 9'')
The Court: .Sheriff, measure the distance from that front
bench to the wall of my office. (Measurement is taken) Let
the record show the distance from the bench to the
page 117 ~ back wall is 30 f eet-35 feet.
(At 5 :00 P. M. the Court adjourns until the following
day).
April 26, 1957.
10:00 A. M.
The Court: Let the record show that the call was waived.
LEROY W. EDWARDS
(Mr. Leroy W. Edwards is recalled to the witness stand to
testify in his own behalf).
DIRECT EXAMINATION.
By Mr. Hunter:
Q. You are Mr. Leroy Edwards, defendant in this caseT
A. Yes, sir.
Q. How old ar·e you, Mr. Edwardsf
A. 26.
Q. Where do you live T

A. I live in Blacksburg.
Q. Is that your home,. or are you a resident f
A. Permanent residence there.
Q. Your permanent residentf You have been here in the
courtroom and you have heard the testimony with respect to
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an accident which happened on April 9, 1955, and to the
effect that you were driving a Ford station wagon on that
date. Now, where were you going in your car?
A. Well, my first destination was to go to ,Richmond to see
my wife, who was in the hospital, and after I saw
page 118 ~ her, I had to go down to my father's and take the
car .back-I was driving my brother's demonstrator.
Q. Did you have anyone in the car with you, and if so,
whom?
A. Yes, sir; George Banks was in the car with me.
Q. I believe you said you had Mr. Banks in the car with
you?
A. Yes, sir.
Q. The same Mr. Banks who's testified in this case?
A. y;es, sir.
Q. Now, it's been shown here in evidence that Mr. Banks
liad a water pistol with him. Did you see that water pistol?
A. I saw it when he got in my car over at the campus at
school.
Q. Did he make any statement to you with regard to the
water pistol-why he had it with him?
A. When he got in the car, he put his coat, or suit, or handbag over back behind the front seat, and reached back over
there and got the water pistol, and I saw it in his hand.
He said something to me about it at the time; I didn't pay
any attention to what he was saying, and I don't know
whatQ. What did he do with the water pistol after he got in
the ca.r, and made some remark to you 7
A. I imagine he laid it on the seat, or put it in his pocket;
I don't remember ever seeing it again.
page 119 ~ Q. Did he say anything to you about using the
water pistol for any purpose of a trip?
A. No, sir.
Q. Well, now, in your own words, just go ahead and tell
what you did, and the manner in which you drove the Ford
station wagon immediately prior to this accident.
A. Well, we came up behind the MG, and I checked his
speed, and according to my speedometer he was going 50
miles a.n hour.
Q. You spoke of the MG-is that the car driven by Mr.
·w·miams?
A. Yes, sir.
Q. Very well. Go al1ead-.
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·Q. And as I was in the process of checking the speed,
George said-that's Mr. Banks-said that there's some boys
from school. And right after he said that I pulled out to
pass. And I guess it was three or four seconds later-maybe
a shorter time than that-he hollered, '' Hey, Glenn,'' and I
proceeded to go right on past, and then it was, oh, maybe two
seconds after he hollered, I heard the engine of this MG rev
up, and the MG came into vision across my right-hand front
fender, and it was coming in towards my automobile, and
I cut my wheel to the left to keep away from it, and as
I cut away from it, it went across the road-back over to the
right-and into the bank.
Q. Did you see a water pistol in the hands of Mr. Banks?
A. No, sir.
Q. Just a moment. While you were in the act
page 120 ~ of overtaking and passing the Williams car?
A. No, sir.
Q. Now, in overtaking and passing the Williams car-as
you came alongside of the vVillia.ms car, what was the distance
between the station wagon .being driven by you, and the
"Tilliams car f
A. I wouldn't know what the distance was; I was over on
my side :0f the road, I know, from my left side, as I was
passing. ·when I pull out to pass a car, I usually allow a foot
and a half from the shoulder on my left side. What the
distance was on the right, I don't know; I wasn't looking
over there.
Q. When you saw the Williams car turn to its left, you
said you saw it over the right front fender of your car?
A. Yes, sir.
Q. What would you say the distance was?
A. You mean when I saw him?
Q. The distance between the two cars then?
A. I wouldn't know exactly what the distance was; it was
awful close, close enough to make me veer ~way from it.
Q. When you veered, where did you go? "TJ1en you veered,
vou veered to your left away from him f
" A. I cut my wheel like this (witness gestures) and cut it
right back, almost instantly, I guess.
Q. Now, did you accelerate your car, or not, when he veered
to~rnrcl you!
A. No, sir.
.
page 121 ~ Q. Did you know the occupants of the· Williams
cad
A. No, sir; I didn't know either one of them.
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Q. Now, you stated a moment ago that your wife was in the
hospital in Richmond?
A. Yes, sir.
Q. What was your state of mind at that time, with respect to any levity or prankishness?
A. The one thing I had on my mind was to get myself to
Richmond and talk to-see my wife, and to talk to Dr. Tucker
and find out what the cause of her trouble was.
Q. Did you have any idea or any information, or any suspicion, that a water pistol would be used or discharged in your
automobile Y
A. No, sir; I did not.
Q. Now, you made the statement a moment ago that, while
in the act of overtaking and passing the Williams car, you
heard the Williams car rev up, or something of that sortwhat did you mean by that?
A. Well, the engine-I mean, that type of automobile has
a constant hum to it, and any change in acceleration-it's
very noticeable-more so, I say, than an American made
automobile-run down the road behind him, and have a hum
all their own.
Q. Are you fairly familiar with automobiles t
A. Yes, sir; I'd say I was.
Q. What business is your father in?
page 122 } A. In the automobile business.
Q. Have you worked around that business f
A. Yes, sir.
Q. With your father, in that business Y
A. Yes, sir.
Q. Did you see any water come from a water pistol, and
go towards the Williams car as you passed itY
A. No, sir; I did not see anything that went on, on that
side of the automobile; I was concentrating on what I was
doing-trying to drive my automobile.
Q. Did you observe any action on the part of Mr. Williams
when Mr. Banks said "Hey, Glenn"?
A. No, sir.
Q. You didn't see him Y
A. I wasn't paying any attention to what he was doing
over there; I was trying to drive, and in the act of passingpaying attention to what I was doing.
Q. What I was getting at-did you see Mr. Williams himself look over his shoulder, or turn, or anything of that
sort!
A. No, sir.
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Q. Do I gather from what you said, the only thing yon observed, as far as the Williams car was observed, it was bearing towards you Y
A. Yes, sir.
Q. What lane of traffic was the Williams car in
page 123 ~ at the time f
A. In the right-hand lane.
Q. And what lane of traffic were you in, when you came
aloneside and attempted to pass t
A. In the left-hand lane.
Q. Where do you live in Blacksburg¥ Do you live on the
campus, or in the barracks Y
A. I live off the campus-student.
Q. How many students were there at V. P. I. in 1955-round
figures-I don't mean exactly?
A. I guess in the neighborhood of around about 4000, give
or take either side of that.
Q. Were any number of them known by you T You said
you didn't know Mr. Williams, and I believe you said yon
didn't know Mr. Williams?
A. The only boys that I know-I mean, boys that I come
in contact with in class every quarter-a few close friends
over there on the campus. But I get up in the morning and
go to class, and I come home, and I'm notQ. Do I understand from you, there are a number of
students you wouldn't know Y
A. Yes, sir.
Q. Did you know Mr. Morris, the man who was injured T
A. No, sir; I did not.

Mr. Hunter: The witness is with you.
page 124

~

CROSS EXAMINATION.

By Mr. Messick:
Q. Mr. Edwards, the cars that belong to students at V. P. I.
-do they have a license for V. P. I., or a place for V. P. I.
plate?
A. Yes, sir ; supposed to be registered with the campus
police.
Q. And a V. P. I. indicates that they are students at
V. P. I. Y
A. Well, there are student tags, and instructor's tags.
Q. Well, of course, Mr. Williams wasn't an instructor, and
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consequently on the back of this MG he had a student tag,
dt~n't he~V. P. I. student tag?
A. It's possible that he had one back there; I didn't pay
that much aittention to whether I saw it or not.
Q. An MG is a very rare automobile, isn't iU
A. It's different from an American-made automobile.
Q.
ell, I mean, not many of them?
A. I don't think there is too many of them around this part
of the country.
Q. Do you know of any at V. P. I., other than the one that
belongs to Mr. ,vmiams?
A. There might possibly be two over there now.
Q. ,vell, let's go back to the time this accident-back to
1955.. Diel you know of any other than the one that belonged
to l\fr. ·wmiams?
A. I don't ever remember seeing that one at
page 125 ~ campus.
·
Q. But you do know that when you saw this
MG in front of you, that" Banks said, "There's some V. P. I.
students''?
'. A. He said, ''There's some boys fr.om school.''
. Q. Now, you now tell thjs jury that he did not have that
water pistol in his hand 1 That your statement to the jury?
As you all were riding along, he didn't have it in his hand?
A. He could have had it in his hand; I never saw it.
Q. On April 11th you remember seeing it in his hand?

,v

Mr. Fox: I object.
The Court : I sustain the objection. That statement cannot
be used to impeach the witness at this time.
By Mr. Messick :
Q. Did you remember on April 11th, 1955, that-whether
or not he had it in his hand?
A. He had the pistol in his hand?
The Court: Mr. Messick, that question was objected to,
and I sustained the objection. Please do not ask it again.
Mr. Messick: I didn't understand, your Honor.
By Mr. Messick:
Q. Now, you told us that this MG-this foreign car-very
rare-that you are acquainted with it, didn't you?
A. I know an MG when I see one.
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Q. You told us you ,vere pretty well acquainted with it,
didn't you?
page 126 ~ A. I said I was acquainted with automobiles in
general, from having worked around my father's
dealership.
Q. Are you acquainted with the question of the power of
an MG?
A. I know they sound powerful.
Q. You.know that the hors·epower of them is very smallmuch smaller than that of a Ford, don '·t you?

Mr. Hunter: This may be interesting, but I object to the
cross examination-nothing brought out in chief with respect
to ~this man's expertness with respect to horsepower, and so
forth, of an automobile.
The Court: He testified that he was familiar with automobiles by reason of having worked around garages and so
forth. I '11 let him ask one more question about horsepower,
and I think that is sufficient.
By Mr. Messick:
Q. Don't you know that an MG has much less horsepower
than a Ford?
A. But they don't-overcome it in gear transmission in
the rear end.
Q. Then you 're pretty well acquainted with them, aren't
you?
A. From what I have read; I have never worked on the
automobiles, never been around them very much-foreignmade automobile-that is a much lower horsepower than an
American-made car; sure. But that is a different
page 127 ~ gear-ratio setup.
Q. You know how many cylinders in the MG?
A. Either four or six ; I wouldn't lmow for sure.
Q. How many cylinders in your Ford f
A. Eight.
Q. What is the horsepower?
A. 126 horsepower.
Q. What was to prevent you from passing that automobile?
A. I pulled out to pass him, and was in the process of passing him.
Q. What kept you from passing him?
A. I pulled out to pass the automobile-over in my lane
of traffic-and as I said, after Banks hollered, I heard the
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engine of this MG rev up,. and that MG came into sight over
my right-hand front fender, and it was cutting in toward me,
and I cut away from it.
Q. I asked you a simple question. With a powerful automobiJ.e that you had, and you say the MG was making 50 miles
an hour, and you pulled over and was passing-going to pass
it-and consequently you had to speed up passing a vehicle
going 50 miles an hour. Now, what was -to prevent you,
when you had speeded up, and caught up with this vehicle,
from passing it? Was anything in the road in front of you
to keep you from passing it Y
A. No, sir.
Q. Well, why didn't you pass it Y
page 128 ~ A. Because the car ·came up al~ng side of me
and came into me.
Q. Came into you Y
A. It cut toward me.
Q. You told the jury it came into you. Did it cross over
into your lane of traffic, or n~t Y
A. I would say that it did.
Q. All right. Then you mean to tell the jury Mr. Williams
drove his automobile over into the left lane of traffic!
A. I don't know what ]\fr. Williams did as I was passing
him. I know that his automobile, when it came into view
across my front fender, cut in toward me, and when I saw it
cut in toward me, I cut away from it.
Q. Didn't you just tell the jury that he came over into your
lane of traffic f
A. I have no way of knowing whether he came over into my
lane of traffic.
Q. I'm asking you, didn't you just tell the jury he came
over into your lane of traffic?
Mr. Hunter: I beg your pardon, the record doesn't show
that.
Mr. Messick: ,ve'll read it to the jury.
By Mr. Messick:
Q. It's established that you told the jury that MG came
over into your lane of traffic. Is that true, or notY
page 129 ~ A. It appeared that it did.
Q. It appeared that it did¥ Do you mean to
tell the jury you are driving an automobile on a perfectly
straight road that divided into two traffic lanes, and you
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can't tell the jury whether or not a vehicle came across a
white line over into your lane of traffic-that you are passing?
A. Well, the car came close enough to my automobile that
I didn't see it cross the white line, but as close as it got to
me, it must have come across the white line.
Q. As close as it got to you, it must have come across
the white line? Now, let's see-you told the jury; I believe,
that you were about three feet of the edge of the hard sur- .
face in your left-hand lane-that is your left-hand Ian&- ·
three feet of the hard surface t
A. Two or three feet.
Q. Two or three feet? It's in evidence those lanes are
12 feet wide, and if you were about two or three feet-and the
width of your automobile is about 6 feet-you wer,e occupying
about 9 feet of that lane; is that correct?
A. About that.
Q. And you say this automobile came so close to you that
it must have crossed over the white line into your lane of
traffic; is that correct Y
A. Yes, sir.
Q. Did this automobile speed upY
page 130 ~ A. I heard the engine of this MG rev up, and
it came into vision across my right-hand fender.
Now, at the speed I was going-I checked him at 50 miles
an hour-and I pulled out to pass him, and I increased my
speed up to 55, and after I pulled out to pass him-as far
as I know I was making progress-and went right on around
him, and the engine revved up on that MG, and it came into
view across my right-hand front fender.
A. I asked you a simple question-did that car speed up
as you were trying to pass iU
A. Yes, sir; I'd say that it did.
Q. All right, sir. Did that car seem to go away frommove away from you?
A. ,ven, I was aware of the car coming in at me, and I cut
away from him, and he went back over to the right-hand side
of the road.
Q. Just a minute. I asked you if the car speeded up and
went away from you-went on faster than you wer,e going!
A. It had to, for it come into vision across my right-hand
front fender.
Q. Then did it go away from you?
A. When it came into view across my right-hand front
fender it cut into me, and when I cut away from it, it went
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off to the side of the road-might as well say the cars parted
company right there.
Q. Didn't the car speed up and go a.way from you before he
ever cut into you?
page 131 ~ A. The only answer I can give to that-I heard
.
the engine of that MG rev up, and after it revved
up the car came ·into view across my right-band front fender.
As far as I know, I maintained the speed that I pulled out to
pass him with.
. Q. Let's see whether that's true or not. Had you passed
this car, or had the front end of your car gotten ahead of it,
before the car speeded up?
A. I would say I was just about parallel with it when I
heard the engine rev up on it.
Q. Well, you mean to tell this jury that you 're passing an
automobile running here beside you, and you· can't even see
that car at all?
A. I wasn't looking at that automobile.
Q. Where were you looking?
A. Looking straight down the road where I was driving.
Q. Do you mean to tell the jury, driving a vehicle straight
down the road, and passing another vehicle, that you can't
see the vehicle you 're passing, as you go along beside it, or
as you pull up beside it?
A. I was aware of the fact that the car was over there.
Q. You did see it¥
A. No, I can't say that I did see it.
Q. You were told there were Y. P. I. students in thereinterested in them?
A. No, sir.
page 132 ~ Q. No interest in them?
A. No interest whatsoever.
Q. vVhere did Banks have the gun?
A. "\Vhat do you mean-where did be have the gun?
Q. At that time-the water gun f
A. I don't know; I didn't see it.
Q. Did he have it on the seat?
A. I told you, after he got in the car at Blacksburg that
I don't remember seeing the gun again.
Q. ,vhere did he lay iU Did he lay it on the seaU
A. It's possible he put it on the seat; he might have put
it in his pocket.
Q. Did he lay it on the seat, or put it in his pocket?
A. I just don't know.
Q. You just don't know Y
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A. We had a bunch of p·apers and stuff laying ·cm· the seat;
it could have been lying underneath the papers.
·
Q. Was the gun between you and Mr. Banks?
A. I don't know where the gun was.
Q. Where were the papers-lying between you and Banks,
or over on Banks' side?
A. In the seat between Banks and I.
Q. He was riding right beside you?
A. Right-hand side of the car.
Q. Right-hand side of the car? Did you see
page 133 ~ him reach for anything?
A .. No, sir.
·
Q. Did you see him make any movement to put his ·arm out
of the cad
·
·
A. No, sir.
Q. "Why didn't you see thaU
A. I wasn't looking over there, Mr. Messick.
Q. Do you mean to tell me, .Mr. Edwards, that a passenger
riding in a car right beside you-if he reaches and gets
something and puts his arm out of the window, that· you can't
see that, and still look straight ahead and see where you 're
going?
A. When I drive my automobile, it makes 110 difference
where I'm going, I concentrate on one thing, and that is driving my automobile, and what the people in my car do, I don't
pay any attention to them. I try to operate my car in a
lawful manner, and what's going on beside me-I just don't
pay any attention to it.
Q. You just don't pay any attention to it at all¥ What
did you think that Banks was gonna do with this water pistol
when he showed it to you-told you that he had it?
A. I never even thought about it.
Q. vYcren't you interested in a man riding in your car as
a guest, with a water pistol-carrying a water pistol of that
nature?
A. Under ordinary circumstances I would have been, but
I had enough on my mind that morning.
Q. You had so much on your mind that morning
page 134 ~ you didn't care w·hat he did with it; then; is that
right?
A. Not that at all. My wife was in the hospital with a
nervous breakdown, and that was why I was on my way to
Richmond to see the doctor, to talk to him about her-and a
breakdown, supposedly, that I had helped to contribute to.
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Q. Well, now, let's s,ee-you tell the jury that you don't
see what is on the other side of the road, or along beside you,
or what anybody's doing in your car as you drive along;
that you keep your eyes glued straight on the road; is that
corr,ectf
A. I keep my eyes down the road and try to pay attention
to what's going on down the road, watching automobiles
coming toward me.
Q. There wasn't any coming toward you on this four-lane
divided highway, was there?
A. No, sir.
Q. Don't you know as you ride along-just simply sitting
here, looking straight at Mr. Dalton, I can see Mr. Goodman
has got his pencil in his hand. Look :over there and see what
George is doing, right straight on across from me. That's
my vision. Don't you know that as you ride along, you 're
bound to see what's beside you 7
A. Look, I didn't see what was going on over there.
Q. You didn't have any trouble passing these ladies' car
that was going 50 miles an hour or better, did you Y
A. No, sir.
pagie 135 ~ Q. Then what was to prevent you from passing
this automobile, same as you passed them Y
Mr. Hunter: Your Honor, I object-any way the question
is put. The evidence is here that he did pass that car.
The Court: I think he's been over that about three times
with this witness; I think that should be sufficient.
Mr. Hunter: He passed without contact.
Mr. Messick : He said that he hadn't passed-the car was
parallel with him.
The Court: Yes, sir.
Mr. Hunter: You asked him what prevented him from
passing him. The evidence shows he did pass it.
Mr. Messick: No evidence he passed at all. The evidence
is that be-from the testimony of the nurse that took the
stand . there, and from his own testimony-that he seemed
to slow down when he got along beside this car-your own
witness you put on yesterday.
Mr. Hunter: The answer was, she couldn't tell which
slowed down.
The Court: Mr. Messick, ask him the question one more
time.
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By Mr. Messick:
Q. Did you ever pass this car before it wrecked f
A. I'm pretty sure I didn't get all the way past him.
page 136

~

Mr. Messick: That satisfy you, Mr. HunterY
Mr. Hunter: I'm trying to satisfy you .
.1.\fr. Messick: You told the jury he passed a car.

By Mr. Messick: ·
Q. I'm going to ask you one more question. What in the
world was to prevent you from passingT
A. The only thing that I know of that prevented me from
passing the automobile, is that the automobile came up alongside of me, and the speed of that automobile increased and
came into vision across my right-hand front fender.
Q. Then Mr. Williams not only came into your lane of
traffic, but also increased his speed, as if to pass you; is
that right?
A. Sir? It appeared that way.
Q. OK. I want to ask you to tell the jury if, as you ride
along, keeping your eyes glued right straight ahead on the
road beside you, are you, or not, able to see vehicles or
objects or persons along the side of the highway, or traveling
on the highway-that your vision not only is glued to one
little place-it spreads out that way (gestures). Aren't you
able to see what's on the side of the road along beside you,
and everything?
A. I concentrate my vision, when I'm driving, right across
my two fenders; I don't drive with my eyes right off the
edge of the road. I try to look down the road far enough to
see if anything is coming or developing that I might have
to get out of the way of.
Q. What do you do with little children in town,
page 137 ~ ·when they might run from sidewalks or curbs?
A. When I'm riding in town I try to watch the
street and look between the automobiles.
Q. You try to watch the stre,e.t Y What do you do when
little children out here in the county, that might come from
a mailbox, or right off the edge of the hard. surface, or from
behind a tree, or something of that kind? Ar,e you able to see
anything coming in from your right or left that way T
A. I have never had the occasion to test whether or not
I'd be able to see-and hope I never do.
Q. Never had an occasion Y Have you ever had the occa-
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sion to test whether or not you could see anything ·to your
right, looking straight ahead for a reasonable distance?
.A. Well, I did not see Mr. Banks pick up the water pistol,
or I did not see him fire a water pistol out of the right side
of my car.
Q. You see him sticking his arm out ,of the window, raising
it up that way (gestures) waving to somebody and hollering?
A. I was not aware of anything going on on that side
of the automobile at all, except the fact I heard him holler,
'' Hey, Glenn.''
Q. Now, I want you to look right straight at bis Honor;
look right straight at him. .Are you able to look at him,
and to see Mr. Goodwin here?
.A. I am aware of the fact that's a man sitting there.
Q. Are you aware of it? Can't you see him
page 138 ~ writing with his pen?
A. I saw him pick up bis hand.
Q. vVhat was to prevent you from seeing Banks pick up his
band and wave and holler?
A. Mr. Banks was sitting on my right-hand front fenderhe was sitting on the seat beside me.
Q. Then I'll get back here-you look at his Honor. Can
you see me? Can you see me waving my arm or hand?
A. I can see you moving your hand.
Q. Thank you. That's all.
CROSS EXAMINATION.

By Mr. Dalton :
Q. Mr. Edwards, did you recall, when you passed the
Linkenboker-or Mrs. Hughes' car-you heard those people
testify yesterday?
A. Yes, sir.
Q. You do recall passing?
.A. I recall I passed an automobile before I came up behind
the MG.
The Court: Turn this way Mr. Edwards, please.
By Mr. Dalton :
Q. Do you recall passing this automobile? You recall the
approximate speed it was making Y
A. It was going 50 miles an hour.
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Q. You clock it, too .f
A. Yes, sir.
Q. How far back of that was it before you came
up to the Williams car 1
A. Right offhand, Mr. Dalton, I couldn't say.
Q. Just give us your best guess; it's not important-want
some general idea.
A. I guess half a mile.
Q. And you went around this car after clocking its speed
at 50 miles an hour, and were kind of going downgrade then,
weren't you 7
A. I don't remember whether the road was level down
ther,e, or not.
Q. After you got around that car-and how long was it
after you got around it before you came up to the Williams
car-that is, the MG car?
A. I have no idea how long it was.
Q. Could you tell us how long you followed the MG car?
A. I came up behind it long enough to check the speed of
it, and then pulled out to pass.
Q. Did you come up behind it long enough to talk about
the car a little?
A. All except for what Mr. Banks said there.
Q. Relate what that conversation was.
A. "\Ve came up behind the automobile and Mr. Banks said,
"There's some boys from school." About that
page 140 ~ time I looked down at my speedometer and
checked the speed of the car, and it was 50 miles
an hour, and I pulled out to pass.
Q. Then you didn't run behind it very long, then? Did you
travel behind the Williams car very long?
A. No, sir.
Q. But it was traveling at the same speed you were travelingf
A. According to my speedometer it was traveling 50 miles
an hour.
Q. How long did you clock it? In other words, momentarily, or did you clock it for some 50 or 100 yards to time
the speed that it was traveling?
A. I guess it was six or seven car lengths.
Q. Six or seven car lengths? And you were back of it six
or s·even car lengths, were you, at the time?
A. No, I wasn't that far back.
Q. Not that far back 1
page 139

~
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A. After I passed the ladies from West Virginia-I can't
remember their names-Linkenhoker-and after I .pulled
around and passed them and got back in front of them, my
speedometer was 55, and I noticed that I was picking up
coming up behind it, and I slowed my speed up, and I slowed
up at 50 miles an hour, and that was the speed I checked the
MG at, and went ahead and pulled out and passed.
Q. And the MG was traVieling on its own side
page 141 } of the road in its proper lane T
A. Yes, sir.
Q. And you followed it long enough to have had a little
talk there between you and Mr. Banks-that it was some
V. P. I. boys, that it was 50 miles per hour, and then you
proceeded to pass?
A. Yes, sir.
Q. Now, did you sound your horn T
A. That I don't remember-whether I did, or not.
Q. And so you don't remember whether you sounded your
horn or not, but you increased your speed up to come-overtake and to pass the Williams car, didn't you 7
A. Yes, sir.
Q. The Williams car was still continuing in its own righthand lane of the road?
A. As far as I know, it was.
Q. And you were in your lane?
A. Yes, sir.
Q. And how long, would you say, that you ran parallel with
the Williams car-in the act of overtaking and passing
him?
A. It's hard to say.
Q. I know it is, but think back and just visualize, and tell
us as best you can, how long you ran parallel with it-in overtaking and passing it?
A. I guess it was five, six seconds.
Q. Five or six seconds? But during this time,
page 142 ~ did Mr. Williams stay on his own side of the
road?
A. As far as I know, his automobile was on his side of the
road until it cut in toward me.
Q. Well, now, did he stay at the same speed-the 50 milean-hour speed?
A. When the engine of the MG revved up, and it came into
view across my front fender, it must hav:e speeded up.
Q. Can you say definitely that the Williams car increased
its speedT

David Glenn Williams v. Frances S. Morris, etc., et al.

93

Leroy W. Ed,wards.
A. I can't definitely say that it did; no, sir.
Q. But you could hear the motor of it better when you got
up beside it-driving alongside the Williams car-than you
could behind it and back from it, couldn't you f
A. You can pretty well hear the sound of one of those
cars all the way around it.
Q. Back six or seven car lengths you heard the motorwith your car runningf
A. I'm speaking-when you say-your front bumper is
against, or ev,en with his back bumper, getting ready to passthey have a hum to them, pretty pronounced all .the way
around.
Q. So when you got up to it you noticed the hum of that
motor? Had yon noticed it when yon were following behind
itf
A. I was aware of it.
Q. And heard that motor that you were following behind Y
A. That's right.
page 143 r Q. About how far behind when yon first could
hear that motor-I didn't know yon could hear it
back there behind.
A. It wasQ. -:Of the car in front Y
A. It was, I'd say, right after I pulled out.
Q. Up beside him t
A. Just as I was pulling out to pass.
Q. Getting over into the left lane Y .And you could hear
that motor running? And it was after yon had gotten even
with. it, and had traveled ·beside of it some time, before you
heard the motor rev up; is that correct!
A. Yes, sir.
Q. How far would yon say yon had traveled beside it before
you heard the motor rev up f
A. How long can you go in three, or four or six seconds,
running 50 miles an hour-best way I can answer it.
Q. That would be some considerable feet. I don't have
any table, but I just wanted your best judgment. You were
listening at the motor of the .MG car, then, as yon were
driving along parallel with it Y
A. I wasn't listening for it.
Q. Did it continue on its side ·of the road-on its own side
of the road f
·
A. You mean as I pulled out to pass?
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Q. As you were going along parallel with it,
and before you passed?
A. The car, as far as I know, stayed on its
side of the road the whole time, until it cut in toward me.
Q. But you were watching down the road in front. How
could you tell it cut into you?
A. When .the engine of the MG revved up, naturally it drew
my attention.
Q. Um-hum.
A. And I just happened to glance across my fender, instead of looking directly-straight down the road. I kind
of moved my eyes over to that side, and I saw it coming into
me.
.
Q. And you were riding parallel with it, and your seat was
almost parallel and opposite to that of Williams, wasn't
it?
· A. Somewhere in that neighborhood, I guess.
Q. Then if you looked across, then you would be bound to
see the pistol in Banks' hand, wouldn't you?
A. After .the engine revved up?
Q. Um-hum. All right.
A. After it revved up is when I looked across my righthand front fender, and there the :MG was in that position.
Q. All right. You had to look across the man sitting beside of you-Mr. Banks-looked across at him in order to see
·Williams in the other car?
A. Not across the corner of the right-hand front fenderlook right through, like that. (Witness gestures)
page 145 ~ Q. You didn't see Williams at all?
A. I saw the car coming at me-into me, across
the right-hand corner of my front fender, and when it came
in toward me, I cut away from it.
Q. "'\Vell, what I'm asking you here is, that you say you
went along-after you got up even with it, you can't say that
it increased its speed-and you were attempting to overtake
and to pass it? l\f.r. Banks was riding beside of you, and you
say that you ran along beside of the . Williams car a few
seconds-you don't say how many?

page 144

~

Mr. Messick: Three or four seconds.
By Mr. Dalton:
Q. Three or four seconds? And then you heard the motor
rev up. In other words, if the motor was increased in the
Williams car, I assume that is what you meant by ''revving
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up-"? That was after you had run along beside it some three
or four seconds; is that true f
:
A ..A.fter I had pulled out to pass· the car.
Q. And had you traveled parallel with it for these three or
four seconds T
A. I was in the act of coming up alongside of the car to
pass it.
Q. And that was when it revved up?
A. I heard it rev up.
Q. The point that I want to know is, when did the motor
of Mr. vVilliams car rev up¥ After you had gotpage 146 ~ ten even with it and drove parallel with it parallel
· for some three or four seconds, or at some other
time?
A. I heard the engine of that MG rev up when I was, I'd
say, anywhere from· abreast of the automobile, or a little bit
of ahead-half way past ·it.
Q. Half way past it T vVell, then did the vVilliams car
ever increase its speed Y
A. It bad to, to come up even with the right-hand front
fender of my car.
Q. How far would it have had to come up-in feet-to be
even with your car Y
A. Right-hand front fender back-six or seven feet, maybe.
Q. Um-hum. Six or seven feet f vV ell, during that time,
as I understand you, our man was-Mr. Williams was on his
own right-hand side of the road, and you don't undertake to
say now, to the Court and jury, that Mr. Williams ever cut
across into your lane of traffic, do you T
A. When that automobile got off my right-hand front
fender, it came across the road at me, and I cut away from
it.
Q. You mean it veered towards you?
A. It came in, and I cut my wheel away from it, and it went
off the road, like that. (Witness gestures)
Q. How could you see it do that if you are saying, as you
said a while ago, you were watching down the road, only just
straight in front of you? How could you see it veering toward you?
page 147 ~ A. I said that when I pulled out to pass the
car, and I heard the engine of this MG rev up,
and when I heard it rev up, I cut my eyes across my righthand front fender and the car was there, and it was coming
over toward me, and I cut away from it, and it went away
from me.
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Q. Then the revving up and cutting over to the left was
almost instantaneous procedure Y In other words, it all occurred just about the same time ; is that true T
A. I'd say just about the same time.
Q. Mr. Williams did not know who you were at that time,
did he?
A. I don't know whether he did or not.
Q. All right. That's all.
CROSS EXAMINATION.

By Mr. Craft:
Q. Mr. Edwards, as I understand your summary, what you
have said is that as you approached to pass this MG, you
reached the approximate position of being parallel with the
MG, at which time the motor revved up and it cut towards
you; is that your statement Y
A. When I was in the act of passing the automobile.
Q. I understand that you were in the act of passing, but
the position which you held in relation to the MG-if I understood your testimony to Mr. Messick-was that you reached
the approximate position of being parallel with the car-passing him-when the motor revved up, and it cut towards you;
is that correct Y
page 148 ~ A. When the motor revved up, and the car
came into view across my right-hand front
fender. When the engine revved up, naturally I looked over
that way, across my right-hand front fender; the MG was
there, and it came in toward me, and I cut away from it, and
it went over on the right-hand side of the road.
Q. The MG was in its lane of traffic at the time yon were
passing it?
A. When I pulled up to pass it, it was in its lane of traffic.
Q. And you were in your lane of traffic?
A. Yes, sir.
Q. Was there any blowout, anything happen before the
veering?
A. You mean tire blowout Y
Q. Before the MG veered toward you, was there anything
that occurred, to your knowledge, to cause the veering of the
MG?
A. (Witness shakes head).
Q. Did you hear a blowout 1 t
A. No, sir.

David Glenn ·wmiams v. Frances S. Morris, etc., et al.

97

Leroy W. Edwards.
Q. Did you hear anything other than the statement, "Hey,
Glenn"Y
·
A. No, sir.
Q. Then if the MG veered toward you, it must have be,en
because the driver drove it towards you; is that correct!
A. You are asking me for an opinion now,
page 149 ~ aren't you? · ·,
Q. I'm asking you what happened. You have
given no reason to justify why it would do it, unless the
driver cut it toward you. Is that what he did?
A. I saw the automobile come in toward me; I don't know
whether he cut it in toward me or not.
Q. You 're not saying it came toward you without the driver
taking some action to direct it toward you, are you f
A. I didn't see what made the car come over toward me.
All I know is the fact the car came toward the road-at
me.
Q. You have talked to Mr. Williams since this happened?
A. Mr. Williams?
Q. Is the driver of the automobile.
A. No, sir; I haven't talked to him at all.
Q. Didn't you go back to the scene of the accident, after
this all occurr,ed ,and didn't you all talk to the State Officer T
A. We have talked to the State Officer.
Q. You were talking there, didn't you 7
A. Talked to who-Williams?
Q. You ,vere talking in the presence of the Officer; you
talked to the Officer then T
A. Yes, sir.
Q. You heard Mr. Williams talk to the Officer, didn't youT
A. I saw the Officer talking to Mr. Williams down ther,e,
but I was not close enough to hear anything that went on.
Q. And you never asked him what happened?
page 150 ~ A. No, sir.
Q. Never asked Mr. Williams to this day what
caused the wreck¥
A. No, sir.
Q. Now, you weren't hurt in this wreck, were you?
A. No, sir.
Q. You testified in the other proceeding in this Court,
and the question was asked you whether or not you heard
the conversation between Mr. Williams and the Trooper,
and my 1·ecollection-tbat record shows you said you did; and
that you said that Mr. ·wmiams' statement was that he didn't
know what caused him to wreck; is that true, or not?
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. A. If it's in the record, it's got to be.
Q. I'm asking you now, is it true or not-whether it's in
the record or not ; is it true T
... A. You mind reading that, please Y
~- ·Q. I'm asking you this simple question: Did you not hear
the Trooper ask Mr. Williams. ·what caused the wreck, and he
told hiin he didn't know T All right, I '11 ask you this, then:
Didn't someone at the scene of the wreck ask Mr. Williams
the question-which you heard-what caused the accident,
and he said he didn't know? Is that true?
. A. To tell you the truth, I don't remember what happened
down there that morning-the conversations that went on.
Q. Now why don't you, Mr. Edwards? You
page 151 ~ said you weren't hurt. ·why don't you-can't
you recall what went on? You got any explanation for it?
A. Nothing, except the fact I was so doggone nervous I
cou~d hardly ·keep my feet on the ground.
Q. You weren't unconscious t
A. No, sir.
.
.
Q. You were able to tell what happened up to till the car
veered to the right. Do you deny that statement was made?

Mr. Hunter: I think, in fairness to this witness, as long
as he's referred to the record, have him ask the witness the
questions which were asked and the answers thereto, as shown
l;>y the record, because I don't want something to occur here
that would p11t a false light on it.
The Court: Read the questions and answers from the
record.
Mr. Craft: If the Court will give me just a moment, sir.
Bv Mr. Craft:
"'Q. Page 77 of the record, question directed to you, Mr.
Edwards:
"As a matter of fact, didn't he inquire as to what caused
the accident. Did you hear him ask Mr. ,vmiams what
ca us-ed the accident V;'
Q. That was in reference to Mr. Banks.

''A. Somebody asked Williams at the scene of the accident
exactly what happened."
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page 152 ~

Q. And you didn't finish your answer. · Someone asked Williams at the scene of the accident
exactly what happened. That is what he said. Now, then,
what else 1 (reading)
''Well, I think "'\Villiams was pretty much in the same state
and frame of mind I was ; he was shook up.
"Q. But you don.'t know what he said?''
''A. No, sir; not exactly."
.'' Q. Didn't he say at the time he didn't know what caused
it y''
'' A. I believe that's what he said.''
By Mr. Hunter : Mr. Craft asked him if he had a conversation with ·wmiams-and that's what he said. :Now you
don't refer to any place in the record where this gentfoman
had a conversation with somebody. You 're talking about
what he may have overheard.
·
Mr. Craft: ·what he overheard Mr. Williams say.
Mr. Hunter: Having a conversation, and what he heardthat's different.
Mr. Craft : That's right.
By Mr. Craft:
Q. Mr. Edwards, Mr. Banks made.no effort to conceal the
fact that he had this watergun with him, did he?
A. No, sir; he showed it to me when he got in the car.
Q. And he never denied at any time, then or thereafter,
that he had a watergun with him, to your knowledge?
. A. No, sir.
page 153 ~ Q. Do you know what caus-ed the wreck?
A. No, sir; I really don't.
Q. Then your statement as to the accident is that this car
-you heard Banks yell, '' Hey, Glenn,'' the motor revved up,
the car cut toward you, veered out, and then the accident;
is that correct?
A. Yes, sir.
By Mr. Dalton:
Q. And it was immediately after you heard Mr. Banks
holler, "Hey Glenn" that the motor revved up?
Mr. Messick: That's about the fifth time.
The Court: That's already been gone into; and that ques-
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tion has· been answered at least three times. So let's not
:go into again;· it's been answe.red at least three times .
.. Mr. Dalton: If it's admitted that was.the answer.
· · The Court: Yes, sir.
Mr. Messick: One of his answers.
By Mr. Messick:
Q. I g-0t one other question I want to ask you. You testified one time during your testimony that you all were .running
parallel four or five or six seconds, and another time you
testified that you were going-running parallel three or four
seeonds, and that you were running 55 miles per hour. How
many feet do you travel a second at 55 miles per hour?
· Mr. Hunter: I object to that; that's a matter of calculation.
page 154 ~ The Court: I sustain the objection. You can
introduce that table.
Mr. Messick: The table is part of the Code. For your information, the table of Virginia Code says that the calculation
is that at 55 miles an hour, you travel 80.6 feet per second.
Mr. Hunter: Can you vouch for that?
Mr. Messick: I vouch for that, and that's what the Virginia Code says. If you will divide it-it's 80.7 feet per
second-if you ran parallel for six secondsBy Mr. Messick:
Q. Do you know you ran beside this vehicle for 484.2 reet
and never did pass him-because 6 X 80.7 is 484.2 feeU If
you ran beside it for four seconds, then you ran beside it for
320.8 feet-if you know that to be true?
Mr. Hunter: Mr. Messick, I object to that because it's
argumentative. What you're now doing is arguing the case.
The Court: I sustain the objection, sir.
Mr. Messick: Isn't that mathematically correct, or noU
The Court: I think the jury will calculate that for themselves.
Mr. Messick: All they have to do is multiply. I was trying to save them the trouble of multiplying-that's all, sir.
The witness stands aside.
page 155

~

( The Court takes a brief recess).
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Mr... Hunter: Counsel for defendant Edwards rests.

DAVID GLENN WILLIAMS
is recalle~ to the stand to testify in his own behalf :
DIRECT EXAMINATION.
By Mr. Dalton :
· Q. You were the owner and driv.er of the MG car that's
been testified to in evidence Y
·
A. Yes, sir.
Q. You recall what time you left Blacksburg on the morning
that this accident occurr.ed Y
A. I believe it was around 10 :30.
Q. Around 10:30! Now-you were from Rocky Mount,
Va.Y
A. Yes, sir.
Q. And was Mr. Morris from Rocky Mount, Va.?
A. Originally.
Q. He had moved to Roanoke Y
A. Yes, sir; he was living in Roanoke.
Q. You all were friends and roommates at coUegeY
A. Yes, sir.
Q. And he was riding with you on the way from Blacksburg
home for Easter holiday Y
A. Yes, sir.
Q. You were driving, and he was riding on your right-hand
side?
page 156 ~ A. Yes, sir.
Q. Now, as you drove from Blacksburg on your
way ,east, was any protest ever made by Mr. Morris as to your
manner of driving?
A. No, sir.
Q. Now, coming on up to the place where the accident happened, please state to the Court and jury on what side of the
road you were tra v,eling there.
A. I was traveling on the right-hand side of the road.
Q. And please give to the Court and jury the ·best judgment of speed that your car was making.
A. I'd say between 45 and 50,-closer to 45.
Q. What was the condition of your car were reference to
brakes and steering apparatus and everything Y I mean,
the mechanical condition of your car?
A. I believe it was in top shape-passed State inspection
probably six months before.
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Q. Now, as you were proceeding down, the station wagon
coming up behind you and starting around you Y
A. I can't quite remember seeing him back there-I'm
aware that he was back there.
Q. Now, when did you first notice him particularly, and
how-tell the Court and jury in your own words just what
happened here.
A. Well, I remember hearing the engine alongside of me;
seemed I was aware a car was passing me, and I
page 157 ~ heard the engine to my left-back of me-seemed'
like it stayed there for just a period of time-:.-!
can't estimate the time.
Q. Go ahead.
A. And then I heard someone holler, and I looked around
and I seen someone, appeared to be hanging out of the window
of the automobile.
Q. Did they have anything in their hand?
A. They had:M:r. Craft: I object to this-leading question-certainly
improper.
The Court: That wasn't a leading question.
By the vVi tness :
A. He had a black object in his hand, later identified· asa water pistol.
By Mr. Dalton:
Q. V\Tas it pointed in the direction of you or your car?
A. Yes, sir.
Mr. Craft: Same objection.
The Court: Overrule the objection.
Mr. Craft: I except.
By Mr. Dalton :
Q. Did you glance around to see who it was f
A. When he hollered.
Q. What did he holler?
A. I didn't understand the words then-I mean,
page 158 ~ I didn't recognize what he said-the top was
·
down on my automobile-but later.
The Court: Speak a little louder.
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By the Witness :
A. I didn't unders~and what h_e said. The top was down
on my automobile, and the wind was blowing.. It was later
identified as '' Hey, Glenn.'' ·

By Mr.

Dalton:
Q. And you say that this-whatever he had in his handwas pointed toward you in your carY
A. Yes, sir.
Q. Then what happened?
A. Well, I remember looking around, and that's about the
last thing I remember as I went.
Q. When you looked around, how long was it that you
looked? Did you look .to see who it. was in the car, or what Y
A. I just glanced around to see what was coming off, or
going on-just a split second there-everything happened.
Q. Please state whether or not you were startled by this 1
A. I was startled.
Q. Then what happened to your car?
A. Well, it apparently left the road and hit a rock embankment and overturned.
Q. You ever cross over to the left lane of the road 1
A. Not to my knowledge.
page 159 ~ Q. Now, did you increase your speed of your
·
automobile?
A. No.
Q. What horsepower was that automobile T
A. 54.
By Mr. Goodman:
Q. 54 horsepower ·f
A. Yes, sir.
By Mr. Dalton:
Q. If you had undertaken, and wanted to increase your
speed, how long wou]d it have taken you to have increased
your speed?
A. To what speed?
Q. Say to 55 miles an hour.
A. It would have taken at least, I say, three to five seconds.
Q. Three to five seconds. You state that you did not increase your speed?
A. No, as far as-I'm not .aware of it-I wasn't aware
o·f any increasing of my speed.
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Q. Now, did you know these boys in the other carY
. A. I knew George Banks; I didn't know Mr. Edwards.
Q. Did you recognize him when you glanced around Y
A. No, I didn't. I didn't know who it was until they came
back after the accident.
Q. You know what they wanted with you in hollering and
' shouting!
page 160 ~ A. No, I didn't.
Q. Now, you were dazed at the time of the accident, as I understand-in the accident Y
. ·A. Yes, sir.
..
Q. Well, do you recall whether or not a stream of water
from the water pistol struck you?
A. No, I do not.
Q. You don't know what it struck?
A. No, sir; I don't.
Q. How long had you known the Morris boy 7
A. Well, around six years; six or seven years.
Q. How long had you all been roommates over in V. P. I. f
A. Around seven months.
Q. What year of college was he i.n, and you in Y
A. Both freshmen.
Q. Both freshmen? Are you in college now?
A. No.
Q. And you state that your car was in first-class mechanical condition 7
A. Yes, it was.
Q. How long have you been driving an automobile!
A. Just approximately-approximately ten y.ears.
Q. You 're an experienced driver T
A. Yes.
Q. I believe that's all.
page 161 ~

Mr. Messick: I got a couple of questions to ask
Mr. "Williams.
CROSS EXAMINATION.

By Mr. Messick:
Q. You say your car is just a 54 horsepower car?
A. Yes, sir.
Q. How many cylinders does it have Y
A. Four.
Q. A Ford is a much more powerful automobile, isn't
it?
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A. Yes, sir.
Q. I believe these Fords-you 're pretty well acquainted
with Fords, aren't you?
A. Yes, sir.
Q. They have terrific getaways, don't they?
A. A suitable amount .of acceleration.
· Q. The acceleration on a Ford is so great, from a standing
position they can practically walk away from everything,
can't they?
A. At that time they could.
Q. What?
A. At that time.
Q. At that time; yes, sir. And no reason in the world why
a Ford automobile, if it wanted to pass you, that it couldn't
have zipped by you just like that T ( Gestur,es)
A. What speed I was holding, yes.
Q·. What speed you were traveling? No reason
page 162 ~ in the world a ·Ford like that couldn't go by you Y
(Snaps thumb)
.
A. That's true; y,es, sir.
Q. Instead of that, this Ford took a long time to pass?
A. It seemed to.
Q. That's your recollection, and what you testified to back
in July of last year. Now, you also knew that this Ford was
behind you T You had seen it out of the rear-view mirror,
hadn't you?
A. I can't remember whether I had seen it before, or not.
I was aware that he was back ther,e, but I didn't know what
type car it was.
Q. That's what you testified to back in July, Mr. Williams.
Remember, I called it to your attention on yesterday?
A. Yes, sir.
Q. You did testify in July of last year that you looked
in your rear-view mirror, and you saw this car coming behind
you.
A. I was aware of a car back there.
. Q. You said you saw it; that's correct, isn't itT
A. Yes, sir.
Q. And you saw it in your rear-view mirrorT And the fact
that a man pulled up beside you, was whooping and hollering
and waving ·his hands, and had his arm stuck out, and had
something pointed right towards you; wasn't it T
A. Yes, sir.
Q. Yes, sir. Just as you told the jury-told the Court last
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July, in 1955-whooping and a-hollering and
waving his arms, and had something in his hand
pointed at you?
A. Yes, sir.
.
Q. Now, let's see-was it a pistol, or what did he have
in his hand?
A. I couldn't identify it at the time, what it was. I got
a glance at it.
.
Q. Let's see what you said about it in July-and I'm
turning to page 41 of the record, gentlemen. This is the
question by the Court.

page 163

~

''Q. Just what did he have in his hand?"
'' A. Vlell, he had a black object, and that's all I could
see.''
Q. Question by the Court:
"Q. Just describe what it was as best you can."

Q. Judge asking you the question.
'' A.

w·ell, I

couldn't describe it; it was just-.''

Q. The Judge interrupted-

'' Q.
"A.
'' Q.
'' A.

You say you saw something black in his hand?''
Yes, sir."
What did it look like?"
Well, it looked like a pistol.''

Q. That's what you told the Judge of this Court in July,
1955, didn't you, sir?
A. Is that a question?
page 164 ~ Q. Yes.
A. Yes.
Q. That's what you told him in July of 1955-car pulled
along beside you and a man by the name of Banks, who was
riding in that car, was hollering and waving his arms, and had
his arm out, and he had a thing in his hand pointed at you,
and you told the Court that that looked like a pistol; that's
correct, isn't iU
A. Yes, sir.
Q. That's all. Did you know they were V. P. I. boys before
this wreck l1a ppened?
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A. No, sir; I didn't; I wasn't aware of who they were.
Q. You weren't aware of who they were?
· Q. You weren't aware of who they were?
A. No, sir.

CROSS EXAMINATION.
By Mr. Craft:
Q. You testified here yesterday in this case, and I asked
you the question then, if you knew what caused you to wreck,
and as I remember your answer, you said you did not; is that
your answer now Y
A. Yes, sir.
Q. Now, Mr. Messick has brought out that when you heard
this boy yell, .'' Hey, Glenn,'' that he was leaning o:ut the
window and waving his arms Y
A. Yes, sir.
Q. Is that true?
page 165 ~ A. Well, be was out the window, yes; he waved;
I had a momentary glance of him; I can't describe
his actions.
Q. You had a momentary glance?
A. Yes, sir.
Q. You saw this black object in his hand?
A. Yes, sir. ·
Q. ,vhich you later found out to be a water pistol T
A. Yes, sir.
·
Q. You didn't know it was a water pistol then 1
A. No, sir.
· Q. You didn't know what it was?
A. Not precisely, I didn't.
Q. Isn't it true that he had his elbows on the sill of the
car, and that he did not have his arms out the window,
waving?
A. I couldn't say exactly what position his arms were
in.
Q. By referring to the record, page 50-your testimony in
1955-this question was asked you Y
"Q. Please tell the Court what position he was in. Just
tell the Court. ''
'' A. Well, as well as I can remember, he was-he had his
elbows on the window sill.''
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A. Well, back in 1955, I remember-probably fresher than
it is now-two years ago.
Q. Then if that's what you said-that that was your best
memory then-then it's more likely to be correct Y
A. Yes, sir.
page 166 ~ Q. Now, you didn't see any water, did you?
A. No, sir.
Q. And no water struck you Y
A. I don't remember any water striking me.

By Mt. Goodman:
Q. What was that answer?
A. I do not remember any water.
By Mr. Craft:
Q. You do not remember?
A. No, sir.
Q. You didn't see any waterf
A. No, sir.
Q. Well, what is the last thing you do rememberY
A. Last thing I remember clearly-last thing I remember
is glancing around and seeing him.
Q. That's the last thing you remember?
A. I remember a .sort of roar after that-that's about all.
Q. That time you had no recollection-and no impact at
all?
A. I don't remember any definite impact.
Q. You didn't strike the other car, did you Y
A. Oh, no.
Q. And you traveled some distance after that time before
you wrecked Y
page 167 ~ A. Yes, sir; I gather I did-when I reconstructed the scene.
Q. This MG car that you have is a sports roadster, without a top on it, isn't it Y
A. Yes, sir.
Q. Does .it have any windows T
A. No, sir.
Q. No roll-windows?
A. It has windows, but you have to put them in.
Q. It has no windows or door that you crank up, or roll
upY
A. No, sir.
Q. How long has been the time you owned that MGf
A. One year-13 months.
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Q. Well, as you drive that car about the streets, and down
the highway, it's not unusual for people to holler at you,
is itY
.A. No; not particularly.
Q. And you, driving as long as you have, people pass you
in cars and holler at you, too, don't theyY
.A. W,ell, yes; at times I have had it happen in larger cars,
too.
Q. And as you drive that car down the road, these trailer
trucks pass you; it's quite a racket and noise, isn't itf
.A. Yes, sir; I am usually aware that they a:re coming behind me.
Q. You were aware this car was coming up,
page 168 ~ weren't you Y
A. Yes, sir.
Q. You had seen it in your rear-view mirror?
.A. Yes, sir.
Q. And you still drive that car, o·r one similar to it Y
.A. No, sir; that car-I repaired it a year ago.
Q. You still have an MGY
.A. Yes, sir; I still have an MG.
Q. Now, you say your remembering was better two years
agoY
A. Yes, sir; it undoubtedly was.
Q. On page 45 of the record this question was asked
you:
"Q. Did the water hit you in the face Y"
'' A. No, I can't remember that.''
'' Q. Nothing struck you Y''
"A. No."
Q. Is that correct?
A. Same answer-I don't remember it striking me.
Q. That's all.
CROSS EXAMINATION.

By Mr. Hunter:
Q. Mr. Williams, do you know whether or not a tire, or
tires were deflated on your MG after this accident,
A. Yes, sir; the right front was deflated.
Q. Do you know when that became deflated?
A. Well, I remember about an-
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Q. The question I asked you-Did it become deflated-do you know when it became deflated Y
A. That is. what I was trying to answer. About
an hour after the accident, while we were still there, the
officers investigated, and I noticed the right front tire was
down.
Q. You noticed, an hour after the accident, the tire was
down? I'm trying to find out whether or not that tire became
·deflated before you left the highway, or after you went off the
highway and against the bank Y Do you know when 1
A. That's when I first became conscious that the tire was
deflated.
Q. You had no consciousness of it while you were driving
the car, that anything had happened to the car while you
were driving on the highway-I mean, the tire?
A. No, sir.
Q. Now, the impression has been gained here, perhaps,
that there were numerous water pistols being in the possession of students at V. P. I. by this time, and it's also been in
evidence here, perhaps, the student body was anywhere from
four to five thousand by this time. I call your attention to a
question asked at the proceedings when you testified in July
of 1955-talking· about a water pistol.
page 169

~

n Q. Did you own a water pistol?''
"A. No.
''Q. Had you seen many at that time, or prior to that day
at Blacksburg among the student body?"
'' A. Not too many."

~

Q. Is that correct?
A. Yes, sir; that's correct.
Q. So, I gather from your statement then, the use of water
pistols was not promiscuous around the campus?

page 170

Mr. Messick: The witness says they were used.
By Mr. Hunter:
Q. I mean by that, there were a few?
- A. ·Yes, sir; a few.
Q. Now, I think it's already in testimony-don't want to
go into it to any length-is an MG lower than the Ford station .wagon, considerably· lower?
A. Considerably lower; yes, sir.
Q. I believe you stated that Mr. Banks' elbows were on
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the window of the station wagon? Did you mean both elbows were out?
A. I don't remember what position. Two years ago I
stated both arms were out. I don'tQ. You don't know whether one arm out, or two arms?
A. I can't get a clear mental picture of them.
Q. Didn't get a clear picture¥ Well,· now, to the best of
your recollection, what did you see-one arm was out, two
arms were ouU And if either one was out, how far out?
A. Well, I'd say I believe both arms were out, but I'd
say from the elbow down.
Q. From the elbow down?
A. Yes, sir. ·
page 171 ~ Q. So, not the entire arm?
A. No, sir.
Q. Maybe one arm a little further than the other? Now,
you 're speaking about a Ford car going ahead-can be accelerated rapidly. How about the gear ratio between the
l\IG and the Ford T
A. I'll sayQ. Different makeup in the gear ratio?
A. No, sir; it is not.
Q. It is noU
A. No, sir.
Q. You know that?
A. Y,es, sir.
Q. That's all.
By Mr. Messick:
·Q. In other words, you can't accelerate an MG like- you
can a Ford?
A. No, sir.
Q. Those Fords got getaway?
The Court: You went into that once before.
Mr Mes sick : He asked him.
Th~ Court : You asked him those questions on cross
examination.
By Mr. Messick:
Q. You were asked whether or not any· tire blew out.
page 172 ~ ·were your tires in good condition?
A. Yes, sir.
Q. Oi1 page 47 of the record, at the trial of July of last
year, did you not-weren't you asked the question:
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'' Q. Did the tire blow out, or anything like that happen to
iU''
"A. As far as I know it didn't."
Q. Wasn't any reason for your tires going out Y
A. No, sir.
Q. You said ·your recollection was lots clearer back in

July, 1955, when you testified in this matter, than it is now?
A. Yes, sir.
Q. And Mr. Hunter's gone into great length there, and
asking you in regard to how far the arm was out-the elbow
was out, and so forth. Didn't you testify-on page 39 of the
record, gentlemen-on July 18, 1955, as follows :
'' And I noticed a car start to pass us, and it seemed like
it took an awful long time to pass, and I glanced around
and I seen-I didn't know him at the time-I seen a boy
hanging out of the window who was George Banks, and he
was waving and hollering something. I didn't understand
what he said, and I think he had a water pistol in his hand.''

Q. So he was hanging out the window, and he was waving
his hands-with the arms and hands-with the pistol in it,
wasn't he, sir Y That's what he was doing, young man?
A. Yes, sir.
Q. Thank you, sir.
The witness stands aside.
page 173

~

Mr. Dalton: That's all. Defendant Williams
rests.

WILLIAM J. ARRINGTON,
a witness of lawful age, called in behalf of defendant Banks,
being duly sworn, testified as follows :

DIRECT EXAMINATION.
By Mr. Craft:
Q. State your full name.
A. Billy Joe Arrington.
Q. What's your age and occupation Y
A. 28 years old, and I'm a deputy ·sheriff.
Q. How long have you been Deputy Sheriff-28 years
old?

David Glenn Williams v. Frances S. Morris, etc., et al.

113

William J. Arrington.

A. I say three years, somewhere around that time.
Q. I hand you a water pistol, marked Plaintiff's Exhibit

#2, and ask you if you have seen that gunT

A. Yes, sir.
Q. Did you have occasion to make a test of that gun from
an automobile-travelingf
A. Yes, sir.
Q. When did you make the test Y
A. Day before yesterday.
Q. And at what speed did you travel when you make the
test!
A. One time it was 40, and between 45 and 50 next time.
Q. Neither test was in excess of the speed of 50 miles an
hourT
A. No, sir.
Q. Kindly tell the gentlemen of the jury, and
page 174 ~ the Court here, just what resulted in firing that
gun, and describe the test.
Mr. Goodman: If your Honor please, I'd like to object to
the question, first, on the grounds that he's not established
that the pistol was shot under conditions that existed at the
time-on April 9, 1955, sir. If that can be shown, it will be
all right to answer.
Mr. Craft: The plaintiff has come into this Court, and
been permitted, over my objection, to fire a watergun up to
the wall.
The Court: Overrule the objection.
By Mr. Craft:
Q. State the results of your test.
A. Well, both 40, and say 45 miles an hour-between 45
and 50-the water from this pistol here would go out, say
12 to 13 inches, I'd say-that's my idea of it; then it would
break up into a fine spray.
Q. And then what happened to the spray!
A. Well, it would be-fall back with the wind-come back.
Q. Can you spray-state whether or not firing that pistol
from a car moving at the speed you state, a stream of water
could pass from the position where you fired it-a distance
between these two tables here. (Indicates counsel tables)
A. No, sir.
Q. It would be an impossibility f
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.A.·. Yes, sir:Q. ··.For; this pistol here t
A.·. For. tliat pistol. there.
Q. Assuming that this pistol has the same force and squirting. power as- the pistol that was used in this accident, it would
be the same result if you tested that pistol?
A. I would say so; yes, sir.

p.age .175

~

Mr. Messick: I want to ask a question.

lij~ Mr~ ·i1:essic1~ : ,·

Q... 9£ :c.ourse, ,that's. a subs~~tute pistol, and the pistol that
wa'S ·ihtloduced. in ·.evidence had· an inch or inch and a half
1t>ng,"Jr barrel-and an automatic. You, or course, don 't·know
what that pistol would do, do you t
:·:... .. A. Np, sir; I do. .not.
'••

Mr. Craft: If yo~~ Honor please, I object to this. This· is
the pistol the plaintiff has used and introduced as one comparable to tlw one. in question.
: The Court : The pistol was introduced as being similar
'in .de~igi:i- and working mechanism, and it was stated that the
barr~l ;of the original pistol was. from an inch to an inch
and· a half longer, and slightly larger in diameter. The
mech~_nism was the same. No evidence as to the comparative
forGe of either pistol.
· Mr. Craft: If your Honor please, I'd like to state that
the State Trooper tested it, and stated it had a comparable
force and shooting power as the original pistol
page 176 ~ which he did test-and I object to the question.
The Court: Overrule your objection.
.. Mr. Craft: I except.
·. Mr. Messick: Been perfectly frank with you, your Honor.
I don't think it make any particular difference at all.
By Mr. Messick:
Q. I '11 ask you this, Sheriff : If a pistol was fired and
the water either struck an occupant of the car, or struck the
automobile-they were running parallel-then they'd have
to be awfully close together, Sheriff?
A. They would have to be.
Q. Tlmt 's all I want to know.
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:By:J,fr. Craft: .
Q. Mr. Arrington, I forgot to ask you:if you shot"that pistol
with your arm extended from the window, or with your eiJ;>ow
on the window f
·
A. "\Vell, with my elbow on the window, about this point.
(Indicates)
·
.
·
·
·\
Q. And what was the distance between the car in which you
,
fired it, to the car you were firing at?
A. Yv e was ·running along the center lane ; I was on· the
left-hand side firing the pistol, and the other car was on the
right-hand side-lane.
Q. Could you state the approximate distance apart?
A. Not over fiv~ feet, I wouldn't say.
pagh · 177 '~

The witness stands aside.

GEORGE THOMAS BANKS, III,
a witness of lawful age, called in his own behalf, being duly
sworn, testified as follows:
DIRECT EXAMINATION.
By Mr. Craft:
Q. State your ·full name.
A. George Thomas Banks.
Q. Mr. Banks, you were riding in the Edwards car on the
day of this accident!
A. Yes, sir.
Q. "\Vhere were you riding in the car Y
A. I was sitting in the right-hand front seat, sir.
Q. Statements been in evidence here that you had a water
pistol with you?
A. Yes, sir.
Q. Was it loaded?
A. Yes, sir.
Q. The plaintiffs have introduced here an exhibit of a
water pistol which they represent as similar in design and
function to the water pistol you owned at that time. I ask
you to examine that pistol and state if that's correct.
A. Yes, sir; that's correct; it's a similar pistol.
Q. Have you tried this pistol?
A. No, sir.
Q. How do you know it's similar to the other
page 178 ~ pistol?
·
A. The other pistol-this here's got writing-
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"Dragnet"-that's what the original one had on it; it's .the
same-(the witness hesitates)
The Court: Go ahead.
A. It is the same inscription on the pistol here (indicates)
-the brand of it, or whatever it is.
Q. Same manufacturer Y
A. Same manufacturer.
Q. What is that? (points)
A. ''Dragnet'' written on here.
Q. Whose pistol is this Y
A. I don't know.
Q. You don't know whose pistol this is T
A. You told me you wanted one similar to the one that was
in the-involved in the accident.
Q. Did you purchase one Y
A. I purchased one and gave it to you.
Q. Is it the type pistol you gave to met
A. Yes, sir.
Q. Now, the day you were riding in the car when this accident occurred-did you know the boy you were riding with T
A. Yes, sir.
Q. Did you know the driver of the MG carY
A. Yes, sir.
Q. When was the first time you saw the car
page 179 ~ after leaving Christiansburg-the MG-Mr. Williams'?
A. We were going east on U. S. Route # 11, and we were
riding approximately 50 or 55 miles per hour, and we saw
it in front of us on the road ahead.
Q. Did you know who it was then 7
A. I recognized the automobile.
Q. Where was the water pistol then Y
A. The water pistol then was in the back seat, I believe.
Q. And did you get it Y
A. Yes, sir.
Q. How did you get it f
A.· I reached over the back seat and got it.
Q. When did you fi-rst shoot it? .
A. Mr. Edwards had pulled out in order to pass Mr.
Williams, and he was pulling out about in this position right
here (indicates); when he got about approximately-his
right-hand front fender was about midway of the other car,
and I squirted the water pistol at the rear fender of the other

/
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car, and called the boy's name, because I knew him. He
lived in the next room to me at school-I knew both of
them.
· Q. What happened to the water Y
A. The water went out about five or six inches or so, and
blew back on my arm and the car.
Q. Did you get any water on that MG?
A. No, sir; I can't say I could have.
page 180 ~ Q. Then what was the next thing happened!
A. Well, Mr. Williams had looked back.
Q. When did he look back T
A. Sort of glanced back-it was after the water had blown
back, and I yelled and squirted the pistol, and the water
had blown back, and he looked back and looked ahead-and
that little old small car-I could look down in that car, sitting
on the right-hand side, and you could see the acce1erator, and
he stepped on the gas and started to nudge us, once, twice; and
the third time, it appeared as if he had gone too far, and when
he went to straighten up, he-after that third nudge to the
left-he came over-I didn't see whether he crossed the
white line or not.
By Mr. Messick:
Q. What?
A. The third twist of the steering wheel which Mr. Williams
made; I didn't see whether he used the accelerator or not.
He came very close to our car; he went to straighten it upevidently that's when he lost control of the car; and it took
us quite sometime to slow down after the accident and come
back to the scene of it.
By Mr. Craft:
Q. Were these sequence of events in the order in which
you hav,e stated them Y
A. Yes, sir.
Q. Did you talk to Mr. Williams, after that time, about this
accident?
page 181 ~ A. Mr. Edwards and I both came back to the
scene as quickly as we could, and of course the
car was turned over and everything, and Mr. WilliamsQ. Make any statement to you about how it happened,
what caused it Y
A. I asked him what happened, and he said, '' I don't
know.''
Q. That was on the day of the accident 7
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A. Yes, sir.
Q.· ·Did you talk to him later about it?
A. Well, we followed the ambulance on into the hospital
down in Roanoke, and 1\fr. ·wmiams was· having his head
patched up down in the hospital-bumped his head-and he
went in there, and the nurse was going into the other room to
get some bandages or something, and 1 said, '' What happened? ,vhat caused you to lose control?'' or something to
that effect. And I can't remember. the exact words he said~
it was in the· context of the sentence he ·was-used the word
"fault''-"it wasn't your fault"-in the hospital there.
Q. Did he ever at any time say anything to you about being
struck by the water that caused himA. No, sir.
Q. Did he ever say, because you yelled at him, that caused
him to lose control!
A. No, sir. ··
: Q. Has he to this day ever told you you were the cause
of that wreck?
A. No, sir.
page 182 ~

CROSS EXAMINATION.

By Mr. Messick:
Q. Mr. Banks, you say you shot the water pistol at the
rear fender of the car?
A. That's correct, sir.
Q. Well, was the car in front of you when you shot it at the
rear fended
A. The car was in the right-hand lane; we were in the lefthand lane; our right front bumper was approximately midway of the car in the ·right lane.
Q. In other words, then, this automobile was in front of
your car-bound to have been in front if your front bumper
was about midway of the car; that's correct, isn't it Y .
A. I can only give an approximate position; we were in
the process of passing; it was changing at all times.
Q. It was changing at all times?
A. Yes, sir.
Q. Let's see if it changed at all times. Your statement
is that the right front bumper was about midway of this MG,
and that you shot at the rear fender of the MG; that's correct, isn't it r
A. Yes, sir.
Q. And after you shot at the rear fender, Mr. Williams
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stepped. 011 the. ga·s of his car-you s-aw him step:' bn it three
dif(erent times-push down on the boards to make .it ·run
i. ··
· .
faster, didn 't you ? . ·
·.
·
·:
page 183 ~ A. ·After the water had sprayed on my arm
:
and the ·side of the car, I saw him accelerate with
his foot-go down on that accelerator, and the car rode up.
Q. You used the expression, '' He stepped on the gas,'' and
you saw him do it three different times. You said-did you
.t~ll the jury that?
.
· A. That's right.
.
Q. Yes, sir. Tn other words, he was trying to make this
MG run as fa.st as it possibly would, to outrun this Ford-was
iU
A. It appeared so to me, sir.·
Q. In other words, recognizing that you all were V. P.. I.
boys, Mr. Williams, it appea:re·d ·to you that Mr. Williams was
doing his level best to try to outrun you; that's correc_t, isn't
iU
A. I have no idea of what l\fr. Williams-but I know what
the car did.
Q. Didn't you tell the jury- he stepped down on the. gas
three different times, to outrun you?
· A. Yes, sir; that's what he did.
Q. Then he did that, didn't he? Now, when you first saw
this MG in front of you, and knew that it was David Glenn
Williams-knew it was a V. P. I. boy and V. P. I. car, and
reached back and got that pistol-like that (gestures)didn't you?
A. I clon 't remember when I got the pistol-whether it was
before I saw the car, or after; it may have been either way.
Q. Didn't you tell the jury, just a little while ago, when you
·
saw the car that you turned around and reached
page 184 ~ back in the hack seat and got tl1at pistol?
A. Maybe you 're right about the time when I
got it; I got it for the purpose of squirting it at his rear
fender.
Q. You told us you got it out of the back seat, and that
you reached around and got it out of the back seat; that's
correct, isn't it?
A. Yes, sir; that's right.
.
Q. ,vhen you reached around you got it out of the back
seat, and then you brought it back up through the car, and
come on around and you got out of the window like that
(demonstrates)-leaning out of the window like that-leaning
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out the window-and was waving your arms and hollering,
and proceeded to shoot that gun, didn't you Y
·
A. I squirted that gun out the window. I didn't go into
any elaborate leaning out of the window. I called the boy's
name as we were passing him, and squirted the water pistol
into the wind.
Q. Don't you just do like all the rest of themA. I do not; no.
Q. Carrying on horseplay of that kind, doing everything
you could do to attract his attention, and leaning out the
window and hollering-just as :M:r. Williams said you didand waving your arms?
A. No, sir.
Q. And shoot that gun f You didn't do that!
A. No, sir.
Q. Then why did you want to shoot that gun at a moving
vehicle?
page 185 ~ A. It was Easter holidays; we had just finished
-school was out, and a nice sunshiny day; everybody was feeling pretty good because we left school. And
like I said, it had been a fad at that time-I was a freshman
at that time-a fad for these water pistols, and I recognized
the boy, and he lived right next door to me in the dormatory,
so I called his name and just squirted it out the window at his
rear fender.
Q. Just horseplay, wasn't it?
A. No, sir ; I don't consider it so.
Q. What was it then?
A. It was a means of greeting, saying hello to a friend of
mine.
Q. Means of greeting-saying hello to a friend? Don't
you know that's a very serious crime under the laws of
Virginia Y
A. I w·asn't shooting at a moving vehicle-I was squirting
water.
Q. Don't you know it's a serious crime under the laws of
Virginia to squirt water out of a moving vehicle, or throw
a rock, or any object?
A. Yes, sir; I know it's against the laws of Virginia to
litter the highways and throw things at automobiles.
Q. .!nd you were carrying horseplay into a sei:ious crime,
weren't you Y
A. No, sir.
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Q. And the horseplay was carried on further
page 186} when Williams proceeded to speed up his automobile in an attempt to cut over into you all T
That was, furthermore, horseplay, wasn't iU
A. I know he speeded the car up, and cut into us.
Q. You know that Williams speeded up the automobile three
different times? He pushed down the accelerator-downand then-but when he didn't gain the speed he wanted, he
cut over into you all's lane of traffic, didn't he Y
A. I saw his foot go down one time on the accelerator, and
I saw him attempt to feint.
Q. Didn't you just tell the jury, a little while ago, you
saw him do it three times T
A. He feinted to cut into us three times.
Q. Didn't you tell him ( refers to ·reporter) you saw him
acceJ.erate-to step on that gas three different times T
A. I don't know what I just now said. I know what happened.
Q. Well, if you said it, did you tell the jury the truth, or
noU
A. I told the jury the truth.
Q. Then you told this jury you saw him step down on that
gas three different times to speed up to race you all f That's
what you told this jury.
Mr. Dalton: I object to that-the record don't show that.
The Court : I don't think the record-what was the last
part of your statement?
page 187 } Mr. Messick: He appeared to be racing. That's
what he said, and we can turn back to it.
By the Court:
Q. Did you make that statement, or not Y
A. (Witness did not respond).
By Mr. Messick:
·Q. You have just testified before this jury you saw Mr.
Williams step down on the gas three different times.
A. I saw him one time, sir. That's all I have testified
to; I saw him step clown on it once.
Q. You want to substitute the record-you just testified
toA. I sahl he looked like he was attempting to outrun us;
one stepping down-that's all; after that, I couldn't say.
He may have stepped down two or more times.
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. · Q. You just told this .jury, and you also told-go back to the
record, when you were oil direct examination, about the three
different times, and that's where I got it from-you saw Mr.
·wmaims step down on·this gas three different times, and that
be was trying to outrun this Ford, and when he couldn't outrun it, that he cut ·over into you. Didn't you tell them that,
or ·not?
A. If it's in the record, I suppose so.
Q. Sir?
A. If it's in the record.
Q. Was it the truth or not-that's what we're after.
A. I didn't see him step down on the accelerator
page 188 ~ three times; I saw him step down on the accelerator one time.
Q. ·why did you tell this jury a few minutes ago in direct,
and on cross examination that you saw him do it three
different times 1
A. I don't know-not my words, answering your question.
· Q. Those are your words in direct examination, when you
were put on, that you saw him step on the gas three different
times. That's where I got them from. You were on cross
examination, and you know it, sir.
·
Mr. Messick: !fr. Reporter, can you find his statement?
(The following testimony from Mr. Banks' cross examination was read by the reporter : )

"Q. And after you shot at the rear fender, Mr. \Villiams
stepped on the gas of his car-you saw him step on it three
different times-push dmvn on the boards to make it run
faster, didn't you Y
·
"A. After the water had sprayed on my arm and the
side of the car, I saw him accelerate with his foot-go down on
that accelerator, and the car rode up.
'' Q. You used the expression, '' He stepped on the gas,''
and you saw him do it three different times. You said-did
you tell the jury that?
'' A. That's right.''
CROSS EXAMINATION.
By Mr. Turk:
·
Q. Mr.· Banks, you were present yesterday when the ladies,
that were following behind you, testified, were you not?
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A. 'r:b.at:'s right.
Q. A.nd you heard them testify they saw a
stream of water come out and go across to what
.appeared-to go into the other car, did you. not?
A.. I did.
Q. Well, now, if the wate·r was going two or three inches
out and coming back against your arm, they couldn't have
seen that?
A.. "\Vill you repeat the question 7
Q. If, as you say, the water went out from a pistol two
or three inches, and came back against your arm, they couldn't
hav,e seen what they said they saw?
A. I don't.know what they saw.
page

·1s9

~

The Court: Speak up a little louder.
A.. I don't know wlmt they saw.
By Mr. Turk:
Q. If they saw it going across from the car in which you
were riding-there wasn't any other water there, was it 1
A. Not that I know of.
Q. A.nd it had to be the water from that water pistol, didn't
iU
A. I don't even know they saw water.
Q. You heard them say they did 7
A. Yes·, sir.
·
Q. All right, now. It's also true that that little MG is
shorter than that Ford, isn't iU
A. I don't know ; I never examined the length
page 190 ~ of it.
Q. ,vhat color was the dashboard of that MG?
A.. I doubt if I could tell you the color of my own dashboard.
Q. You couldn't tell about the dashboard and other things,
but you could tell about the accelerator, couldn't you f
A. Yes, sir.
Q. °"''1lere was the accelerator on the cart Back towardsnear the seat? It had to be for you to see it; didn't it?
A.. I saw it; it was only a fraction of a instant. I didn't
take any interest in the upholstery of the car.
Q. Mr. Banks, isn't it true that those little cars have the
neckline up there, and you almost have to sit there with
your feet straight out to ride?
A. I have never driven one.
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Q. His feet stick out like that (demonstrates} or sitting
up at a 90 degree angle!
A. I just saw the feet; that's all.
Q. Then you don't know but what the foot was completely
off the accelerator, do you T
A. It was on it.
Q. It could have been on the brake, could it noU
A. No, it couldn't.
Q. Where was the accelerator on the car-back here near
the seat? Isn't it true, now, when you get in one of those
MGs, you have to sit with your feet up under the
page 191 ~ dashboard, and so forth, and-all your f.eet Y
A. Your feet stick way out, that way. (demonstrates)
Q. How could you have seen them back up under the dashboard?
A. From the anp:le.
Q. Then you tell the Court that he stepped down three
times before you got up there even with him to shoot him with
the wate·r pistol Y
A. No ; not before.
Q. As a matter of fact-and I think ev,erybody-you
couldn't even see the accelerator at all, could you Y
A. That's not right. I could.
Q. And you couldn't tell the accelerator from the clutch
or brake, could you 1
A. The accelerator in an MG is a narrow, long pedal.
Q. You had time enough-where was it-down at the back
of the seat, or up under the dashboard Y
A. All I know, it was immediately under the driver's
feet, and he I1ad his foot on it.
Q. Did you see both of his feet?
A. No, I didn't. I didn't see but the one, nearest this
side; the door cut off the view. And the one on this sidethe other one forward.
Q. Did he have his left foot sticking straight out, and his
right up in this position? (demonstrates)
A. I don't know what position his feet were
page 192 ~ in-one on the pedal-foot on the accelerator.
Q. You tell the jury you could examine all the
mechanism down there, and see the· clutch and brake and
accelerator, and all you know, he had his foot on the acceleratorY
A. Your last statement-he had his foot on the accelerator.

David Glenn Williams v. Frances S. Morris, etc., et al.

125

George Thomas Banks, III.
Q. You said it was a little long, narrow thing. If he had
his foot on it, you couldn't have seen it, could you?
A. I don't think he'd be sitting there-sitting on the floor.
Q. You can't say definitely he had his foot on the accelerator?
A. I can say definitely he had his foot on the accelerator.
Q. You tell the jury it was a little, long narrow thingT
A. Projection from the top of the foot.
Q. You mean that you can tell this jury, sitting here, from
this split second of seeing, that his foot was not all the way
up at the top, and you could see a portion of the accelerator
sticking out Y
A. It was a very important thing in this entire case, and
something you remember.
Q. And you remembered it afterwards, didn't you Y
A. I remembered it from the time I saw it up till the present
day.
Q. I want to ask you one or two more questions. Before you
started around him-Mr. Edwards, did he do anything there
to attract the attention of Mr. Williams?
page 193 ~ A. Repeat the question.
Q. Did Mr. Edwards, driving the car in which
you were traveling, do anything before you got up there
beside him, and you started hollering and flapping your hands,
did he do anything to attract the attention of Mr. Williams T
A. No.
Q. Then Mr. Williams couldn't have known who was in the
station wagon until you got out the pistol and started-as
Mr. Messick said, the moving and shooting and holleringcould heT
A. I don't think Mr. Williams knew who I was at that·
time.
Q. Then there would have been no reason in the world for
Mr. Williams to have ,engaged in horseplay with somebody he
didn't even know who it was, would itY
A. He had looked back at me and looked ahead, and accelerated. Why he did, I don't know; he did.
Q. And that was when the car was going out of control,
and leaving the highway; isn't it?
A. What was when?
Q. The first time you ever saw the feet or anything else Y
A. He speeded up, tried to bump us one, _twice ; and the
third time he looked as if he went too far and tried to
straighten out, and the car went over-when he lost control.
Q. Did he ever cross over the while line Y
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A. That I don't ·know .

Q. You distinctly remember seeing the fo~t :go
down on the accelerator, seen him come over three
.different times, and you saw the elongation of
the accelerator sticking out there?
·
A. That's right.
Q. But you don't remember the color of the dashboard or
any other details about the MG?
A. I was watching him-Mr. "'\Villiams-and his foot is a
part of him, and I was watching what it was doing.
Q. Were you watching his hands?
A. I was.
Q. ·where were his hands 1
A. They were on the steering wheel.
Q. Side by side, or up this way, or what? (indicates)
A. In the process· of pulling his car into the car that I was
riding in.
Q. Yon know no reason why he would start pulling in there,
unless you were shooting with the water pistol, would you?
A. He accelerated. I think a man, if he lost control, would
have put his foot on the brake, instead of going ahead.
Q. That's all.

page 194

~

CROSS EXAMINATION.
By Mr. Hunter:
Q. Mr. Banks?
A. Yes, ~ir

Q. I believe you stated that the water pistol was put on
the back seat of the station wagon in which you
page 195 ~ were riding; is that correct T
A. Yes, sir.
Q. When did you put it there?
A. "'\Vhen I got on the automobile in Blacksburg.
Q. '\Vbat was the purpose of having that water pistol?
A. It was a fad at school at that time, and one of the
_other boys in the dormatory had left-

Mr. Goodman : If you will face the jury.
By the Witness:
A. Some boy at school left it on my desk.
By Mr. Messick:
·Q. It was a fad at school?
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A. That's right. Some boy left it. on my desk in my room,
llnd I was taking it home to the boy that lives in the next
block from me. I put it on the back seat in the car when I
got in the car at Blacksburg.
·
ByMr. Hunter:
Q. You were taking it home to somebody who lived in the
next block?
A. Yes, sir; that's right.
Q. That water pistol, as I understand it, remained on the
back seat of that car until you we·re beginning to pass, or
were in the act of passing the ·wmiams ear; is that correct?
A. Well, I took it-evidently took it off the back seat some
time prior to passing; when it was, exactly, I
.page 196 ~. don't know. ·
Q. I thought I understood you. to say, when you
recognized the ,vmiams car, that you reached around-had
the impulse to shoot at the rear axle; is that correcU-or
rear wheel of the Williams car?
A. Yes, sir; that's right.
Q. Did you have any conversation with Mr. Edwards, here,
about using that pistol at any time on the highway?
A. No, sir.
Q. He didn't know anything about your actions or intentions to shoot that pistol?
Mr. Messick: What would he know what Mr. Edwards
would know T Tell the circumstances. He don't know what
Mr. Edwards-what was in the mind of Mr. Edwards.
The Court: He's cross examining. He has a right, if he
can, to elicit that. He has a right to do it.
By Mr. Hunter:
Q. Are you able to say Mr.-did Mr. Edwards know, or
hav,e any information from you that you intended to use that
pistol at any time on the highway?
A. I don't think so, sir.
Q. You didn't tell him anything, did you?
. A. No, sir.
Q. You didn't tell him you were going to discharge the
pistol from that car, did you?
A. No, sir.
page 197 ~ Q. Did Mr. Edwards do anything that you observed, in overtaking and passing the Williams
car, other than what is normal?
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Mr. Messick: We object to that. If your Honor please,
that's a conclusion. Let him tell what Mr. Edwards did.

By Mr. Hunter:
Q. Please state the manner in which Mr. Edwards drove
his car, from behind the Williams car, to pass, in your own
language.
A. He pulled out, and in a perfectly normal manner, and
just started going around him.
Q. Which laneway was he in Y
A. Left lane-proper lane-and proper speed.

Q. That's all.
By Mr. Messick:
Q. One question I'd like to ask, sir. Yon were going home
for the Easter holidays, weren't you Y

A.
Q.
over
A.
Q.
A.

Yes, sir.
Yon say that this carrying of this pistol was a fad
at V. P. !.-pistols of that kind were a fad at schooU
Yes, sir.
That's right Y
Yes, sir; that's right.
Q. You told the jury that you were taking it to Richmond
to giv,e it to a boy a block-lived a block from you; is that
trneY
A. That's true.
Q. In other words you were going to try to start the fad
in Richmond?
page 198 ~ A. No, sir; this boy that I was delivering it to
was a fellow three or four years old.
Q. Um-hum. All right. Now, of course going home for the
Easter holidays, you had a handbag, didn't you?
A. I don't remember.
Q. Well, didn't you take home with you a shirt or somethlngT
.
A. I imagine I did; I don't know.
Q. It's in the record here that you had a handbag. I'll turn
to it. Yon did have a handbag, didn't you Y
A. Two and a half years ago-when I went home, whether
I took two or three shirts with meQ. It's in the record back here yon did have a handbag.
A. It's possible.
Q. Did you show that pistol to Williams-I mean, Mr. Edwards!

David Glenn Williams v. Frances S. Morris, etc., et al.

129

George Thomas Banks, III.
A.. When I got in the car I evidently must have had it with
me, or something.
Q. And you showed it to him, didn't you!
The Court: Mr. Messick, you have been all over that in
your cross examination.
Mr. Messick: I haven't touched on this point, or not,
whether he showed it to Edwards.
By Mr. Messick:
Q. Did you show it to Edwards T
A.. I didn't make any definite point of showing
page 199 ~ it to him. He may have saw it, or might not
have s·een it. I put it over in the back seat.
Q. If you had a handbag-if you were taking it to Richmond to give to somebody, what were you doing putting it
on the seat of the automobile-this little water pistol?
A. Everything we taken with us we put back in the s·eat.
Q. You don't carry a little water pistol when you have got
a handbag that you are carrying shirts in Y You don't carry
a little water pistol in your hand, or on the seat of the car;
you put it in the bag, don't you, if you are taking it down
to give to somebody Y Now isn't that the truth Y You had it
in the seat of the automobile for the purpose of using it,
to carry on this horseplay in the event you come across some
of these V. P. I. boys; and that's the reason you had it in
the seat of the car-and Edwards !mows it as well as you
do; isn't that a fact!
A.. No, sir.
Q. How in the world you get it out of the back seat and
lean out and shoot that gun and wave it and everything else,
without Edwards seeing or knowing about it? You know
that's not possible, or probable under any circumstances, is
it Y Stand aside.

By Mr. Turk:
Q. If you were taking it to a little boy in Richmond, why
had you bother·ed to load it up with water before you left
V. P. I.Y

A.. The boy left it on my desk in the room; I didn't put any
in it. I think that's stated in the previous record, too.
page 200 ~ The witness stands aside.
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recalled to the stand in his own behalf:
RE-DIRECT EXAMINATION.
By Mr. Dalton:
.
Q. Mr. W"illiams, you have heard the statement of Mr.
Banks here, that-something to the effect that he could see you
step down on the ·accelerator of your carY
A. Yes, sir.
Q. Can you do that T
A. No, sir; not to my knowledge.
Q. Could you see it from another car Y
A. I don't think ·so .
. Q. Where is the accelerator Y
.
A. All the way at the end of your toe when your leg is
outstretched horizontally.
Q. Way in up there Y
A. The accelerator is a small round roller on a long arm,
and your foot would cover it completely.
Q. You couldn't see the accelerator in the first place in
the car because of the foot; is that correct?
. A. I don't think you could.
Q. Now, he says that you come over to nudge, apparently
to nudge their car.
page 201

Mr. Messick:

r times.

He said, bump three different

Mr. Dalton: Bump or nudge.
Mr. Messick: A whole lot of different.
Mr. Dalton: You made another mistake.
The Court : Let him ask the question. Go ahead.
By Mr. Dalton:
Q. They came over to attempt to-apparently to nudge the
car-Edwards' car-once, twice, and the third time. Did you
do anything of that kind f
A. Not to my knowledge.
Q. Did you know who they wereT
A. No, sir.
Q. Did you do anything from the operation of your car
there, except to move along at the proper speed on our own
side of the road, until the car pulled upf
Mr. Messick: Object. It's leading and suggestive.
Mr. Dalton: I'll reframe it.
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·By Mr. Dalton:
· · Q. So you said that you ·did not nudge the carY
A. No, sir.
· ·
·
Q. Now, if there were any veering of. your car to the left,
O'r to the right, please describe what that was.
· A. Well, I don't remember any veering ·to the left or to the
right. But if it did happen it was probably being startled by
something coming up alongsideof me like that.
Q. Did you know they were going to holler at
·page 202 ~ you, or point the pistol at you Y
A. I didn't have any knowledge they were ·on
the highway-except another car..
Q. You didn't know who they were?
A. No, sir.
·
Q. You did not increase your speed?
A. No, sir.
Q. All right.

RE-CROSS EXAMINATION.
By Mr. Goodman:
Q. You did know who they were before you wrecked, did
you notY
A. No, sir.
Q. You heard the word ''Glenn'' spoken?
A. I didn't understand it; I heard someone hollering; I
did not know the-understand the word ''Glenn.''
Q. Did you know that before you went out of existence, so
to speak, or didn't know what happened, that there was a
V. P. I. car next to you, and a V. P. I. boy in there talking
to you, or yelling to you, or something; didn't you know
that?
A. Sir? No.
Q. When did you realize there was any V. P. I. boy involved
·
in the accident Y
A. After the accident.
Q. That is what you tell this Court nowT
A. Yes, sir.
·
page 203

~

Mr. Turk: He told all of that this morning.
The Court: That's evidence-in-chief; he was
cross examined on it.

By Mr. Goodman:
Q. With r,eference to the questions that Mr. Dalton called
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-asked you, on recalling you just a minute ago, every question that he asked you, every answer that you made, was
"Not to my know ledge," or "I do not think so." Is that
not correct, sir?
A. I can't say until you read the questions to me.
Q. Didn't you, on every question he asked you, say either,
"Not to my knowledge," or, "I do not think so"?
A. I don't know. You '11 have to read the questions one
by one before I could answer a question of that sort.
Q. Then are you certain as to any question that he asked
you, sir, that last time he called you to the witness stand!
A. If you '11 read the questions.
Q. Did you not say, to every question that Mr. Dalton asked
you just now, that your answers were ''Not to my knowledge," or, "I do not think so," and you answered that you
could not say unless the questions were read back to you,
sir?
Mr. Goodman: That's all I want to ask him, sir.
Mr. Messick: I think that's substantially what he said.
He didn't remember he was asked about whether he could see
the accelerator. Ask them about the particular points, if
they want to, rather than frame it again.
page 204 ~ The Court: I don't think that proper cross
examination. Let's get along with the examination-in-chief.

By Mr. Goodman:
Q. Let me ask you this question, then: Can you tell this
Court and jury whether or not the person in the car that was
paralleling you, who turned out to be Mr. Banks, could, or
could not see, from his position in a Ford car-which was
much higher than yours, and your top down-that he could, or
could not see your accelerator, or your foot on the accelerator
pedal when you were pushing it down?
A. No, I do not believe he could.
Q. You do not believe he could?
A. I could not make a definite statement about it.
Q. That's all. Stand aside.
RE-CROSS EXAMINATION.
By Mr. Craft:
Q. I ask you to look at that picture.
A. Yes, sirT
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Q. Williams, and pose the same question that Mr. Goodman posed that, if a person were sitting up in a car at an
angle, looking in, could they not see whether you had your
foot on th,e accelerator there 7
A. No.
Q. Would you say you could not?
A. No, sir.
Q. You 're positive of that Y
page 205 ~ A. Yes, sir.
Q. Don't you have an MG, just like this, nowY
A. No, sir.
Q. How does the apparatus differ?
A. One hundred per cent.
Q. Is the accelerator differently located?
A. Yes, sir.
Q. Where is the accelerator?
A. Same relative location.
Q. Is that MG parked here?
A. Yes, sir. It's a different type car-it's a 1957.
Q. Relative position of the accelerator is the same?
A. ·well, in relation to your foot-yes. But your sitting
position is not the same.
Q. You stated in your examination that you heard him
yell, you looked around and saw the dark object in his hand,
and after that you didn't know what happened Y
A. Yes, sir.
Q. Then you do not know whether you accelerated after
thatf
A. To my knowledge, I don't.
Q. Neither can you say whether you veered in it three
times-that has been testified to?
A. No, sir.
Q. Cannot definitely say soY That's all.
Mr. Craft: If your Honor please, I think that

page 206

r the jury should be permitted to take a look at this

MG that he has, and see the relative positionThe Court: Entirely three-year later model. I don't think
we'll gain anything by looking at the car.
Mr. Craft: I ask the permission of the Court to.
The Court: Produce the original MG. I'll be glad to let
them look at it. A later model-redical changes in the seating arrangements, and so forth.
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By Mr. Craft: ,
..
.
.· . ;
Q. Is;n 't it true that this .. MG you own now has all of· the
accelerator, and the b;rake pedal, all up underneath T
·.
A. Yes, sir.
.
.
Q. And isn't it concealed in the same general manner as .
the one you had then T
. . .
.
A. Generally speaking-but very generally.
Mr. Craft: If your Honor please, I ask that the jury be
permitted to view the MG.
Mr. Messick: Plaintif(has no objection.
Mr. Dalton: We have no objection, as far as seeing it.
I can't see it will show much more.
The Court: I will reserve that decision until we get
all the ,evidence in.
By Mr. Goodman:
Q. Mr. Williams, what was the height of your MG, sir,
that was involved in this matter?
page 207 ~ A. I did know the specifications.
Q. Approximately?
A. I say the top of the windshield is 50 inches-no, it would
be 45 inches to the top of the windshield.
Q. From the ground up Y
A. Yes, sir.
Q. About 45 inches Y
A. Yes, sir.
Q. You know approximately what the height of the 1955
Ford station wagon is?
A. Closer to 55 or 60.
Q. And can you tell this Court and jury-when you looked
up there, can you tell the approximate distance that this person who was riding parallel with you, and looking at you,
how high up he was from you, approximately, sir Y
A. That would be strictly a guess.
Q. I understand.
A. I'd say 12 inches higher-maybe 10 to 14 inches higher
-strictly a guess.
.
Q. Approximately 10 to 14 inches higher than you were,
and looking at you?
A. Yes, sir. Bottom of the seat maybe 10 or 14 inches
higher.
The witness stands aside.
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The Court: Any further evidence T
Mr. Craft: Mr. Banks rests.
The Court: Any rebuttal evidence Y
Mr. Messick: No, sir.
The Court : Plaintiff rests Y
Mr. Messick: Yes, sir.

page 208

~

( The fallowing conference took place in chambers).
Mr. Hunte·r: Leroy Edwards now renews. this motion:
That the evidence of the plaintiff be stricken in this action
because of the following: The testimony lacks that degree
of certainty upon which a verdict in favor of the plaintiff
can be based. If one is rendered, it would be necessary to
guess-speculation. The record shows no ·evidence of improper or illegal operation of the car driven by him, nor
does it show· that he had any knowledge, or acted in concert in any way with the defendant Banks, with regard to the
water pistol, and consequently there is no evidence of negligence which shows that defendant Edwards was guilty of
negligence which caused or proximately contributed to the
.
injury, or the death of the decedent in any way.
Mr. Messick: The case is stronger today than it was
yesterday. We have the testimony of the statement he gav:e
on the 11th of December-the 11th of April, 1955-full knowledge of the water pistol-us.ed the water pistol; he had it in
in his hand. The evidence of the nurse : he pulled up
alongside of this vehicle, and seemed to her he
page 209 ~ slowed down, instead of going on and passing
him-nothing in the world to keep him from passing him. That he had a high-power car of great acceleration, that passed without any difficulty. Yes, he rode alongside of it-estimated from three to four, or five or six
seconds-from 300 to more than 500 f·eet; that he so negotiated that car to enable this Banks boy to discharge that gun.
Furthermore, the evidence is that this Banks boy called his
attention to the V. P. I. boy; Banks ·reached over in the back
seat, got the gun, brought it out, leaned out the window,
waved his arms and hollered, and discharged the gun at that
automobile. Consequently, he was aiding and abetting Banks
under the evidence in this ease-that any reasonable, prudent
person could construe; and in violation of the statute which
absolutely prohibits the shooting of any gun, missile, or
anything, at any moving vehicle. No question in the worldall the evidence in this case points to the fact that this horseplay on the part of these boys, in the operation of this auto-
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mobile-and that he so negotiated that car, and ran and
operated that car so as to aid and abet Banks. Whether or
not this proximately caused, or proximately contributed to
the accident, is a question for the jury.
Mr. Hunter: Your Honor, in reply to that, if the evidence
is .analyzed, the testimony of the ladies referred to was that
it appeared-the lady referred to-that it appage 210 ~ peared that perhaps the car of Edwards slowed
down, but she couldn't tell whether it was Edwards' car that slowed down, or whether it was the car of
Williams which accelerated its speed. The distance, and
her position was such she couldn't tell that. As to any
knowledge, or any concerted action on the part of Edwards,
with respect to the pistol-there· is no evidence on that
score. Now, a mere toy in the possession of a guest in a car
is not of itself strong enough in any degree to bring home
to a host that that mere toy will be utilized for any purpose
that would disconcert or interfere with another operator of
the car. Even in the cases of couriers, even a firearm aboard
a train doesn't bring hom to the crew, or members of the
crew, a reasonable anticipation that that firearm might be
discharged. The whole evidence here is that Edwards was
in his lane; there is no evidence of his excessive speeding;
there is no evidence of anything that he did that was negligent.
The Court: The evidence as to the actions of Edwards
is conflicting. Williams has testified that the car seemed
to remain, stood, or apparently stood, indicating that it was
alongside for an appreciable length of time. Banks has
testified that either at the time of passing, or immediately
prior thereto, he turned around and obtained the water pistol
from the back seat of the car. The Court is of the
page 211 ~ opinion that this is a jury question, as to whether
or not his acts constituted sufficient negligence
to make him liable for the death, and therefore, the Court
overrules the motion to strike just on the part of Edwards.
M-r. Hunter: Exception to the ruling of the Court, on the
grounds stated for the motion.
Mr. Craft: Counsel for defendant Banks' first motion
is that the Court, at this stage, grant a mist.rial, and take
such action as is necessary to effect the discharge of the
jury, on the grounds previously assigned-to the effect that
counsel for the plaintiff, in phrasing a question to the witness, revealed to the jury that the defendant Banks was
previously the defendant in a criminal proceeding- quoting
out of these facts-and that this phraseology inflamed the
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jury and prejudiced the defendant Banks in the defense of
this civil action. If your Honor please, that is my first.
The Court: The Court, for the reasons stated in the original motion-in overruling the original motion, overrules
the motion.
Mr. Craft: Counsel for the defendant Banks excepts to
the ruling of the Court. Counsel for the defendant Banks
moves the Court to strike the evidence as to defendant Banks
on the grounds previously assigned, and to the effect that
the entire substance of the evidence against the defendant
Banks proves nothing more than that he was
pag.e 212 ~ riding as a passenger in the automobile of Edwards; that he squirted the watergun from the
window, and called to the driver of the vehicle being passed;
that there is no evidence that this action by the defendant
Banks in any way contributed to the cause of the accident,
and that this jury should not be permitted to speculate as
to whether these acts were a proximate cause of the accident.
The Court : There again the evidence is in conflict as to
how much Banks leaned out of the window, when he actually
holle'red at Williams; as to how far the water actually traveled; and whether or not it in fact hit Williams. Williams
apparently has no memory of water striking him; whether
it did, and his memory was erased by reason of the accident,
are matters to be determined by a jury; not by the Court.
And therefore, that motion is overruled.
Mr. Craft: Counsel for defendant Banks excepts to the
ruling of the Court.
Mr. Dalton: Counsel for defendant David Glenn Williams
calls again to the attention of the Court that at the conclusion of plaintiff's testimony, a motion was made to strike
the evidence as to defendant vVilliams, on the ground that it
was not sufficient to establish gross negligence as a matter
of law. We at this time renew that motion, and implementing the motion, we now say that at this stage of
page 213 ~ the trial, that the evidence does not show that the
death of plaintiff's decedent was proximately
caused by conduct on the part of Williams in the operation
of his automobile, which constituted gross negligence, and
that it lacks in showing that vVilliams was guilty of that degree of negligence which showed that utter disregard of
prudence amounting to complete neglect of the safety of
Morris, or that it showed such heedless and reckless disregard of :Morris' rights as to be shocking to reasonable men.
We therefore ask that the evidence be stricken as to defendant
,villiams.
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The Court: There again the evidence is in conflict ·as
to whether or not. the Williams car .actually crossed the
white line separating. the two lanes of traffic, or whether
his car actually cut .to the left once, or three times, before
veering to the right and ove·rturning. And the Court is of
the opinion that that. is a question to be r,esolved by the jury,
and the refore overrules the motion to strike the evidence on
behalf of Williams.
Mr. Dalton : Counsel for Williams excepts.
Mr. Craft: At this time, a copy of the Montgomery News
Messenger, published in this town Thursday, April 25, 1957,
wherein this case is reported, and I move the Court that the
jury be interrogated to determine whether or not they read
that news report, or any membe·r of the jury panel read the
same, and if it should develop .that they did, then I think
it's proper for the Court to grant a mistrial.
page 214 ~ The Court : The Court, prior to discharging
the jury for the night, cautioned them specifically
not to discuss the case with anyone, or to allow anyone to
discuss it with them. Until it can be shown to the Court
that those instructions were violated, and that one or more
members of the jury have read the article in question and
that it has made some impression upon them, the Court will
have to assume that the jury followed the instructions, and
did not discuss, or allow the case to be discussed with them,
and therefore overrules that motion at this time.
Mr. Messick: Judge, I'd like to say, even though-that
he read it, it couldn't have any effect on his open testimony.
·
I think he's liable as a matter of law.
Mr. Craft: Let me state this-I'd like to get in this.·
The Court: Cut that part out of the paper and insert that
in the record, if you like, as an exhibit.
Mr. Craft: Counsel for the defendant Banks tende·rs to
the Court, and submits as an exhibit in support of the motion
made, the article that appeared in the Montgomery News
Messenger, on page 1, under date, Thursday, April 25, 1957,
and moves the Court that the jury be questioned as to
whether or not this article was read by any one of the jury,
the purpose being to establish the basis for motion for mistrial. Counsel for the defendant excepted to the ruling of the
Court.
page 215 ~ The Court: Banks Exhibit # 1.
(Newspaper article, extracted from the Montgomery News
Messenger, dated Thursday, April 25, 1957, marked in evidence as Banks Exhibit #1.)
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The Court: What is the life expectancy at age 29T
Mr. Goodman: Life expectancy, 42.83 years.
The Court: What table?
Mr. Goodman: The Lincoln National Life Insurance Co.,
1937, Standard Annuity Mortality Table, shows the life
expectancy of a male, aged 29 years, to be 42.83 years.
INSTRUCTION E.
Mr. Dalton: Instruction E is objected to by defendant .
David Glenn Williams in that there is no evidence upon which
to base the instruction; and further, that there is not in this
case evidence to show whose gross negligence, on the part
of the defendant, and particularly as to speed-is objected to
because there is no evidence of excessive speed, and therefore
~o evidence on which this proceeding may be based.
Mr. Dalton: There is no evidence that the Williams automo bile was not under control, until after the intervening
act of a third party.
Mr. Dalton: Likewise, there is no evidence that Williams
was failing to exercise a proper lookout, until
page 216 ~ after the intervening act of a third party.
Mr. Dalton: The evidence shows conclusively
that "'Williams was already on the right side of the road,
whereas this instruction would give the impression that he
was not on the right side, and there is, further, no evidenc_e
of increasing the speed of the automobile, and particularly,
if it were increased, it was done after the intervening act
of the third party, and it does not give the requirement of the
preponderance of the evidence, which is a minor objection;
but further, in paragraph four of the instruction, it provides
a conclusion that each act was a violation, and it could not
have been an independent act in any event, because whatever
was done there was done all in one· act, and that was after
Banks hollered and waved and pointed the pistol at the
Williams car, and shot the water pistol; that it was then
that everything happened, insofar as the Williams car was
concerned, and it went out of control and over into the bank,
and it could not have been an independent act which amounted
to gross negligence in any event. And the final objection is
that at the conclusion, the contention would indicate that a
verdict should be found against Williams on sole liability,
to the exclusion of the other two, if they believed these independent acts.
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INSTRUCTION "A"-INSTRUCTIONS ON BEHALF OF
THE PLAINTIFF.
page 217

~

Mr. Dalton: Counsel for defendant David Williams thinks its a prejudicial instruction for the

Court.
Mr. Craft: Counsel for the defendant Banks joins in the
exception.
By the Court: You may dictate.
.M:r. Hunter: Counsel for Leroy Edwards objects to the
instruction on the same grounds.
Mr. Dalton: Prejudicial recitation of the Court, and for
the further reason that there is no evidence of protest on the
part of Morris to his host, David Glenn Williams, as to the
operation of the car, and it takes from the jury the right
of believing that by circumstantial evidence, or by inference,
the opportunity of Morris to make such a protest, whereas
Williams said that none was made. And it conclusively says
that Morris, as a matter of law, was not guilty of contributory
negligence.
Mr. Messick: Do you take the position the·re is evidence
of contributory negligence on the part of Morris!
Mr. Dalton: My answer to that is that you can only say
what the evidence says-that no protest was made by Morris
at any time, from Blacksburg down, ·even after the intervening
act of the third pa:rty in hollering at him, or shooting the
water pistol, or in the operation of the car immediately thereafter.

INSTRUCTION '' C.''
page 218

~

Mr. Dalton: Defendant Williams objects to
giving paragraph three of Instruction "C," on
the grounds that there is no evidence upon which to base
liability for gross negligence.
Mr. Craft: The defendant Banks objects to Instruction
"C," upon the grounds that in paragraph one the use of the
word ''shot'' implies a meaningThe Court : I '11 change that word '' shot'' to, '' discharge
a water pistol at-.''
Mr. Craft: The objection is to Instruction ''C" on the
grounds that paragraph one states that the discharge of the
water pistol in itself was an act of negligence-and that such
is not the law.
The Court: It is negligence to discharge a water pistol.
Mr. Craft: And that further, there is no evidence to support the use of the language of '' discharging water against
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the Williams automobile,'' and that therefore the evidence
does not support this instruction.
The Court : Instruction '' D '' 7
Mr. Craft: Counsel for defendant Banks obj·ects to Instruction "D" on the grounds that the implication of the
language is to the effect that Banks was negligent in shooting
the water pistol, and on the additional grounds that the-and
on the further grounds that the instruction should
page 219 ~ further provide that the discharge of the water
pistol was an act of negligence.
The Court: All the objections are overruled.
INSTRUCTION ''D.''
Mr. Hunter: Counsel for Leroy Edwards objects to Instruction "D" on the following grounds: (1) The instruction should incorporate therein, that in order to hold Edwards
liable, that he not only knowingly aided and abetted the
defendant Banks, but intentionally did so; and further, that
the instruction is a finding instruction, and omits completely
defendant Edwards' theory of the case.
Mr. Messick: So they can't have any ·objection, I'll say,
'' knowingly and intentionally.''
The Court: '' Knowingly and intentionally did abet.'' The
instruction is further amended by inserting the word, '' intentionally" after "knowingly.''
INSTRUCTIONS ON BEHALF OF DEFENDANT
WILLIAMS.
The Court: Instruction # 1 given without objection. Instruction #2 refused.
Mr. Turk: We except.
Mr. Craft: Counsel for defendant Banks objects to Instruction #4 on the grounds that the effect of the instruction
is to say that Edwards did not have to act as a reasonable
and prudent man under the same circumstances in his reactions to the discharge of the wate·r pistol, and
page 220 ~ that the instruction should go further, saying that
not only was he distracted, but that in view of the
circumstances then existing, it was a reasonable and normal
reaction for him to have been distracted; and this prejudices
the defendant Banks, in that, if the jury follow this instruction and believe he was distracted, whether reasonably or
unreasonably, then it puts the liability altogether upon Banks,
because the jury may believe from this instruction that
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Williams was distracted, whether he had a right reasonably
to be so or not.
The Court: I think the last part of that instruction takes
care of your objection. Objection overruled. Instruction
given.
Mr Craft: Counsel for defendant Banks objects to Williams' Instruction #6, on the grounds that this defendant
is not entitled to this instruction, based upon the evidence
that has been introduced in this case. The reason is that
he was not confronted with any sudden emergency, or any
emergency, until he himself committed an act of negligence
by turning his bead and looking in the direction of the
vehicle that was then passing him. Secondly, that he does
not state, but expressly denies that he was struck by anything,
·excited or alarmed by any act or acts on the part of Banksdefendant Banks. The law does not entitle him to an instruc.tion of that nature.
The Court: Objection overruled, and instrucpage 221 ~ tion given.
Mr. Hunter: I object to the words, "and qualifying circumstances. ''
The Court: Overruled.
Mr. Craft: Counsel for defendant Banks objects to both
instructions of Edwards-.I and II-on the grounds that
the same is a finding instruction as to the ·defendant Banks,
and that both should be modified to the extent of showing
that if the jury further believe that the discharge of the
water pistol was an act of negligence, and contributed to the
accident, or proximately contributed to the accident.
The Court : Motion overruled.
Mr. Craft: Counsel for defendant Banks objects to the
Instruction III for the same reasons assigned to Instructions
I and II.
The Court : Objection overruled.
Mr. Messick: The plaintiff respectfully excepts to the
action of the Court in giving Instruction III at the instance
of the defendant Edwa.rds. Edwards has testified that he
had absolutely no knowledge of the use of the gun by Banks,
and did not see Banks with it, and didn't have any idea that
Banks was going to shoot it out the window. That being true,
he's not· entitled to any instruction contrary to his own testimony. And it cannot be argued that he knew it and tried
to prevent it, but didn't have an opportunity to do so. Now
he's bound by his own evidence, the same as every
·
page 222 ~ litigant, and he's not entitled to an instruction
which is in the teeth of his own testimonv.
The Court : Objection overruled.
"'
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Mr. Turk: Counsel for defendant Williams objects to Instruction III for 'the same reasons as stated by Mr. Messick.
Mr. Dalton: We want the right to come back to II a little
later. We want to file an objection to it; Instruction II,
paragraph {a) is objected to by defendant Williams on the
ground that there is no evidence upon which to base it, because there was an affirmative duty on the part of Edwards
to sound. his horn before undertaking to overtake and pass
the automobile of ·wmiams; there is no evidence that this
was done. And .further, that it fails to take into consideration the fact that in the act of passing, it was reckless driving to slow down, or otherwise maneuver the automobile
alongside of the Williams car so as to afford defendant Banks
the opportunity to·fire-discharge the water pistol at, or in the
direction of the Williams car.
Mr. Messick: Mr. Dalton, I'm going to have to amend
that instruction, because the statute does contain the language
0£ the warning, and I'm not going to run any risk. I '11 amend
it to take care of it. He cannot except to Instruction '' E.''
The Court: He's not objecting to Instruction
page 223 ~ '' E, '' because it does not contain the proposals
of sounding a horn before passing.
INSTRUCTIONS ON BEHALF OF DEFENDANT
BANKS.
The Court : Instruction ''a'' refused. Specifically covered
by Instruction I and Instruction # 1 for Williams.
Mr. Craft : Banks excepts to the ruling of the Court.
The Court: The Court overrules the objection.
Mr. Craft: I previously asked you if you would ask them
about this other matter. Do you overrule my motion Y I
would at this time, before they are discharged for this day,
like to have the opportunity to ask the jury if they have
read that newspaper article that was in the paper on yesterday.
The Court: I '11 reserve my other ruling, and ask them
myself. I think, if they have, it will emphasize it to the
detriment of your client; if they haven't it will be completely
clea·r.
(Court and counsel return to the courtroom).
The Court: ( addressing the jury) Either of you read the
yesterday's paper, or today's paper, with regard to this
trial!
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The Jury: (in unison) No, sir.
The Court: I want to particularly caution you tonight
not to read either last night's paper, tonight's, or any other
paper that might. contain an account of this trial.
page 224 ~ Let the record show that the jury was polled as
to whether or not they had read the issue of
April 25, 1957, and April 26, 1957, of the Montgomery News
Messenger, and each of them affirmed tha.t they had not.
( Court and counsel return to chambers).
(Instructions on behalf of Defendant Banks).
Instruction ''a'' given, after amendment.
The Court: Instruction '' b'' refused.
Mr. Craft: Counsel for defendant Banks objects to the
refusal of the instruction.
The Court: Overrule the objection. Instruction "c" refused.
Mr. Craft: Counsel for defendant Banks excepts to the
Court's not granting Instruction '' c. ''
The Court : Instruction '' c'' is refused on the grounds
that the statute itself makes the wording, "squirting of
a gun,'' an unlawful act-'' into an automobile carrying passengers.''
INSTRUCTION "D."
Mr. Messick: We object to the instruction on the ground
that as a matter of law Banks was negligent-they couldn't
believe anything else. And they have to believe he shot the
water pistol in the direction of the Williams car; he testified
that he did. And it does not have to be a primary or proximate cause of the accident; it could be a contripage 225 ~ buting cause, and the instruction is wrong.
Mr. Dalton: It seeks to hold ·wmiams for
liability or ordinary negligence.
The Court: The instruction is rfeused as offered.
Mr. Craft: Counsel for defendant Banks objects to the
refusal of the Court to give the instruction.
INSTRUCTION "E."
Mr. Messick: I'm going to object to it as a matter of law,
under the evidence in this case. I think Banks is liable as
a matter of law. I think he was guilty of assault in pointing
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the gun in the direction of his ·car, and that his act in so
doing proximately contributed to the accident as a matter of
law. The only question, as far as he's concerned, is the
amount of damages.
The Court: I '11 give that instruction; I think he's entitled
to it.
Mr. Dalton: Counsel for defendant Williams excepts to the
giving of the instruction, on the grounds assigned by the
Hon. T. W. Messick.
INSTRUCTION "F."
( The Court refuses Instruction "f").
Mr. Craft: Counsel for defendant Banks excepts to the
refusal to grant the Instruction '' f. '' Judge, do I understand
you to say you don't think I'm entitled to any instruction
that the driver Williams did not use due care-on
page 226 ~ the ground that Williams had the duty to use
due ca-re, as an ordinary, prudent, reasonable man
would under the same circumstances and conditions? And
if they believe that he turned his head, and that such was
an act that proximately caused or contributed to the accident-was the sole cause of the accident-by reason of the
fact he lost control Y
The Court: No, sir; I don't say that. I think you would be
entitled to an instruction that said that if Williams' gross
negligence was the sole proximate cause of the accident,
or if Edwards' negligene was the sole proximate cause of the
accident, or if the combined gross negligence of Williams,
and the negligence of Edwards was the sole proximate cause
of the accident, although Banks was guilty of negligence as a
matter of law in squirting the pistol across the road, then
the jury, if they so believe from all of the ·evidence, then find
in favor of Bank:sMr. Craft: Judge, if you '11 permit me, I'll draw just that
one instruction tonight for that one point.
The Court: All right.
Mr. Messick: I object to it. In the first place, there's no
evidence to support it, and in the second place, he's guilty
of negligence as a matter of law; and in the third placeMr. Dalton: We object to it for the same reason. I think,
from his viewpoint, it's as favorable an instrucpage 227 } tion as it could be, and the yellow one the Court
wroteMr. Fox: We '11 join in the objection.
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Th'e Court: You write that·tonight, and I'll consider it in
the morning.
.: ·;::
Mr. Messick: . This motion ·for judgment charges a wilful
and wanton reckless act-discharging this pistol-and· we'd
be· entitled under the evidence in this case, .on punitive damages-I'd be entitled to an instruction on punitive damages,
as against M1·. Edwards, ·and against your client, Mr. Banks.
And Edwards' aiding and abetting-he's liable for punitive
damages, too. And I'll ask for such an instruction-or, .I
won't ask-just an understanding, that while the pleadings
show allegations of wilful· and wanton negligence, we'll ask
for punitive damages. We won't ask for an instruction on it,
provided you gentlemen agree, and now, that that issue. was
never submitted to a jury for determination. Reason for it is
this,. I'm frank to tell you, I think certainly, as far as Mr.
Banks is concerned, get a judgment for punitive damages
against him, and thereby he would be barred from bank:,
ruptcy. Now; the question of wilful ·and wrongful in bankruptcy court-we'll disband the issue here-abandon the issue;
and not ask· for an instruction on punitive damages.
The Court: On the question of punitive· damag·es, ·Mr.
Messick, it's not brought out as to whether or not
page 228 ~ it's agreeable to. abandon the punitive damage
now, without asking for an instruction, or if-you
want him to ask for an instruction for it.
·
Mr. Hunter: By alleging what r
·
( Court is ·adjourned for· the day at 5 :00 P. M.)
April 27, 1957
9:30 A. M. .
( The foilowing. conference took place in chambers-continuation of instructions.)
INSTRUCTION "G" ON BEHALF OF DEFENDANT
BANKS.
Mr. Dalton: · It's objected to. (1) The duty of the operator
of :a; motor vehicle is covered by Instruction '' E, '' given at the
instance of plaintiff;· (2) It is without evidence on which to
base it; (3) In that it places upon Williams the duty·. of
exercising reasonable care, whereas under·the law he is only
liable for gross negligence, ·and it singles out Williams · apparently for the purpose of giving the jury. grounds to place
liability against him for using reasonable care, instead of 'the
doctrine of gross negligence.
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The Court: Before we go any further in this, would this
cure your objections? I think it is well founded on the
first part-that the first part is covered by Instruction '' E. ''
Changing that first sentence to read, '' The Court instructs
the jury that the duty of the operator of a motor
· · ·.
page 229 ~ vehicle upon the highways, as defined in Instruction 'E' "? Then, down at the last part, adding
--in there, "and such act or acts caused him to lose control of
his MG automobile, and that such acts amounted to gross
negligence, and that aet or acts were the sole proximate
cause''Y
.
Mr. Messick: I think plaintiff will have to object to this
instruction. It might he misleading to the jury for one thing,
.b.ut·the principal thing is this: The defendant Banks, on his
own testimony, is guilty of negligence in discharging the
water pistol at the ,vmiarns car. I feel also that the testi-inony·of· Williams-I mean the testimony of Banks-evidence
in the case is such that Banks is liable as a matter of law.
I think the Court would stultify itself by saying his acts did
. not contribute-proximately contribute to the death of this
young man. I don't even hardly believe it's a jury question.
The :Court: I'm going to refuse the instruction as offered.
Mr. Craft: Counsel for defendant Banks excepts to the
•ruling of the Court in refusing to grant the instruction as
tendered.
The Court: Court overrules the objection.
· ·-MT. Messick= If your Honor please, we are of the opinion
that we are entitled to an instruction on punitive damages.
Certainly Mr. Banks, in discharging a water
,page 230 ~ ·. pistol, under the ·evidence in this case, is such a
·
·
wilful and wanton and reckless act as to make him
liable for punitive damages, and if he was aided and abetted
in that act by Edwards, Edwards likewise would be liable
for punitive damages. I believe that compensatory damages
:in -this case are such that it-won't be any necessity in asking
for punitive damages, so we decided not to put that issue
·before ·the jury.
·
The Court: All right, sir.
Mr. Messick: Plaintiff excepts to the action of the Court
·in giving instruction on .behalf ·of defendant Banks, and on
.- the ground that Banks was guilty of negligence as a matter
-of law, which proximately contributed to the accidental death;
rather, under such circumstances, really no issue before the
jury, as far as Banks is concerned-except the amount of
;damages.·
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( Court and counsel return to opeu court.)
(The Court instructs the jury).
(Mr. l\iessick opens argument to the jury on behalf of the
plaintiff).
(Mr. Turk opens argument to the jury on behalf of defendant Williams).
(Mr. Hunter opens argument to the jury on behalf of defendant Edwards).
(Mr. Craft argues to the jury on behalf of defendant
Banks).
(Mr. Fox closes argument on behalf of defendant Edwards).
page 231
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(Mr. Goodman closes argument on behalf of the
plaintiff).

(The jury go to the jury room to consider their verdict).
(At a later time, the jury indicate their wish to have a
definition of the word ''proximate'').
(The jury are returned to the jury room to await the
presence of all counsel.)
(The definition of "proximate cause" is given to the
jury, by agreement of counsel, and marked in evidence as
Exhibit '' X.' ')
Mr. Craft: Counsel for defendant Banks objects to the
instruction as given, on the grounds that it's improper at
this time.
Mr. Hunter: On behalf on Leroy Edwards, objection is
made to that portion of the instruction defining ''proximate,''
because it goes further and deals with one or more causes,
as the jury merely asked for the definition of ''proximate''
in relation to "cause," and the instruction as written is an
invitation· to the jury to find against more than one defendant.
Mr. Turk: Counsel for the defendant Williams objects to
the granting of the instruction on the same grounds as given
by Mr. Hunter.
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Mr. Craft: Counsel for defendant Banks. objects to the
giving of the instruction on the grounds previously assigned,
and in addition thereto, on the grounds that the
page 232 } jury asked for a definition of the word; "proximate cause," and the instruction went further
to define not only "proximate cause," but to the effect that
there c.ould be more than one proximate cause, which was
.not an inquiry directed to the Court by the jury.
Mr. Hunter: The ruling of the Court in granting the.
instruction is excepted to on the ground stated.
:
.: .(The jury returned the following verdict:)
"We, the jury, find in favor of the defendant Leroy Edwards.
''We, the jury, find for the plaintiff against the defendant
David Glenn Williams.
''We, the jury find for the plaintiff against the defendant
George T. Banks, III.
''We, the jury, in finding for the plaintiff against the defendant Williams and Banks, fix the damages at $10,000,
to be paid equally between Williams and Banks to the plaintiff."
The Court : l\fotions, before discharge of the jury, gentlemen?
Mr. Dalton: The point that's bothering me is what's
bothering you.
Mr. Craft: Counsel for defendant Banks moves the Court
that the verdict be set aside on the grounds that it is contrary
to the law and evidence, without evidence to suppage 233 } port it, and on the grounds of the granting of instructions, to which counsel excepted, for the admission of evidence to which counsel for the defendant Banks
excepted, and on the failure of the Court to grant instructions tendered by the defendant Banks, to which refusal counsel for Banks excepted, and for the other exceptions taken in
these proceedings, and iu particular, the prejudicial question
by counsel for the plaintiff, wherein phraseology was used
to refer to the criminal proceedings against .the defendant
B'anks.
Mr. Dalton: Counsel for David Glenn Williams moves the
Court to set aside the judgment as contrary to law and the
evidence, and to enter a final judgment in favor of the defendant David Glenn Williams, or, in the event that the Court
does not see fit to enter final judgment in favor of David
Glenn '\:Villiams, to order a new trial.

;~lfiO
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·Mr..Messick:· I don't; -think any argument is necessary.
Mr. .Dalton: ,Leave off, '' as contrary· to law and .evi·dence~ ''
.
,The Court·: :Qualify it, -~'in addition"-''on the additional
igrounds of the admission of evidence over the objection of
.~ounsel for·.the defendant .Banks.''
·,Mr•. Messick:-:··.·, T-he ·plaintiff- .moves· to. set aside the verdict
of the jury:insofar as the -defendant Edwards is concerned,
·.'becau.se:1>f the ·action of the Court in giving, at. the instance
of the defendant -Edwards, Instruction #3-III. The :instruction is absolutely in the teeth of the testipage 234 ~ mony of ·Edwards, ·namely, that he knew nothing
about the gun, didn't see him have it, or had no
·idea that he .was going to use it.· He never once contended
anything about ample time within which to make reasonable
·, precautions to ·preven·t · the · doing of .the act· ·by:· the guest.
That instruction is absolutely erroneous under the ·testimony
· , of :Edwards, and should not have been given-can't :make a
case any stronger, Judge, than what his own testimony made
·it; ·and never once did he· contend it was anything .for him to
,take· any precautions about/-or lack of time in connection with
.it. · I think that instruction possibly may have been the deciding cause, as far as Edwards was concerned-Roman
numeral III, and we ask that the verdict of the jury be set
-asid~,, as:far as theyJound for him; and a.new trial awarded.
The Court : . I '11 take that motion under advisement-:-pass
-~ron 'the three ·motions at the::Same.time, after opportunity" for
argument by counsel.
·~ - ....
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