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MOTION FOR JUDGMENT

Plaintif€, Church Schools in tha Diocese of Virginia
("Church Schools"), by counsel, for its Motion for Judoment
against defendant, T.M. Graves Construction, Inc. ('Graves’),

‘aays as follows:

comT I
1. Church Schools is a non-stock, non-profit corporation

organized under the laws of the Cormonwealth of Virginia,

Church Schools ocwns and operatas several church affilisred
schools in the Cormowwealth, one of which is St, Christopher's
School in the City of Richmond.

2. Graves is a general construction centractor with offices
at 11510 Jefferson Davis Righway, Chester, Virginia.

3. On August 19, 1974, Church Schools contracted in

wfiting with Graves to construct a fieldhouse at St, chriatopher;a
School in the City of Richmond.

4, Construction of the fieldhouse was commenced by

Graves on or about September 1, 1974,

5. The contract hetween Church Schools and Craves required
"spray-on” insulation mamifactured by National Cellulose
Corporation, K-13 Type 'T' (thermal), 1-1/2 inch (later changed
to 1 inch) thick, color off white.” The contract further
required that "application. . . be in accordance with
manufacturer’'s directions and specifications.” The "spray-on”
insulation was to be uvsed on the ceiling of the fialdhouse.

6. In the contract between Church Schools and Graves,
Graves expressly warranted to Church Schools that the
insulation work would "be of pood quality, free from faults and

defects and in conformance with the contract documents.'

1



7. The "spray-on” insulation work was performed by Graves
through his subcontractors and agentas. By the contract with
Church Schools, Craves was ''solely respons;ble for all
construction means, mathods, techniques, sgquences and
procedures and for ccordinating all portions of the work
under the contract.”

8. The "'aprav-on’” insulation work performed by Craves
‘or his agents was not of good quality and free from faults or
defects in brsach of express provisions of his contract

with Church Schools.

9. Construction of the fleldhouse with "spray-on”
insulation on the ceiling was substantially completed by
Graves on or about November 1, 1975,

10. Subsequant to completion of the fieldhouse, Church
Schocls discovered that the "gpray-on” insulation work was
not of good quality and not free from faults and deflects
when large portions of the insulation began to fall off the
ceiling. Tha insulation coﬁtinues to fall off the ceiling,

requiring repair or replacement: of the entire ceiling insulation,

11. Graves was prommtly notified orally and in writing
by Church Schools, or its agent, of the defactive insulation
work, but Graves has wrongfully refused, and continues to
refuse wiongfully, to repair or replace the work or to pay
Church Schools for such repair or replacement.

12. Graves has breached his contract with Church Schools
and as a direct result thereof Church Schools has been
damaged to the extent of a precise amount not currently

known, but estimated to be no more than $50,000.00.



COUNT II
13. Church Schools repeats and incorporates hersin the
aliegations contained in paragraphs 1 through 12. ,
14, In parforming the "spray-on" insulation work, Craves
brasached an implied warranty of workmanship owad to Church
Schools,
15. As a result of Graves' breach of his implied warranty
of workmanship, Church Schools has been damaged to the extent
of a precise amount not currantly knowmn, but estimated to

be no more than $50,000.09,

COUNT IIT
1s6. Church Schools repeats and incorporates herein
paragravhs 1 through 12.
17. Church Schools purchased from Graves "spray-on"

insulation and binder that was impliedly warranted to be
of merchantable quality and fit for its intended purposes.
18. The "spray-on” {insulation and binder sold to Church
Schools by CGraves was not of merchantable qualiry and

was not fit for its intended use on the ceiling of the

St. Christopher's fieldhouse. |

19. As a result of Graves' breach of warranty, Church
Schools has heen damaged to the extent of a precise amount
not currently known, but estimated to he not more than
$50,000.00,



TMERETORE, Church Schools moves this Court for
judgment against Gravas in the amount of 5$350,nMN0N_ 02 or such other
lesser amount as shall fully compensate Church Schools for
Graves' breach, and its costs expended herein.

CHURCY SCHOOL® IN THE DIOCESE
OF VIRGIVIA

37‘—"6?"691/
oungel

Robert N. Pollard, Jr.

Sandy T. Tucker

Williams, Mullen & Christian

P.0. Box 1320

Richmond, Virginia 23219
Counsel
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THIRD PARTY MOTION FOR JUDGMENT

Third party plaintiff, T. M. Graves Comstruction, Inc. formerly
Graves § Wiedemann Inc. (Graves) by counsel, for its Third Party Motion for i
Judgment against National Cellulose Corporation (Cellulose) T. Anthony Weiler,
Weiler Insulation Company, Weiler Thermospray Co. and Glave, Newman Anderson ]
& Associates, Inc. (Glave) says as follows:

1. That Graves contracted with Church Schools in the Diocese of
Virginia ("Church Schools") which is the owner of St. Christophers School in

the City of Richmond, Virginia to construct a fieldhouse.

2. That Glave was the architect on the pt@%erty and specified that

spray on insulation manufactured by Cellulose and known as K-13 Type "T" (ther+al)

1 1/2 inch thiek,color off white be used and the thickness was later changed
to 1 inch.

3. That Graves informed Glave that there were rummors that this type
of insulation was not suited for metal buildings and suggested another kind.

4, That Glave still required the use of K 13 Type T. by Cellulose
in the fieldhouse. : .

5. That there was only one known source of this insulation in the -
Richmond area and that was Weiler Themospray Co. which appears to be unincorpofa‘
and which is operated in conjunction with Weiler Insulation Company, a Virginia
Corporation by T. Anthony Weiler an officer in Weiler Insulation Company and
an owner of Weiler Thermospray Co.

6. That T. Anthony Wéiler, Weiler Insulation Company and Weiler
Thermospray Co. subcontracéed with Graves to install the specified insulation
for the price of $9,600.00.

7. That the instalation of the insulation was defective and T.
Anthony Weiler, Weiler Insulation Company and Weiler Thermospray Co. have

failed and refused to correct same.



8. That Cellulose, a Texas based Corporation is not registered in
Virginia and is actively engaged in the transaction of business in Virginia.

9. That Cellulose suppiied a defective product to T. Anthony
Weiler, Weiler Insulation Company and Weiler Thermospray Co. which was installed
in the fieldhouse.

10. That Glave negligently specified a defective product after they
knew or should have known the product was not suited for this particular
application.

11. That T. Anthony Weiler, Weiler Insulation Company and Weiler
Thermospray Co. breached their contract with Graves by defectively installing
a defective product.

12. That T. Anthony Weiler, Weiler Insulation Company and Weiler
Thermospray Co. breached an implied warranty of workmanship owed Graves and
furthermore breached an implied warranty of merchantable quality and fitness
for its intended purpose ownéd to Graves.

13. That Cellulose by supplying a defective product breached its
express warranty, and implied varranty_pf merchantable quality and fitness
for its intended purpose owned to Graves, T. Anthony Weiler, Weiler Insulationg
Company and Weiler Thermospray Co. '

13. That Church Schools h#s sued Graves for damages estimated not
to exceed $50,000.00.

WHEREFORE, Your Third Party Plaintiff moves the court to award it a
judgment against the Third Party Defendants for any sums awarded Church Schools
from Graves by reason of foregoing and further Graves moves the court to dismiss
the action against him and give judgment against the Third Party Defendants in
the amount of $50,000.00 or such other lesser amount as shall fully compensate
Church Schools for Third Party Defendants breaches of contract warranty and

negligence.
T. M. GRAVES CONSTRUCTION, INC.

By Counsel

€
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Thomas S. Winston III
5 Attorney at Law
P. 0. Box 127
Chesterfield, Virginia 23832

CERTIFICATE

I hereby certify that a true copy of the foregoing Third Party Motion
For Judgment was mailed to Robert N. Pollard, Jr. and Sandy T. Tucker, Attormeys
for Church Schools in The Diocese of Virginia, c/o Williams, Hullen & Christian,
P. 0. Box 1320, Richmond, Virginia 23210, this 2./ day of i

.
Ty . ra
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*"Thomas S. Winston III =
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GROUNDS OF DEFENSE TO THE .
THIRD-PARTY MOTION FOR JUDGMEL

This thi)_:d-party defendant, Natiocnal Cellulose Corporporation, by counsel,
for its Grounds of Defense to the Third-Party Motion for Judgment, cames and states
the following:

1. While it is without actual knowledge as to the allegations contained in
paragraphs numbered 1 and 2 of the Third-Party Motion for Judgment, on informaticn
and belief, it believes same to be true.

2. It is without knowledge as to the information which alleged flowed fram
Graves to Glave and denies the remaining allegations contained in paragraphs numbered
3 and 4 of the Third-Party Motion for Judgment.

3. It is without knowledge as to the allegations contained in paragraphs
nuwbered 5, 6 and 7 of the Third-Party Motion for Judgment and, therefore, denies
same, calling for strict proof thereof. —

4. It denies the allegations contained in paragraph numbergd 8 of the Third-
Party Motion for Judgment.

5. It denies that it has supplied any defective products to T. Anthony Weiler,
Weiler Insulation Campany and/or Weiler Thermospray Co., and therefore, denies the
allegations contained in paragraph numbered 9 of the Third-Party Motion for Juddgment.

6. It denies the allegations contained in paragraph numbered 10 of the -
Third-Party Motion for Judgment.

7. It denies that it produced any defective product, and therefore, denies
the allegations contained in paragraph numbered 11 of the Third-Party Motion for

Judgment.
8. It is without knowledge as to the allegations contained in paragraph

numbered lé of the Third-Party Motion for Judgment, and therefore, denies same,
calling for strict proof thereof..
9. It specifically denies the allegations contained in paragraph numbered 13

of the Third-Party Motion for Judgment. 8



10. It denies that T. M. Graves Construction, Inc. is obligated to plaintiff
n any manner or amount for any cause whatsoever, and therefore, denies that it is
bligated or could be obligafed to the third-party plaintiff herein.

11. It alleges and charges that the primary action in this case and the
hird-Party Motion for Judgment are both barred by the applicable statute of
imitations of the Commonwealth of Virginia.

12. It a}leges and charges that the sole proximate cause of plaintiff's
1leged damages herein was negligence and/or breach of warranties on the part of
thers for wham in law this third-party defendant could not be responsible.

13. It denies that it is quilty of any negligence whatsoever in the premises
r that it has breached any warranty implied by law which might enure to the benefit
f T. M. Graves Construction, Inc. and/or plajm'_i.ff herein. .

14. This defendant states that had its product been applied in the manner and
rans recammended by the manufacturer that plaintiff would have sustained no damage
lerein.

15. This defendant states that it will rely upon all defenses lawfully available
0 it at any trial of this matter and reserves the right to amend this, its Grounds
f Defense to the Third-Party Motion for Judgment at such time as it may be advised.

WHEREFORE, this third-party defendant moves the Court for judgment in its behalf
rith its costs expended herein. |

NATIONAL CELLULOSE CORPORATICN

By Counsel

@/Mﬂ@/

'rank B. Milller, III

. Pierce Rucker, II

ands, Anderson, Marks & Miller
'. O. Box 1998

dichmond, Virginia 23216




CERTIFICATE

I hereby certify on this 7l day of January, 1979, that a true copy of the
foregoing Grounds of Defense to the Third-Party Motion for Judgment was mailed to
Robert N. Pollard, Jr., Esquire a;'xd Sandy T. Tucker, Esquire, Williams, Mullens &
Christian, P. O. Box 1320, Richmond, Virginia, 23210, counsel for plaintiff; to
Thamas S. Winston, III, Esquire, P. O. Box 127, Chesterfield, Virginia, 23832,
counsel for third-party plaintiff; to Murray H. Wright, Esquire, 1400 Ross Building,
Richmond, Virginia, 23219, counsel for Glave, Newman, Anderson & Associates, Inc.:;

and to Mr. T. Anthony Weiler, 8225 Tyndale Road, Richmond, Virginia.

@’M.«.t_.‘/‘o’k_/ N
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PLEA OF THE STATUTE OF LIMITATIONS

Comes now the third party defendant, National Cellulose

i Corporation, by counsel, and in response to the Amended Third
.fPérty Motion for Judgment filed by the third party plaintiff,

| it states that this amended claim is barred by the applicable
Statute of Limitations and moves this Court to dismiss the amended

third party claim against it.
DEMURRER

Comes now the third party defendant, National'Cellulose
Corporation, by counsel, and states that the Aménded Third Party
Motion for Judgment filed herein does not state a cause of action
as to it and in support thereof and as its grounds therefor states
as follows:

l. There is no duty either in tort or contract between

T. M. Graves and National Cellulose.

2. Assuming, without admiEfing, that this action is one for
indemnification, there is no basis for indemnification meither by ‘
contract or by common law or otherwise.

WHEREFORE, the National Cellulose Corporation moves this
Court to dismiss the Amended Motion for Judgment against it together

with its costs herein.

GROUNDS OF DEFENSE

For its Grounds of befense to the Amended Motion for Judgment,
~:National Cellulose Corporation, by counsel, adopts its original
‘:Grounds of Defense and furthermore denies the allegations of the
additional paragraph numbered 9(a) of the Amended Motion for

:Judgment.

11



Respectfully submitted,

NATIONAL CELLULOSE CORPORATION

ORIGINAL SIGNED BY

NNETT
By RICHARD K. BE

Counsel

CERTIFICATE

I hereby certify that on this ;Z:jtgzi-of October, 1980, a
true copy of the foregoing Plea of the Statute of Limitations,
Demurrer, and Grounds of Defense was mailed to Sandy T. Tucker,
P. 0. Box 1320, Richmond, Virginia; Edward F. Parsons, Suite 102,
2922 Hathaway Road, Richmond, Virginia; Linda L. Royster, Second
Floor, Massey Building, 4 North 4th Street, Richmond, Virginia;

and to Thomas S. Winston, III, P. O. Box 127, Chesterfield,

Virginia.

NATIONAL CELLULOSE CORPORATION

ORIGINAL SIGNED BY
By RICHARD K. BENNETT.

Counsel
Richard K. Bennett

Browder, Russell, Morris & Butcher
1200 Ross Building '
Richmond, Virginia 23219

| ! i
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Lounse or e en ant an
I'Third-Party Plaintiff

ORDER

This day came T. M. Graves Construction, Inc., the
Defendant and Third-Party Plaintiff, by counsel, upon his Motion
To Amend Third-Party Motion for Judgmént after proper notice to
all parties, and was argued by counsel on October 15, 1980. It
appearing to the Court that the motion should be granted;

It is HEREBY ORDERED that the following paragraph be
added to defendant's Third-Party Motion for Judgment.

9A. That National Cellulose Corporation negligently and
defectively applied the insulation.

The allegation shall be deemed to be denied by National

Cellulose Corporation without further pleading:

ENTER : /o, s |8°
34424 éwadé.,—
I aﬁﬁffor thls‘ -

——— N

Seenawd ajrad’.'
T Towde

Counsel for ®laintiff

Seen end—eobjectedeto:

~ Cuitin

C qse or eller Degfendants

eliulose Corp.

13



ORDER

§ This day came plaintiff, Church Schools in the

;EDiocese of Virginia, on its Motion to Amend Ad Dammum, and

'gwas argued by counsel. It appearing to the Court that

fgsuch motion is proper and should be granted, it is hereby

| ORDERED that the Motion for Judgment be, and it
hereby is, amended to request judgment in the amount of

© $55,900 or such other lesser amount as shall fully

compensate Church Schools for its loss.

ENTER: /| 3 [€?

el ot

e et e e v ————

JUDGE

I ask for this:

§Mﬂy 7’7’% =

Counsel for Chyrch Schools

“Seen and Agreed:

// //"/

; Seen:y &/y,wZ-'-f P
DALy A

Counsel for the Weiler defendants

éounsel for Nationaf Cellulose Corp.

14



SUMMARY JUDGMENT ORDER

This day came plaintiff, Church Schools in the
Diocese of Virginia ("Church Schools") and defendant, T. M.
Graves Construction, Inc. ("Graves"), and moved the Court
for entry of summary judgment in favor of Church Schools
against Graves in the amount of $55,900. It appearing to
the Court that the Church Schools and Graves have
entered into a Stipulation of Facts wherein Graves concedes
liability to Church Schools in the amount requested and
consents to entry of judgment, it is hereby

ORDERED that summary judgment be, and it hereby
is, entered against Graves in favor of Church Schools in the
amount of $55,900. The case will proceed on the remaining

claims of the parties.

ENTER: / , 3 /860

JUDGE

We ask for this:
H

;§;L$~AZN'7T7t:Q,/2£/t~

Counsel for éﬁgﬂch Schools

45




Birginia:
In the Qircuit Qourt of the Uity of Richmond, Bivision 1,

THE 7th DAY OF November 19 80
CHURCH SCHOOLS IN THE DIOCESE OF VIRGINIA Plaintiff
v. Case No. B-1418
Defendant and
T. M. GRAVES CONSTRUCTION, INC. Third-Pasey Plaintiff
v‘

NATIONAL CELLULOSE CORPORATION Third-Party Defendant

ORDER

This day again came the third-party plaintiff and the’
third-party defendant by counsel, and came also the jury pursuant

to their adjournment on yesterday.

After receiving instructions from the court and hearing
arguments of counsel, the jury retired to their roo& to consult of
their verdict and after some time returned into court with the
following verdict:

We find for the plaintiff and fix
damages at $45,000.

. (Signed) Terry L. Brown
Foreperson

The third-party defendant by counsel moved to set aside the
rerdict for reasons stated in the record, which motion was granted
ind to which ruling of the court counsel for the third-party

ylaintiff objected.



It is, therefore, ORDERED that the third-party plaintiff
ke nothing and that judgment be entered in favor of fhe third-party

Lfendant,

Teste: }RD G. KIDD, Clerk
vl V

) sz{} Cod i /C_/x._n.

"3
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II. ASSIGNMENTS OF ERROR

1. The lower court erred in setting aside the
verdict because it considered only the sufficiency of
plaintiff's evidence introduced in its case in chief,
rather than considering all the evidence introduced by
the parties, and in finding the evidence to be insuf-
ficient to support the verdict.

2. The lower court erred in setting aside the
verdict because it incorrectly found that National
Cellulose's alleged negligent set up of equipment was
beyond the scope of Graves' allegation that National

Cellulose had "negligently and defectively applied the
insulation."

18



ASSIGNMENTS OF CROSS ERROR

1. The lower court erred in overruling the Motion to
Strike the plaintiff's evidence at the conclusion of the
plaintiff's case and also at the conclusion of all of the
evidence. : .

2. The lower court erred in overruling the Plea of the

Statute of Limitations filed on behalf of National
Cellulose.

19



VIRGINIA: 1IN THE CIRCUIT COURT OF THE CITY OF RICHMOND,

DIVISION I
CHURCH SCHOOLS IN THE DIOCESE )
OF VIRGINIA, )
)
Plaintiff, )
v. ) Case No.
)
. )
T. M. GRAVES CONSTRUCTION )
COMPANY, INC., )
)
Defendant. )

Before:

Honorable Willard I. Walker, Judge
and a jury of seven

PROCEEDINGS

November_G and 7, 1980

Richmond, Virginia

C. Owverton Lee
STENOGRAPH (R) SHORTHAND REPORTERS

MUTUAL SUILDING
*
Reported by' RICHMOMD, VIRGINIA 23219

Mary Ann McGhee AREA 1804) 348-3785
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11

15
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17
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20
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22

23

24

C. OVERTON LEE

SHORTHAND REPORTERS

MUTUAL BUILDING i
RICHMOND, VA. 23219
INDEJX
WITNESSES
pirect Cross Red. Rec.
PLAINTIFF: ~
william Hohson Murphey, Jr. 33 - '87. 73, 718 77
Edwin Cox, III 82
Thomas Anthony Weiler 97
William Newman 100 117
Thomas HZ.Graves (in rebuttal) 197 200
DEFENDANT :
Marvin Elmer Giffin - 130 161
Harold Boyer _ 177 189 193
 PLAINTIFF'S EXHIBITS
o . For
No. , - Description Evid.
|1-9 Nine Samples of insulation 7
'10-27 Seventeen photographs of the inside of the
St. Christopher's gymnasium 7
28 A hand-drawn diagram 74
29 A paper bag containing samples of insulation 91
30 A hand-drawn diagram 105
DEFENDANT 'S EXHIBITS
‘ For
No. Description Evid.
1 A summary of expenses for Marvin Giffin 134
21
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1

12

13

18

16

17

18

19

20

2)

22

23

24

C. OVERTON LEE

SHORTHAND RELPORTERS )

MUTUAL BUILDING ) ';‘ . ) .
RICHMOND, VA, 23219 . . ‘ . . 11

DEFENDANT'S EXHIBITS (Con'd)

For

No. _ Description ' Evid.
2 A two-page document 'showing progress of the = =

St. Christopher's job ' LT 142

3 A National Cellulose application manual | . 196




C. OVERTON LEE

SHCRTHANDT ALPORTERS

MUTUAL BUILDING
RICHMOND, VA, 23219 2

10

11

12

18

19

20

21

23

24

Trial proceedings when heard on November 6 and 7,
1980, before Honorable Willard I. Walker, Judge, and a jury of

seven, in the Circuit Court of the City of Richmond, Virginia,

pivision I.

Appearances:

WILLIAMS, MULLEN, CHRISTIAN, POLLARD & GRAY
By: SANDY T. TUCKER, ESQ.,

attorney, of counsel for the plaintiff
BROWDER, RUSSELL, LITTLE, MORRIS & BUTCHER

By: RICHARD K. BENNETT, ESQ.,
attorney, of counsel for the defendant

THE COURT: Just keep the jury out until I know

they are all here and ready to go.

pid you-all come to}any resolution about the
status of wWeiler'?

MR. TUCKER: Yes, sir.

MR. BENNETT: I think we are agreed that we can
tell the jury what the situation is, that they have conceded
to a judgmegt and that Weiler has gone bankrupt.

THE COURT: All right, then, I will tell the jury.
You-all don't have to worry about it.

MR. BENNETT: I do want to emphasize that this

doesn't end the action against Weiler. As I understand it, it

23
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C. OVERTON LEE

SHORTHAND REPORTERS V 3
MUTUAL BUILDING

RICHMOND, VA, 23219

merely stays it until some later date they can get relief from
the stay.

THE COURT: I will explain to them exactly what
is going on. I don't think it hurts anything for them to know.
As a matter of fact, it may be a whole lot better for them to
know than to wonder what in the world is going on. The case
is still styled Church Schools v. Graves. It would leave a lot
of questions in the mind of the jury if we pretended thaﬁ the
case is something that it is not.

Any other preliminary matters, gentlemen? All
the Orders exéept Mr. Bennett's Order have heen'entered.

MR. BENNETT: Did you get the Order substituting
Mr. Tucker as counsel?

- THE COURT: I did. All those have been entered.
- ﬁﬁ. TﬁCKER:' Judgé,:wg have.soﬁé samples here |
that we have agreed to stipulate came from the building in
various areas of the building. Would you like to go ahead and
pre-mark those?

THE COURT: Might as.well, anything we can do to
save time. Have you exchanged photographs?

MR. TUCKER: Yes, sir. He has taken a look at
them. I have picked out the ones that I plan to ask Mr. Newman
about.

MR. BENNETT: Do you want to go ahead and mark

24
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C. OVERTON LEE
SACATHAND REPORTERS
MUTUAL BUILDING
RICHMOND, VA, 23219 4

these?
MR. TUCKER: There are a lot of duplicates.

THE COURT: Don't use a lot of duplicates.

duplicates. I would like to go ahead and number them. Some of
them already have numbers.

THE COURT: How many do you have?

MR. TUCKER: Nine,

THE COURT: Nine of them?

MR, BENNETT: Sandy, just so I will understand,
you are numbering these bays 1 through l1ll; is that right, the
east end of the bﬁilding, and then move west toward the old
unit? |

MR. TUCKER: He did the numbering, Bill Henry did
the numbefiﬂg. I asSumé he will.éxplain that, I will have him
explain it. |

THE COURT: Here you go. How many photographs?

MR. TUCKER: Eighteen. We have got nine samples.

THE COURT: Do you have any exhibits, Mr. Bennett,
that we want to get cleared up now?

MR. BENﬁETT: I don't think so, at this time,
Your Honor. We have our application hanual, which is rather
large. We are only going to use a few pages out of it, but I

have got it all together. I don't know if we will get that.

23

MR. TUCKER: What I meant was I have taken out the!
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THE COURT: Okay. »Are counsel for the parties
agreed to the admissibility of these, or agreed to marking these
for identification?

MR, BENNETT: I have agreed those are samples
taken from the building in various locations at various times.

THE COURT: Exhibits 1 through 9 are agreed to be
samples of product taken from the building at various locations.
2And where they were taken from will be established from the
evidence.

MR. TUCKER: I think we can stipulate, Judge, as
to where seven of tﬁeﬁ came from. We have agreed as to that. |
The other two, I think we can.

THE COURT: Which seven?

MR. TUCKER: The first seven.

THE COURT: 1Is that true, Mr. Bennéét?

MR. BENNETT: Yes, they were taken by Bill
Newman, and he drew a sketch at the time, and he has numbered
the bays of this building. I just want to make sure that we
don't get the numbering reversed.

THE COURT: 1Is that going to come in?

' MR. TUCKER: Yes. .

MR. BENNETT: So I have no problem with any of

that.

THE COURT: Defendant doesn't object to, once the
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sketch is in, to the fact that the first seven are as came from
the locations shown in the sketch. 8 and ¢ will have to be
established as to location; is that correct?

MR. BENNETT: Yes.

MR. TUCKER: Well, I don't know that I am going
to be able to establish the precise location other than to say
that they came from the building. |

THE COURT: That is not stipulated, at this point.

10 through 27 are various photogr#phs taken of
the inside of the gymmasium belonging to Church Schools and are
being received, Mr. Bennett, without objection as to the
authenticity. These are pictures taken of it.

MR. BENNETT: Yes, they were taken a few weeks
ago.. '

THE COURT: With the understanding these pictures
were taken within the last several weeks. And also on these
pictures, I have noticed some marking. I guess there is no
problem with that, Mr. Bgnneét.

MR. BENNETT: I am somewhat confused about which
end of.the building they start at.

THE COURT: They will be established by the
witness in the case.

MR. TUCKER: Right, right.

THE COURT: Okay.

27




10

11

12

13

17

18

19

20

21

22

23

24

C. OVERTON LEE

SHORTHAND REPORTERS

MUTUAL BUILDING
RICHMOND, VA. 23219 7

(Nine samples of insulation were marked
PLAINTIFF'S EXHIBITS 1 through 9 and received in

evidence.)

e
(Seventeen photographs of the inside of

the gymnasium were marked PLAINTIFF'S EXHIBITS 10

through 27 and received in evidence.)

MR. BENNETT: Judge, I think it would help us in
this case if we could agree as to how we referred to this
building. I have been talking about the west end of the
building being the end next to the old gymnasium.

THE COURT: That's not going to help the jury
any, because they are not seeing any old gymnasium in these
pictures. |

MR. BENNETT: No, but if we can establish, you
know, bay 1 is the west end, or bay 1l is the west end, that is
what I am saying. That is what I am somewhat confused about.

THE COURT: It might help. I am looking down, at
this point, with numbers on the columns or beams at 1, 2, 3,

4, 5, 6. 1Is that considered one end of the building?
MR, TUCKER: Do you want to make some stipulatiénf
that this is the old gymnasium over here, that this is

St. Christopher's Lane?

MR. BENNETT: Right.
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MR. TUCKER: AThat this is Patterson Avenue?

MR. BENNETT: Yes.

MR. TUCKER: Can I write it on here?

MR. BENNETT: Put "0ld Gymnasium" so we won't get
too botched up.

THE COURT: .You have got numbered on the other
end 1, 2, 3, 4, also, or do they start at 13? Or have you
taken pictures of the other end?

MR. BENNETT: No.

THE COURT: All I see is 1, 2, 3, 4, 5, 6, 7, 8,
9, 10, 11 in numbers. It all appears one end from left to
right.

MR. BENNETT: No, that is the long side of the
building.

THE COURT: Okay. And what are your letters?
Are they the other side, or the end?

MR. TUCKER: The end.

THY. COURT: That is the end?

MR. BENNETT: I am confused. Does it go up to
12 or 11?2

THE COURT: I thought it said 12. Maybe it
didn't. Maybe you are right. No, it goes to 12.

MR. BENNETT: The drawings have 11l on it.

MR. TUCKER: He can explain the discrepancy.

29




11

12

13

15

16

17

18

19

- 20

2]

23

24

C. OVERTON LEE

SHORTHNAND REPORTERS

MUTUAL BUILDING 0
RICHMOND, VA, 23218

THE COURT: 12 is the corner and 1 is a cormer.

MR, BENNETT: He is numbering the beams them~
gelves.

THE COURT: The bays would be 11, the beams are
12, so we are only taking one side and one end, not taking the
other side. There is no other number sequence besides this
1, 2, 3, 4, 5, 6 through.lz.

MR. TUCKER: It goes all the way across.

THE COURT: I understand. But when we look at
the pictures, we are looking down at one end of the building,
not at the other end. Or are we?

MR. BENNETT: 1In other words, you are looking, as
I understand --

THE COURT: Where is the jury?

JURY OFFICER: They are all here, sir.

VTHE COURT: They are here?

JURY OFFICER: Yes, sir.

THE COURT: Well; I am not sure we are looking at
the same thing. I am really not sure these‘pictures are showing
the same. 'Are these showing the same end? I think not.

MR, BENNETT: That is generally the middle.

THE COURT: Well, I mean, are they looking toward

the same side, not to the other side?

MR. BENNETT: I have no way of knowing.
30
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THE COURT: Looks like a world of difference
between the ceilings between 5 and 6 here and 5 and 6 here.
Well, we can't see as well. You-all have just got to explain
to the jury. |

What I am asking is: Have you got the camera
focusing toward different sides of the building?

MR. TUC#ER: I believe they are.

THE COURT: Then that could be, I suppose, the
side. That is pretty much the‘same.

MR. TUCKER: Yes, sir.

MR. BENNETT: Of course, the insulation isn‘t(
falling off.

THE COURT: That's what I understand. Well,
,yoﬁ'will have to establish that. These photographs are
received without proof of who took them, with the'undefstanding
that they were taken within the last several weeks. 1Is that
right?

MR. BENNETT: Yes, sir.

MR. TUCKER: Yes, sir.

-THE COURT: Put these out on the table. All right

let's bring the jury in.

(The trial of the case was convened at

10:30 a.m., November 6, 1980.)
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(The reporter was sworn; the jury was

impaheled and sworn.)

THE COURT: I have a few more preliminary

“} instructions to you, then I will be through, pretty much,

except for ruling on legal matters, and counsel will take over

the case.

Your function in the trial of this case is to

.reach a verdict tﬁat is based solely on the e&idenqe and the

instructions of law, which I will give you after the evidence

has all been presented. You are the triers of the facts. You

are to decide, after considering all the evidence pxesented;

what happened, what the facts are, and you are to apply the

facts as you find to the instructions of law.

_.You should use your .common sense in cpnsidering B
the evidence, and you may draw reasonable inferences from the
evidence. My function as Judge is to preside over the trial,
rule on points of law, and to instruct you on the law. It is
your responsibility, you and I, to see that this case is
decided in accordance with the facts and the law.

- To begin the case, the lawyers may make an
opening statement. I am confident they will. In this opening
stateﬁent, lawyers may tell you what they expeét the evidence
to be, a prediction of the evidence, if you will, a preview.

This should help you to understand the evidence as it is
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presented through the witnesses later and make you aware of
conflicts and differences that may arise in the testimony. But
what the lawyers say is not evidence. You must not consider it
as evidence. ' %

After the openiﬁg statement, you will hear and
see evidence. It will come to you in the form of exhibits,
pictures, samples, and, of course, the sworn testimony of
witnesses on the stand. The only evidence you may consider in
reaching a verdict is what comes from witnesses who testify

before you or by depositions, from any exhibits presented,

' and/or from sﬁipulations of counsel. If there is a stipulation,

it will be explained to you when it is presented.

Each witness will be examined by the lawyer who
calls him and may then be‘cross-examined_by the lawyer for the '
oﬁﬁef side.{ Dﬁriﬁg the gquestioning 6f the wi£néés; one lawyer |
may object to a question asked by the other. You must not
consider this as an effort to keep something from you. It is
the duty of>: lawyer to object to a question at times if he
believes it violates the rules of evidence. And it is my duty
to rule upon such objections.

This case, like all cases, must be tried in
accordance with the rules of evidence which have been developed
over many years. These rules of evidence control what can be

presented to a jury. Their purpose is to protect the fairness
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and accuracy of the fact-finding process in which you are
engaged. Therefore, do not concern yourselves with any
objection or hold it against the side making the objection.
There are certain types of evidence, ladies and gentlemen, that
we have decided, over the years, is just simply unreliable, and
we don't let that evidence in. One example of that, which I am
sure you have heard about in your lifetime, is an objection
based on hearsay. The witness on the stand doesn't really know,
he is sa