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Plain~itf, Chureh Schools in the Oiocese of Virginia 

("Chure~ Sehools") • by eaunae1. fo-r ita Matir.m lor Jud~t: 

a~ainat df!fendant, T .!~. Graves Constructian, Inc. ( .. Craves''), 

•aya aa follows: 

f..OtJtrr_! 

1. Church School• ia a ncm-•tcek, non·p~fit corporation 

organized under the lawa of the C~nwealeh of Vlr~iftia. 

Church Schools owns and ~erat~s seveTal ehurch affiliated 

schools in the Ccmmemrealth, one ot which 1• St. Cbrlatopher'a 

Schaal in the City ot lt1ch11'0ftd. 

2. Craves 1• a ~tmaral conetruction ccntract:or with offices 

at 11Sln Jefferson Davie R1Rhvay, Che•ter, V1rttinia. 

3. OD ~t 19, 197A, Chureh Sehools contrac1:ed in 

writing with Craves to conaauet: a fieldhouae at St. Chrl•tG~ther'• 

School f.n the City of ltiehmcmd. 

4. CcmetructiOft of the fieldhGUSe va• CGGIIN!ftc:ed by 

Craw• on ~r about: Se'Pttnftber 1, 1974. 

5. The contract between Church Sehoo1• and Oraves reqai~ed 

., •ttray-cm" insulation manu:f.ae turetl by ~at!cm11 1 ~•11ulaae 

Corporation, X-13 -ry,e 'T' (theft!al), 1-1/2 ineh (later chmged 

to 1 inch) thick, color ot!.white." The contTaet furtlter 

requi-red that "application. • • be in aeeordance with 

manufacturer's directions and specifications." The "spray-on" 

insulation t·rtJ.S to be used on the eeilin~ of the tteldhouaa. 

6. In t'"te contr&et b4!tween Chureh Schools and Craves. 

Gra~e expr~ssly wa~anted to Chureh Schools that the 

insulaticm wcrk would "be of p,ood quality, free from faults and 

defeets and in c:onformanee with the ecntraet c!oeuments." 

:1 



7. The ,.al)r4y-on" insulation vo1:k was J)erfo1:1!M!d by Graves 

throuRb his subecmtraetoora and a~enta. By the eon tract with 

Church Schools, Craves waa "solely responsible for all 

conea-ttcticm "eeans, methods, tec!tn1que8, a;quenees .m.d 

procedureR and for coordinatinr. all portions of the wo~k 

under the contraet." 

8. The ''al'ray-onu insulation von l)er~omed by Cra-,es 

·or his agents was not af good quality and f.Tee from faults or 

defeets in braach of express pro~sions of his contract 

with Church Schools. 

9. Construction of th~ fieldhouae with "epray-on" 

i~ulation on thP- ceilinR waa aubstantially completed by 

Gr&Yes on or about NO"V\!mber 1, 1975 • 

10. Subsequeftt to COM1'1et1on of the lieldhattse, Church 

Schools discovered that the "spray-on" ltt·sulation worlt vca 

not ol ~ood qualier and not fre~ tram faults &nd de~ect• 

when large portions of t~e insulation be~an to tall off ~\e 

ceiling. The insulation continues to tall ott the ceiliftg, 

re~iring re~8ir or re,14e~t of th-- entir~ eeiling insulation. 

11. Grave• was ~r~tly notitied orally and in writin~ 

by Church Schools, or ita &Rent, ot the deleeti~ insulation 

90ft, but Graves baa wrongfully refused, and ccmtinues to 

refuse wrongfully, ta repair or ret" lace the work or to l'•Y 

Church School~ for such repair or replacement. 

12. Graves hae b~eached his contract with Chureh Schools 

and as a direct resul~ thereof Chureh Schools has been 

dama~ed to the extent of a preeiae amount not eurrently 

known, but ~attmated to be no more than $50,~00.00. 



comrr It 

ll. ChurCh Schools repeats aud ineo~oratea hereiD the 

allegations contained in paragr~pha 1 through 12. , 

14. In perfoftd.ng the "apray-ont• insulation work, Graves 

b~eached an implied warranty of worlcmanshil) awed to Church 

Schools. 

15. A8 a reeul t of Grawe ' breaeh of his fJ!qt lied warrmty 

of warkmanshil', Church Schools has been da!llaged to the ezte!\t 

of a precise amount not currently known, but estimated to 

be ftO more t~an $SO,OOO.OO. 

comrr III 
16. Church SChools re~eaes and incorporates herein 

l'&razral'h• 1 through 12 • 

17. Church Schools J)urehaeed f'rcm Grave• "spray-on'' 

1n•ulation and binder that v.. tmp11edly warranted to be 

of merchantable quality and fit tor ita intended purpo•••· 

18. The "a-pray-on" inaulation and binder sold to ChUZ'c:h 

School• by Gravee wa• ftot of merchantable quality and 

vas not flt for ita intended use on the eeilinA of the 

St. Christo~her'• fieldhouae. 

19. A. a reault of Grave•' breach ot warrant?. Cbureb 

Schools bas been dama@ed .to the extent of a ,reciae amount 

not curren~ly lmowft, but eatimat:ed to be not rftOre tJum 

$SO,OOO.tJO. 
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~!!f.~~E. Church Schools moves this Court tor 

judgment a~ainst Graves in the tt!'M)unt of $~n.n'lo.oo or such other 

lesser amount aa shall fully eompensate Chureb Sehoola for 

Graves' breach, and its costs expeftded herein. 

Robert R. Pollard, Jr .. 
Sandy T. Tuclcer 
lrlilliama~ • P.full en & Chris tiam. 
P.O. Box 1320 
Richmond, Vir3inla 2321~ 

Counstl!l 

C!n:rRC1t 1;C!toot.~ IN T!m DIOCESE 
OF VIRG!~TIA 

'By ~ of counse 
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THIRD PARTY MOTION FOR JUDGMENT 

Third party plaintiff, T. M. Graves Construction, Inc. formerly 

Graves & Wiedemann Inc. (Graves) by 

Judgment against National Cellulose 

counsel, for its Third Party Motion for 

Corporation (Cellulose) T. Anthony Weiler, I 
I 

Weiler Insulation Company, Weiler Thermospray Co. and Glave, Newman Anderson 

& Associates, Inc. (Glave) says as follows: 

1. That Graves contracted with Church Schools in the Diocese of 

Virginia ("Church Schools") which is the owner of St. Christophers School in 

the City of Richmond, Virginia to construct a fieldhouse. 

I 
I 
I 
I 

2. ·That Glave was the architect on the pr~erty and specified that I 
spray on insulation manufactured by Cellulose and known as K-13 Type 11T" (the+l) 

1 1/2 inch thiek,color off white be used and the thickness was later changed 

to 1 inch. 

3. That Graves informed Glave that there were rummors that this type 

of insulation was not suited for metal buildings and suggested another kind. 

4. That Glave still required the use of K 13 Type T. by Cellulose 

in the fieldhouse. 

5. That there was only one known source of this insulation in the ~ 

Richmond area and that was Weiler Themospray Co. which appears to be unincorpora 

and which is operated in conjunction with Weiler Insulation Company, a Virginia 

Corporation by T. Anthony Weiler an officer in Weiler Insulation Company and 

an owner of Weiler Thermospray Co. 

6. That T. Anthony Weiler, Weiler Insulation Company and Weiler 

Thermospray Co. subcontracted with Graves to install the specified insulation 

for the price of $9,600.00. 

7. That the instalation of the insulation was defective and T. 

Anthony Weiler, Weiler Insulation Company and Weiler Thermospray Co. have 

failed and refused to correct same. 
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8. That Cellulose, a Texas based Corpo~ation is not registered in 

Virginia and is actively engaged in the transaction of business in Virginia. 

9. That Cellulose supplied a defective product to T. Anthony 

Weiler, Weiler Insulation Company and Weiler Thermospray Co. which was installed 

in the fieldhouse. 

10. That Glave negligently specified a defective product after they 

knew or should have known the product was not suited for this particular 

application. 

11. That T. Anthony Weiler, Weiler Insulation Company and Weiler 

Thermospray Co. breached their contract with Graves by defectively installing 

a defective product. 

12. That T. Anthony Weiler, Weiler Insulation Company and Weiler 

Thermospray Co. breached an implied warranty of workmanship owed Graves and 

furthermore breached an implied warranty of merchantable quality and fitness 

for its intended purpose owned to Graves. 

13. That Cellulose by supplying a defective product breached its 

express warranty, and implied warranty of merchantable quality and fitness 

for its intended purpose owned to Graves, T. Anthony Weiler, Weiler Insulation; 

Company and Weiler Thermospray Co. 

13. That Church Schools has sued Graves for damages estimated not 

to exceed $50,000.00. 

WHEREFORE, Your Third Party Plaintiff moves the court to award it a 

judgment against the Third Party Defendants for any sums awarded Church Schools 

from Graves by reason of foregoing and further Graves moves the court to dismiss 

the action against hfm and give judgment against the Third Party Defendants in 

the amount of $50,000.00 or such other lesser amount as shall fully compensate 

Church Schools for Third Party Defendants breaches of contract~warranty and 

negligence. 

T. M. GRAVES CONSTRyCTION, INC. 

By Counsel 
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p.q. 

CERTIFICATE 

I hereby certify that a true copy of the foregoing Third Party Motion 
For Judgment was mailed to Robert N. Pollard, Jr. and Sandy T. Tucker, Attorneys 
for Church Schools in The Diocese of Virginia, c/o Williams, Mullen & .Christian, 
P. 0. Box 1320, Richmond, Virginia 23210, this 2/ day of l_'-//-.<t;-;a,J,h.;,"; 1978. 

'Thamas s. Winston III · ----· 
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1-~.:;-79 

GOOUNI:S OF DEFENSE 'ID THE . 
THIRD-PARI"i l4C1I'ICN FOR JtJIXMl 

This thi:d-party defendant, National Cellulose Corporporation, by counsel, 

for its Grounds of Defense to the Third-Party Motion for Judgnent, canes and states 

the following: 

1. While it is without actual knowledge as to the allegations contained in 

paragraphs ntmlbered 1 and 2 of the Third-Party Motion for Judgment, on infonnatioo 

and belief, it believes same to be true. 

2. It is without knowledge as to the infomation which alleged flowed fran 

Graves to Glave and denies the remaining allegations contained in paragraphs numbered 

3 and 4 of the Third-Party Motioo for Judgment. 

3. It is without knowledge as to the allegations contained in paragraphs 

numbered S, 6 and 7 of the Third-Party Motion for Judgment and, therefore, denies 

same, calling for strict proof thereof. 

4. It denies the allegatioos contained in paragraph numbered 8 of the Third­

Party Motim for Judgment. 

5. It denies that it has supplied any defective products toT. Anthony Weiler, 

Weiler Insulation Canpany and/or !'leiler Thenrospray Co. , and therefore, denies the 

allegations cxntained in paragraph numbered 9 of the Third-Party Motion for Judgment. 

6. It denies the allegaticns contained in paragraph numbered 10 of the 

Third-Party t-Dtion for Judgment. 

7. It denies that it prcxluced any defective product, and therefore, denies 

the allegations a::ntained in paragraph numbered 11 of the Third-Party l1otion for 

Judgment. 

8. It is without knowledge as to the allegations contained in paragrar;>h 

numbered 12 of the Third-Party t-1otion for Judgment, and therefore, denies sane, 

calling for strict proof thereof •. 

9. It specifically denies the allegations contained in paragraph numbered 13 

of the Third-Party Motion for Judgment. 8 



10. . It denies that T. f·t. Graves Construction, Inc. is obligated to plaintiff 

in any manner or ancunt for any cause whatsoever, and therefore, denies that it is 

:>bligated or oould be obligated to the third-party plaintiff herein. 

11. It alleges and charges that the primary action in this case and the 

rh.ird-Party l-Dtion for Judgrrent are both barred by the applicable statute of 

Limitations of the Cattna1wealth of Virginia. 

12. It alleges and charges that the sole proximate cause of plaintiff's - ) 

llleged damages herein was negligence and/or breach of warranties 01 the part of 

>thers for whan in law this third-party defendant could not be resJ?Onsible. 

13. It denies that it is guilty of any negligence whatsoever in the premises 

>r that it has breached any warranty implied by law which might enure to the benefit 

,f T. M. Graves Cmst.ructicn, Inc. and/or plaintiff herein. 

14. This defendant states that had its product been applied in the manner and 

1eans reccJtllelded by the manufacturer t;hat plaintiff \\Ould have sustained no damage 

lerein. 

15. This defendant states that it will_rely upon all defenses lawfully available 

:o it at any trial of this matter and reserves the right to amend this, its Gratmds 

,f Defense to the Third-Party Motion for Judgment at such t.ine as it may be advised. 

WHEREFORE, this third-party defendant nnves the Court for judgment in its behalf 

d th its costs expended herein. 

'rank B. l4i.lller, III 
l. Pierce Rucker, II 
:ands, Anderson, Marks & Miller 
~. 0. Box 1998 
tidmlond, Virginia 23216 

NATIONAL CELU.JIOSE CDRPORATICN 

By Counsel 
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C E R T I F I C A T .E 

I hereby certify on this ~ v day of January, 1979, that a true copy of the 

foregoing Grounds of Defense to the Third-Party Motion for Judgttelt was mailed to 

Robert N. Pollard, Jr. , Esquire and Sandy T. Tucker, Esquire, Williams, Mullens & 

Christian, P. o. Box 1320, Richrrond, Virginia, 23210, counsel for plaintiff: to 

Thanas s. Winston, III, Esquire, P. 0. Box 127, Chesterfield, Virginia, 23832, 

counsel for ~-party plaintiff; to Murray H. Wright, Esquire, 1400 Ross Building, 

Ricfmmd, Virginia, 23219, counsel for Glave, Newman, Anderson & Associates, Inc.; 

and tor~. T. Anthaly Weiler, 8225 Tyndale Road, Ri~d, Virginia. 

~~ .. t.,.·M.._;._, 

:10 



PLEA OF THE STATUTE OF LIMITATIONS 
I 

!: 
I; I! Comes now the third party defendant, National Cellulose 
j' 
ii Corporation, by counsel, and in response to the Amended Third 
'· I! 

Party Motion for Judgment filed by the third party plaintiff, 
jl 
II it states that this amended claim is barred by the applicable 

II Statute of Limitations and moves this Court to dismiss the amended .. 
;j third party claim against it. 
I· 
II 

il DEMURRER 
! ~ 
I 

i: 
I ,. Comes now the third party defendant, National Cellulose ,, 
1 Corporation, by counsel, and states that the Amended Third Party 

I 
1 Motion for Judgment filed· herein does not state a cause of action 
I 

tl. ;; as to it and in support thereof and as its grounds therefor states 
ll :, II as follows: ., 
'· II 

l. There is no duty either in tort or contract between 

il 
I T. M. Graves and Nat~onal Cellulose. 

,I 
'! n .. 

2. Assuming, without admitting, that this action is one for 

II indemnification, there is no basis for indemnification aeither by 
!I 
lf contract or by common law or otherwise. 

11 WHEREFORE, the National Cellulose Corporation moves this 
lj 
~I Court to di~miss the Amended Motion for Judgment against it together 
li il with its costs herein. 

!I· 
II L 

GROUNDS OF DEFENSE 

11 For its Grounds of Defense to the Amended Motion for Judgment, 

i! National Cellulose Corporation, by counsel, adopts its original 
.. 
~~ Grounds of Defense and furthermore denies the allegations of the 

:! additional paragrap~ numbered 9(a) of the Amended Motion for 
I! 
1: Judgment. 

1.1. 



lj 
il 
:! 

!I 
a: 

Respectfully submitted, 

NATIONAL CELLULOSE CORPORATION 

ORIGINAL SIGNED BY 
RICHARD K. BENNETI 

By----------~~--~~------------Counsel 

C E R T I F I C A.T E 

I hereby certify that on this '2 '-1~ of October, 1980, a 

ii ;: true copy of the foregoing Plea of the Statute of Limitations, 
,! 
il r Demurrer, and Grounds of Defense was mailed to Sandy T. Tucker, 
,I 
11 P. o. Box 1320, Richmond, Virginia; Edward F. Parsons, Suite 102, 
.I 

II 2922 Hathaway Road, Richmond, Virginia; Linda L. Royster, Second 

" !i Floor, Massey Building, 4 North 4th Street, Richmond, Virginia; 
h 
11 and to Thomas s. Winston, III, P. o. Box 127, Chesterfield, 

j Virginia. 
I 
I NATIONAL CELLULOSE CORPORATION 

ORIGINAL SIGNED BY 
RICHARD K. BENNET.t 

By----------~~--~~-----------Counsel 
Richard K. Bennett 
Browder, Russell, Morris & Butcher 
1200 Ross Building 
Richmond, Virginia 23219 
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ORDER 

This day came T. M. Graves Construction, Inc., the 

Defendant and Third-Party Plaintiff, by counsel, upon his Motion 

To Amend Third-Party Motion for Judgment after proper notice to 

all parties, and was argued by counsel on October 15, 1980. It 

appearing to the Court that the motion should be granted; 

It is HEREBY ORDERED that the following paragraph be 
1 added to defendant's Third-Party Motion for Judgment. 

I 9A. That National Cellulose Corporation negligently an 

I defectively applied the insulation. 

I The allegation shall be deemed to be denied.by National 

1
1 Cellulose Corporation without further p~eading~ 

II 
!I 
II 
1! II 
I 

! 
I 
I 
1 I ask for this..: / ..- 7 

i .//~h~ z·:~ . 
I .'• ~ / •;?/ T ~ )?{ 

I
ll /$m. -· .:=::::<~~. /']~ . 
. ·Counsel for· Defendant and 

~ Third-Party Plaintiff ,. 
. ------

Seeno..v.A ~ru..tl! 

----:-: /­J-~~ 

ENTER: Jo/ 1>1Bo 

'~~~ 

' 

orp. 

1_3 



ORDER 

This day came plaintiff, Church Schools in the 
•• 
~~Diocese of Virginia, on its Motion to ~end Ad Damnum, and 
!! 
j=was argued by counsel. It appearing to the Court that 

:! such motion is proper and should be granted, it is hereby 

ORDERED that the Motion for Judgment be, and it 

hereby is, amended to request judgment in the amount of 

$55,900 or such other lesser amount as shall fully 

compensate Church Schools for its loss. 

ENTER: 1( I 3 /~ 

JUDGE 

I ask for this: 

Counsel ~rch Schools 

'

Counsel for National Ce~ose Corp. 
'· . 

:t4 



SUMMARY JUDGMENT ORDER 

This day came plaintiff, Church Schools in the 

Diocese of Virginia ("Church Schools") and defendant, T. M. 

Graves Construction, Inc. ("Graves"), and moved the Court 

for entry of summary judgment in favor of Church Schools 

against Graves in the amount of· $55,900. It appearing to 

the Court that the Church Schools and Graves have 

entered into a Stipulation of Facts wherein Graves concedes 

liability to Church Schools in the amount requested and 

consents to entry of judgment, it is hereby 

ORDERED that summary judgment be_, and it hereby 

is, entered against Graves in favor of Church Schools in the 

amount of $55,900. The case will proceed on the remaining 

claims of the parties. 

Jl I J ,g-a , ENTER: 

JUgGE 

We ask for this: 

. 1_5 



CS139051 

~irginia: 
~n tqe C!Iircuit C!Iourl of tfte C!Iit~ of ~icftmond, ~ibision 1, 

7th November 19 80 
THE---------DAY OF--------------------------

CHURCH SCHOOLS IN THE DIOCESE OF VIRGINIA 

v. Case No. B-1418 

T. M. GRAVES CONSTRUCTION, INC. 

v. 

NATIONAL CELLULOSE CORPORATION 

0 R DE R 

Plaintiff 

Defendant and 
Third-Party Plaintiff 

Third-Party Defendant 

This day again came the third-party plaintiff and the· 

third-party defendant by counsel, and came also the jury pursuant 

to their adjournment on yesterday. 

After receiving instructions from the court an~ hearing 
, 

arguments of counsel, the jury retired to their room to consult of 

~heir verdict and after some time returned into court with the 

Eollowing verdict: 

We find for the plaintiff and fix 

damages at $45,000. 

(Signed) Terry L. Brown 
Foreperson 

The third-party defendant by counsel moved to set aside the 

rerdict for reasons stated in the record, which motion was granted 
. -

md to which ruling of the court counsel for the third-party 

,laintiff objected. 

1.6 



It is, therefore, ORDERED that the third-party plaintiff 

1ke nothing and that judgment be entered in favor of the third-party 

!fendant1 

A Copy, 
Toste: 

17 



II. ASSIGNMENTS OF ERROR 

1. The lower court erred in setting aside the 
verdict because it considered only the sufficiency o.f· 
plaintiff's evidence introduced in its case in chief, 
rather than considering all the evidence introduced by 
the parties, and in finding the evidence to be insuf­
ficient to support the verdict. 

2. The lower court erred in set~ing aside the 
verdict because it incorrectly found that National 
Cellulose's alleged negligent set up of equipment was 
beyond the scope of Graves' allegation that National 
Cellulose had "negligently and defectively applied the 
insulation." 

1.8 

·, 



ASSIGNMENTS OF CROSS ERROR 

1. The lower court erred in overruling the Motion to 
Strike the plaintiff's·evidence at the conclusion of the 
plaintiff's case and also at the conclusion of all of the 
evidence. 

2. The lower court erred in overruling the Plea of the 
Statute of Limitations filed on behalf of National 
Cellulose. 



VIRGINIA: IN THE CIRCUI'.r COURT OF THE CITY OF RICH~10UD, 
DIVISION I 

CHURCH SCHOOLS IN THE DIOCESE 
OF VIRGINIA, 

v. 

T. M. GRAVES CONSTRUCTION 
COMPANY, INC. I 

Before: 

) 
) 
) 

Plaintiff, ) 
) 
) 
) 
) 
) 
) 

Defendant. ) 

Case No. 

Honorable t-lillard I. Halker, Judge 
and a jury of seven 

Reported by: 
Mary Ann McGhee 

PROCEEDINGS -

November 6 and 7, 1980 

Richmond, Virginia 

C. Overton Lee 
STENOGRAPH (R) SHORTHAND ~EPORTERS 

MUTUAL. 9UJLDING 

RICHMOI'IO, VIRGINIA 2:3219 

AREA u304J S48·3·7BS 

Qo ,_ . 



2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

Is 

16 

17 

18 

19 

20 

21 

22 

23 

24 

C. OVERTON LEE 
SHORTHAND REPORTI:ItS 

MUTUAL BUILDING 
RICHMOND, VA. 23219 

PLAINTIFF: 

INDEX 

WI'I'NESSES 

William Hobson Murphey, Jr. 

Edwin Cox. :II: I 

'l'homas Anthony Weiler 

William Net11m~ 

Thomas 1-t. Graves (in rebuttal) 

DEFENDANT: 

Marvin Elmer Gif.fin 

Harold Boyer 

Direct 

33 

82. 

9.7 

100 

197 

130 

177 

. PLAINTIFF 1 S EXHIBITS 

Cross Red. Rec. -
·s7. 73, 78 77 

117 

200 

161 

189 193 

For 
No. Description Evid. -
1-9 

10-27 

28 

29 

30 

No. -
1 

Nine Samples. -of ~sulation 7 

Seventeen photoqraphs of the inside of the 
St. Christopher's gymnasium 7 

A hand-drawn diagram 74 

A paper baq containing samples of insulation 91 

A hand-drawn dia9ram lOS 

DEFENDANT'S EXHIBITS 

Description 

A summary of expenses for Marvin Giffin 

For 
Evid. 

134 

-.; ... :, 



2 

3 

4 

5 

6 

7 

8 

9 

10 ° 

t2 

13 

14 

1!5 

16 

t7 

t.8 

19 

20 

21 

22 

23 

24 

C. OVERTON LEE 
SHORTHANO IU.PORTERS 

MUTUAL BUILDING 
RICHMOND, VA. 23219 

No. -
DEF!l~DANT'S EXHIBITS (Con'd) 

Description 

2 A two-page document showing proqress of the 
St. Christopher's job 

3 A National Cellulose application manual 

22 

For 
Evid. 

142 

196 



C. OVERTON LEE 
SHCRTHA~= A£PORTERS 
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Trial proceedings when heard on November 6 and 7, 

2 1980, before Honorable Willard I. Walker, Judge, and a jury of 

3 seven, in ·the Circuit Court of the City of Richmond, Virginia, 

~ Division I. 
~--~ 

5 

s Appearances: 

7 WILLIAMS, MULLEN 1 CHRISTIAN 1 POLL1t.RD & GRAY 
By: S~~DY T. TUCKER, ESQ., 

a attorney, of counsel for the plaintiff 

9 BROt~~JDER, RUSSELL, LITTLE, MORRIS & BUTCHER 
By: RICHARD K. BENNETT I ESQ. I 

to attorney, of counsel for the defendant 

11 

12 

t3 THE COURT: Just keep the jury out \L~til I know 

t4 they are all here and ready to go. 
. . 

ts Did you-all come to any resolution ·about the 

1s status of Weile-r? 

1? ~m. TUCKER: Yes, sir. 

18 MR. BENNETT: I think we are aqreed that we can 

19 
tell the jury what the situation is, that they have conceded 

2o to a judgment and that W:!±ler has gone bankrupt. 

21 
THF. COURT: All right, then, I will tell the jury. 

You-all don't have to worry about it. 

23 
MR. BENNETT: I do want to emphasize that this 

24 
doesn't end the action against weiler. As I understand it, it 

23 
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3 

merely stays it until some later date they can get relief from 

2 the stay. 

3 THE COURT: I will explain to ~ exactly what 

4 is qoinq on. I don't think it hurt~. anythinq for them to know. 

5 As a matter of fact, it may be a whole lot better for them to 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

know than to ~nder what in the world is going on. ,_.he case 

is still styled Church Schools v. Graves. It would leave a lot 

of questions in the mind of the jury if we pretended that the 

case is something that it is not. 

Any other preliminary matters, qentlemen? All 

the Orders except Mr. Bennett's Order have been entered. 

MR. BEnNETT: Did you get the Order substituting 

Mr. ~ucker as counsel? 

'!'HE COURT: I did. All those bave been entered. 

· MR. 'l'OCRER: Judqe,. we have some samples here 

that we have aqreed to stipulate came from the building in 

various areas of the building. Would you like to go ahead and 

pre-mark those? 

THE COURT: Miqht as well, anything we can do to 

save time. Have you exchanged photoqraphs? 

MR. TUCKER: Yes, sir. He has taken a look at 

them. I have picked out the ones that I plan to ask Mr. Newman 

about. 

MR. BENNETT: Do you want to go ahead and mark 
·(')4 

6.o 
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these? 

4 

MR. TUCKER: There are a lot of duplicates. 

THE COURT: Don't use a lot of duplicates. 

4 MR. TUCKER: What I meant was I have taken out the. 

5 duplicates. I would like to go ahead and number them. Some of 

6 them already have numbers. 

7 THE COURT: llow many do you have? 

8 MR. TUCKER: Nine. 

9 THE COURT: Nine of them? 

10 MR. BElmET'l': Sandy, just so I will understand, 

11 you are numbering these bays 1 through ll: is that right, the 

12 east end of the building, and then move west toward the old 

13 unit? 

14 MR. TUCKER: He did the number !rig, Bill Henry did 

1s the numbering. I assume he will explain that. I will have him 

te explain it. 

17 THE COURT: Here you go. How many photographs? 

18 MR. TUCKER: Eighteen. We have got nine samples. 

19 THE COURT: Do you have any exhibits, Mr. Bennett, 

20 that we· want to get cleared up now? 

21 MR. BENNETT: I don't think so, at this time, 

22 Your Honor. We have our application manual, which is rather 

23 larqe. We are only going to use a few pages out of it, but I 

24 have qot it all toqether. I don't know if we will get that. 
25 
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THE COURT: Okay. Are counsel for the parties 

aqreed to the admissibility of these, or agreed to marking these 

for identification? 

MR. BENNETT: I have agreed those are samples 

taken from the building in various locations at various times. 

THE COURT: Exhibits 1 through 9 are agreed to be 

7 samples of product taken from the building at various locations. 

a And where they were taken from will be established from the 

9 evidence. 

to MR. TUCKER: I think we can stipulate, Judge, as 

11 to where seven 9f them came from. We have aqreed as to that. 

1 2 The other two , I thirik we can • 

13 THE COURT: Which seven? 

14 MR. TUCKER: The first seven. 

15 THE COURT: Is that true, Mr. Bennett? 

16 MR. BENNETT: Yes, they were taken by Bill 

11 Newman, and he drew a sketch at the time, and he has numbered 

te the bays of this building. I just want to make sure that we 

19 don't get the numbering reversed. 

20 THE COURT: Is that going to come in? 

21 MR. TUCKER: Yes. 

22 MR. BENNETT: So I have no problem with any of 

23 that. 

24 THE COURT: Defendant doesn't object to, once the 

26 
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sketch is in, to the fact that the first seven are as came from 

2 the locations shown in the sketch. B and 9 will have to be 

3 established as to location; is that correct? 

4 !rm. BENNETT: Yes. 

MR. TUCKER: Well, I don't kno\-1 that I am going 

e to be able to establish the precise location other than to say 

7 that they came from the building. 

8 THE COURT: That is not stipulated, at this point. 

9 10 through 27 are various photographs taken of 

to the inside of the gymnasium belonging to Church Schools and are 

11 being received, Mr. Bennett, without objection as to the 

12 authenticity. These are pictures taken of it. 

13 MR. BENNETT: Yes, they were taken a few weeks 

14 ago •. 

15 . THE COURT: With the understanding these pictures 

16 were taken within the last several weeks. And also on these 

,, pictures, I have noticed some marking. I guess there is no 

1e problem with that, Mr. Bennett. 

19 MR. BENNETT: I am somewhat confused about which 

2o end of the building they start at. 

2l THE COURT: They will be established by the 

22 witness in the case. 

23 MR. TUCKER: Right, right. 

24 TilE COURT: Okay. 
27 
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·-----·---·· --------------. 

(Nine samples of insulation were marked 

PLAn~TIFF'S EXHIBITS 1 through 9 and received in 

evidence.) 

.-:" 
(Seventeen photographs of the inside of 

the gymnasium were marked PLAINTIFF'S EXHIBITS 10 

through 27 and received in evidence.) 

MR. BENNETT: Judge, I.think it would help us in 

this case if we could agree as to how we referred to this 

building. I have been talkinq about the west end of the 

buildinq beinq the end next to the old gymnasium. 

THE COURT: That's not qoinq to help the jury 

any, because they are not seeing any old gymnasium in these 

pictures. 

MR •. BENNETT: l~o, but if we can establish, you 

know, bay 1 is the west end, or bay 11 is the west end, that is 

what I am saying. That is what I am somewhat confused about. 

THE COURT: It might help. I am looking down, atj 

19 this point, with nwnbers on the columns or beams at 1, 2, 3, 

2 0 4, 5, 6. Is that considered one end of the buildinq? 

21 MR. TUCKER: Do you want to make some stipulation 

22 that this is the old gymnasium over here, that this is 

23 st. Christopher's Lane? 

24 MR. BENNETT: Right. 



2 

3 

4 

5 

6 

C. OVERTON LEE 
S'iOATHANO R£P0PT£RS 

MUTUAL BUILDING 
RICHMOND, VA. 23219 

too botched 

MR. 

MR. 

MR. 

MR. 

up. 

THE 

8 
·---------------·------------------

TUCRER: That this is Patterson Avenue? 

BENNETT: Yes. 

TUCKER: can I write it on here? 

BENNETT: Put "Old Gymnasium" so we won't qet 

COURT: You have got numbered on the other 

7 end l, 2, 3, 4, also, or do they start at 13? Or have you 

a taken pictures of the other end? 

9 MR. BENNETT: No • 

10 THE COURT: All I see is 1, 2, 3, 4, 5, 6, 7, 8, 

,, 9, 10, 11 in numbers. It all appears one end from left to 

12 right. 

13 MR. BEt{NETT: No, that is the long side of the 

1 4 building. 

15 THE COURT: Okay. And what are your letters? 

16 Are they the other side, or the end? 

17 MR. TUCKER: The end. 

18 THE COURT: That is the end? 

19 MR. BENNETT: I am confused. Does it go up to 

20 12 or 11? 

21 THE COURT: I thought it said 12. Maybe it 

22 didn't. Maybe you are right. No, it goes to 12. 

23 MR. BENNETT: The drawings have ll on it. 

24 MR. TUCKER: He can explain the discrepancy. 

29 
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selves,. 

9 

THE COURT: 12 is the corner and l is a corner. 

MR. BENNETT: He is numbering the beams them-

THE COURT: The bays would be 11, the beams are 

12, so we are only taking one side and one end, not taking the 

other side. There is no other number sequence besides this 

1, 2, 3, 4, 5, 6 through 12. 

MR. TUCKER: It goes all the way across. 

THE COURT: I understand. But when we look at 

the pictures, we are looking down at one end of the building, 

not at the other end.. Or are we? 

MR. BENNETT: In other words, you are looking, as 

13 I understand 

14 THE COURT: Where is the jury? 

15 JURY OFFICER: They are all here, sir. 

16 THE COURT: They are here? 

17 JURY OFFICER: Yes, sir. 

18 THE COURT: Well; I am not sure we are looking at 

1e the same thing. I am really not sure these pictures are showing 

· 20 the same. ·Are these showing the same end? I think not. 

21 MR. BEltNETT: That is qenerally the middle. 

22 THE COURT: Well, I mean, are they looking toward 

2:; the same side, not to the other side? 

24 ~~. BENNETT: I have no way of knowing. 

..... "· 
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TUE COURT: Looks like a world of difference 

2 J between the ceilings between 5 .and 6 here and 5 and 6 here. 

10 

3 Well, we can't see as well. You-all have just got to explain 

4 to the jury. 

5 What I am asking is: Have you got the camera 

s focusing toward different sides of the building? 

7 MR. 'rUCKER: I believe they are. 

8 THE COURT: Then that could be, I suppose, the 

s side. That is pretty much the same. 

10 MR. TUCKER: Yes, sir. 

1\ MR. BENNETT: Of course, the insulation isn 1 t 

12 falling off. 

13 THE COURT: That' s what I unc;iersta.'ld. we 11, 

1-4 _you will have to establish that. These photographs are 

1s received without proof of who took them, with the understanding 

1s that they were taken within the last several weeks. Is that 

17 right? 

18 MR. BENNETT: Yes, sir. 

19 MR. TUCKER: Yes, sir. 

-20 -TilE COUR~: .Put these out on the table. All right, 

21 let's bring the jury in. 

22 
(The trial of the case was convened at 

2:3 
10:30 a.m., November 6, 1980.) 

24 
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(The reporter was sworn; the jury was 

impaneled and sworn.) 

'!'BE COURT: I have a few more preliminary 

instructions to you, then I will be through, pretty much, 

11 

exce~t for ruling on legal matters, and counsel will take over 

the case. 

Your function in the trial of this case is to 

.reach a verdict that is based solely on the evidence and the 

instructions of law, which I will qive you after the evidence 

has all been presented. You are the triers of the facts. You 

are to decide, after considering all the evidence presented~ 

what happened, what the facts are, and you are to apply the 

facts as you find.to the instructions of law. 

You should use your -common sens~ ·in c.onsider~q 

the evidence, and you may draw .reasonable in:ferences from the 

evidence. My function as Judqe is to preside over the qial, 

rule on points of law, and to instruct you on the law. It is 

your responsibility, you and I, to see that this case· is 

decided in accordance with the facts and the law. 

To beqin the case, the lawyers may make an 

opening statement. I am confident they will. In this opening 

statement, lawyers may tell you what they expect the evidence 

to be, a prediction of the evidence, if you wi~l, a preview. 

This should help you to understand the evidence as it is 
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presented through the witnesses later and make you aware of 

12 

2 conflicts and differences that may arise in the testimony. But 

3 what the lawyers say is not evidence. You must not consider it 

4 as evidence. 

5 After the opening statement, you will hear and 

e see evidence. It will come to you in the form of exhibits, 

7 pictures, samples, and, of course, the sworn testimony of 

a witnesses on the st~~d. The only evidence you may consider in 

s reaching a verdict is what comes from·witnesses who testify 

10 before you or by depositions, from any exhibits presented, 

11 and/or from stipulations of counsel. If there is a stipulation, 

12 it will be explained to you when it is presented. 

13 Each witness will be examined by the lawyer who 

t4 calls him and may then be cross-examined by the lawyer for the 

15 other side. During the questioning of the witness, one la,yer 

ts may object to a question asked by the other. You must not 

'' consider this as an effort to keep something from you. It is 

•• 
te the duty of a lawyer to object to a question at times if he 

19 believes it violates the rules of evidence. And it is my duty 

20 to rule upon such objections. 

21 This case, like all cases, must be tried in 

22 accordance with the rules of evidence which have been developed 

23 over many years. These rules of evidence control what can be 

24 presented to a jury. Their purpose is to protect the fairness 

33 
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and accuracy of the fact-finding process in which you are 

2 enqaqed. Therefore, do not concern yourselves with ~~Y 

3 objection or hold it against the side making the objection. 

13 

4 There are certain types of evidence, ladies and gentlemen, that 

5 we have decided, over the years, is ju~t stmply unreliable, and 

e we don't let that evidence in. one example of that, which I am 

7 sure you have heard about in. your lifetime, is an objection 

s based on hearsay. The witness on the stand doesn • t really know, 

.9 he is saying what somebody else told him. And ofttimes that is 

10 found to be objectionable, not always, because there are about 

11 ninety-seven exceptions to the hearsay rule. But, anyway, we 

12 will get to that. And that is my function, not for you to 

13 worry about. 

14 If something comes into the case inadvertently, 

15 and I tell you to disregard it, to strike it from the record, 

16 you must try to strike it from your mind as well. You aren't 

17 to consider evidence that you have been told to disregard. You 

18 are the persons who have to decide what the facts are. If, 

19 while the witness is on the stand, you are unsure or uncertain 

·20 as to what he said, or if you have any question relating to the 

21 case which you think he may be able to answer, you may ask a 

22 
question. But I suggest that you .wait until the lawyers have 

23 completed their questioning of the witness before you ask your 

24 question, because they may ask the same question. Let them run 
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the case, if you can. But, if you have a burning problem, I 

2 will be glad to hear from you. If you do have a question when 

3 the lawyers have finished, let me know by raisi~g your hand, 

4 and I will see whether or'not the question can be asked. 

s Please listen closely to each witness. 

s Ordinarily, a witness will not be recalled to the stand simply 

7 because you missed something he said or did not say, or you 

a didn't understand what he said. You are goinq to hear the 

9 evidence once, and that is all. 

10 After all the evidence has been presented, then 

11 the instructions on the law will be curtailed. You will then 

12 return to the Courtroom, I will read the instructions to you. 

13 After I read the instructions, the lawyers make their closing 

t4 arguments. In their closing arguments, the lawyers will refer 

1s -to the evidence you have heard. But, here again, what ~ey. say 

16 is not evidence. Their statements are only their recollection 

,, of the evidence, and your recollection governs. 

1e There will be·an occasional.recess during -the· 

19 trial. Probably I will take one in about an hour or so, unless 

20 somebody needs one in the meantime. During these recesses, you 

21 must not discuss this case with anyone, including your fellow 

22 jurors. It isn't time, then, to start talking to each other 

23 about the case. You should not go to the scene or make any 

24 independent investiqation or receive any information about the 

35 
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case on radio, television, or newspaper. You have got to be 

15 

objective, and you have qot to be open-minded on the case at 

that time. Please keep an open mind as the evidence is 

presented. Remember, your job is to reach a verdict only after 

you have heard all the evidence, the facts of law, and the 

final arguments of the lawyers. When you retire to the jury 

room after the case has been submitted to you, you should first 

select a foreman, and then exchange your views on the case with 

other jurors fully and openly. This is the only time you start 

doinq that, start talkinq about the case, when you are in the 

jury room after the whole case has been completed. All jurors 

should have the benefit of hearing the views and observations 

of all other members of the jury. Your verdict must be 

unanimous. The faithful and proper performance by you of your 

duties is vital to the administration of justice, and I ask 

your complete attention to the case as it is presented. 

Opening statements, Mr. Tucker? 

MR. TUCKER: I would like to move to exclude the 

witnesses. 

THE COURT: Will all pe~sons who are qoinq to 

testify in this case, including the parties or the corporate 

representatives, please come forward at this time and be sworn? 

Do you-all have witnesses under subpoena who aren't here now 

that you expect to come later? 

36 
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MR. TUCKER: I have one. 

2 THE COURT: You will have to assist the Court in 

3 trying to see that the person doesn 1 t come into the Courtroom • . :. 
4 Arrange yourselves so that you can see me and I 

5 can see you. 

6 

(All witnesses were sworn.) 
7 

a THE COURT: Most people, except for Mr.· Graves 

9 and Mr. Boyer, who are witnesses, will have to remain outside 

to until you are called. Gentlemen, don't let anyone talk to you 

11 about what they said in here, and don't talk to anyone when you 

12 leave about what you said in here. That is why you are being 

13 separated. Thank you very much. 

14 MR. BENlmTT: Judqe, he has one other witness 

15 who is in the hall. Do you want to swear him now? 

16 THE COURT: No, leave him out there and instruct 

11 him he is separated and is not -- we will swear him when he 

ta comes in. 

1s )~mbers of the jury, if I don't take a recess 

2o soon enough for your needs, you let me know. we are not down 

21 

22 

23 

24 

here to p~ish you, so if you have a probl~m, I will be glad 

to hear about it, and we can always take a break anytime you 

need it, no problem. 

Mr. Tucker? 
37 
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MR. TUCRER: ~hank you, Judge. 

Good morning. I am Sandy Tucker. .I have already 

3 been introduced ·to you. Mr. Winston and I, seated here, 

4 represent '!'. M. Graves, who is at the end of the counsel. table .. -~ 

5 there, and his company, who was the general contractor for_ the 

6 construction of a field house, or a large gymnasiunt at 

7 St. Christopher's School in Richmond back in 1975. 

a THE COURT: Mr. Tucker, let me tell you this. 

9 You may start all over again, but I want to do two things.· 

10 
One o£ them is you-all are not assigned to those seats. If 

11 
you don't like where you are, you can move. If you would 

12 
rather be somewhere else, you may move. The other rule is the 

13 
two-hand touch rule, and you are twenty feet too far away from 

14 
the lecturn. 

15 MR. 'l'UCKER: I beg your pardon~ 

. ·16 Mr. Graves, as you have heard the Judge _tell you, 

17 
has already admitted that he is responsible in some way for what 

1.8 
has happened at the ~t. Christopher's field house. And what has 

19 
happened is that the insulation in that buildinq has come out 

20 
over a period of time since it was constructed, that is, 

21 
beqinning in about 1976 up until today. 'l'his insulation 

22 
continues to fall. And what we are talking about here is a 

23 
field house. And l~U can imagine a larqe gymnasium. And you 

24 
will see it later. But, this is a gymnasium with.insulation 

38 
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that is not hidden, but it is out in the open view. You can 

18 

2 see it, and it is sprayed up there in such a manner that it is 

3 supposed to.·stick to the surface of the ceiling, and it is 

4 ·supposed to be one inch thick. You will see it. It is a blue-

5 qreen color, largely. 

6 Now, thi~ insulation, of course, was not put up 

7 by Mr. Graves himself. Mr. Graves was the qeneral contractor 

8 on the job. That's just what it means. If you have ever had 

s anything constructed, a house constructed, you know there was a 

to general contractor who agrees with the owner to build the 

11 buildiriq, and he doesn't know how to do all the various aspects 

12 of building the building, usually, so he will go out and he will 

13 get other people to come in and do the various specialty work, 

t4 like an el_ectrician, like plumbing, like insu·lation. In this 

·1s instance, he went out and he contracted with veiler Insulatior, 
•• "'!, 

16 C~mpany to do th~ in~ula~~on. 

17 Now, l.-ldler Insulation Compan~t 1 you will find, is 

18 a local organization. And what they were were applicators for 

19 a corporation that is the defendant in this case, which is 

20 National Cellulose Corporation. This is a Texas corporation, 

21 and they manufacture the insulation that goes up. They 

22 ·manufacture the glue. They sell the machinery ~1at is used to 

23 put up the glue. They instruct the applicators as to how it is 

24 put up, and you will see, I believe, really, they control the 

39 
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entire process of the application of this insulation. tiow, 

we have determined, and the evidence will show, that what is 

wronq with the insulation that was put up there is one thing, 

and that is there wasn•t enough glue in it. It is very stmple. 

We have employed an expert chemical engineer and chemist who 

I has been out there, who has taken samples, who has run various 
I 

I 

I tests. And all these tests you will hear about. But the 

I bottom line is very simply there is just not enough glue in the 

i 

I 
I. 

insulation to hold it on. 

·· And what we are tryinq to determine today, and 

I what you ladies and. qentlemen ,.·will be asked to determine, is 

t whether National Cellulose Corporation bears the responsibility 

for the lack of glue in this insulation. Now, that is what we 

are going to be talking about, who is responsible for the lack 

of glue. 

Now, the evidence is qoinq to show you that even 

thouqh Mr. Graves contracted with ~er Insulation Company for 

this job, that the W:rller Insulation crew that was out there was 

a qreen crew, that they had not been National Cellulose 

applicators very long, and that they advised National Cellulose 

of this job and the size of this job because this job was 

larger than any one that they had had thus far. 

National Cellulose sent down to Richmond its own 

instructor, trainer, manager, what have you. His name is 

0 
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Marvin Giffin, and he is going to be here and called by National 

Cellulose today. But this is a man who is a National sales 

employee who came to Richmond and who stayed here for one week 

when this job qot underway. .And you will hear the for.eman on 

this job, Mr. Bill Murphey, who worked for Weiler at the time, ·1 

tell you that Mr. Giffin came down, and he instructed them as to 

every particular of this job concerning what should go up there, 

how it should qo up, and·the angle it should go up, the 

distance from the ceiling that it should be sprayed. And 

Mr. Giffin himself actually got up there and sprayed a portion 

of this building. 

Mr. Murphey is further going to tell you that 

everything that was done thereafter as far as the amount of 

glue that was_put up in this insulation was ·done in accordance 
.. . .. . .. . 

with the way Mr. Giffin,, the National Cellulose Corporation 

employee, told him to do it. And, .based_on that evidence and 

the fact that there is not enough qlue up there, and the 

reason it is cominq down is because it is not enough glue, 

Mr. Graves is going to ask you to find that it is not he who is 

primarily responsible for the fact that this insulation is 

falling off the ceilinq and the fact that there is not enough 

glue there, but it is the primary responsibility of National 

Cellulose Corporation, the people who manufacture the fiber, 

the people who manufacture or distribute this glue, the people 

41. 
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I who distribute and sell this machinery, and the people who sent 

Mr. Giffin down and told these qreen people who really are not 

schooled as yet in the application of this insulation how to 

put it up, and ~ticul~rly how much glue to put into this 

insulation that goes up. 

And let me tell you a lit~le bit about that. 

7 The way this insulation goes up is it comes separately. There 
I 
I 

a I is fiber; there are bags of fiber that comes separate from 

s anything else, and there is glue that comes separately. The 

10 qlue comes in bags, and it has to be mixed with a certain 

11 percentaqe of water. '!'hen that glue and that fiber are put 

12 together by a machine and sprayed up onto the ceiling. And 

13 they are put together in proportions, and these proportions. 

t4 have been worked out by National Cellulose eorporation. And 

1s they determine what proportion it is supposed to be mixed · 

1s toqether in, .and they advi_sed Mr. Murphey and his crew as to 

11 what proportion it should be in. Those proportions are mixed 

1e together. It goes up on the ceiling. And if they are mixed 

19 in the right proportions, they will stay up there, that 

20 insulation will stick and it will adhere and it will insula~e 

21 just as it is supposed to do. 

22 But the· problem with this insulation was there 

23 was not enough glue. And National Cellulose is goinq to tell 

24 you in its evidence and its argument that they are not 

42 
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responsible for that, weiler is responsible, Mr. Graves is 

22 

2 responsible, t:1e architect is responsible, anybody is 

3 responsible but them. 

4 

5 

6 

7 

8 

9 

11 

12 

13 

14 

. 15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

We are going to ask you to·find that .it.~~ they 

who determined how much glue was supposed to go up there, who 

instructed these people as to how much glue was supposed to go 

up there, "tho set the machine to make sure the amount of glue 

was going up there that ~~. Giffin wanted to go in there, ~~d 

that he left, Mr. Giffin· left town, the job continued, and that 

these people who worked for wei1er continued to put this 

insulation up with the amount of glue that Mr. Giffin' had told 

them to put up there. 

~~d if you find, as I believe you will, that this 

stuff is coming down because there is not enough glue, and if 

you further find that there is not ~~ouqh glue_ up there because 

National Cellulose determined hQw m~cn glue would go into, this 

mixture, then we are going to ask you to find that this liabil-

ity that Mr. Graves has conceded that he is technically 

responsible for because of his contract should be passed on to 

National Cellulose Corporation who, we believe the evidence will 

show, are the primary ones who are responsible for this fault. 

Now, the evidence is going to show we have qone 

out with various people, and we have gotten estimates as to how 

much it is going to cost to take all this defective insulation 
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down and to respray it with one inch of cellulose insulation 

-that is mixed properly. The evidence is going to be that we 

have had various estimates over a period of time, over the last 

several years, as a matter of fact. And, as you can imagine, 

with any other building cost, each one of those esttmates has I 
qone up. The most recent estimates we have, the evidence will 

be, are in the neighborhood of approximately $55,000.00. Now, I 
the judq.ment that has been entered against Mr. Graves is for 

$55,900.00, which is the highest esttmate that we have 

received -- that Church Schools, anyway, has received, for the 

repair and respraying of this ceiling. And we are going to ask I 
you to find that National Cellulose should be paying that amoun~ 

of money for the repair and for t~1e resprayinq rather than 

Mr. Graves or rather than anybody else, because they are 

primarily at fault. 

THE COURT: Mr. Bennett? 

MR. BENNETT: If it please the Court, ladies and 

18 gentlemen, the Court has told you my name is Dick Bennett. I 

19 am here representing National Cellulose Corporation, and I 

20 would like to get one thing straight right at the beginning. 

21 Just because National Cellulose is·a corporation and it has got 

22 the name National in it doesn't mean they have got all the 

23 money in the world. It is a good company, and it is not a 

24 small company, but it is not the biggest company in the world, 
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either. 

24 

2 I would like to take just a few minutes to get 

3 ~~e· players straight, because Mr. Tucker has been talking about 

4 Mr. Graves as if Mr. Graves personally has consented to this 

5 judgment. That is not the case. T. M. Graves Construction 

6 Company, the qeneral contractor for this entire job, which cost 

7 some $500,000.00, has consented to a judq.ment for $55,900.00, 

a something in that neiqhborhood. 

9 Now, in turn, T. M. Graves turned around and sued 

10 weller· Insulation Company. And W::dler Insulation Company -- let '·s 

11 qet this straight -- is the local contractor on this job. They 

12 subcontracted the insulation work, and their contract said that 

13 .they would come in and spray on an inch of this spray-on 

14 insulation. And they further warranted that it would stay. 

15 They are the people that put it up. National Cellulose is the 

16 

17 

18 

19 

20 

21 

22 

23 

24 

company that makes this fiber and makes the qlue and sells it 

to everybody around the country so that they can put it up. It 

is kind of like this rolled~n insulation that you miqht put in 

your attic. There is a biq company that makes it and sells it 

to a local company, and the local company will come out and put 

it in. There are two separate operations, two s·eparate 

companies. They have nothing to do·with each other except 

that they do business together. And Mr. Tucker is trying to 

leave you with the impression we came in and put this stuff up 
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there, and it is just not the case. Now, as part of our 

2 product, we want to try to assure that the people in the field 

3 are going to do it right, that the 'rony Weilers, the Weiler 

4 ~sulation COmpani~s are goinq to do it right. And we had a 

s man at the time by the name of Marvin Giffin who had been. in 

6 this business for about 15 years who .was very experienced, and 

7 we would send him around the country to the various jobs. And 

8 f.!arvin did come to Richmond in June of 1975, and he was here 

9 

10 

11 

12 

13 

. 14 

16 

17 

18 

19 

20 

21 

22 

23 

for four days, from June 16th, I think it was, a Monday. He 

came in Monday niqbt·, and he worked with Weiler Insulation 

people until Friday at noon, and then he left. 

Now, this was riqht at the beginning of the spray-

up of this insulation. And. the evidence will be that there is 

approximately 50,000 square feet of insulation in this buil.dinq • 

And, while Mr. Giffin ·was ~re, he helped the men set up the 

job. Be· trained them, and they actually spray~d ~ut 3, 000 

square feet while he was here tn Richmond. Be left. 

National Cellulose has no responsibility for 

sprayinq up this entire job. '!'hat .is not our function. we sell 

the products, and we try to take steps to assure that weiler 

Insulation will do the job right. But we obviously cannot be 

responsible for things that happen after we leave. 

Now, the evidence will be that Weiler proceeded to 

finish this job and sprayed from aP£6oximately June 19 or 
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June 20 until sometime in July, probably July 20, a fairly long 

2 period of time. And, again, we have got 50,000 square feet of 

3 insulation that had to be sprayed up there. 

4 Now, the evidence in this case. will be that a lot 
· ...• 

s of this insulation has failed. There is no question about that.! 
I 

s You will see pictures of the building,_ and it is a terrible 

7 . job. And there is no dispute about that. The dispute comes in 

a trying to put it back on National Cellulose. I think you can 

9 appreciate from what the Court has told you why they are trying • 

10 to do that. wei.ler Insulation Company filed bankruptcy yester-

11 day, and this case was proceeding along, and it looked 1 ike it 

12 was obvious that ·weller Insulation Company was the culprit. And 

13 you can draw your own conclusions as to why they had to file 

14 bankruptcy. But the mere fact that they aren't here and avail-

1s able to pay this does not mean that you. just look to the next 

1s quy and drop it on them. 

, 7 Now, we are going to have a lot of evidence 

18 today. And this spray-on insulation at first sounds sort of 

19 simple, but it is really a fairly complex operation. And I 

20 didn't understand it when I started this case. And I think I 
·..; 

21 understand about half of it. But we have qot people who are 

22 from National Cellulose. And this is Harold B:>yer. He is the 

23 Vice-President, and he is the technical man from National 

24 Cellulose. He will be able to explain to you about this 
47 
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insulation. But the most important witness in this case is 

qoing to be Marvin Giffin, who is the man who is the field 

27 

3 
· . ·'eXpert for 1-Tational Cellulose. And he has been in the business 

4 for a couple of years and has ·traveled all around this country 

5 and Europe spraying R-13. 

6 Now, if you want to assume that he doesn't know 

7 what he is doing, then that is one thing. But I think you will 

8 find, when he testifies, that he is very knowledgeable about 

9 the field application of this product. And it is very 

10 important, because the evidence will show you at the end of 
. ; 

1 ' this case that there are any number of ways that·weiler 

12 Insulation Company could have gone wrong. 

13 Basically, we have got two components. One is a 

14 . fiber. And we have got some samples of the finished product 
:. ' 

IS that has fallen off. But the fiber comes in 35-pound.bags • 

16 . t.t'he £iber is nothinq maqic. As I understand it,· it is basicall 

17 ground up paper and a lot of old newsprint that has been 

18 processed and shredded into real fine little shreds. Then they 

19 treat it with some chemicals to make it not burn. That is one 

20 part of it.· That is the fiber. 

21 The second part we will call glue. Some people 

22 may call it adhesive, some people may call it emulsion. It is 

23 qlue, and it comes in 55-gallon drums. They are probably about 

24 the size of this thing. And it comes in a concentrated form. 

48 
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And you must take the 55-gallon drum and mix it, three and a 

half parts of water to one part glue. 

Now, the way the men in the field do this is 

that they know for a 55-gallon drum, I think it is, we need 

12 gallons of this concentrated adhesive in this 55-qallon 

e drum, and you fill it up with water. That gives you the 

7 proper mixture. 

28 

a Now, how does this stuff get up onto the ceiling? 

9 You have got two machines. And this is where I don't want to 

10 lose you, but I think it is important that you try to under-

11 stand this process, because there is no way you can decide how 

12 this went wrong unless you do understand it. One machine is 

13 referred to as a blower machine. That machine takes these 

14 35-pound baqs of f~ber and chops it up some m~re ~d blows it 

1s up through a biq tube up to a nozzle. That is how the fiber 

16 qets up there. The qlue, on the other hand, is mixed up, and 

17 it is in the big drum. And you have qot a qlue pump. Now, 

te the glue pump has a hose that comes off and goes into the glue 

19 drum. That pump is the second machine. That will be referred 

20 to as the glue pump.· That pump sucks up the glue, and it has 

21 got a feature on it that it really sucks out about three times 

22 more than it needs, so it has got a return line that goes back 

23 into the drum for the glue that you don't need. But,_ in any 

24 case, it sucks the glue out of the drum, and that goes up 

49 
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through a separate hose to a nozzle. And the glue and the 

2 fiber are shot out of this nozzle tilrough special jets and 

3 special openings, and they mix in midair, and they come 

4 toqether and they stick on· the ceiling, or wherever you want to 

5 spray. 

s Now, you can see just from that brief descrip-

7 tion of this process that there are·any number of ways that 

a this can qo wronq. And National Cellulose is experienced, and 

9 Marvin Giffin is experienced in how to do this, and he knows 

10 how to do it. He has been doing it for 15 years, and he 

11 doesn't have the type of problems that St. Christopher's has. 

12 Mr. Weiler·, on the other hand, got in this business 

13 probably, the evidence will show, sometime in the early '70s 

14 for a competitor of K-13. That is the only thing I don't 

15 think I have told you. 

ts Our product is referred to very often as K-13, 

17 and that has no special meaning. It is just a brand name. 

te Mr. WS!iler got into this type of business in the 

19 early '70s, the spray-on insulation business, and was a local 

20 d;stributor for a company called Thermo Corporation. That is 

21 another spray-on insulation, has nothing to do with National 

22 Cellulose. But it is similar. He worked with them for several 

23 years. Then, in 1973, he signed an agreement with National 

24 Cellulose to be their local distributor and to use their 
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30 

And, since 1973, he had done any number of jobs 

2 with K-13. And the evidence will be, on other jobs, that they 

4 

5 

sprayed it, and it didn't have any problem. 

Now, why they ~~ a problem on this job will 

become apparent when you hear the evidence from ~~. Giffin 

s about what happened while he was here in Richmond. ·And you 

7 will hear a number of possibilities as to how they go wrong. 

a But, basically, what the evidence will show you is that some-

9 time in the middle of this job, Mr. Weiler ran out of glue. 

10 And, being in the middle of a big job and having responsibili-

11 ties to get it finished, he went up to ano~~er company and 

12 bought another type of glue. And it is called Fuller. Now, we 

13 don't know what Fuller· is. we know it is a qlue, but we have 

t4 never tried. it with our product. we don't kriow what will happen 
. . 

15 if you spray it up there. But it is evident from looking at 

16 this building what happened. Tha~ is one way that he probably 

,, went wrong. 

te Another way was his men were not terribly 

19 experienced. ne had one_applicator quit in the middle of the 

20 job. 

21 We know that you have to take the glue from a 

22 
concentrated state and mix it so that you can spray it up. 

23 The man mixing the glue is very important, because he has got 

24 to put enough water in it. You can't put too much water in it. 
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I 
If he puts too much water in it, you are going to get exactly I 

what we have got here, a low glue-to-fiber ratio. And all that\ 

means is it doesn't have enough glue in it to stick it up to l 
the ceiling for very long. It will stick as soon as you blow I 
it, it eventually is going to fall. 

Well, there are several other possibilities as 

to how they went wronq. And the fact of the matter is no one 

is going to be able to tell you exactly what they did, because 

no one is going to be here that was there for the entire job. 

Marvin Giffin was there for four days, and he has come from 

Colorado yesterday and has qone to the building and remembers 

l 
I 

I 
I 
I 

I 
! 

12 exactly what he did while he was there. And he prepared a 

13 handwritten report. And the importance of that handwritten 

14 report will become apparent, because on it he recorded exactly 

15 how much fiber they were blowing while he was there , and 

.16 exactly the.p~essures that he had on his glue pump and at his 

17 nozzles. 

18 Now, all of these thinqs, you will see from our 

19 
manual, are right on where they are supposed to be. Now, what 

20 happened after Mr. Giffin left is going to be totally out in 

21 
the open, and nobody is qoing to be able to tell you. The 

22 
only witness, I believe, that will testify will be a man named 

23 Bill Murphey who, at the time, worked for ~er Insulation 

24 
Company. Mr. ~lurphey was not an applicator, he was not skilled 
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in how to do this process. He was hired basically to sell the 

jobs to customers and estimate how much it would cost, and then 

he also would supervise the men on the work. But he is the 

type of man who would come in in the morning and stay and see 

that everybody got started, and then leave. He does not know 

6 what actually happened on this job and will not be able to-tell 

7 you, as Mr. Tucker has promised, that they did everything. just 

a like ~~rvin said, becaus~ he wasn't there. 

s Now, I have tried to briefly summarize what the 

1o evidence is going to be. · It is going to be a lot more than 

11 what I have said, and I hope I have not said anything that will 

12 not turn out to be the case. But, if I have, what you must 

13 decide the case on is the evidence that comes from the witness 

14 stand. And so, if I said something that is not correct, you 

15 

16 

17 

18 

19 

disregard what I said, because I wasn't there, and I don't know.

1 And I didn't know anything about spray cellulose until they 

came to me when_they got sued. 

But it is important that. you listen to these 

witnesses, because this is not going to be ··an ~asy case to 

20 understand. And I know that you will give this your best 

21 attention. And if you get to a point where you don't under-

22 ·stand, I think the Judge has told you you can ask questions of 

23 the witnesses. And I will urge you to do so, because at the 

24 end of this ease, if one thing happens, I want you to under-
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stand what this process is, and how it works. ~~d if you do 

that, then I would think you will have no problem deciding the 

case. 

I want to again thank you for beinq here today, 

s and I hope that we don't take up too much of your time. But 

6 we do have a lot of qround to cover. Thank you. 

7 ~IE COURT: Ladies and qentlemen, we are about 

a to call the first witness in. the case. You-all have been down 

9 here, I guess, since 9:30 or so this morning. If you want to 

10 take a few minutes now before we start taking evidence, I will 

I 

I 
i 
! 
.j 
I 
i 
I 
I 

I 

I 
' 1 

do that. Otherwise, we will take the first witness. Would 
i 

you I 
12 like to take a short break? Well, make it a fairly short 

13 recess, about four or five minutes, then we will start the 

14 

(Recess) 
15 

16 THE COURT: First witness, Mr. Tucker? 

17 MR. TUCKER: I would call Bill Murphey, Your 

18 Iionor. He was not sworn. 

19 

20 
WILLIAM HOBSON MURPHEY, JR., was sworn and 

21 
testified in behalf of the plaintiff, as follows: 

22 
__ DIRECT EXAMINATION 

23 
BY MR. TUCKER: 

24 
Q Bill, will you tell the jury your name and 
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'Murphey - Direct 

address, please? 

A William Hobson Murphey, Jr. 

Q Where do you live? 

A 731 Green castle Road in Chesterfield. 

Q What do you do now~ Bill? 

A In roofing and sheet metal business. 

.Q . Did you used to work for Weiler Thermospray, or 

Weiler Insulation Company? 

A 

0 

A 

0 

A 

0 

A 

Q 

correct? 

A 

Weiler. 

Q 

A 

weiler Thermospray. 

·And when did you work for weiler? 

Zt' s been approximately five years ago, maybe six. 

And that was in 1975J is that correct? 

z believe so. 

And I believe you left Weiler in 1976; is that 

It was about a two-year stay that I had with 

All right. -~g;W.Ji:·~~~,· 

~~~~~~~·.:-tffl·~ ... ~~a¥.·:~.~:·~ 
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2 National-. Cellulose:·~ .CQrporation·? 

3 A He was a dealer, ~am.:.hise .. ~JJJ:ato_r.,,. · National 

4 Cellulose. 

5 Q 

6 A 

7 0 

8 A 
i 
I 

9 Q All right. And what do you call the process that ~ 

10 you used to put this spray-on insulation? 

11 A Just spray-in-place cellulose. 

12 Q All right. 

13 A Or spray-on. 

14 Q 

16 A 

17 

18 0 What do you mean by that? 

19 A Go out and talk to the architects and engineers, 

20 metal building installer, owners, plant engineers, school 

21 
boards, anybody that would use an insulation, really. 

22 
Q 

23 A Well, above and beyond selling the job, it was 

24 
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. I 
Q All riqht. And how would you go about installJ.nq?i 

Could you just give us a rWldown of the--s~..:tha~·.you:,;t:ooJ.s;,~~; I 
· .eD:,il&PPUc:ator·~·~r~·ttte_;tihstall:atfan ~::,..t:hUb..._~bn? I 

Number one is after the job has been sold and the I A 
I 

I 

I 
I 

building is either erected or it -- maybe it is what we call a 

retrofit building, already standinq, you qo .in there and make 

sure it was ready to insulate. we had to find a source of I 
I 
I 

electrical to power the equipment, and water. we needed water 1 
i 
j 

to mix the glue with, had to make arranqements for thos~ 

connections, or bring in generators and haul water by barrels. 

And, after that, we would come in ·and· start 
I 
I 

I making preparations to apply the material, to be covering up 

areas that wouldn't be sprayed, the floors. 

I 
I 
i 

~t-.~,1 

connections, put the: 

hoses on, erect the scaffolding. «t1Mt:r~f¥il.~yoythta~wast· 

0 All right. Now, first of all, was this what was 

I 
i 

1e generally involved in the application process for National 

19 Cellulose Corporation installation? 

20 A National Cellulose was a distributor of the. 

21 material. They were the people that supplied the equipment and 

22 the.material. They had sales representatives to help you qo . 

23 out and make your sales, make your calls on the architects and 

24 engineers. They had the technical people to help you with the 

.:.~:'_; .. 
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equipment, show you how to apply their material. And that was 

2 their specific role. They would help you if you had trouble on 

3 the job. 

4 Q All right. ~low, what equipment are you referring 

s to that you had to use for this National Cellulose corporation 

e installation? 

7 A Well, it was just two basic machines, and that 

8 was the insulation blower and the pump to pump the qlue, along 

9 with the hoses and the nozzles. 

10 0 Now, what materials were you·using in these 

11 machines? 

12 A K-13, National Cellulose's material. 

13 Q Was that K-13 a fiber? 

14 A Cellulose fiber. 

15 

•='- • 

0 
• .• 4• • 

And you mixed it with some qlue1 is that right? 

16 A Well, when you spr~yed it on, it was mixed with 

17 glue. 

18 0 All right. Where did the glue come from? 

19 A Glue come from glue barrels that were mixed, and 

20 you had one hose that went -- attached to the hose that carried 

2 , the fiber. This went a11· the way to the end, where it was 

22 connected to a nozzie that had spray jets in it. The fiber 

23 came through the middle, and the glue and the fiber came 

24 toqether after it left the gun. 
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Q All right. Where did you get the equipment 

from? 

A National Cellulose. 

Q Where did you get the materials from? 

A National Cellulose. 

MR. BENNETT: Judge, are we just talking 

generally, now, or St. Christopher's? 

THE COURT: I assume we are talking about this 

job. I hope we are. 

MR. TUCKER: Yes, sir. 

BY MR. TUCKER:-

Q Where did you get the materials that you started 

out on.this St. Christopher's job with? 

A Well, the materials were·there'before I came to 
:· - .... 

;. - .,: .. 
Wei1~. He had bought ·the materials prior 'to my cominq, so the 

bulk of it was in stock. 

Q And where did those materials come from? 

A National Cellulose. 

Q All riqht. Now, who were the people that were 

assigned to this job out at St. Christopher's? 

A Our people? 

Q Yes, sir. 

A Well, was myself, superintendent, we had a boy, 

Clankey Allen. He was the job foreman. we had another boy, 

59 
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Jim Coppaqe, that assisted Clanl:ey in spraying. We had a man, 

Clyde Kelley. He was the one that operated the truck which 

fed the material and the qlue. Then we had other people there 

helping move the sciiffoldinq, pushing brooms, so forth and · so 

on. 

this st. ·christopher·•s·job? 

A 

10 three smaller jobs prior to that, and I would have, above and 

11 beyond making sure everything was there and working all right, 

12 I would sometimes get up there and spray a little bit just to 

1s associate myself with the equipment. 

14 .Q How did you learn how to do it? 

15 A ·Mostly from Clankey, because Clankey had worked 

1s for Tony before, and he had been through a traininq session 

17 prior. 

18 0 

21 A 

22 Q Now, you mentioned that there were some other 

23 little jobs that you-all had done before the st. Christopher's 

24 job. 

l 
l 
I 
I 
I 
I 
I 
! . ! 
I 
I 

j . 
! 
i 



2 

C. OVERTON LEE 
SHCR111AND REPORTERS 

MUTUAL BUILDING 
RICHMOND, VA. 23219 

A 

Murphey - Direct 40 

&eope··:and-~size, yes, ··it was .. ·:three'·and' :£our:'-:t:imes. 

3 lax:ge~:--~:tban-·these ··others. we did the ceiling of a church, and 

4 we did a small metal building addition for Moore Sign 
~ ·-1 

5 Corporation. And what was that other thinq? 

6 Q Well, was it a small job? 

7 MR. BENNETT: I ·think he is tryinq to think of 

a the medical center. 

9 THE WITN~SS: Yes, the medical center, that's it. 

10 That was the ceiling of the medical center. 

11 BY MR. TUCKER: 

12 

13 

14 

15 

.1.6 

17 

18 

19 

20 

21 

22 

23 

24 

Q 

A s.;..:lCe.e .. ·. 

Q 

A It was a job of a certain size. It was kind of 

a feather in your cap to get a job of that size and that scope. 

The National Cellulose people, they had a pretty good organiza-

tion. They would talk it up around other distributors about 

different people gettinq certain jobs, and so forth and so on. 

They had newsletters that were put on there, certain applicators 

qot this job and that job, ·and it was kind of blowinq everybody'~ 
I 

horn about it for somebody to make a big sale like that. 
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Gellulose-·:-on.::th~--~job? · 

A 

Q 

A 

0 All right. 

- Direct . 41 

And what assistance did you ask for? 

A Well, we went to -- Tony and myself went to a 

·I· 
! 
i 
! 
i 

i 
sales meeting in Houston. There, we talked with the ·people at I 

'I National Cellulose. We checked on some new products that they 
I 

had for application, new methods, quality control, ways of I 
I 

checking coverage to make sure you are gett~g proper coverage I 
so you wouldn't use too much material, which woul~ run the cost I 
up on your jobs. J 

0 Well, ~~~~C::-~. ;,.,.~~ 3Q_u.~q~t~~o£.:-:t:nem? 
•' ' ·-•.- - ,. . '. ~ .. ·~·, . '. . . 

A 11a..;had~GW:--teclmical .. people--c:ome -~ ·at --the 

'• 

19 plwr.·:we.J'had~•-·~t;.+.e ... :.PFQbl~~.~~ -~-;--machimr-~that they bad ··to 

2o get..; .. ~.rectecL..Jilefo~ .~~ ~-oould .. get··.tarted·• 

21 Q Again, tell me why you needed those technical 

22 people. 

23 A Just to help train our people to install the 

24 material. 
62 
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Q And this was because your people didn't know how 

to do it? 

MR. BENNETT: I object. He is leading the quy. 

THE COURT: Same thing ·as testifying, Mr. Tucker; 

when you do that. 

BY MR. TUCKER: 

0 Why was it that you needed these people, again? 

A We didn't have· but one man that ever sprayed it 

before. 

Q 

A 

Q Wl\~~-was ·that; .sir?. 

A 

0 All right~ Were you there when Mr. Giffin, came 

down? 

A Yes, I was. 

0 

A J:l~ ... ~ .;ther.e ~£or a. -week. 

0 

A 

Q 

A ~., .wa!J ~ .an<:l .<?:Ut ev~ry .&y:;.~~~f.'~and ··ort. 

Q And what was your assignment concerning this 

G3 

.. 
. ~~~~ :~ 

: ...... ~-... ~ 

I 

I 

I 
j· 
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particular job? 

A My responsibility, to make sure the job was 

43 

3 ready to start. I had to make sure we had·~lectrical and 
·I 

water 1 

4 connections. 
;- • ..c, 

I had to make sure we qot the men and materials 

5 to the job, the scaffolding was there, and everything set to 

6 qo. 

7 Q After it started, what responsibilities did you 

8 have? 

9 A Make sure everything was operating all right, 

to that they had all materials there, that enough men was there 

11 to properly operate the job. 

12 Q All riqht. Well, tell me what, if anything, 

t3 ' Mr. Giffin did at the job site during this week that he was 

14 there. 

I 

I 
I 

I 
I 
I 
I 
I· 

15 A Well 1 the first thing he did when he came · in 1 r 

that was before we went to the job, is .we worked.on the machine.! 16 

I 
17 It had electrical problems, and it kept blowing fuses. 

18 Q Which machine was this? 

19 A This was the blower, the fiber machine, the 

20 blowing machine, not the glue pump. 

2l 0 Where had you gotten that fiber machine? 

22 A It was from National Cellulose. 

23 Q And what was the problem with it? 

24 MR. BENNETT: Can we clear up -- he says gotten 

64 
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that machine. I think they got it from them. 

THE WITNESS: It was leased. 

MR. BENNETT: Oh, leased? Go ahead. 

BY MR. TUCKER: 

Q Again, what was the problem with the machine? 

A It was an electrical short. It kept blowing a 

·7 fuse, cutting it off. 

a Q What, if anything, did ~~. Giffin do about that 

g problem? 

10 A Well, he came in, checked the electrical panel 

11 out, didn't do much, because we didn't work on it lonq. This 

12 was at the warehouse, put in a new fuse. l-le operated it for a 

13 little bit, sprayed a little fiber back in the back, just used 

14 water on it instead of putting glue, sprayed'it up against the 

1s wall in the ·back of the warehouse. Everything operated okay 

16 then., so we cut it off, loaqed everything up in the truck. And 

17 the next morning, we took everything out to the job. 

18 

19 

20 

21 

22 

23 

24 

Q All riqht. llQll., .. :~t~ ..... if __ anythinq;:·:did 

Mr~.,·Gifti:a-~.dcr-!·eoncerninq setting up··the · equipment·-'for··:the. job? 

A 

~d:. ~--Qn_.r.~· .. t.o_-put :.O:D~:.t:he.~m,acbine:::fo.r~more-~--voltuDe~r~}.hec~~~.:~: :_:· 

w~re inter_ested ,. :~.:of .. ::course,. in .;doing· :the :job ·as -4\lick:·~a•.~·~i~ 

:~::ble. -But ·we didn't hook·- it -on, be·oause ~Marvin· felt ·.:l:i'ke :-:i.t .. _. 

would-.be a ·mistake on our part to have brand- new .-trainees.· 

6 
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~atin'CJ -this -macJ:line.a~·hiqh·:-peed~ :that_we WO'Uld .. end .. up 

45 

was-t:inq:.:.more·.· .. materia.l.:~;tb<m.·-.was ·actually·. sprayed Dn, ··SO . ..,e· ~.left 

·e-~machine :~alone e.··: 

0 All right. dOW;·.-1fho set up· the machinery t.o:.atart 

A 

Q 

A Na-tional Cellulose sent the machine on the.ir 

I 
i 

I 
I 

I 

I 

Q 

A 

who set it up on the job site·at st~ Christophers?j 
I 

Well, it was between myself and Clankey and Marvinj 
I 

and Clyde and all of us as far as setting the machine up, hook- I 
i 
I 

I 
ing the hoses up and everythinq. 

. ..:.· : .... 

Q 

I 
A 

tJI&e···fimr··of· "fiber I ·;but'·-that -wasn.'t.-fooled .with,·-that .was kept at i 

!tie . .;low ·setting;; · · · · I 
Q 

t~~&ctinq.? ..... •, .·· 

{)6 
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Q 

A 

- Direct ---

Who·deeided ~hat? 

~;7:-_.:Tony~.and ,myse-l·f • 

Q 
.. ~ -~ .. •. 

Ahd who decided to do it that way? 

46 I 

I 

6 A Of .course, it was T.ony's and my actual decision, 

7 ~t-,:.it was at Marvin ' s recommendation. 

a . Q All right. Now, was there any testing of the 

9 material done by Mr. Giffin at the job site? 

10 A Well, after we set it up and got out there and 

t 1 cjot ready to ··spray, it wouldn't work. The short kept actinq 

12 up, so that is when we tried to bypass the fuse. And when we 

13 did that, we burned out the panel, the control panel itself • 

14 0 . _ ti_~.J;.~~9.!!'S"~-~~~:.~~~ --: .. ~Y ~.~.::~~C.:&t.iDq--. -was~-~one :·:t~ 
... . . . 

15 SO!ti~:~-much fiber wa-s·· cominq ---out·-of:-::the :·machin&·l"t)r-·;mw:lftuch.·~ · 

16 -nCJ:· .. :ou-t~.;·of:o-t'1:Re'~~cnine:?· :-····: ... 

17 A 

19 Q 

20 A 

21 acitllally-..::-st-arted- the. .. .spr~ying. ·-···. ... . . ... . :". .. ~ . . . 

22 Q ~·-All. r.i.qht.: .... And.-what;·· if. 'anything, .. did,,he .d9 to 

23 check·.the f~ow .. ~f the .;{J~ue 10ut ··of·. the rnachi~e? 

24 A 

67 
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the··nonies·,·.·then .. "'the. flow was okay, the pressure _was up, and 
-·· ~.. . . . .. . .. . . 

.:;.i,, .. 
2 the tips ·were··open, -and tha.t :was .it. 

3 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q Wllat.,·.did he ,.do.,.--:actually, ·to check the pressure·? 

A iJWJt. .. ,looked .. at . .it.., ... ,.turned it. .on.- and -looked at it. 

Q ~eDid ··he squirt ·'any-,in a :-bucket like. that to 

~Qre·:how "much.was cominq· out at··the·''t·ime? 

A 

Q ~Qid-._he.-run .. any. -Othe~.- tests. on it other than look . . . ,_.,. .. 

~tit? 

A ;t~~-1fo ~··. ,. . 

Q 

A JSaid.-.it looked qood to· him. 

Q Okay •. 
~· 

A -Because be went· up there and got the man that 
. . 

started spraying it, once we finally qot the machine to work. 

Q All riqht. Now, what, if anything, did 

Mr. Giffin do to teach you and your crew how to put this stuff 

on at the job site? 

A He went over the technique of holding the nozzle. 

Comfort was a big thinq in spraying that much insulation. We 

had to keep two people up there, one to relieve the other one 

after he sprayed for a period of time, to help manage the hose. I 
one man, while he was resting, would be holding a hose so it 
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wouldn't pull and tug on the man that was actually spraying. 

48 

You know, you had to hold the nozzle at the correct angle and 

at a proper length away from the surface to be sprayed. You 
~-· 

had to try to be uniform in your spray patterns, so you could 

I 

I 
I 
I 

I 

get a uniform thickness. And, of course, you had to come back I 
I 
I 

and check yourself after you sprayed a little bit to make sure 

you were putting on the proper thickness. 
l 

And they had a method! 
I 

of checking it, ~~e coverage, after you had 
I 

sprayed a period of ! 
I 

time, because so many pounds of fiber would cover so many square: 
l 
; 

feet at one inch thick. And you would just come back and check · 
j 
I 

yourself there, at the ends, to make sure you were qetting a / 
; 
! 

proper coverage. And it was so manl' pounds of fiber, and there i 
~ 

was so many barrels of glue. You could check your glue by 1 
I 

doing that, too. ! 
Q Did Mr. Giffin check that? 

A l~. Giffin didn 't actually --- · 

MR. B~n~TT: I am going to object, at this 

point, because this man has already testified he is in 

and out durinq this job. How could he say what 

Mr. Giffin did during the week~ 

THE COURT: That qoes to the weight of his 

testimony, not to the admissibility. 

~ffi. BENl-:ETT: I would like him to confine himself 

to what he knows of his personal knowledge. 

69 



2 

3 

4 

5 

6 

7 

8 

9 

10 

1 t 

12 

13 

C. OVERTON LEE 
SHORTHAND REPORTERS 

MUTUAL BUILDING 

R~l-cH_M_o_N_o._v_A_._23_2,_9 ______________ ~M~u~phey - Direct~---------------------~•-9--~ 
! 
i 
I 

. I 

THE COUR~: Well, that certainly would be true, I 
I 
I 

I only what you Jr.now yourself. What was the answer to 

that question? The question was whether or not 

Mr. -- is it Giff.in or Gr.iffin? 

~m. TUCKER: Giffin. 

THE COURT: did any checking. And what 

knowledge do you have of what he did? 

THE WITNESS: I do not believe Marvin checked for 

proper coverage while he was there. 

THE COURT: Well, do not believe is one thing. 

The question is what do you know. 
'· 

THE WITNESS: I do not know. No, I do not know 

if Marvin Giffin -- ct.z.i!o·:.know .how· much'"·ar&a~-;.was· .. ~ov.e-red 

; 
I 

I 

1s BY MR. TUCKER: 

16 Q ~-·hoW much was:··that-? 

17 A ~imately 3,000 feet. 

18 0 All right. l~ere was that in the.buildinq? 

19 A It was in two spots. The first spot he did was 

20 on the side wall section. That was when he finally qot the 

21 machine to operate. That was late one evening. And then the 

next morning, they took the JLG manlift and raised it into· the 22 

I high part and started spraying in there. t 

_________ T_H_E_. _c_o_u_R_T_: __ A_r_e_y_o......;;;_O_t_a_l_k_i_n_g_a_bo_u_t_th_e_wa __ l_l_, _n_o:_j 
23 

24 
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Were you supposed to do the wall and ceilings? 

THE ~iiT!fESS: There was a strip of wall around 

the perimeter that didn't get covered up by this inside 

paneling, and we insulated that. 

BY MR. TUCKER: 

0 !'tow, while that was being done, were you there? 

A I was there when he started spraying that side 

wall, and I came in there while he was up in the high part the 

next day. 

... ~ . •. \ .-~ .• 

I 
. I 

I 
i 
I 
I 

Q tat me make sure I understand what you are tellin~ 
I 

me. 

A 

Q All right. ~~~~.te~;)i'!~'~'o'~,~-W~~~~.::.~--JlOZ.z.le&? .. 

A Taey,.·:.were-: £low-ch!J~ed.,.~_..,~wa .. ~bouqbt:~1:hoae-~.fr.om·. 

Alational Cellulose. · 

A Maxvin. 

Q All right. ~;~::=were those··'ftOnles-,·--.-'to ... your 

kacswledge ,-:-:;after·- Jtfa·rvin '"Checked ·them/ ever' 'chan·qed··.·in .•any .way? 

A .ii~.e-s •. 

Q ~ow :were they changed? 

A t1ben ·they stopped -~ior they would start 
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51 

I 
. I 

~spraying .erratically,- then they were. pul.led .out. .They .. were I 
~- I 

made· -:of···real ·soft brass~ ·;and· they-.. would. wear --out. after: a 

period ··of time .. ·· 

Q 

A :v~S-- ·And- once ·they.. -stopped :up, ·if the ·qlue·::ever·· 

. . 
they were·· so· soft· tha-t -:l:f· ·you pushed anything· ·into· the openmq, 

it-was hard, it would foul· the tips up. 

Q Now, to your knowledge, were there ever any 

10 adjustments made after Mr. Giff-~ adjusted this machine? Were 

11 .there ever any adjustments made by you or any of your men to 

12 chenge the flow rate of the glue coming out of the machine? 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

24 

THE COURT: Just a moment. 

MR. BENNETT: I am qoinq to ob'ject to this 

question. I know Mr. Murphey. is not -trying to tell us 

somethinq he doesn't know, but obviously his role is an 

in-and-out type supervisor. How can he know what his 

men may or may not have done? 

MR. TUCKER:·· He is qoing to tell you. 

THE COURT: Mr. Murphey, you have to understand 

this type of question is based on what you know, not 
I 

wha1 
i 

I 
somebody has told you. 

TilE WITNESS: Right. 

'l'HI: COURT: so ask the question again, 

72 



C." OVERTON LEE 
5HCRT"A~O RtPOR1F.R£ 
MUTUAL BUILDING 

RICHMOND, VA. 23219 .Murphey - Direct 

Mr. Tucker, with that understanding. 

2 MR. TUCKER: All right. 

3 BY MR. TUCKER: 

52 

4 Q What, -if anythinq, was done by you or.your .. men., .... 

s to:·:your knowledge, after Mr. Giffin. looked at the nozzle,· 

6 J;~$:;~ed. ~.,'"and. :.dete~~ed the glue ~lowin9·~:out ·of.:·that ... ··that -·~ 

7 might ·have i:.ba"lged the ·£low rate -of ·that ·qlue? ··: 

8 A ~'~>know that.·while ·I was there, .. the.re were .times · 

9 that .. we .removed nozzles, replaced them with clean new .ones. 

10 Q All riqht. 

11 

12 Q ~-Now"? •.. what, .-if anything·, .. would that·· have··done···to 

... 

. ~.;..::: ·'·;. 

I 
I 

.I 

. 13 ~crease .. the., flow ·or decrease the ·fl-ow .. that -was.~q .. :from" the . 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

.~ump?. 

. . 

A Tlftrt~• :'done.·.~·tO''·maintain. ,.proper· :.fl~w. 

Q 

A ~thing while . .I was there. · · 

Q #{~~'·~ow-often were you ·on. the job ... site .. while .J..t 

~s ·~beinq done? 

A 

6job .aite. 

0 

A 

Q 

~i4,Y~~·~o any spraying.your.sel£2 

.r.~.¥es.-

·~ How much of it did you spray? 
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I A It was during the last part of the job that I 

spent one or two days there helping spray. 

Q Now.r·~iwere you- -there _when 9th~-.R.~.OJ?.~e:~we~e. ~;: 

~inq? 
. -~ 

A ~key and Jim. 

Q NfN·; ··:what,· if-.anythinq.~ .. do .. you· 'know:about ~.what~ ... .-

the¥ .may have done concerning chanqinq ·the £low. of the -glue? 

A ether than keeping ,·the·tips:'clean, ·tha.t-·was it. 

Q ·f\11 right. 

A They stayed up on the scaffolding all the time. 

Q Now,~after Mr. Giffin ~eft at the end of the 

I 

. t 
I 
I 
I 

i 

' i I 
I 

I 
i 

I 
I 

I 
I 
I 

i 

I 

week, do you know -- Wen, to your knowledge :'"di'd ·you cr. ,any of I 
yq~r men ~.do ianything in spraying the insulation on · that··:: 

I 
I 

building that Mr •. Giffin had not told ·you to ~o? I 
' MR. BENNETT: 'I ~bjeCt to thci:t qUe~t~on. · ''l'lult is j 

obviously calling for a conclusion •. He was not there 

but two times a day. How can he know? 

~m. TUCKER: I asked him to his own personal 

knowledge. 

THE COURT: Let's break the question down. I 

think it is a fair question to ask h~ if he did any-

thing. First, let's start there. 

A ~r- 81d ·not ·do anything to change .. Marvin·' s 

~'in~tructions. 
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Murphey - Direct 

Q All right. 

54 

3 A '7hile :r was ·there·; .. they· did exactly·· ·'ia'ltt~·Mar.v.in. .. 

4 Kad ·instructed them. 

s 0 Who·was it that taught you how···to· operate .these 

6 ~cbine.s.?. '· 

7 A ~well, when I first came there, this·was my 

a first introduction to it was the actual manuals on the equip-

9 ment. 

10 0 All right. What manual are you referring to? 

Where did that =-c~me·. from? 

12 A The-application and the franchise manual from 

13 National Cellulose. 

14 Q 
. : 

15 ~~~:at:;.•:Chria·topher•s···jbh? 

,16 A ~,.. . h . -~ hri t phe I job U'!!l-• • Oh""'t e·-St·• .'(! ·S. 0 r .. ·..S,.;..· . • ·:~~~~:"':~;.Y~·~: 

17 Q .a.nd··who tauqht you how to spray -on the ··'· 

1 e -Gt.. Christopher'~ job? 

19 A ~in. 

20 0 Ja~l?.o_ .. tauqht .your .,men ~ow . ~o ~pray_. tl_l~ 

I 

i 
. I 

i 
I 

I 
I 

I 
I 
I 

. . . , . I 
msulation ···ana .,how ·to· '"Use· , the.· machinery-. on· the ... st. ·-·~Chr.istopher' 1 2l 

A 

22 

2:3 

~~~ . 

I 
I 

~in worked.with the men on~~the 

24 s~. Christopher's job. 
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I 
Q I believe, ~x. Murphey, there came a point in . I 

2 time when you ran out of fiber that you had; is that correct? 

3 A That's right. 

4 0 All right. Now, what did you do to get some 

s other fiber? 

6 A Well, Tony started calling around to different 

7 people. He talked to Ted Lockwood, and he finally ended up 

8 buying some material from -- I believe his name was ~x. Jones 

9 in Pennsylvania. 

10 0 What kind of material did you buy? · 

11 A ·K-13, the blue K-13 like we were using. 

12 Q Well, was that K-13 National Cellulose material? 

13 Yes. 

14 Q All right. Why did you go to this man in 

1s Pennsylvania to buy the material? 

16 A He was the closest source of the small amount 

17 I that we needed for to complete the job. 

18 Q Why didn't you just buy it from National 

19 Cellulose Corporation? 

20 A liell, · the minimum we could buy from them was a 

21 half a trailerload. And, from what I understand, they would 

22 not ship that half a trailerload until the bulk was filled by 

23 some other applicator. 

24 THE COURT: Its relevancy? Let' s go on with the 
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t 

case. I mean, there is no issue about the fiber, is it?. I 
2 I 

I 
MR .. TUCKER: There could be. 

3 THE COURT: tiell, could be is one thing. Are youjj 

vouching there is an issue? .Because that hasn't been --4 

s 1 ~..R. TUCJ{ER: I am not raising it, Your Honor; the !' 

6 defendant may be. 

7 BY MR. TUCRER: 

8 Q Did you also buy some glue? 

9 Yes, sir. 

10 Q You ran out of the --

11 A The glue. That was after we had picked up the 

12 fiber and got that back. And then, a little bit later, we ran 

13 short of the glue. 

14 Q All right. Now, what kind of glue was this that 

1s you qot? 

16 A I went to Lockwood co.mpany, and he sent me to a 

17 place in Lorton, Virginia, which is where Davenport Insulation 

18 manufactures cellulose. And we bought this qlue from 

19 

20 

21 

22 

23 

24 

Davenport Insulation through Ted LOckwood. 

0 Was this National Cellulose glue? 

A No, it wasn't. 

0 

..aMt.:-... "701!·· use·' .. any· di£'ferent· method to ··put ···that"-:up··than- ··yo\l ... Md: 

~-·'Nati-onal·~l·lulo·se 1!la·terial s ?" 
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I . : 
; 

~re_.;··waa JlO -diff$rent Jr~thod. to _.put :it-.up after t 

2 ;t. .. ,was..,. •. you.-~kno~ ,._.sprayed, in ·place. ··You had ·one .:application 

3 tec::lmique-. 

4 Q 

5 ~terial than .. you -did with the ma-terial that you had ·to start · 

6 

7 A ~st::s-prayed ·:it.-:on. 

MR. TUCKER: That's all I have, Judg~. 

9 THE COuRT: l-tr .- Bennett? 

10 

tt CROSS-EXAHINATION 

12 BY ~m. BElmETT: 

13 0 Mr. Murphey, as I understand it, you carne to work 

14 for Tony Weiler sometime around about '74; is that correct? 

15 A I believe that's correct. 

16 0 .Was it about nine months before the . . -. . .. 

17 St. Christopher's job? 

18 A I don't believe it was ~lat long. 

19 Q !-taybe six months before? 

20 

21 Probably more in that area. 

22 Q And the St. Christopher's job, we have agreed, 

23 was in June and July of 1975? 

24 A Yes. 
78 

I 
i 
I 
I 

i 

I 
I 
I 
I· 
I 

I 
i 
I 



C."OVERTON LEE 
S .. ORTHANO REPOAT£A:t 

MUTUAL BUILDING 
RICHMONO, VA. 23219 Murphe - Cross 

Q Prior to the time that you came with Weiler, 

;.. •: ........ 

2 I was he already spraying K-13 on o~1er jobs? 

3 A Three other. 

4 Q Well, you had three before the St,. Christopher • · 
,:,~ 

s job while you were there • 

6 A . That•s right. Now, what he did before I came, 

7 I'm not sure. 

8 Q Right. But it was your understanding that he had 

9 been a distributor for this product for sometime? 

·10 A I don't actually think he was there that long. I 
t1 

12 

only thing that was ever discussed about it is they did a little! 

l 
garage somewhere in the Short Pump area with the material, 1 

13 
i 

because he had pictures of it. I 

14 Q But you don't know how many jobs he did before 

ts you got there? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A No. 

Q All right. Now, your function at Weiler 

Insulation Company, or Weiler Thermospray, .was basically to 

sell the jobs and then to be sort of the man in charge, to make 

sure that the men got on the jobs and they had the equipment, 

and that type of thing? 

A The only thing that I didn't do while I was at 

I 
i 
I 
I 

I 
Weiler was a lot of the book work. I even went do\~ to collect- I 
ing the money on certain jobs that we did. I 
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0 Right. And, as I understand your testimony 

on the st. Christopher's job, you would qenerally come by 

the morning and make sure that your crew was there and that 

they were working, .and then check back in the ·afternoon to 1Th · · .... 

sure they were working? 

A There had been no problems. I would pick up 

people and take them out there to see the job. 

0 Right. But you were not there on the scene 

spraying up material for any length of time during the course 

of a given day on this job? 

A Only at the end when we were trying to finish it 

up. 

0 Did you have an applicator quit in the middle of 

this job? Did Clankey Allen quit right in the middle of this 

job? 

A I do not remember if he quit in the middle of 

that one or not. 

Q Clankey quit at some point; didn't he? 

A 0~, yes; ·clankey wouldn't work for anybody any 

20 longer than a few months. 

21 Q And was Clankey working for liei'ler when you came? 

22 A No, he worked for Weiler before I came there, and 

23 came back after I had been there. · 

24 Q I see. And he was the one that had the 

80 
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experience with spraying the K-13? 

A Well, it was Clankey and another boy ~amed Fra. 

Enricus. But Frank didn't do that much spray work at :that 

particular time, because Frank -worked with·me in the' sales 

part. 

Q Let's stick to the people in the St. Christopher'~ 
i 

job so we don't get too confused. On the st. Christopher's I 
I 

job, Clankey was the only empl~ee that had any experience I 
! 

spraying this material? 

A That's right. 

Q And he had sprayed the three jobs that you have 

referred to? He was the primary man on this? 

A That's right. 

Q And he was the foreman on this job? 

A That's right. 

Q And it was his responsibility to stay there all 

day and spray and make sure everything was going right? 

A .That's right. 

Q All right. Now, when you mix up the glue, how do 

you do that? 

A Well, it was on a ratio. I forget what exactly 

the ratio was, but we would keep empty drums there, and we wou19 

put so many gallons of glue in the drum and then fill it up 

with water. 
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0 All right. 55-gallon type drums? 

A I don't believe they were 55-gallon drums, 

fl1 

3 because they were cardboard drums, and I.don~t ~hink they Wt · . 

4 Q Well, now, who mixed up the glue and water? 
-~ 

5 A l-tt. Kelley was in charge of handling that on th-·· 

s St. Christopher's job. 

7· 0 Did you ever check Mr. Kelley to see that he was 

a doing that correctly during the course of his job? 

9 A I always checked with ~~. Kelley to make sure 

to he was doinq okay, yes. 

11 Q When you would come by in the morninq or after-

12 noon, you would say, nAre you doinq all riqht?" 

13 A "All right? Everythinq going okay? No problem 

14 with the equipment?" 

15 0 But you didn't actually physically check him to 
.. 

16 see that he was putting the right amount of glue and the right 

17 amount of water into what the pump was pumping; did you? 

A Huh-uh. 

19 
Q When did you do that? 

20 A I worked on the truck a lot of the times, 
·~ 

21 
because we had some pump problems when we first started. 

22 0 Well, how many times during_ the course of this 

23 job did you check Mr. Allen's mixture when he would mix that? 

24 A I personally didn't check Mr. Allen's mixture at 
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any point. I was present when Mr. Kelley did fill the d .· 

Q Right. But you didn't check to see that he .. 

3 getting the proper ratio? That was his --

-A The proper ratio, as far as glue and fiber, \.- · 

5 controlled by the nozzles. 

6 Q I am talking about proper ratio of water to gl 

7 A I was there when Mr. Kelley filled the glue 

·a barrels, and he was putting what was supposed to have been in 

9 there, so many gallons of glue to so many gallons of water. 

10 Q And what is the ratio that you used? 

11 A I ·don't remember that, at this time. 

12 
Q Okay. Now, when you bought this other glue, the 

13 
Fuller adhesive --

14 
A That's right. 

15 
Q did that have a different ratio? Did you 

16 
have to mix that up with water, too? 

17 
A That was emulsion, too. 

18 
Q Do you. have to put more water in that? 

.. 
A I don't remember if the ratio was the same on 

19 .. ,.; 

that or not. 
20 

21 
Q So you might have had some change right there 

22 
when you switched glues? 

23 
A It was possible, but that was -- it had instruc-

24 
tions for that material on top of the barrel. 
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Q All right. Did you have any experience or any 

2 reason to think that this was the same as K-13? Or did you 

3 know? 

4 A It was insulation adhesive·that was used by 

s Davenport. They have a system similar· to National Cellulose 

e K-13 that they use, and this was theirs. 

7 Q Did Marvin Giffen, when he was in Richm~nd, say 

e it was all right to substitute any glue that you wanted? 

9 A No. · i 
I . 
! 
I 

10 0 Now, during the course of this job, am I corre~t : 

11 
I that, on the average day, you would be there in the morning for ' 
! 
j 

12 some period of time? 

13 A That's right. 

14 0 Half an hour? 

15 A Half hour to an hour, sometimes an hour and a ·· 
... • .. 

1s half. Sometimes I would have to leave, pick up s~mething, brin 

17 it back. 

Q All right. Now, what would you do? What wex:e 

.YOU there for your hour in the morning? 

20 A Normally check on how thinqs were going, see if 

21 

.· 
there was any problems with either the,.manlift,· the scaffolding 

22 
the trucks, the fiber machine. 

23 Q Now, you say that you don't remember your men 

24 doing anything to change the flow of glue. Why did you change 
84 
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I tips on the nozzles? 

J\ If they stopped up or wore out, they wouldn't 

give you a proper ratio. 

64 

0 l~d, as I understand, the nozzle we are dealing 

l 
I 

s with has eight tips; is that right? 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A It was either six or eight. 

Q You don't know? All right. And these are the 

openinqs that the glue shoots out of? 

A That's right. 

Q And, during the course of this job, you recall 

! 
I 

i 
i 
I 
·j 

specifically having to change those tips on several occasions? 1 
i 

A That's right. 

Q And you would only change them if they got 

clogged up? 

. A That's right • 

Q All right. 

A Or they wore out. 

Q Or they wore out, and if they qot clogged up, 

you wouldn't be getting enough glue? 

A You wouldn't get any qlue out, or it would spray 

off to· the side. 
I 
I 

proper I 
I 

Q And if that happened, you wouldn't get the 

glue-to-fiber ratio? 
I 

A That's right. J 
85 ..____ ____ _ 
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Q And you do recall having to change those during 

the job? 

A That's right. 

0 And this would be after Marvin left? 

A That's right. 

Q Okay. Now, do you recall this nozzle that you 

spray up? Does that have a gauge on it to tell you what 

pressure you have got there of glue? 

A I don't recall it having a gauge. It had an 

on-off valve f·or the glue itself, but I don't recall if it had 

a pressure qauqe at the nozzle or not. 

Q Do you remember whether or not it had a setting 

13 so that you could change the amount of pressure, glue pressure 

14 you have qot there? 

15 A It was strictly an on-off valve. 

16 Q Strictly on-off, that you recall? 

17 A Uh-huh. 

18 0 How about the fiber machine? Did I hear you say 

1e that you recall Marvin setting this on the lowest speed? 

20 A Marvin did not set it on the lowest speed, 

21 ~4rvin left it as it was set, which was on the lowest speed. 

22 Q All right. 

23 A We have bought a high-speed conversion kit to 

24 install on that machine. 
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Q 

Murphey - Cross 66 
·------

But you never got into that for this job? 

A ·we didn't put it on, because we didn't think it 

was advisable. 

Q All right. l~m•, you are in the midst of this 

job, and you ran out of material, as I understand. 

A That's right. 

Q ~he fiber·material? 

A That's right. 

0 And the fiber that you were blowing at first, 

10 the National Cellulose fiber, was blue? 

11 A That's right. 

12 Q And you were blowing a solid blue one-inch layer? 

13 A That's right. 

14 Q At what point in the job, approxtmately, did you 

1s run out of fiber? Halfway through? 

16 A No, we had finished all that high center section, 

17 I and 
I . 

we were working around the perimeter of the building where 

1e it made that step down. 

19 Q ·okay. And I think you said earlier that you went 

20 in and bought blue K-13 from another source? 

21 That's right. 

22 Q Okay. And did that give you enough material to 

23 finish the job? 

24 A To my knowledge, I believe we did, yes, yes. 
·87 
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Q 

1 .... 

Q 

A 

Q 

pictures. 

can, look 

Murphey - Cross 67 

Enough fiber r.laterial? 

Enough fiber. 

so all you used was blue on that job? 

To my knowledge, yes, sir. 

All right. Now, we have already marked these 

I would like to refer to them, if I may. If you 

through these pictures, ~tr. ~1urphey. And I will tell 

a 1 you those are pictures that we have agreed were taken a few 

9 weeks ago of this building and the insulation. 

10 A Uh-huh. 

11 Q And, in looking throuqh there, do you see some 

12 areas where you have got some brown-looking stuff? 

13 

.14 

15 

16 

A 

A 

0 

Uh-huh. 

And then som~ 9~eeny-bluey l~okinq stuff? 

That's riqht. 

Can you explain to me how, on this-job, that 

17 brown fiber qot up there underneath the blue fiber? 

f~. TUCKER:· Objection. I am qoing to object to 

19 the relevancy.of this insofar as what we are talkinq 

20 about is the lack of qlue. It doesn't make any 

21 difference as to what the color of the fiber is, unless 

22 we can show it is connected up in some way that this 

23 brown fiber, or whatever color it is, has something to 

24 do with it falling down. I don't think it is relevant 

<~· 
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I 
at all. 

THE COURT: Objection is overruled. 

3 BY MR. BENNETT : 

4 Q You see the pictures with the brown fiber? 

5 A Yes. 

6 MR. BENNETT: May I approach the witness, Your 

1 Honor? 

a THE COURT: Yes. 

9 MR. BENNETT: ·Give me one of those close-up 
i 

10 pictures. Would it be all right if I passed one of thesei 
i .. I 

11 
I 

to the jury? There are two very similar pictures. One I 
j 
I 

12 is marked 14 that I '~ill pass to the jury, if I may. I 
13 BY MR. BENNETT: 

14. Q .... , And I will ask you to look at 13, which I think 
I 

15 · is showing approximately the same area. 

16 A That's right. 

17 Q Now, that shows an area where most of the 

18 insulation has fallen off; is that correct? 

19 A Yes. 

20 Q And there is some brown-t~~e insulation left 

21 there stuck against the middle? 

22 
A Yes. I 

I 
23 

Q ~.nd then we see some areas where it is qreeny- I 
24 

blue tlrpe color. J 89 
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A Yes. 

Q Is that greeny-blue type color, is that the color 

s of the :K-13? 

4 

5 

6 

7 

a 

9 

10 

11 

'2 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A Yes, it was blue. 

Q How did that hro~m stuff get underneath the 

blue stuff? 

A I do not know. 

Q To your knowledge, there was no color other that 

. blue K-13 used on that job? 

A To my knowledge, no. 

THE COURT: Ladies and qentlemen of the jury --

I 
l 
I 

I 
I 
i 
i 
I 

! 
! 
I 

! 
I 
i 
I 
I 

I assume they are looking at the ceiling, at tbis point. I 

Th~ l'liTNESS: Yes. ! 
THE COURT: 'J,'he .Picture is similar to the one 

you have got that is a ceiling shot looking up. 

THE WI~~ss: I am lookinq right now through 

pictures of the entire ~far -off scans. 

THE COURT: The one they are looking at is like 

the one I will be handing back to you. I think that 

is the ceiling. Is that ~1e ceilinq, Mr. Bennett? 

MR. BENNETT: Yes, Your Honor. This is a close-

up view of a particular section. 

TliE COURT: Of the ceiling? 

MR. BENNETT: Yes, sir. 
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BY MR. BENHET'I: 

Q Nell, Mr. ~turphey, I understand that you weren't 

there for all of the days, but would you have known if your 

men were using some other fiber? 

I was there. I brought most of the bulk of the 

- I 
~;o.· 

s fiber there. 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

0 Lat me ask you this: Did Hr. l'leiler at the ti..T'!le 

you worked for him also have some material, some fiber material 

known as Thennocon, or Thermo-K? I 
A Yes. 

0 All right. It is manufactured by someone oti1er 

I 
I 

I 
I 

I 

I 
than National Cellulose? 

A 

Q 

A 

Q 

Yes. 

Is that material an off-white or brown-type 

He had some off-white, yes, sir. 

. I 
I 

color?' 

~~d ~~at off-white color, after it is sprayed, 

17 it has been up there awhile, does it take on a similar 

te appearance to what we see in P~ .. INTIFF·' S EXHIBIT 14, the 

19 close-up? 

20 Only off-white Ther.mo-K I've ever seen was in 

21 Tony's office at the old warehouse that he had when I first 

22 got there, and that was off-white. 

23 Q Well, was any of that Thermocon fiber used on 

24 this job? 91 
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A Not to my kno\lrledge. 

Q Do you have any explanation for this? 

THE COURT: lle has already answered the question, 

4 Mr. Bennett, that he doesn't know. 

s BY MR. BENNETT: 

6 0 Now, what part of the building did you use with 

7 glue that you bought, ~~is Fuller adhesive? 

a A It was the very last section. 

9 Q How many drums do you recall buying? 

10 A We bought two. 

11 0 You bouqht two? 

12 A That's right. 

13 Q And did you use.all those up? 

14 A I don't remember if we used all of that glue 

1s at that time or not. 

16 0 Would that be two 55-gallon drums? 

17 A That's right. They were steel 55-gallon drums. 

18 Q Right. 

19 BY THE COURT: 

20 Q Do you have any idea how much qlue you used on 

21 the whole job? 

22 A No, I don't, Your Honor. 

23 Q can you identify from a photograph or location of · 

24 the building where it was that you used this glue that you 

92 
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bought? 

A Yes. 

Murphey - cross 

Q h~ere was it in the building in ter.ms of -- I 

think you-all have a diagram that talks east to west, and so 

forth. Can you do it fro~ a photograph? Can you find a 

photograph that shows where it was in the.building? 

· -A Well, it was along the football field side of 

the building. 

MR. BENNETT: I think we can agree that is the 

north side. 

A Over towards the school where it connected to 

72 

12 the school. As we went over to· the big overhead d 001; that is 

13 in that corner is where we used ti1at. 

14 BY MR. BENNETT: 

15 Q 
•. 

As I ·understand, when Mr. Gif:B.n was there, when 

16 he was spraying the high ·area, that \'las up in the area of the 

17 dormer windo\ets on one of the bays? 

A He was in a ;high opposite end of the building.: · .. · 

19 Q Now, as I understand it, Mr. Gifl;i.n was there, 

2o actually, for approximately 3,000 square feet of spraying 

21 operation? 

22 A That's right. 

23 Q And he actually sprayed some, and your men 

24 actually sprayed some while he was there? 



C. OVERTON LEE 
SHORTHAI~O RE.POATE.RS 

MUTUAL BUILDING 
RICHMOND, VA. 23219 Murphey - Cross 73 

I'. He was in the lift with my two men while all the 

2 spraying was done. 

}m. BEl~ETT: I think that's all I have, Your 

4 Honor. 
·:· 

5 THE COURT: ~.ny redirect, J.!r. TUcker? 

6 ~~. TUCKER: Yes, sir. 

7 

a REDIP..ECT EXAMINATION 

9 BY MR. TUCKER: 

10 Q Did Mr. Giffin give ~x. Kelley any instructions 
. ' 

11 . at the job ·site? 

12 I did not see him give any instructions. 

13 Q All right. Did ~~. Giffin give you or your men 

14 any instructions at ~1e job site concerning the mix of the 

1s water and the pOwder adhesive? 

.16 A Wasn't powder adhesive, it was a liquid. 

17 0 Did he give you any instructions there? 

A I do not remember. 

19 Q Now, did Mr. Giffin qive you any instruction as 

20 to when to change these tips? 

21 

22 

23 

24 

A · Well, that was -- the changing of the tips were 

really that was self-explanatory. Wh~n you were spraying I 

the material, and that tt~ng -- either one or two of thcD cut I 
off, or they started getting haywire, that is when you stopped II 

94 . 
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and changed them. 

Murphey - Redirect 

Q Did you have any discussion about that with 

Mr. Giffin? 

·74 

A I do not remember having any direct discussion 
I 

with Mr. Giffin about that. I 
Q 

previously at 

Mr. Murphey, let me show you a map that you drew I 

your deposition wherein you attempted to identify I 
and did identify the area where you put up this glue that you 

qot from Lockwood. 

A ·uh-huh. 

MR. TUCKER: May I present that to the witness, 

Judge? 

THE COu~T: Let me mark it. What was the last 

exhibit? This will be 28. ~re you going to introduce 

this? .;. . . '·· 

MR. TUCKER: Yes, sir. 

THE COURT: Have you seen this, Mr. Bennett? 

!'.tR. BENNETT: That is from the deposition, yes. 

(A hand-drawn diagram was marked 

PLAINTIFF'S EXHIBIT·NO. 28 and received in 

evidence.) 

BY MR. TUCKER: 

0 Is this your drawing, ~~. Murphey? 

95 

i 
! 

i 
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A Yes, it is. 

Q Can you tell us on that drawing where it is that 

3 you previously drew to define the area where you put up ~1is 

4 glue from LOckwood? 

5 A It is right here where I have ll\arked "Finish.'' 

6 Q All right. 

7 A I have qot it marked as Lockwood glue. 

8 Q Could you hold that up to the jury and show them? 

s Is this the area you are referring to? 

10 A Yes. 

MR. TUCKER: ~ll right. could I hand that to the 

12 jury? 

13 THE COURT: Yes. 

14 MR. BEt~NETT: May I see that just a second? 

15 BY MR. TUCKER: 

16 0 Did you see.on any of those pho~oqraphs that 

17 Mr. Bennett gave you the area that was marked there "Finishn? 

A I was trying to recognize which end of the 

19 
auditorium it was. I was looking for the overhead door. I 

. 20 
believe, if I am not mistaken, it was ~ this picture here. I 

21 
am not real sure if this is that wall or not. And that ceiling 

22 
was above that, 1, 2, 3, and 4, that they have got marked 

23 

24 

there. 

All right. This would be PLAINTIFF'S EXHIBIT lBJ Q 
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you are referring to; is that correct? 

A Yes. 

Q And you are referring to the areas here which 

have the numbers 1, 2, 3, and 4 on them? 

A It might have been all the way over to 6 that 

76 

s I we sprayed this material. 

7 Q All right. It was in that last section. 

a r.'JR. TUCKER; Could I show that to the jury, 

9 again? 

10 THE COURT: Yes. 

11 MR. TUCKER: I believe that's all I have, Your 

12 Honor. 

13 1-!R. BE~'NETT: A few more questions. 

14 THE COURT: Just a minute, Mr. Bennett. 

15 MR. BENNETT: Oh, I'm sorry. Have they finished 

16 looking at that? 

17 THE COURT: No , no • 

18 JUROR AD~.S: Could I ask a question about the 

19 glue? 

20 · THE COURT: Let me hear the question. 

21 JUROR ADJU.m: Is it normal procedure to put the 

22 same amount of mixture, water and glue, for every job 

23 so that if ~~ey did a small garage, or if they did a big 

24 auditorium, or whatever, that it would be the same amount. 
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of qlue 

Murphey - P.edirect 

regardless? 

THE COURT: That is a fair question. 

MR. BENNETT: Yes. 

T¥~ COURT: Is that true? 

THE WITNESS: That is true. 

~IE COURT: Yes, this is true. 

RECROSS-EXAMINATION 

BY l'~. BENNETT: 

Q Bill, with regard to_ the Fuller glue that you 

77 

bought, do you remember whether you bought that from Lockwood? 

I think you said earlier you got it from somewhere else. 

We picked the material up at this Lorton ware-

house, Lorton, Virginia, warehouse. 

how the transaction was between Tony and Ted Lockwood as to 

i 
j 
I 
I 
l 
I 
I 
I 

. ! 
! 

' 
' I 

J 
16 whether or not he bought it f~om them or bought it direct. I 

. . 

17 know that 

18 

19 

20 

21 

22 

23 

24 

Q You just went and picked it up? 

A I went to get it. 

Q Right. And this was after you had already made 

the one trip to Pennsylvania to get some blue K-13 fiber? 

A That's right. 
I 
I 
I 

Q All right. I understand this thing happened five I 
years ago. How long after this incident did you work for J1 

08 
'---'----------=---'~· --
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I 
i Weiler Insulation? i 

well, just trying to guess, it was in an 18-month I 2 A 

3 ranqe of it was a little over a year before I. left. 

4 Q Okay. Since that time, have you qiveh this··• 

5 incident any great thought, or are you trying to just tell us 

6 what you remember today? 

7 A Just trying to remember. I have had an occasion 

a to see the Moore Sign job. That was last year, as early as 

9 last year. 

10 Q This was a job you did before? 

11 A That's right. 

12 ~1R. BEI\TNETT: I think that ' s all I have , Your 

13 Honor. 

14 MR. TUCKER: Your Honor, I have only.two, 

15 promp~ed by these quest;ons. could I ask them? 

16 TJIE COURT: All riqht, sir. .we are qoing to end 

17 here in a minute. 

18 MR. TUC:KER: All riqht. 

19 

20 REDIRECT E~~NATION 

21 BY MR. TUCKER: 

22 Q Mr. Murphey, did a National Cellulose representa-

23 tive come down anc assist you in any way with these three jobs 

24 that you did prior to the St. Christopher's job? 

I 
I 

L---------------------~9~9----------------_j 



..• 

C. OVERTON LEE 
.. ~.:.,.~~·.~ . -.~. 

SMORTMANC REPOR1£RS 
MUTUAL BUILDING 

RICHMOND, VA. 232t9 Murphey - Redirect 79 

MR. BEm~ETT: Judge, now, what relevance is that?j 
2 

3 

4 

5 

e 

THE COURT: .I'm a little bit confused as to the 

relevance of .that. 

MR. TUCKER: The relevance is, I believe, they 

testified that they did not, and there had been no 

problems with the other jobs. 

I 

I 
I 
I 
I 
1 

7 THE COURT: But does that have anythinq to do witJ 
a this job? Objection sustained. I 
9 

~DR. TUCKER: All right. That's all I have. 

10 
THE COURT: You can step down. Do you-all want 

1 I him to remain outside, or release him? 

12 MR. BENNETT: Judge, I can't release him as yet. 

13 I'm sorry. 

14 'rHE COURT: You will have to wait. 

15 

16 
(The witness stood aside.) 

17 

18 THE COURT: -Leave those right.there •. You just 

19 remain out in the hall, Mr. Murphey. I don't think I told you 

2o this·. _, The purpose of separatinq witnesses is so they don't 

21 discuss their testimony. So when you qo out there, you are not 

22 going to tell those fellows out there what you testified to, and 

23 they shouldn't ask you. And they aren't supposed to tell you 

100 
24 what they testified to. 

I 
L------------------------------------------------------------------~ 



2 

3 

4 

5 

6 

C. OVERTON LEE 
~HORTHA~D A£POA1£RS 
MUTUAL BUILDING 

RICHMOND, VA. 23219 

MR. MURPHEY : 

THE COURT: 

80 

All right. 

Next witness? 

!om. TUCKER: Your Honor, before I call the next 

witness, I would like to read into evidence, if I miqht, some 

Answers to Interrogatories that were submitted to National 

Cellulose, and their response. 

l 
i 
I 

I 
I 

I 
I 
I 
I 

I 

7 THE COURT: would you check that with Mr. Bennett?! 

e ~,.R. BENNETT: w"hich ones do you want to read? 
I 
i 
I 
i 
I 

! 
I 

9 T!IE COURT: I hope you-all have got copies. This 1 

10 file is a mess. 

11 MR. TUCKER: May I explain to them what this is? 

12 THE COURT: Yes. 

13 MR. TUCKER: Ladies and gentlemen of the jury, 

14 the•e are written questions that were submitted to National 

1s Cellulose Corporation aDd which their repr~sentative responded 

1s to under oath. I realize it is tedious, but I need to read 

11 these into the record, because it relates to some testimony 

ta that you-all will hear later. 

19 -The first question is: "State with particularity 

. 20 the chemical composition of the K-13 insulation in its finished 

21 state that was sold to Weiler Insulation for use in the 

22 St. Christopher's field house, assuming proper preparation and 

23 application of the insulation." I 
24 

L

---------------An---sw __ e_r_: ___ n_s_e_v_e_n_t_y~-Ls~i~x~pe __ r_c_e_n_t ___ c_e_l_l_u_l_o_s_e __ f_i_b_e_r_, __ j 1C1 
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four percent aluminum sulfate, and twenty percent boric acid." 

2 And then, following that are tolerances, I 

3 believe, which are: Boric, plus 3.5, minus 1.07 sulfate, 

4 plus~.S, minus 4.0; fiber, plus 1, minus 2. 

s In Question 4, I asked them to state the ratio of 

s product to fiber that was specified for the materials sold. to 

7 Weiler for application in the St. Christopher's field house. 

8 l'..nswer: ".051 gallons of adhesive to one pound of! 
I 

9 fiber." 

10 5: ''State what, if ·anything, your representative 

11 did to assure the proper mixture of K-13 product sold to Weiler 

12 for application in the St. Christopher's field house." 

13 Ans\fer: ''Nothing specifically was done for this 

14 job. All K-13 is applied with standard procedures as outlined 

1s in our application manuals." 

16 

17 

18 

19 

20 

21 

22 

23 

24 

6: "As to the binder sold to Weiler for applica-

tion in the St. Christopher's field house, state its generic 

I name, its brand name, its composition and the supplier of such 

binder to you." 

Answer: "Non-ionic acrylic emulsion. Brand 

name is K-13. Supplier is Celanese Corporation." 

We would like to call Mr. Cox, Your Honor. 

THE COURT: f.~r. Cox? 

~m. TUCKER: Yes, sir. 

I 
I 
I 
I 

~----------------------------------~~~~------------------------__j 
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THE COURT: 

82 

You are going to have some paper you 

are going to be working with? 

MR. COX: I don't know, sir. I don't think so. 

TilE COURT: Well, okay. we -.ull wait and see. 

You were sworn this morning; weren't you? 

MR. COX: Yes, sir. 

THE ·COURT: You may sit down. 

9 EDt'liN cox, III, was sworn and testified in behalf 

10 of the plaintiff, as follows: 

1' DIRECT EXAMINATION 

12 BY MR. TUCKER: 

13 Q Mr. Cox, will you state your full name, please? 

14 A · Ed,t~in Cox, III. 

15 ·o l\'here do you live, Mr. Cox? 

16 A 7111 Pine Tree Road in Richmond. 

17 Q And what do you do for a living? 

18 A I am engaged in the practice of chemistry and 

19 chemical engineering. 

20 Q can you tell us what your education. and background 

21 is in chemical engineering and chemistry? 

22 A Yes, sir. I graduated from Virginia Military I 
I 

23 

24 

got out of the J 
a masters degree · 

Ins~itute with a degree in Chemistry. After I 

Army, I went up to the University and received 
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in Chemical Engineering. Since then, I have become a 

2 registered enqineer here in Virginia, and I am an accredited 

3 chemist. 

4 0 Can· you tell us, briefly, what experience you 

5 have in the field of fluid mechanics and solid mechanics? 

6 A Well, those are the typical disciplines, sir, 

7 in the area of chemical enqineeril'1g, the conveyance and 

a handling of fluids and solids. 

9 Q And have you had some experience in that area? 

10 A Yes, sir. 

11 Q And how long have you had experience in that 

12 particular area? 

13 A Well, obviously, I studied it in school since 

14 1960, off and on. 

15 Q In particular, have you had any experience with 

1s the study of spray-on .insulation? 

17 A We did the quality control procedures for a 

18 manufacturer of it here in Virginia, sir. 

l 
I I. 

19 0 All riqht. Mr. Cox, ha~~a you been asked by me to j 

20 

21 

22 

23 

24 

make an examination of the insulation at the st. Christopher's 

field house and to determine, if you could, what, if anything, 

caused the insulation to fail to adhere to the surface? 

A Yes, sir. 

Q And have I supplied you with some materials in 

I 
I 
I 

.i 
I 

~04 ~ 
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assist you in that effort? 

Y~~' _sir • 
. • 

84 

0 .Can you tell me what you have been supplied with 

to make your conclusions? 

i 
A I believe it was eleven samples that you deliverei 

to ~ in various plastic baqs. You gave me a copy of the I 
depositions of a gentleman named Weiler and a gentleman named I 

I Murphey. You gave me the Answers to Interrogatories. I don't , 
! 

9 know whose questions they were. The answers were those of 

10 National Cellulose. And then later, I got a copy of what they 

11 call the instruction manual for K-13. 

12 Q All right. Now, I show you PLAINTIFF'S EXHIBITS 

t3 1 through 9 and ask you if these are the samples which were 

14 delivered to you by me and which were examined by you in your 

15 study? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

·A Yes, sir. 

Q All riqht. Now, in add~t~on to looking at those 

samples and studying the other materials ·that i submitted to 

you, did you do anything else to try to determine the cause of 

this failure? 

A 

0'" 

A 

Yes, sir. 

What did you do, sir? 

Well, I went out to the 

MR. BENNETT : 
i 

Judge, I hate to interrupt here, butl 

105 
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we have not qualified this m~~ as an expert yet, and I 

want to make it clear as to what his area of expertise 

is and what it is not. ~.nd I think we are going to qet 

to opinion questions right quick here. 

THE COURT: ltlell, what are you offering? Do you 

want to go on and make a formal offer of him? Is that 

what you put him on for? 

MR.· TUC!<ER: I am going to offer him as an 

expert in· fluid mechanics and particle mechanics and 

particularly as that field relates to the study of 

composition of spray-on insulation. 

MR. BENNETT: Judge , I would be perfectly 

willing to stipulate that Mr. Cox is an eminently 

qualified chemist and that is his field,· but he is not 

qualified in the application of spray-on insulation. 

And he already demonstrated that in his deposition. 

MR. TUCKER: I object to that, Your Honor. That 

is not in evidence. 

MR. BENNETT: That is the problem we have. I 

~ink he is qoing· to want him to qive opinions about 

':~·., spray techniques that he knows nothing about. 

MR. TUCKER: If Your Honor please, if you would 

just let me proceed, I am sure Mr. Bennett can object to j 

any question that I ask that he thinks is not proper ·I 
1.f'6 ~----------------------------_.... __________________________________ j 
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when I ask hirn without anticipating. 

86 

~Ir. COURT: So far, he is qualified as a chemical 

engineer and a chemist and has done some quality 

control work with regard to spray-on insulation. Beyond 

that, I haven't heard·~anything. 
I 
I 

~1R. BEl~lETT: I would like to clear that up, also.l 

He has riot done quality control work. 

THr. COURT: Iu-e you through examining him on his 

expertise? 

MR. TUCY...ER: Yes, sir. 

THE COURT: Ttle will allow voir dire on the 

question of his expertise. Mr.. Bennett? 

I 

I 
i 
I 

I 0 

j 

i 
I 
I 

MR. BENNETT: Mr. o I 

Cox, with regard to the quall. ty ! 
I 

control worlt you did, as I understand it, that was with 

a company that was manufacturing fiber, the fiber 

material that goes into a spray-on type application; is 

that correct? 

~lE WITNESS: That is one form of it for that 

company, that's correct, sir. 

MR. BENNETT: Right. And that is your experience 

in the field of this type of insulation is quality 

control relating to the fiber? 

TIIE WITNESS: To the addition of chemicals to the 

fiber, sir. 

i.C7 J. ...____ ________ _ 
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MR. BEN'Nr.TT: Right, ~lte chemicals being stuff 

that you mix into the fiber in a dry state, not the 

87 

I 
I 
I 

I 
I 

~·:;j~ .. -. '·. 

qlue side of the picture, but just the fiber side of it?! 
I 
I THE WITNESS: That's correct, sir. 

MR. BENNETT: Okay. Do you have any other 

experience in this field? 

THE WI~~ESS: In the addition _of binder to a 

solid matrix so that you get the proper ratio. 

MR. BENNETT: No, I 'm talking about spray-on 

insulation. 

THE WITNESS: No, sir, I do not. 

lm. BENrmTT: That's all I have, Your Honor. 

THE COURT: All right, Mr. Tucker. 

BY MR. TUCKER: 

Q Well, tell the jury what, if any, experience you 

do have in the field of making a determination as to what ratio 

of binder to fiber that should be in a matrix of spray-on 

insulation. 

MR. BENNETT: Judge, no\'1 1 I object. That is 

beyond his scope. 

I 
I 

I 
I 
I 

I 

MR. TUCKER: That is what you didn't want to ask. 1 

him, Mr. Bennett. ! 
·I 
I 
I 

I 
TIIE COURT: Let me hear the answer. Go ahead. 

108 I 
L_ _______________________________________ _j 

Objection is overruled. 
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I 
I 
I 

I 

A Sir, in the field of chemical engineering, you 

very often have the problem of adding a liquid to a solid in 

a fixed ratio for whatever purpose you want, ultimately. For 

example, in granulated fertilizer, you take a dry matrix. ·You 
1 

have to add a slurry or a liquid to it that is going to be the I 
binder in exactly the right ratio, because if you don't, if you I 

l 
i 

have too much liquid, you have a slurry flowing out. If you 1 
t 

have too little, you have dust flowing out. You have failed to ! 
I 

accomplish what you want, which is a physical condition which 

has as its basis the moisture level added to a solid. That, I 

think, would be relatively applicable to it. 

Another would be on many sprays that are put_on 
I 
i 

as coatings on a passing substance, \'lhether it be the coating [ 

i 
of a piece of paper, spraying a house, where you are adding two 1 

systems at one time, sir, for example, the process where you 

actually are melting things at a time when you would have to 

have two components fee.d to a common discharge. 

THE COURT: Let me see if I understand. I think 

you are saying, as a chemist and engineer, you have a 

qeneral understanding of the process of mixing a liquid 
. -

with. a solid in a combination. 

THE ~~TNESS: Yes, sir. 

I 
I 

I 

THE COURT: But I believe you are also sayinq in-., 

sofar as this particular application process, you have 

.__ _________ 1_09"'ft---------
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not had any direct experience in that. 

THE WITltESS: That's correct, sir. 

.THE COURT: Go ahead, Mr. Tucker. 

MR. TUCKER: J ... ll right. Are we done with the 

voir dire, Your Honor? 

THE COURT: Well, I don't know. I mean --

MR. TUCKER: I am offering him. I am offering 

Mr. Cox as an expert in the field of fluid mechanics 

and particle mechanics and particularly as an expert 

who can chemically determine or otherwise determine 

whether there is a sufficient binder in a matrix of a 

binder ~~d fiber to adhere to a qiven substance. 

THE COURT: I think he probably has sufficient 

qualifications to make that analysis.· 

··MR. BENNETT: Judge, so I am clear, he is not 

89 

going to be allowed to qive opinions as to the applica-

tion process. 

THE COURT: I doubt it, but I haven't had a 

chance to rule on it yet. I thought that has been 

pretty clear up to now. When we qet to the question, 

we will get to the objection and we will decide if he I 
I 

has exceeded the territory. He certainly has sufficient! 

expertise to get into what you just said. I 
I 

MR. TUCKER: Yes, sir. I 
1.10 J 

~----------------------------------------
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BY 11-LR. TUCKER: 

Q 

Cox - Direct 90 

Now, Mr. Cox, what, in addition to the materials 

3 that you have been given, did you do or did you gather to make 

4 your determination about the cause of thi~.failure? 

s A Well, in addition to the samples that I was 

e given, these and I think there were more at the time -- I 

7 went out to the site twice. And, on one visit, I picked up 

a some more samples myself. These I analyzed in the laboratory. 

9 Q Do you have these additional samples with you? 

10 A Yes, sir, I do, sir. 

11 Q l~ere are they? 

t2 A They are in this paper bag I brought. 

13 MR. TUCKER: All right. could I introduce these 

14 samples as the next exhibit? 

15 ~ COURT: Any objection, Mr. Bennett? 

16 MR. BENNETT: No. As I understand, they are 

17 samples he took recently. 

18 'l'IIE COURT: I presume at random. 

19 !om.. TUCKER: He is going to explain that, Your 

20 Honor. 

21 THE WITtmss : Sir 1 they will get you real dusty 

22 
if you pick them up. 

23 MR. TtTCKER: If I could just have the bag marlt.ed, 

; 

! 
I 
! 
I 

·I 
I 
I 

! 
i 
I 

I 
i 

I 

I 
I· 
I 

24 that would be the easiest way to do it. J' 
L--..-------4-r.l:------
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·(A paper bag containing ·samples of 

insulation was marked PLAINTIFF'S EXH:rBIT NO. 29 

and received in evidence.) 

s BY MR. "TUCKER: 

6 Q Now, in your various tests. and analyses, Mr. cox, 

7 were you able to determine ~ther, if the fiber and glue that 

a you found in ~e St. Christopher's field house had been mixed 

9 together in the proper proportions, whether they would have 

10 adhered in insulating? 
.. 

11 MR. BENNE'l'T: It is a leadinq question. If this 

t2 man has an opinion, let's bear it from him. 

13 'THE COURT: -there is no foundation for that 

14 question4 Objection sustained. 

15 BY MR. mCDR: 

16 

17 

18 

19 

20 

21 

22 

23 

24 

0 Tell me, Mr. cox, what you did in your analysis 

of the cause of this failure. 

A Since the problem was to put the binder with the 

fiber, if you will, qlue it, in this case, to the ceiling, the 

question is: Is there enough qlue there to hold it to the 

ceilinq? Well, now, you know, when you talk about a chemist, 

__ you think. he can do anythinq. But he has got to have something 

to look for. And, in this case, we were looking for the glue. 

Since we didn't -know the composition of the glue, but we did 

-t-12 .... -~ 

.· .. ..;.,;,·. 
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know what some of the chemicals should have been in the 

.92 

cellulose to which the glue was added, then if we could keep 

track of that, we miqht say in the applied insulation, after 

it bad gotten to t:he ceilinq and after it had _fal;Len back 

down, which is where -these came from, if we could analyze for 

these compounds, then the decrease in the number -would tell us 

·how much qlue had been pat in. 

So what we did was to try to .analyze for boron 

and aluminum, which are two of the elements that are put into 

the cellulose when it is manufactured and before the qlue --

not when the cellulose - when the insulati-on is manufactured 

in the dry state, ·before the qlue is put in. 

Now, we already bad, from the Answers to 

Interrogatories yOu asked me about, sir, a statement of ·how 

much should be there,. so that wa·s what we Were loOking.: for~ 

But we also had some analyses that National ~llulose had run 

that told us that this boron content varied markedly, and that 

is what we fo1md in the laboratory, vas that their results 

showed the same thing. so we could not use the boron and/or 

t:he aluminum concentration in the insulation as applied to tell 

us how much qlue ~s there, because it varied from not.being 

present at all to being pNsent in remarkable amounts. 

0 All right. And what, if anything, -else did you 

do to make the determination as to how much gl':le was present? 

1_1.3 
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A Well, that struck out that part, that method of 

2 determination. '!'hen we looked at it under wha1:. we call a 

3 magnifying qlass~ a microscope, to see, when you looked at the 

4 fiber, what t(as around it, was .it glue around them, could you 

s see foreign things in there that didn·' t look like cellulose, 

e or did they all look 1ike cellulose. And then, after we qot 

7 the manual and we had been told what they should look like 

8 and the easiest way to describe it is the fibers ought to 

9 look like the b~anches of a tree after an ice storm, the glue 

10 around the fibers -- then you knew ·what you were J.ooki.ng for. 

11 '!'hen ·there is another test. You ~ght c~l it a 

12 feel test. It certainly isn't a scientific test, but by 

13 feeling something, you can see whether it is glued together or 

14 not. 

15 

1s some of your samples? 

17 A Yes, sir. Bere is one of the samples we took, 

18 which is 2C. And, as you can see, this is a pretty tough 

19 sample. You can break it. but it is obviously qlued together. 

20 Bere is another sample, 4C. This I found on the 

21 floor in the middle, and you Would expect it to be dusty, and 

22 
you can see that it is. You can see. the same difference in 

23 some of these samples, the first set that I had. 

24 And then here is another sample, and you can see 

1.1.4 
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on one surface that it scratches very easily. On the other, you 

can do it, but you are breaking- it loose. 

Row, when you look at this under .the microscope·, 

4 you see the same ~9· 'there is rea1ly not much difference. 
,. 

5 In looking at this, you can look at it and see pretty loose 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

fibers. l:f you look at this, it .looks pretty well glued on 

those sides. If you look at this one, this powder is from the 

roof. You can see it was sprayed up against the piece of 

metal. Of course, it was flat. at the time. It has got sort of 

bowed in the· bag. On the other, you can see it has qot a . 

different finish to it.· If you look at this under the micro:.. 

scope, you can see it looks sort of like the fibers in an ice 

storm. J:f you look at this, you can see discrete fibers very 

clearly. You can see some glue in there, ·just some, ·but nowhere 

·as much as here.· 

Q Based on these tests and analyses that you ran on 

these samples, were you able to determine whether a properly 

proportioned mixture of glue and fiber would have adhered to 

the surface in the St. Christopher's field house and insulated 

that buildinq? 

MR. BENNE'l'T: Judqe., :t am qoinq to interrupt. I 

think we have qot to limit it to the samples he has. 

'l'BE COURT: I thought he said based on the samples 

that he examined. Go ahead. 

1.15 
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'!'HE WITNESS:. Well, to answer your question 

another way, sir, in this sample, I do not ·believe 

95 

there was ·enough glue on this surface to hold· it to the 

.ceiling. You have some good samples, so it would be my 
t 

s opinion if there was enouqh glue there, it would have 

s ·held the cellulose to the ceilinq the way it .was 

7 supposed to. 

a BY MR. TUCEER: 

9 Q Now, based on your tests and ~alyses of the 

10 samples tlult you had,. did you make any dete:rmination as to why 

11 this insulation failed to adhere to the surface? 

12 A Not enouqh glue. 

13 MR. .BENNE'l'T: '!'hat is where he gets past his 

14 area of expertise. 

15 IJ.'BE COUR'l': we11., ilot really, ·because h8 . just. 

16 answeJ:ed that. 

17 MR. BENNE'l'T: r aqree. 

18 
THE COURT: But the answer is not enough glue, 

19 
and I don't know why in the world .a are spendinq all 

20 this time and money, because it seems to me if it falls 

21 
down, it has got to be because it didn't stick. I mean, 

22 
what are we trying to prove? 

23 
MR. TUCKER: This is a11 :r am tryinq to show. 

24 
'!'BE COURT: You-all could have stipulated. 

.· :.~ .. - .... 
" ·. 
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MR. BENNE'rl': Stipulated the samples don't have 

enough glue. 

'!'BE COUR'l': ·Dian • t have enouqh qlue to stick to 

the ceiling. 

'!'BE WI~SS: That's right, it didn't. 

. THE COURT: I vould have thought that 20 minutes 

aqo. 

MR. roCKER: All riqht. '!'hat's all I have of 

this witness, Your Honor. 

!'BE COORl': Any cross? 

MR. ·BENNETT: No questions. 

'I'BE COURT: ~ you, Mr. Cox. 

('!'he witness stood aside.) 

.-rm: COUR'l': Who would your next witness he and 

what is the length anticipated? 

MR. -nJCKER: Mr. Newman is the next witness, 

Your Honor, and l: expect he may be a total of a half an hour. 

'1'BE COUR'l'; · Members of the jury, in order to get 

any decent food down in this part of the City, you have qot to 

get out early before they sell out. We are goinq to lunch. 

You-all, of course, can go where you want. I am not going to 

qive you a great deal of time. I am qoing to ask you to come 

1_:17 
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back at 1:15. '!'hat does give you almost 40 minutes, roughly. 

I would like you-all to be back _here at 1:15. 

We will start the case up again. 

(A recess was taken for lunch.) 

~_COURT: Who is your next witness, Mr. TU:C]ter? 

MR. '.l'UCKER: 1'~. Weiler. 

'l'BOMAS ANTHONY WEILER was sworn and testified in 

behal£ of the plain~ff, as follows: 

DiBEC'l' EXAMINA'l'iON 

BY MR. -:rtJCKER: 

Q state y~ur name, Mr. weiler. 

A ·lf'homas Anthony Weiler. _· 

. Q And axe you the Weiler in weiler Insulation? 

A Yes. 

Q A11 right. 

+JaaaJalatrwanlnpt:riRR ··'ant a ... ··¥!e.ilex·t».~lAt~m!~-m;.~~.:-W!~¢!!'.?:"'.·, 

lam!~.i;~as··uvfar·,•• .. ·~.ca.llulo .. -:.was.~ u r vrea?:~-~· 

A 

:~j~':!'J?BI!.•: We sold x-13 and instal1ed the product. And we 

rented equipment for the lC-13 as far as the application, as 

far as the hoppers and feeder.s. ·The pumps - which it is ·a 

two-component system - the pumps which we used :-were adhesive. 

1:18 
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we bought and maintained those. 

0 This is equipment you got from National Ce1lulose; 

is that correct? 

A Yes, equipment purchased from them or leased from 

•• 
5 ·.them, excuse me. 

6 
Q Now, as a NationcU, Cellulose applicator, can you 

7 explain what that -~ 

8 
MR. BmmETT: I am going to object to that term. 

9 
I don't think that is the proper characterization. They 

10· 
don't work for National Cellulose. '!'hey are not a 

11 
Rational Cellulose applicator. 

12 
MR. 'l'UCKER: Judge, that is just what I asked 

13 
him. He was .called -- he called himself an ~pplicator 

14 
·of National Cellulose products. -rhat .is what I am 

15 referring to~ When l: say .•National cellulose applicator:' 
. . .. 

. 16 
l: don't mean to imply he is an employee of. National 

17 
Cellulose. 

18 
'lBE COURT: :r thiDk that has been explained to 

19 
the jury pretty well, now. 

BY MR. 'tUCKER: 
20 

21 
0 As a Nationai Cellulose Co~ration .applicator, 

22 
can ~u tel.l me what the 

23 
'!'BE COURT: I think that is misleading, 

24 
Mr. Tucker. l: say that, and then .you tw:n •round and say 

1.19 
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•As a National Cellulose Corporation appli~ator." That 

is very misleadinq. Be is an independent contractor who 

buys National Cellulose products and applies them. 

MR. 'l'OCKER: I am not . tryinq to mislead anyone. 

'!'HE COUR'l': well, it seems that way. 

s BY MR. TUCKER: 

7 0 . 

9 iDa' ·Wha.t· it· ilrc'Iudes? 

10 A Well, we purchased 'the truckloads or carloads of 

11 dry cellulose baqged mat:9rial, and you would purchase 55-gal1on 

12 drums of chemical, which has a bl'Qe type of material. You 

13 would have the material, you would CJO through what is cal.led 

14 1:he hopper, or a blower, .and it would be. pneumaticall.y 

1s install.e4. You· ..Ould, of coUrse# put t:he. material in ~ .· 
. . 

16 hopper, and then it would go througb~ various grindinq ~d 

17 shredding processes within ~ machine, wi.th valves to adjust 

18 1:he - or gauges, ~~use mer. that would adjust the. rate of 

19 

- •. .... • ••. ~ ..... · ........ :.. 7"-..,.i·'\..- ...... ... ~· "'"-:·· •• ,. ' .. ;"" •• ;,.~ .• -~ 

f1ow of the cellulose ...... ~..,_, had. 'ad'bfts.iw pumps~ ·.t.ba.t-· ~-
,y .... ~. -- . .;,-

20 

•. 

22 -=aze:;.:-rbD:t,.:.;~.~W"DW,.ala~-manr-.;·pa;t:bs· of. "'the-··- ·•::--

23 

24 

1.20 
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Q All right. SrJ.:·;..:.:do "7 1m~rstaua;:·,:&om- ~--

100 

2 .... iliOfty· "that -de~fnq the rate of' f1ow- of" the· fiber -aDd 

3p-''~·.-tile·-rate of tbe flow of. the glue is all:··iDcJw:led.~-.. ~. 
~ . 

5 A 

6 MR. TUCKER: '!'bat's all ~ have. 

7 MR. BENNET'l': 1: don't have any ~stions, Your 

8 Bonor. 

9 '1'BE COURT: You can step down, Mr. Weiler. 

10 

(~ witness stood aside.) 
11 

12 

13 fft!E COURT: Who is your next witness? 

14 MR •. TUCJCER: J.ir. Newman, Your Honor. 

- . 
15 . ~ COOR'r: Do you want Mr. Weiler to stay 

16 around? 

17_ MR. TUCKER: No, he may be released. 

18 

. '9 
wn.LXAM NEWMAN was sworn and testified in behalf 

20 
of the plaintiff,- as follows: 

21 
DIRECT EXAMINATI0!1 

22 
BY MR. TUCXER: 

23 
Q State your name, sir. 

24 
A William Newman, N-e-w-m-a-n. 
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Q l~t do you do for a living, sir? 

A I am an archi teet. 

Q And what firm are you with? 

A Glave, Newman & Anderson Archi·t~cts. 

0 All right. And were you the archi teet for the 

e field house at st. Christopher's School? 

7 A Yes. 

8 Q Did you design the building? 

9 A Yes. 

10 0 All riqht. What did you specify 1 ·Mr. Newman 1 

· ,, concerninq the spray-on insulation for that · buil.ding? 

12 A It was.X-13 the~a1 spray-on insulation of 

13 National Cellulose Corporation. 

14 Q And you were employed by the owner of that 

15 property, Church Sehools; is that correct? · .. 

16 A Yes. 

17 Q All right. And am I also correct that the 

t.S general contractor on that job was Mr. Graves? 

19 A Yes. 

20 Q And his corporation, anyway, Graves construction, 

21 
Incorporate~? 

A Yes. 

2:3 0 When were you first notified of any problem 

24 concerning the insulation, Mr. Newman? 
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. A I think the first I knew of it was within a 

102 

2 couple of months after the building was completed, after final 

3 inspection. 

4 0 All riqht. And did this problem have anything to. 

s do with the insulation fallinq off? 

. 6 A . .arhe .first I knew of any insulation fallinq off 

7 was a cQuple'! of months after the building was ·completed. 

8 Q All right. would you tell the jury the progres-

9 sion of what you have learned and what you have seen concerning 

10 the fate of this insulation? 

' 1 
·MR. "BENNETT:· · I'm sorry~ I don't understand the 

12 question. 

13 BY MR. t.l'UCKER: 

14 0 WoUld you tell the jury what _yOu bave seen and 

.. 
15 

.. ' .. 

. learned betwtYm the time YoU first ·knew there was ·a problem .. 

16 and today concerning ·this insulation falling off? 

17 THE COUR'l': Just a moment, Mr. 'l'uclter. 

18 MR. BENNE'l'T: Is be asking what he has personally 

19 
seen, or asking him to state an opinion? 

20 'l'HE COURT: I think he asked him two thinqs, 

21 
what ·he has seen and what he has learned, which probably 

22 
is not permissible. 

23 
BY MR. TUCKER: 

24 0 Tell us what you have seen, Mr. Newman. 

1.23 
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A Well, first, as I recall, within a couple of 

months after _the final inspection, a couple of patches of 

103 

insulation fell off, about as biq as your hand, perhaps. And, 

as I recall, 111e notified Mr. Graves and asked him. to have it 
... 

fixed; and he did. · He had it replaced. And then,_ more of .it 

would fall. And, by the spring, larqer patches of it, perhaps 

as biq as two-feet square or biqger, would fa11. 

Each time it happened, we would ask Mr. Graves 

to fix it, and he would endeavor to do that. But then,. by· 

the summer and the fall of the next year, by then, a year ~ater, 

it was ... fallinq dow over a larqe poJ;tion ~f the ~~ldinq. And 

it was clear by then that there was a major problem, and it 

couldn't be repaired py·just puttinq a little of it back, or 

reqluing some of it that fell, or even doing. a little bit "of 

·.resprayiDq, that the material was falling. And it was all 

_evidence it was qoinq to continue· that way. And, indeed, that 

. is what happened. · It is perhaps -- well, there is a very 

larqer portion of the building that now has lost insulation. 

0 When is the last time you were in the building, 

Mr. Newman? 

A Last week. 

Q Did you, at that time, observe the condition of 

the insulation? 

A Yes. 

1.24 
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Q Could you generally describe for us the condition 

z of the insulation as you saw it a week ago? 

3 A Well, on the. south wall, or the south half of 

4 the building, let's say - because I am ·actually talkinq a);)out 
. *~ 

s the ceiling and not the wall -- I haven't made an attempt to 

6 calculate this, but I would estimate 40 to SO percent of the 

7 insulation has .come down. On the north half of the building, 

e perhaps 25 to 30 percent. '!'he east end, perhaps 30 percent. 

9 And the west end is in pr~tty qood shape. 

10 0 Did you go out to that building in July of 1980 

11 . . . ana :take some samples of the material? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A Yes. 

'THE COURT: This is going to tie into the 

exhibits, now? 

MR. 'l'OCKER: Yes, % be!"ieve, Your Honor, we can 

stipulate .that EXBXBZTS 1 tbrouqh 7 of our exhibits 

introduced thus far are samples that were taken by 

Mr. Newman and Mr. Boyd in July of this year. 

MR. BENNETT: Yes, sir. And I think they 

correspond to a drawinq that they did. 

MR. 'l'UCXER: R.ight. 

BY MR. 'l'UCKER: 

0 Mr. Newman, at the time you were at the building 

in July, did you make a drawing to have these samples 

'5 

.: .. ·~:'!\ .. 
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correspond to certain designations on the drawinq? 

A I made a freehand drawinq at the site, yes. 

Q .All riqht. Let me show you this drawing and ask 

4 if that is the one that you are referring to? 

5 

6 

7 

a 

9 

10 

11 

12 

A Yes, it is. 

'!'BE COURT: What number is this going to be? 

Do you-all have ~ numbers? 

MR. '!'OCKER: .30, yes, sir. 

(A hand-drawn diaqram was ma~ked 

PLAINTIPF'S EXHJ:Bl:~ NO. 30.·and received in 

evidence.) 

t 3 BY MR. TUCKER: 

14 Q Mr. Newman, on this drawinq you have numbers 

1s 1 through i, circles in various places. Did you make those? 

16 A I .~lieve they refer to the samPle numbers. 

17 All right. And do the areas where those numbers 

te appear indicate the area from which the samples were taken? 

19 A Yes. 

20 Q All riqht. Row, ·did you also more recently, when 

21 you went to the building, take some photoqraphs of the area, 

22 at my request? 

23 A Yes. 

24 0 Let me show you PLAINTIFF'S E.XHIBI'l'S 10 throuqh 

126 
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27, I believe, and ask you if you can tell me whether those 

106 

2 are photoqraphs that you took at my request a week aqo?-

3 A Yes. 

4 Q All riqht. Are you able to relate those p~~-

s graphs and what they show to the location in the buildinq? 

6 A Yes. 

7 0 Al.l right. And can you do it by use of 

a PLAINTIF.P'S.EXBIBIT 30? 

9 

10 

11 

12 

.13 

. 14 

15 

16 

17 

18 

19 

20 

21. 

22 

23 

24 

A I think I can , yes. 

lfHE COURT: 'l'he best way to do this is to get 

up in front of the jury and qo through the pictures in 

some sequence. i don •t care if it is 10 throtiqh 27 in 

sequence, but identify each picture as he is talkinq 

about it • 

If you-all will get maybe a little closer 

toge~ - Mrs. Applewhite, you could maybe move over 

a little bit, make it easier to let all-of you see. 

You can stand out in front of the jury, hold the 

plat out so they can all see it. 

BY MR. f!'OCKBR: 

Q All right. Let's look first at PLAINTDT'S 

EXHIBI~ 14 and see .if you can describe what that shows and 

where it is located by usinq PLAINTIFF'S EXHIBIT 30, the 

picture. 
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A All riqht. :rt is in the southern part of the 

building, in bay 67, so that would be right here. And ·it 

shows a panel of the roof, the other side of the roof between 

two of the structural frames. These lines qoing across 
·. :~-

represent the structural frames that hold the roof up. You 

can see a frame here, and one. here. so that is about 20 feet. 

JUROR ADAMS: You mean only those tiny patches 

of qlue is all that remains? 

THE tliTNESS: Well, the white you see is the 

underside of the steel roof. 

JUROR ADAMS: And the brown# we have never 

determined what ·it was. 

... .. 

'mE. WiTNESS: The brown is a pOrtion of the 

insulation that is still sticking, anc;l the qreen is --

JUROR ADAMS: What has .fallen off? 

THE wr.t'NESS: :ts the surface of the iftsulation • 

You can see it much more clearer in that clo~-up view 

there. You can see the white metal roof. '.rhe ·.hro~-·-is 

stuck ~o the roof, and the qreen is peeling off of the 

brown portion, so the insulation has, in fact, 

separated in the Ddddle. 

BY MR. 'l'OCRER: 

0 We are looking now at PLAINTIFF'S EXHiBIT NO. 12. 

Could you identify where on PLAm'l'IPF • s EXHrBI't 30 that area is 
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A ~his area is. in fact, a part of 30, right here. 

Q ADd you are referring, nov, to PLAINTD'F'S 

EXBDZ'.r 14. Are you saying PLAINTIFF'S 12 is a part of 

A Is a blowup of this one. 

'mE COURT: Close-up of a portion of it? 

'ME WI-rNESS: 'l'ha t' s correct, yes. z think l: 

could find it in there, if you want to. 

THE COURT: Yes, Mrs. Applewhite? 

JUROR APPLEWHr.rE: I was just thanking you. :I 

was going to thank· you for tellin<J me that was a blowup 

of the one we have just seen. 

BY MR. ~CJCER: 

Q .Let '·s look •t PLAIN'l'D'F 'S EXHIBrr li. :And would 

you tell the jury ·what that is? 

-
THE COURT: Let: me qo back. to the . other one. 

when I say a blowup, I think the witness will show What 

I mean. It is a close-up that is not showing the whole 

picture. ~hat is showinq a small picture, larqer. 

JUROR APPLEWHITE: In other words, this one is 

sbowinq that closer? 

~ COURT: Yes, a small section of it closer, 

yes. 

THE WITNESS: ~he distance, if I put my shoe 
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down on this picture, it would qo from here to here. 

'rilE COURT: so you are covering a little over a 

foot square there. And the other one is covering some-

thing like 20 feet square. 

5 
THE WITNESS: 'l'ha t 1 s right. Certainly, this is 

6 

7 

8 

9 

' ' 

c 

\6 

17 

the same picture as .that. . '!'here are: "t:WO·. o~ them. 

THE COURT: That comes from ·the same section, 

the ·south? 

'!'BE WITNESS: Well, ·in fact, I took two shots of · 

each pict~re just to make sure. 

'l'BB COURT: All riqht. And ·~t i.s. just a copy. 

~'l'UCKER: 

All right, let • s move on, then# to PLAINTIFF 1 s 
1 17 and see if we can identify that one, where it .is on 

:t.dnq. 

All right. 'this, again, is the south wall. And 

i.he entrance here. !'his first franie is here , second, 

~- So that is the first~ second, third, .and 

19 
f.you see three bays. 

20 ~ COUR!I': '.rhe camera is over here somewhere 

21 
inq towards this? 

22 
~ ~SS: That's correct, toward the 

23 ~e. And we see one of the dormer windows, which i 

24 ne riqht here. So that is about 75 feet right 

1.30 
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All riqht. Let • s JDOVe on to PLAINTiFF 's 
4 EXHIBI'l' 16. Let's see if you can identify that one, where it 

5 is located on the drawing. 

6 A. '!'hat would be frame 6, 7, and 8. 

7 '.l'HE COURT: 'l'hat is going to be very close to 

a NO. 12. 

9 ~ W~SS: That's right. 

10 t.rBE COURT: Yes. sclme general .area? 

11 ·'!'HE WITNESS: same· area, yes, that is true. 

12 BY MR. TUCXER: 

13 0 PLAIN'l'D'P 'S :EXBIB:I'l' 15 is what? 

14 A 'lha t is the same one. 

·1 5 Q Skip PLAINTIFF's ·zxm:srr 15, move on to 

16 PLAiNTIFF'S EXHIBIT 2 7. 

17 A Okay. I have qot to look back at some notes I 

1a have, because I didn't write on this picture.. I have a log 

19 with these pictures in my pocket, if it is all riqht if I 

20 refer to that. 

21 '!'HE COUR'r: Sure. 

22 A That is in this second bay right here. 

23 BY MR. TUCKER: 

24 Q South wall? 
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A Yes, south wall. 

0 All right. Now, where would. PLAINTIFF'S EXHIBIT 

13 have been taken? 

A 'J.'hat, again, is iD one of the aame ones here, 

NO. 6. 

0 Could you tell me what PLAINTIFF'S .EXHIB:IT 19 is? 

A 'l'bat is on the north wall on this side. And you 

can see the frames are numbered 3, 4, 5 through 8. So .,;hat 

would be 3, 4, 5, 6, 7, 8. And, .in fact, that is where all 

these samples were taken, right ~ this area. 

Q All .right. 

JUROR ADAMS: Are most of those pictures 

relatively in place in that spot, in that spot in the 

buildinq? Is most of it up 

: · ~ Wl:~S: ·Yes, ma'am •. As 1· ~id, the north· 

side of· the building is in better shape that the south 

side. 

JUROR APPLEWHJ:TE: I thought you said the vest 

wall was. 

'!'BE WI'l'NBSS: '!'he west wall is in very good · 

shape. 

THE COURT: Yes. Did you want to ask a question? 

JUROR APPLEWHITE: Because he said the west wall 

was in very good shape, that is what I thouqht. 

1.32 
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'!'HE COURT: And the west wall is the one down 

toward the old qym. 

BY MR. TUCKER: 

Q '!'ell . us what PLAINTIFF'S EXHI:BI'l' lQ is. 
.(" ~ 

A '!'hat is virtually all of the east wall. That is 

this wall down here. See? ·The east and the west walls are 

about half as long as the north and south walls. 

JUROR APPLEWHITE: That is the side over here 

that is -

tfBE WITNESS: Yes, ma'am. 

THE COURT: 'rhat would be a portion of. the north 

wall to your left, I think, wouldn't it, if you are 

lookinq straight on to the east wall? 

That is 1:he east ·wall, so I really 

·. · can • t see but· part ·of . what you have seen in previous 

pictures. 'l'his is the _south ·wall over here, and then 

the north side over here. 

BY MR. TUCKER: 

Q 'l'el1 them what PLAINTIFF'S EXHIBIT 21 shows. 

A ~hat would he the north wall, about this ~£ of 

the building here all the way down to the -- there is the east 

wall, and this is the north vall. 

0 All right. can you tell me what PlalaNTIFF 's 

EXHIBIT 26 shows? 

1.33 
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A This is the second bay over here on the north 

113 
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0 

A 

All riqht. PLAINTDT'S EXHIBIT 23? 

~t is on the nor,th side, bay 5 and 6. 

And ·this is the south side? 

Excuse me, .south side, thi~ bay right here. 

·MR. BENNE'l"l': X'm sorry, 23 is on the south 

side of the building? 

'l'HE COURT: south side, yes. And that is still 

ceiling 111e .are look.inq at. 

'tHE WiTNESS: Yes, sir, that .is correct.· 

BY MR. 'l'TJCRER: 

Q All riqht. Where .is PLAIN'l'IFF'S EXBiBrl' 24 

located? 

A 'that is in bay 7-·a. 

Q Also on the south side? 
.... ""' 

A Sou-th· side, yes. 

0 Was PLAINTIFP'S BXBIBrr 20 also on the south side? 

A That's eorrect. 

'1'BE COURT: Mr. llewman,. was some of this appllca-

tion in there put. up on a vertical wall as opposed to 

a ceilinq? 
, 

THE WI~SS: 1'101 sir. ~lfe are talking about 

ceiling in all cases here. 
1.34 
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'!'BE COURT: was any of the ceiling different 

from the rest of the ceiling? 

-ruE WITNESS: You are absolutely right •. -the 

side walls of the doJ:mers are vertical, yes. 

THE COURT: Are vertical? 

THE WITNESS: Yes. 

'l'RE COURT: Do they show in the pictures? 

114 

'!'HE WITNESS: Yes, Your Honor. You have to look 

closely. You can see them in some of these., like that 

one, for ·instance. 

MR. 'lOCKER: 'l'hat is PLAm'riPF' S EXBIB:t'.r 18 you 

are referring to? 

JUROR ADAMS: Speaking of this area, that has 

adhered. And this is still intact. 

·· ·'~ ·WITNESS: Yes, ma • am. '.rhe side walls ·seem to 

stick all riq~t. 

JUROR APPLEWBim: ·Dl other words, it is just the 

ceilinq that is cominq down7 

'l'BE wrl'NESS: '!'hat seemed to be the case, yes, 

ma'am, at this point. 

JUROR Bt.JRKE: But you said the west end wall was 

still in shape? 

'!'HE Wl:TNESS : The west end of the building was in 

pretty good shape • 

. ~ . 
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JUROR APPLEtiHrrE: Just the west end? 

t.rHE WXTNESS: '!'he ceilinq on the west end. 

JUROR APPLEWHITE: 'i'he cell_~q on t:he vest end? 

mE wr.rNESS: Yes, aa •am. 

JUROR APPLEWHITE: But how about the wall? 

'fBE WI'I'NESS: In fact, there are no dormer 

windows on the west end. Well, now, wait a minute, I'm 

sorry. You-all seem to know more about this huildinq 

than I do. There is a flat portion on the west. 

JUROR APPLEWHIT-E: '!'hat is- what I- wanted to see. 

~ Wi'l'NESS.: IJ'he side portions --~ vertical, 

like a wall, yes. 

JUROR APPLEWHITE: Uh-huh. 

'1'BE COURT: All ri9ht, Mr. Bewman. You can take 

your seat back. 

BY MR. 'l'UCKER: 

Q Mr. Newman, when you visited the building 

recently, did you notice whether or not any of the insulation 

was continuing to came down? 

A I didn't observe any on the floor. All I 

observed was what you notice ·in these pictures, that some of 

it was saqqinq and looked like it was ready to fall. 

Q Have you been out there on various occasions 

between the construction in 1975 and last week? 

136 
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A Yes, yes. 

0 You were out there in 1976? 

A 1: played tennis there in 1 76. 

Q Were you out there,· also, .in 1977, '78, and '79? 
. · .• ., 

A On various occasions, yes. 

Q Did you go out there on any occasion and observe 

7 that there was no insulation fallinq - that bad fallen from 

e the ceiling? 

9 A I don't understand your question. 

10 Q Did you qo out there on any occasion and find 

1 t . that there had been no l.J:lsulation falling, or was on the floor? 

12 A Well, there would be occasions where the 

t3 building had recently been swept, and there was nothing on the 

. 14 floor. 

15 0 Do you know how often it is swept?. 

16 A No, i don't. 

17 MR. '!l.JCKER: '!'hank you. That is all i have, 

18 Judge. 

19 'l'BE COURT: Mr. Bennett? 

20 JUROR APPLmmr.rE: Your Honor, may I ask a 

21 question?· 

22 THE COURT: What is it, ·Mrs. Applewhite? 

23 JUROR APPLEWH:tTE: While they were playing 

24 tennis, or anything like that, has any of the stuff 

137 
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fallen on their heads? 

'!'BE COURT: I don't know that it is terribly 

did you have any fall while you were playinq? 

.1'HE WI'l'NESS: I think that on one occasion X 

did observe some float down, but it did not hit me. 

JUROR APPLEWBrrE: l: didn '.t mean that. 

117 

MR. BENNETT: Did you ever hit the ceiling with 

the .tennis ball? 

'mE WITNESS: Well --

·MR. BENNE'l'T: '!'hat • s all right. 

~ COURT: Be didn't really mean that as a 

... ,.: .. 
. "·-it~ '.~\ 

questioxi. · · ._._,.,,. -"· 

CROSS-EXAMmATION 

BY MR. BENNE'l"1': 

Q In a lot of these pictures that you have just 

shown the jury, I see a condition with blue insulation, and 

underneath tbat is this brown-type insulation that is next to 

the metal. l:s it a fair characterization that t:his condition 

exists in numerous areas of that buildinq? 

A Yes, I would say that a good portion of it has 

that characteristic. 

0 And has this brown insulation also fallen off? 

A Yes. 

1.38 
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Q Let me just hand you one letter and see if you 

2 can identify this. 
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24 

A This is my final inspection of the building. 

Q All riqht. What date is that letter? · 

A September 25, 1975. 

Q All right. And .was that letter written after the 

final inspection,- _or shortly after it? 

A Yes. 

0 All right. 

A These are the thinqs that had to· be corrected 

before final payment could be .made. · 

0 :I •m interested in the date of the final inspec-

tion, and that would be sometime: prior to the date of that 

letter, probahl.y .abOut -

A . ~Y tbl:ee :or four ~ys, ·perhaps •. 

. . 
Jm. BENNETT: Thank you. '!'hat's all I have, 

Your Honor. 

~ CO'CJlr.r: Anythinq further of Mr. Rewman? 

MR. 'l'UCRER: I have nothing, Your Honor. 

'1'BB COtmr: You-all don • t need him to stay, do 

you, gentl.emen? 

MR. BERNE'l'T: No, sir. 

('!'he witness stood aside. ) 
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THE COURT: What did we do with 8 and 9? We 

decided not to do anythinq with those, or are we goinq to do 

that through somebody else? 

MR. 'J.'UCXER: X merely offer them, Your Bonor, as 

samples of the insulation ·from the building which have been 

analyzed by M:r· Cox in his deteJ:mination. 

· 'lBE COURT: t.ocationwi.se, you can't pin them 

down? 

MR. TUCXER: Location, we cannot. 

'.rHE COURT: Next witness, Mr. Tucker? 

MR. 'rtJCICBR:. Your Honor·, l: have no ·other witnesse 

other than some stipulations that we have entered into con-

cerning the es~te for the repai~ of this building. 

-mE ·COtJRT: Do you-all have ~t in written form? 

MR. rocKER: NQ, sir_· orally.··.··. 

'fHE COURr: You-all have an understanding of 

this? 

MR. BENNETT: Well, we may state it differently. 

But you give it a shot, and l: wi11 tell you if I disagree • 

MR. TOCXBR: l: believe that we stipulated that we 

have -had several estimates done on the cost of tearing down 

e-verything that is there and replacing it with one inch of 

cellulose insulation. 

'!'he first estimate we have that we have 

stipulated to is an estimate from Ford Brothers Insulation, 
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Incorporated, dated Auqust 13, 19797 and that estimate was for 

2 $41,500.00. 

3 we have also stipul_ated that we have an estimate 

4 within the last month from w. w. Hash and sons for the same 
~. p 

s thinq, that is, taking all the insulation down and resprayinq 

e it with one inch of cellulose insulation, for $54,700.0~. · 

7 And, finally, 1: have a third est~te from 

e Waco, Dlcorporated, which is the National Cellulose Corporation 

9 applicator in the area now; and they have estimated that in 

10 order to take all of this insulation down and respray it with 

11 one inch of .cellulose, Bational Cellulose corpora~n JC-13, 

12 properly ~d, ~at it would cost $55,900.00. 

13 ·MR. BENNETT: Judge, X think that fairly states 

14 the ~tipulation, with the understanding ·tbat. we don't aqree 

1s ·that it al.l needs to cOme down •. · . 

16 !rBE COURT: All riqht, sir. You have no further 

,, witnesses, Mr. 'l'Ucker? 

18 

19 

. 20 

21 

22 

MR. 'l'UCDR: we rest.. 

'rBE COUR'l': Mr. Bennett? 

MR. BBNNEft: I think I: have got a matter I would 

like to take up with the COurt at this point. 

'1'BE ~OtJRr: I will .let you-a11 take a little 

23 break. while I hear from counsel on a le ga 1· ~int. WOuld you­

24. all step into 1:he jury room? We won't be very lonq. 

.· ::..-: :., 
·, 
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('l'he jury retired from the courtroom.) 

MR. BENNETT: Judqe, at this point, I would move 

the Court to strike the plaintiff's evidence as to National 

.cellulose corporation.. filere are several grounds for-tt~s •. 

First, I would like to renew my plea of the 

statute of limitations on the ·basis that Mr. Bevman is the only 

one that has identified the endinq date of that project; and he 

stated the date of final inspection was sometime prior to this 

1 letter of September 24. so, on the basis of that five-year 

statute, even if we are talking about an indemnity action, this 

Amended Motion for Judgment alleging negligent application was· 

filed more than five years after the only date we have of final 

completion of that building. 

.- Purther - and I think more imPortantly and more 
. . 

to the point -~ there. has .been no evidence today by ldlich t:his 

·jury could conclude why this stuff fell ~. We know that 

Mr. COx has said that, based on the samples he has looked at, 

there is a low glue-to-fiber ratio in the stuff that £ell off. 

The problem with the case is bow do you get a low qlue-to-fiher 

ratio and pin that back to· the Rational. --

'l'BE COtJR'l': When we say we don~ t know why, what 

you mean is we do know why it fell, becau8e it didn't have 

enough qlue. What you are saying is there is not enough 

evidence as to why it doesn't have enouqh glue. 
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MR. BENNETT: '!'here is nothing that I have heard 

2 today that pins that back to National Cellulose, and, speci-

3 fically, to Marvin Giffin. 

4 ."!'BE COURT: Let me ask you this: Your opening 

5 statement tells me you •re not pursuing the claim based on 

6 defective product. · 

7 MR. TU~RER: ·That's correct, sir. 

8 THE COURT: All riqht, then, that count is 

9 stricken. We are only talking about what is now 9 (a), the 

10 amended paragraph.9(a) in the case • 

1'1 . MR. · BENNE'l'T: Right. 

12 THE COURT: Go ahead, Mr. Bennett. 

13 MR. BENNETT: -.rhe only testimony, obviously, that 

14 we have that even. concerns· that issue is Mr. · Murphey. And . 

1s . Mr. Murphey has ·~stified that he ·was there in the morning, in 

16 the afternoons~ .And Marvin Giffin was here in Richmond for a 

17 week and helped them qet started on the job. And there is 

1e nothing that I have heard today that would allow a jury to 

19 conclude Marvin Giffin dJ.d anything neqliqently while he was 

20 here • 

. 21 ~he fact that the insulation failed does no~ 

22 ·necessarily fol.low t:lle fact that he was here at the beginning 

23 of the job. I don't know how else to state it, but there is 

24 certainly no evidence that he did anything that is outside of 

1.43 

. ",.. -~- . 



C. OVERTON LEE 
SHORTHAND R~PORTtRS 
MUTUAL BUILDING 

RICHMOND, VA. 23219 123 

our specifications, or.not in accord with the way be should havE 

2 done it. I don't see how this case can proceed beyond this 

3 point. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

~ COURT: Mr. 'l'ucker? 

MR. TUCKER: Yes, sir, Your Honor. We are 

proceeding on 9 (a) of the Amended Motion for Judgment, which 

.alleges negligent appl~cation, that this -~s-neqligently 

applied. 

!'~. Weiler and Mr. Murphey have both testified 
0 • 

that they were applicators,·that weiler was an applicator, that 

application, or the application process, includes not only 

spraying it up there but settinq up the equipment. And, in 

settinq up the equipment, they have testified that what ·is 

included in settinq ~P the equipment is determining the amount 

-·of· fiber and the amount of glue· that goes into this miXture 

that actually goes up there. 

And we know from Mr. Cox that the stuff has 

fallen down because it doesn't have enough glue in it. 

Mr. Murphey testified Mr. Giffen. came down hera and that he 

set up the equipment. And, as far as the glue content of 

that material that was qoing up there, Mr. Murphey said that 

Mr. Giffin checked it by feel only. He checked the material 

by feel only to determine the amount of glue and that, in 

essence, he said, •Go ahead, boys, everything is fine. Spray 

' 1.44 
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2 Be sprayed some of it himself. And Mr. Murphey 

3 said that, to his .]tnowledqe~ everything that was done after 

4 that check was .. done in accOrdance with the way Mr. _Giffin. had 
. . 

5 told hiin to do it. And Mr. Giffin obviously had made the 

e setting and determined how much qlue vas qoing into that 

7 matrix. 

a And Mr. Murphey says that some of it was sprayed 

~Y Mr. Giffin himself. And, after he left, he really never 

10 did anythinq differently from what Mr. Giffin had told him to 

11 ·do concerninq how web glue was qoing in there, except that 

12 they changed the nozzle whenever ~t got stopped up. '!'hat is 

13 the only chanqe and the only evidence we have got of anything 

t4 that was done contrary to what Mr. Giffin tol_d him. 

15 . · · And ~. Giffin told ·Jiim exactly bOw much glue 

1s to put in there. And there is not enouqh glue in there. And 

17 I think that makes a prima facie case for the plaintiff. 

18 'l'BE COURT: Mr. Bennett? 

19 MR. BENNETT: Judqe, just briefly in rebuttal, 

20 that sounds an awful lot like res ipsa. Just because we 

21 trained the men, we can't assure what they ar~ qoinq to do 

22 after we leave. '!'here is no evidence to show that there was 

23 a continuation of the same circumstance. Certainly, any 

24 number of things can qo wronq. 

:14~ . 
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I just don't see any evidence. of neqligence in 

·2 this case. 

3 'mE COURT: Well, I was thinking a little bit of 

4 res ipsa, but that doesn't really state the theory of the 
~-:. . 

s plaintiff's case. It is a deductive reasoninq .process that 

6 well, let's take it .first as to Weiler. I think we are making 

7 a·double jump when we come over to National Cellulose in some 
. . 

e ways, because of the pleading we discussed ~e other day. But, 

9 as to Weiler, if that was· the defendant we were looking at, we· . 

10 would then know that they Were the ones who actually sprayed it 

11 up there. 'that would be the whole thinq, with a little help~ 

12 apparently, from the qentleman from Rational Cellulose. And we 

13 

14 

would know, so we would know that they did the work. And we 

know that _they -- Well, they are the ones that actually put it 

1s up there. we know that. we also know it didn't stay up there. 

16 

-17 

18 

19 

20 

21 

22 

23 

24 

We know the reason it didn't stay up there was because there 

.was insufficient qlue. Would that be sufficient evidence to 

aake.out a case based on negligent application against weiler? . ..;.. ._ -:.• .. 

l: 'm ·~ot talking a_bout a case of warranty of contract breach. 

I am talking ~ut a case of negligent application. Is it 

sufficient to show they put it there, and it ~ame doWn because 

of a lack of glue. ~d that lack of glue, for Mr. Cox, is not 

quite as far as maybe you'd like it to be. 

There isn't enough qlue at the surface of this 
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material where it qoes aqainst the metal to adhere, that is, it 

2 won't adhere to that surface. That is what ~1%". Cox's testi-

3 mony is, -in effect, not enough qlue to adhere that material to 

4 that metal surface. 

s Now, if we were looking at Weiler itself without 

e qetting into this tricky thing about the 9 (a) paraqraph, is 

7 that enouqh evidence to show negligence on the part .of Weiler? 

a Aren't you close to saying the mere fact that there has been 

s an event·, then it follows that that must be negligence? 

10 · MR. 'l'tJCKER: No, sir, because what Mr. ·Cox was 

11 if it had been mixed in a proper ·p_roportion, it would have . 

12 stayed up there. That is what he said. 

13 

14 

'rHE COURT: I am really not so· sUre Mr. Cox said 

that. You might have wante~ tO hear him say .. that, but Mr. Cox 

1s didn't know that_ the_;,_ but he did. know what the proper pro- .. 
'. 

16 portions ·were, I guess, from the information he qot from 

17 Rational Cellulose. 

18 MR. TUCKER: I asked him very specifically if,. 

19 based on his tests and analyses, he could determine whether that 

20 fiber and that qlue, if mixed together in the proper_ proper-

21 
tions, would have adhered and insulated; and his answer was yes, 

22 
it would have, assuming there is proper glue in it. But there 

23 is not enough ·qlue, and his testimony was also not confined to 

24 the fact that there wasn't enoug~ glue on the surface of it. 

147 
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He pointed to one sample that he had which showed clearl.y there 

2 was not enouqh glue on the surface, but he also said there was · 

:· . 
._. I·'• o ~-

3 DOt enough glue in the matrix generally. And, therefore, you ,~., .. -.. 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2:3 

24 

qet some of the separation which he -.~in ted out. _ 'fhen, no~ 

just the metal surface and the fiber and the qlue, hut also in 

matrix of the fiber and the glue toqether, some of that came 

apart. 

THE COUR'l': What about the statute of limitations 

problem, Mr. 'rucker? 

MR. TUCKER: Well, Your Honor,· the statute of 

limitations, that statute talks about. final .completion. · And we 

didn't have any evidence of what the final c·ompletion' is. We 

have evidence of Mr. Newman's final inspection of it. But, as 

far as when finai ·completion of it .was, we don•t have it. 

:.Tlult :doetllien~ that he was referring to and taking 
. . . . 

the date off of was an inspect!~ document ~Y which Mr. Newman 

vas !,nstructing that certain other thinqs had to be done before 

completion was actually. made. 

mE COUR!': well, let's get the statute c~early 

in our mind, statutes. '1'he -statute 

doesn't say a wor'd about fin~l c~pletion at all. You ·have to 

qet that from judicial interpretation from the statute. '!'he 

statute says ~ore than five ·ye~rs after the performance of. It 

should be performance or furnishinq of such services and 

1.48 
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And you are usinq the V.M.I9 Kinq case and 

2 Federal Reserve Board-Marcellus Wright case to say that means 

3 something other than .a date they did the work .. but, rather. tlse 

4 the completion of the. job to run the five years. 

5 MR. ·TUCKER: Yes, sir. I don't think my evidence 

6 in and of itself shows that we are in violation of that 

7 statute of limitations. 

8 THE COURT: What constitutes the completion of 

9 the job? What is the specific language used in Marcellus 

to Wriqht? I ·haven •t got those ca&es in front of me. 'l'he 

11 . completion of the project? ··I think my own experience· and. back-

12 · ground tells me that we are talking about when the building is 

13 ready for occupancy, although you can get into· a 1ot of argu-
. . 

14 ment whether you are talkinq about ready for occupancy or 

15 occupied, .or whether there has been a final acceptance: of the 

16 project by the owner. 

17 MR. 'l'OCXER: Pinal completion date of the entire 

18 ·.··project is tbe lanquaqe of the Pederal court in the Marcellus 

19 

20 

21 

22 

23 

24 

··Wright c~se. 

~ COtmtr: And ~ is that? 

MR. 'l'UCXER: There is no evid~ce of it as of 

now; and, therefore, :r don't think that the statute of limita-

tions can be properly applied to strike the plaintiff's 

evidence at this point. 
1.4.9 
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... 

If Mr. Bennett has some affirmative evidence · that 

he can show that the final completion date of the entire 

project ·was more t:haD five years after this action was filed, 

then- ;".f 

'l'BE COURT: I am going to overrule the statute 

of limitations ·plea. 'l'he final inspection - and, as a matter 

of fact, the witness brought out, whether you meant for him to 

do it or not, that there was a checklist of corrections and 

problems there, which obviously meant that the final ·approval 

had not been obtained from the owner or from the architect, at 

that point in time. 

It is an awfully thin case, Mr. Tucker, and the 

negligence being shown on National Cellul.ose. Even if I: were 

to read this pleading that sets this up, which ·is 9(.a), .the 

amended Paragl:aph, ·a~ broadly as you ·would like·~(, have it 

interpreted, and charge them with the word applied to the. whole 

project -- which I am unsure that I am villinq to do - but# 

nonetheless, the jury is havinq a qrand time with this case, 

and they are well into it. 

'rhe Supreme Co~~ says to let cases go on unless 

you have an absolute feeling that you can't be wrong. And I 

am not that sure that I· am riqht, so I am qoing to let the case 

go on, let the defense evidence qo on and let the case go to 

the jury, then we will take another long look at it later. 

.-t ~(\ 
~--
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It is a rare case, Mr. Bennett. I strike the 

2 evidence very rare. 

3 Brinq the jury back in. 

4 
(The jury returned to ·-the courtroom.) -~.-, -

5 

6 THE COURT: Who is your first witness, 

7 Mr. Bennett? 

8 MR. BENNETT: we call Marvin Giffin. 

9 

10 

11' 
MARVIN ELMER GIFFIN was sworn and testified in 

12 
behalf of the defendant, as follows: 

13 
DIRECT EXAMINATION 

14 
-BY MR. BENNETT: 

15 
Q Mr. Giffin, would you tell us ·you. full name and 

16 
home addres_s, please, sir? 

17 
A Marvin Elmer Giffin, Mansfield, Missouri. 

18 
Q And are you married, Mr. Giffin? 

19 
A Yes. 

20 
Q Where are you employed, now? 

21 
A Employed at Denver, COlorado I for cris 

22 Corporation. 

23 
0 Bow lonq have you been associated with the spray 

24 insulation business? 
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A 'l'Wel ve years. 

Q How did Y"ou qet your start, and who were you 

131 

3 working for? 

4 A z .was workinq for Butler construction in Wichita, 

s Kcmsas, before becoming an employee for National Cellulose. 

6 

7 

8 

9 

10 

11 . 

12 

13 

14 

15 

16 

17 

18 

19 

. 20 

21 

22 

23 

24 

0 All right. What type of work did yo~ start off 

doing? 

A Spray insulation applicator. 

Q Okay •. Is that the same type of process that we 

are talkinq about in this case? 

that? 

A Yes, sir. 

0 And that was twelve years ago you started doing 

A Yes. 

·~ COURT:· Excuse me j~t a Seeond. . l:f you 

11110uld sit back and relax, that thinq will pick. you up. 

Just forget it and talk to t:he jury. 

BY MR. BENNETT: 

0 Now, when did you go to work for National 

Cellulose? 

A Approximately 1970. 

0 All riqht. And you are not employed there now. 

When did you leave, rouqhly? 

A Oh, I 'WOrked for them three different times. I 

1_52 
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can't recall the actual dates that.I left and returned. 

Q Okay. Well, during the past twelve years, 

132 

3 regardless of who you have been working ·for, have you always 

4 been involved in spray-on insulation? 

5 A Yes, sir. 

6 Q And what is your involvement? ~t do you do? 

7 A Applicator, as of.right now. 

8 0 Well, tell the jury what that entails. Are you 

9 the man out there spraying? 

10 A Yes, 'I am. I have applicated, acblally .sprayed 

11 the insulation fiber onto the mat, or whatever it con.sists of. 

12 Q And where have you done this work over that 

13 
period of twelve years? 

. 14 A Prom :Israel to Bolland and every state in the 

1!5 ·union. 

16 0 ·All right. And how did you happen to qet to 

17 Zsrael and Bolland? 

18 A I was aent there by National Cellulose as a 

19 
technical advisor to show them how to set the equipment up 

20 
and actually advised them bow to spray the application. 

21. 
Q · All riqht. You were here durinq the 

22 
St. Christopher's job; is that correct? 

A 
23 

Yes. 

24 
Q Since that job, have you been back_ to Richmond 

1:;3 
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until this occasion? 

A No, sir. 

.· 0 When did you first come back and look at this 

4 building first? 

5 A Yesterday. 

6 0 All riqht. Now, do you submit some reports to 

7 National Cellulose on your expenses when you are on a job? 

a A Yes, I do. 

9 0 And let me just ask you to look at this group of 

1o .papers .. 

11 MR. BENNETT: Have you seen these, Sandy? .'!'hey 

12 are just expense receipts. 

13 MR. TUCKER: Yes. 

14 BY MR~ BENNE'i'T: . 

15 Look at .this couple .pages and see if you can 

16 identify them. 

17 A This is my expense report. 

18 0 All right. I think the first page of that 

19 
summarizes the expenses that you bad while you were here in 

20 
Richmond. 

21 
A Yes. 

22 
0 What dates were you here? 

23 
A I believe I arrived on the 16th and I did leave 

on the 20th. 
24 

.·. ·: :·-... 
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0 The 16th was a Monday? 

A Yes. 

Q 20th was a Friday? 

A Yes. 

MR.,; BENNETT: Judge, I would just like to 

134 

introduce the summary sheets of his expenses just to 

prove 1:he dates. 

'!'HE COURT: tt'hat will be marked Defendant's 

Exhibit No. 1. 

(A summary of -expenses for Marvin Giffin 

was marked DEFENDANT'S EXHIBIT NO. 1 and 

received in evidence.) 

14 BY MR. BENNE'!'-!': 

15 

16 

17 A 

18 All right. 
•·· 

19 

20 A 

21 

22 

23 Q And would you do this all around the country? 

·24 A Yes. 
1.55 
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0 And who were you working with, specifically? 
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2 Were you working with other N~tional Cellulose employees,· or 

3 were you working· with local distributors? 

4 A . 'l'hey. were all distributors from ~- set up by 

s National cellulose. · 

6 .Q All right. _Now,- do you recall the trip to 

7 Richmond and the st. Christopher'~ job? 

a A Yes, I do. 

9 Q And what happened? Just tell us what happened 

10 · the first day_ ·you qot to Ric~nd; what you recall about it. 

A 11 . X was picked up at .the airport and taken to the 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

shop. 

Q Whose shop is this? 

A Tony weiler. 

Q W9uld that .be Weiler Insulation Company? · 
': • .. 

A Yes. 

0 Now, what did you do that first day at the shop? 

A ·we just looked at the machine and just talked. 

Q All. right. When was the first day that you were 

actually-out on the j(?b site at St. Christopher's? .. 

A I believe I went out probably Tuesday, I think we 

went out and looked at the job. 

0 Did you qo back out the next day and ~ctually 

start to do some work? 

: ~·~ .. ..;. \ ··. 
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A Yes, it was on a Wednesday. 

0 What did you do on that day? 

A I was . ther~ . when they set the equipment up, which 

was already out .there the following morning. On Wednesday, the 

5 equipment was there when they picked. me up at the motel, and ·I 

6· 

7 

a 

9 

10 

11 

12 

13 

14 

15 . 

16 

17 

18 

19 

20 

2l 

22 

23 

24 

just proceeded ~en to check the machinery out .an~ see that it 

was ·functioninq properly. 

Q All riqht. Now, you didn't spray anything that 

day? 

A No. 

0 ~ All right. · '!'he following- day1 ·~hat happened? 

A We went into the spray operation, when the manlift 

came at 1:00 o'clock. 

Q Jfhe manlift? Describe that machine. 

.·.A 'fha-t: is a JLT manlift that ·exteDds 30 .to 40 teet 

into the air to reach the ceilinq area. 

0 All riqht. And had Weiler rented that manlift 

to do the high areas? '• 

A Yes. 

Q Row, did you actually do some spraying that day 
. . 

with Weiler's men?· 

A Yes. 

Q 

• 
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~-til~9-2 

A ·Yes. First thing I do is take an rpm reading of 

the machine off of the sprocket for 60 seconds. That determines 

the amount of fiber that will flow through the hose in this · . 

period of time. 

Q You are going to have to remember that these 

people have never heard about these processes. What machine 

are you talking about? 

A I am talking about the A-302 blowing machine. 

Q ·~1 right. 

A Hopper. 

0 Operate the fiber? 

A Yes.· 

Q All· rigllt·.. What. is the ·next step ·that· ·you do?· 

A Next step is, once I determine the· amount of fiber 

after my rpm reading, I establish the pounds it will produce in 

an hour, then I go back to my chart ·and I find bow much glue I 

·need to saturate this amount of material. 

0 Right. 

A This amount of product· in each bag, then I know 

where to set my pressure. If it is 200 pounds per hour, I will 

have to qo to a chart and read to see how much glue pressure I 

need for this amount of fiber. 
'1.58 
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Q Now, you are talking about a chart. Is that 

2 chart in this application manual? 

138 

3 A It should be in this manual. Here is the one I 

4 carry. 

5 Q All riqbt. 'l'bis isn't the one that you carry 

s around? 

7 A No, I have one. 

a 0 Can you look in that manual and find the chart 

9 you are talking about? 

10 A Right .here. 

11 0 All right. That is on section one. page 6 

t2 of eiqht? 

13 

14 

15 

16 

17 

A 

I Q 

A 

Yes. 

Now, what does that chart tel~ you, essenti&l.ly? 

··-rh!s._tell·s me the ~~-_-of·£ibers and, .. ··accor4ing· 

to the jets I used on ·the nozzle,.bow much pressUre I ·should 

have at the ends of the nozzle after determining the 200 pounds 

18 of fiber per hour. l:f it is this, I will go around and find 

19 the eight-jet nozzle and deter.mine what the pressure at the 

20 ends on ray qauqe vil1 be. 

21 Q 

22 

23 

24 
1.59 
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· Is ·there another test that you u_se as you are in 

the process of applyinq the .fiber to confirm ~w many pounds 

per hour that you are blowing out? 

A Yes. 

0 Bow do you do that? 

A X weigh each bag_individually .bY a zero-to-50 

pound scale, ~d .e~~h. bag i·s _·marked individually at the· period 

of the time of the hour, then :r stop the machine and I will 

take the material that actually went through the hopper in 

this period of tilDe and add up the pounds of. fiber I have 

acttia1ly awlicated. fJ.'hen I go back to my. chart and see 

exactly what my glue pressure would be in this period of time 

that I will have to use. 

0 All right. Now, does the blowing machine, that 

does have something on it that helps you tell how long it bas 

been running? 

A It bas a time ·indicator. l:f there is not one on 

hook it up. 

0 Did you do that on the st. Christopher's job? 

1.60 
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A Yes. 

Q lloW.'"·~wha..t .. ..di.d. that tell. you •. essentially? ·Bow· .. 

...... ' .· 

A 

Q 

A 

Q All. riqht. 

A 

Q Now, you have a pump; right? 

Yes. 

Q . ~·Does the pump have some gauges on it? 

A 

Q 

A ~~/· :~·'tlds.;·~bere.~J.s~·.~:Wher41·,-~ after I determine . . . .. -·· ·- . --.. - .. ~ . •.· -

.J1ow,~ .. pourrda···oi..,.::f:iher: ~~am.·~·.mtJ.~~ .. aet __ ~t p~~sw:e,.:.at; .~~ 

if thi.s ... is ·:what.· .,i;t;.. 

1.61. 
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2 ~:·~~ _.a~.J~.-t.he.St.....~~~at~~.s- job? 

3 A -. .. ~.~an .. ·pomtda.:· · ·,.-· 

4 0 Now, it's been five years since this has 

s happened. Did you make any note of these readings when you 

s made them? 

7 A Yes. 

141 

8 0 Did you send the report in to National Cellulose? 

9 A Yes. 

10 0 Let me hand you a Xe.roxed copy· of that -report and 

11 see if you can identi£y those two pieces of paper. 

t2 A Yes. 

13 0 All riqht. .What are those two pieces of paper? 

14 A This is my report on the starting of this job 

1s l1Dti1 the day ~ left, 'mY readiDjs, my pressures,. and my rpm's 

1_6 is here _at the bottom. 

17 Q All riqht. ~ow, you write that out in your own 

18 handwriting? 

19 A Yes. 

20 0 .'l'hen do you send it in to Rational Cellulose? 

21 A Yes. 

22 
Q Did you do that shortly after this job? 

23 A Yes. 

. 24 Q ~!toW, · ·wbat _:aze. . .:tDe: :ceadJ r~w·:·t',bat ~_-Wte:~,m.-.-.-thJ.s 

1.62 
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How, the 288-pound figure, was that determined 

7 by the method of actually weighing the bags and runninq the 

8 machines? 

9 A Yes. 

10 0 And how do you do that? You run it for an hour 

'' and then just fiqure out how .much you have used? 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

A Yes. 

MR. BENNEft:, You.u~r....,:.:I .. ~uld l~e to:., ..• · 

·introdUce· ·tbiv··a&'~the~··• • t, .. .at ·Mt:r~ please .. 

staple these, I think, if· I can do it without cutting 

off anything. Let me see. 

(A two-page document showing proqress of 

the st. Christopher's job was marked DEFENDANT'S 

EXHIBIT HO. 2 -and received in evidence.) 

22 BY MR. BID."NET'l': 

23 Q Now, I think I have sort of gotten us off 

24 track. You are in Richmond, and you have spent a· few days 

'"3 
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lookinq at th~ machinery. And Thursday, :r: believe, you went 

2 out, and the manlift arrived at 1:00 o'clock. And did you 

3 actually spray this on that afternoon? 

4 A Yes. 

5 Q ·ean you tell us where you started Spraying this 

6 buildinq? 

7 A Yes, I started at the north end of the bullding. 

8 Q Now, you say north. Which --

9 A Not the north, the west. I'm turned ·around in 

10 this. I was at the west end of the building facing this way 

11 on the far wa~l up next to the old qymnasium. 

12 0 You were on ·the end of the building that connects 

13 
over to the old gymnasium? 

14 
A Yes. 

15 '1'BE COUR'l': can. you relate ~t to the aap, now? 

16 
Because that is goinq to help the jury in ending this 

17 
thing. 

18 
MR. :SENNETT: Yes. 

BY MR. BENNE'.rT: 
19 

20 
Q Step out here for a second. I am showing you a 

21 
drawing that is PLAnfTIFF'S EXHIBiT NO. 30. Jmd just so we 

22 
·are oriented, this is marke4 east, north, soutll, and west, and 

23 
we have agreed that the old qym is over on this end. 

A Yes. 
24 
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Now, when you went .in there 

144 

yesterday, did you 

remember where you started on that job?-

A Yes, it is this area here. 

Q All riqht. Now, you were in the .manlift. Were 
- t-~-

you blowing up near the dormer windows? 

A Yes. 

Q Did.you blow any other area while you were there 

in Richmond? 

A No, except I brought three sections back to the 

east.· 

Q tJh-buh. 

A And that was the completion of my application 

here. 

Q 

A 

Q Okay. Row, again, I have qot us a little off 

track. Thursday afternoon, you sprayed some. Did you spray any 
.. 

on Priday? 

A Yes. 

Q Bow long did you spray? 

A Approximately until noon. 

65 



C. OVERTON LEE 
SHOATHA"D REPORTERS 
MUTUAL BUILDING 

RICHMOND, VA. 23219 Giffin - .Direct ~45 

Q All riqht. Now, dur.ing the 'l'hursday ~d Friday 

2 time periods, what were you doing .insofar as Weiler's people 

3 were concerned? 

4 A l: was training and working back and forth frc:m 

s the manlift with the manlift inside back to the hopper man, 

e which is on the floor. 

7 Q Now, describe to the. jury, if you will -- ~d :I 

a don't think we have done that --how this type of job is set 

9 up. In other words, is there .a truck with the machines on it? 

10 A '!'he truck, ·was ·no truck there, it was just on a 

11 ·low-boy type setting, just up there in the floor. 

12 0 And what is on the low-boy? 

13 A . 'the hopper and the qlue pump and the glue 

14 barrels. 

15 Q All right •. Row, in ~·general process~ ·do You 

16 .have a man stationed o:ut there? 

17 

18 

19 

20 

21 

22 

23 

24 

A Yes, there is a man stationed at the hopper. 

0 And what is his function? 

A Bis job is to keep· the hopper properly filled 

with the fiber and to keep checkinq on the glue to see t:hat it 

doesn't run out of glue, and make changes !it the proper time. 

So that is the way we keep a certain the same amount o£! q~ue 

traveling up to saturate the £i.ber. 

Q All right. '!'he ~ on the truck, or the low-boy, 

iG6 
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does he have tO mix the qlue? 

A Yes. 

Q How, how is the glue mixed? 

A With 12 _qallon$ of q~ue, 43 q81lons of water. 

146 

0 And would he do this in one of these. big drums? 

A 55-qal.lon drum. 

Q Is that mixed up as the job progresses, or do 

you mix 1JP a biq batch at first? 

A No, you mix two 55-gallon first and operate with 

the same two barrels on this case. 

·o Now. :the fiber end of the operation, how does tha 

man on the truck feed the fiber? 

A Be just tak~s and cuts a 30-pound bag in half 

and gently puts it inside the hopper. 

1l · All. riqht. And does .he have to ·keep the hopper· 

full all the time? 

A Yes. 

Q ~~·dwt:~:..·qpe.;;o.f.: ~·~·~,JlO&· .. ha.'iJe: .. OJl.,.t;bese 

~. 1:0. eeiirtrrct:L-·..,.·mac:fi f:fb.er'·l'ott; are····~-::aniL·haF·mtieb' 
.. #- ••• 

A 

t 

:-···~medium..- cmd JUrh~·.·speed •... ·. 22•'- ~ .... ._ 

23 0 

24 A 
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macbiDe t:hat ve- operated. out. ~e .. 

147 

Q All right. ~How-, ·da JOu -J:8call.·whi-ch -aett:iDc; .. tha:t, 

!fDa··bad t:lds ·machine ·on? · 

A 

Q 

A 

a . tiMfium··.-apeed. 

9 0 All right. Now, once you set your fiber machine 

1 o and you determine how many pounds of fiber you are going to 

11 ·have, how do you con~ol how much ·glue is beinq ·sprayed up 

12 there? 

13 A You have a bag at the end of your nozzle, and a 

t4 qauge to the pressure gauge just above that.· 

15 · ·ni ·ricjht •. 

16 A And you turn your valve to that_ set~g of 60-

'' to-80, or whatever pounds you Deed for the amount of fiber •. 

18 Q All right. Now, I would like you, at this point, 

19 if you will, to find the paqe in the app1ication manual with 

2·o that chart in it that tells us about pounds per hour and how 

21 much pressure you need at your nozzle. And if you would, 

22 step· over here in front of the jury and show them how you set 

23 this machine up. ·Again, we· are referring to section one, page 

24 6 ·of eiqht. 

1.68 

.··-~::".\ .... 

~ .... 



2 

C. OVERTON LEE 
SHOitTH .. NO A£POAT£RS 

MUTUAL BUILDING 
RICHMOND, VA. 23219. Giffin - Direct 

A Yes. 

Q All right. 

A '!'his is the pounds of fiber per hour on the 

148 

4 settings of your machine. You can qo up there. There is 400 .... 
s pounds per hour. '!'hat: is according to wbJit speed that you set 

6 this on of your ~ee-step pull~y ~ration. I set it within 

7 the 280 - between 280 and 290, in this area here, after I 

a determined exactly in this hol!r how many pounds of fiber :r had 

9 delivered. 

10 Q . . ..,._ ........ J!~::~~"~~wbe& you·:. 

11 -~:,.ac-~ 

12 A 

13 
0 

14 
A 

0 
. . . 

16 
A ~;~~ .... t-:tetr&oz:at~·:C:~~-: 

17 
Q All right. Row, what does your chart show for 

18 
280 pounds of fiber cominq? What pounds of pressure do they 

recoDJIDBDd? 
19 

A 
20 

78. 
. .. . 

21 
0 All riqht. Now, you had a little bit less than 

22 
that in fiber, is that right, a little less than 290? 

A Yes, 288. 
23 

24 
Q Why did you set the pressure qauge at 80 instead 

1.69 
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Because that gives me enough time and l.eeway 

3 until I detendne exactly, after my CJUide1ine, after :I got 

. 4 established my .rpm rat:e, · then after my hour and ~iguring up 

s . tbe pounds I had done delivered in this hour, ~-went back to 

e my chart here and came up to the 78, which I $et an 80 and left 

7 on 80 pounds of pressure. Any disturbance as foreign objects 

a get into my filter body to pluq it up, and it. could still stay 

s in the 78-pound range and be safe. 

10 0 What is the effect of havinq a ·little bit higher . 

11 p%:essure on your qlue nozzle? . · I 
A Your effect is better, because you can have ·enouq 12 

13 glue on the outside to pick up any loose fiber that might, you 

14 know, get away from you and_ cause fall-out p·roblems. 

15 ·Q ·. : Did ~u .qet more qlue or less -glue if. you had_ 

16 .. __ hi~her pressure? 

17 A You get more qlue. 

18 JUROR BURKE: I want to ask you, on setting the 

19 nozzle, did the inside of the building have any bearinq 

20 on the pxessm:e, tbe nozzle .sett~g for your sticking of 

21 the g1ue? 

22 
'.l'HE WX'fNESS: I didn't understand you. 

23 JUROR BURKE: · ~ setting your nozzle 

24 '1'BE Wl:TNESS: Yes. 

1.70 
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JUROR BURKE: I notice you are setting your 

pressure, you are qetting your pressure ap. What I am 

wantin9 ·to know, do ·the inside temperature have an 

effect, a 'bearinq on the qlue stickinq? 

·mE ·WITNESS: No. 

'1'BE COURT: All riqht, sir. You can sit back 

down. 

BY MR. BENNETT: 

0 By the way, you were down here in June of '75. 

10 DO you recall whether ·1 t was . warm? I presume 

' 1 
A :It was very ni~ and Wa.rm. 

12 Q Now, these were the settings that you bad the 

13 machines on while ·you were here in Richmond? · 

14 A Yes·. 

15 Q 'h'aininq Mr. Weiler. s crew? 

16 A Yes. 

17 Q Row, how many men did weller have on t:he job that 

18 you observed? 

19 
A 'l'hree. 

20 
Q. X know you pxobahly don't kno~ the names, but 

21 
what were their functions? 

22 
A well, I had one particularly for a truckman. He 

23 
is the hopper man, and I was supposed to be .traininq two 

24 
applicators. 

1.71. 
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0 Now, did one app1icator indicate that he had 

151 

2 experience before? 

3 A Yes. 

4 Q Do you know his name? 

5 A No, I can't recall any of the people's names. 

e '.rhe three days I was actually involved, I: can't remember the 

7 names. ~alkley --. the names, l: just can't remember. 

a Q Did you. se~ a. fellow out in the.hall this 

9 morninq, a big fellow·named Bill Murphey? 

10 A Yes~· 

11 0 Do you remember ·him? 

12 A Yes. 

13 Q· What contact did you have with him on this job? 

14 A ~1:tinq to the job and qetting· hack to the mote1. 
. . 

. 15 Q · well,· wof4d he ~tay during the day? 

16 A No, sir. 

17 Q Was he there while you were actually training 

18 the man on how to apply this insulation? 

19 A Once, one day, first day, he actually watched 

20 part of the application. 

21 0 Bow much? 

22 
A Maybe an hour. 

23 Q Now, what happened on Friday when you left. I 

24 mean, what shape did you leave this job in? 

.. 
: ;·~·:;~=~~ .. 
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A I left the job, people were actually applicating. 

2 I felt like he was doing a pretty well job as far as his 

3 uniformity# because he left in the section I was still ~, that 

4 I had worked with him on. And, as i said in my report, he -was 
>I ~ 

s doing a pretty good application job. 

6 Q All right. Now,· the first time that you retuxned 

7 to this buildinq after you were here in 1975, was that yester-

a day? Is that correct? 

9 A Yes. 

10 Q Did you walk in yesterday, and could you tell 

,, where you bad sprayed or where it had been sprayed while you 

12 were here? 

13 A Yes.~ 

14 0 Bow could you tell that after 'five ·years? 

15 I can tell by my application, ·my uniformity and 

1s patternwise. 

17 Q All riqht. Well, the job was in pretty bad 

18 shape. Did you just pick out the qood area and say that is 

19 where you sprayed? 

20 A Ro, sir. 

21 0 Now, when you were here in Richmond ·in 1975, was 

22 the roof of that building~ was that complete, at that point? 

23 A No, sir. 

24 Q What was missing in what end of the building? 
_,_ 

~ . .-. • . ."t' 
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A The roof, part of the roof on the -- that would 

2 be on your east -side. The flashing and the quttering was not 

3 on, and this area ·I don't go into. 

0 4 were the men up there working on the roof? 

A 

Q e can- you spray while someone is working on the 

7 

8 

9 

10 

11 

roof? 

. A No, sir • 

0 Why not? 

A ~e vibration. During the period of this time, 

it was wet and freshly applicated. .'l'he vibration· from the 

12 metal will tear it down immediately, loosen the bond. 

13 0 Is this something that is routinely known in your 

14 business? 

15 A Yes. 
·:. !"., 

16 Q was that one reason that you started at the west 

17 end of the building? 

18 A Yes. 

19 
Q And, again, the west end is the side next to the 

20 old qym? 

21 
A Yes. 

22 
Now, .in. your experience as an applicator in five 

.23 
years, have you seen situations where you end up with a low 

24 qlue-to-fiber ratio in your sprayed-on material? 

174 
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A Yes. 

0 Can you tell the jury what type of·-- or what 

3 possibilities there are as to how that would come about? 

4 MR. '.l'UCKER: Objection, Your Honor. 'l'bat is 

s entirely speculative. It has nothing to do with this 

6 particular job, unless he can link it in some manner to 

7 what happened on thi·s job. I don't think it is proper 

a for him to qo into other jobs and what may have happened. 

9 ~m. BENNETT: I merely want to establish what can 

10 cause a job to qo wrong and point out that there are 

11 numerous possibilities. 

12 MR. '!'OCKER: If Your Honor please, if Mr. Bennett 

13 
wants to establish something went wrong with this job 

14 
other than not enough giue up there, .~e certainly had the 

tS · opportunity to call him •. And nothinc; was wrong other '\bar. 

16 
enough glue, and to testify to other things that might 

17 
have gone wrong, he is missing a link. 

18 
MR. BENNETT: You are missing what I am ask.inq •. 

19 
I am asking him how do you end up with the situation of 

20 
having enough qlue, which is exactly what we are missing 

in this case. 
21 

THE COURT: Objection is overruled. 
22 

BY MR. BENNETT: 
23 

0 t~at situations in this application process can 

1_75 
24 
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lead to a situation where you don't qet enough glue-mixed with 

2 your fiber? 

3 MR. TUCKER: Same objection. 

4 '!'BE COURT: OVerruled. 

5 A It can be caused frOI!l foreign objects in your 

s glue barrel, just dirtiness. 

7 BY MR. BENNETT: 

8 0 All ·right. How does that affect it? 

9 A It affects the filter in the filter body that 

10 qoes into your nozzle. '!'his screen pluqs up, your pressure 

1 1 automatically drops at your gauge on your nozzle. This 

12 eliminates qetting enough qlue to saturate this pound of fiber 

13 that is delivered to the hole. 

14 0 6~ay. Is there a filter down in the hose that 
--

15 sticks into the glue barrel? 

16 A Yes, there is a '1'-strinqer at the bottom. 

17 0 Does that tend to get cloqqed up? 

18 A Yes. 

19 0 When you instruct the men, do you tell them that 

20 they have to wash these filters to make sure they don't get 

21 
clogged? 

A COnstantly. 

23 
0 How about how·you mix the glue and the water? 

24 
can that lead to a problem? 

176 



C. OVERTON LEE 
SHORTHAND REPOPTERS 
MUTUAL BUILDING 

RICHMOND, VA. 23219 Giffin - Direct .156 

A No, sir, not unless you don't put enouqh glue 

2 in the water. 

3 Q 

A 

Well 

That would be takinq the strenqth out of the •• 
s bond. You would be getting· more water than you would the glue, 

s which is not proper. 

7 0 Well, let's assume we have a situation where a 

s man was running short on materials, and you wanted to stretch 

s it, and put a little bit more water in it, would that lead you 

to to a situation where you had a low glue-to-fiber ratio? 

,., 

12 

13 

14 

15 

16 

17 

te 

19 

20 

21 

22 

23 

24 

A Yes. 

MR. TUCKER: Objection, ask~nq a hypothetical 

question. ~here is no evidence of the fact _that anybody 

put ·additional water in the qlue. 1'his man is not an 

expert.·· He has ~ot been qualified a~ an expert witness. 

All he can testify to are the facts which he knows of 

his own . per.sonal knowledge about this job. 

'!'HE COURT: Objection is going to be overruled. 

Ladies and qentlemen of the jury, this witness 

is not beinq asked to tell you in his opinion what 

happened on this occasion, he is beinq asked to tell 

you the kind ~f things that can happen, explanations of 

what can cause a low qlue-to-fiber ratio. And that is 

all he has been asked to say. And he is not able to 

..&. • -
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qive you testimony - he is not trying, at this point 

2 as to what happened on this job. 

3 BY MR-. BENNETT: 

4 Q Let me ask one question before we qet back into 

s that. Mr. Giffin, do you have any way of knowing what happened 

s on this job after you left? 

, A No, sir. 

8 0 All right. Now, the question I asked, I think, 

9 was, assuming ~t you had a situation where an applicator was· 

10 running away on your glue, and he wanted to stretch it· a little 

11 bit and added a little ·bit t~ much water to it to ·make it go 

12 farther, bow would that affect the qlue-to-fiber ratio after it 

13 was sprayed up? 

14 MR. TUCKER: same objection. 

·A · it woul.d still he more water than it would be 

16. glue, and you still don't have the strenqth ~ the bon~iJlg. 

17 BY MR. BENNETT:· 

18 Q Right. Would that lead to a situation where you 

19 
would get fall-off? 

20 A Yes. 

21 
Q All right. Now, explain, as best you can. to the 

22 
jury, what the nozzle ends of this set-up look like. 

23 
A Well, it is jU:st a round nozzle like this with 

24 
eight jets on the outside circle of it that saturates the fiber, 

1.78 
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which the jets are beveled in. Before the fiber can qet to the 

2 roof area, it saturates in the air. 

3 Q All right. ·Now, .I think this is another page of 

4 the application manual·. Does· this generally show a drawinq of 

5 the nozzle? 

6 A Yes. 

7 Q I think ·you-a11 can see that. What can happen 

a with these jets to affect your qlue ratio? 

9 A One jet could plug up, which leaves dry material 

10 which would not be saturated, push those pressures ·over onto· 

11 seven jets, you are not saturating out of one jet, which can 

1 2 cause you a dry problem, dry qettinq wet fiber., which your 

13 wet fiber aqainst your dry fiber, it has no bond. And this can 

t4 occur from dirtiness and foreign objects coming from -your .91~~-

15 barrels, -and they. didn't. chanqe~ ·'rile pressure should be- _ -_ 

16 checked periodi~al.ly. As it passes throuqh, you ~an see when 

17 your gauge will- drop pressure if they don't stop and chanqe the 

18 jet and clean the filter. You are asking for fall-out problems 

19 

20 

21 

22 

23 

24 

and not a good bond. 

Q Riqht. How, what is the procedure at the end of 

the day when you are finished spraying and you need to, I 

guess, you need to clean.up your material so it will be all 

riqht for the next morninq? · Don't you? 

A Yes. You take your nozzle and clean it off, your 

179 
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jets. And l:, myself, showed them, advised them to put tbeir 

2 nozzle in water over the head of ~he qutter, then I run at 

3 least five gallons or better of water throuc;rh my glue line and 

4 pump. 

5 

6 

7 

8 

9 

10 . 

11 

12 

13 

14 

15 

16 

17. 

18 

19 

20 

21 

22 

23 

24 

0 Could the nozzle jets get clogged up if you don't 

clean them out at night, or don't leave them in water? 

A Yes. 

Q Now, what other possibilities are there that 

would cause a low qlue-to-fiber ratio? rn other words, how can 

you change the amount of qlue ~at you have qot cominq out · 

there? 

A Just by opening your valve at the ends of the 

nozzle. 

Q That changes the pressure? 

A . !'hat <Jives you .more . pressure or less pressure at 

the end of your nozzle, or you can adjust and regulate .your 

pump. But you have to adject your valve at the ends of the 

nozzle to let that pressure out at your nozzle. 

Q so someone coul.d change the pressure at the 

nozzle simply by turning a valve? 

A Yes, higher or lower. 

Q And get. too little qlue or too.much glue? 

A Yes. 

Q Now, in your instruction, or in your knowledge, 

, .. :-.. ~ •l'\. ... 
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does National Cellulose ever tell anyone that they can 
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2 substitute any other materials they want to? 

3 A No, sir. 

4 Have you·ever substituted an adhesive not made 

s by National Cellulose on any job that you have ever worked on? 

6 A No, sir. 

7 0 Do you recall telling Mr. Weiler 1 .s men whether or 

a not that was okay to do? 

9 A No, sir. 

10 Q When. you were in Richmond, and during the time 

11 that you actually sprayed and observed Mr. we"iler 1 s ·men 

12 sprayinq, can you tell us from your experience whether that 

13 material was qoinq on correctly? 

14 A The material X was usinq during my stay went on 

1s correctly and properly• 

16 0 And has that material fallen off, to your 

17 observation? 

18 

19 

20 

21 

22 

23 

24 

A No, sir. 

Q And you were out there yesterday? 

A Yes, sir. 

Q Bas National Cellulose of£ered you any money to 

come here and testify today? 

A No, sir. i tried to_get out of coming. 

MR. BENNE'l'T: All riqht. '!'hank. you. That is all 

..t 01 
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I have. Answer Mr. Tucker ' s questions • 

CROSS-EXAMINATION 

BY MR. 'l'UCKER: 

0 Mr. Giffin, I understand it was your job to 

train app1icators of x-13; is tbat correct? 

A Yes. 

0 

161 

9 ~termine··wethe%- .the equipment was ·wrkinq properlY: ·is··tbat 

11 A 

12 0 

15 A ·fig !CIR 

16 0 

19 A ....... :·:·. 

20 0 And you actually, in fact, went to Richmond and 

21 trained the applicators on the site for the St. Christopher's 

22 job; did you not? 

23 A 

24 Q 

Yes. 

~··you ·actaal·ly examined the ·equipment. .. t.bat...t.hey. 

1~82 
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at . that time?. 
~ .. · .. 

A 

Giffin - Cross 162 

Now, as I understand what you did, Mr. Giffin, 

you made, initially, a determination as to how much fiber that 

~e machine was blowing out per minute, or per hour; is that 

correct? 

a I A Yes. 
I 

I 
9 Q And I believe you told me that you deter.mined 

tO it was blowiD.q out at 288 · pounds of fiber'2 

11 A Yes. 

12 0 All. right. And you went to your chart, and you 

13 examined your chart under the eiqht-jet nozzle.section and 

14 pounds per square inch. that were supposed to ·be at that nozzle, 

15 ·and you .determined·that. that readi.Dg was 78; is 'that correct? 

16 A Yes. 

17 0 All right. And then ·you set that nozzle on 80; 

18 didn't you? 

19 
A Yes. 

20 0 -All right. Now, isn't it a· fact, Mr. Giffin, 

21 
that. your own manual recommends that you set that regulator 

22 
pressure at approximately 25 pounds over that 78 psi nozzle 

23 
reading? 

24 
A No, sir, I didn't read that. 

: ~''\ "': 
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Let me show it to you. Do you have your manual 

2 there? 

3 A Yes. 

4 Q -rum·, if you will, to section two, paqe 9 of. 

s eighteen. 

·6 MR. BENNE'l'T: I'm sorry, which p~ge? 

7 MR. 'l'UCKER: Section two, page 9 of eighteen. 

8 ~ WITNESS: I haven't found it. 

9 MR. TUCKER: section two, paqe 9 of eighteen. I 

10 have a copy of the page here if you'd like to see it. 

11 'rBE WITNESS: Okay. 

12 '!'HE COURT: Let him find it in the manual, if 

13 that is -- can you help him find it? Why don't you look 

14 for .it, Mr. TUcker? 
(. 

15 MR. 'l'UCKER: Let me see if Y can ··do it. , ~re 

16 you are. 

17 BY MR. 'l'UCKER: 

18 0 Do you see paragraph C on that page, Mr. Giffin, 

19 
liquid regulator? 

20 A Yes. 

2l Q Does that refer to the nozzle that you were 

22 
talking about? 

23 
A. Yes. 

24 0 And do you see th~re~ it says, •set regulator 
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pressure approximately 25 pounds over recommended nozzle 

pressure"?. 

A ~ see that. 

Q All ·right. Now, if you had set it, your nozzle 

s pressure, at 25 pounds over the recommended nozzle pressure, 

e you would have set it at 103, would you not, sir, 25 plus 78? 

7 A No, you are talking about the qauge at the pmnp. 

.a 0 All riqht, all rigbt. Does this liquid regulator 

9 refer to the qauge at the pump? 

10 A Yes. 

1 1. Q All. J;iqht~ l:s ·t:here any recommended or is· 

12 there any excess recommendation for settinq the quage at the 

13 nozzle that you are aware of? 

14 A I dete~e that when I take the ·rpm readinq off 
.· 

1 s the machine. 

16 Q I understand that. -But is there any recammenda-

17 tion by National Cellulose to set the qauqe at the nozzle for 

1a any higher number other. than the one that .is in your chart 

19 here that you refer to? 

20 A Not unless you change to get more fiber, but 

21 the only reason you would chanqe any pressure --

22 0 All ri9'ht.- You told me that this - or you 

23 testified, I believe, that this fiber machine runs with a 

pulley, and it has three speeds; is that correct? 

1_85. 
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A Yes. 

Giffin - Cross 

0 Did the pulley break down while you were in 

Richmond? 

A No. 
: .. 

0 You don't recall it ~reaking down? 

A No. 

Q You don't recal1 having to replace it? 

A Not a pulley, I don't recall. 

0 Do you J;"emember Mr. Jim Coppage? 

A No. 

Q Do you remember Clankey Allen? 

165 

. ·: .... 

A ~he only name that sounds familiar, as I recall. 

Be was the applicator that I miqht have been traininq. 

0 But you trained him? 

A ·Sir? 

Q You trained him for the St. Christopher's job? 

A I worked with him, yes. 

0 Did you train the applicators? 

A • This Was apparently the applicator. 

0 Were there other applicators? 

A Not all of them was applicators. 

0 I believe you said that the men on the job 

included one man in the truck, or the hopper; and two applica-

tors; is that right? 

:186 . 
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A Yes. 

2 0 And your job was to train them? 

3 A Yes. 

4 Q And you trained the man who ran t:he truck, or the 
. ~-' 

s hopper? 

6 A No, sir; he was not on the scaffold. 

7 Q Well, did you train the applicators? 

8 A Yes. 

9 Q Did you teach the~ people bow to set the glue 

10 setting at all? 

11 

12 

13 

14 

15 

16 

17 

18 . 

19 

20 

21 

22 

23 

A Yes. 

A 

Q D~';i"-"'~.;euez;:;:cbaD~t.u~~·.:~ .'WJeZ&.-~e? · 
, .. • • • •• •• • • •• ,• •• - • • ; • ; ·~ ... .:.. ... :·:: .. ·~ # 

A 

Q 

A 

0 

A 
X· 

f7ea~ltb"'l1·shsl'·=·"'ddle;~~- .. -of .. ·.~·:ct:b&t..-~.aa.;caaiaq 

~"'t:lla-.erhi=ne.-:- ···At--t:be;speeGl: .. l..-.was.· .aett.ing~.an.~. ,L.was .not 

~.i.IMJ.;_,.,eE-.···ahove ·t~mt': br. below ·it. 

Q 

1.87 ·-
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2 0 
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A 

0 

A 

0 All right. And as far as these other possibili-

ties that you refer to as to what could cause a low glue-to-

fiber ratio, that is,· a foreign object in the barrel or in the 

qlue DOZ%.le, filter ~hat was cloqged, or the jets that were 

cloqqed, you don't have any information to allow you to say 

that any of those things caused thi~ low glue-fiber ratio at 

the St. Christopher.'& installation; do you? . 

A You say i~ is a possible ·thing .that could happen? 

0 Y~s, but you don • t have any knowledge that would 

lead you to believe that that is, in fact, what happened; do 

you? 

A No, I don't. 

0 Did you pay your ·own way here to Richmond? 

A No, sir. 

0 Who pa~d it? 

A. It was paid by the company. 

0 Which com~y? 
'1.88 . 
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A National Cellulose. 

0 Are they paying you for your lost time? 

A I have no idea, sir. 

0 Have you requested that they do so?. 

A No, sir. 

Q Do you plan to request that they do? 

A Yes, sir. 

'l'BE COURT: AAy furi;.her questions of Mr. Giffin? 

MR. BEm.~: No. Can we have a brief recess? 

I think· i"f we put our heads toqether, we could· probably 

eliminate a· lot of testimony. 

THE COURT: 'l'ha t is a good idea. 

·JURoR BURKE: Can I ask him a question? 

THE COURT: Let me hear it. D~n•t ask it direct!] 

to him. X have got to pa~s on whether it is a good 

question or not. Mhat is the question? 

JUROR BURKE: Where did he actually start 

spraying? 

THE COURT: Do you want to get a clarification of 

that? Do you want him to use the chart, also, 

Mr. Burke? 

JUROR BURKE: Yes·, sir. 

THE COURT: Where is that exhibit, please? It 

should be out. I don't have it, the chart, the ·little 

1.89 -
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Giffin - Cross 169 

MR. 'l.'UCRER: I have got a question alonq that 

line, and perhaps I could just pick that up. 

THE COURT: Let's ·get to the juror's question. 

MR. 'l'UCXER: '!'hat was what I was going to ask him. 

THE COURT: Di4 you-all walk off with that plat? 

MR. BENNET'l': :r may have it. Let me check.; Here 

it is, I'm sorry. 

'!'HE COURT: They can see it. You don • t have to 

come out of t:he jury box. ·I think he ~s already 

test.ified it was the west end of the building near the 

old qymnasium. Can you see this by looking overtop of 

it, to the side? Whereabouts .was it? 

-raE wrl'NESS: '!'his here back in this area ·here 

on three bays. 

THE COURT: About a couple of bays or so ottt from 

the west end of· the building. 

· '!'BE WI'l'NESS: And the one that faces right into 

~old qymnasium. 

JUROR ~AMS: Did you do the front section? 

.THE wrl'NESS: This section in here? 

JUROR ADAMS : 'l'hat is the one. 

JUROR APPLEWHITE: You didn't do the east at all? 

'!'BE WITNESS: No. 

... n.l\ 

...~..~-
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~ COURT: Or along these sides over here? 

THE WITNESS : No, sir. 

JUROR BtJRXE: In other words, from what you did 

in t:he west, that oth~r· way was d~ne by the people that 
.T-··~ 

you had trained7 is that correct? 

'rBE wrnmss : Yes. 

JUROR BtJRKE: Thank you. 

THE COURT: Mr. Tucker? 

BY MR. '!'OCKER: 

Q Do :I understand, .Mr. Giffin, that you not only 

did some of the vest wall but you did some on the south wall as 

well in that corner between the south and west? 

A No, I sprayed right here on this eave from .the 

back in the West. I came down to abOut balf~y down, and l: 

worked 1n the top area and up .in the dQme areas. 'l'he. aide 

walls, I did no --

Q Did you qo all the way over to the south wall? 

A :I went over to the eave, this area in here, over 
...... 

to the eave, but not down the wal.ls. 

Q All riqht. 

A ~s flat surface in here is what I applicated. 

mE ·coURT: Let me ask this. ~Y. don't you ~ve 

a ·seat, Mrs. Applewhite? You have testified you went 

back out and l.ooked at the buildinq yesterday and saw 

; ... · 

'- ..• · 
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the areas where the insulation was on and the insulation 

where it was off. 

!rBE WiTNESS : Yes. 

'!'HE ,COU'R'!': Did you work on any of the areas 

where the insulation was off? · 

THE WITNESS: · No, sir. 

BY MR. 'l'TJCKER: 

0 Mr. Giffin I let me show you PLAIN'l''IPF Is EX!aB:IT 1 

and ask you if that shows the west end of the building" and the I 
. I 

south wall of ·the building, takinq into account 1, 2, 3, and 

4 correspond with 1; .2, 3, and 4 on tlds drawing. 

A Well, ·I didn't do much on these· pictures here 

except I would preferably show you ·in the buildinq. 'l'his 

picture, z ju•t don't ~ow about pictures. 

·_·:·,0 · .. Mr •. Giffin,·.w can't qo to 1:he buildinq today.· 

And would you assmne for me that this picture sh~s the ·-west 

end of the building and tbe south wall of the buildi.Dq, and 

that 1, 2, 3,_ and 4 on the picture marked PLAINTIFF'S EXHIBIT 17 

correspoJ1d to the 1, 2, 3, and 4 on PLAINTIFF'S EXHIBrr 30? 

'!'ell me if that is the area where you sprayed. 

A I can say in thi~ area by looking that the 

application isn't my application. 

Q bl, where is the eave that you sprayed over? 

A The eave comes down to this side. In this area 

92 
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will be an eave part in here. 

Q Did you spray over to the south wall on this west 

side? 

A No, I can just --.I don't understand you. 

Q What I am trying to ask you, Mr. Giffin, is 

whe~er you sprayed the west end all the way over to the .south 

wall. 

A On this end h!!re, I went to the eave, the west. 

And I went from the eave up in this area over to this eave 

here. 

Q All riqht~ And J)y ~ eave, do you ·mean t:he area 

where the roof and the side wall -- where the .roof . comes in 

contact with the side wall? 

A Yes. 

Q All· r.iqht. so that ·Would be .al.l ·the Way .. QVer to 

the area that is not sprayed; is that right? 

MR. BENNETT: . Judge, I am qoinq to object. Be 

is trying- to confuse the. man. X think he is meaning 

eaves to mean the dormer windows. 

MR. 'l'OCKER: What he is telliD.q me is ---

'1'HE COURT: I think the jury has heard his 

testimony. 

MR. TUCKER: All right. 

THE COURT: Be has him on cross-examination. 

. . ... ~.. ·.. ,.,. 
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0 

Giffin - cross 173 

What :r am tryinq to find out, Mr. Giffin, is 

from this picture right here whether you can tell me that you 

sprayed this entire west wall over to the south wall. 

'rBE COUR'l': Now, you are talkinq about walls. 

I thought we were talking about ceilings. We'd better 

qet it straiqht, ce~inqs ·and eaves and dormers, because 

walls don't relate to it. 

MR. TOCXER: Well, I misspoke myself. 

10 BY MR. '!'OCKER: 

11 Q · · Did you lipray the entire area of the west ceilinq 

12 over to the south wall that is shown on PLAIWI'IFF • s EXHIBIT ·17? 

13 A I sprayed the·west·wall. 
. . 

14 Q You &prayed .the.west ceilinq?· 

15 A . ·no,n in the. part' of~ba1fvay,: ana this wall' area·, 

16 aqainst the wal~~ . 

17 Q Did you qo all the way over to the south wall? 

18 A This is south over here. 
.. 

19 Q Yes, sir. 

20 A I went down to the eave, just the eav~ past the 

21 conduit area. 

22 0 What is the eave? is the eave shown in that 

23 picture? 

24 A '1'he eave is where the wall meets your eave. 

.. -:... 

~.:. . ··. 
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sure 

0 Is it shown in that picture? 

A J: don 't -- I don't -

0 You .know what you are talkinq about. 7 am not 

what you .. are talking about when you are talking about. eave. 
: 1· 

A I am not sure about this eave. 

'l'HE COURT: Look throuqh all of the photographs 

and see if you can find any that you think you can relate 

to. 

Do you have a list, Mr •. Tucker, of which pictures 

are taken toward the 'West end? Is that the only way? 

MR. '.rDCRER: 'l'his is the only one t.bat. I fiDd that 

is taken at the west, at the· corner of the west end and 

south wall where Mr. Giffin said he sprayed. 

'1'HE COURT: Z .know what the witness said, and I: 

am not -qoing · to let ~ proceed any ·:further. Be said he 

cannot relate his testimony to that photograph. Be has 

told you in terms of eaves, and he has told you in terms 

of beinq down there. But he ~an't, in that photograph, 

tell you whether that does or does not represent his 

work. 'fhere is no point in keeping on pursuinq the 

point. 

MR. 'l'tJCJ(ER: Well -- . 

'!'BE COURT: :rf the jury bas any confusion abOut 

it, I will ask them, and we may end up taking a view, 

1.95 
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MR. 'l'OCKER: 1: think if we can let me proceed, I 

could establish that he did do all the way over to the 

vall. 

'l'BE COURT: I will let you proceed a little bit, 

but I can't let you qo past the point where the witness 

said he doesn't know. 

BY MR. 'l'tJCRER: . 

Q can you look at that. photograph and tell me 

whether that shows any area that .you sprayed? 

A . ·'rhe ceiling area iD here can indicate· some of my 

application. 

0 I:t does? Is that the west wall that you referred 

1:o that is next to the gymnasium where you sprayed? 

A '!'hat woUld be the west wall l: .sprayed~ l: can •.t 

tell you from this picture, I am just telling you from the west 

wall to t:he eave. 

Q All riqht. Will you assmne for me, since we have 

19Ct it established into evidence thus far, that that is the 

corner of the west wall and the south wall? 

A If that picture is taken at the west wall, l: 

~rayed the west vall. 

Q All riqht. And can you further ·tell me that you 

sprayed that area between this beam here and the south wall? 

1.96 
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A No, I can't. 

176 

Q You can't tell me whether you did that or not? 

A I can't tell by this picture, because there is 

nothing to show me what X can see. 

MR. TUCKER: X don't understand the confusion, 

hut that is all I.have. 

~ COURT: Anythinq further of Mr•. Giffin? 

MR. 'BENNETT: No, Your Honor. 

THE comr.r: You can step down, Mr. Giffin. 

(~ witness stood aside.) 

'mE COURT: Did you-all want him to remain 

Is he free to go? 

·xa. BERNE'ri': .Wel.l, ·be will stay. 

THE COURT: All. right, .sir. Do you want him to 

be in the Courtroom or stay outside? . · 

MR. BENNE'l'T: :I may need to recall him as a 

witness. You'd better wait outside, Mr. Giffin, in case we 

need to call you further. 

(Recess.) 

MR. BENNETT: call Mr. Harold Boyer. 

.· '·: .. '-... 
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HAROLD BOYER was sworn and testified in bebalf 

of the defendant, as follows: 

Dl:BEC'l' EXAMmA'riOH 

BY MR. BENNEft: 

Q ·would you state your full name and home address, 

please, sir? 

A Harold Boyer, 1948 North MacGregor's, Bous~n, 

-rexas. 

0 And where are you_ employed, Mr. Boyer? 

A National cellulose Corporation. 

Q How long bave you been with National Cellulose? 

A About 15 years. 

0 Did you start with the company when the company 

·started, or was it a1ready in existence? 

A . · · •t .is .. a tricky .queStion, because they started . . 

in 1958. And l: ·was workinq with them in 1958. ~, I left 

t;hem in 1961 and returned hack to them in '66. 

Q Could you briefly describe your experience with 

National .cellulose and what types of positions you have held? 

A · :t started out in National Cellulose with the 

specific purpose o£ organizing the application into some 

reasonable form and have .moved up into the position of Vice-

President in 'l'echnical Engineerinq Services. 

Q What are your duties as Vice-President of 

1.98 
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~chnical Enqineerinq S~rvices? 

A Yes. 

Q . What ~ your duties in that job? 

A Well, I still have a basic responsibility. to. see 

s that application is viable. :t also have the responsibilities 

6 to see that quality control procedures of the fibers are 

7 maiiltained. And I have the added duty of developing new 

a products, or running tests on our existing products. 

9 

10 

11 

12 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2:3 

24 

0 All riqht. Now, in connection with this job, 

do JOU recall when Weiler Insulation became connected with 

Rational Cellulose in 1973? 

A l:f you are asking the specific date, no, I'm not. 

I'm aware of in the time frame of when Mr. Weiler became 

associated. 

Q ·-.n a··-company·siqns .on to he a distributor for 

your product; what t~ of training goes on at that point? And, 

specifically; what type of tra~inq was given to Mr. weller's 

employees? 

A Well, National Cellulose maintains personnel in 

the field that are not located at our factory in Houston but 

are, instead, remotely located, to provide assistance in 

training in.the sales field and to provide assistance in 

application techniques training. And, in addition to that, we 

maintain a program .whereby we have certain training proqrams 
199 
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2 0 ~..11 right. Now, did you send people specifically, 

3 or have ~iler's employees specifically came somewhere for 

4 traininq? 
·f• 

5 ·A No, I didn't. We had one or two training 

s seminars in which they were invited to _come, but they weren • t 

7 required. 

8 Q Prior to t:his time when Mr. Giffin came to 

9 Richmond in 1975, had Weiler employees had other training for 

10 other National Cellulose people? 

11 A Yes, they - Bill Murphey and ~Y Weiler 

12 attended a training- course in Houston, I believe it was, the 

13 following year. I may not be exact on the dates on this •. We 

t4 held an application meeting in Allentown, Pennsylvania; and 

1s 'rOn~{ dicl not come. ·However., ·I .. believe, if I. remember riqht. ·he 

ts sent three of his people to the meeting. 

17 Q And, . at t:hat meeting, what type of training takes 

1e place? 

19 A Well, the meetinq is desiCJlled primarily to 

20 address the problem of controls. It is important that you 

21 

22 

23 

24 

qet enough qlue into the fibers to make it stick. A lot of 

our manuals are devoted to the importance of mainta~ing the 

proper ratio of fiber and adhesive. And, in addition to this, 

methods by which you ·can evaluate how well that you are doinq 
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this as the job proqresse.s. 

Q Now, do you know a gentleman named Bill Barris 

3 who used to work for weiler? 

4 A l: vaquely remember him, yes. 

5 0 All right. Let me show you this letter, these 

s two letters, .and ask you if you can identify them. 

7 

8 

9 

10 

11 

12 

13 

.14 

is 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MR. TUCXER: Your .Honor, :r: don't have any objec • 

to one ()f the letters, because it was written by 

Mr. Boyer· himself. But, as to the other le~ter, I 

would certainly object to it in that it was written by 

Mr. Barris and ·is obviously hearsay. 

'l'HE COURT: Let me see the letters, Mr. Bennett. 

Mr. Bennett? 

MR. BBNNB'l'T: ·sir? 

··'l'HE COtnl.'.r:· ·l!e··objected to the first letter. 

MR. BENNETT: Yes, well, Judge, I just want to 

introduce it for the purpose of showing it was received 

from a Weiler employee. It relates to the training 

proqram, and it seems to me they are trying to raise 

some issue of training improperly. 

'l'BE COURT: well I I don't think the letter is 

really ·directed and is relevant to that issue. ~e 

~ 

objection he has to it is that it is hearsay. 

MR. BENNETT: Oh, well, I withdraw it, then. 
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Q Now, Mr. Boyer, in connection with your job, are 

you familiar with the. application techniques for your product? 

A Yes, sir. 

Q All riqht •. Is that _your area of responsibility? 

A It is on~ of them, yes. 

0 All right. Now, do you also have the responsi-

bility of looking into problems that come up w~th various 

applications around the country? 

A I would say probably· yes to that, but I would not 
. . . 

think t:hat that is a· primary responsibility. ·.In _other words,. if 

I was to write a job description, that probably would not really 

show up as part of my job. 

0 All riqht. Well, in connection with this case, 

and have been introduced here? 

A Yes •. 

Q can you tell the jury what concl.usion you drew 

concerni.nq those samples as far as whether or not they ·. -... 

contained your qlue? 

A · Part of the samples -

MR. 'roCKER: I: am. goinq to obj~t to this to .the 

ext:ent that Mr. Boyer has not been qualified as any 

chemist or analyst of these samples. I don't know what 

2()2 
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he is about to testify to other than the fact that they 

did contain the glue. But as to whether he can identify 

it as to his or somebody else's --

THB COURT: That objection is sustained, at this 

point. There is not testimony to show. on what basis 

he would know whether it is his or not. 

BY MR. B~'mE'n: 

Q Is there a method by which you can tell y~ur 

particular K-13 qlue, when· it is contained in a sample of 

insulation? 

A TWo methods. 

Q Can you describe those? 

A One is spectrophotometry 1 which is based on the 

fact that you can put a known sample of a product into the 

machine- and you can analyze that product and compare the 

results. Now, like products give like results, of course •. 

Another test which I use frequently in the field 

is that acrylic, when it is burned, gives off a very distinc-

tive odor. I don't know how else to describe it except sweetl.y 

acidic. 

Q In connection with your 'IIOrk at ltational 

Cellulose, do you have experience in tel:DlS of testinq samples 

of insulation to determine whether or not they contain your 

adhesive or your glue? 

'------------------·-----

203 
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A Yes. 

Q And how lonq have you been doing that, and how 

many times would you say? . .· 
A 

Q 

About 15 years. 
·9 

All riqht. Now, in connection with the samples 

e from the job, did you .make that type of test on those sample.s? 

7 MR. TUCKER: Your Honor, let•s identify the 

a samples we are talkinq about. I don't think he has 

9 made that determination as to all the samples we have 

10 introduced. :t think it has only been one. 

11 .MR. BENHE'l'T: Be can differentiate it. 

12 mE COURT: i think that qoes,. right now, to 

13 wei9ht rather than admissibility. The samples in 

14 evidence. Yc>u are referring to, were What? 

15 

16 BY MR. BENNETT: 

17 Q Some of these samples in evidence you actually 

18 ·had in Texas, is that correct? 

19 A I don't know that for sure. 

20 Q ·Well, you were here at the end of July, 1980, and 

21 took some samples with ·Mr. Newman? 

22 
A Yes. 

23 Q ~hose samples have been marked, I think, as 

24 EXHIBITS 1 through 7, or 8 • in t:he little bags. ~hose are the 

204 
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same samples. Did you take tests on those samples, or other 

2 samples from this job, to determine whether· or not they 

3 con~ed Batio~ Cellulose qlue? 

4 A wo, not ~peci~ical~y to that answer. :t made 

5 tests on one or two of those samples. 

6 

7 

8 

9 

10 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2l 

22 

23 

24 

Q JU.qbt. What did those tests reveal?. 

A 'J.'hat -~ buminq smell which came fram the 

insulation was not what we would normally find in our product. 

0 What conclusion did you draw from tha.t test? 

A 'l'hat the product is not the same as our product. 

·Q You are talking about glue or fiber? 

A Glue. 

0 Now, have you had a chance to see the pictures 

·that Mr. HeVJilan bas been showing ~re today show!Jiq the brown 

areas and ·th8 -green ll%eas and the .blue areas? 

A Yes,_ sir. 

Q Have you personally been to this buildinq to 

inspect it? 

A Yes, air. 

Q Bow many occasions? 

A I believe on four separate occasions. 

.Q Did you observe the areas where the brown stuf~ 

is sticking to the metal., or next to the metal, and then has 

blue stuff overtop of it? 

A Yes. sir. 
. 205 
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Q Can you explain to the jury how such a ~ndition 

would come into beinq? 

MR. 'l'UCXER: Objection, Your Bonar. '.rhat calls 

for :speculation on behalf of the witness, unless he 

knows. 

BY MR. BENNB'l'.r: 

Q Well,· ~s there :any app~ication method. whereby in 

one spraying you can get two colors up there? 

A Ho. 

MR. TUCKER: -Objection, Your Honor. 'l'hat calls 

for speculation, if he is tryinq to show that that is 

what happened on this particular job, unless he can 

establish what happened on this job. 

'!HE COURT: . !'hat objection is overruled. I think 
. . 

he knows his produc;:t. 

BY MR. BENNE'rl': 

Q Bow do you get this condition of haTing·two-taned 

type effect? 

A well, you first apply one product to the area, 

then if you do it correctly, you let it dry completely befoxe 

you add the second product, the second product over the bottom 

of that. If you don't allow it to dry completely, then the 

weight of your Dew insulation is probably qoing to pul1 your 

fibers ~oose, and it is just not qoinq to stick to it. 

2{)6 
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Q Do you have to use a different application method 

2 when you come over with the second layer of the blue. color? 

3 A Yes. we do not xecommend that p_roced~, ~t 

4 when we have found it necessary because of ~ probably because 

·:· ... 

:':.~~:- ::~;.'\ ... 

s of the new energy laws that they are passing in the country now, 

e which require ·more insulation, we have required them to use a 

-7 special nozzle~ a -cpecial design nozzle, ·or another nozz.le that 

a we ~ave, which is fitted with air jets. 

9 

10 

11 

12 

13 

14 

15 

16 
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19 

20 
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24 

Q All right. Did Mr. Weiler have those nozzles? 

A Not to my ·knowledge. 

Q All riq~t. Does that require a· different mixture 

of. glue to fiber when you are coming over t:hat second layer? 

A No, the mixture of the qlue to fiber would 

probably still remain the same if you bad evc!rything set 

··correctly, ·with· the except!on·of the ·fact that ·we try~ 

~crease the velocity of the fibers so that it impacts with 

t:he material at a qreater rate of speed so that ~t will attach 

itself better. 

Q Is it recommended by your company in a one-inch 

application such as .e have in this joh that under allY circum-

stances you use a two-layer method to qet one inch of 

insulation? 

A 

0 

No, sir. 

Why don't you allow that? 

~~J)7 



2 

3 

4 
. ~ 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

C. OVERTON L.EE 
SHORTHAND REPORTERS 
MUTUAL BUILDING 

RICHMOND, VA. 2!t219 Boyer - Direct 187 

0 Well, what you are really trying to get is you 

are trying to get a complete entanglement of the fibers 

throughout the entire mass, or the matrix of the insulation. 

erhis is what qives it its resiliency, and this is what gives 

it its strenqth. 

:If you come back in two ·layers, it is very easy 

to see 1:hat you have one definitive 1ive, and you have a second 

line, then, Which attaches to it so that second line cannot be 

as stronq as the first line. 

0 Xn your job, is part of your responsibility 

production of this application manual we ·have· been referring to? 

A Yes, sir. 

Q All right. Is that your personal responsibility 

in terms of what goes in it? 

A ··yes. 

19.7.Lt...:-'WIIs.-theze. ~-in tilat ·teetdmoJty.:tbat is-.. .c:Q&~_ to.­

~·:maftua.J"··!nli.t:Laetiafts?'~--: -~ 

A ----.._ . ., --'---·. .. 

~:-.~-

Q 

A area.,,.-sk. .. 

Q All right. In your _experience of 15 years, if 

2C8 
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the entire job had been sprayed in that fashion, would it have 

2 fallen off? 

3 

4 

5 

6 

A Xf there is no other circumstances to effect it 

besides the condition of the ~p~lication, and the ~ildinq~ 

there would be no reason for it to come off. 

Q And you wuld have plenty of glue in your fiber, 

7 and it would stick up there ~definitely? 

8 A Yes. I think here, if I could, for just one 

9 second, the nozzle that we have is designed so that it has 

to eiqht jets. '!'he two end jets are 15-cteqree angle jets, and t:be11 

,, are tilted in towards the material at an anqle. When ·the 

12 nozzle is held at the proper distance from the surface, and 

, 3 held at the proper angle, you can't help but precoat the metal 

J.4 ahead of your fiber with_ about a six-inch l.ayer of glue. Row, 

15 this glue is ~ry visible. .4!'here .is no way to ~stake it. · ·'.rhe. 

16 reason that we designed the nozzle that way is our attempt to 

17 preclude the fact of having a weakened bond between the sub-

18 strate and the fiber. 

19 Q Well, if you have a flow rate of 288 pounds, and 

20 if you have your glue pump operating with 200 pounds of 

21 p:r:essure at the pump and 80 pOunds of· pressure up at your 

22 nozzle where you are sprayinq, does that provide you with a 

23 proper mixture? 

24 A Yes •. 

-



C. OVERTON LEE 
SHOAlHAND REPORTERS 

MUTUAL BUILDING 
RICHMOND, VA. 23219 Boyer - Direct 189 

Q And that would qive you the effect of spraying 

2 that six-inch layer of gl~e before you start hittin9 the fiber? 

3 A Yes, yes. 

4 MR. ·BENNE'.I"l': All riqht. Judge, I think that's 

5 all. I have. 

6 '!'BE COURT: Mr. 'lUcJter? 

7 

8 CROSS-EXAMmA'l'IOU 

9 BY MR. 'rUCimR: 

10 0 Mr. Boyer, is it not true that at this Houston 

'' seminar that Mr. -Wei.ler attended and Mr. 'Murphey attended that. 

12 they advised you of the fact that they had qotten the 

13 St. Christopher's job? 

14 A X don • t. remember. : 

. ·o . 'Than :you vouldn 't .recall whether .they requested 

16 your assistance ~ any way for the St. Christopher's job; is 

11 that. riqht? 

18 A At that time? 

19 0 Or anytime. 

20 A Yes, I do know that l: was requested to provide 

21 some help for the St. Christopher's job, and I have a specific 

22 way of knowing that I was contacted, because none of the men 

will 1eave witho~t my authority. 

24 0 And you were requested to provide technical 

:ZiO 

·, . . . ~ 
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assistance for that job; were you not? 

A Yes, sir. 

Q And you were requested to provide somebody on tbe 

4 scene to train the applicators; isn't that true? 

5 A Yes, sir. 

6 0 

7 

a f:ilat · tzae? ·. , ·· 

9 A 

10 0 

11 -A ~17~.:;·· 

12 Q Now~ these tests that you ran on the samples, 

13 . · Mr. Boyer, you concluded they were not your fiber and not your 

14 qlue in some of these .Ba.JDPles? Well, strike that. 

15 

~ • 0 - • ,._ • • .-; • • ... : • • 0 ; • .. - • i"' • . •. ..• 0.;. • ':' • • .. ' 0 

·· · ·· · · .On these tests ·that you :ran where .you ~eluded 

16 that -it was not your glue, you nor anybody else at National 

17 cellulose further c:oncluded -t:hat that was the cause of the 

18 failure of that particular .sample; did you? 

19 
A No, sir. 

20 
Q All. right. And isn't it true that if enough of 

.. .. . 

21 
that qlue, whether it was Rational. Cellulose glue or some other 

22 
qlue, had been used with the fiber, it would have stuck up 

23 
there; wouldn't it? 

24 
A No, sir. 

21.1. 
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Q ~at is not true? 

A No, sir, not necessarily true •. 

Q It is true, however, that a proper mixture of 

4 that qlue and your fiber wuld have adhered to the ceilin97 isn't 

s that true? 

6 A Ro, sir, not necessarily so. 

7 Q All . riqht. And why ~s that not so? 

8 A I ~ qlad you asked that. Fuller Manufacturing 

9 supplies several different brands of glue. One of the products 

·,o that they supply ~s not compatible with the borax product. 

11 0 Were you· able to determine that that was the 

12 product that was, in fact, in the sample? 

13 A No, sir, I did not even attempt it. 

14 Q Could you have done . that? 

15 ·.A · : can :t l!Dswer the question.·in itS entirety? ,.. .. 
ts 'l'he only way that you could do it --

17 

18 

19 

20 

21 

22 

23 

24 

'!'BE COURT: Let him complete the_ answer. 

A ~ only way that you could do :it and be abso-

lutely certain that you were correct would be to have a sample 

of the or~ginal product and then qo, probably, through the 

spectrophotometry, which would ~ive you, then - a like· result 

means like product. 

BY MR. TUCKER: 

Q Does National cellulose have a laboratory where 

.. - ·· ... 
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it employs chemists? 

A Yes. 

Boyer - Cross 192 

0 And those chemists are capable of malting such 
< 

testsJ are ,. .. they not? '. 

A They are capable of makinq the tests. ~ey do 

e not have the equipment. 

7 Q You had certain tests done by outside 

8 laboratories' didn't you? 

9 A Yes. 

tO Q And that is not one of the tests 'you had conducted! 

11 by an outside.laboratory? 

12 A · Yes, we did have tlle adhesive analyzed by an out-

13 side laboratory. 

14 Q ·But you did not have the outside ~aboratory 

15 

16 adhesive that would not combine with your product? 

17 A No, sir, X did not. 

18 Q All riqht. And you did not conclude f~ your 

19 
tests that if this brown fiber had been mixed with the proper 

20 propOrtion of your qlue, or anybody else's, that it would not 

21 
have adhered; did you? 

22 
A Ho, sir .• 

23 
Q So you can't say here today and tell these ladies 

24 
and gentlemen of the jury that any of that brown fiber fell 

21.3 
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down just because it was brown rather than blue fiber? 

2 A No, sir. 

3 MR. TUCXER: That's all I have. 

.4 
·~ 

s REDIRECT EXAMINATION 

6 BY MR. BENNETT: 

7 Q Let me ask you this, Mr. Boyer: Does your 

8 company ever attempt 1:o determine whether you can substitute 

9 qlue, other types of glue, for National Cellulose glue? 

10 A Yes, we bave a continuing J:esearc:h program. 

1 1 OUr company uses taDk c~l~ads of adhesive. And almost every 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

adhesive company in the country will send us a sample of their 

product to try. so I can almost say that we probably had tried, 

if l: qo back ~uqh the· records, almost everything on the 

market. 

0 Do the resul.ts vary in terms of how much qlue, 

one type of qlue you would need to keep it up there as opposed 

to another type? 

A Yes, the percent of solids, the percent of solids 

that you end up with in your fibers is the only thinq that 

holds your product in place. You are mixing- it with water,. 

which bas no benefits at all as far as aa.besion. so~ if you 

reduce an emulsion, and you reduce it three and a half to one 

with water, and you spray it up at .23 of a gallon per pound 

21-4 
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of fiber, you end up with a certain amo\Ult of solids. I really 

didn't want to qet too far into this, but if you have an 

adhesion that. has a ~lids content of a low capacity, and you 

mix them at the same ratios, then the end product will have 

less solids in it to hold it up, because the water is qoinq to 

evaporate out anyway. 

Q But if you switch brands of qlue, do you have any 

way of knowing whether that is _going to stick or not until you 

test it? 

A No, you really -- we have a total proqram that we 

go throuqh before we would ever approve anything. 

Q 

A 

And you have not done so with any Puller adhesive? 

No, no other one. 

·MR. ~: '!'hank yoU. '!'hab's all J: have. 

-~ COUR'.l': Yes, Mr.. -ke? 
. 

~OR BURXE: · Could i ask him a question, please? 

~ COUR'r: Let me hear it. 

JUROR BURKE: i would like to know how long does 

it take a trainee to complete the course to be an 

applicator in the event something went wronq where he 

coul~ detect it riqht away. 

'l'HE COOR'l': :I quess the question is bow lonq does 

it take somebody to be trained to be an applicator. Is 

that what you are basically asking? 

21_5 
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JUROR BURRE: Riqht. 

-mE. WITNESS: Well. it is a good question. :tt 

just kind of. goes back to how much effort he puts into 

learning. And I have been vork~nq with guys where I 

have been able to qet them applying good and maintaininq 

the controls on it in two to three days ... ·And I have 

seen other men that are never going to make it. 

'!'HE· COURT: was that the nature of your question? 

JUROR BURKE: Yes, sir. Thank you. 

-rBE COURr: Any further questions? 

MR. 'l'UCKER: · I have none , sir. 

'!'HE COUR'r: Mr. Bennett? 

MR. BENRE'l"l': No, sir. 

~ COUR'l': You C:an. step down,· Mr. Boyer. 

(The witness stood .aside.) 

-mE C()IJM': Any other witnesses? 

~-'·bail- "l'!.~pJ>nc&tt-mr·lllalml!flk.~ilatrCJe'Wtd"Tr ••-~ I: don't think . ·- .... , .. -...:. .. -. 

that bas been introduced. Certainly, I don't want to burden 

the jury with a biq manual, but why don • t we leave it all 

toqether? 

'l'BE COUR'l': 'l'he pages you-all both referred to, 

2 

_, 
··- . 
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the two pages in there, can they be marked with a paper clip? 

2 I think that you referred to a chart, and I think that 

3 . Mr. ~cker referred to a page in section nine out of eighteen. 

4 MR. BERNE'1"l': '!'he chart is section eiqht:een, 

s page 6 of eight. 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

THE· COURT: Have you got a clip on it? Leave it 

on.· 

MR. BENNETT: '.rhat is. a different copy. What did 

you do with the application manual? Oh, here it is. 

'!'BE COURT: Do you· need another clip? . 

MR. BENNB'l"f: Yes, sir. I haw· got another one. 

(A Hational.Cellulose application manua1 

was marked DEFENDANT'S EXHIBIT 3 and received in 

evidence.·) 

'!'BE COOR'!': Ladies and gentlemen, this is in here 

for the purpose of you~l ref!!rrinq to the two pages that are 

marked with .a paper clip. Well, there are so many paqes, no~, 

they have got paper clips on the top. It is the ones you have 

got on the side. 

MR. BBNNE'l"l': Oh, yes, sir. :r didn't realize 

there were some on the top. 
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I don't want you trying to qo·tl~uqh 

2 this whole book. I don •t really think you are qoinq to want to 

3 But there are two pages here that are marked with a paper clip 

4 on the right-hand side stickinq straight into the thinq. .One 
. .- t 

5 of ·them is marked paqe 6 of eiqht in section· one. The other is 

6 marked paqe 9 of eighteen, section two. And· there was testi-

7 mony in relation to these. You ~ay have to refer back to them. 

a If you do, they -will be available to you. You may not need to. 

9 Any other evidence? 

10 · MR. BEimE'l'T: No, sir; that is our case. 

1t '!'BE COUR'!': Any ~ui:tal? 

12 MR.· 'l'UCKER: Could I have just one moment, Your 

ts Honor? I would call Mr. Graves, briefly, Your Honor. 

14 

15 

16 'l'HOMAS M. GBAVES was sworn and testified in 

17 behalf of the plaintiff, in rebuttal, as follows: 

18 DiREC'l' EXAMINA'riON 

19 BY MR. 'l'UCKER: 

20 Q Would you state your name, please? 

21 A IJ.'homas M. Gra~s. 

22 Q Mr. Graves, are you the Graves in T. M. Graves 

23 Construction, Incorporated? 

24 A Yes, sir, 7 am. 

:··.;..·_-:. 
... "' 
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0 And were you the general contractor for the 

St. Christopher's field house? 

A Yes, sir, I was. 
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0 And were you there on the site of the construe-..... 
tion each day that it was under construction? 

A Yes, sir, I was. 

Q And were you there during the pe~iod of time when 

the insulation was being installed on this job? 

A Yes, sir, I was. 

Q Were you there during the period of time when 

Mr. Giffin from National. Cellulose Corporation was on . the job? 

A Yes, ~ was. 

Q All right. Did you, in fact, see Mr. Giffin 

spraying any of the areas of the roof? 

A Yes, sir, I did • 

Q All right. Did you see him spraying any of the 

west wall? 

A To the best of my recollection, no, sir. 

Q All right. Let me show you what has been marked 

as PLAINTXFF'S EXHIBIT 30. and ask you if you can identify on 

that drawinq where . it was that you saw Mr. Giffin spraying 

insulation. 

A The reason -- can I say why I remember this? 

Q Yes, sir, please do. 

... ~·· ....... 
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A 'fhis is the far . of the school. '!'he existing 
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· gymnasium is on this side right here to the right. We had an 

opening, access opening in the building right here. That is · 

not there, now. We finished it up, but we had access .. through .· · 

the buildinq through here. My trailer was parked at this place 

6 in the field, my job trailer. And I made periodic inspections 

7 throughout the day, three to four times a day. I wen.t ·into the 

a building and spent a half hour to 45 minutes to an hour and a 

9 half, then went back to the office, or to my trailer. 

10 -ro the best of my recoliection, the gentleman frtm1 
.. 

11 Houston that was 110rk~q on the job at that time -·and anotber 

12 reason I remember this is because :r was told he had insulated 

13 the 'l'exas Dome where the Dallas Cowboys play. 'l'his is what made 

14 me interested, and why this has stuck in my iaind. Be was work-

15 . ·ing ·in thia. area riqht here. 

16 Q All right. And 'WOuld that area that you are 

17 pointing to on PLAXN'l'D'F'S EXBDIT 30 be in the neiqhborhood of 

1e areas 6, 7, and 8? 

19 A '!'hat is the area I saw him working in, yes. 

20 Q Al.l riqht. Row, can you relate where he was 

.21 'WOrkinq to PLAm'l'IFF'S EXHIBI'l' 16, .Mr. Graves? 

22 A Be was working in this dormer area right here. 

23 And :I cannot say 100 percent that he went down this far, 

24 because he wasn't workinq on the job that long. But he was 

L """ ,tf/ ,_ --
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working in this dormer area# and in this area adjacent to the 

2 dormer. 

3 Q And they _would be in the areas· between 

A ·6, 7, and 8, that qeneral ·area. 

5 Q 6, 7, and 8? 

6 A Yes, sir. 

7 MR. TUCKER: '!'hank you, sir. That's all I have, 

8 Your Honor. 

9 '!'BE COURT: Any cross, Mr. Bennett? 

10 

t t· CROSS-EXAMXNATION 

1 2 BY MR. BENNETT: 

13 Q Where you are indicating is in the middle of the 

t 4 buildinCJ? 

is A·. ·yes, air; ··towa%"Cls 'the end of the· buildinq-# 

1s .towards the east end of the building, not the west end. 

17 Q Well, you said 6, 1, and 8. 

18 A Accordinq to that •. 
.. 

19 Q Hot 9, 10, and 11 -- 6, 7, and 8 out of a total 

20 of eleven bays was where you remember seeing him? 

21 A Right, right. 

22 0 And, at this time, you, the qeneral contractor, 

23 were concerned with everything that was going on in that 

.24 building? 

•.:>.?1 

··;~:··:··. 
:'$:•l.:.;. ... ").· 
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A Yes, only because of this one thing that was 
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2 going on. It wasn't too much qoinq on other than that, because 

.· 3 we had been ~iting a lonq time to get this done. 

4 0 Men still working up on the roof, at that time? 

5 A At the ·far.end,.yes, sir. 

6 MR •. BENNETT: Right. Okay, that's all I have. 

7 'tHE COURT: You can step down, Mr. Graves. 

8 

(The witness stOod aside.) 
·g 

10 

11 .) .. ~- · 'ftJCKER: We have no further evidence, Your 

12 Honor. 

~ COUR'l': All right. 

14 ·Ladies and gentlemen, let me ask ·you-all tO step 
. . . . 

15 on into the jury J:OOm just for. a. few minutes. ·J\Dd·l: think X 

16 will be with you in just a moment. 

17 

(The jury retired from the Courtroom.) 
·1a 

19 MR. BENNE'l'T: Judqe, may I renew my motion? And 

20 I would like to address myself to the Court on tbat. 

21 
THE COUR'l': Well, before you do that, because we 

22 
might .let the jury qet an early start out of here, I don •t 

23 believe that with our qoinq over instructions and possibly 

24 having to re~aw some instructions, and then argument, we can 
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qet this case to the jury at a reasonable time this evening. 

It is my policy not to keep a jury down here at 

3 night, you know, after suppertime, if we can avoid it. And 

.. 4 we will have to hear your motion, firs-t;, Mr. Bennett, then. we . \-
s will have to take up instructions. Then we may have to have 

6 . some redrafted. 

7 My experience is telling me more and more that I 

8 never ask you-all for estimates, because it always means it will 

9 be twice as l~ng as we think they will be. But 1: am getting, 

10 riqht now, that it would be unlikely we qet it to the jury by 

11 5:00 o'clock, even for arguments. · Certainly, it is qoinq to be 

12 close to that by the time we give you-all time to argue, and 

13 the jury is going to get the case coming up to close to 6:00. 

1·4 And I really don't know that we want to keep· them down here. 

15 If you-all want to push on, i don't mind. X Will 

16 stay down here until midnight if we have to. we may be bet:ter 

17 to brinq them all back in the morninq, and qive us time to qet 

18 the instructions done and not take up their time. 

19 MR. roCKER: I prefer to do that. 

20 '!'HE COURT: Mr. Bennett. 

21 MR. BENNETT: That is fine with me. 

22 
THE COURT: Makes sense. 

23 All riqht, bring the jury back in and tell them 

24 when they come in they are going home, in case ·they have qot 

223 
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some stuff to do. 

(The jury returned to the Courtroom.) 

~ -COURT: I am going to let you-all go on llome 

s before we do some more work, when we get everybody out here. 

e Ladies and gentlemen, we have to do some more work in the case 

7 on some legal matters. . Particularly, counsel have to work with 

a the Court and advise me, and we· have to come up with proper 

9 instructions on the law. This frequently takes much longer 

10 than we like it to, but it does. 

11 And if you want to sit here for the next hour· and 

12 a half while we did that, that would he dead time for you. On 

13 top of that, then, the arquments wouldn 1 t start until maybe 
a ' ' • 

14 after 5:00 o'clock, and you would be down here after supper . 

. 1s before you qot the case. 

1s I think it miqht make more sense if cou.~sel ~d I 

17 

18 

19 

20 

22 

23 

24 

··-... -
stayed on and worked the rest of the aftemoon until we finish 

the instructions, and then bring you back in the morning and 

he ready fo~ you so that when you came back, you will be able 

to get th~ arguments and have the case in your hands immediately 

rather than have you sit around. and wait and have you down here 

at night. 

So, unless somebody is going to make a loud 

protest for the jury, I am going . to let you-all go home. And 

224 



C. OVERTON LEE 
SHORTHAND RE.PORTE.RS 

MUTUAL BUILDING 
RICHMOND. VA. 23219 

this also avoids you·being down here after dark. 

204 

Soxne people 

2 don't like to ~ qettinq in their cars after dark. 

3 Ladies and qentlemen, what I told you earlier, 

4 I would like to repeat, now, _:lmd I will do it in this fashion·: 

s When you come back here in the morning, I want all seven of you, 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16. 

17 

18 

19 

20 

21 

22 

23 

but I don't want to see but seven of you. I don't want to look 

at you tomorrow and qet this uneasy feeling that I.am also 

seeinq your husband, your wife, your neighbor, or your friends. 

They can't help you, and they don'.t know anything about this 

case. You have heard the evidence, so don •t qo pollinq the 

neighborhood about what you ouqht to do~ 

In short, don • t talk about the case. 

JUROR APPLEWHITE: We are not supposed to talk 

about it at all, are we? 

'fBE COURT: No, ma'am. Sometimes people think it 
.. 

is okay to talk at home and tell family members about it and get 

t:heir views, but they can't qive you any advice, because they 

11Jeren't here today. '!'hey will give it to you, but it won't be 

worth anythinq, so just keep your own counsel and let your 

thoughts be absorbed in your own mind of what you .think. 

The lawyers will give you·a lot of help tomorrow, 

I am sure, in their arguments, trying to remind you of what they 

said. But my guess is you will remember this evidence tomorrow 

:' ... \: .... ~. - ._, 

24 
without any trouble. But don't try to decide the case right now. 
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Wait until you have gotten the whole picture. The evidence is 

before you, but we have 90t to qive yo~ the law, and also, 

counsel have to argue the case. 

You-all have a nice niqht. I would suggest, 

qentlemen, if you don't have any conflicts, that we start at 

9:00, because I miqht have another jury case at _10:00 tomorrow. 

i would like to be ready for that. 9:00 o'clock. Is that all 

right with you-all?. 

JUROR BURKE: Did you want us to report in here? 

~ COURT: Straight hack to this courtroom. You 

can leave your badqes with the bailiff. '!'hey will be up here ~ 

tile jury room. Just come right on back up here at 9:00. Hope-

fully, we will be ready to start riqht into the case. You 

should be ou~ of ·here in pretty qood order tomOrrow. 

'rhank you very much. You-all have a .nice evening. 

JUROR APPLEWHITE: 9: 00 o'clock? 

lfHE COURT: Let's all rise while the jury retires, 

please. 

(The jury retired from the Courtroom.) 

!.1'BE CO'OR'l': Mr. Bennett., you wanted to make a 

motion? " 

MR. BENNETT: Judqe, :I would like, at the 

conclusion of all the evidence, to renew my Motion to Strike. 

What we have got in this case, now, is affirmative evidence of 

226 
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what happened when Mr. Giffin was there in 1975, and that is 

2 the only evidence in the case. And there .is nothing .in that 

3 testimony that the jury could reach a conclusion that he was 

4 neqliqent. 

' 5 He has testified, and we have got records, as to 

6 where he set the machines. It is uncontradicted that these 

7 settings are correct. They provide the correct glue-to-fiber 

8 ratio. And it just seems incredible to me that .there is any 

9 issue in this case for a jury to decide on. There is no showin~ 

10 of any neqliqence, and certainly no connection .with- the entire 

11 fall-off problem. 

12 We have also qot the problem of whether we are 

, 3 goinq to allow the jury, even if you overrule that part of ~t, 

14 to conclude -- there is no evidence that wou-ld allow this jury 

1s to conclude that what ·we cU.d durinq the two days that we 

16 -•prayed caused the entire problem. And, certainly, the only 

17 ·allegation that we have qot is that we negliqently applied the 

18 insulation. we have still got to deal with that prob+em. 

19 

20 

2l 

22 

23 

24 

. ~.... . 

Certainly, we are limited to the 3,000 square 

feet that. the plaintiff's evidence showed that was sprayed 

while we were here in Richmond. And how do we get around ·that, 

if that is the allegation, and. there is no evidence in the case 

that that particular stuff was misapplied? I don't see how 

you are qoinq to ask the jury to speculate on a lot in this 

227 
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case. And a verdict, if it is against us, is going to have to 

2 be based on speculation that maybe he didn't do something quite 

3 right when be was here in Richmond. But there is no evidence .. 

4 · to show that he did something wronq. 

s we further have qot the problem that the only 

a evidence of damaqes in the ~ase are these estimates to com-

7 pletely tear down and respray the entire building. There is no 

a method in this case for the jury to allocate portions of the 

s buiiding that they think we are responsible for. 

to We have got substitutions of glue, substitutions 

11 ·of different color fiber. Bill ·Murphey said he didn't use .any 

12 brown fiber, and yet we know there is a lot of brown. How 

13 could the jury possibly sort all that out? '!'here is no proof 

14 of .damaqes that would relate to· any potential negligence that 

15 could be charged to National Cellulose. . I 

16 But the main reason is that we just don •t have 
. 

11 any evidence that Mr. Giffin did anything wrong. And I don't 

1.e see how they could possibly conclude that National Cellulose 

19 was neqliqent unless they speculate. And I don't think they 

20 Should be allowed to do that. 

2 1 ·'J.'his real.ly is not a case that should go ·to the 

22 jury, because it is a complex-type factual situation. But 

23 when you qet down to the evidence of neqliqence, there is only 

2 4 one man that has testified and said what actually went on in 

228 
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terms of. machine settings. And there is no evidence that that 

2 was wronq. 

3 

4 

5 

6 

7 

a 

9 

10 

n· 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

'1'BE COUla': All right. Before you ~ak on this, 

Mr. Tucker, let me say, with reference to Paragraph 9(a) p; the 

Amended Third-Party Motion for Judgment, t:hat in order to be as 

fair as you can be to the plaintiff without requiring that there 

be some amendment, or say that there is a deviation between 

allegation and proof, I am qoing to accept the concept that 

"apply, a as you put in that allegation, refers to the total 

application technique, that is, meaninq the settinq up of the 

equipment which.,. admi~y, was ~one initially by Mi. Giffin. 

Mr. Bennett is right .that no one else but 

~tr. Giffin himself knows how it was done, and he has testified 

as to haw it was done. 
.· 

... ~-·:.. . . •J: ~-am n6t ... willinq,. Mr. '-tt'uc:ker; imder·::tbat alleqa-. 
. . . ;. ~ ... 

t~~~, ~o stretch it to sa~-~ ~o gi~ you a.cause of .action 

under that allegation i.n the Motion for Judgment that there is 

an issue in this case that Mr. Giffin didn't give these people 

enouqh instruction, that he was negligent. in the manner of his 

instructions to the employees. I don't think there is any 
.· ... 

evidence of that, either, but :r don't think the allegation under 

any interpretation can be broad enouqh to say that he did. 

Something came up in the trial that raised that, especial.ly 

about how many days would it take somebody to lear.n to do the 
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work. '!'here are other little peripheral pieces of evidence of 

2 how to qet training, ~d wha·t location. But the allegation is 

s Dot broad enough to say that the negligence is predicated upon. 

4 not havinq qiven enough,. or having stayed there long enough to 

s have given more, or having stayed on the job for another month 

e to make sure they .didn't mess it up, not in that sense of the 

7 word. Your alleqation is - I am going to say, reluctantly, 

a that it is bro~d ·enouqh t:o say that those things which, 

9 admittedly, they did can relate to the whole job, not just to 

10 the 3,000 square. feet. I ·think the witness actually said 

11 3,500 to 6,500, he thought, by estimate. But tllat is the 

12 

13 

14 

15 

16 

17 

t8 

19 

20 

21 

22 

24 

setting up of the pressure, the pump, and thinqs of that 

nature. 

But I think what probably, Mr.· Bennett, troubles 
. ·:· 

:-me, ·and th8t· is,· "'Where· ·is the ·evidence that there is any 

correl~tion between what Mr. Giffin did in setting ~P the pump 

and setting up the mixtuze and the falling down of the insula­

tion .except for the fact that it did, in fact, ~all? .And it 

did, in fact, fall because there was insufficient.' glue, 

according to the testimony of most everybody, for that matter. 

Where do we.avoid this leap of faith that the Supreme Court is 

wont to call speculation? I am, too. 

MR. TUCKER: Bill Murphey testified, Your Honor, 

that he was present when Mr. Giffin set up this equipment, and 

230 
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that he set it up, Mr. Giffin set up this equipment by a field 

2 test, and a field test only -- not field, feel, that he 

3 sprayed some out of there, and it felt fine. 'fhat is what he 

4 said. I .asked him if he did anything else, and he said no. 
l" ~ 

s Based on that, and on the evidence that has been 

e offered so far, what he should have done is what Mr. Giffin 

7 says he, in fact, did, he made these kinds of calculations, 

a looked at the manual and made the calculation. 

9 THE COURT: How would Mr. r-turphey have any idea 

to of that? Be is talking about testinq, whether he ran a test . 

11 :sample.· I think you said he put it in a bucket and tested it. 

12 There is no way Mr. Murphey can testify as to what the mental 

, 3 processes were in Mr. Giffin's mind. 'rhat evidence is not 

14 uncontradicted as to how he set up the machine. 

1s MR. troCKER: .No, sir; ·it ·~s not ~ that 

1s Mr. Giffin says that he made some calculations as to how much 

17 fiber he had, and he determined by just the flow of the fiber 

1e that. he bad 288 pounds of fiber per hour coming. out of that, 

19 and ·this was solely by testinq the amount of fiber. ~en he 

2o said he went to the chart, and he determined how much qlue 

2l that should be going into that. Be set his nozzle according 

22 to this, and the nozzle readinqs were such and such, and that 

23 is the way he said he.did it. 

24 Now, that is the way, according to the manual, 

.· ... -·· ....... 
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that it is supposed to be done. 
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But Mr. Murphey said that the 

2 only thinq he did in setting that up was to use this feel 

3 test, that is, some of it came out, he reached up, and he 

4 squeezed it, he said, "Yes, that feels fine,• and he went on. 
't 

s And that is all he did. so there is the conflict in the 

s evidence. And that, maybe, I think, goes to the weiqht as to 

7 whether Mr. Giffin is more believable than Mr •. Murphey. And 

a Mr. Bennett can certainly arque that. But to take it away from 

9 the jury on that basis, I think it totally ignores the testi-

10 many of Mr. Murphey. 

1 ' '!'BE COUR'l': ·:rt is thin. I am goinq to let it qo 

12 to the jury, Mr. Bennett. Let's see what they· do, first, then 

13 we will take a look at it. 

14 

('l'he Court .and counsel retired to the 
rs 

conference room, where the following objections 
16 

and exceptions were made':) 
17 

18 MR. BENtmTT: Judqe, just so the record will be 

19 clear, I have got two that were refused. 

20 '!'BE COURT: You do. You have two that were 
.;; 

21 refused. 'l,'Jley are marked A and B. Now, it might be a qood 

22 

23 

24 

idea, since we are so early, if you go ahead, sine~ the 

reporter is still here, if you qo ahead now and state your 

objections that you may not have stated in the record on the 

'~'l.2 

... .... 
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qro1mds of refusal of instructions, or your objection on the 

2 motion, of course. 

3 MR •. BENNE'rl': Right. 

4 THE COURT: Here ·are the refused instructions, ano 
5 here are the ones that are qiven. 

6 MR. BENNE'l'T: . :I would, of course, ~bject to the 

7 Court's refusal to·give ~e instruction which has· been marked A 

a and the instruction which has been marked B. I think there is 

9 a duty in this case to minimize the damages on the part of the 

to general contractor. And, certaiilly. the measurement of the 

t 1 damaqes in this case should be the cost of having the defect 

12 remedied at the approximate time of the failure to perform, or 

13 as soon there.after as he can, reasonably. 'lhis allows the 

14 jury to let the contractor -- not to let it run for five years, 

rs which he has done in this ·case, let his damages go ·through the 

te . roof. 

11 I would also object to the qivinq of any 

1a instruction on neqliqence for the reasons stated in the Motion 

19 to Strike. 

20 MR •. TOCRER: J: object to the refusal of 

21 instruction No. c and D on the basis that J: think it is proper 

22 to tell the jury about the distinction between primary neqli-

23 qence and secondarY neg1igence. 

24 THE COURT: Any other? Is that it? 
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MR. TUCKER: That's it. 

'!'HE COURT: All riqht, gentlemen. See you-all in 

the morninq at 9:00. 
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~IE COURT: Good morning, ladies and gentlemen. 

4 I trust you-all had a good night and nobody tried to influenc 

s you about your verdict or anything like that.· 

s Please give me your attention for the instructio s 

7 on the law of the case. The law is contained in this par-

a ticular case in ten separate instructions written out on pape • 

9 And you'll have these with you in the jury room, if you need 

10 to refer to them. And counsel, of course, will probably make 

11 reference to them in their closing arguments. 

12 The law is, of course, expressed in general terms·, 

t3 and it tells you, in effect, what to do, depending on what 

t4 you believe ~le facts to be. It doesn't tell you anything 

1s about the facts. You have to decide the facts, then the law 

ts gives you the principles that you will apply to those facts. 

1·7 There are also general principles as to what 

1a type of things you should take into account and should not 

19 take into account in deciding your verdict. It tries to ex-
. 

20 plain the issues in the case, what you really are tryinq, 

21 from the evidence. 

22 And I think you'll see that they flow together 

23 pretty easily. ~ou really should consider these as if it's 

24 all one continuous piece of paper. z3~re are different 
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theories expressed, because there are different sides of the 

2 case. And it's a decision on the facts that will determine 

3 how the law is to be applied. 

4 

(At this time, the written instructions 
5 

of law were read to the jury by the Court.) 
6 

7 THE COURT: Mr. Tucker? 

a MR. TUCKER: I just want to say at .the end of 

9 the case how much l-1r. Graves and 1-1%'. t'linston and I do 

1o appreciate your serving. Just as the Judge told you at the 

11 beginning, it's an important service that you perform by 

12 serving on the jury. And, certainly, we, on behalf of f{r. 

13 Graves, are qreatful for your sitting here and listening to 

14 what is very important to him. 

15 What is important to him is that he's been found 

1e respon~ible, and he's admitted responsibility for a contract 

17 that he had with Church Schools for this construction job. 

1a And that place out there, that insulation, has to be repaired. 

19 And Mr. Graves has been found to be liable for $55,900.00 by 

20 this Court; and Mr. Graves shouldn't have to pay that 

21 $55,900.00, because~~. Graves, although he was tbe general 

22 contractor on this job, was not the one that was primarily 

23. at fault for putting that insulation up there. Other people 

24 were .at fault. 
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National Cellulose, in this case, has made 

2 every attentpt in ~~e world to put Weiler Insulation Company 

3 on trial here, to shift the focus from them to Weiler 

4 Insulation. 

5 Now, Weiler Insulation is not on trial here; 

s · and don't be deceived by that tactic to put Weiler Insulation 

7 on trial. Who is on trial here is National Cellulose Corp-

a 

9 

10 

11 

12 

14 

15 

16 

17 

18 

19 

oration. 

Now, what we are saying is that National Cellulos
1
e 

Corporation did this, that they were negligent in getting that 

glue up to that insulation, and they were negligent in setting 

up the machinery that spit this glue out and put it up there 

with the fiber. 

Now, focusing on National Cellulose, as we have 

to do in this case, and what they did wrong, and what the 

evidence shows th~y did wrong, I'm not going to start at the 

beginning, what I've qot to do is start at the end, actually 

what happened. 

What we know is uncontradicted evidence that 

20 this insulation is coming down. It's been coming down for 

2 , five years, ever since this thing was constructed. Prom 1975 

22 it's been falling off. The only reason that it's been falling 

23 . off is because there's not enough glue in that mixture of 

24 binder and adhesive. And we know that; that's uncontradicted. 
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The question is why. All right. So we go back. 

We are still moving backwards, now, to the point between the 

time when ~~. Giffin left that job, left it in the hands of 

the Weiler employees. 

And the time of the completion of that job, when 

6 ·1 this mixture lacking enough glue to stay up there, was put up, 

7 the evidence in this case is uncontradicted as to what happene 

a during that period of time, also. The only evidence that we 

s have got in this case as to what happened during that period 

1o ' of time comes from Mr. 1-turphey. And Mr. Murphey said, you 

11 will recall, that they did nothing to change the settings on 

12 the machine that sprayed the glue and the fiber onto that 

13 ceiling; nothing was done by him or by his men to his know-

14 ledge during that period of time. 

15 Now, you can bet that if that had not been so 

16 that if something had been done during that period of time, 

11 National Cellulose would have had somebody in here to say 

1a that that's not so. But there's no evidence here to indicate 

19 that anything during that period of time was done other than 

20 what Mr. f.furphey says was done. And that was nothing, other 

21 than change some nozzles from time to time. And he said he 

22 changed the nozzles two, three times. He doesn't recall how 

23· many times they were changed, but you have the manual here, 

24 and you will find in the manual that the manual recommends 
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It 

doesn't say. You can assume, and I think we all can assume 

that it's probably 40,000 square feet. 

All right, now, if they-changed it two to three 

times, that's certainly adequate to cover this building. So 

I don't think that you can find, on the evidence in this 

case, that Weiler, during that period of time, did anything 

\"rong. 

Now, they have tried in their evidence to give 

you situations based on the experience of r~. Boyer and based 

on the experience of Mr. Giffin as to what went wrong, or 

what could possibly go wrong.- well, what went wrong in other· 

jobs and, therefore, what could possibly have gone wrong in 

this job. You heard some evidence to the effect that maybe 
. _.. . 

there was some~~inq in the qlue barrle that stopped it up, 

16 as may have happened in some other case. t4aybe the nozzle 

17 got stopped up. Maybe something else happened. Z~ybe some-

ta :body:- deliberately turned the switch, or changed the valve. 

19 I don't know that that's true, but the thing of it is you've 

20 got to decide the case on the evidence ~~at's presented. 

21 Now, they offered that to put in your mind the 

22 possibility that something else occurred other than what 

23· actually did occur; and you've got to sift through that, and 

24 you've got to remember that the evidence in this case shows 

23~ 
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these people who were working for Weiler who were out there 

spraying, who were running those machines did nothing.durinq 

that period of time oti1er than change those nozzles. And 

that's the only evidence we have. All right? 

So then, we back up a little bit further. We 

back up to the period of time when Mr. Giffin was here, the 

week when the job began. Now, what happened then? The 

evidence is uncontradicted that Mr. Giffin, National 

Cellulose's employee, set up that machine. He says he did 

it. Mr. Murphey says he did it. There's no indication that 

anybody else set it up. There is no indication that anybody 

else tampered with it at all. 

In setting up that machine, Mr •. ~iffin says 
0 ( 

that he set up the glue flow through that machine. That's 

uncontradicted. He's the one who set it up. Mr. Weiler 

didn't; Mr. Murphey didn't; Mr. Allen didn't;" nobody else did. 

So that's where it started, riqht there. 

Now, the only issue which is really in dispute 

here is whether it was set up properly, how it was set up. 

And you've got a conflict in the evidence on that, because 

Mr. Murphey says that he saw ~~. Giffin set this glue and 

23· binder machine going. And he says that the way the man tested 

24 it to find out whether it was operating properly was he squirt d 
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some out, and he felt it. He squeezed it in his hand to see 

if it felt like it was all right to him, and that•s all he 

did. ··That's what Mr. Murph~y says. Mr. Giffin, of course, 

you've heard, has a~d ·some~~ing different, something that 

perhaps went by during the trial, and it was not very--was 

not emphasized a great deal. I want to make sure you under-

stand, now. 

There's some other evidence in the case as to 

what was done. I read you some Answers to Interrogatories, 

as you recall, and told you I apOlogized for doing it, it was 

tedious. One of those Answers to Interrogatories, No-.-5 that 

I read you, National Cellulose Corporation was asked in 

writing to respond under oath to the following question: 

"State what, if anything, your representatives did to assure 

·the proper mixture of K-13 product ~nd binder sold to Weiler 

for application in the St. Christopher's field house." Now, 

that's a question that they had an opportunity to respond to, 

to consult with their lawyers with, to have their lawyers 

write, which is very often the case, and to answer under oath. 

The Chairman of the Board answered in this way: 

21 "No~'ling specifically was done for t:'"lis job. " They go on to 

22 say that all K-13 is applied with standard procedures as out-

23· lined in our application manuals. We know that is not so, 

24 because if all that K-13 on this job had been applied in 

: ... ~~·· : .... 
"#···' 
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accordance with the procedures outlined in the application 

manual, it wouldn't be coming off, it would be up there. 

National Cellulose itself says nothing 

specifically was done at this job. 

Now, Mr. Giffin comes in, and Mr. Giffin comes 

here from ~ussouri, or Colorado, or wherever it was that he 

came from, paid to come here by National Cellulose and 

testify. He comes and tells you he went through all these 

elabor.ate procedures to determine how much glue was going 

into that machine, and it all sounds qood until you analyze 

it a little bit more closely. 

Now, you recall that ,.,here I-tr. Giffin started 

was he had to determine how much fiber was coming through 

that blower machine, and he had to determine how much fiber 

wa~ coming_ through there because the amount of fiber that you 

have coming through makes a di;ference as to how much qlue 

you are qoing to have coming through the machine. The more 

fiber coming t~rough, the more glue you need. 

Now, Mr. Giffin says that he tested that machine 

first ~f all. He says he put it on medium speed. Remember 

21 that it was on the slower speed, and he moved it to medium, 

22 tested it and said he got 288 pounds of fiber coming through 

23· that machine. I'm sure you-all recall that. And that was 

24 the basis for his determination as to how much glue he needed 
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Well, you take a look at the application manual 

that's in evidence, and you take a look at the section, 

Section 2, page 6 of 18, paqes 5 and 6. Now, I'm qoinq to 

put a red clip on it for you. It talks-about the medium 

speed of the blower machine, and it says the medium speed is 

used in most K-13 applications, and it says that the average 

delivery in pounds of fiber per machine hour is 350 to 360 

pounds per hour. Now, if that machine had been operating 

properly, I assume that we would have gotten somewhere close 

to that averaqe; we wouldn't have been 70 to 80 pounds off. 

And I think the inference you can draw there is either he 

misread it, or the machine wasn't working properly, or it 

t3 fluctuated ih some way. If it fluctuated in. some way, then 

14 I assume the glue had to fluctuate. If he misread it, then · 

15 he misread it, and we got too little qlue in there. But the 

1s medium speed for their standard machine, which is what they 

17 were using in this case, puts out 350 to 360 pounds of fiber. 

1e And he says it's got 288 pounds of fiber. 

19 There's nothing in the record: there's nothing 

20 in ~le evidence to indicate that that machine was operatinq 

21 improperly. There isn't anything that fluctuates. I think 

22 the only inference we can draw is perhaps that Mr. Giffin 

23· misread that. Now, if he started with a reading that.was 

24 improper, that wasn't close to the average machine, then he 



2 

3 

4 

5 

6 

7 

8 

9 

10 

C. OVERTON LEE 
~HOPT .. .UID AJ:POPT [ RS 

MUTUAL BUILDING 
RICHMOND, VA. 23219 

234 

is bound to have come up with too little glue, because, you 

see, if it's 350 or 360 on the average, then he's got to 

have enouqh glue to take into account that extra 70 or 80 

pounds an hour that come out of the machine. 

Now, Mr. Giffin told you, also, that he sprayed 

only one area. Now, I'm sure it's some confusion to you. 

He said he sprayed only the west wall. He was able to 

determine after five years exactly where he sprayed. And 

every piece of material he put up there is fine, now. Well, 

you recall that there's a conflict in that. Mr. Graves, the 

11 general contractor on the job, says he was out there every 

12 day; and he remembers ~~. Giffin being there. And he 

1:3 remembers exactly \-there l·!r. Giffin was when he saw him. Mr. 

14 Giffin was in the middle of that building,· and he was around 

15 the area of bays 6, 7 and 8 spraying. He wasn't on the west 

16 wall. And that.'s not the only area Mr. Giffin sprayed. 

'' And, if you'll look at the pictures on bays 6, 

1e 7 and 8, you'll see that stuff's coming down; insulation is 

19 coming down in that area. And I think you coula conclude 

20 from that that perhaps Mr. Giffin did spray some up on the 

21 west wall that's staying up there, but he also sprayed some 

22 up there in certain other areas that's coming down. And 

23· ~,at's consistent with what's happening in the building. For 

24 five years, this stuff has been falling off in different placEs 

'~44 
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with no rhyme or reason in areas that had been sprayed with 

blue and brown, with areas that had been sprayed with blue 

only. There's no rhyme or reason to -it. It hasn~t come off 

the west wall yet, but we know that it's been coming off for 

five years. And who's to know or say whether it•s going to 

come off in the future. Certainly, St. Christopher's can't 

be sure of that. 

If St. Christopher's is to be.made whole again 

in this case, the only way in the world that they can be 

made whole is to take all of that stuff off--

MR. BENNETT: I'm going to object. This is not 

St. Christopher's, it's T. M. Graves versus my client. St. 

Christopher's has their judgment. 

THE COURT: f.fost certainly, that • s true. 

MR. TUCKER: All right. 

Backing up one step from St. Christopher's to 

Mr. Graves, the only way that anybody can be made whole, if 

Mr. Graves has to pay for this entire operation--and he must-

is to have the entire thing resprayed, to have all of that 

taken down and to respray it • 
.... 

Now, I have· told you that we have gotten estimat 

There is evidence in the record that we have estimates over 

a course of time from 1979 until no\~ which range anywhere fro 

$41,000.00 to $55,900.00. The most recent estimate we have i 

' 5 

.. ·, 
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$55,900.00, and that comes from National Cellulose's own 

distributor/applicator in the area, Waco, Incorporated, who 

has said, as we agreed, that in order to put up one-inch of 

this National Cellulose spray-on.,insulation properly is to 

take down everything that's up there. It's going to cost 

·I $.55,900.00. That's what lo!r. Graves has been found to be 

responsible for. We think that that's what National Cellulos 

should be responsible for. 

Now, just because Mr. Graves has been determined 

to be at fault in· this situation doesn't mean he's the only 

one. There can be more than one person at fault. Waco may 

be at fault. We're not trying Weiler today, we are trying 

National Cellulose Corporation. And I submit to you that 

National Cellulose Corporation was negligent in setting up 

this equipment by Mr. Giffin, and they left that equipment 
. . 

there. And the uncontradicted evidence is it was never 

changed during the period of time that l~. Giffin left, or 

the time that the job was completed. And what's happened 

since is evidence of the fact that it wasn't done properly. 

And, on that basis, I would ask you to return 

your verdict in favor of Mr. Graves in the amount of 

$55,900.00. 

'l'llE COURT: Counsel, let me see you at the· 

bench a second before you yo on. 

6 

·:~. ·. ~"'· ...... 
. ·• 
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(Side-bar discussion off the record.) 

THE COURT: Mrs. Applewhite, could I see you 

for a moment at the bench? 

(Side-bar discussion off the record.) 

~E COURT: Ladies and gentlemen, insulation 

6 is not an emotional issue. Unfortunately, an emotional 

7 issue has come up, and we are real sorry about that. We 

237 

a will go forward and hopefully this will not distract you from 

s what we have to decide here today. 

10 JUROR APPLEWHITE: I knew that before I come in 

11 here this morning. 

12 MR. BE~lETT: I'd like to start off just by 

13 thanking all of you for being here again, as Z-1r. Tucker has 

14 done. 

15 .·This case, as I say, is not an emotional-type 

16 case. No one was hurt. But we are talking about a con-

17 struction job. But it's important to tile people here today, 

1e National Cellulose and Mr. Graves' construction company, and 

19 it's very important to both of those parties. And we do 

20 appreciate your attention to this case. 

21 And I've never had a jury ask as many questions 

2~ as you-all asked; and it indicates to me that you really want 

23. to know what happened out there and want to understand ~'lis 

24 situation. And that is gratifying to me, because it is 
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Spray-on insulation is not as simple as it 
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3 might seem at first glance. Mr. Tucker wants you to believe 

4 that if you just set this nozzle here and set this nozzle 

5 here, you can spray forever and it'll be the same. This is 

6 just not the case, and I think you-all appreciate that. 

7 Now, it seems to me we have really got only 

a two witnesses in this case. One is this Mr. Murphey, who says 

s he knew everything that went on on that job, while Marvin 

10 Giffin was there. And the second person is Marvin Giffin. 

11 Those are the only two people who have testified here that 

12 were actually there in 1975 and have any knowledge of what 

13 went on. 

t4 Now, the Judge has qiven you an instruction 

15 on credibility of witnesses, 'and th~t's really··;ari important 

16 part of this case. I'd just like to read a portion of that· 

17 to you. And I don • t want to belabor the point, but in this 

l8 instruction, Instruction No. 4 on credibility of witnesses, 

19 in deciding who to believe, one of the things that is very 

20 important is the witness's opportunity for knowing the truth 

21 and for having observed the things about which they testify. 

22 Now, Mr. Murphey was supposedly a supervisor 

23 . on this job. And I would assume that part of his job is to 

24 know what's going on. And yet he comes in here, and he tells 

I 4.8 
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you we only sprayed blue fiber up there. And yet you know 

2 that's not true, because you can look at the pictures, and 

3 you see all this b~own· stuff. Where did that come from? 

4 And why did Mr.· Murphey not know about that? 

s Well, it's obvious that his men were doing 

6 something behind his back, if he didn't know about it. And 

7 I submit to you that this is more reasonable to assume that 

8 he did know wha.t was going on. 

9 Now, we've also got the situation that not only 

10 did they substitute some different-colored fiber made by a 

It different manufacturer, but they, in fact, substituted glue 

12 from another manufacturer. 

13 Now, I don't pretend to be able to tell you 

14 exactly why they went wrong, because we weren't there when 
. . . . 

.. .. ~ 

'' .. · ... ·- .. · . . . 
15 it went wrong; but that's not our burden in this case. Our 

16 burden is merely to show that !-iarvin Giffin came in, and what 

17 ~~rvin Giffin did was proper. And. we have done that. 

18 Now, it's important how you set up these machines~ 

19 Mr. Giffin has told you essentially what he did there that 

20 day. And he sets up the fiber machine, and ~"!9 started it up. 

21 And he weighed out the bags. And, after an hour, he deter-

22 mined that he had 238 pounds of fiber per hour blowing out 

23• of that machine. Now, he wrote that down at the time, and 

24 he submitted a report, which is in evidence, to National 

249 
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Cellulose Corporation. It's Defendant's Exhibit No. 2. 

And, if you read this, it's not a great copy, 

but you can see the readings down here at the bottom. If 

240 

y~~ read the language that he wrote, Mr. Giffin is not an 

author~ ·.and he's not a highly educated man; but he does know 

I-

I 
I 

6 

7 

one thing in his life, and that is how you spray on insulatiol 

properly. And this is the only evidence in this case that 

8 comes from 1975 as to how those machines were set.up. I 
I 

I 
9 Now, I don't believe that Mr •. Giffin was 

I 

10 anticipating a lawsuit after he was here in Richmond and 

11 wrote his report, which was rec~ived·by National Cellulose 

12 on June 25, 1975, stamped right on there. I don't think he 

13 was thinking about a lawsuit. I don't think he was thinking 

14 about testifying. 

15 Now, ·this is. where he set the machines when he 

1s was in Richmond. He was here trying to train these men; ·but 

11 it wasn't their first experience with National Cellulose 

1e product. Weiler Insulation Company had been doinq this type 

19 of work since 1973. fou've heard testimony that various 

20 applicators went to various training sessions and that 

21 Clankey Allen, who is the foreman on this job, had been doinq 

22 it for a ·number of years and knew what he was doing. 

23· Now, why is it that we don't hear from Clankey 

24 Allen today about the fact that he didn't chanqe the machines 
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We've only heard from Bill Murphey. 
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That's rather curious, 

when Mr. Murphey is the guy that comes in in the morning, 

checks out, makes sure everybody is there and they are blowinql 

4 up some stuff. And then he comes back in the afternoon to 
. ''f 

s make sure that nobody 1 s left during the day. And that is 

6 . essentially his role, as I can see it, from his testimony. 

7 It's awfully difficult for me to believe that 

8 Mr. Murphey ·really knows what Mr. Giffin did when he didn't 

9 even bother to stay the entire time Mr. Giffin was there. 

10 If Mr. Murphey was really interested in this application 

11 process, I would think that he would stay when the repre-

12 sentative from National Cellulose was there to learn whatever 

it was that 14r. Giffin had to teach. But he didn't do that. 

14 MR. TUCKER: I'm sorry to interrupt, and I 

15 apologize to the Court and to everybody, but I don't think 

16 
it's proper for counsel to state his own personal beliefs as 

17 
to the evidence in the case. 

18 
THE COURT: Well, it's a fine line, Mr. Tucker. 

19 
What counsel is sayinq is this is what the evidence shows 

20 
rather than what he himself concludes. 

2l 
MR. BENNETT: Right. 

22 
But it is important for you to realize that 

23• 
Mr. Giffin's function here in Richmond was to train these 

24 
people: and that's exactly what he was doing for the people 

• •. -·~ .... :~ .. 
· ...... 
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I who were really going to be in charge, the two applicators 

I and the man on the truck. 
I 

Mr. Murphey did not bother to stay. He stayed 

for about an hour the first day, then he came back the second 

day at the end of the job. 

Now, if Mr. Murphey knows everything Mr. Giffin 

did while he was in ·Richmond, then he's got some qift that 

I don't know about and I wish I had, because he cannot know 

what went on when he wasn't there. And he admits that he 

wasn't there very much. That's also indicated by the fact 

that he didn't know that this brown fiber was blown up. All 

of these things should lead you to conclude that Mr. Murphey, 

·while I don't think he's trying to deceive you, is not in a 

position to tell you what went on. The only person in that 

position to tell you that is Marvin Giffin. 

Now, let's talk about Marvin for a minute, 

because he is an important witness. You've qot to decide 

whether he's the type of man who's qoing to come in here 

and try to deceive you about what he did. He no longer 

works for National Cellulose, but he's still in the spray-on 

insulation business. And we brought him here from Missouri 

to testify. 

And I would submit to you he's the type of man 

who is a simple, straightforward man and does not have the 

·- .o:~i-.. 
-... ·· .... 
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2 He tried to explain where on those pictures he 

3 sprayed, and he may not have done a qood job of answering 

4. Mr. Tucker's questions, because he didn •.t. really understand 

5 Mr. Tucker's questions,W1at he was asking. But, i~ you con-

s elude that generally he is a believeable person, .there is 

7 no other decision you can make in this case. 

a Now, the only way that, under the Court's 

s instructions, that Mr. Graves--and I say aMr. Graves," and 

10 Mr. Tucker said "Mr. Graves." But let's not forget we're 

11 talking about T. M. Graves Construction Company, Inc., which 

12 is a corporation, and who was the general_ contractor for 

13 this half-million-dollar job. 

t4 The only way that Graves Construction can recover 

1s -is for you to conclude that Marvin Giffin set the machines 

1s wrong, and they. stayed ~hat way the entire job, and that.•s 

t7 what caused the whole problem. 

1e Now, we've shown you various possibilities as 

19 to how you can go wrong in this procedure. I'm not telling 

20 you any one of these happened, because we don' t know. We 

2 1 weren' t there. But there are nwnerous possibilities as to 

22 how you get too little glue up there. And I think we went 

23 through them fairly quickly with Mr. Giffin, but I'd like 

24 to remind you of it. 
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Obviously, you can change the blowing machine 

that blows up fiber. If you speed that machine up, you'll 

get too much fiber. If you don't change the glue setting, 
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then you're going to have too much fiber and too little glue. 

That's obvious that could have happened. We donJ_t know. But 

Mr. Murphey does not know, because he didn't even know that 

they chanqed color fibers. 

•·.·: 

8 

9 

A second possibility which I think is a likeliho d 

in this case is that you mix too much water in with your glueJ 

tO Let's not forget that the glue comes in a concentrated state, 

t 1 and it has to be mixed, 3.5 parts water to one part glue. 

12 And the way the man on the job does that is he qets a 55-gall n 

13 drum, he puts in 12 gallons of glue and fills it up. It gives 

14 him a proper mixture. 

15 Now, what do you think might happen if you start 

16 to run low on glue? Well, it's certainly a possibility that 

17 they started to cut this glue. "Bey, we're running out of 

16 glue. We got to stretch it. We know that even if we cut 

t9 it with a little more water, that stuff's going to stick up 

20 there, and it won't hurt anything.• That's a possibility. 

21 We don't know that ~~at happened, but that's certainly 

22 possible. 

Third possibility: The jets on your nozzle qet 

24 clogged up. Now, we know that that happened on this job. 
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And Mr. Murphey says that his men changed them a few times. 

If you're not careful in this process, your qlue will cause 

you problems. 

And we can train these men, and we can lead a 

horse to water, but we cannot make them drink. If they don't 

~ant to listen to us, that's not our fault, that's their 

problem, Weiler Insulation Company. 

Now, let's go through the glue as it comes from · 

the drum and gets up to the nozzle. The first point of entry 

is the hose from the pump into this barrel that's mixed up 

with glue and water. At the end of that hose, there's a 

filter. Now, things on a construction job are generally 
I 

fairly dusty and dirty. And dust and dirt and other particle, 

get into this mixture, and that's why we have a filter on 

the end of. that. hose that sucks .llP .. the 9'~ue. If the man on 

the truck is not careful and checks that filter periodically 

to make sure that that do.esn' t get clogged up, that can cause 

a decrease in pressure at the end of the line. 

Second point: fou get into the machine that's 

pumping the glue. It pumps ~e glue from the machine up to 

a nozzle. At the nozzle, there's a second filter that can 

also get clogged up. It qoes through that filter, then it 

gets to a point where it's being measured by the pressure 

gauge, which was set at 80 when Mr. Giffin was there. That 
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pressure gauge can be adjusted by a little nozzle valve right 

there on the nozzle where the man is spraying. The only 

person who would know whether or not he changed that would 

be tile actual person who was spraying, either Mr •. /Ulen or 

Mr. Coppage. No testimony from them. 

I would submit to you that that could have been 

changed, and that's up to the applicator. If the pressure 

drops, you're not going to get enough glue coming out, and 

you're going to get an improper mixture. 

Now, we've also got this matter of the Fuller 

glue that was substituted. Mr. Murphey, I believe, said 

they bought two 55-gallon drums. Well, if you go through 

all the math, two 55-gallon drums is a lot of adhesive and 

will go a long way. I haven't calculated actually how much 

of that would qo on this job, but it's a substantial portion 

of it. 

Now, we don't know what happens when you sub-

18 stitute another manufacturer's glue. We sell a qlue, and 

19 we have tested that over the years, and we know that it works. 

2 0 We don't know what happens if you start substituting thinqs, 

21 but that's certainly a change that we know happened in this 

22 job. And we don't know what the effect was. 

23· Now, when you get right down to the bottom line 

24 of this case--and Mr. Tucker has done a nice job of trying .to 

256 
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put National Cellulose in the spotlight, because we are the 

2 only defendant left. And it • s too bad that Weiler Insulation 

3 has gone bankrupt the day ~fore this trial started. But 

4 they are obviously the people who are responsible for the 

s condition out there. And I think that's as obvious as any-

6 thing in the world. 

7 Now, they are the contractor. They bear the 

8 responsibility for getting the material up there. Yes, we 

9 provided technical advice. Yes, we provided training, because 

10 we want them to do a good job. But, as I said before, you 

.f.1 can lead a horse··to water but you cannot make him drink. 

12 Now, this is a business proposition; and there 

, 3 is nothing emotional about it. But it makes me a little 

14 

15 

16 

17 

angry that all of a sudden, we are the only people left in 

'.this case, and ~~.are sor~. 6f· ~e; tail-end d~fendan"t';·.· and .. 

everybody is trying to point to us, because, obviously, 

Weiler Insulation Company is not worth much when they are 

18 bankrupt. That case has not been decided. It's stayed by 

19 the fact that he filed bankruptcy yesterday, or the day 

20 before yesterday. And that will have to be decided later. 

21 And I think the outcome of that case is obvious. 

22 Now, I'm going to sit down, now. And I probably 

23 have not said a lot of the things that I thought of at 

24 6 o'clock this morning when my eyes bugged open. And it's 

257 
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the most difficult time of the case for a defense lawyer, 

because Mr. Tucker gets to get up and say some things that 
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3 I probably would disagree with. I assume I would. But, if 

4 you see me over there squirming, you'll know that I want to 

5 get up and say something else. But, under our system, I 

6 don't have another shot1 and there's nothing in the world 

7 that's harder for a trial lawyer than to be told to sit down 

8 and shut up. But I'm going to do that. Thank you. 

9 JUROR APPLE\~ITE: He can finish his argument, 

10 because it's not going to--

·" THE COURT: He 1 s not doing it in account ·of 

12 you. He feels like he's said all he thinks he needs to say. 

13 Thank you for your consideration, though. 

14 Mr. Tuckerl 

15 MR. TUCKER:· fes, sir. I'm going to sit down 

1s and shut ,up in a minute, .also. I just have a few things 

17 that I want to point out to you. The first thinq is I want 

te to take out the red herrings in the case. The red herrings 

19 are the blue insulation and the brown insulation. That's a 

20 ploy to qet you to think that Weiler's at fault. 

21 Now, the reason this stuff's falling down is 

22 because there's not enough glue in it. It doesn't make any 

23 difference whether it's brown, whether it's blue, whether 

24 it's green, whether it's pur~le, or whatever. Whatever was 



2 

3 

4 

5 

6 

7 

8 

9 

10 

1-1 

12 

13 

14 

15 

16 

1? 

t8 

19 

20 

21 

22 

23 

24 

C. OVERTON LEE 
~HOATHA~C A£P~q1[A~ 

MUTUAL BUILDING 
RICI-IMONO, VA. 23219 

put up there didn't have enough glue. 

Mr. cox said he examined the samples, and the 
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samples you'll see here and are qoinq to ·take back into the 

jury room,·he said all of them don•t.have enough qlue, 

that's why they are down. fou'll see some of them are brown1 

some of them are blue. T.hat's a red herring. 

Second red herring he's trying to qet you to 

focus on is that this "stuff is coming down in some way 

because there is not National Cellulose glue in some portions 

C?f it, that this man bouqht some other kind of qlue. Well, 

somebody testified, I believe, that it's possible, it's 

possible to put another· kind of glue with Nati~nal Cellulose 

fiber and to make, it stick, if you got enough glue in it. I 

don't care what kind of glue it is, it'.ll stick as lonq as 

it's not incompatible. ·And National Cellulose had the oppor-

tunity to examine these elements to determine whether they 

were incompatible or not1 and they didn't do it. And the 

reason they didn't do it, I subMit to you, is because they 

are afraid of what they'd find. The reason tha·t this stuff 

.came down is because it does not have enough qlue, not any 

of these other reasons Mr. Bennett is trying to make you 

believe happened. 

Now, he's also pointed out to you, just as I 

told you, there are other possibilities as to why this might 

259 
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have come down. But you can bet your bottom dollar that if 

any ·of those possibilities had been actual fact, there would 

have been somebody on this stand from National Cellulose to 

tell you exac~ what happened. And they are raising red 

herrings there, too. 
• 

fou don't have to believe Mr. Giffin. Mr. 

Murphey's testimony is in direct contradiction as to what 

he did. National Cellulose's own Answers, sworn Answers, 

signed by their Chairman of the Board, in contradiction of 

it. But you can take his testimony, and you can believe it, 

and you can still find for us on the basis of what I told 

you before as to what fiber rate ought to be coming out of 
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13 here. And you also can look at this manual. And I'd challen e 

14 any one of you to look at this manual and find in there the 

15 proper procedure for setting out the amount of glue. And you 

1s can look· at the manua~. The manual says--

17 MR. BENNETT: Judge, I'm going to have to 

Ta interrupt here. He's goinq 1D refer to the parts of the manua ' 

t9 that he did not refer to in the openinq argument, and I have 

20 no chance to get up and explain that. I think it's improper. 

21 THE COURT: I understood the only part of the 

22 manual were those pages marked with a clip. And I told the 

23 jury not to bother about reading the manual. I'm not going 

24 to let you go into something on rebuttal that was not brought 
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up on direct. 
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Objection sustained. 

MR. TUCKER: -All riqht. 

Well, as I understand it, four Honor, the entire 

manual is in evidence. I' 11 not refer to it. · i~ 

THE COURT: Do you both understand that? 

MR. TUCKER: fes, sir; it was offered by ~x. 

Bennett and accepted, the entire manual. 

THE COURT: All right, sir. 

MR. TUCKER: At any rate, look at the provisions 

in there, if you can, to find out how much glue is in there, 

and see what you can find. I'm not qoinq to arque it, as 

I • ve not been permitted to do. But I am permitted to tell 

you to look at the flow average I've pointed out to you 

before as to what the recommended--or what the average flow 

of fiber is for the medium setting on this machine. And 

you will see that it's 360 to 370--350 to 360, and that•s 

60 to 70 pounds in excess of what Mr. Giffin found. And I 

think if you really consider this, and you really focus on. 

who is responsible for this, you'll find that National 

Cellulose has some responsibility in setting up this machine. 

And it's really not all Weiler's fault, as they would have 

you believe. 

Now, just because Weiler might have some 

responsibility doesn't relieve National Cellulose if they are 

-~:,, ..... _ 
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neqliqent, also. And I think, on the evidence that we've 

got here, you can find, and you will find, that National 
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Cellulose was negliqent in setting this up and causing what 

happened out there. 

I thank you for your attention. 

THE COURT: Ladies and qentlemen, that is the 

7 case. T.he matter is now in your hands. fou,will have the 

a written instructions of the Court, as well as all of the 

9 exhibits, with you in the jury room. !ou will also have,~on 

10 this yellow paper, I've written out in the simplest possible 

·11 for.m two verdicts. The order of these verdicts has no 

12 meaning, because when you put two things in a row, you've 

13 got to put something first and something second. But it 

14 doesn't indicate about how I feel. I reverse these every 

15 case and turn it around • 

. J6 The .~wo I've ~itten out, and I want you .to 

17 copy one of these two onto a yellow pad in there, the foreman 

te of the jury, and to sign that verdict. The two verdicts are 

19 "We, the jury, find for the defendant," siqhed by the fore-

20 person. · The other one is, "We find for the plaintiff and 

21 fix damages at--" blank dollars, signed by the foreman. One 

22 of those should be written down onto another piece of paper 

23 by the foreman of the jury and then brought back in and 

24 dated, please, if you would. 

.;:::.':.;.,. 
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Also, the first order of business will be for 

you to select one from your number to serve as what we used 

to call foreman, we now call foreperson of the jury. But 

whatever it is, it's whoever is qoinq to help control the 

traffic and the flow of conversation, to keep order. The 

person who serves as foreman has no superior vote or position 

in the jury. fou're all equal on the jury. Each of you have 

the same rights, the same votes. But this is required so 

that someone will be responsible to speak for the jury and 

to sign the verdict. So select one from your number to serve 

in that capacity. 

And the court will now stand in recess waiting 

13 for the jury to return. Once aqain, please rise while the 

14 jury goes out. 
•, 

15 (The jury retired from the courtroom 

.Js at 9:50a.m. to·deliberate.) 

17 (The jury returned to the courtroom 

18 at 10:56 with a written question, and the 

19 following discussion occurred out of the 

20 presence of the jury:) 

21 THE COURT: The question is: "If we agree 

22 with Mr. Graves, that National Cellulose is responsible, do 

23 we find for the plaintiff and set the amount we feel that 

24 National Cellulose has to pay?• 263 

.:: I• ~ 
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'!'hat•s an unlegalistic way of asking the very 

si~ple question. The answer to it, of course, is yes. But 

I think the way the question is written that a yes an~w~r· 

is misleading. 

I balieve that the thing for me to do is to 

probably re-read and refer them to the last instruction, 

Instruction No. 10, of· the Court, which tells them under what 

circumstances they find for the plaintiff and under t-that 

9 circu::1stances they find for the defendant. I don't know of 

to anything else to do. Or I could just say it. 

·1·1 What do you-all think about the question? 

12 Answering questions of the jury is a very tricky business. 

13 itR. TUCKER: I think, Your Honor, what they're 

t4 asking for is covered by Instruction No. a. 

15 
. .. 

TliE COURT: Well, it's· certainly covered by 10. 

ts If 10 is the finding instruction, that's the one that tells 

17 them specifically and answers the question. I don't have 10 

te in front of me, but I know what it says, you shall find for 

19 the plaintiff if you find that the defendant was negligent, 

20 and if that negligence was the proximate cause of the damages 

21 You shall find for ~~e uefendant if you find that plaintiff 

22 has not proved negligence and has not proved proximate cause. 

23 t'lR. TUCKER: ~.Vhat they are assuming is that they 

24 find for the plaintiff, and then they want to,Jknow--as I 

264 
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understand it, they want to further r~ow whether they set 
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the amount that he's got--that National Cellulose is liable 

for. 
.' 

Instruction ·No. 10 doesn't cover that, that 

just-says you find them liable if you find them negligent, 

and that the negligence was the proximate cause. 

THE COURT: Joe,_qet the original of the 

instructions from ~le jury and let me have them, please. Mr. 

Bennett? 

MR. BENNETT: ~udge, I would prefer that you 

re-read the instructions and not_· simply answer that· - question. 

TO answer that· question yes implies that that's the way they 

should find. 

t·lR. TUCKER: It appears that 8 and 9 are the 
.... . ... 

two damage instructions. 

THE COURT: Bring the jury in. 

(The jury returned to the courtroom.) 

Tlm COURT: iou-all don't have to sit down, you 

can recain standing. I· think the most I could probably do 

ti1at would not be violating some of ~~e rules would be to 

re-read to you some of the instructions of the Court. And, 

22 if this doesn • t clarify it, then perhaps I' 11 try to do some 

23 more. I'm going to read from several instructions of the 

24 Court. 265 
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If you believe from the greater weight of the 

2 evidence that Mr. Giff~in, the employee of Na tionc;1l Cellulose, 

3 failed to use reasonable care·in setting up the equipment 

4 used in the application process, th~n National Cellulose was 

5 negligent. Reasonable care, or ordinary care, is the care a 

6 reasonable person would have used under the circumstances of 

7 this case. fou ·shall find for the plaintiff, Graves Con-

e struction Company, if the plaintiff has proven that the 

s defendant, National Cellulose, was negligent, and if that 

1o negligence, if any, was a proximate cause of the plaintiff's 

1-1 damages. !ou shall find your verdict·for the defendant, 

12 National Cellulose, if the plaintiff fails to prove that 

13 Cellulose was negligent, or fails to prove that such negli-

t4 gence was a proximate cause of the failure of the insulation 

1s or fails to prove that such negligence was a cause of the 

ts damage to the insulation. 

17 And then, Instruction No. 8, if you find your 

te verdict for the plaintiff, in this case, Graves Construction 

19 Company, then, in assessing the damages that Graves would be 

20 entitled to from National Cellulose, you take into consider-

21 ation the reasonable cost to Graves of correcting the damages. 

22 And I hope that that clarifies what you are 

23 asking. The reason I don't just answer your question in some 

24 simple way is that you use words in here that have different 
266 
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legal meanings than my instructions, and I have a hesitancy 

to use the word "responsibility." And that's not part of my 

instruction languaqe. ,I don~t believe I can amplify on that 

a great deal more. I have given you in these instructions 

the def-nitions of what constitutes negligence. This is a 

failure to use reasonable care, and I've defined what 

reasonable care is. I've also told you that it has to be not 

only negligence but that the negligence must also be found by 

you to be a cause, a proximate cause of ~~e damages. And if 

you were to conclude that that was so, you obviously would 

then find damaqes in favor of Graves against National 

Cellulose and fix the amount. If you were to find that that 

was not so, that the negligence had· not been proven, or 

proximate cause had not been proven, then you would find your 

verdict in favor of the defendant. fou would not find any 

money owed fro~ National Cellulose to Graves Construction 

Company. 

Does that help at all? 

JUROR ADAMS: fes, sir. 

JUROR APPLEWHITE: ~es, thank you very much. 

(The jury retired at 10:56 a.m., and 

returned to ~1e courtroom at 11:00 a.m., when 

the following occurred:) 

THE COURT: Ladies and qentlemen, have you agree 
267 
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upon a verdict? Ms. Brown, would you hand it to the bailiff, 

please, ma'am? 

"We, the jury, find for plaintiff and fix 

damaqes at $45, ooo,. 00." .Signed. Terry L. Brown, foreperson. 

Ladies and gentlemen of the jury, is that your 

verdict? 

Any motions before the jury is discharged? 

MR. BENliETT: fes, Your lienor. I'd like to ask 

the jury be polled. 

THE COURT: Ladies and gentlemen, this is a 

1-
1 legitimate request that you be polled individually to ascertai 

12 if you each agree that this is your verdict. And, simply, 

t3 that is the question. I'm just going to call your name. 

t4 Answer yes or no. 

t5 Ms. Adams, is this your verdict? 

16 JUROR ADAr.!S: Yes. 

'!HE COURT: Ms. Calder? 

f8 JUROR CALDER: res. 

19 THE COURT: Mr. Brackett? 

20 JUROR BRACKETT: fes. 

21 THE COURT : Mr. Byrd ? 

22 JUROR BfRD: fes. 

23 TilE COURT: Ms • Applewhite? 

24 JUROR APPLE\'lliiTE: fes. 
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THE COURT: Ms. Brown? 

JUROR BROWN: 'les. 

THE COURT : Ms. Brooks? 

JUROR BROOKS: Yes. 

THE COURT: Any further motions before the 

jury is discharged? 

MR. BENNETT: No. 

259 

THE COURT: Ladies and gentlemen, thank you very 

much for your service in the court. Sorry about your problem, 

Mrs. Applewhite. I know you got to face that, and I'm glad 

you stayed to finish the case with us. 

JUROR APPLEWHITE: ~-Jell, I knel-l it before I 

came in. 

THE COURT? Yes. So I'm glad it wasn'~--it put 

me in a pinch. I didn't know what to do. I wanted to stop 

the case, but I couldn't afford to sit here and not tell you. 

I'm glad it wasn't any worse than it might have been. Our 

wishes for you and your family in this situation. 

I want you-all to leave here knowing that I 

meant everything I told you yesterday morninq. fou can go 

out of here with a feeling of accomplishment and pride in 

22 having served your community. Without the services of people 

23 like you, we cannot run ~~is system. If anybody talks about 

24 what the system is down here, you tell them you know all abou 
'69 
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it because you have been part of it. It's not some mystery 

that goes on behind closed doors. It's something ~~at happen 

out in the open, and you jurors have the decisions to make. 

~ou-all have a real nice week; and, if I don't 

see you before, have a nice Thanksgiving. 

JUROR APPLmmiTE: rour Honor, you introduced 

the clerk, and you introduced the stenographer--

THE COURT: And I didn't introduce myself. 

Well, that's because you-all were late. I open the court at 

10 o'clock, and you~all hadn't qotten up here yet. When 

court.is 9pened, my bailiff qoes through a biq spiel. I 

12 always come in with a big fanfare. And he tells everybody 

t3 to rise while the Honorable Willard I Walker--and you'd have 

' 4 stood. But you-all weren't here. I forgot that you weren't 

15 here. It isn't too important what my name is, just my 

16 function. Thank you all very much. 

17 JUROR APPLEWHITE: Thank you. 

ta THE COURT: Drop your badqes off downstairs~ 

19 (The jury retired from the courtroom.) 

20 THE COURT: Any motions? 

2l MR. BENNETT: Yes, sir, Your Honor. 

22 THE COURT: Mr. Bennett? 

23 MR. BENNETT: Judge, on behalf of National 

24 Cellulose, obviously, I would move the Court to set aside thi 
270 
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verdict as contrary to the law and evidence. \ihere to start? 

TI-lE COURT: At the beginning. 

MR. BENNETT: fes, sir. 

Primary negligence has never been shown in this 

case, and it's just--it's plain as day that the jury did what 

you did not expect them to do. But the·have done it, now, 

and we've got to face this question. 

Again, I would reiterate what I said at the 

initial motion to strike. There's only evidence in this 

case that Marvin Giffin set the job up, and he set it up as 

he ~aid he did. and that that's in accordance with the way 

he was supposed to do it. 

And, there's no evidence to contradict that. 

Mr. Murphey, his testimony really has no value to this jury. 

He said some things that Marvin did, but how could they 

possibly conclude, on the basis of his testimony, that that's 

... 
17 what led to the entire problem? It's just--it had to be 

te speculation. ·I 
t9 And I know that they wanted to come to the 

2o result that it fell off, and somebody had to pay; but that's 

21 the whole problem. They don't have anywhere in between to 

22 supply them the basis to reach that decision. What is 

23 missing in this case is certain testimony to allow the jury 

24 to reach a conclusion that what he did was wrong and that 
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what that ~~ong. was caused the entire problem. 

2G2 

Now, if ~~ey wanted to prove that, they could 

have gotten someone who was expert in the field of applying 

insulation, and they could have come in here and said if he 
~ '11 

did this, then that was:·.negliqent, or that was wrong, and 

that that's what caused the low glue-to-fiber ratio through-

out the whole job. 

We have got the problem of the amount of the 

verdict alone. It bears no relationship to the evidence. 

This is not a personal injury case. You can't just set an 
. . 

'' amount arid say that sounds pretty good. The only evidence 

12 on damages that I know of is the $57,900.00 estimate. I 

13 think there was one for $54,700.00 using a different material. 

14 Then there's one for $40,000.00. And these are different 

15 periods of time. But those estfmates are all for breaking 

ts down the entire insulation that's up there and respraying 

1·7 it with another inch layer of spray-on ·.insulation. There is 

18 no evidence in this case by which the jury can conclude, one, 

19 that all of it is defective, no evidence of that. The only 

20 evidence that I recall hearing was to the effect that I think 

21 that·~~ •. :NeWilBn said 40 to 50 percent of it has fallen off. 

22 And, of course, they have no way of knowing whether the rest 

23 will fall off. 

24 But, on that basis, on the statute of limitation 
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basis, on the basis that_the Court allowe~ them to go beyond 

the scope of the pleadings, it's just she~r speculation to 

-~ay that what Marvin Giffin did led to the entire problem. 

Now, I think what they may have don~is not 

that l~rvin might not have trained these men adequately, 

and that he left the job with some inexperienced men, an~ 

that's how they qot into trouble but, as.the Court tried to 

instruct them, there was no evidence of that. There was no 

allegation of that. 

Judge, I really feel that you're compelled to 

set this verdict aside, because it's just unconscionable to 

nave us defend a case and not have anyone come in and say we 

did something wrong and th~n allow the jury to find against 

us. It's just--it's· shocking to me, and I think it's 

shocking to you. 

THE COURT: l.Jr. Tucker? 

., 

I 
I 

MR. TUCKER: If rour Honor please, I submit that 

primary negligence.was shown in the case. There was some 

evidence of it which the jury could have taken. 

Mr. Murphey, as I told the jury, testified that 

he came in, that Mr. Giffin came in, and all he did was to 

feel this stuff to find out whether it was correct. Mr~ 

Giffin came in and contradicted that. National Cellulose 

said nothinq in particular was done on the job, so you had a 
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conflict as to really w~at was dona on the job. 

As to what should have been done on the job, 

the manual which they introduced into evidence, the entire 

manual was in evidence, submitted to the jury. And I was 
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about to argu.e to the jury but did not have the opportunity 

to. With that manual in evidence, they can certainly qo to 

it and attempt to deternine what are the proper procedures 

for finding how to go about settting the glue on the machine. I 
And I defy anybody to find it in this hook. 

-- ~-:: .; 
On page 16 of Section 2 of this book, under the 

1 1 
chart that we talked about that Mr. Giffin relied. on, it 

12 
says, "The complete description of how to establish flow 

13 
rates and compute nozzle pressure are~included in this manual 

14 
in product information data, Section 5." 

~ 

15 . --- " ~ -

Well, you go to product information data, Sectio 
-· 

16 
.·, 5, and this is what you come up with, some strange graph that 

17 
is in there for the p~rpose of showing people, or showing 

18 these applicators how they go about computing how many bags 

19 of glue they will need, or how many bags of fiber they'll 

20 
,_ •• : t~~ 

need for a particular job. And l~Ir. Giffin said he set it up 

21 in a particular way, that•s true. But this manual, which 

22 they say is the proper way to do it, doesn't indicate in it, 

23 in the manual, that that's the way it is. 

24 On another page in the manual, it indicates 



2 

3 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

C. OVERTON LEE 
5)10RT•u .. o ~£PORTERS 

MUTUAL BUILDING 
RICHMOND. VA. 232t9 

to this psi reading that ~~. Giffin is supposed to have 

2GS 

taken, you are supposed to add 20 to 25 pounds. In another 

area of the manual here, it says this machine is supposed 

to come tlp with, at this particular setting, as I told the 

jury, fiber flow ratings of much in ·::!xcess of what r-1r. Giffin 

said he got. 

So, I think that they could take t~1at testimony 

and certainly conclude that ~~. Giffin did not set this 

:\tr. Murphey, '•rho vlas the only witness provided by anybody to 

3ay, in contradiction of Mr. Giffin, how this job was set 

U? and t.o.~hat 1la.ppened after it. And .:-tr. ;·lur~)hey said that the 

job ,,.,as set up by Mr. Giffin, .no contradiction about that. 

But he said, also, that the only thing that '.-ras done was Hr. 

Giffin Eelt the stuff as it came out, and that was it. 

So r think they have plenty of evidence on which 

to (..:onclude something was done \vrong here. And t!1e only 

·~vidence · . .,.e 've got of ,.,hat ha'9pened thereafter is from :'·tr. 

They introduced no evidence whatsoever on that 

I 

I 
point • And nr. rturphey said '"e di<l it just like Ilr. Giff~ 

.__ ______ _ 
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told us to. J1.nd the·n, to get to the point of it falling 

down, and the reason it's falling do~n is because there's no 

glue. And the inescapable conclusion is that somebody did 

something in ti1e very beginning that was ~~ong. And that 

wrong was \-lhat ~-ir. Giffin did. And there's plenty of evidenc 

on which to base a verdict. 

As far as damages go, we don't have to prove 

damages with any rnatheraatical precision. He established a 

range of est~uates from 41,000 to approximately 56,000. l~d 

the jury took that range, and they awarded what they·thought 

was appropriate to give us. I don't think they had to pick 

a particu~ar estimate. If ti1at were true, we'd have to prove 

t.~e estimate, or Jr1athematic precision. You instructed them 

all .I had to 9o ;was. prov~ it with reas~11:able . ~ertainty. .I 
....... 

think I certainly did that. 1 don't believe it's any basis 

for setting it aside. 

The statute of limitations argument hasn't 

changed a bit. I don•·t have anything else to say about that. 

rm. BENNETT: Judge, just briefly in rebuttal, 

you focused on the issue, but this is not--if we went through 

and tried to explain everything in this manual, we would he 

here for several weeks. Obviou$ly, it's very complicated. It 

does tell them in there hovl you set your glue flo\~, and it's 

on tho one paye wa referred them to, 6 of 8, that tells ~1em 
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what pressure you need, how many.gpm per jet, qalaons per 

minute, per jet, of glue that you need to have coming out. 

And this is not the type of matter that a lay jury can 
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decide unless they are aided by expert testimony. And there ., 
is no expert testimony in this case that Mr. Giffin did any-

thing that caused the eventual condition that they had. It 

is totally a bootstrapping argument to say this is what we 

ended up with, therefore, you must have set it up wrong in 

the beginning. There is nothing that they can make a 

connection with, and they've qot to have expert testimony. 

And they just don't have lt. And that was the whole point 

of limiting Mr. Cox, because Mr. Cox was not an expert in 

the field of how you get it up there. 

It's just inconceiveable that this jury verdict 

can stand under the evidence that ~e have. 

~is .analysis-and l ''think i·t' s true---that consider.inq .. ·a-

qption .to set .aside . the verdict, the .court is., : .. in.~actuality, 

,J:.econsiderinq the aotion to strike? 4fbat -i• -the view .of _·the 

ev.idence that the Court must take, at this point, not only, 

pf course, lookinq into the evidence in the, -light most 

favorable to. the plaintiff, which would naturally be true .. on 

..a--motion to strike, but also the evidence that I'm lookinq 

vet, .at this point in time, is the evidence of the plaintiff, 

· .... : . 
.. :·;,~ .-_; .... 
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-~-ch ·concluded'·witli ... the closing of·the ·plaintiff's case. 
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....Gelieve .. that is the ·correct··analysis of the law· on -a ·.motion 

.to .. -set aside. ·· 

•Wuu:e:::tllEe...,ca.a.es -~n ,Mhich the .Court, . the ·.Supreme 

Court ·has ··>Said -that the. court is allowed to take into account 

tbe defendant•s·evidence·at the conclusion of all the evidenc 

am~.,-aqaift-,-on-..a""·mot.ion . .to set .aside where the defendant's. 

~vidence is ·uncontradictory and adds to the case and enhances 

the defendant • s position on the motion to strike. ~J3ut .. I 

con't believe that the Court-~I think that if I should bav~ 

~stricken the evidence at the close of the plaintiff's case, 

~ would have done so on the evidence presented; I would not 

nave done so on evidence that came in later. -:·That, I believe 

La the correct analysis. I don't know whether you think 

there's some law to the contrary. If you do, let me know. 
. . 
But I think ~at's wh~re the matter stands. ~And I feel that 

x~should .have ·stricken the evidence at the close of the 

And this verdict will be set aside for the 

following reasons : · Number one, on the question of the 

allegations contained in Paragraph 9-A of the Amended Third-

Party Motion for Judgment of Graves, I am of the opinion, 

and I was always of the opinion--and I did not throw the 

plaintiff out of the case, at that point--that it's a 
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tremendous strain to put.thi~ issue to the jury in this case 

on the basis of a negligent setting up of equipment on an 

allegation that talks about negliqent application, negligent 

- applying of the- material to the cei-ling .... 

Quite coincidentally, the third-party plaintiff 

at no time asked the Court to allow it to further amend. It 

7 was not precluded from doing so as late as the pretrial 

8 conference on November 3 when we took the matter up. The 

9 plaintiff opted not to do it. I don't know what the legal 

10 effect of it is. I can tell you this: If the plaintiff 

1 1 had opted to ask the Court for leave to amend, at that 

12 point, it would have been denied. In any event, it would 

13 not have related back to the original filing the Amended 

14 · Third-Party Motion for Judgment. 

15 I believe under the evidence-of the case and 

16 the stipulations that are in the Court file that the statute 

17 of limitations would have expired had this claim been 

. 18 asserted for the first time on NOVember 3 or November 4 or 

19 November 6 of 1980. I think that would have been true 

20 certainly as to the five-year statute that we have been 

21 discussing. 

22 I'm not·going to change my ruling with respect 

23 to the running of the five-year statute of limitations from 

24 the completion of the project. I think that is the correct 

279 
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law as stated in King,···the V.M.I. case, and also in the 
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case of Marcellus Wright and the Federal Reserve Board. Nor 

am I going to reverse my ruling, although I have some very 

uneasy feelings about it that, based on the statute of 

limitations as to the plaintiff's claim, particularly as to 

9-A, on the indemnity concept, that is, the statute had not 

even run as of now, in that respect. I'm not goinq to say 

that the statute of limitations expired on actions of this 

nature, unless the statute of limitations that we are going 

to be talking about is the one dealing with no action may 

be brought more than five years after the making of the 

approval. Five years from what date? From the rendering 

of services--which I conclude, along with the cases.that 

have been cited to me--the completion of the project, in 

acceptance thereof. 

Now, going into:. the evidence of the case, .it 

seems to me that at the close of the plaintiff's case, at 

which time we did not have the testimony of Mr. Giffin, we 

did not have the testimony of Mr. Graves; that testimony 

2 0 came in on rebuttal, if I recollect. correctly. We did not 

21 have the manual in evidence, at that point. All we had, at 

22 that point, seems to me, was evidence that National Cellulose 

23 had been there, that they had, in fact, set up the equip-

24 ment, that~they had given certain instructions to the 
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employees of \veiler, and that the insulation on the ceiling 

fell down because there was insufficient glue. At that 

stage in the case, I can find no inference that does not 

require speculation or inference on assumption that would 

take this case to ~~e jury. It seems to me it's tantamount 

to--I think 1~. Bennett made this point earlier--to a res 

ipsa concent, or perhaps more appropriately, I think of the 

case of Saunders v. Murphy. This is the premises case where 

the little drink cans fell off the shelf when the lady 

reached up and put her hand on the shelf, the little three-inc 

can fell down and hit her on the hand. The Court.:there said 

that what was really happening was we were treating it much 

like res ipsa, and you were basing an inference on an 

assumption. I think that the posture of the case, at that 

point, in the posture of the case, the Court should have 

stricken the evidence. 

And the only reason I didn't, frankly, was 

because I'm mindful of the desirability, when a case has qone 

that far, to let the matter go onto the jury and get the 

results before the Court takes action. And that's exactly 

21 why I did not act. Had it been not for that concept, which 

22 I would perceive to be the feeling of the Supreme Court, I 

23 would have stricken the evidence yesterday. And, certainly, 

24 I'm not going to let this verdict stand. It came down to a 

' 81. 
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factual situation which no reasonable inference could be 

drawn, at that point. I think upon the part of the jury 

that did not involve speculation, all they had before ·them 

was the material came down because it was not eno~'l qlue 

in it. But there was nothing there that, even on the 

theory that I allowed the plaintiff to qo forward on it, on 

this concept of negligent setting up of the equipment, 

there was nothing in the evidencG, at that point, ti1at led 

the jury to leap over that chasm of proof. It became pure 

speculation. And, without asking for any further memoranda 

or further arguments, the verdict of this jury will be set 

aside and judgment will be entered in this case in favor 

of tile defendant. 

Court stands adjourned. 

(The~hearing was concluded.) 
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Reporter's Certifica~e 

I, Mary Ann McGhee, notary public in and for the 

Commonwealth of Virginia at large, certify that the fore-

qoinq 273 paqes is ~ true, correct and full transcript of 
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my notes taken in the case of Church Schools in the Diocese 

of Virginia v. 'l'. M. Graves Construction Company, Inc. , 

before the Bonor.abla Willard I. Walker and .. a jury of seven 

o~ November 6 ~ 7 '.-~-1980, in the Circuit Court of the City 

of· Richmond, Virginia, oi,aion ·1. 

I ,•") ~ 
< .. · fl d ~/! 1 ~/.,./ 

/ If! . , / ) 1 ~--·-- /,4 t{-1 {{)0-J . :~ / I( c.( {/ 
Ma Ann )Jt:Ghee - ' Notary Public 
CommonwgAith of Virginia at Larqe 
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APPLICATION MANUAL OF K-13 SPRAY-ON-SYSTEMS 
SEPTEMBER 1, 1974 

SUPERCEDES ALL OTHER APPLICATION MAHUAL OF K-13 SYSTEMS 

INTRODUCTION 

The K-13 Spray-On-System is engineered to properly apply 
a mixture of chemically treated cellulose dry fibers and a 
water based emulsion to a surface area for Thermal Barrier -
Acoustic Control and Fire Protection. 

The dry fiber is pneumatically conveyed through a 2 1/2 11 

hose exited through a special design nozzle head where it is 
mixed with the special emulsion which adheres to the desired 
substrate. 

Head pressure on the binder to the spray nozzle head is 
accomplished by use of electric powered high pressure pump or 
a total pressurized system using air to provide pressure to a 
tank or tanks capable of withstanding 200 to 300 pounds of· 

.pressure. 

Atomization of the binder may be accomplished by air 
through a conventional air and liquid jet system or by the air­
less system using special design jets and pressure only. 

The operation and use of component parts of the K-13 
system are explained in the following manual. 

As the applicator becomes more familiar with the system 
and the application procedures, he will improve in his efficiency 
and ·provide a more professional job. 

Please read the manual carefully before starting your first 
job. Familiarize yourself as thoroughly as possible with the 
K-13 System and the K-13 Procedural Guide. 

NATIONAL CELLULOSE.CORPORATION 

NOTICE 

THIS MANUAL MAY NOT BE REPRODUCED WITHOUT AUTHORIZATION FROH N.C.C., 
NOR MAY EXCERPTS BE PROMOTED AND DISTRIBUTED. . 



( 
TERMINOLOGY USED IN K-13 SYSTm~S 

Air & Liquid Lines - Normally 3/8" hose from liquid source and air 
source to nozzle head 

Airless System -

Angle of Spray -

Bags and Barrels -

Barrel System -

Binder Overspray -

Blowing Machine -

Use of special nozzle tips of small orifice size 
and pressure for atomization of liquid binder 

The angle at which gun is held to apply K-13 
to the surface; ideally, the angle should not 
be greater than 3-5 degrees from perpendicular 

An expression meaning ratio of bags of K-13 
fiber sprayed to one 55 gallon drum of SK-13 C 

Refers to barrel used to mix SK-13 M, also 
used as holding·tank for pressure pump supplying 
the liquid in the K-13 System 

SK-13 M used as an overspray on surface of K-13 
after drying 

Delivers dry fiber to surface thru 2 1/2" 
blowing hose 

Board Foot of K-13 - An area 12" x 12" sprayed with K-13 to a 
thickness of 1". 1 Board Foot equals 12" x 
12" X 1 11

• 

Conventional System -use of nozzle head, using tips designed to use 
air to atomize liquid binder 

Crew Hours -

Density -

Dew Point -

Diffuser ,Tubes -

Extension Nozzle -

F. M. Overspray -

Feet Per Bag -

Hours entire crew, regardless of number, work 

Refers to tightness of material - the higher the 
density, the less footage per pound of 
material 

Temperature at which condensation of water from 
the air begins 

Clear plastic tubes with fine stainless stoel 
wires traversing the diameter at random increments 
to provide an aid in the prevention of ~umps from 
reaching sprayed surface 

Special nozzle set-up that allows sprayer to be 
approximately 12' at maximum, away from surface 

Special solution ~sed to coat K-13 (after drying) 
in critical areas as defined in F. M. specifications· 
shipped in 5 gallon cans - coverage 250 per gallon 

Number of square feet surface area covered by one 
bag of K-13 dry mix 

N.C.C. 
Paae 1 of 2 



Job Set-Up -

K-13 Dry Mix -

K-13 Firewall -

K.F.M. Additive -

"K-Kleaner" or 
Degreaser -

Machine Hours -

Man Hours -

Mixing Tank -

Nozzle Head -

Pressure Tanks 

Relative Humidity 

Saturation -

SK-13 C -

SK-13 M -

Spraying Heights -

( ( 
TER11INOLOGY 
PAGE 2 

Involves all elements - spotting truck, hooking 
up services, cover up and masking, scaffold 
erection and hose layouts 

The chemically treated dry fiber 

One hour fire rating on K-13 and 26 gauge steel 

An additive to SK-13 C as per -specifications on 
Factory Mutual Systems job - 5 gallons per 55 
gallons of concentrate. 

Concentrated solution used to soak equipment, used 
in spraying, to remove or loosen binder 

Actual time the Blowing Machine is working and 
delivering dry mix to nozzle 

Tctal of hours each crew member works; man hours 
are normally posted to specific job 

Large tank used, same as barrel system except 
larger amounts can be mixed at one time. 
Normally mixing tanks cannot be pressurized. 

Special design nozzle through which dry fiber­
air and liquid come together and are mixed before 
coming into contact with spray surface. 

Tanks that can be pressurized by air from air 
compressor; this, in turn, will provide pressure 
on liquid system. Provides mixing and pressure 
for liquid. 

Ratio of water in the air at a given temperature 
to what the air would hold at the same temperature 
at 100% saturation. 

Refe·rs to penetration of K-13 dry fiber with 
SK-13 M binder. 

Binder concentrate before dilution with water 

Binder•mix- SK-13 C and water in'proper ratio 

Refers to height at which the scaffold should be 
built to provide comfortable position for spray­
man to maintain approximately 32 to 34" 
from nozzle to ceiling. This is critical to good 
application 

ramping or rolling - A special treatment to the applied K-13, usually 
to provide smoother surface or a greater density 

r.D. or Temperature 
Difference -

Refers to temperature difference between inside 
temperatures and outside temperatures 

31.2 
N.c.c. 
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I. Materials - Designed for most substrates 

A. K-13 Spray-On Fibers Standard Colors 

1. 
2. 
3. 
4. 
s. 

Off-White - 30 lb. bags 
Arctic White- 30 lb. bags 
Grey - 35 lb. bags 
Black - 35 lb. bags 
Special colors are availab~e on order. 
shipped in 30 lb. bags unless otherwise 

Most will be 
arranged. 

B. Metal-K - Designed primarily for metal buildings 

1. Metal-K - 35 lb. bags 

Protection - Must be kept dry. Store off ground. Do not 
store in humid areas. 

C. Emulsion SK-13-lA - Shipped in 55 gallon drums 

1. Tinted very slightly blue 
2. Used with all K-13 fiber 
3. Mixed 3.5 water to 1 emulsion concentrate 

General 

Must be kept from freezing. When frozen, solids will soparate 
out of the emulsion and settle to bottom. If this occurs, clearly 
mark the drum, set it aside and send a s~mple to NCC for analysis. 
Recommendations of how to use the damaged binder will be 
returned to you. 

Mixture of SK-13-lA concentrate to water is 1 part SK-13-lA to 
3.5 of water. You may mix with a higher binder to water ratio 
for tougher, more durable surface, but never lower. 

If you have any questions, please refer to National Cellulose. 

II. Equipment 

A. Blowing Machine 
Especially engineered to provide a consistent product in all 
types of conditions - feed rates and pressures are correlated 
with the other spray components. 

B. Nozzle 
Designed to provide recommended coverage per pound of fiber 
when used with K-13 blowing machine - the nozzle is engineered 
to provide maximum"penetration of binder through the K-13. 
fibers and pre-wet the substrate being.insulated. 

Section I 
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~-13 Specification Sheet 

SURFACES 

K-13 may be applied to all types of porous or non-porous surfaces. 
An exception is transparent glass or plastic that allows penetration 
of ultra-violet light from the sun. The ultra-violet ray 
deteriorates the binder. 

Rough porous surfaces such as galvanized steel, concrete, wood, etc., 
provide excellent surfaces for bonding, while the non-porous 
surfaces such as plastic, glass, ceramic or epoxy coated may 
require pre-treating. 

All surfaces must be cleaned of dust, dirt, oil, grease or waxy 
films. Some steel panel manufacturers ~se wax to protect the 
sheets while in transit. Make your spray and sales people aware 
of this possible problem, so that steps can be taken to clean the 
panels before application begins. · 

Special care must be taken with concrete. If the surface is dry 
and dusty, pre-spraying with binder or pre-wetting with the water 
will be required. 

Do not apply on surfaces that are scaling, flakingor peeling. 
These conditions must be corrected before K-13 can be applied. 
Other cond~~icns that will have to be corrected before application 
are: condensation, frost or ice. K-13 Bond is only as strong .as the r_.·) 
surface it is applied to. 

TEMPERATURES 

Application below freezing requires special conditions - check Winter 
Application Procedure section of this manual for complete data. 

DO NOT USE in ·temperatures where 150 degrees F or above will be the 
normal ambient conditions, and in no case, should K-13 be used where 
it will be exposed to 200 degrees or over. 

Long exposures to high temperatures deteriorate the product and 
lessens longevity by as much as 20-30%. Excessive temperature will 
char K-13 and can even cause it to ash to the substrate. 

CONDENSATION 

K-13 can be used as an aid to condensation control. In many cases, 
K-13 will be the only control needed. But if conditions indicate 
high temperature differences and high humidities, some type of 
powered ventilation must also be used. In most cases, humidities 
above 50 per cent will require some type of powered ventilation. 
E.or additional information, see ASHRAE GUIDE. 

Section I 
N.C.C. 
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THICKNESS 

K-13 may be applied on ceiling in a single pass operation to 1 3/4~ 
and on the wall a semi-experienced applicator can build to 2 1/2". 

Section I 
N.c.c. 
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CONVEHSlON Tl\BLES ?OH K-13 
SPRAY-ON SYSTEMS 

·rhe K-13 fiber is manufactured within design tolerances to provide 
a uniform fiber impregnated with fire retardant chemicals. 

The SK-13-11\ conccntrutc shipped fr.om NCC for use with the K-13 
fibers is formulated to be mixed at a ratio of 3 1/2 water to 1 
concentrate to provide SK-13 M (binder mix). 

Th0 K-13 Spray-On e{1uipmcnt (spccif ically, the blowing machine and 
special design nozzle) is enginee~cd to provide a yield of 3 square 
feet - 1" thick using . 23 gallons of SK-13 t4 per pound of fiber. 

The following conversion factors are all based upon these figures: 

Pounds of Fiber x .23 = Gallons of SK-13 M 
Pounds of Fiber x 3 = Board Feet (12" x 12" x 1") 
Sq. Ft. @1" thick ~ 3 = Pounds of Fiber 
Sq. Ft. @ 1 l/4" thick ~2.4= Pounds of Fiber 
Sq. Ft. @ 3/4" thick .;.4= Pounds of Fiber 
Sq. Ft. @ 1 1/2" thick ~ 2 = Pounds of Fiber 
Sq. Ft. @ 1" x .077 =Gallon S:~-13 Mix 
Gallons of SK-13 M x .225 = Gallons SK-13 Concentrate 
Pounds of Fiber x .051 = Gallons SK-13 Concentrate 
Gnllons of SK-13 Concentrate x 4.5 -Gallons SK-13 Mix 

LABOR FACTORS 

Th~ blowing machine supplied by NCC for use in K-13 Spray-On will 
provide pounds of fiber at a consistent rate. The speed of 
application will be dependent upon t~1e length of time that the 
machine operates and the pounds of fiber delivered per operating 
hour. 

~a chine Hr. X Lbs. per Machine Hr. X 3 = Sq. Ft. per day @ 1" thick 
~lachine Hr. X Lbs. per Machine Hr. X 2.4= Sq. Ft. per day @ 1 l/4" thick 
Machine Hr. X Lbs. per Machine Hr. X 4 = Sq. Ft. per day @ 3/4" thick 
~1achine Hr. X Lbs. per Machine Hr. X 2 = Sq. Ft. per day @ 1 l/2" 

EXAMPLE 

:::rew spraying a 1" application at medium speed of 300 lbs. per hoUr 
~nd their machine time per aay equals 5 hours. 

5 machine hours x 300 lbs. per hour x 3 for 1" application equals 
4500 square feet per day. 

thick 

Same machine - same crew - same time at 1 1/2" equals 5 machine hours 
~ 300 pounds per hour x 2 for 1 1/2" application equals 3000 square 
feet per day. 

3i6 Section I 
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2
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SK-13-lA will be required for a 60,000 F Job -
1 1/2" thick? 
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NATIONAL CEil '".JOSE CORPORA'l'ION K-13 SPRI( ON SYSTEMS 

INSTRUCTION SHEET FOR AIRLESS NOZZLE USING TIP # NCC-1501 
Effective September 1, 1974 

#1 - Establish rate of fiber delivery through each machine in pounds 
per hour. 

a. Fill nopper level full (do not pack material) • 
b. Engage clutch for spraying. Start timing flow (use stop 

watch or elapsed time indicator wired to clutch) • 
c. Let m~terial run down approxiamtely 4 to 5 inches. 
d. Refill to beginning level while running (be careful not to 

overfill or tamp) • 
e. File each bag used in special place for easy accurate count. 
f. Start and stop watch each time machine is stopped and started. 
g. Maintain check program for at least 1 machine hour (full day 

if possible) • 
h. Count number of bags used and multiply by average pounds per bag. 
i. This should be done for each speed - high, medium and low. 
j. Record information and check periodically to evaluate efficiency 

of machine. 

#2 - On chart below, in column 1, locate pounds per hour of fiber flow. 

#J - Read to right under appropriate nozzle, the P.S!I. @ nozzle head. 

#4 - Column titled GPM per jet relates to performance of each nozzle 
jet in GPM's. 

s. Fiber Per G.P.H. GPM 6 Jet Nozzle 8 Jet Nozzle 
chine Hr. Required Required GPM Per Jet PSI @ Nozzle GPM Per Jet PSI @ Nozzle 

240 55.2 .920 .153 92 .115 55 
250 57.5 .958- . 160 99 • 120 60 
260 59.8 .997 • 166 106 .125 65 
270 62.1 1.035 . 173 112 .129 69 
280 64.4 1.073 .179 119 • 134 73 

.290 .. 66.7 1. 112 .185 140 .139 ,- 78..-/- ~ 
300 69.0 1.150 . 192 152 . 144 -~3 

310 71.3 1.188 . 198 163 .149 87 
320 73.6 1. 227 .205 174 .153 92 
330 75.9 1. 265 .211 194 .158 97 

- 340 78.2 1.303 .217 195 .163 104 
350 80.5 1. 342 .224 ("207 .168 114. 

7360 82.8 1.380 # .230 220 .173 122 
370 8-5.1 l. 418 .236 234 .178 130 
380 87.4 1.457 .243 249 .183 138 

~90 89.7 1.495 .249 264 • 187 145 
~00 92.0 1.533 .256 279 .192 153 

Useful Conversion Factors 

I 

\ -· 

-r, 

.23 X Lbs of Fiber = Gals of Mix Binder Sq.Ft. @ 3/4" . 4 . = Lbs. of Fiber 

.015 X Lbs of Fiber - Gals SK-13-lA C Sq.Ft. @ 11' + 3 = Lbs. of Fibe1.V 
3 X Lbs of Fiber = Sq. Ft. 1" Thick Sq.Ft. @ 1 1/2 11 +2 = Lbs. of Fiber 

One gallon of SK-13-lA Concentrate yields 58.9 Board Feet. 

Section I 
N.c.c. 
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QUlCK 1\El·'J..::hl·:NCI·: CIIAl<l' FOH K-1] J'.PPLJC.1\'l.'IC'HS* 

... 
Rcqlti rc.!d 'J'hi c}·nC'~~ t-·-., i ... ..,, ...:.....:.~~- .·.:..: :__ ••. :._:_!..._-:;...·-· -----

'J.'ype Surf nee Spccie1l P r<.:p;l r c! ti011 (l1C Pa.:::!; [i" .. ·o r::~S -· --~ .;.. ~--··: -- . .---· ·-;-- ·.~-\•' :. 1 l '""' ' 1 , r.:! :'\ ' , :-- . .., , ! . ·-- .. -~...!.---- :·..:..:..::..:. . .!.-:..::.- ~-...:.:.!....\.:..~-~·-
_.1 

All to b:! cl.um and free of 
Sheet Steel cal tLl!n:i.n.:.!ll ts 3" l 3/4" 4 1/2 3" 

-- -
G.J 1 v.:1nizcd *•Hon·~ Jn fl. 3/4" ~ 1/2 Jll 

. .. -· 
Painted **None 3" 1 3/4" 4 1/2 3" 

1\.J u !\\in urn Cleek fo1.· excess oil or hur.i.di ty 2 1/2 1 3/4" 4 1/2 3" 

------- -· ·-lf d.l.')' and dusty, "'.!1 OVC'.t"Spray is 
Concrete r.t.~"""C.crcn::nde..:.d or pre:····..vct \~·i t.h t·:atcr 3" l l/211 1 1/2 3" 

-
Prc-\t-,\~t with \va tf'_r or light 

I'rc-c~as t ovct.·spray bin~c= -:» •• .., ~ 1/2" ~ l/2 3" 

Dlock Pre-wet \\rj.th lite spray wjw-ater 3" ~ 1/2" 4 1/2 311 

--- -- . 

Painted ConcrE:: tc None - if paint is not p:-cl.ing 3". ]." ~ 1/2 311 

Painted Cle'""-k the wirt.:s and cclges of l2.thC 
Metal Lathe for rust 3" ~ 1/2" 4" 311 

Olt ends and tic wires, may rust 
Galvanized if oot p~:i.rre:i 3" L 1/2" ~ 1/2 3" 

* This chart is not intended for a complete guide to what, where or 
how K-13 may be applied. It is intended only to provide a reference 
guideline through which some special requirements are pointed out. 
If you need additional or specific information, please contact National 
Cellulose Corporation. .~ 

Section I 
N.c.c. 
Page 7 of 8 
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u ICK REFERt::NCE CliAR'r con • u -2-

'fhickn~s~ 1\o ll j Qr~---
rype Required 
Surface SpecL;1l Pl.·'-.!pUrut:ion ~ Pa~c- 'r\·10 PasSC.'S 

t·! 't 1_1_ ~.cc -i1. i ;,tL t·! ct 1]:, Ceil:_ ·-··-
------···------r--

l::J?OXics with ~H&lhJth surf:nc.:cs 
Plastic need roughing - lite sanding, 2 1/2 1 1/2 4" 

etc. 

~on-porous 

)lick-sur faced Scratch surf nee or pre-treat 2 1/2 1 1/2 4 .. 

-···· 
3tyro-foam None 2 1/2 1 l./4 41i 

·-· 

Jrethane None 2 1/2 1 1/2 4 .. 

Do not spray where sun rays 
:ky lj <Jhts, etc. penetrate 

·load Over spray with binder tv hen 
Jntreated bleed through is critical 3" 1 1/2 4" 

'lood 
?a in ted None 3" 2" 4" 

;ypsum Board 
)r Dry Nall None 2 1/2 2" 4" 

lll0\-1 dust and loose par L:i.cles, 
\-1.3 *** may have to over spray with 
~xi sting binder. Use high pressures 2" 1" 2 1/2 

-~ . 

* ~'lhcn applying 3-3 l/2': on ceiling, the use of stick clips 
and metal lathe may be required. 

** All surfaces should be checked for oil, grease, ~ax or 
excessive dust or dirt. 

*** Do not apply over fresh sprayed K-13 where it has not had a 
chance to dry completely. N.C.C. recommends the exclusive 
use of the conventional nozzle when applying a 2nd layer of 
K-13 over another previous application of K-13. 

\... 
( -::tion I 
~c.c. 
D~rr~ A n r R 

3" 

3" 

-
2 1/~ 

2 1/~ 

3" 

3" 

3" 

11/4 

, ..... 
,_. I 



( 
EQUIPMENT 

SET-UP FUNCTIONS AND TYPES 

~o apply K-13 properly, certain types of equipment must be used 
as illustrated Figures I and II. Pages 3 & 4, this section. 

To spray the fiber, we use a blowing machine whioh meters the 
flow of the fiber both volume and speed- (See Figures I or II). 

To bond the fibers to a substrate, we use a special emulsion.which 
mixes with the blowing machine (See Figures I & II). 

The liquid used must be atomized to such a degree the fibers are 
coated and laminated together. To accomplish this-N.C.C. used 2 
types of nozzles. 

A. Conventional - in which air at the nozzle tips 
is used to atomize the liquid - this system is 
illustrated Figure II. Both air liquid lines are 
attached to the nozzle head. Details of which are 
shown (Sec II Pages 13 & 14) • 

B. Airless - in which the nozzle jets are of a 
special design to atomize the liquid by the use of 
pressure only. This system requires on!y the 
liquid line to the nozzle head as illustrated 
Figure I. Details of the airless nozzle head are 
shown (Sec II Page 17). 

To provide the necessary pressure to the liquid, an electric 
pressure pump or a totally pressurized system can be utilized. 

A. The el~ctric pump when used to pressurize the 
liquid must meet the requirements as outlined in 
Section V, Page 1 of this Manual. 

When the conventional system is used (as described above) , an 
air compressor is required. The air compressor must be large 
enough to provide 50 CFM (cubic feet of air) @ 125 PSI, which 
will operate 6 nozzle jets . 

The components - their function and a maintenance outline are 
provided in this section • 

. 
A. Blowing Machine 

1. Function 
2. Maintenance 

B. Air Compressor 

Section II 
Page 1 of 18 

1. Function 
2. Maintenance 



C. Liquid Pressure By Pump or Pressure Tanks 

1. Function 
2. Maintenance 

D. Nozzle (Conventional) 

1. Function 
2. Maintenance 

E. Nozzle (Airless). 

1. Function 
2. Maintenance 

S,::o -t.ic!" 
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. A. BLOWING MACHINE 

The K-13 dry mix machine is designed to apply mix over a 

wide variety of conditions and applications. The machine can 

convey material over a range of 300' horizontally and 80' vertically 
i 

without substantially decreasing the volume output. The variables 

controlling the output of the machine are: 

1. Feed Rate 5. Humidity 

2. Blower Volume 6. Cleanliness 

3. Feeder Slide Gate 7. Maintenance 

4. Density of Material 

Output is rated in pounds per hour; most often this will be 

converted into bags per hour or square foot per hour per applied 

thickness. 

A-1 Feed Rate 

The feed rate of the K-13 dry mix is controlled by the 

position of the belt on the three groove step cone pulley, connecting 

the feed drive motor and the gear reducer. (Ohio Gear Box) -

This in turn governs the RPM of the Feed Auger (i43-Fig.2) 

Section IV Page 12. 

Low Speed - Belt is placed in left groove nearest motor. 

Medium Speed - Belt is placed in middle groove. 

High Speed - Belt is placed in right groove, farthest from 
motor • . 

Low Speed is usedin fine finish work; average pound fiber per 

machine hour - 250-270. 

Medium Speed is used in most K-13 applications. The feed rate 

at medium speed allows good control of the spray while keeping 
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production footage up. Medium speed is normally used on 

overhead work. The spray man•s capabilities will, of course, 

have to be taken into consideration~rage delivery in 

pounds of fiber per machine hour 

~ Hi Speed is used for walls mostly - experienced 

capable men can apply at this rate overhead. Seldom, if ever, 

is hi speed used, even by experienced personnel, where application 

thickness is over 1 114•• - control and technique are very 

important on overhead work at this thickness and these controls 

are difficult to maintain at this rate of spraying. 

Average delivery of fiber in pounds per machine hour is 440-460. 

A-2 BLOWER VOLUME 

The air volume of the blower has been pre-set at factory 

and should not be changed. Raising the RPM's voids all warranties. 

The intake screen and exhaust lines must be kept clean so as not 

to restrict air flow. 

A-3 FEEDER SLIDE GATE (#47 - Figure 1, page 11, Section IV). 

The purpose of this slide gate is to control the length 

of time the K-13 mix stays in the shredder housing, and for the 

distribution of the material as it leaves the shredder to.enter 

the feeder housing. The slide gate has eight positions, numbered 

1 (smallest opening) to 8 (largest opening). After machine is 

engaged and running, adjust the slide gate by opening to its 

widest position, then with the machine running, slowly close slide 

gate until window is full: this happens usually around 3 on medium 

speed. K-13 mix .should fill the transparent plastic window of the 

shredder housing and show as a smooth film of K-13 with few black 
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lines through the pattern. 

NOTE: The shredder slide has no control over the rate of 
feed. Do not attempt to use the slide to adJUSt the 
feed rate. If this gate is closed too much for the 
material to flow through, packing of the shredder 
housing will result. 

A-4 DENSITY OF MATERIAL 

The amount of material in the hopper will affect the 

amount of material that is delivered through the machine. Always 

keep a steady supply in the hopper. The proper amount would be 

from the agitators to the top of the hopper. Do not overfill 

hopper. The piling on of more material will tend to compress the 

material in bottom around the feed auger~ Do not dump bags all 

at once. Rake the material out of the bags ·or break in half 

and lay -the partially broken lumps gently into the hopper to 

prevent lumps arid blobs of material at spray end of hose. 

A-5 HUMIDITY 

High humidity conditions will affect the easy flow of 

material through machine. Keep material as dry as possible. Do 

not use wet or packed material. 

A-6 CLEANLINESS 

Feed rate of the machine will be affected by restrictions 

to air flow due to dirty filters-debris in shredder or feeder, 

loose belts, or clutch slipping, kinks in the hose-bent filters on 

the auger, etc. T~ keep the efficiency of your machine up -

care must be taken in cleanliness. 

Section II 
N.c.c, 
P~c_:e 1- of 18 



( ( 

C. LIQUID PRESSURE - BY PUMPS OR PRESSURIZED TANKS 

C-1 - Pumps 

C-2 - Pressurized tanks 

C-1 - PUMPS 

A. Electric Motor (1 hp. 110/220 - 1 phase) 

B. Pump 

C. Fluid Regulators - (MY-101) 

D. Suction Hose and Return Hose - (MY-104 and lOS) 

E. Check Valve - (MY-106) 

F. Filter - (MY-111 and MY-113) 

A - The electric motor is 115-230 v- 1 hp. Power is supplied 

through 6 of il2 - 3 were cord. A cord too small will cause loss 

of power and the motor will overhead and cut off. Keep the 

motor clean and well ventilated. 

B - Pump - Specifications for K-13 Spray-On with application of 
fibers average at 250 to 450 lbs per hour 

a. Single Nozzle Operation 

1. 3 gallons per minute @ 140 lbs. per square inch 
(airless) 120 PSI (conventional) 

b~ Dual Nozzle Operat~on 

1. 5 gallons per minute @ 140 lbs. per square inch 
(airless) 120 PSI (conventional) 

For the conventional system ( using air for atomization ) 

the Myers Centrifical Pump is a good heavy duty pump. Its maximum 
, 

rated pressure is 120 PSI with a volume of 5 gallons per minute. 

This pump will provide enough liquid and pressure to operate ? 

conventional nozzles with your machine blowing 450 lbs. of fiber 

~per hour. 
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For the airless system where atomization and flow are 

dependent upon pressures, the PSI rating would limit your fiber 

production to approximately 310 pounds on an 8 jet nozzle. The 

volume would operate 2 nozzles at th~se rates. Please check 

?ump ~ata and Specs Section v Pages 1 in this manual. 

c - LIQUID REGULATOR - a standard liquid regulator with 

Bypass Valve to provide a surge-free flow of liquid to nozzle. 

The liquid you do not use at the nozzle is returned to the barrel 

or holding tank by the regulator through the recirculating line 

back. Set regulator pressure approximately 25 lbs. over recommended 

nozzle pressures (Section V Pages 1-6 ). The regulated 

pressure should remain constant while spraying. 

D - SUCTION HOSE 

Located on intake side of pump - normally a 3/4" hose 

approximately 8" long. Keep all bends out of the suction hose. 

Keep filter clean at all times. Bends and dirty filters will 

overload the motor and cause it to overheat and cut off. 

E - CHECK VALVE 

Located in suction line (or in some cases at the Pump) 

to prevent liquid from draining out of the pump after it is shut 

down, which in some cases will require you to reprime the pump 

before you can continue operations after a "shutdown". 

F - FILTER (in-lin~) 

Very important to continuous operation of the spraying 

operation. National Cellulose recommends filtration at suction 

end of hose, at discharge side of pump and the nozzle. (See 

recommended filters and placement guide Section V - Paq~ 6. Set up and 

maintain a program to clean and change the filter elements regularly 

to prevent costly down time. 

330 
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.:iimply ue!:lcribcu, a ~ressurc tank.is a 
liqul'l holc..ling unit capable of beJ.ng pressur­
ized to whatever pressures the system re­
quires. In the case of K-13 Spray-On, the 
system must be able to hold 150-160 P.E.I. 
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THE TANK SHOULD HAVE THE FOLLOHING r1IUit-1Uf1.1 CHARACTERISTICS: 

1. Volumn - 125 gal or 250 or 500 gallon 
~2. Pressure - 150 to 200 P.S.I. 
3. ·Cleaning - A port large enough to allow thorough cleaning and 

re-painting the inside. 
4. Plumbing - Ability to change from empty to full without stopping 

the spray operation. 

331. 
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D. SPRAY NOZZLE (Conventional Air Atomization) 

The special design nozzle is machined to ~ive you 

control of air, liquid adhesive and K-13 dry mix. It is made 

of lightweight aluminum for durability. The component parts 

are: 

1. Nozzle head (Face plate and back plate) 

2. 2 1/2 inch sleeve 

3. Air valve and gauge assembly 

4. Fluid valve 

5. 6 spray jets 

6. Gasket and bolts 

D-1 The nozzle head is a 2 section special design nozzle 

through which the air and liquid pass on their way to being 

mixed with the K-13.dry fiber •. The interior channels of the 

nozzle head serve to keep the air and 'liquid separated until 

they finally meet in the jet a~sembly of the nozzle. The 

back plate of the nozzle head serves as the receiver of the 

air and liquid lines from the source of supply. 

The air and liquid enters the back plate .of the nozzle and 

is distributed to each of the 6 jets inserted into the front 

plate where atomization of the liquid is accomplished by the 

air and finally mixed with the dry fiber between the nozzle 

and the surface to.be insulated. 

o-2 2 l/2 inch plastic sleeve slides into the nozzle head at 

one end and 2 1/2 inch blowing hose on other, serving as the 

connector from blowing hose to nozzle. 

D-3 The air valve and gauge assembly provide control of 

density of application and footage per bag. Correct pressures 

Section J:I 
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are a must to proper application. The air gauge is in increments 

of 1 lb. This small increment is necessary, larger increments 

such as found on 100 or 200 lb. gauges required printing too 

small to be easily read. 

D-4 RANGES OF CONVENTIONAL NOZZLE PRESSURE AS SHOWN ON 
AIR GAUGE 

Speed of blowing machine 

Slow-250-270 # Per Hr. 
Med -350-360 # Per Hr. 
Fast-440-460 # Per Hr. 

Nozzle Air 

11-12 
13-14 
17-19 

Liquid or ~otal 
Pressure 

14-15 
16-18 
22-24 

THE ABOVE ARE MINIMUM PRESSURE. DO NOT GO BELOW. These pressures 

are intended to provide proper rates between dry mix and binder. 

Please check to see the recommended conditions are met, by being 

aware of proper product ratios. Check with ratio guide included 

in this manual, Page 1 Section Product Information Data. ---
D-5 THE SPRAY JETS (6 per nozzle) 

1. Conventional spray jets have 3 parts. The liquid 

jet nozzle, air cap, and retaining ring. The liquid jet nozzle 

screws into the fact plate of nozzle head. These should be 

tightened snug with a wrench but do not over tighten. The air 

cap sets onto the liquid jet nozzle. The air caps are then held 

into place by the retaining ring, which should be no more than 

hand tight. Atomization of liquid is provided by the air as air 

and liquid come together in the air cap. When nozzle is to be 

shut down for a short period of time, place nozzle in shallow 

pan of water to prevent tips from drying. 

D-6 MAINTENANCE OF NOZZLE 

~ 1. The sleeve should be kept clean of material build-up. 

333 
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Jet assembly- Uqutd nozzle 
air cap and retaining ring as 
shown-in detail sheet 1 of 2 
a co us tic nozzle components 
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fACf PLAT£ BACK PLAT£ 

GASKET 

Gasket provides seal 
between face plate and 
back plate. 
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FOR AIR LINE. 

DRILLED I TAPP£0 ON OUTSIDE CHANNEL 
FOR LIQUID UHE 

Air & L.iltJid supply-line 
from liquid tank and air 

com-pressor to nozzle. 

0 0 
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Face plate designed to disberse Back plate designed to receive 

air and liquid supply lines and 
to "cap .. back side of face plate. 
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2. When inserting the liquid jet nozzle into the face 
plate, use a small wrench. Excessive tightening 
may damage threads of jet or face plate. Do not 
tighten more than just enough to prevent leaks. 

3. Clean the air holes in the nozzle head daily with 
tip cleaners. While cleaning, have the air valve 
open. This will blow out any foreign matter that 
may break loose while cleaning. 

4. Change the air jet nozzles three to four times a 
day. Be sure film build-up is cleaned from each. 
Clean jets assure you of better atomization and 
and more thorough saturation and better dust control. 

~. AIRLESS NOZZLE 

1. Component Parts 

a. Tips 
b. Front Plate 
c. Gasket 
d. Back Plate 
e. 1/40" In-line Filter 
f. 0-160# Gauge 

E-2 ATOMIZATION - By pressure through a small orifice - the 

orifice is engineered to provide a given supply of binder 

at a given pressure. The pressure at the nozzle head 

governs how much liquid is being used - ie. on jet #1501 

furnished by National Cellulose Corporation 60# pressure 

will provide .12 gallons of liquid per minute. These 

tips should be replaced after approximately 40,000 I of 

usage dut to increasing orifice size because of 

wear. 

E-3 ADJUSTMENTS - (See Flow Chart Following Page) 

Pressure must be regulated to the flow of fiber. For 

exa~ple - each pound of fiber requires .23 gallons of 

SK-13-lA. 

3~6 
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E-3 - Cont. - Adjustment Chart showing pressure & flow. 

~ 
Lbs. Fiber Per G.P.H. GPM 6 Jet Nozzle 8 Jet Nozzle 
Machine Hr. Required Required GPN Per Jet PSI @ Nozzle .GPM Per Jet PSI @ Nozzle 

240 55.2 .920 .153 92 .115 55 
250 57.5 .958 .160 -gg .120 60 : 
260 59.8 .997 • 166 106 .125 65 

·270 62.1 1.035 0173 112 .129 69 
280 64.4 1.073 0179 119 • 134· 73 
290 66.7 1 . 112 .185 140 • 139 7R 
300 69.0 1.150 . 192 152 . 144: 83 
310 71.3 1.188 .198 163 .149l 87 
320 73.6 1. 227 .205 174 .153. 92 
330 75.9 1. 265 . 211 184 .158 97 
340 78.2 l. 303 .217 195 .163 104 

_{350 tsU.5 1.3~2 .224 207 .168 114 \ 
\3.6_0 82.8 1. 380 .230 220 .173 122 ~ 

310 l 1 .1, ) 
.~.JO ~.:i4 .178 - - ·r~ 1 

v-~· . .... 
380 87.4 1 .457 .243 249 .183 138 ' 390 89.7 1.495 .249 264 .187 145 ' 40o 92.0 1.533 .256 279 .192 153 J 

l'he com p lete descri p tion of how to establish flow rates 
( 

and compute nozzle pressure are included in this manual - See 

Product Information Data Section, page 5. 

E-4 FILTRATION FOR AIRLESS NOZZLE 

Due to small orifice of the airless top, the filtration 

of b~nder to the nozzle tips is extremely critical. 

The minimum recommended procedure as established by 

N.C.C. is: 

1.. Su.cti.··ln end of hose use a strainer with large 

cross sectional area to ~revent having to clean too 

often - mesh size of filter should be no smaller 

than 60 and no larger than 45. From N.C.C., we ship 

a tee strainer assembly with a large cross section and 

.a 50 mesh screen. To facilitate cleaning this· filter, 

Section II 
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. SPECIFICATIONS FOR USE 

Suggested Pressure Readings 
Average 70# @ Nozzle 
For specific pressures as related to pounds of fiber 

refer to flow chart· 8 jet nozzl~. 
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you may utilize a :3ection of nylon wrapped around 

filter element - thus when the nylon gets dirty, 

it can be thrown away. 

2. At discharge side of Pump, N.c.c. recommends. the 

use of a 3/8 brass "Y" with replaceable SO mesh 

screen element. (See Section V, Page 6). 

~. At the nozzle head, is the 1/4 Q inline strainer 

with the replaceable 50 mesh screen. Details of 

this 1/4 strainer assembly a~e shown on drawing 

titled 8 Jet Nozzle Assembly Page ~ this section. 

When the pressure tank system is used, it is sometimes 

difficult or impossible to filter at bottom of stand 

pipe which is equivalent to suction side of pump, so it 

is advisable to install 2 inline filters at discharge 

side of tank. 

E-S The guide rod in the nozzle head is provided to keep 

nozzle sleeve (See drawing 8 Jet Nozzle this section), 

perpendicular to nozzle head - if the sleeve so 

improperly aligned - dusty dap application will result. 

Be aware of the need for proper alignment of sleeve and 

nozzle head and tie securely to prevent twisting. 

E-6 Spray the fiber into the substrate roughly within 3 to SO 

from perpendicular - holding nozzle at arms length - an . 
angle to surface greater than recommended will lessen 

material impact force and will result in a weake~ bond. 
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