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VI RGINIA: 

I N THE CIRCUIT COURT OF CUMBERLAND COUNTY 

COr<l.J."lOm'lE."Z\LTH OF VIRGINIA 

v . 

.; 
DANIEL CURRY CROWLEY 

MOTION 

:i Now come the Commonwealth of Virginia and the Department 
:I 
~; of Corrections of the Commonwealth of Virginia, by counsel, 
·i 

and move the Court to vacate and set aside its order of February 

;; 19, 1 981, which directed the release of the defendant , Daniel 

Curry Crowley, from custody . In support of said motion , the 

p , Commonwealth and said Department say as follows : 

1. On Septewber 27 , 1979, the defendant , Daniel Curry 

Crowley, was convic ted in this Court pursuant to his pleas of 

guilty , of possession of marijuana with intent to d is tribute 

and possession of LSD. He was sentenced on January 29 , 19 80 , to 

i . 
i 
I 

! 
; 
! 
I 
' 

twenty (20) years in the penitentiary , with eight (8) years there -

of suspended , and to five (5) years in the penitentiary, 

r espectively . The five - year sentence was ordered to run con-

currently with the first sentence . The sentencing order a l so 

directed that "a s soon as possibl e .1fter tl)e entry of this order 

the defendant be removed and safely conveyed uccording to law 

from t:he jail o f this Court t? the said penitenti ary ." On 

Janu.J.ry 31 , 198 0 ; the <iefend.J.nt filed motions to " set aside" the 

verdi c ts . That same day the Court entered orders taking "under 

adv ise~ent the aforesu i d notion to set aside the verdict and/ or 

to sus~end or • . r-
moc~.:y the judgment entered on the 29th day of 
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January , 1 980 . " The judgment order of January 29 th was not 

modified, vac ated or suspended . The defendant , Danie l Crowl ey , 

was r eceived into the penitentiary system on February 1 2 , 1980 . 

On February 1 9 , 1 981 , t he Court ordered that the defendant " be 

forthwith released from custody and t ha t the remainder of his 

term be suspended .. . " 

2 . I n the case of " In Re : Corrunomvea l th of Virginia , 

Department of Corrections , Petitioner, " Record No . 810667, the 

Supreme Court of Virginia held on September ll , 1981 , that "after 

the expiration of 21 days from the sente ncing order if the 

prisoner has been committed and delivered to the penitentiary 

and no order has been entered within 21 day s after final judgment 

suspending t he sentence , the trial court has no further authority 

,p to suspend the sentence. " (See Slip Opinion , a copy of which is 

enclosed , at 10). 
I 

The Court also held that "by taking . . . motions 

to set aside under advisement the trial court did not =modify , 

vacate , or suspend ' the judgme nts " and "orders 

entered the r eon did not affect t he finality of the sentencing 

orders ." 1 (Slip Opinion at ll) . " [C]ontrol of the des t iny of 

the prisoners passes from the trial court to t he Department of 

Corrections " when they are removed to the penitentiary , and the 

" trial court no longer has jurisdiction to act on the motions 

to s u spend. " (Slip O~inion a t ll- 12) . 

3 . Although the Supreme Court declined to specifically 

addr e ss the v~lidity of the aforesa i d order of thi s Co~rt of 

February 19 , 1981, o n procedural grounds , the Court 's Opinion 

on two relate d c~ses clearly reveals that the order was e nte red 

afte r this Cour~ lost jurisdiction by the expiration of the 21 -

day per~od and delivery of the deiendan~ to the 9enitenciary . 
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(Slip Opinion at 8- 13) . 

4 . An order entered without jurisdiction is i nva l id . 

Moore v . Smith, 1 77 Va . 621, 15 S .E . 2d 48 (1 94 1). Such 

an order - especially one regu l ar on i ts face - should be 

vacated and set aside . See United States v . The Honorabl e Nicholas 

S. Nunzio, Associate Judge , 430 A. 2d 13 72 (D.C . Ct . App . 1 98 1 ) ; 

State ex rel . Lemley v . Roberts , 260 S . E . 2d 850 (W.Va . 1 979); i . 
! 

State ex rel. Chambers v . County Court of Mingo County , 123 S.E.2d 

24 1 (W . Va . 1 962 ); 55 C . J . S . Mandamus § 89 (1 948) . 
. , 

5. It is respectfully r equested that the defendant be 

granted ten (1 0) days within which to file his response, if any, 

t o this motion . 

WHEREFORE , the Commonwealth of Virginia and the Department 

of Corrections pray t hat the aforesaid order of this Court of 

February 19 , 19 81 be vacated and set aside . 

Respectfully submitted , 

C0~10NWEALTH OF VIRGINIA and 

VIRGINL~ DEPARTMENT OF CORRECTIONS 

13y : 
Counsel 
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Presen t : All t he Justices 

Ii~ RE : COHt!ON1.fEALTH OF VIRGINIA , 
DEPARTrffiNT OF CO RRECTIONS, 
PETITIONER 

L t'l ~ea o n bepc. ~~ , ~ ~~~ as 
a t tachment t o Moti o n to Vacat e] 

OPINION BY JUSTICE GEORGE M. COCHRAN 
Record No. 810667 

September 11, 1981 

UPON A PETITION FOR A WRIT OF PROHIBITION 

On April 28, 1981, the Department of Corrections of the 

Commonwealth of Virginia (the Department) filed its pe t ition 

i n t his Court for a writ of prohibit i on to be directed to the 

Honorable J . R. Snoddy, Jr., J udge 6 f the Circuit Court of 

C~uberland County , and to t ha t court , to prohibit the j udge and 

the court from enforcing orders here tofore entered suspending 

the sentences of three convicted felons, co - defendants Larry 

Noel Sherman , Daniel Curry Crowley and David Ste eves Taylor , 

and from enteri~g o r der s to modify , susp en d or vacate t he 

sentences of two additional co - defendants , Dou glas Bogue an d 

\-lillian ctannah Syfrett . ·Service of a c opy of the petition h·as 

accepted by Judge Snoddy . 

The petition r ecites in detail the proceedings in which 

all five co - defendants we re convicted in separate trials , upon 
I 

r:, c ir 0uilty plc.:1s I and sen tenced to se'rvc term;. in t he pcni-

ccn c:. .:::!ry . She~.:m ~vas convic ted of feloniously ~i~:.ng and 

abe cc:.~ g in che possession of marijuana wich intent to di s tri-

butc l and ~as sent e nc ed co se rve ten ye ~rs . Crowley was con -

vic ~ ed of possess i on of ~ariju~na with i~ccn t t o dis tribute and 
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possession of LSD, and sentenced to serve twenty years, wit h 

eight years suspended , and five years, respectively , the fi ve -

year sentence to run concurrently with the oth er. Taylor was 

convicted of feloniously aiding and abetting in the possess i o n . 
of marijuana with inten~ to distribute , and sentenced to serve 

ten year s . Bo g ue was convicted of possession of marijuana with 

in tent to distribute and possession of cocaine, and sentenced 

to serve twenty-five years , with five years suspende d , and five 

ye a rs, r espectively, the five - year sentence to run concurrently 

\vi th the other . Syfrett was convicted of conspiring, confede rat-

ing and combining Hith another or \vith others t o p os sess mari -

juana with intent to di stribu te , and sentenced t o serve t wenty 

ye a rs, with five ye a rs suspende d, to "run concur:::-ent l y with any 

-:-.·. sent ence he may r e ceive from Henrico Coun ty " . 

Copies of court p r oceedings attac~ed to the peti tion as 

e~:hib its shm.; that each sentencing o rde r requ ired t hat "as soon 

as possible . .. the defendant be removed and safely c onveyed 

according to l aw from t he j ai l o f this Court to the s a id 

penitentiary ''. All the defenda n ts , excep t Crowley , file d 

mo t ions to set aside the verdicts and j udgments and to suspend 

or ~odify a ll or parrof the sentences . In the mo tions the 

defendants n oted that they had n ot been rciT.ov ed to the pcniccn-

----.05 



tiary . In these cases , th e triQl court , within 21 days after 

entry of the sentenc;n
0
a orderr. , ent d d ..: d " .... - ere or ers , en~orse Seen" 

by the Commonwealth ' s Attor~ey, stating that the defendants had . 
not yet been committed to th · · ~ pen~tent~ary system , that the 

court was not prepared to rule on the motions at th.at time, and 

t ho t the mot ions l.vere taken " under advisement ". Ho tions filed 

by Crow l ey to set aside his ~.,ro convictions did not seek sus ­

pension or modification of his sentences or state whQther he had 

been re~oved to the penitentiary. Within 21 days afte r entry 

of the sentencing orders in Crowley ' s cases , t he trial court 

en t ered orders , endorsed " Seen " by the Corru'7\om.,realth ' s Attorney , 

stating that the court took under advisement the motions to set 

aside: " and/or to suspend or modify" t he verdicts and judgments. 

Attached to th~ petition is an affidavit made by a custodian of 

records of the Department showing that Crowley and the other 

defenrl2n t s were received into the penitentiary system on spec i-

fied dates after entry of t he orders t aking their respective 

motions under advisement . 

Thereafte r, in three separa te orders entered on differ-

ent dates , the trial court ordered that Sherman , Crm·1ley and 

Taylor be rele2s ed from custody, suspended the r emainder of the 
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terms of incarceration of each , and placed each on "probat i on 

for the balance of his original sentence under the auspices o f 

t he Virginia Departmen t o f ProbatiOE' and Paro l e " . \.Jhen the 

orders of r elease Here entered, Sherman had been in t he peni ­

tentiary t hree and one-half months, Taylor four and one- half 

months and CroHley one year. Cop i e s of the release orders 

shoH that t hey ,.;ere endorsed by the Commom·7ealth' s Attorney 

" Seen and Agreed to " . No action has been t aken by t he court on 

the motions fil ed on behalf of Bogue and Syfrett . 

* * * 

I . She rman, Crowley and Taylor . 

Sheroan fil ed a motion t o'dismiss and grounds of defense , 

\·lith supporting memorandum of l at•7, i n 'tvhich he stated thnt his 

counsel sough t and obtained advice from the Attorney General ' s 

Office to e xpedite his relea~e after entry of t he order suspend-

in3 the bal<J.nce of his sentence ; that he was rel eased on 

September 17, 1980 , up on authorization of the Depnrt~ent ; t hat 

he has r ejoined his t:vifc and begun his mm photogr:J.phic priLlti nG 

and gr <J.ph ic::; bus inc s s in Durham , Non:h Carolin:J.; atHl that he h.:ls 

complied with a ll the terms of hi s probation . 

Ct:' ot~·ley fil~d a motio n to dismiss .:md grol.ll1 ds of 

defense, t.;ich SUtJp orr:ing mcr:1o r.:mdum of l atv , in "·hich he st.:1t~d 

th:lt he ~.;as :-cle.Jsed :rot:~ custody by the Dcpo.rt:::cnt on Fcb :: t.!:::..:-:: 

- ::> . • • l l h ' d ~, . 1 h" c O[ .:-c8:1::.on .J nc IJ.:!:-o c , .1e · 3tl rccu:-!lc co ~· - or l. L::l , ,.l.s .... or:7.c:-
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home, \.Jhere he \vas living "as a 1 m; - ab i di ng citi zen". 

Tay l or filed a mo ti on to dismiss and grounds of defense, 

with supporting memorandum of l aw, in which he st ated t hat h is 
# 

c ounsel sought and obtained advice from the At t orney General ' s 

Offi ce to expedi te his release after entry of t he order suspend­

ing t he ba l ance of his sent ence; that he was released on Octobe r 

15, 1980, upon authorization of the Depa rtment; t hat he r etur ned 

to Colorado t o his former seasonal employmen t in a ski shop ; 

t hat he was employed for t he summer as an e l ectrician in con-

struct:ion \vork; and that h e has complied \.Jith all the terms of 

his probation . 

The Department ' s theory, as advanced by th~ Attorney 

General, is that the cases of She~man, Crowley and Tayl or are 

not c oncluded , and that the order s suspending t he balance of 
.; 

their sentences and placing them on probation were invalid 

orders, so t hat the Department may reacquire custody of the 

three as if they were escaped felons wi t hout incurring the ·risk 

of being he ld in contempt of the trial court . The Attorney 

General suggested in oral argument that the proper mandate for 

this Court to enter wo ul d prohibit the t rial court from effec t-

uating the release orders a l ready entered. 

We can not pass up on the validity of the orders un de r 

\·Jh :i. c~ Sh-2 ::-:::an, CrO\·lley and T:1ylor \.Jere rclenscd E::- or;J custody . 

Ti:.c Atto:-ney General has miscons t~ucd the func ~ion of the 1vrit 

of prohibition, which is not ,available to undo e r::-ors that may 

.--·-:os 
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have been committed in ordering the release of these defendants . 

The function of the ~.Jric Has defined in United St.Jt.es v. Hoffm::n, 

7 l U . S . ( 4 H a ll . ) 15 8 ( l 8 6 6 ) as f o ll m..r s : 

The writ of prohibition , as it s name 
i mports , i s one \vhich comm.:mds the 
person to whom it is directed not to 
do something ' which , by the sugges ti on 
of the r elator , the courc is informed 
he i s about t o do . If the chin[; be 

already done , it is manifest t he ~rit 
of prohib i tion cannot undo it , for cha t 
would require an affirnat i ve act; and 
th e only effect of a writ of prohibition 
i s t o suspend al l action , an d to prevent 
any furt he r proceeding in the prohibited 
direction. 

Id. at 161-62 . 

The ~vrit may be us ed to prevent the exercise of assumed 

jurisdiction of the court by the judge to whom i t is directed , 

either when he has no jurisdiction or Hhen he exceeds his juris -

diction, but it may not be use d to correct error already co~it -

t ed . Rollins v. Bazile, 205 Va . 613 , 616, 139 S . E. 2d 114 , 117 

(1 964) ; Grief v. Ke£lev, 115 Va . 552 , 55 7 , 79 S . E . 1062 , 1064 

(1913) . See Lee v . J ones , 212 Va . 792, 793, 188 S . E . 2d 102, 103 

(1972) ; see also Enl'!lish v . HcCrarv, J L•8 So.2d 293 , 297 (Fla . 

1977) ; B~rks Pleading and Practice§ 200, at 326 (4t~ ed. 1952) . 

Here , three de~endancs Here·released from custody by 

orders encercd by the court which t r ied the cases , wi th the 

09 



approva l of the Commonwealth's Attorney , and pursuant to a 

practice approved in 1975 by the then Attorney General. I n each 

cas e , the release is an accomplished fact; t hus , the time for 

challenging such r eleases in a petition for a writ of prohibicion 

has _passed . So l ong as _these defendants con tinue to comply 

\vith t he terms of their probation , the orders of the trial court 

are final and conclusive. The on l y portions of the release 

orders that r emain executory a r e the requirements f or continuing 

sup ervisory probation . If .the orders \vere improperly entered, 

t he effect of prohibiting enforcement crf the unexe cu t ed 

provisions would be to leave •the defendants free from the con ­

straints of probation , a result that unques tionab l y would be 

contrary to the public interest. We hold, the r efore , that the 

purpose of the rel eases has been accomplished , th at the writ 

o f ?rohibit i on Day not be used to revoke these rcle.:1ses , and 

tl-:o.t the Dcpar~r..en t ' s pe cit ion must be di smissed .:1s co She r:-::.:1n , 

Crowley and Taylor . 

* * * 

---~-~- -- to· 



VIRGINIA : 

IN THE CIRCUIT COURT OF CUMBERLAND COUNTY 

COM.HON\vEALTH OF VIRGINIA 

v. 

DANIEL CURRY CRmvLEY 

ORDER 

A motion hav ing been filed by the Commonwealth and t he 

Virginia Department of Corrections to vacate the Order of this 

Court of February 19 , 19 81, entered i n this matter, which 

' d irected the r elease of the defendant from custody and suspended 

the rema inder of his sentence , it is ORDERED that \he defendant 
.rvJt"'f.+'}-cH€.. ( 2-l ~ 

~may file a responsive pleading within tQ:1 {ldr days of the date 

of this Order. 

The Clerk is directed to forward a certified copy of this 

Order to Robert G. Cabell , Jr ., Esquire, 523 East Main Street , 

Richmond , Virginia 23219 , counsel for the defendant , and to 

Marshall Coleman, Attorney General of Virginia . 

Enter this ~~~ay of ~* 1 1 981. 

~~\ 
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V I R G I tl I A: 

CONMONWEALTH OF VIRIGNIA 

v. CASE NO. 

DAti I EL CURRY CRO\~LEY 

DEFENDANT ' S RESPONSE TO PETITIONER'S t10TION 

Comes now the defendant , Daniel Curry Crowl ey, by counsel, and for hi s 

response to t he petit ioner 's moti on to vaca t e and set as i de th is Court ' s order 

of February 19, 1981, says as fo l lows: 

1. Counsel for petitioner i s acting without authority in vi olation of 

Vi rg i nia Code Section 2. 1-124 and accordingly t his mot i on shoul d be dismissed . 

2. Petitioner's mot i on i s barred by Ru l e 1:1 of the Rules of the 

Supreme Court of Virginia and the equitable doctrine of l aches . 

3. This Court i s powerless to inval i date i ts order of February 19, 1981 , 

since the Supreme Court of Virginia has ruled that this order is a "fina l and 

conclusive" one valid so long as th i s defendant "continues to comply 1-1ith the .., 

COU~I S EL : 

terms of his probati on" (see In_ Re: Commo m-1ealth of Virginia, Department of 

Correcti ons. Petiti oner, s l ip opin i on, page 7) and no court has he l d that the 

order of February 19, 1981, v1as entered 1-1ithout jurisdi ction. 

4. Petitioner has acted in a manner that violates defendant ' s rights to 

due process and eq ual protection of the law under the Fifth and Fourteenth 

Amendments of the United States Constitution . 

DAN IEL CURRY CROWLEY 

- · ..... f'J ..,.../ 
Rabe n G. CJbe1l, .J·r. 
C. >li c:,ael OeCt:u~n s 
U,GELL. ?1\RIS . LO\·~ E i:SEIII 2.t GAREFOR8 

·,·--z 
BY ·l ··v._.\ (-:, \._ £,'.{~ .... 0_ .. ~ · 

0 f Counse I 

523 t:c. s t :1a in S tree~ 
~i ch1no nc , 'iirqinia 2321 9 
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Fi1ej In the d·~rk's Offkc of th:: Circuit 
· Cvut d ~u~::rl::ml CJr~Vi rt: i : :i . t . 

V I R G I N I A: 
:rhf-1;/.q( __ dav oi.J1T __ l9~/ f(i_j{f 

·~~"(IJU0fi'J?Jr'.cJ-{1~;tk · 
U Clerk 

IN THE CI RCU IT COURT OF CUMBERLAND CO UNTY 

COMMONWEALTH OF VIRGINIA 

v. CASE NO. - -----

DAN IEL CURRY CROW LEY 

MOTION TO DISMISS 

Comes nm-1 the defendant , Dan i e 1 Curry Crm-11 ey , by counse 1, and for hi s 

motion to dismiss says as follows: 

1. The Commonwealth of Virginia and the Department of Correcti ons of the 

Commo nwealth of Virg ini a t hrough thei r counsel , the Attorney General of 

Virginia, have filed a motion i n this Court requesting t his Court to vacate 

and set aside its order of February 19, 1981, releasing the defendant from 

custody and suspendin g the remainder of his te rm of confinement. 

2. The Department of Correcti ons of the Commonwea lth of Virgini a i s not 

and never has been a party to the criminal proceedi ng against t he defendant 

""' i n t his Court and therefore should be dismissed as a party to the motion 

described in paragraph one above. 

13 



3. Counsel for the p~titioner, the Attorney General ~f Vi rg ini a , has 

not produced i n this Court any document exemplifying a specific request by the 

Governor of the Commonwealth of Virginia for the Attorney General to partici -

pate in this case in this Court, and without such a specific request the 

Attorney Genera 1 has no authority to act as counse 1 for t he Commom'lea 1 th of 

Virginia i n this matter pursuant to Virginia Code Section 2.1-124. Accordi ngly 

since the Attorn2y General is acting without authority , the previously filed 

motion must be dismissed. 

\·IHE REFORE , the de fendant , Daniel Curry Crowl ey , prays that the motion 

to vacate and set as i de the order of February 19, 1981, be di smissed. 

COUdS EL : 

Robe r t G. Cabel l, J r. 
C. Michael DeCamps 

DANIEL CURRY CROWLEY 

n __....,· 
1:1 -1 · -r- 1'~ r:. : ;; '· . -

BY ~~~~,·~K~-~v~i~\~~~~~~ tt~<~. (~;L~- \~- ~~-----·(~------
1 O(Counsel 

CABELL, PARIS , LO\·IniSTEHl & B.ll.REFORD 
523 Eus t , lain Street 
Richmond , Vi rg ini u 23219 

14 
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VIRGIJ.ah: 

IN THE CIRCUIT COURT OF CUMBERLAND COUNTY 

COHMON\vEALTH OF VIRGINIA 

v . 

DANIEL CURRY CROWLEY 

REPLY MEMORANDUM 

Now come the Commonwealth of Virginia and t he Department 

of Corrections of the Commonwealth of Virginia , by counsel, 

and respectfully submit this Reply Memorandum . 

I. 

Standing 

The defendant asserts that the Attorney General and 
ojo. 

Department of Corrections have no standing to move this Court 

to vacate its suspension order of February 19, 1981 . His position 

is unsound . 

In the case of In ~e Commonwea lth of Virginia, Department 

of Corrections, Petit ioner , Va . S . E . 2d 

Record No . 810667 , slip op . (S ept . 11, 1981) , the Supreme Court 

1.5 



recognized the standing and interest of the Department of 

Corrections, because the Department is vested with jurisdiction 

over prisoners and is a "proper party to rais e t he question " 

of the validity of the suspension order. I d . (slip op . at 13) 

Also, i n Richmond Newspapers, Inc . v . Co~onwealth of Virginia , 

et al , Va. S . E . 2d ___ , Record No . 80137 0 , 

slip . op. (Sept . 11 , 1981) , the Supreme Court i mplicitly 

acknowledged the standing of an interested third party to be 

heard in a criminal proceeding . I n that consolidated case 

members of the news media successfully challenged closure orders 

of a trial court excluding the public and newsmen from pretrial 

hearins;s. Id . 
Accordingly, the Departme nt of Corrections has 

stcJ.nding . 

furthe r argue3 that the Attorney General -
The defendant 

on behalf of the "Commonwealth of 
insofar as he also appears 

h 't to move for vaca t ion of the 
V. · l· a " is without aut orl Y lrgln -

2 . 1 - 1 24 of the Code of Virginia 
suspension order bec a u se under § 

amended , he norma lly does not represent the 
(1 950) , as 

~~--16 
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Commonwealth i n a criminal prosecution . The fact is , however , 

t hat the "motion to vacate" is not a " criminal prosecution ," and 

the Attorney General is seeking at this point only to have an 

order forma l l y vacated on the ground that it was clear l y entered 

without jurisdiction . 

Final l y , the defendant maintains that the motion to vaca t e 

c ons titutes an "appeal " .bY the Commonwealth which is not 
; 1 
·· authori zed in a criminal case. This is patent l y without merit . 

Not only was the motion filed in t he trial court , but seeking 

vacation of a jurisdictionally d efective order in this fashion 

no more amounts to an "appeal " than did filing for a writ of 

prohibi t i on , which was granted by the Supreme Court in the cases 

of Douglas Bogue and William Syfre tt . 

1 
The purpose of the provision of the Virginia Constitution 
prohibiting appeals by the Commonwealth is to insure that 
a cerend~nt is not p ut t wice in jeopardy fer the same 
offense. Smvth v . Godwin , 188 Va . 753, 51 S . E . 2d 230 , 
cert . den i ed , 337 O.S . 946 (1 949) . It does not prohib i t 
an 2p2eal by the Commonwealth from a habeas corpus judg­
ment which overturns a conviction . I d . Al so , a petition 
of the Commonwealth fo r a rehearing in a criminal c~se on 
appeal in the Supreme Court does not constitute an "appeal " 
wichi:1 the meaning of the constitutional prohibition . 
Burae ss v . Corr.momvcd lth , 136 Va. 697 , 118 S . E . 2d 273 (1923) 
In Jurr.~ ss the convlCt.lon , which initially was ordered 
rever~~~ , was affirmed on rehearing sough t by the 
Corr..mo::· .. ,eal th . 

17 
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V I R G I N I A : 

e Ll TilE CIHCUIT COURT OF CUNBEP.Ll\I!D COUNTY 

COf.i ~·lON~~F..l\LT! I OF VIRGIIH!\ 

v . 

D.l\0J IEL CU RRY CRO\IJLEY 

O~DER 

This m~tter huving been brought before the Cour t by 

the Conu:10m1eulth of Virginia and the Vir ginia Department of 

Correctio ns upon a Motion to V~cate the Orde r of this Court 

entered on February 19 , 198 1 , the defendant having filed his 

Motion t o Dis~iss and the Commonwealth of Virginia and the 

Department of Corrections having thereafter filed a Reply 

Memorandum , n o party having requested further argument thereof_; 

Upon careful consideration whereof , for reasons 

• stated in defendant ' s pleading , and the decision of the Supreme 

Court of Virginia in the recent case of I n Re: Commonwealth 

? of 'lirginiu , Department of Corrections , Petitioner , rendered 

on Septenber ll , 1981 , the Court finds the N o·tior. to Vacate 

to be without merit and hereby ADJUDGES , ORDERS and DECREES 

thut the su:ne b12 dismissed 1.vith prejuc'tice , to '.vhich action the 

e :-::ception of the Cornmonvtc:a l t h of Virqiniu and the DP.partmen t 

of Corr ections i s duly noted . 

Let the Cl erk certify copies of this Order to a ll 

counsel of r ecord . 

!':"~· · o"'\-~ .-l _ ..... ..__ ,_ ..... 1.8 



A.SSIGtJf.iENT OF ERROR 

Pursuant to Rule 5 : 21 of the Rules of the Supre~e 

Court of Virsinia, the appellants assign the followin g 

as error : 

That the Circuit Court erred in r efusing to vacate 

and set aside its suspension order of February 19 , 1981 , 

which v1as entered after that Court ' s j urisdiction had been 

extinguished by the expiration of twenty - one days from 

final judg~ent and delivery of the prisoner to the 

penitentiary . . 
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CERTIFICATE OF SERVICE 

I hereby certify that on or before this 22nd day of 

November , 1982, three (3) copies of this joint appendix 

have been mailed, postage prepaid , to Robert G. Cabell, 

Jr., Esquire , 523 East Main Street , Richmond, Virginia 

23219, counse l for appellee . 

James E. Klp 
Senior Assistant Attorney General 
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