


TABLE OF CONTENTS 

Motion for Judgment r.Ied 3/25/83 1 

Exhibit A • • • • . • • • . • • • • • • • • • . • • • • • • • . • • . • • • . • • • • . • • • . . . • . . • • • S 

Exhibit B • • • • • • • . . • • • • • • • • • • • • • • • • • • • • • • • • • • • . • • . • • • • • • • • • • • 6 

Response and Grounds of Defendant r.Ied S/16/83 . • • . • • • • . . • • . • . . . . . . . . • . • 8 

Responsive Pleadings of Arkansas Best Freight Systems 
rtled 6/1/83 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11 

Cross Bill of Defendant r.Ied 6/1/83 14 

Grounds of Defense r.Ied 3/16/84 • . • • • • • • . • . . . . . . . . • • . • . . • • • . • • . • . . . . 21 

Grounds of Defense to Cross Bill r.Ied 3/16/84 24 

Notice filed 9/4/84 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 26 

Order Appointing Guardian Ad Litem entered 917/84 • • • • • . • • . • • . . • . . • . . . . . • 28 

Motion for Summary Judgment r.Ied 4/22/91 • • • • • . • • • • • . • . • . • • . . . . . • . . . . 33 

H. H. Moore, Jr. Trucking Co., Inc. Motion for Summary 
Judgment rued 6/24/91 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 38 

H. H. Moore, Jr. Trucking Co., Inc. Memo in Support of 
Motion rtied 6/24/91 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 41 

Letter from Judge Covington dated 7/8/91 . . • . • . • . • . . . . . . . . . . . . . . . . . . . . . 67 

Order entered 8/1/91 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 69 

Notice of Appeal r.Ied 8/27/91 • • • • • • • • • • • • • • • • • • • • • • • • • • • • • . • • . . • . . . 71 

Complainant in Action for Declaratory Judgment r.Ied 8/28/91 • . • . • • • • • . • • . • • • • 73 

Motion for Summary Judgment r.Ied 8/28/91 • . • . • • • • • • • • . . • . • . • • • • • • • . • • 77 

Judgment and Order from U.S. District Court r.Ied 8/28/91 • • • • • • • . • • • . • • • • • . . 80 



Page Two 

Opinion Fourth Circuit Court of Appeals filed 8/28/91 . . . . . . . . . . . . . . . . . . . ... 
Stipulation of Record on Appeal fded 9/4/91 •••••••••••••••.••••••.•••.•• 

Assignments of Error . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 

85 

91 

92 



--..,., 
VIRGINIA: I N THE CIRCUIT COURT FOR THE COUNTY OF APPOMATTOX 

GAIL M. BRYANT, Administratrix of 
the Estate of James Iverson Bryant, 
Deceased 

Plaintiff 

vs. 

ARKANSAS BEST FREIGHT SYSTEM, INC. 
Serve: State Corporation Commission 

Richmond, VA 

H.H. MOORE , JR . TRUCKING COMPANY, INC. 
c / o Thomas W. Lawson 
Registered Agent 
110 Court Stree t 
Appomatt ox , VA 

a nd 

MARY KATHRYN BAILESS GOFF 
Administra trix of the Estate of 
Calvin Mack Bailess 
Route 1, Box 183B 
Big Island, VA 

Defendants 

MOTION FOR JUDGMENT 

* 

* 

* 

* 

* 

* 

* 

* 

* 

* 

* 

* 

* 

* 

Comes now the plaintiff, Gail M. Bryant, Admin istratrix 

of the Es tate of Jame s Iverson Bryant, and moves for j ud gment 

against the de f endant s , Arkans as Be st Freight System, Inc . 

(Arkansas), H. H. Moore, Jr . Trucking Company, Inc. (Moo re) 

a nd ~ l ary Kathryn Bailess Goff , Admini s tratri x of the Es t a t e 

of -calvin Mack Baile ss ( Ba i l ess) , pursuant to Section 8.01-

SO of the Code of Virginia , 1950, on the grounds and in the 

amount as hereinafter se t forth: 

1. Plaintiff qualified a nd was duly appointed 

administratrix of the Estate of James Iverson Bryant by the 

Circuit Court of Campbell County, Virginia, on the 28th day 

of January, 198 2, as evidenced by certificate of Henry E. 

Bennett, Clerk , dated January 28, 1982, and attached hereto 

as Exhibit A. 1 



2. That on January 23, 1982 , a t app r oximately 10 :10 

A.M ., plaintiff' s decedent was a passenger in the 1977 Kenworth 

tractor tra ile r, a freigh t truck operated by the defendant, 

Ar kans as , under trip l ease with Moore, owner of the vehicle, 

dat ed January 22, 1982, a copy of which is a ttached hereto 

as Exhibit B. Under the t erms of the afo r esaid lease Arkansas , 

the lessee, ass umed f ull respons ibility for operation of t he 

motor ve hic le to the publi c . 

3 . The · terms of the afo re said lease where by Arkansas 

ass umes f ull responsibility to the public were intended to 

benefi t the public and specifically the plaintiff, making 

the plaintiff a third par t y beneficiary under such contract . 

4 . Tha t under the terms of the afo r esa id lease , 

the l essor, Moore , agreed to pay the driver's salar y and maintain 

wo rkmen' s compensa tion coverage a nd other necessary payroll 

i t ems . 

5. That the dri ve r of the aforesaid ve hicle at 

the time of the acc ident, Ba iles s , was an employee of the 

defendan t s hereto , jointl y and severely , or was an employee 

of Arkansas or , in the alternative , Moore, at the time and 

place aforesaid and was acting within the scope of his emp l oyment . 

6 . At the sa i d time and place , it was the duty 

of Bailess to operat e said truck free from negligence and 

with due r egard to the safe ty of his passenger . 

7 . That notwit hstanding said duty , the defendants , 

acting by and through their employee , Bai l ess , and said defendant 

Bailess, did then a nd there so r eckless l y, carelessly and 

negligently, in a gross ly negligent manner, in utter disregard 

of cauti on and co mpl e t e negl ect of the safety of the plaintiff' s 

decedent, in a willful a nd wanton manner , with reck l ess 
2 indifference to the consequences , operate said truck so that 



the truck was caused to travel down a steep incline and around 

a curve where in the speed limit was 55 M.P.H. at the 

excessively high rate of speed of approximately 80 M.P .H., 

causing the truck to overturn and crash. This crash was 

proximately due to the defendant's violation of his duties 

aforesaid . 

8. Defendants, acting through their agent and 

employee, Bailess, and said Bailess, individually, were 

negligent, grossly negligent and acting with willful and wanton 

negligence in that he: 

(a) failed to keep proper lookout; 

(b) exceeded a reasonable speed under the circumstance 

and conditions then and there existing; 

(c) exceeded the registered, posted and regulated 

speed; 

(d) failed to apply his brakes or to slow the truck 

in time to avoid the accident; 

(e) fail ed to give full time and attention to proper 

operation and speed of the truck; 

(f) failed to keep the truck und er proper control; 

(g) operated the truck in a reckless, gros s l y 

negligent, and willful and wanton manner . 

9. As a result of the aforesaid crash the plaintiff's 

decedent received severe and violent injury which caused his 

death on January 23, 198 2 . 

10. Plaintiff' s decedent died intestate survived 

by the following statutory beneficiaries: 

Gail M. Bryant wife 

Tonya Michelle Bryant 

Cherie Kylene Bryant 
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daughter 

daughter 



Said bene fici aries have sus t a ined f inanc ia l a nd 

pecuniary loss as a result of the death of plaintiff's decedent 

and have suffered severe mental anguish at the loss of his 

company and counsel . 

12 . Plaintiff claims damages against the defendants, 

jointly and severely, in the amount of One Million Two Hundred 

Fifty-Three Thousand Seven Hundred Sixty-Nine and 20 / 100 

($1,253,769.20) Dollars on behalf of said beneficiaries, as 

follows: 

(a) f or fun e r a l expens es o f decedent 3, 769. 20 

(b) for pecuniary and fin ancial 

l oss s uffe red by s tatutory 

beneficiaries 500 , 00 0. 00 

(c) for mental anguish and loss of 

decendent's company and counsel 

suffered by statutory beneficiaries 750,000. 00 

WHEREFORE, your plaintiff demands j udgment against 

the de fendants, jo intly and severely, in the amount of One 

Million Two Hundred Fifty-Three Thousand Seven Hundred Si xt y ­

Ni ne and 20 / 100 ($ 1, 253 , 769. 20) Do ll a r s , and her cos ts i n 

thi s behalf e xp e nded . 

A. DAVID HAWKINS 
Overbey, Overbey & Hawkins 
Attorneys at Law 
Courthouse Square 
Rustburg, Virginia 24588 
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STATE OF VIRCINIA 

• 
Campbell County, To-Wit: 

. I, H. E. Bennett, Clerk of the Circuit Court for Campbell County, in the State of Virginia, 

do hereby certify that on the ....... ~.S~.h ........... day of .......... JA~JJAR.J ......................................... , 

19 ..... $.g ___ , _________ _ Y.AJJ:..J~,.- .J?.~l~.N! ._ ................ ........................ _.:. du.ly qualified in said Court as 

--·· ··--·-·····-··AP.J®;J:S.TM.TRIX. ....................... of ... JA}f;S. .. IYE.RS.OK . .BR!ANT., ... de.c.ease.d 

and gave bond as such according to law; and that said qual ification is still in full force and 

effect. 

Given under my hand and the seal of said Court, this 

....... ...... 2.$t.-h ..... .. day of ... ·--·····J.ant<a!'-Y--········-·····-·· 19.-Sz .. . 

and in the ...... : ... 206tb .............. _.year of the Commonwealth . 

. -·~·:· !_·· ··1~······ ····-·--···· ··· ·--·· • Clerk. 

EXHIBIT A 
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LESSOR hereb)'agreestodeliveilh.s ~to~ffi~ . <A> <P) J.4 on 'i -ee0-64$!~: t\*1~ l6aSon ~ load. is!"'1~~rlldoo Of 

before the allow staled lima. LESSOR wiU call · · Telephone... , g•q 10f delay and ~as to wtlen 

load will be offered for delivery. II for any reason the load is 'not delivered as· above .stated, and LESSOR fails · to give notice as above stated, LESSOR'S 
revenue wil be decreased by the lollowing penalties: For ttie'tirSt 8 '!lours $10.00;~ for ~- nexi16 helin-$1s:oo; for the oex12.4hoors $25.00 . .4n addrtion, 
LESSOR'S revenue win be dect11ased In the amoL.nt 0( any e~sa.s of ABF due·io late delivery. LESSOR h&reby lldmowledges receipt of the fOllowing end 
agnHtS to a deduction of $25.00 iOfn ttle final seltlemM1l ot the compensation I Of ttl is lease if he fails to comply with the above ag~ ••. : ( . ""·. • •. , : ·:- .:-,;;..·. ::.·. 

Jm~ 

tOwner 's Name it Not Carner) (Stnte() (Ctry) ~ (SfatfJ) (Pf>one) 
T/'u5 oertlfitu ITlllt ITle above leued vehicle to be used by LESSEE ts ooe which has ccmpleted a movement of exempl commodifies (as defined in SectJon 203 
of the Interstate Cotnrn¥oe Act Of bY me Interstate Commerce Commrssion), end sucll vehiCle is next to be used bY LESSEE in e loaded movement '" MfY 
dl~tion. end/of m one Of more ol a ser•tu of movemiJI'Its, lOaded or empty, m the general dlfec!Jon of the gen&ral a1ea in which lhfl leased whicle is b4sed. 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF APPOMATTOX 

GAIL M. BRYANT, Administratrix of ) 
the Estate of James Iverson Bryant,) 
Deceased, ) 

Plaintiff ) 
) 
) 

vs 

ARKANSAS BEST FREIGHT 
SYSTEM, INC. 

H. H. MOORE, JR. TRUCKING 
COMPANY, I NC. 

and 

MARY KATHRYN BAILESS GOFF, 
Administratrix of the Estate 
of Calvin Mack Bailess, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Defendants ) 

RESPONSE AND GROUNDS OF 
DEFENSE OF THE DEFENDANT, 
MARY KATHRYN BAILESS GOFF , 
ADMINISTRATRIX OF THE ES­
TATE OF CALVIN MACK BAILESS 

The defendant, Mary Kathryn Bailess Goff, Administra­

trix of the Estate of Calvin Mack Bailess, by counsel, for her 

response to plaintiff's Motion for Judgment and for her grounds 

of defense to this action, says: 

1. That she neither admi ts nor denies the allegations 

11 of numbered paragraphs 1., 2. , 3 . , 4 . , and 5 . of said Motion f or 
' 

II 

" I
I 

Judgment. 

2 . That she deni es the allegations contained in 

numbered paragraphs 6 . , 7., 8 ., and 9 . of said Motion for Judgment 

and calls for strict proof of each and every allegation therein. 

3 . That she neither admits nor denies the allegations 

of numbered paragraph 10 . of said Motion for Judgment. 

4. That she denies the allegations of numbered para­

graph 12. of said Motion for Judgment . 

8 



5. The defendant specifically denies each and every 

allegation contained i n pla intiff's Motion for Judgment except 

those specifically admitted herein. 

MARY KATHRYN BAILESS GOFF , ADMINIS­
TRATRIX OF THE EST E OF CALVIN 
MACK B SS 

BY 
~~~~~~~~~~~UN==s=E=L------~ 

9 



I 

'I I 

Lacey E. Putney, Esquire 
PUTNEY AND PUTNEY, p.d . 
P. 0. Box 127 
Bedford, Virginia 24523 

I, Lacey E. Putney, Attorney for the defendant, Mary 
Kathryn Bailess Goff, Administratrix of the Estate of Calvin Mack 
Bailess, hereby certify that a copy of the foregoing response was 
mailed to A. David Hawkins, Esquire , Overbey, Overbey and Hawkins, 
Courthouse Square, Rustburg , Virginia 24588, counsel of record for 
the plaintiff ; to Harry G. Lawson , Esquire, Post Office Box 80 7 , 
Appomattox, Virginia 24522, counsel of record for the defendant, 
H. H. Moore, Jr . Trucking Company, Inc. ; and to Thomas C. Spencer, 
P.C., 31 West 
of record for 
this 13th day 

Washington Street, Lexington, Virginia 24450, counsel 

the defendant, Ark~as Bes~JFreight System, Inc., on 

of May, 1983. ~ ~ J!~ 

Lacey Hutne~torney for the 
defendant, Mary Kathryn Bailess Goff, 
Administratrix of the Estate of Calvin 
Mack Bailess 

10 



VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF APPOMATTOX 

GAIL M. BRYANT, Administratrix of 
the Estate of James Iverson Bryant, 
Deceased, 

Plaintiff, 

v. 

ARKANSAS BEST FREIGHT SYSTEM, INC., 

H. H. MOORE,JR. TRUCKING COMPANY, INC., 

and 

MARY KATHRYN BAILESS GOFF, 
Administratrix of the Estate of 
Calvin Mack Bailess, 

Defendants. 

MOTION TO STRIKE 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

RESPONSIVE 
PLEADINGS 
OF ARKANSAS 
BEST FREIGHT 
SYSTEM, INC. 

The Defendant, Arkansas Best Freight System, Inc., 

moves the Court to Strike the Motion for Judgment on the 

grounds that it is insufficient in law to support any judgment 

against this Defendant. The Motion for Judgment alleges a 

contractual agreement (Trip Lease) between this Defendant and 

H. H. Moore Contracting Company and f urther alleges that thi s 

Defendant assumed full responsibility for operation of the 

motor vehicle to the public. The Plaintiff 1 s allegation is 

that the Plaintiff 1 s Decedent was a passenger in the vehicle 

which was under the Trip Lease and consequently is not a member 

of the public as intended to be protected under the terms of 

the Trip Lease. Plaintiff is not a third party beneficiary 

under any such contract if proven by the Plaintiff as a matter 

of law. 

This Defendant further hereby Moves to Strike the 

Plaintiff 1 s claim on the grounds that the Plaintiff alleges 

11 



that the Defendant, Bailess, acted intentionally and that this 

Defendant, Arkansas Best Freight Systems, Inc. cannot be held 

liable for the intentional act of the said Bailess under the 

allegations set forth in the Motion for Judgment. 

GROUNDS OF DEFENSE 

1. This Defendant denies any indebtedness to the 

Plaintiff for the amount alleged in the Motion for Judgment or 

for a ny o ther sum whateve r . 

2. This Defendant is not advised as to the truth 

or falsity of the allegation contained in Paragraph 1 of the 

Motion for Judgment and therefore calls for strict proof of it. 

3. This Defendant admits that an accident occurred 

at approximately the time and date set forth in Paragraph 2 of 

the Motion for Judgment . This Defendant admits that it had a 

Trip Lease agreement with the Defendant Moore, owner of the 

vehicle, but denies that this Defendant was the operator of the 

vehicle . This Defendant had entered into a Trip Lease agree-

ment with Moore for the movement of freight under the terms of 

a Trip Lease agreement, but the Defendant is unable t o read t h e 

"Exhibit B" filed with the Motion f o r Judgment herein and, 

consequently, neither admits nor denies that the said "Exhibit 

B" is an accurate copy of the said Trip Lease agreement . This 

Defendant admits that the Trip Lease agreement that was entered 

into provided that this Defendant should meet its responsibil­

ities to the public as provided by the Interstate Commerce 

Commission's regulations but denies that the Trip Lease agree­

ment provides that this Defendant assumed full responsibility 

as to the Plaintiff or the Plaintiff's Decedent. 

12 



4. This Defendant denies that the Plaintiff or the 

Plaintiff's Decedent is a third party beneficiary under the 

said contract as set forth in Paragraph 3 of the Motion for 

Judgment. 

5. This Defendant admits the allegations of Para-

graph 4 of the said Motion for Judgment. 

6 . This Defendant denies that the Defendant 

Bailess was an employee of this Defendant but affirmatively 

alleges that the said Defendant Bailess was an employee of the 

Defendant Moore . 

7 . The allegation contained in Paragraph 6 of the 

Motion for Judgment is a conclusion of law and thi s Defendant 

neither admits nor denies the allegation contained therein but 

~alls for strict authority for the said conclusion of law. 

8. This Defendant denies the allegations of 

Paragraphs 7 and 8 of the Motion for Judgment and calls for 

strict proof thereo f and further renews this Defendant's Motion 

to Strike previously set forth in this Responsive Pleading as 

to the allegations contained therein. 

9. This Defendant denies that the accident oc-

curred as set forth in the Motion fo r Judgment or that the 

Plaintiff or the Plaintiff ' s Decedent was injured and damaged 

to the extent and with the consequences alleged in the Motion 

for Judgment and, therefore , calls upon the Plaintiff fo r 

strict proof of such a lleged damages. 

10. This Defendant denies that it or any employee 

or agent of this Defendant was guilty of any act or negligence 

which approximately caused the accident in question. 

11. This Defendant denies that this Defendant 

breached any legal duty owed to the Plaintiff or the Plain-

tiff's Decedent. 12A 



12. This Defendant alleges that the Plaintiff's 

Decedent 1 James Iverson Bryant 1 was guilty of negligence or 

assumption of the risk or both which will bar or limit the 

Plaintiff's recovery in this action. 

13. All allegations in the Motion for Judgment not 

expressly admitted herein are denied. 

14. This Defendant will further rely on all proper 

defenses av ailable to it based upon the evidence adduced 

through discovery and at trial and hereby reserves the right to 

amend its Responsive Pleadings for such purpose. 

ARKANSAS BEST FREIGHT SYSTEM, INC. 

By Counsel 

Thomas C. Spencer, P.C., p.d. 
31 West Washington Street 
Lexington, Virginia 24450 

By: A/(. _.,..., <: ji ~ ~ - ~ -----
/ ¥homas c. Spencer 

CERTIFICATE 

I hereby certify that I hav e this day of 

19 8 3, mailed a true copy of the 

Pleadings to A. David Hawkins, Esquire, 

Overbey, Overbey & Hawkins, Courthouse Square, Rustburg, 

Virginia 24588. 

~ r · ?-~7/ · ·-. 
Thomas C. Spencer 

13 



VIF.GINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF APPOMATTOX 

GAIL M. BRYANT, Administratrix of ) 
the Estate of James Iverson Bryant, ) 
Deceased, ) 

) 
Plaintiff, ) 

) 
v. ) 

) 
ARKANSAS BEST FREIGHT SYSTEM, INC., ) 

) 

H. H. MOORE, JR. TRUCKING COMPANY, INC., ) 
C/o Thomas W. Lawson ) 
Registered Agent ) 
110 Court Street ) 
Appomattox, Virginia ) 

) 

and ) 
) 

MARY KATHRYN BAILESS GOFF, ) 
Administratrix of the Estate of ) 
Calvin Mack Bailess, · ) 
Route 1, Box 183B ) 
Big Island, Virginia ) 

) 
Defendants. ) 

CROSS BILL OF DEFENDANT 
ARKANSAS BEST FREIGHT SYSTEM, INC. 

1. This Defendant, Arkansas Best Freight System , 

Inc. herein alleges that at the time and date of the accident 

alleged in the Motion for Judgment hereto fore exhibited against 

this Defendant herein there existed a contract be tween this 

Defendant , Arkansas Best Freight System, Inc. and the Defendant 

H. H. Moore, Jr . Trucking Company , Inc., a copy of which 

agreement is attached to this Cross Bill and incorporated 

herein as if fully set forth in this Cross Bill. 

2 . Pursuant to the terms of the said agreement the 

Defendant H. H. Moore, Jr. Trucking Company, Inc. agreed to 

indemnify and hold harmless this Defendant as set forth in the 

agreement alleged in Paragraph 1 hereof. 

14 



3. This Defendant has been required to expend 

large sums of money for which the Defendant H. H. Moore, Jr. 

Trucking Company, Inc. is liable to it and further if this 

Defendant, Arkansas Best Freight Systems, Inc., should be held 

liable for any claims set forth in the Motion for Judgment in 

this case then it is entitled to receive indemnification from 

the Defendant H. H. Moore, Jr. Trucking Company, Inc. for such 

damages . 

4. That the accident alleged in the Motion for 

Judgment occurred while the contract alleged in Paragraph 1 was 

in force and the accident involved the equipment which was the 

subject matter of the agreement alleged in Paragraph 1 and the 

agreement is applicable to the damages alleged in the Motion 

for Judgment and other expenses and damages which this Defen-

dant has incurred which are recoverable pursuant to the terms 

of the agreement. 

WHEREFORE, this Defendant Arkansas Best Freight 

System, Inc. prays for judgment against the Defendant H. H. 

Moore, Jr. Trucking Company, Inc. for such sums as are proven 

by the evidence in this cause to be due from H. H. Moore, Jr. 

Trucking Company, Inc. pursuant to the said agreement and for 

such other costs and attorney ' s fees as this Defendant is 

required to expend herein and pursuant to the said agreement. 

ARKANSAS BEST FREIGHT SYSTEM, INC. 

By Counsel 

Thomas C. Spencer, P.C., p.d. 
31 West Washington Street 
Lexington, Virginia 24450 

By: 

15 
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• ·-: L r.:-.;· .. Eqr., r"' ·:.. ·' •·.: .r.,.. ro, :.,uu l l)j : ... ~·. C~IIVCf Ad 1 · 0':11-1;~1 - ;;514 ,, Ou !•,.,n AH :.r ! -fHiJ- 5.:2 1 ~)'\') W1 1~ 'i\ AA. 
/•!.l ;_• q·.,E_;1S ,.., .:.'" : .-• .:. .-.r 1\J io:t_,• . : r:~ ·' _ : .:~. ~•!A r""':~' "'"; •.•·f: ' ll','l Of ttl•·, m-tn. it: • .. l 
:~·- . 1:-)w·n~ ~ -. · . . r .. · ... lo 4 'l: ~-! . • .t . .. .... : lf1 G• ·nc r o~ ! ·.flu to :-.• ·lr'l tfl ;>.\Vm•:ll f I 111 nt:: :n:H!tl ' C·f'JfW~r l { Slqned OCI.'I•':" f)' r, r": o:•: ·CI. 8111 of L,1d•ng or srupp•ng 

:. :.·r. : :fT"';:t'P.''IJ •cx;s C C.. J~·.~:'] ''.41 :r•:'>. -:r.:;~"" t .lJPV ~! lf'! JSO rl!'• ~ .,·.u·uJ ~·J •pmcnt . and ARF .u llhuol•f pac-. .1ruJ • . .qns . 
, ··u'! :o co•I"PI) • ,.,, ·"'i ·JI Ill•• .u.,.., .. ·"~'' .~:IOns ~vwre:b 1ou to u.e .,onally ~r,u-.11 of rn:s a')r..:~:rn•J nt. Also you w1 11 t •J , .. ~:,cred lrom roncJrn') at any ABF 
.•.--:-::r.al~ ar any 1111-.;o. 

ABF PRO _ _! SHIPPER CONSiGNEE WEIGHT 
$067-77397.1 II r::1co, Inc. varco Pruden 

-
-

1-
(1) 

w 
u. HldaTP.town ,on 1.0 Kerner sv1rae, North 

I 
C;) r o 11.'!1 a -

~ Dr J.ver to calJ. centra.J. Cll.Spatc' O<ll..J.,Y ana wnen empty 1-=-a-oL -(J~.:::J-.::51~,15 

" ~ '"''"' ~ .. ....... I TOTAL 
-~..J 

OR hereby agr~ to del:ver t1'11S load to the Cons1 nee b ..J·-- '(A (P) M on 19~ ... . II o any reasqn the load Is not dehvereo:l on Of - - l ' ~ 

!r:'e the above sta:ed hme. LESSOR wolf caS C e .n ~ r a 'i TelephOne, 1t ~OO 0 & --~iflir~ason for delay and inform.:JtlOn as to wt>er1 

Jad will be offered for delivery. If for any reason the toad is not delivered as above staled, and LESSOR fai ls to grve nohce as above slated, LESSOR"S 

3vl'nue woll be dl'creased by tne tonOW1ng penall1es: For the fi rst 8 hOurs S10 00; for the next 16 hours StS.OO; for the n~ ~~ 2~ hours S25 00. tn addition • 

..ESSOR'S revenue w1JI be decreased m the amount of any e•penses of ABF due to late delivery. LESSOR hereby acknowleuges rece1pt of the follow~ and 

·grl!1ls to a deduction of 525.00 from tl'le fmal settlement of the compensat1on tor th1S lease rf he fails to comply with the above agreement 

::;:-~s • ___ 2=--- ____ ICC OPERA l iNG A~~OA!TIES __ ,_PER~ITS ___ OTHEA _____________________ _ 

BEGIN AT ____________ ,TAKE HIGHWAY ~ __ TO ___________ , HIGHWAY li __ TO ____ ___ __ _ 

HIGHWAY • TO _________ , HIGHWAY • __ TO---z-2-6=~_!~~, "I!1JI TO ________ ._..,e,.....,.S 

~ tNTE!'ILINE VI T CHAUFFERS LICENSE NO. _____ PHYS. CEAT. - --:----
1 ~ {Anacll&dJ 

c...a-lvin Bailess R 2 BOX 107A .~ppomattox 1 Virginia 24522 
, ."" (Dnver s Narr.e1 {SllfHlt) (vtyJ (State) (Phone} --

(City) (State} /Phone I 

· a: This cernf:cs t:'3t '"'' above leasad vet~rc!e 10 De us eo' bt LESSEE iJ Cllle wi.>CII'"11as comolated a moverTH!nt of axempt comrnoditres (as defined in Secuon 203 
:J ol tfla Interstate C:>mmerce Act or by tile lnttrstate Ccmmerce ConYnrsSton}. and such vatlicle is next to be used by LESSEE in a loaded movement m any 
~ drrecbon. ar.d.or rn ona or mo111 ola S¥ras olmovamMt.S, loaded or empty, tn the genel'al direca"!! ol rna general ~~a rn whrch Ule lea.stld vehicle rs bastld. 

J: Sataloaa ORIGtNATINGAr Ice r.:e 134676 DArE TIME _ ______ _ 
TERMINATING AT DATE TIME _ _ ;__ _____ _ 
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PROOF OF PT . ···-·· _.._, . , . ' . ........ MUST BE ATTACHED .. - SIGNED - ·- ··· -
INSPECTION RECORD 1396.21_ DRIVER AND/OR I 

TRACTOR 
Not 

Oefedive 
Date 

TRAILER 
Not 

Defective 
Date · AUlliORIZED AGEHT 

Defecuve Corrected Defective Corrected OF LESSOR 
;;-comp; essor __., BreaJ<away ,_emerg_e~ ~ 
-a~es. Servtee ..,......., Brakes, SeMCII ----·illlu. Parlung 1 -- Br<ll<e Connect1ons ~ ~ w 0~ w 
:eakaway Valve I ...,.,..- Hoses. A'6 __.... _ :i;~~o~ ~ 5~ . ~ 

~~ ~~ u~ <~I 
•U1dl·Transm1SS.On _.,.; . lder.toficabon _..--- u..:§ a: wo ~a: 

<=> Ill <=> I .d>ausl System ....,. Land1ng Gear __.... >0 >~ 
, el System ....,.- l.JQhts &. Hetlec1ors -

"~~~~oo •tm Wheel ....,.- Mud Flaps ....,.- , 

~at ·Detroster ..-" 1-' Pdtuo Plate --~ 1.-- 0 a: . c:: I 1- J: ,_ J: 

: ses-Aor - Tires &. Wheels - [§] ,~, D .en11fica11on 1 _..--- Spr1ngs ~ , o> ~: o> 1 

-coca1or. Aor I _......- Unclercarnage - ..--- ~--~ I,_~ 

. .,;nts-Renectors I -- 1-- OtMr - ~[§J ~ --D ~enses I - -
'"'NS I ~ 

·[§1~~ ·0 ~ ·t!al Bells .__- Rema.rlls: 
;~teoy Equopmenl -- . 

· jQ oo ome ter ____......-' · ~S j D" : t>t__or>gs ......- I hereby c ert1fy that on the below dale ~"' ~ ~"' !: 
0 0 <( 0 

>eerong ~ 1 carefully in~ed the aoove and thos J 
~.1~1 ~~~ "0 ~ res & Wheets -- . is a true an rrect report of 5,P'!'e. .2_ - 2 2- 8 

•·~ - .k:4f _,[(' .fL AOate JP$pec1ed ~ :~ ~ '~ . •T.iinon9 Sy51em. All -- , .L_- ~ / Ac.__. 
:-,., _......- " .%ignarure of Inspector 

llereby cert1fy tn.at on tile dale sta ted aDove the person wtoo made the 1nspect10n covered by thiS report was competent and 
~n ~l~~ '"'D ~ 
J: ~ ~~ 5 , -·I 5 N[§J ~iij~J: No .v; :wh~ed to maJ<e sudl nspec!tan ard was d~ auttoorued 10 make sud\ an onspec:t10n as a representatrve of tto1s oompany. 

~ ~~ > §~ 

· · ,g I ~ · · ·. I 
_ Date Sognai\Jre Orlioal Trtle 

~-!§J ~ § -o ~~ I 0 0 ~ 00 
0 

RECEIPT Of EQUIPMENT 

-~ uo:>SEE ,.,.eb-f IW'knowll"do@'s tl!al it ""' ·~·~ tne above oescrobe<l motor ven.c1e equ1~ent frcm tllot LESSOR ~.or.o.,, tl•• ittrms v.d COO<btions .:.l liw 

=~??_;7 •:oo PH , AMJPMmJanuary -2, XR~§71foBZ '2-
~~-~~:;;-'tL., ---~ A8F FR.,GHT SYSTEM 'NC o:__~-,d-~~ 

SETTLEMENT OF COMPENSATION II RElEA~E Of' E'biooPt.IENT \ I 9 ., 
'· 2 891 71 S 2 00 • 00 THE LESSOR HCRF.BY ACKN9WLED<>,C.S ·yHf' ~ErURN FROM ABF 

FREIGHT SVS TI::M, INC., ot the llbo~darj:nbcJl e¢J1pmont oJr-0-lhe terml'l8tl0n of 
Al.J~' o4Jo<CF. ' '-------
~T REt>ORTINO DEL.NERY 

PEAMITS " ., 

JA N % o 19U( 

th~ lease ar e 'r' ... ·~ ·~ ;_ ,o;,,,..,..,,, '? -. 
• I, , ' '<<.- <"'\~ 

.. 4.1o1JP w. en - · =-' ' ..._ (. "it.__· ___ _ 
/Tomei lo;,~,- - ...... 

(S/10..-iiAm. o1 ,.~nonr.a c..n.., 
• -I •Q.fl.\ .._,J 

\ \'< ':) ._ . (LESSOR! 

---------------------IA.!!!_~!._l£0 ~:~o;;.":t 

A{o 

17 



TERMS AND CONDITIONS 0[ TniP LEA~£. 

• I 

1 The LESSOR hereby leases to the LESSEE the above described motor votuclo oouipmnnt undor lh lollowln!J t.ums . .... 
and con<:llhons and th05e sec lot1h on this sJde herool which are mndo a pnrt hereof tho snme as II wroth•n Loolo.., II o!"i umlor•.tood 

thnt the leo.,ed equ1pment is i:n the exclusive posso:;s1on, control, and use of the LESSEE. and tll .1t lh11 Ll!.JSEE ,,~., .. no•J> I~ 

.• . reaponllbihty therefor 10 1he s a lnte1'3tale Commort:e mmiSSIOO LESSOR agroe3 that upon tho 1urmin.1ti0n 

I 0 1s ease, LESSOR wil forthwith surrender and e rver o a entrlication signs, license pl<1tos, permits cortificat;ons. 

bills, documenll and other personal property of LESSEE; remove from equrpment the name or vehicle mnrkings of LESSEE, and 

woll s1gn 8 rece1pt for return of equipment to him. It is further agreed that the term of thi3 loose shall be for the dur<~loon of """ 

singlo tr~p, commencing With the completion of the inspection of the equipment by the LESSEE and to be lermrnated upon. the 

LESSOR gn.ing the LESSEE a receipt lor the retum of the abOve descrlbod equipment at the destination named above. 

2. ~ LBssor agrees to deliver to the lessee the above equipment in good running order and condition: maintain the same. 

at his expe~e. in good woriling condition, and In accordance with safety requrrements of the Department of TransportatiOn. In the 

event ltlat leased equipment is not in proper mechanical condition or tor any oltler reason is deemed inadequate to the Lessee. then the Lessee 

shall have the right to transfer freight from leased equipment to another vehiCle. All charges such as delivery and storage incident 

to !he rehandrlfl9 of such freight shall be asses~ againstlsssor, and Lessee may deduct same from any money due .to l.Bssor • 

. 3. The t.as'see shall not be ·liable rO: ~ ~ -of,· ~r d~age to, the le~ equipment; hOwever caused, while in use under ,. r , · .. . . . ... . . . . . . . ,.... '· . , . . ··, -- the tarms of !his lease. · • · · · · · · · ' · - ·• · · - · - · ' · - - • · · · • ~ · · · 
,c--.., ·. 
(~~. The Lessor shall pay driver's salary, maintain woi'Xmen compensation coverage, and pay all taxes, municipal, state or 

f~~. based on payroU. -~ ; , ' i . · . · ~ .: - . · - - - ..: • r :.. :1 

5. Lessor agrees to comply with and obey all federal, stata and municipal laws, ordinance.s, regulations and requirements 

applicable or relating to said leased equipment and the operation and use thereof, and aQrees to pay all lines due to overload, 
overlength, speeding or other traHic violations. lack of permits or plates or any other lines assessed against him or his driver 

for any cause, and further agrees ltlat in ltle event such fines a~ paid by Lessee on behalf of his driver or him, ltle Lessor will r• 

imburse ltle Lessee lor such fines so paid. 

S. It Is agreed that in !he event that Lessor or his driver shall operate said leased equipment and during the operation 

:th~reof shall .be pulling a trailer 'owned · by, leased· or interchanged to the Lessee, and said trailer shall be damaged as a result 

of negrtOf'OC8 of Lessor or his driver, then in ltlat.ewnt Lessor agrees to reimburse and pay l.Bssee for such damages. . . . ~ 
(~' · - ·· ·· . :, .-. . ·. ·.:. · c ~· · · · J. • • .- . · •• , ..., !" : • •• . · ;;·:.::"" . ~~-"'- \~ _: \~ . ~ ~-

. 1 ·~,'.7. )'. · ~r agrees to inderMify and hold Lessee harmless from any damage, loss or expe~ses to cargo transpo~ ·~ leased 

equipmint resulting from negligence of Lessor or his driver; or from and :·againsf claims, t1!!mands; ·judgments,: loss, damages and . 

expenses arising from death or bodily injuries to third per3ons or to property of th~ pers;~;-~esulting from ~egiigent operation 

of ~ equipment by Lessor or his diiver; or 3gainst claims, demands, loss or action broughl or asserted against Lessee by reason 

·Of any woi'Xmen comensation law or employers liability law arising out of use and operation of leased equipment under this lease . 
..: .. ' · .· . -~ r . . .. 

8. For an purposes of this lease and the execution of all parts hereof on behalf of Lessor, the driver, or any other person 

in lawful_ possesSion of ltle equipment leased hereby, shall be deemed to be, and to have been duly aultlorized as, ltle agent of the 

Owner of, or Lessee wilt! ltle right to re-lease to LBssee herein, the equipment hereby leased. 

ADDITlONAL INSTRUCTIONS ·-. 
-

1. Driver3 must foolish a signed statement giving total on duty time tor ltle immediately preceding se~en (7) ·days and the 

time last relieved from duty prior to this trip. Enter all duty time for the entire day, name of each carrier served and the 

' beginning and finishing lime tor each carrier. ;:..,.: -~ · 
~-- ·- "" .. 

· 2. . Driver must report any arrest or written warning ·.10tice he receives while on duty for ABF Freight Systems, I~ and submit 
same along with logs for the q,. - · 

/' 

3. Drivers may be subjected to inspection by representatives of the Department of Transportation either for hoU/'3 of service 

violation or mechanical condition of vehicle. Drivers may be declared "out of service" for excess hours on duty or the. vehicle may 

be decla~ ~out of service" l.fltil repail'3 are made to place it in sale operating cx:>ndition. 

a. In either of the above situations the driver must call the Fort Smith SCD oHice at once if he is on ·a ·trip for the 

special Commodities Division. Instructions will be given the driver as to the action he must take. £ ~ ._· -~ _ 
b. Driver must . furnish ttie ABF Freight System, Inc., office, at which senlement is f!lade, ltle vehicle inspection report 

given him by the DOT inspectcr or the copy of any out of service ;ooti~ he received. , ·- - *;,.,i. ::' 
. l 

.. ·, . c. A report or repail'3 completed must be submitted to ABF Freight System, Inc., no later than fifteen (lSi days trom the date of 

. the inspection. ... ~ "·-18 ~: -; '· -. 
d. Where • driver has exceeded the hours of service requirement he must furnish a written explanation of !he reason for 

such viol a lion. 



CERTIFICATE 

-~ !1--<d day of 
C> 

I hereby certify that I have this 

--~·~~--~~~~~--------------' 1983, mailed a true copy of the 

foregoing ~oss Bill to A. David Hawkins, Esquire, Overbey, 

Overbey, & Hawkins, Courthouse Square, Rustburg, Virginia 

24588. 

CROSS BILL 

1. This Defendant Arkansas Best Freight System, 

Inc. herein alleges that at the time and date of the accident 

alleged in the Motion for Judgment heretofore exhibited against 

this Defendant herein Calvin Mack Bailess was the agent and 

employee of the Defendant H. H. Moore, Jr. Trucking Company, 

Inc. 

2. That the accident complained of in the Motion 

for Judgment was not caused by the negligence of this Defendant 

Arkansas Best Freight System, Inc. and that if the allegations 

of the Motion for Judgment of t he Plaintiff in this cause are 

true the accident was caused by the negligence of the Defendant 

H. H. Moore, Jr. Trucking Company, Inc. and its agent Calvin 

Mack Bailess. 

3. That should this Defendant Arkansas Best Freight 

System, Inc. be held liable for the damages and on the grounds 

alleged in the Motion for Judgment herein that the Defendant H. 

H. Moore, Jr. Trucking Company, Inc. and the Defendant Mary 

Kathryn Bailess Goff, Administratrix of the Estate of Calvin 

Mack Bailess, are jointly and severally liable to this 

Defendant Arkansas Best Freight j[gtem, Inc. for any such sums 

which it may be required to pay to the Plaintiff in this 



cause and for such expenses and attorney's fees as it is 

required to expend in this cause . 

WHEREFORE, this Defendant Arkansas Best Freight 

System, Inc. hereby respectfully moves for judgment against the 

Defendant H. H. Moore, Jr. Trucking Company, Inc. and the 

Defendant Mary Kathryn Bailess Goff, jointly and severally, for 

all damages, costs and attorney's fees suffered by this Defen-

dant as a result of the accident alleged in the Motion for 

Judgment herein. 

ARKANSAS BEST FREIGHT SYSTEM, INC. 

By Counsel 

Thomas C. Spencer, P.C., p.d. 
31 West Washington Street 
Lexington, Virginia 24450 

By: ~-:2- ~ 
C. Spencer 

CERTIFICATE 

I hereby certify that I have this 

~/7 ~? , 198 3, mailed a true copy of the 
/ 

foregoing Cross Bill to A. David Hawkins, Esquire, Overbey, 

Overbey, & Hawkins, Courthouse Square, Rustburg, Virginia 

24588. 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF APPOMATTOX 

GAIL M. BRYANT, Administratrix of 
the Estate of James Iverson Bryant, 
Deceased, 

Plaintiff, 

vs. 

ARKANSAS BEST FREIGHT SYSTEM, INC. , 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

H. H. MOORE, JR. TRUCKI NG COMPANY, I NC., ) 

and 

MARY ~~THRYN BAILESS GOFF, 
Administratrix of the Estate of 
Calvin Mack Bailess, 

) 
) 
) 
) 
) 
) 
) 

Defendant ) 
--------------~~-------------------

GROUNDS OF DEFENSE 

GROUNDS OF 
DEFENSE OF 
H. H. MIJORE 
JR. , TRUCKI NG 
COMPANY, I~C. 

1 . This Defendant denie s any indebtedness to the 

Plaintiff for the amount alleged in the Motion for Judgment or 

for any other sum whatever. 

2. This Defendant i s not advised a s to the truth or 

falsity of the allegation contained in Para~raoh 1 of the Mo tion 

fo r J udgment and therefore calls for strict or oof of it. 

3. This Defendant admits that an accident occurred 

at approximately the time and date set for th in Paragraph 2 of 

the Mo tion for Judgment. This Defendant admits that it had a 

Trip Lease agreement with the Defendant Arkansas Best Freight 

System, Inc., as set forth in Paragraph 2. 

4. The Defendant admits the portion in Paragraph 3 

that under the lease Arkansas ~~t Freight System, Inc., assumes 

full responsibility to the public, but the allegation has to 



whom is a third pary beneficiary is a conclusion of law and 

this Defendant neither admits nor denies the allegation 

contained therein but calls for strict authority for the said 

conclusion of law. 

5. This Defendant admits the allegations of 

Paragraph 4 of the said Motion for Judgment. 

6 . This Defendant denies that the Defendant 

Bailess was an employee of this Defendant but affirmatively 

alleges that the said Defendant Bailess was an employee of the 

Defendant Arkansas Best Freight System, Inc. 

7. The allegation contained in Paragraph 6 of the 

Motion for Judgment is a conclusion of law and this Defendant 

neither admits nor denies the allegation contained therein but 

calls for strict authority for the said conclusion of law. 

8. This Defendant denies the allegations of 

Paragraphs 7 and 8 of the Motion for Judgment and calls for 

strict proof thereof. 

9. This Defendant denies that the accident occurred 

as set fort in the Mo tion for Judgment or that the Plaintiff 

or the Plaintiff's Decedent was in jured and damaged to the 

extent and with the consequences alleged in the Mo tion for 

Judgment and, therefore, calls upon the Plaintiff for strict 

proof of such alleged dmanages. 

10. This Defendant denies that it or any employee or 

agent of this Defendant was guilty of any act or negligence 

which approximately caused theaccident in question. 

11 . This defendant denies that this Defendant 

breaced any legal duty owed to the Plaintiff or the Plaintiff's 

Decedent. 
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12 . This Defendant alleges that the Plaintiff's 

Decedent , James Iverson Bryant , was quilty of negligence or 

assumption of the risk or both which will bar or limit the 

Plaintiff's recovery in this action . 

13. All allegations in the Motion for Judgmen 

expressly admitted herein are denied . 

14 . This Defendant will further r ely on all o 

defenses available to i t based upon the evidence adduced 

through discovery and at tria l and hereby reserves the r 

to amend its Responsive Pleadings for such purpose . 

H. H. M00RE , JR. TRUCKING COMPANY, 

BY : 

CERTIFICATE OF MAILING 

I hereby certify that I have this ,!'{ fl\ day of 
~ 

--~·~~~7-'~,~•~cz~~~---J ________ , 1984, mailed a true copy of the foregoing 

GROUNDS OF DEFENSE OF H. H. M00RE JR., TRUCKING CO~ANY, 

to A. David Hawkins, Esquire, Overbey , Overbey & Hawkins 

Courthouse Square, Rustburg, Vir ginia 24588, and Thomas 

Spencer, Esquire, 31 ~vest Washington Street, Lexington , 

24450 . 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF APPOMATTOX 

* * * * * 

GAIL M. BRYANT, Administratrix of 
the Estate of James Iverson Bryant, 
Deceased, 

Plaintiff, 

VS. 

ARKANSAS BEST FREIGHT SYSTEM, INC., 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

GROUNDS OF 
DEFENSE OF 

H. H. MOQRE, JR. TRUCKI NG COMPANY, INC., ) 

H. H. MOORE 
JR ., TRUCKING 
CQMPANY, I NC. 
TO CROSS BILL 

and 

MARY KATHRYN BAILESS GOFF 
Administratrix of the Estate of 
Calvin Mack Bailess, 
Route 1 , Box 183B 
Big Island, Virginia 

Defendants . 

GROUNDS OF DEFENSE 

) 
) 
) 
) 
' 

?naaaz.L I~ 19 fj/ 
iECEIVED AND FILED 

(]J~Q~~ 
Clerk, Circuit Court 
Apoomattox County.. Vir~nla 
/ ;._ . / -;{ · A . _., - _ I 
I~ ·..C..V.~ :;. ..rr-r=v~ 

~ / - -;;, .1 . . d. ./ 

1. The Defendant, H. H. ~oore Jr., Trucking Company, 

Inc. , admits the alle~ations contained in Paragraph 1 of the 

Cross Bill. 

2. The Defendant admits the allegations stated in 

Paragraph 2 of the alleged Cross Bill. 

3. The Defendant denies the allegations in Paragraph 

3 of the Cross Bill and demands strict proof thereof. 

4. The Defendant admits that the accident alleged in 

the Motion for Judgment occurred while the contract alleged in 

Paragraph 1 was in force and the accident involved the equip­

ment which was the subiect matter of the agreement alleged in 

Paragraph 1 and denies the rest of the allegation contained in 
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Paragraph 4, because under the terms of the aforesaid lease, 

Arkansas Best Freight System, Inc., the Leasee , assumed full 

responsibility for operation of the motor vehicle to the public. 

5. All allegations in the Cross Bill of Defendant 

Arkansas Best Freight System, Inc . , not expressly admitted 

herein are denied. 

6. This Defendant will fur ther rely on all proper 

defenses availabe to it based upon the evidence adduced 

through discovery and at trial and hereby reserves the right 

to amend its Responsive Pleadings for such purpose. 

H. H. MOORE, JR. TRUCKING COMPANY, I NC. 

By Counsel 

CERTIFICATE 0F MAILING 

I hereby certify that I have this ;/)day of 

t?l1~ , 1981\ mailed a true copy of the foregoing 
\ 

GROUNDS OF DEFENSE OF H. H. MOORE JR . , TRUCKING COMPANY, INC. 

TO CROSS BILL to A. David Hawkins, Esquire , Overbey , Overbey & 

Hawkins , Courthouse Square, Rustburg, Virginia 24588 , and 

Thomas C. Spencer , Esquire, 31 \Vest Hashington Street, 

Lexington, Virginia 24450. . 

$~Td~?6== 
Harry~ 'Lawson 
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LAW O,.,.ICES 

)VERBEY. OVERBEY 

6 HAWKINS 

R U ST B URG . VIRGIN IA. 

VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF APPOMATTOX 

GAIL M. BRYANT, Administratrix * 
of the Estate of James Iverson 
Bryant, Deceased * 

Petitioner * 
vs. * 
ARKANSAS BEST FREIGHT SYSTEM * 
INC., e t als 

* 
Respondents 

* 

TO: Harry G. Lawson, Esq. 
P.O. Box 807 
Appomattox, Virginia 2 45 22 

Thomas C. Spencer, Esq. 
31 West Washington Street 
Lexington, VA 24450 

Lacey E. Putney, Esq. 
P . O. Box 127 
Bedford , VA 24523 

Richard C. Rakes, Esq . 
P. O. Box 1018 
Roanoke, VA 24005 

Laurence A. Mann, Esq . 
31 West Washington Street 
Lexington , VA 24450 

William S. Kerr, Esq . 
Appomattox, VA 24 522 

NOTICE 

TAKE NOTE, that on the 7th day of September, 1984, 

at 2:00 P.M . in the Circuit Court of Appomattox County, Virginia , 

counsel will move for entry of the enclosed order approving 

petition and compormise of the above case. 
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ADH:rb 
8/3 1 /8 4 

LAW O,.,.ICES 

)VERBEY. OVERBEY 

e. HAWKINS 

RU5TII URC . VI RCIN IA 

A. DAVID HAWKINS 
Overbey, Overbey & Hawkins 
Attorneys at Law 
Courthouse Square 
P.O. Box 38 
Rustburg, Virginia 24588 

C E R T I F I C A T E 

I hereby certify that a copy of the foregoing Notice 

was mailed to Harry G. Lawson, Esq., P.O. Box 807, Appomattox, 

VA 24522; Thomas C. Spencer, Esq., 31 West Washington Street, 

Lexington, VA 24450; Lacey E. Putney, Esq., P.O. Box 127, 

Bedford, VA 24523; Richard C. RAkes, Esq., P.O. Box 1018, 

Roanoke, VA 24005; Laurence A. Mann, Esq., 31 West Washington 

Street, Lexington, VA 24450; and WilliamS. Kerr, Esq., Appomatt x, 

VA 24522, all counsel in the above styled matter, this 31st 

day of August, 1984. 

A. David Hawkins 

-2-
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VIRGINIA: IN THE CIRCUIT COURT FOR THE COUNTY OF APPOMATTOX 

GAIL M. BRYANT, Administratrix 
of the Estate of James Iverson 
Bryant, deceased 

Petitioner 

vs. 

* 

* 

* 

* 
ARKANSAS BEST FREIGHT SYSTEM, * 
INC., et als 

* 
Respondents 

* 

On this 7 day of Sef 7 

... 
ORDER 

, 1984, carne Gail M. 

Bryant, Administratrix of the estate of James Iverson Bryant, 

deceased, and filed her petition for approval of a proposed 

compromise of the claim for damages for t he injuries and death 

of James Iverson Bryant, deceased. 

And it appearing to the Court t hat Tonya Michelle 

Bryant and Cherie' Kylene Bryant, daughters of James Iverson 

Bryant, deceased, are infants under the age of eighteen years, 

the Court doth appoint Wi lliam S. Kerr, a discr eet and competent 

attorney at law, as guardian ad litem for said Tonya Mi chel le 

Bryant and Cherie ' Kyl ene Bryant, to represent the interests 

of Tonya Mi chel l e Bryant and Cherie' Kyl ene Bryant in t h is 

proceeding. 

WHEREUPON, William S. Kerr, guardian ad litem for 

Tonya Michelle Bryant and Cherie' Kylene Bryant, infant daughter 

of James Iverson Bryant, deceased, and defendant Arkansas 

Best Freight System, Inc., filed their answe rs to the petition 

herein . 
Z8 
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UPON CONSIDERATION WHEREOF, it appearing to the Court 

that all parties necessary to be convened have been convened; 

and it further appearing that, while Arkansas Best Freight 

System, Inc., denies that it was in any way negligent in the 

operation of the tractor trailer truck in which James Iverson 

Braynt was a passenger, thereby causing his death on the 23 rd 

day of Janaury, 1982, it, nevertheless, has offered the sum 

of Eighty Thousand Dollars ($80 , 000 .0 0) , in full compromise 

settlement of all c l aims and damages against it arising from 

the death of James Iverson Bryant, together with the costs 

incident to this proceeding in the amount of $85.00; and it 

further appearing to the Court that Gail M. Bryant who is 

the only competent beneficiary who would be entitled under 

Section 8.01-53 of t he Code of Virginia, 1950 , to the damages 

recoverable in any action against said defendant , Arkansas 

Best Freight System, Inc., and Wi lliamS. Kerr, guard i an ad 

litem for Tonya Michel le Bryant and Cherie ' Kylene Bryant, 

infant beneficiaries , deeming it to be in the best interests 

of Tanya Michelle Bryant and Cherie ' Kylene Bryant, having 

appeared and requested that the said compromise be approved; 

and the Court being of the opinion that said offer of settlement 

is a reasonable one and one that is advantageous to the bene-

ficiaries inasmuch as the question of establishing negligence 

on the part of Arkansas Best Freight System, Inc., is involved 

i n great uncertainty, doth approve said sett l ement and compromis 

to be in full settlement of any and all c l aims a nd damages 

29 
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which may or can be made against Arkansas Best Freight System, 

Inc., arising from the death of James Iverson Bryant, and 

doth ORDER and ADJUDGE that petitioner recover said sum from 

defendant, Arkansas Best Freight System, Inc. 

And it appearing to the Court that James Iverson Bryant 

left surviving him Gail M. Bryant, his widow, petitioner herein, 

and Tonya Miche lle Bryant and Cherie' Kylene Bryant, infant 

daughters, and that said Gail M. Bryant, Tonya Michelle Bryant 

and Cherie' Kylene Bryant are the only persons entitled under 

Section 8.01-53 of the Code of Virginia, 1950, to share in 

the recovery hereinabove ordered; and it further appearing 

that Gail M. Bryant, the only competent beneficiary, and William 

S. Kerr, guardian ad litem for Tonya Michelle Bryant and Cherie' 

Kylene Bryant, the only incompetent beneficiaries, have appeared 

and consented thereto, the Court doth ORDER and ADJUDGE that 

the aforesaid recovery be paid to Gail M. Bryant, administratrix 

of the estate of James Iverson Bryant, deceased, and, after 

payment of the sum of One Hundred Dollars ( $100.00) to William S . 

Kerr , for his services as guardian ad litem to Tonya Michelle 

Bryant and Cherie' Kylene Bryant herein , which sum the Court 

determines to be a reasonable fee for said services, and payment 

of the sum of Twenty-Five Thousand Dollars ($25,000.00) to 

A. David Hawkins, attorney for the administratrix, which sum 

the Court determines to be a reasonable fee for his services 

in connection with this settlement, and payment of the sum 

of Four Hundred Seventy-Eight and 50/100 ($478.50) Dollars, 

30 
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to A. David Hawkins, attorney for administratrix, for costs 

expended in this matter, with the balance then remaining to 

be paid as follows: 

(1) Twelve Thousand Five Hundred Dollars ($12,500.00) 

to be paid to Gail M. Bryant as guardian for Tanya Michelle 

Bryant. Said guardian shall hold said money in trust for 

the benefit of said child until said child reaches the age 

of 18, or may invest in an annuity with regular payments to 

said child payable until the child reaches the age of 25. 

(2) Twelve Thousand Five Hundred Dollars ($12,500.00) 

to be paid to Gail M. Bryant as guardian for Cherie' Kylene 

Bryant. Said guardian shall hold said money in trust for 

the benefit of said child until said child reaches the age 

of 18 or may invest in an annuity with regular payments to 

said child payable until the chi ld reaches the age of 25. 

(3) The balance of Twenty-Nine Thousand Five Hundred 

Twenty-One and 50/100 Dollars ($29,421.50) to be paid directly 

to Gail M. Bryant. No surety shall be required on the bond 

of Gail M. Bryant but a personal bond of $25,000.00 is required. 

And it appearing to the Court that Gail M. Bryant 

has waived any claim to commissions on said fund, it is ORDERED 

that no commissions be paid to her thereon. 

Thereupon, defendant Arkansas Best Freight System, 

Inc., by counsel, in open Court, paid the sum of Fifty-Five Thousa d 

Dollars ($55,000.00) to Gail M. Bryant, administratrix as 

aforesaid, in full settlement and satisfaction of all liability 

31 
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now existing or which may hereafter be asserted against it 

for or on account of the death of James Iverson Bryant, except 

for the payment of $25,000.00 to A. David Hawkins, attorney, 

which is the subject of a separate agreement between the parties 

to be paid on January 1, 1985, with interest at the rate of 

12% per annum from August 20, 1984, and the Court doth ORDER 

that Arkansas Best Freight System, Inc., be and it hereby 

is forever discharged from any other claim or liability. 

And the object of this proceeding having been accomplished, 

it is ORDERED that the same be stricken from the docket of 

this Court and the 

!ASK~ 

A.~avid Hawk>ns, Attorney 
Gail M. Bryant 

SEEN AND AGREED TO: 

for 

caus~~ 
F-.~ 

Harry G. Lawson , Attorney for 
H.H . Moore , Jr. Trucking Company, 
I 

T omas C. Spence Attorney for 
Arkansas Best Freight System, 

I~>f~ 
William S. Kerr, Guardian ad 
litem for Tonya Michelle Bryant 
and Cherie' Kylene Bryant 

Recorded in Law Order Bk 13 
Pg 500 

-5-
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VIRGINIA: 
IN THE CIRCUIT COURT FOR THE COUNTY OF APPOMATTOX 

GAIL M. BRYANT; Administratrix of 
the Estate of James Iverson Bryant, 
Deceased, 

Plaintiff, 

v. MOTION FOR SUMMARY JUDGMENT 

ARKANSAS BEST FREIGHT SYSTEM, INC., 

H. H. MOORE, JR., TRUCKING 
COMPANY, INC. 
c/o H. H. Moore, Jr., Registered Agent 
U. S. Route 460 
Appomattox, Virginia 24422 

and 

MARY KATHRYN BAILESS GOFF, 
Administratrix of the Estate o·f 
Calvin Mack Bailess 
Route 1, Box 188B 
Big Island, Virginia, 

Defendants. 

COMES NOW Your Defendant ARKANSAS BEST FREIGHT SYSTEM, INC., 

by counsel, and moves for summary judgment on its Cross-Bill 

pursuant to Rule 3:18 of the Rules of the Supreme Court of 

Virginia. In support of same, Your Defendant would represent unto 

the Court that the pleadings and other documents filed in this 

action show that there is no genuine issue as to any material fact, 

and that Your Defendant ARKANSAS BEST FREIGHT SYSTEM, INC. , is 

entitled to summary judgment as a matter of law. 

reflects that: 

This record 

( 1) At the time and date of the accident alleged in the 

Motion for Judgment heretofore exhibited against this Defendant, 

there existed a contract between this Defendant, ARKANSAS BEST 

FREIGHT SYSTEM, INC., and the Co-Defendant, H. H. MOORE, JR. 1 

TRUCKING COMPANY, INC., which agreement was binding upon each of 
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the parties thereto and in which agreement the Defendant H. H. 

MOORE, JR., TRUCKING COMPANY, INC., agreed to indemnify and hold 

harmless Your Defendant ARKANSAS BEST FREIGHT SYSTEM, INC., from 

any claims, demands, judgments, loss, damages and expenses arising 

from death or bodily injuries to third persons or to property of 

third persons resulting from negligent operation of leased 

equipment by H. H. MOORE, JR., TRUCKING COMPANY, INC., or its 

driver. A copy of this "trip lease" has been heretofore filed in 

this cause and the Defendant H. H. MOORE, JR., TRUCKING COMPANY, 

INC., has admitted in paragraph 3 of its Grounds of Defense and in 

its Grounds of Defense to the Cross-Bill, paragraph 1, heretofore 

filed in this cause, the trip lease agreement with the Defendant 

ARKANSAS BEST FREIGHT SYSTEM, INC., as set forth in the Motion for 

Judgment, paragraph two, and in paragraph 3 of the Grounds of 

Defense to Cross-Bill admit that H. H. Moore, Jr., Trucking 

Company, Inc., had agreed to indemnify and hold harmless Arkansas 

Best Freight System, Inc., for this claim. 

(2) The Defendant ARKANSAS BEST FREIGHT SYSTEM, INC., while 

denying any negligence on its part, reached a compromise settlement 

with the Plaintiff, GAIL M. BRYANT, Administratrix of the Estate of 

James Iverson Bryant, Deceased, in the amount of EIGHTY THOUSAND 

and N0/100 ($80,000.00) DOLLARS, together with costs, such 

compromise settlement having been approved by Order dated September 

7, 1984. The Co-Defendants H. H. MOORE, JR., TRUCKING COMPANY, 

INC., and MARY KATHRYN BAILESS GOFF, Administratrix of the Estate 

of Calvin Mack Bailess, participated in the settlement negotiations 
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and approved the settlement reached by this Defendant, ARKANSAS 

BEST FREIGHT SYSTEM, INC., with the Plaintiff in this cause. 

(3) The Defendant ARKANSAS BEST FREIGHT SYSTEM, INC . , paid 

the sum of TWENTY-FIVE THOUSAND FOUR HUNDRED SEVENTY-EIGHT and 

50/100 ($25,478.50) DOLLARS to A. David Hawkins, attorney for the 

Plaintiff, for attorney's fees and costs, and paid into open Court 

the sum of FIFTY-FIVE THOUSAND and N0/100 ($55,000.00) DOLLARS to 

GAIL M. BRYANT, Administratrix of the Estate of James Iverson 

Bryant, Deceased, in full settlement and satisfaction of all 

liability then existing or which might thereafter be asserted 

against it on account of the death of James Iverson Bryant, as set 

forth in the Order herein above described. 

( 4) In a declaratory judgment action brought by Carolina 

Casualty Insurance Company to determine its liability arising out 

of the accident alleged in the Motion for Judgment, the United 

States Court of Appeals for the Fourth Circuit, by Opinion dated 

August 13, 1986, found that Carolina Casualty had no liability 

under its policy as issued to H. H. MOORE, JR., TRUCKING COMPANY, 

INC., on the basis that "Carolina's liability if any arises from 

its coverage of Moore who is in turn answerable to ABF under the 

express terms of the trip lease. Carolina's policy with Moore, 

however, expressly excludes coverage for "liability assumed ... under 

any contract or agreement." 

Based upon the above, H. H. MOORE, JR. , TRUCKING COMPANY, 

INC., is liable for the indemnification of Your Defendant ARKANSAS 

BEST FREIGHT SYSTEM, INC., in the settlement that was effected in 

3 

35 



; I 

the action for death by wrongful act brought on behalf of the 

Bryant estate. 

WHEREFORE Your Defendant ARKANSAS BEST FREIGHT SYSTEM, INC., 

respectfully asks for summary judgment on its Cross-Bill against 

the Defendant H. H. MOORE JR. , TRUCKING COMPANY, INC. , with an 

adjudication that H. H. MOORE, JR., TRUCKING COMPANY, INC., is 

solely responsible for the full settlement and satisfaction of all 

expenditures made by Your Defendant ARKANSAS BEST FREIGHT SYSTEM, 

INC. , in the compromise settlement with the Bryant estate and 

litigation of this claim. 

ARKANSAS BEST FREIGHT SYSTEM, INC. 

~ -~ By: c; ~ 
omasc: Spen~ 

Thomas C. Spencer, Counsel for 
ARKANSAS BEST FREIGHT SYSTEM, INC. 
Spencer & Filson, P.C. 
31 West Washington Street 
Lexington, Virginia 24450 

CERTIFICATE OF SERVICE 

I hereby certify that I have this 19th day of April, 1991, 

mailed, postage prepaid a true copy of the foregoing Motion for 

Summary Judgment to A. David Hawkins, Esquire, Overbey, Overbey and 

Hawkins, Court House Square, Rustburg, Virginia 24588, Counsel of 

Record for the Plaintiff; Lacey E. Putney, Esquire, Putney and 

Putney, 305 Otey, P. 0. Box 127, Bedford, Virginia 24523, Counsel 

of Record for the Defendant, Mary Kathryn Bailess Goff, 
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Administratrix of the Estate of Calvin Mack Bailess; the Honorable 

Harry G. Lawson, Judge, Juvenile & Domestic Relations District 

Court, Court House, Court Street, P. 0. Box 672, Appomattox, 

Virginia 24522, former Counsel of Record for H. H. Moore, Jr., 

Trucking Company, Inc. 

By: 

Thomas C. Spencer, Counsel for 
ARKANSAS BEST FREIGHT SYSTEM, INC. 
Spencer & Filson, P . C. 
31 West Washington Street 
Lexington, Virginia 24450 

~ J,~ 19 9/ _ . 
Receivedlledalld ( 9 : o ~ Boo-r?) ·) 
process issued. ':1':7:-~ 

.' 

Tax$ - d- · 

Fee$ - o -

Other$ - o-

~~czt Q.~~~ f' /1)~ . 
Afpoo:·~~~V& ) ;J~lf~ 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF APPOMATTOX 

GAIL M. BRYANT, Administratrix of, ) 
the Estate of James Iverson Bryant,) 
Deceased, ) 

Plaintiff 

v. 

) 
) 
) 
) 
) 
) 
) 

ARKANSAS BEST FREIGHT SYSTEM, INC. , ) 

H.H . MOORE, JR. TRUCKING COMPANY, 
INC., 

and 

MARY KATHERINE BAILESS GOFF, 
Administratrix of the Estate of 
Calvin Mack Bailess 

Defendants . 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

H. H. MOORE, JR. 
TRUCKING, INC.'S 
MOTION FOR SUMMARY 
JUDGMENT 
Law No. 2190 

COMES NOW H. H. Moore Jr. Trucking, Inc. ("Moore 

Trucking") , by counsel, pursuant to Rule 3: 18 of the Rules of 

the supreme court of Virginia and moves this Court for the 

entry of Summary Judgment on the Crossbill of Arkansas Best 

Freight Systems, Inc. ( "ABF"), and in support thereof states 

as follows: 

1. That ABF in its Crossbill seek s i ndemnity pursuant 

to an express indemnity provision in a trip lease entered 

into between Moore Trucking and ABF on January 22, 1982 . 

2 . That the validity of this indemnity provision was 

litigated in a declaratory judgment action filed in the United 

States District Court for the Western District of Virginia, 
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Lynchburg Division, and by Order of that Court dated August 7, 

1985, the indemnity provision was held to be unenforceable. 

3. That the decision of the United States District 

Court for the Western District of Virginia was appealed to the 

United States Court of Appeals for the Fourth Circuit and such 

decision was affirmed. 

4. That ABF's Motion for summary Judgment on its 

Crossbill for indemnity is barred by the doctrine of res 

judicata in that the validity of the indemnity provision it 

seeks to enforce has been held to be invalid by two Courts of 

competent jurisdiction thereby barring this proceeding. 

5. That this action· for indemnity is also barred under 

the hold of Sherwood Trucking, Inc. v. Carolina Casualty 

Insurance Company, 552 F.2d 568 (4th Cir. 1977) which holds 

that an insurer may not seek indemnity from its own insured. 

WHEREFORE, H. H. Moore, Jr. Trucking Company, Inc. moves 

this Court for entry of an Order granting Summary Judgment and 

further requests that this action be dismissed with prejudice 

from the active docket of this Court. 

Phillip V. Anderson 

Respectfully submitted, 

H. H. MOORE, JR . TRUCKING COMPANY 

By: __ L~-f-C~· o~u~· n~s~-e~lu~~~~~~=-~~~----
GENTRY LOCKE RAKES & MOORE 
800 Crestar Plaza 
P.O. Box 1018 
Roanoke, VA 24005 
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CERTIFICATE OF SERVICE 

I hereby certify that on the .,llsr day of QU<"t 
________ , 1991. I served a copy of the foregoing Motion upon 

Thomas E. Spencer, Esquire, Spencer & Filson, P . C. , 31 West 

Washington Street, Lexington, Virginia 24450, counsel for 

Arkansas Best Freight System, Inc . 

~ 

160/01313-001/001 . mot 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF APPOMATTOX 

GAIL M. BRYANT, Administratrix 
of the Estate of James Iverson 
Bryant, deceased, 

Plaintiff, 

v. 

) 
) 
) 
) 
) 
) 
) 
) 

ARKANSAS BEST FREIGHT SYSTEM, INC.,) 
) 

H. H. MOORE, JR. TRUCKING COMPANY, ) 
INC., ) 

and 

MARY KATHERINE BAILESS GOFF, 
Administratrix of the Estate of 
calvin Mack Bailess, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 

Law No. 2190 

H. H. MOORE, JR. TRUCKING COMPANY, INC.'S MEMORANDUM 
IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 

This matter is before this Court on the Cross Motions for 

summary Judgment of the defendants, Arkansas Best Freight 

System, Inc. ( "ABF") , and H. H. Moore, Jr. Trucking Company, 

Inc. ("Moore Trucking") . This wrongful death action was 

filed on March 25, 1983 in this Court seeking damages for the 

death of plaintiff's decedent which occurred on January 2 3, 

1982 as a result of an accident involving a vehicle owned by 

Moore Trucking and leased to ABF at the time of the accident. 

Following the initiation of this wrongful death action, ABF 

filed a Crossbill against Moore Trucking seeking indemnity for 

all claims and judgments secured against ABF in this action. 

4 2 
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on February 16, 1984, Carolina Casualty Insurance Company 

("Carolina Casualty"), Moore Trucking's insurer, filed a 

complaint in the United States District Court for the Western 

oistrict of Virginia, Lynchburg Division to adjudicate the 

liability of Moore Trucking to ABF on the Crossbill and also 

to adjudicate the existence of whether there was any liability 

coverage on the part of Carolina Casualty for the indemnity 

claims of ABF. 

In addition to ABF, Insurance Company of North America 

(INA), an additional insurer for ABF, Aetna Insurance Company, 

the insurer for Moore Trucking, Gail M. Bryant and Moore 

Trucking were named as defendants in the declaratory judgment 

proceeding. While the Declaratory Judgment action was 

pending, the underlying wrongful death action was settled 

1 between the plaintiff and ABF for the total consideration of 

$80,000. This settlement was court approved on September 7, 

' 1984. The Crossclaim of ABF against Moore Trucking for 

indemnity was continued by Order of this Court dated September 

71 1984 o 

on August 7, 1985, a Memorandum Opinion and Order was 

entered in the Declaratory Judgment action holding that ABF 

was not entitled to indemnity from Moore Trucking and that 

Carolina Casualty did not have an obligation to provide 

liability coverage to Moore Trucking for any claims. (A copy 

of that Memorandum Opinion and Order is attached as Exhibit 

1 · ) An appeal followed from the decision of the District 
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court. On August 13 , 1986, the United states court of Appeals 

tor the Fourth Circuit entered an opinion affirming the 

judqment of the District Court. (A copy of this opinion is 

attached hereto as Exhibit 2.) On April 19, 1991, ABF filed 

itS Motion for Summary Judgment seeking to enforce its 

indemnity provisions against Moore Trucking . Moore Trucking 

filed its Motion for Summary Judgment on the basis that the 

decisions of the federal courts bar this indemnity claim on 

the basis of res judicata. Moore Trucking submits this 

memorandum in support of its Motion for Summary Judgment and 

in opposition to the Motion of Summary Judgment of ABF. 

STATEMENT OF FACTS 

Moore Trucking is a Virginia corporation with its 

principal place of business in Appomattox County, Virginia and 

is involved in long haul trucking. At the time the incident 

in question arose, Moore Trucking was insured by Carolina 

casualty and Aetna. Carolina Casualty provided a standard 

General Liability-Automobile Policy to Moore Trucking which 

contained an exclusion for liability assumed by the insured 

under any contract or agreement . 

On January 22, 1982, ABF, an I . C.C. certified motor 

freight carrier, entered into a single trip lease agreement 

with Moore Trucking, whereby one of Moore's trucks and a 

driver, Calvin Bailess , was to transport cargo on behalf of 

ABF from Middletown, Ohio to Kernersville, N.C. The leased 

Vehicle was principally garaged in Virginia. The trip lease 
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placed Moore Trucking's equipment in the exclusive possession 

and control of ABF and contained an -indemnity provision 

whereby the lessor, Moore Trucking, was to indemnify the 

lessee, ABF, from any damages arising from the operation of 

the leased equipment. 

Pursuant to 49 u.s.c. S 10927, all licensed I.C.C. 

carriers are required to provide a certificate of insurance or 

other sufficient security to satisfy the I . c.c. that the 

public will be adequately protected in the case of an 

accident. ABF had procured such coverage with INA and had 

filed a certificate of insurance with the I.C.C. so as to 

allow the issuance of the I.C.C. permit. INA, a Pennsylvania 

corporation, was licensed to do business in Virginia and at 

the time INA purported to cover ANY AUTO under its liability 

policy. 

On January 23, 1982, while operating pursuant to the trip 

lease, a Moore Trucking's vehicle was involved in an accident 

in West Virginia resulting in the deaths of both Moore 

Trucking's driver, Bailess, and a passenger, Bryant. 

Subsequently, Bryant's Estate brought this wrongful death 

action against ABF, Moore Trucking , and the Bailess Estate in 

this court. ABF settled the wrongful death action in the 

amount of $80,000 with the Estate of Bryant and now seeks to 

recover those sums from Moore Trucking under the express 

indemnity provision of the trip lease. 

4 
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DISCUSSION OF AUTHORITY 

I. MOORE TRUCKING IS ENTITLED TO SUMMARY JUDGMENT 
ON THE GROUNDS THAT ABF'S CROSSBILL FOR 
INDEMNITY IS BARRED BY THE DOCTRINE OF ~ 
JUDICATA. 

It is a fundamental proposition of Virginia law that once 

an issue has been fully and finally litigated by a court of 

competent jurisdiction between the same parties, those same 

parties cannot seek to relitigate those issues in a separate 

action. Flora, Flora & Montague, Inc. v. Saunders, 235 Va. 

306 (1988). The requisites for this doctrine merely require 

that a judgment or decree in the first suit be rendered by a 

court of competent jurisdiction between the same parties as in 

the second or their privies, and the matters in controversy 

must be the same in the former suit as in the latter and there 

actually have been a determination on the merits. When these 

requisites concur, the adjudication in the first suit acts as 

a bar not only to the points actually decided in the first 

action but to every other point which properly belonged to the 

particular matter in litigation and which the parties might 

have brought at that time. Michie's Jurisprudence, Vol. 8, 

Former Adjudication or Res Judicata, § 2. 

In this case, there is absolutely no question but that 

the parties are the same. H. H. Moore Trucking and ABF were 

both defendants in the Declaratory Judgment action filed in 

the u. s. District Court . Both parties had the opportunity to 
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participate and file any pleadings required. ABF took an 

active role in the proceeding and filed an appeal which went 

to the U. s. Court of Appeals for the Fourth Circuit seeking 

to reverse the decision of the District Court. 

Moreover, the controversy before this Court on ABF's 

Motion for summary Judgment is precisely the same issue which 

was actually adjudicated in the Declaratory Judgment action. 

In ABF' s motion the sole basis for indemnity against Moore 

Trucking is the provision in the trip lease wherein Moore 

Trucking agreed to indemnify and hold harmless ABF from any 

claims, demands, judgments, losses, damages and expenses 

arising from the death or bodily injuries to third persons or 

the property of third persons resulting from the negligent 

operation of leased equipment by Moore Trucking or its driver. 

This was the precise issue that was litigated in the 

Declaratory Judgment action in the U. S. District Court. In 

Judge Turk's Memorandum Opinion dated August 7, 1985 and 

attached hereto as Exhibit 1, part of his decision was 

directed solely to the validity of the indemnity provision in 

the trip lease. Relying upon the decision of Sherwood 

Trucking, Inc. v. Carolina Casualty Insurance Co . , 552 F.2d 

568 (4th Cir. 1977), Judge Turk held that: 

This Court finds Sherwood controlling in this case. 
Therefore, the indemnity provision is unenforceable 
aaainst Moore. In that it is unenforceable against 
Moore, there can be no liability on Carolina or 
Aetna . For this reason, summary judgment. should be 
entered in favor of the plaintiff, Carolina Casualty 
Insurance Co. (emphasis added). 
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This decision was appealed and the judgment of the 

District Court was affirmed. It is equally well established 

that an affirmance of a lower court decision renders that 

judgment ~ judicata , meaning that it covers not only 

questions actually raised, but questions that might have been 

raised. Fed. Proc. Vol. 2, S 3:688, p. 637. 

What ABF is attempting to do in its Motion for Summary 

Judgment on its Crossbill is to relitigate the validity of the 

indemnity provision of the trip lease which has already been 

decided on two occasions adverse to them. To permit ABF to 

relitigate this question again, in essence, provides them with 

a third bite at the apple. The District Court concluded that 

the indemnity provision in the trip lease was not valid on the 

basis of the Sherwood Trucking, supra and this decision was 

affirmed by the u. s. Court of Appeals. ABF now seeks to 

relitigate that question once again for the third time. 

Clearly this is contrary to the policy behind the doctrine of 

res judicata which is to promote judicial economy and preclude 

inconsistent results between courts of competent 

jurisdiction. Accordi ngly, ABF's Motion for Summary Judgment 

should be denied, and Moore Trucking ' s Motion for Summary 

Judgment should be granted. 
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II. THE EXPRESS INDEMNITY PROVISION OF THE TRIP 
LEASE AGREEMENT IS UNENFORCEABLE BY ABF AGAINST 
MOORE. 

Notwithstanding the fact that this question has been 

adjudicated adverse to ABF by two courts of competent 

jurisdiction, Moore Trucking submits that the express 

indemnity provision in the trip lease is unenforceable and 

that Summary Judgment should be granted in favor of Moore 

Trucking. 

The trip lease agreement between Moore and ABF states in 

paragraph 7 that the "Lessor [Moore] agrees to indemnify and 

hold Lessee [ABF] harmless . . . from and against any claims, 

demands, judgments, loss·, damages and expenses arising from 

death or bodily injuries to third persons . resulting from 

negligent operation of leased equipment by Lessor or his 

driver . " The central issue in this case is whether or not 

this express indemnity may be enforced by ABF against Moore. 

By virtue of the holding in Sherwood Trucking, Inc. , supra, 

ABF may not obtain indemnity from Moore Trucking as the latter 

is an additional insured under the INA policy i ssued to ABF . 

Sherwood Truck ing, supra, involved a factual situation 

remarkably similar to this case. In fact the Court of Appeals 

noted in its opinion that Sherwood Trucking was factually 

indistinguishable. The lessee, entered into a standard trip 

lease agreement with John Lawson, Jr. as lessor. Under t he 

agreement, Lawson agreed to lease a truck and provide a driver 

to Sherwood Trucking to haul freight from Indiana to Virginia . 

8 
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Carolina Casualty Insurance Company insured Lawson, and 

Reserve Insurance Company provided coverage for Sherwood. 

Lawson's vehicle was involved in an accident with another 

vehicle while operating under the terms of the trip lease. 

This resulted in the death and serious injury of the driver 

and passenger of the second vehicle. Actions were filed 

against Sherwood, Lawson, and Lawson's driver. Reserve 

defended and ultimately settled the lawsuits. Sherwood then 

brought an action against Lawson in the U. s. District Court. 

Carolina Casualty declined to defend the action, and judgment 

was confessed by Lawson . The District Court entered judgment 

against Carolina Casualty in the face amount of the complaint. 

on appeal, this Court of Appeals held that an insurer 

"may not in its own name or through any claimed subrogated 

right it may have in the name of [its insured] claim a duty of 

indemnity from its insured." Sherwood Trucking, supra at 573. 

The opinion stated further: 

the rule that an insurer who has paid the loss 
resulting from a peril insured may be subrogated to 
all the claims which the insured may have against 
any person by whose negligence the injury was caused 
does not apply in a case where the injury was caused 
by the negligence of the insured himself. 

Id., at 572 quoting Builders & Manufacturers Mutual Casualty 

co. v. Preferred Insurance co., 118 F.2d 118, 121 (6th Cir. 

1941) . 

The Court reasoned that Lawson, the lessor, was insured 

under Sherwood Trucking's insurance policy with Reserve and 

would commonly be called "an additional insured." 
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Consequently, Reserve could not recover from its own insured, 

Lawson. 

Applying the same reasoning followed in that case, Moore 

Trucking and its driver would qualify as additional insureds 

under ABF's policy with INA. This status would preclude ABF 

or INA from seeking indemnity from Moore Trucking. Moreover, 

the operation of the Moore Trucking vehicle at the time of the 

loss was with the express consent of ABF by virtue of the trip 

lease. The Virginia "omnibus statute" (Va. Code S 38.2-2204) 

would require INA to extend coverage to Moore, the lessor, as 

the person responsible, and to its driver, Bailess, as the one 

actually using the motor vehicle, and ABF has never contended 

otherwise. 

In prior litigation, ABF sought to distinguish Sherwood 

Trucking, supra on the basis of the identity of the insurer. 

In Sherwood Trucking, supra, the party seeking indemnity was 

the actual insurer, Reserve. In this case, however, the 

insurance policy between INA and ABF included a $400,000 

deductible provision. As a result, ABF was solely responsible 

for the settlement of $80,000 wrongful death claim. Thus, 

ABF, and not INA, is the party claiming indemnity. Based upon 

this difference, ABF has argued that the reasoning of Sherwood 

Trucking, supra is inapplicable. This position is incorrect 

for several reasons. 

The first is that the I.C.C. requires insurance 

certification which ABF provided. This certification does not 
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reflect the presence of a deductible in the policy with INA. 

The fact that the insurance contract between ABF and INA 

carried a deductible does not in any way alter Moore 

Trucking's status as an additional insured. The presence of 

the deductible provision merely indicates that ABF agreed with 

INA to become self-insured to the extent of $400,000. As a 

self-insurer, ABF cannot acquire more rights than those of the 

insurer, INA. See Carolina Casualty Insurance Co. v. Belford 

Trucking Co., 298 A. 2d 288, 121 N.J. Sup . 583 (1972); U. s. 

Steel Corp. v. Transportation Indemnity Co., 50 Cal. Rptr. 

576, 241 Cal. App. 2d 461 (1966); Aetna Casualty & Surety Co. 

v. Market Insurance Co., 296 S.2d 555 (Fla. App . 1974). A 

self-insurer has the same duty to insure as an insurer would 

have. Dixie Farms, Inc. v. Hertz Corp . , 343 S.2d 633 (Fla. 

App . 1977) . Thus, as a self-insurer, ABF stands in the exact 

same position as INA as an insurer. Under Sherwood Trucking, 

supra, INA would be precluded from seeking, either in its 

own name or the name of its named insured, indemnity from one 

of its additional insureds. ABF, as a self-insurer, with the 

same duties as INA, would likewise be precluded. 

The second reason why we believe that the presence of the 

deductible provision does not a l ter the Sherwood Trucking 

analysis is that under the I.c.c. regulations and the phrasing 

of I.C.C. Form BMC 91, INA is listed as the party financially 

responsible for all injuries sustained in the operation of a 
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vehicle under the I.c.c. permit. Moreover, Endorsement 86 of 

the INA policy provides: 

It is understood and agreed that no condition, 
prov1.s1.on, stipulation or limitation contained in 
this policy, this endorsement, or any other 
endorsement thereon, or a violation thereof, shall 
relieve the company from liability herein described, 
irrespective of the financial condition, insolvency 
or bankruptcy of insured. 

It is evident from both the I.c.c. regulations and the terms 

of the insurance policy that INA was the party financially 

responsible for every dollar of loss incurred. The fact that 

ABF reached some side agreement with INA to indemnify INA up 

to $400,000 is absolutely immaterial to the question of Moore 

Trucking's liability. The responsible party is INA, the 

insurer. This contractual agreement between INA and ABF has 

no effect on INA's liability to any other party. Since INA 

can claim no right of indemnity through ABF, neither can ABF 

claim any such right on its own. 

CONCLUSION 

Moore Trucking moves this Court for Summary Judgment on 

the grounds that ABF's Crossbill for indemnity under the 

express provisions of the trip lease is barred by the doctrine 

of res judicata . The validity of this express indemnity 

provision has been adjudicated by the u.s. District Court for 

the Western District of Virginia and decided adversely to ABF. 

An appeal to the u.s. Court of Appeals for the Fourth Circuit 
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on that issue resulted in an affirmance of the District 

Court's decision. This question has been litigated between 

the same parties on two occasions has been finally decided on 

the merits by courts of competent jurisdiction. As such, 

this matter should not be relitigated and should be barred. 

Moreover, Moore Trucking moves this Court for entry of 

Summary Judgment on the grounds that ABF may not seek 

subrogation from its own insured under the doctrine and 

principles set forth in Sherwood Trucking v. Carolina 

Casualty, supra. Accordingly, H. H. Moore, Jr. Trucking 

company, Inc. respectfully moves this Court for the entry of 

an Order granting Summary Judgment in its favor on the 

Crossbill of ABF and further moves that this action be 

dismissed with prejudice from the active docket of this Court. 

Phillip V. Anderson 
GENTRY LOCKE RAKES & MOORE 
800 Crestar Plaza 
P.O. Box 1018 
Roanoke, Virginia 24005 

Respectfully submitted, 

H. H. MOORE, JR. TRUCKING 

co~~AN~;. c. 

By: . ~ 
~uns ---
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IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

LYNCHBURG DIV.ISION 

Cler1c's Office U.S. Olst. Court 
AT LYNCHBURG, VA. 

F I LED 

AUG 71985 

CAROLINA CASUALTY INSURANCE ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

JOYC~ITT, '~"'r~? , 
BYi .J.h~/$ kr~ 

.Deputy Clem 

COMPANY, 
Plaintiff, 

v. 

INSURANCE COMPANY OF NORTH 
AMERICA, 
AETNA INSURANCE COMPANY, 
ARKANSAS BEST FREIGHT SYSTEM, 
INC., ) 
GAYLE M. BRYANT, Administratrix ) 
of the Estate of James Iverson ) 
Bryant, 
and 
H. H. MOORE, JR., 
c 0 M pAN y I I N c . , 

Defendants . 

TRUC,KING 

) 
) 
) 
) 
) 

CIVIL ACTION NO. 84-0029-L 

MEMORANDUM OPINI ON 

By: James C. Turk 
Chief U. S. District Judge 

This declaratory judgment action lS before the court on the 

motion for summary judgment filed by the plaintiff, Carolina 

Casualty Insurance Company ("Carolina"). The motion asks this 

court to rul~ that Carolina is not ultimately li able for pa y ment 

of an eighty t housand dollar ( $80,000 . 00 ) settlemen t which ha s 

been paid by the defendant, Arkansas Best Fre i g h t Sy stem, Inc. 

("ABF"). The parties have submitted briefs, t he c ourt has heard 

oral argument, and the motion is now ripe for a decision by this 

court. 

FACTS 

On January 22, 1982, Calvin Mac Bailess, as agent for H. H. 

Moore, Jr. Trucking Company, inc. ("Moore"), entered into a trip 

lease with ABF which provided that ABF as lessee would ·have use 

of a truck owned by Moore, the lessor. Bailess was to be the 
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driver of the truck. ABF had as ita liability insurer Insurance 

Company of North America ("INA") under a policy which contained a 

$400,000.00 deductible. It was INA who provided the 

certification of i nsurance which was required to be filed with 

the Interstate Commerce Commission under 49 U. S.C. § 10927. 

Moore had two liability insurers, Carolina and Aetna Insurance 

Company ("Aetna"). 

On January 23, 1982, while James Iverson Bryant was riding 

as an unauthorized passen ge r, the truck was invo lved 1n a singl e 

vehicle accident which killed both Bailess and Bryant. A 

wrongful death action was b rought by the Bryant estate against 

ABF, Moore, and the estate of Bailess, in the Circuit Court for 

the County of Appomattox. That proceeding was resolved by the 

entry of a settlement order wherein ABF agreed to pay $80,000.00 

to Bryant's estate. It is this $80,000 settlement which is the 

subject of this declaratory judgment action. 

INDEMNITY PROVISION OF TRIP LEASE 

The trip lease between Moore and ABF contained an indemnity 

provision which stat e d, "les s or agrees to indemnify and hold 

le s see harm l es s f r om and a gainst c laims, demand s , 

judgments, loss, damage and expenses arising fr om death or bodily 

injuries to third persons • resulting from negligent 

operation of leased equipment by lessor or his driver • " See 

Trip Lease. Carolina maintains that this prov i sion is 

unenforceable under Sherwood !rucking, Inc. ~· Carolina Casualty 

Insurance Company, 552 F.2d 568 (4th Cir. 1977), which held that 

the lessee's insurer cannot, by way of subrogation, assert the 
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lessee's claim for indemnity against the lessor or the lessor's 

insurer under the indemnity provisions of a trip lease agreement 

where, as here, the lessor would qualify as an additional insured 

under the policy issued by the lessee's carrier. ABF argues that 

Sherwood is inapplicable because of the $400,000.00 deductible 

contained in its policy with INA . This deductible, however , does 

not prevent the application of Sherwood. ABF , by electing a 

policy whi c h contains a large deductible, has effectively become 

a self-insurer for t h e am ou n t of the deduct i b l e and is treated as 

the "lessee's insurer" for purposes of a Sherwood analysis. 

This court finds Sherwood controlling in this case. 

Therefore, the indemnity provision is unenforceable against Moore. 

In that it is unenforceable against Moore, there can be no 

liability on Carolina or Aetna . For this reason, summary 

judgment should be entered in favor of the plaintiff, Carolina 

Casualty Insurance Company. 

EXCLUSION FOR LIABILITY ASSUMED BY CONTRACT 

Even were this court to accept the argument that Sherwood LS 

not controlling, the result would be the same as to Caro l ina 

because of the exclusion provision in it s poli cy wit h Moore. 

That provision provides that "[t}his insurance does not apply 

to liability assumed by the insured under any contract or 

agreement." Despite ABF's contention to the contrary, there is 

no independent basis for indemnity apart from the contractual 

provision Ln the trip lease. Therefore, were that indemnity 

provision to be enforced, the liability would be "assumed by the 

insured under [a] contract or agreement," and the exclusion would 
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become effective to preclude liability on the part of 

Carolina.l For this reason also, summary judgment would be 

entered in favor of the plaintiff. 

CONCLUSION 

In accordance with the holding of Sherwood, there can be no 

liability on the part of Moore to ABF or INA.2 As there can 

be no liability on the part of Moore, there can be no liability 

on the part of Carolina or Aetna. Therefore, the plaintiff's 

Motion for Summary Judgment should be GRANTED. An orde r 

consistent with this 

DATED: This 

opinion shall be entered this 

~ day of August, 1985. 

date. 

A TRUE COPY , TESTE: 
Joyce F. Witt , Clerk 

By : n2~.-/Y 7 
Deput y Cler~ 

1. It should be noted that the Aetna policy contained the same 
exclusion. Therefore, the ~ame reasoning would apply to preclude 
any liability on ~he part of Aetna. 

2. By virtue of the settlement of the claim of Bryant's estate 
against Moore and ABF, Moore (and Carolina ) would have no further 
liability to the estate of Bryant, a defendant in this action. 
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Cleft('' Office U.S. Dlst. Court 
AT LYNCHBURG, VA. 

F I LED 

o. B. 1140, p. 27 

IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

LYNCHBURG DIVISION 
AUG 7 i985 

JOYCE~~ITT,1 Cfl~riY-7 . 
By:_ n:Off. _4vr 

peputy Cieri< 
CAROLINA CASUALTY INSURANCE 
COMPANY, 

Plaintiff, 

v. 

INSURANCE COMPANY OF NORTH 
AMERICA, 
AETNA INSURANCE COMPANY, 
ARKANSAS BEST FREIGHT SYSTEM, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

INC., ) 
GAYLE M. BRYANT, Administratrix ) 
of the Estate of James Iverson ) 
Bryant, 
and 
H. H. MOORE, JR., 
COMPANY, INC., 

Defendants. 

TRUCKING 

) 
) 
) 
) 

) 

CIVIL ACTION NO. 84-0029-L 

JUDGMENT AND ORDER 

By: James C. Turk 
Chief U. S. District Judge 

In accordance with the Memorandum Opinion filed this day, it 

is hereby 

ADJUDGED AND ORDERED 

that the plaintiff's Motion for Summary Judgment shall be and 

hereby is GRANTED, the effect of which is to hold that Carolina 

Casualty Insurance Company has no liability for payment of any 

part of the eighty thousand dollar ($80 , 000.00 ) settlement. 

The Clerk of Court is directed to strike this case from the 

court's active docket and to send certified copies of this order 

and the accompanying memorandum opinion to all counsel of record. 

ENTER: This 51A.; day of August, 1985. 

• 

ll 
II 

A TRUE COPY, TESTE: . . . --- ., 

Joyce ~·Jit~, Cl~ , 

By: aiL/ ..b-.~~ cf· S. District 

Deputy Clerk 
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EXHIBIT 

~ 2 

# : .TH:::9a~rr 
Carolina Casualty Insurance Company, 
a Florida Corporation, 

versus 

Insurance Company of North America, 
and Aetna Insurance Company, 

and 

Arkansas Best Freight System, Inc., 

and 

Gayle M. Bryant, Administratrix 
of the Estate of James Iverson Bryant, 
deceased, 

H. H. Moore, Jr : , Trucking 
Company, Inc. , 

Appellee, 

Defendants, 

Appellant, 

Defendants 

Appellee. 

Appeal from the United States District Court for the Western 
District of Virginia, at Lynchburg. James C. Turk, District 
Judge. (C/ A 84-0029) 

Argue& January 9, 1986 Decid.:d: August 13 , 1986 
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Before MURNAGHAN and WILKINSON, Circuit Judges, and HAYNSWORTH, 
Senior Circuit Judge 

Thomas C. Spencer for Appellant; Richard c. Rakes (Philip v. 
Anderson; Gentry, Locke, Rakes & Moore on brief) for Appellee. 
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PER CURIAM: 

This is a declaratory judgment action brought 

by Carolina Casualty Insurance Co. to determine its liabil­

ity arising out of a trucking accident. The district 

court found that Carolina had no liability, and we now 

affirm . 

I. 

Carolina, along with Aetna Insurance Co., insured 

H. H. Moore Trucking Co., a Virginia-based long-haul 

trucking company. This suit arises out of a trip lease 

agreement Moore entered with Arkansas Best Freight System, 

Inc. (ABF) in January 1982. ABF, a certified interstate 

motor freight carrier, was insured by Insurance Company 

of North America (INA) in compliance with the insurance 

requirements of the Interstate Commerce Commission. See 

49 u.s.c. § 10927. 

The trip lease provided that Moore would lease 

a truck and a driver to ABF to transport ABF' s cargo from 

Ohio to North Carolina. The trip lease also rather care­

fully allocated the risks of the run between Moore and 

ABF. It first broadly placed the leased equi pment "in 

the exclusive possession, control, and use of [ABF, for 

which ABF] assumes full responsibility . .. to the public. " 

The agreement went on to carve out certain exceptions 

to this general assumption of liability. Most importantly, 

Moore agreed to "indemnify and hold [ABF] harmless .. 

-3-
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from and against claims . . arising from death or bodily 

injuries to third persons . . resulting from negligent 

operation of leased equipment by [Moore] or his driver." 

While on ABF's run, Moore's driver, Bailess, took 

on an unauthorized passenger, Bryant. Bailess' truck 

overturned in West Virginia and both men were killed. 

Bryant's estate brought a wrongful death action against 

ABF, Moore and the Bailess estate in a Virginia state 

court. ABF cross-cla i med for indemnity again st both Moore 

and the Bailess estate under the trip lease and on an 

allegation of negligence. ABF settled the wrongful death 

action for $80,000, paying the entire sum itself because 

its deductible with INA was $400,,000. ABF's cross-claims 

have been continued pending our determination of Carolina's 

responsibilities. 

II. 

On Carolina's motion for summary judgment, 

not liable 

the 

for district court found that Carolina 

any part of ABF's $80,000 settlement . 

was 

Carolina's liability, 

if any, arises from its coverage of Moore, who is in turn 

answerable to ABF under the express terms of the trip 

lease. Carolina's policy with Moore, however, expressly 

excludes coverage for "liability assumed under any 

contract or agreement." On the basis of this clear exclu­

sion, we agree with .the ruling below. 

-4-
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We do not find persuasive ABF's 

Moore has a duty to indemnify it, apart 

arguments 

from the 

that 

duty 

imposed by the trip lease, under the rule announced in 

United States Fidelity & Guaranty Co. v. Virginia 

Engineering Co.,Inc., 213 F.2d 109 (4th Cir. 19 54). In 

Virginia Engineering a building contractor and a landowner 

were sued as a result of the negligence of the contractor. 

A judgment against both was entered which the landower 

paid and then deducted from the moneys due the contractor 

under the construction contract. That contract a lso 

provided that the contracto r should indemnify the landowner 

for claims of this type. The contractor then sued its 

insurer who defended on the ground that the reimbursement 

was in discharge of a liability assumed by contract and 

therefore not covered by the applicable policy. Id. at 

110. 

The district court found for the contractor and 

we affirmed, holding that the liability "was one imposed 

by law within the coverage of the policy and not merely 

one assumed under contract within the meaning of the exclu­

sion c lause . " Id. at 111-12. This conclusion was based 

on the contractor's apparent primary liability for injuries 

resulting from its own negligence. This, we held, was 

precisely the risk against which the contractor insured, 

and the fact that the payment was routed through a secon­

darily liable party, which the contractor had also agreed 

to indemnify, was irrelevant. Id. at 112 . 

-5-
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I . 

The instant case is not controlled by Virginia 

Engineering because, here, Moore had no obligation to 

indemnify ABF apart from its agreement in the trip lease. 

Moore and ABF agreed to place primary responsibility for 

mishaps on ABF's shoulders. Although Moore contracted 

to indemnify ABF in certain situations, the policy with 

Carolina clearly excluded contractual assumptions of liabil­

ity. As in Sherwood Trucking Inc. v. Carolina Casualty 

Insurance Co., 552 F.2d 568, 572 (4th Cir. 1977), a case 

which for these purposes is factually indistinguishable 

from the present one, we can find no other basis for 

indemnity. 

III. 

It was intimated at oral argument 

misrepresented 

that 

the 

Carolina 

scope might be liable for having 

the insurance . coverage it gave Moore. Although on 

of 

the 

present record we find little merit to such a claim, we 

do not hereby foreclose the question should it arise in 

the pending state proceedings. We decide no more than 

that Carolina is not liable under its policy as issued. 

IV. 

The judgment below is affirmed. 

AFFIRMED. 

-6-
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July 8, 1991 

Mr. Thomas C. Spencer 
SPENCER & FILSON, P.C. 
31 West Washington Street 
Lexington , VA 24450 

Mr. Phillip V. Anderson 
GENTRY, LOCKE, RAKES & MOORE 
10 Franklin Rd., S. E. 
P. 0 . Box 1018 
Roanoke, Va 24005 

RE: MOTION FOR SUMMARY JUDGMENT BY ABF CORP . 

. / 
Gentlemen : , 1 :. 

have considered the matters put forth by the argument of 
counsel in light of the contents of the case file , particularly the copies of 
the orders entered by both the Federal District Court, Judge Turk, and the 
U. S. Court of Appeals. I have reached the fo llowing conclusion : 

I find that the issue of right of indemnity by ABF , based upon 
the contract stated in the Trip Lease Agreement , was clearly before the 
District Court and dealt with very explicitly in its memorandum op inion. 
"The Court finds Sherwood controlling in this case," (page 3) . The Court 
found that the deductible agreement did not prevent the application of 
Sherwood . The opinion of the Court of Appeals affirmed the judgment of 
Judge Turk in its entirety . 

It is my judgment therefore, that the doctrine of res judicata 
should apply to the Motion for Summary Judgment by ABF, and the Court so 

holds. · .. _! :.. _., ~.~ ~: . ~;:..::;~_,_ -rZ-} q ~ 0 9; 

__ 9_-Q...L _ _..:,"(:-_,-;,:..<_A:_M-r-
t., .. ,.(~:""' ."- , ' '! ... ~ .u _, ._ ·- ,.~.- , . ~ .. -. · 'J~· 4\A~ ' '' t.:rK 
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Thomas C. Spencer, 
Phillip V. Anderson 
July 8, 1991 
Page - 2 -

I will ask Mr. Anderson to prepare an order consistent with 
this finding and send the same to -Mr. Spencer for endorsement. 

Yours truly, 

~---,--£&~ /~.Covin~ 
KMC/fcs 

cc: Mrs. Barbara Williams, Clerk 
Appomattox Circuit Court 
Appomattox, VA 24522 
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lAW OFFICES 

SENTRY LCXKE 
~AKES&~E 

ROANOKE, VIRGINIA 

VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF APPOMATTOX 

GAIL M. BRYANT, Administratrix of, ) 
the Estate of James Iverson Bryant,) 
Deceased, ) 

) 
Plaintiff ) 

) 
v. ) 

) 
ARKANSAS BEST FREIGHT SYSTEM, INC . ,) 

) 
H.H. MOORE, JR. TRUCKING COMPANY, ) 0 R D E R 

INC. , ) 
) 

and ) 
) 

MARY KATHERINE BAILESS GOFF, ) 
Administratrix of the Estate of ) 
Calvin Mack Bailess ) 

) 
Defendants . ) 

On July 5, 1991, Arkansas Best Freight Systems, Inc . 

(ABF) and H. H. Moore, Jr. Trucking Company, Inc. (Moore) 

appeared before this Court, by counsel, on their respective 

Cross-Motions for Summary Judgment in this matter. Upon 

consideration of the arguments of counsel and the memoranda 

filed herein it is hereby ADJUDGED and ORDERED that for the 

reasons stated in this Court's letter opinion of July 8 , 1991 

that ABF' s Motion for Summary Judgment i s DENIED, and it is 

further ORDERED that Moore's Motion for Summary Judgment shall 

be GRANTED to which action the defendant ABF objects and 

excepts. 

There appearing nothing further to be done in this 

matter, it is further ORDERED that this action be DISMISSED 

WITH PREJUDICE and stricken from the active docket of this 



LAW OFFICES 

GENTRY L<XKE 
RAKES & tv'ffiRE 

ROANOKE. VIRGINIA 

Court. The Clerk is directed forthwith to certify a copy of 

this Order to all counsel of record. 

Enter this /f T day of 

ENTER: 

We ask for and consent to the 
entry of this Order: 

GENTRY L~K ES & MOORE 

By: ~_/ft ' 
Co~~-
Trucking Company, Inc. 

Seen and objected to: 

SPENCER & FILSON 

By: 

I 

~ Tl~- l-./Z/"y ~ _, ~·-
Counsel for Arka as Best Freight 
System, Inc. 

Recorded in Law Order Bk 16 Pg ~ 

000/1313-1/00S.order 

70 
2 

1991. 



VIRGINIA: IN THE CIRCUIT COURT OF APPOMATTOX COUNTY 

GAYLE M. BRYANT, Administratrix 
of the Estate of James Iverson Bryant, deceased, 

v. 

ARKANSAS BEST FREIGHT SYSTEM, Inc. ~ sl, 

AT LAW CASE NO. 2190 

NOTICE OF APPEAL 

Comes now the Defendant and Cross-Complainant, Arkansas Best 

Freight System, Inc., and files this its Notice of Appeal o f that 

certain Order entered by the Honorable Kenneth M. Covington , Judge, 

Circuit Court of Appomattox County on the first day of August, 

1991, denying this Defendant and Cross-Complainant's Motion for 

Summary Judgment and granting the Motion for Summary Judgment in 

favor of H. H. Moore, Jr., Trucking Company, Inc . 

Arkansas Best Freight System gives this Notice of Appeal on 

the grounds that the learned Judge erred in holding that the 

doctrine of res judicata barred this Defendant and Cross-

Complainant's Motion for Summary J udgment. 

A copy of the Complaint and Action for Declaratory Judgment, 

Motion for Summary Judgment, and the Opinion of the United States 

District Court and the Opinion of the Four th Circuit Court of 

Appeals relied on by the trial Judge in granting Summary J udgment 

are enclosed herewith to be made part of the record herein. 

RECEIVED AND FlLEO (Let sR -/ 19 9; 
AT II: J., ~ O'CLOCK_j]__~ I -

BARBARA A. WILLIAMS, CLERK 
BY ~ 

DEP. CLERK 

Respectfully Submitted, 

ARKANSAS BEST FREIGHT SYSTEM , INC. 

By Counsel 
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SPENCER & FILSON, P . C . 
31 West Washington Street 
Lexington, Virginia 24450 

CERTIFICATE OF SERVICE 

"'I J I 
I hereby acknowledge that on the~ day of August, 1991, a 

true copy of the foregoing Notice of Appeal was mailed to Philip V. 

Anderson , Esquire, Gentry, Locke, Rakes & Moore, 10 Franklin Road, 

S . E. , P. 0. Box 1018, Roanoke, Virginia 24005, Counsel for H. H. 

Moore, Jr. , Trucking Company, the only other party in interest 

herein. 

SPENCER & FILSON, P.C. 
31 West Washington Street 
Lexington, Virginia 24450 

Thomas C . Spencer 
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Clerk's Office U. S. Oi::t. C.: 

IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VffiGINIA 

AT LYi\'C:-iBUF.G, VA. 

F f L E 0 

LYNCHBURG DIVISION F;:_-. J (' / "\ (' . 
L. :J L 0 , · ·r.L~ 

•'-- . 

./ 
~· CAROLINA CASUALTY INSURANCE 

COMPANY, a Florida corporation, 

Plaintiff, 

I v. 

INSURANCE COMPANY OF NORTH 
AMERICA, a Pennsylvania corporation, 
c / o A. R. Bowles, ill, R.A. · 

901 Mutual Building , 
Richmond, Virginia 23219 

AETNA INSURANCE COMPANY, a 
Connecticut corporation, 
c/o A. R. Bowles, III, R.A. 

901 Mutual Building 
Richmond, Virginia 23219 

I 
I . ARKANSAS BEST FREIGHT SYSTEM, INC., 

an Arkansas corporation, 
c / o Secretary of the Commonwealth 

Richmond, 
Virginia 

I 
i GAYLE :.1. BRYANT, Administratrix 

1 of the Estate of James Iverson Bryant, 
deceased, 
c /o A. David Hawkins, Esq. 

and 

H. H. 
INC., 
c/o 

Courthouse Square 
Rustburg, Virginia 24588 

:\100RE, JR. TRUCKING COMPANY, 
a Virginia corporation, 
Thomas W. Lawson, R.A. 
110 Court Street 
Appomattox, Virginia 24522 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
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JOYC.~ F. ViiiT, c:e~k _ 
By: :.....< ·v-::_,-,:_, k'L~:l: 

D~;:: !lty Clerk _ · 

Civil No. __ >-J_· _·_..:.,: _. ,_ :. _, ; _-_ . ... :..___ 

CO MPLAINT 
IN ACTION FOR 

DECLARATORY JUDGMENT 
UNDER RULE 57 

RECEIVED AND FILED ~ ... ?ti 19~ 
AT t l .' v.5 O'CLOCKA::Jt 

BARBARA R. WILLIA~s.C&RK 
BY ___ '-'1--'......,:_ ______ DEP. CLERK 

1. Plaintiff, Carolina Casualty Insurance Company (hereinafter referred 

to as Carolina), is a citizen of the st norida by virtue of its incorporation in 



, .. 

; ' 

that state. Insurance Company of North America (hereinafter, rnA), is a Pennsylvania 

corporation by virtue of its incorporation in that state. Aetna Imurance Company 

(hereinafter, Aetna), is a Connecticut corporation by virtue of its incorporation in that 

state. Arkansas Best Freight System (hereinafter, ABF), is an Arkansas corporation by 

virtue of its incorporation in that state. H. H. Moore, Jr. Trucking Company, Inc., 

/ (hereinafter, Moore), is a Virginia corporation by virtue of its incorporation in this 

/ 
.• 

state. Gayle M. Bryant, Administratrix of the Estate of James Iverson Bryant, deceased, 

is a citizen of the state of Virginia. The amount in controversy, exclusive of interest 

and costs, exceeds the sum of $10,000. 

2. On January 23, 1981, Bryant's decedent was riding _as_an_un_E!uthorized ---------- - - ·-
passenger in a 1977 Kenworth tractor owned by Moore and operated by its employee, 

Calvin :\lack Bailess, when said tractor, which was then hauling freight pursuant to a 

Trip Lease with ABF, overturned in Mercer County, West Virginia, near the City of 

Princeton, resulting in the death of both Bryant and Bailess. 

3. Subsequently, Gayle M. Bryant qualified as administratrix of Bryant's 

{ estate and then filed· a wrongful death action in the Circuit Court of Appomattox 
I .. 

._,.. 

'\: ' 

. '· ... 

( 
I 

County against ABF, Moore and the Bailess estate. A copy of the moti on for judgment 

is attached hereto as Exhibit A. 

4 . ABF was insured by IN A for personal injury arising out of its 

operations. 

5. Moore was insured by Carolina under Policy No. GAL 02 41 57 which 

was in effect at the time of the aforesaid motor vehicle accident. A copy of said policy 

is attached hereto as Exhibit B. 

6. Moore was likewise insured by Aetna under General-Automobile 

Liability Policy No. CG 18 74 77 for the period August 4, 1981 to August 4, 1982 issued 

by the A. W. Hargrove, Inc. Agency of Richmond, Virginia. 
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r 
7. At the time of the accident in question, Moore was operatil • I 

.1/ \ ,, ' .· 

:Y 

< • 
· I 

a Trip Lease with ABP to deliver a consignment of goods of Armco, Inc. from MiddJ.etown, 

Ohio, to a consignee in Kernersville, North . Carolina. A copy of the Trip Lease is 

attached hereto as Exhibit C. 

8. Although ABF, the lessee, by virtue of the specific terms of the 

Trip Lease and also pursuant to the regulations of the Interstate Commerce Commission 

under whose certificate it was operating, assumed full responsibility to the public, end 

the leased tractor and trailer was in its exclusive possession, control, and use, ABF 

I'' ;' ~ < has heretofore refused to negotiate with Bryant's counsel or to take over the defense ,... . .... 
. 1 ( of this action on behalf of Moore. Inst€ad, ABF has asked Moore to take the responsibility ,.,. 

I 

I I} .-}/ 

. ~ ::f . / 
/ 

of either negotiating a settlement or paying any judgment the Bryant estate might 

recover and, indeed, ABF has disclaimed any responsibility whatever to the Bryant estate. 

9. Carolina's policy issued to Moore contains an exclusion for liability 

assumed under any contract or agreement. 

10. Carolina understands that Moore contracted for insurance to cover 

liability assumed by contract through A. W. Hargrove Insurance Agency which issued 

the policy provided by Aetna. 

ll. Carolina's policy contains a Passenger Hazard exclusion and the 

motion for judgment filed by Bryant (Exhibit A) alleged that Bryant's decedent was a 

passenger at the time of the accident in question. 

WHEREFORE, Carolina respectfully asks this Court to require INA and 

Aetna to file a complete copy of all policies, endorsements, riders, or any other 

attachments issued to ABF and Moore; that ABF file a complete copy of all insurance 

papers or other documents in any way pertaining to its obligations under ICC regulations 

at the time of this accident; that this Court construe the rights and obligations of all 

parties to this action, and that this Court adj7Sate that Carolina has no obligation to 

the Bryant estate or to ABF under the facts of this case. 

--



... 
I 

... 

Carolina would respectfully ask further that a speedy hearing be ordered 

and that this matter be advanced on the calendar. 

Richard C. Rakes 
GENTRY, LOCKE, RAKES 
800 Colonial Plaza 
P. 0. Box 1018 
Roanoke, Virginia 24005 

Counsel for Plaintiff 

CAROLINA CASthtll Y rnsURANCE 
COMPANY 

&. MOORE 

/ 



IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VffiGINIA 

LYNCHBURG DIVISION 

CAROLINA CASUALTY INSURANCE COMPANY, ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Plaintifff, 

v. 

INSURANCE C0,1PANY OF NORTH AMERICA, 
et aL, 

Defendants 

Civil No. 84-0029-L 

MOTION FOR 
SUMMARY JUDGMENT 

Comes now the plaintiff, Carolina Casualty Insurance Company, by counsel, and 

moves for summary judgment pursuant to Rule 56 of the Federal Rules of Civil 

Procedure. In support of same, Carolina files herewith an affidavit from H. H. Moore, 

Jr. Trucking Company, Inc. that the 1977 Kenworth Tractor owned by :\1oore and occupied 

by James Iverson Bryant, deceased, was principally garaged in Virginia at the time of 

the accident resulting in the death of Bryant. 

In further support of its motion for summary judgment, Carolina attaches hereto 

a certifi ed copy of the order entered on September 7, 1984, in the action of Gale ~1. 

Brvant. Administratrix of the Estate of James Iverson Brvant, deceased ~ Arkansas 

Best Freight Svstem, Inc., et al. pending in the Circuit Court of Appomattox County, 

Virginia, which reflects the court-approved settlement of the action for wrongful death 

brought by the personal representative of the said James Iverson Bryant, deceased. 

The pleadings, the insurance policies filed in this action and the affidavit attached 

hereto show that there is no genuine issue as to any material fact, and that the plaintiff 

is entitled to summary judgment as a matter of law. This record reflects that: 

1. James Iverson Bryant was not an employee of H. l-1. Moore, Jr. Trucking 

Company and hence was a member of the public entitled to protection under the 

Interstate Commerce Act and ICC regulations. 77 



2. Arkansas Best Freight System, Inc. (ABF) was lessee, and H. H. Moore, 

Jr. Trucking Company, Inc. (Moore) was lessor under the ICC regulations at the time 

of Bryant's death. 

3. Insurance Company of North America (IN A) had in force policy number 

1017 insuring ABF and had made the appropriate filings with the Interstate Commerce 

Commission. 

4. The claim for wrongful death of Bryant was asserted against ABF and 

Moore based upon the alleged negligence of Moore's employee and driver, Bailess, and 

was settled for the sum of $80,000. 

5. ABF, as lessee, would be primarily responsible to Bryant, a member of 

the pu!Jlic, under the ICC regulations. 

6. Under ~38.1-38l(a) of the Code of Virginia, as amended, the IN A policy 

described above would have to afford coverage to Bailess and Moore because the Moore 

Tractor was principally garaged in Virginia and IN A was licensed to do business in 

Virginia at the time of the accident. 

7. Under the holding in Sherwood Trucking, Inc. v. Carolina Casualtv Insurance 

Comoanv, 552 F.2d 558 (C.A. 4th, 1977), INA cannot enforce the indemnity and hold 

harmless provisions of the trip lease between AB F and !\1oore. 

Based upon the above, ABF, as lessee, and INA, its insurer, are solely liable for 

the defense of the Bryant claim and the settlement t hat was effected on the action 

for deeth by wrongful act brought on behalf of the Bryant esta te. 

WHEREFORE, the plaintiff, Carolina, respectfully asks for summary 

judgment against ABF and INA with an adjudication that as between Carolina, Moore 

and Aetna, on the one hand, and ABF and INA on the other, that ABF and INA are 

solely responsible for the defense and payment of all claims asserted on behalf of the 

BryB:nt estate. 
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CAROLINA CASUALTY INSURANCE 
COMPANY 

By: c;~.f ~ 9~ 
----~~~O~f~C~o~u-ns-e~l~-----~~-------------

Richard C. Rakes 
GENTRY, LOCKE, RAKES &. MOORE 
800 Colonial Plaza 
P. 0. Box 1018 
Roanoke, Virginia 24005 

Counsel for Carolina Casualty 
Insurance Company 

CERTIFICATE 

This is to certify that on October ~~ , 1984, I mailed a true copy of the 

foregoing Motion for Summary Judgment to Thomas C. Spencer, Esq. and James M. 

Phemister, Esq., 31 W. Washington Street, Lexington, Virginia 24450, counsel of record 

for Arkansas Best Freight System, Inc. and Insurance Company of North America; to 

Harry G. Lawson, Esq., P. 0. Box 807, Appomattox, Virginia 24522, counsel of record 

for H. H. Moore, Jr. Trucking Company, Inc.; and to John R. Alford, Esq., Caskie, 

Frost, Hobbs, Thompson, Knakal &. Alford, P. 0. Box 1160, 2306 Atherholt Road, 

Lynchburg, Virginia 24505, counsel for Aetna-Insurance Company_. 
/ ' / 

( -~-/. ~1 ?' ~... / ~---~ -.~ -. 
Of Counsel 

·· ··- ..:. ~· 

RECEIVED AND FILED -~" ~ K 19_tj 

A: II: w 5 O'CLOCK..!:i.....~ -j 1 

oARBARA R. WILLIAMS, CLE~t< 

.BY DEP. CLERK 
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\ Clerk'i Office U.S. Dist. C~rt 
AT LYNCHBURG, VA. 

F I LED 

:iv. 0. B. 1/40, p. 27 

IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

LYNCHBURG DIVISION 
AUG 71985 

JOYCE~~~~ IT~ Cfl~rly?' 
sy:_ nt:-~J. ...k~ 

Peputy Clerk I 

r 

CAROLINA CASUALTY INSURANCE 
COXPANY, 

Plaintiff, 

v. 

IKSURANCE COMPANY OF NORTH 
AMERICA, 
AET~A INS URAN CE COMPAKY, 
AR~ANSAS BEST FREIGHT SYSTEM, 

Bryant, 
and 
H. H. MOORE, JR., 
COXPANY, I NC ., 

Defendants. 

TRUC KI NG 

CIVIL ACTIO~ NO. 84-0029-L 

J UDGM ENT AND ORDER 

By : James C. Turk 
Chie f U. S. District Judge 

In accordance with the Me~orandum Opi~ion filed this da y , it 

1.s hereby 

ADJUDGED AND ORDERED 

t hct t he plaintiff's Motion for Sumcary J ucgment shall be and 

he re by is GRANTED , t he effect of which is t o hold that Carolina 

Casualty In su rance Co m~ an y has no li ab ility for payment o f any 

part of the eighty th ousand dolla r ($80 ,0 00 . 00) settlement. 

The Clerk of Court is d~~ected to stri ~ e t hi s case from t he 

c ou rt's active docket and to send certif ied copies of t h is order 

and the accompanying memorandum opinion to all counsel of record . 

ENTER: This stt[./ da y of August, 1985. 

--- · .. 
A TRUE CO?Y, TESTE: 

Joyce F. Kitt, Clerk 

/f--- . . v ~ / % . 
By: :_·~~,~~(' l.....k:y~~V' 

De?uty Clerk 
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Clerk's Office U.S. Dist. Court 
AT LYNCHBURG, VA. 

IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

LYNCHBURG DI VIS ION 

F I l E D 

CAROLINA CASUALTY INSURANCE 
CO~PANY, 

Plaintiff, 

v. 

INSURANCE COMPANY OF NORTH 
AMERICA, 
AETNA I NSURANCE COMPANY, 
ARKANSAS BEST FREIGHT SYSTEM, 
INC . , 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

GAYLE M. BRYANT, 
of the Estate of 

Administratrix ) 

Bryant, 
and 
H. H. MOORE, JR., 
C 0 M P AN Y , IN C • , 

Defendants. 

James Iverson 

TRUCKING 

) 
) 
) 
) 
) 
) 

CIVIL ACTION NO. 84-0029-L 

MEMORANDUM OPINION 

By : James C. Turk 
Chief U.S . District Judge 

This declaratory judgment action ~s before the court on the 

motion for summary judgment filed by the plaintiff, Carolina 

Casualty Insurance Company ("Carolina"). The motion asks this 

court to rule that Carolina is not ultimat ely liable for payment 

of an eighty thousand dollar ($80,000.00 ) se t tlement wh ich has 

b e en pa i d by the defendant, Arkansas Best Freight Syst em, Inc. 

( " ABF " ). The parties have submitted briefs, the court has hea::-d 

oral argument, and the motion is now ripe for a decision by t h is 

court. 

FACTS 

On January 22, 1982, Calvin Mac Bailess, as agent for H. H. 

Moore, Jr. Trucking Company, inc. ("Moore"), entered into a trip 

lease with ABF which provided that ABF as lessee would have use 

of a truck owned by Moore, the lessor. Bailess was to be the 

81 



driver of the truck. ABF had as its liability 1nsurer Insurance 

Company of North America ("INA") under a policy which contained a 

$400,000.00 deductible . It was INA who provided the 

certification of insurance which was required to be filed with 

the Interstate Commerce Commission under 49 U.S.C. § 10927. 

Moore had two liability insurers, Carolina and Aetna Insurance 

Company ("Aetna"). 

On January 23, 19 82, while James Iverson Bryant was riding 

as an unauthorized passenger, the truck was involved 1n a single 

vehicle accident whi ch killed bot h Bailess and Br ya nt. A 

wrongful death action was br ought by the Bryant estate against 

ABF, Moore, and the estate of Bailess, in the Circuit Court for 

the County of Appomattox. That proceeding was resolved by the 

entry of a settlement order wherein ABF agreed to pay $80,000 . 00 

to Bryant's estate. It lS this $80,000 settlement which ts the 

subject of this declaratory judgment action. 

INDEMNITY PROVISION OF TRIP LEASE 

The trip lease betwe en Moore and ABF contained an indemnity 

provisio n which stated , "lessor agrees to indemnify and hold 

lessee harmless from and against claims, demand s, 

judgments, loss, dama ge and expenses arising from death or bodily 

injuries to third persons resulting from negligent 

operation of leased equipment by lessor or his driver " See 

Trip Lease . Carolina maintains that this provtston 1s 

unenforceable under Sherwood !rucking, Inc. v. Carolina Casualty 

Insurance Company, 552 F.2d 568 (4th Cir. 1977), which held that 

the lessee's insurer cannot, by way of subrogation, assert the 

82 
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lessee's claim for indemnity against the lessor or the lessor's 

insurer under the indemnity provisions of a trip lease agreement 

where, as here, the lessor would qualify as an additional insured 

under the policy issued by the lessee's carr1er. ABF argues that 

Sherwood is inapplicable because of the $400,000.00 deductible 

contained in its policy with INA. This deductible, however, does 

not prevent the application of Sherwood. ABF, by electing a 

policy which contains a large deductible, has effectively becooe 

a self-insurer for the amount of the deductible and is treated as 

the "lessee's insurer" for purposes of a She r wood anal ysis. 

This court finds Sherwood controlling in this case. 

Therefore, the indemnity pr ovision is unenforceable against Moore. 

In that it is unenforceable against Moore, there can be no 

liability on Carolina or Aetna. For this reason , summary 

judgment should be entered in favor of the plaintiff, Carolina 

Casualty Insurance Company. 

EXCLUSION FOR LIABILITY ASSUMED BY CONTRACT 

Even were this court t o accept the ar6ucent that Sherwood is 

not controlling, the re s ult would be t he sQ~e as t o Carolina 

because of the exclusion provisi on in it s policy with Moore . 

That prov1s1on provides that "[t )his i nsurance does not apply 

to liability assumed by the insured un de r any contract or 

agreement." Despite ABF's contention to th~ contrar y , there 1s 

no independent basis for indecnity apart from the contractual 

prov1s1on 1n the trip lease. Therefore, were that indemnit y 

prov1s1on to be enforced, t he liability wo~ld be "assumed by the 

insured under [a) contract or agreecent," and the ex_clusion would 
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become effective to preclude liability on the part of 

Carolina.l For this reason also, summary judgment would be 

entered in favor of the plaintiff. 

CONCLUSION 

In accordance with the holding of Sherwood, there can be no 

liability on the part of Moore to ABF or I NA. 2 As there can 

be no liability on the part of Moore, there can be no liabilit y 

on the part of Carolina or Aetna. Therefore , the plaintiff's 

Motion for Summary Judgment should be GRANTED. An order 

consistent with th is opinion shall be entered this date. 

DATED: This ~~ ~ ~v day of August, 1985. 

A TRUE COPY, TESTE: 
Joyce F. Witt, Cle~k 

F-?--) -~ 
By: ~~ c~4-L~~--· 

DeEJuty Cle~k / 

1 . It s hould be not ed that the Aetna policy contained the same 
exclusion. Therefore , the ~arne reasoning would apply to preclude 
a n y 1 i a b i 1 i t y o n ·t he p a r t o f A e t n a • 

2. By virtue of the settlement of the claim of Bry an t's estate 
against Moore and ABF, Moore (and Carolina) would have no further 
liability to the est a te of Bryant, a defendant in this action. 
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~ ~~ ~.~ UNITED STATES COURT OF APPEAlS 
--"~~'\} FOR THE FOURTH CIRCUIT 

~ No. 85-1909 

Carolina Casualty Insurance Company, 
a Florida Corporation, 

versus 

Insurance Company of North ~erica, 
and Aetna Insurance Company , 

a nd 

Arkansas Best Freight Syste~ , Inc., 

and 

Gayle M. Bryant, Administratrix 
of the Estate of James Iverson Bryant, 
deceased, 

H. H. Moore, Jr., Trucking 
Company, Inc., 

Appellee, 

De f e ncar. t: .s, 

A~?ellee. 

Appeal fro~ t he United States Dis tr~c ~ Cou ~t: f o r t ~e ~estern 

C1s ~r~ c= o f Vi r g inia , at: Ly~ chbu~g . Ja~es C. Tu r k , Di st:=i c = 
J:...:.cge. (C/ ;... s .;- oo 29 ) 

Argue~ January 9 , 198 6 Deci -:: -= c : Au;-...:.st 1 3. 1 9 8 6 

P.ECElVED AND FiLED v<..... <t ., ~! 19 '11 
" · ~ . .:1 ,.. o·r· ---.r- •, ~ • " r. ' 11 . .:> ..... Lvv i'\_n_M. 

BARBARA R. WILLIAMS, CLERK 

- 85 
BY - n..J OEP. CLERK 



Before l1UR~IAGHAN and WILKINSON, Circuit Judges, and HAYNSivORTH, 
Senior Circuit Judge 

Thomas C. Spencer for Appellant; Richard C. Rakes (Philip V. 
Anderson; Gentry, Locke, Rakes & Moore on brief) for Appellee. 
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PER CURIAM: 

This is a declaratory judgment action brought 

by Carolina Casualty Insurance Co. to determine its liabil~ 

ity arising out of a trucking accident. The district 

court found that Carolina had no liability, and we now 

I. 

Carolina, along with Aet.-.a Insurance Co., insured 

H. H. Moore Trucking Co . , a Virginia-based lo:1g-haul 

trucking company. This suit arises out of a trip lease 

agreement Moore entered with Arkansas Best Freight System, 

Inc. (ABF) in January 1982. AB~, a certified interstate 

motor freight carrier, was ins~red by Insurance Company 

of North America (INA) in corr.p .".iance with the insurance 

requirements of the Interstate Commerce Commission. See 

49 u.s.c. § 10927. 

The trip lease provided that Moore would lease 

a truck a nd a drive~ to AB: to ~~anspor~ ABF 's carqo froQ 

Oh i o to North Carolina. The tr.:.:; lease also rathe~ care-

fully allocated the risks of the run between Moc =e and 

A3F . It first broadly placed the leased equipment 11 in 

the exclusive possession, control, and use of (AE?, for 

\,·hich ABF] asstlr.les full responsibility . . to the public ... 

T~e agreement went on to carve out certain exceptions 

to this general assumption of liability. Most importantly, 

Hoore agreed to 11 indemnify and hold [ABF] harmless .. 

-3-
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from and against claims . arising from death or bodily 

injuries to third persons resulti ng from negligent 

operation of leased equipment by [ r.1oore] or his driver . " 

While on ABF's run, Moore 's driver , Bailess, took 

on an unauthorized passenger, Bryant . Bailess' truck 

over~urned in West Virginia and both men were killed . 

Brya!lt' s estate brought a wrongful death action against 

ABF, ~oore and the Bailess estate in a Virginia state 

c o urt. ABF cross-clai~ed f o r inde~nity against both ~oore 

and the Bailess estate under the trip lease and on a~ 

allega ~ion o f negligence. ABF se~tled the t,.;rongful death 

action for $8 0, 000 , paying the entire sum itself because 

its ded'..lctible with INA was $400,000. ABF' s cross - claims 

have been continued pending our determination of Carolina's 

responsibilities. 

II. 

On Carolina's motion for s uro~ary judgment, the 

dis~rict court found that Carolina was not liable for 

any par~ of ABF 's $80 , 00 0 sett:ement. Carolina's liability, 

if any , arises from its coverage of Moore , who is in tur!l 

answerable to ABF under the express terms of t he trip 

lease . Carolina ' s · policy with Moore, howeve r, expr essly 

excludes coverage for "liability assumed unde r any 

contract or agreement." On the basis of this clear exclu -

sion, we agree with the ruling below. 

- 4-
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., 
We do not find persuasive ABF's arguments that 

Moore has a duty to indemnify it, apart from the duty 

imposed by the trip lease, under the rule · announced in 

United States Fidelity & Guaranty Co. v. Virginia 

Enqineering Co.,Inc., 213 F.2d 109 (4th Cir. 1954). I r. 

Virginia Engineerinq a building contractor and a lar.downer 

were sued as a result of the negligence of the con~ractor. 

A judgment against ~oth was entered which the la~dowe r 

paid and then deducted frc :n the money s d ue t~e co:;tractor 

under the construction cont:rac'=. That cc:1r.rac'= alsc 

provided that the cont ractor s tould inde~nify t~e la~downe= 

fer claims of t his type . The contractor then s~ed it:s 

insurer who defended on the gro-:.::1d that: the reim!:;..:=sc::;!e:-t'= 

in discharge of a liability assumed by contract anC. 

therefore not covered by the ap9licable policy. !d. a-:: 

110. 

The district court: fo und for the ccntrac~or anc 

we affirmed , holding that t he liabil.:.ty fl ~ ..... c:: , , c.- one 

bv la\v ·within the coverac;e of ~~-= pc L. c y an ::': no -:: mere.!.~· 

o~e ass;..:~ed u~cer cc~~rac-:: wit~i~ the ~ea~i~g o~ ~~e excl~-

sic:1 clause ." Id. l ' . . 2 
- .!. -- .1 • 

'T'. . 
.;.:11.S cor:c:!. u s:.. c :; • .. ;as b -- - -= c:::. -= -

0:1 the ccntract:or ' s appare:1t pri~ary liabi:ir.y for i:1juries 

resulting from its own negligence . This , we he:d , was 

precisely the risk agai:-,st wl:ic~ the cc;:tractor i:-tsurei, 

and the fact that t~e pa~~nent was rot.:te-:i th=oug~ a seco:-1-

darily liable party, which the contractor had also agreec 

to inde~nify , was irrelevant. !d. at 112. 
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The instant case is net controlled by Vircrinia 

Encrineering because, here, Moore had no obligation to 

inde!':':ni fy ABF apart from its agreement in the trip lease. 

Moore and ABF agreed to place primary responsibility for 

~ishaps on ABF's shoulders. Although Moore contracted 

to indemnify ABF in cert:ain situations, the policy with 

Carolina clearly excluded cont:rac~ual assumptions of liabil-

i~y . As in Sherwood ,., .. _rue.'< 1:1q Inc. v . Carolina Casualtv 

I:1sur2in-::e Co., 552 F. 2d 568 , 572 (4th Cir. l 977), a case 
• 

which ~or these purposes 1s fact~ally indi~tinguishable 

from t~e present one, we can find no other basis for 

inde:::nity. 

III. 

It was intimated at oral argument th~t Carolin a 

might: be liable for having mi srepresented tte scope of 

the insurance c overage it ga ve Moore. Although on the 

p:::-esent record we find little merit to such a claim, we 

C:o net hereby foreclose the question should it arise in 

the ~ending state proceedings . We decide no more than 

t~at Carolina is not liable under it s policy as ~ ssued. 

I V. 

The judgment below is affirmed. 

AFFIR~!ED . 

-6-

90 

I 
~ 



VIRGINIA: IN THE CIRCUIT COURT OF APPOMATTOX COUNTY 

GAYLE M. BRYANT, Administratrix 
of the Estate of James Iverson Bryant, deceased, 

v. 

ARKANSAS BEST FREIGHT SYSTEM , Inc. et al, 

AT LAW CASE NO . 2190 

STIPULATION OF RECORD ON APPEAL 

Comes now , Arkansas Best Freight System , Inc ., and H. H. 

Moore, Jr. Trucking Company , Inc ., by counsel, and hereby stipulate 

that the Motion for Declaratory Judgment and the Motion for Summary 

Judgment filed by Carolina Casualty Insurance Company in the United 

States District Court, the Opinion of the United States District 

Court and the Opinion of the United States Court of Appeals for the 

Fourth Circuit in that certain cause styled Carolina Casualty 

Insurance Company v . Insurance Company of North America, et li, are 

to be filed and included in the record on appeal of this cause. 

ARKANSAS BEST FREIGHT SYSTEM , INC. 

By Counsel 

SPENCER & FILSON, P.C. 
31 West Washington Street 
Le xington, Virginia 24450 
Counsel for Arkansas Best Freight 

AND: 

H. 
By 

Ph llip Anders n , Esquire 
GENTRY, LOCKE, RAKES & MOORE 
10 Franklin Road, S.E. 
P. 0. Box 1018 
Roanoke, Virginia 24005 

System, Inc. 

Counsel for H. H. Moore , Jr. Trucking Company , Inc. 
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VIRGINIA: IN THE SUPREME COURT OF VIRGINIA 

GAIL M. BRYANT, Administratrix of 
the Estate of James Iverson Bryant, 
Deceased, 

Plaintiff, 

v. 

ARKANSAS BEST FREIGHT SYSTEM, INC. 

H. H. MOORE, JR. TRUCKING COMPANY, INC. 

and 

MARY KATHERINE BAILESS GOFF, 
Administratrix of the Estate of 
Calvin Mack Bailess 

Defendants. 

ASSIGNMENTS OF ERROR 

CL£m< 
~!JPAEM£ COURT OF. VIRGfNII 

AT LAW CASE NO. 2190 

Comes now Arkansas Best Freight System, Inc. pursuant to Rule 

5:17 and files this Assignments of Error as part of its Petition 

for Appeal in this cause. 

Arkansas Best Freight System, Inc, the Appellant herein hereby 

assigns as error the ruling of the Court that the Declaratory 

Judgment obtained by Carolina Casualty Insurance Company against 

Arkansas Best Freight System, Inc. in the Federal Court is r e s 

adjudicata as to Arkansas Best Freight System, Inc's, Cross-Claim 

against H. H. Moore, Jr. Trucking Company, Inc. in this cause. 

Respectfully Submitted, 

Arkansas Best Freight System, Inc. 

By Counsel 

By: 1/c .... ~:r- C _:::;;::, ~' ... c-C':-:3 
Thoma~/ C. Spencer / 
SPENCER & FILSON, P.C. 
31 West Washington Street 
Lexington, Virginia 24450 
Counsel for Arkansas Best Freight System, Inc. 
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CERTIFICATE PURSUANT TO RULE 5:260 

The undersigned, Thomas c. Spencer, hereby certifies that a 

copy of the foregoing Assignments of Error has been served on 

Phillip v. Anderson, Esquire, Gentry, Locke, Rakes & Moore, 10 

Franklin Road, S.E., P. 0. Box 1018, Roanoke, Virginia 24005, 

counsel for the Appellee, H. H. Moore, Jr. Trucking Company, Inc. 

the only other party in interest herein, by mailing a true copy 

thereof postage, pre-paid to the foregoing address this 29th day of 

October, 1991, in compliance with Rule 5:17(0). 

SPENCER & FILSON, P.C. 
31 West Washington Street 
Lexington, Virginia 24450 
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