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VIRGINIA: 

IN THE CIRCUIT COURT OF THE COUNTY OFF AIRF AX 

TIM L. PECKINPAUGH 
PAMELA S. MCKINNEY-PECKINPAUGH 

Plaintiffs, 

v. 

PULTE HOME CORPORATION, 

and 

CSS, L.L.C., a/k/a CORONADO 
STUCCO & STONE, 

and 

CORONADO CORPORATION 
3 931 Lyndhurst Road, Apartment 204 
Fairfax, Virginia 22031 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Robert R. Sparks, Jr., RI A ) 
Clo Herge, Sparks & ) 

SERVE: 

and 

PAREX, INC. 

Christopher, LLP ) 
6862 Elm Street, Suite 360 ) 
McLean, Virginia 22101 ) 

Defendants. 

) 
) 
) 
) 
) 
) 

LAW NO. 184719 

AMENDED MOTION FOR JUDGMENT. 

The Plaintiffs, Tim L. Peckinpaugh and Pamela S. McKinney-Peckinpaugh, by 

undersigned counsel, file this Motion for Judgment against the Defendants, Pulte Home 

Corporation, CSS, L.L.C., a/k/a Coronado Stucco & Stone, Coronado Corporation and Parex, 

Inc., jointly and severally, stating as follows: 
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PARTIES 

1. The Plaintiffs, Tim L. Peckinpaugh and Pamela S. McKinney-Peckinpaugh, are 

citizens and residents of Oakton, Virginia. 

2. Plaintiffs are infonned and believe that Defendant Pulte Home Corporation 

(hereinafter "Pulte") is a corporation organized and existing under the laws of Michigan. Pulte 

holds itself out as a licensed general contractor in the Commonwealth of Virginia, and is in the 

business of, ~among other things, constructing residential houses on real property. Pulte 

maintains a place of business in Fairfax, Virginia. 

3. Plaintiffs are informed and believe that Defendant CSS, L.L.C., a/k/a Coronado 

Stucco & Stone is a Virginia limited liability company with its principal place of business in 

Vienna, Virginia, and is engaged in the business of exterior finish applications on residential 

houses and other buildings. 

4. Plaintiffs are informed and believe that Coronado Corporation is the predecessor 

in interest of Coronado, and that Coronado Corporation may have engaged in the business of 

exterior finish applications on residential houses and other buildings, but that all obligations and 

.liabilities of Coronado Corporation have been assumed by Defendant CSS, L.L.C. a/k/a 

Coronado Stucco & Stone. Defendants CSS, L.L.C., a/k/a Coronado Stucco & Stone, and 

Coronado Corporation are hereinafter collectively referred to as "Coronado." 

5. Plaintiffs are informed and believe that Parex, Inc., a/k/a Parex.Systems, Inc., 

a/k/a Parex EIFS (hereinafter ''Parex") is a corporation organized and existing under the laws of 

the State of Georgia, with its principal place of busi~ess located in Redan, Georgia and is 

engaged in the design and manufacture of exterior insulation and finish systems ("EIFS"), also 
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commonly referred to as ''synthetic stucco," for residential houses and other buildings.· 

FACTUAL ALLEGATIONS COMMON TO ALL COUNTS 

6. This case arises out of the defects in the construction, materials, design and 

supervision of Plaintiffs' home located at 3206 Wheatland Fanns Drive, Oakton, Virginia. 

7. On or about February 3, 1998, the Plaintiffs entered into a Sales Contract 

(hereinafter the "Contract") with Gerald A. Boutcher (hereinafter "Mr. Boutcher") for the 

purchase of i home built by defendant Pulte and subcontractors under Pulte' s direction and 

control. Said Contract included transfer of the one-year builder warranty by Pulte for the 

remainder of the term. 

8. At the time of the sale of the house, Plaintiffs believed that said residence was: 

(a) Constructed in a workmanlike manner, free from structural defects, and 
constructed with skill and care in a manner so as to meet the requisite 
standard of workmanlike quality and industry standards; and 

(b) Constructed in a manner that was in compliance with all relevant building 
codes and regulations and the.plans and specifications, including 
manufacturer's specifications and architectural/drafter's plans and 
specifications. 

9. The exterior walls of the Plaintiffs' home are clad with an Exterior Insulation and 

Finish System ("EIFS"), or synthetic stucco. The EIFS applied and otherwise utilized on the 

exterior walls was manufactured by Parex. 

I 0. Plaintiffs are infolTiled and believe that the synthetic stucco on the house was 

applied and installed by Coronado. Plaintiffs are further informed and believe that Coronado was 

a subcontractor of Pulte and that Coronado held itself out and warranted itself as a Parex 

Approved Applicator. As the home builder and general contractor, Pulte had the responsibility to 

coordinate the work of the subcontractors and properly integrate all of the building components, 
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including but not limited to the windows with the exterior cladding system, and to ensure that all 

work was performed pursuant to the applicable building codes . 
.. 

11. Prior to closing on the sale, Pulte represented to Plaintiffs that Pulte had 

constructed the house in accordance with the plans and specifications, that Pulte and its 

subcontractors had complied with all laws and regulations concerning the construction of the 

work, and that Pulte had supervised all subcontractors and would remedy any problem that arose 

in the consttUction of the house pursuant to the warranty. Furthennore, Pulte had also 

represented to Plaintiffs that the EIFS was an adequate and protective exterior which would 

provide years of maintenance free service to the project and was otherwise proper and fit for the 

purpose of Plaintiffs' needs, and that the house would otherwise be free from structural defects 

and was constructed with the care and skill necessary to meet the standard of workmanlike 

quality and in a proper and workmanlike manner. After entering into the sale, but prior to 

closing, Plaintiffs had an inspection performed on the house which revealed that the EIFS had 

not been applied properly on the front of the house. Pursuant to the warranty that transferred 

from Mr. Boutcher to Plaintiffs, Pulte represented to the Plaintiffs that Pulte would remove and 

reclad the areas where the EIFS had been improperly applied, in particular next to the garage. 

Pulte stated that once the EIFS was reinstalled correctly, there would be no further moisture 

intrusion problems and that the EIFS would "last forever." 

12. Defendant Parex, or its agents and representatives, held itself out to the public, 

and to Plaintiffs, that it had developed a synthetic stucco that was suitable for use on houses like 

the Plaintiffs' home and would be properly applied by applicators who were trained and certified 

by Parex representatives. 

Page 4 

-4-



13. Plaintiffs are informed and believe that Parex failed to properly train and 

supervise its alleged "Parex Approved Applicators" and specifically the subcontractor on this 

house, and failed to properly train and implement training for others on the house whose work 

was integral to the proper functioning of Parex EIFS, such that the EIFS on Plaintiffs' house was 

improperly applied. Despite this failure to properly train and supervise, Parex, upon information 

and belief, has sought to blame any defects on the failure of the contractor and the particular 

applicator subcontractor. Notwithstanding this claim, whether the "application" was done in 

accordance with the manufacturer's instructions does not detract from the fact that Parex 

knowingly or recklessly distributed a product whi~h is inherently defective. Parex also failed to 

adequately infonn Plaintiffs of the risks of the failure of the EIFS and the reason for the failure of 

the EIFS. Further, upon information and belief, it was foreseeable that water intrusion would 

occur in these systems, including, but not limited to, moisture intrusion entering into the wall 

assembly through inappropriate application of EIFS, and that Parex knew that water intrusion 

could and would occur in these systems and failed to disclose this fact to Plaintiffs. 

14. The house was substantially completed in 1997. Plaintiffs moved into and 

occupied the house on or about March 27, 1998. ·In August, 1998, Coronado reinstalled the 

EIFS on the front of the house. 

15. On or about July 7, 1999, a moisture intrusion inspection was performed on 

Plaintiffs' house. The moisture report indicated elevated moisture readings and improper 

application of all of the EIFS, even the EIFS that had been reinstalled in August 1998. As a 

result of this report and reports in the media, Plaintiffs became concerned that their house was, 

and is, experiencing severe moisture intrusion problems. 
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16. Plaintiffs have informed Pulte of their concerns that defects and problems with the 

synthetic stucco, flashings and sealants, combined with inadequate and improper installation and 

application of the system by Coronado and other subcontractors under the control and direction 

of Pulte, were causing their house to experience severe and serious moisture intrusion related 

problems in numerous areas. 

17. Plaintiffs are also informed and believe that Pulte is currently aware that the EIFS 

installed on their house is not a sufficiently durable and watertight cladding. 

18. Plaintiffs are also infonned and believe th~t the defendants had a duty under 

Unifonn Statewide Building Code § 106.4, to obtain approval from the appropriate building code 

officials for the use of alternative materials such as EIFS. Defendants had a duty to ensure that 

the EIFS material was at least equivalent to those prescribed by the code, in quality, strength, 

effectiveness, durability and safety. Defendants failed to comply with this code section in that . 

the EIFS used on the Plaintiffs' home is ineffective, failing to meet the purpose for which it was 

intended. 

19. Despite the foregoing notice and knowledge, defendants have failed to perform 

the necessary remedial activities to correct the defects in Plaintiffs' house. ~pon information and 

belief, the defects in Plaintiffs' house include, but are not limited to: 

(a) Missing or inadequate sealant at penetrations and junctures of dissimilar 
materials; 

(b) Lack of proper sealant between window tracks and framing; 

(c) Lack of proper roofing "kickouts" or inadequate kickouts; 

(d) Failure to follow industry standards; 

(e) Cracks in the EIFS; 
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(f) Exposed EIFS mesh, where base and finish coats have not been applied; 

(g) EIFS improperly applied to horizontal surfaces; 

(h) Lack of proper expansion joints; 

(i) In other respects which will be more fully revealed following demolition 
and removal of the synthetic stucco; and 

G) Defective and leaking windows. 

20. ·' Due to defendants' conduct, as described herein, Plaintiffs have suffered 

substantial property damage to their home, and will continue to suffer. damages unless relief is 

granted. The damages include, among other things, the excessive moisture levels wi1?-in the 

walls of the new home and probable exterior and interior wood rot, the necessary and reasonable 

costs of repair and the diminishment in value of the home as a result of the many structural 

defects and other deficiencies in Plaintiffs' home. These defects, problems, and damages were 

caused by deficiencies in materials and workmanship provided by defendants. 

21. Defendants' actions will require Plaintiffs to entirely remove the synthetic stucco, 

install a new exterior siding, and repair the damaged property, including but not limited to the 

doors and windows, made visible after removal of the EIFS. Plaintiffs' damages are reasonably 

believed to be an amount in excess of $100,000, plus costs, interest and attorneys fees as allowed 

by law. Plaintiffs further reserve the right to amend their damages as they obtain more complete 

information regarding the total amount necessary to re-clad and perform any necessary additional 

repairs following removal of the EIFS. 

22. This action is timely filed by Plaintiffs, and all conditions precedent to bringing 

this action have occurred, been met, or have been waived. 
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COUNT ONE 
(Negligence Per Se - Pulte) 

23. Plaintiffs incorporate:.herein by reference paragraphs 1 through 22, above. 

24. Pulte owed a duty to Plaintiffs to construct Plaintiffs' house with due care, and in 

accordance with the Virginia Uniform Statewide Building Code (hereinafter the "USBC") and 

industry standards, and with the care and skill necessary to meet the standard of workmanlike 

quality. 
... 

25. Pulte breached the aforementioned duty ~d was negljgent in its ~onstruction of 

the house. Pulte's specific acts of negligence include, but are not limited to, the fact that it: 

(a) Failed to use proper workmanship in accordance with USBC § 115.1, 
which has resulted in numerous construction defects; 

(b) Failed to install the EIFS, sealants and flashings in accordance with USBC 
§ 1403.3, § 1404.7and§1405.1, et seq., pertaining to the requirements for 
constructing exterior wall coverings so as to prevent the deleterious 
intrusion of water through condensation and leakage; 

(c) Failed to adequately test the EIFS to determine character, quality and 
limitations of use, in accordance with USBC § 1701.2; 

(d) Failed to adequately repair known leaks that resulted in wood deterioration 
from water infiltration in areas of the house; 

( e) Failed to select an appropriate external siding system that would 
adequately and properly keep the house waterproof; 

(f) Failed to properly supervise employees, agents, and subcontractors to 
assure that all work proceeded in accordance with, and in confonnity with, 
manufacturer's specifications, industry standards, and applicable building 
codes; 

(g) Failed to detect errors and failures in workmanship and quality of 
materials; 

(h) Accepted and approved defective and/or nonconforming materials and/or 
labor; 
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. safety. 

(i) Provided deficient worlananship and/or defective materials without proper 
inspection to assure that the work was correct and in conformity with 
customary industry standards and in accordance with the purchase contrac_t 
with Plaintiffs and the manufacturer's instructions and specifications; 

G) Failed to adequately construct the waterproofing system on the exterior of 
Plaintiffs' house which would not allow water to infiltrate the interior of 
the structure; 

(k) Failed to use due care in securing competent subcontractors; 

.. (1) Failed to guard against the negligent acts of subcontractors; 

(m) Failed to correct defective conditions; 

(n) Failed to report the failure of installation to comply with manufacturer and 
other specifications; and · 

( o) Committed other acts of negligence and breaches of the applicable 
building code which may be revealed through discovery. 

26. The USBC and industry standards referenced above were enacted for public 

27. Plaintiff belongs to that class of persons for whose benefit the referenced the 

USBC and industry standards were enacted. 

28. It was reasonablY. fore~eeable that the aforementioned acts of negligence would 

damage Plaintiffs. 

29. As a direct and proximate result of Pulte' s negligence, Plaintiffs have suffered 

damages in the amount of $500,000.00, or according to proof at trial, plus interest. 

COUNT TWO 
(Breach of Express Warranty-Pulte) 

30. Plaintiffs incorporate herein by reference paragraphs 1 through 29, above. 

3 1. Pulte provided an express warranty, that among other things, the work would be 
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performed in a good and workmanlike manner, using quality materials, in accordance with its 

plans and specifications, and that Pulte would repair or replace any defective materials and/or 

workmanship which became known or apparent during the warranty period. 

32. As set forth herein, the house contained numerous latent defects of which 

Plaintiffs had little knowledge at the time of purchase, such that the work is not of good quality, 

not free from faults and defects, not in conformance with the plans and specifications, and not in 

accordance ~th good building practices. The latent problems and defects, largely unk.no\Vll to 

Plaintiffs, cc.curred.and manifeste4 within the applicable \.Yaz:ranty period. 

33~ By reason of the defects and defective construction activities as described herein, 

and the additional defects that Plaintiffs are infonned and believe will be discovered upon further 

destructive testing, Pulte has breached its express warranties to Plaintiffs. 

34. Plaintiffs have notified Pulte of the defective condition of the house and the 

breaches of express warranties, but Pulte has failed to perform the necessary.remedial activities 

to correct these defects. 

35. By reason of Pulte's failure to repair or replace the aforementioned defects, Pulte 

has breached its continuing duty to repair under the express warranty. Plaintiffs have met all 

conditions precedent to recovery under the warranty. 

36. By reason of Pulte's breach of its express warranty, Plaintiffs have suffered 

damages in the amount of $500,000.00, or according to proof at trial, plus interest. 

COUNT THREE 
(Breach of Implied Warranties - Pulte) 

37. Plaintiffs incorporate herein by reference paragraphs 1 through 36, above. 

38. By operation of law, Pulte impliedly warranted that the house would be habitable 
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and of good workmanship. 

39. Further, Pulte impliedly warranted to Plaintiffs that the house was free from 
.. 

substantial defects and was constructed in a workmanlike manner in accordance with the 

standard of workmanlike quality prevailing at the time and place of construction. 

40. Pulte breached this warranty in that the work was not of a workmanlike quality 

prevailing at the time of construction and failed to satisfy the applicable standards of habitability 

and contained numerous latent defects. 

41. By reason of Pulte's breach of its implied warranties, Plaintiffs have suffered 

damages in the amount of $500,000.00, or according to proof at trial, and will continue to suffer 

damages unless relief is granted. 

COUNT FOUR 
(Negligence Per Se- Coronado) 

42. Plaintiffs incorporate herein by reference paragraphs 1through22, above.-

43. Defendant Coronado owed a duty to Plaintiffs to construct their house with due 

care, and in accordance with the USBC and industry standards, to properly apply the synthetic 

stucco system on Plaintiffs' house to avoid injury to. their person or property. 

44. Plaintiffs are informed and believe that Coronado breached the aforementioned 

duty and was negligent in its construction of the EIFS and its work on Plaintiffs' house in that 

Coronado: 

(a) Failed to use proper workmanship in accordance with USBC § 115.1, 
which has resulted in numerous construction defects; 

(b) Failed to install the EIFS, sealants and flashings in accordance with USBC 
§1403.3, §1404.7 and §1405.1, et seq., pertaining to the requirements for 
constructing exterior wall coverings so as to prevent the deleterious 
intrusion of water through condensation and leakage; 
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safety. 

( c) Failed to adequately test the EIFS to determine character, quality and 
limitations of use, in accordance with USBC § 1701.2; 

( d) Failed to select an approptjate external siding system that would 
adequately and properly keep the house waterproof; 

( e) Failed to properly supervise employees and agents to assure that all work 
proceeded in accordance with, and in conformity with, manufacturer's 
specifications, industry standards, and applicable building codes; 

(f) Failed to detect errors and failures in workmanship and quality of 
materials; · 

(g) Provided deficient workmanship and/or defective materials without proper 
inspection to assure that the work was correct and in confonnity with 
customary industry standards and in accordance with the purchase contract 
with Plaintiffs and the manufacturer's instructions and specifications; 

(h) Failed to adequately construct the waterproofing system on the exterior of 
Plaintiffs' house which would not allow water to infiltrate the interior of 
the structure; 

(i) Failed to correct defective conditions; 

G) Failed to report the failure of installation to comply with manufacturer and 
other specifications; and 

(k) Committed other acts of negligence and breaches of the applicable 
building code which 11?-ay be revealed through discovery. 

45. The USBC and industry standards referenced above were enacted for public 

46. Plaintiff belongs to that class of persons for whose benefit the referenced the 

USBC and industry standards were enacted. 

4 7. As a direct, foreseeable, and proximate result of Coronado's negligence, 

Plaintiffs have suffered damages in the amount of $500,000.00, or according to proof at trial, 

pl us interest. 

Page 12 

-12-



COUNT FIVE 
(Negligence Per Se - Parex) 

48. Plaintiffs incorporate .. herein by reference paragraphs 1 through 22, above. 

49. Parex had a duty to design and manufacture its EIFS product in accordance with 

the USBC and industry standards, and with the care and skill necessary to meet the standard of 

workmanlike quality. 

50. , Parex breached its duty in the particulars previously described. Specifically, 

Plaintiffs are informed and believe and therefore allege that Parex: 

(a) Failed to adequately test and develop in accordance with USBC § 1701.1, 
et seq., its EIFS before marketing and selling the product to be used in the 
construction of the house in this case; 

(b) Failed to adequately design and manufacture, in accordance with USBC 
§1404.7 and §1405.1, et seq., a weather resistant material, with the result 
that moisture became trapped within the exterior walls of the house in this 
case, thereby causing accelerated rotting and decay of the EIFS, the metal 
and gypsum sheathing to which it was attached, and other structural 
components of the Plaintiffs' home; 

(c) Failed to consider construction realities prior to marketing and distributing 
its EIFS; 

(d) Failed to warn of the dangers of any moisture intrusion on the EIFS or the 
structures to which the EIFS was attached; . 

(e) Failed to properly train, instruct and educate the EIFS applicator and 
others in the construction trade as to how to apply and install the EIFS and 
other components of the wall such as windows and flashing to prevent 
moisture from intruding behind the EIFS and becoming trapped; 

(f) Failed to address the repeated actions of its certified applicators, who 
repeatedly chose to ignore EIFS application instructions written by ·Parex; 

(g) Failed to properly design instructions of EIFS application, sealant 
application, flashings and other details upon which the performance of the 
Parex product is dependent; 
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safety. 

(h) Failed to warn of extreme maintenance needs of the EIFS; 

(i) Unreasonably designed and administered the applicator certification 
program; 

(j) Unreasonably failed to insure that EIFS applicators, contractors and others 
were aware of any revisions to the manufacrurer's instructions for the 
proper application of EIFS; 

(k) Unreasonably failed to consider the impact of the climate on the viability 
and performance of its EIFS in Northern Virginia; 

... (1) Unreasonably failed to consider or warn of the results of the interaction of 
the EIFS with other components of the house, including, but not limited to, 
windows, decks, doors, flashing and roof overhangs; · 

(m) Failed to take other actions or provide warnings to prevent the damage to 
the house; 

(n) Continued to market its barrier EIFS as a viable and suitable exterior 
system for structures such as Plaintiffs' house, even after Parex knew of its 
inherent flaw; and 

( o) Committed other acts of negligence and breaches of the applicable 
building code which may be revealed through discovery. 

51. The USBC and industry standards referenced above were enacted for public 

52. Plaintiff belongs to that class of persons for whose benefit the referenced the 

USBC and industry standards were enacted. 

53. As a direct, foreseeable, and proximate result of Parex's negligence, Plaintiffs 

have suffered damages in the amount of $500,000.00, or according to proof at trial, plus interest. 

COUNT SIX 
(Fraud - Pulte, Coronado, and Parex) 

54. Plaintiffs incorporate herein by reference paragraphs 1 through 53, above. 
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5 5. In or about March 1998, prior to closing, Plaintiffs were in contact with 

representatives of Pulte in order to discuss the exterior cladding material on the front of the house 

·that needed replacement. Attending that meeting were Bob Fisher and Bill Fisher of Pulte, and 

two representatives of Coronado, among others. 

56. The Coronado representatives stated that EIFS is better than real stucco or brick if 

properly applied. 

57. .... Both Pulte representatives stated that any problems with the EIFS cladding on 

Plaintiffs' home was due to improper application, and not with the product itself. Mr. Fisher also 

said that once the EIFS was replaced, Plaintiffs would not have any further problems with the 

EIFS "unless you drive a car or a lawnmower through the side of the house." 

58. The foregoing statements by Pulte and Coronado, referenced in paragraphs 60 and 

61, above, were false. Despite replacement of the stucco in August 1998, Plaintiffs' home 

continues to experience moisture intrusion as a result of defects with the EIFS as confirmed by 

the inspection perfonned in July 1999. 

59. In addition to the foregoing false statements made by Pulte and Coronado, 

Plaintiffs are informed and believe and therefore allege that Parex_made also J;illinerous direct and 

indirect representations to consumers, including potential home buyers such as the Plaintiffs, 

regarding the durability and quality ·of its synthetic stucco, EIFS, which were materially false and 

misleading. 

60. Parex's misrepresentations include, on information and belief, that its system was 

moisture resistant, low maintenance or maintenance free, cost effective, and was an effective 

exterior cladding suitable for use on residential structures, that adequate testing had been 
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performed and those other representations that are set forth herein. 

61. Parex knew or should have known that its EIFS was defective and would trap 
~ 

moisture that would cause wood to rot and decay, and would promote mold growth in and insect 

infestation of wood and insulation, water damage to gypsum sheathing and metal, resulting in 

risks to the health of the occupants of the home, and was otherwise not as the system as 

represented by Parex and was not disclosed to potential purchasers of its product. These failures 

to disclose \Vere material omissions of fact . 

.. 62. Plaintiffs are informed and believe and on that basis allege that in addition to the 

foregoing misrepresentations and omissions, Parex also did the following: 

(a) Provide false and inaccurate information to the consuming public, 
including Plaintiffs, regarding the durability characteristics of barrier EIFS 
clad structures. 

(b) Provide false and inaccurate information to the consuming public, 
including Plaintiffs, regarding homeowner maintenance. Provide false and 
inaccurate information to the consuming public, including Plaintiffs, about 
the suitability of barrier EIFS for use in the construction of residential 
structures such as the subject home. 

( c) Provide false and inaccurate information to the consuming public, 
including Plaintiffs, regarding the adequacy of Parex's testing of barrier 
EIFS. 

( d) Provide false and inaccurate information to the consuming public, 
including Plaintiffs, regarding the governmental approvals of Parex 's 
barrier EIFS. 

( e) Provide false and inaccurate information to the consuming public, 
including Plaintiffs, regarding the history of water intrusion problems with 
barrier EIFS clad structures. 

(f) Provide false and inaccurate information to the consuming public, 
including Plaintiffs, regarding how the EIFS industry's had or would 
respond to water intrusion damage on barrier EIFS clad structures. 
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(g) Provide false and inaccurate information to the consuming public, 
including Plaintiffs, regarding the need to incorporate means to drain or 
weep away water that would foreseeably intrude (from sources such as 
caulk joints, fJashings or windows) into barrier EIFS clad structures. 

(h) Provide false and inaccurate information to the consuming public, 
including Plaintiffs, regarding barrier EIFS being a cost effective wall 
cladding for residential structures. 

(i) Provide false and inaccurate information to the consuming public, 
including Plaintiffs, regarding barrier EIFS ability to protect structures 
from water damage. 

(j) Conceal or fail to acc~rately disclose to the consuming public, including 
Plaintiffs, that barrier EIFS clad structures will trap water which intrudes 
from sources such as caulk joints, flashings, penetrations or windows. 

(k) Conceal or fail to accurately disclose to the consuming public, including 
Plaintiffs, that water trapped in barrier EIFS clad structures will result in 
water damage to the underlying substrate and other damages. 

(1) Conceal or fail to accurately disclose to the consuming public, including 
Plaintiffs, that barrier EIFS clad structures are dependent upon maintaining 
a face sealed barrier. 

(m) Conceal or fail to accurately disclose to the consuming public, including 
Plaintiffs, the difficulty of maintaining a face sealed barrier. 

(n) Conceal or fail to accurately disclose to the consuming public, including 
Plaintiffs, the degree of maintenance of sealants in order to maintain a face 
sealed barrier. 

( o) Conceal or fail to accurately disclose to the consuming public, including 
Plaintiffs, that barrier EIFS clad structures require a greater degree of 
maintenance than structures clad with traditional claddings. 

(p) Conceal or fail to accurately disclose to the consuming public, including 
Plaintiffs, that there existed an alternative design for EIFS that provided a 
drainage plane to weep or drain away intruding water and neutralize 
forces. 

( q) Conceal or fail to accurately disclose to the consuming public, including 
Plaintiffs, the nature and extent of the water damage to barrier EIFS clad 
structures. 
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(r) Conceal or fail to accurately disclose to the consuming public, including 
Plaintiffs, of the known likelihood of water intrusion behind the barrier 
EIFS from various sources. 

(s) Conceal or fail to accurately disclose to the consuming public, including 
Plaintiffs, that Parex had not performed moisture intrusion tests that dealt 
with water intrusion from windows. 

(t) Conceal or fail to accurately disclose to the consuming public, including 
Plaintiffs, that Parex had not performed moisture intrusion tests that dealt 
with water intrusion from caulk joints. 

(u) Conceal or fail to accurately disclose to the corisuming public, including 
Plaintiffs, that Parex had not perfonned moisture intrusion tests that dealt 
with water intrusion from junctures of EIFS and dissimilar materials. 

( v) Conceal or fail to accurately disclose to the consuming public, including 
Plaintiffs, that Parex had not performed moisture intrusion tests that dealt 
with water intrusion from flashings. 

(w) Conceal or fail to accurately disclose to the consuming public, including 
Plaintiffs, that Parex had not performed moisture intrusion tests that dealt 
with water intrusion from penetrations, such as water spigots, vents and 
hoses. 

(x) Conceal or fail to accurately disclose to the consuming public, including 
Plaintiffs, the documented problems with barrier EIFS clad structures. 

(y) Conceal or fail to accurately disclose to the consuming public, including 
Plaintiffs, the sources of water penetration that will result in water damage 
in barrier EIFS structures. 

(z) Conceal or fail to accurately disclose to the consuming public, including 
Plaintiffs, that a structure clad with barrier EIFS is incompatible with the 
nonnal weather conditions in Northern Virginia. 

(aa) Conceal or fail to accurately disclose to the consuming public, including 
Plaintiffs, that Parex had implemented no direct method of monitoring 
application methods. 

(bb) Conceal or fail to accurately disclose to the consuming public, including 
Plaintiffs, that Parex had no requirement that trained or certified 
applicators apply its product. 
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(cc) Conceal or fail to accurately disclose to the consuming public, including 
Plaintiffs, that Parex had no means of assuring that contractors and 
subcontractors would receive their application instructions. 

( dd) Conceal or fail to accurately disclose to the consuming public, including 
Plaintiffs, the need for expansion joints, flashings, sealant, and other items 
which are integral to the functioning of an barrier EIFS clad structure. 

(ee) Conceal or fail to accurately disclose to the consuming public, including 
Plaintiffs, that the application instructions and details provided by Parex 
were insufficient to in~ure proper application. 

(ff) Conceal or fail to accurately disclose to the consuming public, including 
Plaintiffs, that those who would likely be installing expansionjoints, 
flashings, sealant, and other items which are integral to the functioning of 
a barrier EIFS clad structure would not be trained by Parex and would not 
be required to have received a copy of the instructions provided by Parex. 

(gg) Conceal or fail to accurately disclose to the consuming public, including 
Plaintiffs, that installation of barrier EIFS along with the polyethylene 
vapor barrier would lead to failure of the system. 

(hh) Conceal or fail to accurately disclose to the consuming public, including 
Plaintiffs, that barrier EIFS had no means of dealing with foreseeable 
water intrusion and that such foreseeable water intrusion would cause rot 
and decay. 

(ii) Conceal or fail to accurately disclose to the consuming public, including 
Plaintiffs, the degree of difficulty of applying barrier EIFS. 

Gj) Conceal or fail to accurately disclose to the consuming public, including 
Plaintiffs, the degree of difficulty of applying adequate caulk joints in 
barrier EIFS clad structures. 

(kk) Conceal or fail to accurately disclose to the consuming public, including 
Plaintiffs, the degree of difficulty of applying adequate flashings in barrier 
EIFS clad structures. 

(11) Conceal or fail to accurately disclose to the consuming public, including 
Plaintiffs, the standard of windows that can be installed in barrier EIFS 
clad structures in order for a face sealed barrier to be established and 
maintained. 
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63. Parex was under a duty to disclose this information to Plaintiffs because, among 

other reasons, Parex was in a superior position to know the true facts and the hidden defects of 

Parex' s EIFS and its knoMi repercussions to consumers, and because the defect was latent and it 

would not inunediately appear. 

64. Parex' s foregoing misrepresentations and omissions regarding the durability, 

quality and characteristics of its EIFS product and the application and training of applicators 

were made With the intent to induce consumers, including the Plaintiffs, to act thereon in 

selecting a home clad with Parex' s EIFS product. 

65. Pulte, Coronado, and Parex intentionally, or with reckless abandon and disregard 

for the truth, concealed and misrepresented the foregoing material facts and intended Plaintiffs to 

rely on them in their selection of Parex' s EIFS product as the exterior cladding for their home. 

Defendant's actions were done in willful and wanton disregard of Plaintiffs' rights. 

66. Plaintiffs reasonably and justifiably relied on Defendants' misrepresentations and 

omissions of the foregoing material facts to Plaintiffs' detriment. 

67. As a direct result of Defendants' foregoing fraud, Plaintiffs have suffered damages 

in the amount of $500,000.00, or according to proof at trial,-plus interest and punitive· damages. 

COUNT SEVEN 
(Constructive Fraud - Pulte, Coronado, and Parex) 

68. Plaintiffs incorporate herein by reference paragraphs 1through64, above. 

69. Defendants innocently or negligently concealed and misrepresented the foregoing 

material facts and intended Plaintiffs to rely on them in their purchase of their home that was clad 

with Parex' s EIFS product. 

70. Plaintiffs reasonably and justifiably relied on Defendants' misrepresentations and 
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omissions of the foregoing material facts to Plaintiffs' detriment. 

71. As a direct result of Defendants' constructive fraud, Plaintiffs have suffered 

damages in the atnOWlt of $500,000:·oo, or according to proof at trial, plus interest. 

COUNT EIGHT 
(Violation of Virginia Consumer Protection Act - Pulte, Coronado & Parex) 

72. ~laintiffs incorporate herein by reference paragraphs I through 71, above. 

73. The aforementioned acts by the Defendants Pulte, Coronado, and Parex constitute 

prohibited practices by suppliers within the meaning of the Virginia Consumer Protection Act, 

Virginia Code ·§ 59.1-200. Under the Act, Defendants are all Suppliers as defined by Virginia 

Code §59.1-198 in that Pulte and Coronado acted as a distributor and Parex acted as a 

manufacturer of the EIFS that was to be resold in a consumer transaction, namely to the Plaintiffs 

herein. 

74. As set forth in paragraphs 54 through 67, above, the Defendants, collectively and 

individually, violated the Virginia Consumer Protection Act by: (a) misrepresenting their goods 

and services, specifically the EIFS product and construction of Plaintiffs' home, as having certain 

quantities, characteristics, ingredients, uses and/or benefits; (b) advertising or offering for sale 

goods which were defective, without clearly and unequivocally indicating in the advertisements 

or offer of sale that the goods were defective; (c) misrepresenting that the "stucco" was a quality 

product; ( d) misrepresenting that defendants' services were of a particular quality or standard; ( e) 

advertising goods or services with intent not to sell them as advertised, namely, as a first class 

building material; (f) offering for sale defective goods; and (g) using deception, fraud, false 

pretense, false promise and/or misrepresentation in connection with a consumer transaction. The 

foregoing misrepresentations include that the EIFS would "last forever" if properly installed and 
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that the EIFS was better than "real stucco" or brick in terms of durability and maintenance. 

75. The foregoing violations of the Virginia Consumer Protection Act, Virginia Code 

§ 59.1-200, et. seq., were willful, and consequently support treble damages. 

76. Pursuant to Virginia Code § 59.1-204(B), Plaintiffs are also entitled to an award 

of reasonable attorneys'- fees and court costs. 

77. As a direct and proximate result of Defendants' misconduct and violation of the 

Virginia Consumer Protection Act, Plaintiffs have suffered actual damages in the amount of 

$500,000.00, or according to proof at trial, plus interest, attorney's fees, and treble damages. 

JURY DEMAND 

Plaintiffs demand trial by ju.ry on all counts. 

Of Counsel: 
Daniel K. Bryson, Esq. 
LEWIS & ROBERTS, P.L.L.C. 
1305 Navaho Drive, Suite 400 
Raleigh, NC 27609 
(919) 981-0191 
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Respectfully submitted, 

UDCW:-
David Hilton Wise, Esq., VA Bar No. 30828 
Kavita S. Knowles, Esq., VA Bar No. 43532 
FULLERTON & WISE 
4021 University Drive, Suite 204 
Fairfax, Virginia 22030 
(703) 934-63 77 

Counsel for Tim L. Peckinpaugh and Pamela S. 
McKinney-Peckinpaugh 
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CERTIFICATE OF SERVICE 

I certify that on June 15, 2000, a copy of the foregoing Motion for Judgment was mailed, 
postage prepaid, to the office of: -

Jordan M. Samuel, Esq. 
2009 N. 14th Street, Suite 510 
Arlington Virginia 22201 

Michael J. McManus, Esq. 
Jeffrey L. Lopez, Esq. 
Brian A. Coleman, Esq. 
DRINKER BIDDLE & REA TH, LLP 
1500 K Street, N.W., Suite 1100 
Washington, D.C. 20005-1209 

Counsel for Defendant Pulte Home Corporation 

James A. Allen, Esq. 
GILBERG & KIERNAN 
1250 Eye Street, N.W., 6th Floor 
Washington, D.C. 20005 
(202 )712-7000 

Counsel for Defendant CSS, L.L.C. 

Timothy R. Hughes, Esq. 
RUSSELL & RUSSELL 
150 S. Washington Street, Suite 101 
Falls Church, VA 22046 
(703)241-1976 

Counsel for Defendant Parex, Inc. 
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IN THE CIRCUIT COURT OF THE COUNTY OF FAIRFAX 

TIMOTHY L. PECKINPAUGH, et aL, 

Plain tiffs, 

v. 

PULTE HOME CORPORATION, et aL, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

At Law No. 184719 

DEFENDANT PULTE HOME CORPORATION'S 
CROSS-CLAIM AGAINST DEFENDANTS CSS, L.L.C. AND PAREX, INC. 

COMES NOW Defendant/ Cross-Claim Plaintiff Pulte Home Corporation ("PHC" 

or "Cross-Claim Plaintiff"}, by and through counsel, and asserts this Cross-Claim 

against Defendants CSS, L.L.C. ("CSS") and Parex, Inc. ("Parex") (collectively, "Cross-

Claim Defendants"). In support thereof, Cross-Claim Plaintiff states as follows: 

1. This Cross-Claim is properly before this Court pursuant ~o Rule 3:9 of 

the Rules of the Supreme Court of Virginia in that PH C's claims· against CSS and Parex 

grow out of matter pled in the Motion for Judgment filed by Plaintiffs. 

2. This Court may exercise jurisdiction over this suit pursuant to Virginia 

Code§ 17.1-513. 

3. Cross-Claim Plaintiff PHC is a Michigan corporation, authorized to do 

business in the Commonwealth of Virginia as a builder of residential homes. 
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4. CSS is a Virginia limited liability company that is or was engaged in the 

business of applying synthetic stucco cladding (sometimes referred to as "EIFS", or 

"Exterior Insulation and Finish_ System") to buildings. 

5. Parex is a Georgia corporation that is or was engaged in the business of 

designing and manufacturing synthetic stucco cladding (sometimes referred to as 

"EIFS", or "Exterior Insulation and Finish System") for use on residential homes and 

other buildings. 

6. At all times relevant to the allegations herein, PHC, CSS and Parex were 

conducting business in the Commonwealth of Virginia. 

7. P:ursuant to a subcontract agreement dated September 6, 1995 (the 

"Subcontract", attached hereto as Exhibit A), PHC engaged Coronado Corporation 

("Coronado") to apply synthetic stucco manufactured by Parex, Inc. ("Parex") at homes 

in the development known as Wheatland Estates, including the home of the Plaintiffs 

in this action. 

8. CSS is the successor-in-interest of Coronado, and assumed Coronado's 

liabilities, in that: 

a. ·CSS expressly or impliedly agreed to assume Coronado's liabilities; 

b. . the circumstances surrounding CSS' succession demonstrate a de 
facto merger of CSS and Coronado; 

c. CSS is merely a continuation of Coronado; and/ or 

d. the transaction whereby CSS succeeded Coronado was fraudulent 
in fact. 

9. That CSS is a mere continuation of Coronado, or is otherwise charged by 

law to have assumed Coronado's liability, is further demonstrated in that: 

a. Both CSS and Coronado were engaged in the business of, inter 
alia, applying synthetic stucco to residential homes; 

b. Coronado ceased its business operations and/ or became insolvent 
at the same approximate time that CSS came into being; 
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c. CSS began work under the Subcontract at the same approximate 
point that Coronado ceased work; 

d. Both CSS and Coronado conduct business under the name 
"Coronado", the employee uniforms and insignia of both com­
panies bear the name "Coronado", and CSS distributed materials 
under Coronado's name; 

e. . CSS uses the same equipment that Coronado used, including the 
same trucks, which also bear the name "Coronado"; 

f. The employees of Coronado became the employees of CSS without 
any interruption in employment and without formal or informal 
job interviews, and many of the employees were unaware that they 
had changed employers; 

g. CSS and Coronado shared the same offices, address .and phone 
number, and Bernard Franks was PHC's "contact person" for 
both; 

h. There is a common identity of the officers, directors and share­
holders of CSS and Coronado, and CSS' president, Benjamin 
Franks, is the son of the president, secretary and treasurer of 
Coronado, Bernard Franks; 

i. Coronado transferred or sold all or part of its assets to CSS for 
less than adequate consideration, and with an intent to enable 
Coronado to avoid tax indebtedness and other liabilities that 
Coronado had accrued, and to enable its principal to continue his 
business without having to honor such liabilities; 

j. CSS is, in fact, dominated and controlled by Bernard Franks, such 
that the economic ownership and actual control of the two com­
panies was and is essentially the same; and 

k. Coronado's transfer or sale of all or part of its assets to CSS was 
not an arm's-length transaction, but rather was a product of the 
close relationship between the two companies. 

10. After partially performing its obligations under the Subcontract and with-

out PHC's consent, Coronado delegated to CSS its duty to perform part or all of the re-

maining synthetic stucco application under the Subcontract, which duty was assumed 

by CSS, such that CSS and Coronado jointly shared the obligation to fully perform 

under the Subcontract. 
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11. Either CSS, Coronado, or both CSS and Coronado actually applied the 

synthetic stucco manufactured by Parex to Plaintiffs' home pursuant to the Subcon-

tract. 

12. Plaintiffs have filed a Motion for Judgment, hereby incorporated by ref-

erence, alleging that Plaintiffs entered into a contract to purchase a house built by 

PHC. Plaintiffs further state that the house was clad with Parex synthetic stucco. 

13. Plaintiffs seek recovery based, in part, on the alleged damage that the_ 

stucco exterior has caused their home. Specifically, Plaintiffs complain that the Parex 

stu.cco on their home has permitted unusually high moisture _con~entrations and that 

as a result the property has experienced and continues to experience damage includ-

ing, but not limited to, major structural defects. The damages claimed by Plaintiffs 

flow from the allegedly defective nature of the Parex stucco and from the allegedly im-

proper manner in which the Parex stucco was applied. 

14. PHC denies the allegations against it and will assert affirmative defenses. 

COUNT ONE 

(Contractual Indemnification) 
(CSS) 

15. · · PHC repeats and reiterates each and every allegation as more fully set 

forth in paragraphs 1 through 14. 

16. PHC is the named Contractor on the Subcontract, and Coronado is the 

named Subcontractor on the Subcontract responsible for the application of synthetic 

stucco at the homes in Wheatland Estates. CSS, by virtue of its succession of 

Coronado and assumption of Coronado's liabilities and/or by virtue of its assumption 

of Coronado's performance duties, is also deemed a Subcontractor obligated under the 

terms of the Subcontract. 
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17. Pursuant to this Subcontract, CSS, as a Subcontractor, agreed "{t/o the 

fellest extent permitted by law ... to saue, indemnify, and keep hannless the Contractor 

and its agents and employees against all liability, claims, judgments, or demands for 

damages to persons or property arising out of, resulting from, or othenuise in connection 

with perfonnance of the work under this Agreement, unless such claims or losses are 

caused solely by the negligence of the Contractor. Subcontractor will defend any and all 

claims or suits wf:tich may be brought or threatened against the Contractor in connection 

therewith and will pay on behalf of the Contractor any expenses which the Contractor 

incurs by reason of such claims (including, but not limited to, court costs and reasonable 

attorneys fees incurred in defending or investigating such claims or actions)." 

18. The dam.age alleged in Plaintiffs' Motion for Judgment is of the nature 

and type contemplated by the aforementioned indemnification obligations set forth in 

the Subcontract, and is not alleged to have been caused solely by the negligence of 

PHC. 

19. Under the Subcontract, CSS is required to defend, indemnify and hold 

harmless PHC for the claims raised in Plaintiffs' Motion for Judgment. 

WHEREFORE, PHC demands payment from CSS for any damages that PHC 

may be required to pay Plaintiffs and for any other loss that PHC consequently may 

incur, together with costs, pre- and post-judgment interest, attorneys' fees, and such 

other relief as the Court deems just and proper. 

COUNT TWO 

(Declaratory Relief') 
(CSS) 

20. PHC repeats and reiterates each and every allegation as more fully set 

forth in paragraphs 1 through 14 and paragraphs 16 through 19. 
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21. Under the Subcontract and as set forth in paragraph 17, CSS is under 

an affirmative duty to "defend any and all claims or suits which may be brought or 

threatened against [PHCJ in connection [with the pe·rform.ance of the work under the Sub-

contract/ . . . . 11 

22. Although the allegations set forth in Plaintiffs' Motion for Judgment are 

of the nature and type contemplated by CSS' defense obligations as set forth in the 

Subcontract, and although CSS was provided with notice of same, CSS has refused to 

provide a defense of PHC, and has refused to pay any of PHC's attorneys' fees and 

costs incurred in connection with its defense of the Motion for Judgment. 

23. Based on the aforementioned antagonistic assertion and denial of right, 

an actual controversy exists within the meaning of§ 8.01-184 of the Virginia Code 

with respect to CSS' duty to defend PHC under the Subcontract. 

WHEREFORE, PHC requests a declaration that CSS is obligated to defend PHC 

in connection with Plaintiffs' Motion for Judgment, which obligation includes payment 

of PHC's past and future costs and attorneys' fees incurred in defending said Motion 

for Judgment and in securing this declaratory relief, together with such other relief as 

the Court deems just and proper. 

COUNT THREE 

(Breach of Contract) 
(CSS) 

24. PHC repeats and reiterates each and every allegation as more fully set 

forth in paragraphs 1 through 14. 

to: 

25. Pursuant to the Subcontract, CSS, as a Subcontractor, agreed, inter alia, 

a. Ensure that all work performed under the Subcontract is per­
formed in a workmanship like manner and meets or exceeds all 
pertinent governing codes and requirements; 
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b. Maintain a competent supervisor at the job site and not employ or 
utilize any unfit person or person not skilled in the work to be per­
formed; 

c. Provide a complete list to PHC of all sub-subcontractors, suppliers 
and materialmen (along wi1;h Certificates of Insurance for each) to 
be used on any part of the project; 

d. Procure and maintain insurance coverage, and ensure that sup­
pliers procure and maintain insurance coverage, which meets or 
exceeds the minimum specifications set forth in the Subcontract; 

e. Notify PHC of any defective work performed by others; 

f. Walk, inspect and correct all defects upon completion of each 
operation; 

g. Guarantee, in the case of any work sublet to a third-party, that 
such third-party would indemnify PHC, and that a signed indem­
nification agreement and proof of insurance from the third-party 
would be obtained; and 

h. Require that each and every supplier indemnify both PHC and the 
Subcontractor from all losses arising from their materials and 
their delivery thereof. 

26. In the event that CSS entered into any other contract with PHC - whe-

ther such contract be express or implied, written or oral - CSS would be bound by the 

express and implied terms of that contract, including an express or implied obligation 

to perform and complete the contract in a good and workmanlike manner, and to use 

properly skilled worlanen and adequate material, toolS, and equipment .. 

27. PHC is entitled to recover from CSS for the breach of one or more of the 

terms of the Subcontract or other contracts (including, but not limited to, the terms 

set forth above), which breach is or would be the factual and proximate cause of all or 

part of any loss incurred by PHC arising out of or relating to Plaintiffs' Motion for 

Judgment. 

WHERE~ORE, PHC demands payment from CSS for any damages that PHC 

may be required to pay Plaintiffs and for any other loss that PHC consequently may 
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incur, together with consequential damages, costs, interest, attorneys' fees, and such 

other relief as the Court deems just and proper. 

COUNT FOUR 

(Breach of Contract) 
(Par ex) 

28. PHC repeats and reiterates each and every allegation as more fully set 

forth in paragraphs 1 through 14. 

29. To the extent that any sales contract, indemnification agreement, or 

other contract was entered into by Parex with Coronado, CS!?, qr any other subcon-

tractor or supplier as respects the synthetic stucco cladding Plaintiffs' house, PHC is 

an intended beneficiary under any such contract(s). 

30. PHC is entitled to recover from Parex as an intended third-party benefi-

ciary for the breach of said contract(s), which is or would be the factual and proximate 

cause of all or part of any loss incurred by PHC arising out of or relating to Plaintiffs' 

Motion for Judgment. 

WHEREFORE, PHC demands payment from Parex for any damages that PHC 

may be required to pay Plaintiffs and for any other loss that PHC consequently may in-

cur, together with consequential damages, costs; interest," attorneys' fees, and such 

other relief as the Court deems just and proper. 

COUNT FIVE 

(Breach of Express Warranties) 

(CSS) 

31. PHC repeats and reiterates each and every allegation as more fully set 

forth in paragraphs 1 through 14. 

32. CSS, in advising PHC and in performing work on Pl~tiffs' house, pro-

vided oral and written express warranties that their work would be done in a compe-
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tent and professional manner using ordinary and usual care, and provided other ex-

press warranties by way of affirmations of fact, promises, descriptions, and/or use of 

samples and/or models regarding the appearance, durability, and/or water-resistance 

of the Parex synthetic stucco. 

33. CSS' Subcontract with PHC contains specific express warranties, in-

eluding warranties that "all work and/ or materials provided hereunder meet or exceed 

all applicable Federal, State, and Local laws, building codes and agency regulations and 

that said work and/ or materials are intended for use in a residential structure and meet 

all VA/ FHA compliance regulations", and that "all materials and workmanship are not 

defective and are of an acceptable nature." 

34. .In the event PHC is found liable to Plaintiffs or otherwise incurs any loss 

whatsoever as a result of Plaintiffs' allegations, PHC is entitled to recover from CSS for 

the breach of the express warranties insofar as CSS' breach would be the factual and 

proximate cause of all or part of PHC's loss. 

WHEREFORE, PHC demands payment from CSS for any damages that PHC 

may be required to pay Plaintiffs and for any other loss that PHC consequently may 

incur, together with consequential damages, costs, pre- and post-judgment interest, 

attorneys' fees, and such other relief as the Court deems just and proper: 

COUNT SIX 

(Breach of Express Warranties) 
(Parex) 

35. PHC repeats and reiterates each and every allegation as more fully set 

forth in paragraphs 1 through 14. 

36. To the extent, if any, that PHC or its agents approved the use by 

Coronado, CSS or any other subcontractor of Parex synthetic stucco on Plaintiffs' 

house, that approval was based upon the express oral or written warranties of Parex 
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by way of affirmations of fact, promises, descriptions, and/or use of samples and/or 

models regarding the appearance, durability, and/or water-resistance of that good. 

3 7. To the extent that any written warranty was provided by Parex to 

Coronado, CSS, or to any other subcontractor or supplier as respects the Parex syn-

thetic stucco allegedly applied to Plaintiffs' house, PHC is entitled to recover as a direct 

and/ or intended beneficiary under such warranty. 

38. In the event PHC is found liable to Plaintiffs or otheIWise incurs any loss 

whatsoever as a result of Plaintiffs' allegations, PHC is entitled to recover from Parex 

for the breach of said express warranties insofar as Parex's breach would be the fac-

tual and proximate cause of all or part of PHC's loss. 

WHEREFORE, PHC demands payment from Parex for any damages that PHC 

may be required to pay Plaintiffs and for any other loss that PHC consequently may 

incur, together with consequential damages, costs, pre- and post-judgment interest, 

attorneys' fees, and such other relief as the Court deems just and proper. 

COUNT SEVEN 

(Breach of Im.plied Warranties) 
(CSS) 

39. PHC repeats and reiterates each and every allegation as more fully set 

forth in paragraphs 1 through 14. 

40. CSS, in performing work on Plaintiffs' house under the Subcontract, im-

pliedly warranted that its work would be done in a competent and professional man-

ner using ordinary and usual care. 

41. CSS, in contracting to sell the Parex synthetic stucco at issue in this suit 

to PHC, impliedly warranted that the Parex synthetic stucco sold to PHC was mer-

chantable in all respects as set forth in Section 8.2-314 of the Virginia Code. 
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42. CSS, in contracting to sell the Parex synthetic stucco at issue in this suit 

to PHC, impliedly warranted that the Parex synthetic stucco sold to PHC was fit for the 

particular purpose of cladding Plaintiffs' home, in that CSS was aware or should have 

been aware of the purpose for which the synthetic stucco was required, and that. PHC 

was relying on CSS' skill and/ or judgment in selecting and/ or furnishing the Parex 

synthetic stucco. 

43. In the event PHC is found liable to Plaintiffs or otherwise incurs any loss 

whatsoever as a result of Plaintiffs' allegations, PHC is entitled to recover from CSS for 

the breach of said implied warranties insofar as CSS' breach would be the factual and 

proximate cause of all or part of PHC's loss. 

WHEREFORE, PHC demands payment from CSS for any damages that PHC 

may be required to pay Plaintiffs and for any other loss that PHC consequently may 

incur, including direct damages under Section 8.2-714(2) of the Virginia Code, to-

gether with consequential damages to the extent available by law, costs, pre- and post-

judgment interest, attorneys' fees, and such other relief as the Court deems just and 

proper. 

COUNT EIGHT 

(Breach of Implied Warranties) 
(Parex) 

44. PHC repeats and reiterates each and every allegation as more fully set 

forth in paragraphs 1 through 14. 

45. Parex, in contracting to sell the Parex synthetic stucco at issue in this 

suit to PHC, Coronado, CSS, and/or another subcontractor or supplier, impliedly war-

ranted that the Parex synthetic stucco ultimately sold to PHC was merchantable in all 

respects set forth in Section 8.2-314 of the Virginia Code. 
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46. Parex, in contracting to sell the Parex synthetic stucco at issue in this 

suit, impliedly warranted that the Parex synthetic stucco ultimately sold to PHC was 

fit for the particular purpose of cladding Plaintiffs' home, in that Parex was aware or 

should have been aware of the purpose for which the synthetic stucco was required, 

and that PHC, Coronado, CSS and/or another subcontractor or supplier was relying 

on Parex's skill and/ or judgment in selecting and/ or furnishing the Parex synthetic 

stucco. 

47. In the event PHC is found liable to Plaintiffs or otherwise incurs any loss 

whatsoever as a result of Plaintiffs' allegations, PHC is entitled to recover from Parex 

for the breach of said implied _warranties insofar as Parex's breach would be the fac-

tual and proximate cause of all or part of PHC's loss. 

WHEREFORE, PHC demands payment from Parex for any damages that PHC 

may be required to pay Plaintiffs and for any other loss that PHC consequently may 

incur, including direct damages under Section 8.2-714(2) of the Virginia Code, to-

gether with consequential damages to the extent available by law, costs, pre- and post-

judgment interest, attorneys' fees, and such other relief as the Court deems just and 

proper. 

COUNT NINE 

(Indemnification) 
(CSS & Parex) 

48. PHC repeats and reiterates each and every allegation as more fully set 

forth in paragraphs 1 through 14. 

49. Although PHC expressly denies any and all liability to Plaintiffs, in the 

event that a judgment against PHC is obtained by Plaintiffs, then CSS and Parex are 

under an implied contractual duty at law to indemnify PHC because PHC's liability 

would _be derivative, constructive, passive and/or secondary, while the acts and omis-
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sions of CSS and Parex would be the active, direct and primary cause of Plaintiffs t 

damages. 

WHEREFORE, PHC demands payment from CSS and Parex for any damages 

that PHC may be required to pay Plaintiffs and for any other loss that PHC conse-

quently may incur, together with costs, pre- and post-judgment interest, attorneys' 

fees, and such other relief as the Court deems just and proper. 

COUNT TEN 

{Contribution) 
(CSS & Parex) 

50. PHC repeats and reiterates each and every allegation as more fully set 

forth in paragraphs 1 through 14. 

51. Although PHC expressly denies any and all liability to Plaintiffs, in the 

event that a judgment against PHC is obtained by Plaintiffs, then CSS and Parex are 

under a statutory and/or common law duty to contribute toward PHC's discharge of 

that obligation in view of Plaintiffs' presently or previously existing_ cause of action to 

recover from CSS and Parex for the same indivisible injury. 

WHEREFORE, PHC demands contribution from CSS and Parex toward any 

damages that PHC may be required to pay Plaintiffs, together with costs, interest, 

attorneys' fees, and such other relief as the Court deems just and propert to the extent 

permitted by common law and/ or by Section 8.01-34 of the Virginia Code. 
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JURY DEMAND 

Cross-Claim Plaintiff Pulte Home Corporation demands a jury trial on all 

counts. 

Respectfully submitted, 

PULTE HOME CORPORATION 

By:.~~--~~--r~~-;-~~~~ 
Michael J. Mc anus ( 15521) 
Jeffrey J. Lopez 
Brian A. Col' (#41352) 
DRINKER BIDDLE & REATH LLP 
1500 K Street, N.W., Suite 1100 
Washington, D.C. 20005-1209 
Telephone: 202/842-8800 
Telecopier: 202/842-8465 

Jordan M. Samuel (#24185) 
2009 North 14th Street, Suite 510 
Arlington, VA 22201 
Telephone: 703 / 522-1125 
Telecopier: 703 / 522-1124 

Dated: June 14, 2000 
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CONTRACTOR: 

PULTE HOME CORPORATION OF VIRGINIA 
10600 Arrowhead Drive, Suite 125 
Fairfax. Virginia 22030 

:,~ger _:;> 

SUBCONTRACTOR: 

Ce;~~ () C~f'. 

BY~L£ 
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Schedule A to Standard Form 
Subcontract Agreement 

I Oat1: I I Invoice Humber: 11 COUBloc:k: 11 Subii\&I: 11 tu: 11 r l I 

lNVOIClN'G 

row~ 

tf{Fo·~\.fiON: Pleas•~tulch Itemized p('lpdnted71nvolc• •long_."'!"'tft·.Sch•~ul• A. ONE J.ot.:JMr-SchtdUI• "4. 

TM Schedule A Is an integral part of that certain Standard Form Subcontract Agreement r Agreemonr) between Pulte Home 
Cof1)CX'ltion, Contractor. and COROOO Coronado Corporation , Sub<:Ontractor, date 9/6195 
fot 1he pcojod known as ~ Wheatland E1tatea 
The prices set forth in the Schedule A are agreed upon commencing 916195 unUI 1116196 

Those prices wm bo binding en tho parties during tho above period. This time period does not ccnstitulo a guarantee by 
Conttadcr thal the Agreement will remain in otfoct during the entire period. 
The following Items are set forth for emphasis: 

1) All invoices must be submitted within thirty (30) days of work co~letion. ~an expressed condition 
precedent to payment~ all Invoices mlnt bo submitted ta Contractor no later that ninety (90) days at\er tho 
wcrx referenced therein was performed er lhe invoices will not be paid and tho Subcontractor waives said 
payment. 

2) Propcsed increases in the prices contained herein for any work after the expiration date cf this Schedule A 
must be submitted lo Contractor, in writing. no later than ninety (90) days prior lo tho abovo expiration date. 
for review, acceptance and/or rejection. Failure lo prapeny notify Contractor of prcposed lncreaso grants 
Contractor, at Its solo option to renew tti;. Schedule for an identical time period. Tho above dates represent minimum 
pricing commitments cnty. Contrads that are past the above 'expiration' date are still In fuU forca and effect. New 
contracts will be issued cnly If pricing and/er specifications Chango after the above 'expiration' date. 

3) Signing this Schedule A constitutes an acceptance and acknowtodgment to be bound by tho tenns and 
conditions of tho Agreement ind its terms and c::ondiUons are i'lcoll>Onlted herein by UU reference. 

-') Each subccntradcr will be rospcnsible for comptying with an Federal and State safety laws when in the employment of 
Pulte Home Corporation. Each subccnt.rador will familiarize himself 'Nith OSHA and MSOS guidelines (availabl.o at the 
construction office) and will comply with any requests made by Pulte Home Cotl)cration regarding said guidelines. 

Pricing for (#1275) Oryvlt Is as follows: ~l'Of\Z ~I ~ 

0000 Base House $7.850 

102 Elevation #2 $6,878 ($7,850) 

103 Elevation #3 $9,591 ($603) -
104 Elevation #4 $6,559 ($1,038) --
105 Elevation #5 ($7,850) 

106 Elevation #6 SS.275 ($7,850) 

107 Elevation tn 

108 Elevation #8 $6,51-4 

109 Elevation #9 $1.982 

275 Add Stucco To Sides Of Home ·Walk Out $6,390 $10,080 110,410 

276 Add SbJCCC To Sides Of Home $7,429 $11.355 $10,969 

283 Garage • Side Entry Add StuccalStcne $469 $431 $450 

287 Sunrcom • Add Stucc:olStone $850 $850 S850 

Above pricing Includes all taxes, labor, materials and equipment necessary to 
. complete work according to plans and specifications. 

SUBCONTRACTOR: 

~ B • ~4C£,iQ ;µ!, 
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8. Or- c5oGrt Md ..V... b&w bee ~ i& ii 11"9 iwpaNibc1ity ol t..ch 11.1boon&ndor '° cl.-~ 4*&riq ~~a an 
d'oc\ 10 millinsi&t ~la W ~ 

C!NJ!JU,LJOBPBQC!PuR! 

A. l\ ii lhc oblipiion at &a.ch riW 10 prcu:l thl aw.aU1 ot 'Miit. o( all ot!w' 1nda pnoodinc him. 

a. E.adl ~ nu:L haw • qualified n:pnilQl&aliw Oft Ibo jab who ia rapcmibl• Cct Che wact dicN by cmp~ al \l\&l 

111boorend«. 

C. A.ll 11.1~ Ill 10 pro- bcai. ~ power and Wl&.cl' if not &nilablc, ot daipW.od by I Jl\&1\e J\.i:pracm.1.1.w. 

o. !&ch ~ shall be rapamib(c ror ~ .;ch all Fedcnl Md Si&&a u{~ laWI whee ia thl cn:iploymall ol Put&. HGCN 
~ £&Cft 111bciocllncsor shall Camiliat himlclt .;ch OSHA and MSDS suidclina (available a& lhe ClllllllNQion aa"acc) and Wll 
CIOl'l'llllY ~ IZrf R1qUCA1 iMdo by Pll1'c Kama rccltdinc uid suiddina. 

E. All wat sh&ll oomply with applicable buildift& coda and mu. moct FHAIV A.. and r1plaLian1. 

F. S11~ mac.criala shall be IOl\ld ill \he~ lnilcr only. Unda no c:in:wNu.nca shall l\UN'l\&blc masaiaJ be aarod m 
*"Y W\l\ "'* OllNU\ldion. 

0. The subcon&nc:S«I llOC'&CC llU Wll be kc;it dun, ftC&l and orderly al all titnca. 

H. £.ad\ wboanlncl« Wll pcr{ann d1 ..aa ~ ftCCICIMI')' IO ~lc\c hia wat u ldladc&W. 

L All aaNINdion NII be per model& and per P\111.c pnnu. Ally cNn&a mwi be apprawd in writinc by • Plllic PrajCICl Man&&cr ot be on • 
new Id. ol pMu. 

. . 
J. A.II ~ lhall rcceiw., lolnlOMI, and irlqMICl all producll pa1imnl 10 thc:ii' tnda.. wtic:r.ha-1U9Pliod by 11.1bconrn.d« ar Put&. Home 

C«pcn&ion. 

K. BcCorc dll\itlc am job. it ia lhe ~ rapamibilily IO d'ICCt his tdiodulc IO cnmri: t!l&l Che oarroct awcri&I and mlor ado:siON 
arc bciftc uacd. uid t!l&l &11 lhi: optiam (or \b&r. llllit arc inA&llcd. 

I- &uh 111~ and s-.ippticr Wit t\&mUh a qu.aliriod rcpraait&Liw (er 'MldcJy Subc:attnd« and Supplier inoc1inp. 

M. It ii lhc raponaibilily ol &a.ch 111bcanlnc:cat'1 qu&lifaod l"qftllG1l&ai"" 1a polio: lhc uu rar rood ~ and ~ \cA by employ.a 
ollhc 111bc:ianlr&clon. lJnda no~ iii Nnda IO be amt ia lbe uniu. 

N. Na dcahol or ~~on dNp 1t1 &llowod on any P\111.c job W.. An)QM found in viola&ioa a 11.1bjoc:t 1a imnodi.asc lamia.al.ion. 

O. All paitin( i1 IO be ra:zrictod la one Ude ol \be llnlrS at daipW.cd &R&. No p&ritinc or ~ oa p-ackid 1ou ot dri~ys lhall be 
pcrmitl.o4. 

P. T11b linen and lirqilacc CIG'\'a"I oury the 111111C rapan&&'bili\y f'or Md\ wbcanlna« u daa up. The 111~ nlll ltdJI( Plltl.c 
&mi. when - ii cniMin& or riak b.inc held~ (ar rcplaoaDr:in& bGon 1Ubmiainc (or ,.y. 

Q. A.II i:nwica ftllt be 1Ubmiao:I wGhia 30 days ot~ oampld.iaft to be banand. b:rwica IUbmia.ed 90 days al.a aampLdion a('lllQ\ 

lh&1l nae be ii-id. lnwica lh&ll an1y bo KICqMd ra-~ 11i&& • 100% mmpld.c w inlpCicr.od. 

R. No IOU phone mla dlall be allowad. 

S. Conlwc&ion Ida .-S limit ii IS m.p.Ja. 

T. No .... ~ ii lo be pl&,..Soa c&.jab Ulc. 

u. Nr/~«~crmanDI '° cbt abGw ~ -yrc-.dl in addision&f CIClll tollorkmlGl&ica ,.~ ... 

1. AppmoNAL t<QI!S AND coMMeyn 

B. 
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Contractor and Supplier lnsur~e Requirements Policy 
Jfpril. 199 s 

CONTRACTOR AND SUPPLIER INSURANCE REQUIREMENTS 

It is the policy of the Compmy to only me imurcd contnaors and supp lien.· In order, to comply with 
this policy, cac:h Division must deuiy sute the Company's insurmec requirements in all agreements 
with contractors and suppliers, mu.st monitor Contnetor and Supplier complimcc and pumic my and all 
remedies if compliancc is not achieved. The Division Vice President of Construction (or cquivilcnt) is 
responsl"blc for implementing this policy. 

All contnctor and supplier q-rccmcnts mun be expressed in writing. 

Contractor Insurance Requirements 

Mmcb.tory Insunnce Cbusc 

Th :ttUcbed 11Swicb.rd Contractor Insu.nncc a~use" must be included in all new contractor agreements 
cffca.ive on or after July 1, 1995. All c:xisting contractor agreements must be amended to cont.Un the 
specilicdlmgll2gc byjamwy 1, 1996. 

An origiml copy of the entire contractor agreement, :along with the contr:ctor's ccrtlfiate of insu.r:ncc, 
must be auinuincd with the Division's financi21 records to subsunti.ate the contnaor's indemnity 
ob~tion to the Company. To facilitate complimcc, the Division should 2Sk its contnaors to use the 
cndosed certificate of insu.r:nc.e form. which incorporates all of the requirements conuined in the 
Stmdud Contractor Insunncc Cbusc.. The Insurmcc Clause speci!ially en.ables the Company to 
withhold p.aymcnt from contnctors £2iling to provide proof of the cover.ages specified 

Insurmcc Covenges Required 

Workers' Compensation • Workers' compcm.tioa insurmc:e with sututory limits must be maintained 
by all comnaors who arc ~by sate law to a:rry such insurmc:e. }:iowevcr, it iS strongly 
recommended th2t all contractors, regardless of size. arry workers' compcmmoa insu.r:nc:c whether or 
not they a.re 11:quired to by state law. If a. Division choses to lllow contn.ctors on a site who do not arty 
workm' compensation insu.r:ncc, the Division will rcspoDS1clc for any liability the company faces up to 
the full compmy deducu"blc (SS00,000 for workcn' compensation and $1,000,000 for gcnenl li2bility). 

Gcncr.d Ibbility • Contraaors must a:Wntain general liability coverage as shown in the accompmying 
schedule. Those contnctors that are shown ~ arry the indicated limits. '\Vhilc it is suoagly 
rcc:ommcndcd th.at all other contnaors carry at lC2St SS00,000 in limits, lower limits may be nninu.ined.. 
All contnetors must, unless muaWly nvcd by the Division !!!2 the Company's Director of Risk 
M2mgcmcnt. arry some gcncnl li2bility imun.nce. 

""\ 

Auto I.hbility • Auto Ii.ability insun.nce must be carried by all contnaors with limits cqU2l to or gr~tcr 
than those required by cute l.aw. Ccni.fiatcs arc not required for a.uto liability insu.r:nc:c. The eompmy 
will rely on the representation made in the contract that the contractor is carrying the appropriate 
J:VtzWN:rc'aturot:uioc 6119/'JJJ 
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Contractor and Supplier Insurance Requirements Policy 
April. 1995 

(r: 

covcra.gc. However, if the Division becomes aWU"C of a vehicle or driver on our site which is not covered 
by auto Ii.ability insurance, the cu and or driver must not be permitted to rctUnl to our site until 
atisfaaory evidence o{ coverage is obtained.. 

Ccrtifiatcs of Insunncc. 

Ccrtifiatcs of insurance cvidmcing the covcngcs required by this policy must be obuincd for~ 
Co:itractor before Contractor begins work at any Pulte site :md current CC'tifiatcs must be m.:inuined 
throughout the duration of the work. Certificates will be audited by Pulte's interml audit ruff :u:cording 
to the sunc:W-ds set forth in this policy. 

Records Retention 

Beause Pulte en be sued mmy years after :m incident occurs, contracts and in.sun.nee: c.crtifiatcs for 
C1ch contnctor must be maintained £or ten ycm after completion of the work. F2ilure to loatc 
co:ltnc:tS or certificates in the event of a claim will expo~ the Compmy to a much greater degree of risk. 
In such cases, the Division will be held responsible for leg~ fees and d.2.tlngcs up to the: full Compmy 
dcducuolcs. 

Supplier Insurance Requirements 

M:nd.2.tory Insurance Clause 

The attaebcd ·sWld.2l'd Supplier· Insurmc:e Clause" must be included in :ill m~tcrial/supply contnctS 
executed effective on or after July 1, 1995. ~ existing conu=s must conuin the spcdficd bngw.gc by 
Jmuuy 1, 1996. 

Insurmcc Covengcs R.eauired 

Gcnenl .liability insunnce with limits of Sl,000,000 mun be mainaincd by all suppliers. If ~ arc 
being off-loaded at the site by the Supplier, workers' compem:ion insunnee with ~nnory limits must 
also be ul2int2ined. 

Ccrtifiates of Insurance and R.ecord R.etention 

Rcquircm.cnu with regud to certi!iatcs and record retention a.re :as outlined above for Contncton. 
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ST AND ARD CONTRACTOR AGREEMENT INSURANCE CLAUSE 

Contnaor hereby agrees to save, indemnify, and keep bmnlcss Pulte and its agents and employees 
ag~ all liability, dilins, judgments, or demands £or dmugcs to persons or property arising out of, 
resulting from, or otherwise in connection ~th perfonmnce of the work under this Agreement 
\Chimsj unless such Claims arc auscd solely by the negligence of Pulte. Contnctor will defend any 
and all cl.aims or suits which may be brought or threatened a.g2in.st Pulte md will pay on bchill of Pulte 
m}· c:xpcnscs which Pulte incurs by rcuon of such Oaims including, but not limited to, court cosu and 
rcuoruble attorney f e~. ~curred in defending or invcstipting such. Oaims. Such payments on bchill of 
Pulte shall be in addition to my md all other leg21 remedies aV?-ilable to Pulte and shall not be considered 
Pulte's exclusive remedy. 

Contnctor represents that it does any and will continue to c:ury, with in.sun.nee companies ac.c.cpuble 
to Pulte, the following inrun.nce covenges continuously during the lif c of this Agreement (ind in the 
asc of producu md completed operations coverage, for two ye.us after the expiration of this 
Agreement}: 

Commcrci21 Gcncnl Liabiliry Coverage 

Commerci21 General Liability Insurance on an Occurrence Form coa.uining a per occurrence limit of at 
least S <~~chart attJZc~d> protecting agii.nst bodily injury, property chmagc md personal injury dmns 
uising from the exposures of (1) premises-operations (with an aggrepte limit at lc:st cqU2l to the per 
OCCWTCnCC limit); (2) produas md completed opcn.tiom including matcri2ls designed, fumishcd and/or 
modified in any way by Contractor (with a scpuate aggregate limit a.t lcut cqu:l to the per occurrence 
limit}; (3) independent mbcontn.aors; (-t) contn.cnul li:r.bility risk covering the indemnity obliptiom set 
fotth in this Agreement; and, (5) where applicable, property cWmge resulting from explosion, coll:r.pse, 
or underground (x. c, u} cxpoNrC$. 

Automobile Liability Coverage 

Automobile Liability Coverage insuring agiinst bodily injury md/ or property dmuge uising out of the. 
opcmion, amntcnancc or use of my auto including, owned, non<>wncd. hired and employee autos, with 
limits it least cqU21 to the minimum required by the state in which the work covered by this Agreement 
is pcrlormed. 

Workers' Compensation and Employcn l.fability Coverage 

VI orkm' Compensation lnsurmcc providing statutory benefits imposed by appliablc state or fcdcl'21 
law such that (a) Pulte will have no liability to Contnetor or Coa.tnaor's employees and a.gents; and {b) 
Contn.c:tor will satisfy all W orken' Compensation obligitions imposed by sttte b.w. 1£ Contnaor has 
my employees who uc subjea to the rights md oblig-ations of the Longshoremen and Huber VI orkers 
Act.. then the Workcn' Compensation insunnce must be bro~ed to provide such covengc . 
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Contractor and Supplier Insurance Requirements Policy 
April.199S 

In addition, Contnetor agrc..-cs to carry Employer's LWJility Coverage with limits of not less thm: 
S 100,COO b:h Accident 
$500,CXX> Aggrcpte policy Limit for Diseze 
$100,COO E.a.c:h Employee 

The Contractor dWl add Pulte zs m Additioml Insured on the above gcncr:l l.Ubility policy or policies 
to the full extent of the aa:u.21 limits of Contnetor's coverages even i! such actu.al limits exceed. the 
minimium limits required by this Agreement. E2Ch policy sh2ll specific:illy sute that the insunncc 
·pnlvidcd by the Contractor dWl be considered prUm.ry, and imwmce of Pulte shill be considered excess 
for purposes of responding to Cb.ims arising out of the work performed by Contnctor. 

Co!ltractor sh.ill ~dcncc that such insurance is in force by furnishing Pulte with a Ccrtifiatc of 
Insurance, or i£ requested by Pulte, certified copies of the policies. The Certificate shall accompany :nd 
~omc a put of th.is Agreement. Each Ccrtifiate of Insunnc:c shill (1) conuin an unqu.ili!icd satemcnt 
tb:t the policy shill not be subject to ancclhtion, nonrCllcw~ adverse change, or reduaion of amowits 
of coverage without thirty (30) chys prior written notice to Pulte; {2) show Pulte a.s Additioml lnsurcd 
where appliablc; (3) slull indiate that the Contractor's covcn.ge is prUm.ry :nd Pulte's insurance is 
excess for :ny cWms Wing out of work performed by Contractor on bchill of Pulte; md (~)indicate 
that coverage applies in the sute where opcntlons arc being performed. 

If the Contn.ctor should sublet any Work to a third party, Conua.c:tor g'U2l'2%ltecs wt such third party 
dull indemnify Pulte and arry insu.nnc:c zs set forth in th.is Agreement prior to permitting such third 
party to commence its war~ Contractor sh2l1 obu.in a signed agreement from such third pmy 
indemnifying Pulte md providing Pulte with evidence of imurmce as set forth above. la addition, 
Coatraaor Wll require in its putduse ·OrOen Wt =:h supplier ind.cmnify Contr2Ctor and Pulte £rom 
all losses arising from my imtcri2ls or supplies included in such work. 

Ally attempt by the Contnaor to canc:cl or modify such imunnce c:ovenge, ·or any failure by the 
Ccntraaor to nWnWn such coverage, sh2ll be a dd:wlt under this Agreement and, upon such default, 
Pulte will luve the right to tcrmimte this Agreement and/ or exercise any o{ its rights at bw or u equity. 
In iddition to any other remedies, Pulte may, u its discretion. withhold payment 0£ my sums due under 
this Agreement until Conuaaor provides adequate proof of imurmcc. 

The amounu and types of insurance set forth above arc minimums required by Pulte md sh~ not 
substiNte for an independent determination by Contn.ctor of the amounu and types of insurance which 
Contnetor slull dc:tcrmine to be reasonably neccmry to protcet itscl£ and its work. 

"'\ 
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( 

Rtqulred Jruzimum Ilability Limits by Trade 

lS!!k!! 
S:r:zricl1 
~Movinc 
FirqU:c lmn"•Qcn · 
~ fmoDariQQ (mch.di'ac ft::ICh foocircs a.a:S co:a=) 
Hosil:icfAJr ommcximc 
im=Doa 
ftmDllc 
Prap1D: Heu 
Bric:t 1Ahar 
~ 
&:ri>· Pad:zgc 
r-=c 
J.oo(q 
Sb:ard Hzngq an:S F':nishing 
Sau:mn!Si=:l 
SumpUD: 
Trusses 
VD:Saws 

/Jl:zmi:m= S"ldillc lnm!lacion 
Ciiia=. l=rior Doon an:S Trim 
Gmcr ad Dowmpoul Inmllaticn 
Mim:1n. Shower Doon ud OluiJ1& 
~Cupcmry 
Sod!malmoa 
SprWkr S')'sza:m ImWWion 
Trim C:apcm)' 
WraczPlb\1G 

1acara1 Spay Ominc 
Brick O:IJl aid C&ulk 
O:qr:c lmn"1rinn 
O:amictk 
C-=rm: •Fill Woct: Oa!y 
RISmS 
f.almi:ITGPS 
Hudwlft 
lm:riar Ck:lniac 
Madllc Taps and Tubs 
Slal::r~ 
Saow1cmm1 
blclOcamnc 
Tmb 
Tab It.q.ir 
Vq( 
Wood Aao&iac 

PROFESSIONAL UA.Bn.JTY 
hguirtd ftt dJtlition IO Gl., 'WC tsN! ca#'Of 

Sols &cim=cnf Tadac finm 
Eack ~ rm' Eacinccn 
~8 trn odtlitiOlf to <2.. WC aNI ca#'ol 
~ 
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S 1.000 .OXI 

1.000,0ll 
1,000,0XI 
l.003.0XI 
l,CXO.Oll 
l.CXO,OXI 
l,CXO,OXI 
l.OXJ.o:x> 
1.o:x>.o:x> 
1.CXX>,o:x> 
1.t»l,OlJ 
l,o:x>,OlJ 
1,0'll,o:x> 
1,a:XJ,cm 
l .a:XJ ,(XX) 
l,OOl,QX) 
l .<XX>.CXX> 
l. a:XJ, o:x> 

S.SOO.CXX> 
soo.o:x> 
soo.cm 
SOO,Oll 
soo.cm 
soo.cm 
SOO.Oll 
soo.cm 
soo.cm 

S3CX>.t»l 
3Q).CDJ 
3Q).QX) 
JQ).0)3 
30.).QX) 

Jal.OX> 
JO:JJDl 
mcm 
30),(XX) 

lCXJJD) 
JQJ.0:0 
30>.cm 
300,0:0 
300,0X> 
30:),QX) 

JOO.cm 
llX>,cm 

ti.cm.cm 
St.Oll.CXX> 

Sl,OXl,CXX> 
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STANDARD SUPPLIER AGREEMENT INSURANCE CLAUSE 

Seller hereby agrees to save, indemnify, and keep ha.nnless the Buyer and its agents and 
employees against all liability, cWms, judgments, or demands for damages to persons or property 
arising out of its perforimnce under this Agreement •Claims", unless such Claims uc caused 
solely by the negligence of the Buyer. Seller will def end any and all Claims which may be 
brought or threatened against the Buyer ind will pay on behalf of the Buyer any expenses which 
the Buyer inam by reason of such Claims (including, but not limited to, court costs and 
reasonable anomeys fees incurred in defending or investigating such Claims). Such payments on 
behalf of the Buyer shall be in addition to any and all other legal remedies available to the Buyer 
;.nd shall not be considered the Buyer's exclusive remedy. 

In order to er.sure fulfillment of the foregoing obligation, Seller agrees to ca.rry Commercial 
General Liability Insurance on an Occurrence Fonn containing a per occurrence combined single 
limit of liability of not less than Sl,000,000 protecting against bodily injury, property damage 
and/or personal injury claims arising from the exposures of (1) produd liability; and (2) 
contractual liability risk covering the indemnity obligations set· forth in this Agreement. 

The Seller shall add the Buyer as an Additional Insured on the above liability policy(ics). Each 
policy shall provide for a waiver of subrogation and contain an endorsement specifying that the 
insurance provided by the Sclier shall be considered primary. and insurance of the Buyer shall be 
considered excess. for claims arising out of this Agreement. The Seller shall evidence that such 
insurance is in force by furnishing the Buyer with a Certificate of Insurance, or if requested by the 
Buyer, certified copies of the policies. The Ccnific.ate of insurance shall accompany and become 
pan of this Agreement. Each Certificate of lnsunnce shall (l)contain an unqualified statement to 
the effect that the policy shall not be subjed to cancellation, nonrcnewal, adverse change, or 
reduction of amounts of coverage without thirty (30) days prior written notice to the Buyer; (2) 
show Buyer as Additional Insured; and shall indicate that the insurance provided by the Seller is 
primary, and the insurance of the Buyer is excess for claims uising out of Claims arising from the 
pcrfonnaance of this Agreement. 

Any ancmpt by the Seller to cancel or modify such insurance coverage, or iny failure by the 
Seller to maintain such covcnge, shall be a default under this Agreement and, upon such default, 
the Buyer will have the right to terminate this Agreement and/or exercise any of its rights at law 
or at equity. In addition to any other remedies, the Buyer may, at its discretion, withhold 
payment of any sums due under this Agreement until Seller provides adequate proof of insurance. 

The amounts and types of insurance set f onh above arc minimums required by the Buyer and 
shall not substitute for an independent detennination by the Seller of the amounu and types of 
insurance which the Seller sha.11 detennine to be reasonably necessary to protect itself and its 
products. 

""\ 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 15th day of June, 2000, a copy of the Defendant 

Pulte Home Corporation's Cross-Claim Against Defendant CSS, L.L.C. and Parex, Inc. 

was served, via Federal Express, overnight delivery on: 

and served by hand on: 

David H. Wise, Esq. 
Kavita S. Knowles, Esq. 
FULLERTON & WISE 
4021 University Drive, Suite 204 
Fairfax, VA 22030 
Counsel for Plaintiffs 

Daniel K. Bryson, Esq. 
LEWIS & ROBERTS, P.L.L.C. 
1305 Navaho Drive, Suite 400 
Raleigh, NC 27609 
Counsel for Plaintiffs 

Timothy R. Hughes, Esq. 
RUSSELL & RUSSELL 
150 South Washington Street 
Suite 101 
Falls Church, VA 22046 
Counsel for Parex, Inc .. 

Christ9pher E. Hassell, Esq. 
James A. Allen, Esq. 
GILBERG & KIERNAN 
1250 Eye Street, N.W., 6th Floor 
Washington, D.C. 20005 
Counsel for CSS, L.L. C. 

Brian A. Coleman 
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VIRGINIA: 
IN THE CIRCUIT COURT OF FAIRFAX C(f0 

TIM L. PECKINPAUGH, et al., 

Plaintiffs, 

v. LawNo. 184719 

PAREX, INC., et al., 

Defendants. 

DEFENDANT PAREX, INC.'s 
MOTION CRAVING OYER IN RESPONSE TO DEFENDANT/CROSS-PLAINTIFF 

PULTE HOME CORPORATION'S CROSS-CLAIM 

COMES NOW Defendant, Parex, Inc. ("Parex"), by and through counsel, and appears 

and submits the following Motion Craving Oyer In Response to Defendant/Cross-Plaintiff Pulte 

Home Corporation's Cross-Claim, and states as follows: 

1. Defendant/Cross-Plaintiff filed a Cross-Claim alleging that Parex and other 

named parties are liable for breach of contract, breach of express warranty, breach of implied 

warranty, indemnification and contribution. 

2. Count IV of Defendant/Cross-Plaintiffs Cross-Claim contains allegations that 

Plaintiff is the intended beneficiary of contracts entered into by and between Parex, Corondo, 

CSS and any other subcontractor concerning the synthetic stucco cladding used in the 

construction of the Plaintiffs house. See, Cross-Claim at~, 29-30. Parex believes that several 

issues underlying this claim may be resolved upon review of any contract or express agreement 

forming the basis of Count IV of Defendant/Cross-Plaintiffs Cross-Claim. 

3. Count VI of Defendant/Cross-Plaintiffs Cross-Claim alleges that Parex provided 

oral and written express warranties to Defendant/Cross-Plaintiff, Coronado, CSS or some other 
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contractor concerning the use and application of synthetic stucco cladding on Plaintiffs home. 

See, Cross-Claim at~~ 36-37. 

4. Accordingly, Parex craves oyer of any alleged contract or agreement and any 

alleged express warranty fanning the basis of Counts IV and VI of Defendant/Cross-Plaintiffs 

Cross-Claim. 

5. Good cause is shown for entry of an Order granting Parex's Motion Craving Oyer 

In Response to Defendant/Cross-Plaintiffs Cross-Claim, requiring the Defendant/Cross-Plaintiff 

to produce a copy of any alleged contract or agreement and -any alleged express warranty 

referenced in the Cross-Claim, attac~ing the same to a pleading filed with the Court and ~ereby 

making such documents part of the record. 

WHEREFORE, Defendant, Parex, Inc., respectfully requests that the Court enter an 

Order granting its Motion Craving Oyer In Response to Defendant/Cross-Plaintiffs Cross-

Claim, requiring Defendant/Cross-Plaintiff to present a copy of any alleged contract or 

agreement and any alleged express warranty referenced in the Cross-Claim, attaching the same to 

a pleading filed with the Court and thereby making the same a part of the record in this matter, 

and such other relief as the Court deems proper. 

By: 

2 
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Respectfully submitted, 
RUSSELL & RUSSELL, P.C. 

Parex, Inc. 



CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing Defendant Parex, Inc. 's 

Motion Craving Oyer In Response to Defendant/Cross-Plaintiff Pulte Home Corporation's 

Cross-Claim was served, on this~ day of June, 2000 to the parties set forth below. 

Via First Class Mail 
David Hilton Wise 
THE WISE LAW FIRM, P .C. 
4021 University Drive, Suite 204 
Fairfax, VA 22030 
Counsel for Plaintifft 

Via First Class Mail 
Daniel K. Bryson 
LEWIS & ROBERTS, P.L.L.C. 
1305 Navaho Dr., Suite 400 
Raleigh, NC 27609 
Of-Counsel for Plaintiffs 

Via First Class Mail 
Michael McManus 
DRINKER BIDDLE & REATH, LLP 
1500 K Street, N.W., Suite 1100 
Washington, D.C. 20005-1209 
Counsel for Pulte Home Corp. 
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Via First Class Mail 
Jordan Samuel 
2009 N. 14th Street, Suite 510 
Arlington, VA 22201 
Counsel for Defendant Pulte Home Corp. 

Via First Class Mail 
Christopher E. Hassell 
James Allen 
GILBERG & KIERNAN 
1250 I Street, N.W., 6th Floor 
Washington, D.C. 20005 
Counsel for Defendant CSS L.L.C. a/kla/ 
Coronado Stucco & Stone 

Timothy R. Hu 



VIRGINIA: 
IN THE CIRCUIT COURT OFF AIRF AX COUNTY 

TIM L. PECKINPAUGH, et al., 

Plaintiffs, 

v. LawNo. 184719 

PAREX, INC., et al., 

Defendants. 

DEFENDANT PAREX. INC.'s 
DEMURRER TO DEFENDANT/CROSS-PLAINTIFF PULTE HOME 

CORPORATION'S CROSS-CLAIM 

COMES NO'\V Defendant, Parex, Inc. ("Parex"), by and through counsel, and appears 

and submits the following Demurrer to Defendant/Cross-Plaintiff Pulte Home Corporation's 

("PHC's") Cross-Claim, and states as follows: 

1. Defendant/Cross-Plaintiff PHC filed a Cross-Claim asserting five distinct causes 

of action against Parex: 1) breach of contract (Count IV); 2) breach of express warranty (Count 

VI); 3) breach of implied warranty (Count VIII); 4) indemnification (Count IX); and 5) 

contribution (Count X). 

2. Defendant/Cross-Plaintiffs Cross-Claim is based upon allegations that Parex and 

other named defendants are obligated to defend, indemnify, contribute and pay damages to PHC 

in the event that PHC is held liable for the alleged defective construction of Plaintiffs home. 

See, Cross-Claim at if, 12-13, 30, 38, 47, 49, 51. Specifically, Defendant/Cross-Plaintiff PRC 

alleges that Parex, as the manufacturer of the stucco cladding used on Plaintiffs home, has both 

implied and express warranty and contractual obligations to Defendant/Cross-Plaintiff PHC. 

See, Cross-Claim at,, 12-13, 30, 38, 47, 49, 51. 
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3. Defendant/Cross-Plaintiff PHC's claim for breach ofthird-pany-beneficiary 

contract in Count IV should be dismissed. Defendant/Cross-Plaintiff fails to affirmatively allege 

the existence of any contract between Parex and any other subcontractor or supplier, or any 

provisions of the same indicating Parex's intent to name PHC as a third-party beneficiary of the 

agreement. Parex has craved oyer of this alleged contract or agreement and strongly believes 

that Defendant/Cross-Plaintiff cannot confirm the existence of any such document. Indeed, 

Defendant/Cross-Plaintiff PHC fails to allege any basis for finding that PHC is an intended third­

party beneficiary of any agreement made by Parex concerning the use of synthetic stucco on 

Plaintiffs home. 

4. Defendant/Cross-Plaintiff PHC's claim for breach of express warranty in Count 

VI should be dismissed. Defendant/Cross-Plaintiff PHC fails to properly allege that PHC 

received any express warranty from Parex or even had any direct communications with Parex 

concerning the use of Parex's product or a warranty for the same. Moreover, Defendant/Cross­

Plaintiff PHC cannot avail itself of any warranty remedies against Parex, because 

Defendant/Cross-Plaintiff is not in privity of contract with Parex and provides no legal or factual 

basis for finding that PHC is an intended third-party beneficiary of any such warr<µlty. Finally, 

U.C.C. warranties do not apply to ordinary building components that are used in construction and 

affixed to realty, and Defendant/Cross-Plaintiff PRC fails to allege any notice of the alleged 

product defect to Parex prior to filing suit as required by Va. Code Ailll. § 8.2-714 and§ 8.2-

607(3)(a). 

5. Defendant/Cross-Plaintiff PHC's claim for breach of implied warranty in Count 

VIII should also be dismissed. Defendant/Cross-Plaintiff has failed to allege any basis for 

2 
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finding an implied warranty in this case. Defendant/Cross-Plaintiff lacks privity of contract with 

Parex and thus all consequential and even direct damage claims should be barred. Moreover, 

U.C.C. implied warranties do not apply to ordinary building components that are used in 

construction and affixed to realty, and Defendant/Cross-Plaintiff again fails to allege any notice 

of the alleged product defect to Defendant prior to filing suit as required by Va. Code Ann. § 8.2-

714 and§ 8.2-607(3)(a). 

6. Defendant/Cross-Plaintiff PHC's claim for indemnification in Count IX is also 

without merit. Defendant/Cro~s-Plaintiff PHC fails to allege any con~~~~l agreement between 

Parex and PHC concerning indemnification of PHC. Defendant/Cross-Plaintiff also fails to 

allege, as part of its "active/passive" theory of indemnification, that PHC is without fault and is 

only being held vicariously liable for the negligence of Parex. Moreover, a claim for implied 

indemnification will not lie in circumstances where the Cross-Plaintiff is held liable to the 

Plaintiff as a result of his own negligence or misconduct. 

7. Defendant/Cross-Plaintiff PHC' s claim for contribution in Count X is equally 

deficient. Under Virginia law, a claim for contribution may be asserted against a party who is a 

joint wrongdoer. Defendant/Cross-Plaintiff and Parex cannot be found to be joi~t-wrongdoers 

on Plaintiffs underlying claims, as Plaintiffs claims seek recovery of purely economic loss. 

Since claims for economic loss sound in contract rather than tort, and Parex is not in privity of 

contract with the Plaintiff, Parex cannot be found liable on Plaintiffs claims absent privity of 

contract. Thus, PHC' s claims for contribution must be dismissed. 

WHEREFORE, Defendant, Parex, Inc., respectfully requests that the Court enter an 

Order sustaining its Demurrer, dismissing with prejudice Defendant/Cross-Plaintiffs claims for 

3 
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breach of the third-party beneficiary contract, breach of express warranty, breach of implied 

warranty, indemnification and contribution, and such other relief as the Court deems proper. 

By: 

4 
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Respectfully submitted, 
RUSSELL & RUSSELL, P.C. 

Suite 101 
Falls. Church, VA 22046 
(703) 241-1976 
Counsel for Defendant, 
Parex., Inc. 



CERTIFICATE OF SERVICE 

I hereby· certify that a true and correct copy of the foregoing Demurrer to 

Defendant/Cross-Plaintiff Pulte Home Corporation's Cross-Claim was served, on this ·7Jfday 
of June, 2000 to the parties set forth below. 

Via First Class Mail 
David Hilton Wise 
THE WISE LAW FIR1v1, P .C. 
4021 University Drive, Suite 204 
Fairfax, VA 22030 
Counsel for P Iaintiffs 

Via First Class Mail 
Daniel K. Bryson 
LEWIS & ROBERTS, P.L.L.C. 
1305 Navaho Dr., Suite 400 
Raleigh, NC 27609 
Of Counsel for Plaintifft 

Via First Class Mail 
:rvfichael:rvfc:rv1anus 
DRINKER BIDDLE & REATH, LLP 
1500 K Street, N.W., Suite 1100 
Washington, D.C. 20005-1209 
Counsel for Pulte Home Corp. 

5 
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Via First Class Mail 
Jordan Samuel 
2009 N. 14'h Street, Suite 510 
Arlington, VA 22201 
Counsel for Defendant Pulte Home Corp. 

Via First Class Mail 
Christopher E. Hassell 
James Allen 
GILBERG & KIERNAN 
1250 I Street, N.W., 61

h Floor 
Washington, D.C. 20005 
Counsel for Defendant CSS L.L. C. a/k/a/ 
Coronado Stucco & Stone 



VIRGINIA: 
IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

TIM L. PECKINPAUGH, et al., 

Plaintiffs, 

v. LawNo. 184719 

PAREX, INC., et !l, 

Defendants. 

DEFENDANT P AREX, INC.'s 
SPECIAL PLEA OF THE STATUTE OF LIMITATIONS TO DEFENDANT/CROSS­

PLAINTIFF PULTE HOME-CORPORATION'S CROSS-CLAIM 

COMES NOW Defendant, Parex, Inc. ("Parex"), by and through counsel, and appears 

and submits the following Special Plea of the Statute of Limitations to DefendantlCross-Plaintiff 

Pulte Home Corporation's ("PHC's") Cross-Claim, and states as follows: 

1. Defendant/Cross-Plaintiff PHC filed a Cross-Claim asserting five distinct causes 

of action against Parex: 1) breach of contract (Count IV); 2) breach of express warranty (Count 

VI); 3) breach of implied warranty (Count VIII); 4) indemnification (Count IX); and 5) 

contribution (Count X). 

2. Defendant/Cross-Plaintiffs Cross-Claim is based upon allegations that Parex and 

other named defendants are obligated to defend, indemnify, contribute and pay damages to PHC 

in the event that PHC is held liable for the alleged defective construction of Plaintiffs home. 

See, Cross-Claim at~, 12-13, 30, 38, 47, 49, 51. Specifically, Defendant/Cross-Plaintiff PHC 

alleges that Parex, as the manufacturer of the stucco cladding used on Plaintiffs home, has both 

implied and express warranty and contractual obligations to Defendant/Cross-Plaintiff PRC. 

See, Cross-Claim at,, 12-13, 30, 38, 47, 49, 51. 
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3. Count VI and VIII of Defendant/ Cross-Plaintiff PHC's Cross-Claim, breach of 

express warranty and breach of implied warranty, are barred by the applicable statute of 

limitations. See, Va. Code§ 8.2-725. 1 

WHEREFORE, Defendant, Parex, Inc., respectfully requests that the Court enter an 

Order sustaining its Special Plea of the Statute of Limitations to Defendant/Cross-Plaintiff 

PHC's Cross-Claim, dismissing with prejudice Defendant/Cross-Plaintiffs' claims for breach of 

express warranty and breach of implied warranty, (Counts VI and VIII), and such other relief as 

the Court deems proper. 

By: 

Respectfully submitted, 
RUSSELL & RUSSELL, P.C 

1 Parex reserves the right to assert additional special pleas of the statue of limitations for the remaining Counts of 
Defendant/Cross-Plaintiff PHC's Cross-Claim until after Parex has had the opportunity to investigate these claims 
further through discovery. Parex anticipates additional such arguments after discovery. 

2 
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CERTIFICATE OF SERVICE 
I hereby certify that a true and correct copy of the foregoing Defendant Parex, Inc.'s 

Special Plea of the Statute of Limitations to Defendant/Cross-Plaintiff Pulte Home Corporation's 

Cross-Claim was served, on this ·;;Jf1-Ciay of June, 2000 to the parties set forth below. 

Via First Class Mail 
David Hilton Wise 
THE WISE LAW FIRM, P .C. 
4021 University Drive, Suite 204 
Fairfax, VA 22030 
Counsel for Plaintifft 

Via First Class Mail 
Daniel K. Bryson 
LEWIS & ROBERTS, P.L.L.C. 
1305 Navaho Dr., Suite 400 
Raleigh, NC 27609. 
Of Counsel for Plaintiffs 

Via First Class Mail 
Ivlichaell\1cl\1anus 
DRINKER BIDDLE & REATH, LLP 
1500 K Street, N.W., Suite 1100 
Washington, D.C. 20005-1209 
Counsel for Pulte Home Corp. 

3 
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Via First Class Mail 
Jordan Samuel 
2009 N. 14ch Street, Suite 510 
Arlington, VA 22201 
Counsel for Defendant Pulte Home Corp. 

Via First Class Mail 
Christopher E. Hassell 
James Allen 
GILBERG & KIERNAN 
1250 I Street, N.W., 6'h Floor 
Washington, D.C. 20005 
Counsel for Defendant CSS L.L.C. a/kla/ 

Coronado Stucco & Stone 



VIRGINIA: 
IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

TIM L. PECKINPAUGH, et al., 

Plaintiffs, 

v. Law No. 184719 

P AREX, INC., et al., 

Defendants. 

DEFENDANT PAREX, INC.'s 
PLEA IN BAR TO DEFENDANT/CROSS-PLAINTIFF PULTE HOME 

CORPORATION'S CROSS-CLAIM 

COMES NOW Defendant, Parex, Inc. ("Parex"), by and through counsel, and appears 

and submits the following Plea in Bar to Defendant/Cross-Plaintiff Pulte Home Corporation's 

("PHC's") Cross-Claim, and states as follows: 

1. Defendant/Cross-Plaintiff PHC filed a Cross-Claim asserting five distinct causes 

of action against Parex: 1) breach of contract (Count IV); 2) breach of express warranty (Count 

VI); 3) breach of implied warranty (Count VIII); 4) indemnification (Count IX); and 5) 

contribution (Count X). 

2. Defendant/Cross-Plaintiffs Cross-Claim is based upon allegations that Parex and 

other named defendants are obligated to defend, indemnify, contribute and pay damages to PHC 

in the event that PHC is held liable for the alleged defective construction of Plaintiffs home. 

See, Cross-Claim at~~ 12-13, 30, 38, 47, 49, 51. Specifically, Defendant/Cross-Plaintiff PRC 

alleges that Parex, as the manufacturer of the stucco cladding used on Plaintiffs home, has both 

implied and express warranty and contractual obligations to Defendant/Cross-Plaintiff PHC. 

See, Cross-Claim at~~ 12-13, 30, 38, 47, 49, 51. 
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3. Count IV of Defendant/Cross-Plaintiff PHC's Cross-Claim, breach of third-party 

beneficiary contract, should be dismissed. Parex believes that the express tenns of any alleged 

contract or agreement between Parex and any subcontractor or supplier,-clearly demonstrate that 

Defendant/Cross-Plaintiff PHC was not an intended third-party beneficiary of any such contract 

er agreement. Parex has craved ayer of this contract or agreement. 

WHEREFORE, Defendant, Parex, Inc., respectfully requests that the Court enter an 

Order sustaining~~ Pl~a i~ Bar ~o Defendant/Cross-Plainti~PHC's Cross-Claim, dismissing 

with prejudice Defendant/Cross-Plaintiffs' claim for breacli of third-party beneficiary contract, 

(Counts IV), and such other relief as the Court deems proper. 

By: 

2 
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Respectfully submitted, 
RUSSELL & RUSSELL, P.C. 



CERTIFICATE OF SERVICE 
I hereby certify that a true and correct copy of the foregoing Defendant Parex, Inc.'s Plea 

in Bar to Defendant/Cross-Plaintiff Pulte Home Corporation's Cross-Claim was served, on this 

QJ/iV" day of June, 2000 to the parties set forth below. 

Via First Class Mail 
David Hilton Wise 
THE WISE LAW FIRM, P.C. 
4021 University Drive, Suite 204 
Fairfax, VA 22030 
Couns~l for P/aintifft 

Via First Class Mail. . 
Daniel K. Bryson 
LEWIS & ROBERTS, P.L.L.C. 
1305 Navaho Dr., Suite 400 
Raleigh, NC 27609. 
Of-Counsel for Plaintifft 

Via First Class Mail 
Michael McManus 
DRINKER BIDDLE & REATH, LLP 
1500 K Street, N.W., Suite 1100 
Washington, D.C. 20005-1209 
Counsel for Pulte Home Corp. 

3 
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Via First Class Mail 
Jordan Samuel 
2009 N. 14'h Street, Suite 510 
Arlington, VA 22201 
Counsel for Defendant Pulte Home Corp. 

Via First Class Mail 
Christopher E. Hassell 
James Allen 
GILBERG & KIERNAN 
1250 I Street, N. W., 6th Floor 
Washington, D.C. 20005 
Counsel/or Defendant CSS L.L.C. alk/a/ 

Coronado Stucco & Stone 



v. LawNo. 184719 

P AREX, INC., et fil:., 

Defendants. 

DEFENDANT PAREX, INC.'s 
DEMURRER TO PLAINTIFFS' AMENDED MOTION FOR JUDGMENT 

COMES NOW Defendant, Parex, Inc. ("Parex"), by and through counsel, and app_ears 

and submits the following Demurrer to Plaintiffs' Amended Motion for Judgment, and states as 

follows: 

1. Plaintiffs filed an Amended Motion for Judgment asserting four causes of action 

against Parex: 1) negligence per se (Count V); 2) fraud (Count VI); 3) constructive fraud (Count 

VII); 4) and violation of the Virginia Consumer Protection Act, Va. Code Ann.§ 59.l-200A 

(Count VIII). 

2. Plaintiffs' Amended Motion for Judgment arises out of the alleged defective 

construction of Plaintiffs' home, located at 3206 Wheatland Farms Drive, Oakton, Virginia ("the 

House"). See, Amended Motion for Judgment at~ 6. Specifically, Plaintiffs claim damages 

resulting from use of stucco cladding on their home and assert that Parex was the manufacturer 

of the stucco product that caused the alleged damage to the House. See, Amended Motion for 

Judgment at~, 9, 11, 15, and 20. 

3. Plaintiffs' claim for negligence per se in Count V should be dismissed. Plaintiffs 

1 
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fail to properly allege that Parex violated any legal duty owed to the Plaintiffs pursuant to the 

Virginia Uniform State Building Code ("VUSBC"). First, Plaintiffs are not the original owners 

of the home and fail to allege any agency relationship between Plaintiffs and the original owner, 

Mr. Boutcher, which would pennit a claim against Parex by Plaintiffs rather than Mr. Boutcher. 

See, Amended Motion for Judgment at ~ 7. Second, the VUSBC applies to "construction, 

alteration, repair, addition and removal of all structures," and not the manufacture of building 

materials.1 See. VUSBC § 102 .1. Third, Plaintiffs' reliance on USBC § 1701.1 et seq. as a basis 

for a negligence per se claim is misplaced, because any. duties arising under V~SBC § .1701.1 et 

seq. run to the building permit applicant or "owner" of the property, and not the manufacturer of 

building materials. See. VUSBC §§ 1705.1.1, 107.3. Fourth, the VUSBC does not require 

special testing and approval of Parex' s synthetic stucco product prior to its sale or use as a 

building material, because synthetic stucco is an "approved" exterior covering. See. VUSBC §§ 

1405.1, 1404.7 and 106.4. Fifth, Plaintiffs fail to provide any basis for finding that Parex's 

actual synthetic stucco product is not weather-resistant as required by VUSBC § 1403.3. Indeed, 

Plaintiffs' Amended Motion for Judgment admits that water penetration damage to their home 

occurred as the result of improper installation of sealants and flashing to the home, not through 

the stucco's lack of weather resistance. See. Amended Motion for Judgment at ~if 16, 25(b), (t), 

(g), G), and (n). 

4. Plaintiffs' claims for actual fraud and constructive fraud in Counts VI and VII are 

also lacking. Plaintiffs fail to allege their claims with specificity. Plaintiffs fail to allege that 

Plaintiffs saw any alleged advertising materials from Parex or that Plaintiffs relied upon the 

1 Indeed, the VUSBC is merely an administrative regulatory code, and does not provide a standard of care 
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alleged advertising materials in choosing the stucco cladding for their home. Indeed, Plaintiffs 

fail to allege any direct or indirect communications whatsoever between Parex and the Plaintiffs, 

alleging only that the builder, Pulte Home Corporation ("Pulte"), made certain representations to 

Plaintiffs concerning the stucco cladding used on their home.2 See, Amended Motion for 

Judgment at~~ 55-57. Moreover, as set forth above with regard to Plaintiffs' negligence per se 

claim, Plaintiffs fail to allege that any agency relationship existed between the Plaintiffs and the 

original owner, Mr. Boutcher, which would permit Plaintiffs to assume any of Mr. Boutcher 

rights concerning the house. Further, Parex had no duty of disclosure to Plaintiffs, be~ause Parex 

is a manufacturer that is not in direct communications or privity with Plaintiffs. As such, 

Plaintiffs claims lack both misrepresentation and reliance. Finally, under Virginia law, a claim 

for constructive fraud is essentially an action for negligent misrepresentation, which requires 

Plaintiffs to demonstrate Parex owed them a duty of care. Such duty is lacking absent privity of 

contract. 

5. Plaintiffs' claim for violation of Virginia's Consumer Protection Act should be 

dismissed. Under Virginia law, the Virginia Consumer Protection Act does not apply to 

consumer purchases of realty or to commercial transactions between a builder and a i;emote 

manufacture of component parts of a house. Moreover, as with the other misrepresentation-

based claims, Plaintiffs fail to plead the circumstances underlying the Consumer Protection Act 

claim with the requisite specificity. Plaintiffs further fail to allege that Plaintiffs saw any alleged 

advertising materials from Parex or that Plaintiffs relied upon the same in choosing the stucco 

appropriate for a negligence per se claim under Virginia law. 
2 Plaintiffs also fail to allege any agency relationship between Pulte and Parex, and thus any representations made 
by Pulte cannot be imputed to Parex. 
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cladding for their home. Indeed, Plaintiffs fail to allege that they communicated with Parex, 

directly or indirectly, concerning the perfonnance of Parex' s product, or that any agency 

relationship existed between Mr. Boutcher and Plaintiffs which would pennit Plaintiffs to 

assume any of Mr. Boutcher rights concerning the house. See, Amended Motion for Judgment at 

~17, 55-58. As such, Plaintiffs claims lack both misrepresentation and reliance. 

WHEREFORE, Defendant, Parex, Inc., respectfully requests that the Court enter an 

Order sustaining its Demurrer to Plaintiffs' Amended Motion for Judgment, dismissing with 

prejudice Plaintiffs' claims for negligence per se, actual and constructive fraud, and violation of 

the Virginia ~onsumer Protection Act, and such other relief as the Court deems proper. 

Respectfully submitted, 
RUSSELL & RUSSELL, P.C. 

,,.,...-.;"/)'I. By: v 

4 
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Timothy R. ughe 
Elizabeth A!. Dore, 
150 S. Washington Street 
Suite 101 
Falls Church, VA 22046 
(703) 241-1976 
Counsel for Defendant, 
Parex, Inc. 



CERTIFICATE OF SERVICE 
I hereby certify that a true and correct copy of the foregoing Demurrer to Plaintiffs' 

Amended Motion for Judgment was served, on this~ day of July, 2000 to the parties set forth 

below. 

Via First Class Mail 
David Hilton Wise 
THE WISE LAW FIRM, P.C. 
4021 University Drive, Suite 204 
Fairfax, VA 22030 
Counsel for Plaintifft 

Via First Class Mail 
Daniel K. Bryson 
LEWIS & ROBERTS, P.L.L.C. 
1305 Navaho Dr., Suite 400 
Raleigh, NC 27609 
Of Counsel for Plaintiffs 

Via First Class Mail 
Michael McManus 
DRINKER BIDDLE & REATH, LLP 
1500 K Street, N.W., Suite 1100 
Washington, D.C. 20005-1209 
Counsel for Pulte Home Corp. 
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Via First Class Mail 
Jordan Samuel 
2009 N. 14th Street, Suite 510 
Arlington, VA 22201 
Counsel for Defendant Pulte Home Corp. 

Via First Class Mail 
Christopher E. Hassell 
James Allen 
GILBERG & KIERNAN 
1250 I Street, N.W., 6th Floor 
Washington, D.C. 20005 
Counsel for Defendant CSS L.L.C. a/klal 
Coronado Stucco & Stone 



VIRGINIA: 

TIM L. PECKINPAUGH, et al., 

Plaintiffs, 

v. LawNo. 184719 

PAREX, INC., et al., 

Defendants. 

DEFENDANT PAREX, INC.'s 
SPECIAL PLEA OF THE STATUTE OF LIMITATIONS 

TO PLAINTIFFS' AMENDED MOTION FOR .nJDGMENT 

COMES NOW Defendant, Parex, Inc. ("Parex"), by and through counsel, and appears 

and submits the following Special Plea of the Statute of Limitations to Plaintiffs' Amended 

Motion for Judgment, and states as follows: 

1. Plaintiffs filed an Amended Motion for Judgment asserting four causes of action 

against Parex: 1) negligence per se (Count V); 2) fraud (Count VI); 3) constructive fraud (Count 

VII); 4) and violation of the Virginia Consumer Protection Act, Va. Code Ann.§ 59.l-200A 

(Count VIII). 

2. Plaintiffs' Amended Motion for Judgment arises out of the alleged defective 

construction of Plaintiffs' home, located at 3206 Wheatland Farms Drive, Oakton, Virginia ("the 

House"). See. Amended Motion for Judgment at ~ 6. Specifically, Plaintiffs claim damages 

resulting from use of stucco cladding on their home and assert that Parex was the manufacturer 

of the stucco product that caused the alleged damage to the House. See, Amended Motion for 

Judgment at~~ 9, 11, 15, and 20. 

3. Count V of Plaintiffs' Amended Motion for Judgment, negligence per se, is 

-70-



barred by the applicable statute of limitations. See, Va. Code Ann. 8.01-243. 

4. Count VIII of Plaintiffs' Amended Motion for Judgment, violation of the Virginia 

Consumer Protection Act, Va. Code Ann. § 59. l-200A, is barred by the applicable statute of 

limitations as provided by Va. Code Ann.§ 59.1-204.1. 1 

WHEREFORE, Defendant, Parex, Inc., respectfully requests that the Court enter an 

Order sustaining its Special Plea of the Statute of Limitations to Plaintiffs' Amended Motion for 

Judgment, dismissing with prejudice Plaintiffs' claims for negligence per se (Count V), violation 

of the Virginia Consumer Protection Act, Va. Code Ann.§ 59.l-200A (Count VIII), and such 

other relief as the Court deems proper. 

By: 

Respectfully submitted, 
RUSSELL & RUSSELL, P.C. 

Timothy R. Hu hes, V No. 3 
Elizabeth A. D re, VSB No. 44001 
150 S. Washington Street 
Suite 101 
Falls Church, VA 22046 
(703) 241-1976 
Counsel for Defendant, 
Parex, Inc. 

1 Parex reserves the right to assert additional special pleas of the statue of limitations for Plaintiffs' remaining counts 
until after Parex has had the opportunity to investigate these claims further through discovery. Parex anticipates 
additional such arguments after discovery. 
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CERTIFICATE OF SERVICE 
I hereby certify that a true and correct copy of the foregoing Defendant Parex, Inc.'s 

Special Plea of the Statute of Limitations to Plaintiffs' Amended Motion for Judgment was 

served, on this 1~ day of July, 2000 to the parties set forth below. 

Via First Class Mail 
David Hilton Wise 
THE WISE LAW FIRM, P .C. 
4021 University Drive, Suite 204 
Fairfax, VA 22030 
Counsel for Plaintiffs 

Via First Class Mail 
Daniel K. Bryson 
LEWIS & ROBERTS, P.L.L.C. 
1305 Navaho Dr., Suite 400 
Raleigh, NC 27609 
OfCounselfor Plaintiffs 

Via First Class Mail 
MichaelMcManus 
DRINKER BIDDLE & REATH, LLP 
1500 K Street, N.W., Suite 1100 
Washington, D.C. 20005-1209 
Counsel for Pulte Home Corp. 
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Via First Class Mail 
Jordan Samuel 
2009 N. 14'h Street, Suite 510 
Arlington, VA 22201 
Counsel for Defendant Pulte Home Corp. 

Via First Class Mail 
Christopher E. Hassell 
James Allen 
GILBERG & KIERNAN 
1250 I Street, N.W., 61

h Floor 
Washington, D.C. 20005 
Counsel for Defendant CSS L.L.C. a/kla/ 
Coronado Stucco & Stone 
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DO JUL 10 PH 3:23 
IN THE CIRCUIT COURT FOR FAIRFAX £P~1f'i T. rR£'( 

FAl~~ACXUIT COURT 
•YA 

TIMOTHY L. PECKINPAUGH, et at, ) 
) 
) 
) 
) 
) 
) 
) 
) 

Plain tiffs, 

v. 

PULTE HOME CORPORATION, et at, 

Defendants. 

D FENDANT PULTE HOME CORPORATION'S DEMURRER 
TO PLAINTIFFS' AMENDED MOTION FOR JUDGMENT 

•t:. 

COMES NOW Defendant Pulte Home Corporation ("PHC"), by and through 

counsel, and demurs to each count of Plaintiffs' Amended Motion for Judgment. In 

support thereof, PHC states as follows: 

1. Plaintiffs filed an Amended Motion for Judgment asserting six causes of 

action against PHC: Negligence Per Se (Count One), Breach of Express Warranty 

(Count Two), Breach of Implied Warranties (Count Three), Actual Fraud (Count Six), 

Constructive Fraud (Count Seven) and Violation of the Virginia Consumer Protection 

Act ("VCPA") (Count Eight). 

2. Plaintiffs' Amended Motion for Judgment arises out of the allegedly de-

fective construction of Plaintiffs' home. Specifically, Plaintiffs claim damages resulting 

from the use of stucco cladding manufactured by co-defendant Parex, Inc. ("Parex") on 

their home, and assert that PHC sold and, through- its subcontractors and co-

defendants CSS, L.L.C. ("CSS") and Coronado Corporation ("Coronado"), installed the 

stucco product. 
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3. In a Motion Craving Oyer that is also part of this pleading in response, 

PHC has requested that several documents referenced and relied upon in the 

Amended Motion· for Judgment be made a part of these pleadings; to wit, the purchase 

agreement between PHC and the original purchasers (the "Contract"), the limited 

warranty issued by PHC to Plaintiffs (the "Pulte Protection Plan", or the "PPP War-

ranty"), the one-year builder warranty and the documents purportedly relied upon by 

Plaintiffs in support of their counts alleging Actual Fraud, Constructive Fraud, and 

violation of the VCPA. Portions of th.is Demurrer are predicated upon those docu-

ments expressly relied upon by Plaintiffs being made a part of thes~ pleadings, whe-.. 
ther by virtue of the Motion Craving Oyer, by virtue of Plaintiffs' express reference to 

same in their Amended Motion for Judgment, or, in the case of the PPP Warranty, by 

virtue of Plaintiffs' admission of the genuineness of that document pursuant to the 

new matter plead herein under to Rule 3: 12. 

4. Count One of Plaintiffs' Amended Motion for Judgment fails to state a 

claim for Negligence Per Se. This claim has been specifically and properly waived in 

the Contract and PPP Warranty, is barred by the econontjc loss rule, is unavailable in 

that PHC owed Plaintiffs no underlying common law duty, and constitutes an im-

proper attempt to convert a contract claim into a tort claim. Additionally, n<?· code pro-

vision is referenced for most of PHC's alleged "violations," which is required in that 

mere private rules and precatory standards cannot support a negligence per se claim. 

Finally, the code provisions actually mentioned do not say what Plaintiffs claim, and 

cannot form the basis of a negligence per se claim in any event in that they are merely 

general prescriptions that do not enhance a common law duty of care, and are not 

designed to prevent the type of harm allegedly suffered by Plaintiffs. 

,, 
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5. Count Two of Plaintiffs' A.mended Motion for Judgment fails to state a 

claim for Breach of Express Warranty. ·A review of the plain terms of the PPP War-

ranty reveals that its conditions precedent have not been met, and further reveal that 

the provisions relied upon have expired and are otherwise inapplicable to the damage 

alleged. 

6. Count Three of Plaintiffs' Amended Motion for Judgment fails to state a 

claim for Breach of Implied Warranties. The only potentially available implied war-

ranties are those set forth in Va. Code Ann.§ 55-70.1, which have been validly waived 

in the Contract and PPP Warranty. 

7. Count Six of Plaintiffs' Amended Motion for Judgment fails to state a 

claim for Actual Fraud. Plaintiffs have failed to allege all elements of this claim with 

the requisite particularity. Further, many or all of PHC's alleged statements are, on 

their face, true, non-misleading, and/or mere statements of opinion and/or puffery 

that cannot form the basis of a fraud count. This claim has also been specifically and 

properly waived in the Contract and PPP Warranty, and is further barred as an im-

proper effort to convert a contract claim into a tort cla..iII?-. Finally, because Plaintiffs 

did not purchase the subject home from PHC, there can be no duty, intent to deceive, 

reliance or proximate cause as a matter of law. 

8. Count Seven of Plaintiffs' Am.ended Motion for Judgment fails to state a 

claim for Constructive Fraud. Plaintiffs have failed to allege all elements of this claim 

with the requisite particularity. Further, many or. all of PHC's alleged statements are, 

on their face, true, non-misleading, and/ or mere statements of opinion and/ or puffery 

that cannot form the basis of a fraud count. This claim has also been specifically and 

properly waived in the Contract and PPP Warranty, is barred by the economic loss 

rule, and is further barred as an improper effort to convert a contract claim into a tort 

~ 
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claim. Finally, because Plaintiffs did. not purchase the subject home from PHC, there 

can be no duty, intent to deceive, reliance or proximate cause as a matter of law. 

9. Count Eight of Plaintiffs' Amended Motion for Judgment fails to state a 

claim for violation of the VCPA. Plaintiffs have failed to allege all elements of this 

claim with the requisite particularity, especially with regard to Plaintiffs' failure to dis-

tinguish between PHC, Parex, Coronado and CSS, and specifically as pertains to Plain-

tiffs' reliance on PHC's allegedly misleading statements and the causal connection to 

Plaintiffs' purported damages. Finally, because Plaintiffs did not purchase the subject 

home from PHC, there can be no cause of action under the VCPA as a matter of law. 

10. Finally, PHC demurs to the ad damnum clauses of the Amended Motion 

for Judgment. PHC's liability, if any, is limited to the terms of the PPP Warranty, 

which in tum limits PHC's liability to repair or replacement. Further, Plaintiffs have 

failed to adequately plead facts sufficient to merit an award of punitive damages. 

WHEREFORE, your Defendant, Pulte Home Corporation, asks this Honorable 

Court to enter an Order sustaining its Demurrer, dismissing each and every count 

broug~t against it with prejudice, and such other relief as the Court deems just and 

proper. 

FENDANT PULTE HOME CORPORATION'S PLEAS 
IN BAR TO PLAINTIFFS' MOTION FOR JUDGMENT 

COMES NOW Defendant Pulte Home Corporation ("PHC"), by and thro 

counsel, and asserts these pleas in bar to each count of Plaintiffs' Amended Motior. 

Judgment. In support thereof, PHC states as follows: 

1. Plaintiffs filed an Amended Motion for Judgment asserting six causes of 

action against PHC: Negligence Per Se (Count One), Breach of Express Warranty 

(Count Two), Breach of Implied Warranties (Count Three), Actual Fraud (Count Six), 

4 
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Constructive Fraud (Count Seven) and Violation of the Virginia Consumer Protection 

Act ("VCPA") (Count Eight). 

2. Plaintiffs' Amended Motion for Judgment arises out of the allegedly 

defective construction of Plaintiffs' home. Specifically, Plaintiffs claim damages result-

ing from the use of stucco cladding manufactured by co-defendant Parex, Inc. ("Parex") 

on their home, and assert that PHC sold and, through its subcontractors and co-

defendants CSS, L.L.C. ("CSS") and Coronado Corporation ("Coronado"), installed the 

stucco product. 

3. Count One of Plaintiffs' Amended Motion for Judgment, alleging Negli-

gence Per Se, is barred by the applicable two-year statute of limitations. 

4. Count Two of Plaintiffs' Amended Motion for Judgment, alleging Breach 

of Express Warranty, is barred by the fact that Plaintiffs failed to satisfy all mandatory 

conditions precedent to recovery under the PPP Warranty attached as Exhibit A. Fur-

ther, any claim based upon the alleged remaining portion of a one-year builder war-

ranty are barred for failure to make a claim within one year from conveyance of title. 

5. Count Three of Plaintiffs' Amended Motion ~or Judgment, alleging Breach 

of Implied Warranties, is barred by the fact that Plaintiffs failed to provide notice of 

breach within one year of the date of transfer of record title or Plaintiffs' taking posses-

sion, whichever occurred first. Count Three is additionally barred by the applicable 

two-year statute of limitations. 

6. Count Six of Plaintiffs' Amended Motion for Judgment, alleging Actual 

Fraud, is barred by the applicable two-year statute of limitations. Count Six is addi-

tionally barred by the fact that Plaintiffs made an independent inquiry and inspection 

concerning the EIFS synthetic stucco prior to purchase of the home. Finally, Count 

::; 
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Six is barred by the fact that any statements made by PHC to Plaintiffs occurred sub-

sequent to the Plaintiffs' purchase of the home. 

7. Count Seven of Plaintiffs' Amended Motion for Judgment, alleging Con-

structive Fraud, is barred by the applicable two-year statute of limitations. Count 

Seven is additionally barred by the fact that Plaintiffs made an independent inquiry 

and inspection concerning the EIFS synthetic stucco prior to purchase of the home. 

Finally, Count Seven is barred by the fact that any statements made by PHC to Plain-

tiffs occurred subsequent to the Plaintiffs' purchase of the home. 

8. . Count Eight of Plaintiffs' Am.ended Motion for Judgment, alleging viola-

tion of the VCPA, is barred by the applicable two-year statute of limitations. 

WHEREFORE, your Defendant, Pulte Home Corporation, asks this Honorable 

Court to enter an Order sustaining its Pleas in Bar, dismissing each and every c 

brought against it with prejudice, and such other relief as the Court deems just 

proper. 

~ENDANT PULTE HOME CORPORATION'S MOTION CRAVING OYER 

·COMES NOW Defendant Pulte Home Corporation ("PHC"), by and thrc 

counsel, and in support of-its. Motion Craving Oyer states as follows: 

1. Plaintiffs filed an Amended Motion for Judgment asserting six causes of 

action against PHC: Negligence Per Se (Count One), Breach of Express Warranty 

(Count Two), Breach of Implied Warranties (Count Three), Actual Fraud (Count Six), 

Constructive Fraud (Count Seven), Violation of the Virginia Consumer Protection Act 

("VCPA") (Count Eight). 

2. Plaintiffs' Amended Motion for Judgment arises out of the allegedly 

defective construction of Plaintiffs' home. Specifically, Plaintiffs claim damages result-

n 
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ing from the use of stucco cladding manufactured by co-defendant Parex, Inc. ("Parex") 

on their home, and assert that PHC sold and, through its subcontractors and co-

defendants CSS, L.L.C. ("CSS") and Coronado Corporation ("Coronado"), installed the 

stucco product. 

3. In Count Two of Plaintiffs' Amended Motion for Judgment, Plaintiffs al-

lege that PHC provided them with an express written warranty, and that the terms of 

this express written warranty serve as the basis of a Breach of Express Warranty 

claim. However, Plaintiffs do not attach any written warranty to their Amended Mo-

tion for Judgment. 

4. Plaintiffs allege that the original purchasers of the home entered into a 

contractual purchase agreement with PHC, and rely on the representations made by 

PHC in connection with that sales contract. However, Plaintiffs do not attach any con-

tract to their Am.ended Motion for Judgment. 

5. In Counts Six, Seven and Eight of Plaintiffs' Amended Motion for Judg-

ment, Plaintiffs allege that they reviewed certain documents allegedly containing false 

or misleading information, and that they relied on said c!ocuments to their detriment. 

Plaintiffs further alleged that the terms of these documents serve as the partial or 
~ . ~· 

entire basis of their ciaims for Actual Fraud, Constructive Fraud, and-violation of the 

VCPA. However, Plaintiffs do not attach any of the aforesaid documents to their 

Amended Motion for Judgment. 

6. As a result of Plaintiffs' reliance on the written warranty, the sales con-

tract, and the allegedly false or misleading documents to support their claims as set 

forth above, PHC is entitled to review and rely upon these same documents in its de-

fense of these claims, as set forth in the accompanying Demurrer and Pleas in Bar. 

7 
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7. PHC believes that several issues underlying these claims and the alle-

gations in Plaintiffs' Amended Motion for Judgment may be resolved upon review of 

the aforementioned documents. PHC further believes that the contents of these docu-

men ts will enable the Court to resolve these claims by dispositive motion and/ or 

pleading, as set forth in the accompanying Demurrer and Pleas in Bar. 

8. Accordingly, good cause having been shown, PHC craves oyer of the writ-

ten warranty, sales contract, the alleged false and/or misleading documents published 

by PHC, as set forth in Plaintiffs' Amended Motion for Judgment. 

WHEREFORE, your Defendant, Pulte Home Corporation, respectfully requests 

that the Court enter an Order granting its Motion Craving Oyer; requiring Plaintiffs to 

present copies of the written warranty, sales contract, the alleged false and/or mis-

leading documents published by PHC, as set forth in Plaintiffs' Amended Motion for 

Judgment, and to attach such documents to a pleading filed with the Court and mak-

ing same a part of the record herein; and such other relief as the Court deems just 

and proper. 

DEFENDANT PULTE HOME CORPORATION'S 
NEW MATTER TO WHICH A REPLY IS REQUESTED 

PURSUANT TO RULE 3:12 OF THE VIRGINIA RULES 

COMES NOW Defendant Pulte Home Corporation ("PHC"), by and through 

counsel, pursuant to Rule 3: 12 of the Rules of the Virginia Supreme Court, and sets 

forth the following new matter in connection with the Demurrer, Pleas in Bar and 

Motion Craving Oyer herein, and hereby requests a reply within twenty-one (21) days 

admitting or denying such new matter. 

R 
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1. The document attached hereto as Exhibit A is a true and genuine copy of 

the express warranty between PHC and Plaintiffs that is referenced in the Amended 

Motion for Judgment. 

2. Plaintiffs did not make an implied warranty claim within one year of the 

date of tr an sf er of record title of their home. 

3. Plaintiffs did not fully comply with the Dispute Settlement procedures set 

forth in Section II.D of the document attached as Exhibit A. 

4. Plaintiffs did not make an express warranty claim within one year and 

thirty days of the date of transfer of record title of their home. 

By: __ p..----=----~~=-----~ 
Michael J. cManus (#15521) 
Jeffrey J. Lopez 
Brian A. Coleman (#41352) 
DRlNKER BIDDLE & REATH LLP 
1500 K Street, N.W., Suite 1100 
Washington, D.C. 20005-1209 
Telephone: 202/842-8800 
Telecopier: 202/842-8465 

Jordan M. Samuel (#24185) 
2009 North 14th Street, Suite 510 
Arlington, VA 22201 
Telephone: 703/522-1125 
Telecopier: 703 I 522-1124 

Dated: July 10, 2000 

Respectfully submitted, 

PULTE HOME CORPORATION 

Q 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 10th day of July, 2000, a copy of Defendant Pulte 

Home Corporation's Demurrer, Pleas in Bar, Motion Craving Oyer, and New Matters, 

with attached Exhibits A and B, was served, via first-class mail, postage prepaid, on: 

David H. Wise, Esq. 
Kavita S. Knowles, Esq. 
FULLERTON & WISE 
4021 University Drive, Suite 204 
Fairfax, VA 22030 
Counsel for Plaintiffs 

Daniel K. Bryson, Esq. 
LEWIS & ROBERTS, P.L.L.C. 
1305 Navaho Drive, Suite 400 
Raleigh, NC 27609 
Counsel for Plaintiffs 

Timothy R. Hughes, Esq. 
RUSSELL & RUSSELL 
150 South Washington Street 
Suite 101 
Falls Church, VA 22046 
Counsel for Parex, Inc. 

Christopher E. Hassell, Esq. 
James A. Allen, Esq. 

- GILBERG & KIERNAN 
1250 Eye Street, N.W., 6th Floor 
Washington, D.C. 20005 
Counsel for CSS, L.L. C. 

Ralph D. Rinaldi, Esquire 
Cowles, Rinaldi, Judkins & Korjus, Ltd. 
Suite 204, Courthouse Square 
Fairfax, VA 22030 
Coordinating Counsel for Third-Party Defendants 

Brian A. Coleman 
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THE PULTE PROTECTION PLA.l'l 

I. INTRODUCTION 

This introduction provides ~ gcner:il overview of the coverages in the Pulte Protection Plan 
which consiscs of the limited Warr::utty. the Pcrfonnance Stmdm'ds '1nd your Home C~ Guide. 
The specific details. limimtions &Uld conditions of the Pulte Protection Plan m-e described in the 
Limited Wciminty which is provided to you in chis book. In general the Pulte Protection Plan is ~ 
commitment that materi:ils :ind workmanship~ waminted for one ye~ from the time of closing. 
The h~ting, .Ur conditioning. clecaic:il ~d plumbing systems :ire w~ted for two yc:u-s from 
closing. Defects in materfals and workmanship in the stroc:tU.r.ll elcmencs of the home are war­
ranted for ten ye:Il'S from closing. 

Some appliances. equipment and other components included in the home m-e not warr.inted by 
Pulte but :ire covered by separate warranties provided by the manufacturer or supplier. These 
warranties &ll'C assigned to you by Pulte at the time of closing. In the event that a claim is made 
under one of these W4l1Ta!lties without response. Pulte will :issist the home buyer in attempting to 
resolve the problem with the m~ufacturer or supplier. 

THE SPm.IT OF THE WARRA.i.'lTY - Our W'1I"ranty commitment is easy to understand :ind 
based upon COMMON SENSE. We believe you have a right to expect a cle~n home which is 
complete and free of defects tlt the time of closing. Things should work. If there ~e p.roblems 
because of defects in materials and workmanship. as outlined above and described in more det&iil 
later. Pulte will arrange for their repair or replacement. If a problem results from actions by 
occupants of the home or others or from ordinary wem- and tem-. Pulte is not responsible for the 
resulting repair or replacement. 

THE RIGHTS OF YOUR HOL\-IE - We view your wurancy in terms of what you. the buyer. 
have a right to expect. We view the issue of preventative maintenance in terms of what your 
home has a right to expect from you. No materials used in the constructi~.n of your home will 
la.st forever. Most will last for a long time. if properly maintilined. It is our desire to help you 
understand how to prolong the life of your home through regular maintenance that is appropriate 
for the types of materials used in your home. · 

The following page describes in general terms. WHAT YOU HAVE A RIGHT TO EXPECT 
FROM PULTE and WHAT YOUR HOME HAS A RIGIITTO EXPECT FROM YOU. 
Following that is the LIMITED WARRA.NTY. WARRANTY EXCLUSIONS. LIMITATION OF 
LIABILITY. DlSPtiTE SETILEMENT. REQtJESTING WARRANTY SERVICE .. DETAILED 
WARRANTY INFORMATION and help£ul information on ways to kc~p your home in good 
condition. 
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YOUR RIGHTS Al'ID THE RIGHTS OF YO\JR HOIVIE 

This section discusses in general .. l;iyman's terms what you c:in e:tpect from Pulte in the construe· 
tion of your home :ind wh&it your home should expect from you in ongoing m:iinten:ince :md c~rc. 
The Pulte .. Home c~ Guide ... will provide you with most of the inf onnation you need to provide 
your home with the ilppropriatc level of prevcn~ve mainten:ince .. 

YOU HAVE A RIGHT 
TO E..'n'ECT FROM PULTE 

1. SOIL DRAINAGE 

Your home has been placed on good be:ui.ng soil.. It 
was engineered to withstand the settlement that will 
occur.. It should not settle in such a way as to create 

structural problems during the wammty period .. 

2. CONCRETE SURFACES 

The concrete sutfac"es in your home shall fulfill the 
functions for which they were intended without 
excessive settlemen4 cracking or secondary damage, 
such as le:tldng. Since concrete is likely to crack. 
stan<furds are defined in a later section. 

3. STRUCTURAL INTEGRITY 

Your home was constructed plumb, level and square. 
Since homes are ·constructed by human beings. using 
a variety of materials, small tolerances are normal. 

Wbat we consider unacceptable tolerances are 
defined in the ~et.ailed wm-r:inty section which fol­
lows. 

4. INTRUSION OF THE ELEMEL'f'fS 

Your home should not le.ik. Exceptions might occur 
such as when a driving rain forces water into vents, 
windows or under doors. U ndcr nonnal circum­
stances. your home should protect you from the intru­
sion of the clements. 

YOUR HOLVIE HAS A RIGHT 
TO E..-n'ECT FROM YOU 

Your home and toe were designed with a particular 
drainage pattern which should cmi-y rainw::uer away 
from the found~tioo. Water should not be directed to 
the cdg~ o_f the foundation .. either in the fonn of lot 
drainage or the watering of flowers. 

Concrete surfaces should be free of scil ts 
(for ic:) il!ld excessive weight such as a moving vein. 
Yard draim1ge should be maintained to divert water 
away from concrete surfaces. if possible. to elimin~te 
the chance it will undermine the surface and erode 
the bearing soil. 

Structural alterations to the home must be performed 

by professionals who understmld the load bearing 
requirements of the change. The reason that loc:il 
municipalities require pc:_rmits for building alterations 
is to make sure that the structural integrity of the 
home is mmnt:tlned .. 

In many cases. the seal '1I'ound door:s and windows is 
caulk. This material will require annu:il inspection 
and '1!1Y neccss:iry replacement after one to two 
ye:irs. Water from yard and lawn watering devices 
should not come in cont:ict with the structure. 

~ 
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YO UR RIGHTS Al'ID THE RIGHTS OF YOuR HOlYIE 
CCondmxdl 

YOU HAVE A RIGHT 
TO EXPECT FROM PULTE 

S. MECHANICAL SYSTEi\'fS 

Those systems installed in your home to provide 

power. water. trc:itcd air. ventilation and waste dis­
posru shrul work. 

6. FINISHED SURFACES 

Finished surfaces shall maintain uniform or charac­
teristic '1ppc~c~ for a ~onable period of time. 
Cracks or surface deterioration shall be repaired as 

provided in the Limited Warranty 

7. CARE & MAINTENAJ.'lCE 

Although things wear out. components in your home 

should last a reasonable length of time (assuming you 

give them appropriate Ql'C and maintenance). This 

-time will vary with geographical regions, with the 

types of materials involved and usage. As time goes 
on., adjustments will be required. · 

8. COMMON ELEMENTS 

If your new home is part of a multi-family develop­

ment. the common elements should be in the SClllle 

clc:in and completed condition as your unit This 
includes entries. common hallways and common util­

ity and service :irez. 
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YOUR HOt'tlE HAS A RIGHT 
TO E."'G'ECT FROM YOU 

Since the mcchanic:il systems of your home wen: 

designed for normal usage. placing unrc::isonabte 

demands upon them will present problems. Plugging 

several clectric:il devices into one circuit m:iy c:iuse 

it to overload. Loading materials into a drain may 
cause it to clog. Undue weight should not be placed 
upon pipes or shower he:ids bcc:iuse they c:in bre:ik. 
Some devices must be cle:incd periodic:tlly (e.g ... fur­
nace filters) so that they c:i.n do what they were 
designed to do. 

Wood requires cle:ining and se:iling to prevent prob· 

lems of water penetration and continual exposure to 

the elements. Painted or se:lled surfaces must be 
cleaned and refinished according to the requirementS 

of your geographic area. If this is not done. the sur· 

face will deteriorate. 

Instructions for cire and maintenance are included 

with many components of your home. including fin­

ished flooring •. -appliances and air h~dling cquip­

meoL Following these instructions will extend the 

life of these components .. 

The common arcns require the same c:irc and maintc­
n~c:: ~ your home. Although your homeowner or 

condo ilSSocfation is responsible for maintenance, :i.11 

residcntS should suivc to keep these :ue:is clc:in lllld 

usable .. 
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II. THE LTh'IITED WARRANTY 
THIS LIMITED WARRANTY INCLUDES PROCEDURES FOR INFORlvlAL SETTLEMENT 
OF DISPUTES .. SUCH AS ARBITRATION .. WHICH wtLL BE BINDCNG ON YOU AND 
PULTE IF PERMITTED BY STATE LAW: ADDmONAL INFORMATION MAY BE 
RECEIVED BY CALLING PULTE HOME CORPORATION AT (313)644-7300 OR THE 
CLAIMS ADMil:'flSTRATOR AT (717)561-W80. YOU SHOULD READ nus WARRANTY 
IN rrs ENTIRETY. INCLUDING THE ADOEl'IDA ATTHE END OF THIS WARRANTY 
BOOKLET. IN ORDER TO UNDERSTAND THE PROTECTION IT PROVIDES. EXCLU· 
SIONS THAT APPLY. AL'ID TiiE PERFOR!vfANCE ST~ARDS WHICH DETER.MINE 
COVERAGE IN EACH CASE. 

A. THE Lil\'IlTED WARRANTY 

Pulte' s Limited Warranty Commitment relates only to Covered Defects which m-e de fined ~ 
defects in ma.terfal and workmanship that are either part of the structure or ~c elements of the 
home as supplied by Pulte at the date of closing. This is nonm insurance policy nor a mainte­
nance agreement. but a definition of what the owners have a right to exp~ct in terms of w~­
rantieS. 

Pulte has purchased Insurance coverage from Western Pacific Mutual Insurance Company, a Risk 
Retention. Group ( .. Insurer") to benefit Y<?U if Pulte does not perform its obligations conmincd in 
this Limited Wamncy. 

:This Limited Wmranty is provided to the original purchaser of the home and to all subsequent 
owners who take: tide within the warr:mty periods identified below and use the home for their 
residence only. 

<;>ne Year Coverage· Pulte warrants the home and all clements not otherwise expressly limited 
in this w;irranty to be fre~ of defects in materials .and worlan~ship of the origim:i.l construction. 
as ~efincd in th~ Performance Standards. for a period of one ye:u: after the closing date. 

Two Year Coverage • Pulte warrants the workability, as ~cfined in the Performance Standards, 
of the plumbing, electrical. heating, ventilating, ait conditioning and other mechanical systems 
for a period of two years after the closing date. 

Ten Year Coverage .. Pulte wan-ants the Strucntral Elements of the home for a period of ten 
years after the original closing date to be free from defects in materials and workmanship if the 
defects diminish the nbility of those Structural Elements to perform their load bc~ng functions 
as defined in the Performance Stand:irds., rendering the home unsafe or uninhabit:tble. Structural 
Elements nre defined as footings., be:uing walls., beams, girders, trusses., rafters, bearing columns., 
lintels, posts., stroctural fasteners, subfloors and roof sheathing. 

If ~ def cct occurs in an item covered by this Limited W'Jrolnty, Pulte will repair or replace it to 
meet or exceed the Performanc: Stlndards. In the c::ise of defects in Structural Elements. Pulte 
will repair or replace such Structural Elements to restore their load be:i.ring functions. as · 
designed. and mttke such other repairs as :ire necessary to return the home to safe living condi· 
tions ~nd habitability. 
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Pulte assigns to the homeowners warr:mtics for particufo.r appliances and equipment furnished by 

the manufacturer to Pulte. Pulte provides no wnmnty on those items. If it is necessary to 
request w41Ir.Ulty service in such a c~e. the homeowner must make a request directly to the mc:m; 
ufacturer. In the unlikely event that the manufacturer is not responsive to the request. Pulte will 
assist the homeowner in ~ttempting to obtain the necessary repairs or replacements from the 

manufacturer. 

The benefits included in this Limited Waaancy uc only available when service is requested . 
according to the procedures established by your loc:il Pulte te:irn nnd included in your wamincy 

materials. In addition. your failure to re:isonably provide access to the home during normal 
working hours for making repairs will relieve Pulte from its obligations under this warranty. 
Pulte's aggregate tottl liabilicy shall not e:cceed the original contract price of the home. 

Pulte reserves the right to use its judgment in detennining the most appropriate method of repair­
ing warranty defects. Pulte's offer to resolve an issue for which it bears no res"ponsibilicy under 
this Limited Wamincy docs not cre:ite the responsibility to provide the resolution in another situa­
tion for which it be:irs no responsibility. Actions tiken to cure defects will not extend the periods 
of coverage specified in this Limited Wammty. 

Pulte cannot guar::mtee, nor does it warrant. e:cact color matches in situations where materials are 

replaced or areas are repainted or original materials nre discontinued. 

B. EXCLUSIONS 

This Limited Warranty excludes any loss or damage which is not a Covered Defect. including: 

1. Loss of or damage to any Real Property which is not part of the home covered by this Limited 
Warranty and which is not included in the original purchase price of the home as stated in the 
closing documents. 

2. Any damage, to the e:ctent it is made worse by: 

a. Negligence, improper maintenance. or intentional or improper operation by anyone other 
than Pulte, its agents. or subcontractors. 

b. Failure by you or anyone other than Pulte. ics agents or subcontlilctors to comply with the 
warranty requirements of manufacturers of appliances, fixtures and equipment. 

c. Failure by you to give timely notice to Pulte of any defects. 

d. Changes in the grading of the ground by anyone other than Pulte, its employees, agents or 
subcontractors. 

e. Changes, alterations or additions made to the home by anyone other than Pulte, after the 
Limited Warranty commencement date. 

f. Dampness or condensation due to your failure to maintain adequate ventilation. 

3. Loss or damage which the homeowner has not taken timely action to minimize. 

4. Any defect c:i.used by, or resulting from materials or work supplied by someone other than 
Pulte~ its agents or subcontractors. 

5. Normal we:i.r and tear or normal deterioration. 

6. Loss or damcige, not otherwise excluded under this Limited W~nty, which docs not 
constitute a defect in the construction of the home by Pulte. its agents or subcontractors. 

~ 
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F. INSURER'S RESPONSIBILITY 

In the event Pulte is um1blc to meet its oblig:itions under this Limited W01rr:inty :ind :i w;ur:intv 

·claim must be resolved by the (nsurcr. d!c following conditions shall apply: .. 

1. Th~ dccisi.on of whether to repair or replace :i defective item. or pay you the r~onable cost of 
doing so. IS the Ins~r·s. 

2. The tow liability of the Insurer under this warninty is limited to and shall not exceed the lesser 
of the following: 

a. the contract price of the home: 

b. the rc:isonable cost of th.it part of the home damaged for like construction and use on 
the same premises: 

c. the necessary amount to repair or replace the portion of the building rendered uninhabitable 
by a major structural defect less all amountS paid by or on behalf of the Insurer under this 
Limited Warrancy. 

3. A deducnl>le shall be paid by the homeowner prior to repair or replacement by the Insurer 
according to the following schedule: 

Ye.ir One -·-···························No deductible; 

~e:ir Two ········-····················.S250 deductible for all claims submitted in ye'JI two: 
Ye~ 1bre: through Ten .••.•. .S250 deductible for each claim submitted in ye~ three 

through ten. 

In the c.ise of the common elements of a condominium. the deductible shall be S250 per unit 
affected by the common element defect or S5,000, whichever is less. No deductible applies 
for wn.mnty service performed by Pul~. 

4. Actions taken to cure defects will not extend the periods of coverage specified in this wammcy. 

S. When the Insurer finishes repairing or replacing a claim under this Limited Warranty. the 
homeowner must execute a full and unconditional rele:i.se of all the Insurer"s obligations with 
respect to the claim. The Insurer shall be subrogatcd to all the homcowner's rights of recovery 
:igainst ~y person or entity and the homeowner agrees to execute md deliver any and :ill 
instruments or papers and to take other actions necessary to secure such rights. including but 
not limited to assignment of the proceeds of any other insurance or warranties to the Insurer. 
~e homeowner shall do nothing to prejudice such rights of subrogation. 

6. The Insurer provides warranty coverage in excess of coverage provided under other warranties 
or insurance. whether collectible or not. 

7. Any claim involving a common clement in a condominium· must be made by an authorized 
_representative of the condominium association. However9 in a case where the authorized 
representative of the association refuses to submit a clai~ each homeowner may submit a 
claim on their own behalf as outlined in Paragraph 3 above. 

8. If the Insurer decides to pay the reasonable costs of repairing il claim. the payment shall be 
made to or on behalf of the homeowner ~d any mortgagee or their successors. as c:ich interest 
may :ippc::ir, provided the Insurer shall not have any obligcition to mmce payment jointly to the · 
homeowner and mong:igee where the mortgagee has not notified the Insurer in writing of its 
security interest in the home prior to such payment. Any mortg.igee shall be completely 
bound by ~y concilfation or arbitration relating to a claim between the homeowner and the 
Insu~c · 

(;;) 
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Pulte assigns to the homeowners warr.mtics for particufar appliances and cttuipment tumishcd by 
the manufacturer to Pulte. Pulte provides no W4l1T'311ty on those items. If it is nccess4U}' to 
rcciuest WClffilllty service in such i1 c~e. the homeowner must make a request directly to the mmi.:' 
ufcicturer. In the unlikely event that the manufacrurcr is not responsive to the request. Pulte will 
assist the homeowner in attempting to obtain the necessary repairs or replacements rrom the 

manufacturer. 

The benefits included in this Limited Warranty :ire only available when service is requested . 
according to the procedures established by your loc:il Pulte temn nnd included in your wru-ranty 
materials. In ;iddition. your failure to re~onably provide access to the home during normal 
working hours for making repairs will relieve Pulte from its obligations under this wamuuy. 
Pulte's aggregate totil liability shall not exceed the original contract price of the home. 

Pulte reserves the right to use its judgment in determining the most appropriate method of repair­
ing warranty defects. Pulte's offer to resolve an issue for which it bears no re5ponsibilicy under 
this Limited Warranty does not cre:itc the responsibility to provide the resolution in another situa­
tion [or which it be:irs no responsibility. Acdons tiken to cure defects will not extend the periods 
of' coverage specified in this Limited Waml.Ilty. 

Pulte cannot guCU4lntee, nor does it warrant, exact color matches in situations where materials are 
replaced o"r are:is are repainted or original materials are discontinued. 

B. EXCLUSIONS 

This Limited Warranty excludes any loss or damage which is not a Covered Defect. including: 

1. Loss of or damage to any Real Property which is not part of the home covered by this Limited 
Warr.incy and which is not included in the original purchase price of the home as stated in the 
closing documents. 

2. Any damage, to the extent it is made worse by: 

a.. Negligence, improper maintenance. or intentional or improper operation by anyone other 
than Pulte, its agents. or subcontractors. 

b. Failure by you or anyone other than Pulte. its agents or subcontractors to comply with the 
warranty requirements of manufacturers of appliances, fixtures and equipment. 

c. Fmlure by you to give timely notice to Pulte of any defects. 

d. Changes in the grading of the ground by anyone other than Pulte, its employees, agents or 
subcontractors. 

e. Changes, alterations or additions made to the home by anyone other than Pulte, after the 
Limited Warr.mcy conuncncement date. 

f. Dampness or condensation due to your failure to mainwn adequate ventilation. 

3. Loss or damage which the homeowner has not taken timely action to minimize. 

4. Any defect caused by. or resulting from materials or work supplied by someone other than 
Pulte., its agents or subcontractors. 

S. Normal we:ir and tear or normal deterioration. 
6. Loss or damage. not otherwise excluded under this Limited Wcirr:incy, which does not 

constitute a defect in the construction of the home by Pulte. its agents or subcontractors. 

~ 
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· • 7. Los~ or dam:ige c:iuse_:_ oy or resulting from :iccidcnr.s. riotS :ind ch .. commotion. theft. 
v'1ndalism. fire. explosion. power surges or failures.. smoke. water csc~pe. falling objectS .. 
aircraft. vehicles. :icts or God. lightning .. windstorm. h:iil. mud slide. e:irthqu:ike :ind volc:inic 
eruption. • 

8. Loss or damage ouscd directly or indirectly by flood. wind driven wciter. surface water. 
waves. dcm! waves. overflow of a body of W'1ter. or spray from any of these (whether or not 
driven by wind). water which backs up from scwc:is or drains. changes in the water t&ible 
which were not rc::i.som1blv forcs~blc at the time of construction. or water below the surface 
of the ground (including ~ater which c.'t~ pressure on or seeps or leili through a building. 
sidewalk. driveway. found:ition. swimming pool or other structure). wetlands. springs or 
aquifers. 

9. Loss or dam~ge ouscd by soil movement. including subsidence. expansion or l~teral 
movement of the soil (excluding flood and e:irthqmkc) which is covered by any other 
insurance or for which compen541.tion is granted by m.tc legislation. 

10. Loss or damage to the home. persons or property directly or indirectly c:iused by insects. 
birds, vennin. rodents or other wild or domestic animals. 

11. Loss or damage resulting from use of the home for non-residential purposes. 

12. Any condition which does not result in acrual physic:ll damage to the home. including but not 
limited to, uninhabit:ibility or health risk due to the presence or consequence of unacceptable 
levels of radon gas. formaldehyde or other pollutmts :ind cont:llllim:mtS: or the presence of 
hnz:irdous or toxic on-site materials. 

13. Bodily injury or damage to personal property. 

14. Loss or damage caused by or resulting from abnonruil loading of structural elements by you 
which exceeds design loads as mandated by codes. 

15. Consequential damages. 

C. LilVllTATION OF LIABILITY 

IT IS UNDERSTOOD AND AGREED THAT PULTE'S LIABILITY UNDER THIS WARRAN­
TY WHETHER IN CONTRACT, IN TORT. IN NEGUGENCE OR OTiiERWISE .. rs LilvtIT­
ED TO THE REMEDY PROVIDED IN THIS LIMITED WARRANIY. PULTE·s OBLIGA­
TIONS UNDER nns LIMITED WARR.At'ITY AND UNDER :nm PURCHASE AGREE­
MENI' ARE LIMITED TO REPAIR AND REPLACEMENT. UNDER NO CIRCUMSTANCES 
SHALL PULTE BE LIABLE FOR AJ.'fY SPECIAL. INDIRECT OR CONSEQUENTIAL DMi­
AGES, INCLUDCNG WITHOtrr LrMITATION AJ'f'l DAMAGES BASED ON A CLAIMED 
DECREASE IN THE VALUE OFTiiE HO~lE. EVEN IF PULTE HAS BEE~ ADVISED OF 
THE POSSJBILITY OF SUCH DAMAGES. 

THIS LIMITED WARRANTY IS THE ONLY WARRANTY ~PLICABLE TO THIS PUR­
CHASE. ALL OTHER WARRANTIES, EXPRESS OR IMPLIED. INCLUDING, BUT NOT 
LIMITED TO. ALL t?vlPLIED WARRANTIES OF FITNESS.MERCHANTABILITY OR 
HABITABILITY. ARE DtSCLAIIvCED AND EXCLUDED. 

f7) 
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--.~ ~ ~ Seufcmcnt provision sets focth the exclusive iemedy of all dispuies. claims or con-

.~=- --- _. -t"' •• .&" i.-...~-::.: ~: • 

D. DISPUTE SETTLEMENT 
) 

i~'i!r' . ~'- · •er· •• - !~~. • • • • . : ~M~ites. claims or con~vcrs1es conc~ng you_r ?ome which. can~ot be resolved betwe~n 
.~.Palti: 1:acJ you shall be submitted to the Cbums Administrator. Res1denuaJ Wcirranty Corporation 

.. \o~fd;im'Administr:itor). 5300 Derry StreeL Harrisburg. PA. 17111·3598 .. (717)561-4480. in the 
··.-roe~ 0 ( writrcl notice ~nt by certified mail. The notice must include your nam~. address. phone 

·· .-:: 11~ (boCh home :md work). a specific description of the defect :md a copy of your written 
. :'.~ a;,;;fJa&:n~ 10 Pulle. Certifi~d notice mus~be received by ~e Oaims Administr.11or for reso­

.-:. ;~Jution no later.than thirty days after the applic:ibl~ warranty period expires. 
"i~~.:~~-:.:.. . . . 

;j.i:Tbe ·dauns Administrator will review your lederi respond in wJting and. if necessary. send you 
· a fonn by which you may request an inspection of the defect. Upon receipt of the form. the 

Claims Administr:itor wiII send ~ investigator (who mfly be an employee of the Claims . 
Administrator) to view the defect :ind to report to both you CUld Pulte. Upon receipt of the inves~ 

·· tigator's report. which will generally be completed within 30 b~iness days after the investiga­
tion. the Claims Administrator will report to y9u iand Pulte. The? report will state Pulte's obliga­
tions.jf any. The findings of the Claims Administrator·s report ~ill be binding on you and Pulte 
unlcs~ you choose to file a timely claim for art:Rtlation as descri~ed below. 

~ . (i l 

~-

~ 

If you?disagree with the investigator's report and:wish to submfra claim for '1I'bitration. you have 
30 da~s to notify the Claims Adminis.~tor an~ P

1
ulte, in writin§Jby certified mail, that you dis­

agree~ In sucg an event, disputes shall be sub~itied for bindin&arbitration to the American 
Arbitration Association or other independent J.bitradon servicef'Arbitmtor'·) as may be deshz· 

iJ .. i 1 .... 

natedtby the Claims Administrator for resoluti.on~in accordance.lf'ith the rules and regulations of 
the Aj:bitrator. Each party shall be:ir its own e~p~nses of the argitration. However. if the ... ·' 
Arbitrator finds in your favor9 the Cl.Illount you"·~dvance will be r~imbursed by Pulte . 

. t. . = .; • 
Upo"receipt of an arbitration award.' either yoµ br Pulte may re~uest an appe3l of the award by 
·noti~ing the ~laims Adminis~tor in writing jY .. certified mail"lwithin 20 days. Appeals will be 
mad~ to the A:rbitrator in accordance with its ~~rdard_ rules an<trcgulations. 

Where a claimed defect is filed that cannot be observed or detemuned und~r nonnal conditions9 

it is ~ur ~ponsibility to substantiate the condition does exist. k Any cost shall ·be p:ii_d by you9 

an~ If properly substantiated9 reimbursement will be made by Pulte. 
·~:: ;:.\_:l; ·" j ··; li 

. ~·::.ti~~r,_:,.. . c :. A 

~;~~:r~~~r. ·.~ · .. E. REQUESTh~GWARRANTY StRVICE 
. . . · .. · : . ~ 

The proceduic varies for requesting warranty ~etvice under this Limited Wcirranty depending on 
wbai: you purchase your home. As pan of th1s \.arnnty packige. your local Pulte team will pro· 
videtyou with the proper procedure in yo~r areaf 1l 

~ . 2 

. ~· 
:· . 

,. ... .. 
~ 

... .,. 

! " 1i . .. 
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. F. INSURER'S RESPONSIBILITY 

In the event Pulte is unable to meet its oblig:uions under this Limited Waminty :ind :i W41!r.lllty 

claim must be resolved by the Insurer. tl'!e following conditions shall apply: 

l. The decision of whether to repair or replace :i defective item. or pay you the re:t.Sonable cost of 
doing so. is the Ins':II'Cr·s. 

2.. The total liability of the Insurer under this wam.nty is limited to and shall not e:ccccd the lesser 
of the following: 

a. the contract price of the home: 

b. the re:isonable cost of th:it part of the home drunaged for like construction and use on 
the same premises: 

c. the necessary amount to repair or replace the portion of the building rendered uninhabitable 
by a major structural defect less all amounts paid by or on behalf of the Insurer under chis 
Limited Warrancy. 

3. A dcducn"ble shall be paid by the homeowner prior to repair or replacement by the Insurer 
according to the following schedule: 

Year One ···-···························No deductible: 
Year Two .•••....••..•..••••.••••.•..•. ..$250 deductible for all claims submitted in ye:ir two; 

Ye~ Th.re= through Ten ..•••• ..$250 deductible for each claim submitted in yc::irs three 

through ten. 

In the case of the common elements of a condominium. the deductible shall be S250 per unit 
affected by the common element defect or S5,000, whichever is less. No deductible-applies 
for wnm.ncy service performed by Pul~. 

4. Actions taken to cure defects will not e:ctend the periods of coverage specified in this wa.mmty. 

5. When the Insurer finishes repairing or replacing a claim under this Limited Warranty. the 
homeowner must execute a full and unconditional rcle:ise of all the tnsurer·s obligations with 
respect to the claim. The Insurer shall be subrogatcd to all the homcowner's rights of recovery 
against '1IlY person or entity and the homeowner agrees to execute and deliver :iny and ~n 
instruments or papers ilrtd to take other actions necessary to secure such rights, including but 
not limited to assignment of the proceeds of any other insurance or warranties to the Insurer. 
111e homeowner shall do nothing to prejudice such rights of subrogation. 

6. The Insurer provides warranty coverage in excess of coverage provided under other warranties 
or insurance, whether collectible or not. 

7. Any claim involving a common element in a condominium· must be made by an authorized 
. representative of the: condominium association.. However. in a case where the authorized 
representative of the association refuses to submit a claim. each homeowner may submit a 
claim on their own behalf as outlined in Paragraph 3 above. 

8. If the Insurer decides to pay the rc:isonable costs of repairing a claim. the payment shall be 
made to or on behalf of the homeowner and any mortgagee or their successors, as each interest 
may :ippc:ir, provided the Insurer shall not have any obligadon to make payment jointly to the· 
homeowner and mortgagee where the mortgagee has not notified the Insurer in writing of its 
security interest in the home prior to such payment. Any mortgagee shall be completely 
bound by :my concilfation or arbitration relating to a claim between the homeowner :ind the 
Insurer. . .. · · 

~ 
-94-



ill. ~UL .1 .c.. r J.J..1."""' - 4 ,_ ...... -- - . - - - - • 

ThJs scaioa establishes the: st~ . )-d.s by which it will be dctcnnincd whe ·) •ne concern you 
. have ~th ~e dcmcnt of your name is covered by this Limited Warr:inty .. ~ ..... is the oblig:uion 

of Pulte to com:ct. Where specific standards ;ind actions arc not shown. the standard shall be the 
~tcd indusay pr.lCtice for worlan.anship illld materials . 

.'TltGCRY 

ABIN'EI"S 

CHI?vlNEY & 
AREPLACE 

ITEM 

EXPANSION JOINTS 

FLOOR 

FOUNDATION 
WALLS 

Sm.1PPUMP 

WATERPROOFING 

KITCHEN/BA TH 

BRICK 

OBSERVATtON 

Cracks :ippcar in the 
expansion joints in 
basements or on 
conactc foundation 
surfaecs 

Dcprc:s.sion in floor 
exceeding l/4" in 32" 
length 

Uneven floor arc 
where crown exceeds 
114" in 32" length 

Cr.icks in the foun~­
tion walls that exceed 
1/8" in width of vertic:tl 
displ;ic:mcnt 

Sump pump fails to 
operate 

Leaks in basement or 
crawlspace 

ACT10N REQUIRED COVERAGE 

Such :i.ction w:is the N/ A 
intent of the cnginc:rcd 
joint. No :iction is 
required. 

Pulte will fill arc:i to 

tolc:nnc:c. 

Pulte will level ~:i to 
tolerance. 

Pul tc will p:itch the 
voids in the w:ill. 

Pulte will repair or 
rcpl:ic:. 

Pulte will eliminate 
the cause of le:iks. 
(Humidity and 
condcns:ition issues 
~not w:ur.intcd.) 

2 yc:irs( 4. years in 
Colorado) 

2y=rs 

2 yc:irs 

2 yc:irs 

.2 yczs 

Cabinets separate from Pulte will repair. 1 ycz: 
wall or ceiling 1/4" 
measured diagonally 

Cracks in door panels 

Door warpage 
cxce:ding 1/4" in 
height and width 

Misalignment of doors 

Variation in stain color 

Exterior and interior 
brick vcne::r aacking 
in excess of l/8" 

Cs) 
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Pulte will replace. 1 ycm-

Door will be replaced. 1 yar 

Pulte will adjust. 1 year 

Due to nonnal grain NIA 
vari:itions. Pulte c:mnot 
gu:ir:intc: stain color. 

Pulte will repair joints 2 yc:irs 
or brick. 



"::-....::-----------------------.. 

. 
CATEGORY ITEM OBSERVATION ACTlON REQUIRED 

. .. 

CHIMNEY& BRICK Ftrcbbx color is Intense hcnt will :liter 
FIREPLACE (continued) changed from tire :ind color. Pulte ti.is no 
( c:ontinw:d) forms residue responsibility. 

Chimney scpar.iticn Pulte will determine 2y=rs 
exceeding 11r from cause of scpa.r:ition :ind 
atW:hed StrUCturc correct as necessary. 

FIREPLACE . Smoke csc:i.pcs into Pulte will correct if 2 ye:irs 
living 3l"C:1 problem is c:iu.scd by 

\ improper installation or 
design. NOTE; High 
winds or external fac-
tors such as trees can 
cause ncgati vc dr.ift 
situations. Make sure 
damper is fully opened. 

· Water infiltr.Uion into A ccruin ~owu of NIA 
firebox from the: flue rainwater c::in be 

expected under cert:Uo 
conditions. No action is 
required. 

MASONRY Cracking of firebrick Intense heat may cause NIA 
and mortll' joints cracking. No action is 

required. 

CONCRETE DRIVEWAYS Depressions which Pulte will repair. 1 year 
retain water in excess 
of 1" dc:p 

FLAT\VORK Concrete surfaces settle Pulte will repair. 2 ye:irs 
or heave in excess of 2" 
where it abuts another 
coac:rcte surl'ace 

Cracks exceeding 1/4" Pulte will repair by 1 year 
in width or vertical patching. 
dispfaccmcnt 

GARAGE FLOOR Disintegration or the Pulte will repair 2 years 
concrete surface concrete surfaces 
resulting in the unless caused by salt 
appearance of course or chcmic:tl damage. 
aggregate below the 
surface 

STOOPS Stoop settles. heaves or Pulte will repair. 2 years 
separates in excess of 
l" from home 

COUNTER TOPS mCHENIBATHS Dclmnination of Pulte will repair. l year 
counter top material 

Open sc:uns in counter Pulte will repair. 1 yc:ir 
tops 
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CA"ntGQR"f . ITEM OBSERVATlON Ac:TlOI' .:'.:QUIRED COVERAGE 

COUNTER TOPS KITCHEN/BA ms Cr:icks in m:ublc Pulte will repair. l ycr 
( ccritinucd) . (continued) surf.ices 

Gaps bc:~n counter Pulte will repair. l yc::ir 
top and wall in cxc:ss 
of3/to 

DOORS EXTERIOR Failure to ~c Pulte will mo.kc 1 year 
properly by binclin g. ncccss:iry corrections. 
sticking: not latching 
or sc:tling 

Shrinkage of wood Panels wt11 shrink and NIA 
doorpanc!s expand ~d may expose 

unpainted or unst61.ined 
surfaces. No action is 
required. 

Split in door panel Unless splits or cracks 1 yc-:Jr 
present problems of 
continu:il dcterior:ition 
or loking. Pulte will 
tlkc no action: 
otherwise Pulte will 
correct. 

Warping in excess of Pulte will correct or l ye:ir 
114" mosurcd rcpl::icc :ind refinish 
dfagonally from comer door. 
to comer or to the 
extent they become 
inoperable: or cease to 
be wc:ithcr rcsistnnt 

GARAGE F:iil to operate Pulte will correct or 1 year 
properly adjust door :is required. 

Leak (through) or under PU"ltc will make needed 1 yc:ir 
door adjustments if 

necessary. Some 
entrance of the 
clements can be 
expected under high 
conc;{itions. 

DRYWALL INTERIOR FINISH Cracks in drywall. 11.3.11 Pulte will repair any 1 YC3r 
(SHEETROCK) pops cracks, nail pops. 

blisters in tipe. and 
comer b~d pops on a 
one·timc basis during 
first y=r. 

Excessive waviness or Pulte will repair cracks 2 ye:irs 
sc:ims visible in normal 118 .. or greater or 
light obvious irrcgul:uitics. 

Pulte Clnnot be 
responsible ror color . 
vurfation. 

.. 
~ 
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C:ATEGORY ITEM OBSERVATtON Ac:TlOt, ) QUIRED <:OVERAGE 

l;XT'ERIOR TRlM Excess warping. Pulte will rcp.iir or 1 ycir 
cupping. splitting or rcpl~cc :is ncc:s~ry. 

rotting of wooden 
members 

Exterior trim pulls Pulte will rc-n:iil :ind 1 ye:ir 
away from its surface sc:i1 the m:ucrfal to the 

surface on which it is 
aaached. 

Open joints in c:xtcrlor Pulte will com:ct the l y=r 
trim cxcz::ding 1/4" problem. on il one time 

basis. 

FLASH™G Flashing leaks L=ks due to 2 years 
improperly insti'llled 
flashing will be 
cono:tcd. 

SHINGLES Ice-<hunming ciusing In some conditions. l Y=-
leaks into living :i.rc:is snow build-up on roofs 

due to freeze/thaw 
c:ycles c:in result in ice-
damming ilt the guncrs. 
c:iusing water to back 
up under shingles :md 
enter the home. No 
action is required if 
condition is c.uscd by 
radic::ll swings of frc:z-
ing and thawing in the 
weather. II condition is 
c::wscd by poor 
insulation. Pulte will 
repair. 

WALLS Cracks in stua:o walls lhirline cracks in l yc:ir 
masonry is normal. 
Those 11s· or gre::itcr 
will be repaired. 

Siding materials Unless the problem is :i. 2 years 
become loose or TI:SUlt of c:iwtrophic 
detached winds. Pulte will 

COrrcd. 

Siding mar.crials show Pulte will hold 2 years 
signs o( deterioration manufacmrer 
and/or dclamination responsible for 

repairing or replacing 
faulty m.:itcrial. 

FLOOR.ING CARPET C:upct becomes loose Pulte will repair. 1 ye:ir 
at edges 

Carpet buckles Pulte will re-stretch l yc-:Jr 
c:upct on a. one time 
b:isis. 

~ 
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:ATltGCRY ITEM QBS£RVATtON AC'T10N REQUtR~D COVERAGE: 

l.OOR.INQ CAR.PET F:u:iing. suining or M:inuf:icturcr' s 1 ye~ 
continued) (c:cntinuc:d) di.sc:olcr.ltion warninty will :ipply if 

due to QtpCt dcfet:t. 

Prcm;icure wcring Manufacturer's NIA 
wam.nty will apply. 

Visible pps in se:uns Pulte will repair. 1 year 

HARDWOOD G:ips in fiootS 
. 

Pulte will nmkc ~ one 1 YQZ' 
time rcpa).r to gaps in 
excess of 118". 
Hardwood flootS will 
expand and contract 
due to humidity 
changes within your 
home. 

Loose bo:irds Pulte will rcpnir. l yc:ir 

RESILIENT Becomes loose or Pulte will repair. 1 yc:ir 
bubbles 

F:iding or M:mufacrurcr' s NIA 
disco loracions warrimty will apply. 

Gaps in se:ims (sheet Pulte will repair. 1 ye:ir 
goods) 

Gaos in se:uns exceed Pulte will repair. l yc:ir 
1/8~ (resilient block 
tile) 

Indcnt:Uions due to No action required. NIA 
nomial tr:Lffic 

Subfloor causing 
depressions or ridges 

Pulte will repair. 1 year 

cxcc:ding 118" on a 
span 

Fasteners popping 
through 

Pulte will repair. 1 YC3r 

FOUNDATION FLOOR SLAB Serious a:icks and/01' Pulte will repair cr.ic:ks 10 years 
dctcrior.ition in the and repair the finished 
foundation floor slab floor. 
which c::iuse the home 
to be unsafe or 
uoinhabit:ible 

FOOTINGS& Serious c:r.ic:ks and/or Pulte will m<lkc the 10 yc:irs 
WALLS detcrior.ltion in the ncce.ss:iry repairs 

found.:uion footings or and/or rcpl:iccmcnc to 
foundation walls which the suuctur.U elements 
c::iusc the home to be and related damage. 
uns:!c or uninhabitiblc 

-99-



'• 

) . . ./ 
C:ATEGCRY ITEM 

fRAMIN(j BEARING WALLS &. 
BRACES 

FLOOR&: ROOF 
SHE.Allm{G 

STRUCTURAL 
FASTENER.s 

TRUSSES AND/OR 
JOISTS 

VENTS 

WALLS/FLOORS 

OBSERVATION 

Dcterior:ition of the 
be:iring walls :md/or 
bt41CCS which c::w.sc the 
home to be unsafe or 
uninh:lbitablc 

Dctcrior:uioa of fioor 
and/or roof sheathing 
which c:wses the home 
ca be unsaf'c or 
uninhabit:iblc 

Fmlure of sauctural 
fasteners associated 
with the struc:tu:ra1 
clements of the home 
which c::w.sc the home 
to be unsaf c or 
uninh:ibit:lblc 

Deterioration of floor 
trusses or joists and or 
roof trusses or joists 
which c:iusc the home 
to be unsnf'c or 
uninhabitable 

Lc:iking through vents 
or louvers 

Crowus in walls or 
floors exceeding 1/4 .. in 
32" length 

Dctamination or 
deterioration of 
sub flooring 

Depressions in walls or 
floors exceeding 114" in 
32" length 

The floor squc:iks 

~ 
-100-

.,. 

Ac:TtO. ) £QUIRED C:OVERAGE 

Pulte wiU m:ike the 10 y=rs 
ncce:ss:iry rcp:irs 
:md/or replacement to 
the sauctur.tl clements 
and rchltcd d:imagc. 

Pulte will rrutkc the 
ncccss:JIY rc:p:iirs 

10 y=rs 

2nd/or n:plao:ment to 
the sauctur.tl e!emcntS 
and related dmnagc. 

Pulte will make the 10 yc:IrS 
necessary repairs 
and/or replacement to 
the sauctural clements 
and related damage. 

Pulte will m'1kc the 
ncccss.u;t · rcp;iirs 

lOyc~ 

and/or rcplaccmenc to 
the strucrur:ll clements 
:ind rcl:iced damage. 

Pulte will correct if 2yc:~ 
there :ire problems with 
the vcncs or louvers. but 
not if the le:ik is from 
wind-driven rain or 
snow. 

Pulte will correct the l year 
p~blcm. 

Pulte will repair or 1 yc:ir 
replace faulty m:itcria 

Pulte will correct the 1 yc:u-
problem 

Pulte will take 1 yc:ir 
corteetive action to 
climi~tc loose flooring 
and minimize squc:iks 
on a one-time b:isis. 
The absence of squc:iks 
c::innot be guaranteed. 
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CATt::~ORY ITE:M QBSERVAT10N Ac:Tto, ::QUI REC COVERAGE 

, CRAMINa W ALI..SJFLOORS Wall is out of plumb Pulte will com:ct the 1 y=r 
~continued) (cantinuc:d) over 1/4" in il 32 .. problem. 

vc:rtjc::U mcsurcmcnt 

wmoows Condcnsarioa (or frost) Condensation on NIA 
interior window 
sumccs is the result 
of extreme temperature 
differences :ind high 
levels of humidity 
inside the home. No 
action is required. 

Def cas.. mcluding Pulte will rc:pl:icc 2 Yc:ll"S 
sm::ss cracl::3 or failed defcaive gfass. 
seals in imulau:d Manufacturer· s 
windows warranty will apply 

after 2 yc:irs. 

Excess ~ infiltration Some infiltr:ition 2 yc:irs 
around windows is nor· 
mnl especially during 
high winds. Pulte will 
take necessary 
corrective :iction by 
adjusting windows or 
weatherstripping. 

Fan to opcra.tc Pulte will correct or 2 years 
properly repair llS nc::ded. 

INSUU.TION INFILTRATION Insufficient insuladon Insufation shall be 2 ycm'S 
installed in accord:mce 
with applic:ible energy 
and buil~ing codes. 

INTERIOR CERAMIC TILE Cracks in grout tiiltc will repair. l year 

nlc aac:ks or loosens . Pulte will repair. 1 year 

DOORS Door is loose or rattles Pulte will repair. 1 year 
at latch 

Door rubs on jamb Pulte will repair. 1 year 

Split in door panel Pulte will fill split :ind 1 ye:ir 
finish to m:uch as close 
as possible. 

Delamination of door Manufacrurcr· s NIA 
thime wam.nty will apply. 

Warping exc=ds Pulte will rcpl:icc. 1 y=r 
l/4" vcrtictlly or 
horizoncally 

~ 
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CATEGORY ITEM CBSERVAT?ON AC:"te...JN REQUIRED COVERAGE 

1NTER10R COORS Door is loose or a.itdc:s Pulte will rcp:iir. I y=r 
(continued) (continued) • atlalch 

WALL COVERING Edge mism:itchr:d Pulte will rep-Ur. 1 YClt 
{Pulte fmt:illcd) 

N:iils popping through Pulte will repair. l year 
wall covering 

Open~ Pulte will repair. 1 yc:ir 

Peeling of wall Pulte wt11 rcp~r. 1 y=r 
covering. 

MASONRY EXI'ERIOR FINISH I.IS- or grcUt:r c:rac:ks Pulte will repair cracks 2ycrs 
(BRICK) ur or greater by 

refinishing jointS. 

Efflon::sc:ncc on Piilcc will correct.. 1 yc:ir 
ma.somy walls 

Moisture entering home Pulte will correct. 2yc~ 
through auisonry 

l-tfECHANICALS ELECTRICAL Circuit brc:ikcrs trip Pulte will correct. 2 yc:irs 
excessively 

Malfunction of outlctS. Pulte will corrc:ct. 2y~ --- switches or fixwres 

HEATING& Condc:asation lines Pulte will correct. 2ycars 
COOL.ING clog up 

Duawork separates Pulte will correct. 2ycm 

Leak in refrigerant lines Pulte will correct. 2 years 

Not heating (coollng) Pultcwl1lailcc 2 yea.rs 
propedy corrective action. if 

ASHR.AEstm~ 
are not met. 

Sectliug of exterior Pulte wt11 correct 2 YC3IS 
HVACunit excessive settling of 2" 

or more on a one-time 
basis. 

PLUMBING · Cracks or chips in Pulte is not responsible NIA 
plumbing fixtures unless condition is 

noted on the final 
wallMhrough. 

Defective: plumbing, Pulte will rcpoiir or 2 ye:rs 
tham:.s. fittings or n:pl.ic:c. 
applianc:s 
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CATEciaR'f •ITEM OBSERVATION Ac:T10~ ~UIREC COVERAGE 

MECHANICAL PLUMBING Faulty water supply Pulte will make: 2y=n 
(Continued) . 

(c:ontiaw:d) system neccss:uy corTCCtions to , improperly inst:illc:d 
wuter supply systems. 
but c:innot be held 
responsible for 
ccadidons beyond their 
control. suc:h :is 

munidpal system 
pnlblems. 

Freezing and bursting Pulte will make: 2 yc:irs 
of plumbing pipes uea:ssaey corrections to 

as:sun: th:lt plumbing 
pipes arc adequately 
protceted :ipnst 
normal anticipated cold 
wc:ithcr (except 
undtilincd exterior 
faucets). 

Lcik:igc from any Pulte will m:ikc ncccs- 2 yc:irs 
piping (not including sarf repairs in illlY soil. 
condens:ition) waste. vent or w:itcr 

pipe. 

Leaky faucets. Pulte will repair :is 2 yc:irs 
ncc.:ssary. 

) Noisy water pipes (e.g .• Pulte will correct as 2 yc::irs 
water hammer) necessary. 

Septic system fmls to Fre:zing, soil 2 yc::irs 
operate properly saturation. underground 

springs. wutcr run-off. 
excessive use and 
increase in the water 
tlblc arc among the 
c::auscs not covered by 
this wamnty. Pulte 
wi11 repair or rcpfacc 
faulty wodlm1nship 
and materials and 
conform with the Sewer 
Enforcement Officer's 
instructions :is per 
design :ind ins~llation 
only. 

Stopped up sewer, fix- Pulte will assume 2 YC3rS 
turcs or drains responsibility for 

clogged sewers, 
fixtures :md drains 
where dcfc:etivc 
consnuaion or 

) 
worlcm:inship c::iusc:d 
the problem. 

(;;') 
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. .. 
) Z::QUlREC .C:ATt::GORY IT"EM OBSERVATION A.~1~ . COVERAGE 

t»Aim1NO&: EXTERIOR Separ.uion or Pulte will rcp:iir. 2yc:us 
CAUt..KINO. dcterlo=ion of aulk 

Exc:cssivc f~ng or Pulte will correct. 1 ye:ir 
unc:vcn f:iding on :i wall 
smf.1c:: 

Fla.king. scling of Pulte will correct. 2y=rs 
painted smf:ia:s 

Mildew~on Fungus must be clc::med NIA 
• tcdsmfac= when detected by pam . 

homeowner~ :i mmn-
tcnancc item. No 
action is required.. 

INTERIOR Excessive or Pulte will rcp:iir. l y=r 
diffcrcndal fading of 
painted surfaces 

Scaling or flaking of Pulte will repair •. 2 yc:irs 
painted surfaces 

Cracking or Pulte will rcprur on a l ye-:Jr 
dctcrioc.r:ion of one time basis. 
c:iulking 

ROOFING EXTERIOR Roof and roof flashing Pulte will make 2ycrs 
leaks necessary repairs. 

Shingles blow off roof Pulte will reseal or 2ycars 
rcplac: unless c:luscd 
by wind velocities 
cxce:ding 
manufacturers 
tolctanc:s. 

Uneven shading of roof Shade variations in NIA 
shingles shingles is normal. No 

action is required. 

SURFACE Snow md ice build up Prevention of ice NIA 
on ioor build-up is the 

responsibility of home-
owner. 

SHEET METAL GUTTERS Guttcr.s do not drain Pulte will assure 2 yc:us 
adequate f:ill to limit 
st:inding water depth to 
1/2". Homeowner wilt 
be responsible to keep 
gutters cl~. 

Lctking gutters Pulte will correct :is 2 ye:rs 
ncccss~. 

~ f'\l"\I"\- ...... 
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' .. 
:AT'Et;ORY IT~M OBSERVATION AC:TlON . :QUIRED COVERAGE 

)H'EErMErAL METALA~INGS Color f:iding None. This is to be NIA 
:c:aminucd) expected with mct:il 

awnings. 

SITE WORK ASPHALT Indcncitions or Pulte will repoiir. 1 ycir 
DRIVEWAYS depressions c::mscd by 

seulemc:nc which retain 
water in excess of 1" 
deep 

Cracks U4" in width Pulte will repair. 1 ye:ir 

DRAINAGE Improper dr.linagc of Pulte will regrade: y:utl 1 ye:u 
the site: standing or or sw;tlcs in lst ycr if 
ponding w:iter in the proper grades were not 
yard beyond :i 24 hour esciblished initially. 
period ( 48 hours on Homeowner is n:spon· 
swalcs) siblc for maintillning 

drainoigc of lot. No 
grading determination 
can be moidc during 
frost conditions. 

GRADING Settlement of soil Pulte will fill :iff cctcd l yc:JI 
cxc:eding o in depth arc:is on a one: time 

basis. rcinsuilling 
displaced pl:int materfal 
if originCllly insullcd by 
Pulte. 

LANDSCAPING Trees. shrubs tmd grass S= information v mes by geographic::il 
die after move-in provided by 1~ Pulte region 

tc:im. 
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APPE.i'ID ICES 

. HUD ADDENDU?vt (Applicible to FHA/VA Financm Homes Only): 

The following language is added to Secdon ILA: 

Notwithstilnding ~ything to the contrary hc:rcin contained. during the first Ye:Jr of coverage. 
Pulte will correct problems with. or restore the reliable function of appliances and equipment 

damaged during installarlon or improperly inst3lled by Pulte. In ~don. Pulte will cocrcct 
Construction Deficiencies in worlananship and materials resulting from the failure of the home to 

comply with st:ind:irds of quality :is me~urcd by acceptable trade practices. "'Construction 

Deficiencies .. are defects (not of a strUctural naaire) in the home that arc attributable to poor 

workmanship or to the use of inf crier m4ltericU.s which result in the impaired functioning of the 

home or some part thereof. Defects resulting from abuse by you or someone else or from normal 

wear and tear arc not considered ConstrUction Deficiencies. Buyer may ask for a review tUtd res· 

olution of a disputed claim by HUD prior to en~ging in arbitration. 

Where a covered defect is determined to exist and where either Pulte or the Insurer elects to pay 

the re~onable cost of repair or replacement in lieu of making such repair or replacement. the 
cash offer must be in writing and you will be given two (2) weeks to respond. Cash offers over 

S5.000 a.re· subject to an on-site review by a HUD·approved fee inspector (inspection costs to be 

paid by Pulte or the Insurer. as appropriate) unless: 

(a) The cash offer is made pursuant to a binding bid by an independent third party con­

tractor which will accept an awnrd of a co.ncract from you pursuant to such bid: 

(b) Payment is being made in settlement of legal action: or 

(c) You are represented by legal counsel. 

The effective date will be the date on ~hich closing or settlement occurs in connection with the 

initial sale of the home. In no event will the effective date be later than the date of FHA endorse­
ment of your mortgage on the home. 

The warranty for basement slabs in the state of Colorado is extended from the first through the 
fourth year. 

MARYLAND ADDENDUI\'I (applicable only if your home is located in Maryland) 

You should contact the New Home Wacranty Security Plan personally. to verify the existence of 

your wmanty. Further. you should report any wmanty problems which are not promptly 

resolved by Pulte to the New Home Wnrnmcy Security Plttn. 

MONTGOl\1ERY COUNTY, MARYLAND ADDENDUM (applicable only if your home is 
loc:ited in Montgomery County Maryland.) 

On November 18. 1986, Montgomery County. Maryland enacted Executive Regulations prcscnO­
ing the form tllld coverage of minimum warranty standaros on il.11 new homes sold in that county. · 

The Executive Regulations took effect on December 18, 1986. 

~ 
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. , . .. . Should the provisions "' .nis limited W:lffilnty 'lgrecmc:nt be more ng1d or less rigid th~n those 
cm1cted by Montgomery County .. Marylrutd. the more rigid requir:mc:ncs shall apply wherever 
they arc in conflict. 

***• 

The following sections are ~ended :is indicated and shall apply to all new homes consauctcd by 
Pulte. for which footer concrete has been placed or poured after December t7, 1986: 

Section ILA 

YEAR ONE COVERAGE 

Commencing on the effective date of W4lmlllty and subject to the terms and conditions listed 
herein. Pulte warrants that for a period of one year your home ~ill be free from defects due to 
aonconf ormity with rhc warranty standards set forth in Section IV of this warranty. With respect 
to fixtures. appliances and items of equipment. the wammcy is for one year; c:tc.ept for those fix­
tures, applfances and items of equipment relating to the heating, cooling, electric:il or mechanical 
systems which will be covered for two (2) ycrus. 

YEARS ONE AND TWO COVERAGE 

Commencing on the effective date of w:uranty and subject to the tenns and conditions listed 
herein. Pulte warrants that for a period of two ycm. your home will have no major Structural 
Defects (as defined in Section n of this wm:inty) nnd that the cooling, heating, ventilating. elec­
trical. and plumbing systems will be free from defects due to nonconformity with the warranty 
standards set forth in Section IV of this wmanty. 

Actions t:iken to cure defects will not extend the periods of coverage specified in this warranty 
provided that Pulte does not attempt to conceal or cosmetically repair the defect in effecting a 
cure. 

When Pulte finishes repairing or replacing a defective item, you must sign and deliver to Pulte a 
full and unconditional release of all le gill obligations with respect to the defect. If the Insurer ful­
fills such obligations of Pulte, you must sign and d:llvcr to the Insurer a full and unconditional 
rel~e of all legal obligations of the Insurer with respect to the defect when the IJlSu~r finishes 
repairing or replacing a defective item or prior to the Insurer paying you the r=.sonable cost of 
doing so. This release is binding provided that Pulte (or the Insurer or its agents) does not attempt 
to conceal or cosmetically repair the defect in effecting a cure. 

Section II.B.8 

Deleted in its entirety. 

Section II.B.15 

Exclusions include all consequential diunagcs including but not limited to costs of transportation. 
food. moving. storage. or other incidental expenses rel:i.tcd to rcloc:ition during rep:iirs. Pulte"s 
responsibility will include actu:il rc:ison:ible shelter expenses during repairs. In order for the: dis-

(;;°\· 
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' . . . " . . ... 
puce settler to award shelter e.:tpcnses. a detcrmim1tion must be made that u1e repair activity ren .. 
dcrs the house uns:ifc or uninhabit:iblc during the term of the rep:llr. Consequcnci:ll d:unages to 
rC1 property :is :i result of a defect or repair of :i defect &ltC covered. ( 

Section Il.D 

All disputes. cl:iims or controversies concerning the home which 0111not be resolved between 
Pulte: and the homeowner shall be submitted to the claims administrator. Written notice by certi­
fied mail must be received by the claims administr.itor within 30 cblys :liter the expiration of the 
appliClblc wammty period. The notice should include your ruunc. address. phone number (both 
home and work), a specific description of the defect, the page :ind section number of the w~­
ty confining the applioble wcirrancy standard(s), and a copy of your written notice to Pulte. 

The claims administrcuor will review your complaint and. if necessary, send you a fonn by which 
you may request an inspection of the dcfcc~ Upon receipt of the form. the claims administrator 
will c:iusc: an investigator, who may be :in employee of the claims administrator. to view the 
defect and to report to both you and Pulte. Upon receipt of the investigiltor·s report. which will 
be completed within 20 days after the investigation. the claims administrator will report to you 
and Pulte. The report will state Pulte•s obligations. Upon receipt of this report. you have 30 days 
to ac.cept tlJe report or file a claim. for arbitration. IF YOU FAIL TO ACT. YOU WILL 8 E 
DEEMEE> TO HAVE DISCONTINUED YOUR CLAIMS Ai'ID NEITHER PULTE NOR THE 
INSURER WILL BE BOUND BY THE DEOSION. 

Where a claimed defect is filed that c:J.11not be observed or detennined under normal conditions. 
it is the homeowner·s responsibility to substantiate that the condition does e.:tist Any cost shall 
be paid by the homeowner. and if properly substantiated. reimbursement shall be made by Pulte. 

If you disagree with the investigator's report. you have 30 days to notify the claims administrator 
and Pulte., in writing. that your disagree. In such event. disputes shall be submitted for arbitration. 
to the Service ("Service" is the Amerlcmi Arbitration Association or such other independent arbi­
trati<:>n service as may be designated by the administrator) for res9lution in accordance with the 
laws and regulations of Montgomery County, MD regarding new home warranties and builder 
licensing. The cost of a..rbitmtion shall be borne by Pulte or the Insurer and each has agreed to be 
bound by the final award of arbitration. 

Section ILE 

Deleted in its entirety. 

Section Ill.A 

If performance by Pulte or Insurer or any of their respective oblig~tions under this Agreement is 
delayed by an event not resulting from their own conduct, such performance will be excused 
until the delaying effects of the event :ire ~medicd. Such events include acts of God or the com .. 
mon enemy, war. riot. civil commotion or sovereign conduct. 

~ 
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VIRGINIA 

IN THE CIRCUIT COURT FOR FAIRFAX COUNTY 

TIM L. PECKINPAUGH 
PAMELA S. McKINNEY-PECKINPAUGH 

Plaintiff 

vs. 

PULTE HOME CORPORATION, et al. 

Defendants 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Law 184719 

,~ :·,.~f t_~E 
. .·.,: ... Fr; .. "'"'-

""' .• ! !.·· .·:, :· .:--' 

DEMURRER TO THIRD-PARTY MOTION FOR ruDGMENT 
(American Stucco ~Stone, L.L.C. & American EIFS Stone & Stucco, Inc.) · 

Comes Now, Third-Party Defendants, American Stucco & Stone, L.L.C. and American 

EIFS Stone & Stucco, Inc., by counsel, and hereby file this Demurrer to the Third-Party Motion 

for Judgment filed by Pulte Home Corporation in the above captioned action as follows: 

1. The underlying Amended Motion for Judgment filed by the Plaintiff herein arises 

out of alleged defective ~onstruction of the Plaintiffs home. Plaintiff claims damages resulting 

from the use of synthetic stucco cladding known as E.I.F.S. on their home and asserts claims 

against Pulte Home Corporation, the builder, Parex, Inc., the E.I.F.S. manufacturer, and 

Coronado Corporation and/or CSS, L.L.C., as the E.I.F.S. applicator. 

2. Pulte Home Corporation as Third-Party Plaintiff, filed a Third-Party Motion for 

Judgment asserting liability against various persons and entities, and including five (5) counts 

against Third-Party Defendants, American Stucco & Stone, L.L.C. ("American Stucco") and 

American EIFS Stone & Stucco, Inc. The Counts against American Stucco & Stone, L.L.C are 
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for Breach of Contract (Count IV), Breach of Express Warranties (Count VI), Breach of Implied 

Warranties (Count VIII), Indemnification (Count XI), and Contribution (Count XII). 

3. The claims of Third-Party Plaintiff, Pulte Home Corporation ("Pulte") in Counts 

IV, VI, VIII, XI, and XII should be dismissed for the reasons set forth in the following 

Paragraphs. 

4. Count Four (IV), a claim for breach of contract, fails to set forth a claim against 

American Stucco or American EIFS. The pleading is insufficient in that it fails to allege the 

actual existence of "any sales contract, indemnification agreement, or other contract". Indeed, 

the allegation in Paragraph 33 simply states, "To the extent that any sales contract, 

indemnification agreement, or other contract was entered into ... , PHC is an intended beneficiary 

under any such contract(s)." (emphasis added). American Stucco and American EIFS assert that 

there is no privity of contract between either entity and Pulte, nor any allegation in the Third­

Party Motion for Judgment that any such contract or agreement actually exists which would 

subject either American Stucco or American EIFS to liability to Pulte. If Pulte is asserting a 

contract action against American Stucco or American EIF$, then it is required to allege the 

specific contract upon which it relies. Pulte has failed to allege the actual existence, nat\lre and 

terms of such contract, nor has it attached the same to its Third-Party Motion for Judgment. 

Furthermore, there is simply no factual support for Pulte's claim that it is an intended third-party 

beneficiary of any such contracts. The Virginia Supreme Court has required a party asserting a 

third-party beneficiary claim show that that party was clearly intended to be a beneficiary of a 

contract. American Stucco and American EIFS should not be required to respond to such vague 
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allegations where Pulte cannot allege the actual existence of any contract, the terms of any such 

contract, or the facts supporting its claim as a third-party beneficiary of such contract. 

5. Count VI, a claim for breach of an express warranty, fails to set forth a claim 

against American Stucco or American EIFS. The pleading is insufficient in that it fails to allege 

the actual existence of any express oral or written warranty. Indeed, the allegation in Paragraph 

40 simply states, "To the extent, if any, that PHC or its agents approved the use ... of snythetic 

stucco of Plaintiffs house, that approval was based upon the express oral or written warranties of 

American EIFS and/or American Stucco .... ". American Stucco and American EIFS ~serts that 

there is no such express oral or written warranties issued by either entit)r, nor any allegation in 

the Third-Party Motion for Judgment that such express oral or written warranties exist which 

would subject American Stucco or American EIFS to liability to Pulte. If Pulte is asserting an 

express warranty claim against American Stucco or American EIFS, then it is required to allege 

the specific warranty upon which it relies. Pulte has failed to allege the actual existence, nature, 

and tenns of any such warranties. Furthennore, there is simply no factual support for Pulte's 

claim that it is an intended third-party beneficiary of any such express warranty. The Virginia 

Supreme Court has required a party asserting a third-party beneficiary claim show that th~t party 

was clearly intended to be a beneficiary. American Stucco and American EIFS should not be 

required to respond to such vague allegations where Pulte cannot allege the actual existence of 

any warranty, the nature and terms of any such warranty, or the facts supporting its claim as a 

third-party beneficiary. 
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6. Count VIII, relat~g to t~e breach of implied warranties or merchantability and 

fitness for a particular purpose. s_hould be dismissed. Pulte fails to allege any basis for finding 

that the implied warranties are applicable in this case. American Stucco and American EIFS, 

as third-party defendants, cannot be liable to Pulte under an implied warranty theory if Pulte is 

not liable to the Plaintiffs for such implied warranty claims. Pulte has filed a demurrer to the 

Plaintiffs implied warranty claims stating that there are no applicable warranties to the Plaintiff 

with the exception of the express Pulte Protection Plan warranty. In addition, the U.C.C. implied 

warranties do not apply to ordinary bu!lding components that are used in construction and affixed 

to realty. Finally, Plaintiffs fail to allege any notice of the alleged product defect to American. 

Stucco or American EIFS prior to filing suit as required by Virginia Code§ 8.2-714 and§ 8.2-

607(3)(a). 

7. Count XI fails is deficient in that it fails to set forth a claim against American 

Stucco or American EIFS. With respect to American Stucco and American EIFS, there is no 

factual allegations of any contract between American Stucco and/or American EIFS and Pulte 

which would support any claim for express or implied indemnification. There are simply no 

allegations;which wquld support any duty to indenmify Pulte, contractual or otherwise. It.is 
. . ..... 

worth noting that in Count II Pulte asserts facts alleging a direct claim for indemnification under 

the contract. It has not and cannot do so in Count XI. American Stucco and American EIFS 

should not be required to respond to such vague allegations where Pulte cannot allege any 

contractual relations from which any implied or express indemnification would arise. 
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8: Count XII fails is deficient in that it fails to set forth a claim against American 

Stucco or American EIFS. Any statutory or common law duty to contribute would have to be 

based upon a claim in contract (indemnification) or tort. In tort, contribution is only applicable 

where there are joint tort-feasors and there are no allegations supporting such a claim. There are 

no facts alleging that American Stucco and/or American EIFS would be directly liable to the 

Plaintiff and Plaintiff has not asserted such a claim, and such is a pre-requisite to a claim for 

contribution under Virginia Code §8.01-34. Further, any claims by Plaintiff against American 

Stucco or American EIFS would be barred. by the economic loss rule. 
. . ..... 

9. These Third-Party Defendants incorporate their Memorandum of Points and 

Authorities filed herein. 

WHEREFORE, Third-Party Defendants, American Stucco & Stone, L.L.C., and 

American EIFS Stone & Stucco, Inc., respectfully request that this honorable Court sustain their 

Demurrer and that Counts Four (4), Six (6), Eight (8), Eleven (11) and Twelve (12) of Pulte 

Home Corporation's Third-Party Motion for Judgment be dismissed with prejudice as to, 

American Stucco & Stone, L.L.C., and American EIFS Stone & Stucco, Inc. These Third-Party 

Defendants further request that the· Court award these Defendants all costs and attorney fees 
. . 

incurred herein in defense of this matter and that these Defendants receive such other relief as the 

Court deems just and equitable. 

Respectfully Submitted, 
AMERICAN STUCCO & STONE, L.L.C. and 
AMERICAN EIFS STONE & STUCCO, INC. 
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gdd~ 
Ralph D. Rinaldi, Esq. 
Cowles, Rinaldi, Judkins & Korjus, Ltd. 
10521 Judicial Drive, Suite 204 
Fairfax, Virginia 22030 
(703) 385-9060 
Counsel for American EIFS Stone & Stucco, Inc. 

& American Stucco & Stone, L.L. C. 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing Demurrer was sent by first 

fh 
class, postage prepaid, regular mail this_!!_ day of July, 2000, to: 

Michael J. McManus, Esq. 
Brian A. Coleman, Esq. 
Drinker, Biddle, & Reath, LLP 
1500 K Street, N.W., Suite 1100 
Washington, D.C., 20005-1209 
Counsel for Pulte Home Corporation 

David Hilton Wise, Esq. 
Fullerton & Wise 
4021 University Drive, Suite 204 
Fairfax, Virginia 22030 
Counsel for Plaintiff 

J arnes Allen, Esq. 
Gilberg & Kiernan 
1250 I Street, N. W., 6m Floor 
Washington, D.C., 20005 
Counsel for CSS, LLC and Benjamin Franks 

Robert R. Sparks, Jr., Esq. 
Herge, Sparks & Christopher, LLP 
6862 Elm Street, Suite 360 
McLean, Virginia 22101 
Counsel for Coronado Corporation q.nd Bernard Franks 

Timothy R. Hughes, Esq. 
Russell & Russell 
150 S. Washington Street, Suite 101 
Falls Church, Virginia 22046 
Counsel for Parex, Inc. 
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VIRGINIA 

IN THE CIRCUIT COURT FOR FAIRFAX COUNTY 

TIM: L. PEC:r<rnP AUGH ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

PAMELA S. McKINNEY-PECKINPAUGH 

Plaintiff Law 184719 

vs. 

PULTE HONIE CORPORATION, et al. 

Defendants 

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT 
OF DE1\.1URR.ER TO THIRD-PARTY MOTION FOR JUDGMENT 

(American Stucco & Stone, L.L.C. & American EIFS Stone & Stucco, Inc.) 

Comes Now, Third-Party Defendants, American Stucco & Stone, L.L.C. and American 

EIFS Stone & Stucco, Inc., by counsel, and in support of the Demurrer to the Third-Party Motion 

for Judgment filed by Pulte Home Corporation in the above captioned action states as follows: 

Introduction 

The underlying Amended Motion for Judgment filed by the Plaintiff herein arises out of 

alleged defective construction of the Plaintiffs home. Plaintiff claims damages resulting from 

the use of synthetic stucco cladding known as E.I.F.S. on their home and asserts claims against 

Pulte Home Corporation, the builder, Parex, Inc., the E.I.F.S. manufacturer, and Coronado 

Corporation and/or CSS, L.L.C., as the E.I.F.S. applicator. Pulte Home Corporation as Third-

Party Plaintiff, filed a Third-Party Motion for Judgment asserting liability against various 

persons and entities, and including five (5) counts against Third-Party Defendants, American 
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Stucco & Stone, L.L.C. ("American Stucco") and American EIFS Stone & Stucco, Inc., 

("American EIFS"), both distributors of the Parex E.I.F.S product. The Counts against American 

Stucco and American EIFS are for Breach of Contract (Count N), Breach of Express Warranties 

(Count VI), Breach of Implied Warranties (Count Vill), Indemnification (Count XI), and 

Contribution (Count XII). 

I. Count N <Breach of Contract) and Count VI <Breach of Contract) Should be 
Dismissed for Failure to state a Claim against American Stucco and/or American 
EIFS - No Actual Contract or Express Warranty is Alleged. 

Both Count Four (N), a claim for breach of contract, and Count VI, a claim for breach of 

express warranty fail to set forth a claim against American Stucco or American EIFS. The 

pleading is insufficient in that Pulte does not allege in either count the actual existence of any 

contract, indemnification agreement, "other contract", or express warranty. American Stucco 

and American EIFS assert that there is no privity of contract between either entity and Pulte, nor 

any allegation in the Third-Party Motion for Judgment that any such contract or express ·warranty 

actually exists which would subject either American Stucco or American EIFS to liability to 

Pulte. If Pulte is asserting a contract action or express warranty against American Stucco or 

American EIFS, then it is required to allege the ·specific contract or express warranty upon which 

it relies. Pulte has failed to allege the actual existence, nature and terms of such contract or 

express warranty, nor. has it attached the same to its Third-Party Motion for Judgment. 

Furthermore, there is simply no factual support_ for Pulte's claim that it is an intended 

third-party beneficiary of any such contract or express warranty. The Virginia Supreme Court 

has required that a party asserting a third-party beneficiary claim show that that party was 
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"clearly and definitely intended" to be a beneficiary of a contract and such facts must be alleged. 

Vallev Company v. Rolland, 218 Va. 257 (1977). 

American Stucco and American EIFS should not be required to respond to such vague 

allegations where Pulte cannot allege the actual existence of any contract or express warranty and 

where its has not identified or described the contract, warranty, or nature and terms thereof. 

Neither has Pulte alleged any facts supporting its claim as a clear and definite intended third-

party beneficiary of such contract or express warranty. 

II. Count VIII <Breach oflmplied Warranty should be Dismissed American Stucco 
and American EIFS have no Implied Warranty Obli2ations to Pulte. 

Count VIII, relating to the·breach of implied warranties or merchantability and fitness for 

a particular purpose should be dismissed. 

First, the U.C.C. implied warranties do not apply to ordinary building components that 

are used in construction and are incorporated into and affixed to realty. Winchester Homes. Inc. 

v. Hoover Universal. Inc., 30 Va. Cir. 22 (1992) (Fairfax Circuit Court, Law 100865). The 

U.C.C. warranties do not apply to manufactured "goods" incorporated into realty - such building 

components are no longer goods under the U.C.C. Id. 

Second, Plaintiffs fail to allege any notice of the alleged product defect to American 

Stucco or American EIFS prior to filing suit as required by Virginia Code § 8.2-714 and § 8.2-

607(3)(a). Without the statutory notice, Pulte's claims are barred. 

Third, Virginia law bars U.C.C. warranty claims for economic loss absent privity of 

contract. See Beard Plumbing & Heating. Inc. v. Thompson Plastic. Inc., 254 Va. 240 (1997) 

(holding that privity of contract is required to support a claim for consequential damages for 
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breach of implied warranty of merchantability). Similarly, Pulte cannot assert a claim for direct 

damages against American Stucco or American EIFS since Pulte is not a "buyer" and there is no 

privity of contract between Pulte as "buyer" and American Stucco or American EIFS as "seller". 

See Virginia Code 8.2-714. Whether Pulte's alleged damage claims are for direct or 

consequential damages, and regardless of which implied warranty is at issue, the economic loss 

rule bars Pulte's claim under Count VllI, and Count VID should therefore also be dismissed. 

Finally, Pulte fails to allege any basis for finding that the implied warranties are 

applicable in this case. American Stucco and American EIFS, as third-party defendants, _cannot 

be liable to Pulte under an implied warranty theory if Pulte is not liable to the Plaintiffs for such 

implied warranty claims. Third party liability is derivative, and if Plaintifrs cannot assert such 

warranty claims against Pulte, then Pulte cannot assert such claims against American Stucco or 

American EIFS. Pulte has filed a Demurrer to the Plaintiffs Amended Motion for Judgment 

(Count III, Implied Warranties) stating that there are no applicable warranties to the Plaintiff 

with the exception of the express Pulte Protection Plan warranty. See Winchester Homes. Inc. v. 

Hoover Universal. Inc., 30 Va. Cir. 22 (1992) (Fairfax Circuit Court, Law 100865). 

II. Count XI (Indemnification) and Count XII (Contribution) should be Dismissed as 
there is no factual support alleged with respect to such claims 

Count XI is deficient in that it fails to set forth a claim against American Stucco or 

American EIFS. With respect to American Stucco and American EIFS, there are simply no 

factual allegations of any contractual relationship between American Stucco and/or American 

EIFS and Pulte which would support any claim for express or implied indemnification. 

Indemnification must necessarily grow out of a contractual relationship. VEPCO v. Wilson, 221 
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Va. 979 ( 1981 ). It is worth noting that in Count II Pulte asserts facts alleging a direct claim for 

indemnification under the contract. It has not and cannot do so in Count XI. American Stucco 

and American EIFS should not be required to respond to such vague allegations where Pulte 

cannot allege any contractual relations from which any implied or express indemnification would 

arise. 

Count XII fails to set forth a claim against American Stucco or American EIFS. Any 

statutory or common law duty to contribute would have to be based upon a claim tort. In tort, 

and pursuant to Virginia Code 8.01-34, contribution is only applicable where there are j?int tort­

feasors and there are no allegations supporting such a claim. See Pierce v. Martin, 230 Va. 94 

(1985). There are no facts alleging that American Stucco and/or American EIFS are joint tort­

feasors, or that either would be directly liable to the Plaintiff and Plaintiff has not asserted such a 

claim. Such is a pre-requisite to a claim for contribution under Virginia Code §8.01-34. Further, 

Plaintiff has no claims against American Stucco or American EIFS as any such claims would be 

barred by the economic loss rule. 

WHEREFORE, Third-Party Defendants, American Stucco & Stone, L.L.C., and 

American EIFS Stone & Stucco, Inc., respectfully request that this honorable Court su~tain their 

Demurrer and that Counts Four (4), Six (6), Eight (8), Eleven (11) and Twelve (12) of Pulte 

Home Corporation's Third-Party Motion for Judgment be dismissed with prejudice as to, 

American Stucco & Stone, L.L.C., and American EIFS Stone & Stucco, Inc. These Third-Party 

Defendants further request that the Court award these Defendants all costs and attorney fees 

incurred herein in defense of this matter and that these Defendants receive such other relief as the 

5 
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Court deems just and equitable. 

~ RaiPh<Rinaldi,ESq. 
Cowles, Rinaldi, Judkins & Korjus, Ltd. 
10521 Judicial Drive, Suite 204 
Fairfax, Virginia 22030 
(703) 385-9060 

Respectfully Submitted, 
AMERICAN STUCCO & STONE, L.L.C. and 
AMERICAN EIFS STONE & STUCCO, INC. 

Counsel for American EIFS Stone & Stucco, Inc. 
& American Stucco & Stone, L.L. C. 
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing Memorandum was sent by 

first class, postage prepaid, regular mail this / ]f'-day of July, 2000, to: 

Michael J. McManus, Esq. 
Brian A. Coleman, Esq. 
Drinker, Biddle, & Reath, LLP 
1500 K Street, N.W., Suite 1100 
Washington, D.C., 20005-1209 
Counsel for Pulte Home Corporation 

David Hilton Wise, Esq. 
Fullerton & Wise 

· 4021 University Drive, Suite 204 . 
Fairfax, Virginia 22030 
Counsel for Plaintiff 

James Allen, Esq. 
Gilberg & Kiernan 
1250 I Street, N.W., 61h Floor 
Washington, D.C., 20005 
Counsel for CSS, LLC and Benjamin Franks 

Robert R. Sparks, Jr., Esq. 
Herge, Sparks & Christopher, LLP 
6862 Elm Street, Suite 360 
McLean, Virginia 22101 
Counsel for Coronado Corporation and Bernard Franks 

Timothy R. Hughes, Esq. 
Russell & Russell 
150 S. Washington Street, Suite 101 
Falls Church, Virginia 22046 
Counsel for Parex, Inc. 

£/~· 
Ralph D. Rinaldi, Esq. 

7 

-122-



~ \ :~·· '':' f ''--t 
VIRGINIA: "·' S- D 

0 
. ,.. ?1,, 0 .... ,! \ ..... _ 

JUL 27 . .. 
IN THE Cm.CUIT COURT OF THE COUNTY OF FAIRF~, . .JOfj·, . P/f 2: 2 7 

··E.Rv '" r ··· "· CJR · t h/:.. .. "v 
PAUL ANDERSON, et aL, ) FAIRF/xU/T Couo 

) • VA 11 T 
v. ) At Law No. 183665 

) 
PULTE HOME CORPORATION, et aL, ) 
DEAN BERGER, et. aL, ) 

) 
v. ) At Law No. 183428 

) 
PULTE HOME CORPORATION, et aL, ) 
DOUGLAS S. BURDIN, et. aL, ) 

) 
v. ) At Law No. 184141 

) 
PULTE HOME CORPORATION, et aL, ) 
PAOLO COLOMBI, et. aL, ) 

) 
v. ) At Law No. 184142 

) 
PULTE HOME CORPORATION, et aL, ) 
HENRY FRANCIS EDEN, et. aL, ) 

) 
v. ) At Law No. 183921 

) 
PULTE HOME CORPORATION, et aL, ) 
DAVID GANG, ) 

) 
v. ) At Law No. 186501 

) 
PULTE HOME CORPORATION, et aL, ) 
JACK M. BAWXHORST, et aL, ) 

) 
v. ) At Law No. 185075 

) . 

PULTE HOME CORPORATION, et a.L, ) 
EDWARD P. JARMAS, et aL, ) 

) 
v. ) At Law No. 185073 

) 
PULTE HOME CORPORATION, et aL, ) 
MICHAEL R. LINCOLN, et aL, ) 

) 
v. ) At Law No. 184015 

) 
PULTE HOME CORPORATION. et aL. ) 
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MICHAEL MALCHOW, et aL, ) 
) 

v. ) At Law No. 184008 
) 

PULTE HOME CORPORATION2 et aL 2 ) 
TIM L. PECKINPAUGH, et aL, ) 

) 
v. ) At Law No. 184719 

) 
PULTE HOME CORPORATION2 et aL 2 ) 
MICHAEL J. REBIBO, et aL, ) 

) 
v. ) At Law No. 183920 

) 
PULTE HOME CORPORATION1 et aL 2 ) 
H. KENT RODGERS, et aL, ) 

) 
v. ) At Law No. 185074 

) 
PULTE HOME CORPORATION1 et aL1 ) 
MICHAELJ. ROWEN, et aL, ) 

) 
v. ) At Law No. 184424 

) 
PULTE HOME CORPORATION2 et aL 2 ) 
JAMES R. WEAVER, et aL, ) 

) 
v. ) At Law No. 184107 

) 
PULTE HOME CORPORATIO~:i et·aL 2 ) 

DEFENDANT PULTE HOME CORPORATION'S CONSOLIDATED 
RESPONSE ~O DEFENDANT PAREX, INC.'S MOTION CRAVIN~ OYER 

COMES NOW Defendant/Cross-Plaintiff Pulte Home Corporation ("PHC"), by 

and through counsel, and states as follows in response to the Motion Craving Oyer 

filed by Defendant/Cross-Defendant Parex, Inc. ("Parex"): 

1. The Plaintiffs in each of the fifteen (15) above-captioned cases filed an 

Amended Motion for Judgment on June 15, 2000 against PHC, Parex, CSS, L.L.C. 

("CSS") and Coronado Corporation ("Coronado"). The Am.ended Motions for Judgment 
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arise out of the alleged use of defective synthetic stucco in the construction of the 

Plaintiffs' home. 

2. PHC, as the alleged builder of the homes, filed a Cross-Claim against 

Parex and CSS in each of the 15 cases, as well as a Third-Party Motion for Judgment 

against American EIFS Stone & Stucco Supply, Inc. ("American EIFS"), American 

Stucco & Stone L.L.C. ("American Stucco"), Coronado, Bernard Franks and Benjamin 

Franks. The claims against Parex in PHC's Cross-Claim are contamed in Counts Four 

(Breach of Contract), Six (Breach of Express W arr·anties), Eight (Breach of Implied 

Warranties), Nine (Indemnification) and Ten (Contribution). 

3. PHC's Breach of Contract and Breach of Express Warranties counts 

against Parex are predicated on PHC's understanding, on information and belief, that 

Parex (the manufacturer of the synthetic stucco) entered into contracts and issued 

warranties concerning its product to certain of PH C's subcontractors and/ or suppliers 

(such as CSS, Coronado, American EIFS and/or American Stucco). Accordingly, PHC 

has alleged that, to the extent that Parex entered into such contracts and issued such 

warranties, PHC is an intended beneficiary of such contracts and warranties, and is 

therefore entitled. to recover for the breach thereof. 

4. In the instant Motion, Parex craves oyer of "any contract or express 

agreement forming the basis of" PHC's Breach of Contract count, as well as "any al­

leged express warranty forming the basis of" PHC's Breach of Express Warranties 

count. In response, PHC states that it is not yet in possession of any written contract 

entered into by Parex, nor any written warranty issued by Parex. PHC further states 

that it has served (or, in the case of Parex, will soon serve) Requests for Production of 

Documents on each of the Cross-Defendants and Third-Party Defendants in an effort 

to obtain the aforementioned written contracts 'and warranties. 
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WHEREFORE, PHC respectfully requests that this Honorable Court enter an 

Order denying Parex's Motion Craving Oyer as premature, and such other relief as the 

Court deems just and proper. 

Respectfully submitted, 

PULTE HOME CORPORATION 

By: 6 ~ &__ __ ::==-.... 
Michael J. McManus (#15521) 
J e:ffrey J. Lopez. 
Brian A. Coleman (#41352) 
DRINKER BIDDLE & REATH LLP 
1500 K Street, N.W., Suite 1100 
Washington, D.C. 20005-1209 
Telephone: 202/842-8800 
Telecopier: 202/842-8465 

Jordan M. Samuel (#24185) 
JORDAN M. SAMUEL, P.C. 
2009 North 14th Street, Suite 510 
Arlington, VA 22201 
Telephone: 703 / 522-1125 
Telecopier: 703 / 522-1124 

Dated: July 27, 2000 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 27th day of July, 2000, a copy of Defendant Pulte 

Home Corporation's Consolidated Response to Defendant Parex, Inc.'s Motion Craving 

Oyer to was seived, via facsimile, on: 

David H. Wise, Esq. 
Kavita S. Knowles, Esq. 
FULLERTON & WISE 
4021 University Drive, Suite 204 
Fairfax, VA 22030 
Counsel for Plaintiffs 

Daniel K. Bryson, Esq. 
LEWIS & ROBERTS, P.L.L.C. 
1305 Navaho Drive, Suite 400 
Raleigh, NC 27609 
Counsel for Plaintiffs 

Timothy R. Hughes, Esq. 
RUSSELL & RUSSELL 
150 Sou th Washington Street 
Suite 101 
Falls Church, VA 22046 
Counsel for Parex, Inc. 

Christopher E. Hassell, Esq. 
James A. Allen, Esq. 
GILBERG & KIERNAN 
1250 Eye Street, N.W., 6th Floor 
Washlngton, D.C. 20005 
Counsel for CSS, L.L. C. 
and Benjamin Franks 

Ralph D. Rinaldi, Esq. 
COWLES, RINALDI, JUDKINS & 

KORJUS, LTD. 
Suite 204, Courthouse Square 
Fairfax, VA 22030 
Counsel for American EIFS Stone & 
Stucco Supply, Inc., and American 
Stucco & Stone, L.L.C. 

Robert R. Sparks, Jr., Esq. 
HERGE, SPARKS & CHRISTOPHER, 

LLP 
6862 Elm Street, Suite 360 
McLean, VA 22101 
Counsel for Coronado Corp. and 
Bernard Franks · 

Brian A. Coleman 
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VIRGINIA: 
IN THE CIRCUIT COURT OF FAIRFAX Cctl.rMOO 30 PH I: 59 

PAuL ANDERSON, m &., 

v. 

PULTE HOME CORPORATION. et al. 
DEAN BERGER, ~ &., 

v. 

PULTE HOME CORPORATION. et al. 
DOUGLASS. BURDIN, et.ru:, 
v. 

PULTE HOME CORPORA TIQN. et al. 
PAOLO COLOIYIBI, ~ fil., 

v. 

PULTE HOME CORPORATION. et al. 
HENRY F~CIS EDEN, et fil., 

v. 

PULTE HOME CORPORA TIQN. et al. 
DAVID GANG, 

v. 

PULTE HOME CORPORATION. et al. 
JACK M. HA WXHURST, et fil., 

v. 

PULTE HOME CORPORATION. et al. 
EDWARD P. JARMAS, et fil., 

v. 

PULTE HOME CORPORATION. et al. 

. . 

.JCHN T. Fi~EY 
CLERK. CIRCUI: COURT 

FAIRfAX. '.;;.. 
AtLawNo. 183665 

AtLawNo. 183428 

At Law No. 184141 

AtLawNo. 184142 

At Law No. 183921 

At Law No. 186501 

At Law No. 185075 

At Law No. 185073 
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WCHAEL R. LINCOLN, et al., 

v. 

PULTE HOME CORPORA TIQN. ef al. 
WCHAEL MALCHOW, et fil., 

v. 

PULTE HOME CORPORATION. et al. 
TIMOTHY L. PECKINPAUGH,~ ru., 

v. 

PULIE HOME CORPORA TIQN. et al. 
MICHAEL J. REBIBO~ .et&., 

v. 

PULTE HOME CORPORATION, et al. 
H. KENT RODGERS,~ fil., 

v. 

PULTE HOME CORPORATION. et al. 
WCHAEL J. ROWEN, et al., 

v. 

PULTE HOME CORPORATION, et al. 
JAMES R. WEA VER, et fil., 

v. 

PULTE HOME CORPORATION, et al. 

At Law No. 184015 

AtLawNo. 184008 

AtLawNo. 184719 

At Law No. 183920 

At Law No. 185074 ·· 

At Law No. 184424 

At Law No. 184107 

PAREX' CONSOLIDATED MEMORANDUM IN .SUPPORT OF PLEAS IN BAR 

C01\.1ES NOW Defendant Parex, Inc., by and through counsel, and appears and submits 

this Consolidated Reply to Plaintiffs' Consolidated Opposition to Demurrers and Pleas in Bar in 

the above cases, and states as follows; 
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I. Plaintiffs' Claims Are Barred for Negligence Per Se 

Plaintiffs claims ~ all of the above cases for negligence per se fail as a matter of law in 

that they are barred by the statute of limitations. The applicable statute of limitations is that for 

negligence, Code of Virginia§ 8.01-243. That statute provides for a two year statute of 

limitations. 

It is clear that in every case, any violations of the building code would have tp occur on 

or before the issuance of the certificate of occupancy for the structure. At that point, the EIFS 

would have been installed and either met or failed the building code. Here is a listing of the 

dates of the Certificates of Occupancy in this matter: 

Anderson 
Berger 
Burdin 
Colombi 
Eden 
Gang 
Hawxhurst 
Jannas 
Lincoln 
Malchow 
Peckinpaugh 
Rebibo 
Rodgers 
Rowen 
Weaver 

3/17/98 .. 
9/30/97 
11/20/96 
10/20/96 
5/29/97 
6/21/96 
7/24/96 
1/29/98 
10/17/97 
10/28/95 
9125195 
6126191 
7/3/96 
7/24/97 
10/14/97 

Given the application of a two year statute of limitations from the time of issuance of a 

certificate of occupancy, it is clear that all of these claims are time barred. As such, Parex is 

entitled to entry of an order dismissing the negligence per se claims set forth in the various 

Amended Motions for Judgment with prejudice. 

Parex anticipates the argument that somehow the Amended Motion for Judgment relates 

back to the origin~! filing date. This is inaccurate. Pleadings relate back only when they share 
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commonality of claims and allegations. In the present case, the negligence per se claim is 

entirely different from the original claim for negligence and should not relate back. See ~' Elv 

v. Shirley's Barbecue. Inc., 30 VCO 302 (City of Roanoke Cir. Ct., March 1993)(negligence per 

se a different claim from negligence and statute of limitations not tolled by original filing of 

negligence action). The source of the duties alleged is wholly different, and proof of one claim 

is not necessarily proof of the other. One could envision a situation where a party is alleged to 

be "negligent" which in no way involves allegations of a code violation, and indeed the original 

Motions ~or Judgme~t contained no allegations· of negligenc~ per s~ as to Parex. 

Accordingly, the pleadings should not relate back to the original filing date. These new 

and different claims were initiated upon the filing of the Amended Motions for Judgment. This 

occurred in June, 2000. As such, the negligence per se claims are time barred and should be 

dismissed. 1 

WHEREFORE, Defendant Parex, Inc. respectfully requests that the Court enter an Order 

sustaining its various Pleas in Bar, dismissing the Plaintiffs' claims with prejudice for negligence 

per se, dismissing the Virginia Consumer Protection Act and false advertising claims with 

prejudice in all cases with the exception of Anderson and Jannas, awarding it its c~sts, and such 

other relief as the Court deems proper. _ 

1 For clarity's sake, it appears that the Virginia Consumer Protection Act and false advertising claims in the 
Anderson and Jannas cases appear to be timely filed. Parex reserves the right to assert any additional limitations 
defenses it may become aware of during discovery. 
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By: 

Respectfully submitted, 
RUSSELL & RUSSELL, P.C. 

Timothy R. Hu es, VSB No. 33398 
150 S. Washing on Street 
Suite 101 . 
Falls Church, VA 22046 
(703) 241-1976 
Counsel for Defendant, Parex, Inc. 

CERTIFICATE OF SERVICE 
I hereby certify that a true and correct copy of the fo.regoing Defendant Parex, Inc.'s 

Consolidated Memorandum in Support of Pleas in Bar to Amended Motions for Judgment was 

served, on this Z~y of August, 2000, via first class mail to the counsel of record set forth 

below. 

David Hilton Wise 
THE WISE LAW FIRM, P.C. 
4021 University Drive, Suite 204 
Fairfax, VA 22030 

Daniel K. Bry&on 
LEWIS & ROBERTS, P.L.L.C. 
1305 Navaho Dr., Suite 400 

.Raleigh, NC 27609 

NfichaelJ.McManus 
DRINKER, BIDDLE & REATH LLP 
1500 K. St, NW 6th Floor 
Washington D.C. 20005 

Ralph Rinaldi 
Cowles, Rinaldi, Judkins & Korjus 
10521 Judicial Drive Suite 204 
Fairfax, Virginia 22030-5184 

5 

Jordan Samuel 
2009 N. 14th Street, Suite 510 
Arlingto~, VA 22201 

Christopher Hassell 
GILBERG & KIERNAN 
1250 I Street, N.W., 6th Floor 
Washington, D.C. 20005 

Robert R. Sparks 
Herge, Sparks & Christopher, LL;? 
6862 Elm St., Suite 360 
Vienna, Va. 22101 

David Corrigan 
Hannan, Claytor, Corrigan & Wellman 
PO Box 70280 
Richmond Va. 23255 
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VIRGINIA: 
IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

TIM L. PECKINPAUGH, et al., 

Plaintiffs, 

v. Law No. 184719 

P AREX, INC., fil RL, 

Defendants. 

DEFEND~T PAREX, INC.'s 
"MEMORANDUM IN SUPPORT OF DEMURRER 

TO AMENDED MOTION FOR JUDGMENT 

COMES NOW Defend~t, Parex, Inc. ("Parex"), by and through counsel, and appears 

and submits the following Memorandum in Support of Demurrer to Amended Motion for 

Judgment, and states as follows: 

INTRODUCTION 

This case arises out of the construction and sale of a home to Plaintiffs. Plaintiffs bring this 

action against a remote manufacturer of materials, Parex, sounding in negligence per se, fraud, 

constructive fraud, violation of the Virginia Consumer Protection Act, and deceptive advertising. I 

As demonstrated below, the allegations fail to pass muster under Virginia law and are subject to 

demurrer. 

I. Plaintiffs Have No Negligence Per Se Claim Against Parex 

Plaintiffs cannot state a claim against Parex for negligence per se. As demonstrated below, 

the Virginia Unifonn Statewide Building Code governs the conduct of the pennit holder, be it the 

owner or the contractor. There are no provisions creating legal duties on the part of remote 

manufacturers of materials towards home owners as asserted in this case. As such, Virginia law 

1 The Court previously sustained Parex' demWTers on all counts, including sustaining the demurrers to implied 
11/~IT!lnhl rnnntc:: unth nn IP.~VP. tn ~mP.ntf 
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does not support application of a negligence per se theory against Parex in this case. 

In support of their claims, Plaintiffs here allege a violation of Virginia Uniform Building 

Code§§ 106.4, 1403.3, 1404.7, 1405.l "et seq", and 1701.1 "et seq. ".2 Plaintiffs fail, however, to 

even point to a single section of the code which imposes specific duties upon a manufacturer that 

support a negligence per se claim under Virginia law. This posture misapprehends the entire 

structure of the Virginia Unifonn Statewide Building Code and require a somewhat detailed 

response. 

A. General Provisions 

Virginia adopted the Virginia Unifonn Statewide Building Code ("VUSBC") by in large part 

adopting the BOCA (Building Official's Congress of America) National Building Code.3 In 

general, the code provides, ''The construction, alteration, repair, addition and removal of all 

structures shall comply with this code." VUSBC § 102.1. There is no generalized control over the 

actions of material manufacturers set out in the code. 

The VUSBC provides that enforcement of the code be effectuated by local departments of 

building inspection. VUSBS §§ 103.0, 104.0. The local code official is empowered to enforce the 

code and act on questions relative to the mode or manner of construction and materials used in the 

erection, addition to or alteration of structures. VUSBC § 105.1. The means for such enforcement 

in construction is through requirements for applications for permits to erect structures: the code 

official is empowered to issue such permits and inspect the structure for compliance with applicable 

2 It must be emphasized that the Court required Plaintiffs to specifically enumerate in their amended pleadings all 
statutory code sections they relief upon as support for a negligence per se claim. The sections cited are obviously 
generalized citations which do not meet the intent of the Court's order. Further, even these entire sections of the 
code do not provide a basis for plaintifrs claims as demonstrated below. 
3 In depending on when the pennit application was filed, either the 1993 BOCA code or the 1996 BOCA code (effective 
April 15, 1997) could apply. Certain amendments to the original BOCA code were adopted For the purposes of these 
motions, the 1993 and 1996 versions of the code are almost identical, and as such, the variations between the two 
versions are of no moment 
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codes. VUSBC § 105.2. 

B. Permit Application 

The VUSBC requires application for a pennit for construction of any structure. VUSBC § 

107 .1. The owner, or their licensed design professional, applies for the permit. VUSBC § 107 J. A 

contractor may apply for the pennit conditioned upon providing that person's license or certification. 

VUSBC § 107 .3 .1. The code official then reviews the application, and accompanying construction 

documents, for compliance with the code. VUSBC § 108.1. The documents are then stamped as 

approved and a copy must be maintained at the site along with the permit. VUSBC §§ 108.5, 108.8. 

Thus, the owner, contractor and perhaps design professional are involved in submissions for code 

compliance of a project; a remote.material manufacturer is not a part of the process. 

C. Inspections 

The permit holder is required to ensure that all inspections are conducted. VUSBC § 113.2. 

The code official is pennitted to designate such additional inspections as are required but must 

notify the pennit holder. Id. The code official detennines the need for any special inspections prior 

to issuance of the building pennit. VUSBC § 114.2.1. 

D. Violations 

The VUSBC provides that it is unlawful to erect, construct, alter, extend, repair; remove, 

demolish, or occupy a building in conflict with the provisions of the code. VUSBC § 116.1. In the 

event of a violation, the code official is to provide notice and has the power to stop work on the 

project after notice to the owner. VUSBC § § 116.2, 117.1. If the notice is not complied with, the 

code official is to request the legal counsel for the jurisdiction to institute proceedings to restrain, 

correct, or abate such violation or to require the removal or temrination of the unlawful occupancy 
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of the offending structure. VUSBC § 116.3. 

E. Analysis 

The basic tenets of the VUSBC thus demonstrate that the code provisions apply to permit 

applications and permit holders. In this case, the owner, permit applicant, contractor, and party 

responsible for compliance with the VUSBC was the builder, Pulte. There are no duties established 

as to a remote manufacturer wider any of these provisions. 

Viewed against this backdrop, the specific citations within the VUSBC cited by Plaintiffs in 

their Amended Motion for Judgment become clear. VUSBC § 106.4 provides that any "alternative 

materials" are not inherently barred by the VUSBC; rather, a party must be submitted and approved 

by the local code official ~ satisfactory and complying with the code. Such submissions and 

approvals would be the responsibility of the permit applicant. Notably, the VUSBC specifically 

discussed and contemplates "synthetic stucco" as a building material so it is hard to see how 

Plaintiffs can even maintain EIFS is an "alternative material" within the meaning of the code. 

VUSBC § 1405.1, 1405.8. 

Similarly, the homes in question all received building pennits after application. The 

structures were inspected and approved by the local code official as demonstrated by the stipulated 

certificates of occupancy which have previously been made a part of the record in this matter. This 

clearly demonstrates the legal point that the siding material was approved by the local code official. 

~' VUSBC § 1403.3, 1405.1. More importantly for purposes of this Demurrer, the obligations to 

submit and obtain approval of all materials and construction in this matter rest with the permit 

holder, not Parex. 

The final "violation" cited by Plaintiffs is a failure to "test and develop" its products in 

accordance with "VUSBC 1701.1 et seq." First, this section of the VUSBC pertains to requirements 

4 
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for special inspections before a building code official approves a structure. VUSBC § § 113 .2, 

1701.1. Once again, the permit applicant is required to provide special inspections where 

application is made for construction described in the section. VUSBC § 1705 .1. Typical matters 

which require a "special inspection" are fabrication of structural load bearing members, steel 

construction, welding, concrete, prepared fill, sprayed-on fireproofing, and the like. VUSBC § § 

1705.2, 1705.3, 1705.3.3.2, 1705.4, 1705.7, 1705.12. Such inspections are to be performed by an 

"approved agency" at the expense of the owner of the property. VUSBC § 1705 .1. Notably, special 

inspections are required for field a~lication of EIFS. VUSBC § 1705.13. 

There is nothing in the code placing any testing requirement upon Parex. Instead, this 

portion of the code requires Pulte to list the special inspection requirement in its permit application if 

necessary and to produce such inspections of the field application of the EIFS to obtain approval of 

the project. Obviously the local code official did not insist on special inspections of EIFS 

application in this case as the home construction was approved and a residential use pennit issued. 

Based on the above, it is clear the VUSBC imposes no obligations upon Parex and provides 

no tort duties running from Parex to Plaintiffs. Accordingly, Plaintiffs cannot establish a legal duty 

to maintain a negligence per se claim against Parex and the demurrer should be sustained. 

II. Plaintiffs Fail to Allege Fraud and Constructive Fraud 

Even after having amended, Plaintiffs still fail to properly allege claims for actual fraud and 

constructive fraud. First, Plaintiffs are required to allege fraud and constructive fraud with the 

required specificity, "showing specifically in what the fraud consists, so that the defenqant may have 

the opportunity of shaping his defense accordingly." Mortarino v. Consultant Engineering Services, 

251Va.289, 295, 467 S.E.2d 778, 782 (1996). Plaintiffs fail to specifically allege how and when 

Parex misrepresented its product to the Plaintiffs. Second, Plaintiffs fail to demonstrate any causal 
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connection between representations made by Parex and Plaintiffs' alleged damages, or that Plaintiffs 

relied upon any representations made by Parex in purchasing their home. 

Rather than restating its prior arguments, Parex notes that Plaintiffs cannot assert any direct 

contact, discussions, or even written documentation reviewed and relied upon by the plaintiffs. As 

previously noted, Plaintiffs have not alleged that Parex had any relationship with or duty toward 

Plaintiffs that would require any type of disclosure. ~' Winchester Homes. Inc. v. Hoover 

Universal. Inc., 27 Va. Cir. 62, 63 (Fairfax Circuit Court, January 6, 1992). Indeed, Plaintiffs have 

not alleged any facts indicating that Parex deliberately decided not to disclose material inf onnation 

to the Plaintiffs. ~'Norris v. Mitchell, 255 Va. 235, 240-241, 495 S.E.2d 809, 812 (1998) 

(concealment of material facts as ~ounds for fraud claim require showing that defendant 

deliberately decided not to disclose a material fact). Accordingly, Plaintiffs have failed to plead 

sufficient facts to state a claim for fraud or constructive fraud. 

On a final note, Virginia law has now clearly spoken on the issue of exactly what 

"constructive fraud" is. The Supreme Court of Virginia has specifically described this claim as 

negligent misrepresentation. Richmond Metropolitan Authority v. McDevitt. Street. & Boyis. Inc., 

. 256 Va. 553, 559, 507 S.E. 2d 344, 347 (1998). As such, this claim requires a cognizable duty in 

negligence owed from Parex to the Plaintiffs. This duty is lacking due to the absence ofprivity and 

the economic losses asserted as damages in this case. Sensenbrenner v. Rust. Orling & Neale, 236 

Va. 419, 374 S.E. 2d 55 (1988). Finding that economic loss claims require a showing ofprivity of 

contract, and that constructive fraud is in essence a claim for negligent misrepresentation, another 

circuit court has dismissed claims of constructive fraud against parties not in privity. ~, NAP 

Chesterfield LP v. JH Martin & Sons Contractors. Inc., 1999 WL 1486250 (Chesterfield County Cir. 

Ct., 1999)(see attached). This Court should do the same and sustained the demurrer ofParex. 
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ID. Plaintiffs Do Not State Cognizable Violations of the Consumer Protection Act 

·Plaintiffs fail to properly state a claim for violation of the Virginia Consumer Protection Act 

Plaintiffs have alleged violation of the Virginia Consumer Protection Act based on the sale of a 

product manufactured by Parex to the Builder, Pulte Home Corporation, which was used in the 

construction of Plaintiffs' home. This use of the product, "as component parts in the construction" 

of a home was not a use "primarily for personal, family or household purposes as envisioned by the 

Act." Winchester Homes. Inc. v. Hoover Universal. Inc., 27 Va. Cir. 62, 63 (Fairfax Circuit Court, 

January 6, 1 ~92). Further, this commercial transaction by Parex does not, "fall within the ambit of 

the Virginia Consumer Protection Act." li This claim also suffers from the same deficiencies as 

the fraud and constructive fraud ciaims. Thus, Plaintiffs fail to state a cause of action for violation of 

the Virginia Consumer Protection Act. 

V. Plaintiffs Fail to Allege a Violation of Va. Code Ann.§ 18.2-216 With Particularity 

Plaintiffs fail to properly allege a claim in Count XVI for violation of Va. Code Ann.§ 18.2-

216. Va. Code Ann.§ 18.2-216 expressly prohibits the public dissemination of a "representation or 

statement of fact which is untrue, deceptive or misleading, or [ ] a practice which is fraudulent." At 

its core, § 18.2-216 is a misrepresentation-based claim. 

As set forth above, a misrepresentation claim must be pled with particularity. See, 

Mortarino, 251 Va. at 295. Plaintiffs have not met their pleading requirements, as Plaintiffs have 

only made conclusory allegations that Parex distributed "untrue, deceptive or misleading" 

advertising. See, Motion for Judgment at if 109. Plaintiffs have not even alleged the specific 

misrepresentations allegedly made by Parex which were seen and relied upon by Plaintiffs. 

Moreover, Plaintiffs fail to demonstrate any causal nexus between the alleged misrepresentations 

and the claimed damages, or that Plaintiffs saw or relied upon any such alleged misrepresentations. 
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See, Evaluation Research Corporation v. Alequin, 247 Va. 143, 148, 439 S.E.2d 387, 390 (1994). 

Thus, Plaintiffs' claim for violation of Va. Code§ 18.2-216 suffers from the same pleading defects 

as Plaintiffs' fraud claims. 

CONCLUSION 

The Amended Motion for Judgment still fails to properly state claims against Parex. The 

negligence per se claim fails to assert a proper legal duty owed by Parex to Plaintiffs. The fraud and 

constructive fraud claims fail due to lack of specificity and a complete absence of any . 

representations, false or otherwise, made upon Parex upon which Plaintiff relied. Further, the 

constructive fraud claims fail due to lack of privity of contract. Finally, the Consumer Protection 

Act and False Advertising Claims.fail due to the same problems raised with respect to the other 

misrepresentation claims. Accordingly, the Plaintiffs' Amended Motion for Judgment should be 

dismissed with prejudice. 

WHEREFORE, Defendant, Parex, Inc., respectfully requests that the Court enter an 

Order sustaining its Demurrer, dismissing with prejudice Plaintiffs' claims for negligence per se, 

actual and constructive fraud, violation of the Virginia Consumer Protection Act, violation of 

Va. Code Ann.§ 18.2-216, and such other relief as the Court deems proper. 

By: 
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VIRGINIA: 
IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

PAUL ANDERSON, ~ fil., 

v. 

PULTE HOME CORPORATION. et al. 
DEAN BERGER, ~ fil., 

v. 

PULTE HOME CORPORATION. et al. 
DOUGLAS S. BURDIN, et ru., 

v. 

PULTE HOME CORPORATION. et al. 
PAOLO COLOMB!, ~al., 

v. 

PULTE HOME CORPORATION. et al. 
HENRY FRANCIS EDEN, mfil.., 

v. 

PULIE HOME CORPORATION. et al. 
DAVID GANG, 

v. 

PfilIE HOME CORPORATION. et al. 
JACK M. HA WXHURST, ~ &., 

v. 

PULTE HOME CORPORATION. et aL 
EDWARD P. JARMAS, ~fil., 

v. 

PULTE HOME CORPOMIIQN. et al. 

At Law No. 183665 

At Law No. 183428 

At Law No. 184141 

At Law No. 184142 

AtLawNo. 183921 

At Law No. 186501 

At Law No. 185075 

At Law No. 185073 
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MICHAEL R. LINCOLN, ~ fil., 

v. 

PULTE HOME CORPORATION. et al. 
MICHAEL MALCHOW,~ fil., 

v. 

PULTE HOME CORPORATIQN. et al. 
TIMOTHY L. PECKINPAUGH,~ fil., 

v. 

PULTE HOME CORPORATION. et al. 
:MICHAEL J. REBIBO, ~·fil., 

v. 

PULTE HOME CORPORATION. et al. 
H. KENT RODGERS, fil al., 

v. 

PULTE HOME CORPORATION. et al. 
MICHAEL J. ROWEN,~ fil., 

v. 

PULTE HOME CORPORATION. et al. 
JAMES R. WEA VER, ~ fil., 

v. 

PULTE HOME CORPORATIQN, et al. 

At Law No. 184015 

At Law No. 184008 

At Law No. 184719 

At Law No. 183920 

At Law No. 185074 

AtLawNo. 184424 -

At Law No. 184107 

P AREX'. CONSOLIDATED l\1EMORANDUM IN SUPPORT OF DEMURRERS TO 
CROSS-CLAIMS OF PULTE 

COf\.IBS NOW Defendant Parex, Inc., by and through counsel, and appea.is and submits 

this Consolidated Memorandum in Support of Demurrers to Cross-claims of Pulte in the above 

cases, and states as follows: 
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INTRODUCTION 

These cases involve the construction of residential single family homes. Plaintiffs are 

homeowners who have sued their builder, Pulte Home Corporation ("Pulte''). Pulte in turn filed 

a Cross-claim against co-Defendant Parex seeking recovery in breach of contract, breach of 

express warranty, breach of implied warranty, active/passive indemnification and contribution. 

As set forth below, Pulte's Cross-claim fails to state a claim against Parex. First, for 

contribution to lie, Pulte and Parex must owe a joint tort duty to the plaintiff. Parex owes no 

such duty in tort to Plaintiffs due to the lack of privity of contract. Thus contribution will not lie. 

Similarly, indemnification will only arise under Virginia law pursuant to a contractual 

relationship. Pulte had no such relationship with Parex. As sµch, the indemnity claims should 

be dismissed.1 

Pulte asserts third party beneficiary status without even being able to produce a single 

contract or warranty. There are no allegations of the alleged contractual terms of such 

"contracts" that Pulte claims it is the beneficiary of. This is purely an attempt to create causes of 

action out of thin air with literally no factual basis whatsoever, and the Court should recognize 

the same and dimiss these claims on demurrer. 

Finally, the Court has already disposed of the implied warranty claims asserted by 

Plaintiffs in the underlying Motions for Judgment. Pulte also lacks privity of contract and thus 

the same ruling should apply. The implied warranty claims should be dismissed. 

1 Parex has filed Pleas in Bar in these cases as to various aspects of the Cross-claims as well. At this time, Parex is 
reserving argument on these matters given the status of Plaintiffs' claims and discovery in this matter. It is Parex' 
understanding that its Demurrers to Pulte' s Cross-claims, as well as its Demurrers and Pleas in Bar to the Amended 
Motions for Judgment, arc what is scheduled for argument at this time. 
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ARGUMENT 

I. Contribution Amongst J oint-Tortfeasors Will Not Lie 

Pulte seeks contribution from Parex pursuant to Virginia Code§ 8.01-34. That statute 

provides for contribution amongst ioint tortfeasors. The claims alleged in this case do not and 

cannot result in joint tortfeasor liability status as to Parex and Pulte. As such, the contribution 

claim should be dismissed. 

In order to obtain contribution, there must be a joint liability to the plaintiff. VEPCO v. 

Wilson, 221Va.979, 980-81, 277 S.E. 2d 149, 150 (1981). ·The Supreme Court of Virginia has 

clearly stated, "[B]efore contribution may be had it is essential that a cause of action by the 

person injured lie against the alleged wrongdoer from whom contribution is sought." Id., 

quoting Bartlett v. Roberts Recapping. Inc Bartlett v Roberts Recapping. Inc., 207 Va. 789, 792, 

153 S.E.2d 193, 196 (1967). As such, on the face of its pleading, Pulte must demonstrate that it 

can be a joint tortf easor with Parex as to the claims asserted by Plaintiffs. 

Given the lack of a contractual relationship, Parex cannot be liable to Plaintiffs. Virginia 

law provides that recovery of economic losses will not lie absent privity of contract. 

Sensenbrenner y Rust. Orling & Neale Architects. Inc., 236 Va. 419, 374 S.E.2d 55 (1988). 

Indeed, this very Court in this very case has reviewed and applied this precedent in sustained 

Parex' previous demurrers to Plaintiffs' negligence and breach of implied warranty claims. As 

such, Parex cannot be a joint tortfeasor as to the underlying claims of Plaintiffs and contribution 

will not lie. The Court should sustain Parex' demurrers to Pulte' s various Cross-claims for 

contribution. 
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II. Jndem nification Will Not Lie 

Pulte next asserts a claim for indemnification alleging if it is found liable, its action were 

"passive" or "secondary", and that Parex' actions were "active" or "primary" permitting 

equitable indemnification. This claim, as the others, stands in clear contravention of established 

Virginia precedent. As such, Parex is entitled to dismissal of the claim. 

Virginia law clearly provides that indemnification will only arise from a contractual 

relationship. Vepco, 221 Va. at 980. This controlling precedent has never been overruled, 

altered or otherwise dismissed. Pulte fails to allege such a contractual relationship and the claim 

thus fails. 

It is true that certain Virginia cases have discussed "equitable indemnification". Equitable 

indemnification, "arises when a party without personal fault, is nevertheless legally liable for 

damages caused by the negligence of another." Carr v. the Home Insurance Co., 250 Va. 427, 

429, 463 S.E.2d 457, 458 (1995). As with contribution, indemnity claims require direct liability 

on the part of the indemnitor (Parex) to the underlying plaintiff. Yepco, 221 Va. at 980-81; ~ 

film, Chantilly Partners y. Federline, 1991WL835108 (Fairfax Cty. Cir. Ct. 1991)(lack of 

privity between injured party and indemnity defendant barred non-contractual indemnification 

claim); ~filsQ, Winchester Homes. Inc. y. Hoover Universal, 1996 WL 1065495 (Fairfax Cty. 

Cir. Ct. 1996)(indemnification must arise from relationship between indemnitee and indemnitor). 

Pulte does not and cannot allege a contract or other relationship with Parex supporting 

indemnification. 

Further, while the Supreme Court of Virginia has discussed the "active/passive" theory of 

indemnification only in passing and without specific approval of such claims, the circuit courts 

construing such claims have detennined that such an analysis oniy applies where the indemnity 
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plaintiff is found vicariously liable for the indemnity defendant's actions. Nancy Parker v 900 

E. Marshall St. Assoc., 1989 WL 646460 (Richmond Cir. Ct. 1989); Siegel's Super Markets v. 

Elmo Montgomezy, 1990 WL 7 51090 (Richmond Cir. Ct. 1990); Kristiansen v. William A. 

Hazel Inc., 1993 WL 946337 (Fairfax Cty. Cir. Ct. 1993). This is consistent with the Vepco 

requirement of a contractual relationship. There was no contract or other relationship between 

Pulte and Parex pursuant to which Pulte could be held vicariously liable for Parex' actions. 

Finally, where the underlying allegations base liability against the indemnity plaintiff's 

active negligence or misconduct, implied indemnification is improper as a matter of law. 

Kristiansen v. William A. Hazel. Inc., 1993 WL 946337 (Fairfax Cir. Ct. 1993). The Amended 

Motions for Judgment invoke allegations of Pulte's own direct misrepresentations. Further, the 

Amended Motions for Judgment contain many specific allegations of improper 

performance/negligence by Pulte in the performance of its contractual allegations, violations of 

building codes, failures to follow accepted building practices, and failures to follow 

manufacturer's installation requirements. There, on the facts alleged in the various Amended 

. Motions for Judgment, Pulte could never recover in indemnification. These claims should be 

dismissed. 

ID. There Are No Properly Alleged Express Warranty or Contract Claims 

Pulte stoops to creative pleading in an attempt to avoid total dismissal of its claims. It 

alleges that it is a clear and definite intended third party beneficiary of certain "express 

warranties" and "contracts", and then attempts to assert breach of warranty and br~ach of 

contract claims against Parex. 

There is a major problem with this effort. Pulte cannot produce a single warranty or 

contract. Pulte cannot allege what the terms of these alleged agreements are. Parex is 
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challenged to find how a party can in good faith allege the existence of a third party beneficiary 
. . 

relationship when it has absolutely no idea what the contract says. Further, there is literally no 

allegation of what Parex warranted and how Parex violated such ''warranties" and "contracts". 

Parex knows and understands that Virginia is a notice pleading state and that the moving 

party is entitled to have all factual allegations and resulting inferences taken as true. This 

latitude should not extend, however, to blatant attempts to creatively plead relationships which 
) 

parties have no basis for asserting. Based on the utter lack of factual allegations, coupled with 

the Consolidated Responses of Pulte to Parex' Motion Craving Oyer, the Court should sustain 

Parex' Demurrers to breach of contract and breach of express warranty. 

WHEREFORE, Defendant, Parex, Inc. respectuflly requests that the Court enter an Order 

sustaining its Demurrers to the Cross-claims of Pulte Home Corporation, dismissing with 

prejudice the claims set forth in the Cross-claims, and such other relief as the Court deems 

proper. 

By: 
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RUSSELL & RUSSELL, P.C. 
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150 S. Washington Street 
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Counsel for Defendant, Parex, Inc. 
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4021 University Drive, Suite 204 
Fairfax, VA 22030 

Daniel K. Bryson 
LEWIS & ROBERTS, P.L.L.C. 
1305 Navaho Dr., Suite 400 
Raleigh, NC 27609 

lvlichaelJ.lV!cManus 
DRINKER, BIDDLE & REATH LLP 
1500 K.. St, NW 6th Floor 
Washington D.C. 20005 

Ralph Rinaldi 
Cowles, Rinaldi, Judkins & Korjus 
10521 Judicial Drive Suite 204 
Fairfax, Virginia 22030-5184 

8 

-149-

Jordan Samuel 
2009 N. 14th Street, Suite 510 
Arlington, VA 22201 

Christopher Hassell 
GILBERG & KIERNAN 
1250 I Street, N.W., 6th Floor 
Washington, D.C. 20005 

Robert R Sparks 
Herge, Sparks & Christopher, LLP 
6862 Elm St., Suite 3 60 
Vienna, Va. 22101 

David Corrigan 
Harman, Claytor, Corrigan & Wellman 
PO Box 70280 
Richmond Va. 23255 



. . ·-:. 
, .... 4::.,. 

VIRGIN IA: 

IN THE CIRCUIT COURT OF THE COUNTY OF FAIRFAX 

PAUL ANDERSON, et al., ) 
) 

v. ) At Law No. 183665 
) 

:el!LIE HOME CORPORA TIO~, et al. 1 ) 
DEAN BERGER, et. al., ) 

) 
v. ) At Law No. 183428 

) 
:eULIE HOME CORPORATION, etal. 1 } 
DOUGLAS S. BURDIN, et. aL, ) 

) 
v. ) At Law No. 184141 

) 
filLIE HOME CQRPORAIIQN, et al. 1 ) 
PAOLO COLOMB!, et. al., ) 

) 
v. ) At Law No.184142 

) 
~UL TE HOME COReORAIION1 e..t al. 1 ) 
HENRY FRANCIS EDEN, et. al, ) 

) 
v. ) At Law No. 183921 

) 
fULIE HOME CORPORAIION, e..t a.lu ) 
DAVID GANG, ) 

) 
v. ) At Law No. 186501 

) 
:eULIE HOME CORPORATION, etal.1 ) 
JACK M. HA WXHURST, et aL, ) 

) 
v. ) At Law No. 185075 

) 
~llLIE HOME CO~ORAIION, e.t al. 1 ) 

-150-



EDWARD P. JARMAS, et aL, ) 
) 

v. ) At Law No. 185073 
) 

fULIE HOME CORPORAIION, et al .• ) 
MICHAEL R. LINCOLN, et aL, ) 

) 
v. ) At Law No. 184015 

) 
fULTE HOME CORPORAIION, et al .• ) 
MICHAEL MALCHOW, et al., ) 

) 
v. ) At Law No.184008 

) 
fULIE HOME CORPORAIIQN, c_t al.1 ) 
TIM L. PECKINPAUGH, et al., ) 

At Law No. 184719 / 
) 

v. ) 
) 

fULIE HOME COREORAIIOM, e.t al .• ) 
MICHAEL J. REBIBO, et al., ) 

) 
v. ) At Law No. 183920 

) 
fULTE HOME CORPORAIION, e.t al.1 ) 
H. KENT RODGERS, et al., ) 

) 
v. ) At Law No. 185074 

) 
:eULIE HOME CORPQRATION, et al.1 ) 
MICHAEL J. ROWEN, et al, ) 

) 
v. ) At Law No. 184424 

) 
:eULTE HOME COReORAIION, e1. al. 1 ) 
JAMES R. WEA VER, et al, ) 

) 
v. ) At Law No. 184107 

) 
:em~IE HOME CORPORAIION, et. a/0 ) 

-151-



DEFENDANT PULTE H01\1E CORPORATION'S 
CONSOLIDATED BRIEF IN SUPPORT OF ITS DEMURRER AND PLEAS IN BAR 

BACKGROUND 

All of the fifteen above-referenced suits arise out of the installation of a type of synthetic stucco 

known as "EIFS" on Plaintiffs' homes. Pulte Home Corporation ("PHC") is alleged to have built 

and/or sold the homes. In all but one of the suits, the same eight counts are brought against PHC.1 

This is the second round of demurrers and pleas. In an Order dated June 2, 2000, this court 

partially sustained and partially overruled PHC's demurrers and special pleas as to Plaintiffs' original 

Motion for Judgment ("MFJ"), and granted Plaintiffs leave to amend. The Amended Motions for 

Judgment ("AMFJ") were filed on June 15, 2000, to which PHC again demurred and asserted pleas in 

bar as to all counts. These are the subject of the instant Memorandum. 

THE PLEADINGS 

In the May 25, 2000 hearing on the Defendants' initial demurrers and pleas, there was some 

confusion as to which documents were part of the pleadings and could be considered on demurrer. So 

there is no misunderstanding this time, the Purchase Agreements between PHC and the Plaintiffs (the 

relevant portion of which is attached as Exhibit B to .PHC's demurrer)2 are part of the pleadings by 

Orders dated February 11, 2000 and July 28, 2000. Additionally, PHC's limited warranty, the Pulte 

Protection Plan (the "PPP Warranty"), may be considered on demurrer by virtue of (1) PHC's 

attachment of same to its demurrer as Exhibit A, ~, ~, Luckett v. City of Harrisonburg School 

BQm!, 14 Va. Cir. 76, 81 (Rockingham 1988) (document may be considered on demurrer by craving 

oyer QI by attaching it to the demurrer), (2) Plaintiffs' improper denial of the authenticity of the PPP 

Warranty in response to PHC's Rule 3:12 pleading (to be the subject of a separate Motion to Compel), 

or (3) the fact that at least some of the Purchase Agreements incorporate the PPP Wap-anty, ~' ~' 

PHC's Demurrer to Anderson AMFJ, Exhibit B at 6 (incorporating Home Care Manual, which 

includes the PPP Warranty). 

ARGUMENT 

For the reasons set forth below, as supplemented by PHC's previously filed briefs, PHC 

submits that its demurrer and pleas in bar to the fifteen AMFJ should be sustained. 

1 The counts are Negligence Per Se (Count One), Breach of Express Warranty (Count Two), Breach of Implied Warranties 
(Count Three}, Breach of Contract (Count Four), Actual Fraud (Count Five), Constructive Fraud (Count Six}, Violation of 
the Virginia Consumer Protection Act (Count Fifteen) and Violation of Va. Code Ann. § 18.2-216 (Count Sixteen). The 
Peckinpaughs (Law No. 184719) brought only six counts, omitting Breach of Contract and Violation of§ 18.2-216. 
2 Each Purchase Agreement contains a number of addenda, varying depending on the Plaintiffs, none of which have any 
bearing on the issues before this Court unless otherwise indicated. 
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I. DEMURRER 

A. Demurrer as to Negligence Per Se 

1. Liability for negligence per se is barred by an enforceable contractual disclaimer and 

waiver of rights contained in Plaintiffs' Purchase Agreements with PHC, ~ PHC's Demurrer, Exhibit 

B at 2-33 (disclaiming "liability whether in contract, in tort, under any warranty, or otherwise," and 

limiting recovery "to the remedy provided in the limited [PPP] warranty"), and reit~rated in the PPP 

Warranty,~ PHC's Demurrer, Exhibit A at 6 (same). Such waivers are valid and enforceable in 

Virginia, and are not subject to change at the whim of one party. ~, ~, Chesapeake & O.R. Co. v. 

Clifton Forge-Waynesboro Tel. Co., 216 Va. 858, 224 S.E.2d 317 (1976) (holding that a railroad not 

acting as a common carrier may, like any other entity, contractually exempt itself from liability for 

negligence); Nido v. Ocean Owners' Council, 237 Va. 664, 378 S.E.2d 837 (1989) (upholding a 

limitation of liability provision between a unit owner and the condominium owners' association); 

Envirotech Corp. v. Halco Engineering, 234 Va. 583, 364 S.E.2d 215 (1988) (parties to a contract who 

allocate the risks and remedies should be held to their bargains). Further, these disclaimers are 

capitalized, printed in boldface, conspicuous in lettering, and appear in two different documents. 

"Where an agreement is complete on its face and is plain and unambiguous in its tenns, the court is not 

at liberty to search for its meaning beyond the instrument itself." Lerner v. The Gudelsky Co., 230 Va. 

124, 132 (1985); ~Coker v. State Fann Fire and Casualty Co., 45 Va. Cir. 510, 518 (Fairfax 1998) 

(Klein, J.). Accordingly, liability for negligence per se has been validly disclaimed and waived. 

2. Even absent the contractual disclaimer, there could be no liability against PHC for 

negligence per se based on the rule in Virginia that, where a negligence count accompanies a breach of 

contract count, "the duty tortiously or negligently breached mtist be a common law duty, not one 

existing between the parties solely by virtue of the contract." Foreign Mission Board y; Wade, 242 Va. 

234, 241, 403 S.E.2d 144, 148 (1991) (emphasis added), quoted in Ricbmond Metro. Auth. y. 

McDevitt Street Bovis. Inc., 256 Va. 553, 558, 507 S.E.2d 344, 347 (1998). Here, it is self-evident 

that Plaintiffs would have no cause of action for purported building code violations against PHC absent 

the existence of the sales contract between Plaintiffs and PHC; indeed, Plaintiffs WQuld not have the 

home at all. This count is a thinly disguised claim for negligent breach of a construction contract, as 

already ruled by this Court in an earlier synthetic stucco case. ~Blanchette v. Toll Brothers. Inc., 48 

Va. Cir. 386, 387 (Fairfax 1999) (Thatcher, J.) ("Plaintiffs allege Negligence Per Se .... Defendants 

3 The quoted language appears on page 2 of all Purchase Agreements except four (Anderson, Berger, Jannas and Weaver), 
in which the language appears on page 3. 
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are correct in citing-the rule of Foreign Mission Board in this case").4 Hence Foreign Mission Board 

bars Plaintiffs' improper attempt to convert a contract claim into a tort claim. 5 

3. Even if otherwise actionable, a review of the penultimate paragraph of Plaintiffs' 

negligence per se count reveals its deficiency. See,~, Berger AMFJ if 27(a)-(o). Subparagraphs {d) 

through ( o) do not even identify the statutory standard allegedly violated, and are thus deficient on 

their face. Subparagraphs (a), (b) and (c), which are predicated on alleged violations of the Virginia 

Unifonn Statewide Building Code ("USBC"), are deficient in that they fail to allege or establish that 

the hann they claim to have suffered is of the type protected by that particular code provision. See 

VEPCO v. Savoy Constt. Co., 224 Va. 36, 45, 294 S.E.2d 811, 817 (1982). Further, most cited USBC 

provisions concern the design, construction and durability of EIFS, and are thus invalid against PHC 

because PHC lacks the requisite "underlying common law duty" to Plaintiffs concerning such matters. 

~Talley v. Danek Medica. Inc., 179 F.3d 154 (4th Cir. 1999), qyoting Williamson y. Old Brogue. 

~ 232 Va. 350 (1986) ("negligence per se does not create a cause of action where none· otherwise 

exists"). Such provisions are also inapplicable because the USBC defines synthetic stucco as an 

"approved" exterior cladding. USBC § 140 5 .1. Still other cited provisions, such as § 115 .1, mention 

only vague standards of reasonableness that cannot form the basis of a negligence per se claim. ~ 

Restatement (Second) of Torts § 285 illus. 5; McNeil Pharrn. v. Hawkins, 686 A.2d 567, 579 (D.C. 

1996) (no negligence per se if statute "merely repeat[s] the common law duty of reasonable care"). 

B. Demurrer as to Breach of Express Warrantv 

1. This count has been waived based on counsel for Plaintiffs' July 28, 2000 

representation to this Court (Williams, J.) that Plaintiffs are not relying on the PPP Warranty. At the 

time, the Court - apparently recognizing the significance of counsel's statement - remarked, "so it is 

on the record ... " Counsel's disclaimer operates as a complete waiver of the breach of express 

warranty count because the AMFJ, as drafted, relies Q!lC£ on the PPP Warranty. ~' ~' Berger 

AMFJ ~ 33 ("Pursuant to the Contract between Pulte and plaintiffs, Pulte provided an express 

warranty, that ... Pulte would repair or replace any defective materials and/or workmanship which 

became known or apparent during the warranty period"). Plaintiffs are bound by th~.ir pleadings, just 

as they are bound by their counsel's representations to this Court. 

4 Ultimately the Court in Blanchette did not apply the rule in Foreign Mission Board because "Plaintiffs have alternatively 
pleaded for rescission of the contract." 48 Va. Cir. at 387-88. By contrast, since the present Plaintiffs have not sought 
rescission, but rather legal damages, the rule applies. 
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2. Even if the A.MFJ was drafted in such a way as to allege the existence of express 

warranties other than the PPP Warranty, abandonment of the PPP Warranty claim would still be 

tantamount to abandonment of the entire breach of express warranty count because both the Purchase 

Agreement and the PPP Warranty expressly disclaim and waive the existence of any other express 

warranties. ~ PHC's Demurrer, Exhibit A at 6 & Exhibit Bat 2-3; Part I.A.I, supra. 

3. Finally, even if the PPP Warranty hadn't been abandoned, it is clear .from its face that 

mandatory conditions precedent have not been met. In particular, as conclusively evidenced by the 

very fact that these suits were filed (and are not .seeking confirmation of an arbitration award), the 

unambiguous mandatory arbitration clauses in the PPP Warranty have not been honored. See PHC 

Demurrer, Exhibit B at 7; see also Va. Code Ann. § 8.01-581.01 (arbi~ation agreements are "valid, 

enforceable and irrevocable"); Va. Code Ann.§ 8.01-577(B) ("submission of any claim or controversy 

to arbitration pursuant to [an] agreement shall be a condition precedent to institution of suit or action 

thereon ... "). Accordingly, this coµnt should be dismissed in any event. 

C. Demurrer as to Breach of Implied Warranty 

1. Because a purchaser of a new dwelling acquires no implied warranties under Virginia 

common law,~ Davis v. Tazewell Place Assoc., 254 Va. 257, 492 S.E.2d 162 (1997), ci1ing ~ 

Farms v. Coupe, 219 Va. 287, 289 (1978), the only potential implied warranties are those legislatively 

provided by Va. Code Ann.§ 55-70.1, and these have been validly waived in the Purchase Agreement. 

See PHC Demurrer, Exhibit B at 2-3. This Court already concluded as much in the first round of 

demurrers with respect to the Purchase Agreements executed .by Plaintiffs Anderson, Berger, Jarmas 

and Weaver, and this prior ruling should still stand since Plaintiffs' allegations in this count are wholly 

unchanged from their original lvfFJ. 

2. A nearly identical disclaimer is contained in the Purchase Agreements of the other 

eleven suits, but unlike the other four, close examination reveals that the disclaimer language is not 

two points larger than the other type. PHC Demurrer, Exhibit Bat 2. However, this shortcoming does 

not render these disclaimers invalid, since Va. Code Ann. § 55-70.l(C) requires the larger font type 

~ where the disclaimer language purports to sell the home "as is." ~ Here, the _homes were nm 
being sold as is; rather, they were sold with the PPP Warranty (which offers far more protection than 

the statutory warranties). Given the plain wording of § 55-70.l(C), the principal that statutes in 

.s To the extent that this argwnent is inapplicable to the Peckinpaughs - who, as subsequent purchasers, did not include a 
breach of contract count - the Peckinpaughs' suit is nonetheless barred by the economic loss rule by virtue of their lack of 
privity with PHC. ~ Sensenhrennery Rust OrUng & Neale, 236 Va. 419, 374 S.E.2d SS (1988). 

A 
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derogation of the common law should be strictly construed, and the common sense notion that a 

disclaimer can be slightly less obvious if the home is not being sold "as is," the two-point requirement 

is inapplicable. Here, PHC's disclaimer is printed in capitalized, boldfaced letters, is otherwise 

conspicuous within the meaning of§ 8.1-201 ( 10), expressly mentions § 55-70.1 and its provisions, and 

is repeated in substance in the PPP Warranty. Accordingly, all implied warranty disclaimers are valid. 

D. Demurrer as to Breach of Contract 

1. For the same reasons discussed in Part I.A.I, supra, liability for breach of contract is 

barred by the express disclaimer of liability - including liability "in contract" - and corresponding 

waiver of rights in Plaintiffs' Purchase Agreements with PHC. ~ PHC's Demurrer, Exhibit Bat 2-3. 

2. Even if the Purchase Agreement were actionable, Plaintiffs failed to allege satisfaction 

of the mandatory conditions precedent to ~ecovery thereunder, including wri~~n notice of default. ~ 

PHC Demurrer, Exhibit B at 4-5 ("[i]n the event we have not complied with our obligations under this 

Agreement you will send us notice. setting forth the default, in detail, and we will have ten ( 10) days 

after receiving the notice within which to fulfill our obligations"). Additionally, four of the Purchase 

Agreements have mandatory arbitration clauses. See PHC Demurrer (Anderson, Berger, Jannas & 

Weaver), Exhibit B at 5; ~ also Part I.B.3, supra. "A party seeking to recover on a contract right 

must ~ and prove perfonnance of any express conditions precedent upon which his right to 

recovery depends," Lerner v. The Gudelsky Co., 230 Va. 124, 132-133 (1985) (emphasis added), and 

Plaintiffs have failed to do so here. 

3. Finally, the breach of contract count is deficient because the contractual obligations 

alleged by Plaintiffs to have been breached are simply nonexistent, as a review of the Purchase 

Agreements demonstrates. Specifically, Plaintiffs contend that PHC "failed to perfonn the necessary 

remedial activities to correct the defect in plaintiffs' house," ~, ~ Berger AMFJ , 47, but the 

Purchase Agreements mention no requirements concerning any contractual obligation to remediate or 

correct defects. ~ PHC Demurrer, Exhibit B. Rather, the Purchase Agreement defers all such 

matters to the PPP Warranty. Id. at 2-3. "[A] court considering a demurrer may ignore a party's 

factual allegations contradicted by the terms of authentic, unambiguous documents l}lat properly are 

part of the pleadings,"~ Ward's Equipment. Inc. y. New Holland North America; Inc., 493 S.E.2d 

516, 518, 254 Va. 379 (1997), and doing so here reveals this count's deficiency. 

E. Demurrer as to Actual Fraud 

1. Plaintiffs cannot prove reasonable reliance. First, statements made by PHC 

salespersons and agents are barred by the extensive ''No Oral Representations" clause in the Purchase 
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Agreements, the effect of which is to preclude a jury finding of reasonable reliance. ~ PHC 

Demurrer, Exhibit B at 5-6. By signing the contracts, Plaintiffs affirmed their knowledge that PHC's 

Representatives lack the authority to make any binding promises or representations, and that Plaintiffs 

are not relying on any such promises or representations. ML This clear and well-drafted clause is 

binding. See Martin & Martin. Inc. v. Bradley Enterprises. Inc., 256 Va. 288, 292, 504 S.E.2d 849, 

851 (1998) (enforcing "entire agreement" clause providing that "no party has made .representations"); 

Bank of Montreal v. Signet Bank, 193 F.3d 818 (4th Cir. 1999) (as a matter of law, reliance not 

justifiable where agreement recites that signatory will not rely on other signatory's representations); 

see film Restateme~t (Second) of Agency § 260( I). Second, the allegations predicated on "documents 

provided to plaintiffs on or before closing," see,~, Berger AMFJ ,~ 54-56, are deficient for failure . .. 
to allege that the documents were received prior to contract. There can be no actionable reliance if the 

documents were reviewed ~ Plaintiffs were already contractually obliged to purchase the home. 

2. The substance of the allegations is likewise defective. A careful review of.the actual 

fraud counts reveals representations that, if made, constituted mere opinions, trade talk, puffery, or 

promises as to future events. See, ~, Tate v. Colony House Builders. Inc., 257 Va. 78, 82 (1999). 

("the mere expression of an opinion, however strong and positive the language may be, is no[t] fraud . 

. . . trade talk, or puffing, do[ es] not constitute fraud .... "); Watson v. Avon Street Bus. Ctr .. Inc., 226 

Va. 614, 311S.E.2d795 (1984) (statements that roof is a "25-yearroof' and "a good roof' are "typical 

seller's talk, expressions of opinion insufficient to frame a jury issue"). 

3. The actual fraud count is yet another improper attempt to recast a contract claim as a 

tort count, and is barred by Foreign Mission Board and McDevitt S_treet Bovjs. In some circumstances, 

claims for actual fraud may escape this rule, but not in this case because just as in McDeyitt Street 

~, there is no fraud in the inducement allegation "that [PHC] did not intend to fulfill its contractual 

duties at the time it entered into the [Purchase Agreement]." 256 Va. at 560; ~Part l.A.2, supra. 

4. Claims of fraud and constructive fraud must be pled with particularity,~ Tuscadora v. 

B.V.A. Credit Corp., 218 Va. 849 (1978), and just as this court ruled in the first round of demurrers, 

Plaintiffs' Amended Motions still lack the requisite specificity. Many dates are omitt~d, and Plaintiffs 

often fail to identify which persons provided them with the alleged oral or written misrepresentations. 

F. Demurrer as to Constructive Fraud 

I. This count is barred for each of the reasons set forth in Part l.E, ~· 

2. Additionally, since "[t]he essence of constructive fraud is negligent misrepresentation," 

McDevitt Street Boyis, 256 Va. at 559, constructive fraud is appropriately viewed as sounding in 
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negligence. As such, McDeyjtt Street Bovjs makes clear that constructive fraud cannot be plead as 

fraud in the inducement to avoid the rule of Foreign Mission Board. ~film Virginia Transformer 

Corp. v. P.D. George Co., 932 F. Supp. 156, 162-63 (W.D. Va. 1996).6 For this same reason, the 

contractual disclaimer of liability "in tort", though concededly inapplicable to actual fraud, m apply 

to constructive fraud. ~Part I.A.I,~; Robberecbt v. Maitland Bros., 220 Va. 109 (1979). 

G. Demurrer as to the Virginia Consumer Protection Act 

1. Plaintiffs fail to allege anywhere in the VCPA count that they relied on any of PHC's 

purported misrepresentations. Hence, this count is facially deficient. 

2. The VCPA claims also fail because they are not set forth with specificity as was 

required by this Court's June 2, 2000 Order; in fact, the VCPA allegations in the MFJ and AMfJ are 

entirely identical. Additionally, Plaintiffs continue to lump PH~ ~ogether with Coronado, CSS and 

Parex without specifying who said or did what. A demurrer js properly sustained if "plaintiffs' method 

of grouping the defendants into categories makes it impossible to ascertain what representations were 

made to whom, when the particular representations were made, and if a particular plaintiff relied on 

any of the statements." Adams v. Central Fidelity Bank, 38 Va. Cir. 14, 16 (Fairfax 1995). 

3. The Peckinpaughs' VCPA claim fails for the additional reason that the Peckinpaughs 

did not buy from PHC; hence, PHC does not fall within the statutory definition of a "supplier" that 

would subject them to VCPA liability. ~Va. Code Ann. § 59.1-198; ~, ~, Link. et al. v. Toll 

Brothers. et al., Law No. 184843 (Order dated 415100 sustaining VCP A demurrer as to subsequent 

purchasers) (Ney, J. ). 

H. Pemurrer as to 18.2-216 

1. As with the VCP A count, this false advertising count fails because Plaintiffs did not 

allege that they ntlkd (or even saw) any written PHC advertisements. 

2. This false advertising count also fails for its lack of particularity and intermingling of 

defendants as discussed in Part l.G.2, mm:g; ~Order dated 6/2/00 at 4. 

II. PLEAS IN BAR 

Many of Plaintiffs' counts are also barred by the applicable statute of limitatipns. For ease of 

analysis, the attached Exhibit A sets forth for each case the Plaintiffs' name(s), the date of execution of 

the Purchase Agreement, the date of settlement on the new home, and the date the suit was filed. 

6 Based on similar logic, the constructive fraud claim of the Peckinpaughs is barred by the economic loss rule. ~ Viminia 
Transfoaner Corp., 932 at 162-63; Genito Glenn LP y National. Housing Building Com, 50 Va. Cir. 71, 81-82 (Va. 
Beach 1999). 
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A. One-Year Statute of Limitations for Anderson. Berger. JaIDJas & Weaver on All Counts 

As a preliminary matter, the Purchase Agreement for the above four Plaintiffs shortens the statute of 

limitations for fill counts to one year. PHC Demurrer, Exhibit B at 3.7 Contractual provisions of this 

sort are enforceable in Virginia. See Board· of Supervisors v. Samson. 235 Va. 516, 520, 369 S.E.2d 

178, (1988) (upholding one-month limitation period); ~ fils2 Southwood Builders. Inc. v. Peerless 

lnb235 Va. 164, 171, 366S.E.2d104, 108 (1988); Virginia fire and Marine Ins. Co. v. Wells. 83 Va. 

736, 739-40, 3 S.E. 349, 350-51 (1887). In fact, this specific PHC disclaimer has always been upheld 

by this Court, even as to fraud counts. ~' ~, Blastos. et al. y. Pulte Home Corp., Law No. 141976 

(Final Order dated 1/6/96 and Letter Opinion dated 12/12/95) (Wooldridge, J.).8 

Since both the contract date and the closing date of these .four Plaintiffs predates their filing 

date by more than one year, see Exhibit A, all counts which accrued as of the date of injury (i.e., all but 

the two fraud counts) must be summarily dismissed. PHC respectfully requests an evidentiary hearing 

as to the fraud counts for which the "discovery rule" applies. ~Part II.C, infra. 

B. Two-Year Statute of Limitations for Negligence Per Se 

Under Va. Code Ann.§ 8.01-243(A), a two-year statute of limitations applies to the negligence 

perse count, which begins to run from the date of injury pursuant to§ 8.01-230. See,~' Link. et al. 

v. Toll Brothers. et al., Law No. 184843 (Order dated 4/5/00 applying two-year limitation period to 

EIFS negligence per se count) (Ney, J.); ~~Ely v. Shirley's Barbecue. Inc., 30 Va. Cir. 302, 303-

05 (Roanoke 1993) (negligent construction and code violation case was subject to two-year limitation); 

accord Va. Code Ann. § 36-106(D) (providing two-year limitation period for prosecutions under 

USBC). Accordingly, all counts for negligence per se except those brought by Plaintiffs Anderson, 

Jannas and Weaver9 are time-barred because they were commenced more than two years after the 

cause of action accrued. 

C. Two-Year Statute of Limitations for Actual and Constructive Fraud 

Both fraud counts brought by Plaintiff Gang are time-barred because a review of his Amended 

Motion reveals that he knew or should have known of the alleged fraudulent statements more than two 

7 "No mediation, arbitration or action, regardless of fonn, arising out of this transaction and/or any ~bligations between the 
parties, may be brought by you more than one (1) year after the cause of action has accrued." · 
8 The Honorable David Stitt also aff'mned the validity of the contractual statute of limitations on March 31, 2000, in Amggn 
y Pulte Home Cor:poration, Law No. 2000-0185815. 
9 Additionally, insofar as the negligence per se count in the AMFJ does not relate back to negligence count in the original 
MFJ, ~EC£, S!ll[i, 30 Va. Cir. at 303-05, the claims of these three Plaintiffs are barred based on the June 15, 2000 AMFJ 
filing date. Moreover, as set forth in Part II.A, .slll21Jl, these three Plaintiffs are among the four whose claims, including 
negligence per se, are subject to the one-year statute of limitations provided in the Purchase Agreement, and are therefore 
time-barred in any event. 
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years before he filed suit.~ Va. Code Ann.§ 8.0l-243(A); § 8.01-249(1). Specifically, Gang alleges 

that on April 1 and 8, 1997, more than two years prior to the commencement of his suit, a home 

inspection was performed on Plaintiffs' home which "indicated that the synthetic srucco was installed 

improperly, and that excess moisture was still entering the house," and that "[a]s a result of this 

inspection and addition reports in the media, Plaintiff became concerned that his house was, and is, 

experiencing severe moisrure intrusion problems." Gang AMFJ ~ 17; see fils.Q Gang MFJ ~ 16. Given 

this admitted knowledge and concern regarding his synthetic stucco and moisrure intrusion problems, 

Gang's actual and constructive fraud counts are time-barred.10 

D. Failure to SatisfY Conditions Precedent to Express Warranty 

Based on Plaintiffs' withdrawal o_f reliance on the PPP Warranty and resulting abandonment of 

its express warranty count, PHC does not expect to present evidence on its plea based on Plaintiffs' 

failure to satisfy the conditions precedent to that warranty, but reserves the right to do so. 

E. Three-Year Aggregate Limitation Period for Implied Warranties 

The implied warranties under Va. Code Ann. § 55-70.1 "provide a warranty period of one year 

from the date of transfer or possession, and prescribe a statute of limitations of two years from the date 

of the breach of the warranty." Tazewell Place Assoc., 254 Va. at 261; see Va Code Ann.§ 55-70.l(E). 

PHC disputes that all Plaintiffs gave notice of an exterior cladding moisture intrusion defect within the 

one-year statutory notice period, and respectfully requests an evidentiary hearing on this issue. 

However, even assuming that proper notice was given, the subsequent two-year limitation period has 

expired as to Plaintiffs Gang, Hawxhurst, Malchow, Rodgers and Peckinpaugh. ~Exhibit A. 

F. Two-Year Statute of Limitations for VepA and Va Cpde Ann.§ 18.2-216 

The VCPA provides that a cause of action that accrues on or after July 1, 1995 must be brought 

within two years after accrual as provided in § 8.01-230. ~Va. Code Ann. § 59.1-204.1. Section 

8.01-230 codifies the common law rule that the limitation period shall begin to run from the date of 

injury, i.e., the date of the wrongful act, not the date of discovery. ~ liL. & Revisers' Note thereto. 

The deceptive advertising statute, § 18.2-216, is likewise subject to a two-year statute of limitations, 

though this is by virtue of the "catch-all" provisions of § 8.01-248 since the deceptive advertising 

statute contains no limitation period. The discovery rule of§ 8.01-249(1) is inapplicable to either 

count. ~Wilson. et al. v. Dryyit Systems. Inc., Law No. 180479 (Order dated 11/23/99 applying 

§8.01-248 to§ 18.2-216 without discovery rule); Byrd v. Crosstate Mortgage and Investments. Inc., 34 

Va. Cir. 17 (Richmond 1994) (declining to apply discovery rule to VCPA). Applying these two-year 

10 To the extent not ripe for disposition on the pleadings, PHC reserves the right to present evidence in support of this plea. 
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periods from the date of contract, 11 the VCP A and § 18.2-216 counts are time-barred as to all Plaintiffs 

except Anderson, Jarmas and Weaver, for whom the one-year contractual limitation period applies in 

any event. See Exhibit A; Part II.A, mpm. 

III. REQUESTS FOR RELIEF 

A. Contractual Limitations on Relief 

PHC demurred to Plaintiffs' request for relief based on the contractual limi~ations to recovery 

set forth in the Purchase Agreement. PHC requests a ruling that except as to the actual fraud count, 

Plaintiffs' remedies are limited by the Purchase Agreement to the Limited [PPP] Warranty referenced 

therein. ~ PHC Demurrer, Exhibit B at 2-3. Such contractual limitations are fully enforceable in 

Virginia. ~Part I.A.I,~-

B. Attorneys' Fees and Punitive Damages 

Plaintiffs request an award of attorneys' fees should be stricken for each AMFJ in which the 

VCP A and actual fraud counts are dismissed. The punitive damages request should also ·be stricken 

due to the vague and insubstantial nature of the actual fraud count for which such damages are sought. 

IV. CONCLUSION 

For the reasons discussed herein, PHC's demurrer and pleas should be sustained, and all of 

Plaintiffs' counts against PHC should be dismissed with prejudice. To the extent any count is not 

dismissed, PHC requests a ruling as to the contractual limitations on recovery set forth in Part III. 

By: () J l( 
Michael J. McManus (#15521) 
Jeffrey J. Lopez 
Brian A. Coleman (#41352) 
DRINKER BIDDLE & REA TH LLP 
1500 K Street, N.W., Suite 1100 
Washington, D.C. 20005-1209 

Jordan M. Samuel (#24185) 
JORDAN M. SAMUEL, P.C. 
2009 North 14th Street, Suite 510 
Arlington, VA 22201 

Dated: September 1, 2000 

Respectfully submitted, 

PULTE HOME CORPORATION 

11 Plaintiffs could only have been "injured" by the alleged false advertising materials disseminated by PHC if they were 
reviewed prior to contract Similarly, Plaintiffs could not have been misled in a consumer transaction under the VCPA 
unless PHC's misstatements occurred prior to contract. 

11\ 
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EXHIBIT A 

I • 

LAW NO. PLAINTIFFS DATE OF CLOSING DATE OF IMPLIED WARRANTIES SUIT FILED 
AGREEMENT DATE SUIT PROPERLY WAIVED W/IN3YEARS 

183665 Anderson, Paul & Tiffini 01/25/1998 03/20/1998 10/06/1999 YES NIA 
183428 Berger, Dean & Elaine 04/09/1997 09/30/1997 P9/24/1999 YES NIA 
184141 Burdin, Doug & Dianna 04/26/1996 11/22/1996 10/28/1999 . NO YES 
184142 Columbl, Paolo & Mary 10/30/1995 12123/1996 10/28/1999 NO YES 
183921 Eden, Henry & McWethy, Pat 08/02/0996 05/30/1997 10/19/1999 .. NO YES 
186501 Gang, David 10/27/1995 07/15/1996 03/01/2000 NO NO 
185075 Haw>churst, Jack & Linda 12/02/1995 07/31/1996 11/30/1999 NO NO 
185073 Jannas, Edward & Rebecca 12111/1997 01/30/1998 11/30/1999 YES NIA 
184015 Lincoln, Michael & Wendy 01/19/1997 10/24/1997 10/22/1999 NO YES 
184008 Malchow, Michael & Jakubcak,Doreen 09/16/1995 12/29/1995 10/21/1999 NO NO 
183920 Rebibo, Michael & Cynthia 01/05/1997 06/27/1997 10/19/1999 NO YES 
185074 Rodgers, Kent & Christine 12/10/1995 07/08/1996 11/30/1999 NO NO 
184424 Rowen, Michael & Lori 01/10/1997 07/24/1997 11/12/1999 NO YES. 
184107 Weaver, James & Susan 10/02/1997 10/29/1997 10127/1999 YES NIA 
184719 Boutcher-Peckinpaugh 05/04/1996 05/23/1996 11/30/1999 NO NO 
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Suite 204, Courthouse Square 
Fairfax, VA 22030 
Counsel for American EIFS Stone & 
Stucco Supply, Inc. 
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VIRGIN I A: 

IN THE CIRCUIT COURT OF THE COUNTY OF FAIRFAX 

PAUL ANDERSON, et al., ) 
) 

v. ) At Law No. 183665 
) 

fULIE HOME CORPORA TION1 et al. 1 ) 
DEAN BERGER, et. al., ) 

) 
v. ) At Law No. 183428 

) 
fULTE HOME CORPORA TION1 et al. 1 ) 
DOUGLAS S. BURDIN, et. al., ) 

) 
v. ) At Law No. 184141 

) 
PULIE HOME CORPORATION, et al. 1 ) 
PAOLO COLOMB!, et. al., ) 

) 
v. ) At Law No. 184142 

) 
fULIE HOME CQB.fORA TION1 et al.1 ) 
HENRY FRANCIS EDEN, et. al., ) 

) 
v. ) At Law No. 183921 

) 
fllLIE HQME CORPORAIION, e.t gl. 1 ) 
DAVID GANG, ) 

) 
v. ) At Law No. 186501 

) 
PULTE HOME CORPORATION, e.t a[11 ) 
JACK M. HA WXHURST, et aL, ) 

) 
v. ) At Law No. 185075 

) 
fllLIE HQME CORPORA TIQN, e.t a.L. ) 
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EDWARD P. JARMAS, et aL, ) 
) 

v. ) At Law No. 185073 
) 

fUL TE HOME CQRPORAII0~11 e.t a.Lu ) 
MICHAEL R. LINCOLN, et al, ) 

) 
v. ) At Law No. 184015 

) 
:eULTE HOME CQRPORAIION, et gl. 1 ) 
MICHAEL MALCHOW, et al., ) 

) 
v. ) At Law No. 184008 

) 
fllLIE HOME CORPORAIION, e_t g.f. 1 ) 
TIM L. PECKINPAUGH, et al., ) 

) 
v. ) At Law No. 184719 

) 
:eI.ILTE HOME CQRPORAIIOIS, et al. 1 ) 
MICHAEL J. REBIBO, et al, ) 

) 
v. ) At Law No. 183920 

) 
fllLTE HQME CQRPORA TION, e_t g/. 1 ) 
H. KENT RODGERS, et aL, ) 

) 
v. ) At Law No. 185074 

) 
fUL TE HQME CORPORATION, e.t al. 1 ) 
MICHAEL J. ROWEN, et aL, ) 

) 
v. ) At Law No. 184~24 

) 
fllLTE HOME CORPORATIQN, el.fl.Lu ) 
JAMES R. WEA VER, et al., ) 

) 
v. ) At Law No. 184107 

) 
fULIE HOME COB.'fORAIION, eJ. al .. ) 
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DEFENDANT PULTE HOME CO~ORATION'S 
CONSOLIDATED BRIEF IN OPPOSITION TO THE DEMURRERS 

OF THE CROSS-DEFENDANTS AND THIRD-PARTY DEFENDANTS 

BACKGROUND 

All of the fifteen above-referenced suits arise out of the installation of a type of synthetic stucco 

known as "EIFS" on Plaintiffs' homes. Plaintiffs, original Motion for Judgment named three defen­

dants: Pulte Home Corporation ("PRC"), the alleged builder of the homes; CSS, L.L.C. ("CSS"), an 

alleged subcontractor of PRC which applied the synthetic stucco; and Parex, Inc. ("Parex"), the alleged 

manufacturer and supplier of the synthetic stucco. 

All three defendants filed demurrers and pleas to the Motion for Judgment, and PHC ad­

ditionally filed a Motion for Leave to file a Cross-Claim against CSS and Parex and a Third-Party 

Motion for Judgment against subcontractor Coronado Corp. ("Coronado"), synthetic stucco suppliers 

American EIFS Stone & Stucco Supply, Inc. ("American EIFS") and American Stucco & Stone, 

L.L.C. ("American Stucco''), and two principals of CSS, Coronado, American EIFS and/or American 

Stucco: Bernard Franks and Benjamin Franks. In the resulting Orders dated June 2, 2000, the Court 

sustained in part and overruled in part the original defendants' various demurrers and pleas and granted 

Plaintiffs leave to amend, and additionally granted PHC leave to file its cross-claims and third-party 

claims. Plaintiffs' Amended Motions for Judgment ("AMF J") were filed shortly thereafter (which now 

include Coronado as a defendant), as were PHC's Cross-Claims ("CC") and Third-Party Motions for 

Judgment ("3P MFJ"). Additional demurrers and/or pleas were filed to Plaintiffs' and PHC's claims, 

the latter of which are the subject of the instant Memorandum. 

ARGUMENT 

The only defensive pleadings that were filed and briefed in response to PHC's cross and third­

party claims are demurrers filed by Parex., American EIFS and American Stucco. 1 Due to the simi­

larity of the arguments made by these three defendants in connection with the five counts asserted 

against each, PHC will consolidate its response and address the five counts seriatim. 

I. BREACH OF CONTRACT 

PHC's breach of contract count is predicated on a third-party intended beneficiary theory, and 

specifically the allegation that any sales contracts and/or indemnification agreements entered into by 

1 Coronado, CSS, Bernard Franks and Benjamin Franks each filed an Answer and Growtds of Defense to PHC's claims. 
Benjamin Franks additionally filed a corporate veil Plea in Bar, but did not file a supporting brief. PHC assumes that 
Benjamin Franks has either abandoned this plea or intends to later seek an evidentiary hearing on this issue. Parex, for its 
part, filed a Plea in Bar in connection with PHC's Breach of Contract count, but Parex's brief addresses only its Demurrer. 
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Parex, American EIFS and/or American Stucco with each other or with CSS or Coronado would, by 

intent and design, inure to PHC's benefit. See CC ,, 28-30; 3P MFJ ,, 32-34. American EIFS and 

American Stucco demur based on PHC's failure to allege the "actual existence" of a contract and the 

purported lack of factual support for its claim. Similarly, Parex contends that PHC's inability to pro­

duce a copy of the contract is dispositive. These arguments misconstrue the nature of third-party 

claims, and overstate PHC's pleading requirements. 

Under Virginia's notice pleading rules, if a pleading "is drafted so that defendant cannot mis­

take the true nature of the claim, the trial court should overrule the demurrer." CaterCorp. Inc. v. 

Catering Concepts. Inc., 246 Va. 22, 24 (1993); accord Virginia Rules 1:4(d) & 1:4G) ("a simple state­

ment ... of the essential facts is sufficient"). PHC' s breach of contract count meets this standard: it 

infonns the defendants that they need look no further than their contracts with the other parties to 

ascertain the nature of PHC's claim. This pleading requirement is even more relaxed under Rules 3:9 

(Cross-Claim) and 3: 10 (Third-Party Practice), which state that a party may file a cross and/or third­

party claim upon a person "who is or may be liable to [the cross or third-party claimant] for all or part 

of [the plaintifrs claim]" (emphasis added); see also Va. Code Ann. § 8.01-281A (cross and/or third­

party claims may be based on alternative theories of liability). Thus PHC's breach of contract count is 

a properly pied contingent claim. 

Equally deficient is American EIFS' and American Stucco's argument that "there is simply no 

factual support for Pulte' s claim that it is an intended third-party beneficiary." This argument is one 

for the merits, or perhaps summary judgment, but is inappropriate at this stage since a demurrer "ad­

mits the truth of all material facts properly pleaded." CaterCorp .. Inc., 246 Va. at 24. Here, PHC 

expressly alleged that It would be an intended beneficiary, CC, 29; 3P MFJ, 33,. which is sufficient 

under Va. Code Ann. § 55-22. A purported lack of "factual support" is no defense on the pleadings. 

Parex relies solely on PHC's present inability to produce a copy of a contract. This is irrele­

vant: the contract need not be part of the pleadings for PHC's claim for breach to be properly pled, 

~'~,.Wilt y. Water and Wastewater EQYip. Manuf. Ass'n. Inc., 43 Va. Cir. 118, 122 (1997) (deny­

ing motion craving oyer of contract where plaintiff denied having possession of same), and an oral 

contract may be sufficient in any event. ~Copenhaver y. Rogers, 238 Va. 361 (1989). Furthennore, 

PHC believes that contracts exist in the possession of Parex or the other parties, and PHC is entitled to 

obtain them through discovery. In this regard, it is noteworthy that American EIFS a~d American 

Stucco have nQ1 filed a plea in bar to this count based on the nonexistence of a contract of which PHC 

is an intended beneficiary. Likewise, Parex did file a plea in bar on this issue, but declined to brief it. 

2 
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Moreover, PHC filed document requests and interrogatories to all three defendants seeking to obtain 

the contracts - some of which are long overdue - but to date, no responses has been received. ~ Ex. 

A.2 In short, Parex's argument is, at best, premature. 

Parex also appears to question the good faith basis of PHC' s allegation that it stands to recover 

as a third-party beneficiary. Again, the short (and dispositive) answer is that on demurrer, PHC's alle­

gations must be taken as true. However, to respond more directly, the Subcontract attached to PHC's 

Cross-Claim and Third-Party Motion for Judgment expressly requires that the subcontractor (i.e., 

Coronado and/or CSS) procure indemnity agreements for PHC's benefit from any and all product sup­

pliers in connection with all purchase orders,~ CC & 3P MFJ, Ex. A at 2 (§ V.F) ("the Subcontractor 

shall require in its purchase orders that each supplier indenmify the Subcontractor and the Contractor 

from all losses arising from their materials and their delivery thereof'), and all supply agreements, ~ 

id., addendum ("General Specifications") at 1-2 & 6. Indeed, last page of the Subcontract sets forth 

the required supply agreement indemnification language. I.d., addendum at 6. PHC thus properly 

pleaded claims that are grounded on the reasonable premise that Coronado and CSS honored their 

duties under the Subcontract. 

II. BREACH OF EXPRESS WARRANTY 

American EIFS, American Stucco and Parex have grouped PHC's breach of express warranty 

count together with its breach of contract count, and applied the same arguments to both. These argu­

ments fall short for the reasons set forth above. However, there are also additional reasons why the 

demurrers on this breach of express warranty count should be overruled. 

First, although PHC would be an intended beneficiary of any warranty issued pursuant to the 

Subcontract, see CC & 3P MFJ, Ex. A, addendum at 1 ("suppliers shall warrant all. material and work­

manship effective from the date of settlement"), PHC is n.Q1 required under Virginia's U.C.C. to estab­

lish third-party beneficiary status to recover under an express warranty. ~Va. Code Ann. § 8.2-318 

(abolishing privity defense in express and implied warranty claims); &e. film Part III, infra. 

Second, PHC has pled two different breach of express warranty counts. In addition to the 

written warranty claim, PHC seeks recovery under express oral warranties "by way of affirmations of 

fact, promises, descriptions, and/or use of samples and/or models regarding the appearance, durability 

and/or water-resistance" of the synthetic stucco. CC~ 36; 3P MFJ ~ 40. Such express warranties are 

specifically recognized under the U.C.C., see Va. Code Ann.§ 8.2-313, and are presumed to be part of 

2 The responses of American EIFS and American Stucco were due on July 24, 2000, and are now almost two months late. 
Parex' s responses were due August 17, 2000, but PHC and Parex have agreed to ~tend this date to September 20, 2000. 
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the bargain even if purchased through an intermediary, or not purchased at all. ~ Yates v. Pitman 

Manuf.. Inc., 257 Va. 601, 606 (1999). For this reason, too, defendants' arguments are inapplicable. 

See Rule 1:4(k) (where one statement is independently sufficient, "the pleading is not made insuffi­

cient by the insufficiency of one or more of the alternative statements"). 

Finally, Parex's defense that PHC "cannot produce a single warranty" rings especially hollow 

on this count. Not only has PHC requested but not yet received responses to its discovery on this 

issue, see Ex. A, but CSS has specifically admitted that it received warranties from Parex. See Ex. B.3 

III. BREACH OF IMPLIED WARRANTY 

PHC's implied warranty claims are based on U.C.C. Sections 8.2-314 (merchantability) and 

8.2-315 (fitness for particular purpose) of the Virginia Code. ~ CC ,, 44-47; 3P MFJ if~ 48-51. 

American EIFS and American Stucco advance four defenses to these claims, to which PHC will reply 

serially. Parex, for its part, declines to brief this issue at all, apparently content to rely· on the fact that 

the Plaintiff homeowners' non-U.C.C. implied warranty claims were dismissed. The demurrers should 

be overruled. 

American EIFS and American Stucco first rely on Winchester Homes. Inc. y. Hoover Univer­

sal. Inc., 30 Va. Cir. 22 (Fairfax 1992) ("Winchester I") for the proposition that synthetic stucco is not 

a "good" to which U.C.C. warranties apply. This is plainly wrong, as the Winchester I case itself dem­

onstr~tes. In that case, which involved flame retardant-treated plywood ("FRTP") installed in homes, 

the builder was asserting not its own claims, but claims assigned to it by the homeowners. IQ.4 Given 

this fact, the defendant manufacturer asserted that the relevant transaction was the sale from the builder 

to the homeowner - i.e.,~ the FRTP was incorporated into the home - and thus the FRTP was not a 

movable "good" within the meaning of§§ 8.2-102 &. 8.2-105. ~ 30 Va. Cir. at_29-30. The builder 

responded that the earlier transaction should control, i.e. when the FRTP was sold by the manufacturer 

to the builder (and thus was still a "good"). Id. Judge Lee ultimately agreed with the manufacturer 

that since the builders were standing in the shoes of the homeowners, "the second [builder-to-home­

owner] transaction determines the rights of the parties," and that § 8.2-318 was therefore inapplicable 

since the goods were incorporated into realty. Id,. at 33. Here, PHC stands in their .own shoes, not in 

3 CSS states that it ·~as mailed the warranties from Parex and passed them on to Pulte." ~Ex. B. PHC disputes the lat­
ter part of this statement. 
4 ~Winchester Homes Inc y Hooyer Unjyersal Inc, 39 Va. Cir. 107, 109 n.3 (Fairfax 1996) ("Winchester II") 
("Winchester I was the homeowners: suit as distinguishable from Winchester II"). 
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those of the homeowners. Hence, the manufacturer-to-builder series of transactions controls, and it is 

undisputed that the synthetic stucco was a movable "good" during that time.5 

Second, American EIFS and American Stucco claim that the implied warranty claims are 

barred because PHC did not provide statutory notice of breach under Va. Code Ann. § 8.2-714 and 

§ 8.2-607(3)(1). However, these sections apply only to a "buyer," and American EIFS and American 

Stucco concede in the very next paragraph that "Pulte is not a buyer." Id. The Supreme Court of 

Virginia recently held as much in~, 257 Va. at 603-05. In any event, if PHC was a "buyer," this 

fact-based notice defense would only be available as a plea and/or on the merits, not on demurrer. ~ 

Providence Village, 33 Va. Cir. at 173. 

Third, American EIFS and American Stucco contend that PHC's lack of privity with them is an 

absolute bar to recovery under a U.C.C. implied warranty theory. They are wrong. It is true that the 

economic loss rule bars tort recovery in non-U.C.C. cases where privity is absent, see, ~, 

Sensenbrenner v. Rust Orling & Neal Architects. Inc., 236 Va. 419 (1988), but an anti-privity statute 

applies to U.C.C. claims, see Va. Code Ann. § 8.2-318,6 and PHC's implied warranty claims - unlike 

the Plaintiffs' claims - are subject to the U.C.C. These defendants have not - and cannot - cite any 

case which holds that the economic loss rule and/or lack of privity bars U.C.C. warranty claims. 

The lone case which they do cite - Beard Plumbing and Heating. Inc. v. Thompson Plastics. 

Inc., 254 Va. 240, 244-46 (1997) - actually supports PHC's position. That U.C.C. case originated with 

the Fourth Circuit, which concluded that "Sensenbrenner and its progeny ... requir[e] privity for eco­

nomic losses in tort but not necessarily for a breach of warranty," Beard Plumbing and Heating. Inc. v. 

Thompson Plastics. Inc., 152 F.3d 313, 319 (4th Cir. 1998), and therefore certified the question to the 

Supreme Court of Virginia. In response, the Supreme Court agreed that § 8.2-318 abrogates the privity 

requirement, but limited its response to the specific question presented to it by the Fourth Circuit: that 

is, whether consequential damages under§ 8.2-715(2) are recoverable absent privity in U.C.C. war­

ranty cases. 254 Va. at 243-44; ~id. at 244 ("we assume that the Court of Appeals concluded that 

the economic loss damages claimed by Beard were consequential damages rather than direct dam-

s Though Winchester I is clearly distinguishable, it should be noted that the holding in that case is inconsistent with that of 
another FRTP case, Proyjdence vmaee Townhouse Condominjum Ass'n y Amurcon-Loudoun Corp., 33 Va. Cir. 165, 
168-70 (Loudoun 1994) (overruling demurrer because "(i]t is a question of fact as to whether the Plaintiffs [a condominium 
association, which purchased from a builder] are entitled to recover for such warranties pursuant to the provisions of 8.2-
318''). 
6 This statute provides that &6(l]ack of privity between plaintiff and defendant shall be no defense in any action brought 
against the manufacturer or seller of goods to recover damages for.breach of warranty, express or implied ... " Va Code 
Ann. § 8.2-318. 
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ages"). The Court ultimately concluded the express language of § 8.2-715(2) "imposes a contract 

requirement~ where recovery of consequential damages is sought," and therefore trumps§ 8.2-318 

to that limited extent. Id. (emphasis added). Thus, under Ikm:d, the economic loss rule is inapplicable 

to U.C.C. implied warranty claims for dirlli damages, but § 8.2-715 ~require privity for~ 

quential damages. The case law unifonnly supports this proposition both post-~,~~' Genito 

Glenn. L.P. v. National Housing Bldg. Corp., 50 Va. Cir. 71, 76 (Va. Beach 1999) (after lkml, "a 

plaintiff can still recover direct economic damages in a warranty case regardless of privity of con­

tract''), and pre-Beard, see,~, W.J. Rapp. Co .. Inc. v. Whitlock Equip. Corp .. 222 Va. 80 (Va. 1981) 

(applying 8.2-318 to economic loss claim against remote manufacturer); Smoot Lumber Co. v. 

Pahlavani, 36 Va. Cir. 58 (Fairfax 1995) (overruling demurrer to U.C.C. warranty claim for economic 

loss despite lack of privity); Providence Village, 33 Va. Cir. at 173 (FRTP negligence claims are 

"barred by the economic loss rule limiting recovery to warranty claims") (emphasis added). This rule 

is consistent with the manner in which PHC pled this count, as its "Wherefore" clause requests "direct 

damages under Section 8.2-714(2) of the Virginia Code, together with consequential damages to the 

extent available by law ... " CC at 12; 3P MFJ at 14. Hence the economic loss rule is no bar.7 

Even if, despite Beard, a privity requirement did apply to PHC's implied warranty claims, 

American EIFS' and American Stucco's demurrers could not be sustained because privity ~exist 

on the face of the pleadings by virtue of PHC's veil-piercing allegations. Specifically, 

the unity of interest and ownership between Bernard and Benjamin Franks and the 
entities through which they operated, including but not limited to Coronado, CSS, 
American EIFS and American Stucco, was such that the separate personalities of the 
entities and the individuals did not exist, and to adhere to that separateness would work 
an injustice. 

3P MFJ ~ 14. Accordingly, since PHC is in privity with its subcontractors, Coropado and CSS, and 

since these four companies operate as a single entity within the meaning of PHC's Third-Party Motion 

for Judgment, it follows that PHC is likewise in privity with American EIFS and American Stucco. 

Fourth and finally, American EIFS and American Stucco seem to suggest that ·they can only be 

liable to PHC under an implied warranty theory if PHC is likewise liable to Plaintiffs under an implied 

warranty theory. This is plainly wrong. Third-party liability is indeed derivative, but certainly nothing 

7 American EIFS and American Stucco also appear to contend that PHC cannot recover even direct damages because PHC 
is not a "buyer" under the U.C.C. This contention, if accurate, only serves to prove that PHC may recover ]2Qfu kinds of 
damages, since the privity limitation of§ 8.2-715 applies only to "buyers. H er. ~, 257 Va. at 603-05. 
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in Rule 3: 10 requires that the theories of recovery be identical. 8 To the contrary, Va. Code Ann. 

§ 8.01-281 (A) and Rule 1 :4(k) expressly allow third-party claimants to plead alternative theories of 

recovery. This argument should be rejected with the others. 

IV. INDEMNIFICATION 

PHC's common law indemnification claims are based on the theory that any liability incurred 

by PHC "would be derivative, constructive, passive and/or secondary, while the acts and omissions of 

[American EIFS, American Stucco and/or Parex] would be the active, direct and primary cause of 

Plaintiffs' damages." CC 'i{ 49; 3P MFJ, 60. According to American EIFS, American Stucco and/or 

Parex, this is not a viable theory of liability because a "contrac~al relationship" is required to plead 

indemnity under VEPCO v. Wilson, 221Va.979 (1981). They are mistaken. 

Subsequent decisions of the Virginia appellate courts, and of the Fairfax Courts in particular, 

have backpedaled from the anomalous language of VEPCO. As .summarized by Judge Annunziata: 

Defendant cites [VEPCO] for the proposition that indemnity "must necessarily grow out 
of a contractual relationship." This proposition, not ~ecessary to the disposition of that 
case, has either been abandoned in Virginia law or interpreted broadly to allow the 
contractual basis for indemnity to be an express contract, implied contract, or even a 
quasi-contract arising from equitable considerations. 

Hanners v. Pender Mill I Assoc., 21 Va. Cir. 177 (Fairfax 1990) (citing multiple cases); accord 

Kristiansen v. Hazel, 33 Va. Cir. 113 (Fairfax 1993) (implied indemnification recognized in Virginia); 

Sanderling v. Donohoe Co .. Inc., 47 Va. Cir. 345 (Fairfax 1998) (McWeeny, J.) (same); Winchester II, 

39 Va. Cir. 107 (Fairfax 1996) (Lee, J.) (same); see~ Sykes v. Stone & Webster Eng. Corp., 186 

Va. 116 (discussing principles of implied indemnity); Carr v, Home Ins. Co., 250 Va. 427 (1995) (dis­

cussing principles of equitable indemnity).9 

PHC's indemnity claim is sufficiently pied. As discussed in Kristiansen, an implied contractual 

right to indemnification is "premised on broad restitutionary principles," and "rests on the concept that 

one person is unjustly enriched at the expense of another when the other discharges liability that should 

be his responsibility to pay." 33 Va. at 114. In this regard, the critical question is whether the 

indemnitee's negligence is "active or passive," or "primary or secondary." hi., citing Philip Morris. 

Inc. y. Emerson, 235 Va. 380, 411 (1988). PHC's implied indemnity allegations fit squarely within 

8 Followed to its logical extension, a defendant liable for fraud could only bring third-party claims for fraud; a defendant 
liable for trespass could only bring third-party claims for trespass; and so forth. Presumably written contractual indemnifi­
cation agreements would be invalid unless the indemnitee was held liable under a breach of contract theory. 
9 Even if a contractual relationship is required, such a relationship at least exists between PHC and the two American en­
tities based on PHC's veil-piercing allegations. Further, the Subcontract itself specifically extends to "suppliers." 
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these standards. See CC ~ 49; 3P MFJ ~ 60. Further, PHC may recover under equitable indemnifica­

tion principles which "allow the innocent party to recovery from the negligent actor for the amounts 

paid to discharge the liability," Cm, 250 Va. at 429, or express indemnification principles if, for 

example, Coronado and/or CSS fulfilled their duty under the Subcontract to procure the required sup­

plier indemnification agreement. ~CC & 3P MFJ, Ex. A, addendum at 6. 

Parex's additional arguments are likewise based on variations of the VEPCO reasoning, and are 

unavailing. First, Parex claims that under VEPCO, a claim for indemnification requires proof that the 

indemnitor is jointly liable to the injured party (i.e., Plaintiffs). However, recent cases suggest that im­

plied indemnification requires proof that "the actual cause of the injury to the third party was the act of 

the indemnitor," but not that the indemnitor was directly liable as such. Winchester II, 39 Va. Cir. at 

114 (emphasis added). In any event, this is not a pleading requirement. Second, Parex contends that, 

"consistent with the VEPCO requirement," PHC must prove "vicarious liability" under an actual con­

tract. As indicated above~ the judges of this and other courts have since rejected this contract require­

ment. Finally, Parex claims that since the Amended Motions for Judgment "contain many specific 

allegations of improper performance/negligence by Pulte," PHC "could never recover in indemnifi­

cation." This is a distortion of Philip Morris, which actually requires that a defendant be "&!i.1££ of 

active negligence" to bar an active/passive liability pass-through. 235 Va. at 411 (emphasis added). 

Certainly a plaintiff cannot not defeat a defendant's indemnification claim merely by alleging that the 

defendant engaged in active negligence. The critical inquiry on demurrer is the defendant's pleading, 

and so long as it is possible that the defendant's liability could be "passive" or "secondary," an indem­

nification claim will lie. Compare Kristiansen, 33 Va. Cir. at 115-16 (indemnification claim insuffi­

ciently pJed where defendant could only be liable for active negligence, and failed to allege passive or 

secondary liability). And so here, PHC has pied and can prove that even if the synthetic stucco was 

defective, PHC was unaware of this fact and/or reasonably relied on the contrary representations of the 

cross- and third-party defendants. Thus the demurrer should be overruled. 

V. CONTRIBUTION 

PHC's contribution claims are based on the defendants' duty under common law and/or Va. 

Code Ann. § 8.01-34 to contribute toward PHC' s discharge of any common obligation to Plaintiffs for 

the same indivisible injury. See CC~ 51; 3P MFJ ~ 62. This count is properly pled. 

American EIFS, American Stucco and Parex point out that a contribution plaintiff cannot re­

cover from a contribution defendant "unless the injured party could have recovered against the contri­

bution defendant." Piercey. Martin, 230 Va. 94 (1985). However, as clarified in Gemco-Ware. Inc. v. 
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Rongene Mold and Plastics Corp., 234 Va. 54, 58 (1987), "in order for contribution to lie, the injured 

party's cause of action against the third-party defendant need not be presently enforceable; it merely is 

necessary that the plaintiff, at some time in the past, have had an enforceable cause of action against 

the party from whom contribution is sought." And this is precisely what PHC has pled: i.e., PHC is 

entitled to contribution "in view of Plaintiffs' presently or previously existing cause of action to re­

cover from [American EIFS, American Stucco and Parex] for the same indivisible injury." CC , 51; 

3P MFJ ~ 62. 

These defendants can defeat PHC' s contribution claim only if each of Plaintiffs' counts against 

them is dismissed, and it is further shown that Plaintiffs never had a ~ause of action against them. 

Thus a dismissal obtained by virtue of a mere procedural defense (i.e., statute of limitations) would be 

insufficient to avoid PHC's contribution claim under Gemco-Ware. Rather, each defendant must 

establish that no cause of action (as opposed to a right of action) ever existed. 234 Va. at 58-59. 

CONCLUSION 

For the reasons discussed herein, the demurrers of American EIFS, American Stucco and Parex 

should be overruled. To the extent that the Court may disagree, PHC respectfully requests leave to 

amend the affected count( s) to conform to the Court's ruling. 

By: o~ UL 
Michael J. McManus (#15521) 
Jeffrey J. Lopez 
Brian A. Coleman (#41352) 
DRINKER BIDDLE & REA TH LLP 
1500 K Street, N.W., Suite 1100 
Washington, D.C. 20005-1209 
Telephone: 202/842-8800 
Telecopier: 202/842-8465 

Jordan M. Samuel (#24185) 
JORDAN M. SAMUEL, P.C. 
2009 North 14th Street, Suite 510 
Arlington, VA 22201 
Telephone: 703/522-1125 
Telecopier: 703/522-1124 

Dated: September 15, 2000 

Respectfully submitted, 

PULTE HOME CORPORATION 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE COUNTY OF FAIRFAX 

PAUL ANDERSON, et aL, 

Plaintiffs, 

v. 

PULTE HOME CORPORATION, et aL, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

At Law No. 183665 

PULTE HOME CORPORATION'S 
INTERROGATORIES TO PAREX. INC. 

TO: Parex, Inc. 
c/ o Timothy R. Hughes, Esq. 
RUSSELL & RUSSELL 
150 South Washington Street 
Suite 101 
Falls Church, VA 22046 

COMES NOW Defendant/Cross-Plaintiff/Third-Party Plaintiff Pulte Home Cor-

poration ("PHC"), by counsel, pursuant to Rule 4:8 of the Rules ofthe Virginia Supreme 

Court and requests that Defendant/ Cross-Defend~t Parex, ·Inc. ("Par~). answer the 

following interrogatories under oath, within twenty-one (21) days of service hereof. 

I. DEFINITIONS 

1. "And" as well as "or" shall be construed either disjunctively or conjunc-

ti.vely as necessary to bring within the scope of any Interrogatory ~J information 

which might otherwise be construed to be outside its scope. 

-176-



9. Identify each and every contract, whether written or oral, and whether 

express or implied, to which Parex was a party in connection with any of the transac­

tions identified in your Answer to Interrogatory No. 6, or in which CSS, Coronado, 

American EIFS, American Stucco or Plaintiffs was also a party, or otherwise in connec­

tion with the supply, distribution or sale of synthetic stucco to any of the homes at 

Wheatland Estates, with specific reference to Plaintiffs' Home. 

ANSWER: 

13 
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10. Identify each and evecy warranty, whether written or oral, and whether 

express or implied, issued by Parex or on Parex's behalf in connection with any of the 

transactions identified in your Answer to Interrogatory No. 6, or issued to Coronado, 

CSS, American EIFS, American Stucco or Plaintiffs, or otherwise in connection with 

the supply, distribution or sale of synthetic stucco to any of the homes at Wheatland 

Estates, wi~ specific reference to Plaintiffs' Home. 

ANSWER: 

14 
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11. Describe in detail Parex's policies and practices on the issuing of war-

ranties for its products at the time the houses in Wheatland Estates were being built, 

including the process, if any, by which a warranty could be obtained from Parex. 

ANSWER: 

15 
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VIRGINIA: 

PAUL ANDERSON, et aL, 

Plaintiffs, 

v. 

PULTE HOME CORPORATION, et aL, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

At Law No. 183665 

PULTE HOME CORPORATION'S 
REQUEST FOR PRODUCTION OF DOCUMENTS TO PAREX, INC. 

TO: Parex, Inc. 
c/o Timothy R. Hughes, Esq. 
RUSSELL & RUSSELL 
150 South Washington Street 
Suite 101 
Falls Church, VA 22046 

COMES NOW the Defendant/Cross-Plaintiff/Third-Party Plaintiff, Pulte Home 

Corporation ("PHC"), by counsel, pursuant to Rule 4:9 of the Rules of the Virginia 

Supreme Court, and requests that Defendant/Cross-Defendant Parex, Inc. provide 

its responsive documents within twenty-one (21) days of receipt of this pleading to 

counsel for PHC, Drinker Biddle & Reath LLP, 1500 K Street, N.W., Suite 1100, 

Washington, D.C. 20005. 

I. DEFINITIONS AND INSTRUCTIONS 

1. These requests are continumg so as to require you to supplement your 

responses if you obtain further or different material before trial. 
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19. All documents reflecting the corporate structure of Parex, including the 

identity of all parent entities, sister entities and subsidiary entities. 

20. All documents which mention, refer, or relate to the Subcontract 

attached as Exhibit A to the Cross-Claim. 

21. All documents which mention, refer, or relate to the work perlonned at 

Wheatland Estates, including work relating to the installation, supply, distribution, 

sale or purchase of synthetic stucco. 

22. All documents which mention, refer, reflect, or relate to the synthetic 

stucco sold and ultimately applied to Plaintiffs' Home. 

All contracts between Parex and any of the Parties. 

24. All contracts between Parex and any of the persons or entities identified 

in Parex's Answer to PHC's Interrogatory No. 6. 

25. All contracts between Parex and any other person or entity which men-

tion PHC, or in which PHC may be a third-party beneficiary. 

26. All contracts between Parex and any other person or entity which relate 

in any way to the synthetic stucco to be sold and/or installed on the homes in 

Wheatland Estates. 

27. :All war.ran ties and indemnity agreements provided by Parex to any of the 

Parties. 

28. All warranties and indemnity agreements issued by or on behalf of Parex 

to any of the persons or entities identified in Parex's Answer to PHC's Interrogatory No. 

6. 

29. All warranties and indemnity agreements mentioning PHC issued by or 

on behalf of Parex to any other person or entity which mention PHC, or in which PHC 

may be a third-party beneficiary. 

6 
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30. All warranties and indemnity agreements issued by or on behalf of Parex 

which relate in any way to the synthetic stucco to be sold and/or installed on the 

homes in Wheatland Estates. 

31. All requests for any warranties and/ or indemnity agreements received 

from any person or entity, including any Party, in connection with any of the homes or 

work performed in \Vheatland Estates. 

32. All insurance agreements and policies under which any person or entity 

may be liable to you, or otherwise obligated to defend and/or indemnify you, in order 

to satisfy or reimburse you for part or all of any judgment or settlement that may 

result from this action. 

33. All documents consisting of, reflecting or relating to any communication 

to or from any insurer concerning the allegations in the Motion for Judgment and/ or 

the Cross-Claim, including all notice letters and responses thereto, and all disclaimer 

letters and reservation of rights letters received from such insurers. 

34. All Certificates of Insurance· issued by Parex to any person or entity, 

including any Party, in connection with any of the homes or work performed in 

Wheatland Estates. 

35. All Certificates of Insurance received by Parex from any ·person or entity, 

including any Party, in connection with any of the homes or work performed in 

Wheatland Estates. 

36. All documents, from January 1, 1991 to the present, reflecting or relating 

to the process by which an applicator may become a "Parex Approved Applicator," or 

otherwise become certified by Parex to install synthetic stucco manufactured by Parex. 

7 
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MICHAEL MALCHOW, et al., ) 
) 

v. ) 
) 

PULTE HOME CORPORATION1 et al. 1 ) 
TIM L. PECKINPAUGH, et aL, ) 

) 
v. ) 

) 
PULTE HOME CORPORATION2 et al. 2 ) 
MICHAEL J. REBIBO, et al., ) 

) 
v. ) At Law No. 183920 

) 
PULTE HOME CORPORATION2 et al. 1 ) 
H. KENT RODGERS, et aL, ) 

) 
v. ) At Law No. 185074 

) 
PULTE HOME CORPORATION1 et al. 2 ) 
MICHAEL J. ROWEN, et aL, ) 

) 
v. ) At Law No. 184424 

) 
PULTE HOME CORPORATION1 et aL 1 ) 
JAMES R. WEAVER, et aL, ) 

) 
v. ) At Law No. 184107 

) 
PULTE HOME CORPORATION2 et aL 1 ) 

NOTICE OF SERVICE 

This is to certify that on the 27th day of July, 2000, a copy of (1) Defendant 

Pulte Home Corporation's Request for Production of Documents to Parex, Inc.; and (2) 

Pulte Home Corporation's Interrogatories to Parex were sent, via hand-delivery. to: 

Timothy R. Hughes, Esq. 
RUSSELL & RUSSELL 
150 South Washington Street 
Suite 101 
Falls Church, VA 22046 
Counsel for Parex, Inc. 

2 
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And via first-class mail to: 

David H. Wise, Esq. 
Kavita S. Knowles, Esq. 
FULLERTON & WISE 
4021 University Drive, Suite 204 
Fairfax, VA 22030 
Counsel for Plaintiffs 

Daniel K. Bryson, Esq. 
LEWIS & ROBERTS, P.L.L.C. 
1305 Navaho Drive, Suite 400 
Raleigh, NC 27609 
Counsel for Plaintiffs 

Christopher E. Hassell, Esq. 
Heather Shoaf Deane, Esq. 
GILBERG & KIERNAN 
1250 Eye Street, N.W., 6th Floor 
Washington, D.C. 20005 
Counsel for CSS, L.L. C. 

and Benjamin Franks 

BT- r>~L 
MichaelJ. McManus (#15521) 
Jeffrey J. Lopez 
Brian A. Coleman (#41352) 
DRINKER BIDDLE & REATH LLP 
1500 K Street, N.W., Suite 1100 
Washington, D.C. 20005-1209 
Telephone: 202/842-.8800 
Telecopier: 202 / 842-8465 

Jordan M. Samuel (#24185) 
Jordan M. Samuel, P.C. 
2009 North 14th Street, Suite 510 
Arlington, VA 22201 
Telephone: 703 / 522-1125 
Telecopiei;-: 703 / 522-1124 

Ralph D. Rinaldi, Esq. 
COWLES, RINALDI, JUDKINS & 

KORJUS, LTD. 
Suite 204, Courthouse Square 
Fairfax, VA 22030 
Counsel/or American EIFS Stone & 
Stucco Supply, Inc., and American 
Stucco & Stone, L.L. C. 

Robert R. Sparks, Jr., Esq. 
HERGE, SPARKS & CHRISTOPHER, 

LLP 
6862 Elm Street, Suite 360 
McLean, VA 22101 
Counsel for Coronado Corp. and 
Bernard Franks 

PULTE HOME CORPORATION 

3 . 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE COUNTY OF FAIRFAX 

PAUL ANDERSON, et aL, 

Plain tiffs, 

v. 

PULTE HOME CORPORATION, et aL 

Defendants. 

) 
) 
) 
) 
.) 
) 
) 
) 
) 

At Law No. 183665 

PULTE HOME CORPORATION'S INTERROGATORIES 
TO AMERICAN EIFS STONE & STUCCO SUPPLY, INC. 

TO: Amencan EIFS Stone & Stucco Supply, Inc. 
c Io Ralph D. Rinaldi 
Cowles, Rinaldi, Judkins & Korjus, Ltd. 
Suite 204 Courthouse Square 
10521 Judicial Drive 
Fairfax, Virginia 22030 

COMES NOW Defendant/Third-party Plaintiff Pulte Home Corporation ("PHC"), 

by counsel, pursuant to Rule 4:8 of the Rules of the Virginia Supreme Court and re-

quests that Third-Party Defendant American EIFS Stone & Stucco Supply, Inc. answer 

the fo_llowing interrogatories under oath, within twenty-eight (28) days. of service here­

of. 

I. DEFINITIONS 

1. "And" as well as "or" shall be construed either disjunctively or conjunc-

tively as necessary to bring withln the scope of any Interrogatory any information 

which might otherwise be construed to be outside its scope. 
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19. Id.entify each and every contract and warranty, whether written or oral, 

express or implied, which American EIFS has or had which relates to the supply of 

synthetic stucco at, or the work performed on, the houses at Wheatland Estates, 

includfilg but not limited to every contract with, and every warranty issued by or to: 

PHC; any agent of PHC; any supplier, provider, materialman or manufacturer of syn­

thetic stucco; and any subcontractor or sub-subcontractor. 

ANSWER: 

23 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE COUNTY OF FAIRFAX 

PAUL ANDERSON, et aL, 

Plaintiffs, 

v. 

PULTE HOME CORPORATION, et al. 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

At Law No. 183665 

PULTE HOME CORPORATION'S REQUEST FOR PRODUCTION 
OF DOCUMENTS TO AMERICAN 'EIFS STONE & STUCCO SUPPLY, INC. 

TO: American EIFS Stone & Stucco Supply, Inc. 
c/ o Ralph D. Rinaldi 
Cowles, Rinaldi, Judkins & Korjus, Ltd. 
Suite 204 Courthouse Square 
10521 Judicial Drive 
Fairfax, Virginia 22030 

COMES NOW the Defendant/Third-Party Plaintiff, Pulte Home Corporation 

("PHC"), by counsel, pursuant to Rule 4:9 of the Rules of the Virginia Supreme Court, 

and requests that Third-Party Defendant American EIFS Stone & Stucco Supply, Inc. 

provide its responsive documents within twenty-eight (28)· days of receipt of this plead-

ing to counsel for PRC, Drinker Biddle & Reath LLP, 1500 K Street, N.W., Suite 1100, 

Washington, D.C. 20005. 

I. DEFINITIONS AND INSTRUCTIONS 

1. These requests are continuing so as to require you to supplement your 

responses if you obtain further or different material before trial. 
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35. All documents which mention, refer, or relate to the work performed at 

Wheatland Estates, including work relating to the installation, supply, distribution, 

sale or purchase of synthetic stucco. 

36. All documents which mention, refer, reflect, or relate to the synthetic 

stucco applied to the house referenced in the Motion for Judgment. 

All con tracts between American EIFS and any of the Parties. 

38. All contracts between American EIFS and any person or entity other than 

the Parties which refer or relate to any Party, the Subcontract, the work performed at 

Wheatland Estates, or the allegations in the Motion for Judgment or the Third-Party 

Motion for Judgment. 

39. All contracts in which American EIFS is an intended third-party bene-

ficiary which refer or relate to any Party, the Subcontract, the work performed at 

Wheatland Estates, or the allegations in the Motion for Judgment or the Third-Party 

Motion for Judgment. 

40. All warranties, indemnity agreements, and requests for any warranties 

and/ or indemnity agreements, received by American EIFS from any of the Parties, or 

provided by American EIFS to any of the Parties. 

41. All warranties, indemnity agreements, and requests for any warranties 

and/or indemnity agreements, received by American EIFS from any person or entity 

other than the Parties, or provided by American EIFS to any person or entity other 

than the Parties, which refer or relate to any work performed at Wheatland Estates. 

42. All insurance agreements and policies under which any p~rson or entity 

may be liable to you, or otherwise obligated to defend and/or indemnifY you, in order 

to satisfy or reimburse you for part or all of any judgment or settlement that may 

result from this action. 

7 
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43. All documents consisting of, reflecting or relating to any communication 

to or from any insurer concerning the allegations in the Motion for Judgment and/ or 

the Third-Party Motion for Judgment, including all notice letters and responses there­

to, and all disclaimer letters and reservation of rights letters received from such in-

surers. 

44. All Certificates of Insurance issued by or on behalf of American EIFS to 

any of the Parties. 

45. All Certificates of Insurance received by American EIFS from any person 

or entity whic~ refers or relates to any work performed at Wheatland Estates. 

46. All documents reflecting or relating to any training given or received by 

American EIFS regarding the installation or application of synthetic stucco, including 

synthetic stucco manufactured by Parex, Inc. 

47. All documents, including plans, specifications, manuals, drawings, blue­

prints and brochures, which refer or relate to the installation or application of syn­

thetic stucco on any house in Wheatland Estates, inducting the house referenced in 

the Motion for Judgment. 

48. All documents reflecting, referring, or relating to the supply, distribution, 

. sC1:1e,. or any other ~ork of any kind performed by American EIFS in c::onnection with 

the synthetic stucco applied to the houses in Wheatland Estates, including the house 

referenced in the Motion for Judgment. 

49. All documents, including all purchase orders, invoices and receipts, 

which reflect, refer or relate to the purchase or sale of synthetic stucco for use on any 

of the houses in Wheatland Estates, incluc:ling the house referenced in the Motion for 

Judgment. 

·· 50. All documents, including but not limited to bank and account state-

ments, cancelled checks, balance sheets and ledgers, reflecting payments received by 

8 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE COUNTY OF FAIRFAX 

PAUL ANDERSON, et aL, 

Plaintiffs, 

v. 

PULTE HOME CORPORATION, et aL 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

At Law No. 183665 

PULTE HOME CORPORATION'S 
INTERROGATORIES TO AMERICAN STUCCO & STONE, L.L.C. 

TO: American Stucco & Stone, L.L.C. 
c/ o Ralph D. Rinaldi 
Cowles, Rinaldi, Judkins & Korjus, Ltd. 
Suite 204 Courthouse Square 
10521 Judicial Drive 
Fairf~, Virginia 22030 

COMES NOW Defendant/Third-party Plaintiff Pulte Home Corporation ("PHC"), 

by counsel, pursuant to Rule 4:8 of the Rules of the Virginia Supreme Court and 

requests that Third-Party Defendant American Stucco & Stone, L.L.C. answer the fol-
.. 

lowing interrogatories under oath, within twenty-eight (28) days of service hereof. 

I. DEFINITIONS 

1. "And" as well as "or" shall be constzued either disjunctively or conjunc-

tively as necessary to bring within the scope of any Interrogatory ~y information 

which might otherwise be construed to be outside its scope. 

2. "Relating to" or "relates to" means without limitation embodying, men-

tioning or concerning, directly or indirectly, the subject matter identified in the Inter-

rogatocy. 
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19. Identify each and every contract and warranty, whether written or oral, 

express or implied, which American Stucco has or had which relates to the supply of 

synthetic stucco at, or the work performed on, the houses at Wheatland Estates, 

including but not limited to every contract with, and every warranty issued by or to: 

PHC; any agent of PHC; any supplier, provider, materialman or manufacturer of syn­

thetic stucco; and any subcontractor or sub-subcontractor. 

ANSWER: 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE COUNTY OF FAIRFAX 

PAUL ANDERSON, et aL, 

Plaintiffs, 

v. 

PULTE HOME CORPORATION, et at 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

At Law No. 183665 

PULTE HOME CORPORATION'S REQUEST FOR PRODUCTION 
· OF DOCUMENTS TO AMERICAN STUCCO & STONE, L.L.C. 

TO: American Stucco & Stone, L.L.C. 
cf o Ralph D. Rinaldi 
Cowles, Rinaldi, Judkins & Korjus, Ltd. 
Suite 204 Courthouse Square 
10521 Judicial Drive 
Fairfax, Virginia 22030 

COMES NOW the Defendant/Third-Party Plaintiff, Pulte Home Corporation 

("PHC"), by counsel, pursuant to Rule 4:9 of the Rules of the Virginia Supreme Court, 

and requests that Third-Party Defendant American Stucco & Stone, L.L.C. provide its 

responsive documents within twenty-eight (28) days of receipt of this pleading to 

counsel for PHC, Drinker Biddle & Reath LLP, 1500 K Street, N.W., Suite 1100, 

Washington, D.C. 20005. 

I. DEFINITIONS AND INSTRUCTIONS 

1. These requests are continuing so as to require you to SUi)plement your 

responses if you obtain further or different material before trial. 
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33. All documents which mention, refer, or relate to any entity in which 

American Stucco, Bernard Franks or Benjamin Franks has an ownership interest. 

34. All documents which mention, refer, or relate to the Subcontract. 

35. All documents which mention, refer, or relate to the work performed at 

Wheatland Estates, including work relating to the insta]J.ation, supply, distribution, 

sale or purchase of synthetic stucco. 

36. All documents which mention, refer, reflect, or relate to the synthetic 

stucco applied to the house referenced in the Motion for Judgment. 

All contracts between American Stucco and any of the Parties. 

38. All contracts between American Stucco and any person or entity other 

than the Parties which refer or relate to any Party, the Subcontract, the work per-· 

fanned at Wheatland Estates, or the allegations in the Motion for Judgment or the 

Third-Party Motion for Judgment. 

39. All contracts in which American Stucco is an intended third-party bene-

ficiary which refer or relate to any Party, the Subcontract, the work performed at 

Wheatland Estates, or the allegations in the Motion for Judgment or the Third-P 

Motion for Judgment. 

40. All warranties, indemnity. agreements, .and requests for .any warrantie 

and/ or indemnity agreements, received by American Stucco from any of the Parties, o 

provided by American Stucco to any of the Parties. 

41. All warranties, indemnity agreements, and requests for any warrantie 

and/or indemnity agreements, received by American Stucco from any person or enti 

other than the Parties, or provided by American Stucco to any person or entity other 

than the Parties, which refer or relate to any work performed at Wheatland Estates. 

42. All insurance agreements and policies under which any person or entity 

may be ~able to you, or otherwise obligated to defend and/or indemnify you, in order 

7 
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to satisfy or reimburse you for part or all of any judgment or settlement that may 

result from this action. 

43. All documents consisting of, reflecting or relating to any communication 

to or from any insurer concerning the allegations in the Motion for Judgment and/or 

the Third-Party Motion for Judgment, including all notice letters and responses 

thereto, and all disclaimer letters and reservation of rights letters received from such 

insurers. 

44. All Certificates of Insurance issued by or on behalf of American Stucco to 

any of the Parties. 

45. All Certificates of Insurance received by American Stucco from any per-

son or entity which refers or relates to any work performed at Wheatland Estates. 

46. All documents reflecting or relating to any training given or received by 

American Stucco regarding the installation or application of synthetic stucco, includ­

ing synthetic stucco manufactured by Parex, Inc. 

47. All documents, including plans, specifications, manuals, drawings, blue­

prints and brochures, which refer or relate to the installation or application of syn­

thetic stucco on any house in Wheatland Estates, including the house referenced in 

the Motion for Judgment. 

48. All documents reflecting, referring, or relating to the supply, distribution, 

sale, or any other work of any kind performed by American Stucco in connection with 

the synthetic stucco applied to the houses in Wheatland Estates, including the house 

referenced in the Motion for Judgment. 

49. All documents, including all purchase orders, invoices and receipts, 

which reflect, refer or relate to the purchase or sale of synthetic stucco for use on any 

of the houses in Wheatland Estates, including the house referenced in the Motion for 

Judgment. 

8 
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VIRGINIA: 

PAUL ANDERSON, et aL, 

Plaintiffs, 

v. 

) : 

) 
) 
) 
) At Law No. 183665 

PULTE HOME CORPORATION, et aL 
) 
) 
) 
) Defendants. 

NOTICE OF SERVICE 

This is to certify that on the 19th day of June, 2000, a copy of Pulte Home Corpora-

tion's Interrogatories to All Third-Party Defendants; Pulte Home Corporation's Request for 

Production of Documents to All Third-Party Defendants; and Pulte Home Corporation's 

Request for Admissions to All Third-Party Defendants were sent, via first-class mail, 

postage prepaid, to: 

David H. Wise, Esq. 
Kavita S. Knowles, Esq. 
FULLERTON & WISE . 
4021 University Drive, Suite 204 
Fairfax, VA 22030 

Daniel K. Bryson, Esq. 
LEWIS & ROBERTS, P.L.L.C. 
1305 Navaho Drive, Suite 400 
Raleigh, NC 27609 

Timothy R. Hughes, Esq. 
RUSSELL & RUSSELL 
150 South Washington Street 
Suite 101 
Falls Church, VA 22046 
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Christopher E. Hassell, Esq. 
James A-. Allen, Esq. 
GILBERG & KIERNAN 
1250 Eye Street, N.W., 6th Floor 
Washington, D.C. 20005 

Ralph D. Rinaldi, Esq. 
COWLES, RINALDI, JUDKINS & 

KORJUS, LTD. 
Suite 204 Courthouse Square 
10521 Judicial Drive 
Fairfax, Virginia 22030 

PULTE HOME CORPORATION 

By:_-r----~-------
Mi hael J. 
'Je pez 
Brian A. Coleman (#41352) 
DRINKER BIDDLE & REATH LLP 
1500 K Street, N.W., Suite 1100 
Washington, D.C. 20005-1209 
Telephone: 202/842-8800 
Telecopier: 202 / 842-8465 

Jordan M. Samuel (#24185) 
2009 North 14th Street, Suite 510 
Arlington, VA 22201 
Telephone: 703 / 522-1125 
Telecopier: 703 / 522-1124 

Dated: June 21, 2000 
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.. • .. · 

VIRGINIA: 

IN THE CIRCUIT COURT FOR THE COUNTY OF FAIRFAX 

PAUL ANDERSON 
TIFFANI ANDERSON 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Plain tiffs, 

v. Law No.: 183665 

PULTE HOME CORPORATION, et. al. 

Defendants. 

DEFENDANT'S ANSWERS TO PAREX, INC.'S FIRST SET O.F. 
INTERROGATORIES TO CO-DEFENDANT CSS. L.L.C. a/k/a CORONADO 

STUCCO & STONE 

CO~s· NOW the defendant, CSS, L.L.C. alkJal Coronado Stucco & Stone, by and 

through its attorneys, GILBERG & KIERNAN, and submits the foli~wi~g Objections and 

Answers to Plaintiffs First Interrogatories pursuant to Rule 33 of the Rules of this Court: 

. -.GENERALQB,JECTlONS .. ! -· .. L &U·t-.~~.. . . . ~---· 
: ~-;_~,:. .. . . .. ~ ... .'~·~ .-·.:.:.:-·~:-:·.::··· .. ~,~~~-~~~ ."-~.:.=.~:-.'~~~;~:~;~~:-~:~1:"!">!: :! •. ~~ 

1. Defendant CSS, L.L.C. a/klal Coronado Stucco & Stone objects to all 
instructions and interrogatories to the extent that they require or purport to require 
supplementation beyond that which is required by the applicable Rules. 

2~ Defendant CSS, L.L.C. a/klal Coronado Stucco & Stone objects to all 
instructions and interrogatories which require or purport to require· the provision of the 
conclusions, opinion, or contentions of counsel which pertain or require a detennination of 
appropriate or advisable areas for inquiry and investigation of matters set forth therein. 
Defendant CSS, L.L.C. a/kla/ Coronado Stucco & Stone interposes the attorney/client and 
attorney/work-product privileges regarding all such matters. 

3. Defendant CSS, L.L.C. a/k/a/ Coronado Stucco & Stone objects to all 
instructions and interrogatories which require or purport to require the provision of home 
addresses and telephone numbers and other personal information regarding its directors, officers, 
employees, and agents as unduly burdensome, irrelevant and outside the reasonable scope of 
discovery, excepting for such information as reasonably necessary for Plaintiff or bis attorney to 
contact and obtain infonnation from such persons. 
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,. 
' 

'-

c. the policy number; 

d. the claims in this case for which such insurance is or may be available; 

e. a description of the types of coverage afforded; 

f. the amount of the deductible; 

g. the conditions, if any, that the insurer has stated must be satisfied before it will 

satisfy, or indemnify or reimburse for payments made to satisfy, such a judgment; and 

h. the conditions, if any, upon which the insurer has purported to reserve· its rights 

to decline coverage. 

ANSWER: Please see attached insurance certificate. 

-, 

Please set forth in full and complete detail all facts supporting any contention you may 

have that Parex issued a warranty to you or any other individual or entity on this project. 

Please include in your description an identification Of all 1ndividuals' who. have knowledge of 

the facts you assert in your response. 

ANSWER: The warranties were made out to Plaintiffs. CSS was mailed the warranties 
from Parex and passed them on to Pulte at the completion of the project. 

7 

.. -~ 

INTERROGATORY NO. 23: - ... 

Please set forth in full and complete detail all facts supporting any contention you may 

have that EIFS is a defective product or caused any defects or damages on the project. Please 

include in your description an identification of all individuals who ~ve knowledge of the 

facts you assert in your response. 

ANSWER: None. 

10 
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CERTIFICATE OF SERVICE 

I hereby certify that on this~ day of September, 2000, a copy of Defendant Pulte Home 

Corporation's Consolidated Brief in Oppositions to the Demurrers to its Cross-Claim and Third-Party 

Motion For Judgment was served, via facsimile and first-class mail, on: 

David H. Wise, Esq. 
Kavita S. Knowles, Esq. 
FULLERTON & WISE 
4021 University Drive, Suite 204 
Fairfax, VA 22030 
Counsel for Plaintiffs 

Daniel K. Bryson, Esq. 
LEWIS & ROBERTS, P.L.L.C. 
1305 Navaho Drive, Suite 400 
Raleigh, NC 27609 
Counsel for Plaintiffs 

Timothy R. Hughes, Esq. 
RUSSELL & RUSSELL 
150 South Washington Street 
Suite 101 
Falls Church, VA 22046 
Counsel for Parex, Inc. 

David P. Corrigan,° Esq. 
Harman, Claytor, Corrigan & Wellman, P.C. 
P.O. Box 70280 
Richmond, VA 23255 
Counsel for American 
Stucco & Stone, L.L. C. 

Christopher E. Hassell, Esq. 
James A. Allen, Esq. 
GILBERG & KIERNAN 
1250 Eye Street, N.W., 6'h Floor 
Washington, D.C. 20005 
Counsel for CSS, L.L. C. 
and Benjamin Franks 

Ralph D. Rinaldi, Esq. 
COWLES, RINALDI, JUDKINS & 

KORJUS, LTD. 
Suite 204, Courthouse Square 
Fairfax, VA 22030 
Counsel for American EIFS Stone & 
Stucco Supply, Inc. 

Robert R. Sparks, Jr., Esq. 
HERGE, SP ARKS & CHRISTOPHER, 

LLP 
6862 Elm Street, Suite 360 
McLean, VA 22101 
Counsel for Coronado Corp. and 
Bernard Franks 

Brian A. Coleman 
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VIRGINIA: 

IN THE CIRCUIT COURT OF THE COUNTY OF FAIRFAX 

PAUL ANDERSON, et al., 

v. 

) 
) 
) 
) 

~P~UL~TE~H~O~ME-=-~C~O~RP=-=O~RA ............. T~IO~N~·~e~ta=L~·~~-~-> 
DEAN BERGER, et. al., ) 

v. 
) 
) 
) 

~P~UL~T~E~H-O~~~IE~C~O~RP=-x0~RA=--c.Tl~O~N~;~e.:...::ta=L~.-~-~-) 
DOUGLASS. BURDIN, et. al., ) 

v. 
) 
) 
) 

~PUL=-=T~E=-=-=H_O~~~IE~C-=--O~RP ........... O~RA~T~IO~N~·~d~a=l-·-~~~-) 
PAOLO COLOMB!, et. al., ) 

v. 
) 
) 
) 

.c...PUL~T..:...E~H~O~M~E=-=C-=0"4..:RP=-=0..:;.::RA~T~IO~N~,1.o.:e.:...::t a=l·~· -----.) 
HENRY FRANCIS EDEN, et. al., ) 

v. 

PULTE HOME CORPORATION, et al.. 
DAVID GANG, 

v. 

) 
) 
) 
) 
) 

. ) 
) 
) 

c...PUL.==.T~E~H~O~ME..:=..-=C-=O.-::..;:RP=-=0.-:::..;:RA=-=-=T~IO~N....-.::i.o..::::e.:...::t a=l·~· _____ ) 
JACK M. HA WXHURST, et al, ) 

v. 
) 
) 
) 

~P~U=LT~E~H~O~M~E=-=-C-=O~RP~O~RA==T~IO~N~·~e~ta=L~·-~-~-> 
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f o 



EDWARD P. J A.Rl'1AS, et aL, ) 

AtLawNo.185073/ 
) 

v. ) 
) 

;eULTE HOME ~ORPORATION, et al. 1 ) 
MICHAEL R. LINCOLN, et al., ) 

At Law No. 184015 / 
) 

v. ) 
) 

fllL TE HOME CORPORAIIO~, et al. 1 ) 
MICHAEL MALCHOW, et al., ) 

At Law No. 184008 / 
) 

v. ) 
) 

fllLTE HOME CORPORATION, et al. 1 ) 
TIM L. PECKINPAUGH, et al, ) 

At Law No. 184719 / 
) 

v. ) 
) 

PULTE HOME CORPORATIO!.Y, et al. 1 ) 
MICHAEL J. REBIBO, et al., ) 

At Law No. 183920 / 
) 

v. ) 
) 

;eULIE HOME CORPORATION, et al. 1 ) 

At Law No. 185074 / 

H. KENT RODGERS, et al., ) 
) 

v. ) 
) 

fULIE HOME CORPORATION, et al. 1 ) 
MICHAEL J. ROWEN, et al, ) 

At Law No.184424 / 
) 

v. ) 
) 

fULIE HOME CORPORAIION, et al. 1 ) 
JAMES R. WEA VER, et al., ) 

At Law No. 184107/ 
) 

v. ) 
) 

fULIE HOME CORPORATION, et al. 1 ) 

\ 
-202-



DEFENDANT PULTE HOI\'IE CORPORATION'S CONSOLIDATED 
REPLY BRIEF IN SUPPORT OF ITS DEMURRER AND PLEAS IN BAR 

In support of its demurrer and pleas in bar to the Amended Motions for Judgment ("A.MFJ") in 

the fifteen above-referenced cases, Pulte Home Corporation ("PHC") respectfully submits this Reply1 

to Plaintiffs' Memorandum in Opposition. 

·I. PLEAS IN BAR . 

Plaintiffs seem to believe that the mere assertion in their brief "that they intend to rely upon the 

doctrines of waiver, equitable estoppel, unclean hands, and Virginia Code § 8.0l-229(D)" is sufficient 

to create a factual dispute and a jury trial on PHC's pleas of the applicable statutes of limitation. They 

are mistaken. 

The rule that statutes of limitation begin to run when the right of action accrues is not easily 

circumvented in Virginia. See Westminster Investing Corp. v. Lamps Unlimited. Inc., 237 Va. 543, 

54 7 ( 1989) ("courts are obligated to.enforce statutes of limitation· strictly and to construe any exception 

thereto narrowly"). As further stated in Westminster Investing, it is 

well settled that in its terms the statute is absolute, admitting of no exception which itself 
does not recognize, unless under certain extraordinary circumstances, wherein the 
positive and plain requirements of an equitable estoppel preclude its application. 

237 Va. at 547, quoting Boykins Corp. v. Weldon. Inc., 221 Va. 81, 85 (1980). Thus there is no 

exception for "unclean hands," nor for waiver (absent a written tolling agreement). See Fox v. Deese, 

234 Va. 412 (1987) (waiver requires the "voluntary, intentional abandonment of a known legal right"). 

As for equitable estoppel, the Boykins Corp. case demonstrates how very narrow this exception 

actually is. The court observed that "[c]onstructive fraud is not such ~ will toll the running of the 

statute of limitations," 221 Va. at 86, quoting Housing Authority v. Laburnum Corp.; 195 Va. 827 

(1954), and that "mere silence [is] insufficient," 221 Va. at 86, quoting Culpeper Nat'l Bank v. 

Tidewater Imp. Co., 119 Va. 73 (1916); rather, the fraud "must consist of affirmative acts of 

misrepresentation" which "involve[] moral turpitude." lib Moreover, the motion for judgment must 

actually allege that the plaintiff was fraudulently induced to refrain from filing suit. See Bovkins 

~, 221 Va. at 87 (affirming circuit court's conclusion ''that the plaintiff's motion and amended 

motions failed to allege that defendant made any representation, or committed any affirmative act, 

which was reasonably calculated to induce, or which did in fact induce, Boykins to refrain from filing 

1 In addition to the arguments set forth herein, PHC incorporates by reference the arguments set forth in its Consolidated 
Reply filed on May 8, 2000 in support of its initial demurrers and'' pleas· in bar. 
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suit against Weldon within the statutory limitation period"). These standards also apply to § 8.0l-

229(D)'s even narrower exception where a defendant "obstruct[s] the filing of an action." See Hom v. 

Abernathy, 231 Va. 228, 233-34 (1986); Housing Authority, 195 Va. at 838-43. 

Plaintiffs' AMF J is clearly lacks any factual allegations which would fit them within this 

exception. Their Actual Fraud count against PHC pertains only to the inducement of the sales 

contract; it contains llQ contention that Plaintiffs would have filed suit, but were fraudulently and 

affirmatively induced into refraining from doing so. See,~, Berger Al\.1FJ, ~~ 45-49. Even if the 

AMFJ could be read as containing vague allegations of an intent to conceal, it would still be 

insufficient. See,~' Patterson v. Bob Wade Lincoln-Mercux:y. Inc., 48 Va. Cir. 471 (Charlottesville 

1999) (sustaining plea where the "Motion for Judgment contains o~ly 'vague allegations' that these 

[allegedly fraudulent] acts were committed with an intent to conceal a cause of action"). Plaintiffs 

have had their chance to amend, but still their pleadings are deficient. ~ Boykins Corp., 221 Va. at 

86-87; Westminster Investing, 237 ·Va. at 545 (landlord's "continued assurances that it. would take 

appropriate measures" to correct breaches of lease were insufficient to create estoppel); accord Powers 

v. Cherin, 249 Va. 33, 35 (1995) (facts must be alleged in plead4igs, not in brief). Accordingly, given 

the lack of any genuine factual disputes, PHC's pleas must be sustained as a matter oflaw. 

II. DEMURRER 

.A. Negligence Per Se 

With respect to PHC's disclaimer of any liability in negligence in its Purchase Agreement, 

Plaintiffs continue to ignore the binding Virginia precedent cited by PHC and instead rely on cases 

from other jurisdictions. Further, even if these out-of-state cas~s were applicable, it is difficult to see 

how PHC's plain, capitalized, boldfaced disclaimer could fall short of the "unmistakable language" 

standard relied on by Plaintiffs. Finally, despite Plaintiffs' protestations to the contrary, the PPP 

Warranty is part of the pleadings for the reasons stated previously, though reference thereto is · 

unnecessary insofar as the Court may simply rule that negligence liability has been validly disclaimed 

and Plaintiffs are contractually limited to the remedy provided by the warranty (whatever it may say). 

Plaintiffs next seek to escape the rule of Foreign Mission Board v. Wade, 242 Va. 234 (1991) 

by arguing that negligence per se "is based upon a duty imposed by statute, and not upon the 

expectations of the parties entering into a contractual agreement." Plaintiffs miss the point. 

Negligence per se is still a tort, and just as in Foreign Mission Board and Richmond Metro. Auth. v. 

McDeyjtt Street Bovis. Inc., 256 Va. 553 (1998), PHC would not have this tort duty had it not entered 

into the sales contract. Moreovertfirrf G11~t3laintiffS ·specifically allege in their breach of contract 
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count that "[t]he contract between plaintiffs and Pulte required Pulte to construct a home in accordance 

with . . . applicable building codes," see, ~, Berger AMFJ ~ 46, it is difficult to see how th~ir 

negligence per se count could be anything other than a prohibited claim for negligent breach of a 

construction contract. ~ Foreign Mission Board, 242 Va. at 241. 

In any event, the specific negligence per se violations catalogued in the AMFJ are inapplicable 

to PHC for the reasons stated previously, and Plaintiffs have not disputed this fact. 

B. Breach of Express Warranty 

Plaintiffs' defense to its breach of express warranty count is incomprehensible. Though the 

heading of their argument states that "Plaintiffs have not waived" this count, the subsequent text offers 

no reason whatsoever as to why ·their oral representation .be.fore this court should not be binding. 

Additiona~ly, Plaintiffs do not dispute that their AMFJ alleges that ~ the PPP Warranty was 

breached, nor do they dispute that, in any event, the PPP Warranty expressly disclaims all other 

express warranties. Instead, Plaintiffs offer arguments and banal accusations that would be relevant, if 

at all, only in defending their fraud counts (i.e., "fraudulent contract-inducing misrepresentations" are 

actionable; "Pulte must now answer for its fraud"; etc.). 

Plaintiffs also seek to avoid the PPP Warranty's binding arbitration clause by claiming that this 

clause "merely disputes the facts Plaintiffs allege in their [AMFJ], which must be taken as true." This 

is false. "(A] court considering a demurrer may ignore a party's factual allegations contradicted by the 

terms of authentic, unambi~ous documents that properly are part of the pleadings," ~ Ward's 

Equipment. Inc. v. New Holland North America. Inc., 254 Va. 379 (1997), and doing so here reveals 

that Plaintiffs could not possibly have filed this suit wi~out violating the arbitration provisions. 

C. Breach of Implied Warranty 

In brazen disregard of PHC's demurrer and memorandum, Plaintiffs assert that "Pulte admits 

that the statutory warranty for all but four of the cases before the court were not properly waived." As 

Plaintiffs are obviously aware, this was true on the first round of demurrers, but not since Plaintiffs 

restarted the process by filing their AMFJs.2 A close reading of Va. Code Ann. § 55-70.l(C) reveals 

that the larger font type is required only where the property is being sold "as is," and this is not the 

case here. Plaintiffs' unwillingness to address this fact evidences their inability to refute it 

The remainder of Plaintiffs' argument on this count pertains only to the implied warranty 

disclaimers contained in the other four Purchase Agreements, and is simply a rehash of the same 

2 The exhibit attached to PHC's opening brief is simply an unredacted photocopy of the one which was attached to PHC's 
brief on the first round of demurrers, which is why the column on implied warranty disclaimers is unchanged. 
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unsupported assertions which this Court rightly rejected in the May 25, 2000 hearing. PHC's demurrer 

should be sustained once again. 

D. Breach of Contract 

Plaintiffs again offer not a single Virginia case which supports their contention that "Pulte's 

disclaimer of liability in the contract is invalid," nor do they attempt to refute any of the cases cited by 

PHC. See PHC's Brief at 2, 5 and cases cited therein; accord George Robberecht Seafood. Inc. v. 

Maitland Bros. Co .. Inc., 220 Va. 109, 112 (1979) ("~ontracting parties may waive their contractual 

rights," though claims for actual fraud in the inducement may survive). Plaintiffs' reliance on Judge 

Thatcher's ruling in Blanchette v. Toll Brothers. Inc., 48 Va. Cir. 386 (Fairfax 1999) for the 

proposition that PHC's argument "is appropriate for summary judgment but not demurrer" is ·likewise 

inappropriate, since Blanchette inv~lved _a limitation on contractual damages (specifically, a 

contractual exclusion of consequential damages) while PHC's Purchase Agreement contains an 

outright disclaimer of fill contractual liability. 

Plaintiffs also make no effort to rebut PHC's alternative argument that Plaintiffs failed to allege 

satisfaction of the Purchase Agreement's I 0-day notice requirement, nor do Plaintiffs attempt to 

explain why the contractual obligations they rely upon cannot be found anywhere in the Purchase 

Agreement. 

E. Constructive Fraud 

Plaintiffs do not address, and thus have effectively conceded, PHC's argument that Plaintiffs 

cannot prove reasonable reliance as a matter of law based on the Purchase Agreement's ''No Oral 

Representations" clause, coupled with the lack of any other alleged pre-contract misrepresentations. 

Regarding PHC's contention that the AN1F'Js consist only of unactionable allegations of 

opinions, trade talk, puffery, and/or promises as to future events, Plaintiffs have no basis to rely on 

Tate v. Colony House Builders. Inc., 257 Va. 78 (1999). The allegations of fraud which were deemed 

sufficient in that case are simply not present in the AN1F J fraud counts. Instead, Plaintiffs generally 

allege they were told that their stucco was a "superior" and "low maintenance" product, which is closer 

to the "25-year roof' and "a good roof' puffery which was deemed insufficient as a matter of law in 

Watson v. Avon Street Bus. Ctr .. Inc., 226 Va. 614 (1984). 

Plaintiffs next contend that they fall within the "fraud in the inducement" exception of Foreign 

Mission Board without addressing the Supreme Court's most recent treatment of this issue in Mc Devitt 

Street Bovis, 256 Va. at 557-60. In that case, the Supreme Court found that fraud claims can fall 

within this rule, and in affirming the dismissal of constructive and actual fraud counts on this basis, the 
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Supreme Court suggested that the "fraud in the inducement" exception applies only where the 

defendant "did not intend to fulfill its contractual duties at the time it entered into the [contract]." 256 

Va. at 560. The absence of such allegations in the A}..fFJ against PHC is therefore fatal. 

F. Constructive Fraud 

Plaintiffs also fail to address the defenses that are uniquely applicable to the constructive fraud 

count given the Supreme Court's recognition that "[t]he essence of constructive fraud is negligent 

misrepresentation." McDevitt Street Bovis, 256 Va. at 559 (emphasis added). This means that the 

constructive fraud claim, which could otherwise be founded on negligent or even innocent statements, 

cannot fall within the "fraud in the inducement" exception of McDevitt Street Bovis, and is vulnerable 

to the negligence disclaimer in the Purchase Agreement notwithstanding George Robberecht Seafood. 

G. Virginia Consumer Protection Act and Va. Code Ann.§ 18.2-216 

Following the May 25, 2000 hearing, PHC's demurrer as to these two counts was sustained, 

and in the Order Plaintiffs were "directed to set forth, with specificity, the particular fraudulent facts 

supporting this claim." Despite this Order, the A}..fFJ's VCPA and § 18.2-216 counts continue to do 

nothing more than incorporate prior paragraphs by reference. Plaintiffs make no effort to justify this 

insufficiency. Additionally, the VCPA and § 18.2-216 counts lack the requisite allegations of reliance. 

III CONCLUSION 

For the reasons discussed herein, together with PHC's opening Brief and previously-filed 

memoranda, PHC submits that its demurrer and pleas should be sustained with prejudice. 

By: _________ ()_.....__.. -~__....___._ 
Michael J. McManus (#15521) 
Jeffrey J. Lopez 
Brian A. Coleman (#41352) 
DRINKER BIDDLE & REATH LLP 
1500 K Street, N.W., Suite l 100 
Washington, D.C. 20005-1209 

Jordan M. Samuel (#24185) 
JORDAN M. SAMUEL, P.C. 
2009 North 14th Street, Suite 510 
Arlington, VA 2220 I 

Dated: September 22, 2000 

Respectfully submitted, 

PULTE HOME CORPORATION 
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In re: Multi-Page™ Thursday, September 28, 2000 
MOTION HEARING Anderson, et al. vs .. Pulte Homes C-Orp., et al. 

1 VIRGINIA: 

2 IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

3 

4 PAUL ANDERSON, et al, 

5 Plaintiffs, 

6 vs. 
7 PULTE HOMES CORPORATION, 

8 et al, 

9 Defendants. 

10 

Jl 

12 

13 

14 

• • • • • 

) At Law Nos. 

) 183665, ct al. 

) 

) 

15 The above-entitled matter came on for 

16 motion bearing, pursuant to notice, on Thursday, 

17 September 28, 2000, commencing at 10:06 a.m., at 

18 Fairfax County Circuit Court. Fairfax. Virginia, 

19 before Stella R. Christian, Notary Public. 

20 

21 BEFORE: 

22 THE HONORABLE R. TERRENCE NEY 

APPEARANCES 
2 

J ON BEHALF OF THE PLAINTIFFS: 
4 DAVID HILTON WISE, ESQUIRE 
S Fullerton & Wise 
6 4021 University Drive 
7 Suite 204 
8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Fairfax, Virginia 22030 
(703) 934-6377 

DANIEL K. BRYSON, ESQUIRE 
Lewis & Roberts 
1305 Navaho Drive 
Suite 400 
Raleigh, North Carolina 27609-7482 
(919) 981-0191 

22 (Appearances continued on the next page.) 

M.A.R. REPORTING GROUP, LLC 
(703) 534-1225 Fax (703) 534-4810 

Page I 

Page 2 
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5 Drinker, Biddle & Reath LLP 

6 1500 K Street, N.W. 

7 Suite 1100 
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9 (202) 842·8800 

10 

l 1 ON BEHALF OF TIIE DEFENDANT PAREX: 

12 TIMOTIIY R. HUGHES, ESQUIRE 

13 Hughes & Associar.es, LLC 

14 307 Annandale Road 
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11 ON BEHALF OF THE DEFENDANT CSS: 
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Thursday, September 28, 2000 
MOTION HEARING 

Multi-Page™ In re: 

l A2 P EARANCES (continued): 

2 

Page 5 

3 ON BEHALF OF TiiE CROSS·DEFENDANT AMERICAN EIFS: 

4 RALPH O. RINALDI. ESQUIRE 

S Cowles, Rinaldi, Judkins & Korjus, Luf.. 

' 6 Suite 204, Ccurlhousc Square 

7 10521 Judicial Drive 

8 Fairfax, Vuginia 22030 

9 (703) 385-9060 

10 

11 ON BEHALF OF THE CROSS·DEFENOANT AMERICAN SnJCCO: 

12 DAVID P. CORRIGAN, ESQUIRE 

13 Hamwi, Claytor, Corrigan & Wellman. P .C. 

14 Innsbrook Corporate Center 

l S Wa.tctfroat Plaza. Suite 200 

16 4401 W a.tcrfront Drive 

17 Glen Allen, Vugiaia 23060 

18 (804) 747-5200 

19 

20 

21 

22 

Page 6 
PROCEEDINGS 1 

2 

J THE COURT: In the matter of Paul Anderson 
4 versus Pulte Homes. 
s MR. COLEMAN: Again, just by way of 
6 orientation, if I may, Your Honor, just to set up 
7 where all the parties are and exactly what's before 
8 this Court, there are quite a number of things --
9 again, I am Brian Coleman on behalf of Pulte Homes 

1 o Corporation. 

11 Pulte Homes is both a defendant and 
12 cross-complainant in this matter. 1bere are, what 
13 I would describe as, two sets of matters before the 
14 Court here today. 
1 S First, demur and pleas in bar in 
16 connection with the amended motion for judgment 
17 filed by the plaintiffs in this matter. 
18 The direct defendants in the amended 
l 9 motion or judgment are Pulte, the builder of the 
20 homes, as well as two applicators: Coronado 
21 Corporation and Coronado Stucco & Stone or CSS. 
22 And finally, the manufacturer -- or alleged 

Anderson, et al. ·vs. Pulte Homes Corp., et aL 

Page 7 
l manufacturer of Parex. 
2 Pulte has filed cross-claims against 
J Parex, as well as Coronado - I am sony, as well 
4 as CSS, as well as third-party motions for judgment 
s against the other applicator, Coronado's two 
6 suppliers, which I will be referring to as American 

7 EIFS and American Stucco. Their names are actually 
8 a little bit longer than that. 
9 Finally, against ~o principals, father 

IO and son, Bernard and Benjamin Franks. We allege, 
11 in any event, that they have some relations with 
12 both applicators as well as both suppliers. 
13 We will proceed in whatever manner, 
14 obviously, suits you. What I would propose, 
ls perhaps, if we start first with the demurs and 
16 pleas to the amended judgment; and in that regard, 

17 I can go ahead. 
18 What I thought, I would take it -- take it 
19 on a count-by·count basis. In other words, there 
20 are eight counts alleged by Pulte, go through each 
21 of them, essentially, summarize my arguments 
22 including both demurs and plea arguments. 

Page 8 
THE COURT: Okay. I think that would be 

2 most sufficient. Then I will hear from -
3 actually, why don't we have Pulte's arguments, 
4 response; Parex and then your arguments, response; 
s and then, I guess, Coronado and CSS. That would be 
6 the correct responses and we can keep the arguments 
7 fairly tight. We been through the me_mor~nda. 
s MR. COLEMAN: Appreciate· if, Your Honor. 
9 THE COURT: Everything else, it's a lot of 

10 stuff. 
11 MR. COLElvfAN: I will attempt to keep it 
12 brief then. First count that I would like to 
l J address is negligence, per se. I am going to 
14 essentially address them in the way they are 
is addressed in the amended motion of judgment. We 
16 have essentially four arguments we contend, four 
17 independent grounds upon which the demur to this 
18 count should be sustained -- or I should say three 
19 demur counts, and plea in bar should also be 
20 sustained with respect to all 15. 
21 First, with respect to our first demur 
22 argwnent, there is a disclaimer of liability for 
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In re: Multi-Page™ Thursday, September 28, 2000 
MOTION HEARING Anderson, et al. vs. Pulte Homes Corp., et al. 

1 the negligence count in the contract of sale; and 
2 it specifically disclaims to, "disclaims all 
3 liability" whether in contract, in tort, under any 
4 warranty or otherwise. 
s THE COURT: Is the contract before me? 

6 Was that a statutory --

Page 9 

7 MR. COLEMAN: The contract is before Your 

8 Honor by consent. 
9 THE COURT: No. 

10 MR. WISE: There is a contract attached. 
11 What Pulte is relying on is a Pulte Protection Plan 
12 which they tried on several occasions to attach. 
13 One of the reasons Judge Williams originally denied 
14 their first demur, they tried to do a new matter. 
15 Denied again. Tiley tried to carve it over. We had 
16 a ruling on that. 
17 The argument that he is relying on is 
18 really more suited for motion for summary judgment, 
19 not on demur, Your Honor. 
20 THE COURT: That's what I thought. I 
21 thought we are using the - not exactly the 
22 acronym, D-P-P for the warranty? 

1 MR. COLENCAN: Correct, Your Honor. 
2 THE COURT: That is not before me. I 
3 really can't look to it in order to address issues 
4 of waiver for abrogation of liability, et cetera. 

Page 10 

5 MR. COLENCAN: I would respond to the Court 
6 in two matters. ·First, with respect to this 
7 specific argument, the negligence per se argument, 
8 distinguishing between the agreement for sale; that 
9 is, the purchase agreement on one ban~ and the 

10 PPP, if you will, on the other hand. There is --
11 the language in the count is, by itself, 
12 sufficient, I believe, for this Court to resolve 
13 the issue. 
14 The language I am relying on is "no 
15 liability whether in tort or contract, any 
16 warranties or otherwise is in the contract." 
17 Now, that language goes on to say that 
18 liability is limited to that which is provided in 
19 the warranty, but whether or not it's part of the 
20 record, it would seem to me that the CoW1 -- what 
21 I would hope the Court's ruling would be is that·­
:?2 is that it's correct, that there is no liability 

M.A.R. REPORTING GROUP, LLC 
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I under the contract and that liability is limited to 
2 the warranty, whatever it may say. So in that 
J respect I am relying exclusively on the sales 

4 contract. 
s The second point I would like to raise -
6 there are other arguments I will be raising today, 

7 which are dependent to some extent on the language 
a in the PPP an~ in that respect, there has been 
9 some back and forth on this issue. I won't belabor 

10 the point. I would submit that the fact that we 

11 attached the PPP to our demur ought to be 
12 sufficient to make it part of the pleadings. 
13 THE COURT: I mean, it may be somewhere, 
14 but not under --
15 :MR. COLE~N:-. ·I can cite Your Honor to a 
16 case that stands for that vecy proposition. 
17 THE COURT: Okay. Let me hear that case. 
18 ?vfR. COLEMAN: Sure. It's --
19 THE COURT: Supreme Cow1 of Virginia? 
20 l\1R. COLEMAN: It's a Circuit Court case. 
21 

22 

THE COURT: No. From which circuit? 
MR. COLEMAN: Rockingham County. 

1 THE COURT: No. With all great respect 
Page 12 

2 for the Circuit Court of Rockingham County ·- well, 
3 I will read the case. I take it back. I will read 
4 the case, take a look at it. 
5 I believe that on demur, we can only -- we 
6 have to -- we can only look at the pleadings relied 
7 upon by the plzjntiff or the CQrµplainant and not as 
s to any other exhibits furnished by any other period 
9 unless otherwise agreed to. 

10 I will be happy to look at that opinion, 
H but I don't believe that that's the -- I don't 
12 believe that the Supreme Court of Virginia has yet 
13 permitted us to view the exhibits which are 
14 attached to pleadings other than the moving parties 
15 for purposes of demur, but I will read it. 
t 6 MR. C 0 LE!vfAN: I won't belabor the point 
17 then. 
18 THE COURT: Yes, sir. 
19 MR. CO LE?viAN: Again, with respect to my 
20 first point on that, the language I am taking is 
21 from the sales contract right here. Under an 
22 agreement that our liability, whether in contract 
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1 or tort, under any warranty or otherwise is limited 
2 to the agreement in the limited warranty. The 

3 limited warranty being, of course, the PPP. And we 
4 have cited a number of cases which demonstrate that 
S waivers of this nature are effective. 
6 I would submit that the warranty need not 
7 be part of the record for the Court simply to rule · 
8 that there is no liability and negligence based on 
9 the contract which one has - by consent order, has 

10 agreed is, in fact, part of the record. 

11 THE COURT: But lv!r. Wise is quarreling 
12 with you. He is saying that's not before it right 
13 now, and if I - is lvfr. Wise going to tell me if I 
14 take a look at the Pulte Protection Plan, it could 
15 possibly say we guarantee you against everything, 
16 no matter what it is? And I don't baVe that, 
17 obviously. 
18 rMR.. COLErv!AN: If that were the case, that 
19 would be a remedy under the warranty. 
20 THE COURT: Right What I am saying, I 
21 have blinders on. I can't see it to see - what 
22 you are telling me, Mr. Coleman, is that it closes 
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I all these doors for what Mr. Wise might tell me. I 
2 don't know. May actually open all these doors. I 
3 just don't have the benefit of the warranty, and I 
4 think it would certainly short-circuit things if I 
S did, but I don't. 
6 That's the way we are required to decide 
7 these cases, namely, on a pleading, on a demur. So 
8 I understand your argument I don't know how ·- if 
9 I'm not able to look at the PPP, I can't decide 

1 o what's covered and not covered, okay. 
11 MR. COLElvf.AN: Okay. The next point I like 
12 to raise, I refer to it in the brief. The rule is 
13 not initially set forth. It's set forth in the 
14 case of Foreign Mission Board vs. Wade, 242 
l 5 Va. 234, the most recent case on this subject being 
16 the McDevitt Street, Bogust case, 256 Va. 553. 
17 Tiris is an issue particular to Pulte, as 
18 opposed to some of the other direct defendants in 
19 this case. The issue is really in what - under 
20 what circumstances a plaintiff can allege both a 
21 negligence and a breach of contract cause of 
22 action. 

1 Now, there are counts - there are some 
2 circumstances under which it can be done, but it 
3 cannot be done in circumstances where the duty 
4 alleged to have been violated in the tort 
5 essentially arises out of the contract as a duty 
6 existing by virtue of the contract. 
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7 THE COURT: Right. You are not making 
8 this argument with regard to the negligence per se 
9 issue, are you? 

10 .MR. COLErv!AN: I am, Your Honor. 
11 THE COURT: Aren't these cases in 
12 opposite - weren't those cases in an effort to 
13 carve a new tort out of an agreement; whereas, in 
14 the matter of Richmond. Rede:velopment against 
15 McDevitt for each of the contracts, does not amount 
16 to a tort, whereas the tort alleged here is 
17 standing alone? In other words, not growing out of 
18 the contract, carved out of the contract, but 
19 consists rather of allegations that the defendant 
20 Pulte failed to comply with, indeed, a second 
21 requirement; namely, the local code or the 
22 requirements for safe construction, and that's what 

1 negligence says, per se? 
2 MR. COLE?vf.AN: That is what negligence 
3 per se certainly is, Your Honor, but that duty 
4 would not exist absent this particular breach of 
s contract count. If Pulte hadn't contracted to 
6 build this house, then they wouldn't have a 
7 negligence per se allegation. 
s And I would refer the Court to the 
9 allegations in the amended motion for judgment. 

IO And I believe all 15 say this. The opening 
11 paragraph of the breach of contract count, the 
12 contracts between plaintiff and Pulte required 
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1 J Pulte to construct a house in accordance with its 
14 plans and specifications, applicable business code, 
15 manufacturer's specifications, free from 
16 construction and structural defects. 
17 They've specifically alleged that this 
18 contract required Pulte to construct a house in 
19 accordance with applicable building codes. 
20 THE COURT: Right. 

21 lvtR. COLEMAN: Now, they are essentially 
22 seeking to allege what amounts to a breach of 
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1 construction contract, that negligence per se 
2 contract. This is precisely what Judge Thacher 
3 ruled in one of the Toll Brothers cases. This is 
4 the Blandchut case, 48 Va. Circuit, 386. 
s Plaintiff alleged negligence per se; defendants are 

6 correct in citing the rule. 
7 Foreign Mission Board, in this case - for 
s full disclosure -- the court went on to overrule 
9 that demur, but for specific reason that the remedy 

1 o sought was - it was a rescission remedy. And the 
11 court reasoned that if the contract is rescinded, 
12 then it no longer - a tort duty no longer arises 
13 out of the contract 
14 This is not the case here. They are out 
15 legal damages. I believe this is right on point. 
16 Tiris is precisely what this tort - what this rule 
17 is designed to cover, especially in virtue of the 
18 manner in which they pled their amended motion? 
19 THE COURT: I understand your argument 
20 MR. COLErviAN: Third point I would like to 
21 raise, I am going to, I think, hold off for the 
22 time being if I may on it. I have also demurred in 
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1 the specific allegations of -- of violations of the 
2 building code, and I can go through that with, Your 

3 Honor now. 
4 This is on page 3 of our opening brief, 
5 but that would be fairly extensive, and I am 
6 certainly prepared to do that if need be. 
7 THE COURT: That I don't think is 
8 necessary. I want to move on to the express 
9 warranty claim. 

IO l\1R. COLEMAN: Okay. 
11 If I may briefly inquire, would you like 
12 me to address the plea in bar negligence issue as 
13 well or hold off on that? 
14 THE COURT: May as well do the plea in 
15 bar. 
16 MR. COLElVIAN: We contend there is a 
17 two-year statute of limitations applicable to this 
18 negligence per se count and, in that respect, that 
19 would effectively knock out all but three of these 
20 cases. And that's only if you use the date of the 
21 agreement, as I think Parex will tell you later on 
22 today, they brought with them the certificate of 
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I occupancy dates which are actually a little bit 
2 earlier which strikes me as the more appropriate 
3 date to use. Even by using the earlier date, 
4 knocks out the remaining three. 
s As to the remaining three, all three of 
6 those have a contract in the sales contract that 
7 specifically provides for a one-year statute of 
s limitations, and all three of those cases would, 
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9 therefore, be barred under that one-year statute of 
10 limitations. So, effectively, all IS of these are 
11 out of time. 
12 THE COURT: Where is that found in the 
13 contract? 
14 :rv!R. COLEMAN: This - again, there is only 
15 four of the 15 contracts that have this language, 
16 but this is depending on which contract - which 
17 contract Your Honor has. I can walk one up if you 
18 don't, but it's --
19 THE COURT: I-have got Hawxhurst, lvlichael 
20 Malchow --
21 MR. COLEMAN: I don't believe that that's 
22 one of them. I could be mistaken. It's Anderson, 

; 
I 

Page 20; 
l Berger, Jannas and, I believe, Weaver. 
2 THE COURT: That has the one-year? 
3 MR. COLE?v1A.N: That has the one-year. If 
4 it would be easier, I can walk up one of those 
5 contracts to Your Honor. 
6 THE COURT: All right. 
7 MR. COLEMAN: Yotlf Honor, you will see in 
8 the enlarged bold case capitaiiz.ed language in the 
9 very last sentence. 

IO THE COURT: Okay. Which four of those 
11 four? Which contracts are they? 
12 MR. COLElvfAN: Yes, sir, Your Honor. I 
13 want to make sure I get this exactly right. 
14 Anderson, Berger, Jannas and Weaver. I can give 
15 you the law numbers for those as well. 
16 THE DEFENDANT: That's okay. 
l i MR. COLENfAN: We have cited several cases 
18 which hold that the statute of limitations is 
19 enforceable even in fraud counts. 
20 THE COURT: Okay. 
21 MR. COLENfAN: Shall I move on to express 
22 warranty? 
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1 THE COURT: Yes, sir. 

2 MR. COLEMAN: Our first contention when we 
3 were in this Court before Judge Williams on a 
4 motion craving oyer. We craved ayer for the 
S protection plans -- for reasons which are now 
6 obvious to the Court - and counsel for plaintiffs 
7 expressly disclaimed any reliance on the Pulte 
8 Protection Plan and stated before the Court that 
9 they were not relying on the Pulte Protection Plan. 

1 o Now, based on that and the fact that the 
11 breach of warrarity count as alleged in the amended 
12 motion relies solely upon the Pulte Protection 
13 Plan, we submit that this count has been waived. 
14 THE COURT: Where is the arbitration 
15 provision? 
16 lVIR. COLEMAN: The arbitration provision, I 
17 believe, it's in both the warranty -- actually, let 
18 me take that out It's in all 15 of the 
19 warranties, and it's in four of the contracts. The 
20 same four which I call to Your Honor's attention. 
21 THE COURT: When you say "the warranty," 
22 you mean the PPP? 
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1 MR. COLE?v!AN: Yes. 
2 THE COURT: So it's not in any of the 
J contracts? 
4 MR. COLEiviAN: It's in four of the 

S contracts. 
6 THE COURT: Anderson, Berger --
7 1v!R. COLEMAN:· Yes, Your Honor. 
8 THE COURT: So only those four would be 
9 subject to arbitration. 

10 MR. COLEMAN: Based on Your Honor's reason 
11 that PPP ·-
12 THE COURT: We have to get to the PPP. 
13 MR. COLEMAN: Correct. As to those four, 
14 I would concede that, Your Honor, based on the 
15 prior ruling -- an4 again, we have three arguments 
16 in the breach of warranty. Conceivably, two of 
17 them based on the argument of the Pulte Protection 
18 Plan. One, it waives all express warranties and 
19 the arbitration language. 
20 But, frankly, based on plaintiffs' prior 
21 disclaimer, the fact that the breach of warranty 
22 count specifically alleges that Pulte provided an 
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I express warranty and proceeds to recite the terms 
2 of that. I don't think that there is anything left 
3 of this count 
4 THE COURT: Okay. 

S MR. COLEMAN: If I may move on to breach 
6 of implied warranty. 
1 THE COURT: Yes, sir. 

8 IvfR.. COLEMAN; Again, we have an issue with 
9 respect to the fact that we have 11 purchase 

1 o agreements of one nature and four of another 
11 nature. 
12 Judge Williams essentially ruled at the 
13 previous hearing, or the initial demurs and pleas, 
14 that the implied warranty disclaimer were effective 
15 with respect to those four, the four which I 
16 referenced Your Honor briefly, Anderson, Berger, 
17 Jannas and Weaver. We withdraw our demur as to the 
18 other four. I would like to place it before your 
19 Honor today. It raises, I think, an interesting 
20 issue of statutory construction. 
21 If I may take a moment to pull the 

22 statute. 

1 Here is our concern earlier the disclaimer 
2 on page 2 of these 11 sales contracts conf onns 
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J precisely to the waiver disclaimer requirement of 
4 section 55-70.1, subsection C, with one exception: 
s That warranty disclaimer subsection C provides that 
6 the letters should be at least two points larger 
7 than the other type in the contract. 
s I am not going to pull out a magnifying 
9 glass. We have to concede that this language is 

~ o not two points larger than the other language. And 
11 it's arguable that this subsection C is a 
12 substantial compliance statute; and to the extent 
1 J that it is, I will submit that this is well 
14 sufficient, but if we construe it according to its 
15 strict language, a reading of subsection C 
16 indicates that it applies only when the home is to 
17 be sold as is. 
18 That is what I will refer to as the 
19 heightened disclaimer requirement. I call them 
20 heighten because absent subsection C, certainly 
21 under Virginia common law, the manner in which this 
22 disclaimer -- these warranties have been disclaimed 
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1 would cenainly be effective. 
2 But the heightened requirement of 
J subsection C, to quote, it says, "If all warranties 
4 are waived or excluded, a contract must 
s specifically set forth in capital letters which are 
6 at least two points larger than the other type in 
7 the contract that the dwelling is being sold as 

s is." 
9 We are not waiving all warranties. We are 

10 providing them with a warranty·- a ten-year 
11 warranty at that We are not selling this house as 
12 is, we are selling it with the warranty. 
13 So I would submit that the plan language 
14 of this - of this subsection of the statute 
15 applies only in that set of circumstances. 
16 And from a common sense perspective, that 

17 makes sense that's affording the buyer the fewest 

18 options undertaking the greater risk, taking a 
19 house with nothing, with no protection. So 
20 presumably, the general assembly concluded that 
21 they ought to heighten the waiver requirements. 
22 That's just simply not the case here. 
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1 What we have ·· what we are left here with 

2 is a warranty in capital letters, bold face, 
3 specifically references section 55-70.1, 
4 specifically identifies the warranties being 
S disclaimed and is conspicuous as defmed in the 
6 Uniform Commercial Code. 
7 THE COURT: Okay. 
8 MR. COLElVf.AN: So I would submit that those 
9 waivers are effective as well. 

10 THE COURT: Breach of contract. 
11 MR. COLEMAN: As an aside, Your Honor, we 
12 also have a plea in bar with respect to the breach 
13 of implied warranties which applies to some but not 
14 others. I can go to that. Cut breach of contract, 
15 depending on your preference. 
16 THE COURT: Oh, you may mention plea in 
17 bar. 
18 MR. COLElv!AN: Okay. The timing 
19 requirements of section 55-70.l require that notice 
20 of a breach be given within one year, and that the 
21 suit, based on that, on the breach of that notice 
22 be brought within two years thereafter. That would 
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1 establish a maximum of a three year's period from ! 
2 the date of closing. l 
:; That's assuming, taking the pleadings as : 

4 they are, that notice is given on the very last l 
! 

s day. I submit that if we had an evidentiary I 
6 hearing on that, I think we would find that most, 1· 

7 if not all, fall on that ground. But based purely I 
s on the plain language, I can list you five which 
9 are time barred in their face and those are 

10 plaintiffs Gang, Hawxhurst, Malchow, Rogers and 
11 Peckinpaugh. 
12 THE COURT: All right. 
13 MR. WISE: Excuse me. Just for the 
14 record, Peckinpaugh is . the one that was settled and 
.ls is not before the Court: . . 
16 MR. COLEMAN: I should say for the record, 
17 with respect to Peckinpaugh, there has been some 
18 conversation and agreement. I'm not aware of any 
19 signed agreement today. For the purpose of 
20 preserving Pulte' s rights, we are not prepared to 
21 conced~ the issue. 
22 As of breach of contract, I go back to an 

1 issue I raised earlier, whether or not we need to 
2 use the Pulte Protection Plan to rely on the 
3 disclaimer in the contract. 
4 Again, I would submit we don't, and refer 
S to the language, we disclaim all liability in the 
6 contract, and that that lan~age is enforceable 
7 under Virginia law. 
8 Secondly, refer the Court to a ten-day 
9 notice requirement set forth in the contract. 

10 Specifically, the notice requirement -- this is at 
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11 pages 4 and 5, depending on which agreement of sale 
12 one has, it says, "In the event we have not 
13 complied with our obligations under this agreement, 
14 you will send us notice setting fonh the default 
15 in detail. We will have ten days after receiving 
16 the notice within which to fulfill our 
1 i obligations.". 
18 I would cite the Cinder Bwner case for 
19 the proposition there are conditions precedent to 
20 the contract that you must have alleged and prove 
21 perlormance of that pre-condition. That hasn't 
22 been alleged here, Your Honor. 
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1 And, finally, since the agreement of sale 
2 is part of the contract, I submit that it is, on 
3 its face, insufficient to sustain a breach of 
4 contract count. 1be grounds for breach of contract 
s is set forth in each of the amended motions for 
6 judgment that Pulte, quote, failed to perform the 
7 necessary remedial activities to correct a defect 
8 in plaintiffs' house. I go through the contract, 
9 can't fmd anything that submits that there is an 

IO obligation of anything of that nature. 
11 Finally, referring on to the fraud counts, 
12 plural, both actual and constructive fraud .... 
13 THE COURT: Yes. 
14 MR. COLENlAN: ... I first .rely on the .... I 
15 will refer to the no oral representation clause of 
16 the sales contract This is on the last page of 
17 the entire agreement slash or~l representations, 
18 and it says .... I won't read the whole thing. 
19 Actually, fairly lengthy. "By signing this 
20 agreement, you are alleging you are not relying on 
21 any promises, agreements or representations made by 
22 us, our sales representatiye, agent, subcontractor 

1 or other employee concerning the home." And 
2 it's .... actually, I won't read all of this into the 
3 record. It's fairly extensive. 
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4 Now, I believe Virginia law is that you 
S can't contractually disclaim fraud. That's not 
6 what we are arguing. But what we are arguing is 
7 that under Virginia law if there is a disclaimer, 
8 which is specific to the type of representations 
9 which the opposing party is relying upon, then it 

1 o is effective and cited a couple of cases for that 
11 proposition. There is one which is fairly on 
12 point. The Bank of Montreal case, the Fourth 
13 Circuit case of 1999. And there is also a 
14 subsection of the restatement of agency, which 
15 stands for this proposition as well. 
16 It does need to be specific to the type of 
17 representations alleged, and it is allegations, 
18 representations made by sales representatives, and 
19 that's what these fraud counts are premised upon, 
20 including other statements which would include 
21 docwnents to the extent that they relied upon 
22 those. 
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1 TiiE COURT: Okay. 

2 IvfR. COLEMAN: And, finally, I would call 
J the McDevitt Street Bogust case to Your Honor's 
4 attention. I think you heard enough about it to be 
5 familiar with it, and we submit that that case, 
6 again, following up on the Foreign Missions Board 
7 rule stands for the proposition where there is a 
8 contract, even under some circwnstances, fraud and 
9 constructive fraud claims, can be barred to the 

1 o extent they arise out of the contract. 
11 1bere is a fraud in the inducement section 
12 as applies to actual fraud, as I read that case, 
13 but even there, it appears from my reading of the 
14 case that it construes it narrowlyr that particular 
15 exception applying only where the party did not 
16 intend to fulfill its contractual duties at the 
17 time it entered into the contract. I don't think 
18 there has been any allegation to that effect here. 
19 We also have a plea in bar as to just one 
20 of them, plaintiff Gang. Gang specifically alleges 
21 in his amended motion for judgment that on 
22 April I st and 8th, 1997 .... here, I am referring to 
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1 page 9 of our opening brief -- inspections were 
2 performed on his home which, "Indicated that the 
3 synthetic stucco was installed improperly, that 
4 excess moisture was entering the home. 11 

s As a result of this inspection, in 
6 addition to reports to the media, plaintiff became 
7 concerned that his house was and is. experiencing 
s severe moisture intrusion problems, that being 
9 April I st and 8th, 1997, conceding the discovery 

10 rule applies to fraud. That would make the -- both 
11 the active and constructive count time barred 
12 since, I believe, his motion for judgment was 
13 originally filed in March of 2000. I may be 
14 getting that date wrong. I do believe it's before 
15 two years. 
16 THE COURT: Yes. 
17 MR. COLE1\1AN: Finally, I would like to 
18 address VCP A, Virginia Consumer Protection Act, and 
19 Pulte demurs on these counts was sustained the 
20 first time around; and the order required the 
21 claims to allege those counts with particularity. 
22 As I look at the amended motion for judgment, it 
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1 differs only in that it includes one sort of half 
2 sentence clause where it cross-references other 
J paragraphs, and I would submit that that's 
4 insufficient. More - to the more substantively in 
s neither count did they rely on the defective 

6 advertising statute, nor did they rely on any 
7 misrepresentation in connection with the VCP A 

s count. I submit that reliances are required to 
9 recover under both of those statutes. That seems 

10 fairly self-evident to me. 
11 And I would also submit that both of those 
12 counts are fully time barred for the same reason 
13 that the negligence per se counts are time barred; 
14 and with that, I believe that 11 of the - I am 
15 sorry. 12 of the 15 were filed more than twq years 
16 after the date of the contract And with respect .. 
17 to the other three, they are subject to the one--
18 year statute of limitations. 
19 THE COURT: Even if the time of discovery 
20 date is ·used under the Consumer Protection Act or 
21 deceptive advertising? 
22 MR. COLEMAN: If the date·-

Page 34 
1 THE COURT: I know there is a conflict on 
2 this one, but if the date of discovery is used, are 
J they not time-barred? 
4 MR. COLE.MAN: Based purely on the 
5 pleadings, Your Honor, that would appear to be 
6 true, except with respec·t to plaintiff Gang --
7 although, actually, I may be misspeaking, Your 
8 Honor. 
9 THE COURT: I think you are right about 

10 that. Just a minute. 
11 MR. COLEMAN: I would, Your Honor·- as I 
12 am sure you are fully aware, there has been a 
13 couple of different rulings in this regard. If 
14 Your Honor's mind is made up on this, I won't waste 
15 the Court's time. I argue very strongly that this 
16 is -- that a date of injury rule ought to apply. 
17 THE COURT: Well, my mind is not certainly 
18 made up, !vfr. Coleman. We are trying to, obviously, 
19 be consistent, not only within the Circuit, but 
20 within the three judges who have been assigned this 
21 particular aspect of all of these cases. 
22 And I know that there is a difference of 
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I opinion with regard to this, and it's not fully 
2 resolved as yet, but I am leading toward the date 
J of discovery because it seems to me to make more 
4 sense. 
s How can you have a clock ticking against 

6 you when you don't know that something has 
7 occurred? Probably is a simplistic explanation for 
s that reasoning as one would hear, but I still think 
9 it's the more correct analysis. 

10 NIR. COLE~N: Well, Your Honor, hear me 
11 out. 
12 THE COURT: Absolutely. 
13 MR. COLEMAN: A slightly different 
14 analysis applies to the VCPA and the 216 counts 
.ls: because, one, the deceptive advertisi~g statute is 

16 · silent, where the VCP A count identifies a statute 

17 of limitations. Taking the VCPA count first -- I 
18 kind of searched and researched this a few times, 
19 and 59.1·207, if memory serves, that's the VCPA 
20 section which says that the date of accrual of 
21 section 8.01-230 shall apply. 
22 Now, that is what I believe practitioners 
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l generally refer to as the date of injury statute. 
2 THE COURT: Correct. 
3 MR. COLElv!AN: Now, I believe I do 
4 understand how one can read that statute to get to 
5 the constructive fraud, but it seems counter to the 
6 plain language of the statute, as well as any 
7 legislative intent. You have to.go to 8.01-230, 
8 read the general rule that the ·date of injwy 

9 applies, then go to the last clause, which lists 
10 three or four statutory exceptions to that. Pick 
11 out 832.09. Go there. Pick out subsection l, 
12 which happens to be fraud. 
13 Seems to me when one interprets statutes 
14 to the plain languages, as the Virginia Supreme 
l 5 Court would have the courts do that, I can't 
16 imagine why that statute would refer to 8.01-230 if 
17 they didn't want the date of injury to apply. Why 
18 wouldn't they have referred to 801 - 8.01·239, 
19 subsection I? That, to me, based on the plain 
20 language of the issue -- to me, ought to end the 
21 inquiry. 
:z::z If one concedes -· if one finds that it's 

Page 33 - Page 36 



Thursday, September 28, 2000 
MOTION BEARING 

Multi-Page™ In re: 

Page 37 
1 not plain and that there is some measure of 
2 ambiguity, we go to rules of construction. I would 
3 refer the Court to a case of Lamps Unlimited vs. 
4 Westminster Investing. This is -- oh, dear, 
S unfortunately, I have the lower court's decision 
6 opinion on that with me. 
7 If the Court will indulge me while I go 

8 through this, I can briefly summarize the case. It 
9 provides that there's specific canons of 

10 construction that apply when dealing with - when 
11 construing statutes that govern statutes of 
12 limitation. 

13 I did find the case here, and the case 

14 goes through and generally discusses Virginia's 
1 S policy favoring enforcement of statutes of 

16 limitations and the policy benefits that are 
17 gleaned from that. 
18 THE COURT: Yes. 
19 Iv1R. COLE:MAN: And if I quote from the 
20 case, it says, "in light of the policy that 
21 surrounds statutes of limitation, the bar of such 
22 statutes shouldn't be lifted unless the legislature 
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l makes it unmistakably clear that such is to occur. 
2 In a given case where there exist any doubt, it 
3 should be resolved in favor of the operation of the 
4 statute of limitations. Thus, courts are obligated 
s to enforce statutes of limitations strictly and to 

6 construe any exception thereto narrowly." 
7 THE COURT: That's not the issue here. 
8 The issue is which statute, whether it be 149 or 
9 240. 

10 MR. COLEMAN: I know. This section 
11 construes 8.01-230. Seems to me what we are 
12 construing here is 59.l ·207, and we are saying okay 
13 this is a statute. 
14 THE COURT: Yes. 
15 MR. COLE?vfAN: If it's not clear from its 
16 plain language, as I would argue, and it is 
17 ambiguous, does that not take us into a rule that 
18 has to be unmistakably clear? Does it not take us 
19 into the rule that says, if there is any doubt, has 
20 to be resolved in favor of the operation of the 
21 statute of limitations, and that exceptions, as set 
22 forth in the last line of 8. 01-230, they should be 
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1 construed nanowly? 
2 I fully appreciate that there are 

3 differences of opinion on this issue, and I would 
4 also note that this is - these cases are in a 

5 particularly unusual posture, and that they were 
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6 before Judge Williams whose prior rulings on these 
7 issues -- I don't know if he ruled on these VCPA 
s counts. I know he ruled on the 218 counts. I know 
9 that a date of injury applies as to the Toll 

10 Brothers cases. 
11 THE COURT: Well, actually, I ruled on 
12 them, these precise issues in a series of cases 
13 some months ago, and I am trying to think which 
14 ones they were. 'The Toll Brothers cases, and there 
15 were 21 of them. And my analysis was that because 
16 the statute specifically uses the word fraud and 
17 misrepresentation, that will get you -- and you 
18 have got to go step by step to 249, and 249 gets 
19 you to the discovery rule, and that gets you to the 
20 later date. That may not be correct, but that was 
21 my analysis. I think Judge Thacher has followed 
22 the same analysis and that's just the way I am 
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1 leading on that, Mr: Colema1f. Okay? 
2 MR. COLEMAN: Okay. I appreciate Your 
3 Honor hearing me out on that. 
4 THE COURT: Oh, I am happy to. 
s MR. COLEMAN: I think that-concludes my 
6 argument. 
1 THE COURT: Let me hear !vfr! Wise. I 
s appreciate your argument. Very well briefed as 

9 well. 
IO MR. WISE: Thank you, Your Honor. Again, 
11 Dave Wise for plaintiffs. 
12 THE COURT: Yes, sir. 
13 MR. WISE: We are here on behalf, 
14 unfortunately, of 14 plaintiffs, not 15 today. I 

15 have always been dealing with my settlement 

16 discussions with Pulte with Jordan Samuel who, even 
11 as recently as the first part of this week, we do 
18 have a settlement with Peckinpaugh. That is not 
19 before the court today. 
20 THE COURT: That was communicated to us. 
21 However the paperwork goes, if it falls through, 
22 everything we rule will apply to Peckinpaugh. 
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:rvm.. COLEN!.AN: That is correct, Your Honor. 
2 It appears that I am just loathed to concede 

3 matters. 
4 MR. WISE: :Mr. Coleman is very tenacious, 
s trying to go through point by point by point. Your 
6 Honor, as a way of background, if I can explain, 
7 these 14 homes, 15 with Peckinpaugh - all the 
s homes are in Nolty Wheaton FiltmS, and was developed 

9 by two builders: Renaissance Housing Corporation 
1 o and Pulte. We also represent the Renaissance 

11 neighbors. 
12 Those demurs and special pleadings are the 
13 same issues that Pulte is raising in here. Already 
14 been fully briefed, fully argued by Judge Wooldrige 
15 and, in fact, all of the same claims that we are 
16 asserting against Pulte, even though they are 
17 factually specific, are going to trial. The demurs 

18 being overruled. 
19 THE COURT: As to each and every count? 
20 

21 

22 

MR. WISE: As to each and every count. 
THE COURT: What about the ti.me bars? 
MR. WISE: On the time bars, Your Honor, I 

Page 42 
also had the opportunity to argue a particular case 

2 in the Dakovich vs. Renaissance. 
3 THE COURT: I heard that before. 
4 MR. WISE: We have been in front of you a 
5 few times on that same issue. Renaissance had a 
6 one-year. statute of liriiitations in the contract 
7 itself. And what Pulte is ·asking this Court to 
8 do -- and I believe you had even said that the 
9 clock is ticking and when you don't know, just 

1 o doesn't seem fair. 

11 What we have here with Pulte, the clock 
12 was ticking, but Pulte knew about the EIFS. That's 
13 what we pled in the motion for swnmary judgment. 
14 Pulte knew that EIFS was defective. Pulte knew 
1 S that EIFS was not stucco. Pulte knew that if we 
16 sit tight, kind of lead our homeowners thinking 
17 there is not a problem, they will not file an 
18 action. That is exactly what they are trying to 

19 do. That is a doctrine under equitable estoppel, 
20 waiver of unclean hands. These are all issues of 
21 affirmative defense they are raising an issue for 
22 trial. 
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I never conceded that we win. This is 

2 something we are going to have to prove at trial to 
3 show that Pulte cannot rely on those particular 
4 statute of limitations. 
s Same arguments in Dakovich. Same issue 
6 that we were prepared to put on in front of the 
7 jury. And, in fact, it's the same argwnent, Your 
s Honor, that Judge· Alden is hearing today in the 

9 Toll Brothers because Pulte' s coWlsel here were the 
10 counsel in the Toll Brothers cases. And, in fact, 
11 they went through these, and there was a decision 
12 by Judge Thacher, which said that these issues are 
13 not issues to be resolved at a demur. 
14 · You have to remember· what. is a. standard on 
15 a demur. You don't take inferences and put it on 
16 their favor, inferences on our favor, because at 
17 this point, we do not have the opportunity to go 
18 through discovery and --
19 THE COURT: What about the time 
20 considerations? What about the one-year statutes 
21 for Anderson, Berger -- I can't remember - 1 armas 
22 and Weaver? 
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MR. WISE: Again, the same thing. The 

2 doctrine of equitable estoppel, can't do it by way 
3 of demur. Were trying to get to it by way of a 
4 special pleading. They asked for an evidentiary 
s ~aring. 
6 Your Honor, that's what the plaintiff 
7 wants. We want a special he~ng with the jury. 

8 We want to be able to prove that the EIFS, not 
I 9 stucco, that this EIFS was defective. What they 

1 o told my clients when they bought the homes, they 
11 said, if you buy this, it's not the same problem 

- I 
12 that they have down in North Carolina. We have 
13 even had an expert from Pulte tell us that the 
14 climate down in North Carolina is different than 
1 s here in Virginia. 
16 THE COURT: Are you saying the one-year 
17 limitation as to those four plaintiffs shouldn't be 
18 enforced because Pulte knew what was going on and 
19 it's·-
20 MR. WISE: It's estopped. 
21 THE COURT: ·-it's estopped? 
22 What case do you rely upon for that? 
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1 MR \VISE: I believe it's in my original 
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2 brief. 

3 THE COURT: Just slipped my mind. 
4 lv!R. \VISE: Give me a second I can find 
S that 

6 THE COURT: Maybe your colleague can grab 
7 it while -
s MR \VISE: I will be happy to when I sit 
9 down. I will give you that case. It's the same 

Io decision I gave you in the Dakovich. 
11 THE COURT: I can't think of it right now. 
12 I don't have my Dakovich memorandwn in front of me. 
13 lvlR. WISE: Actually, there is a number. 
14 THE COURT: I walked in the courtroom 
15 without it. What about the two-year limitations 
16 for negligence per se? 
17 MR. WISE: Negligence statute of 
18 limitation is five years, not two years, Your 
19 Honor, and it's also the same thing that applies to 
20 negligence per se. The Court is right that we are 
21 not -- we have specifically pied a duty that arises 
22 outside of the contract. A duty imposed by law by 
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1 the building code. We have alleged specifically --
2 THE COURT: I understand that argwnen~ 
3 and we are all of one mind on that. We are either 
4 all right or we are all wrong, but we think there 
5 is sound authority for that argument. Going back 
6 to the Spotsylvania CoWlty School Board, Seaboard 
7 Surety, et al. 
8 MR. WISE: Your Honor, the argument, 
9 though, on the statute of limitations, again, if --

1 a you cannot rule on a statute of limitations on a 
11 demur. We have pied that. We have alleged all --
12 THE COURT: I understand that. What about 
t 3 rvlx. Gang? 
14 lvfR. WISE: Unfortunately, I was not able 
15 to bring all of my pleading files for all 14 cases. 
16 I just called back to the office. Gang is 
17 apparently a typo. The actual inspection repon is 
18 July 3rd, 1999. The suit was filed March 1st. 
19 THE COURT: So it's not 1997? 
20 MR. WISE: Correct. Even if it was, Your 
21 Honor, the whole argwnent here is that in 1997 
22 Pulte is still selling these homes. Renaissance is 

1 still selling these homes to homeo\1/llers in N orthem 
2 Virginia saying, This is better than brick. It 
3 will last for - it will last forever. 
4 They knew consistently about the problem. 
s They consistently told the clients this is just 
6 some small problem we have to patch here. 
7 Come to know, Your Honor, you can't patch 
8 a wall Pretty soon, it's going to come through. 
9 If you wait long enough, the statute of limitations 

10 has run. You have no rights. Homeowner have a 
11 half million dollars into a home and they have to 
12 reclad their home. 
13 At trial, if we ever get to put this on 
14 trial, as Toll Brothers is doing down the hall --

. 1s THE COURT: Why wouldn 1 t you? 
16 MR. WISE: We are coming time and time 
17 again for the~e motions to demur. I have to 
18 applaud all counsel's efforts to exchanging 
19 discovery back and forth. We still have yet to 
20 look at Pulte documents, not because we haven 1 t 

21 asked for it. Every time, the plaintiff requires 
22 an extra extension of time to answer discovery 

1 request. They put off Pulte' s discovery of 
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2 documents. I would like to see those documents. I 
3 certainly would like to see those documents before 
4 there is some ruling what Pulte knew and didn't 

S know. 
6 What we do know, CSS produced its contract 
7 to us last sununer. CSS' contrac~ ~~y don't talk 
s about stucco. Their contract is EIFS, E-1-F-S. 
9 There are a number of homeowners that didn't know 

10 what EIFS was or stucco .. Pulte didn't tell them we 
11 are going to sell you fake stucco. They told them 
12 we are going to sell you stucco. Some of these 
13 homeowners really thought they were getting srucco 
14 that's been around for years. Pulte never told 
15 them that it was EIFS. They certainly knew when 
16 they contracted with their subcontractor. 
1 i Finally, Your Honor, there is one point 
18 they talk about an arbitration clause --
19 THE COURT: What's going to happen to 
20 that? 'N'bat that pops up is PPP final services. 
21 MR. WISE: What he says, there is an 
22 arbitration clause -- I think arbitration clause in 
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1 the Berger contract. 
2 THE COURT: Four contracts. 
3 MR. WISE: I -- Your Honor, I do happen to 

4 have Berger's contract. 
s THE COURT: I don't think it's in the 

6 contract. I think it's in the PPP; is that 

7 correct? 
s MR. COLEMAN: I will take a look at it 
9 here. If I misspoke, I apologize. 

10 THE COURT: I could be incorrect. I'm not 
11 certain. 
12 MR. WISE: At some point when it comes up, 
13 Your Honor, this is, you know, Pulte, it's the same 
14 thing. Jordan Samuel at the first motion, he 
is advised us they are not going to rely on the 
16 .arbitration clause. They want to litigate, want --
17 want the benefit of discovery too. They want to 

18 bring in at least five other parties over there. 
19 They have taken benefit of the court's resources. 
20 They have waived the right to rely on the 
21 arbitration clause. There is cases out there --
22 THE COURT: Why don't you tum it around 

I and arbitrate, take away all those outstanding 
2 lawyers sitting against the wall? 
3 MR. WISE: Your Honor --
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4 THE COURT: Get rid of all this discovery 
5 and paper, get right down to it? 
6 MR. WISE: Your Honor, I believe some of 
7 the issues - first of all, some of the issues are 
8 beyond arbitration. 
9 THE COURT: I am --

10 MR. WISE: I realize that. First, we 
11 would like to present it to the jury. We want the 

12 same opportunity that the Toll Brothers homeowners 
13 are having. And if there is a specific question 
14 you have, Your Honor, I have argued this -
15 THE COURT: I really do understand all the 
16 issues and whatnot -- that's not necessarily true. 
17 I have considered all the issues, gone through all 
18 the memoranda very carefully and these arguments 
19 with regard to what, I will say, is the first of 
20 the demurs filed by Pulte. 

Page 51 
l cases. Either consistently right, consistently 
2 wrong, but we are trying to be consistent in those 
3 cases, and -- and the negligence per se, we believe 
4 it's a valid claim. The demur is overruled. 
s Express warranty, I think that the 
6 defendants make a good point, that simple 
7 conclusionary allegation, the conditions present 
8 have been satisfied, may very well be insufficient, 
9 but for demur, it's probably sufficient. That's · 

lo overruled. 
11 As to implied warranty, breach of 
12 contract, demur overruled. Those counts may go on. 
13 Similarly, with regard to constructive 
14 fraud, demur.overruled. Similarly, with regard to 
1 s Virginia Consumer Protection Act and deceptive 
16 advertising act, demur is overruled. 1be exception 
17 of the counsel is noted. 
18 The statute of limitations as to plaintiff 
19 Gang is -- based upon the representation of 
20 counsel, it was a typographical error, is 
21 overruled. 
22 The plea in bar as to the two-year statute 
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1 asserted by the defendant for negligence per se is 

·2 overruled. And do you have that -· oh, and as for 
3 deceptive advertising, it's the ruling of this 
4 Court that the discovery rule controls and that 
5 provides the later date. And the plea in bar is 
6 overruled. 
7 Do you have that case ~-to estoppel, as 
8 to the one-year statute? 
9 MR. WISE: I can get that. In fact, go to 

1 o the next --
11 THE COURT: You can do that. I think now 
l 2 I would like to hear the Parex demurs. 
13 MR. WISE: Thank you, Your Honor. 
14 MR. COLEivfAN: Your Honor, may I make a 
I 5 brief inquiry? 
16 THE COURT: Yes, sir. 
17 MR. COLElv(AN: With respect to the implied 
18 warranty disclaimer, is that overruled with respect 
19 to all 15, or just 11 through 15? 
20 THE COURT: No, to all 15. 

21 Again, the motions for judgment are 21 MR. COLENLA.N: To all 15? 
THE COURT: Yes, sir. 22 similar to those that we have heard in numerous 22 
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I ?vfR.. COLEJMAN: And with respect to the 
2 equitable estoppel issue, I didn't argue when I was 
3 up here, and I won't -
4 THE COURT: Do you know the case? 
s MR. COLEMAN: I am, actually, candidly not 
6 sure. If I may, I briefed this issue fairly 
7 extensively in our reply brief. I will refer the 
8 court to Boykins, B-0-Y-K+N-S, Corp., C-0-R·P, 
9 which I believe definitively stands for the 

10 proposition not enough to simply allege that one 
11 was defrauded. You have to say -- you have to 
12 specifically allege that you are - that you are 
13 induced into that. You were, specifically, 
14 prevented from filing a cause of action in a timely 
15 manner. -
16 THE COURT: I am troubled by.that. I want 
17 to hear from Mr. Wise on that as to which case law. 
18 It only applies to four plaintiffs; isn't that 
19 correct, Anderson, Berger, Jannas and Weaver? 
20 MR. WISE: On which issue? 
21 THE COURT: The one-year statute. 
22 MR. COLElv!AN.: Perhaps I was talking about 

1 two different things. I was endeavoring to talk 
2 about that equitable estoppel hadn't been pied to 
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3 any of them. That argwnent is equally applicable 
4 to our one-year argument statute. 
S MR. WISE: Your Honor, the case you asked 
6 for equitable estoppel,.a number of cases all cited 
7 on pages 18 and 19 in our original brief that was 
8 filed in this case on April 24. The cites are 
9 Berry vs. Donally, first of Virginia Code 

10 section 8.11 ·229, subpart B· 1 of Brown's; as well 
11 as Berry vs. Donally, 781 Fed. 2d. 1040 at 
12 page I 042. 
13 THE COURT: I am sorry, what was the 
14 citation? 
15 MR. WISE: I can just hand it up if you 
16 like. 
17 At the bottom of the page. It was the 
18 same issue, Your Honor, that was specifically ruled 
19 on by Judge Hudson in Dakovich, and Judge 
20 Wooldridge in the Renaissance cases -- at least the 
21 cases I was involved in. 
22 THE COURT: Okay. Thank you, Mr. Wise. 
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1 All right. M'.r. Hughes. 

2 MR. HUGHES: Timothy Hughes for Parex. 
3 Before we start, I guess, on the rulings we might 
4 be able to save some time. I got some pleas in 
s bars that are similar to those filed by Pulte. I 
6 might have a slightly different take on these 
7 limitations arguments. 
8 THE COURT: All right. 
9 MR. HUGHES: On the negligence per se 

1 o statutes of limitation, is the Court applying the 
11 two-year statute or five-year statute? I am 
12 wondering what the grounds are. I might have some 
13 responses on that. 
14 THE COURT: Five years. 
15 MR. HUGHES: I guess if the five-year 
16 statute is deemed powerful by the Court, also going 
17 to knock out - our plea in bar argwnent is knocked 
18 out. We note our objection for the record. 
19 THE COURT: Your plea in bar as to 
20 negligence per se? 
21 MR. HUGHES: Correct 
22 THE COURT: You still have a demur? 
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1 MR. HUGHES: Still have a demur. 
2 THE COURT: The demur is sustained. You 
3 need to get to the plea in bar. 
4 MR. HUGHES: That's true as to the demur 
s and negligence per se. I stand in a different 
6 position than Pulte did. Pulte is clearly the 
7 builder, the developer, going out, p~lling permits, 
8 clearly under the building code responsibility 
9 that's placed on the builder to construct the home 

Io in accordance with the building codes. Unlike 
11 them, a manufacturer is remote to the situation. 
12 There are different building codes in 
13 every state. There are different requirements in 
14 every state. Essentially, the plaintiffs say, in 
15 opposition to our demur, you have to test-· you 
16 have to comply with everything, everywhere. The 
1 7 key there is, does question of duty ·• 
18 THE COURT: I think I misspoke. I think 
19 we are applying the two-year statute on negligence 
20 per se, not the five-year. 
21 rv!R. HUGHES: Maybe we should finish with 

22 the demur, then we will get on with the plea. 
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l The question of existence of duty is a 

2 legal question now at the outset, doubled by the 
3 negligence per se claim. I think this is the type 
4 of claim that is going to eviscerate the economic 

s lost rules and construction project. I understand 

6 the reason. 
7 If you look at the Cinder Burner case, 

8 there is some language that Justice RUiSser 

9 indicated that no other duty is ~leged that's 
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10 imposed by law, only looking at duties that have 

11 been imposed by contract only, economic law. So 

12 you have privity of contract. 

13 The problem here is you open the door up 

14 on a construction project, every single potential 

15 contract duty opens up into the building code. The 

16 in·contract rule is dead as to this argument 

17 working as to manufacturer. A little different and 

18 remote to the transaction, not even discussed in 

19 the building code. 

20 THE COURT: Let me hear you with regard to 

21 the Virginia Consumer Protection Act. I think I 
22 will hear from~- Wise on this. I think 

1 negligence per se, fraud and advertising and 

2 deceptive advertising as to the manufacturer are 

3 far stretched. 

4 MR. HUGHES: I think they are very far 

5 stretched. 
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6 THE COURT:· I am lea.ding tow~d sustaining 

7 the demurs as to those three counts. I want to 

8 hear from Mr. Wise on that first. I want to hear 

9 from you on the Virginia Conswner Protection Act. 

10 MR. HUGHES: Which aspects, Your Honor? 

11 THE COURT: The demur aspect 
12 MR. HUGHES: I have to stan from what's 

13 alleged in the pleadings. 

14 THE COURT: Okay. 

15 MR. HUGHES: Obviously, take what's in the 

16 pleadings as true, but if you go through the 

17 pleadings in this case, ahnost most all of the 

18 cases they were told it was stucco, thought it was 

19 stucco7 had no idea it was EIFS. 
20 I think ~lr. Wise just said most of these 

21 people had no idea what EIFS is. If you start from 

22 that issue7 I don't see how you can get to frau~ 
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1 constructive fraud or Conswner Protection Act. All 

2 of those claims require misrepresentation. 

3 These people didn't know what they were 
4 getting, had never received brochures, 

s representation from Parex, had no idea what they 

6 were getting on their house. How could there be a 
7 misrepresentation under Virginia law? 

8 Secondly, if they had never seen it, how 

9 could they rely on it in this transaction? 

10 Clearly, that knocks out fraud and constructive 

11 fraud. 

12 THE COURT: Okay. Go ahead. 
13 MR. HUGHES: There is another layer of 

14 this thing. You get into the false advertising, 

15 Consumer Protectio~ A.ct statute. ··The statute did 

16 not say you have to have reliance. That's not an 
17 express requirement. What they both say, the 
18 damages have to result from the alleged improper 

19 activity. 

20 We contend that that language is saying it 

21 has to result·- that the activity·- to me, there 
22 has to be some kind of review of material, some 

! 
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l kind of reliance upon that material. It has to fit 

2 into the traditional fraud requirements of 

3 reliance. 

4 Now, on an additional note, Your Honor, I 
5 have been scrambling kind of hard to find out 

6 whether anybody ever ruled on the question of 

7 whether these types of brochµres can be fraud. And 
8 if I could approach the bench or -- I have already 

9 provided this case to Mr. Wise. This is a case now 

lo in the second judicial circuit down in Virginia 

11 Beach involving Stahl (phonetic). 

12 The question dealt with a brochure that, 

13 to me, had·· it's the same kind of representations 

14 alleged there; maintenance goes on grade, 

15 et cetera, et cetera. 

16 This Coun has found, though, those types 

17 of allegations don't represent actionable frau~ 

18 those statements of future promises, sales talks. 
19 They' re not a misrepresentation of an existing 

20 fact. 

21 Now, if we go through all of the 15 cases 

22 that we have got before us the Berger, Burdin., 
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1 Gang, Jannas, Lincoln, Malchow and Weaver cases all 
2 involve situations where the plaintiffs were told 
3 they were getting stucco. 
4 There are a couple -- in the Anderson 
5 case, the plaintiff was told they were getting 

6 high-cut stucco with diamond dust No memos were 
7 provided by Parex. No representation on their 
8 reliance. 

9 In the I armas case there is an indication 
10 that they were told stucco. They were given data 
11 sheets on EIFS after the closing. Because that's 
12 after the closing, it can rt be reliance. 
13 In the Hawxhurst case, it was at the 
14 settlement table before they signed the document. 
15 Again, I don't see where there would be 
16 any reliance with Colombi, Rogers and Rowen. There 
17 was allegations they were given brochures, no 
18 mention in the amended implied contracts in those 
19 cases if they had gotten brochmes. 
20 The question is whether there can be 
21 actionable fraud and misrepresentation based on 
22 statements of future performance. And our argument 

I is there is no misstatement of a pre-existing fact 
2 like there would be in the state case. Instead, 
3 the court shall follow what happened in Virginia 
4 Beach as to Stahl. 
s So I think the Stahl argument apply to the 
6 Conswner Protection Act of false advertising, as 
7 would apply to fraud. You still need to prove a 
8 misrepresentation because the damages have to 
9 result from that allegedly improper activity, and 
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10 still have to prove reliance and same holding would 
11 apply to those points as well. 
12 THE COURT: Okay. 
13 MR. HUGHES: There is one other waiver 
14 they mentioned -- perhaps, where I was going on 
15 constructive fraud -- the McDevitt Street cases 
16 says the Supreme Court views that as negligent 
17 misrepresentation. To have negligent 
18 misrepresentation, you have to have a duty and 
19 tort. To have a duty and tort under loss, you need 
20 to have contract. Negligence has already been 
21 dismissed in this case. I demur on the first 
22 pleadings, and as a result, we think that that 
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1 should be sustained as to constructive fraud, too, 
2 because you can't show that there is a duty. 
3 Would you like for me to go into the pleas 
4 in bar? 

s THE COURT: I want to hear from lvir. Wise 
6 with regard to Parex. Let me do that first. Thank 
7 you., Mr. Hughes. 
8 Yes, sir. 
9 lvfR.. WISE: Thank you, your Honor. As far 

Io as a negligence per se, again, same argument 
11 applies equally to Parex as it does to Pulte. 
12 THE COURT: Isn't it completely different, 
13 th_o~h? Parex ~llin~ :.a. product to a 
14 subcontractor, Pulte putting it into this house? 
15 Isn't that different than someone building this 

16 house? 
17 Commonwealth of Virginia pursuant to these 
18 statutes, virtually anyone that submits any product 
19 used for any construction product in Virginia is 
20 subject to a negligence per se for being violative 
21 of the building code? 
22 The answers is yes to my question, isn't 

Page 64 
1 it? 
2 MR. WISE: It is yes if the manufacturer 
3 is producing something that they know will not 
4 comply with the building code, yes, Your Honor. 
5 And I don't believe it's unfair to hold a 
6 manufacturer to that standard because otherwise it 
7 is the manufacturers who have known about this EIFS 
8 problem, I think, since early 1980s. And they 

9 knew. 
10 And given the chance, again, to go to 

11 trial we will be able to show that Parex knew about 
12 this problem, yet failed to disclose it. They 
lJ misrepresented i~ both the quality, the 
14 characteristics, and specifically whether it was 
15 free from defects. 
16 THE COURT: Wasn't that misrepresentation, 
l 7 if made, made to the subcontractor or perhaps to 
18 Pulte, not to the ultimate consumer? 
19 MR. W1SE: We do have to be careful here, 
20 Your Honor, because I represent a group. Everyone 
21 is different. 

22 THE COURT: Now, not a single one of them 
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l is going to say they had a conversation with 

2 Mr. Parex. 
3 fv1R. WISE: I don't believe that any of 
4 them had a specific conversation with Parex. They 
s looked at the brochures. The brochures don't say 

6 that Parex knew when they put those brochures 
7 together, that if you place this synthetic stucco, 
8 fake stucco - Parex called it EIFS. They don't 
9 call it stucco. They call it a synthetic stucco or 

10 EIFS. Parex knew at the time they prepared those 
11 pictures, all these, pretty, glossy pictures, they 
12 knew at that time it may work if you· put it on a 

13 masonry wall. 
14 If you put it on a wall with wood behind 
1s it, it moves. Watl!r is going to seep into it. 
16 Where does that water go once it's trapped in 
17 between the wall? It doesn't go anywhere, Your 
18 Honor, slowly rotting out the structural frame. 
19 THE COURT: I understand those 
20 allegations. It's affecting the plaintiff directly 
21 with the manufacturer. 
22 MR. WISE: Your Honor, in Virginia the 

Page 66 
1 omission of a. material fact is misrepresentation. 
2 In essence, that really is what our claim against 
3 Parex is all about. They knew that these 

4 representations were false. They knew that their 
s system was defective, yet, they held it out as 
6 being the best thing since sliced bread that can be 
7 used for exterior sidings. And, again --
8 THE COURT: Isn't there a difference of 
9 opinion whether it can be used more successfully in 

10 North Carolina and Georgia and Virginia than New 
11 Hampshire? 
12 MR. WISE: Your Honor, with the weather we 
13 are having here, no difference between the climate 
14 in North Carolina and here. 
15 THE COURT: This year. 
16 MR. WISE: I suppose there is a difference 
17 if we were in a desert where it doesn't rain. 
18 THE COURT: Maybe that's what Parex was 
19 thinking when they sold the product. 
20 MR. WISE: Then they wouldn't have had a 
21 representative up here in Virginia selling to 
22 homeowners or Pulte or --
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1 THE COURT: Pulte may have a direct 
2 memory, as do these homeowners, because they 
3 weren't selling it to them. 
4 ~WISE: In Virginia, are we going to 
s hold manufacturers liable for misrepresentation 
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6 under the Virginia Consumer Protection Act? We do 
7 have a direct cause -- under the deceptive 
s advertising, we do have a direct cause of action in 
9 fraud. They have a misrepresentation in omitting 

10 their key knowledge about how this system would 
11 work on residential wood construction homes. 
12 And if you -- there is talk about a case 
13 down in Virginia Beach, my co-counsel Dan Bryson 
14 had a decision down there. I don't know if the 
15 Court would allow him to briefly touch on the 
16 deceptive advertising section statute. 
-17 THE COURT: Sure. Different admission 
18 than in the McCanty case? 
19 MR. WISE: Yes. 
20 MR. BRYSON: Very briefly. 
21 THE COURT: You might address Winchester 
22 Homes as well. That was relied on in the McCanty 
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I case stating this product goes into a house, not 
2 the type of product would ordinarily be expected. 
J MR. BRYSON: Your Honor, certainly, 
4 deceptive advertising, quite simply - be happy to 
s submit that order to the court -- Judge Leaf down 
6 ~ Virginia ~~ach overruled the demurs of 
7 advertising under the Decept~ve Advertising Act. 
a I believe the statute says the advertising 
9 can be direct or indirect. The issue becomes what 

10 is an indirect advertisement that our clients would 
11 have relied upon about which they can maintain a 
12 Deceptive Advertising Act. 
13 Of course, our argument would be that 
14 Parex had a lot of material that they gave to 
15 people in the building industry who relied upon it 
16 themselves. They incorporated it into their sales 
1 i documents about it being low maintenance, better 
18 than brick, super duper. Then they sold the house 
19 to, say, our clients, such that we do have their 
20 indirect reliance upon their sales documents. 
21 That's what the Deceptive Advertising Act says. 
22 And, again, this is what Judge Leaf talks 
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1 about in his decision. Quite frankly, be SUStains 
2 enough demurs about some of the Dryvits ·-

3 THE COURT: Do you have a copy of that? 
4 MR. BRYSON: It's a 20-page decision. I 
5 don't have it with me, Your Honor. I can call my 

6 office when we get a break. I can have them fax it 
7 to you if Your Honor would like it. 
8 With regard to the Winchester case, Judge, 
9 we think there is a huge difference between the 

10 Winchester case and these cases. In Winchester, 
11 you have fire-retardant firewood which was 
12 incorporated into the house. It was a piece of 
13 plywood that was put in the house, a building 
14 component. The manufacturer made that piece of 
15 plywood. 
16 Basically here, the builder nails it up, 
17 synthetic stucco, Your Honor, in EIFS -- EIFS, 
18 E+F·S, stands for exterior insulation and finish 
19 system. It's a much different thing. It's a wall 
20 cladding system. It's a much more different 
21 component. 
22 For example, there are extensive 
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1 maintenance requirements that the manufacturer has 
2 on how to maintain these systems that these 
3 homeowners must do periodically. Check the 
4 caulking -- there is all kinds of things. I could 
5 bore the Court for hours about the maintenance 
6 requirements for synthetic stucco. 
7 They are brawled in detailed 
8 specifications on how you put up EIFS and all the 
9 various components of EIFS. How you put in the 

10 integrated flashing and caulking components. These 
11 systematic flashing of EIFS, and our clients having 
12 to do maintenance, the building specifications., how 
13 to put it up make it completely different than 
14 Winchester homes where you have a piece of plywood. 
15 That's what makes a Consumer Protection 
16 Act claim viable, we think, against the 
1 7 manufacturer, and that's what makes it different 
18 from Winchester Homes. As I understand, that's 
19 what Judge Wooldridge, I think, in seeking 
20 consistency, Judge, overruled cynicism in that 
21 regard. 
22 THE COURT: Deceptive advertising; is that 
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1 correct? 

2 lVIR.. BRYSON: I think deceptive advertising 
3 was ovenuled as well. I'm not positive. I think. 
4 MR. WISE: Yes. 
s MR. BRYSON: Seeking consistency with 
6 Judge Wooldridge, the motion of negligence per se, 
7 you heard our argument. I think the Court 
8 disagrees with us on that. He overruled the fraud 
9 claim. We went back, added in a lot more 

1 o allegations as to the fraud, and I do think the 
11 fraud is a tougher claim for us to prove than the 
12 deceptive advertising, than the Consumer Protection 
13 Act. Fraud is fraud.. You got to prove this intent 
14 to deceive. You get into fraud by omission, then 
15 there is this duty has to be - I won't lapse into 
16 that 
17 THE COURT: Yes. No, I understand that. 
18 I would like to see Judge Leaf's opinion. I would 
19 like to compare it to Judge McCanty - not Judge 
20 McCanty, Judge Smackley's opinion in McCanty 
21 against F-J Mart Designs. 
22 MR. BRYSON: This decision, is this the 
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1 one saying the brochures --
2 THE COURT: Well, it covers a number of 
J these issues. But Mr. Hughes in Parex are relying 
4 upon it as to not only the fraud issues, but also 
s the Virginia Consumer Protection Act, I think, or 
6 deceptive advertising or both. 
7 MR. HUGHES: I think it tou~hes on the 
8 Conswner Protection Act, we talked about so far as 
9 to the aspects of whether you can maintain fraud 

1 J based on the allegations in the brochure that are 
11 very similar to the allegations in the memorandum. 
12 MR. BRYSON: Certainly, our allegations 
1 J are much, much broader as to the fraud than just a 
14 brochure. They are venomous, and also go to many 
15 of the plaintiffs very specific allegations of 
16 representation that were made in pamphlets, 
l 7 brochures and various --
18 THE COURT: Maybe that will be sufficient 
19 under the act, but I don't think it's sufficient 
20 under either direct allegations of fraud, 
21 constructive fraud. I understand your argument, 
22 tvfr. Bryson, and appreciate them. 
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1 The demur of Parex as to negligence 
2 per se, as to fraud, as to constructive fraud are 
3 sustained. With the exception of counsel for the 
4 plaintiffs have noted, the demur as to the Virginia 
5 Consumer Protection Act as to deceptive advertising 
6 are taken under advisement 
7 I have to read McCanty against F-J Mart 
s Designs, and the case to be submitted by :Mr. Bxyson 
9 from Judge Leaf, and I will have a decision on 

1 o those two counts later this afternoon. 
11 MR. HUGHES: Your Honor, would you like to 
12 hear about the negligence per se limitations or not 
13 rule on that because .... 
14 THE COURT: I .don't really need to. I 
15 think it's done. 
16 MR. HUGHES: I think it's done. Always 
17 good to have a full a record as possible. 
18 THE COURT: Yes. Thank you, lVfr. Hughes. 
19 MR. WISE: Your Honor, if I might clarify 

20 something. I had the opportunity -- I brought over 
21 the copy of the amended motion of judgment for 
22 Gang, and I wanted to make sure - I believe I 

l might have misspoke myself. I apologize. 
2 The allegations that he is referring to is 
3 in paragraph 17 which says, "In April of 1997," 
4 which is what he was relying on, "a home 
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5 inspection" .... part of the one--year home inspection 
6 for his home, a problem was discovered, but it 
7 wasn't until July 3rd in the same paragraph, 
8 "July 3rd of 1999," which was when there was 
9 another inspection performed again and everything 

IO that Pulte had told them from ... 
11 THE COURT: That's when the people came 
12 out to the house? 
13 MR. WISE: Correct. 
14 THE COURT: Subcontractor as well from 
15 Coronado? 
16 MR. WISE: July 3, 1999 - no, that was an 
17 inspector not associated with Coronado. 
18 THE COURT: I see. 
19 MR. WISE: My point is, I believe what I 
20 told you before about there was a typo, actually is 
21 not a typo. The allegations does say·- we tried 
22 to be as specific as we could for each particular 
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1 client, Your Honor, and there was a home inspection 
2 done at the end of the year, and in 1997 it's not a 

3 problem. 
4 And that's what Pulte told us, and that's 

s the whole reason why the equitable estoppel is not 
6 unfair. Wasn't until July 1999 that we find out 
7 everything Pulte is telling us all along just not 
8 right, not true. So he filed an action within six 
9 months thereafter or thereabouts; July 3rd I think 

10 this was filed in the amended motion for judgment. 
11 I believe is filed certainly within a year. 
12 Anyway, just wanted to clarify that for 
13 the record· because I believe I said there is a 
14 simple typo. It's not. The analysis applied is 
15 the same. 
16 THE COURT: Okay. 
17 MR. WISE; Thank you. 
18 THE COURT: Thank you, NU-. Wise. With 
19 regard to the negligence per se, again, I didn't 

20 misspeak. I want to make sure it's clear, it's the 
21 two-year statute we are applying. I'm not getting 
22 to the issue of plea in bar because the demur has 

Page 76 
1 been sustained. 
2 MR. COLEMAN: I guess two matters. First, 
J with respect to the clarification of the negligence 
4 per se issue, does that affect Your Honor's ruling 
5 in connection with Pulte plea in bar, and the 
6 negligence per se issue, the two .. year statute of 
7 limitations applies? 
8 THE COURT: You know, you have to walk me 
9 through that. Are there some that fit within, some 

1 o that fit without? Do they all fit without? 
11 MR. COLEMAN: Unless my count is off, I 
12 believe it's 12 of the 15 would all fall-.. would 
13 all be barred if one applies a two .. year statute of 
14 limitations, and the remaining three we submit 
15 would be barred under the statutory one-year 
16 statute of limitations. 
17 THE COURT: How is that? 
18 MR. WlSE: No, Your Honor. The same 

19 argument. They can't rely on a statute of 
20 limitations on the demur stage. 
21 THE COURT: That's right. 
22 MR. COLENL.\N: A plea. 
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1 THE COURT: No, no. This is a plea in 
2 bar. 

3 MR. WISE: Again, where is my jury? We 
4 asked for a jury. Everything they bring up -
S THE COURT: Were these suits filed more 
6 than two years from the time the inspector made her 
7 visit or his visit? 
8 MR. WISE: No. The inspection was all 

9 done last year, 1999. That's why we were hire~ 
10 you know, as soon as they found out everything they 
11 been told all along just wasn't -
12 THE COURT: Haven't we been doing this 
13 consistently when the inspector comes out? 
14 MR. COLEMAN: Actually, Your Honor, I want 
15 to make sure I get this clear on tiJe record. 
16 Concerning the Toll Brothers case, for 
17 example, there have been no application of 
18 discovery rule for negligence· per se counts. I 
19 understand counsel is asserting equitable estoppel. 
20 I don't know if Your Honor has ruled on that or 
21 taking it under advisement In the Toll Brothers 
22 cases, it was sustained based on -- I'm not sure if 
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1 also ask you take under advisement the remainina 

~ 

2 13. Same analysis, except applying a one-year 
3 statute of limitations. 
4 THE COURT: Okay. 

5 MR. COLEMAN: I would submit that that 
6 same issue would apply equally to, number I, the 
7 implied warranty claims - not as many. I think 
8 it's about five. But perhaps, to my own, I am 
9 trying to obtain some clarity with respect to the 

10 Court's ruling on the equitable estoppel issue. 
11 THE COURT: I want to take a look at those 
12 cases. I need to take a look at Berry Bedfor~ T 
13 against T, and section 8.01 ·229, subsection D, but 
14 I'm not taking that under advisement but I am going 
1 s to take a look at those cases. 
16 MR. HUGHES: Your Honor, just to make a 
17 record here, I would like to note a couple of 
18 issues. 
19 THE COURT: I don't think Mr. Coleman is 
20 finished yet. 
21 MR. HUGHES: I am sorry. 
22 MR. COLEMAN: Please, speak. 
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1 it was date of contract that was used or I think it l MR. HUGHES: I might have a little bit 
2 was date of purchase agreement of the contract. 
J In fact, I have a copy of Your Honor's 
4 ruling here on that, if you like me to dig it up, 
5 but it's based on -- I believe it's based on the 
6 date of contract. Here, if we use the date of 
7 certificate of occupancy, can walk through it 
8 again? I believe it's 12 of 15. 
9 THE COURT: Okay. I need to take a look 

10 at that. I think Mr. Coleman is correct on that. 
11 We did overrule the demurs on the Granny Cottage 
12 case. The case turns out to be an opposite. I 
13 think he is correct about that. 
14 MR. COLElvfAN: If, Your Honor, wishes I 
15 have a copy, I believe, of the transcript where 
16 Grannis Cottage was discussed. 
17 THE COURT: On the second --
18 MR. COLEivfAN: On the second go back. 
19 THE COURT: No. I would like to see that. 
20 I am going to take under advisement the plea in bar 
21 as to negligence per se as to 12 of 15. 
22 MR. COLEMAN: 12 of 15. On that issue, I 

Page 77 - Page 80 

2 different take on negligence per se. I don't think 
3 that cause of action relates to the original filing 
4 date on these lawsuits. I think a new and 
5 different cause of action, got a different source 
6 of duties, got a different element of proof so that 
7 it's not going to tie into the original p.egligence 
s counts which would mean that the statute of 
9 limitations for negligence per se is going to keep 

1 o running until the date of the filing of the amended 
11 motion for judgment which ties us into June 2000. 
12 The question then is what's the accrual 
13 date for this negligence per se claim? If you look 
14 at the case law, the question is whether it 
15 suffered injury, no matter how slight. I think if 
16 you tie that back into the Winchester Home case, 
17 you've got to run the certificate of occupancy. 
18 That's when they got this defective material. 
19 THE COURT: That's what we did. That's 
20 what we did in the reconsideration under Granny's 
21 Cottage. We said the violation of the code 
22 occurred actually when the house was completed and 
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1 delivered 
2 MR. HUGHES: If you tie into the 
3 certificate of occupancy dates, the point I am 
4 raismg, new ma~rs have to be given a chance to 
s respond. If you even tie into the date the 
6 manufacturer is alleging foreclosing on every 
7 single one of these homes, that was more than two 
8 years out from June of 2000. 
9 If the two-year statute of limitations 

10 applied, all of the statute of limitations should 
11 be barred. The only question, whether these claims 
12 should be - if time barred, whether the equitable 
13 estoppel is going to change the arguments. 
14 THE COURT: Why are you concerned about 
15 that, because of the cross-claim? 
16 MR. HUGHES: I am concerned of it for the 
17 cross-claim. I am also concerned to have a clear 
18 record on this issue. It's only the demur since 
19 going on an appeal. It's also going to create a 

20 limitations record for the plea. 
21 THE COURT: I appreciate that 
22 MR. WISE: If I may, Your Honor, 

Page 82 
l specifically on that. 
2 THE COURT: Yes, sir. 
3 MR. WISE: The original motion of judgment 
4 alleged a violation of the building code. We were 
5 just required -- in~tead of calling our count 
6 negligence, we had to call it negligence per se. 
7 It included all the same factual allegations, but 
8 went through and added specific building code 
9 sections, so it really does relate back. 

10 As far as what the statute of limitations 
11 is, we still believe it's five years. I understand 
12 you have a different --
13 THE COURT: There were two aspects to it. 

14 The first, which I was mainly incorrect, two years 
15 as opposed to five years - I misspoke when I said 
16 five years. And the second is accrual, and 
17 Granny's Cottage was what we relied upon, 
18 initially, for the date the building inspector came 
19 out. That turned out to be an incorrect 
20 statement -- well, it's been changed. 
21 MR. WISE: I don't believe I have a copy 
22 of that particular case, if I could get that. 
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I THE COURT: It's Granny's Cottage, 
2 Incorporated, against Town of Occoquan, 352 S.E. 
3 2d. 10; 3 Va. Appeal 587, 1987. I don't think you 
4 ~ going to find it helpful. 
5 MR. WISE: Finally, it's the same thing. 
6 Equitable estoppel applies to that as well. Here, 
7 we have allegations Pulte knew about this problem. 
8 It will be unfair to allow the clock to tick. 
9 THE COURT: I am going to look at the 

10 equitable estoppel issue. I am taking under 
11 advisement the Virginia -- I am taking under 
12 advisement the negligence per se as to the two-year 
13 statute. 
14 Are we ready for third parties? 
15 MR. WISE: Plaintiffs are, Your Honor. 
16 THE COURT: Okay. Why don't we take a 

17 ten-minute recess. 
18 MR. WISE: Thank you. 
19 (A recess was taken.) 
20 THE COURT: Back on record. 
21 You are going to give me the portion of 
22 the transcript when you get a chance? 
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1 MR. COLE!v!AN: I have part of it here. 
2 THE COURT: Oh, great. That would be 
3 great. 
4 MR. WISE: Is this a case? 
5 THE COURT: Granny's Cottage. 
6 MR. WISE: If I could get a copy of it. 
7 MR. COLEN!AN: Sure ... Sure. If Your Honor 
8 is interested, I have the order from the earlier 
9 Toll Brothers cases. I think we are about to go to 

10 third party. I think we forgot Coronado. 
11 MR. WISE: Yes, Your Honor, if I may 
12 before we move to Coronado. 
13 THE COURT: Yes, sir. 
14 MR. MSE: I do not want to go bac~ards. 
15 I just want to make sure I put this on the record 
16 concerning the fraud allegations. Again, I am 

17 representing a whole group. What was represented 
18 to one was not necessarily what was represented to 

19 another and there were homeowners that were given 
20 brochures from Parex 4

- specific brochures from 
21 Parex that were glossy, pretty, that they relied on 
22 in making the decision to go with EIFS instead of 
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1 stucco or instead of brick. 
2 By a show of hands, if I could, how many 
3 of you homeowners saw articles specifically from 
4 Parex? 
S See, Your Honor, there are some. 
6 THE COURT: But out of those people that 
7 raised their hands, who got those brochures from 
8 Parex directly? Not one will come up. 
9 MR. WISE: I don't know that, Your Honor. 

10 Who comes up with these brochures? The brochures 
11 themselves are what is false and misleading. 
12 THE COURT: You may-- these individuals 
13 may fall under the protection of the Virginia 
14 Consumer Protection Act or deceptive advertising, 
15 but as to the fraud claims, I just don't think - I 
16 just think it's too far -- well, I don't know 
17 whether it will touch on that. I am going to read 
18 the case Ivir. Bryson has for me, Judge Leaf's case, 
19 and I am also going to read the one from Judge 
20 Smackley in the McCanty case. That's my ruling. 
21 I guess from what you said, Judge 
22 Wooldridge and I have parted paths. 
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IvfR. WISE: That is Senergy. In the 

2 R~aissance cases, four of the Senergy cases have 
3 settled, two have not. The fraud have not. The 
4 consumer protection have not The unfair trade 
S practices is going to triaL I can't say as well. 
6 We didn't have them in that case. I understand the 
7 Court's ruling on it 
8 You know, if a manufacturer puts together 
9 a nice, pretty, glossy, brochure and puts it on the 

10 table for a perspective homeowner to purchase it, I 
11 don't think that is right. And I think that that 
12 meets the definition of fraud in Virginia. 
13 THE COURT: I understand your argument. 
14 This is a good car, going to run real well. And it 
15 may not be such a good car. I understand your 
16 position. 
17 MR. WISE: Thank you, Your Honor. 
18 THE COURT: All right. Let's hear from 
19 Coronados. 
20 MS. DEANE: Your Honor, Heather Deane on 
21 behalf of CSS. 
22 THE COURT: Yes. 
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1 MS. DEANE: Mr. Sparks represents 
2 Coronado. I come up with the simplest issue. All 
3 that remains in the plaintiffs' case is a 
4 negligence per se count against us. And as you may 
5 have read in the brief I submitted to the Court on 
6 behalf of CSS, our analysis to that is much more 
7 elementary and simple than what's been discussed 
8 this morning. 
9 Based on the Court's ruling, my argument 

1 o in the Court, we are in a much similar position to 

11 Parex. We are the applicator. We are the people 
12 that put the stucco on. Pulte is the company 
13 building this house, inspecting this house, turning 
14 the house over to the consumers, in this case, the 

15 plaintiffs. 
16 We are in a much similar position to Parex 
17 in that we are far removed from the final 
18 inspection from making sure that everything in the 
19 house complies with the building codes, and from 
20 making representations to the plaintiffs based upon 
21 those building codes, and based upon those 
22 violations. 

Page 88 
Therefore, I would ask the Court to rule 

2 similar as it did to Parex and sustain our demurs 
J with regard to negligence per se. There will still 

. 4 be counts remaining to us with Pulte because Pulte 
5 has third-party claims against~· That will take 
6 us out of the case with the plaintiffs. 
7 THE COURT: Thank you. 
s MR. SP ARKS: Your Honor, may I be heard, 

9 sir? 
10 THE COURT: Yes, sir. 
11 MR. SP ARKS: Robert Sparks on behalf of 
12 Coronado Corporation, which is alleged a 
13 predecessor of CSS by Ms. Deane. 
14 THE COURT: Yes, Nfr. Sparks. 
15 MR. SPARKS: As to 14 of the cases, we are 
16 named in the plaintiffs' amended motion of judgment 
17 on a single count of negligence per se. Our 
18 argument echoes that of Ms. Deane: There is no 
19 privity. On the 15th case, Your Honor, by 
20 coincidence is the Peckinpaugh case, about which we 

21 have heard so much. 

22 There are four counts alleged against 
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I Coronado Corporation in the Peckinpaugh case, three 
2 of them found in tort: Negligence per se, fraud 
3 and constructive fraud As to those, we have 
4 alleged absent privity that they may not be 
s properly pled or recovered because of the economic 

6 lost rule. 
7 The fourth count under the Virginia 
8 Consumer Protection Act, we are alleging -- we are 
9 not covered by. We are neither a supplier, nor is 

1 o the stucco product a consumer good. 
11 Now, we pied all that. The other side has 
12 not responded. In fairness, there is an awful lot 
13 of paper. He may simply have overlooked it. He 
14 may not care because Peckinpaugh has been settled. 
15 THE COURT: ~ank you, Mr. Sparks .. 

... 
16 You want to adclres~ these issues? 
17 MR. BRYSON: Very briefly. Not only has 
18 the Court rendered some rulings on the negligence 
19 per se, the only fear that the plaintiff has is to 
20 go back to McCoy. It was a builder and 
21 electrician. The house burned down. The homeowner 
22 sued the builder and electrician. The result of 

1 the case was the builder was not held liable 
2 because he was able to say that the electrician is 
J an independent contractor. I wasn't responsible 
4 for how he did his work. He is an independent 
s contractor. I didn't have control over his 
6 activities, et cetera, so forth. 
7 The Court talked about that, then the 
8 Cowt, pursuant to our reading, said that you can 
9 have negligence per se claim against the 

lo electrician. 
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11 Tiris Court and Judge Wooldrige have agreed 
12 with our ruling on that, but the concern, again, we 
13 have is that if the applicator is let out of this 
14 case, the first thing we hear from Pulte in trial 
15 is the applicator is an independently trained 
16 contractor of the manufacturer. They went to 
17 manufacturing school to be trained how to put on 
18 this stucco. We relied upon them to put it back. 
19 They will argue -- we disagree. They will argue 
20 that they fall precisely into this McCoy case. 
21 What's going to happen is the Court is 
22 going to have left the applicator out as to us, 
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1 then that's the argument that we are going to hear. 
2 Certainly, we don't have a dog and a fight. We 
3 certainly don't think the applicator should be 
4 allowed -- their demur should be sustained as to 
5 Pulte. 

6 THE COURT: What is the application in 
7 McCoy? 
8 :MR. BRYSON: In McCoy:... we have it in our 
9 brief, Your Honor, 294 S.E. 2d. 811. 

10 THE COURT: Thank you, l\1r. Bryson. 
11 MR. WISE: Your Honor, just briefly. 
12 Certainly, Judge Wooldrige has ruled 
13 against us. I realize on this particular issue as 
14 against the applicators; however, Jennings sitting 
15 ~ver in Alexandria, we had .the same argument with 
16. Coronado over there. He overriiled the demur. I 
17 guess, suffice it to say, it's undecided even in 
18 Northern Virginia. 
19 THE COURT: All right. The demurs of 
20 Coronado and CSS with regard to negligence per se 
21 fraud, constructive fraud and the Virginia Consumer 
22 Protection Act are sustained. Exception of counsel 

1 of the plaintiffs is noted. 
2 Okay. Now, the cross -- third-party 
J defendant actions. Yes, sir. 
4 MR. HUGHES: Your Honor, if I might 
5 propose that we might get through this portion 
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6 quickly. I think that they all pretty much got the 
7 same argument Maybe the ~d-party defendants, 
8 cross-defendants can respond as one, and Pulte can 
9 respond to the arguments raised then get it wrapped 

10 up. I think we've got the same claim for Pulte. 
11 THE COURT: Do you want to be heard on 
12 these things? 
13 MR. WISE: No. We are going to give them 
14 our seat. 
15 MR. BRYSON: You just heard that we 
16 support Pulte's position in not letting the 
17 applicator or other parties out of case. 
18 THE COURT: Thank yo14 very much, 
19 fvfr. Bryson. 
20 Thank you very muc~ Mr. Wise. 
21 MR. WISE: Yes, Your Honor. 
22 MR. HUGHES: From Pulte in this case, we 
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1 got four separate claims: Breach of express 
2 warranty, breach of implied warranty, 
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3 indemnification and contribution. Taking those in 
4 order, as I try to figure out what this express 
S warranty is, we have actually craved oyer for the 
6 warranty. 1be response we have gotten back, "We 
7 don't really have a warranty. We think you are a 
8 third-party beiieficiary based on your agreement 
9 with Coronado at the outset." 

1 o I understand that this is outside the 
11 scope of the pleading, Your Honor, but there is no 
12 purview to have Coronado. 
13 The way that this works in practice is, 
14 the contractor hires a sub, the sub purchases the 
15 material from the suppliers, the supplier has an 
16 agreement for distribution of the materials with 
17 the .manufacturer. So there is actually an 
18 intervening element in the chain. 
19 If you look through the pleadings as a 
20 ·whole in this case, I think that's clear because it 
21 brought in American EIFS Stone & Stucco and 
22 American Stucco & Stone supplier. I hope I got 
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1 those names right. They brought those in as the 
2 supplier, distribution outside of these. There is 
J some question as to whether all of those entities 
4 are separated. I don't think I am in a position to 
5 say one way or the other. They're not my clients. 
6 I can tell you our contract would be with the 
7 supplier. 
8 . Now, where do we get this claim from? I 
9 asked, okay, Where is the contract? They say we 

1 o are a third-party beneficiary, but they never seen 
11 the contract They can't produce it. I question 
12 how, in good faith, they can say that they're a 
13 third-party beneficiary of an agreement that they 
14 have never seen. 
15 The case law dealing with third-party 

16 beneficiary status says you have to be a clear 
1 7 definite beneficiary from the face of the contract. 
18 And in the case of what they have done, in terms of 
19 the response of Craig W aryer, we think subject to . 
20 demur, the opposition, the source of our basis is 
21 we have a contract with Coronado. 
22 Coronado is contractually obligated to get 
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1 these warranties. If there is a question on that 
2 warranty, it seems like it's an issue between 
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J Coronado, CSS and Pulte as opposed to an express 
4 warranty claim when the)' can't provide a warranty 
s with respect to Parex. 
6 THE COURT: Have we had in the history yet 
7 with third-party claims or cross-claims in any of 
8 the prior cases? 
9 Iv!R. HUGHES: As far as I know, tftis is the 

10 first go round I have been in for Parex. 
11 THE COURT: Me, too. I was just 
12 wondering. If somebody else - have we addressed 
13 these substantive issues in any of the other cases? · 
14 MR. BRYSON~· Yes, Your Honor, Judge 
15 Wooldridge denied the applicator's cross-claim; .the 
16 demur that was filed by Renaissance for an 
17 applicator. 
18 THE COURT: He denied the applicator's 
19 cross-claim? 
20 MR. BRYSON: He denied the demur of the 
21 applicator as the c.ross-claim of Renaissance 
22 against the applicator. 
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1 THE COURT: That's the only bit' of history 
2 we have. 
3 MR. BRYSON: It was implied indemnity 
4 argument, not as to the manufacturer. 
5 MR. RINALDI: Your Honor, for 
6 clarification, Ralph Rinaldi for EIFS, the 
7 applicator, which is not before you,. the applicator 
s for the distributor. 
9 The applicator is not raising any kind of 

10 ·objection to the claims filed by Pulte. Pulte is 
11 not dealing with the applicator, but dealing with 
12 parties further downstream than that. I'm not sure 
13 that ruling would have any bearing. 
14 THE COURT: In other words, Coronado has 
15 not --
16 MR. SPARKS: That's correct, Your Honor, 
17 we simply answered Pulte's third-party motion for 
18 judgment. We are not here. 
19 THE COURT: It's the suppliers, the 
20 Franks, ?'ho are seeking to a~oid the third party 
21 being brought into this litigation? 
22 MR. COLEIV1AN: That is essentially correct, 
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1 subject to a caveat, which I wouldn't waste the 
2 Court's time with until I get up here; that is, 
3 that we have allegations that there is no privity 
4 between the applicators and the suppliers which 
5 would put the suppliers, essentially, in the shoes 
6 of the applicator. 
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7 THE COURT: Okay. And the cross""Claim 
s against the applier, that's what Mr. Bryson has 
9 alluded to today, that Judge Wooldridge overruled 

1 o in the Renaissance case? 
11 MR. BRYSON: The applicator, Your Honor, 
12 not the supplier; 
13 THE COURT: I said the applier. That's 
14 the applicator. 
15 MR. BRYSON: I am sorry. 
16 THE COURT: And a cross-claim against 
17 Parex, which you represent? 
18 MR. HUGHES: Correct, Your Honor. 
19 THE COURT: Mr. Hughes, of course. Parex. 
20 There is no third-party claim against Parex; is 
21 that correct? 
22 'MR. HUGHES: I believe we estopped .At 
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1 that time, there was a co-defendant directly. 
2 MR. COLEMAN: There is a cross-claim? 
3 MR. HUGHES: I think a third-party claim 
4 in nature. They are seeking damages against Pulte. 
s THE COURT: Negligence per se is 
6 sustained. The two issues under advisement are the 
7 Consumer Protection Act and the deceptive 
8 advertising. Then it would have to be a 
9 third-party claim as opposed to a cross-claim. 

10 MR. HUGHES: I think that's correct. I 
11 think the pleading would have to be changed to 

12 conform to the current procedural posture of the 
13 case. 
14 THE COURT: Okay. 
15 MR. HUGHES: The only experience I have 
16 with a cross·claim from a builder, I've got one 
17 case where I got a cross-claim besides this one, 
18 and that was the Walker case. That went in front 
19 of Judge Williams. 
20 We had a nwnber of demurs, and pleas in 
21 bar. I believe that that case was resolved purely 
22 on limitations grounds as to the cross-claim of the 
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builder, and that there was never a resolution of 

2 the issue whether this claim could be maintained in 
J the absence of the privity because there was a 
4 cross-claim. 
s The only cross-claim that was expressed, a 
6 bridge express warranty case. It was purely 
l outside the four-year UCC limitations period. 
8 In turning to implied warranty claims, 
9 there was an implied warranty claim already being 

10 asserted against Parex in this case by the 
11 plaintiffs. Parex demurred to that count, Judge 
12 Wooldridge sustained that complaint without leave 
13 to amended. Essentially, Pulte is raising the same 
14 claims that was raised by the plaintiffs. We 
15 believe the same ruling holds true, should apply to 
16 the cross- or third-party cl~ whatever it is in 
17 this case that's filed by Pulte. 
18 Turning to indemnity and contribution --
19 THE COURT: Wait a minute. 
20 The demurs of Parex as to negligence 
21 per se, to fraud is under advisement. Consumer 
22 Protection and deceptive advertising, I don't 
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1 recall an implied warranty. 
2 MR. HUGHES: Talcing a step back, the 
J original motion for judgment raised a claim by the 
4 plaintiffs against Parex for breach of implied 
s warranty. Parex fl.led a demur. That was sustained 
6 without leave to amend. 
7 Essentially, this is the ~ame <Claim ruled 
8 on by Judge Williams. We got the same arguments 
9 briefed before. There is no purview of contracts. 

1 o This claim should not be permitted to survive 
11 demur. 
12 As to the other claims, it still doesn't 
13 have privity. Look at the Vepco vs. Wilson case. 
14 Clearly, some type of relationship, some type of 
15 contractual tie between the indemnity -- or 
16 indemnitor is required. 
17 In this case, we are -- there is no 
18 contractual relationship, directly or otherwise, 
19 between us and Pulte. So they shouldn't be allowed 
20 to seek contractual or implied indemnification from 
21 Parex in this case. 
22 There is some question as to exactly what 
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1 implied indemnity is. Under Virginia law, it seems 
2 to be an act in evolution. 
3 THE COURT: When you say Vepco against 
4 Wilson, since Parex shouldn't be liable to the 
s original manufacturers for the reasons argued in 
6 the ruling of the Court, it cannot be derivatively 
7 liable as a third-party manufacturer? 
8 lv.1R. HUGHES: I think that's the frrst 
9 layer. 1be second layer of Vepco vs. Wilson, the 

10 indemnity must arise from a relationship. 
11 THE COURT: Right. 
12 MR. HUGHES: In this case, we don't have a 
13 contract with Pulte. They shouldn't be able to 

14 seek indemnity from us. I know this is an evolving 
15 case law. 
16 If you got - say I am an employer, got an 
17 employee, the employee goes out driving my pizza 
18 truck plows into somebody and kills them. I am 
19 held liable purely by sitting in the position of 
20 supplier. I am vicariously liable. 
21 If it's in the service of the employment, 
22 there is still a contractual relationship. It's a 
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1 situation where somebody been held liable purely 
2 because of a relationship between the two parties. 
3 Here, no such relationship, no vicarious liability. 
4 - And, additionally, if you look at the 
S allegations of the amended motion for judgment, 
6 there is very clear indications of acts and 
7 failures on the part .of Pulte: Failure to install 
8 flashing, failure to properly maintain their subs, 
9 failure to install sealant and caulking, on and on, 

10 and on about how the water is getting in around the 
. 11 synthetic stucco of this house. That would clearly 

12 show an act of active negligence that would bar the 
13 indemnity counts. 
14 The nearest state that I can think of that 
15 allows implied indemnity clearly based on active 
16 negligence is Maryland. There is a case called 
17 Pyramid - I don't have the cite - the Pyramid 
18 case says if you have active allegations of 
19 negligence in the complaint, you can't do this 
20 implied indemnity count. 
21 I think it's pretty clear that implied 
22 indemnity doesn't exist because of the lack of 
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1 relationship between the two parties. 
2 Similarly with contribution, you need to 
3 have some joint obligations to the underlying 
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4 plaintiff. I think this is where Your Honor was 
s discussing before, Vepco vs. Wilson, has to be a 

6 joint liability. 
1 Also, if you look at the contribution 
s statute, it discusses that you can't seek 
9 contribution for an act of malfeasance. 

10 · We will contend that anything that's fraud 
11 or constructive fraud or false advertising or 
12 Consumer Protection Act, each party•sort of lives 
13 or dies on its own with that type of claim. 
14 It shouldn't be contribution if it's 
is negligence, and there is a joint liability in 
16 negligence, then there might be an availability of 
17 contribution. But the demurs already been 
18 sustained to that particular count, so we can't 
19 have a joint liability for plaintiff. 
20 For those reasons, we think that that 
21 demur should be sustained as to the cross-claim, 
22 what may be a third-party claim shortly. 

Page 104 
1 Any questions, Your Honor? 
2 THE COURT; Do these arguments apply 
3 equally or do you contend that they do to Coronado, 
4 American Stone & Stucco, American EIFS, E-I-F-S, 
s and I guess for the heck of it, the Franks, even 
6 though they did have contractual relationships --
7 let's see about" that. It had contractual 
s relationship with Pulte, American, but not with 
9 Coronado and the Fran.ks; is that correct? 

IO MR. HUGHES: I think we start to get very 
11 parsed in detail. 
12 THE COURT: There is no contractual 
13 relationship ·- Parex had no contractual 
14 relationship with Pulte? 
15 MR. HUGHES: Correct. 
16 THE COURT: Okay. 
17 MR. HUGHES: One thought I have with all 
18 of these cases -- the problem I have with all of 
19 them, trying to convert what essentially are 
20 financial problems, economic expectation into a 
21 myriad of tort claims. The way it should g9, the 
22 plaintiffs should have a remedy: Bought a house, 
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I not what they bargained for, sue their builder. 
2 If the builder doesn't get sued or their 
3 subs for breach of contract, the subs, in turn, if 
4 the builder is defective, sue who they bought it 
s from. The supplier, if the supplier agrees, thinks 
6 it's defective material, they can sue the 
7 manufacturer. 
s THE COURT: Right I understand that they 
9 are trying to side-step it as to Parex, as to a 

10 third-party beneficiary. 
11 MR. HUGHES: Correct 

12 THE COURT: Do they need to try to 
13 side-step it with regard to Coronado, American and 
14 the Franks? Do they fall within the contract 
15 claim? 
16 MR. HUGHES: I would say that you are into 
17 a question of this whole question of separation of 
18 corporation and individual. 
19 THE COURT: Let's forget about the Franks. 
20 Did Coronado or American contract directly 

21 with Pulte? 
22 MR. CORRIGAN: Your Honor, I may be better 
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1 to speak to that. You're getting into my argument. 
2 THE COURT: All right. That might be 
3 unfair. 
4 MR. HUGHES: I can answer it. 
s MR. CORRIGAN: I trust him to know the 

6 law. I'm not sure I trust him to represent my 
7 clients. ···•· 
s THE COURT: His arguments are fine 
9 arguments. There may be a distinction between 

10 those in a contractual relationship with Pulte, 

11 whether Pulte is more easily able to sue, and those 
12 who are not, such as Parex, whom Pulte is not 
13 easily able to sue. 
14 MR. HUGHES: Yes, sir. 
15 MR. CORRIGAN: Your Honor, I am David 
16 Corrigan. I am from the firm. of Hannan, Claytor, 
17 Corrigan & Wellman representing American Srucco & 

18 Stone, LLC. 
19 One of the companies alleged to have 
20 supplied these materials -- that's in paragraph 6 
21 of the party's motion for judgment - is American 
22 Stucco & Stone, which I am going to refer to as 
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1 American Stucco, American EIFS, a certain entity 
2 represented by Mr. Rinaldi -- American Stucco is 
3 one of the companies supplying synthetic stucco. 
4 THE COURT: Directly to Pulte. 
5 Iv!R.. CORRlGAN: No, sir, Coronado or CSS. 
6 Very, very important. Goes to the issue of all .the 
7 homeowners. You have Pulte, then you have Coronado 
8 or CSS. They were the applicators. That's with 
9 whom Pulte contracted. And they have not filed 

1 o these demurs because of those relationships. 
11 Whether these claims are valid or not, should not 
12 be decided another day. 
13 Coronado and CSS then received the 
14 materials, the bucket of EIFS. I receive it from 
15 American Stucco, my client, or from American EIFS, 
16 Mr. Rinaldi's client. American EIFS and American 
17 Stucco receive the material in buckets or however 
18 it comes from Parex. 
19 So when -- this is the essence of our 
20 argwnent -- when Pulte tries to sue American 
21 Stucco, they try to sue American EIFS going outside 
22 of the privity. They're skipping somebody in the 
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I privity chain and trying to go around it and get to 
2 us for whatever reason, we don't know. 
3 Whatever rights they need to have, they 
4 have against Coronado and CSS. For some reason 
s they feel like they want to go around them and come 
6 after us, too. That really is the essence of the 
7 argument. 
s The first count that applies to us is 
9 count 4. That's the breach of contract claim 

Io Again, as was just discussed by rv1r. Hughes 
11 what they attempt to assert is a third-party 
12 beneficiary theory because they do not have a 
13 contract. There is no contract between Pulte and 
14 American Stucco. They can't even allege it, 
15 because there is none. There is no privity of 
16 contract there. 
17 They can't point to a piece of paper. 
18 They can't point to a document and say this is a 
19 contract. What they're trying to do is skip past 
20 Coronado and CSS and get to American. 
21 The position is not logical. American 
22 Stucco's agreement to provide synthetic stucco to 
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I Coronado and CSS was not intended to - did not 
2 incur any benefits on Pulte. Pulte was already 
3 entitled to receive the materials under its 
4 conttact with Coronado. 
s In other words, the Coronado, American 
6 contract did not give Pulte anything to which it 
7 was not already entitled. They got what rights 
8 they had - they have against Coronado. 
9 The second claim that is asserted is 

1 o breach of express warranty claim. Again, there is 
11 no written or expressed warranty of which American 
12 Stucco is aware that was passed on through American 
13 Stucco. And Pulte has not identified one. 
14 In addition, 8.1-218 does not eliminate 
15 the privity in economic loss cases like these. 

· 16 This is an economic loss case. 1bere is no privity 
17 of contract between Pulte and my clients and, 
18 therefore, the express warranty claim fails as 
19 well. 
20 We get to implied warranty. We go back to 
21 the argument that was made by MI. Hughes and to the 
22 prior ruling, apparently, by -- I have to say out 
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1 of all the people here, I am probably the newest to 
2 this litigation. I am learning things everyday 
3 when I sit in here and hear people talking about 
4 this case, and that case. This is my first EIFS 
S case that I been up here on. 
6 THE COURT: That's what makes your 
7 argument so clear. It's not cluttered up yet. 
8 MR. CORRIGAN: The implied warranty has 
9 already been ruled upon by Judge Williams. He 

10 ruled that the plaintiffs did not have an implied 
11 warranty claim against Parex. For purposes of this 
12 case, we stand in those apart. 
13 We simply got something in a bucket. We 
14 keep sending on the bucket. We are in the chain, 
15 but we are in the same position. 
16 So the plaintiffs do not have an implied 
17 warranty claim against my client. By the same 
18 token, neither does Pulte, because Pulte is not in 
19 privity of contract with me. We do not have a 
20 direct relationship with Pulte and, therefore, the 
21 implied warranty claim must fail as well. 
22 All this case, 1 udge Williams having made 
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I that decision, would support that. 
2 Indemnification. There is no contract, so 
3 there is no contractual indemnification. We get 
4 into, what I understand from their brief, equitable 
5 indemnification. 
6 We are back into the same argument you 
7 just had with l\fr. Hughes, which is Pulte are trying 

8 to say tha~ they are somehow passive, secondary, 
9 derivatively liable. 

10 In fact, we know from allegations in the 
u lawsuit and everything we heard this morning, the 
12 claim they submitted is fraud. The claim they 
13 breached the building code, bad advertising, 
14 Consumer Protection Act violations, all these 
15 non-negligent type claims, including the derivative 
16 type claims that they have allegedly made. 
17 When they are in ¢at posture, they cannot 
18 tum to my client and say, You are actively 
19 responsible and we are passively responsible. 
20 That's what I understand to be their 
21 equitable indemnification argument that is not 
22 viable under these circumstances. It's bad faith 
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1 for those circumstances. 
2 The ciicumstance which it works is the 
3 circumstance where you are talking about the 
4 supplier and the employee, something like that. 
5 The supplier clearly has done nothing wrong other 
6 than have this employee come out there and commit a 
1 tort. 
8 Of course, not really talking about tort 
9 actions here anyw~y, talking primarily contract. 

10 And these fraud-type claims, which leads into the 
11 contribution count, which is count 12 -- the 
12 reasonable contribution that exist in Virginia 
13 under 8.0 l ·34 -- and that requires joint tort 
14 feasance -- requires negligence, requires there be 
15 a negligence claim against both the indemnity --
16 excuse me, the contribution plaintiff and the 
17 contribution defendant. 
18 Well, there is no negligence claim from 
19 these plaintiffs against American Stucco, my 
20 client. And the reason there isn't is because 
21 there cannot be. There is no privity. The 
22 economic lost rule bars it. There is no other 
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I b~is by theSe plaintiffs against my client 
2 American Stucco. 
3 In addition, I would point out, getting 
4 · into a dangerous area saying that, these 
5 plaintiffs - as to my c~ient, we are talking about 
6 a product, the EIFS, which was passed through our 
7 office. That would not be a good, so the 
8 plaintiffs could not sue us directly even on a 
9 warranty theory because this would not be a good. 

10 Having said all that, the real point is 
11 _Pulte cannot allege contribution under these 
12 circumstances because we are not joint tort 
13 feasors. That is not the circumstances under this 
14 particular case. 
15 So for all those reasons, Your Honor, we 
16 would ask the Court to grant the demurs to all five 
17 of these counts by Pulte on behalf of American 
18 Stucco. Thank you. 
19 THE COURT: Thank you very much, 
20 Mr. Corrigan. 
21 Nfr. Rinaldi, do you have anything to add? 

· 22 MR. RINALDI: No, Your Honor. I have 
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1 nothing to add. American EIFS is similarly 
2 situated. The rules would apply to both 
3 lv!r. Corrigan and American EIFS. 
4 THE COURT: Okay. Thank you. 
5 Okay, Mr. Coleman. 
6 MR. COLEivf.AN: Thank you, your Honor. 
7 Before I address these count by count, just a few 
8 preliminary observations. 
9 First, while I am not aware of any rulings 

lo in the synthetic stucco cases cross-claim 
11 third-party claims of builders against 
12 manufacturers. The best cross-reference I would 
13 suggest, some of the Winchester Home cases. 
14 There is a nwnber of reported opinions 
15 here in this county, as well as the Providence 
16 Village Townhouse cases. Those were out in Loudoun 
17 County, two different circuit court cases there. 
18 One is Virginia Circuit -- I am sorry, 33 Va. 
19 Circuit 165, a 1994 case. 
20 Also a follow-up case in 199 5, which I 
21 don't have the cite with me, but there is a total 
22 of five or six cases there, which I think we will 
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1 fmd instructive in this regard. 
2 And the second item that I just want to 
3 address just as a general matter •• I am going 
4 outside the pleadings here a little bit. I almost 
5 feel compelled to because of the argwnents of 
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6 American Stucco, American EIFS which, frankly, 
7 ignore our pleadings. 1bere is a reason that there 
8 is as many entities involved as they are. 
9 What American EIFS and American Stucco 

10 would have you believe, that the privity chain, if 
11 you will, goes from Parex selling to American EIFS 
12 and/or American Stucco who then, in tum, sells to 
13 CSS and Coronado, who then, in tum, sells to Pulte 
14 and then to the homeowner. 
IS TIIE COURT: Right. Isn't that correct? 

16 fvlR. COLE?viA~: No. While it's·· facially, 
17 that's how it's presented, but that's not what we 
18 allege. 
19 THE COURT: You mean Parex sold to 
20 Coronado? 
21 MR. COLEivf.AN: What we are alleging is that 
22 there is no arm's length transaction between the 
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1 suppliers and the applicators. That's why 
2 additional defendants here are Bernard and Benjamin I 
3 Franks. 
4 What the evidence will ultimately show, if 
s this matter goes forward, is that Bernard and 
6 Benjamin Franks are a father-and-son team, as it 
7 were. Each of whom has a s~gnificant, if not 
8 exclusive, interest in each of these entities, 
9 Coronado and CSS. They kind of go through one 

lo issue, becomes a shell entity. 
11 One of these companies represented to me 
12 are, in fact, what they tell us, shell companies. 
13 What that effectively does is destroys the privity 
14 chain. 
l.S THE COURT: If they are shell entities, 
16 why aren't you satisfied with Coronado? If 
17 Coronado is part of the shell, you got all the 
18 money and assets of American EIFS, American Stucco 
19 and the Franks. 
20 MR. COLEMAN: Well, that's kind of exactly 
21 where I am going with this. 
22 THE COURT: Why should we have a piercing 
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1 corporate veil trial as part. of this? Do these 
2 plaintiffs really want to be involved in all of 
3 that? Rather, should they really have to be 
4 involved? 
S Should they have to be having their case 
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6 against Pulte, their builder, taken up with a side 
7 case of Pulte's allegations that its supplier 
8 really was one group of individuals who are using 
9 all these shell companies? Isn't that Pulte's 

10 problem? 
11 MR. COLEivf.AN: With all due respect -
12 THE COURT: Why should that be these 
13 plaintiffs' problem? 
14 MR. COLEMAN: I'm not--
1s THE COURT: Why should Pulte be 
16 contracting with people like this if it knows this 
17 as its information? 
18 MR. COLEMAN: I would strenuously disagree 
19 that Pulte is knowingly doing anything wrong in any 
20 way whatsoever. 
21 THE COURT: I'm not suggesting it is, but 
22 you are telling me this is a big shell group. 

Page 118 
1 They're playing fast and loose with these entities 
2 to their own advantage. If Pulte knows all of 
3 that, they should have had another applicator with 
4 Coronado. ·· 
s MR. Co'LE:MAN: If Pulte was implicit that 
6 will be an entity. We strongly dispute that. 
7 THE COURT: Why don't you do it this way. 
8 Why don't you let the plaintiffs sue Pulte. Pulte 
9 say, you know, it's really not our fault. It's 

10 Coronado's fault. Coronado did this. 
11 And if Coronado said, We recognize that we 

12 can be brought in this litigation; we deny the 
13 allegations; here we are - if it's going any 
14 further than Coronado, that's up to Coronado to go 
15 against American EIFS and .American Stucco. 
16 If they want to say, acrually, the stuff 
17 that caused all this problem came from Parex, going 
18 to get Parex, wouldn't that make more since? 
19 MR. COLE?vfAN: There are two serious 
20 problems with that. Number one, if some of these 
21 applicators are now shell entities after moving 
22 them around --
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1 THE COURT: We can spend weeks trying 
2 shell entities. 
J lY!R. COLEMAN: -- prove their hand, say 
4 nothing. 
s THE COURT: Maybe they will, maybe they 
6 won't. As far as ?vir. Anderson and lv1r. Berger is 
7 concerned, maybe Pulte will show up its hand. That 

s can happen in any legal relationship with regard to 
9 any legal or fictional entity. 

1 o The issue here is not whether Coronado and 
11 American EIFS are one in the same or different or 
12 being manipulated. It's whether there is a 
13 contractual relationship between these entities · 
14 that are part of the construction of this house 
1 s that can be reached by either of the plaintiffs. 
16 In certain cases, we have ruled, no, they can't 
17 It's too far away. Whereby Pulte, in the next 
18 instance, it seems to me, that it's similarly too 
19 far away. 
20 MR. COLEMAN: Well, again, I should -- I 
21 should move along in a moment to addressing these 
22 count by count. I think as I do, I will hopefully 
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1 be able to convince you. 
2 THE COURT: I think make it all in one 
J count. If we all agree there is no contract 
4 between Pulte and American EIFS, American Stucco 
s and certainly Parex. Now you say, oh, they were 
6 acting as a shell, all that --1 don't think that's 
7 what this case is all about. 
s If there is no contract, you have to get 
9 them some other way, third-party beneficiary, 

1 Ci indemnification, contribution. lsn' t that it? Or 
11 express or implied warranty? Can't have an express 
12 warranty without an agreement 
13 lvlR.. COLE?v!AN: I would disagree with that. 
14 THE COURT: Okay. 
15 MR. COLEMAN: There are other means of 
16 getting an implied warrapty. 
17 THE COURT: Talking about express 
18 warranty. 
19 MR. COLEMAN: I am talking about express 
20 warranty. 
21 THE COURT: Go on. 
22 MR. COLEivfAN: Could be written or oral. 
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THE COURT: Yes, sir. 

2 MR. COLEM'.AN: I guess, if I could just 

3 make one final comment on that If, in fact, we 

4 are correct, let's say that we have got four 
s entities which are essentially acting as a single 
6 unit, and we -- I appreciate Your Honor's - I 
7 appreciate that the plaintiffs have concerns here, 
8 but Pulte has rights here as well. And if 
9 lvfr. Hughes, what he said before --

10 THE COURT: Pulte does have rights as 
11 well. They' re only rights that can be properly 
12 enforced in a court of law. 
13 I mean, the plaintiffs - Mr. Wise said 
14 those brochures were given t6 the plaintiffs by 
IS Pare. They looked at them. Looked like good 
16 stuff. Now they're having all these problems. 

17 o.ne cannot help but be sympathetic to 
18 them, but unless they can assert a legally 
19 cognizable claim against someb~dy way down the 
20 contractual chain, they can't get to them. They 
21 just can't. They have to look to Pulte. 
22 I just don't understand why that same 
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I reasoning doesn't apply here absent something that 
2 says, Judge, you are overlooking Jones against 
J Sniith that makes it so clear. I don't recollect 
4 seeing that decision. 
s MR. COLE.MAN: If I may take you through 

6 these matters --
7 THE COURT: Yes, sir. 
8 MR. COLEMAN: -- count by count. 
9 THE COURT: Absolutely. 

10 MR. COLEMAN: First to classify, there are 
11 five counts, not four. There is breach of 
12 contract, breach of express warranty, implied 
lJ warranty, indemnification and contribution. The 
14 breach of contract, it is based on a third-party --
15 third-party beneficiary theory. 
16 THE COURT: Right. 
17 MR. COLENIJ\N: Now, we have - we assert 
18 that because we have in our subcontract with our 
19 applicator, which is attached and made part of the 
20 cross-claims and third-party claims. 
21 It specifically requires those applicators 
22 to procure indemnity agreements from the suppliers, 
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both as a separate agreement as well as in 

2 connection with each and every purchase. order. 
3 Now I understand that their position -
4 they' re saying -- they' re saying Pulte admits that 
s they don't have copies of these agreements. That's 
6 correct But it seems to me that ought to be a 
7 matter for discovery and not a matter for a demur. 
8 I mean, we allege that they're there -
9 THE COURT: Wait a minute, you are saying 

10 that there are agreements whereby American EIFS and 
11 American Stucco indemnify Pulte against Coronado's 
12 actions? 
13 MR. COLErviAN: That's exactly what's 
14 required by the subcontractor. 
15 THE COURT: Where are those agreements? 
16 MR. COLErvtAN: I would like to know. We 
17 served discovery on everybody, working very much to 
18 get these matters in. 
19 THE COURT: Wait a minute. This is your 
20 subcontractor, that should be pretty easy. I mean, 
21 if you have a subcontractor, part of the 
22 subcontract is a requirement that Coronado obtain 1 

' 
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! an indemnification from American EIFS and American 
2 Stucco, you should have it in your file. 
J MR. COLElvf.AN: I wish we did. 
4 THE COURT: The plaintiffs don't have it? 
5 MR. COLErvtAN: I'm not suggesting --
6 THE COURT: I bet American EIFS and 
7 American Stucco haven't co~~ forward with one. 
8 MR. CO LElvf.AN: I would like to know. I 
9 have been ttying to work very closely with them to 

Io try to get copies of these things and conduct 
11 discovery, Your Honor. If it turns out that there 
12 is none, that Coronado and CSS breached their 
13 contractual duties to procure these things, I 
14 suppose we don't have a claim. I am speaking just 
15 with respect to breach of contract. Either nonsuit 
16 it or lose on summary judgment. 
17 What I am suggesting, we have a good faith 

18 reason to believe that these things ought to exist. 
19 They are contractually required to exist. 
20 THE COURT: What's your remedy against 
21 Coronado? Coronado, you sai~ you provide these. 
22 That's another claim you have. That's two claims. 
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1 MR. COLEMAN: Two claims. One against 
2 them not providing these things. 
3 Second, if they did provide them, have a 
4 remedy against that person who agreed to indemnify 
s us; that's what we are asserting now. We are 
6 asserting ·both; that second one here on argument 
7 before your Honor is the second. 
8 THE COURT: Every single case, a person 
9 looking down the contract chain, cannot get there 

Io by any other means, the person can say the person 
11 with whom I contracted, actually, believe it or 
12 not, promised that they would provide to me an 
13 indemnification agreement from their subcontractor 
14 indemnifying me. We just roll right on through 
15 every time. 
16 :MR. COLE¥AN: We have got - we have 
17 specific language in this regard There is - even 
18 the last page of the subcontract is a fonn document 
19 of what it's supposed to look like, what these 
20 indemnification agreements are supposed to look 
21 like. 
22 THE COURT: Right. 
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1 MR. COLEMAN: Long. We want to have a 
2 rule where a company like American Stucco and 
3 American EIFS - I'm not imputing any ill will to 
4 either of them -
s THE COURT: I understand 
6 1v1R. COLEMAN: What if they have it and we 
7 don't, for whatever reason? That means that they 
8 just need only stand up and say, well, we demur. 
9 Your Honor, they don't have it as part of 

10 it, they walk off scot·free, even though we might 
11 have a perfectly qinding document. 
12 I mean, isn't the more prudent course, at 
13 least, to allow us to conduct discovery to obtain 
14 these things. Obviously, going to act in good 
15 faith in this. If they don't exist, they don't 
16 exist. We have a good faith reason to believe that 
17 they do. 
18 THE COURT: Okay. 
19 MR. COLEMAN: On the breach of express 
20 warranty, there is a number of issues raised on 
21 there. First of all, some of the same arguments 
22 that I just raised specific to a written warranty. 
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1 The arguments that I just went through before would 
2 apply here as well. Our subcontract requires that 
3 the subcontractors, essentially, procure warranties 
4 from the suppliers with whom they obtain the 
s products for the purpose of Pulte. And all we are 
6 doing - as far as the written express warranty 
7 allegation, we want to see if they' re there. Titey 
s ought to be; they are contractually required to be. 
9 THE COURT: Isn't this really in 

1 o Coronado's interest to have these warranties, have 
11 these indemnifications? Wouldn't that really help 
12 them? Don't they have tremendous impetus to make 
13 those indemnification agreements come forward if 
14 they exist? 
IS ,MR. COL~~N: Unde~ normal drcumstances, 

16 yes. We have \inusual circumstances here, in that 
17 it would essentially be Bernar~ Franks suing 
18 Bernard Franks. 
19 If he controls both the applicator and the 
20 supplier, why would he do that? Wouldn't. he rather 
21 have a shell corporation, you know, a subcontractor 
22 applicator who performs the works, then goes out of 
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1 business, then obtains the benefit of a court 
2 ruling that the only legitimate party is Coronado? 
3 And then·· but you know, they folded up their tent 

4 because they have no money. 
5 Certainly they wouldn't assert a 
6 contribution claim or indemnification claim against 
7 the party with whom they are in pri~ty because 
8 they would be suing themselves and, again, that's 
9 our concern here. 

IO If, as Ivir. Hughes said, the way these 
11 things should quote/unquote work, plaintiffs sue 
12 Pulte who sues the applicator, who sues suppliers, 
13 who sues Parex. Then how can we get past that 
14 chain of privity if, in fact, it's missing a link, 
15 if, in fact, Coronado and American EIFS/ American 
16 Stucco is all the same people? There is no way 
17 they are going to sue each other. 
18 You will see in the record, common sense 
19 might tell one that both Coronado and CSS would 
20 assen contribution and indemnification claims 
21 against American EIFS and American Stucco. 
22 Wouldn't they do that? They haven't demurred to 
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1 our claims. They can't. Wouldn't Coronado say, I 
2 expect, We don't want to be stuck with the claims? 
J THE COURT: When·- if I grant your third 
4 party - overrule the demurs or third-party motion 
5 judgment, but through sua sponte, sever those 
6 claims so that you can go and litigate with 
7 Mr. Coronado and Franks for the next few years, and 
8 let these plaintiffs and the Pulte fight it out 
9 directly, wouldn't that be fair? 

10 MR. COLEMAN: Quite candidly, I'm not 
11 fully prepared to go through that. We discussed 
12 some of these issues before Judge Williams about 
13 three months ago in June when we filed a motion for 
14 leave to file these cross-claims and third-party 
15 x;o.otions for judgmen4 an~ ~Y argued at that time 
16 that it shouldn't be allowed for this ·- for the 
17 reason that Your Honor is r~sing. 
18 And.the way that we responded is, it will 
19 be more sensible to have all these matters 
20 together. Without getting into all those issues 
21 again now, I thought we kind of crossed that 
22 bridge. Now, ultimately as we get closer to 

1 trial --
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2 THE COURT: You think there was a ruling 
3 on it? Your motion to bring in third-party claims 
4 was opposed, at least in part, on the grounds that 
s it would be perfect to pursue those matters 
6 separately. That was argued before Judge Williams, 
7 and I think because of some of these .privity 
8 issues - I can't quite recall all of the different 
9 considerations that may have gone into it·- the 

10 idea - the objection was overruled We brought 
11 them in. 
12 I think there are different considerations 
l J whether to permit one to bring a third-party motion 
14 to judgment, as to whether to allow that 
15 third-party motion to continue. Those are two 
16 different levels of severing, different levels 
17 altogether. 
18 It just seems to me you all and Franks are 
19 going to have a big argwnent. I am agreeing with 
20 you. Go ahead, have a big argwnent. Don't clutter 
21 up this case. It has enough clutter of itS own. 
22 With those argwnents., it seems unfair to the 
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1 plaintiffs. It's too much of a distraction. 
2 How is a jury going to listen to arguments 
J about corporate veil and Franks and double-dealing 
4 and absent indemnification agreement? They' re 
s trying to find out whether these houses were 
6 constructed properly or not. 
7 MR. WISE: On behalf of the plaintiffs, 
8 Your Honor - we had the same argument in Dakovich 
9 where the case was severed. The plaintiffs will 

1 o not agree to a sever in this case because we do not 
11 want to get into a situation of McCoy vs. Colony 
12 House - no, McCoy vs. Tate, where the electricia.Ii, 
13 the negligence issue and everything else. 
14 I also, just on the Colony House, the case 
15 progressed. And specifically in Dakovich, it was 
16 not·-- I don't think justice was necessarily served 
17 by having them severed. It may be cumbersome. 
18 THE COURT: Wasn't the consideration in 
19 this case with regards to severance because of the 
20 time of the trial. Doesn't that fall in a bad 
21 crack? -
22 MR. WISE: That was one of the first ones. 
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1 THE COURT: The plaintiffs wanted to go 
2 forward 
3 MR. WISE: We did not want to lose our 
4 trial date, that is correct, Your Honor. 
s THE COURT: As. opposed to merits. In this 
6 kind of situation, the severance would go beyond •• 
7 well., I don't know if it woul~.go 6eyond Coronado 
8 or not. That's a good question. 
9 MR. WISE: Just as far as --

10 THE COURT: Do the plaintiffs want ·- did 
11 the plaintiffs want -- I shouldn't characterize 
12 it -- the side litigation of the Franks and EIFS, 
13 all that? 

14 MR. WISE: Your Honor, what the Pulte is 
15 alleging, that all these different third parties 
16 told them what Pulte told us all these third-party 
17 claims ag~nst Parex, breach of Consumer Protection 
18 Act and everything else. 

19 THE COURT: They can say all those things 
20 without having to litigate the corporate viability 
21 or structure of American EIFS, American Stucco, 
22 Coronado and the Franks. 
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MR. WISE: Granted, that is a little bit 
2 unusual twist to this particular case, what we 
J don't want, though, is .to get into a situation 
4 where the applicator is not going to be there 
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. 5 answering to their own because as you already know, 
6 the subcontractor -- although, we have objected to 
7 this. You have sustained their demur - the only 
8 way we have the applicator at our trial is on 
9 Pulte' s cross-claim. On this, Pulte and the 

10 plaintiffs will probably agree. 
11 MR. HUGHES: Your Honor, they can be 
12 subpoenaed as· witnesses. It's not like they can't 
lJ come and testify to this issue. 
14 Richmond vs. McCoy, this case that's 
15 outside there sounds like a tort case dealing with 
16 contracts. I don't know that that should be 
17 effective merits in issue. 
18 MR. WISE: Actually, Your Honor, you know 
19 what that case was about: 1be home buyer, G-C, and 
20 alleged subcontractor. During the construction of 
21 the new home the subcontractor breached the 
22 building code, didn't hot-wire the circuit box. It 
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1 caught on fire and they were sued for both 
2 negligence, breach of contract, everything else. 
3 The contractor on the negligence series 
4 specifically went to trial. The Supreme Court 
s said, No, you - G-C, you are not liable because, 
6 you know why ~ you know whose negl~gence caused 
7 this. It was the subcontractor. This is exactly 
8 why, to the extent the Court is willing to 
9 reconsider its negligence per se argument as 

1 O against Coronado and CSS, why we think it's 
11 important and vital to our claims that they be 
12 there. 
13 THE COURT: What is the citation of that 
14 case? 

15 MR. BRYSON: McCoy, that was the one I 
16 gave to Your Honor. 
17 MR. WlSE: McCoy vs. Colony House. McCoy 
18 vs. Colony House, Your Honor. 
19 THE COURT: This was Judge Leafs? 
20 MR. WISE: No. 
21 MR. BRYSON: This is the Supreme Court of 
22 Virginia. 
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THE COURT: I know which one it is. 

2 MR. BRYSON: Your Honor, you are correct. 
3 We don't want to hear a lot of corporate shell 
4 claims. I think it would confuse the jury. For 
5 us, it's ma.king sure the general contractor doesn't 
6 avoid liability by arguing that an independent 
7 contractor performed the work. 
s MR. COLEMAN: There is something to be 
9 said for that particular point. There have been 

10 pleas in bars filed. There may be a reason to have 
11 an evidentiary hearing, but we did.n' t want to 
12 clutter up the hearing today with those matters. 
13 THE COURT: Okay. Yes, sir. 
14 lv1R. WISE: I do have a cite, McCoy vs. 
15 Colony House Builder, 239 Va. 64; it's a 1990 case, 

16 Your Honor. · 
17 THE COURT: Okay. Thank you, lVfr. Wise. 
18 Forgive me, Mr. Coleman. 
19 MR. COLEMAN: Quite all right. Again, on 
20 the breach of express warranty, there is some -- I, 
21 perhaps, have spoken a little bit too long without 
22 getting to, perhaps, the single most important 

l reason why privity is not required in these 

2 circumstances. 
3 That's because there is an anti-privity 
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4 statute which applies to us, which does not apply 
5 to the homeoWners' claim against these folks. And 
6 I am referring to section 8 .2-318. It's a section 
7 of the Uniform Commercial Code. And it is 
8 specifically applicable to warranty claims, brought 
9 under the UCC. 

10 The argument I am about to make here is 
11 actually applicable both to express and implied 
12 warranties here. 
13 I can't emphasize this particular argument 
14 enough. As far as I can tell, the law is I 00 
15 percent uniform in this regard. There is - our 
16 claims against the suppliers and Parex are UCC 
17 ·claims. We are talking about exchanges of goods. 
18 However, the homeowners claims against the 
19 suppliers, and Parex, as Judge Williams apparently 
20 ruled, are not UCC claims becaU:Se standing in the 
21 homeowners shoes, this synthetic stucco was 
22 incorporated on to their property, and that's 
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l exactly what the Winchester case -- that's the 
2 proposition that the Winchester case, as well as 
3 the other case which I referenced before, the 
4 Providence, the one in Loudoun County - that's 
s exactly the proposition they stand for. 
6 Some of those involve the builder 
7 asserting claims, standing in the shoes of the 
8 homeowners as well as assigned claims. 
9 In those cases, this Court, Fairfax, as 

10 well as the Judge in Loudoun County said you can't 
11 assert these claims when you are standing in the 
12 shoes of the homeowner because this is a product 
13 that's part of your house. Now not a good anymore, · 
14 not subject to UCC. 
15 THE COURT: I understand that. 
16 MR. COLEMAN: However, in the subject of 
17 the homeowner, if the homeowner does it, it's a 
18 good. When we get it, it's a good. Therefore, 
19 subject to the Uniform Conunercial Code, this 
20 anti-privity statute it - I might pull it out 
21 here. Perhaps I might just briefly read it: "Lack 
22 of privity between plaintiff and defendant shall be 

1 no defense in any action brought against the 
2 manufacturer and seller of goods who recover 
3 damages for a breach of warranty, express or 
4 implied." 
s That's exactly what we have here. 
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6 THE COURT: Don't they argue that that's 
7 fine for a person -- or physical injuries don't 
8 apply to economic loss? 
9 MR. COLEMAN: I am glad you brought that 

10 up, because the economic loss rule does not apply 
11 to warranty claims, pure black letter law. No case 
12 I could find anywhere which said that the economic 
13 loss rule applies to warranty claims. 
14 In fact, to do so stands on its head if 
15 the economic loss rule is that a party who has 
16 suffered only economic loss cannot seek recovery in 
17 tort. That is the key argument here. The tort, 
18 that's.what1s been argued up to now. Party seeking 
19 economic loss for tort cannot recover if there is 
20 no privity contracts. 
21 Rather, they must assert rights arising 
22 under contracts. That's what warranties are, claim 
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1 sounding in contracts. Tilis is exactly what the 
2 economic loss rule was designed to preserve, 
3 warranty claims. Claims sounding in contract. The 
4 economic loss rule could not have any application 
5 here. I can cite you several cases here which 
6 stand for this proposition. 
7 THE COURT: Don't they rely upon the 
8 Richmond case, the Eastern District case. 
9 MR. COLE!vfAN: I am sony. I'm not sure. 

10 THE COURT: Isn't that the case you rely 
11 on? 
12 lvfR.. CORRIGAN: Your Honor, I lmow the 
13 case, is Beard's Plumbing. 
14 MR. COLEMAN: Beard Plumbing. The Supreme 
1 s Court has never really kind of hit this on the I 
16 head. They did earlier. Probably, the most on ! 

17 point case I would suggest is W-J Rack Company,22 ; 
18 Va. 80, a Supreme Court case which applied. It was i 

I 

19 a claim for economic loss and -- ' 
20 THE COURT: 22 Virginia reports? I 
21 lVIR. COLE?v!AN: I am sorry, my mistake,222 
22 Va. 80. 

1 

2 

THE COURT: Okay. 
MR. COLErvrAN: That was a claim for 
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J economic loss against a manufacturer. One case 
4 which concurred with Beard on this very issue. 
s Circuit cowt case, SO Va. circuit 71 said, "A 
6 plaintiff can still recover direct economic damages 
7 in a warranty case regardless. of privity of 
s contract." 
9 Even in. Beard Plumbing -- Beard Plumbing, 

1 o just to refresh Your Honor's recollection, was a 
11 certified question from the Fourth Circuit, went 
12 back to the Fourth Circuit, the Fourth circuit 
13 essentially said Cinder Burner requires economic --
14 requires privity for economic losses and tort not 
15 necessarily for breach of warranty. That's what we 
16 have here. 
1 7 Again, if the idea of economic loss rule 
18 is to prevent plaintiffs who suffer economic loss 
19 from running around with various tort feasors, 
20 various types of negligence theories, that's fine. 
21 That's why we didn'f assert a negligence claim 
22 against these manufacturers, but warranty claims 
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1 are warranty claims in contract. 
2 THE COURT: Are these direct damages or 
3 consequential? Wouldn't they be consequential? 
4 IviR.. COLE:MAN: If I could refer, Your 
5 Honor, to the whereas clause here. 
6 THE COURT: Just tell me. 
7 MR. COLEMAN: The answer is, no, it's 
8 direct damages. We are saying that we were 

9 directly damaged by th~ir --
10 THE COURT: That doesn't make it a direct 
11 damage saying we are damaged by their consequential 
12 damages. 
13 tviR. COLEMAN: Direct, consequential 
14 damages would be lost. Those would fall under the 
1 s realm of what we are asserting. Consequential 

16 damages --
17 THE COURT: Isn't it clearly consequential 
18 damages? 
19 MR. COLEMAN: If this was consequential 
20 damages, I wouldn't know what direct damages would 
21 be. 
22 THE COURT: If you buy a product, put it 
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1 on your Pulte building, it doesn't work, so you are 
2 damaged. You buy a product, buy a nice house, the 
3 house doesn't work, they claim it's your fault, 
4 they sue you. I don't know. 
5 JMR. COLEMAN: If I may suggest, that may 
6 be an issue to bring up later, but in our "whereas 
7 clause," we said Pulte consequently - _I am sony, 
8 looking at the wrong one here. 
9 "Pulte demands payment if' - I am cutting 

10 to the chase -- "any other loss Pulte may incur, 
11 including direct damages under 8.2 of the Virginia 
12 code together with consequential damages to the 
13 extent provided by law." 
14 We pled it that way because we, frankly, 
15 realize that under Beard it says you can get it 
16 under a direct. You can't get it under 
17 consequential. We said, Fine. We will look to get 
18 our direct damages if later on down the line a 
19 court believes that we are seeking direct damages. 
20 i suppose we are out of luck, but I submit 
21 that, as pied, that this is sufficient and this 
22 applies to both express and implied warranties. 
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1 One additional point that I would raise on 
2 the express warranty issue. This is what we 
3 alluded to about ten minutes ago. Doesn't need to 
4 be in writing. There is section 8 .2-3 -
s THE COURT: I didn't mean to say that. I 
6 just meant express warranty, express agreement 
7 contract, not written. 
s MR. COLEMAN: I apologize. I 
9 misunderstood Your Honor. 

10 THE COURT: That's all right. 
11 MR. COLElvfAN: It says "asserted their 
12 affirmation of facts, promises, description," 
13 et cetera, "by these parties purveying these 
14 products." 
15 We are entitled to recover under that 
16 theory, and the ucc specifically says privity is no 
17 expense when you are talking about goods. 
1s THE COURT: Okay. Anything else? 
19 MR. COLEMAN: I can touch upon the 
20 indemnification and contribution claims. 
21 THE COURT: Okay. Touch briefly. Almost 

22 I :00. 

Page 144 
1 MR. COLEMAN: I will. I apologi2e. I am 
2 talcing too much time here. 
3 THE COURT: It's all right. 
4 MR. COLEMAN: My very short point on the 
5 indemnification, relying exclusively on Vepco vs. 
6 Wilson, 1981 case. I tried to brief this issue 
7 fairly extensively in the brief. 
s THE COURT: I am familiar with the case. 
9 MR. COLEMAN: I won't belabor that point. 

10 I submit that you don't need a contractual 
11 relationship. 
12 THE COURT: What you submit, the trend is 
lJ changing, moving away from Vepco vs. Wilson? 
14 MR. COLEMAN: Yes, Your Honor. And with 
15 respect to the contribution cla~ we do concede --
16 we don't concede this on indemnification -- but on 
17 contribution claims, it is required that for us to 
l 8 recover against these third-party defendants, that 
19 ·the plaintiff would have to have a cause of action 
20 against them, and that's what they have been 
21 arguing. I am simply conceding the point. 
22 I do want to point out that that argument 
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I is not applicable to indemnification claims. 
2 That's another throw back to Vepco vs. Wilson. 
3 Subsequent cases, such as Winchester cases didn't 

4 follow. 
s ·But as to tbat contribution issue, I do -
6 the one issue that I want to point out here - this 
7 may be a mute issue - just based on my poor 
8 recollection of the court's ruling with respect to 
9 the plaintiffs' causes, claims against third-party 

10 defendants. But the only case which I would direct 
11 Your Honor to is the Gemco Ware case. 
12 THE COURT: Yes. 
13 lv!R. COLEMAN: That's 234 Va. 253. That 
14 stands for the proposition that you can have 
1 s contribution so long as there is a cause of action 
16 in the hands of plaintiff against the third 
17 parties, or against the defendants, and the 
18 emphasis being on cause of action rather than right 
19 of action. And the ultimate point --
20 THE COURT: You mean a cause of action 
21 that could not be successfully asserted? 
22 MR. COLEMAN: Exactly. 

Page 146 
THE COURT: Anybody could have a cause of 

2 action. 
J MR. COLEMAN: Here is my point to the 
4 sustain, Your Honor. 
S To the extent that the third-party 
6 defendants have - are now out of this lawsuit 
7 because of statutes of limitations issues. That's 
8 not enough if Your Honor sustained demurs. 
9 THE COURT: I see what you mean. 

10 MR. COLEMAN: That's my only point. 
11 Again, I just .... frankly, I can't quite recall 
12 exactly what your rulings were. I know with 

1 J respect to Parex, I know there was an exchange 
14 there where Mr. Hughes inquired what your ruling 
15 was on the VCPA issue. You said, well, I don't 
16 think you need -- we need to address it because had 
17 I ruled on plea in bar. 
18 THE COURT: That was plea in bar. 
19 MR. COLEMAN: I apologize. My point is, 
20 the only way they can get out on that basis, now 
21 that they have been dismissed as direct defendants, 
22 the only way they can get out now -- no cause of 
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1 action statute of limitations or similar procedural 
2 defenses simply aren't enough. It has to be no 
3 substantive right. 

4 THE COURT: All right. Thank you very 
S much, Mr. Coleman. 
6 Do you all want to be heard? 

7 MI. Corrigan, last words. What about his 
8 anti-privity? 

9 lvIR. CORRIGAN: Your Honor, Beard Plumbing, 
1 o and I pulled it out .. _ 

11 THE COURT: Are these consequential or 
12 direct dam-ages? 
13 NIR. CORRIGAN: That's the question. The 
14 question is not whether anti-privity does as far as 
lS consequential damages is concerned 1bere is no 
16 privity. 
17 THE COURT: Right. 

18 MR. CORRIGAN: My argument, this is a 
19 consequential damages case exactly. What it is 
20 not, a situation, as the court says -- I guess 
21 really the question becomes for me, I seen this in 
22 other context, he cites the Gemco Glen case. I 

The issue in that case, w~at the court 

I 
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2 came out with was, I am sustaining your demur on 
J third-party defendants as to anything that's 
4 consequential damages, and I am denying it as to 
s direct damages. 
6 The· basis was if they can prove direct 
7 damages, what it means in ili:ese cases was you can 
8 get the price of what you sold, but you. can't get 
9 anything else. That's what that court defined as 

10 direct damages. I'm not saying that's the right· 
11 rule or not. My position would be this is all 
12 consequential damages. 
13 THE COURT: Yes. 
14 MR. CORRlGAN: And there are no direct 
15 damages here. I think that's an important 
16 distinction to make. Thank you. 
17 THE COURT: Okay. 

18 MR. HUGHES: Your Honor, I just have a 
19 couple of brief notes for Parex. 
20 THE COURT: Yes, sir. 
21 · MR. HUGHES: ivfr. Coleman pointed to the 
22 applicator having to get indemnity from the 
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1 suppliers. 1bere is nothing about Parex in that 
2 indemnification chain. As a result, that argument 
3 shouldn't hold for Parex. 
4 In addition, we keep going back to express 
5 warranty, express warranty. There is no 
6 requirement for privity because any privity 
7 statute -- we craved oyer - there is no warranty. 
8 There is no application for a warranty. No 
9 contract. Nothing beyond a conclusiona.xy 

10 accusation, facts, affirmation, product samples, 
11 yada, yada. 
12 Clearly lifted off of -- UCC statutes 
13 don't provide for any source what the warranty is. 
14 What is it we warranted? What are the terms of the 
15 warranty? What are the promises made? There is 
16 absolutely nothing in terms of telling us what this 
17 warranty allegedly consisted of. Telling us how we 
18 allegedly breached it. I think that is, on its 
19 face, a conclusionary accusation subject to demur, 
20 Your Honor. 
21 THE COURT: All right Thank you 
22 lv!r. Hughes. 
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1 MR. HUGHES: Thank you. 
2 THE COURT: We are treating that as though 
3 the action against Parex is a cross-claim in the 
4 event the demur is sustained or as a cross-claim if 
s the demur is not sustained. I guess the same 
6 difference between it. 
7 MR. HUGHES: I think the same would apply, 
8 Your Honor. 
9 THE COURT: The demur of Parex to the 

10 pending cross-claim are sustained 
11 The demurs of the American EIFS and 
12 American Stucco are also sustained as to the breach 
I J of contract. 
14 There is no contract as to the express 
15 warranty. I find no express warranty. As to 
16 implied warranty, I find no implied warranty. As 
17 to indemnification and contribution, I don't think 
18 the doctrine of equitable indemnification is 
19 applicable here. 
20 I am taking under advisement whether a 
21 claim may be asserted under the sale of goods 
22 provision or the anti-privity provisio~ 
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1 section 8.2-318 of the Virginia Code. And I think 
2 the underlying issue to be determined there is 
3 whether the damages claimed by Pulte against these 
4 defendants are direct or consequential damages and 
s I will have an answer on that this afternoon. 
6 MR. RINALDI: Your Honor, if I can clarify 
7 on that point, the Beard case doesn't address 
8 whether the anti-privity does apply to direct 
9 damages. That will have to be pan of your ruling. 

10 THE COURT: You are right. Thank you, 
11 lvir. Rinaldi. 
12 lv!R. COLEMAN: You are reserving ruling on 
13 the 8.2-318 with respect to all three defendants? 
14 We are saying if it applies to one, it applies to 
15 all. Either you need privity or you don't 
16 THE COURT: Yes. 
11 MR. COLEMAN: Thank you, Your Honor. 
18 THE COURT: Yes, sir. 
19 MR. BRYSON: Your Honor, if I might 
20 approach, I have the letter of opinion from Judge 
21 Leaf. 
22 THE COURT: Thank you. 

Page 152 
1 MR. BRYSON: Defective advertising 
2 statute. Again, we would respectfully ask that the 
J Court be consistent with Judge Wooldridge on those 
4 two counts. These neighbors all live on the same 
s street with each other. 
6 THE COURT: Thank.you, Mr. Bryson. 
7 MR. HUGHES: Your Honor, ~-don't mean to 
s slow us down here. Two questions: I am a little 
9 confused about the colloquy. Does that mean that 

1 o the demur as to the anti-privity statute is under 
11 advisement? 
12 TaE COURT: Is that asserted against Parex 
13 as well? 
14 MR. COLENfAN: It is, Your Honor. 
15 Specifically, sir. 
16 THE COURT: I am going to hold that one 
17 under advisement, too. 
18 I am not going to be under advisement very 
19 long. I just want to take a little bit more of a 
20 look at that. 
21 I mean, so there is no misunderstanding, I 
22 think this is -- I don't think that the app Ii cab le 
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I law in the Commonwealth of Virginia suppons the 
2 third-party claims asserted by the third-party 
3 plaintiff, Pulte against American EIFS, American 
4 Stucco and Parex for the various reasons that have 
s ·been stated -- generally stated because I don't 
6 think that there is a sufficient relationship, 
7 either by direct contract or implied contract by 
s contribution, by indemnification that would warrant 
9 the assertion of those claims. Certainly, not by a 

lo third-party contract I don't think that's 
11 warranted as well. 
12 However, if these materials manufactured 
13 by .Parex, furnished to American EIFS or American 
14 Stucco, then furnished to Coronado, then supplied 
15 them on behalf of Pulte to Pulte Homes, to the 
16 plaintiffs are treated as a sale of goods so that 
17 there need be no contract between the -- in this 
18 case the purchaser - or rather between Pulte and 
19 the supplier, between the manufacturer and 
20 supplier, then perhaps those claims can be asserted 
21 under that narrow window. 
22 I am just not sure if that is correct. 

Page 154 
l That's the sole issue taken under advisement with 
2 regard to the third-party claims. 
3 Insofar as the other demurs are concerned, 
4 I have under advisement Parex's demur to the 
s Virginia Consumer Protection Act and to deceptive 
6 advertising. 
7 To the application of the plea in bar, as 
8 to the negligence per se rulings of the Court, I'm 
9 overruling Pulte' s demur to the negligence per se 

10 claim of the plaintiffs. 
1 1 I am going to take a little bit of a 
12 further look as to whether the two-year statute for 
13 the assertion of the negligence per se. That's 
14 also under advisement. 
15 In that regard, plaintiffs assert that 
16 there should be no statutory bar on that for any of 
17 the statutory bases because of the doctrine of 
18 equitable estoppel that Pulte, by its own acts, 
19 with knowledge of its alleged wrongdoing, permitted 
20 the time to pass to the detriment of the plaintiffs 
21 and may not use that against them now. 
22 I also have flagged McCoy vs. Colony 
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1 House. I'm not sure why. 
2 MR. WISE: Only to the extent we would 
3 want you -- we would want to have you reconsider 
4 the demur that was sustained against Coronado and 
s css. 
6 THE COURT: Okay. I see. Coronado is in 
7 by virtue of Pulte, but not in directly by virtue 
8 of the plaintiffs? 
9 MR. WISE: That is correct. 

10 THE COURT: That's fine. I will take a 
11 look at that 
12 M~ WISE: Judge, may I at least summarize 
13 how that relates the ruling that -- do you want us 

14 to submit this? Even reflects the ones that are 
1 s under advisement. 
16 THE COURT: That would be great. That 
17 would be terrific. You want to circulate it? 
18 MR. WISE: That would be great, except 
19 Mr. Coleman will be here all day. 
20 Your Honor, one thing that the order does 
21 not reflect: I have agreed with Coronado's counsel 
22 to submit a separate order as it pertains to 

Page 156 
1 Peckinpaugh as to Coronado only. 
2 THE COURT: Is that agreeable, rvt.r. Sparks? 
3 MR. SPARKS: Yes, sir. 
4 THE COURT: How did you get an order so 
s quickly? 
6 MR. WISE: I had to mark it up. I made 
7 some changes. 
8 THE COURT: Okay. When that order is 
9 received, I will enter it and I will decide these 

10 remaining issues this afternoon. I will probably 
11 give -- I will have Ms. Mulligan call you all 
12 directly and let you know my decision. I will 
1.3 prepare my own order, okay. 
14 MR. WISE: Thank you, Your Honor. 
15 THE COURT: Thank all you counsel for a 
16 very well-briefed memoranda on these complicated 
17 issues, and for very good argument made by 
18 everyone. Thank you. 
19 (Whereupon, the proceedings at 1: 12 p.m. 
20 were concluded.) 
21 

22 
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T0:202 842 8465 PAGE:02 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

PAUL ANDERSON, ET AL 
DEAN BERGER, ET AL. 
DOUGLAS S. B.URDlN, ET AL. 
PAOLO COLUMBl, ET AL. 
HENR'Y FRANCIS EDEN, ET AL. 
DAVlD GANG, 
JACK M. HA WXHURST, ET AL 
EDWARD P. JARMAS, ET AL. 
MICHAEL R. LINCOLN, ET AL. 
MICHAEL MALCHOW: ET AL 
TIM L. PECKJNPA\JGH, ET AL. 
MICHAEL J. REBlBO, ET AL. 
H. KENT RODGERS, ET AL. 
M1CHAEl.. .l. ROWEN, ET. AL 
JAMES R. WEA VER, ET AL. 

Plaintiffs 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

) 
) 
) 
) 
) 
) 
) 
) 
) 

PULTE HOME CORPORATION, ET AL. ) 
Defendants 

P AREX, INC., ET AL. 
Cross-Defendants 

) 
) 
) 
) 
) 
) 
) 

CORONADO CORPORATION, ET AL. ) 
Third Party Defendants ) 

ORDER 

At Lsw Nos. 183665, 183428, 
184141, 184142, 18392L 186501, 
185075, 185073, 184015, 184008, 
184719~ 183920, 185074, 184424~ 
184107 

This maner came to be heard on the 28'h day of September~ 2000 on demurrers and pleas in 
bar. Upon the matters presented to the Court at the hearing, it is hereby 

ADJUDGED, ORDERED, and DECREED as follows: 

1. Parex's demurrer as to the Virginia Consumer Protection Act claims is SUSTAINED based upon the 
rulings in Bay Point Condominium Association, lnc. v. RML Corn .. el al., Law No. L99-4 75 (Norfoll< 
Cir. Ct. July 18, 2000) and MacConkey v. FJ. Matter Design. Inc. et al., CL 98-2582 (Virginia Beach 
Cir. Ct. Feb. &~ 2000). 

2. Parex's demurrer as to c.he Va. CQdeAnn. § 18.2-216 claims is OVERRULED based upon the ruling 
in Ba Point Condominium Association nc. v. RML Co . et al.. Law No. L99-47S (Nllrfolk Cir. Ct. 



... 
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- July 18, 2000). 
PAGE:03 

3. Pulte Home Corporation's plea in bar of a two-year statute of limitations regarding the Plaintiffs' 
negligence per se counts is SUSTAINED as to the following Plaintiffs: Burdin, Colombi, Eden, Gang, 
Hawxhurst, Malchow, Rebibo, Rodgers, Rowen, and Peckinpaugh. 

4. The demurrers of Parex, American EJFS Stone & Stucco, and American Stucco & Stone are 
SUSTAINED against Pulte Home Corporation as to the implied wa1nmy claims in the Cross-Claim 
and Third Plllty Motion for Judgment based upon the ruling in Beard Plumbing and Heating. Inc. v. 
Thompson Plastics. l nc ., et al., 254 Va. 2 40, 4 91 S .E.2d 73 I (1997). 

Entered this 28th day of September:- 200(). 

R. T errcnce Ney 
Circuit Court Judge 

ENDORSEMENT OFTHJS ORDER B\• COUNSEL OF RF.CORD f'Oll THE PARTU::S IS WAIVED IN THE DISCRETION 
0 F THE COURT rt1Rsu ... NT TO RULE I: 13 0 F THE SLIPREM E COURT 0 F VIRGINIA. 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR F AJRF AX COUNTY 

PAUL ANDERSON, et al., ) 
) 

v. ) At Law No. 183665 
) 

PULTE HOME CORPORATION. et al. ) 
DEAN BERGER, et. al., ) 

) 
v. ) At Law No. 183428 

) 
PULTE HOME CORPORATION. et al. ) 
DOUGLASS. BURDIN, et. al., ) 

) 
v. ) At Law No. 184141 

) 
PULTE HOME CORPORATION= et al. ) 
PAOLO COLOMB!, et. al., ) 

) 
v. ) At Law No. 184142 

) 
PULTE HOME CORPORATION. et al. ) 
HENRY FRANCIS EDEN, et. al., ) 

) 
v. ) At Law No. 183921 

) 
PULTE HOME CORPORATION= et al. ) 
DAVID GANG, ) 

) 
V. ) At Law No. 186501 

) 
PULTE HOME CORPORATION= et al. ) 
JACK M. HA WXHURST, et al., ) 

) 
V. ) At Law No. 185075 

) 
PULTE HOME CORPORA TJON. et al. ) 
EDWARD P. JARMAS, et al., ) 

) 
:ULI..ERTON & WISE 

) At Law No. 185073 v. 
S\JrrE 204 

D21 UNIVER51TY DRIVE ) 
URFAX. VIRGINIA 22030 PULTE HOME CORPORATION. et al. 1 

) 
<703) 934-6377 

FAX <703) 934Mi379 
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=tJLLERTON & WISE 

SU1TEZ04 

021 UNIVERSrTY DRIVE 

URFAX, VIRGINIA ZZ03D 

(703) 934-6377 

FAX C7D3> 934-6379 

MICHAEL R. LINCOLN, et al., ) 
) 

v. ) At Law No. 184015 
) 

PULTE HOME CORPORATlON. et al.
1 ) 

MICHAEL MALCHOW, et al., ) 
) 

V. ) At Law No. 184008 
) 

PULTE HOME CORPORATION: et al.
1 ) 

TlMOTHY L. PECKINPAUGH, et al., ) 
) 

v. ) At Law No. 184719 
) 

PULTE HOME CORPORATION= et al.
1 ) 

MICHAEL J. REBJBO, et al., ) 
) 

V. ) At Law No. 183920 
) 

PULTE HOME CORPORATION= et al.
1 ) 

H. KENT RODGERS, et al., ) 
) 

v. ) At Law No. 185074 

PULTE HOME CORPORATION= et al.
1 

) 
) 

MICHAEL J. ROWEN, et al., ) 
) 

v. ) At Law No. 184424 
) 

PULTE HOME CORPORATION: er al.
1 ) 

JAMES R. WEA VER ) 
) 

v. ) At Law No. 184107 
) 

PULTE HOME CORPORATION: et al.
1 ) 

SEPTEMBER 28, 2000 ORDER REGARDING DEFENDANTS' DEMURRERS AND 
SPECIAL PLEAS TO PLAINTIFFS' AMENDED MOTION OF JUDGMENT 

UPON CONSIDER.\ TION of Pulte Home Corporation's ('"Pulte") Demurrer and Special 
~ 

Pleas, CSS, L.L.C. 's C'CSS") Demurrer ailRs ~13eeial Plea, Coronado Corporation's Demurrer, 

and Parex, Inc. 's ("Parex") Demurrer and Special Plea, the Opposition thereto submitted by the 
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. .. 

'\JLLERTON & WJSE 

· SU1TEZ04 

121 UNIVERSrTY DRIVE 

IRFAX. VIRGINIA 22030 

C703) 934-6377 

FAX C703) 934-6379 

Plaintiffs! Paul and Tiffini Anderson, Dean and Elaine Berger! Douglas and Dianna Burdin, 

Paolo and Mary Colombi, Henry Eden and Patricia McWethy, David Gang, Jack and Linda 

Hawxhurst, Edward and Rebecca Jarmas, Michael and Wendy Lincoln! Michael Malchow and 

Doreen Jakubcak, Tim and Pamela Peckinpaugh, Michael and Cynthia Rebibo, H. Kent and 

Christine Rodgers, Michael and Lori Rowen, and James and Susan Weaver, all of the 

memoranda and pleadings on file herein, and the arguments raised by counsel at the hearing on 

September 28, 2000, and for the reasons state~ from. the bench, it is therefore 

ADJUDGED, ORDERED, and DECREED that Pu1te's Dei:nurrer as to Count 1 for 

Negligence is denied and overruled, and it is further 

ADJUDGED, ORDERED, and DECREED that Pulte's Demurrer as to Count 2 for 
Breach of Express Warranty is denied and overruled, and it is further 

ADJUDGED, ORDERED, and DECREED that Pulte' s Demurrer as to Count 3 for 

Breach of Implied Warranties is denied and overruled for all the above referenced consolidated 

'"'-\ c.J \ ""' 
cases eJ<eer->;\Aflderson, Berger, Jannas, and Weaver, and it is further 

ADJUDGEQ, ORD"ER.ED, aRd DECREED that Pulte's Demurrer as to Count 3 for 

-B1 each of Implied Warranties in the foot cases, Ande1son, Berger, fan:Bas, aRe Weav~r, is 

.J:>l 'eFR:llcd and denied, and it is ftirtaer 

ADJUDGED, ORDERED, and DECREED that Pulte's Demurrer as to Count 4 for 

Breach of Contract is overruled and denied, and it is further 

ADJUDGED, ORDERED, and DECREED that Pulte's Demurrer as to Count 5 for 

Actual Fraud is overruled and denied, and it is further 

ADJUDGED, ORDERED, and DECREED that Pulte's Demurrer as to Count 6 for 

Page 3 
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. ... 

URPAX. VtRGINlA 22030 

(703) 934-6377 

FAX C70B) 934-6379 

Constructive Fraud is overruled and denied, and it is further 

ADJUDGED, ORDERED, and DECREED that Pulte~s Demurrer as to Count 15 for 

Violation of Consumer Protection Act is overruled and denied, and it is further 

ADJUDGED: ORDERED, and DECREED that Pulte's Demurrer as to Count 16 for 

Violation of Virginia Code § 18.2-216 is overruled and denied, and it is further 

ADJUDGED: ORDERED, and DECREED that CSS's and Coronado's Demurrer as to 

s t.(..S +c.c. '""' e d. 
Count 7 for Negligence per se is o o en tdeel B:flel aeHied, and it is further 

ADJUDGED, ORDERED, and DECREED that Parex's Demurrers to Count 15 for 

Violation of Virginia Consumer Protection Act and Count 16 for Violation of Virginia Code 
~~~~~+ 

§ 18.2-216 are everntlee a.He de~ied, and it is further · 

ADJUDGED: ORDERED, and DECREED that Parex's Demurrer as to Count 12 for 
s~c;. ~\"'e~ 

Negligence per se iS-G"@ffti]ea 5no seHi@el, and it is further 

ADJUDGED, ORDERED, and DECREED that Parex's Demurrer as to Count 13 for 
c;;v..~~\"ce~ 

Actual Fraud is o"e:Rllleel a1ut dei:iied, and it is further 

ADJUDGED, ORDERED, and DECREED that Parex's Demurrers as to Count 14 for 
\s s~~+o.\ ~"~'-'ee d i5ltO i:ie:i. bu:-\:~ Tu~v~.l to 

Constructive FraudA_Count 15 for Violation of Virginia Consumer Protecti?n Act, and Count 16 

I' t..\ \Q l!1!$L ..... ......,c.. --i=c:..ke n ~ o..Jv1 
for Violation of Virginia Code § 18.2-2 I 6;H"e eve~leel i\Rd de~i~ and it is further 

ft~\lce~ 4c 
\ \ ADJUDGED, ORDERED, and DECREED that the v eo1 ioa~Special Pleas asserted .e,-
N '11~l::; pw M. c\ "'"~ ~ s -u..~ ~ cJ u~ ""-4-. -t' b1.&.+ ~ Y..t.IMO. I 
• Defen s against the Plaintiffs~ Amended Motion for Judgment are overruled without 

prejudic~, the Court finding that the Special Pleas raise disputed factj.1R.at sba11 l3e rese]ve at, a 

trial by jUJ:!/, aH6 it is fttrther 

ADJUDGED, ORDERED, and DECREED that Plaintiffs shall h:He ttntil _____ ., 

Page 4 
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FUU..ERTON & WISE 

SUrTE Z04 

~21 UNIVERSITY DRIVE 

~ VIRGlNIA 22030 

<703) 934-6377 

FAX <703) 934-6379 

r-~ ~).J'S.Vol~~ G~~~ D<- t>tre'f..l'lf.., 1n ~£_ 
I 

~to file ~d serve~Amended Motion For Judgment em! that .Ddi::ndanc, ,ll~ll file 

HE~EO'f' w~-\'"'01.1-t J("-)v'\, c:..w_ 
the it 1 csponsi e c plc_aclings within fourteen (14) days of~n iec thereof. 
~ °"'-"'( ~:c>J'....;, ~- cl.~.Jl-T~'-

ENTERED ON THIS DAY OF SEPTEMBER, 2000. 

David Hilton Wise, Esq., VA Bar No. 30828 
Kavita S. Knowles, Esq., VA Bar No. 43532 
FULLERTON & WISE 
4021 University Drive, Suite 204 
Fairfax, Virginia 22030 

Daniel K. Bryson, Esq. 
LEWIS & ROBERTS, P.L.L.C. 
1305 Navaho Drive, Suite 400 
Raleigh, NC 27609 
(919) 981-0191 
Counsel for Plaintiffs 

SEEN AND () t3 :re ( nF"a 'T':> £ 

Jordan M. Samuel, Esq., VA Bar No.: 24185 
JORDAN M. SAMUEL, P.C. 
2009 N. 141

h Street, Suite 510 
Arlington, VA 22201 
(703) 522-1I25 

Michael J. McManus, Esq. 
Jeffrey L. Lopez, Esq. 
Brian A. Coleman, Esq. 
DRlNKER BIDDLE & REA TH, LLP 
1500 K Street~ N.W., Suite 1100 
Washington, D.C. 20005-1209 
Counsel for Defendant fulte Home Corporation 
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:ul.LERTON & WISE 

SU1TE2D4 

021 UNIVERSITY DRIVE 

\IRFAX. VIRGINIA 22030 

(703) 9341-63'7'7 

PAX <703) 934-63T9 

SEEN AND __ o~-~J:t-.'\-=A.;=.'-_;;;;d.._ ____ _ 

"St(;pher Hassell, Esq. 
Heather Dean1 Esq. 
GILBERG & KIERNAN 
1250 Eye Street, N.W., 61

h Floor 
Washington, D.C. 20005 
(202) 712-7000 
Counsel for Defendant CSS, L.L. C. and Third Party Defenr!ant Benjamin Franks 

SEEN AND A<:>S?.fi.l'? <?is~ \).~w-l ...U i ~" ~-t ~~ \ '-" ·""'- \ r &-~ S ('l~I~ o.~ to 
(\~ ~ ~b\J~~. 

Timothy R. H~ghes, sq., VA Bar No.: 33398 
RUSSELL & RUSS LL 
150 S. Washington Street, Suite 101 
Falls Church~ VA. 22046 
(703) 241-1976 
Counsel for Defendant Parex, Inc. 

SEEN AND A 4-'z Q ""' ~ 
. /? /T CJ 1-1'1 
_Q_ )_& __ .6..-.suJ ___ ,_ 1'~...-=:;;---1-__ v......_ c --- '-,.____ 

/ 

Robert R. Sparks, Jr., q. --=~ 
Herge, Sparks & ChristopnPr~.......__, 
6862 Elm Street, Suite 360 
McLean, VA 22101 
(703) 848-4 700 
Counsel/or Defendant Coronado Corporation and Third Party Defendant Bernard Franks 

SEEN ~'!=f:Jnq"HD-------

Cowles, Rinaldi~ Judkins & Korjus 
10521 Judicial Drive, Suite 204 
Fairfax, Virginia 22030-5184 
Counsel for Third Party Defendant American EJFS Stucco and Stone, Inc. 
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FULLERTON & WISE 

SU'!'EZ04 

421 UNJVERSnY DRIVE 

l\fRFAX. VIRGINIA Z2030 

(703) 934-6377 

FAX <703) 93'&Ml379 

SEEN AND 

~-.-gan-~-~..,.-q_5r.-re ______ -__ ----

HARMAN, CLAYTOR, CORRIGAN & WELLMAN, P.C. 
PO Box 70280 
Richmond, Virginia 23255 
Counsel for Third-Party Defendants American Stucco and Stone, L.L.C 

Page 7 

-273-



·' 

VIRGINIA: 

IN THE cmCUIT COURT OF THE COUNTY OF FAIRFAX 

PAUL ANDERSON, et al., ) 
) 

v. ) At Law No. 183665 
) 

PULTE HOME CORPORATION:: etal.1 ) 
DEAN BERGER, et. al., ) 

) 
v. ,) At Law No. 183428 

) 
PULTE HOME CORPORATION~ et al.z ) 
DOUGLAS S. BURDIN, et. al., ) 

) 
v. ) At Law No. 184141 

) 
PULTE HOME CORPORATION:: et al.z ) 
PAOLO COLOIVIBI, et. al., ) 

) 
v. ) At Law No. 184142 

) 
PULTE· HOME CORPORA TION2 et al. 1 ) 
HENRY FRANCIS EDEN, et. al, ) 

) 
v. ) At Law No. 183921 

) 
PULTE HOME CORPORATION2 et al. 2 ) 
DAVID GANG, ) 

) 
v. ) At Law No. 186501 

) 
PULTE HOME CORPORATION .. etal. 1 ) 
JACK M. HA WXHURST, et al., ) 

) 
v. ) At Law No. 185075 

) 
PULTE HOME CORPORATION2 et al.1 ) 

........ - ·-· - -l 

.• 
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EDWARD P. JARMAS, et aL, ) 
) 

v. ) At Law No. 185073 
). 

PULTE HOME CORPORATION2 et al. 1 
) 

MICHAEL R. LINCOLN, et al., ) 
) 

v. ) At Law No. 184015 
) 

PULTE HOl\1E CORPORA TION2 et al. 1 ) 
MICHAEL MALCHOW, et al., ) 

) 
v. ) At Law No. 184008 

) 
PULTE HOME CORPORATION2 et al. 1 

) 

TIM L. PECKINPAUGH, et al., ) 
) 

v. ) At Law No. 184719 
) 

PULTE HOME CORPORATION2 et al. 1 ) 
MICHAEL J. REBIBO, et al., ) 

) 
v. ) At Law No. 183920 

) 
PULTE HOME CORPORATION2 et al. 2 ) 
H. KENT RODGERS, et al., ) 

) 
v. ) At Law No.185074 

) 
PULTE HOME CORPORATION2 et al. 1 ) 
MICHAEL J. ROWEN, et al., ) 

) 
v. ) At Law No. 184424. 

) 
PULTE HOME CORPORATION2 et alz ) 
JA.l\'IES R. WEA VER, et al., ) 

) 
v. ) At Law No. 184107 

) 
PULTE HOME CORPORATION2 et al. 1 ) 
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DEFENDANT PULTE HOME CORPORATION'S 
CONSOLIDATED MOTION FOR RECONSIDERATION 

COMES NOW Defendant/Third-Party Plaintiff Pulte Home Corporation ("PHC"), by counsel, 

and respectfully requests reconsideration of certain aspects of this Court's rulings on PHC's demurrer 

and pleas in bar to the above-referenced Plaintiffs' Amended Motions for Judgment ("AMFJ"), and on 

the demurrers of certain th~rd-party defendants to PHC's third-party claims. 

A. Background 

On September 28, 2000, this Court heard argument on the demurrer and pleas in bar filed by 

PHC, Coronado Corporation ("Coronado''), CSS, L.L.C. ("CSS") and Parex, Inc. ("Parex") to the 

Plaintiffs' AMFJ, as well as argument on the demurrers filed by American EIFS Stone & S~cco Sup­

ply, Inc. ("American EIFS"), American Stucco & Stone, L.L.C. ("American Stucco'') and Parex to 

PHC's third-party claims. At the hearing's conclusion, the Court took certain matters under advise­

ment, and as to all other matters, (1) overruled PHC's demurrer- and pleas in bar to the Plaintiffs' 

AMFJ; (2) sustained the demurrers of the remaining defendants (Coronado, CSS and Parex) to the 

Plaintiffs' AMFJ; and (3) sustained the demurrers of American EIFS, American Stucco and Parex to 

PHC's third-party claims. See Order attached as Exhibit A. 

Later that afternoon, the Court entered a second Order addressing the matters taken under 

advisement. In this Order, the Court (1) sustained PHC's plea of a two-year statute of limitations to 

Plaintiffs' negligence per se count as to 10 of the 15 cases; (2) overruled PHC's third-party implied 

warranty claims; and (3) sustained Parex's demurrer to the Plaintiffs' VCPA count, but overruled 

Parex's demurrer as to the Plaintiffs' deceptive advertising count under va·. Code § .18.2-216, thereby 

bringing Parex back into the suit. See Order attached as Exhibit B. 

By this motion, PHC wishes to call the Court's attention to certain discrete issues that were not 

fully fleshed out at the hearing, and therefore perhaps not considered. Accordingly, PHC respectfully 

requests that this Court reconsider its rulings to the extent identified below. 

B. PHC's DemUITers and Pleas to the Plaintiffs' AMFJ 

1. PHC's Demurrer to Plaintiffs' Implied Warranty Claims Should Be Sustained. 

The Court may recall that PHC's Purchase Agreements - which were made part of the plead­

ings for consideration on demurrer by Orders dated February 25, 2000 and July 28, 2000 - are of two 

slightly different styles. All contain disclaimers of the implied warranties otherwise applicable to 

builders under Va. Code § 55-70.1, but 4 contain the larger typeface arguably required by § 55-
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70.l{C), and 11 do not. Compare Exhibit C (implied warranty disclaimer in Anderson, Berger, Jannas 

and Weaver contracts) with Exhibit D (implied warranty disclaimer in other 11 contracts). 

PHC's presentation at the hearing focused on the 11 with smaller typeface, which, PHC fears, 

may have diverted attention from the other 4, for which PHC submits that there can be no question 

regarding the sufficiency of the disclaimers under § 55-70.1 (C). Judge Williams specifically sustained 

PHC's demurrer to these counts, see Exhibit E (5/25/00 Transcript at 119),1 a fact which Plaintiffs' 

counsel apparently recognized by their inclusion of language sustaining PHC's demurrer as to these 

four cases in their draft Order. See Exhibit A, at 3. 

With respect to µie other 11 cases involving the smaller typeface, ~ Exhibit D, PHC urges 

that the larger typeface described by § 55-70.1, if required at all, is applicable only where. a home is 

sold "as is." This is not the case here, as the Purchase Agreement clearly states that an express written 

warranty would provided with the purchase of each home. This is consistent with this Court's prior 

rulings, inasmuch as this Court su,stained the demurrers of Toll Brothers to the implied warranty counts 

in 21 similar EIFS cases where the disclaimer typeface was no larger or more extensive than that of the 

11 disclaimers in these cases, but wh7re the homes were sold with a written warranty, not "as is.'~~See .. ~ 

.ExhibifF (4/5/000rdetofNey, J., sustaining_ demurrer to implied warranty count); compare Exhibit G 

{Toll Brothers sales contract, at, 10) with Exhibit D (PHC sales contract). 

2. PHC's Plea in Bar Based on the Contractual One-Year Statute of Limitations 
Should be Sustained. 

The Purchase Agreements applicable in the Anderson, Berger, Jarmas and Weaver cases con­

tain a shortened one-year statute of limitations. See Exhibit C.2 The Court never specifically opined 

on the enforceability of this contractual provision at the September 28, 2000 hearing, but PHC submits 

that it is plainly authorized under Virginia law. See,~ Board of Supervisors v.-Samson, 235 Va. 

516, 520 (1988); Southwood Builders. Inc. v. Peerless Ins., 235 Va. 164, 171 (1988); accord Blastos. et 

al. v. Pulte Home Coro .. Law No. 141976 (Letter Opinion of Wooldridge, J., dated 12/12/95, attached 

as Exhibit H) .. 

1 After sustaining the demurrer, counsel for Plaintiffs requested leave to amend. Counsel for PHC stated: "I would object. 
How do you amend a statutory disclaimer?" Judge Williams responded "I don't know," but granted Plaintiffs' request 
nonetheless. In fact, the implied warranty count in Plaintiffs' AMFJ is completely unchanged from the original lvlFJ. 

:z Specifically, the Purchase Agreement provides: "NO MEDIATION, ARBITRATION OR ACTION, REGARDLESS OF 
FORM, ARISING OUT OF THIS TRANSACTION AND/OR ANY OBLIGATIONS BETWEEN THE PARTIES, MAY 
BE BROUGHT BY YOU MORE THAN ONE (I) YEAR AFTER THE CAUSE OF ACTION HAS ACCRUED." 
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Plaintiffs' counsel has suggested that the doctrine of equitable estoppel operates to preclude 

enforcement of this contractual limitation absent a jury trial. However, though Plaintiffs have alleged 

fraud in the inducement, their AMFJs seek only legal relief rather than equitable relief (i.e., rescission 

of the contract), the settled effect of which is to affirm the contract. See Wilson v. Hundley, 96 Va. 96, 

101 (1898); Blastos, supra. In any event, Plaintiffs' reliance on PHC's alleged silence is insufficient 

under Virginia law to support an equitable estoppel or other defense to toll and otherwise expired limi­

tation period, because "[m]ere silence or concealment ... may not, without affinnative misrepresen­

tation, toll the running of the statute" Culpeper Nat'l Bank, Inc. v. Tidewater Improvement Company. 

Inc., 119 Va. 73, 83-84 (1916); see Boykins Narrow Fabrics Com. v. Weldon Roofing and Sheet 

Metal. Inc., 221 Va. 81 (1980) (same). Accordingly, the contract must be enforced, and application of 

a one-year rather than two-year statute of limi~ations operates to bar eac~ cou1_1t for which this Court 
- . . . ·····... ' 

applied a "date of injury" rule (rather than "discovery" rule) in these four cases - i.e., the negligence 

per se, breach of contract, and breach of express and implied warranty counts. 

3. Miscellaneous Other Pleas in Bar 

PHC submits that miscellaneous other pleas of statutes of limitation should have been sus­

tained, but-perhaps due to inadvertence - were not. These are set.forth below. 

a. After taking the issue under advisement, this Court sustained PHC's plea of the applic-

able two-year statute of limitations to the negligence per se counts of 10 of the 15 sets of Plaintiffs, 

leaving only Lincoln, Anderson, Berger, Jarmas and Weaver. Lincoln should have been among them. 

The county issued its Residential Use Permit on October 17, 1997, ~Exhibit I, which is more than 

two years before the ~incolns initially filed suit October 24, 1997. 

b. Applying the three-year aggregate limitations period (one year to give notice, two years 

to file), the implied warranty claims of Plaintiffs Gang, Hawxhurst, Malchow, Rodgers and 

Peckinpaugh are time-barred because they were filed more than three years after the date of transfer. 

See Exhibit J; see also Va. Code Ann. § 55-70.l(E); Davis v. Tazewell Place Assoc., 254 Va. 257 

(1997). 

c. Even when a discovery rule is applied, Plaintiff Gang's actual fraud, constructive fraud, 

VCPA and deceptive advertising(§ 18.2-216) counts are barred by the applicable two-year limitation 

period. This is because Gang, in his amended Motion for Judgment, specifically acknowledged that on 

April 1 and 7, 1997, more than two years prior to the commencement of his suit, a home inspection 

was performed on his home which "indicated that the synthetic stucco was installed improperly, and 

that excess moisture was still entering the house," and that ''[a]s a result of this inspection and addi-
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tional reports in the media, Plaintiff became concerned that his house was, and is, experiencing severe 

moisture intrusion problems." Gang AMFJ 117; ~also Gang MFJ 116. At the September 28 hear­

ing, the Court initially ovenuled this plea based on Plaintiffs counsel's representation that the April 

1997 date was a typographical error, but Plaintiffs counsel later withdrew this representation. Thus, 

based on Gang's clear admission of knowledge, these four counts should be dismissed as time-barred. 

C. Demurrers of Parex. American EIFS and American Stucco to PH C's Third-Party Claims 

1. Parex's D~murrer to PHC's Contribution Claim Should be Overruled. 

PHC conceded at the September 28 hearing that its contribution claims would not lie unless the 

Plaintiffs had a cause of action (though not necessarily a right of action) against the third-party defen.­

dants. See Gemco-Ware. Inc. v. Rongene Mold and Plastics Coro., 234 Va. 54, 58 (1987). When the 

Court sustained Parex's demurrers to the Plaintiffs' AMFJ, .this appeared to resolve this question in 

Parex's favor, and the Court so ruled. Later that day, however, the Court overruled Parex's demurrer 

to the Plaintiffs' deceptive advertising ·count. The necessary effect of this ruling was to revive PHC's 

contribution claim against Parex, as it now appears that the Plaintiffs do have a cause of action against 

Parex. Id.; see Va. Code Ann.§ 8.01-34. Thus Parex's demurrer to this count must be overruled. 

2. The Demurrer of Parex, American EIFS and American Stucco to PHC's Third-Party 
Express and Implied Warranty Claims Should Be Overruled. 

Parex, American EIFS and American Stucco demurred to PHC's express and implied warranty 

claims under U.C.C. §§ 8.2-313, 8.2-314 and 8.2-315 based on an alleged lack of privity. PHC main­

tains that the anti-privity statute of § 8.2-318 specifically abolishes lack of privity as a defense in 

claims "for breach of warranty, express or implied," and that PHC's direct damages are recoverable 

under Beard Plumbing and Heating. Inc. v. Thompson Plastics, Inc., 254 Va. 240 (1997), even if its 

consequential damages are not. In talcing the issue under advisement following the hearing, the Court 

stated that "the underlying issue to be determined there is whether the damages claimed by Pulte 

against these defendants are direct or consequential damages." The Order issued later that day sus­

tained the third-party defendants' demurrer on this issue "based on the ruling in Beard Plumbing[.]" 

The nature of PHC's damages was not addressed in the parties' initial briefs. PHC submits, 

however, that a review of the applicable authorities compels the conclusion that part or all of the dam­

ages sought by PHC are fairly characterized as direct damages. As pied, PHC' s cross and third-party 

warranty claims seek recovery of "direct damages under Section 8.2-714(2) of the Virginia Code, 

together with consequential damages to the extent available by law .... " See Cross-Claim at 12; 

Third-Party MFJ at 14. This statute states in pertinent part as follows: 
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(2) The measure of damages for breach of warranty is the difference at the time and place 
of acceptance be~een the value of the goods accepted and the value they would have 
had if they had been as warranted, unless special circumstances show proximate damages 
of a different amount. 

(3) In a proper case, any incidental and consequential damages under the next section 
(§ 8.2-715] may also be recovered. 

Va. Code Ann.§ 8.2-714. As PHC's pleadings illustrate, one item of damage sought by PHC is seek­

ing in the lost value of the stucco goods received from American EIFS, American Stticco and Parex 

under § 8.2-714(2). Such damages are clearly not consequential, as § 8.2-714 places consequential 

damages in an entirely different subsection. See§ 8.2-714(3). 

Beard Plumbing is also instructive. In concluding that consequential damages are not recov­

erable absent privity because§ 8.2-715(2)(a) limits recovery of such damages to "the time of contract­

ing," the Supreme Court was careful to distinguish between the different types of damages: 

Consequential damages are not defined in the UCC, but "are used in the sense given 
them by the leading cases· on the subject." § 8.1-106 cmt. 3. Whether damages are 
direct or consequential is a matter of law to be determined by the court. R.K. Chevrolet. 
Inc. v. Hayden, 253 Va. 50, 56, 480 S.E.2d 477, 481 (1997). 

Beard Plumbing, 254 Va. at 544 n.5. As R.K. Chevrolet then demonstrates, most damages will be 

classified as direct damages unless "special circumstances" are present. 253 Va. at 56. And so here, 

PHC's warranty claims seek damages that flow naturally from the third-party defendants' failure to 

supply PHC with a good that is of the quality w~ted. Thus, if Plaintiffs are entitled to an exterior 

recladding based on the defective quality of the EIF'S, then PHC's third-party warranty claims should 

cover the cost of replacement See Va. Code§ 8.2-714(2); § 8.2-715(1). 

To be sure, PHC may not be able to recover such consequential damages as loss of income, 

harm to reputation, or secondary damage caused by the EIFS. See § 8.2-715(2)(b);"R.K. Chevrolet, 

253 Va .. at 56. However, because PHC's express and implied warranty counts seek non-consequential 

damages that are recoverable in the absence of privity, this demurrers should be overruled. 
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1chael J. McManus (# 15 521) 
Jeffrey J. Lopez 
Brian A. Coleman (#413 52) 
DRmKER BIDDLE & REATH LLP 
1500 K Street, N.W., Suite 1100 
Washington, D.C. 20005-1209 

Jordan M. Samuel (#24185) 
JORDAN M. SAMUEL, P.C. 
2009 North 14th Street, Suite 510 
Arlington, VA 22201 

Dated: October 18, 2000 

Respectfully submitted, 

PULTE HOME CORPORATION 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 18th day of October, 2000, a copy of Defendant Pulte Home Cor­

poration's Consolidated Motion for Reconsideration was served, via first-class mail, on: 

David H. Wise, Esq. 
Kavita S. Knowles, Esq. 
FULLERTON & WISE 
4021 University Drive, Suite 204 
Fairfax, VA 22030 . 
Counsel for Plaintiffs 

Daniel K. Bryson, Esq. 
LEWIS & ROBERTS, P.L.L.C. 
1305 Navaho Drive, Suite 400 
Raleigh, NC 27609 
Counsel for Plaintiffs 

Timothy R Hughes, Esq. 
RUSSELL & RUSSELL 
150 South Washington Street 
Suite 101 
Falls Church, VA 22046 
Counsel for Parex, Inc. 

David P. Corrigan, Esq. 
Hannan, Claytor, Corrigan & Wellman, P.C. 
P.O. Box 70280 
Richmond, VA 23255 
Counsel for Amen·can 
Stucco & Stone, L.L. C. 

Christopher E. Hassell, Esq. 
James A. Allen, Esq. 
GILBERG & KIERNAN 
1250 Eye Street, N.W., 6th Floor 
Washington, D.C. 20005 
Counsel for CSS, L.L. C. 
and Benjamin Franks 

Ralph D. Rinaldi, Esq. 
COWLES, RINALDI, JUDKINS & 
KORJUS, LTD. 

Suite 204, Courthouse Square 
Fairfax, VA 22030 
Counsel for American EIFS Stone & 
Stucco Supply, Inc. 

Robert R. Sparks, Jr., Esq. 
HERGE, SP ARKS & CHRISTOPHER, 

LLP 
6862 Elm Street, Suite 360 
McLean, VA 22101 
Counsel for Coronado Corp. and 
Bernard Franks 

Brian A. Coleman 

- - - ·-· ...... ~ 
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VIRGINIA: 

IN THE CIRCUIT COURT FOR FAIRFAX COUNTY 

PAUL ANDERSON, et al., ) 
) 

v. ) At Law No. 183665 
) 

PULTE HOME CORPORA TION2 et al. ) 

DEAN BERGER, et. ai., ) 
) 

v. ) At.Law No.183428 
) 

PULTE HOME CORPORATION 2 et al. ) 
DOUGLASS. :SURDIN, et.' al., ) 

) 
v. ) At Law No. 184141 

) 
PULTE HOME CORPORA TION2 et al. ) 

PAOLO COLOMBI, et. al., ) 
) 

v. ) At Law No. 184142 
) 

PULTE HOME CORPORATION2 et al. ) 

HENRY FRANCIS EDEN, et. al., ) 
) 

v. ) At Law No.183921 
) 

PULTE HOME CORPORA TION2 et al. ) 

DAVID GANG, ) 
) 

v. ) At Law No. 186501 
) 

PULTE HOME CORPORATION2 et al. ) 
JACK M. HA WXHURST, et al., ) 

) 

v. ) At Law No. 185075 
) 

PULTE HOME CORPORA TION 2 et al. ) 

EDWARD P. JARMAS, et al.. ) 
) 

ULLERTCN & WISE v. ) At Law No. 185073 
SunE204 ) 

>21 UNIVERSl1"'t CRJYE 

JRFA>C. VIRGINIA 22030 PULTE HOME CORPORA TION2 et al.1 ) 
C7D3l8~37T 
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UJ::R'TCN & WISE 

C703> 934-UTT 

MICHAEL R. LINCOLN, et al., ) 
) 

v. ) At Law No. 184015 
). 

PULTE HOME CORPORATION= et al. 1 ) 
MICHAEL MALCHOW, et al., ) 

) 
v. ) At Law No. 184008 

) 
PULTE HOME CORPORATION2 et al. 1 ) 
TIMOTHY"L. PECKINPAUGH, et al., ) . 

) 
v. ) At Law No. 184719 

) 
PULTE HOME CORPORATION~ et al. 1 

} 
MICHAEL J. REBIBO, et al., ) 

) 
v. ) At Law No.183920 

) 
PULTE HOME CORPORATION. et al. 1 ) 
H. KENT RODGERS, et al., ) 

) 
v. ) At Law No. 185074 

) 
PULTE HOME CORPORATION2 et al. 1 l 
MICHAEL J. ROWEN, et al., ) 

) 
v. .) At Law No. 184424 

) 
PULTE HOME CORPORA TION2 et al. 1 ) 
JAMES R. WEA VER ) 

) 
v. ) At Law No. 184107 

) 
PULTE HOME CORPORATIONs et al. 1 

} 

SEPTEMBER 28, 2000 ORDER REGARDING DEFENDANTS' DEMURRERS AND 
SPECIAL PLEAS TO PLAINTIFFS' AMENDED MOTION OF JUDGMENT 

UPON CONSIDERATION of Pulte Home Corporation's ("Pulte") Demurrer and Special 

¥P 
Pleas, CSS, L.L.C. 's ("CSS") Demurrer afle S13eeial Plea, Coronado Corporation's Demurrer, 

and Parex, Inc. 's ("Parex") Demurrer and Special Plea, the Opposition thereto submitted by the 
. . 

Page 2 
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. .. 

..IU.ERTON & WJSE 

SUITEZ04 

~VIRGINIA 22030 

(703) 93+8377 

Plaintiffs, Paul and Tiffini Anderson, Dean and Elaine Berger, Douglas and Dianna Burdin, 

Paolo and Mary Colombi, Henry Eden and Patricia McWethy, David Gang, Jack and Linda 

Ha'NXhurst, Edward and Rebecca J annas, Michael and Wendy Lincoln, Michael Malchow and 

Doreen Jakubcak, Tim and Pamela Peckinpaugh, Michael and Cynthia Rebibo, H. Kent and 

Christine Rodgers, Michael and Lori Rowen, and James and Susan Weaver, all of the 

memoranda and pleadings on file herein, and the arguments raised by counsel at the hearing on 

September 28, 2000, and for the reasons stated from the bench, it is therefore 

ADJUDGED, ORDERED, and DECREED that Pulte's Demurrer as to Count 1 for 

Negligence is denied arid overruled, and it is further 

ADJUDGED, ORDERED, and DECREED that Pulte's Demurrer as to Count 2 for 

Breach of Express Warranty is denied and overruled, and it' is further 

ADJUDGED, ORDERED, and DECREED that Pulte's Demurrer as to Count 3 for 

Breach of Implied Warranties is denied and ovenuled for all the above referenced consolidated 

iN:-\ tJ ~ ~ . . 
cases euee11\A1iderson, Berger, Jarmas, and Weaver, and 1t 1s further 

ADJUDGeQ, OR.DE~D, ai:ia DECREED that Pulte's J?~mnrrer as to.Count 3 for 

-Bzcach Of Implied W attamies in Lite fow cases, Ande1sun, Berger, JaaHas, asa '~'ea"er,--ts 
.... o,,reffttlcd and denied, mid it is R:irther 

ADJUDGED, ORDERED, and DECREED that Pulte's Demurrer as to Count 4 for 

Breach of Contract is overruled and denied, and it is further 

ADJUDGED, ORDERED, and DECREED that Pulte's Demurrer as to Count 5 for 

Actual Fraud is overruled and denied, and it is further 

ADJUDGED, ORDERED, and DECREED that Pulte's Demurrer as to Count 6 for 

Page 3 
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Constructive Fraud is overruled and denied, and it is further 

ADJUDGED, ORDERED, and DECREED that Pulte's Demurrer as to Count 15 for 

Violation of Consumer Protection Act is overruled and denied, and it is further 

ADJUDGED, ORDERED, and DECREED that Pulte's Demurrer as to Count 16 for 

Violation of Virginia Code§ 18.2-216 is overruled and denied, and it is further 

ADJUDGED, ORDERED, and DECREED that CSS's and Coronado's Demurrer as to 

. s l..(.S+4 '"" e J. 
Count 7 for Negligence per se is e verftilecl aaa aeaied, and it is further 

ADJUDGED, ORDERED, and DECREED that Parex's Demurrers to Count 15 for 

Violation of Virginia Consumer Protection Act and Count 16 for Violation of Virginia Code 
~~d~~+ 

§I 8 .2-216 are evemdee aaa deRied, and it is further · 

ADJUDGED, ORDERED, and DECREED that Parex's Demurrer as to Count 12 for 
-s '-"c;. -Ti::c. \ '1'\ e ~ 

Negligence per se is-e':'@FA.ilea mld aeHieEI, and it is further 

ADJUDGED, ORDERED, and DECREED that Parex's Demurrer as to Count 13 for 
$(-\.~~\"c;?~ . 

Actual Fraud is o"ei:t=Yleel ane eGaied, and it is. further 

ADJUDGED, ORDERED, and DECREED that Parex's Demurrers~ to Count 14 for 
\ '> s ~s~h:a. \ V'\ e~ ~et: d ae:o i:z; h~ ~ Tu \\\U.V'llAJ to I 

Constructive Fraud1 Count 15 for Violation of Virginia Consumer Protection Act, and Count 16 

'' t~\42 Aad:uidS c:....-'-b:..lcen ~ c;.J.., 11 
for Violation of Virginia Code §I 8.2-216~e evei:rwlea and ae;ii~ and it is further : 

ft .. \.bl~ -\c ~ 
\.\ ADJUDGED, ORDERED, and DECREED that tfic verioo~Special Pleas asserted~ · 
N'tJll;;:. P'-" .Ae. c\~~ ~s-\z..~ ~ Gc!u~ ""4-..."-f, bi..+ c.....U r-t.w10.11 

·-Oefen s against the Plaintiffs' Amended Motion for Judgment are overruled without 

prejudic~, the Court finding that the Special Pleas raise disputed facti-~t sball ee Feselve ~a 

irial hy jut;\ MS~ is f'ttl"tfler 

ADJUDGED, ORDERED, and DECREED that ~aintiffs shail ha"e ttntil -----

Page4 
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. ,,. .. 

FUU.ER'TCN & WISE 

SUITE204 

~t UNIVERSITV DRIVE 

FAIRFAX. VlRGIMA 22030 

(703) 9.Mo437T 

~ ,..._)J->v.l~ ~ G~~~ D-'-- Otre~1~ 1-o ~E_.. 

...:2@09 to file and serve~ended Motion For Judgment Mid !hat Defendant:. shall file 
. HE~E'Df ' ~ .. H-\-"'0..,~ !( iy J. t £."L 

-theh 1 cspon:si o c pleadings within fourteen ( 14) days o f~1 "ice thereof. · 
+a °""-'( ~~ ~) ~ a..~"'~'- . 

ENTERED ON THIS DAY OF SEPTEMBER, 2000. 

David Hilton Wise, Esq., VA Bar No. 30828 
Kavita S. Knowles, Esq., VA Bar N_o. 43532 
FULLERTON & WISE 
4021 University Drive, Suite 204 
Fairfax, Virginia 22030 

Daniel K. Bryson, Esq. 
LEWIS & ROBERTS, P.L.L.C. 
1305 Navaho Drive, Suite 400 
Raleigh, NC 27609 
(919) 981-0191 
Counsel for Plaintifft 

SEEN AND 0/Jjec I~) 7? £ 

Jordan M. Samuel, Esq., VA Bar No.: 24185 
JORD.AN M. SAMUEL, P.C. 
2009 N. 14th Street, Suite 510 
Arlington, VA 2220 I 
(703) 522-1125 

Michael J. McManus, Esq. 
Jeffrey L. Lopez, Esq. 
Brian A. Coleman, Esq. 
DRlNKER BIDDLE & REATH, LLP 
1500 K Street, N.W., Suite 1100 
Washington, D.C. 20005-1209 
Counsel for Defendant Pulte Home Corporation 

Page S 
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ULU::RTON & WISE 

5urTEZCM 

Z1 UHNERSTI'Y CRIVE 

RMX. VDUirNA 22030 

(703) 93"4-e377 

,, 

SEEN AND ~o-:...,+"r...=;::.c..'-::...;<l;:;.._ ____ _ 

'stopher Hassell, Esq. 
Heather Dean, Esq. 
GILBERG & KIERNAN 
1250 Eye Street, N.W., 61

h Floor 
Washington, D.C. 20005 
(202) 712· 7000 . 
Counsel for Defendant CSS, L.L. C. and Third Party Defendant Benjamin Franks 

SEEN AND At;,gg,U? C?t<.> ~ \)~w-1..tt'i ~"=->{~~ t '--··~ n&~'S (Q.t/!r"~ a..~ to 
(\~ ~ ~)>\J~~. 

Timothy R. Hughes, sq., VA Bar No.: 33398 
RUSSELL & RUSS LL . 
150 S. Washington Street, Suite 101 
Falls Church, VA. 22046 
(703) 241-1976 
Counsel for Defendant Parex, Inc. 

SEEN AND A~o P ~ 

a6L3-n ~-SL 
------~--~--~-=ooo...c;...--+~---

Rob.ert R. Sparks, Jr., q. 
Herge, Sparks·& CluistopRJll"I'-~......, 
6862 Elm Street, Suite 36.0 
McLean, VA 22101 
(703) 848-4700 

" . --

Counsel for Defendant Coronado Corporation and Third Party Defendant Bernard Franks 

SEEN «-1t1NiD+-+--------

Cowles, Rinaldi, Judkins & Korjus 
10521 Judicial Drive, Suite 204 
Fairfax, Virginia 22030-5184 
Counsel for Third Party Defendant American EJFS Stucco and Stone I Inc. 

Page 6 
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'UU.ERTON & WISE 

SUl1E204 

>21 UNIVERSn"V DRIVE 

lRFAX. ~GIMA 22030 

CT03> 93"MS37T 

FAX (703) 934-CBTV 
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SE?-28-00 15:43 FROM:CIRCUIT r~TCHAMEER 7033854432 .Tn: 2'02 842 8465 

VIRGINIA: 

IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

PAUL ANDERSON, ET AL. 
DEAN BERGER, ET AL. 
DOUGLASS. BURDIN, ET AL. 
PAOLO COLlJMBl, ET AL 
HENRY FRANCIS EDEN, ET AL. 
DAVID GANG, 
JACK M. HA WXHURST, ET AL. 
EDWARD P. JARMAS, ET AL. 
MICHAEL R. LINCOLN, ET AL 
MICHAEL MALCHOW:- ET AL. 
TIM L. PECKINPAUGH, ET AL. 
MICHAEL l. REBlBO, ET AL. 
H. KENT RODGERS, ET AL. 
MICHAEL J. ROWEN, ET. AL 
JAMES R. WEA VER, ET AL · 

Plaintiffs 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

PULTE HOME CORPORJ\ TYON, ET AL. ) 
Defendants ) 

PAREX, INC., ET Al. 
Cross-Defendants 

CORONADO CORPORATION, ET AL. 
Third Party Defendants 

) 
) 
) 
) 
) 
) 
) 
) 

ORDER 

At Law Nos. 183665, 183428, 
] 84141, 184142; 183921, 18650), 
185075, 185073, 184015,184008, 
184719, 183920, 185074, 18:4424, 
184107 

This matter came to. be heard on the 28th day of September, 2000 on demurrers and pleas in 
bar. Upon the maners presented to the Court at the hearing, it is hereby 

ADJUDGED, ORDERED, and DECREED as follows: 

1. Parex's demurrer as to the Virginia Consumer Protection Act claims is SUSTAINED based upon the 
rulings in Bay Point Condominium Association. Inc. v. RML Corn .. et al., Law No. L99-4 75 (Norfolk 
Cir. Ct. July 18, 2000) and MacConkey v. F.J. Matter Design. lnc. et al., CL 98-2582 (Virginia Beach 
Cir. Ct. Feb. 8, 2000). 

2. Parex's demurrer as to the Va. Code Ann. § 18.2-216 claims is OVER.RULED based upon the ruling 
in Bay point Condominium Association. Inc. v. RML Corp .. et al., Law No. L99-475 (Norfolk Cir. Ct. 
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... July 18, 2000). 

3. Pulte Home Corporation's plea in bar of a two-year slatute oflimitations regarding the Plaintiffs' 
negligence per se counts is SUSTAINED as to the following Plaintiffs: Burdin, Colombi, Eden, Gang, 
Hawxhurst, Malchow, Rebibo, Rodgers, Rowen, and Peckinpaugh. 

4. The demurrers of Parex, Am~rican EIFS Stone & Stucco~ and American Stucco & Stone are 
SUSTAINED against Pulte Home Corporation as to the itnpHed wa1Tanry claims in the Cross-Claim 
and Third Party Motjon for Judgment based upon the ruling in Beard Plumbing and Heating. Inc. v. 
Thompson Plastics, Inc., er al.,_ 254 Va. 240, 49 J S.E.2d 731 ( J 997). 

Entered this 28th day of September, 2000. 

R. Terrence Ney · 
Circuit Court Judge 

ENDORSEMENT OF nns ORDER "BY COUNSEL OF RECORD FOR THE PARTIES IS WAJVtD IN TH£ DISCRETION 
OF THE COURT PURSUANT TO RULE J :13 Of' TH.E SUPR£ME COURT OF Vl.RGJNIA. 
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as the closing agent for this Agreement. Closing will take place even if some work needs to be completed so long as a certificate of 
o,:cupancy (or equivalent), either temporary or final, has been issued. 

We will repair or complete after Closing any "punchlist" items agreed to by us in writing, if any, following reasonable oral or written 
notice to you. The existence of such punchlist items shall not entitle you to cancel this Agreement, withhold funds at Closing or delay 
Closing. We will retain exclusive possession of the Home until we have received all monies due from you. Not withstanding 
anything in this Agreement to the contrary, and assuming no defaults by you, we acknowledge an absolute obligation to deliver the 
Home no later than 24 months from the date you sign this Agreement and if we fail to do SO, except for reasons outside of Our control 
or as a result of the action or inaction of a third party whose actions are necessary to the perfonnance of Our obligations, you may 
ivail yourself of all available remedies. · 

:LOSING COSTS: If you obtain your mortgage loan through Pulte Mortgage Corporation or its assigns and allow Closing to take 
1lace at PHM Title Agency L.L.C., we agree to pay an amount equal to, but no greater than, S £?,., towards the lender's and 
tie company's allowable closing costs and/or discount points. These allowable closing costs expressly exclude owner's title 
1surance, credit report, appraisal, your first year hazard and/or mortgage insurance premiums, as well as any escrows and per diem 
1terest charges. We are not obligated for any further adjustments if your allowable closing costs do not equal the above-referenced 
nount You will pay all other costs in coMection with the mortgage loan and Closing. 

lORATIONS: We will prorate all real estate taxes, assessments and other charges against the Home as of the date of Closing. 
:'cer Closing, you will be responsible for all such charges. 

ME: Time is of the essence for your perfonnance, including your attendance at Closing on the Closing Date, payment of the 
rchase Price and closing costs, and other dates in this Agreement. In the event you fail to attend Closing on the Closing Date or 
form any other obligation under this Agreement on the date required, you will be in default of this Agreement. 

THE LIMITED WARRANTY YOU RECEIVE WITH YOUR HOME 

.. RRANTIES: We warrant the Home against defects in workmanship and materials in accordance with, and limited by. our 
ted warranty, the ·Pulte Protection Plan, issued by a third party warranty company (the "Limited Warranty"), a copy of which we 
! provided to you. As to items which are within the Home but which we ijid not manufacture, such as any air conditioner, water 
er, range, dishwasher and other appliances, equipment or "consumer products," we provide no warranty on such items, but will 
ifer to you the manufacturer's warranty. 

UTATIONS OF LIABILITIES AND WARRANTIES: WE LIMIT OUR OBLIGATIONS U~DER 
(S AGREEMENT TO THOSE CONTAINED IN THE LIMITED WARRANTY WHICH ARE FOR 
>AIR AND REPLACEMENT. THE Lil\1ITED WARRANTY IS THE ONLY WARRANTY 
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1 VIRGINIA: 
l 

~dE CIRCUIT COURT IN ThL COUNTY OF 
FAIRFAX 

2 

3 

4 . DEAN BERGER AND . 
ELAINE BERGER, ET AL., 

5 
Plaintiffs. 

. . 
: LAW No.· 183428 

6 -vs- . . 
7 PULTE HOME CORPORATION, ET AL., 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Defendants. 
. . 

Before: The Honorable Marcus D. Williams, 
Judge of the aforesaid court. 

Date: May 25, 2000. 

Place: Fairfax, Virginia. 

APPEARANCES: COPY 
David Hilton Wise, 

Counsel for the Plaintiffs. 

LEWIS & ROBERTS 
By: Mr. Daniel K. Bryson, 
Counsel for the Plaintiffs. 

RUSSEL & RUSSEL 
By: Timothy R. Hughes, 
Counsel for Parex, Inc. 

GILBERG & KIERNAN 
By: Christopher E. Hassell, 
Counsel for css, L.L.C. 

Jordan M. Samuel, 
Counsel for Pulte Home Corp. 

Reported by: Betsy L. Schuster, Shorthand Reporter 

ACCURATE REPORTING, INC. 
(.703) 244-4567 
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pleading. 

2 Let me take one moment. 

MR. SAMUEL: We're left with breach 

4 of implied warranty for Pulte. 

5 

6 (Pause in the proceedings.) 

7 

8 THE COURT: Back to this implied 

9 warranty. Are you saying you're not relying on 

·14 

15 

16 

17 

the PPP, right? 

MR. SAMUEL: It is solely on --

THE COURT: w~at are you relying upon 

to say that they do not -- maybe I'm not clear. 

MR. SAMUEL: In the contract itself, 

Your Honor, there's a waiver of -- the only 

implied warranties that exist under Virginia law 

are those that are set forth 55-70.1. There are 

18 no other implied warranties under Virginia law. 

19 The statute sets forth in specificity --

20 THE COURT: You're saying there is no 

21 other basis other than -- all right, I understand. 

22 MR. SAMUEL: Right, as we set forth 

23 the waiver required by subsection C with the 

24 proper font, and his argument was -- that was the 

25 "face of the contract" argument, it's not on the 

ACCURATE REPORTING, INC. 
(703) 244-4567 
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l face of the contract. That's where we were on 

2 that. 

3 THE COURT: I see. I remember now. 

4 Sometimes we get so --

5 MR. SAMUEL: Right. That's where it 

6 is only as to four, Anderson, Berger, Jarmas, and 

7 Weaver. 

8 MR. BRYSON: Your Honor, we have 

9 other arguments in our brief other than just the 

font and the face of the contract. The statute 

was very specific on the number of things you need 

to do and none of which we say that Pulte did. We 

have to set forth the disclaimers with specificity 

as to what you're disclaiming. There's some other 

15 language that's set forth in our brief in addition 

16 to the face. Those were just the two that 

17 happened to come up here in our arguments. 

18 MR. SAMU~L: If the Court.would pull 

19 the statute, you will see that we have verbatim· 

20 the implied warranties granted under 55-70.1, so 

21 you can't be any more specific than verbatim 

22 

23 

24 

25 

putting forth the implied warranties granted by 

the statute. 

that. 

It can't be any more specific than 

MR. BRYSON: They are trying to 

ACCURATE REPORTING, INC. 
(703) 244-4567 
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1 

2 

3 

4 

5 

116 

disclaim latent defects. we have a case right on 

point that says if you're going to disclaim latent 

defects, you need to say that. 

MR. SAMUEL: Not in Virginia. 

THE COURT: You give me a case on 

6 that? 

7 MR. BRYSON: There's no Virginia case 

8 on that that's instructive, so we have a case for 

9 another jurisdiction. 

) THE COURT: It says free from 

L structural defects. 

MR. SAMUEL: Yet they still ~ave the 

Pulte Protection Plan. If the Court would take a 

few seconds to pull the statute, or I can give the 

Court the statute, it is very clear wnat needs to 

be done and we have followed it to the letter on 

these four. 

MR. BRYSON: we have a copy of the 

statute, Your Honor, if Your Honor would like it. 

THE COURT: I have it. 

MR. SAMUEL: Subsection c·. 

MR. WISE: Your Honor, if I may, just 

briefly on that, reading straight from the statute 

it says that if -- we've already talked about the 

font size and the face of the contract, but it 

ACCURATE REPORTING, INC. 
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17 

says that if you want to waive, modify or exclude, 

it's only good besides being on the face of 

contract, besides being conspicuous, besides being 

two points larger than the other type of the 

contract, it's only effective if the words used to 

waive, modify, or exclude the warranty state with 

specificity the warranty or warranties that are 

being waived, modifie.d, or excluded. That'.s 

exactly our point, Your Honor. We have latent 

defects here 

THE COURT: Latent defects and 

structural defects and they excluded that. 

MR. WISE: Latent defects are, I 

think, different than just structural defects. 

THE COURT: How would it be different 

here? 

MR. WISE: Latent defects, Your 

Honor, you can't see them. 

THE COURT: But -- it's not a 

'question of seeing them, whether it's obvious or 

not, but it didn't change the nature of what your 

warranty or quality of it. 

MR. WISE: I agree, Your Honor, but 

if you look -- you're looking at Subsection B to 

.talk about what implied warranties there are, but 

-301-
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1 . then if you want ' waive implied warran s down 

2 under Subsection C of that statute, it has to be 

3 with specificity. You can't just hide behind 

4 make general -- hide the language on page s of the 

5 contract and say that lo and behold we're going to 

6 hold you responsible for all latent defects that 

7 we have effectively hidden from you. That's 

a. really what they want, Your Honor, before we have 

3 a chance to conduct any discovery. 

) MR. SAMUEL: If I could briefly, Your 

t Honor. The statute is exceedingly clear what 

2 needs to be done. We have followed it to the 

3 letter. The statute sets forth what implied 

.warranty 

THE COURT: He's claiming you haven't 

disclaimed a latent defect. 

MR. SAMUEL: There's nothing in this 

statute that grants them an implied warranty for a 

latent defect, Your Honor, and if it's not in this 

statute, if -- if it does not exist in this 

statu~e, then there is no implied warranty under 

Virginia law. The case law is clear. I, 

therefore, waived every implied warranty granted 

under the statute. 

THE COURT: All right. 

ACCURATE REPORTING, INC. 
(703) 244-4567 
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MR. ! JEL: The thing that i:.. ~Y keep 

forgetting is there is another warranty, the 

expressed warranty. We're not leaving these 

people high and dry. They have another warranty. 

THE COURT: I understand. Thank you. 

With regard to the demurrer, I'm 

going to sustain the demurrer as those four 

parties with regard to Subsection c. They must 

disclaim effectively. 

MR. WISE: I'm sorry, Your Honor. 

You're sustaining it? 

THE COURT:. Sustain the demurrer. 

MR. WISE: I would request leav~ to 

amend those four specific counts, Your Honor. 

MR. SAMUEL: I would object. How do 

you amend a statutory disclaimer? 

THE COURT: I don't know. 

MR. WISE: I'd like the opportunity, 

~Your Honor. 
'1 

i 
! THE COURT: I'll give him one leave 

I fo amend. 

MR. WISE: Thank you, Your Honor. 

I MR. HUGHES: Your Honor, if I could 
' ) 

I 

ask one question just for clarification. I know 
I 

1e've had some issues in the past getting orders 
I 

ACCURATE REPORTING, INC. 
(703) 244-4567 
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VIRGINIA: 
1N THE CIRCUIT COURT FOR FAIRFAX COUNTY 

JAMES/. MADA}' 

Plaintiff, 

v. 

TOLL BROTHERS. INC., et al. 

Defendants. 

ORDER 

) 
) 
) 
) 
) At Law No.: 184844 
) 
) 
) 
) 

This matter came to be heard before the Court on March 2, 2000 and March I 7, 2000, 

upon Defe~dants' Demurrer and First Plea in Bar, Defendants' supplemental filings, Plaintiffs 

" Responses thereto and Plaintiffs supplemental filings, and Defendants' Motion For Sanctions. 

Based on papers filed, argument of counsel heard, and the Court's ruling from the bench, it is: 

ORDERED and ADJUDGED as follows: 

1. Def end ants' Demurrer with respect to Count I, Fraud, is hereby OVERRULED; 

2. Defendants' Demurrer with respect to Count II, Negligent Misrepresentation, is 

hereby SUSTAINED; 

3. Defendants' Demurrer with respect to Count III, Constructive Fraud, is hereby 

OVERRULED; 

4. Defendants' Demurrer with respect lo Count IV, Breach of Contract, is hereby 

OVERRULED; 

5. Defendanls' Demurrer with respect to Count V, Breach of Warranty. is hereby 

OVERRULED and defendants' motion Lo Crave Oyer concerning Plaintifrs wrillcn warranty is 

GRANTED: 
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6. Defendants' Demurrer with respect to Count VI, Violation of the Virginia 

Consumer Protection Act of 1977, is hereby OVERRULED; 

7. Defendants' Demurrer with respect to Count VII, Negligence, is hereby 

SUSTAINED; 

8. Defendants' Demurrer with respect to Count VIII, Trespass, is hereby 

SUSTAINED; 

9. Defendants' Demurrer with respect to Count IX, Negligence Per Se, is hereby 

OVERRULED; 

IO. Defendants' First Plea in Bar with respect to Count II, Negligent 

Misrepresentation, is hereby deemed moot; 

11. Defendants' First Plea in Bar with r~spect to Count VI, Violatjpn of the Virginia 

Consumer Protection Act of 1977, is hereby OVERRULED;. 

12. Defendants' First Plea in Bar with respect to Count VII, Negligence, is hereby 

deemed moot; 

13. Defendants' First Plea in Bar with respect to Count IX, Negligence Per Se, is 

hereby SUSTAINED; 

14. Defendants' ~~ion For Sanctions is hereby DENIED. 

~~ ~ 
ENTERED this_ day ofM-m'dr, 2000 

~ Ali 
JUD~E R. TERRENCE N~ 
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. SEEN AND EXC.EPTIONS NOTED AS TO PARAGRAPHS 2, 7, 8, 10, 12, and 13. 

For the reasons stated in Plaintifrs memoranda (and supplements thereto) filed in opposition to 
Defendants' Memorandum of Law in Support of Demurrer and First Plea in Bar. 

By: r:i/6~ 
'William H. Bode (VSB #32923) 
Counsel for Plaintiff 
BODE & BECKMAN L.L.P 
1150 Connecticut Avenue, N.W . 

. Suite 900 
Washington, D.C. 20036 

SEEN AND EXCEPTIONS NOTED AS TO PARAGRAPHS 1, 3, 4, 5, 6, 9, 11, and 14. 

For the reasons stated in Defendants' Memorandum of Law in Support of Demurrer (and 
supplements thereto) and Fir-st Plea in Bar (and supplements thereto), and Defendants' Motion 
For Sanctions. 

·By: thkU 9J>7t;~er­
Michaet McManus (VSB #15521) 
Counsel for Defendants 
DRINK.ER BIDDLE & REATH L.L.P 
1500 K Street, N.W. 
Suite 1100 
Washington, D.C. 20005 
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f 
1 

Buyer's check en non-binding lot rcscrviUCln 2gl"CCmcil 

Buyer's chcdc at signing of thls Agreement 

".mi I I ::o, JQ9?: 

s I et!J. t7J 
I 

s I 0 '3~r2 I (/) 
• 

s 11 :12.co 

I 

2. TrIU: Fee simple tide to the Premises sND be: a:x'IYcycd by Sdtcts spcdaJ ~deed. lide WJI be gocd 
and nwk~ble md Insurable as .such ai. regubt r21eS by a l'CSpX\Sible tide canpany sub;::r:t cnly ta rcsuiaions, 
agreements. ccrxJitioM md c::ascmc::ru cl rca:rd acct rights d any utiliry ccmparues. 

3. MORI'GAGEAPPUGUlON: aJycr shall. wirbi.a 10 days drhe c:bl.c ol'Buye:'s cceo.Wao olthis Agrccncru. it 
Buyer's cxpcnsc. submit an appiadon to vie,, ••.it J]rn1fk7ty1Gk llru!.1a under 
~ hc:rCn sated ror a matpge in the~ ol S !/..~ .::;n ror a term ol not less ttun .'" 
:t:J_ yclt.$ and ac the roUowins inten::st r:zzt. ~~~.w; 1.t::.. m c. 1 ~ -.J.JJa i /,';~Ii. t' /I 

10/, HIS'f1'1JMh..,14t aab 41t= ; rl<L;;:&J '\; e?"b' +~?fiZ);&;;;( J ! If ... \.. 
~----~--------------------------------------------~----~ '·L 
Buyer agrees to pay l6_ pons. &Jyer shzD in gocxl fzlth m:.ke t1UdWJ and anplde appliatial for S\JCh "· 
mortpgc and. widUn 5 days of n:quc:si. Nmisn aD ~ired lnfanmJcn, Buyer n:pn::si:as ttw the infomw.ion 
ccnWnc:d in rhe Jean qualuadcn qucstJcr1min: 2Ue:ady pn>vidc:d to Seiler is truthful and aa:ur'21C. Buyer agrees to 
pay all required recs in c:onncaicn wirh Buyct's appliation and the dosing of the mc:rtg::age loan. J! the appfiotion 
lsncxappovcdwt!lin4Sday.so(applicUlona~ lOday.sdanysubsequcnlapplic::Woa,SdJermay:(l)cctend 
the t!tne period ta obtaining a moctgagc ~ (2) sutmit another appUcm:in en su~y the same 
terms ta a lcndcrc:hoscn by Seller:ainoaddltiard casto Buyer, or (3) dcdan: this Agre.erncon cull and void in which 
ew:m all sums paid cn aCCDUCl cl the pun:tme price md mns shaD be: n::rumcd ta Buyer' Whouc intc:n:st, and 
neilhc:r party Stall hav.: any fwmer ristus a liabil~ bcn:undcr. Buyc:r agrec:s to immedb:rdy send Seller ccpics cl 
any notlC!= &cm Buyer's lender rejeaing Buyc(s loan appllatJon. 

It the lcndcr 2PPftM:S the appUadon for a monpsc Jain in thC. ilmOW1t and f~ the tcms sated above. Buyer 
asrees ta acc:qx cflC lo:an c:ommilmem wUhin S days. lO mail an excaacd CDpy of the ccmm.ia:ncil lO Seller and to 
execute 2.11 doc:umc:nts and pay aD fees ..:quired ta ccn.Nmmate the mcttpgc trans:iakn Buyer agrees to b: 
responsitic fer and bc:utherislc d med!ng ail ccncWcns. it any, of lb: cmuniunm including bJl noc Umiied to the 
Ale ot other re:al csr.aic axcsc:ndy owned by Suyu. Buyer's failure to NJfiD any cl S\lch c:cndWcns, for :any reason., 
shall not reh::ase Buyer frcm a oblipUcm under this Agreement. . · 

4. SETIUMENrCOSTS;APPORtIONMENI'ScBuycrshallpayaJlamxnarymdusualscmem=cmzs.indud­
ing tide imunnr::e.1'JrVeY, notary fees and all c!q, ccumy and sate rnnst'er ot reccrcbticn uxcs, cxa:pc the V"U"gini;a 
Gl211UX'sTu which shall be: paid by~ Ra! csuu: cuc:s and all ahcr charges that are asom:ari.ly app:xtioncd 
sh:ai1 be appordoncd to the date cl xa.lcm=. . 

S. llllElNSURANCE: Buyer has lhe right tox:!ca lhe lidc imunno: ccrnpany for seldemc:nr.; however. if Buyer 
rails to raJlot Sdler in wrltfng ot'SuFs sdedion 91.'ilJ'm 1-4 day.so/ Buycr's ccecuticq hc:rcd, Seiler is auchc:rizcd to 
ocdertidc D1nnc:e for Buyer at Slqer's c:p:nsi:. · 

6. DEFAULT: It Buyer dcf'aula In performing an)" of !Is obUg:aticm urx!cr' this ~ and such default 
ccndnucs for 7 days after noda:, Sdlc:r may rc:Wn aD sums paid on :acccunt ot the pu.rdme price and cxtns as 
llqumted d:amag= and rhi,,Agrec::mcnlsha!I be null :and "°id. J!Sdler docs noc consuua a cam:y the: Pn:misc:s « 
ocherwise dc{;auh,, under !his Agrcc:menl and semement docs not ocm', the muimwn lbbllky cl Seiler sha.11 be IO 
rc:1Um all sums ~cn aa:cunc cldle purdmc pie: md c:crnsro BU)-er and this Agrccmcs sb:all be: null and void. 

l 1. APPROVAL Of OWNER: nm Asr=nc:nt .sh:dl not be binding upon Seller unless cxeaucd by an oft"ao:r of f Scllerwilhin 30days; Sdlc:r's salcspc!SOC1 has no awhonr:y to bind Seiler hcm.mdcr. This A~c:ntshall constiruce 

f .\::::::=~!Ills~==- ,.bswulollysimBar IOrhe ... oddh-,oilho 1c& ... . ~"\?; Jee11ed.on1.e1t .,~cl'btf.tf0,1 hz·-~; ',,.· - ,.... ;114i.~ I {~ 1' ,.J; 11. :; -a;.2vt 
t 'I .. 0 1 rb1.11t ,4 .(. o:a 1. • 
: . h 
~ VA-SP~) l"!'LS ry '] 

P2ge 1 d2 . l.l..4.t. -
WM1 • Divisionll Ma CIJIJI GllM • Cuatomtt C1J1J1 ew.,. • ~ C«n""'1 C4w Pink· C«pcnt1 Olf"a CIJIJI Goldfl'IOd • Clstcm• Onlf Cow 

-309-



' 

MA00042 

The furnishings, ~tiau. bndsc.ping (induding sodding), UP8f'2dcs and ail opc.jon2J, dcccnLOC' and ocher eXVJ 
cost items displayed in che sample house 2t'C noc included in this ~e unJc:ss sp:cilk:alJy itemized on ~ibi'"' 
aa.ac:hcd hcrco. 

The Premises will be gl"2ded and seeded (c:xo:pt in wooded areas). Seller m2Y remove or lezvc any trecs or other 
vcgculion on the Premises and slull not be liable ror any cbmage ta trees. F'IN.I grading oflhe Pn:mises and the 
number of !1cps are at ScJlc:r'ssole option. Seller reserves the right ta n:vme chc plus o( the house. Seller may make 
subsatutions cl matcrial cl equiV2lent V2lue and qu2Jiry. . 

Cetuin items of cur,,ide wcrlc u g1"2ding, seeding and driv.:wiy) may not be completed prier to seu.Jcrnent Seller 
agrees to c:omplc:u: such items after scaJcmc:nt 2.5 soon 2.5 priak:21 and Buyer agrees mt there will be no holdmck 
or csaow d any part c{r.hc purdwc price. 

ln.sulation will be insUJlcd 2.5 (oltoM: c::icicrior walls in ccnditioned 3l'e2S w;H have 3 1/2 inch baas with an R·"'21uc: 
or 13. Ceilings in conditioned arc:LS that adjoin unccndiljoned arezs ii.'ill ~ve 9 inch baas or blo'NM insulation wi&h 
an R·wluc ol 30. All R·vi.lucs arc acccrding 10 the manu!aaurcr's sped(iatiais. 

9. S~T: Sea.lc:mc:nc slull be made by Buyer at :a plaa: of Seller's choosing wjthin JO d:ays :after wriacn 
notic: by Seiler to Buyer. 

IC~ of the house i.1 na. commenced within S months or subsuncially completed Within 11 months of the 
date hcreoC, then Buyer's sole remedy sh21I be ta terminate: thd Asr=mcnt by giving Mil1en noOO: co Setler wilhin 
30 cbys thcre:zlter, P'ovicfed. however, that said railurc i.s not Cluscd by SU'ikcs, c:mcracndcs or ahc:r cvc:rus beyond 
Seller's c:cntrcl. Seller shall ncx be liable f cr any delay in ccxnplc:tion of the Premises. It ca1.SU\Jction o{ the house is 
not commc:nced wtlhin 6 months of the dale ~. ScUc:r may within 30 days thereafter anc:d th.is Agreement. 1r 
Buyer 0t Sdler shall c::anc:d this Agrc:cmcnc as hercinabovc provided. all sums paid on ao::cunl of the purdwe price 
and extn5 shall be rerum~ to Buyer. without intcrcst, and upon rcrum cl such sums, ncither_pany shall have any 
funhc:r rights er liabiliLlcs hereunder. 

10. LIMJ1m wAJUt..\Niy: SEU.ER AGREES TO PROVIDE BUYER A JO.Y'EAR HOW WARRANTY. SEll.ER 
HEREBY SPEOFlC\UY EXC.l.IDES A."'('( oraER WARRANnFS, E:<PRES.$ OR L\iPUED, JNaUDJ,NG WTTHOur 
LIMITATION, IMPU!D WARRAN'TlES OF MEllOiANTABnnY, FrTh'ESS FOR A PARTIOJUR PURPOSE M'O 
ANY lMPUEO WARRANTIES SET FORTli INS SS.70.1 OFlliE vtRGL'1A CODE. Exa:pl 2.5 c:xprcs:sly set forth in the 
'N2tT21Uy, Seller shall mve no li2bilicy or obligaLion whatsoever after sealemeru with rcspea to the Prem~ or an~· 
OCCU1Tc:na: wing byrC2SOn dthe c:cndition ct the ccn.suu(ljon thereof. Sdler's li2bUiryundcrthc wzmntyorthi.s 
Agrecmen& ot arising in any way oui of the CONUUalon, delivery, ~c er c:ondIUon o( the: prembcs mall be: limited 
co the rcpajr d the premises in ac:ccrdance with the W2mncy sund:ards. In no event sh211 Sdler be liable ror any 
spc:cW, indin:a or ccnsequentiaJ damages. 

11. OPnONS AND COLOR SELEC'IIONS: Buyer .sNJl make a.Ii sdcaiom cl optiom and colors,c:xa:p< fiooring. 
within JS days o{ the Buyer's ccccution hcrcol'. f1ooring shall b: scJeaed wirhin 45 days. It such seJca.ions are noc 
made~ the n:quin:dllmc periods, Seller will ~vc the right cosclca and insu.llSW'ldatd colors andm2tc:ri:als ror 
Buy~ 

12. PROTECllVE COVENANTS: The Premises are enc:umb:rcd b)• a dedantion of covc::runcs and c:asemencs ror 
the bcner& rJ all homcownas met Seller. 1be dcd2ntion 5ict.S focth CCUin use and archi1eaura1 rcstriaions, 
induding~on lhc ccnsuuaion andloation d swimming pools, fences, tennis c:outes, signs, dothc:slincs. 
anccnrm. boacs, lrailm, ampcs, .stor2ge sheds and cchc:r suuaure:s. 

(a)Tbis A8fcemc:nt :and all E.xhibiu and fndorscmc:n'"' axit2in th: c:rWrc agreement between rhc: patties. Buyc:r 
acknowlcdacs that na one Im the authority to make Ot has 1112de my swemc:ncs 0t represcn12tk?ns relied upon by 
Buyer which modify or add co the terms and conditions 5Cl fonh _herein, inc:l~ding any 5atcmc:ncs rdating to lhe 
existc:nc:e, a:ndidon, use: 0t dcvdopnc:nt ct ne2tby property. roads or woods. No moduiallon of lhis Agrc:cmcru 
shall be binding unlc= k Is in writing and signed by chc pWcs. . 

(b) This Agreemc:nt shall net be rcccn:fed. 

(c:) 'This A8fcemc:nt shall be binding upon chc rc::sp:aM: heirs :and suco:ssors or the panics. Buyer .shall na 
tnnSer, sell 0t U!ign this AgrecmCl'IL 

(dl Buyer adcnowtc:dges that che modd home rderrcd to herein and the location and c:ontour d the: la 
p\ll'Chu:dhaeunder mY.: been inspcat:dby Buyer and that chc Premises arc being purdmcd by Buyer as a rc:suJt 
ot said imp:r::ion. 

(c:) Buyer's obliplJon to pay the entire purchase price. the pria: d any =tl'2.S ind scmc:mcnt CXllSlS Wll SUrYi\'C 

scu!emea. • 

IN W1TN'ESS WHEREOF, thC p:utics hcrclo, intc::nding co be lcgally bound. have exea.ited :and delivered this 
Agrecmc:m Q1 the day and yc:M above wriacn. 

. :::P;~~1 
~\ 
..• YA·SF003) 

Pigc2cl2 
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NINETEENTH JUDICIAL CIRCUIT OF VIRGINIA 

Fairfax County Judicial Center 
411 O Chain Bridge Road 

Fairfax. Virginia 22030-4009 
(703) 2"6-2221 

RIOCAAO J. ,w.eoASKY 
F.~BAOi 
J.~BFIONN 
JACKO.~ 

COUNTY OF FAJPF~ ClTY OF FAJRFAX 

MICKAEl. P. Mc:M:a4Y 
1KJMA,S s. KEH(( 

UNCSO. 'MUJALCS 
GeUU) BAJCe l.E£ 

STNil.EY P. ICLEIH 
AOSERTW. WOCl.ORtCGE. ~. 

NmtJR B. ~ • .It 
JNE MAAlM AOC.&f 
M. L.NG<lRtE KSTH 

CENIS J. SMllH 
OA\10 T. SflTT 

.u:>GeS 

Robert M. Cants, Esquire 
Redmot:t, Boykin & Braswell, L. L. P. 
510 King Street, Suite 301 
Alexandria, Virginia 22314 

Jordan M. Samuel, Esquire 
Samuel & Kline 
2009 N. 14th Street, Suite 501 
Arlington, Virginia 2220 l 

December l2, 1995 

CA. MAAK A. Z>PFAAJHJ 
C<A:CTOR. .oxw. OPEflAtlON$ 

JAMESKSTH 
t..eMS O. MOARIS 
~Ml.1..W 

BAANN!O F. Je.NNCiS 
LeMS H. GArFRni 

WUJAM G. Pl.1.M.ER 
THOMAS J. M()C)C.£TON 
MJMAS A. fOR1'1<0Rr 
OU1N..AH H. IWCOCX 

ReTR:O JIXXiES 

RE: Constantine I. Blastos! et al. v. Pulte Home Corporation 
Law No. 14197 6 

Dear Counsel: 

This matter came before the Court on November 2, 1995, on Defendant's 
Motion for Summary Judgment. By conference call, both parties agreed that the 
motion would be decided by the Court on the briefs without oral argument. For the 
following reasons, Defendant's Motion for Swnmary Judgment is sustained in part 
and denied in part. 

Plaintiffs filed a Motion for Judgment against the Def end.ant on June 2 7, 
1995, for fraud. Plaintiffs claim that they were induced by false statements made by 
the Defendant's agent and by representations made in reference to a plan of 
development to purchase certain property and a model home built on the property 
("Lot 27"). Plaintiffs allege that the Defendant's agent stated that an adjoining lot,. 
Lot 28, would not be built upon a.nd.:would remain in park-like condition. In March 
i 994, Plaintiffs discovered a "For Sale" sign on Lot 28, and made inquiries to the 
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Constantine J. Blastos. et al. v. Pulte Home Corporation 
Law No. 141976 
December 12, 199 5 
Pagc2 

Defendant about the development of the property. In May 1994, construction began 
on a house on Lot 27. 

The Motion for Judgment alleges that the Pl~ntiffs, in reliance upon the 
Defendant's representations, were fraudulently induced to sign the Agreement of Sale 
for Lot 27. Plaintiffs seek both compensatory and punitive damages for the fraud. In 
the Motion for Summary Judgment, Defendant claims that the action is barred by a 
one-year-limitation on any action arising out of the Agreement and because the 
Agreement's specific disclaimers precluded Plaintiffs from justifiably relying on any 
representations. 

Paragraph three of the Agreement for Sale states: 

NO ACI'ION, REGARDLESS OF FORM, ARISING OUT OF THE 
TRANSACI'ION UNDER nns AG~, MAY BE 
BROUGHI' BY PURCHASER MORE THAN Q~ (I) YEAR 
AFfER THE CAUSE OF ACTION HAS AC€RUED. 

Under the Code of V~ an actia~ f~r fraud m~ be· brought within two 
years from the date of acaual to be timdy. -Va. Code Anri. =-§8.01-248. In Virginia, 
however, parties may agree that a limitation period shorter than the one provided by 
statute governs the contract. The genercilly accepted rule is that unless such a 
contractual provision is precluded by statute or public policy, or is unreasonable or 
WU"casonably short, the provision will be binding on the contracting parties. Bd. of 
Supervisors v. Sampson, 235 Va. 516 (1988). 

In this case, the Plaintiffs did not seek recission of the Agreement as a remedy 
for fraud, but instead sought an enforcement of the Agreement and an action for 
damages resulting for the fraud. This is a proper remedy for the Plaintiffs to seek 
from the Court. Carter Coal Co. v. Litz, 54 F.Supp .. 115 (W.D. Va. 1943). In 
seeking to enforce the Agreement, Plaintiffs cannot choose to enforce only certain 
provisions, but must instead seek enforcement of the Agreement as a whole. Horner 

. ,. v. Ahem, 207 Va. 860 (1967). As a result, the provision in the Agreement governing 
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Constantine I. Bla.stos, et al. v. Pulte Home Corporation 
LawNo. 141976 
December 12, 1995 
Page3 

.· 

the limitations period for actions arising out of the Agrecm~t will be enforced if not 
unreasonable, unreasonably short, or otherwise against public policy. The Court finds 
that the one-year limitation on actions is reasonable and docs not violate public 
policy. 

In Virginia, an action for fraud accrues when the fraud is discovered or· 
reasonably should have been discovered. Va. Code Ann. §8.01-249. Plaintiffs admit 
seeing the "For Sale" sign in March of 1994, and made inquiries to the Defendant 
before construction began on the house on May 24, 1994. Even if the sign and the 
Plaintiffs' subsequent inquiries to the Defendant did not perm.it the Plaintiffs to 
discover the alleged fraud, the beginning of construction of the house certainly did. 
Plaintiffs, however, filed their action on June 27, 1994, more than one year from the 
latest possible date of discovery on May 24, 1994. Accordingly, the Court finds that 
the Motion for J udgmcnt was not timely filed, and the Plaintiffs are barred from 
bringing this action for fraud against the Defendant. Summary judgment on that 
grounds is granted. 

Summary judgment on the grounds that the disclaimers contained in the 
Agreement of S.ale preclude the Plaintiffs from justifiably relying upon any . · 
representations not expressed in the Agreement is denied. 

Mr. Samuel shall prepare an order reflect4lg this ruling and forwUd it to Mr. 
Gants for endorsement, and submit it to the Court for entry. 

Very truly yours, 

Robert W. Wooldridge, Jr. 

RWW/ta 
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YmGINIA 

IN THE cmcurr COURT FOR THE COUNTY OF FAIRFAX 

CONSTANTINEJ.BLASTOS 
and 

JACQUELINE L. BLASTOS 

Plaintiffs, 

vs. 

PULTE HOME CORPORATION, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

AT LAW NO. 141976 

. FINAL ORPER ,,-.-
f ~,'-1..., ·- ' ,,,-p '""./ --7 

THIS MAITER CAME BEFORE THE COURT this 2_ day of ~ber, 199£, upon 

Defendant's Motion for Summary Judgment, Plaintiffs' Memorandum in Reply to Defendant's Motion 
. . 

for Swnrnacy Judgment, Defendant's Reply Memorandum to Plaintiffs' Memorandum in Reply to Motion 

for Summary Judgmen~ Plaintiffs' Supplemental Memorandum in Opposi~on to Defendant's Motion 

for Sumnwy Judgment, and Defendant's Memorandum in Reply to Plaintiffs' Supplemental 

Memorandum in Opposition to Defendant's Motion for Summary Judgment 

rr APPEARING TO TIIE COURT that Plaintiffs' cause of action seeking an enforcement of 

the agreement and an action for damages resulting from the fraud is barred by the one (I) year statute of 

limitations set forth in the Agreement of Sale between the Parties, as more particularly set forth in the 

Court's Letter Opinion dated December 12, 1995, a copy of which is attached hereto as Exhibit A:, and 

further 

IT APPEARING TO THE COURT that Defendant's plea for summary judgment on the 

grounds that the disclaimers contained in the agreement of sale preclude the Plaintiffs from justifiably 

relying upon any representations not axpressed in the agreement should be denied 
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IT IS THEREFORE 

ADJUDGED AND ORDERED that, for the reasons set forth above and in the Court's Letter 

Opinion dated December 12, 1995, this matter is DISMISSED WITH PREJUDICE. 

AND THIS ORDER IS FINAL. 

J ~~.'"'-1 
amuel & Kline, P .C. 

Counsel for Defendant 
2009 N. 14th Street, Suite SO l 
Arlington, Vuginia 22201 
{703)522-1125 . 

SEEN AND OBJECTED TO: 

RO TM.GANTS 
Redmon, Boykin & Braswell, L.L.P. 
Counsel for Plaintiffs 
S 10 King Street, Suite 301 
Alexandria, Virginia 223 14 
(703) 684-2000 

... 

1HE HONORABLE ROBERT W. WOOLDRJDGl!. JR 
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IP NO, 118928 

STREET 
NUMBER 

03187 

LOT 

L .. -.iNTY OF FAIRFAX, VIRGIN. 
DEPARTMENT OF. E~~iRONMENTAL4MANAGEMENT 

DIVISra~· OF DESISN REVIEW 
RESIDENTIAL USE PERMIT 

10/15/97 

STREET NAME 

WHEATLAND FARMS 

ST ACT 
TY. NO. 

DR 001 

LEVEL UNIT 
ACT 
NO, 

01 

INSP 
UMBER SUBDIVISION NAME MAP REFERENCE NUMBER AREA 

00018 WHEATLAND FARMS, SEC 002 047-1- /16/ /0018- 3 

ELECTRICAL 

PLUMBING 

MECHANICAL 

BUILDING 

PUBLIC UTILITIES 

INSPECTED BY 

Joe: E.f\.J NJ:.S 

j ! E-NNr-5 

,J E-Nf\I~ 
c 

..J .. eNN .z=~ 

MoBGrA=N· s Nc./.Qe!L 

DATE 

JtJ-1 s- -cr1 
• 

10-1 S-=97 

~o-1l"-YT 

ID -1 S'-{/'r 
1 () -1 7--<(7 

APPROVED frf°ja·.i ~AA 10-/7 <t 7 

REMARKS 

tor fE£Ae6 ANA tM.u.t--c.f,Lei> 

THE FOLLOWING REQUIREMENTS, IF CHECKED, ARE BEING WAIVED IN 

ACCORDANCE WITH CHAPTER 112 ARTICLE 18 PART 704 OF THE FAIRFAX 

COUNTY CODE TO OBTAIN A RESIDENTIAL USE PERMITr 

FINAL GRADING, SODDING, SEEDING OF LOT 
COMPLETION·OF LANDSCAPING AND SCREENING REQUIREMENTS 
COMPLETION OF SIDEWALKS 
·BITUMINOUS CONCRETE STREET/DRIVEWAY SURFACE· 

~ ADEQUATE STAND OF GRASS 
*************************************************************** 
* ATTENTION * 
* * 
* * * NO TREES OR SHRUBS MAY BE PLANTED IN THE DEDICATED * 
* RIGHT-OF-WAY WITHOUT FIRST OBTAINING A PERMIT FROM. * 
* VIRGINIA DEPARTMENT OF TRANSPORTATION AT 934-0584. * 
* WHEN EXCEPTIONS FOR FINAL GRADING, SOODING ANO/OR * 
* SEEDING ARE GRANTED DURING THE WINTER, THE BUILDER IS * 
* OBLIGATED TO COMPLETE THIS WORK BY THE FIRST DAY OF MAY. * 
*************************************************************** .l HOMEOWNER 

. ...:auI~DER 
/ -,n .. 1x .. 1n 
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LAW NO. PLAINTIFFS DATE OF 
AGREEMENT 

183665 Anderson, Paul & Tiffini 01/25/1998 
183428 Berger, Dean & Elaine 04/09/1997 
184141 Burdin, Doug & Dianna 04/26/1996 
184142 Columbi, Paolo & Mary 10/30/1995 
183921 Eden, Henry & Mcwethy, Pat 08/02/0996 
186501 Gang, David 10/27/1995 
185075 Hawxhurst, Jack & Linda 12/02/1995 
185073 Jarmas. Edward & Rebecca 12111/1997 
184015 Lincoln, Michael & Wendy 01/19/1997 
184008 Malchow. Michael & Jakubcak,Doreen 09/16/1995 
183920 Rebibo, Michael & Cynthia 01/05/1997 
185074 Rodgers. Kent & Christine 12/10/1995 
184424 Rowen, Michael & Lori 01/10/1997 
184107 Weaver. James & Susan 10/02/1997 
184719 Boutcher-Peckinpaugh 05/04/1996 

-

CLOSING DATE OF 
DATE SUIT 

03/20/1998 10/06/1999 
09/30/1997 09/24/1999 
11/22/1996 10/28/1999 
12123/1996 10/28/1999 
05/30/1997 10/19/1999 
07/15/1996 03/01/2000 
07/31/1996 11/30/1999 
01/30/1998 11/30/1999 
10/24/1997 10/2211999 
12129/1. 995 10/21/1999 
06/27/1997 10/19/1999 
07/08/1996 11/30/1999 
07/24/1997 11/12/1999 
10/29/1997 10/27/1999 
05/23/1996 11/30/1999 

?( 3( {)O 

~ 

SUIT FILED 
W/IN 3YEARS 

NIA 
NIA 
YES 
YES 
YES 
NO 
NO 
N/A 
YES 
NO 
YES 
NO 
YES. 
NIA 
NO 
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VIRGINIA: 
IN THE CIRCUIT COURT OF FAIRFAX COUNTY 

PAUL ANDERSON, .e.t fil., 

v. 

PULTE HOME CORPORATION. et al. 
DEAN BERGER, .e.t Al., 

v. 

Pill,TE HOME CORPORATION. et 0.1. 
DOUGLAS S. BURDIN, .e.t fil., 

v. 

PULTE HOME CORPORATION. et aL 
PAOLO COLO:MBI, ~ fil., 

v. 

PULTE HOME CORPORATION. et al. 
HENRY FRANCIS EDEN,~ ru., 

v. 

PULTE HOME CORPORATION, et al. 
DAVID GANG, 

v. 

PULTE HOME CORPORATION. et al. 
JACK M. HA WXHURST, .e.t ill., 

v. 

PULTE HOME CORPORATION. et al. 
EDWARD P. JARMAS, .e.tfil., 

v. 

PULTE HOME CORPORATION. et al. 
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At Law No. 183665 

At Law No. 183428 

At Law No. 184141 

At Law No. 184142 

At Law No. 183921 

At Law No. 186501 

AtLawNo. 185075 

At Law No. 185073 
; ·;1~~ ~• 1!flrni·f 1 ;j· rr~:·~-! ~i ,~1 r-l. ~· t. f : l • • ,. Ct " ' ~ . JJ •• " .. 1 
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11J1 1!·; ,-... {.:. .... ~.~ i>· !\.. 
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MICHAEL R. LINCOLN, ~ fil., 

v. 

PULTE HOME CORPORATION, et al, 
~CHAEL MALCHOW, m fil., 

v. 

PTJLTE HOME CORPORATION. et al. 
T™OTHY L. PECKINPAUGH, m Bl., 

v. 

PULTE HOME CORfORATION. et al. 
MICHAEL J. REBIBO, ~ ru., 

v. 

PULTE HOME CORPORATION. et al. 
H. KENT RODGERS, ~ fil., 

v. 

PULTE HOME CORPORATION. et al. 
MICHAEL J. ROWEN,~ fil., 

v. 

PULTE HOME CORfORATION. et al. 
JAMES R. WEA VER, m fil., 

v. 

PULTE HOME CORPORATION. et al, 

At Law No. 184015 

AtLawNo. 184008 

At Law No. 184719 

At Law No. 183920 

At Law No. 185074 

At Law No. 184424 

AtLawNo. 184107 

PAREX' CONSOLIDATED MEMORANDUM IN OPPOSITION TO MOTION TO 
RECONSIDERATION OF PULTE 

COlviES NOW Defendant Parex, Inc., by and through counsel, and appears and submits 

this Consolidated Memorandum in Opposition to the Motion to Reconsider of Pulte in the above 

cases, and states as follows: 

2 

-322-



INTRODUCTION 

The Court sustained the demurrers of Parex to each and every claim asserted by Pulte. 

As noted previously, the express warranty claims were improperly grounded on a conclusory 

third party beneficiary theory that was completely unsupported by the Pulte' s response to the 

motion craving oyer. Contribution and indemnification were lacking due to the lack of 

relationship between Pulte and Parex. In addition, contribution required a joint liability to the 

plaintiff. Even with the demurrer to false advertising being overruled, there was no joint liability 

claim asserted that survived demurrer, such as negligence or negligence per se. Finally, the 

Court held that the implied warranty claims were barred because purely consequential damages 

were being sought. 

These rulings were appropriate and the Court should deny Pulte' s Motion to Reconsider 

to the extent it seeks to upset the rulings with respect to the Cross-claims in this matter. 

ARGUMENT 

I. Contribution will Not Lie 

Parex noted that joint liability to the plaintiff was a predicate to ~ontribution liability. 

Contribution may be enforced when the wrong results from negligence and involves no moral 

turpitude. ~' Virginia Code § 8.01-34. Negligence claims against Parex were expressly 

dismissed in the first round of demurres, and negligence per se was dismissed in the second 

round of demurrers. As such, there is no liability arising against Parex by virtue of negligence. 

To the extent that plaintiffs are successful in supporting a misrepresentation, fraud, 

deceptive advertising, or consumer protection act claim against Pulte, these misrepresentation 

based claims would involve acts of moral turpitude by Pulte. As such, contribution is expressly 

3 
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from the plaintiffs in these actions. Accordingly, the Court's initial decision was proper and 

should not be reconsidered. 1 

WHEREFORE, Defendant, Parex, Inc. respectuflly requests that the Court enter the 

attached Order sustaining its Demurrers to the Cross .. claims of Pulte Home Corporation, 

dismissing with prejudice the claims set forth in the Cross-claims, denying the Motion to 

Reconsider of Pulte, and such other relief as the Court deems proper. 

Respectfully submitted, 
HUGHES & ASSOCIATES, LLC 

By:~~ 
_ ....... . 

Timothy R. ghes, VSB No. 33398 
307 E. Annandale Road, Suite 101 
Falls Church, VA 22042 
(202) 255-6999 
Counsel for Defendant, Parex, Inc. 

1 Parex is attaching its tendered proposed Order for entry on the Court's initial IU!ings along with an inclusion of 
preservation of objections of Pulte and waiver of signature of counsel along with this Opposition. 

s 
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CERTIFICATE OF SERVICE 
I hereby certify that a true and correct copy of the foregoing Defendant Parex, Inc.' s ~ 

Consolidated Memorandum in Opposition to Motion to Reconsider was served, on this ZS day 

of October, 2000, via first class mail to the counsel of record set forth below. 

David Hilton Wise 
THE WISE LAW FIRM, P.C. 
4021 University Drive, Suite 204 
Fairfax, VA 22030 

Daniel K. Bryson 
LEWIS & ROBERTS, P.L.L.C. 
1305 Navaho Dr., Suite 400 
Raleigh, NC 27609 

Michael J .. McManus .. _ 
DRINKER, BIDDLE & REATH LLP 
1500 K. St, NW 6th Floor 
Washington D.C. 20005 

Ralph Rinaldi 
Cowles, Rinaldi, Judkins & Korjus 
10521 Judicial Drive Suite 204 
Fairfax, Virginia 22030-S 184 

6 
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Jordan Samuel 
2009 N. 14th Street, Suite 510 
Arlington, VA 22201 

Christopher Hassell 
GILBERG & KIERNAN 
1250 I Street, N.W., 6th Floor 
Washington, D.C. 20005 

Robert R Sparks 
Herge, Sparks & Christopher, LLP 
6862 Elm St., Suite 360 
Vienna, Va. 22101 

David Corrigan 
Harman, Claytor, Corrigan & Wellman 
PO Box 70280 
Richmond Va. 23255 
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J~-18·01 15:42 FRCtt:CIRCUIT c~ ·CH=IMSSR 7033854432 

VU<CINIA: 

TO: 170~-....:Jl 16 

~1.:'~'· .• , 
iN THE CTRCtrlT COlJl~T OF FAIRFAX COUNTY 

Paul Anderson, et ul., 

PAGE:02 

Pulte Home Corporation, et al., 

) 

) 

) 
) 

) 
) 
) 

) 
) 

At Law Nos. 18366~ 
1834~;1841~ 1841~ 
183~ 1865~ tSSO~ 
1850~t8;,Q~l84~~ 
1g.,i~.ll8J§!n~ 1850'~ 
l84~and 184l~ Def end~mts. 

ORO ER 

nu~ tni\l\cr cmn"~ h("fol'(! th(" c~l..\rl on ,.Ultt'. liomc CC\rp,lriUion' s (011-s<.,\idal~U Motion f·(ir 

Rcl~nn~id"irati,.,n ,,f lhi.s C:<.lUU • !:' $~ptc:cnher ·~R, 2000 Ordn Upon con.1>idcratin.n wlt~rt:"if. the 
?vlNiNl ft 'r R\!:c.nn:;idcn11 ion is ~r~mc~.t~ t\l pmi.. \\PU "lcni(~lt. in put. · 

Pul.l\!':-! •.noli<.'n i~ <.IR.AN'i l.D l(\ the: cxt~nr that lhc: d.:fcndanr's pit-~\ in bar iHuswu~) tho1 
tbt· fol:nw1ng <:0<e• ~·~ <in•o·bo111c..r <IS to the lnipli•d Warranty claim· <Jung •. l'1Alti 1f11ni( Cnip, 
tt ul., Law No. 18650}, Hawrl-mr.1 .. ( • •. Pu/fr il11m1: <:u11>. c:t al .• La'N No. H<SG75; Molch~1-..,, 1· 

Pulte llCJmt.· Cm·r: "'al~ Law NCl. l ~400R: /l,,,lf!t•ri: v. I'14/l« Hc·m~ c,,r-p. ct al .. Law Nu. ! 1l C\cr/4~ 
P,~"·Jt1r1p"ug}1 ••. 1•u11e U1Jmct rorp, etul .. 1..a""' Nu. 184719. Pulle·s Plc~::a i11 Bar arc: susr AIN t-:o. 

Pult~"s &nc,tion i$ (jRANTF:D l'> the c!Xtcnt tl1~1l tht" daims of l\c:tual Fraud. ('~n~1n1c..li\·~· 
Fraud. llct:t:ptiv(' Adv~rtl~rus,. ;md "·mlatiQnS und(:r the \: 1rginia Consumer Protc:ction A1.;l. nr("· 

timc-har•cd in the ~"~ nf Gu".'! \I. Pufo: llt:im.: <::c.>r1>. t~l ul.. Law No. J R6SO 1. Pu~te ·s Pl~~H i:1 .'Jar 
·~ ~t;s·r AINEf>. 

Puhc ·:- n.1,,h<'n~ :ire L>f.NLET> in all t'.•lhc:- rtd:pl-Cl~. 

CNTERF.{) thi~ ~-- . clay M >l~~ti"' 

~.NOORSt•.!\.t~N I' (>F ·u11c; 01rnr.A. ttV Cf.il.·l'l~F.l.. w R,z;( IJKI.• Fill( 1111' l't\J<Tcl:.S I~ 't\'1\f\•t.l) IN 11 m) )J"tC "kE I ll'•IJ 

'.JI; um C.'OliRT t'lJRSUAi-.;·rrc.' Rt.:tt l :t3 01· rHt-; R11u'°' (1f lllt Vnuj)NI• ~L'•'Rl:.Mt·.C0\1fu. 
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ASSIGNMENTS OF ERROR 

I. The circuit court erred in sustaining the Demurrer of Parex, Inc. ("Parex") to the 

Cross-Claim of Pulte Home Corporation ("PHC") for Breach of Implied Warranty based 

on the decision in Beard Plumbing and Heating, Inc. v. Thompson Plastics, Inc., 354 Va. 

240, 491 S.E.2d 731 ( 1997) by determining that privity is required for recovery of non­

consequential damages despite the language of § 8.2-318, or by determining that Pulte 

did not adequately assert a claim for non-consequential damages. 

II. The circuit court erred in sustaining Parex's Demurrer to PHC's Cross-Claim for 

Breach of Express Warranty by refusing to recognize that PHC's allegations of Parex's 

affirmations of fact, promises, descriptions and/or use of samples and/or models 

regarding appearance, durability and/or water resistance stated a statutory express 

warranty claim pursuant to Va. Code § 8.2-313 and by making a finding, without an 

evidentiary hearing, that Parex did not make any express warranties. 

III. The circuit court erred in sustaining Parex's Demurrer to PHC's Cross-Claim for 

Indemnification by refusing to recognize a claim for implied indemnification under 

Virginia law. 

IV. The circuit court erred in sustaining Parex's Demurrer to PHC's Cross-Claim for 

Contribution despite sufficient factual allegations that alleged PHC and Parex were 

potentially jointly liable to the plaintiffs. 
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