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Supreme Court of Appeals of Virginia
AT RICIIMOND.

Record No. 1692
FLORENCE S. THOMAS
versus

THE FIRST NATIONAL BANK OF DANVILLE, DAN..
VILLE, VIRGINIA, EXECUTOR UNDER THE
WILL OF J. M. THOMAS, Deceased.

PETITION FOR APPEAL.
To the Honorable
of Virginia:

J~11dges

of the Supreme Court of Appeals

Your petitioner, Florence S. Thomas, represents unto your
Honors that she is aggrieved by the final decree entered in
the above styled chancery cause in the Corporation Court
of Danville, Virginia, on the 1st day of July, 1935, in which
The First National Bank of DanVille, Danville, Virginia,
Executor under the will of J. M. Thomas, deceased, was complainant, and your petitioner and others were defendants.
The following facts appear from the record in this case, a
transcript of which is presented herewith and attached hereto:
·
·
FACTS.

J. M. Thomas died in the ·City of Danville on November
28, 1934, leaving surviving him his widow, Floren~e S.
Thomas, with whom he had lived thirty-one years and by
whom he had no children.
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On July 9, 1929, Thomas wrote a will in his own handwriting, and after .making certain provisions for his wife,
gave her the right to give away, by her own will, half of his
estate remaining at her death.
·
On March 10, 1934, Thomas suffered a hemorrhage and,
after an examination and treatment by his physician, he was
advised about the middle of April, 1934, that he had a cancerous tumor. On April 24, 1934, he wrote, in his own handwriting, a codicil to his will, by ,~.rhich his wife was deprived
of the right given her in his will, to dispose of by ·her own
will, one-half of his estate remaining at her death.
Prior to May 5, 1934, J. M. Thomas asked J. R. Tate,
his lifelong friend and business. associate, ho'v to transfer
his certificate for two hundred fifty shares of stock in Tate
and Thomas Company, Incorporated, to his wife, and later
told Tate that he had transferred the stock to her. When
asked if Thomas advised with him as to the best method of
transferring the stock, Tate replied, ''Yes ; and he did
exactly what I advised him to do, right or wrong".
On May 5, 1934, Thomas, at his storehouse in the City of
Danville, in the presence of Mrs. P. J. Burton, his secretary,
signed in blank his certificate for two hundred fifty shares
of stock in the Tate. and Thomas Company, had her witness
his signature, executed a typewritten memorandum stating
that, ''The enclosed stock, two hundred fifty shares Tate
and Thomas Company, Incorporated, and gold bond No. 167
for $1,000.00 of the Masonic Building Corporation, is the personal property of my wife, Florence Thomas'', and had his
secretary witness his signature to ·this memorandum, and in
discussing the contents of this plain white envelope, told his
secretary that he wanted his wife to have the Masonic Building Corporation Bond along with the stock, although he did
not know whether the Bond had any value.
Subsequent to May 5, 1934, Thomas, in discussing his business affairs with his trusted employee, J. W. Wall, told him
that the Tate and Thomas stock belonged to his wife. The
latter part of September, 1934, in a conversation with his
wife at his home, where he was confined to his bed, Thomas
told her she would have no trouble with the Tate and Thomas
stock, that it was sealed in an envel.ope addressed to her,
and that it was hers to sell or use as she pleased.
In July, 1934, Thomas was taken to his bed, and shortly
th~reafter he gave to his wife his bunch of keys, among which
was the key to the locked compartment in his iron safe at his
storehouse, and told her to take care of them, for they opened
the box in which there were private papers left for her. In
August, while en route to Richmond for treatment, he asked
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his wife, long after she had thought he was settled for the
night, where the keys were, and she replied that they were in
her purse under heP pillow. Again in Richmond, after rallying from an operation, Thomas asked his wife where her
l\:eys were, and when she told him that she had them locked
in her tru:hk, he said, ''Remember those keys are very
precious to hold, for you might need them in order to get
in the box in my safe to ·give you possession of what I told
you I have left you· in the box'':
. This bunch of keys was continuously in her possession from
the time Thomas gave them to his wife· in-July, 1934, up to his
death on November 28, 1934. Among these keys was a· key
.allowing access to the locked compartment in his iron safe
at his storehouse, in which compartment the envelope con..;
taining the certificate of Tate and Thomas stock and the
bond was found after his death. Had Mrs. Thomas, who
was constantly at the bedside of her husband, chosen to visit
his storehouse at any time during business hours after he
had given her the keys, she would hav.e found the iron :safe
open and with the use of one of the keys given to her ·could
have gained access to said locked compartment, and taken
the property intended for her.
On Min,ch 10, 1934, prior to the hemorrhage suffered by
,J. M. Thomas on that date, he was engaged in a volley ball
game. From ·the date of this hemorrhage, although constantly under the care of doctors, he grew worse, until in
July, when he became -confined to his bed. His illness required consultation of specialists and he underwent treatment in hospitals at Danville and Richmond, and he finally
died on account of this cancerous tumor, of which he was
advised prior to the expression in writing and orally of his
intention to give the Tate and Thomas stock and the Masonic
Building CorporatiQn Bond to his wife, and prior to the·
delivery to her of the keys which furnished her the means
of access to the stock and bond placed by Thomas in his
safe as her property. When Thomas ga~e his wife the keys
he told her they would mean a great deal to her if anything
happened to him. ·
Three days after Thomas' death, and while his wife wa.S
under tbe care of a doctor and nurse, Mrs. Thomas, upon
being requested to deliver the keys to The First Na.tional
B-ank of Danville, the Executor named in the will of J. M.
Thomas, got up from bed, unlocked ·he!' wardrobe and gave
the keys to J. R. Tate for the Executor.
L. C. Horne, Assistant Trust Officer of complainant, and
J. R. Tate went to Thomas' place of business and with the
Ql! th~ l?.~~c~ of keys
~cquir~d
frQm
use of one .<!f ~~~ ~~y~
..
•
.
-- !

4

Supreme Court of Appeals of Virginia.

.Mrs. Thomas, gained access to the locked compartment in
Thomas' safe. Among his papers there was found a plain
white sealed envelope addressed to Mrs. J. M. Thomas in
the handwriting of her husband, J. M. Thomas .. In this envelope was found the eertificate of Tate and Thomas stock
signed in blank under date of May 5, 1934, and witnessed
by Mrs. P. J. Burton; the Masonic Building Corporation
Bond, the memorandum executed by J. M. Thomas, witnessed
by Mrs. P. J. Burton and described above, and two certificates of ownership of oortain patent rights issued by J. W.
Fretwell to Mrs. J. M. Thomas and held by her husband for
safekeeping.
Before examining the contents of Thomas' safe, J. R. Tate
notified L. C. Horne that he would probably find there an
·envelope addressed to :htfrs. Thomas containing the Tate And
Thomas stock. The described envelope was promptly found
and Horne handed it to Tate, who refused to open it because
he thought it belonged to Mrs. Thomas. Tate laid it upon a
desk and later the envelope 'vas opened by Horne, and it
was found to contain the contents already described.
The complainant refused the demand of Mrs. Thomas for
the Tate and Thomas stock and the bond and on December
18, 1934, instituted his chancery cause, which, among other
things, had for its purpose the determination of the ownership of the Tate and Thomas stock and the Masonic Building Corporation bond.
The defendant, Florence S. Thomas, was not represented
by counsel in this cause -until Monday, April 22, 1935, for
the reason that she was advised by the complainant and
J. R. Tate that it was not necessary for her to employ counsel and that her interests would not suffer if she did not engage one. On April 22, 1935, James Bustard, complainant's
Trust Officer, suggested to Mrs. Thomas that she employ
counsel immediately, because his attorney had advised him
that he had not considered it necessary for her to have
separate counsel, but that he had found on that day that the
evidence a.nd briefs being filed in the case had shaped up in
such a way that he thought Mrs. Thomas' interests might suffer if she did not have separate counsel.· Promptly Mrs.
Thomas engaged counsel, who, by leave of Court, filed her petition and answer, and answer by counsel, and was allowed to
re-open the case and t~e further depositions on her behalf,
The decree entered on July 1, 1934, determined, among other
things, that the ownership of the Tate and Thomas stock
and the Masonic Building Corporation bond was in the Executor of J. M. Thomas and not in the defendant, Florence S.
Thomas, his wife.
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ASSIGNMENT OF ERROR.
Petitioner makes the following assignment of error to the
judgment and decree appealed from:
The judgment entered on July 1, 1935, decided, among
other things, that the certificate of 250 shares of stock in
Tate & Thomas, Incorporated, and the Masonic Building Corporation Bond,. found in a sealed envelope addressed to Florence S. Thomas, in the safe of J. M. Thomas shortly after
his death, did not pass to her, but re.mained the property of
the estate of J. M. Thomas, and his Executor was directed
to proceed as promptly as possible to dispose of this stock
and bond either at public or private sale, as in its discretion
may seem advisable. This part of said decree is erroneous
for the reason that the ownership of this stock and bond had
pflssed by way of gift from J. M. Thomas to his wife, Florence S. Thomas, prior to his dea.th.
In the Trial Court the claim of ownership of this property was asserted by Florence S. Thomas, and none of the
adult defendants, most of whom were brothers and sisters
and nieces and nephews of J. M. Thomas, deceased, opposed
this claim. His creditors are in no way affected and take
no part in this litigation. The infant defendants were nieces
and nephews of J. M. Thomas and children of Roger Swain,
his brother-in-law. The guardian ad litem appointed to defend their interests in this cause successfully opposed the
claim of petitioner, as indicated by said final decree.
Petitioner contended that the Tate & Thomas stock. and
the Masonic Bond were the subject of a gift, causa'mortis, or
a gift, inter vivos from her husband to her, but the Trial
Court took the view that the facts in the case showed an
attempt on the part of J. M. Thom.as to mak~ a testamentary
d~sposition rather than a gift causa mortis or a gift inter
V'tVOS.

It must be conceded that if the evidence was sufficient to
show a gift causa 'mortis or a gift inter vivos from J. M.
Thomas to his wife, that part of the final decree which places
the ownership of the stock and bond in the estate of J. M.
Thomas rather than in his surviving widow, is erroneous
and should be reversed and said property should be decreed
petitioner.
Section 5142 of the Code of Virginia, as amended, provides:
"No gift of any goods or chattels shall be valid, unless by
deed or will, or unless actual possession shall have come to
and remained with the donee or some person claiming under
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him. If the donor and donee reside together at the time of
the gift, possession at the place of their residence shall not be
a sufficient possession within the meaning of this Section. This
Section shall not apply to the 'vife 's paraphernalia.''
It is not claimed that actual possession of the certificate
of stock and bond came to and remained with the petitioner
prior to the death of her husband, J. M. Thomas, but is contended that the gift of this property from him to her, 'was
completed by constructive delivery of the certificate of stock
and bond. The case of Th01nas' Admr. v. Lewis, 89 Va. 1, 15
S. E. 389, is authority for the pronouncement that the words
''No gift'' in Section 5142 of the Code do not refer to gifts
coosa mortis. The case of F·irst National Ba;nk v. Holland,
90 Va. 495, 39 S. E. 126, is authority for the pronouncement
tha.t the words ''goods and ·chattels", used in Section 5142
of the Code do not apply to chases in action, but only visible
and tangible personal property, and that a certificate of stock
and a bond are beyond the purvie'v of this Section. In the
light of these tw-o cases, 've submit that Section 5142 of the
Code of Virginia, as amended, is not applicable to the facts
and circumstances of this cause whether they 'prove a gift
causa mortis or a gift inter vivos.
·
GIFT CAUSA MORTIS.
Upon referring to a very thorough and able treatise on
gifts of personalty by Charles A. Graves, an esteemed Professor of Washington & Lee University and later University
of Virginia, under date of April, 1896, reported in 1 Virginia
Law Register, page 871, it will be seen that the following four
requirements are necessary to a valid gift causa mortis:
( 1) The gift must be of personal property;
( 2) The gift must be made in periculo mortis;
(3) Possession of the property must be delivered at the

time of the gift to the donee, or to someone for him, and the
gift must be accepted by the donee ;
( 4) The title to the property must vest in the donee at the
time of the ·gift.
Upon testing the facts and circumstances of this case in
the light of the above named requirements, we find that the
subject matter of the alleged gift is personal property, and
that it was the written expressed intention of J. M. Thomas
that his wife, Florence S. Thomas, take the stock and bond
as a gift, and not by way of a testamentary disposition. At
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this point it is significant to refer to th~ written memora~d~
found in the sealed envelope upon which was stated his Intention to pass ownership of the stock and bond at the time
()f its execution and not upon his death. Likewise the envelope fails to show an intention on Thomas' part to· pass
o·wnership of this property at his death or some future date,
·for it contained the very definite and unequivocal pronouncement, ''Mrs. J. M. Thoma~'', meaning her personal and· private property. Again the evidence shows that there was
contained in this s·ealed envelope, addressed to Mrs. J. M.
Thomas, two certificates evidencing the property rights
issued to Mrs. J. M. Thomas and purchased for ·her by her
ltusband. Furthermore, the evidence shows that while
Thomas, in his will dated July 9, 1929, gave his wife the right
to will away one-half of his estate remaining at her death,
he took away this right by his codicil dated April241934, and
on May 5, 1934, he placed in his safe· for her the sealed envelope containing the stock and bond. It cannot be seriously
denied that the evidence shows an intention on the part of
J. M. Thomas to give the stock and bond to his wife, Florence S. Thomas, on May 5, 1934, in view of the fact that
Thomas expressed to his business associate, J. R. Tate, his
desire to transfer the stock to his wife, and later pronounced
to him that he had actually transferred it to her. ·
The fact that Thomas did not transfer the stock to his
wife on the books of Tate & Thomas, Incorporated, can only
indicate that he intended to vest conditionally in his wife the
title to this property, and that such title should be defeasible
by subsequent events. Although the title in Florence S.
Thomas might have been an inchoate, imperfect and defeasible interest during the lifetime of her husband, it became
absolute at his "death from a cause which theretofore had
created a belief that he was confronted with an imminent
:peril.
Professor Graves, in his article on Gifts of Personal Property, on page 883 of 1 Virginia Law Register, says :
''The gift must be made in peric'lilo mortis~under the apprehension of death as imminent. The peril, however, need
not be that which arises from mere physical disease. It is
:sufficient if it arises from any external cause. Such a donation, says Pomeroy, may be made by a donor who anticipates
bis speedy death because he ·is suffering at the time under
an attack of severe illness, which he supposes to be his last,
<>r because he is exposed, or expects to be exposed, to some
great and unusual peril -of his life, as by a soldier soon be-
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fore entering· into battle, or by a person soon before undergoing a dangerous surgical operation.''
It is contention of the petitioner that her husband made
his gift of the stock and bond to her under apprehension
of death as imminent. The evidence sho,vs that on J\1arch
lOth, the very day on which he suffered his first hemorrhage
he had engaged in a game requiring considerable physical
exertion. It further shows that after about four weeks of
consultation with and examination by his physician, he was
advised that he had a cancerous tumor; that he made trips
to Richmond in April, May, August and October to consult
with and be examined and treated by a specialist, Dr. Joseph
Geisinger; that he was required to go to Memorial Hospital
in the City of Danville for treatment on several occasions;
that from the last part of J nly up to his death on November
28th, he was confined to his bed; that his health steadily declined from· March 10, 1934, until his death, November 28,
1934, from a serious disease often considered incurable, and
that when Thomas gave his wife his bunch of keys containing
.a key to the lock box in his iron safe where the envelope was
found, he said to her that the keys would mean a great deal to
her if anything happened to him. These facts are not contradicted or controverted, and we confidently say that they
show that Thomas apprehended death at the time that he
executed the papers, indicating his intention to make a gift
of the stock and bond to his wife, and that the peril confronting him was even greater a.t the time of the delivery of his
keys to her by means of which she was to acquire actual
possession of the subject matter of the gift.
In the absence of a deed of gift, delivery is essential to
a gift cOlUsa mortis as well as a gift inter vivos. But this delivery may be either actual or constructive. It is actual when
possession is given by manual tradition of the subject of the
gift; constructive when only the means of obtaining· actual
- possession are delivered. The cas-e of Thomas' Admr. v.
Lewis (cited above) clearly establishes the rule in Virginia
that. constructive delivery ·of stock is established when a key,
·by means of which actual possession of the stock may be
obtained, is given to the donee by the donor with the intention of making a gift of the stock. This rule or principle of
law has not been changed or ~odified since the Thomas case
was decided.
''Delivery of personal property is essential to a gift,
whether inter vivos or causa mortis, but it is not essential in
either case that it should be simultaneous with the words of
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donation. It may either precede or succeed the words. If
it precedes the words, so that the pr?perty. is already in. t~e
possession of the donee, no new dehvery IS necessary, 1f 1t
succeeds the words, it makes perfect that which was before
inchoate.'' But as to gifts C{llu.sa mortis, the better opinion
that a previous possession as bailee is insufficient without
new delivery; and it has been so held in Virginia and in other
States.
1 Virginia Law Register 873-874.

It is the view of petitioner that it cannot be seriously
contended that the evidence fails to show a compliance with
the first three requirements named in Professor Graves'
article necessary to a. gift ca'lt.sa mortis from her husband
to her of the stock and bond, the ownership of which is in
issue. The testimony of Florence S. Thomas upon the· subject of the conditions and circumstances attending the delivery of her husband's keys to her is not contradicted or
discredited unless it be contended that its force has been
diminished because of the fact that on her first examination
she failed to mention the keys. At the time of her first examination Mrs. Thomas, following the advice of the Executor and
the lifelong friend of her husband, had not employed counsel in a controversy involving highly technical principles. The
type of questions asked her show that the subject was lightly
touched. It is inconceivable under the circumstances to expect a woman with no business experience to relate conversations had by her with her husband during his last illness on
the subject of his bunch of keys given to her, the legal importance of which was not recognized by her until she advised with counsel. The strict and technical rules surrounding the making of a gift cau,sa mortis have been established
for the protection of the interests of innocent parties. In a
large number of cases involving gifts cau,sa mo-rtis, these
gifts have been established although the evidence shows ari·
opportunity for the perpetration of fraud, but in the case a.t
bar not even a doubt can be cast upon the intention of Thomas
to give to his wife the Tate & Thomas stock and the Masonic
bond. His intention can only be defeated by an adjudication
that the evidence shows a testamentary disposition rather
than a gift causa mo-rtis. Consequently, it is emphatically
insisted that a court of equity has the rig·ht to and should
accept the testimony of the petitioner for its full value. If
this evidence, and proper inferences therefrom, show that
Thomas delivered to his wife his bunch of keys containing
a key by means of which she might obtain actual possession
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of the stock and bond, which at that time and on a previous
occasion he expressed an intention to give her, the requirements of a gift causa mo·rtis have been met, and ,petitioner
is entitled to an award of the stock and bond which her husband wished her to possess and own.
It may be argued that the statement made by Thomas
to his wife (Record, page 53) to the effect that when he gave
the keys to her he said they would mean a great deal to her
if anything happened to him, shows that Thomas intended the·
gift to take effect at his death, and that a testamentary disposition was intended, but the attention of the Court is called
to the case of Johnson v. Colley, et al., 101 Va. 414, 44 S. E.
722, where it is said:
"It is insisted that the language of the donor, 'If I die
or anything happen to me', 'vhich accompanied the delivery
of the money, was a condition attached to the, gift that it was
not to take effect until the donor's death and shows a testamentary disposition was intended, and not a gift causa mortis.
The language used by the donor is but the expression of the
condition attached by implication of law to every gift causa
mortis-that it does not take effect absolutely and irrevocably
except in case of the death of the donor. It is not necessary
that the donor should express the condition, but, if he does
so, it tends to make plain the character of the gift rather
than to cast doubt upon it.''
In -the case of Thomas' .Admr. v. Lewis, cited above, it ·
was contended by counsel for Thomas' estate that the gift
was void because the donor deliv·ered one set only of the
keys and retained duplicate keys; but this objection met
with no favor from the Court. In the case at bar the evidence
fails to show that anyone else had a key to the lock box in
the safe where the stock and bond were found. The petitioner accepted her husband's bunch of keys when he. deliiVered them to her, and they were continuously in her possession from the time of their delivery up to Thomas' death.
.A.t the time of t~e delivery of these keys to petitioner Thomas
was confined to his bed and did not return to his office thereafter. It 'vas inconvenient at that time to deliver actual
·possession of the. stock and bond to her. When Thomas
gave her the keys he surrendered all control over the safe
place where the sealed envelope containing the stock and
bond were placed. His wife held the only means by which
the stock and bond in the locked compartment could be
reached. Her husband's intention to give her the stock and
bond was reiterated when he delivered the keys to her, and
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()n subsequent occasions when he impressed it upon her that
the keys w.ere very valuable to her, and this statement is borne
out by the-following excerpts from the testimony of Florence
S. Thomas;
Record, page 53-:

'' Q. Where were you and Mr. Thomas when he gave you
the keys?
"A. Well, Mr. Wooding, I think it was after Jim took his
bed and knew he was down for some time. He gave me the
keys and had a little talk-he gave me the keys and said they
would mean a great deal to me if anythlng .happened to him."
Record, page 48:
'' Q. Did he tell you at any time during this three weeks,
and before you left for Richmond in August what to do with
the keys?
''A..Yes, when he told me to take care of the keys, he said,
"Florence, those keys mean a. great deal to you and I both, so
take care of them, for the keys there in that bunch open the
box in which there are private papers left for you'.
''Q. From the time he gave you the keys, up until the time
you left for Richmond in August, where did you keep the
keys?
''A. I kept the keys locked in my wardrobe on the second
shelf in the box that contained my few diamonds, and the
1tey was taken out and I would hide it in on.e of my safe
places.''
·

Record, page 50:
'' Q. Did he mention the keys while he was down at the
hospital in Richmond?
''A. Well, the very morning we got there, Dr. Geisinger taok
him for a cystoscopic examination, and of course it was very
trying and very painful, and for several days he was right
sick, but after he rallied from that, one of his first questions
was to me, 'Florence, where are your keys 7' I said, 'Jim, I
had them in my purse, but they were heavy. I have them
locked up in my trunk over at the boarding house', and he
said, 'Remember those keys are very precious for you to
l1old, for you might need them in order to get in the box in
my safe to give you possession of what I told you I have left
you in the box'-two weeks before we left for Richmond the
last time."
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It is the contention of the petitioner that should the Court
be of the opinion that her husband,. J .. M. Thomas, did not
apprehend death as imminent on ~lay 5, 1934, or-at the time
of the delivery of his keys to her, the evidence is sufficient
to establish a gift inter vivos by which she is entitled to receive the stock and bond claimed.
CONCLUSION.,
An. ex~mination of the will of J. M. Thomas and the evidence of this case will show that he was an uneducated man,.
ignorant of the law, and that 'vhile he may not have pursued
the course of a more learned person to complete a gift causa
mortis or a gift inte1i vivos of the stock and bond to his wife,.
which he intended for her to have, he, as far as possible, in
his own way, performed every act which was necessary to vest
the title to this property in her. To destroy and nullify his
undisputable intention to accomplish this end will be contrary
to fairness and equity and a miscarriage of justice.
If an appeal is allowed, petitioner desires to adopt this
petition as her brief.
Petitioner avers that a. copy of this petition for appeal
was, on the 27th da.y of July, 1935, delivered to Malcolm K.
Harris, Attorney for the complainant; Horace G. Bass, Attorney for Averett College (Junior), Danville, Virginia ;
Harry Wooding, Jr., Guardian ad litem for infant defendants,
Frances Thomas, William R. Thomas, Helen Thomas, Edna
Thomas, Hazel Thomas, Roger L. Swain, Jr., ·walker Lee
Swain, and Agnes Ellen Swain and Roger Swain, Maud
Thomas, Mrs. Fannie Thomas, John D. Thomas, Claude
Thomas, Charles W. Grow, Frances Thomas and William R.
Thomas, all in person.
Counsel for petitioner desire to state orally the reasons
for a review of the decree complained of.
For the foregoing petitioner respectfully prays that an appeal with supersedeas may be awarded her from the .judgment
and decree aforesaid, and that your petitioner may be finally
decreed the title and ownership to the property claimed by
her, and that such reliet prayed for may be granted.
FLORENCE S. THOMAS, Petitioner.
By MEADE, MEADE & TALBOTT,
Counsel.
The undersigned Attorneys-at-Law, practicing in the
Supreme Court of Appeals of Virginia, do hereby certify
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that in their opinion this case should be review·ed by the
Supreme Court of Appeals of Virginia.
Dated at Danville, Virginia, this 27th day of July, 1935.
EDWIN B. MEADE,
FRAN.K TALBOTT, JlB.•
Received July 30, 1935.
M. B. WATTS, Clerk.
Appeal and supersedeas grant-ed. Bond, $300.00.
8j15j35.

H. B. GREGORY.

. Received August 17, 1935.

M. B. W.

RECORD
Pleas before the Judg-e or'the Corporation Court of Danville a.t the Courthouse thereof, on the 1st day of July,
1935.
Be it remembered that on the 31st day of December, 1934,
came The First National Bank of Danville, Danville, Virginia, Executor under the will of J. M. ',rhomas, and filed
its Bill of Complaint against Mrs. Florence S. Thomas, John
D. Thomas, Mrs. Fannie Thomas Loftis, Miss Maude Thomas,
Mrs. Mary T. Leathers, Claude L. Thomas, Mrs. Charles W.
Grow, Frances Thomas, William R. Thomas, Helen Thomas,
Edna Thomas, H~l Thomas, Roger Swain, Roger L. Swain,
Jr., Walker Lee Swain, Agnes Ellen Swain and Averett College (Junior), Danville, Virginia, in the following words and
figures, to-wit:
To the Honorable Henry C. Leigh, Judge of the Corporation
Court of Danville :
Humbly complaining, your Complainant, The First National
Bank of Danville, Danville, Virginia, shows that it is the duly
qualified Executor of J. M. Thomas, late of the City of Dan·
ville. It attaches as ''Exhibit Will'' a certified copy of his
Will, which has been duly probated in your Honor's Court.
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Complainant advises that it is unable to correctly construe
the said last Will and Testament, and prays that the Court
will direct and guide this complainant in the proper administration of said WilLand the codicil thereto.
Your complainant files herewith, as Exhibit B, a brief statement showing the assets of said estate, and advises that the
debts are comparatively small.
Your complainant further shows that the heirs at
page 17 ~ law of said J. M. Thomas are the following:
N arne
Relationship
Mrs. Florence S. Thomas
Widow
John D. Thomas
brother
Mrs. Fannie Thomas Loftis, sister
Miss Maude Thomas
Mrs. Mary T. Leathers

sister
s ster

(Children of W. J. Thomas,
(deceased brother)
Claude L. Thomas

nephew

Age Address
52 Danville, Va.
60 Martinsville, Va.
58 South Boston, Va.
Route 2.
55 South Boston, Va.
50 Baton Rouge, La.
·
Route 3.

28 1814 No. 23rd S.,
Richmond, Va.
25 3212 Lawson St.,
niece
Mrs. Chas. W. Grow,
Richmond, Va.
22 3212 Lawson St.,
niece
Frances Thomas
Richmond, Va.
William R. Thomas
nephew 20
do
Helen Thomas
niece
17
do
Edna Thomas
niece
13
do
·Hazel Thomas
niece
10
do
And that the children of Roger L. Swain, mentioned in
the last line of the codicil are as follows: Roger L. Swain,
Jr., 18 years of age, Walker Lee· Swain, 16 years of age,
Agnes Ellen Swain, 13 years of age. Complainant prays that
they, along with Averett College (Junior), Danville, :Virginia,
~entioned in said Will may be made parties defendant to
this suit, and required to l;lllswer same, but answer on oath
is hereby waived.
And your complainant further shows tha.t when the papers
of the said J. M. Thomas were examined, there was found in
his safe, at his place of business, an envelope, inscribed in
his handwriting as the property of Mrs. J. M. Thomas, and
that in said envelope there was a certificate for 250 shares
of the common capital stock of Tate & Thomas, Inc., which
your Complainant is advised is worth approximately $25,000.00; that in addition thereto, in said envelope, was a Bond
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<>f Masonic Building Corporation, which is of comparatively
small value; that said bond had not been transferred, but
said stock had been endorsed in blank duly witnessed under
date of May 5, 1934, and as above stated, both certificates
enclosed in the envelope and described as the
page 18 } property of Mrs. J. M. Thomas.
Your Complainant prays that your Honor will
guide and instruct it in the administration of said estate as
to the following among others,
1-What are the rights, if any, of the said Mrs. Florence
S. Thomas, to the aforesaid stock and bond 7
2-Is Averett College (Junior), Danville, Virginia, endowment fund entitled to the sum of $5,000.00 set out in the origi.llal Will of July 9, 1929, or, is said bequest revoked by the
provisions of the 'Codicil'
3-To whom does the r-eal estate, exclusive of the home,
pass under the provisions of the Will, and who will collect
the rents therefrom 7
·
4-When do the monthly payments provided for in the
Will and Codicil begin T
5-And generally to instruct and advise your Complainant
so that it may administer said Will in accordanoo with its true
purpose a.nd intent, and in accordance with the decrees and
orders which it prays your Honor will enter from time to
time.
And your. Complainant will ever pray, etc.
THE FIRST NATIONAL BANK OF
DANVILLE,
Danville, Virginia, Executor Under the Will of
J. M. Thomas.
Ey MALCOLM K. HARRIS, Counsel
HARRIS, HARVEY & BROWJt.

r

.

EXHIBIT WILL.

The Will of J. M. Thomas·
In· Own hand writing
I appont First National Executor of my Estate to buy
Sell & Reenvest & seems best for Said Estate, but
page 19 ~ would like mercantile enterest of J. M. T. & Co.
& Tate & Thomas Closed soon as can at right kind
of price. If I have not given my wife Florence Swain Thomas

16

Supreme Court of Appeals of Virginia.

·my home on West Main St., Said Home to Deed to her to do
~s she pleases with & Estat€ to pay the Tax, and automobile
Furniture & all personal Effects, do so at once, these to do
with as she pleases with, also to pay her $500.00 Five Hundred
Dollars first of Each Month

Next page'
and to Each of my Sisters, Maud,

~fary,

Fannie & one Bro.,.

J no., $50.00 Fifty Dollars per moth as long as they live
at Death of my wife Florence Swain Thomas I wish to give.
Averett College Endowment fund 5,000.00 Five Thousand
Dollars) if my wife cares to she ma.y will away half of
Ballance of Estate and other to go to my own Bros & sisters
or their children if she does not Make Will all of Said Estate
to go to my nearest relatives. Mr. J. R. Tate my life Partner will act with first nat Bank in handling this estate paying
him well for services as he can get better price for mercantile
business & render other valuble Service ..
This July 9th, 1929..

J. M. THOMAS

April 24th 1934
In My own hand writing
I want to change the amont willed to My Bro. & sisters
the Estate might not stand $50.00 per month I want change
to $25.00 per month and at the Death of my wife I want
the Estate Divided in Six parts 5 parts going to my own
Bro & Sisters or their childen and 6th part going to Roger
Swain or his children ..
J. M. THOMAS
I would rewrite this but I hardly have time to day but these
Two changes must be made do not wany my wife income to
be less than $500.00 per month at any time.

J. M. THOMAS
page 20 ~ Virginia :

In the Clerk's Office of the Corporation Court of Danville,
on the 5th day of December, 1934.
A writing purporting to be the last will and testament

of J. M. Thomas, late of this City deceased; together with
codicil thereto, was this day presented to the Clerk of said
Court.

F. S. Thomas v. First Nat. Bank of Danville.

17

And there being no subscribing witnesses to the said will
or codicil, J. R. Tate and J. W. Wall were· sworn and severally
deposed that they are well acquainted with the handwriting
of the said J. M. Thomas, deceased, and verily believe that
the said will and codicil and signatures thereto subscribed,
are wholly in the handwriting of the·. said J. Iv.t:. Thomas, deceased.
Whereupon the same is ordered to be recorded as the true
last will and testament and codicil thereto of the said J. M.
Thomas, deceased.
And on the motion of the First National Bank of Danville,
Danville, Va., by James Bustard, its Trust Officer, the only
executor named in the said will, who inade oath as the law
directs and entered into a bond in the penalty of One Hundred and Fifty Thousand Dollars, payable and conditioned
according to law (but without security, none being required
of it under Section 4149 ( 69) of the Code of Va.,) and which
said bond being acknowledged by the said First National Bank
of Danville, Danville, Va., by James Bustard, its Trust Officer,
is ordered to be recorded.
Certificate is granted the said First National Bank of Danville, Danville, 1Va., for obtaining a probate of the said Will
in due form.
OTIS BRADLEY, Clerk.
Copy-Teste:
OTIS BRA.DLEY, Clerk.
Virginia:
In the Clerk's Office of the Corporation Court of Danville,
on the 5th day of December, 1934. The foregoing last will
and testament and codicil thereto of J. M. Thomas, deceased,
together with the order of Court thereon, was admitted to
record.
Teste:
OTIS BRADLEY, Clerk.
IN TESTIMONY that the. foregoing is a true Copy taken
from the records of said Court, I, Otis Bradley, Clerk thereof, hereto set my hand and affix the Seal of said Court.
I further certify that said Executor's authority is still in
force and its acts as such are entitled to due faith and credit.
This the 7th day of December, 1934.
OTIS BRADLEY,
Clerk of the Corporation Court of
Danvi.lle, Va.
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EXHIBIT B.
December 12, 1934
Mr. Malcolm K. Harris, Attorney,
Masonic Building
Danville, Virginia.
page 21

~

Dear Mr. Harris :
·
In accordance with your request, we are giving
you below figures representing the value of the estate of the
late J. M. Thomas. ~he value set opposite the real estate
holdings and the notes held by this estate are estimated as,
of course, we have not had this property appraised as yet.
Cash in bank-personal account
$
Insurance on life
Household furniture
Buick automobile
1/2 interest in joint bank account with J. R. Tate
Estimated net worth of J. M. Thomas & Co.
Stocks (estimated)
Notes
Real estate owned, including home
1/2 interest in jointly owned real estate with J. R.

2,812.97

1,000.00
1,500.00
1,000.00
687.39

40,000.00
32,000.00
20,000.00
42,500.00

T•

~~00

Total

156,525.26
Very truly yours,

L. C. HORNE,
Assistant Trust Officer.
LCH:RL
Said cause was regularly matured and set for hearing at
rules.
And now at this day, to-wit, in the Clerk's Office of the
Corporation Court aforesaid on the 31st day of December,
1934, the following answer was filed on benalf of the infant
defendants Frances Thomas, William R. Thomas, Helen
Thomas, Edna Thomas, Hazel Thomas, Roger L. Swain, Jr.,
Walker Lee Swain and Agnes Ellen Swain:
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ANSWER.
The answer of Franc-es Thomas, William R. Thomas, Helen
Thomas, Edna Thomas and Hazel Thomas, Roger L. Swain,
Jr., Walker Lee Swafu and Agnes Ellen Swain, infants under
the age of twenty-one years by Harry Wooding, Jr., their
Guardian ad litem· appointed· by the conrt to defend their
interest in this cause, to a bill ·of complaint exhibited ,against
them and others in the Corporation Court of Danville by the
},irst National Bank of Danville, Danville, Virginia, executor
·
under the will of J. M. Thomas, deceased.
page 22· } These respondents, by their said Guardian ad
litem, for answer to the said bill say:
That they are infants of tender years and therefore incapable of' knowing or defending their rights in the premises;
tbey therefore submit their interest to the protection of the
court and pray that no decree may be rendered to their
prejudice.
And having fully answered they pray to be hence dismissed1

&c.

-

'

FRANCES THOMAS,
WILLIAM R. THOMAS,
HELEN THOMAS,
EDNA THOMAS,
HAZEL THOMAS,
ROGER L. SWAIN, Jll.,
WALKER LEE SWAIN,
AGNES ELLEN SWAIN,
By HARRY WOODING, JR.,
Guardian ad litem.
And again on the same day, to-wit, in the Clerk's Office of
the Corporation Court aforesaid, on the 31st day of December, 1934, the following answer was filed on behalf of Harry
Wooding, Jr.. , the Guardian .Ad Liten~ for the infant defendants:
ANSWER.
The answer in proper person of Harry Wooding, Jr., Guardian ad litem of the infant defendants F·rances Thomas, William R. Thomas, Helen Thomas, Edna Thomas and Hazel
Thomas, Roger L. Swain, Jr., Walker Lee Swain and Agnes
Ellen Swain, duly appointed to defend their interest in this
suit to a bill of complain filed against said infant defendants
:and others in the Corporation Court ofl Danville by The First
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National Bank of Danville, Danville, Virginia, Executor of
J. M. Thomas, deceased.
This respondent, for answer to said bill, says that he has
carefully read the same and is fully informed as to the purpose thereof; he admits that the First National Bank of Danville, Virginia, is the qualified executor of J. 1\L Thomas,.
late of Danville, Virginia, and that the last will
page 23 } and testament of said J. M. Thomas, together with
codicil thereto, was duly probated in your Honor's
Court.
It is also true that the said last will and testament and
the aforesaid codicil having been written personally by the
decedent in his own handwriting, presents questions which
make it exceedingly difficult for the executor to correctly construe the same and it is a proper case for construction of the
court and one in which the court should guide and direct the
executor in the proper execution of said will and the codicil
·
attached thereto.
This respondent also admits that the heirs at law of J. 1\L
Thomas, as set forth in said will, are correct so far as your
complainant knows. Your respondent also admits that when
the papers of J. M. Thomas were examined there was found
in his safe at his place of business an envelope in his handwriting addressed to Mrs. J. M. Thomas and that in said envelope there was a certificate for 250 shares of the- common
stock of Tate & Thomas which your respondent is advised
is worth approximately $25,000.00, and that there was also in
said envelope a bond of the Masonic Building Corporation
which is of comparatively small value, 'vhich said bond had
not been transferred and your respondent admits further that
the stock had been endorsed in blank, duly "ritnessed under
date of May 5, 1934.
But your respondent is advised and alleges that although
said stock had been endorsed in blank 'ln.d although the envelope was addressed to 1\{rs. J. M. Thomas, and probably described as her property, that said stock which had formerly
belonged to the said J. M. Thomas had never left his possession nor had he legally made a gift to Mrs. J. 1ti. Thomas
or anyone else which was irrevocable and that the said J. M.
Thomas had never at any time delivered the said stock to
Mrs. J. M. Thomas nor had she ever accepted same. The
stock had been and remained in the possession of and under
the control of the said J. ~I. Thomas and your respondent
therefore alleges that said transaction was not a good and
valid gift but that on the other hand the stock
page 24 ~had always been the property of J. M. Thomas
under his control and passed under his will to the
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residuary legatees among whom are the infant defendants
in this suit who are entitled to share in same, subject to the
provisions of the aforesaid will and codiciL Your respondent
admits that under the will of J. M. Thomas The First National
Bank of Danville, Virginia, was named as the executor with
power to sell and reinvest the assets of the estate and that
the request is made that J. M. Thomas & Company and Tate
& Thomas be closed as soon as the right price can be obtained
for said business.
Your respondent further admits that under said last will
and testament and the codicil thereto the testator devised to
his wife, Mrs. Florence S. Thomas his home on West Main
Street with the provision that the estate would pay the tax
and the automobile and furniture and all personal effects
absolutely in fee simple and he also bequeathed to her a
legacy of $500.00 a month. Your respondent further answering says that he believes that the codicil, when taken in connection with the 'vill and read in connection with said will,
has revoked said will insofar as the bequest o£ $50.00 per
month to testator's brothers and sisters and the bequest of
$5,000.00 to Averett College is
bequest of the house
and lot and ·personal effects· and $500.00 per month to Florence S. Thomas is not revoked, though the power given her
in said will to dispose of by will nne-half of said estate. i~
revoked. And the provision giving the balance of said estate
to testator's brother and sisters or their children is revoked
so as to permit Roger s,vain or his children to share in same
as provided for in said codicil.
Your complainant further answering sets forth what he beli.eves was the testator's true intent and prays that the will
be construed as follows :
1. Mrs. Florence S. Thomas should receive under said will
the house and lot on West Main Street and the sum of $500.00
a month, the monthly payments to begin as soon after the
death of the testator as practicable.
2. The bequests to Averett Colleg.e of $5,000.00 set out in the
original will of July 9t 1929, was revoked by the
page 25 ~ provision of the codicil.
3. The real estate, exclusive of the home, passes
under the provisions of the will to the executor, The First
National 'Bank of Danville, .Virginia, to be held by them and
managed during the lifetime of Mrs. Florence S. Thomas for
the purpose of creating a trust for the payment to her of
$500.00 each and every month and therefore the said executor is entitled to collect the rents therefrom during her lifetime.
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4. The living brothers and sisters of testator, to-wit: Miss
1\{aude Thomas, Mrs. Mary T. Leathers, Mrs. Fannie T. Loftis
and John D. Thomas are entitled to received $25.00 per month
as long as they live or until the death of Mrs. Florence S.
Thomas, whichever the first occur.
5. Upon the death of Mrs. Florence S. Thomas the remainder of the estate is to be divid~d into six parts, five parts
shall be divided between the four living sisters and brother
of the testator and the children of W. J. Thomas, who was a
deceased brothe·r. In the event that the brother and sisters
of the testator or any of them should die before Mrs. Florence S. Thomas, the children of such deceased brother and
sisters to take the part their parent would have received. The
other sixth part of the balance of the estate to go to Roger
Swain if he is living at the time of the death of Mrs. Florence S. Thomas and if not, to his children.
And now having fully answered, this respondent prays
that said will may be construed as above set forth and that
the stock of Tate & Thomas standing on their books in the
name of J. W. Thomas and found in his safe and never delivered to Mrs. Florence S. Thomas, be adjudged to be a
part of decedents' estate and directed to be turned over to
his executors to administer as such.
And your· respondent will ever pray, &c.
HARRY WOODING, JR.,
Guardian ad litem.
And now at this day, to-wit, in the Clerk's Ofpage 26 ~ fice of the Corporation Court aforesaid, on the
17th day of January, 1935, the following answer
'vas filed on behalf of Averett College (Junior), Danville,
Virginia:

ANSWER.
The answer of Averett College, Danville, Virginia, to a Bill
of Complaint filed against it and others in the Corporation
Court of Danville, Virginia, by the First National Bank of
Danville, Executor of J. M. Thomas, deceased.
This respondent, reserving to itself the benefit of all just
exceptions to said Bill of Complaint, for answer thereto, or
to so much thereof as it is advised that it is material it should
answer, answers and says: ·
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That it is true as alleged in said Bill that J. M. Thomas
()f the City of Danville, died testate, his will being dated
July 9, 1929, and a codicil thereto dated April 24, 1934, naming the First National Bank of Danville executor therein,
being probated in the Clerk's Office of the Corporation Court
of Danville, Virginia, on December 5, 1934, a certified copy
of said will and codicil being filed with said Bill.
This respondent avers that the bequest of $5,000.00 to Aver~tt College Endowment Fund in the will of July 9, 1929,
is not revoked by the provisions of the codicil of April 24,
1934; that the estate to be divided in six parts for the testator's relatives at the death of his wife as provided in said
:codicil is the balance of the estate after payment ·of said
bequest of $5,000.00 to Averett College E·ndowment Fund;
that said bequest of $5,000.00 is a specific legacy payable at
the death of the testator's wife out of the personal or real
~state of the testator which may be left after the payment
during the lifetime of the testator's wife of the legacies of
$500.00 a manth to said wife and $25.00 a month to each of
three sisters and one brother named in said will and before
the division of the balance of said estate among testator's
relatives as provided in said codicil.
page 27 } This respondent further avers that the real es. tate of said testator, exclusive of the home on West
}fain Street, Danville, Virginia, passed under the provisions
'Of said will to said executor to sell, reinvest the proceeds, manage and collect the rents and profits therefrom, for the best interests of the estate, and from said rents, profits and proceeds, and from the personal property and the income thereon, to pay during the lifetime of testator's wife $500.00 a
month to said wife, and $25.00 a month to each of three sisters and one brother named in said' will, and that at the death
-of said wife to pay first the sum of $5,000.00 to said Averett
College Endowment Fund out of said real estate or personal estate and to divide the balance of said real estate and
personal estate in six parts among the relatives of said testator as provided in said codicil; that the said relatives of
said testator do not have the right under said will to the
real estate or the proceeds therefrom, except the $25.00 a
month to the three sisters and one brother, until the death
of said testator's wife and until the legacy of $5,000.00 to
said Averett College Endowment Fund has been paid by said
Executor from said real estate or personal estate, after which
payment of said legacy, the said relatives named in said codicil, are entitled to a division and distribution of the balance
of said real estate and personal estate by said Executors as
provided in said Codicil.
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Ths respondent neither admits nor denies the remaining
allegatiohs of said will and requires strict proof thereof.
And now having fully answered the complainant's Bill this
respondent prays to be hence dismissed with its reasonable
costs by it in this behalf expended.
AVERETT COLLEGE,.
Danville, Virginia,:
By HORACE G. BASS, CounseL

f

Tile following depositions of Landon Horne, J"..
R. Tate and ~Irs. Florence S .. Thomas were taken
for the complainant on March 4, 1935 :.

page 28

DEPOSITIONS.
The first witnessr
MR. LANDON HORNE,
being first duly sworn, testified as follows:

Q. Mr. Horne, there is filed with the Bill i·n this case, a
list of the next of kin of Mr. J. M. Thomas, along with their
ages and residences. This list was furnished to me by you.
In so far as you know is that a correct list of the· next of
kin- their ages and addressesf
A. Yes, sir, to the best of my knowledge.
Q. Where did you obtain that information? .
A. I obtained the information principally from Miss Maude
Thomas, the sister of Mr. J. M. Thomas.
Q. .And since you obtained that list, has anything come to
your information to show that it is in any way incorrect?
A. No; sir.
Q. There is also filed with the bill in this case, a brief statement of the assets of Mr. J. M. Thomas. So far as you are
able to say, is that statement substantially correct, as to
what the property is?
A. Yes, sir.
Q. Your position is, I believe, Assistant Trust Officer of
The First National Bank of Danville, Danville, Virginia, and
the bank has qualified as Mr. Thomas~ ExecutorY
A. Yes, sir, that is correct.
Q. Who has been collecting the rents from the real estate owned by 1\{r. Thomas; since your qualification.
A. Such amounts as have been paid, we have been collecting them.
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Q. And you have been holding those separate from the rest
of his estate Y
.
A. Yes, sir, with the exception of those in arrears, up to
the date of his death, which we have been crediting to his
estate.
Q. Now, Mr. Horne, I wish you would please
29 ~ state what you know concerning the 250 shares of
stock of Tate & Thomas, Inc., 'vhich you found, or
was found in 1vlr. Thomas' safe, or elsewhere f
A. As I recall it, Mr. Tate and I were examining the contents of Mr. Thomas' safe, located in the store .of J. M.
Thomas & Company, a·nd we came across an envelope addressed in blank to Mrs. J. l\L Thomas. The envelope was
sealed and in that envelope· we found the .certificate for 250
shares of stock, which was registered in Mr. J. M. Thomas'
name, and also two bonds of Masonic Building Corporation;
with the stock was a note to the effect that this stock belonged
to· Mrs. J. M. Thomas.
Q. Have you got it with you?
A. No, sir.
Q. Won't you please go down and get it, and properly describe it in this deposition f
A. I will, yes, sir.
Q. Mr. Horne, has The First National Bank, as Executor of
Mr. Thomas, any interest, except to have a proper construction of Mr. Thomas' will 7
A. That is all.
Q. What is the situation with refernce to Mr. Thomas' debts
or obligations?
A. Well, so far as we have been able to determine, all of
his ·immediate debts have been paid, that· is, with the exception such as ta~es, inheritance or federal estate, and income
taxes, which might be assessed.
Q. So that the outstanding indebtedness is practically nothing, except the tax obligation f
A. Yes, and administration expenses.
Q. Will you plea·se state, Mr. HoriJ.e, briefly, just what
questions you are anxious for the Court to decide, so as to
advise you as to the construction of Mr. Thomas' will Y
A. 1st-What are the rights, if any, of Mrs. Florence S.
Thomas to the 250 shares of stock in T-ate & Thomas, Inc.
2nd-What is the proper construction of Mr.
page 30 ~ Thomas' will with reference to the sum of $5,000.00
bequeathed in the original will to Averett College 1
3rd-What is the meaning of the clause in Mr. Thomas'
Will which provides that the Executor should pay the taxes
on the home place devised to Mrs. Thomas?
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4th-To whom does the real estate, exclusive of the home
place pass under the provisions of the Will, and who should
collect the rents therefrom~
5th-When do the monthly payments provided for in the
will and codicil begin 1
We would also like for the Court to instruct us fully in
all general matters of administering Mr. Thomas' estate,
under the terms of his Will and the codicil.
And further this deponent saith not.
The witness authorizes the Notary to sign his name to this
deposition.
LANDON HORNE.
The next witness,
MR. J. R.. TATE,
being duly sworn, deposes and says as follows :
Q. Your name is Mr. J. R. Tatef
A. Yes.
Q. Mr. Tate you have been living in Danville practically all
your life, haven't you f
A. Yes, sir, ever since I was born.
Q. You and }Jlr. Thomas were close business associates,
and very close friends, were you not f
A. Yes, sir, we were.
Q. Do you know anything with reference to the circumstances under which Mr. Thomas, prepared this will and
codicils, independent of what the Will and codicils showf
A.. No, sir, I did not know anything about Mr. Thomas'
having a will, except he told me he had written a will, until
three or four weeks before he died. He had me bring the
will to his house one night, I opened it and read it
page 31 ~ about four weeks before he died.
Q. Was any comment made by Mr. Thomas at
the time with reference to it f
A. He asked me to bring it up there; it seems he was not
perfectly satisfied with it; that it might not be clear, and he
asked me to read it over, and. see if I understood what his
intentions were, but he did not make· any change in it.
Q. Did he say anything at all with reference to the provision in the will for Averett College, for $5,000.00.
A. No, sir, he did ·not make any specific reference to it.
Q. Now, Mr. Tate, there are 250 shares of stock in Tate
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& Thomas, Inc. That corporation, I believe is a Virginia
eorporation, of which you are the chief officer and owner; is
that correctT
A. Yes, sir.
Q.. How much is outstanding capital stock?
A. $100,000.00.
Q. Who owns the stock in the corporation!
A. I own 75%. 1\ir. Thomas 25%.
Q. What, Mr. Tate, as far as you can say, is a reasonable
value of the stock in that Comp8lly f
A. Well, it would be hard to say, Mr. Harris. It has. not
been a paying proposition for close to ten years. The book
value would show a little over $100,000.00.
Q. So that the book value would show $25~000 for 25()
shares.
A. Yes.
Q. Has it paid devidends?
A. Well, it has paid some dividends for the last few years,
drawing on the surplus. We haven"t been making anything.
Q. Is there a market value for this -stock. Could it be
readily sold T
A. I would not think so.
·Q. I show you, Mr. Tate, an envelope, plain, of
page 32 } large size, upon ·,vhich there is written nothing,
- except, "Mrs. J. M. Thomas". Can you tell us
'vhose hand writing that is Y
A. Mr. Thomas'.
Q. When, 1vfr. Tate, did you ever see this envelope before?
A. The day that Mr. Horne and I went through Mr..
Thomas' safe.
Q. You found that envelope., with that address?
A. Yes, sir.
Q. Was it sealed!
A. Yes, sir.
· Q. That was in the safe of Mr. Thomas, at his place of business f
A. Yes, sir. on Craghead Street.
Q. Was the envelope sealed?
A. Yes, sir.
·Q. What did the envelope contain?
A. Mr. Horne opened the envelope, and it contained a letter on the stationery of J. M. Thomas & Company, Danville,
Virginia, without date, t~e letter read:

"The enclosed stock, 250 shares Tate & Thomas Co., Inc.,
and gold bond No. 167, for $1,000.00 of the Masonic Building
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Corporation, is the personal property of my wife, Florence
Th;omas.''
This letter is signed by ~{r. J. M. Thomas, and witnessed
'':Mrs. P. J. Burton". The body of the letter is typewritten
It also contained stock Certificate No. 1 for 250 shares of
Tate & Thomas Co., Inc. The certificate is dated the 7th
day of April, 1923; is in the name of J. M. Thomas. On the
back it is assigned and transferred by Mr. J. M. Thomas, in
blank, witness, Mrs. P. J. Burton. The assignment is dated
5;5/1934.
It also contained certificate No. 167, purporting to be 6%
gold bond of the Masonic Building Corporation, payable to
the registered holder, for $1,000. The bond is dated the 15th
day of April,. 1925, and carries the certificate dated the 17th
day of June, 1929, and J. M. Thomas is the regispage 33 ~ tered holder of said bond. There is no transfer of
the· bond~
Q. Now, Mr. Tate, will you please state anything that you
know with reference to this certificate of stock, which you
have described, as being in this envelope, anything that Mr.
Thomas told you, or anything you know a bout it.
.A. Mr. Thomas asked me last spring, I would say, about
March; said he wanted to give Mrs. Thomas this stock, and
could it be handled, did I think, 'vithout going to the regular
expense; I told him I thought that if he would endorse that
stock, put it in an envelope with a letter, stating that that
is the property of Mrs. Thomas, and· put it away, I did not
think there would be any trouble or question about it.
Q. Did you ever hear anything more about it, after that
timeY
A. I think, possibly he told me he had done that.
Q. As I understand you, he told you he wanted to give
Mrs. Thomas the stock, and advised with you the best method 1
. · A. Yes, sir.
·
Q. You and Mr. Thomas. had been close business associates
for many years?
A. Forty (40).
Q. Of course you all were very close together, and eacb
of you enjoyed the utmost confidence one to the other?
A. Yes, sir.
Q. Mr. Thomas at the immediate time had been engaged in
business as J. M. Thomas & Company.
A. Yes, sir.
Q. Were you interested in that business? ·
A.·No.
Q. Do you recall where it was Mr. Thomas told you about
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wanting to give Mrs. Thomas the stock, and the circumstances
surrounding it 7
A. Either there in his place ~r at my place, they a~e j~st
about-100 yards apart; he was m my store, or I was m h1s,
I would say, in one or the other of those two
page 34 ~ stores. ·
Q. And he advised with you as to the best method
of transferring the stockY
A. Yes, and he did exactly what I advised him to do, right
or wrong.
Q. Do you know anything else surrounding it, that would
be of interest to the Court in undertaking to construe the
willf
A. No, I do not know that I do. I think 1\IIr. Thomas' will
was rather crudely written, from a legal standpoint. I thi~
I would understand it better than you would.
Q. You do not know anything else that you could think
of. that would be of any interest to the court in undertaking
to construe it properly¥
A. I do not.
Q. One of the things that dist·urbes me very much with
reference to the will is the effect of the codicil upon the previous bequests as set out in the main body of the will. Did
Mr. Thomas ever state to you anything that would throw any
light on his intention 'vith reference to the codicil.
A. I did not know he had any codicils until about six weeks
before he died; then he had me go and bring the will out of
the safe, and that was the first time that I ever knew about
it. He asked me, ''Mr. Tate, you think you understand what
I want"? I said, "I think I do". I thought his idea was, if
it was not clear to me, he had better get it re-written.
.
And further the deponent saith not .
. The witness authorizes the notary to sign his name to this
deposition.

J. R. TATE.
The next witness,
MRS. FLORENCE THOMAS,
being first duly sworn, deposes and says as follows:

Q.. Mrs. Thomas, will you be good enough to tell us what,
if anyth~ng, you know'with reference to this stock, which was
found in the envelope which Mr. Tate has described?
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A. About two weeks before 1ne went to Richmond the last
time, we were sitting on the porch, and he told me
page 35 ~ practically his will, just as it is, he did not say
''codicil'', he said he added what is there to his
will; he then went back to Tate and Thomas, and said '' Florence, this I want to be sold out as soon as advisable", and
said, "you will not have any trouble with that, because it is
all sealed in an envelope, and addressed to you", and he said,
"Of course ·you would want to reinvest it in something", and
that the bank and Mr. Tate would help me.
Q. Told you in effect he had put this stock in an envelope,
and addressed it to you, and that it was yours to sell, or do
whatever you wanted to?
A. Yes, sir.
_ Q. Did Mr. Thomas ever tell you anything else that would
throw any light on the proper construction of it?
A. No, he did not; he just repeated his will just as near
like it is written as possible.
Q. You never did receive actual possession of this certi:ficate of stockY
A. No.
Q. It was always in l\1:r. Thomas' safe?
A. Yes, sir.
Q. That was Mr. Thomas' safe down at his place of business on Craghead StreetY
A. Yes.
CROSS EXAMINATION.

By }ffr. Horace Bass, Counsel for Averett College:
Q. l\1:rs. Thomas, what was Mr. Thomas' connection with
Averett College during the last few years of his life, or any
other time during his life T
A. Well, I can truthfully say, in later years, Jim had said
he felt if he could, he wanted to leave Averett an Endowment
Fund, and asked me if I did not think it would be nice, and I
said "Yes", and then he spoke of his will to me two weeks
before going back to Richmond, he brought that in; said "as
you lrnow, I have always expressed the wish that I wanted to
leave Averett an Endowment, and said he had $5,page 36 ~ 000.00.
Q. About ho,v long before his death?
A. About 10 days or two weeks before me went to Rich-·
mond; he stayed four or five 'veeks in Richmond, and just a
short while here.
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Q. I understand he. stated he had .always desired to, and
had provided $5,000.00?
A. Yes, sir.
.
Q. Mr. Thomas 'vas a Trustee of Averett College 7
A. Yes, and was very much interested in the affairs of the
college.
RE-DIRECT.
Mr. Harris:
Q. Mrs. Thomas, that conversation, as far as you remember,
was it after or before the death of the codicil to Mr. Thomas'
will?
A. That was just before me went to Richmond, about the
middle of October.
Q. So that was after this codicil was written?
A. Yes, sir, but he did not think tbat would interfere with
anything else., and he did express the wish several times, and
he asked me of Mr. Meade was at home, and I said "no", and
one night I told him Mr. Meade's lights were on, and I expected he was at home, ·and later he came over, but we had
a room full of .company, and he did not say anything about
it at all; he 'vas so ill and felt so badly, and was worrying
so much, I think he felt if he could have gotten Mr. Meade,
he did not feel like going into it.
Q. You are satisfied so far as your information is concerned that Mr. Thomas intended that Averett C'ollege should
get this $5,000.00 w·hen this estate was s.ettled up1
A. Yes.
And further this deponent saith not.
The witness 'authorizes the notary to sign her name to this
deposition.
.
FLORENCE THOMAS.
The following deposition of Dr. J. W. Cammack
was taken for defendant Averett College (Junior),
Danville, Virginia, on on M-arch 5, 1935 :

·])age 37 }
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DEPOSITION.

Examination by Mr.

Bass~

. Tlte witness,
DR. J. W. CAM~IACK,
being first duly sworn, deposes and says as follows:
Q. Dr. Cammack, you are President of Averett· College,
Danville, are you not~
A. Yes.
Q. Did you have a conversation with Mr. J. M. Thomas,
in Richmon~, Virginia, sometime prior to his death, regarding
·Averett College Y
A. Yes.
Q. Can you tell us as near as you can, the date of that conversation that you had with him T
A. I do not remember the exact date, however, two days
·before he left Stuart Circle Hospital, coming back to Dan.ville, and he died about a week or ten days after he came
back to Danville ; so, about twelve ·days before his death.
Q. Where was that conversation held, and what were the
cir$3umstances surrounding the conversation T
· A. I was spending sometime in Richmond; I was staying
about two blocks from Stuart Circle Hospital, and went
·around to see Mr. Thomas, and when I went in, Mrs. Thomas
said he was out in the back yard, in a rolling chair, and for
me to walk out in the back yard, and talk with him. I went
out in the back yard of the hospital, and found Mr. Thomas
there in his chair. I talked with him for several minutes, and
I asked him about his condition, and he seemed to think he
was pretty sick, and some one had told :1\{r. Thomas that there
·was· some doubt about my coming back to Averett, and he
mentioned that to me, and said, "We are counting on you to
come back t.o Averett College", and I said, "Well, I have no
plans other than to come back to Averett College,
page 38 ~ and expect to return the first of February, beginning with the second semester'', and he said,
. . .
''I am certainly glad to know that", and I. then said, "Well
when I get back, I am going to count on you to continue to
stand by us; we need the help of all of our friends in carrying on the work of· the College", and I said, "You have
been one of our best friends, as a Trustee, and I want you to
get well and come on back to Danville", and then Mr. Thomas
made this remark-'' Well, I do not know what is going to happen to me, I am sick, but if anything happens to me, you will
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find out that I did not forget Averett College". That was
substantially the conversation.
Q. Did he explain exactly what he meant by that statement?
A. No.
Q. Did you question him further about it f
A. No.
Q. You understood what he meant by that?
A. I inferred that he meant that he would remember Averett College in his will.
Q. Was anybody present when he made that statement to
you?
A. No, he and I were in the hospital yard alone.
Q. What was Mr. Thomas' official connection with Averett
College?
A. He had been for many years o'Ile of our trustees.
Q. Has he shown an active interest in the college and its
affairs?
A. Quite active ; never missed a meeting of the trustees,
and at times served on our executive committee.
Q. How often did you have a meeting of the trustees Y
A. Regular meeting, twice a year.
Q. Would he attend other functions at the college?
A. We had programs in the auditorium and he very frequently attended them.
Q. What was the last trustee's meeting that you recall that
he attended f
A. The last meeting· before his death, in May, 1934.
Q. Did he ever give any contributions to Averpage 39 ~ ett, in his life time?
A. The only one I know about, when we put on
our campaign for the new Science Building, he worked very
faithfully, and gave $500.00 that was in 1928.
Q. Averett College is a Baptist institution, is it not Y
A. It is owned by the Virginia Baptist General Associati®.
.
Q. What church was Mr. Thomas connected with in Danville?
·
A. First Baptist Church, in this city.
Q. Did he take a leading part in its affairs 7
A. Quite active, a Deacon, Chairman of the Finance Committee, and Chairman of the Ushers.
Q. ·Does the First Baptist Church show a particular interest in Averett Oollege, and take the largest interest in
Averett College of any church in Danville?
·A.- They have since I have been here. $40,000.00 we raised
in the ·campaign; I think the members of the First Baptist
Church gave about $25,000.00.
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CROSS EXAMINATION.
Mr. Harris:
Q. Dr. Cammack, was this conversation that you had in
Richmond with ~Ir. Thomas, as you stated about 10 days prior
to his death, the only conversation that you ever had 'vith him
with reference to any bequests to Averett College~
A. On several occasions I had conversations with him in
which I pointed out the importance of the friends of Averett remembering the college in their wills; I just called his
attention to it, I never did press him with it.
And further this deponent saith not.
The witness authorizes the notary to sign his name to this
deposition.

J. W.

CA~1:MACK.

And now at this day, to-wit, in the Con>oration Court
aforesaid on the 27th day of April, 1935, the following decree was entered:
DECREE.
page 40

~

On motion of Florence S. Thomas and for good
cause shown, she is allo,ved to file her petition
and answer in this cause, and is hereby given the right to
taoke depositions in support of her claim, provided said depositions are taken, transcribed and filed in the Clerk's Office of
this Court on or prior to May 20, 1935, unless this requirement is later modified or extended by order of Court.
On further motion of Florence S. Thomas, she is allowed
to file her answer, by counsel, in this cause.
And on the same day the following petition and answer,
and anwser by counsel were filed on behalf of Florence S.
Thomas:
·
PETITION AND ANSWER.
Your petitioner, Florence S. Thomas, respectfully represents that she is the widow of J. M. Thomas, who died in the
Citv of Danville, Virginia, on November 27, 1934; that no
children were ever born of their marriage ; that she has no
business experience, and that her deceased husband, J. M.
Thomas, during their married life, always attended to busi-
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ness affairs without consulting and advising with her, and
without giving her the benefit of business discussions and his
jugm.ent in business matters;
That she is a party defendant to the above styled cause,
·which was instituted in your Honor's Court on December 4,
1934; that at the request and suggestion of the complainant,
or its attorney, she accepted legal service of the summons
issued by the Clerk of your Honor's Court; that she is now
.advised that the bill of complaint in said cause was filed on
December 18, 1934, and that the depositions were taken therein on March 4, 1935, and 1\IIarch 5, 1935, and that said depositions were not filed in the Clerk's Office of your Honor's
Court, but were handed to your Honor along with the other
papers in the cause on or about Aprill, 1935; that on or about
the time of accepting legal service of said summons she was
advised or led to believe that it was not necessary at that stage
of the proceedings for her to retain counsel to
page 41 } protect her. interests, and was assured that if it
later became necessary for her to retain counsel
:she would be promptly notified; that on -Easter Monday,
April 22, 1935, she was advised by complainant's trust officer to immediately employ counsel to protect her interests
in said cause;
That petitioner, ignorant of her rights and without advice
Qf counsel, accepted as aforesaid leg·al service of a summons
making her a -party defendant to said cause, but in doing
so she did not intend to waive any rights given her by law in
regard to her deceased husband's estate, particularly the
-right, if she so elooted, to renounce the provisions made for
her in his will;
That petitioner pron1ptly employed counsel, upon receiving said advice from complainant's trust officer, and is now
advised that her interests and rights can be fully protected
only by the development of additional facts, which will require the taking of further depositions ;
That your petitioner expects and intends to prove by such
further depositions the following facts:
That her deceased husband remarked to his trusted employees, Willard Wall and Roger Swain, on two or more occasions subsequent to May 5, 1934, the date on which the stock
certificate issued by Tate and Thomas .Company, Incorporated,
and found in a sealed envelope with the name of Mrs. J. M.
Thomas written upon it, was assigned in blank by J. M.
Thomas, that he had given the Tate and Thomas stock to his
'vife, and that it belonged to her;
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That J. R. Tate told L. C. Horne, assistant trust officer
of complainant, before the contents of the safe of J. M..
Thomas at his place of business on ·Craghead Street in the
City of Danville were examined by them, that he expected
that they would find in the safe a sealed envelope with Mrs·.
J. M. Thomas' name on it, which would contain the Tate
and Thomas stock; that a few minutes later a plain envelope,
sealed and with the name of Mrs. J. M. -Thomas written
upon it, was found in the safe; that said L. C. Horne handed
said envelope. to the said J. R. Tate and asked him to open
it, but that he, the said J. R. Tate, declined to open
page 42 ~ it and laid it upon a table, and that later said envelope was opened by the said L. C. Horne, assistant trust· officer of the complainant, and it was found to. contain the Tate and Thomas stock.
That in addition to the Tate and Thomas stock, the bond
of Masonic Building Corporation, and the note or memorandum signed by J. M. ThGmas and witnessed by Mrs. P. J. Burton, all of which 'vere described in the depositions heretofore
taken in this cause as having been found in said sealed envelope with Mrs. J. M. Thomas' name thereon, there was
found in said envelope Certificate A No. 60 for $375.00 covering Contract and Agreement of Sale of Portion of Certain
. ·Private Interests and Personal Property (Patent Rights),
issued under the name and seal of Julian W. Fretwell to
Mrs. J. M. Thomas, and Certificate A No. 40 for $250.00 covering Contract and Agreement of Sale of Portion of Certain
Private Interests and Personal Property (Patent Rights),.
issued under the name and seal of Julian W. Fretwell to Mrs.
J. M. Thomas;
That on and before May 5, 1934, J. M. Thomas was suffering from a cancerous growth and his health for some time
theretofore had been gradually declining, and that subsequent
thereto his health steadily declined until he died on November 27, 1934;
That on or about the time of the conversation which took
place between J. M. Thomas and petitioner, his wife, two
weeks before the said J. M. Thomas was taken to Richmond,
Virginia, for the last time, which conversation is related in
said depositions heretofore taken, the said J. M. Thomas
gave his bunch of keys to petitioner, and on that occasion
and other oCcasions impressed it upon her that they must be
kept safely and not lost, for they were very precious to her;
that said keys remained in the possession of and under the
control of said petitioner until after the death of the said
J. M. Thomas, and that two or three days subsequent to his
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death the complainant sent to petitioner's home
page 43 } for said keys to open the locked compartment in
the safe of J. lVI. Thomas at his aforesaid place of
business, and your petitioner, sick of bed and in a state of
collapse following her husband's death, acceded to the request and delivered the keys to the complainant;
That in the early spring of 1934 the visits of the said J. M.
Thomas to his place of business and the hours consumed there
in attending to business affairs became more and mo1~e irregular, until his illness did not permit his presence there; that
from said date up to his death his trusted employees carried
on his business of wholesale merchant and attended to the
affairs ordinarily arising in such business; that his employees
had access to the large iron safe in the office at his place of
business, with the exception of a small compartment therein,
which was kept locked and access to which was gained by
means of a key; that said key was one of the keys contained
on the bunch of keys delivered as aforesaid by J. M. Thomas
to petitioner, his wife, under the above mentioned circumstances; that the stenographer and secretary of the said J.
M. Thomas, as well as the said Willard Wall, knew the combination to said iron safe, and that the doors to said safe
were opened on the morning· of every regular business day
and ledgers, accounts and other books and papers were taken
in and out of said safe in the ordinary course of said business.
Your petitioner avers that said Tate and Thomas stock and
said Masonic Building Corporation bond were given and delivered to her by the said J. ].{.Thomas, her husband, and that
he performed every act which was necessary to complete his
gift and delivery thereof to her, and that when the complainant requested of her, under the circumstances above mentioned, the keys to said lock box, she did not expect it to break
open her envelope with her property therein and take poss~ssion thereof and continue to hold her said property against
her title and ownership thereto, and such action on its part
can in no way effect a change of her ownership in said property. But your petitioner further avers that the complainant
has refused to deliver said property to her, and
page 44 ~ although she believes and feels confident that the
facts already proven will be sufficient for the
Court to establish in this cause her title and ownership to
said property, her rights will not be fully protected unless
she is allowed to take further depositions to prove additional
facts which should be considered in the adjudication of said
issue, not only in fairness to herself, but in fairness to the
Court.

38

Supreme Court of Appeals of Virginia.

Wherefore, your petitioner prays that she may be allowed
to file this her petition in said cause; that this petition. may
be· treated as an answer to that part of the bill of complaint
which deals with the question of ownership of the certificate
for 250 shares of the capital stock of Tate and Thomas Company, Incorporated, and the $1,000.00 bond of Masonic Building Corporation; that your petitioner may reserve unto herself the right given· her by law to renounce the provisions
made for her by J. M. Thomas, her husband, in his last will
and testament, and that it may be decreed, if she assert said
right, that her acts unadvisedly in accepting legal service of
process and in attending the taking of the depositions heretofore be not taken as a waiver of her said rights; that said
petitioner may be allowed to take further depositions to prove
the true state of facts existing in rgard to ownership of the
Tate and Thomas stock and the bond of the Masonic Building Corporation before the issue of ownership of said properties is determined by the Court. And she will ever pray,
etc.
Given under my hand this 27th day of April, 1935.
FLORENCE S. THOMAS.
ANSWER BY COUNSEL.
For answer to said bill, or to so much thereof as she is
advised that it is now necessary for her to answer, this respondent replies and says that by leave of Court she has this
day filed a petition and answer setting up her claim of ownership to 250 shares of the stock of Tate and Thomas Company, Incorporated, and the Masonic Building Corporation
bond found in the safe of her husband, J. M.
page 45 ~ Thomas, in his place of business on ;Craghead
Street in the City of Danville, Virginia, in an envelope sealed and containing her name thereon; that the ~ill
of complaint has submitted to the Court for consideration
and determination certain other questions which have arisen
in the administration by the complainant of the affairs and
estate of her husbal).d, J. M. Thomas, deceased; that until
the question of ownership of said stock and bond are determined this respondent is not and cannot be fully advised as
to whether or not it is to her best interests to renounce the
provisions made for her in the will of J. M. Thomas, her deceased husband.
This respondent, therefore, prays that the Oourt may defer the determination of the other questions submitted to it
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by the pleadings and evidence in this cause until the owner, ship.of said stock and bond are adjudicated.
MRS. FLORENCE S. THOMAS.

By MEADE, MEADE & TALBOTT, Counsel.
The following depositions of Mrs. Florence S. Thomas,
L. C. Horne, James R. Tate, Mrs. P. J. Burton, J. W. Wall
:and James Bustard were taken for the defendant Florence
S. Thomas on May 10, 1935 :
·
DEPOSITIONS.
MRS. FLORE·NCE S. THOMAS,
called as a witness on behalf of the defendant, and being first
duly sworn, deposes and says as follows:
DIRECT EXAMINATION.

By Mr. Meade:
Q. Mrs. Thomas, you are one of the defendant in this cause;
please state your age.
A. Fifty.
Q. When were you married to Mr. J~ M. ThomasV
A. Septen1ber 23, 1903.
Q. Were either you or Mr. Thomas married before Y
A. No.
page 46 } Q. Were there any children born of your marriage!
A. No.
Q. Prior to your marriage, or thereafter, have you ever had
any business experience T
A. No.
Q. Mrs. Thomas, when did Mr. Thomas, your husband,
have any indication that he had a serious trouble, from which
he finally died?
A. Without any warning, on the lOth of March-last
1\farchQ. March 10, 1934 Y
A. Yes.
Q. What indication was there at that time?
A. You mean-he had a hemorrhage.
Q. Did he call in a physician f
A. Yes, he immediately went to the 'phone and called
Dr. Julian Robinson, and as well as I remember, he was out
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of town, and he called Dr. Upchurch and went down in the
car right away to Dr. Upchurch_
.
Q. Was he sent to Memorial Hospital f'or an examination t
A. Yes,. I think he went to Memorial Hospital, not the ne~t
morning, but in a morning or two, and he had a cystoscopicexamination and stayed there about a weefr or ten days before
he returned home.
Q. About when did Dr. Upchurch give his diagnosis of the
case?
A. Well, his final diagnosis was· s·ome time in April-the
middle or the latter part-of course, I can't say right off,.
unless I talked with Dr. Upchurch and asked him.
Q. What did Dr~ Upchurch say was, in his opinion, the
trouble with 1Ir. Thomas?
A. He advised him to seek a more experienced doctor-that
he thought llis trouble was· c-ancerous tumor.
Q. Did Mr. Thomas seek other doctors in an effort to arrive at this trouble?
A. Yes, I think it was the very next day, Dr. Upchurch himself carried him down to Richmond and brought him back
that afternoon.
page 47 ~ Q. You say Dr. Upchurch took him to RichmondA. Early one morning.
Q. And brought him back that afternoon f
A. About eight or nine o'clock that night.
Q. When did he make his next trip to Richmond 1
A. I think it was around the first of J\{ay. He was in Richmond the 25th of May at the William Byrd Hotel, and stayed
there about three weeks, so it must have been around the first,
of course,-the lOth, or something like that.
Q. The evidence taken on a former occasion shows that a
transfer of stock, according to the date on the back of it,
'vas made on ~fay 5, 1934A~ That must have been just before he went.
Q. You think he went on his next trip to Richmond just
after May 5, 1934?
A. Yes, about the 8th or lOth.
Q. Did you go with him to Richmond on this occasion?
A. No, I did not, but I went down on the third week-end.
Q. When he left for Richmond in 1\!fay, 1934, did he give
you his bunch of keys to keep for him?
A. No, he was able to be up, you know, and walk about,
and Mr. Peter Booth carried him down in a car, and he had
his keys with him then. He went down to his three meals a
day, and walked around the hotel, and went down to Dr.
Hodges' for X-ray treatments every morning.
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Q. He stayed at the William Byrd Hotel f
A. Yes-and went back to the hotel in a taxi.
Q. How long did he stay in Richmond on this trip Y
A. When I went. down on the third week-end, and stayed
about three days-I had to come home, and I was not satisfied to leave him at the William Byrd Hotel, and I told him
I would not leave him unless he would let me make arrangements for him to stay at the Stuart Circle Hospital. He gave
in to me, and I made arrangements and took him to Stuart
Circle Hospital that afternoon, and came home
page 48 ~ that night..
.
Q. When he returned from this trip, did he attempt to transact business Y
A. Yes, he went to the store every morning, anywhere from
eleven to twelve, and I think ·a good many mornings stayed
from an hour to an hour and a half, and I would go and get
him and bring him home.
Q. About when did he have his next spell Y
A. Well, I think in July he had another right good hemorrhage, and he was taken then, as well as I remember, to Memorial Hospital, and that must have been about the middle
of Jp.ly, and he stayed there into the third week, and then he
was advised by Dr. Upchurch one Saturday afternoon, to take
a little ride in an automobile, which he did. He didn't want
to, but he said, ''I want ·you to g·o if you don't stay but ten
minutes'', and one of the head nurses went with him, and I
drove, and we stayed twelve minutes and brought him back,
and before he could get to the bed, he had another hemorrhage. They checked that hemorrhage, and they were trying
to see if moving about caused it. That was on Saturday
morning, and they immediately called Dr. Upchurch, and he
came that afternoon and sat down beside the bed and talked
to him and said, '' 1\Ir. Thomas, I advise you to make your ·arrangements and go back to Richmond Monday night", and
he argued of course, and said, ''I won't wait until Monday
night; I will go Sunday night".
Q. Did you go with him Y
A. Yes, I did.
Q. How did you go down to Richmond?
A. Went on the train in a drawing room.
Q. Did he turn over the keys to you before he started on·
this tripY
A. Yes, I had possession of his keys from the time he went
to the hospital, which was just about three weeks. I had full
·
possession· of them.
Q. You mean he gave you his keys before he went to Memorial Hospital in Danville in July? · -
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A. Yes.
Q. Did he tell you at any time during this three
page 49 ~ weeks, and before you left for Richmond in August what to do with the keys?
A. Yes, when he told me to take care of the keys he said,
''Florence, those keys mean a g·reat deal to you and I both, so
take care of them, for the keys there in that bunch open the
box in which there ar:e private papers left for you.
Q. From the time he gave you the keys, up until the time
you left for Ricmond in August, where did you keep the keys?
A. I kept the keys locked in my wardrobe on the second
shelf in the box that contained my few diamonds, and the key
was taken out and I would hide it in one of my safe places.
Q. You mean that you would lock the wardrobe door and
hide the key to the wardrobe so that no one could have access
to the wardrobe?
A. Yes, that was a habit before I had the keys, and I kept
it up.
Q. When you left for Richmond in August, did you have
the keys with you?
A. Yes, I had them.
Q. Where did you have them?
A. I had them in a blue purse-pocketbook.
Q. Did Mr. Thomas mention the keys on the trip down on
the train on that trip?
A. Yes, 'way past midnight, when I thought he was asleep,
he said, ''Florence, where are the keys?'' I said, ''Jim, I
have them here in my purse under my pillow".
Q. Now when you got to Richmond, where did you take
~1:r. Thomas?
A. To Stuart ·Circle Hospital.
Q. Who Wf:l.S his attending physician or specialist in Richmond?
A. Dr. Joseph Geisinger.
Q. How long did 1\{r. Thomas stay in the hospital in Richmond on this trip Y
A. I reckon I am safe in saying three weeks.
Q. Was this the last trip he made to Richmond?
A. No, we came back some time-I guess it was
page 50 ~ a little longer than that, because we came back the
latter part of August.
Q. Did he mention the keys while he was down at the hospital in Richmond Y
.
A. Well, the very morning we got there, Dr. Geisinger took
him for a cystoscopic examination, and of course it was very
trying· and verv painful, and for several days he was right
sick, but after he rallied from that, one of his first questions
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was to me, "Flprence, where are your keys?'~ I said, "Jim,
I had them in my purse., bri.t they were heavy. I have theni
locked up in my trunk over at the boarding house'', and he
said, ''Remember those keys are very precious for you to
hold, for you might need them in order to get in the box in
my safe to give you possession of what I told you I have
left you in the box-two weeks before we left for Richmond
the last time' '.
·
Q. Did you continue in posses~on of this bunch of key~ up
until the death of your husband!
A. The keys were in my possession, and at the time that
they went up to my home for the keys, I reckon in about three
days after Jim passed away, I had the keys in the wardrobe
locked, by my jewels, and I very reluctantly got up from my
sick bed and went to my wardrobe and unlocked it and gave
my brother the keys, which he said Mr. Tate had sent for, the
bank wanted them.
Q. Were you in continuous possession of those keys from
the time he gave them to you before going to Memorial Hospital in July up until the time of his death 7
A. Yes, sir.
Q. Mrs. Thomas, were you constantly with Mr. Thomas
.and at his bedsid-e during his illness, up until the time of his
death?
A. I didn't leave him hardly long enough to eat my meals.
Q. Did his health decline· rapidly from March 10, 1934, up
until the time he died?
A. Well, he held his own very well until I would say August, but he was in bed, of course, from July on.
page 51} Q.. On March 10, 1934, prior to the hemorrhage
which he had, had he taken any exercise?
A. Why, yes, that very evening that he had this spell, he
had a. g-ame of volley ball.
Q. He had been playing volley ball up until March 10, 1934 Y
A. Yes, two or three times a week.
Q. Two or three times a week, you say Y
A. Yes.
Q. Since Mr. Thomas' death have you made demand on the
First National Bank of Danville, Executor under his will, to ·
deliver your Tate & Thomas stock and bonds to you Y
A. I certainly have.
Q. What was their reply to your demands for this property?
A. What was their reply?
Q. Yes.
A. Well, Mr. Horne said, "Well, Mrs. Thomas, there is
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some question about the envelope that was found in his
box".
Q. What was your state of health, Mrs. Thomas, when the
keys were sent for a few days after Mr. Thomas' death;
were you up and abont the house,. or were you in bed under
the doctor's care-what was your state of health t
A. I was in bed.
Q. Under the doctor's careY
A. Under the doctor's a~d trained nurse's.
Q. And this was two or three days after your husband's
deathf
A. Yes, if I hadn't been sick, I would have gone down with
my keys myself; I wouldn't have sent them.
Q. When you were testifying on a former occasion in these
proceedings, why did yon not tell about the keys?
A. Because I didn't think it was necessary. No one asked
me, and I didn't think it was necessary-a gift that was given
to me straight out, I didn't think it was necessary to go into
details.
page 52 ~ Q. Yon didn't think the keys had anything to do
with the matter f
A. No.
Q. At that time you were not acting under advice of counsel, were you Y
A. No, indeed.
Q. When did Mr. Thomas dieY
· A. November 28, just past.
Q. 1934.
A. 1934.
Q. Did he die from this trouble which was diagnosed by
Dr. Upchurch!
A. Yes.
,
Q. A cancerous tumor 1
A. Yes. He had straight hemorrhages on for about three
days before he died without any check-up.
Q. Did you know, prior to Mr. Thomas' death that he had
purchased certain rights or interests in the patent rights of
Julian Fretwell, and had given these interests to you Y
A. Yes.
Q. Had he told you that he had done so?
A. Yes, all along from the beginning.
CROSS EXAMINATION.

By Mr. Wooding:
.
Q. Mrs. Thomas, Mr. Thomas had been delicate and sick
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off and on for many y~ars before his last sickness, hadn't
heY
A. Well, he hadn't been real strong, but he never was in
bed, or anything like that. He was active, and I just knew
he wasn't strong.
Q. You testified before about a conversation you had with
Mr. Thomas on the front porch, at which time he told you
that he had placed this stock in an envelope and addr·essed
it to you; can you fix the date of that conversation Y
A. No, I cannot, ~{r. Wooding. AJl I can tell you, I can
say it was from ten days to two weeks when we had set the
·
date to go back to Richmond.
Q. Was that after he had had his first hemorrhage?
·
A. Yes, we went back I reckon it was the 8th
page 53 ~ of October, and stayed down there about six
weeks.
Q. About what date was it that he had this first hemorrhage
when Dr. Upchurch was called in?_
A. The lOth of 1\farch, seven o'clock Saturday night-it was
either Saturday or Friday.
Q. And how long after that was it that he went to Rich.mond the first timeT
A. Let me see, it was after Dr. Upchurch had him in Memori~l Hospital for a couple of weeks.
Q. Now at the time he went to Richmond on that occasion,
was that before or after he told you about the stockY
A. That was before, in that special conversation.
Q. Now in your conversation with him on the front porch~
in which he told you he had put this in an envelope and addressed it to you, did he give you the keys at that time?
A. I already had the keys. I had had the keys about six
weeks in my possession.
Q. At the time he told you he had given you the stock, you
already had the keys. in your possession?
A. Oh, yes.
Q. And I believe you said you had had them how long?
A. Mr. Wooding, I can't tell you exactly-! just have to
guess at things; I suppose about six weeks.
Q. So, then, at the time he gave you the keys, he didn't say
anything to you about the stock being addressed to you Y
A. Oh, yes, all along he told me to take care of the keys,
that they meant a great deal to me-that he had a great many
thhigs in the safe, ang among them this Tate & Thomas
·
stock.
Q~ Where were you and Mr. Thomas when he gave you the
keys?
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A. Well, Mr. Wooding, I think it was after Jim
page 54~ took his bed and knew he was down for good for
some time. He gave me the keys and had a little
talk-he gave me the keys and said they would mean a great
deal to me if anything happened to him.
Q. Was he at home at that time?
A. Yes, right in his bed-I don't mean to say that he
didn't go out on the porch.
.
Q. I believe you say he was in bed at the time he gave you
the keys?
A. Yes, he had taken his bed, but he was up on the porch
about noon for a little while.
Q. Was anybody else present at the time he gave you the
keys and told you that they meant a good deal to you¥
A. No, just Jim and I.
Q. Where were the keys at the time he gave them to you Y
A. In the pocket of a gray suit he had recently had on.
Q. What sort of keys were on this bunch he gave you Y
A. Do you mean describe all of them Y
Q. Yes, describe, as nearly as you can, all the keys.
A. I can't do that, Mr. Wooding; I didn't pay that much
attention to it at that time. I knew that one of the keys
was to the box in his private safe.
Q. How many keys were there Y
A. fiere they are, with the exception of two or threethe back door key was taken off, and I think the front door
key was taken off. I haven't had them in my possession, and
I don't know how many have been taken off.
Q. Was the front door key on that bunch?
A. Yes, the front door key was on this bunch.
Q. I believe you say, after you got the keys, you locked them
np in your 'vardrobe?
A. Yes.
Q. How long after that was it that Mr. Thomas died Y
A. Since he first turned the keys over to me 1
Q. Yes.
page 55 ~ A. Well, I would say from July until the timeQ. Until November?
A. Yes.
Q. Now, during that period of time, did he go down to his
business, and attend to anythinp: at the store after that time?
A. If he did, 1\{r. Wo9ding, it was for only about ten or
fifteen minutes at a time, and he would call me to please c·ome
after him-l~e was worn out. He just sat at his desk.
Q. After he delivered the keys to you the first time, did he
use the keys any more himself for anything?
A. Well, I just can't answer that question. I can't recall
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whether he asked for the keys in going down to the store
for ten or fifteen minutes or not.
. ·Q. You don't recall that you ever gav.e them back to him?
A. No.
·
..
Q. You say, Mrs. Thomas, that the keys were. not back in
.his possession after that :first time that he gave them to you t
A. No, they. were not in Jim's possessio!l after he took his
bed.
Q. You had them in your possession aU the time afte;r
that?
·
·
: A. All the time.
: Q. So. that if he went down to the store, he didn't have
:any keys to get in to his private papers 7
A. Well, he didn't go to the store ; I don't think he went
to the store after after a certain time in July, did he, Mr.
Tate? You see, in July, he was mostly in Richmond-part
tQf JulyMr. Tate: · It is doubtful in my mind if he ever went to
the store after July.. ·
-because he was taking treatment from Dr. Julia~ in July,
and I would just have to beg him to go, and he didn't go but
two or three times.
Q. Can you recall any other keys at all that were in that
bunch?
A. No, I cannot, Mr. Wooding. If I had known what I
know now, I would have known what every key was. I wouldn't
havP heen asleep.
page 56} Q. Aiter Mr. Thoina.s' death, who was it that
came to you after the keys?
A. My brother.
·
·Q. Roger?
A. Yes, he said he was sent, I think by Mr. Tate, for him
to turn them over to the bank. They wanted them to turn
them over to the bank right away, and I very reluctantly gave
them to them, and I said that I didn't want to send themthat I didn't want to send my keys to the store. He said,
"Florence, there is nothing for you to do but send them". I
started to get up, weak as I wasQ. Did you turn the keys over, just as they _were, to Mr.
Tate?
A. Just as they were. I got up from my qed and unlocked
the 'vardrobe and gave them to Mr. Tate and sent them
down.
Q. Do you know what became of the keys?
.A. I have never seen them until now. I did send my chauf-
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feur down for my front door key, and Mr. Tate took it off
and said there might be some other keys I might like to have,
:but I haven't bothered-but I did take my back door key off
before I turned them over to the bank-not that morning, but
before that.
RE-DIRECT EXAMINATION..

By Mr. Meade:

Q. Mrs. Thomas, some time during the last stage of Mr..
Thomas' illness, before his death, did anyone send up there
and- ask you for the keys to go into the safe to get out a will
that Mr. Thomas wanted to see Y
A. Yes.
Q. When was that?
A. Let me see-! judge that was about the first of October,.
or probably the latter part of August-no, the latter part
of September. I forget we had a September. We left in October, and he wanted to attend to this matter.
Q. Did the message come from Mr. Tate about the keys,.
or did Mr. Thomas ask you to give them to somebody to take
down to Mr. TateY
page 57 } A. Let me see how that was-they had to send
for the keys, I think, for Mr. Tate to go in the
box and get the papers he was to bring to Jim.
Q. Did he send to you for the keys!
A. Yes.
Q. Did you have the keysf
A. Yes.
Q. Did you have them locked up f
A. Yes, .always.
Q. Did Mr. Tate send for them Y
A. Yes, I think Robert, Mr. Tate's porter, came for the
·
keys.
·Q. Did they return the keys to you?
A. Jim had me to 'phone. I think the next day, to Mrs.
Burton, to have the keys sent by Robert.
Q. And they were returned to you?
A. Yes.
Q. And locked up again in the same place Y
A. Yes.
Q. And did you keep them until his death T
A. Yes.
Q. Except when you went to Richmond Y
A. Yes. When I came back, I put them in the wardrobe
and locked them up, because they were heavy. I did not have
them in my purse.
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Q. As I understand you, during- the last stages of Mr.
Thomas' illness, he impressed it on you on many occasions
that these keys were important and precious, and not to let
them get away from you?
A. Yes.

RE-CROSS EXAMINATION.
By Mr. Wooding:
Q. Mrs. Thomas, I believe you said the keys were in his
pockets, and he was in bed at the time he gave them to you;
did he get them hin1self, or did he get you to hand
page 58 } them to him?
A. He went to the porch every morning for a
little while. 'He had a rest, and about 4:30 he would try to
get to the porch again for a little air and sunshine, and I
think on that occasion his coat and trousers were on a chair
right at his bed, and as I handed him his clothes-I always
put on his socks for him-he reached down in his pocket and
said ''Florence, you take these keys and lock them up and
keep them. It looks as if I will not get to my business any
more".
Q. And then you took them and locked them up in the
wardrobe~

A. Yes.
Q. ~£rs. Thomas, 'vere any part of ~fr. Thomas' clothes
kept in the wardrobe, besides yours1
A. Everything in the 'vardrobe was for ~{r. Thomas, except the second shelf, where I kept my jewels and little private things of my own, because I have a large closet, but
his every-day wearing clothes ·were not kept in the wardrobe
-only clothes that he wore sometimes.
Q. Things that he had were kept in the wardrobe, and you
had a private shelf in there?
A. I kept the keys, and he would usually have to come to
me and ask where were the keys to the wardrobe, and I would
say, "In one of my safe places", and get them out.
Q. Do you mean the door keys to the house were kept locked
·
up, and he had .to ask you for them?
A. No, I was ah'{ays with him after he was sick.
.
Q. So the only time you think the drawer in the safe was
ever opened was the time he wanted to see his will~
A. To my knowledge, that was the q,nly time.
Q. Did anyone else have a key to this drawer in the safe
where this stock was kept Y
A. No, I don't know it if they did.
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RE-RE-DIRECT EX.A1\1INATION.
page 59 ~
By ~Ir. ~Ieade:
Q. As I understand you, in that wardrobe there is a compartment, with door and shelves,. and it has got a lock and
key for it1
A. Yes.
Q. And that is the place where you kept your jewelry and
the bunch of keys, and you kept them locked, and the key to
the wardrobe hidden in some safe place, so a servant or anybody else could not find it¥
A. Everbody had to ask Florence for the key to the wardrobe if they wanted to get in, even Jim. I kept a close watch
on it because I had diamonds in it.
Q. Do you authorize the notary to sign your name to your
deposition when it is written up?
A. Yes.
And further deponent sayeth not.
MRS. J. M. THOl\IAS,
1\IR·S. J. ~I. THOMAS,
By EUNICE H. DAVIS.
L. C. RORKE,
called as a witness on behalf of the defendant, and being first
duly sworn, deposes and says as follows:

DIRECT

EXA~IINATION.

By 1\1r. Meade :
Q. Mr. Horne, I believe you are Assistant Trust Officer of
the First National Bank of Danville, Virginia,. which has
qualified and is now acting as Executor under the will of J. M.
Thomas, deceased?
A. Yes.
Q. You have testified on a former occasion in these proceedings that you and Mr. Tate, after Mr. Thomas' death,
went through Mr. Thomas' safe at his place of business on
Craghead Street, in an effort to gather in the different pa, pers that might belong to this estate, and any assets he mig·ht
have'
A. That is correct.
Q. Can you explain how you and 1fr. Tate got access to
the lock-box in this safef
page 60 ~ A. It is not exactly clear just no,v, ~ut if I .recall correctly, Mr. Tate had the keys to 1t. I think
1\Irs. Thomas or somebody had turned over the keys to him.
Q. And you used one of the keys on this bunch turned over
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by Mrs. Thomas to Mr. Tate to gain access to this little box
inside the safe?
A. That is right.
Q. Before you started to examine the various papers in the
safe, did J\ir. Tate tell you that he expected you would find a
sealed envelope in the safe with Mrs. Thomas' name on it,
.and in which would be found Tate & Thomas stock1
A. I don't recall just the circumstances of the conversation just now, as to what he said regarding that.
Q. You opened the small locked compartment with one of
the keys on the bunch which had been turned over by Mrs.
Thomas, to get out the papers, and examined them to see
what was there?
A. Yes.
·Q. And I understand from testimony taken on a former
occasion that you found a plain sealed envelope with the
name of Mrs. J. J\L Thomas on the outside of it?
A. That is right.
Q. You also testified that you opened this envelope and
found therein a certificate for 250 shares of the stock of Tate
& Thomas Company, Inc., made out to, or payable to J. M.
Thomas, and endorsed by him in blank und~_r date of May
5, 1934, in the presence of or witnessed by J\frs. P. J. Burton?
A. Yes.
Q. I don't recall that you stated whether this endorsement
'vas in ink or pencil. Will you examine that certificate, which
I ha'nd you, and state whether or not the endorsement is in
ink or pencil 1
A. The endorsement, as it appears on the certificate, is in
ink.
Q. On the envelope the name of Mrs. J. M. Thomas is
'vritten in pencil?
A. That is right.
Q. Do you recognize the handwriting of Mr. J.
page 61 ~ 1\L Thomas 1
A. Yes, that is his handwriting·.
Q. You also testified you found in this envelope a Masonic
Building Corporation Gold Bond in the amount of $1,000.00;
will you please tell me whether you found other papers in
this envelope t
A. There were other papers, I think. There was a letter
with reference to the stock of the Tate & Thomas ·Company,
and also two certificates registered in Mrs. Thomas' name,
issued by Julian W. Fretwell, showing an interest in those
patents owned by him.
Q. I believe the contents of the memorandum or note of
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which you speak have been copied into the record heretofore,
but I hand you this note or memorandum, and ask you to
state whether or not that is the original of what you found
in the envelope with the other papers, and if so, please read
it into the record, and state how it is signed, and whether
it is signed in pencil or ink¥
A. This note I am reading is the one we found in the
envelope addressed to ::Nlrs. Thomas. It reads: "The enclosed stock, 250 shares Tate & Thomas .co., Inc., and Gold
Bond No. 167 for $1,000.00 of the ~Iasonic Building Corporation, Danville, Virginia, is the personal property of my wife,
Florence Thomas". It is signed ''J. M. Thomas". "Witness: Mrs. P. J. Burton". There is no date on the memorandunl.
Q. Is the signature on this memorandum in pencil or in
ink~

A. It is in ink.

Q. Is the signature of the witness in pencil or ink?
A. It is in ink.
Q. I hand you what is described as Sub-Division Deed to
A No. 60, which purports to be a contract and agreement of
sale of a portion of certain private interest and personal
property, issued by Julian vV. Fretwell, under his seal on
January 12, 1934, payable to ~tfrs. J. M. Thomas, and also
Sub-Division Deed to A No. 40, representing contract and
agreement of sale of a portion of certain pnvate interest and
personal property, issued by J uliwn W. Fretwell under his
seal under date of October 12, 1933, the former cerpage 62 ~ tificate in the amount of $375.00, and the latter
certificate in the amount of $250.00, both of these
certificates certifying that ~frs. J. ~I. Thomas is the owner
of the certain interests transferred therein; are these the two
crtificates which were found in this sealed envelope in Mr.
Thomas' safe in the lock compartment of which you have
previously spoken f
A. They are.
Q. Have you, as Assistant Trust Officer of the First N a~
tiona! Bank, any objection to filing these certificates with the
Notary, to be copied, and copies thereof filed as exhibits in
these proceedings?
A. Nat if she will g·ive me a receipt for them to show to
whom we have given them.
Q. As I understand you, these two certificates, which have
been fully described, together with the certificate of stock of
Tate & Thomas, the Gold Bond of tl1e Masonic Building Corporation, and the memorandum signed by J. M. Thomas in
the presence of a witnes.s, stating that the Tate & Thomas
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Stock and the Gold Bond of the ~1asonic Building Corporation were the property of his wife, Florence Thomas, were all
found within the enclosed envelope, with ~Irs. J. M. Thomas'
name on the outside, written in the handwriting of J. M.
Thomas?
A. That is right.
Q. ~Ir. Horne, has lVIrs. Thomas made demand on you for
this certificate of Tate & Thomas stock and property which
she claimed to be hers, found in this ·envelope?
A. Not that I recall, there hasn't been any direct demand
made upon us for it, but we discussed the possibility of her
ownership, and we decided it would probably be to the best
interests of both of us to let the court decide the o'vnership
of the certificate, and we preferred to hold it until the court
made that decision.
Q. Were you the one to open the sealed envelope when it
was found in ~:lr. Thomas' safe¥
page 63 ~ A. I don't recall. I have a hazy recollection I
handed it to ~:lr. Tate and asked him to open it.
Of course, I don't say that that is absolutely correct; it has
been quite a while ago, and I don't remember.
Q. Of course, the bank was Executor-1\:fr. Tate was not f
A. That is right.
Q. Yon don't recall who opened it?
.
A. We were both present when it was opened, but I don't
recall who opened it.
CROSS EXA~1INATION.
By Mr. Wooding:
Q. ~Ir. IIorne, what else was found in this inner compartment in Mr. Thomas' safe besides -the documents mentionecl1
A. There was quite a bit of miscellaneous property and I
believe so1ne stock certificates and some insurance policiesfire insurance policies-things of that nature.
Q. Did you send up to Mrs. Thomas to get the keys, or did
someone else do it f
A. l\fr. Wooding, I don't recall exactly l1ow the keys came
to us. If I am not mistaken, I asked Mrs. Thomas for the
keys, and she either sent them to us or ~Ir. Tate, or sent
them to us by ~Ir. Tate.
Q. As to these certificates of ownership of an interest in
this Julian Fretwell patent, can you give us any idea as to
'vhether there is any value in those certificates?
A. As to that, I couldn't say. The ones we hold in Mr.
Thomas' name ·were appraised as of no value in our appraisement of the estate.
Q. As a matter of fact, they are evidence of a patent in-
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terest now in litigation, and their value will depend upon the
outcome of that litigation?
A. That is right.
Q. I believe you say that Mr. Tho~as had other certificates of interests in this patent in his own name?
A. Yes, sir. · He had a certificate in the value of $750.00,
issued by J. W. Fretwell. That certificate was appraised at
no value by the appraisers appointed by the court.
page 64 ~ Q. Was that found in the same compartment of
the safe as this one in favor of ~1:rs. Thomas?
A. I don't recall. There were some papers outside of the
lock compartment. I couldn't tell whether that particular
certificate was in the lock compartment or not.
Q. Where was Mr. Thomas' will found¥
A. Let me see. Mr. Wooding, I don't recall that. I believe
it was ha·nded to me by either Mr. Bustard-it was filed there·
at the bank.
Q. So that the will was not in his safe~ ·
A. No.

RE-DIRECT

EXA~1INATION.

Bv Mr. 1\tieade :
.Q. vV as l\1:r. Thomas' will in his own handwriting?
A. Yes.
Q. Mr. Horne, do I understand that all of the stock certificates, evidences of debt, insurance policies, and other
properties found in the safe of 1\{r. Thomas, and included in
the inventory and appraisal, were found either in the lock
compartment or in some other compartment of the safe, and
all those properties were outside of the sealed envelope which
had Mrs. Thomas' name on it?
A. That is right.
Q. In other words, the same type of ce.rtificate issued by
Julian Fretwell to Mr. Thomas was in another place, and
outside of the sealed envelope on which .was written Mrs.
Thomas' name in the handwriting of her husband Y
A. That is right, yes, sir.
Q. Do you authorize the notary to sign your name to your
deposition when it is written up?
A. Yes, sir.
And further, this deponent sayeth not.

L. C. HORNE,
L. C. HORNE,
By EUNICE H. DAVIS.
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page 65 }

JiliES R. TATE,
called as a witness on behalf of the defendant, and
being first duly sworn, deposes and says as follows;
DIRECT EXAMINATION.

By

~ir. ~feade:

Q. You are Mr. J. R. Tate7
A. Yes.
Q. Mr. Tate, you testified here on a former occasion in

these proceedings, have you not'
A. Yes.
Q. I believe you stated you were almost a life-long business
associate and friend of Mr. J. ~L Thomas?
A. Yes, sir.
Q. And that for quite a while you were a partner with him
in the business of Tate & Thomas and at the time of his
death he owned 250 shares of the stock in this corporation,
while you owned 750 shares?
A. That is correct.
Q. You further testified on a former occasion that Mr.
Thomas had asked you how he could transfer his Tate &
Thomas stock to his wife without incurring some expense,
and that you had advised him as to how to do this, and that
upon opening the safe and going through the contents of the
safe of ~fr. Thomas at his place of business, you found or
discovered that he had followed your suggestion or advice
-as to accomplishing his purpose, and that his actions in the
matter .were in accordance with your advice, right or wrong;
is that correct Y
'
A. That is correct.
Q. Will you please tell how you obtained the keys which
allowed you access to the lock compartment in the safe of
1\fr. Thomas at his place of business f
A. After his death, or prior?
Q. After his death.
A. 1\fy recollection is that ~{r. Horne came from the bank
with the keys. That is my recollection of it.
Q. The keys were a bunch of keys which Mr.
page 66} Thomas had used in his lifetimeY
A. Yes.
Q. You were familiar with the bunch of keys, were you not Y
A. Fairly.
Q. And on that bunch of keys you found one key that would
fit the lock compartment in the safeT
A. Yes, sir.
Q. Before going through the contents of the safe, did you,
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in conversing with Mr. Horne, anticipate that you would find
a sealed envelope in the safet
A. Yes, sir..
Q. Just what did you tell Mr. Horne in regard to thatsubstantially what Y
A. Well, I couldn't tell you verbatim, but I told Mr. Horne
I expected he 'vas going to :find an envelope in this safe, addressed to Mrs. Thomas, which contained Tate & Thomas
stock.
·Q. Why did you tell him that?
A. Mr. Thomas asked me last spring ho"r I thought this
could be 'vorked, and I think he told me just a short while before his death that he had :fixed it in accordance with my suggestions.
Q. You made that statement to 1\fr. Horne before you began
checking over the papers and contents of the safe 1
A. Yes, sir.
Q. And a. fe,v minutes later did :hir. Horne find the envelope
you expected to :find Y
A. Yes, sir.
Q. Did he show it to you f
A. Yes, sir.
Q. Did he ask you to open it1
A. I don't know. lie found this and handed it to me. He
said, ''Here is that envelope or letter to Mrs. Thomas'', and
handed it to me, and I told him I wouldn't open
p·a.ge 67 ~ it-I thought that belonged to Mrs. Thomas.
Q. What did you do with it 1
A. I laid it down on the desk.
Q. When was your attention next called to that envelope f
A. When he handed me the papers. I didn't see him open
it He said, "Here is this stock 1 '.
Q. The Tate & Thomas stockY
A. He said, "Here is this stock", and showed me the Tate
& Thomas stock.
Q. Did you examine the memorandum made by Mr. Thomas
and the transfer on the back of the certificatef
A. I think I read the letter, and I remember the stockthe bond-for this building but I didn't go through it carefully.

CROSS EXAMINATION.

I

By Mr. Wooding:
Q. Mr. Tate, yon testified in the last taking of these depositions that Mr. Thomas asked you how this transfer could be

F. S. Thomas v .. First Nat. Bank of Danville.

57

l1andled without the usual expense-do you know what ex-·
pense he was talking about 7
·
A. I thought primarily paying the commissions to the
Executor-to whoever administered on the estate. That was
my idea, but he didn't say that.
Q. In other words, your idea was that if it passed through
the will, it would be more expensive than to transfer i-t the
other way?
A. Yes, I think he wanted to turn it right over to his wife
as personal property.
Q. And you advised him as best you knew how 7
A. Yes.
Q. Mr. Thomas wa.s perfectly satisfied, so far as you knew,
that that was a perfectly valid and legal transfer?
·
A. I suppose he did-he went on and did it. He knew I was
no lawyer, though.
Q. Po you remember the last time Mr. Thomas was at his
business?
A. I couldn't remember, but I would say along in August.
Q. When did Tate & Thomas, as a corporation, hold any
sort of corporate meeting?
page 68 ~ A. They have an annual meeting-! believe it
is the early part of February, or the latter part
of Janua1wy now-this year.
Q. Of this year. Was ~£r. Thomas sick at the time that
meeting was held?
A. He was dead then.
Q. The meeting before that was the year before?
A. Yes.
Q. So there had been no meeting in between times?
A. No, sir~
Q. Do you know when it was that Mrs. Thomas :first made
claim to this stock after his death?
A. Well, I don't exactly know. She claimed it all the time.
I couldn't rightly sa.y just when. Mrs. Thomas wasn't 'veil
enough to be seen for several days, and I don't know just
when it was-something like a week.
Q. As a matter of fact, when you opened the stock down
there, you were claiming it for her f
A. I understood it was her property. I 'vouldn 't open it
because I thought it was 1\{rs. Thomas' property.
Q. And you were doing that because, by virtue of this
transfer, you thought he had transferred it to her?
A. I thought he had given it to her. I thought the fact
that he had endorsed it made it legal.
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}.fr. Meade: .
Q. Do you authorize the notary to sign your name to your
fleposition when it is written up?
A. Yes; sir.
And further this deponent sayeth not.

J. R. TATE,
J. R. TATE,
By EUNICE H. DAVIS.
MRS. P. J. BURTON,
called as a witness on behalf of the defendant, and being
first duly sworn, deposes and sa.ys as follows:

page 69

~

DIRECT EXAMINATION.

By Mr. Meade:
Q. You are Mrs. P. J. Burton?
A. Yes, sir.
Q. l\{rs. Burton, ''rere you employed by Mr. J. M. Thomas
the latter part of his life as stenographer and secretary at
his place of business there on Craghead Street, in Danville,
Va.Y

A. Yes, sir.
Q. How long had you 'vorked for Mr. Thomas prior to his
death?
A. Almost three years.
Q. What kind of business was he engaged in?
A. 'Wholesale Dry Goods and Notions and Paper Products.
Q. Did he own a large iron safe which was kept in his
office. at his place of business on Craghead Street?
A. Yes, sir.
Q. During the time you worked for Mr. Thomas, and particularly during the year 1934, did you have the combination
·
to that safe?
A. Yes, sir.
Q. Was that safe opened every morning when the store was
opened for business?
A. Yes.
Q. And would it remain open until closing time in the after~
noon?
·
A. Yes.
Q. What was kept in the safe?
A. All the records-Iedgers, our money, records pertaining to our business.
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Q. Did Mr. Thomas employ .a young man by the name of
Willard Wall! ·
A. Yes, sir.
.
Q. Was he in place and working in the store regularly all
during· the year 1934 Y
A. Yes, sir.
Q. Did he have the combination to this safe t
A. Yes, sir.
Q. Who actually opened the safe every morning and closed
it in the afternoon!
A. Mr. Wall.
Q. Was there a small compartment in the safe
page 70 ~ which was locked, and access to which was gained
by a key!
A.. Yes, sir.
Q. Do you know whether the key ·which allowed access to
that small compartment was carried on a bunch of keys which
Mr. Thomas had used during the time he could apply himself in his business there 7
·
·
A. Yes, I think it was in the bnnch on the· ring.
Q. Did Mr. Thon1as, the last several months before his
death, gradually decline in health and gradually come to his
business less and less up to the time of his death?
A. Yes, sir.
Q. There has been introduced here, as exhibits in this case,
a plain -envelope with the name of Mrs. J. ~I. Thomas on it
in pencil, which 'vas said to have been found sealed in the
lock compartment of his safe after his death; that is the
handwriting of Mr. J. M. Thomas, is it not?
A. Y-es, sir.
Q. It has also been testified to that in that envelope 'vere
found certain papers; that a certificate for 250 shares Tate &
Thomas stock, and Masonic Building Corporation Gold Bond,
were found in the envelope; that a not-e or memorandum
"Signed by J. M. Thomas and witnessed by Mrs. Burton was
found in the envelope; that two certificates issued by Julian
Fretwell, conv-eying certain interests in patent rights, etc.
were found in the envelope; will you examine this original
1nemorandum, in which it is stated that the enclosed stock,
'250 shares Tate & Thomas Co., and Gold Bond No. 167 for
$1,000, Masonic Building Corporation, is the personal property of Mrs. Florence Thomas, and state 'vhether that memorandum or note 'vas written, so far as the typing is concerned, by you Y
A. Yes sir, it was.
Q. Did you witness the signature of Mr. Thomas at the
time he signed the note Y
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A. Yes, sir.
Q. Is that Mr. Thomas' handwriting on the notef
A. Yes, sir.
page 71 ~ Q. And is it your handwriting signed as a witness!
A. Yes, sir.
Q. I also hand you herev.ith the certificate for 250 shares
of Tate & Thomas stock; transferred in blank on May 5, 1934,
signed by J. M. Thomas in the presence of :h;Irs. P. J. Burton; was that transfer in blank made in your presence, and
did you sign your name as 'vitness~
A. I did.
Q. Do you recall, at the time these papers were fixed,
whether Mr. Thomas made any comments as to any of the contents of that envelope?
A. He remarked that the }fasonic Temple stock-he didn't
know whether it was of any value, or whether anything would
come from it or not, but that he wanted Mrs. Thomas to have
that~ along with the other stock-that he didn't Imo'v whether
it was valuable, or whether she 'vould get anything from it or
not. .
CROSS EXAMINATION.
By Mr. Wooding:
Q. Do you know 'vhen was the last time that Mr. Thomas
opened the little lock compartment in the safe before he died T
A. No, I do not, Mr. Wooding. He had some notes in there
that we credited on. I don't remember the time exactly, but
I remember during that time several times he would ask me
to get the notes out.
Q. Can you approximate the date-just give us a sort of
approximate idea?
_
A. Well, I don't know whether I can or not, because for
about three months' time he didn't come at all, and some of
the time for just about an hour a day-I could tell you from
my books. I would put it at July or August-about the
first of August.
Q. So you think the last time he opened the little lock compartment of the safe himself-you think it was along in
August!
A. About the first of August-around the middle
p·age 72 ~ of the summer.
Q. By reference to your books and to the notes
or anything else in the business there, could you tell just
what the last date was when he opened the lock boxY
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A. No, sir, the payments would come in, and when he was
down there he made all the entries himself.
Q. Did anybody else go in there except himself f
A. Frequently when he had anything in there he wanted,
he would give me the key and I would get them for him.
Q. That was when he was attending to business?
A. Yes, sir.
·
Q. Can you give me any idea when the last time anybody
went in there-in the lock compartment-before he died Y
A. The only time I remember was when Mr. Tate came to
get the will and a deed to take up there.
Q. When was that-how long before he died Y
A. I am not sure, but I Imow that 1\tir. Thomas wasn't able
to come down to the store-that was before he went away the
last time to the hospital.
Q. Did he keep his will in that little lock compartment in
the safe?
A. Yes, sir.
Q. So his will was kept there instead of at the bank?
A. Yes, sir.
Q. Was it shortly before he \Vent to Richmond the last time
that Mr. Tate came to get it, or after he came back from
Richmond?
A. Well, the last time he came back-I am sure it wasn't
then. He was at his home when the papers were carried
·there.
·
Q. And after the will was carried up there for him to see,
he didn't go a\va.y any more after that Y
A. Yes, sir.
Q. Did I understand you to say it was before he
page 73 ~ went to Richmond the last time that Mr. Tate carried the will up there¥
A. As well as I remember. ·
Q. And 1\tir. Tate got that out of that inner compartment
of. the safe?
·
A. Yes, sir.
Q. At that time Mr. Tate had the keys?
A. Yes, sir.
Q. Do you know who was the· last person who went in there
before Mr. Tate went in there the last time?
A. No, sir, I don't.
Q. Do you know whether anybody except Mr. Thomas had
had the key to it?
A. No, I don't know, because the keys were at his home.
·
I don't know who had them.

62

Supreme Court of Appeals of Virginia.
RE-DIRECT EXAMINATION.

By Mr. Meade:
· Q. Mrs. Burton, Mr. Thomas didn't come down to his place
of business at any time after he returned from Richmond the
last part of August, did heY
A. No, sir.
Q. So when you say he made those entries or opened his
small compartment to get the notes out and make entries
on the notes, he did that at some time prior to his trip to
Richmond in August or the last part of July?
A. Yes, sir.
.
Q. Do you authorize the notary to sign your name to your
deposition when it is written up Y·
A. Yes, sir.
And further this deponent sayeth not.
MRS. P. J. BURTON,
J\IIRS. P. J. BURTON,
By E. H. DAVIS.

J. W. WALL,
called as a 'vitness on behalf of the defendant, and being
first duly sworn, deposes and says as follows :
DIRECT EXAMINATION.
By Mr. Meade:
Q. You are Mr. J. W. Wall?
A. Yes, .sir.
page 74 ~ Q. How long have you been living here?
A. All my life.
_
Q. Did you work for Mr. J. M. Thomas up to his death Y
A. Yes, sir.
Q. How long were you in the employ of Mr. Thomas Y
A. About ten years.
Q. What did your duties consist of?
A. Working in the house, and later on the outside.
Q. Did Mr. Thomas have a large iron safe at his place of
business?
A. Yes, sir..
Q. Did you have the combination of the safe?
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A. Yes, sir.
Q. Did you open it every morning!
A. Yes, sir.
Q. Did you close it every afternoon?
.
A. Yes, sir.
Q. Mr. Wall, before the illness of Mr. Thomas made it so
that he could not come to the store and attend to business, and
:after he was taken sick last year, did you have any conversation with him in regard to Tate & Thomas stock!
A. No, sir,· not direct.
Q. Did he ever mention the. Tate & Thomas stock to you Y
A. He said it belonged to Mrs. Thomas.
Q. On how many occasions did he tell you that the stock belonged to Mrs. Thomas 7
A. Before his illness or after his illness Y
Q. In the store, before his illness-before he quit coming
to attend to work?
A. Several times.
Q. Did he like to discuss his various holdings with you T
A. Yes, sir.
Q. About when did he have the discussion with you about
these stocks, when he said the Tate & Thomas stock
page 75 r was his wife 's-I don't mean the day, but the
season of the year?
·
A. He first taken sick in March-from then on he discussed
his stocks.
Q. About when did he tell you the Tate & Thomas stock
belonged to Mrs. Thomas Y
A. I couldn't tell you the different times he said it belonged to }ffrs. Thomas.
Q. Was it the summer of 1934 Y·
A. June or July, 1934-somewhere along there.
Q. Do you remember a little bit more in detail about what
he said about that stockY
A. No more than he said that it was Mrs. Thomas'.
Q. Did he tell you how he had given it to her, or how he
had :fixed it Y
A. No, he didn't say anything about that.
Q. But· he told you that it was her stock!
A. Yes, sir.
Q. And from what he told you, was it your understanding
that he had given the stock to her-that it was her stockY
A. As I understood it, he had turned it over to her-it was
hers.
Q. You didn't know how he had fixed itY
- A. No, I don't know anything about that.
Q. What did you keep in the iron safe Y

64

Supreme Court of Appeals of Virgini&.

A. We kept our books.
Q. And was there a small compartment that was kept
locked?
A. Yes, a little box.
Q. And access to this compartment 'vas gained by means
of a key?
A. Yes, sir; he had the key himself, sir ..
Q. On his key ringY
A. That is right, sir.
Q. If Mrs. Thomas had come to the store at any time during working hours with the key ring and keys of Mr. Thomas,
'vould she have had any trouble in getting to the locked com_partment and opening it and getting what ·was in there, if
she so chose to get it out 1.
page 76 ~ A. No, sir. ·
Q. In other words, the large swinging doors· of'
the safe were kept open during working hours, and by means
of the small key, she could have gained access to the small
compartment and taken therefrom anything she may have
chosen to take Y
•
A. Yes, sir..
CROSS EXAl\1:INATION.
By Mr. Wooding:
Q. How did the conversation arise between you and Mr.
Thomas with regard to to the stockY
A. He was talking about Fretwell's stock-Liggett & Myers,
Standard Oil of New Jersey.
Q. Do you remember the last time anybody went in this
little lock compartment of the safe-when it was Y
A. Do I remember?
Q. Yes, sir.
A. No, sir, because I never did bother about that.
Mr. Meade:
Q. Do you authorize the notary to sign your name to your
deposition when it is written upY
ll. Yes, sir.
·
And further this deponent sayeth not.

J. W. WALL,
J. W. WALL,
By EUNICE H. DAVIS.,
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JAMES BUSTARD,
called as a witness on behalf of the defendant, and being first
duly sworn, deposes and says as follows:
DIRECT EXAMINATION.
By Mr. Meade:
·
Q. Mr. Bustard, you are a trust officer of the First National
Bank of Danville Y

A. I

am.

Q. Is this bank engaged now in the administration of the
. ·
estate of J. M. Thomas, as its Executor 1
A. Yes.
page 77 ~ Q. There is pending in the Corporation Court
of Danville a chanoory suit under the style of First
National Bank of Danville, Danville, Va., Exctr. un<;ler the
Will of J. M. Thomas, Deceased v. Mrs. Florence S. Thomas,
et als., in which Mrs. Florence S. Thomas, the widow of J. M.
Thomas, is named as a defendant. Among the questions
raised in this suit is the ownership to a certain certificate for
250 shares of Tate & Thomas stock; do you know whether Mrs.
~rhomas was represented by counsel' in this suit up until Easter
Monday, April 22, 1935?
A. She was not.
Q. Can you explain, for the purposes of this record, why
she was not represented?
A. All the parties interested in the suit realized that it was
a. friendly one, it being the sole intention of the Executor
to put all the facts before the Court and have the Court construe the will and determine the ownership of the stock in
questio~. For that reason, Mrs. Thomas did not consider it
necessary to employ separate counsel, nor did the Executor
think that her interest would suffer if she did not have separate counsel.
Q. Was it suggested to her by the Executor and Mr. J. R.
Tate that they saw no reason at the time of the institution of
the suit that she be represented by counsel!
A. It was.
.
Q. Did. you call her on Easter Monday, April 22, and advise her to employ counsel?
A. I did.
Q. Why did you make this suggestion at that time?
A. On Easter }Ionday morning, Mr. Harris, the attorney
in the case, called me over the 'phone and told me that until
that point he had not considered it necessary for Mrs. Thomas
to have separate counsel. However, he· had found that morn-
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ing that the evidence and the briefs being filed, had shaped
up in such a way that he thought that Mrs. Thomas' interest
might suffer if she did not have separate counsel to repre..:
sent her.
Q. And you·called her on that day and suggested
page 78 ~ that she employ counsel immediately¥
A. I did.
Q. And do yon know whether she actually employed counsel immediately¥
A. She told me she 'vould get in touch at once with 1ir.
Julian ~{eade and have him represent her. She called me
later and informed me that l\{r. Julian Meade was out of the
city, and she was trying to get in touch with 1\fr. Edwin B.
Meade of the same firm, a.nd as soon as she could reach him,
he would be employed as her attorney.
CROSS EXAMINATION.
By Mr. Wooding:
Q. Prior to the time of taking depositions in this case,
when Mrs. Thomas was not represented by counsel, had you
had any conversation 'vith her with reference to the Tate
& Thomas stock?
A. Yes.
Q. On what did she base her claim to the Tate & Thomas
stock at that time Y
A. As I recall my conversation with Mrs. Thomas, she
told me of a conversation she had had 'vith her husband,
the decedent, in which he told her that she was to have the
Tate & Thomas stock, and that he was making proper provision to carry out this transfer.
Q. Did she tell you anything about Mr. Thomas having
g·iven her some keys to an inner compartment of his safe,
with intent to transfer the stock in that way?
A. No, I don't recall that in the conversation.
Mr. Meade:
Q. Do you authorize the notary to sign your name to your
deposition when it is written up?
A. Yes.
And further this deponent sayeth not.
JAMES BUSTARD,
JAMES BUSTARD,
By EUNICE H. DAVIS.
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-page 79 }

And now at this day, to-wit, in the said Corporation Court, on July 1, 1935, being the day
and year first herein mentioned, the following final decree is
.entered;

DECREE.
This cause came on this day to be heard, upon the Bill,
process duly executed and filed, as to all of the defendants,
the answer of Harry Wooding, Jr., guardian ad litem for
the infant defendants, the answer of Mrs. Florence Thomas,
:and depositions duly taken and filed~ and the papers heretofore read;
·
In consideration whereof, the Court being of the opinion
that the 250 shares of stock in Tate & Thomas, Incorporated, did not pass to Mrs. Florence Thomas, but is, and
remains the property of the estate of J. M. Thomas,
DOTH SO DECIDE AND DECLARE, and it is so adjudged, ordered & decreed, and the Executor of said estate
is ·directed to proceed as promptly as possible to dispose of
:~aid stock by sale, either at public or private sale, as iri
its discretion may seem advisable, and the said Mrs. Florence
Thomas in~icating her intention to appeal from this decision,
IT IS ORDERED THAT same be suspended for a period
of 60 days from the· date of this DP-cree;
·
·
2nd-The Court is of the opinion & doth adjudge, order &
decree that the bequest to Averett College, as set out in
·said Will· is not revoked by the codicil to said Will, and
that same should ·oo paid in accordance with the provision
of said Will;
3rd-·The Court is further of the opinion, and doth so
decide & adjudge, order & decree that all real estate owned
by the said J. M. Thomas passes to the Executor, and that
the Executor shall receive and collect all rents therefrom,
except from testator's residence, & that it shall promptly
execute a deed conveying same to Mrs. Florence Thomas;
4th-The Court is further of the opinion, and
page 80 ~ doth decide & adjudge, order & decree that the
monthly payment to the widow, Mrs. Florence
Thomas, and to the brothers and sisters, begin and should
be paid, or charged as of the date of the testator's death.
The Court is further of the opinion, and doth so decide, &
adjudge, order & decree that all taxes on the residence con-
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veyed to Mrs. Thomas, should be paid by th-e executor, as
long as same is owned by Mrs. Thomas.
5th-The Court is further of the opinion that if the in~ome from the estate is not sufficient to pay to J\!Irs. Florence
Thomas five hundred ($500.00) dollars per month, and the
amount specified for the brothers ·and sL"ters ($25.00 each
per month) that then same should be paid out of the principal as to deficiency in the income from ~e estate.
And the complainant herein is directed to pay the costs
of· this suit accrued to this date including a fee to Harry
Wooding, Jr., ·guardian. ad litem. for the infan:t defendants,
of $150.00•
.And this cause is continued.
NOTICE OF APPLICATION FOR COPY.
In the Corporation Court of Danville.
NOTICE.
The First National Bank of Danville, Danville, Virginia,
Executor under the will of J. M. Thomas, deceased,

v.

Mrs. Florence S. Thomas, et als.
To the First National Bank of Danville, Danville, Virginia,
Executor under the Will of J. M. Thomas, deceased, John
D. Thomas, Mrs. Fannie Thomas Loftis, Miss Maude
Thomas, Mrs. Mary T. Leathers, Claude L. Thomas, :Wirs.:
Charles W. Grow, Frances Thomas, William R. Thomas
and Roger L. Swain and Harry Wooding, Jr., Guardian
.Ad Litem for Frances Thomas, William R. Thomas, Helen
Thomas, Edna Thomas, Hazel Thomas, Roger L. Swain,
Jr., Walker Lee Swain and Agnes Ellen Swain and Averett
College (Junior), Danville, Virginia :
Notice is hereby given to you and each of you that the
undersigned Attorneys for Mrs. Florence S. Thomas will, on
the 26th day of July, 1935, apply to Otis Bradley, Clerk of
the Corporation Court of Danville, Virginia, for a
page 81 ~ transcript of the Record in the chanc-ery suit
brought by The First Na.tional Bank of Danville,
Danville, Virginia, Executor under the Will of J. M. Thomas,
deceased, against Mrs. Florence S. Thomas a.nd others, for
the purpose of applying to the Supreme Court of Appeals
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of Nirginia for an appeal from the final decree entered in
said cause on July 1, 1935.
·
MEADE, MEADE & TALBOTT,
Attorneys for Mrs. Florence S. Thomas.
We hereby accept legal service of the within notice July
16, 1935.
:HORACE G. BASS,
Attorney for Averett College. (Junior),
Danville, Virginia.
MALCOLM K. HARRIS,
Attorney for First Natio:nal Bank,
Executor.
ROGER S"\VAIN.
I hereby accept legal service of the within notice this 17th
day of July, 1935.
HARRY WOODING, JR.,
Guardian ad litem for Frances Thomas,
William R. Thomas, Helen Thomas,
Edna Thomas, Hazel Thomas, Roger L.
Swain, Jr., Walker Lee Swain and
Agnes Ellen Swain.
Executed in the City of Richmond, July 17, 1935, by delivering copy of the within notice to Claude Thomas, Charles
W. Grow, Frances Thomas and William R. Thomas.
JOHN G. SAUNDERS, City Sergeant.
By R. A. SCHU:hUNN, Deputy.
Executed the 17th day of July, 1935, by serving a true
copy of the within writ on Miss Maud Thomas, Mrs. Fannie
Thomas and John D. Thomas, all in person, in Halifax
County, Virginia.
JOHN W. HATCHER, D. S.
For J. A. TUNE,
Sheriff of Halifax County, Virginia.
Defendant Mrs. l\{ary T. Leathers, a non-resident of the
State of ,Virginia, accepted service of original process.
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State of Virginia,
City of Danville.
I, Otis Bradley, Clerk of the Corporation Court of Danville, Virginia, do hereby certify that the forepage 82 ~ going is a true transcript of so much of the Record
·.
and judicial proceedings of said Court as I have ·
been directed to copy in a certain proceeding in chancery
wherein The First National Bank of Danville, Danville, Virginia, Executor under the will of J. M. Thomas, deceased,
is complainant, and Mrs. Florence S. Thomas and others are
defendants.
And I further certify that the defendant Florence S.
Thoma.s has filed with me a written notice to the complainant and other defendants of her intention to apply for a
transcript of said Record, which notice was duly accepted
by Malcolm K. Harris, Attorney for the complainant, Horace
G. Bass, Attorney for Averett College (Junior), Danville,
·Virginia, Harry Wooding, Jr., Guardian ad litem for infant
defendants Frances Thomas, William R. Thomas, Helen
Thomas, Edna Thomas, Hazel Thomas, Roger L. Swain, Jr.,
Walker Lee Swain and Agnes Ellen Swain, Roger Swain in
person, a.nd which notice was duly served upon all of the remaining defendants except Mary T. Leathers, who is a nonresident of the State of Virginia, and who accepted service
of the original process.
Given under my hand this 26th day of July, 1935. ·
OTIS BRADLEY, Clerk.
Fee for copy of Record: $36.72.
A Copy-Teste :
M. B. WATTS, C. C.
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