NOTICE TO COUNSEL
Th is case probably \\·ill be cal led at the session of cour t to
be held
i"I t955
You \\" ill be adv ised later more definitely as to t he elate.
Print names oi counsel 011 iront cover of briefs.
H. G. Tu rn er. Cleric

RULE 5 :12-BRIE.FS
U. Form and Contents 0£ Appellant's Brief~ The opcniag brief of appellant shall
contain:
·
(a ) A subject index and table of citations with cases alphabetically arranged. The
citation of Virginia cases shall be to the official Virginia Reporttt and, in addition.
may refer to other reports containing such ca:ses.
(b) A brief statement of the material proceedings in the lower court, the ei.ors
assigned, and the questions involved in the appeal.
(c) A cl~r and concise statement of the facts, with references to the pages of
the printed record when there is any poRsibility that the other side may question the
statement. When the facts are in dispute the btjcf shall so state.
(d) W ith respect to each assignment o'f error relied on, the principles of law, the
argumen t .1nd the authorities shall be stated in one place and not scattered through
the brieL
·
(e) The signature of at least one attorney practicing in this Court, a nd his address.
Fonn and Contents of Appellee's Brief. The brief for the appellee shall contain:
(a) A subject index and table of citations with cases alphabetically arr.inged. Cita•
tions of Virginia cases mu,-t .refer to the Virginia Reports and, in addition, may refer
to other reports con taining such cases.
(b) A state:mcnt of the case and of the points involved. if the appcltce disagrees
with the statement of appe.11:mt.
(c) A statement of the facts which arc necessary to correc:t or amplify the statemen t in appellant's brief in so far as it is deemed erroneous or inadequate, with appropri:ite references to the pages of the record.
(cl) Argument in support of the position of appellce.
T he brief shall be signed by at least one attorhcy p rnctidng in tbis Court, giving
his add ress.
.
~3. R eply Brief. The reply brief (if arty) of the appellant shall contain ail the
authorities relied on by him not referred to in his opening brief. In other respects
it shall confom1 to the requirement$ for appellee's brief.
§4. T ime of Filing. As soon as the estimated cost of printing the record is paid
by the appellant. the clerk i.ha!J forthwith proceed to have prin ted a sufficient number
o[ copies or the record or the designated parts; Upon receipt of the printed copies
or of the subatituted copies allowed in lieu of printed copies under Rule 5:~, the
clerk shall forthwith mark the filing date on ea ch copy and transmit t hree copies of
the printed record to each counsel of record. or notify each counsel of record of the
. filing <late of the substituted copies.
(a) If the petition for appeal is adopt<'d as the opening brief. the brief of the appe1lt"e !\hall he filed in the clerk's office within thirty-five rlays aftet the date t~e printed
copies of the record, or the substitut,d coµie s allowed under Rule 5:2, arc filed in the
clerk's office. If the p<!lilion for appeal if not so adopted, the opening brief of the appellant shall be filed in the c:lerk's office within thirty.:fivc days .after the date printed ci:,pies
of tbc record. or the substitt1 t.cd copies allowed under Rule 5:Z. arc filed in the clerk's
office, and the brief of the appellee ~hall be filed in the clerk's office within thirty-five
clays after the opening brief of the app!'ll;mt is filed in the clerk's office.
(b} Within fo urteen <lays after the brief of the appence is fil ed in the clerk's
offic~. the appellant may file a reply brief in the clerk'~ office. The case will be called
at a ses!lion of the Court commencing a fter the expirat.ion o{ !'aid fourteen days unless
counsel agree that it be called at a sc,;sion of the Court commencing at an earlier time;
provided, however, that :i criminal case may be called at tl1e next session if the Com·
momvealth's brit'f is filed a t least fourtt!cll days.pr ior to the calling of the case, in whkh
event the reply brief for the appellant shall be filed not later than the day before the
case is called. This paragraph does not extend the time allowe1l by paragrap11 (a)
above for the filing of the appellant's brief.
(c) With the cons ent of the Chief Ju~ticc or the Court, counsel for opposing
parties may file with the clerk .a written stipulation t'hanging the time for filing briefs
in any case; provided, howe,·er, that all brief& ntllst be filed not later than the day
before such case is to be hear d.
~5. Number of Copies. Twenty -fivr. copies of each brief shall be filed with the
clerk of the C'Ourt, and at lea,-t three copies mailed or delivered to opposing counsel on
or before the day on which the brief is filed.
§6. Size and T ype. Briefs shall be nine inches in length and six inches in width.
so as to conform in dimensions. to the printed record, a nd shall be printed in type not
less in size. as to height :md width, than thl" type in which the record ii; printed. The
r ecord number of the: case and the nart1es and addresses of counsel submitting the brief
sha ll be printed on the front cover.
.~7. Effect of Noncompliance. Tf neither party has filed a btil"f in comtiliance wit11
tl1e requirements of this rate. the Court will not hear oral argnment. If one party has
b ut the other has not filed such a brief, the party in default
not be heard orally.
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IN THE

Supreme Court of Appeals of Virginia
AT RICHMOND

Record No. 4415
VIRGINIA:
In the Clerk's Office of the Supreme Court of Appeals at the
Supreme Court of Appeals Building in the City of Richmond
on Thursday the 17th day of February, 1955.
GARY STEEL PRODUCTS CORPORATION, Plaintiff in
error,

against

J. F. KITCHIN, TRADING AS NORFOLK CONTRACTING
COMPANY,

Defendant in error.

From the Circuit Court of Norfolk County

Upon the petition of Gary Steel Products Corporation a
writ of error is awarded it by one of the Justices of the Supreme Court of Appeals on February 15, 1955, from an order
entered by the Circuit Court of Norfolk County on the 1st day
of DeceJpber, 1954, in a certain notice of motion for judgment
then therein depending wherein the said petitioner was plaintiff and J. F. Kitchin, trading as Norfolk Contracting Company was defendant; upon the petitioner or some one for it,
entering into bond with sufficient security before the Clerk
of the said Circuit Court in the penalty of three hundred
dollars, with condition as the law directs.
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NOTICE OF MOTION.
Take notice that the undersigned will move the Circuit Court
of Norfolk County, Vi:rgiµit:1, ~t the Ooµrthouse thereof for a
judgment and award of execution against you for the sum of
Three Thousand Five Hm1dred and Six Dollars and Fortynine Cents ($3,506.49) arid costs- of this proceeding for this
to-wit:
(1) That in December, 19f9 you submitted a bid to the
ll,ndersigned to do certai11 work, as subcontractor under t4e
undersigned at the pla:Qt of the Monsanto Chemical Comp~ny,
Norfolk, Virginia and among other things you agreed that you
would be liable and responsible for any and all damage cause~
while you, your agents or subcontractors under you, were
performing the work bid on. In consideration of your promises
including your agTeement to be liable and responsible as aforesaid your bid was accepted.
(2) That you in accordance with your agreement with the
undersigned started to do the work called f qr in your agreement.
(3) That on June 22, 1950 while you were in the process of
performing the agreement an accident occurred on that part
of the work you were performing with the result that the
undersig·ned was greatly damaged in that it was required to
repair and replace a large amount of material and labor that
it was required to furnish under it contract with Monsanto
Chemical Company.
( 4) That after the said accident you acknowledged your
liability and responsibility and stated to the undersig'Iled that
you would be responsible for all damage and loss sustained by
the undersigned in the aforesaid accident.
(5) That the undersigned made claim for its damage as
soon as same could be· determined ~nd you have disregarded
the claim entirely.
page 2 ~ Wherefore the undersigned brings this its action
against you for. the sum of Thirty-Five Hundred
and Six Dollars and Forty-nine Cents, which represents the
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damag~ to the undersigned and whfoh ybu agreed to be responsible for.

GARY STEEL PRODUCTS CORPORATION.
By RIXEY & RIXEY
Attorneys.
Filed in the Clerk's Office the 28 day bf Feb., 1951.
'11este:

E. T. wttrTE, Clerk.
.
DANIEL E. HAWLEY, D. C.

page 18 ~

*

*

*

*

1\1:0TibN.
The defsmdant, ,T. F. Kitchin, moves the Court to dismiss
plaintiff's motion for judgment and to likewise dismiss the
defendant's counter claim. In support of this motion the
defendant sets fortl1 the following, to-wit:

1. The plaintiff's proceeding is to enforce an alleged contract obligation on the .Part of the defendant to pay the plaintiff certain damages it is said plaintiff sustained and for which
the defendant was liable under the terms of his contract with
plaintiff.
2. That on the 19th of .Jamrnry, 195~, plaintiff instituted suit
in the Circuit Court of the City of Norfolk against this defendant for: the sum qf $H,6JL02; th~t on ~uch elate the defendant, if liable at rlll, was lirib1e to plairft.Iff for the ag·greiate amount sued for in the Circuit Court of the City of Nortblk and the aindtmt clhimed aue in the case at bar.
3. The plaintiff has fittempted fo split its ciairii arid to proceed i11 two different cqurts; in each instance asking judgment
£or only a portion of the total sum allegedly due it.
4. The Jaw .does not permit the plaintiff to rl~complish whit
it is seeking to do in the case at bar.
By way of arg·ument the defend~nt contends that plaintiff
was entitled to prove his entire damag·es in the case which was
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tried in the Circuit Court of the City of Norfolk,
page 19 } which case has resulted in final judgment for the
plaintiff. If plaintiff saw fit not to prove an item
of its damage in that case, it can not now be permitted to
maintain an action to recover that portion of its claim which
it left out in the former case. There was only one contract
between the parties and the alleged failure of defendant's
crane gave rise to plaintiff's entire damage. To make defendant's position abundantly clear, suppose plaintiff's total damage was made up of a dozen or more items such as damage
to the stack, damage to machinery, damag·e to the buliding,
damage to a truck, etc. could it be said that plaintiff was entitled to maintain a separate suit on each item of damage?
The defendant thinks not.

J. F. KITCHIN, t/a Norfolk Contracting Company
By GORDON E. CAMPBELL
Counsel.

I certify that a copy of the foregoing motion was delivered
to Mr. John S. Rixey, attorney for the plaintiff on the 6th day
of October, 1954.
GORDON E. CAMPBELL.
Filed 10-6-54.

H. T. G.

page 21 ~

*

•

AMENDED MOTION OF PLAINTIFF.
In support of the motions hereinafter stated, the plaintiff
shows to the Court the following facts.
(1) On or about December 20, 1949, Monsanto Chemical
Corporation entered into a contract with Gary Steel Products
Corporation whereby Gary agreed to manufacture, fabricate
erect and install a steel smokestack on the boiler of Monsanto
Chemical Corporation at its plant located on Cottage Toll
Road in the City and County of Norfolk, Virginia.
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(2) Gary Steel Products Corporation did manufacture and
fabricate the aforesaid steel smokestack, and delivered it to
the location for its erection upon the boiler as aforesaid; but
realizing that it did not possess the necessary equipment and
skill with which to erect the said smokestack, sought a contractor who did possess the necessary equipment and skill, and
in pursuance thereof negotiated with the defendant Kitchin,
who represented himself as possessing the necessary equipment and skill with which to erect and put in place the aforesaid smokestack in a skillful and workmanlike manner.
(3) The defendant entered into a contract with the plaintiff, Gary Steel Products Corporation, by which the said
Kitchin agreed to erect and put in place on the said boiler the
aforesaid steel smokestack, and it was further agreed between
Gary Steel Products Corporation and Kitchin that if in the
erection of the smokestack there should be any failure on the
part of the smokestack the liability for the repage 22 ~ sulting· damages should be upon Gary Steel Products Corporation, and if there should be any failure
on the part of the crane or its operation the liability for the
resulting damages should be upon the defendant Kitchin.
( 4) On or about June 22, 1950, while the defendant Kitchin
was engaged in the performance of his contract in the lifting
and erection of a section of the smokestack bv means of a certain crane belongfog· to and operated by Kitchin, the boom of
the crane collapsed and failed as the result of the insufficiency
of the crane and the carelessness and negligence of the def endant, Kitchin, his servants and agents.
(5) A.s the result of the failme and collapse of the crane
the section of the smokestack being lifted by Kitchin as aforesaid was caused to fall into t:he boilerhouse and do great personal damage to the plaintiff, Gary Steel Products Corporation and its equipment and property, as well as great damage
to the property of Monsanto Chemical Corporation; all as
the result of the breach of contract bv Kitchin to erect the
smokestack in a workmanlike manner,"' and the negligence of
Kitchin and his servants and agents.
(6) Thereafter this action at har in the Circuit Court of
Norfolk County was instituted on the 28th day of February,
1951, by the plaintiff, Gary Steel Products Corporation, to
recover of the defendant, J. F. Kitcl1in, trading· as Norfolk
Contracting Company, the damages personally suffered and
then sustained by the plaintiff aR the result of the collapse of
the crane that occurred on June 22, 1950 as aforesaid.
(7) On April 6, 1951, after the institution of the Action at
bar, Monsanto Chemical Corporation lJrought an action at law
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in the Circuit Court of the City of Norfolk against Gary Steel
Products Corporation to recover the damages sustained by
said Monsanto on account of the aforesaid failure
page 23 ~ and collapse of the crane. The defense of said
action was taken over bv General Accident Fire and
Life Assurance Corporation Limited under a policy of
insurance between said insurance company as insurer and
Gary Steel Products Corporation as insured, which policy was
in existence at the time of the accident. ,vhile last mentioned
action was pending notice in writing of tlie action was served
upon Kitchin informing him that in the event of a judgment
against Gary in said action, Kitchin would be expected to pay
the judgment and for reimbursement, and offered to turn over
the defense of the case to Kitchin if he would assume his
proper responsibility. Kitchin refused to assume any part of
the defense of the case.
(8) Upon such refusal Gary Steel Products Corporation's
said insurance company defended the ease to the best of its
ability. The case was tried in the Circuit Court of the City of
Norfolk resulting in a verdict for :Monsanto Chemical Corporation on June 18, 1951. Thereafter on July 13, 1951, final
judgment was rendered against Gary Steel Products Corpora_
tion on the verdict. Thereafter on October 8, 1951, the full
amount of said judgment was paicl on behalf of Gary Steel
Products Corporation, amounting to $11,611.02, the payment
being· made by General Accident Fire and Life Assurance
Corporation Limited, the insurance carrier of Gary Steel
Products Corporation, under the aforesaid policy of insurance,
and thereby said insurance company became subrogated to all
rig·hts of Gary Steel Products Corporation against Kitchin
and all other persons so far as concerns liability of said Kitchin and others on account of the aforesaid judgment against
Gary Steel Products Corporation.
(9) Thereafter, to-wit, on ,January 19, 1952, said General
Accident Fire and Life Assurance Corporation Limited caused
to be instituted in the Circuit Court of the City of Norfolk
an action· in the name of Gary Steel Products 'corporation,
as plaintiff, against .J. F. Kitchin, trading as Norpage 24 ~ folk Contracting- Company and a third party Bay
City Shovels, Inc., solely for reimhusement of the
sum of $11,611.02 so paid on the judgment in favor of Monsanto Chemical Corporation. In that action the alleg·ed liability of Kitchin was based upon both contract and tort; and the
alleged liability of Bay City Shovels, Inc., was based solely
upon tort. There were no contract relations between Gary
Steel Products Corporation and Bay City Shovels, Inc., and
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consequently no basis for a contract claim against Bay City
Shovels, Inc.
(10) In that last mentioned action defendant, Kitchin, filed
the same cross-claim (counterclaim) that he had previously
filed in the present action at bat.
(11) The said action of Gary Steel Products Corporation
against J. F. Kitchin trading as Norfolk Contracting Company, and Bay City Shovels, Inc., then pending in the Circ'Uit
Court of the City of Norfolk, along with the counterclaim
(cross-claim) was duly tried, resulting in a verdict and judgment for Gary Steel Products Corporation against J. F. Kitchin trading as Norfolk Contracting Company, for $11,611.02
with interest from October 8, 1951, and a verdict and judgment
for Bay City Shovels, Inc., all on the main suit, and a verdict
and judgment for J. F. Kitchin against Gary Steel Products
Corporation for $640.00 with interest from September 17,
1950 on the counterclaim. The said judg'IDent was entered on
August 7, 1953, and provided as follows in reference to the
judgment for $11,611.02 above referred to:

"It further appearing to the Court that this suit was
brought in the name of Gary Steel Products Corporation as
plaintiff by and for the benefit of General Accident ~..,ire and
Life Assurance Corporation Limited, it is further ordered
that the above judgment is for the benefit and the sole property of the said General Accident Fire and Life Assurance
Corporation Limited."
(12) Thereafter said J. F. Kitchin appealed the case to the
Supreme Court of Appeals of Virginia. ,vrit-of-error was
granted and the case was fully reviewed by said appellate
Court, resulting in affirmance of the judgment of the trial
Court, which is final.
c quote from the mandate
page 25 ~ of the Supreme Court of Appeals as follows:

,v

"It is further adjudged and ordered tlwt Gary Steel Products Corporation 1·ecover of the plaintiff in error for the
benefit and sole property of General Accident Fire and Life.
Assur~nce Corporation Limited t.he sutn of Eleven Thousand,
six hundred, eleven Dollars and two cents with interest* * *'',

etc.

(13) The printed record in the last mentioned case in the
Circuit Court of the City of Norfolk along with the mandate
and opinion of the Supreme Court of Appeals of Virginia
marked respectively Exhibits A, B, and C, arc herewith pre-
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sented and prayed to be read as a part of this motion. The
Counterclaim (cross-claim) of the defendant, Kitchin, as filed
and adjudicated in the Circuit Court of the City of Norfolk is
the identical claim in all respects as that now pending in the
Circuit Court of Norfolk County in the case at bar, and between the same parties. The Circuit Court of the City of
Norfolk is a Court of competent jurisdiction over the subject
matter and the parties. The question of liability on the original claim asserted in the case at bar is identical with the quest.ion of liability on the original claim asserted in the City of
Norfolk case and the same evidence and same law is applicable.
The defendant has already had a fair trial upon the merits of
liability asserted in the original claim and also on his counterclaim. The original claim. asserted in the case at bar belongs
solely to Gary Steel Products Corporation, and said Assurance Corporation bas no interest therein. The original claim
asserted in the Norfolk City case belonged solely to General
Accident Fire and Life Assurance Corporation Limited, and
Gary Steel Products Corporation had no interest therein, and
had no right to control the case.
MOTION.
Wherefore in this action at bar the plaintiff, Gary Steel
Products Corporation moves the Honorable Circuit Court of
the County of Norfolk:
I. To dismiss and strike out the counterclaim
(called cross-claim) of the defendant, on the ground
that the same is res adjudicafo by the judgment
aforesaid of the Circuit Court of the City of Norfolk as
affirmed by the Supreme Court of Appeals ·of Virginia, and
defendant is forever barred from further prosecuting and
counterclaim.
II. To strike out so much of the grounds of defense and
answer of the defendant as attempts to assert a defense to
the merits of the original claim; and to rule that the question
of liability of the defendant on the merits is res a.dji1,dicata by
the judgment aforesaid of the Circuit Court of the Citv of
Norfolk as affirmed by the Supreme Court of Appeals of Virginia; and defendant is barred from further claiming nonliability on the merits of the original claim; and that the sole
question for trial by the jury is the quantum of damages on
the original claim.
.
III. That the attorneys for the parties be directed to appear
before the Court for a. pretrial con£erence to consider items
page 26

~
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I and II of this motion as above, and also those matters mentioned in Rule 4 :1 of Rules of Supreme Court of Appeals of
Virginia.

I

GARY STEEL PRODUCTS CORPORATION.
By JOHN S. RIXEY,
Of Counsel.

.

I certiiy that on the 12th day of October, 1954, I mailed a
copy of the foregoing paper to Mr. Gordon E. Campbell, Bank
of Commerce Building, Norfolk, Virginia attorney of the defendant.
JOHN S. RIXEY.

Filed in the clerk's office the 12th day of Oct., 1954:.
Teste:

MAJOR M. RILLAR.D, Clerk.
By H. T. GILLETTE, D. C.

page 27}

•

•

•

ANS'\VER OF PLAINTIFF GARY STEEL PRODUCTS
CORPORATION TO MOTION FILED BY DEFENDANT OCTOBER 6, 1954.

The plaintiff in answer to the allegations contained h1 the
motion of the defendant filed October 6, 1954, says as follows:
(1) Plaintiff admits the allegations contained in paragraph
marked 1 of said defendant's motion.
(2) In reference to the allegations contained in paragraphs
mnrked 2,-3 and 4 of defendant's motion, plaintiff denies that
it l1as split or attempted to sp1it its cause of action, denies that
it instituted tlie action in the Circuit Court of The City or
Norfolk, and denies that any part of the cause of action ns ..
serted in The Circuit Court of The City of Norfolk belonged
to this plaintiff. For the true facts in that regard plaintiff
invites attention to the allegations contained in plaintiff's
amended motion filed herewith. The cause of action asserted
in the City of Norfolk case belonged solely to General Acci-
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dent Fire and Life Assurance Corporation Limited by reason
of its subrogation rights under the insurance policy and tbe
plaintiff in the action at bar had no control thereover. The
cause of action asserted in the case at bar belongs solely to
the plaintiff.

GARY STEEL PRODUCTS CORPORATION.
By JOHN S. RIXEY,
Of Counsel.

•
page 28
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•

~

•

a,

•

•

Filed in the clerk's office the 12th day of Oct., 1954.
Teste:

MAJOR M. HILLARD, Clerk.
By IL T. GILLETTE, D. C.
page 29

~

•

•

ORDER.

At the pretrial conference held pursuant to previous order
entered October 12, 1954. the attorneys for the respective
parties appeared; ~rtd the tnaUers involved in the wtitten
amended :triotion of the plaintiff, the written motion of the
defendant and the written answer of plaintiff to the defend-·
itnt 's motion, were coi1sidered by the Court; and in support
of its position _plaintiff introduoed the oral testimony oi Mr.
J. Barbour ltixey, including Exhibits D & E which testimony has been transci"ibed and :filed and after due notice
along with s~id E1xhibits is duly identified and tnade a part
of the r~cord by the signature of the Judge; and the n1atters
invol'1ed were argued by counsel.
Upon consideration whereof' the Court doth rule and ord(ff
as follows:·
(1) The cdrtnterclaim (called cross-claim) of the defendant

is dismissed and stricken out on the ground that the same is
res adjitdicata by the judgment of the Circuit Court o-f the
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City of Norfolk in the case of Gary Steel Products Corporation against J. F. Kitchin, trading as Norfolk Contracting
Company as affirmed by the Supreme Court of Appeals of
Virginia; in which action of the Court both padies concur.
( 2) So much of the grounds of defense and answer of the
defendant as attempts to assert a defense to the medts of
the original claim in the case at bar is stricken out, and the
Court doth rule and order that the question of liability of the
defendant on the merits is res adjudicata by the judgment
aforesaid in the Circuit Court of The City of Norfolk as
affirmed as aforesaid, and the defendant is barred
page 30 r from further claiming non-liability on the rn~rits
·
of the original claim asserted in case at bar; in
which action of the Court both parties concur.
(3) The notice of motion for judgment and the claim therein
asserted in the action at bar is dismissed on the gTound that
the plaintiff has attempted to split its cause of action by
virtue of the judgment aforesaid in the Circuit Court of the
City of Norfolk as affirmed on appeal as aforesaid, and the
plaintiff in the case at bar is estopped from proceeding on
its claim asserted in the notice of motion for judg1nent in
the case at bar; to ·which action of the Court the plaintiff by
counsel duly excepts on the grounds that the plaintiff has not
split or attempted to split its cause of action; that as the
result of the collapse of the boom of the crane there arose two
separate causes of action, (a) the cause of action for damages
suffered individually by Gary Steel Products Corporation,
and (b) the cause of action for damages suffered individually
by Monsanto Chemical Company;
(a) That said claim for damages suffered individually by
Gary Steel Products Corporation is the subject of the action
at bar, and no attempt has been made to split it; and it is the
sole cause of action that Gary Steel Products Corporation
has or bas ever had against the defendant, Kitchin, and no
part of said cause of action has ever been asserted iu any
other action ;
(b) That the claim for damages suffered individually by
Monsanto Chemical Company was the basis of the action in
the Circuit Court of The City of Norfolk which is the case that
on appeal was affirmed by The Supreme Court of Appeals,
the said cause of action therefor then belonging sole)y to
General Accident Fire and Life Assurance Corporation by
virtue of the fact that said insurance company had paid to
Monsanto the amount of its loss under an insurance policy
and thereby was subrogated to all rights against
page 31 }- the defendant, Kitchin; that while the said action
recently pending in the Circuit Court of The City
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of Norfolk was brought in the name of Gary Steel Products
Corporation, it was not instituted by or for the benefit of last
mentioned company, but solely by and for the benefit of General Accident Fire and Life .Assurance Corporation; and said
Gary Steel Products Corporation had no control or right of
control over the prosecution of said action;
And further on the grounds as stated in the written amended
motion of the plaintiff and plaintiff's answer to the defendant's motion ..
Enter Dec. 1, 1954..
E. L. OAST.
page 32
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•

•

ASSIGNMENTS OF ERROR.
Pursuant to the above mentioned Rules the plaintiff Gary
Steel Products Corporation assigns the following error·s.
(1) The Court erred in holding that the plaintiff had split
or attempted to split its cause of action.
(2) The Court erred in dismissing the plaintiff's notice
of motion for judgment and the claim therein asserted.
(3) The Court erred in holding that the plaintiff is est.oppecl
from proceeding on its claim asserted in the motion for judgment in the case at bar.

GARY STEEL PRODUCTS CORPORATION

BY JOHN S. RIXEY
Of Counsel.

page 33
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Filed in tbe clerk's office the 6th day of Dec., 1954.
Teste:
MAJOR NL HILLARD, Clerk.

By H. T. GILLETTE, D. C.
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•
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page 3 }

J. BARBOUR RIXEY,
called as a witness on behalf of the plaintiff~ having
been first duly sworn, testified as follows:

Examined by Mr. Jolm S .. Rixey~
Q. You are J. Barbour Rixey?
A. That is right.
Q. And you are a member of the firm of Rixey & Rixey,
lawyers in Norfolk, are you?
A. That is right.
Q. Do you know the date on which this accident, with whi.ch
we are concerned, occurred f
A. I don't recall the date now. If I had the benefit of my
file I could tell you on what date it occurred. It was in the
year of 1950, I thi:l}k.
Mr. Rixey: Is there any doubt of the fact that it occurred
on June 2·2, 1950?
Mr. Campbell~ No.
By Mr. Rixey!
Q. Have you posted yourself as to when this present snit
with which we are concerned was instituted?

Mr. Rixey: I believe the evidence shows that it was February 28, 1951.
The Court: That is correct..
Bv Mr. Rixev:

·
Q. The damages suffered in this suit, with which
page 4 } we are concerned here now, were suffered by whom?
A. Gary Steel Products Corporation.
Q. Are any damages. claimed in this suit except such damages as were suffered by Gary as the direct result of that accident, at the time of the accident Y
A. No other 1tlamages are claimed. They were all the damages of the Gary Steel Products Corporation.
Q. And those were damages suffered by Gary at the time
of the happening of the accident. Is that righU
A. That is right.
Q. Does anyone else besides Gary Steel Products Corporation have any interest in this claim that is being asserted in
this suit?
A. No, sir.
Q. Are you familiar with the fact that a suit by Monsanto
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J. Barbou.r Rixey.
Chemical dorporatiorl was brought against G~ry Steel Products Corporation in the Circuit Court of Norfolk City1
A. I am.
Q. What damages were sottght to be recovered in that suit i
A. In that suit the damages sought to be recovered were
the .damages sustained by Monsanto only, and Iiot any damages sustained by G~ry Steel.
Q. State, please, how the case was defended and by whom.
A. The Gary f?teel ;Froducts Qorporati?n cari'~ed
page 5 ~ ari instltance pohcy with the General Accident Fire
~. L~fe Assurance Oorpoh1ti.on.
Q. Is this the. _poli~y (ha~ding to witness) t
A. Yes, ·sir, tliis is the pblicy.
Mr. Rixey: I offei: that in ~viden~e, if Your Honor please.
I think we hav.e Exhibits A, B and C, so that would be D, I
guess.
(Received and marked.)

A. Now when the papers 1vere served oii the Gary Steel
Products Corporation the suit papers were referred to our
office to defend the case by the General Accident Fire & Life
Assurance Corporation.
By Mr. Rixey:
Q. And did the firm of Rixey & Rixey defend the case?
A. We ~ppear~d and de~ended it, yes, sir.
Q. .At th~ einployinetit of whom!,
.
,.
. .
A. Geriera1 Accident Fite & Life Assura~ce Corporation.
Q. Did Gary Steel.Products CoriJoration have any control
ov~r the operation of t:h~· case? .
.
A. It dia i1ot. ,ve defendec1 at tlw request and at t:µe emploY,ment of the General Accident fire and ~ife Assurance
Corporation.
.
Q. For who~ w~s t~1e ju.d~ent ln ~h~t, case?;
. ·. .
.1
A. There was a JUtl?{ment m favor of the :rvtonsantd Chem1.
cal Corporat10n.
page 6 ~ Q. Aga~nst whom 1 :
.
.
.
,, . ,A .. Against the Gaty. Steel ~roduct$ Corporation.
Q. Was the judgineiit paid and, if so; by whom?
.
A. That judgment was paid by our office, by the use of a
~rart dr~wn on the General Accident Fire & Life Assurance
Corporation.

Gary St~el Products Corp. v. J.
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Q. Is t~at the receipt tb~t wa~ ta:}.qm ~t the time of the
p;iyment o:f th~t judsm~nt (hanqi14g to wHness)?
A. Yes, sir.
·
·
Mr. Rixey: I offer that in evidence, if Your Honor please~
The Court: Plaintiff's Exhibit E.
· · · ·
Mr. ~1:xey: It"is ·11oted ·that ·It recites th~t tne money is
paid by the General Accident Fire ~ ~ife Assuriq1ce Corporation.
By Mr. Rixey:
Q. Are yoµ f~ili~r with the institution and ~onduct of
another case in the Circuit Court of Norfolk City under the
style of Gary Steel Products Corporation against J. 'Jj'. Kitchi·n
and Ba.y City Shovels, bic?
A. "¥es, sir.
Q. At whose instance and direction was that suit brought
iq1d prosecuted f
4- We were em.ployed QY the same insuranc~ company,
General Ac~ident Fire 8{, Life Assurance Corporapage 7 }- tion, to press that suit. "\Ve were authorized to
bring the suit and c~rry it on to a conclusion, and
Gary Steel Products Corporation had no control over that suit.
Q. What was the object of th~t suiU
A. It was to recover back the amount of money that General Accident Fire & Lif~ Assurance Corporation had paid
to the Monsanto Chemical Corporation for the damages which
Monsanto had sustained in the accident.
Q. "\Vas judg'Ill.cnt obtained in that suit?
A. Judgment was obtained in that suit. It was appealed
to the Supreme Court of the state.
Q. Wait a minute now. Against whom was the judgment
there?
A. The judgment was against Kitchin.
Q. Not against Bay City Shovels?
A. It was not against Bay City Shovels.
Q. You say that case was appealed to the· Supreme Court?
A. That case was appealed to t~e Court of Appeals of
Virginia, and the Court of Appeals sustained the lower Court.
Judgment was entered, and the judgment has been paid.
Q. To whom was the money paid?
A. I don't recall how the check was drawn, but it was delivered to us for the benefit of the General Accident Fire &
Life Assurance Corporation.

Supreme Court of Appeals of Virginia.
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Q. Was Gary Steel Products Corporation entitled
to any part of that judgment-to any part of the
money that paid that judgment?
A. They were entitled to no part of the money, and did
not receive any part of the money.
Q. Did Gary Steel Products Corporation have any claim,
whatever, to the claim asserted in the last mentioned suit or
in the proceeds of the judgment?
A. No, sir.

page 8

~

Mr. Rixey: I believe that is all I want along that line.
The. Court: What was the amount of that judgment t
Mr. Rixey: $11,611.02.
The Court : Exactly the same.
Mr. Rixey: It is exactly the amount that was paid on the
other suit. That is what was sued for and that is what was
recovered.
Now, I believe, if Your Honor please, you marked Exhibits
A, B, and C that were filed with the amended motion, so I
think that completes then the evidence that I want to present.

•

•

A Copy-Teste :
H. G. TURNER, Clerk.
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