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RECORD

•
page 9 ~

•

•

INSTRUCTION'NO. Z.

The Court instructs the jury that unde~ the evidence in this
case the plaintiff was walking on the right side of State Roadway 634 in. violation of state law, on the night. and at the time
he was struck by defendant's autom:obile and plaintiff was
guilty of negligence and if the jury believes from a preponderan.ce of the evidence that such negligence contributed
in a.ny degree to the· accident, plaintiff cannot recover in this
case and the jury must return their verdict for the defendant.
Refused.
L. J.

page 10}

INSTRUCTION 1.

The Court instructs the jury that it was the duty of the
defendant, Eugene Samuel Whitfield, in ()perating his automobile at the time and place of the accident, to have have his
automobile unde! proper control; to keep a reasonable and
proper lookout; -nol to exceed a reason,able. speed under the
circumstances and .traffic. conditions' e#sting at the time.
And if y<>u beli~ve from the prepond~ra~¢e of the evidence
in this ca$e. that the said defendant, Whit.fi.~ld, failed to perform any gne ·91" more of ~he· duties abov~ s~~;out, then he was
negligent· ~d. if j'()u further believe frQ~ ~l:te evidence that
such iregligen~
a proximate cause of' tP:e accident .and
injuries resttl.ting ther.~from, tben_you should find your verdict
for the plaintj.:ff, :said Ocie W. Dunn, unl.es$ yo1,1 further _believe .from the evidence that the said Ocie W._ Dnll;Il was guil~y
-of .negligence. which also proximately contributed ~to the accident.

was

. Granted.

L..J.
INSTRUCTION· 2.
·The Conr.t instrqcts the jury, that tf:D.der the law$· .Pf this
State pedestrian~ ·shall·not use the rQadways. or str~ets,. other
than the sidewalk thereof, f"Or travel, exeept when necessary
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to do so because of the absence of sidewalks, reasonably
suitable and passable for their use, in which case, if they
w.alk upon the hard surface, or the main travel portion of the
roadway, they shall keep to the extreme left side or edge thereof, or where the shoulders of the highway are of sufficient
width to permit, they may walk on either shoulder thereof.
If you believe from a preponderance of the evidence in this
case that the right shoulder of the roadway was being used by
the plaintiff at the time of the accident and was of sufficient
width to provide a reasonably suitable and safe place to walk,
then he had a right to use the same.
If however you believe that the plaintiff was walking on the
right shoulder and that shoulder was not of sufficient width
to provide a reasonably suitable and safe place to walk, then,
the plaintiff had no right to ·use the same.
Granted.
L. J.

page 12 ~

INSTRUCriON 3.

If the jury believes from the evidence that plaintiff at the
time he was struck was walking on his right-hand side .of the
hard surface of the road, plaintiff was guilty of negligence,
and if such negligence contributed to the aceident, then plaintiff cannot recover and the jury must find their verdict .for the
defendant.
Granted.

L. J.
page 13}

INS~RUCTION

4.

The Court instructs the jury, .that ordinary care is such care
as an ordinarily prudent person would exercise under similar
circtimsta.nces.
The Court further instructs the jury that plaintiff; as he
walked along State Road No. 634 in the night-time, was required to exercise ordinary care for his own safety and protection and to look and listen for approaching -vehicles proceding in (langerous proximity to him and to step fr9m his
course into a place of safety if it reasonably appeared that
he was in danger of being struck. If the jury believe from the
evidence that plaintiff under all attending facts and circum~
stances failed to. exercise ordinary care in looking and listen-
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·ing for· the approach of defendant's car and in failing to step
into a place of safety before he was struck, plaintiff was
··negligent, and if such negligence contributed to the accident
plaintiff cannot recover and the jury mJUst find their verdict
.for the defendant.
. .
Granted.

..,.

L. J.

page 14 ~

INSTRUC.TION 5·.

The Court" instructs the jury, that if you. believe from the
evidence in this case that the accident which resulted in injuries to the plaintiff was occasioned by the coneurring· negligence of both the plaintiff and the defendant which contributed
as a proximate-cause of the accident complained of, there can
be no recovery, as Courts will not u1;1dertake to balance the
negligence of the respective parties, 'vhere both have been at
fault, in order to ascertain which one is most at fault.
Granted.
L. J.
page 15}

INSTRUCTION 6.

The Court instruets the jury thAt sh()uld you find for the
plaintiff, Ocie W-. Dunn, it is. yo~r duty to determine the
.amotlnt ·of .damag~s to be award~d him an4 in dete].'mining
the same you should :fix the a,mount -at suqh s~ as froll1 a pre~
ponderance of the .evidence to you seems -a £air and just .com,.
pensation for the injuries an:.d resUlting damages sustained
by him as the. proximate c·a~se _.of the' collision, but not to
·exceed the amount 'Slied for, $50,00(),.00.:; and in arriving at the
·~om~t .of damages, you max t~~e. into consideration any of
the: following it~nas or element_s of qamage that the preponderance ·of the E}vi'd¢~c~· shows was -s-g;:ffered by Ocie W. D.unn as
the proximate result of the. collision sued: fo~:
a. Any bodily injury,. or disability, the character and .dl.Jra-

thereof; -_,
·
b. Any physical pain, ·suffering and mental a.l1g1lish h~ h~
-~ready been caused' to. suffer -and endure or tbat. he will likely
and ~~,o·bttbly,~ with reasonabl£t e~'ff;ta:hi;ty,, ·hereafter be c.a~sec;l
to t~'l)fflie~;;: ·
.
.
. ·
· . .
·
~~. Atxi ~~~:e;n.~.e ~Q~: Pie.d~cill_i1X~~~~'t ·th~t :he hils -ineu~:r.ed
~on

-...
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or will likely and probably, with reasonable cerpage 16 }- tainty, hereafter incur in a. proper effort to be
cured of his injuries, or to alleviate the effects·
thereof;
~
d. Any inconvenience and discon1fort that he has already
sustained or will likely and probably, with i·easonable certainty, hereafter sustain; and,
e. Any loss he has already sustained, or will likely and
probably, with reasonable certainty, hereafter sustain by
reason of his inability to earn ·wages or by reason of a reduction or lessening of his earning power.
Grant.ed.

L. J.
page 17

~

INSTRUCTION 7.

The Court instructs the jury, that in fixing the damages
to 'vhich the plaintiff is entitled, if any, you must be guided
by the same burden of proof rule that is applicable in determining the liability of the defendant in this case-that is, the
burden of proof rests upon the plaintiff to prove by a preponderance of the evidence every itemt of damages claimed by
the plaintiff, and the jury cannot base its verdict upon conjecture, speculation or guess .work. If it is just as probable
that the claimed injury resulted from a cause other than the
negligence of defendant as it resulted from his negligence,
then you must disregard such injury in arriving at your verdict. Your verdict must be in an amount, which in your
opinion, will reasonably compensate plaintiff for damages
suffered by him as ·a reasonable and probable consequence of
defendant's negligence.
Granted.
L. J .

•

•

•

•

•

page 25 .~

•

•
OPINION.

This :ped¢stri~n-aJ;Ltomol>i1~ iacciden.t .case is on a motion
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to set aside the jury's verdict of $13,500.00 on these grounds ;
first, that there is no proof of primary negligence, and; second,
that the plaintiff. was guilty of contributory negligence.
The only objection to the instructions was that they were
not warranted by the evidence and the refusal to grant instruction" Z" for the defendant which told the jury in effect
. that the defendant was negligent as a matter of law.
The defendant did not testify nor offer any testimony in his
own behalf, and on completion of the plaintiff's testimony
the defendant rested his case and moved to strike the .evidence.
The jury having given a verdict for the plaintiff the evidence and all reasonable inferences therefrom must be viewed
in the light most favorable to the plaintiff.
As to contributory neglig·ence, the burden rests upon the
defendant to prove such negligence unless it is disclosed by the
evidence of the plaintiff or may be fairly inferred from all the
circumstances. Btl(rk v. Webb, 199 Va.. 296; 99 S. E. (2d) 629.
The plaintiff, Ocie W. Dunn, a white man fifty-five years of
age, while walking in a southern direction (to his right) on
the shoulder of a se.eondary road about one foot off of the
hard surface, was hit by the automobile driven by the defendant, Eugene Samuel Whitfield, a young colored man, who
was also driving in a southern direction. In order to properly
discuss the case and apply the law a brief summary of the
facts should be stated.
page 26 ~ The accident happened on May 2, 1959 at about
8 :30 p. m.. on State Secondary Road No. 634,
near or about one-half mile outside of the Village of Hurt.
The right of way of the road was said to be thirty feet, it was
hard surfaced to a width of eighteen feet with shoulders on
either side four feet wide, about hyo feet being described as
should~rs and about two feet a ditch or drain ranging in depth
from six to twelve inches. The road is referred to as running norj:.h and south, but is in fact more easterly and 'vesterly. (See mn.p, "Exhibit 14). The road is fairly straight
with a. slight curve some distance north of the place of the
a~cident. There were a number of houses and a store in the
area. The weather was dry and it was dark.
The plaintiff, Dunn, had been to a store some seven hundred
feet or more from his home on the opposite side <>f the road,
purchased some articles and was returning to his home. He
wa~ked on his left side of the hip:hway to a point about three
hundred feet distance, crossed the road and had proceeded
along the shoulder just off of the hard ~urface on his rig-ht
for ~bout eip;hty feet to the edge of a private driveway, intending to· take a path just off of the. right of way and back of
the ditch line--to his home. A$ lie reached the edge of the
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private driveway he was hit from behind by the defendant's
automobile. (Note that the map, Exhibit 14, shows two
driveways adjoining. The one to the north was not in exist~
·ence at the time).
,Just before the accident, Deputy Sheriff 1\L 0. Akers was
driving his automobile towards the Village of Hurt, in a
northern direction at a speed of forty to fifty miles an hour.
He observed the plaintiff, Dunn, walking along the shoulder
''just about a foot off the pavement'' and also the defendant's
automtobile approaching at ''a. pretty fast speed'' estimated
from fifty to fifty-five miles per hour. Akers dimmed his
lights as did the defendant. J{nowing there was a
page 27 ~ slight defect in the road described by him as a
''dip'' or ''bump in the road like a. rock under the
bard surface'' and if a car was traveling at any speed would
affect its moven1ent, as he states "would throw a car up."
Just after he passed Dunn, he pulled his car to the right off
the hard surface into the ditch, in order to give the oncoming
vehicle additional room. (See his statement R., p. 38). After
the defendant's automobile passed he heard the noise from
the impact, turned his car around immediately, and found
the plaintiff lying in the private drive, his head on the hard
surface, mlarked afterwards thereon by a blood spot, and tl1e
rest of his body in the driveway. fie then observed the defendant's automobile had stopped alJont one hundred S<''·enty
to one hundred seventy-five feet down the road (south) and
met the defendant and two companions just back of th(' flutonlohile, asked tl1e defendant why he hit the plaintiff, to which
he replied, l1e did not see him. A broken whiskey bottle and
'vet spot was observed OJ1 tl1e pavement near thP defendant's
(lar and there was some smell of whiskey from it. He testified as to ~ertain dust and skid or tire· mark" on the hard
surface and a scuffed pla.ce just on tl1e edge of the hard
surface, all south of and beyond the place of impact or accident.
State Trooper C. R. Gunter, who investigated, testified as
to the highway generally, the width,' shoulders, etc., located the
blood spot about one foot; on the hard surface, dirt and light
. skid mark~ and the scuffed place on the edge of the bard
Rurfa.ce. That a. slight dent was found in the rim of the right
front J1eadli~ht, apparent on close observation, and the rear
view side mirror on the ri~ht of the automobile was broken
loose. Botl1 were exhibited to tl1e jury. That the car was
dusty and on the right side of the automobile as if somethin~
ha.d rolled down the side of the vehicle. (R., p. 13).
page 28 ~ The Trooper staten tl1at he found no markA on
the highway north of the place of the lU!cident or

8

Supreme Court of Appeals -of Virginia

where the blood was found nor was there any indication that
the automobile had gotten off of the hard surface before the
accident. T·hat he looked for 1narks and tire tracks but found
none. (R., p. 20}.
He talked to the defendant, says he had been drinking but
that fronl" his observation his faculties were not iinpa.ired
and no charges regarding drinking were placed against hhn.
The defendant's statement as to ho'Y the accident happened
when asked by the Trooper was that ''he was traveling along
about forty or fifty and he Inct. this car and the head lights
blinded him and 11e diclu 't renu~n1ber hitting the man at. all
until * * * He didn't remember seeing the man until after he
11it him!."
The plaintiff says .he was walking to his right on the
shoulder of the road, that he saw· the Akers automobile ap}lroaching· from the south going north, that he saw the reflection of the lights frmn the defendant's car,.heard no horn
blow, and did not look around or back. The Akers car passed
hin1 and he w.a.s hit just as he reaehed the edge of the driveway. His statmnents can be found on pages 125, 131, 153
and 154 of the Record and will not be set out.
PRil\tiARY NEGLIGENCE.

There is mnple evidence on whicl1 the jurv could find the
defendant negligent; speed unrler the condition, failure to
keep proper look-out and failure to have vehicle under proper
control. It is true the State Trooper testified he found no
·tire marks or tracks off of the hard surfac(l north of and
before the accident, however, it is clear that this was a question for the jury. There was a defect in the road, and the
witness Akers said when he came around the curve the de. fendant was running a.t a pretty good speed, when
page 29 ~ he hit the little bump in the road it made hhn
weave in the road. (R., p. 37). The hard surface
was narrow, eighteen feet, desc.ribed as a narrow road and
hardly room for ,two cars to pass on it all ri.e;ht. (R., p. 38).
Akers had pulled his automobile partly off the hard surface.
There was apparently no check up in the speed of the defendant's. automobile and he went a distance of one hundred
seventy to one hundred seventy-fiye feet after the accident.
This was sufficient to submit to a jury the question of negligence.
''It is well settled • • • that the question of negligencepdmary, contributory, continuous· ~.tnd, concurring-is one for
the jury to determine. They are questions of fact, and the
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jury is the trier of such questions. It is only V{hen· :the issue
is one about which r.easorta.ble persons .cannot differ..:._the question so pla.in in meaning and interpretation that should be
given it-that no .doubt is admitted of its legal signifi~ance
and effect, that it becomes a question of law for the Court to
detern1ine. Vi·rginia E. d!; P. Co. v. Stei'l'lllnan, 177 ·va. 468,
14 S. E. (2d) 313; Sim1nons v. Craig, 199 "'\7 a. 338 (343), 99
S. E. (2d) ·641.

CONTRIBUTQR.Y

NEG~LIGENCE.

The Court during the trial of the case and after the evidence was concluded indicated that it thought the plaintiff was
guilty of contributory neg·ligence. (R., p. 208). It will be
noted that reference 'vas made to the fact that highway included the shoulders and pedestrians should comply with the
law and ·walk on the left. Since tha.t thne the Court has had
benefit of the record and an opportunity to further explore
the statutes and decided cases and mature consideration has
been given to the question.
·

STATUTES AS TO PEDESTRIANS USING HIGI-I,VAYS.
In tracing these statutes it is not necessary to go hack
further than 1944 since the general reauirements were tlH'
same and is set out in Section 46-247 of the Code of 1950.
The Court has italicized the pertinent words and provisions as quoted.
''Pedestrians shall not u~e the hiqhwa1Js or
streets, other than the side"jalk thereof; for travel,
except w}len necessary to do so because of the. absence of gidewalks. reasonablv suitable and p11ssable for their use. in which
case theJJ RhO'I.tld keep a.B n.ear aR 'reasonably possible to the
ea.~treme left side or edge of the hiqhwa·JJ.~ or .~treefs. ''
page 30

~

.Acts of Assemblv. 1950, Chapter 433, png-e 850, amended this
Seetion 46-247 as follows.
"Pedestrians shall not use the hi(flnvaJJS or streets, other
than the sidewalk thereof, for travel. except when necessarv
. to do so because. of the al1sence of sidewalks, rea~onably suita])le and pa.ssa.ble for their use, in which llase, if they walk on
the hard. surface. or rn1ain tra.'veled portion of the hi_qwwaJt,
the!l shn.ll kee'P to the ea;f;rem.r. left side or edae thereof." or
u:here the shoulders. of the hil,hwa'lJ a.re of 811·/ficiP/n,t 'lv.idth to
prrmit., they may 'wallt on either ~~houlder thereof.''
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After 1954 the Virginia Code Commission made a study of
the Motor Vehicle Code and recommended certain revisions,
'vhich was adopted at the 1958 session of the General Assembly Assembly and among the revisions was Section 46-247
of the Code of 1950 which is now carried as Section 46.1-234 as
follows:
''Pedestrians shall not use the road·ways or streets, other
than the sidewalk thereof, for travel, except when necessary to
do so because of the absence of sidewalks, reasonably suitable
and passable for their use, in which case, if they walk upon
the hard surface, or the main tt·aveled portion of the 'road10ay,
they shall keep to the extre"tne left side thereof, or where the
shoulde.rs of the highwlltJJ are of sufficient width to pennit, they
1nay walk on either shoulder thereof."
It will be noted that in the first section quoted, prior to 1950,
the requirement is that the pedestrian should ''keep as near
as reasonably possible to the extrem~e left side or edge of the
highway or street.'' In 1950 the statute is materially changed,
"if they walk on the hard surface, or main traveled portion
of the highway, they shall keep to tl1e extreme left side or edge
thereof" and then said "or where the shoulders of the hig·hway are of sufficient ·width to permit, they may walk on either
shoulder thereof.''
page 31 ~ In 1958 it will be noted that the word ''highway" is changed to "roadway" a.nd otherwise the
section remained as passed in 1950. There must have been
some reason for the change in each year.
IS TilE NEGLIGENCE A QUESTION FOR. THE JURY.
In Crou.se v. Pugh, 188 'ra. 156, 49 S. E. (2cl) 421, decided in
1948 our Supreme Court of Appeals under the Act of 1944,
then Section 2154 (126) 9, ·which is the same as 46-247 before
the 1950 amendment, tha.t "highway" in the statutes was not
limited to the hard surface or partly hard surfaced way or to
dirt or gravel way, nor to the- main traveled portion of the
w·ay or to lanes specifically designated for vehicular traffic;
also that no exception was made as to slopes or shoulders.
The Court held that it was negligence as a matter of la:w in
walking on the rig-ht shoulder of the road under the then
existing statute. In the sam-e case there was a dissenting
opinion by Justice Buchanan joined in by the late Justice
Staples. It is said that as a result of this opinion the amendnlent of 1950 was passed. Whether this be true or not, it 'vas
passed, and limited the place the pedestrian should walk on
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the left to the ''hard surfaced way'' or ''main traveled portion.''
Also in 1950 and up until 1958 Section 46-1 gave the definitions of certain words used in the Motor Vehicle Code or Title
46 and among them was "highway" under sub-se.c.tion (8}.
The revised Motor Vehicle Act of 1958, Section 46.1-1 likewise carries certain definitions. Sub-section (10) defines
"highwa.y" which is different. The word ''roadway" is
defined and includes ''That portion of a highway inproYed
and designed or ordinarily used for Yehicular traffic, exclusive
of the shoulder.'' Also the word "shoulder" is that part of a
highway between the portion regularly traveled by
page 32 ~ vehicular traffic and the lateral curb line or ditch.''
It will be noted that the section in question in 1958
changed the word "highway'' to ''roadway'' two places as
indicated in the quoted sections. This makes quite a change
over all a.nd certainly to walk on a shoulder on either side
would not per se be negligence, unless the shoulder is not of
sufficient width. Not certainly the Court in the face of the
statute could not say as a matter of law tha.t a shoulder is not
of sufficient width for a person to walk on, that raises a question of fact and this was told the jury in instruction No. 2.
In Greear v. Noland Com;parny, 197 Va. 233, 89 S. E. (2d)
49, (1955), about 1:30 p. m., in the daytime, the plaintiff,
Greear, stopped a station wagon which parked on the rig-ht
shoulder of the road, thirty inches off the hard surface. The
plaintiff was standing between the station wagon and the
hard surface, ''about a foot or more'' off the hard surface .
.An instruction was granted which in effect said that thP. defendant was in a ''dangerous position.'' The Court said a.t
page 236, ''Furthermore, the instruction is misleading and improperly assumes that the plaintiff was in a. ''dang-erous
position.' '' There was a verdict for the 'defendant, sustained
by the Trial Judge and the case was reversed, this being one
of the g-rounds.
It is true that the plaintiff in the above case was "standing"
on the shoulder, but is there much difference between standing
one foot off the hard surface and walking one foot off the
hard surface. In the Greear case the Court submitted the
matter to a. jury as to both negligence and contributing nea-li~ence, also the question of last clear chance was suggested in
the case by the Appellate Court.
In Ha.rdintan v. Dyson, 194 Va. 116, 72 S. E. (2d) 316,
(1952), the deceased was drunk and on the hard surface with
his hack to approaching traffic at night. The defendant was
driving in the same lane of traffic a.t. night meeting oncoming:
traffic also with lights. The plaintiff's deceased 'vas hit and
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killed and the Court held there. was contributory neg·ligence,
but in the case the following was said by the Court, and t;he
emphasis is added.
page 33 ~

"It cannot be successfuily questioned that it was·
the duty of llardin1an, upon meeting and passing
cars to lower his lights, to watch his side of the road, to avoid
nttnning off of it, and to allow sufficient passage to oncmning
vehicles. He had a right to assume others upon the highw·ay
would obey the law and perform their duties, and to act upon
that belief until the contrary appears. (Citing Cases).
Notice in this. case the Court places a duty on the passing
motorist a.t night, to watc.h his side of the road and to avoid
running off of it.
In Hinton v. Gallagher, 190 v. .a. 421 (427), 57 S. E. (2d) 131,
which case is not in point, it is interesting to note that the
Court said in commenting on driving close to a pedestrian,
'' • • • Ordinarily a motor vehicle travelin~ thirty-five or
forty mriles an hour should not be driven that close to a
pedestrian" (a foot fron1 her) "even if such pedestrian is.
standing on the hard surface. It certainly should not be driven
that close to a woman standing by or behind a baby carriage.
on the shoulder.''
In this case it should be noted that there is no direct testimony as to what distance the automobiles wm·e fron1 the
plaintiff, Dunn, when they passed each other. The witness
Akers says he had gotten close to George's Store, just a.
little way before he turned at that point, (R., p. 46), and at
another place he says half way fron1 the driveway in question
to George's Store, which by estimate "Tould be one hundred
twenty-five .to one hundred fifty feet.. (R., p. 52). This could
have been considered by the jury to determine the lookout and
control being· kept by the defendant.
Close reading pf a.ll the cases regarding- pedestrian~ under
the sta.tutes in question is that even though the plaintiff 1nav
have been neg-ligent as a matter of law, the ouestion of
whether or not such negligence contributecl to the accident
has to be shown and in most cases observed this question is
for the jury. See in this connection ClQtJJ v. Bi.r~hov. 152 Va.
746 (751), 30 S. E. (2d) 585. Cro'lt·Se v. P'ltgh (Supra.) at
pa~e 167.
page 34 } The Court is not unmindful of the f:=wt tha.t the·
plaintiff says he saw the reflection . of the lie:hts
from the defendant's automobile apprqaching from the rear
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and· that he did not look around and that he ·was on a two
foot should~r, and_that there was a duty on h~ to-'use reasonable· care·· ·f~r his._··own safety, but after a review· of all the
evidence i:h:Jight of the present statute and the decided cases,
the Court is no'v of the opinion that the issues 'vere proper
for the ju~y R;nd. r~gardless of how:· th~ Oou:rt . may feel, the
verdict- should .be sustained. . :: .·.It. ~;in be· ·n9ted that these qu~~tioris )vete. submitted under
tli'e instructions: . r:
·,··. · · · ; ·. ·:: :·
·
0

0

0

0

••

::

•

0

•

N:o. 1-Duties of the defendant in 9perating his vehicle and
if violated· ·a~d proximately caused· the a~ident the plai#tiff
could recove1•, if there is no contrib1;1tor~ negligence.
· ~-···-,
No. 2~Defjnes the use of the· road ·by ~::P¢destrian, and the
right to use the shoulders, submitting fo the jury the_ question
of whether or not the shoulder was· a reasonably suitable and
safe -place.
··
.
No. 3-Submitted the question of whether the plaintiff was
using the hard surface portion of the roadway, ~f so he was
·
·
negligent as a matter of la,v.
No. 4-Submitted the question of" wb~ther the plaintiff
exercised reasonable or ordinary care under the circumstances.
No. 5-Concurring negligence and if so there could be no
recovery.
No. 6~Damage instructions.
=

These were all tl1e questions involved, were considered hv
the jury and determined in favor of tl1e plaintiff. .Franklv it
is very doubtful whether the Court would have so found if on
the jn~y, but tha.t is not the test, for where reasonable persons
may differ, it is a question for the jury. Therefore, the
n1otion to set aside the verdict is over-ruled.
11/24/59.
L. JONES.

TI1is day came again the parties, pl~.intiff and defendant,
by their respective attorneys, and the Court now havin~
heard arguments and n1aturely eonsidered the defendant's
motion to set aside the verdict. <>f the jury for $13.500.00
rendered on the 2nd day of October, 1959, and to ente-r up
judgment for the defendant, in the record and in written

'"-'"'-
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m:otion filed, and the Court for reasons set forth in its written
opinion dated November 24, 1959, filed herewith and made
a part hereof doth overrule the said motion of the defendant, to which action in overruling the motion the defendant
by his attorney excepted.
It is therefore considered by the Court that the plaintiff
do recover of the defendant the sum of $13,500.00, with legal
interest thereon from the 2nd day of October, 1959, until paid,
in accordance with the verdict of the jury, and the plaintiff's
cost by him in this behalf expended.
And upon the defendant's motion, he having intimated an
intention to apply to the Supreme Court of Appeals for a
w·rit of error and supersedeas, it is further ordered that this
judgment be suspended for a period of sixty days from this
date, but upon condition that the defendant within
pag·e 36 ~ fifteen days from this date do execute and enter
upon a suspending bond or combination suspending
and supersedeas bond before the Clerk of this Court, with
surety to be approved by him in the penalty of $14,500.00,
conditioned according to law.
Enter 11/28/59.

L. JONES .

•
page 38}

•

•

NOTICE OF APPEAL AND ASSIGNMENTS OF ERROR.
Defendant Eugene Samuel 'Vhitfield hereby files with the
Clerk of the above styled Court notice of appeal in this case
and assjgns as errors of the trial court the following:
(1) The trial court erred in overruling defendant's motion
made at the conclusion of all of the evidence to strike plaintiff's evidence upon the grounds that the evidence was insufficient to support a verdict for the plaintiff.
(2) The trial court erred in refusing to admit as evidence ·
and for purposes of contradiction, a sketch made by State
Trooper C. R. Gunter upon investigating the ace.ident and
after he had drawn a sketch of scene of the accident on tl1e
blackboard before the jury and testifi£ld as to the physical find-

·~··-~
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State Trooper C. R. Gunter.
ings made by him. This sketch is marked ''Exhibit X,'' refused.
(3) The trial court erred in refusing to give Instruction
No. "Z, '' offered by defendant.
( 4) The trial court erred in overruling defendant's motion
to set aside verdict for plaintiff and enter final judgment for
defendant, upon the grounds that said verdict was contrary
to the law and the evidence and without evidence to support

it.
EUGENE SAMUEL WHITFIELD
By Counsel.
Counsel
MEADE, TATE AND MEADE,
Attorneys
By EDWIN B. MEADE
1\lember of Firm.
page 39 ~

•
Filed in the Clerk's Office of the Circuit Court of Pittsylvania County the 5th day of January 1960.
..
S. W. SWANSON, Clerk
By L.A. S .

•
page 5 ~

•

•

EVIDENCE INTRODUCED ON
BEHALF OF THE PLAINTIFF

STATE TROOPER C. R. GUNTER,
having been called as a witness and having been duly sworn,
on examination testified, as follows:
DIRECT EXAMINATION.
By Mr. Whitehead:
Q. You are State Trooper C. R. Gunter!
A. Yes, sir.
·
Q. Mr. Gunter, how long have you been on the State Police
Force?

r;r:" ,

---- ----- -- . -
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State Trooper C. R. Gunter.
A. About: four years and two months.
Q. How long have you peen stationed in this county?.
A. About eight months.. : :
.
Q. Now on 1\tiay the 2nd, 1959, were you on duty·' hi this
county?
-~ ~ ....
··
A. Y·es;. sit-.
~ ·· ~ ·r· .
Q._."Vvere ·. you called :to investigate an accident which·· o:ccurred·near Hurt. on Virginia State Route·6B4.which.inv.olved
}Ir. Dunn and Mr. vVhitfield Y
A. Yes, sir.
Q. Now, will you pl~a~.e tell the Court and jury in your own
words what you found from your investigation; who was the
driver of the car and what the situation was there as you
found it?
page 6 ~ A. When I .arrived.-· at the. scene, Deputy Sheriff
Akers had Mr. Whitfield in his car. and Mr. Whitfield was the operator of the 1949 Po.ntiac. I found a little
blood right about a foot from the south side of the road on
the hard pavement. This is where apparently the body was
lying.
Q. Well, you just tell us what you found. You found a little
blood on the hard surface. Would that be on the west side
of the road on the hard surface 7
. :A. Yes, sir.
Q. And had Mr. Dunn been moved. when you arrived there~
A. Yes, he had left. I don't know how long he had been gone
but he had already left for the· hospital.
Q. I see. Now, then, where did you; find the car driven by
the defendant Whitfield? \\T as it down there where the accident occurred or where was it?
A. The car was on the right side of the road facing· south
and it was setting on the hard top. It was approximately 180
feet from where the blood was in the road 'to where the car
came to rest.
Q. Vv ell, did you determine where you found the blood
there. on the hard surface, whose driveway that was 1 Do you
know? If you don't know, I can sho'v it by someone else.
A. No, I don't recall.
page 7 ~ Q. Now, as I understand it, counsel for defendant
has no objection to these three pictures. I would
like to offer those at this time ns ''Plaintiff's Exhibits Nos.
1, 2 and 3".

(The pictures were 'received in evidence and marked for
identification as ''Plaintiff's Exhibits Nos. 1, 2 and 3").
•

0
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State Trooper C. R. Gunter.
1vir. Gunter, if I may, so the Court and jury will understand
what I am talking about, will you stand here just a moment
and look at "Plaintiff's Exhibit No.1".
(The witness comes up before the jury and stands beside
the picture).
Now, this is a picture showing where the photographer is
looking as a southerly direction?
A. Yes, sir.
Q. The evidence will show it. This is the Jones driveway
(indicating).
A. That is the driveway on which the blood was near the
edge of the road.
Q. I see. Now, then, proceeding in a southerly directidn
then you say you found the car driven· by Whitfield up here
180 feet from this driveway Y
A. From where the blood was in the road, yes, sir.
page 8 ~ Q·. That is in the driveway. It is the same thing.
Now, then, did you look there at that time to see
whether or not there was a path that led along the side of the
fence?
·
A. Yes, 've checked it, from where the path led, frmn here
to the side of the fence (indicating).
Q. Now, then, here is "Plaintiff's Exhibit No. 2", and there
is the driveway shown there.
A. Yes, sir.
Q. No"r, this other clrivew·ay was not there at the time of
the accident, was it?
A. No, sir.
Q. But except for the driveway is the shoulder the same
there'
A. The shoulder is about two feet wider.
Q. I see. Now, then, in "Plaintiff's Exhibit No. 3", and
this is where the photographer is looking in a northerly
direction, is this the· hard surface down here to this newspaper box which is shown on No. 1? That is where you found
the blood, is it not T
A. Yes, sir.
page 9 ~ Q. And that shows the path leading along by that
fence, does it not Y
A. Yes, sir.
Q. Is this George's Store l1ere, do you know (indicating) Y
Is that the last building down on the 1·ight f
A. Yes, sir, I think so.
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State Trooper C. R. Gunter.
Q. Now, let me ask you this. In making your investigation
on this driveway and leading from there, did you find anything on the hard surface of the road right after you left the
driveway proceeding in a southerly direction¥
A. Only think I saw· was a. little mark where the hard surface drops off, where the gravel road is.
Q. Then leading on from that point up to the hard surface,
did you find anything on the hard surface after you saw a
little gravel thrown up and a little tar, then proceeding on
back to the hard surface did you find anything 1
A. On the hard surface was a little dirt scattered around
there. Then after you left there there was son1e light skid
marks.
Q. Up on the hard surface?
A. On the hard surface.
page 10 ~ Q. That would have been south of where you
found this blood spot?
A. Yes, sir.
Q. How many feet south of there would yon say?
A. vVhere the marks stopped Y
Q. Up on the hard stn·face.
A. I'd say about fifteen feet.
Q. Was that where the scuffing is you are talking about
on the shoulder?
A. The marks were about fifteen feet frotn the scuffs.
Q. I see. Where the scuffing was, then proceeding on up in
the hard surface fifteen feet, you found the 1narks there.
A. Near the center of the road there was one light skid
mark.
Q. Now, then, while we are standing here, so everybody can
understand it, in this Picture No. 1 the photographer was
looking in the southerly direction and in No. 2 the san1e direction and No. 3 the photographer is looking in a nortlwrly direction.
(The witness resum1es the stand).

Q. No,v, 1\ir. Gunter, where did you first see the defendant
vYhitfield when you arrh·ed there?
A. Ife was in the Deputy ShC'riff's {'ar, l\Ir.
page 11 ~ Aker's car, setting in the driveway.
Q. And did you have a talJ~ with hin1 there!
A. Yes, I did.
Q. What did he tell you when you asked hhn about the accident and what happened? 1V'hat did he- tell you?

"-

.-·
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State Trooper C. B. Gunter.
A. He stated he was traveling along about forty-five or
fifty .and he met this car and the headlights sort of blinded
him and he didn't remember hitting the man at all until-He
didn't remember seeing the man until after he hit him.
Q. He said he didn't remember seeing the man until after
he hit himY
A. That's right.
Q. Did he give you any explanation why he didn't stop
there and why he went on up the road 180 feet Y
1\tir. Meade: I object to the question. It is leading and improper.
The Court: It is sustained.
Q. Did he tell you whether or not he stopped there at the
scene of the accident right there?
A. I don't recall.
page 12 ~ Q. And when you got there you say the cars
were soutl1 of there about 180 feet.
A. Yes, sir.
Q. 'Vho was in the car with him1?
A. I don't recall. I think at the time he was by himself.
Q. At the time you talked to him 1
A. Yes.
Q. And now was he drinking? Had be been drinking· alcoholic beverages at the time you saw him?
A. Yes, I could smell some on him.
Q. Now, did you examine the automobile he was driving to
see what marks or anything you could find on that automobile?
A. Yes, there were marks down the right side that indicated to me that n body rolled all the way down on the right
side of the vehicle.
Q. Was there anything on the front of the car to indicate
anything had struck the right fron ~?
A. A slight dent in the rim of the right headlight.
Q. It was a slight dent in the rim of the rig·ht headlight!
.
page 13 ~ A. Of the right headlight, yes.
Q. Well, take this toy automobile right here and
would you please, sir, hold it there and show the Court and
jury what you found there f
A. It was a. slight dent near the rim that goes around the
headlight (indicating on toy car). There was dust down the
side and ma.rks indicating a body or something bad rolled
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down the right side of the vehicle and the rear mirror sitting
on the right side was broken loose.
Q. That was off7
A. That was part of the way off, yes, sir.
Q. And then the dust or marks that you saw then, as I
understand it, came down this right side of the car.
A. Yes, all the way to the rear of the vehicle.
Q. To the rear 7
A. Yes, sir.
· Q. 'Vhat kind of night was this? Was it raining, a clear
·
night, or what Y
A. It was a clear night.
Q. It was clear¥
A. Yes, sir.
Q. Was the hard surface on the road wet or dry or
what?
page 14 ~ A. It was dry.
Q. Now, did you, after you talked with Whitfield
there, see :?vir. Dunn? You did not see J\IIr. Dunn that night, did
you?
A. Not that night, no.
Q. I forgot. Did you go to the hospital to see· hin1 after
that¥
·
A. Yes, I did. I went about two days later by the hospital
to see him.
Q. Now, this road along there, I believe you testified that
the shoulder on the road is around two feet'
A. Yes, sir, that's right:
Q. And did you measure the hard surface or can you tell
us approximately how wide the. hard surface is?
A. Yes, I measured it. It is approximately 17 feet wide, and
the shoulder there is around two feet; no sidewalks.

CROSS

EXA~1INATION.

By J\IIr. ~feade:
Q. Trooper Gunter, you say that night the road was dry
a.nd the night was clear. It was a. dark night, wasn't it 1
A. Yes, sir.
Q. You say that you could smell whiskey or intoxicants
on the breath of this defendant here when you got
page 15 ~ in the car to talk to him 1
A. Yes, sir.
Q. That what you saw and what you observed in talking
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St[Jte Trooper G. R. Gunter.
to him, the fact that if he had a drink or so did not impair his
·
faculties in any way, did it Y
A. No, sir.
Q. Did you ask him had he had anything to drink Y
A. Yes, I did.
Q. What did he tell you Y
A. He stated he had a couple of beers or a couple of drinks.
Q. A couple of beers? What did you say about it f
A. He stated he had a couple of beers or drinks.
·
Q. You don't kno'v whether he said beers or drinks Y
A. No, I don't.
.
Q. In determining whether there were any marks on the
front of the car did you have to look pretty closely to find the
slight dent in the right headlight f
A. Yes, sir, we had to check it.
Q. You had to check it real closely, didn 't.you?
A. Yes, sir.
page 16 ~ Q. Now, I believe }fr. "\Vhitehead asked you
did you see Mr. Dunn in the hospital in Lynchburg
after the accident. You said you did.
A. Yes, sir.
Q. Some two or, three days after, was it Y
A. Right, sir.
Q. Now, at that time did he tell you whe.re he was when he
was struck?
A. He said he was headed towards that path to that driveway. He was in the driveway; had almost gotten to the path.
Q. I hand you "Plaintiff's Exhibit 1 '' which is a picture Qf
the driveway and the paper box and the path.
A. Yes, sir.
Q. Didn't he tell you he was in that path when he was
struckf
A. He stated that he was ahnost to the path, almost starting in the path.
Q. No"r, I ask you this question. I believe 1\{r. Whitehead
asked you, but after you got to the scene of the accident von
made your investigation t
"
A. Yes, sir.
Q. And Akers was there.
A. Yes, sir.
Q. The defendant was there?
page 17 ~ A. Yes, sir.
Q. This young boy here and you found your
physical findings on the highway.
A. Yes, sir.
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State Trooper C. R. Gwnter.
Q. Now, did you make a sketch to show the situation as
you found it at the time you arrived, after you arrived there f
A. Yes.
Q. Will you reproduce that sketch on the blackboard Y
A. (The· witness draws a reproduction of his original
sketch, enlarged, on the blackboard with the chalk).
Q. And now-

Mr. Whitehead: We will have· to object to that because
the officer has stated tha.t he was not present there when the
accident happened.
The Court: He can make a sketch and put what he. found.
Mr. Whitehead: It is all right if he puts what he found.
Mr. Meade: If Your Honor please, Mr. Whitehead put
that witness on. He asked did he investig~ate and what the result of the investigation was. I am asking him to put it on the
blackboard.
page 18 } Mr. Whitehead: 'Vhat he found, not put something on he didn't find at that time.
The Court: Not what somebody told him, just what he
found.
The Witness: This is 'vhere the vehicle was setting, around
180 feet from this driveway here (indicating).
By ~fr. Meade:
Q. I thought you said fron1 where you found the blood in
the road.
A. Yes, sir, the blood along in this position here (indicating), there. There was a slight scuff mark along the edge
of the hard surface right there (indicating). There was a
skid mark approximately, light skid marks, down through
here in the road, to the front of the scuff mark (indicating).
Q. May I see your sketch just a moment¥ (The sketch is
handed to counsel) Don't you show the skid marks starting
opposite that blood spot in the road on your sketch?
A. This sketch was made from the information of witnesses.
Q. You saw the skid rna rks on the road, didn't you'
A. Yes.
Q. You were right there when you made that sketch. Didn't
you start the skid marks at the right place on the
page 19 } highway?
·
A. Not right here. It was n1ade-
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State Trooper C. R. Gunter.
The Court: Let him put it on

th~

board where he saw it.

A. There was a little dirt here (marking on board). That's
all I have as far as physical evidence.
Q. '\Veil, now, first the blood spot that you show on the road
here. on the sketch, wasn't that more to the center of this alley
than you have it here, not quite to the center! Wasn't it
closer to this line here 7
A. Near the center.
Q. Let's put it where you found it. Now, will you-draw a
broken line acros tha.t alley showing the center of the hard
surface to the othei· side, right· across the alley to the other
side!
A. ('Vitness puts broken line across driveway at edge of
hard surface).

Q. Did you find one skid n1ark or two skid marks 1
A. One sldd mark.
Q. In your sketch how do you have it 7
A. These skid marks aren't exactly right there.
Q. Well, I will ask you this. You remember seeing a paper
box somlCwhat like a mailbox right here in the corner. Did you
see that!
A. Yes.
page 20 ~ Q. You didn't locate that on the sketch. You
don't know exactly where it was?
.A.. No, sir.
Q. Is it shown correctly in the picture where it was?
A. Yes, sir.
Q. Do you think that is where it was?
A. Yes, sir.
Q. Now, Trooper, you didn't find any marks or scuff placed
along the shoulder there from a point here as you go from
the left side of this board running in a southerly direction to
this Jones alley, did you!
A. Not at all, no, sir.
Q. No indication that this car had gotten off the edge of
the hard surface.
A. No.
Q. And you looked for it.
A. Yes, sir.
Q. You looked on the ground to see if you could :lind anything to indicate that the defendant's car had gotten off the

~
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State Trooper C. R. Gunter.
edge of the hard surfa-ce on the west side for two or three
· hundred feet Y
A. No, sir, I didn't find any marks there.
Q. Now, I will ask you again. In looking at your
page 21 ~ sketch, when you identified these skid marks, isn't
it a fact that they started further down the road
in a .northerly direction than where you show them o~ your
sketch on the board?
A. I didn't measure but it wasn't too much to the front
of this mark here. It might have been almost even.
Q. Did you measure from the blood mark to the mark
which you said was a scuffed or a little broken place in the
edge of the hard surface on the west side of the highw.ay to
that paper boxY Did you measure that Y
A. No, I didn't.
Q. A short distance?
A. Very short.
Q. It wasn't over four or five feet Y
A. Not too much over I'd say.
Q. Now, you say that the marks that you have shown here
on the blackboard is only one brake mark?
A. Yes, sir.
Q. That is a skipping mark?
A. Skipping mark, very light. You can hardly see it.
Q. Did you follow those. marks, brake marks there, up to
iliecul
·
A. Well, they ran for about fifty feet before you got to the
car.
page 22 ~ Q. Ran for about fifty feet before yon got to
the ca.r?
A. Yes, sir.
Q. They were practically in the center of the road I
A.· Near the center of the road.
Q. Could you tell whether the right or left 'vheels made
those marks Y
Mr. 'Vbitebead: I object to that. He has not testified
either· wheel of this car made that mark.
The Court: He can tell what be found on the road.
Bv Mr. Meade:
··Q. Well, I ask you, did you follow these marks up to the
~ar Y If you couldn't determine from wha.t you saw, your observations, I don't want your answer. If you could, I want
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Gunter.

to know whether it appeared the brakes on the right side of
the ear or the left side of the car made the mark.
The Court: Objection sustained. You can sho'v where they
were. The jury will determine how they were made.

Q. These marks you found here on the highway, these
brake marks, did you trace them to this defendant's car?
A. No, sir, they were just marks in the road there.
Q. Why did you put them on the sketch?
page 23 ~ A. I just put them there.
Mr. ~Ieade: Now, if Your Honor please, I would like to
ltave the Trooper introduce this sketch.
.
Mr. Whitehead: I think we had better be heard in Chambers on this question.
(The Court and Counsel retire to the· Judge's Chambers)
J\fr. J\{eade: May it please the Court, we ask that the
sketch made by the Trooper, after he made his investigation
on the night of May 2, 1959, be introduced by him as an exltibi.t, with instructions from the Court that the.y (the Jury)
must disregard the cars which are placed on this sketch.
Trooper Gunter testified that there were skid marks approximately in the center of the highway and having made this
sketch showing the position of these skid marks with reference to the Jones alleyway, and he being on cross-examination, we take the position that it is proper for this sketch
to be introduced as it is calculated to be a more correct location of the physical marks than those. placed on the blackboard.
In any event, the Trooper is on cross-examination and this
sketch made by him is contradictory of the statements that he
made on the stand, and also the location 'vhere
page 24l he places the skid marks on the blackboard.
The Court: If I recall correctly, you questioned him on that without any objection fr01n Mr. White-:
head as to where the skid marks were, ·and he said the skid
marks were not correctly shown on his sketch. This is what
he testified to. He has drawn a sketch on the board and on
objection of Mr. Whitehead, I ruled he could only put on the
lloard such facts as he found from his own observation on the
road. No'v I recall he testified tha.t some of his marks on this,
the drawing, were made from hearsay evidence, fron1 what
other people told him. Am I correct in that Y

,
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Mr. }feade: He said he talked to Akers and the defendant
• in this case. It is all part of the res gestae .and all taking· place
at the time. It is no reason why he can't testify to that as
well as he could to what he actually saw. Let me have him
come in and ask him whether or not he put down on there
what he found on the road or what people told hin1.
(The Trooper is called into the Judge's Chambers)
By the Court:
Q. Trooper, when you n1ade this sketch, did you make it
from' what you found on the road or what other people told
you?
page 25 ~ A. It was· made partly from that and partly
from what Deputy Sheriff Akers told me.
The Court : I don't think this (the sketch) would be admissible. The n1an can only show what he actually saw himself.
1\Ir. 1\'Iea.de. If Your Honor please, as an alternative I ask
that I be allowed to ask the Trooper to introduce a part of
this sketch, eliminating e.verything on the sketch which he
located from hearsay, or from statements made by the witnesses, except the indication of a man in the alleyway running from the blood spot on the hard surface. Now he said
in his testimony that when he got there the defendant's car
w·as right where it is here on this sketch, so when you eliminate everything up to that alley, you have eliminated the
cars, which would indicate that they proceeded on the highway before the point of impact, and you eliminate the point
where he arrived at the point of impact as being.
The Court: Over objection, Mr. Meade, I don't think this
sketch is admissible, a man laying there in the road and he
didn't see the man. He testified to that. He has said part
ot it was drawn fron1 what Mr. Akers told him, and the drawing on the board, which was at your instance, no objection
being made thereto, and I ruled that he should put on the
board only what he himself actually found at the
page 26 ~ place of the accident when he investigated. I understand that is what he put on the board.
The Trooper : Yes, sir.
lVIr. Meade : I would like to except to the ruling of the
Court in not allowing the complete sketch to be introduced as
an exhibit and then also e~cept to the ruling of the Court
which disallowed us to put on that part of the sketch sho·wn
on the right side and up to the right of the pencil line drawn

Eugene Samuel "'\Vhitfield v. Ocie W. Dunn

27

State Trooper C. R. Gwnter.
through it, which showed nothing but what he found on the
ground except part of a figure, which represents part of a •
man, leading fron1 the blood spot on the highway.
The Court: We will put that down as "Exhibit X", and
n1ark it refused.
IN THE COURT ROOM
The witness resumes the stand.
By ~ir. Meade:
Q. Did you measure the distance from1 the edge of the hard
surface road to this newspaper boxf
A. No, I didn't.
Q. Did you find after the accident, when you went down
there to investigate the physical facts, any damage to that
newspaper box or to the stand it was on, the post it was on Y
A. No, sir.
page 27 ~ Q! It was not knocked down?
A. No, sir.
Q. It was not scarred or damaged 1
A. No, sir.
At 11 :00 0 'clock Court was adjourned to reconvene at
12:30 O'clock.
The witness resumes the stand.
By Mr. Meade:
Q. Trooper Gunter, I believe you said before lunch that
you looked for track marks or scuff marks along the right
hand side of the highway as the defendant's car proceeded
south and along the entrance to the driveway to the Jones
property and you saw nothing there to indicate that the defendant's car had gotten off the hard surface.
A. That's right, sir.
Q. I believe you also said that there was a small scuff mark
just at the edge of the hard surface south of and just beyond
the Jones driveway, which you estimated to be about five feet
from the paper box in the corner. There was no way for you
to have told .on the ground there whether the scuff mark was
made by the de.fendant 's car or not, was it 7
A. No, sir.
Q. You did not follow the course of the defendant's car

,~-:--
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from that scuff mark to where it stopped, did you?

. page 28

t ItmamY
is no way to tell the car had gone over that scuff
.

A. No, sir.
Q. The reason you m,entioned the scuff mark, you were just
giving what you found in that area .along the west side ~nd
edge of the hard surfaced road f
A. Yes, sir.
Q. That's all.
RE-DIRECT EXAMINATION.
By Mr. Whitehead:
Q. Now, Mr. Gunter, in view of the question Mr. Meade
has asked you, you 'vere saying something before we adjourned and I believe you didn't put it up on the board. You
said something with reference to :finding some dirt up on the
hard surface. Now will you tell us approrimately where you
found that, please, sir?
A. This dirt and dust was right at this section here (indicating on blackboard.)
Q. Will you make a mark approximately where you found
it, please, sir?
A. (Witness marks on the board)
Q. Now with reference to the road, it was dry?
A. Yes, sir.
Q. Was the dirt on the shoulders dry too?
A. Yes, sir, hard packed.
page 29 ~ Q. You tell us though that from your investigation you did not :find this gravel pulled aloose
or this scuff here, "did you not?
A. Yes, sir.
Q. And you also tell us that you found this car sitting up
here 180 feet away from this point down here.
A. From this blood spot, yes, sir.
Q. And did the defendant vVhitfield tell you that is where
he stopped?
A. Yes, sir.
Q. Now, as far as the road is concerned here, and with reference to the blood spot that you found there, you did tell us,
from a question from Mr. ~feade, that when you went over
to the hospital to see Mr. Dunn after he had been admitted
.to the hospital, several days later, that he told you then that
he was in· the driveway and was almost to that path when he
got hit.
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M. 0. .Akers.
A. Yes, sir.
Q. All right. Thank you.
RE-CROSS

EXA~1INATION.

By 1\fr. Meade :
Q. One more. question. Trooper Gunter, did you consider
that dust mark in the highway of any importance on the night
you made your investigation?
page 30 ~ A. I couldn't tell whether it was fron1 this vehicle or just from another vehicle. It was dry dirt,
is all it was.
Q. You couldn't tell whether it was from this vehicle or
another vehicle f
A. No, sir.
.
Q. When you made your sketcl1, you did not show that on
your sketch, did you, after you n1ade your investigation 1
A. No, sir.
vVitness stands aside.
In Chambers.
~lr. J\~Ieade: lVIay it please the Court, at this point, after
Trooper Gunter has testified that there was a dust mark or
dirt mark with some dirt in the road on the hard surface, and
after he has placed the position of that loose dirt or dust on
the road on the map which is before the jury, I renew my
motion to the Court to allow me to introduce the sketch which
he made after his investigation, 'vhich the Court has heretofore denied me permission to introduce.
The Court : l\fotion overruled.
Mr. ~£eade: We except to the action of the Court.

page 31

~

IN THE COURT

ROO~f.

i\L 0. AI{ERS,
the witness, having first been duly sworn, on examination
testified, as follows :

DIRECT

EXA~1INATION.

By lfr. 'Vhitehead:
·Q. You are lVIr. :NI. 0. Akers?
A. That's correct.
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Q. I believe your home is at Hurt, Virginia Y
A. Yes, sir.
Q. How far is your home from the home of 1\{r. Ocie Dunn?
A. Approximately a half a mile.
Q. Is it. on the same road that he lives on Y
A. Yes, sir.
Q. Now, at the time of this accident on Niay 2, 1959, what
was your position in the county, what office did you hold?
A. I was Deputy Sheriff.
Q. Of Pittsylva.nia County?
A. Yes, sir.
Q. And were you working that night?
A. Yes, sir.
Q. Now, 1\{r. Akers, it's been brought in here about the
road and the distances. I don't know whether it's been
mentioned or not. Tell us approxim.ately how far
page 32 ~ from the Town of Hurt this happened.
A. Well, it is just a village. Approximately a
half a mile from the. Village, the beginning of the ·village.
Q. I see, like down where the store is.
A. Down where which store is 1
Q. Well, way down next to the railroad tracks.
A. It would be approximately a mile fron1 that.
Q. No,v, on this night were you there at the tiiue that this
accident occurred
A. Yes, sir, I was.
Q. Will you please tell the Court and jury in your own
words what happened before the accident, at the time of the
accident, a.nd after the accident, please, sir?
A. vVell, I was headed in toward IIurt on old 29 and I n1et
this '50 Pontiac. He was headed out of Hurt. I guess it would
be east and west probably.
Q. I believe the evidence will he· the road runs north and
south.
A. I was headed north and this fellow was headed south.
I passed Mr. Dunn, who was walking on the right hand side
of the road, going toward his home, which would have been,
well, coming across the road frmn the store, 'valking along
about probably a foot off of the pavement, just about a foot
off the pavement, I passed ~Ir. Dunn and this car came
around this little incline or little curve. It is a dippage 33 ~ in the road or lump. When you are coming around
there, if you are making any speed, it will throw
your car up. He ca:m:e around pretty fast. I got over in the
0
/

Eugene Satuuel 'Vhitfield v. Ocie \V. Dunn

31

ill. 0. Akers.
ditch. He passed n1e. I got by ~ir. Dunn and I heard the
crash and I turned around in the store yard there a.nd went
back. lVIr. Dunn was laying on the edge of the road in a
driveway, with just the baek of his head laying up on the
pavement, sort of like a pillow, and the colored boy driving
the Pontiac, he went on up the road three houses I would
estimate; I didn't n1ea.sure it, I don't know the exact distance, probably 175 feet, s01nething like that, on up the road
before he stopped. That is about all I know about it.
Q. Now, then, let me ask you this. Before you had 1net this
car, before the car had come up to you you were 1neeting,
were your lights then on high bean1 or were they dim?
A. I dimmed 1ny lights when I seen the car corning. I had
it running on high bean1 lights but I dinuned my lights when
I first saw hin1 coming.
Q. This is the driveway here leading in to the Jones home.
Arc you familiar with that? (Indicating driveway on sketch)
A. Yes, sir.
Q. And ~{r. Dunn lives on up here then and
page 34 ~ another gentlen1an lives up here.
A. Yes, sir.
Q. Now, with reference to l\Ir. Haley's home, where w·as
this car stopped!
A .. Approximately almost directly in front of it, the best I
can remmuber.
Q. Now what kind of night was it? 'Vhat was the weather
tl1at night?
A. I don't. re1nember. The best I can ren1e1nber it 'vas dark
but it wasn't raining or anything.
Q. Was the road surface dry?
A. Yes, sir, the best I can re1nem1ber.
Q. Now, then, if you don't mind, will you stand where the
Court and jury can see~ This is "Plaintiff's Exhibit No. 1"
(banding picture to the witness). Now this is the driveway
into the Jones bon1e and this is the newspaper box. Are voit
fan1iliar with that 1
·
A. Yes, sir.
Q. And this shows the path leading b~· the fence fron1 the
Jones hom.e to the Dunn home.
A. Yes, sir.
Q. Now, then, with reference to that, take this picture,
''Plaintiff's Exhibit No. 3" (handing picture to witness).
vVhose store is that¥
A. ~{r. George's store.
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Q. .And do you see where the ne,vspaper box is!
A. Yes, sir.
Q. Now, when you come on down this road you
say you sa:w Mr. Dunn walking. ·
A. Yes, sir.
Q. "\¥as he walking in the opposite direction fron1 the way
you were going~
A. Yes, sir, I was heading this way.
Q. You were going north and he was going south Y
A. Yes, sir.
Q. When you first saw hin1 was he over on what would be
the west side of the road or east side of the road f
A. He was on the west side of the road.
Q. Now, when you first saw him was he on the hard surface
of the road or on the shoulder 1
A. He was on the shoulder.
Q. And all the time that you saw him was he on the
shoulder or not1
A. Yes, sir, he was on the shoulder.
Q. And the last time you saw him was he in or near this
driveway referred to in "Plaintiff's Exhibit 1"?
A. He was back down below that driveway when I passed
him. I wouldn't eYen estin1ate l1ow far he was down below
there towards George's· store, probably maybe as far as
fron1 here to that door. He was a pretty good piece. I don't
kno'v ho'v far.
page 36 ~ Q. You just don't know. Then after you got
by him you say you n1et this other car?
A. Yes, sir.
Q. And who was the driver of that carf
A. Eugene "\"\7hitfield.
Q. Is that the defendant in the case'
A. Yes.
Q. \Vould you mind having your seat there. "\Vould you look
at this again, please, sir~ In this picture, which shows the
store, "Exhibit No.3'', 'vould you please tell us if the road is
straight, which would he north of where the accident happened, or what happens to the road 1
A. There is a curve that starts in front of tbe store, goes
this way, then another one con1es back to the right.
Q. You are g·oing in a northerly direction f
A. Yes, sir.
Q. Suppose you are going in a southerly direction.
A. Vvell, you'd come around the first curve, then around
tl1is way. It is more or less sort of an "S" curve.

page 35

~
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Q. I see. Then when you get to thjs store, would the _person
proceeding south be bearing to his ~ight or to his left!
A. Well, I don't kriow.
pa.ge 3.7 ~ Q. How would the curve be going Y
A. If you are walking along or driving down
this way, he'd be coming around this way around that curve,
but that is straight along there.
Q. Straight where it happenedf
A. Where it happe~e.d.
Q. Now, when you first saw the car which w~s driven by
the defendant 'Vhitfield, which you found Qut. later was
'Vhitfield, what did you .not~ce about the carY
A. Well, he come around the curve and it looked like he was
running at a pretty good rat~ of speed, and when he hit this
little bump in the roail .I am tellh)g you about-it is rock
under the surface· or· something that makes a. lump like in the
road there-and it just made him weave like that in the road
· and that's .all I seen.
·
Q. Could you give us an estimate of what speed he was go~gf
.
4· I don't have any id~a. I would say probably fifty or
fifty-five miles an hour.
Q. Well, now, when you saw hin1 coming towards you, were
his lights dim or not Y
A. Well, he dimmed them. He dimmed his lights, yes.
Q. Then wha.t did you do?
page 38 ~ A. I pulled off on the shoulder of the road down
in the ditch when he come by me because I seen Mr.
Dunn walking up here. I wanted to give him the· whole road.
It is a narro'v road anyway. It is not hardly room that two
cars c.a.n pass on it all right. It is awful narro,v.
. Q. It is seventeen or eighteen feet wide?
A. It is a na.rro'v road through there .
. Q. A car is five and a half or six feet wide?
A. Six feet.
Q. In other words, did you pull to your right or left 7
A. I pulled to the right over here, to the shoulder of the
road.
Q. Over on the shoulder of the road?
A. Yes, sir.
Q. Well, then, when you pulled over, did he cut over to
Your side or what did he do7
· A. Well, I couldn't tell. He went on by me. I don't know
what happened after he passed me. I couldn't tell.
Q. Well, did you hear any impact 7
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A. Yes,· sir, I heard an impact.
Q. What caused you to stop?
page 39 r A. Well, see, I had my window down; it was
warm, and I heard it. I just thought he hit him
when I heard the thud. I turned around and went back up
there.
Q. Then when you turned around and went back, where
did you stop your car!
·
A. I stopped it right beside Mr. Dunn. In fact he was about
in front of my car when I stopped. His head was laying right
in front of the right front wheel.
Q. How much of his head was on the hard surface when you
got there?
A. Well, I'd say his whole head \Vas on the hard surfa.ce,
probably along here on his neck (indicating the nape of the
neck).
.
Q. Along about his neck here like this Y
A. Yes, sir.
Q. Was he on his back or his stomach or side Y
A. He was laying on his back.
Q. Did you get out and examine him?
A. I got out and wouldn't let anybody move· him. I
straightened his leg out and stayed there until 1\tir. Hudson
came out there.
Q. When you got out of your car, you straightened his left
leg?
A. Yes, sir.
page 40 r Q. What had happened to it? What shape was
that leg in when you got out Y
A. Well, it · was twisted up and under him. Blood was
shooting out of his leg right along in here. I straightened his
leg out and split his britches to see if any bone was sticking
through or anything.
Q. All right. Now, the rest of his body, frmn his neck on
do\vn to his feet, where was that?
A. It was laying longwa.ys in the driveway, just like the
driveway was running along and here is his body laying right
in it and his head on the edge of the road.
Q. If you don't mind, so we can definitely understand what
you mean, take ''Plaintiff's Exhibit No.1'' here and show us.
A. This is the driveway (indicating) a.nd the road is running. this y;a.y.
Q. The'road runs that way ?
A. This driveway was running this way. His feet was lay-
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ing along here and his head in the edge of the road right
along in there (indicating).
Q. In other words, were his feet pointed towards Mr.
Jones' homeY
A. Yes, sir, pointed in towards the. house.
page 41 ~ Q. N-ow, then, did he get up at that time!
A. He couldn't. His leg was broke.
Q. What about his head, was it injured?
A. It was a hole in his head and blood was coming out of
his head. I didn't fool with him much. I didn't know anything
about it.
Q. Now, then, did you go to look for Whitfield f
A. Well, he stopped up probably, as I said, probably 170
or 175 feet :from him.·
Q. Did you then go up to the car?
A. Yes, sir.
Q. Was he at his car then Y
A. Yes, sir. He came back with me and got in my car.
Q. In other words, you had turned around and stopped and
gotten out and looked at 1\{r. Dunn and ·all that time Whitfield 'vas still up in his carY
A. Yes, sir.
Q. And then you walked up t"O his car?
A. I walked up to his car. Him1 a.nd two other fellows got
out of the car and started back, meeting me, as I was going
up the road.
Q. Is that the first time they had gotten out?
A. As far as I know. I don't know.
page 42 ~ Q. They hadn't come back to Mr. Dunn, had
they?
A. No, sir, not when I got there they hadn't.
Q. Now, then, when they started back to you, did you then
talk with him there?
A. Yes, sir.
Q. Did you talk with the defendant Whitfield there?
A. Yes, sir.
Q. Did you tell him that he hit this man?
A. I asked him how come he hit him. He said he didn't see
him.
Q. Said he didn't see him?
A. Yes, said he didn't see him.
Q. Now, did you find any whiskey there a.t the car?
A. Well, it was a bottle laying in front of the car and a wet
place where it looked like it had been whiskey poured out or
something poured out.
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- Q. Did you find a little whiskey in the bottle 1
A. Just a very small amount. It wasn't enough to ten hardly
whether it was whiskey or not. I mean you could smell it.
Q. Then did the defendant Whitfield go back down t-o your
carY
A. Yes, sir.
Q. Now, then, the Trooper hadn't gotten there yet, had

page 43 }

heY

A. No, sir.
Q. Then did you get the ambulance or someone

get itt ·
A. Yes, sir, called an ambulance and told him to set in my
ca.r until the Trooper come. I turned it over to the Trooper.
Q·. I see. Mr. Akers, let me ask you this. Would you mind
standing up again, sir Y When .you went back and looked a.t
the road, etc., would you please tell us what you saw in the
way of marks or indications, anything with reference to any
dirt or gravel being torn up 7 ·
.
A. Well, right along about just above this box, along where
this is here, the gravel was tore up and looked like a skid
mark. You know how a tire will make a little skid mark.
Right here, across the road, probably maybe a foot or two. I
don't know. I didn't measure it; the Trooper did that.
Q. Now, did you see any dirt or dust there7
A. Yes, sir, there was dirt knocked out from under here,
looked like it fell out from under the fender along here, just
small traces of dirt, right along here for a little ways. I didn't
see much of that. (Indicating on drawing)
Q. Now, would you be kind enough, sir, to take "Plaintiff's
Exhibit No. 1'' and make a mark, if you will, where you saw
·that scuffed place, or approximately where you saw it f
A. (Plaintiff makes mark on photograph) I'll say approximately running right along in here.
page 44 } Q. All right. Now, then, where did you find the
dirt that you refer to?
A. Right along about back here somewhere (indicating). I
am not sure. I'd rather not put that on there.
Q. You found it somewhere in this driveway!
A. Right along back here.
Q. Leading up to the driveway.
A. Yes.
Q. And then did you find· any up her near where you saw
the scuffed place 7
A. Just like you hit back on the shoulder, how a car will do
when you pull off on a shoulder then go up on the road.
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Q. Did that look like a fresh place?
A. Yes.
1\lr. Meade: I object to the leading question.
The Court: I think· it is leading.
Q. 1\tir. Akers, then you turned the investigation over to 1\{r.
Gunter, the State Trooper?
·
A. Yes, sir.

CROSS EXAMINATION.
By l\1:r. M.eade :
Q. 1\Ir. Ake·rs, you said you'd rather not indipage 45 ~ cate on the exhibit where you saw the. dirt on the
edge of the Jones driveway bec.ause you are not
sure of it.
A. That's right.
Q. No'v you have indicated on the picture by an "X" mark
where you saw some dirt and a little scuffed out place on the
edg-e of the hard surface.
A. Yes, sir.
Q. flow far would you say that is from that paper box
there? Wouldn't it be three or four feet.?
A. I wouldn't know exactly but it would probably be two or
three feet. It is not exactly in front of this; it is just above
the paper box.
Q. But almost opposite the mail box and on the edge of
the hard surface?
A. That's right. Well, sort of on maybe a forty-five degree
angle or something, just like the box was sitting here and it
was like that (illustrating).
Q. Just. a few feet from the post that holds tl1e paper box?
A. Yes, that's right.
Q. I understood you to say you had passed the point of
impact.
A. Yes, sir, I had.
Q. And you heard it through the open window?
page 46 ~ A. Yes, sir.
Q. You drove. right on up t·o George's Store,
turned around, and came back in your car and stopped.
A. I just. 'vhipped right. around. I was almost at Geor~e's
driveway then. I had gotten, well, I don't know exactly how
close to George's Store but it wasn't but just a little 'va.ys
before I turned around.
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Q. It didn't take but a second or so to get back?
A. Just a second or so.
Q. The first thing you did was get out of your car and
start towards the Whitfield car!
A. No, sir,, the first thing I did, nfter I seen he stopped, I
stopped in front of }lr. Dunn and got out to see if he was
killed or how bad he was hurt.
. Q. Now, as soon as you appraised his condition there, you
then started down towards 'Vhitfield's car?
A. Yes, sir, when Mr. Hudson cam.e out and was keeping
him quiet, keeping him from trying to get up.
Q. You met Eugene Whitfield and the other boys before
you got to his car,. didn't you~
A. Yes, sir, they were at the back of the car con1ing
down.
page 47 ~ Q. When they met you you turned around and
came back to Mr. Dunn?
A. Yes, sir, that's correct.
Q. You waited there with Mr. Dunn until the ambulance
came and the doctor came Y
A. That's correct.
Q. What doctor came up there'
A. To the best of my memory it was Dr. Kent.
Q. How long was it from the time that the accident occurred up until the time that he got there, as much as ten
minutes?
A. Well, it was probably that long if not a little longer. I
an1 not positive.
Q. But something around ten or fifteen m,inutes 7
A. Something like that.
Q. 'Veil, you sta.yed with 1\{r. Dunn until the doctor got
there and the ambulance got there and Mr. Dunn was taken
away. You also sta.yed until the Trooper got there, didn't
vouoz
"' A·. Yes, sir. As I said, Mr. Hudson w.as watching him,
keeping him from getting up. I went up the road and back
maybe once or twice just looking up and. down the edge of the
road. I went up in front of his car one time. That's when I
found the bottle with .a little bit of whiskey in it.
page 48 } Q. That was after the boys, after \Vhitfield had
come down to where Mr. Dunn was.
A. Yes, sir.
Q. As a matter of fact, you had him sitting in your car
when you did that.
A. That's correct.
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Q. You can't say that empty bottle belonged to him or
somebody else, can you f
A. No, sir, I wouldn't say.
Q. You wouldn't say it belonged to him~ or anybody in his
car.
A. No, sir, I wouldn't say it.
Q. Now, did you observe some light skipping skid marks
there in the highway?
A. Yes, sir.
Q.. You did not make any sketch or anything of that kind 7
A. No, sir, I didn't investigate it at all; the Trooper investigated it.
Q. Did these skid marks start going in a southerly direction
at a point opposite this Jones driveway or did it start a little
bit further south f
A. Right along where I indicated this box is and this place
comes up in the road, from right along in there it skipped a
few skid marks up the road. I don't know how many it
was.
page 49 ~ Q. The little scuffed places were a few feet from
the mail or paper box?
A. Yes, sir.
Q. And right opposite the scuffed place is where the sldd
marks started 1
A. Yes, sir.
Q. The skipping skid marks.
A. Yes, sir.
Q. They were practically in the center of the. road, weren't
iliey7

.

A. No, sir, they went across the center of tl1e road something like this (indicating on drawing). It went across the
road but they sort of came around like that up to the center
of the road from right along like that. I wouldn't sa.y this is
positive where I a.1n putting the pen but it is something similar to that.
Q. Now, 1\{r. Akers, you are familiar with the road there.
You live right in that neighborhood.
A. Yes, sir.
Q. And you know· Mr. Ocie Dunn.
.6:\.. Yes, sir.
Q. And I guess you know Eugene 'Vl1itfield, don't you?
A. Yes, sir.
·
page 50 ~ Q. And yon know his fatl1er, James 1
A. Yes, sir.
·
Q. You were coming along going north. Now when you first
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saw lVIr. Dunn, had he crossed the road fron1 the George Store
side and gotten on the right side ·y
A. Yes, sir.
Q. You didn't see him cross the road, did you?
A. No, sir.
Q. So he was walking on the right side of the highway
when you first saw him.
A. Yes, sir, that's right.
Q. I-Iow far would you say he was frmn this Jones driveway when you first saw ~lr. Dunn walking .along the westerly
side of the highw·ay?
A. Well, now, in feet. I wouldn't say. I a1n not sure but he
was just below that driveway, just down below the Jones
driveway. He wasn't but a. few feet below the driveway. From
the time I passed him it seenwd like tnaybe onr or two seConds until he hit him.
Q. Then you told Mr. Whitehead that he was about a foot
on the shoulder, walking down on it in a southerly direQtion.
page 51 ~ A. When I seen hin1.
Q. 'Vhen you first saw hitn he was about a few
feet north of a.nd frotn the Jones driYewav ~
A. Yes, sir.
·
Q. Now, was he walking·?
A. Yes, sir.
Q. He wasn't standing still?
A. No, sir, he wasn't standing still.
Q. He was walking towards you'?
A. Had his arn1s full of groceries, walking along.
Q. His back was towards the north, the dire(>tion from
which tl1e defendant's car ·was a.pproac.l1ing!
A. That's right.
Q. Now, did you ol)serve. ltim closely!?
A. No, sir, I didn't even know who he was.
Q. Could you say whether he was staggering or not?
A. No, sir, I couldn't say.
Q. Now, when you first saw hin1 the ''lbitfield car was
coming towards you'!
A. That's (>Orrect.
Q. And you say at fifty to fifty-five miles an hour.
A. That's correet., sornething like that.
pa.ge 52 } Q. He dimtned l1is lights when you dinnnCld
yours?
A. That's right.
Q. And kept on. Now, how far were you fr01u this driveway
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when the front of your car passed the front of the 'Vhitfield
car? Could you give us an estimate on that f
A. I would roughly guess· that would have been probably
maybe almost halfway between his driveway and George's
Store. It is not far. That is just a guess.
Q. '\Veil, if he was only a few feet, l\fr. Dunn, from1 Jones'
driveway, you must have been going about fifty.
A. I was running probably forty to forty-five miles an hour.
Q. Well, if it was approximately 250 feet., assuming it is
approximately two hundred and fifty feet fron1 the point in the
higl1way immediately opposite the Jones driveway to a point
in the highway inunediately opposite the George Store, you'd
say while Mr. Dunn was going a few feet to reach the edge
of the driveway there at the westerly side of the highway you
·were going about a. hundred and twenty-five f~et, half that
distance?
A. Yes, sir.
page 53 ~ Q. When you passed l\fr. Dunn, you say a few
feet from the driveway?
A. I don't know how· many feet. It wasn't but a few.
Q. You didn't see him any more from that point. until the
time he was struck son1ewhere south of tha.t point, did you?
A. That's right.
Q. So you don't know whether when he was struck he was
on the hard surfaced road, whether he was on the edg~ of the
hard surfaced road, or whether he was a foot on th~ shoulder
in that driveway, do you?
A. No, sir, I don't.
Q. You can't tell this jury exactly where l1e was when he
was struck!
A. All I can tell is where I seen l1im when I passed. He was
behind me when he was struck.
Q. When you got back a.s quic•k as you could n1ake it, YOU
fonnfl his head and part of his shoulders on the hard surface
and ]egos in the dh·ection of the ,Jones home down the alleY?
A .•Tust his l1ead, none of his shoulders.
·
Q. Now let me ask you this. 'Vas 1\fr. Dunn moved from
the t.hne that he fell and vou found hhn there in the road and
l\fr. Hudson came up a.nd. looked a.ft.er him while you "~ent up
the road, was he moved at all before the ambulance
page 54 ~ and doctor got there?
A. No, sir, he wasn't m·ov(\d, nothing except his
le~. I straig-ht(lned his leg out myself.
Q. I n1ean with reference to his head he wasn't moved at
all, was he?

r---
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A. No, sir, not that I know of.
Q. He wasn't moved from the l1ard surface towards the
center of the hard surface closer and into the a.Iley f
.li. No, sir.
Q. He wasn't moved fron1 the alleyw·a.y on the hard surface?
A. No, sir.
Q. He was right where he was?
A. He 'vas laying the same place he was when I pulled
around and stopped and 'vhen the doctor got there.
Q. Right. When you got to J\fr. Dum1 and pulled his leg
from under him, you got close to hhu and you smelled whiskey
on his breath 1
· A. No, sir, I didn't pay any particular attention to it. I
didn't get down in his face and smell or anything; I was
down at his feet.
Q. You wouldn't say one way or the other 1
A. No, sir, I wouldn't say whether he was drinking or
whether he wasn't.
page 55 ~ Q. ~Ir. Akers, you said on direct exan1ination
that as you were passing J\;Ir. Dunn, and correct me
if I am incorrectly stating· this, the V\Thitfield car was coming
towards you at the speed which you said, from 50 to 55 n~Hcs
an hour.
A. I estimated.
Q. You pulled off the road to give J\tir. Whitefield's car
room, as I understand, and to also protect 1\'[r. Dunn. Just
explain that. I didn't quite catch that.
.L'i. I'll do the best I can with it. As I passed 1\Ir. Dunn,
and I had already gotten by J\fr. Dunn when I n1et this car, I
seen him coming and he come a round, as I was telling· you,
this little place in the road,-it is a rock or s01nething under
the pavement-and 'vhen you hit it, it will throw your car np
sideways.
Q. Is that a defect in the road? .,
A. Yes, sir.
Q. And he was probably along ahout tlwrc?
..'i. Yes, sir-, and I had already gotten by 1\fr. Dun11 when I
pulled out of the road. I pulled two wheels clean off tltc road.
Q. 'Vhy did you do that?
.A.. To ~ive him the whole road if he needed it because l1e
was walking right close to tl1e edg-e of the road.
Q. To give 'Vhitfield the whole road and 1\Ir..page 56 ~ Dunn was right at tlw edge of the hard surf::tee?
A. That's right.
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Q. Now, then, when you got off the road did the Whitfield
car come over the center line of the road towards you?
A. I couldn't tell whether he came over in the center of the
road or what. When he passed me, he passed me just like two
ears in the road would pass ; he had his side of the road. By
the time he passed me,Q. The Trooper came up and after you talked to him,
stayed there a while, you turned it over to Trooper Gunter 1
A. Yes, sir.
Q. Did you tell Trooper Gunter that if you had been coming
in the same direction Whitfield was coming that you would
ha.ve done the same thing; you'd have hit Mr. Dunn 1
A. I don't believe I did.
Q. You are not· sure of it?
A. I don't think I told him that.
Q. But it was a close squeeze in there with two cars on the
highway and Mr. Dunn on the edge of the hard surface?
A. Yes, sir, as narrow as the road is, yes, sir. It is not
verv much shoulder on either side of that road.
Q. I believe just off of the edge of the hard surface on the
westerly side is a ditch that runs along there pretty close,
isn't it?
A. Yes, sir.
page 57 ~ Q. That doesn't give you any shoulder, 1naybe
a foot or not over a foot and a half 1
A. No shouulder on either side. You just go off the hard
surface and it's just a little shoulder, then you go right in the
ditch.
Q. You just said a little shoulder tl1ere. How much would
you say it is, ten inches?
A. I am not going to say how many inches, I don't know.
Q. It is a very narrow shoulder, if any?
A. Yes, sir.
Q. There is a ditch that runs along there and the ditch
bottom is some feet below, two and a half feet below the level
of the highway?
A. I don't know.
Q. It is a ditch there 1
A. It is a ditch, yes, sir. I don't know ho"r deep it is.
Q. Did you examine the. Pontiac car vVhitfield was driving·?
A. No, sir, I looked at it as the Trooper was looking at it.
I didn't exactly wl1at you might say exmnine it; I wasn't
"rorking on it.
page 58 ~ Q. You casually looked at it., sta.nding in front
of itT
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A. Yes, sir.
Q. You couldn't see by ca.sual observation 'vhether it 'vas
any damage done to the front of the c.ar at aU?
A. T·he right front headlight rim that goes around the light
was bent, had a bent place in it, and the car wa.s dusty and it
just looked like where a body or so1nething had rolled all the
'Yay down the side of the car. As far as bending it much, it
wasn't much damage to the car.

RE-DIRECT EXAl\iiNATION.

By Mr. " 7hitfield:
Q. Let me ask you this. You say that as you sa:w these
brake marks they went somewhat, I believe you said, at an
angle, something like that. Is that correct f If it is not, tell·
how it was.
1.fr. Meade: Wait a minute. That is another exhibit. \Ve
can't mark on that.
A. Well, from along here, this would have been his right
wheel that comte up on here, if that was the wheel-! don't
know which wheel it was, and there was another mark right
along in here, a skid like, like you put on the brake and it
would jump across the little bumps in the road, like these
marks, coming around like this (indicating on draw·
ing).
page 59 ~ Q. With reference to the question Mr. Meade
asked you, about seeing and meeting the car, you
said it is something on the road on the curve like a rock under
the road?
A. It is a defect in the road. I don't. know if it is a. rock.
Q. When you saw that ear coming, was that the time then
that you pulled over so your right wheels were on the
shoulder?
A. Yes, sir, I had already gotten by 1.1:r. Dunn probably a
few feet, I don't know ho"r far. I pulled over because he was
walking close to the· road and I pulled over so this boy,
whoever it was, could have the road in case that he did need
it. I didn't know.
Q. When you saw this ma.n, the last tin1e you saw him, he
was 'valking on the shoulder?
A. The last time I saw him he was, yes, sir.
·Q. N·o"r· after he had gotten hit. and a.fter he fell on the
ground, wherever he fell, you don't know whetJ1er he just fell
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a;nd stayed in . one spot or whether he moved
other?

on~

way or the

.Mr. Meade: I object to the question. It is leading.
The Court: Let him1 answer the que.stion.

A. No, sir, I don't know whethe}~ he moved or what. I didn't
see him fall.
·
Witness stands aside.
DR. B. I{. ~fUNDY,
the witness, having first been duly sworn, on examination testified, as follows:

page 60

~

Dffi.ECT EXAMINATION.
By ~Ir. Whitehead:
.
Q. You are Dr. B. K. ~~undy Y
A. I am.
Q. I believe you have your offices in Lynchburg, Virginia 1
A. That's right.
Q. And do you practice your profession among several hospitals, also the Lynchburg G~neral ~ospital in Lynchburg,
;virginia.?
. A. I do.
Q. I believe you specialize in what we call orthopedic surgery?
A. That's right.
Q. Now, will you tell us briefly what has been your trainin and education so as to be able to practice your profession Y
A. I graduated from the University of Virginia in 1939. I
took a two year post operative-post graduate term of training at the University of Virginia Hospital and then I was
at the Johns Hopkins Hospital for two and a half years as an
intern and house officer at that hospital. I have practiced
orthopedic surgery in the United States Army for
page 61 ~ three and I have confined my practice to ortho.
pedics in Lynchburg since coming to that town in
1946.
Q. No"r, on the night of May 2, 1959, were you called to
Lynchburg- General Hospital to see the plaintiff in this case,
1\{r. Ocie Dunn T
.l\.. I was, yes, sir.
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Q. Now, will you please tell us in your own words what
condition you found in him when you saw him!
A. Well, he had had a terrible severe injury or combination
of injuries, which included a comminuted fracture of his left
femiUr; the end of the bone of his left femur had protruded
through the skin on the inside of his thigh, causing an opening at that site that was approximately an inch and a half in
size. There was considerable hemorrhage from this opening,
as often occurs when a bone protrudes like that. He had also
fractured the two bones that go to make up his ankle joint.
He had a. pretty severe laceration on his head. At the time
of the original examination he was conscious and cooperative and able to tell you pretty clearly what had happened to
him.
page 62 ~ Q. Now, then, Doctor, did you have X-ray pictures made there to determine his injuries!
A. I did.
Q. What bones, if any, were broken?
A. I did, yes, sir.
Q. Do you have those 'vith you Y
A. Yes, I do.
Q. I have a view box here.
A. (The witness places an X-ray print in the view box)
(Indicating) Here now is the X-ray of his left ankle and,
as you can see from the anterior view of his ankle, it is broken
through here and here and here. On the lateral view it is also
possible to see those same fractures, one here and here in this
little bone back behind and here.
Q. 'Vas that the picture made on the night of ~Iay 2nd
when he 'va.s admitted to the hospital f
A. It was, yes, sir.
Q. May we mark this as ''Plaintiff's Exhibit No.4"?
The Court: Let it be introduced as ''Exhibit No. 4'' for
the Plaintiff.
(The picture was received in evidence and marked for identification as ''Plaintiff's Exhibit No. 4")
page 63

~

A. (The wit.ness places another X-ray picture on
the view box) Here is the picture of his fractured
femur (indicating). Now at the time this picture was made,
this is the only picture that I took, because it gave me enough
information to institute treahn~nt.. Of course you can not see
in the X-ray the place that that bone had penetrated the skin
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but it 'vas here in this area (indicating). No'v I put a· stainless steel pin through the lower end of this bone and then I
put him in a cast that extended up to this level and then I
sutured the laceration on his head and I put him then in the
hospital as a patient with a continuous pull on his leg, what is
known as a traction type treatment, for this broken bone.
Q. Now, Doctor, let me stop and ask you. Will you show us,
please, sir, what is bone in that pictureY
A. All of this is bone that stands out clearly and it is
broken through here and here is a comminuted piece of it. As
I sho'v you some more this will be clearer.
Q. We would like to call that "Plaintiff's Exhibit No. 5".
(The X-ray picture was received in evidence and marked
for identification as "Plaintiff's Exhibit No. 5")
page 64

~

A. Then after a period of several days we took
an X-ray check to determine how this bone "ras
aligning itself and it was apparent at that time that it did not
have sufficient opposition to heal with any degree of expediency and so, after his compound wound was thoroughly
healed and getting along all right, an operation was carried
out nnd the bone was put in absolute opposition and held in
place by a long bar and screws, and, as you ean see from1 these
two films, there was considerable comminution of this fracture (placing X-rays on vie"r box). He has a great long piece
of it out here and through here (indicating).
Q. Now, let me stop and ask you this. What bas become of
the hone which you show in the picture as sticking out? 'Vhat
has become of that now?
A. Well, it is actua.Ily lying here, acting as another medium
of calcium or material that is going to produce callous that
heals it.
Q. All right, sir.
A. I will go pretty rapidly from the early X-ray to an
X-ra.y that was taken at the time of healing to an extent that
he can be up on his leg. Now, that is the callous that forms
·
around it that held the bone together (indicating).
page 65 ~ Q. You go ahead through all the X-rays, please.
A. I think those are all the ones that are pertinent. We X-rayed his head in various views and also sonlf:\
chest X-rays, which did not help. us any.
Q. They were negative; no broken bones in his head or
chest1
A. That's right.
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Q. Now, going back to the bone, this picture here .
.A. There is· a compallion picture to the last one that
probably is as good or better tban that one.
Q. Will you please explain .what the different things are?
Point it out so the Court and jury can see it.
A. (Indicating on another X-i.·ay on view box) Well, now,
this is his pelvis and this is the upper portion of his thigh
and hip joint. This is the trocha:nteric region, this bone you
can feel very prominently here ~t the hip level, and the fracture was through that site. It is healed now. This is the metallic apparatus that was used to hold the bone together until it could heal. These are the meta.llic screws that are used
to hold the bone in opposition to that plate.
page 66 ~ Q. No"r, there are six things going around there.
They are metallic screws 7
A. That's right.
Q. If ow do you put those in the bone, Doctor 1
A. Well, you have to drill holes just like a carpenter would
put a screw in some material.
Q. In a piece of wood 1
.,
A. In some wood, doing it very carefully, yes.
.
Q No,v, is that still in his leg now, those six screws and
the metallic piece f
A. It is, yes, sir.
Q. Now, Doctor, I believe you said you tool{ son1e stitches
in his head?
A. Yes, sir.
Q. as his head cut open 7
A. It was, yes, sir.
Q. And then you have told us that on his leg, down below
his hip, that at one point the bone was sticking out of the
skin?
A. Tl1at 's right, yes, sir.
Q. Did that bleed any?
A.. Oh, yes, it hemorrhaged there.
Q. Now, then, 'vhat did you do to get that lJone llack in
place? Was that the traction you applied?
A. Yes.
Q. 'Veil, were you able then to sew that place up¥

'r

page 67 }

(The other X-rays were received in evidence
and marked for identification as ''Plaintiff's Exhibits Nos. 6, 7, 8, 9 and 10")
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Q. Now, would you take this chart, please, sir, and there is
where it is looking towards you and that is to your back.
'Vould you take that chart, please, sir, and show us approximately where the bone was broken t
.A. (Marks, on the chart)
Q. .And also where it was down on his ankle.
A. (Marks that .point on the chart).
Q. Now, what you pointed the arrow to, is that dot where
the bone was 7
A. Yes, sir.
Q. Now we would like to introduce this as "Plaintiff's Exhibit No. 11 "·
(The chart was reeeived in evidence and marked for identification as "Plaintiff's Exhibit No. 11' ')
Now, then, Doctor, you tell us then that you put on this
man a short leg cast on his left leg1
A. That's right, yes, sir.
Q. Now, is that the cast that you put on T
.A. Yes, sir, it is.
Q. Now you told us that you put. a pin in his leg for traction. Where is the pin ·1
.A. This is the pin which a.t the time was penetrating his
leg; came out on each side, here and here and a clamp was
attached to the pin and pulled that, which
·page 68 ~ amounted to approximately twenty-five pounds,
which was pulling directly in that direction.
Q. Now, wha.t was that pulling in line, if anything?
A. 'Veil, I was attempting at that time to pull the fracture
·at the mid thigh level alignment. It, however, proved to be
unsuccessful in this case and I had to change then two weeks
later from this type of treatment to another type.
Q. And was that when you then put the metal in his leg?
A. That's right.
Q. V\7e'd like to introduce this cast as "Plaintiff's Exhibit
No. 12").
(The cast was receivet). in evidence. and marked for identifica.tion as "Plaintiff's Exhibit No. 12")
Now, Doctor, I show you these pictures~Ir.

l\feade: Your Honor, could we see you in Chambers 1
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IN CHAMBERS.
1\tir. Meade: I think it is a linrit to demonstrative evidence. Plaintiff has introduced his X-rays, the Doctor's
X-rays, his cast, and now counsel for plaintiff "rants to introduce several pictures of the patient in the hospital
page 69 ~ as he was lying there, showing him in the early
stages and then mtaybe later stages of his recovery,
or attempted recovery, and these pictures do not serve any
good purpose; they are only for the purpose of inciting the
sympathy of the jury.
The Court: I am going to sustain the objection without
further argu1nent. I do not like pictures showing people in
beds and they have arranged then1selves for the pictures to be
taken. I am not going to permit that.
Mr. Whitehead: '\7 e want to offer these.
The Court: I am going to mark these ''X", "Y", "Z-1''
and '' Z-2) '', Refused.
~fr. 'Vhitehea.d: The plaintiff by counsel wants to note
an exception to the refusal of tl1e Court io admit these pictures. They show the true condition of the plaintiff as he was
while under treatm.ent and while in the care of tl1e Doctor a.nd
while in traction, and while in the cast, and while in his hmne
'vearing the long legged cast. e respectfully submit that the
jury is entitled to see w-hat his true condition was while he
was undergoing trea.tmtent. Therefore we except to the ruling of the Court in refusal to a.d1nit these photographs.

'V

IN THE COURT

By 1\~Ir. Whitehead:
Q. Doctor, after you put this man in traction,
as yon call it, how n1any pounds of weight did you l1avl:l?
A. It was approxin1at.ely twenty-five pounds pull directly
on tl1e injured llone.
Q. Now, while you had him in traction could yon tell us
from your records approximately how long he wns in h·action?
A. He continued in traction until June the 9t11.
Q. You n1ean he was in traction fron1 l\fay 2nd until .June
9th?
A. Yes, sir.
Q. During tl1at time when in traction was he on his stomach, side or back or how!
A. On his back and he was unable to turn over.

page 70

~

ROO~L
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Well, now, 'vhile in traction from that period of time,
continuous or do you give them a rest every day?
It is continuous.
Now, then, would he have to sleep in traction T
A. Oh, yes.
Q. Now during that period could he get out of bed any?
A. Oh, no, sir, absolutely confined to bed.
page 71 ~ Q. Now, then, after the bone did not get in line,
then you say that is when you put the metallic
plate and screws in there T
A. Yes, that's right.
Q. Now, then, when he was discharged frmn the hospital on,
I believe, June lOth, before you let him1 go what did you put
hin1 in then!
A. Well, now, I took him out of the traction on June the
9th. I put wha.t I called a hip spiker cast on him, and that is a
cast that extends from the upper abdomen down to the toes
of the left leg. On his discharge home on June 11th, he was
instructed to stay absolutely in the bed in the cast. Now, of
course, in this cast he could turn over on his abdomen or lie
in a.ny position.
Q. If somebody would stand him up, could you stand hin1
up!
A. Well, if two very, very strong people tried to do it, they
could, but it would be pretty hard to do.
.
Q. Now, is this the cast that you put him in then (showing
cast to the witness) ?
A. That's the cast. he had on, yes.
Q. Now·, then, be wore this from June lOth or 9th?
A. June 11th. T·ha t was taken off on August 6th.
Q. Now we'd like to file this cast as "Plaintiff's Exhibit
No. 13".
Q.
is it
A.
Q.

page 72 }

(The cast was received in evidence a.nd marked
for identification as "Plaintiff's Exhibit No. 13")

Doctor, approximately how n1u~h does t11is cast weigh?
A. Well. it would get up around eigl1teen pounds, I would
imagine, l1ut. I don't. know.
Q. Well, now. in your treatment while there in the hospital,
what about the bones in and around his ankle? You have told
us about his leg.
A. Well, of course. this upner fracture was so murh morP
severe. I am not trying to minimize the ankle fracture: that.
w·as also severe .The ankle healed in a period of a.pprox-
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imately two months and a half and that wasn't a long enough
time for this upper leg injury, so he had to continue in his
immobilization even after his ankle had healed to protect his
upper leg, you see.
Q. Well, now, none of the bones down in the ankle were
comminuted fractures, were they 7
A. Well, I would say that it was comminuted; it was broken
in two places there.
Q. Were any of the bones in the ankle through the skin 1
A. Oh, no, not compound, no.
Q. Well, tell us in your field what you mean by ''comrminuted".
A. Comminuted implied that the bone is broken
page 73} up; it isn't a clean break; it's got several fragments.
· Q. What do you mean by ''compound'' f
A. When a fracture is compound, it protrudes through the
skin or at least it is an opening from the skin that goes in to
the bone.
Q. Then when you sent him from the hospital to his home
on June 11th, then I believe you saw him again in August.
A. On August 6th I took his cast off and asked him at that
time to gra~ually become ambulatory on crutches.
r
Q. Then what did the X-rays show when you saw hin1 on
August sixth?
A. Healing very nicely.
Q. Then have you seen him since August sixth 1
A. I have seen him on August 20th again and then the last
time was September 17th and he is to come in for another examination on October eighth.
Q. Now, let me ask you this. 'Vitb reference to the bone
broken in the leg between the knee and the hip, now you have
put that metallic plate. and those screws in there. Now will
they be left in there or not Y
A. Well, if they are not the source of any trouble, they will
be left there permanently. If he develops a tenderness or an
area of inflammation over or around the material, it will have
to be taken out.
page 74 } Q. No,v, in order to take them out, what do you
have to do ?
A. Well, that would be another operation that would take
him off -of his employm~ent, if he is on the job, for about two
weeks. Of course it would not be taken out until after vou
were fully convinced that the bone itself is strong enough to
hold together.

Eugene Samuel Whitfield v. Ocie "\V. Dunn

53

Dr. B. K. Mwndy.

· Q. And in cases like this why do you have
sometimes f
A. Well, it can develop-

to take them out

Yr. Meade : I want to object to that line of questioning
because the Doctor hasn't said that in all probability it will
have oo be done. We are dealing in the realm of conjecture
now. He doesn't indicate he expects to have to take it out.
I think it is improper.
The Court: I think it can go to the jury for what it is
worth.
Mr. Meade: We except.
By Mr. Whitehead:
Q. Let me ask you this. With the operation tha.t you performed here and with this metallic plate, from time to time
do you have to take them out?
A. Oh, yes.
_
page 75 ~ Q. Now, then, with reference to the operation
you said he'd be ofi from work about two weeksY
A. Yes.
Q. Now would you please tell us what is your bill for services to date?
A. $616.00.
Q. Now, Doctor, assume that you don't have to take out
the plate and that the man will get along as well as humanly
possible, how much approximately will be your bill in the
future?
A. I would only have to see him until January. November,
December, January, three more visits to the office, which
would only add approximately $9.00 to that bill.
Q. Will it be necessary to have any more X-r~ys made?
A. I do not think so, no, sir.
Q. Now, then, if it does turn out you have to take the plate
out, then approximately how much would your bill be?
A. Well, it would add approximately $100.00 to the bill.
Q. Would he have to be in the hospital?
A. Hospital f~or about three days I would think.
page 76 }- Q. When you put the plate in the leg, how do
you go about getting,that plate in there?
A. Well, the thigh has to be opened up through an incision
laterally that is eight inches long and it is usual you then go
from tha.t skin incision through the muscular laterally down
to the bone with an opening eight inches long. It is applied
directly through that opening.
·
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Q. .And do you attempt to cy_e careful so as not to cut the
n1uscle'
A. Oh, yes.
Q. Now I will ask yo'Q_ this, Doctor. vVith reference to Mr.
Dunn's left leg and left ankle, in your opinion will there be
any permanent disability?
A. Of course he has not reached the stage of maximum improvement yet and r would have to make an estimate. It
would probably be in the neighborhood of 18% to 20% permanent loss of the use of that leg.
Q. Doctor, with the fra.cture which he had of both the ankleand leg, does any great degree of pain go with that?
A. Oh, yes, it is very painful.
page 77 } Q. Let me ask you this, Doctor. Based on your
experience in the treatment of this man, if everything goes along the best you humanly expect, when would
he be able to return to work' He is a carpenter.
A. Well, I hope to have him doing almost anything that
would come up in his line of work in J a.nuary.
·
Q. No'v at that time would he be able to stand on a ladder
and do work like that Y
A. Yes, sir.
1\ifr. Meade: All of these questions arc leading. I must object.
The Court: The D~octor has explained that in his present
condition his prognosis is he can probably go to "Tork in Janua.rv.
~fr. 1\!Ieade: Then he asked him another question which
'vas leading.
The Court: All rigl1t, I 'vill sustain the objection. I think
it was leading.

Q. No,,r, Doctor, let me ask you this. With reference to the
fracture there in the upper part of his leg, since you have put
the metal plate in there and screws, then have you gotten the
bone lined up pretty well?
A. Oh, yes, it is very good now.
Q. I noticed from one of the X-rays the bone. was not like
that (illustrating), but somethin~ like this (illnspa.ge 78 } tratinp;). What happens to hold the bone together?
A. Well, it fills in with callous and it is a verv,
very complicated and a very, very time consuming study in
Pathology and Histology to go into it in any greater detail
than that. I think it ·is wise· to say it fills with callous.
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CROSS EXAMINATION.
By ~Ir. l\Ieade:
.
Q. Doctor, you have given- }lr. Dunn the usual treatme_nt
for the type of injury that he received!
.A.• ·That's right. .
Q. And you are getting very good results Y
A ... I .think I am, yes, sir.
.
Q. I believe you last took x-rays of his leg and his foot.
August ninth, I believe you said. Am I correct in that Y
A. I was under- the dmpression that the last on~s w.ere
August sixth.
. · .· · .
.~
Q. The sixth. Since August the sixth you have not sec~ it
''ras necessary to tal\~ ~;grther X-rays 1
A. Oh, no, not yet.
.
. _. .
-Q. That is .because .you were satisfied. with tlle healing¥.
A ..Yes...
..
pag·e 79 ~ Q Now; do I understand you to say that as fa~
as .his foot is concerned, tha.t healed in two and
a half n1onths, and he has got good use of his left foot Y
-A. Well, I was implying at that time that it was imntobilized for two and a half months.
Q. '\\~ell, how is it today~
_
A. It is swelled up pretty considerably and awfully tender
and a little hnpaired action in it in every direction, in plani. .
flexion and ductiflection as well as internal and external rotation.
-Q. Will that not be corrected by his using his foot?
. A.. It will improve, yes, sir.
. Q. It will continue· to improve until it is cleared upY
A. I don't think it will be as good as ever, no, sir.
Q. Then when you said a while ago you estimated his degree
of permanent injury, that was his whole leg, includins his
foot, wasn't it?
A .. That's right.
Q. That is a con1plete unit, leg, ankle, foot .
. A.. Yes, sir.
Q. Now, this callous you are talking about, that just means
when a proper amount of calcium is thrown out by the system, that is new bony matter around the break?
A. Yes.
page 80 } Q. When that break is knit properly, closed up,
then that joint is just as strong as it ever was,
isn't it 1
A. Well, it isn't a joint at that particular site.
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Q. That is not a joint?
A. It is actually theoretically, after the healing is all over,
at that particular site it is even stronger.
Q. That is what I was under the impression.
A. The impairment is due to athrophy, damage to the tissue
surrounding it; it isn't so much that the pa.rticular site is
going to give away.
Q. Well, it really is a mat~er of immobility mostly when
you are speaking of permanent injury Y
A. Yes, sir.
Q. After it is knitted properly and he is headed, that would
be just a question of immobility at. that place, at that point!
A. I don't understand tha.t.
Q. Well, if you got a perfect healing in the left femur that
wasn ~t in the hip joint, down in this long bone here, leg bone,
if you have got enough calcium; there which you say will be
eventually to hold it tight and strong as it was before, how
would that bring about any permanent injury?
A. Well, it does. Permanent injury is an espage 81 ~ tima.te of impaired function which includes the
joint mobility on each side of the injury, the
actual power of that part to carry on at its usual rate of activity, and an estimate of permlanent disability is itself very difficult to do, and it ought to be judged after healing is reached
at. its maximum; it ought to be done at that time. That is the
time I always prefer to actually do it and it can very accura.tely be measured at that time by the angle of flection,
external ~otation, or adduction if the joints surrounding the
injury are impaired in their action.
Q. Well, now, you testified you have estimated he will reach
this mf8ximum in January?
A. That's correct.
Q. At that time you said you would anticipate turning him
loose to do anything in his vocation tha.t he wanted to do?
A. That's right.
Q. Then when he reaches that maximu~ in January and
re-engaged in his vocation as a carpenter, if he doe's reach the
maximum, there is nothing to interfere with his doing carpenter work?
A. It will be. harder to do it, pain doing it; it will be more
difficult.
page 82 ~ Q. But he can do it?
A. Yes, I think that also is a judgment. You see
that is a guess that he is going to be able to do it. I hope he is
going to be able.
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Q. It is true these cases surprise you; they do a whole lot
better than you think sometimes? Let me ask you one last
question, Doctor. On or about September 2nd, 1959, or on any
other date during that time that you have cared for Mr.
Dunn, have you referred him to Dr. D.P. Scott of Lynchburg
for examination, prognosis and further treatment f
A. I do not recall having referred him to anyone, no, sir.
Q. That's all.
RE-DIRECT EXAMINATION.
By Mr. Whitehead:
Q. You have just testified you are an orthopedic surgeon.
A. Yes, sir.
.
Q. You do not treat people for headaches?
A. No, sir.
Q. You do not treat people for nervous disorders?
A. No.
page 83

~

RE-CR.OSS EXAMINATION.

By Mr. Meade:
Q. You did take an X-ray of his skull f
A. Yes, sir.
Q. There was no indication of injury there so far as fracture WlaS concerned T
A. No, sir.
Y. You could find no injury to his head other than laceration!
A. To the bone formations of his head, no, sir.
RE-DIRECT EXAMINATION.
By Mr. Whitehead:

Q. In other words, you had the X-ray of his head to determine if it was a.nv fractured bone?
A. Yes, sir.
~
.
Q. The X-ray wouldn't show if it is ·any damage to the brain
or not, would it?
·
A. No, sir.

Mr. Meade: I object unless the Doctor can qualify as a
neuro-surgeon, and I don't think he is.
·
Q. Let me ask you ·one last question, please, sir. You said
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something about with a severe injury like this something about
the pain. Does the pain end with an injury like this or do you
have pain from time to time?
~Ir. J\:I~ade:

I object to the question as leading.
The Court: I don't think it i~ a lea. ding quespage 84 ~ tion ..
J\Ir. ~Ieadc: Excer?tion.

A. I would expect his pa~n to be there for ·a long thne and it
is almost impossible to even make ~Jl educated guess as to how
long because it is very variable with different individuals.
'Vitness stands aside.
The witness,

,v·. L. DAVIS,
having first been duly sworn, on examination, testified, as follows:
DIRECT EXAl\tliNATION.
By Mr. 'Vhitehead:
Q. I will first put this plat up on the bQard (fastens plat to
board). lVIr. Davis, are you the 'County Surveyor for Pittsylvania County?
A. Yes, sir.
Q. Now, at my request on July 1, 1959, did you go to the
hom~C of Ocie Dunn near Hurt, Virginia, and make a plat
which was both north and south of his home a.nd to a.Iso include the entrance to the Jones homeY
A. I n1ade those, yes, sir.
Q. Do you know whether you went there or not?
A. Oh, yes, I went there. I don't remember the date but it
is on there.
Q. It's got here July 18, 1959. Now let me hold this up
here. If you would please, sir, take this stick.
page 85 ~ vVould you please tell the Court and jury what your
survey includes Y
A. It included the road from this point here north of
Georg·e 's Store to a point 700 feet down t.his road (indicating).
That ro.ad is 634.
Q. Now, in that area does that include the Jones entrance
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to his home and his home and the Dunn home and Haley home
on south of there?
A. There is Dunn and Haley and Jones (indicating). This
is a new brick building. I don't know whose that is.
Q. 'Veil, anyway would you please tell us what scale that
is?
A. One inch equals fifty feet horizontal and one inch equals
ten vertical.
Q. Now that road is this 750 foot area which you. have got
here shown on the plat, except for the south end down here
where you show some curve here, starting out where you have
got a mark here, ''grass''.A. That is grass out in front of George's Store.
Q. I see.
A. And the shaded portion around there is gravel area.
Q. Starting out from where you have· got marked ''grass'',
then on the other side of the Dunn home is that
page 86 ~ road fairly straight there?
·
A. Tl1ere is a slight curve to your right.
Q. Can you see around it all right f It is an open view?
A. Yes, it is. You can see a good long ways.
Q. Well, would you please te.ll us first what is the width of
the- hard surface there T
A. 18 feet.
.
Q. And going on up to the point where this second driveway here leads into the Jones home. Now, will you please
show us on there where is the entrance to the Jones home 7
That is the second en trance?
A. Right here (indicating), S. ~L Jones.
Q. Now, then, from the Jones entrance up to the Dunn entrance you have some little "x" marks ·around there. What
does it mean?
A. That designates a wire fence post at this point and one
at that point. Of course there are some posts between there.
This is a wire fence.
Q. Well, what does this mark a:pd that mark indicate (indicating) Y
A. They mark the right of way of a road. On the inside
you have the 18-foot pavement and about a two-foot shoulder
and two-foot ditch on each side.
page 87 ~ Q. Is this fence the other side of the ditch?
A. Oh, yes. Yes, sir.
Q. Well, now, what is this you have got marked "path"
there Y Wha.t is that 7
A. That is a walking path there behveen the top of the bank
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of the road and this fence from two to three feet wide that
people have been walking along this place here. It is well
worn.
Q. Does that lead from the Dunn entrance d()wn to the
Jones entrance Y
A. Yes, sir.
Q. And no'v you said the hard surface there is eighteen
feet!
A. Approximately. In some places it might be slightly less
and some places maybe slightly more. It was built at 18 feet.
Q. Now show us on your plat where George's Store is.
A. Right here (indicating) ..
Q. And show us on your plat where is the entrance to the
Halev home.
A.· Down here, sir (indicating).
Q. I see. That would be on south of the entrance to the
Dunn homeY
page 88 } A. That's right, sir.
Q. Now, if Your Honor please, we'd like to mark
this ''Plaintiff's Exhibit No. 14".
(The plat was received in evidence and marked for identification as "Plaintiff's Exhibit No. 14")
CROSS EAMINATION.

By Mr. Meade:
Q. Mr. Davis, looking at this ma.p that you have prepared
and following the westerly side of the highway as you proceed
south, you have explained there was about a two-foot shoulder
·
and hvo-foot ditch.
A. Yes, sir. ,
Q. And then that took up the. space between the edge of the
hard surface~on the west side and the edge of the right of way.
A. Yes, sir.
Q. Now you don't show on your map or mention the word
"ditch" but this westerly line here running across your map,
the furthermost westerly line, that is supposed to indicate the
center of the ditch, isn't it?
A. The west side of the ditch.
Q. West side of the ditch.
A. In other words, the ditch and road take up the whole
right of way, thirty feet.
page 89 } Q. So if the. westernmost line running across your
map ·is the right of way line, in between that line
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and the westerly edge of the hard surface is taken up with the
ditch and the two-foot shoulder.
A. That's right, two-f<>ot ditch and two-foot shoulder.
Q. That gives you the area shown in here between the westerly edge of your hard surface and the westerly right of way
line. Vl ould you mind writing along this line here "westerly
edge of hard surface'' so we will know what it is?
A. The 18-foot pa.vem~ent is marked here.
Q. That's all right. That is the edge of the hard surface 1
A. That's right.
Q. The depth of that ditch you are talking about, how deep
is it?
A. I '11 say anywhere from six in<:.hes to a foot deep.
Q. You don't think it goes any dee.per than a foot?
A. It could do it at places. The ground is irregular.
Q·. I hand you "Plaintiff's Exhibit 1 ", which
page 90 ~ shows a view of the Jones entrance and the paper
. box. I guess you noticed that when you made your
survey. In the upper right hand corner is the wire fence you
speak of, isn't it Y
A. Yes, sir.
Q. And thrat has rather high posts there 7
A. Yes, sir.
Q. Now here in the bottmn of the picture is a drain pipe.
That is a metal drain pipe?
A. Yes, sir.
Q. Well, if that metal drain pipe is more than a foot in
diameterA. That's right, it is.
Q. So at that point right there that ditch is a little more
t.ha.n a foot deep.
A. No, that's what I think. I think that is there.
Q. Here is your ditch on the other side. Looking on the
other side of the paper box it extends across there.
A. Yes, sir. ·
Q. Now that is the ditch you speak of as being in front of
the Wire fence!
A. Yes, sir.
Q. And after you move from the westerly edge of the. hard
surface across the two-foot shoulder, you step down in the
ditch, don't you Y
A. Yes, sir.
pa.ge 91 ~ Q. And step up across on the other side. When
you get on the westerly side of that ditch, between
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the westerly side of the ditch and the fence is a little path
you are talking about?
A. When I was there. That is down here. This new building. The bull dozer had just been working in there.
Q. Why don't you put here an identification of this entrance to Jones. This other drive is the new one?
A. That's right.
Q. You don't know whether that was there at the time of
the accident or not f
A. No.
~Ir. vVhitehead: 'Vc can agree it was not. It was made
after the accident, when the new house was built.

RE-DIRECT EXAfi1INATION.
By Mr. Whitehead:
Q. I overlooked asking you one question. I believe you testified to what your pla.t took in as being around 700 feet.
A. Yes.
"\Vitness stands aside.
page 92

~

The witness,

SIDNEY 1\L JONES,
having first been duly sworn, on exa1nination testified, as follow·s:
DIRECT EXAlVIINATION.

By Mr. Whitel1ead:
·Q. Your name is 1\Ir. Sidney Jones?
A. Yes, sir.
Q. And where do you live, 1\fr. Jones?
A. It is Route 1, Hurt.
Q. And where do you live with reference to 1\Ir. Oeic
Dunn's home!
A. I live just next door to him.
Q. Do you live south or north of him,?
A. It would be north.
Q. Now, on the night that this accident occurred on 1\fav 2,
1959, before the accident occurred where were you, 1\Ir. Jones?
A. I was in the house.
Q. And was anyone visiting· you there .at that time?
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A. Yes, sir.
Q. Who was that?
A. l\1:r. and 1\Irs. Amos Hudson.
page 93 ~ Q. Now I show you "Plaintiff's Exhibit No. 1"
and ask you if you \Viii, please, sir, to come up here.
Looking at that picture, whose driveway is that?
A. (The witness stands) l\tiy driveway he.re (indicating on
picture).
Q. That is the driveway into your home?
A. Yes, sir.
Q. That is the driveway there. Now, where were you about
the time of the acc.ident ~ Did -vou hear the accident?
A. I l1ea.rd it.
··
Q. Where were you nt the tin1e?
A. A.t the tin1e I heard the accident Y I was in the house.
Q. Now, then, what did you hear, lVfr. Jones?
·
A. vVell, my dog was barking. I heard this kind of thun1p
like and he quit barking. I thought the ca.r hit hin1. Then I
heard a kind of a hubcap bumping along too. I went. out there.
Q. When you got out there, with reference to your driveway, can you tell us the place where you found l\1:r. Dunn?
A. Yes, sir, his body was laying in this position in the
direction of the left hand track as you pull in the driveway·, his head just on the edge of the road there (indicating).
page 94 ~ Q. So his head w·as on the edge of the road and
the rest of his bodv was in the drivewav.
A. Yes, sir.
"
•
"
Q. vVere his feet extending towards your house or which
wav~

.A. Yes, sir, right straight down the driv'e·way towa.1·ds the
house.
Q. "\Vas he on his back or on his stomach, do you recall T
A. T don't recall definitelY.
Q. Y.ou know you saw him there. You were excited, of
(lonrse. Now, 'vas the automobile driven bv the ~defendant
vVhitfield, wa.s that down at your drivew·ay. then f
A. No, I didn't see that at first. In other words, this other
car turned around and pulled back up here.
Q. Who was driving that¥
A. Mr. Akers was drivin~: tl1at.
Q. I see. Did you later
to the \Vhitfield carY
A. I did walk up there later on, not right then.
Q. Now, then, did you stay there until the ambulance carne?
A. Yes, sir.

go
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Q. And would you please tell us this. You say you heard
sonrething like a hubcap f
A. That's what I thought it was at first but I never did see
one.
page 95 ~ Q. Did you find anything out there the next day7
A. As I came from church and turned in, I
did notice along on the side an outside rear view mirror.
Q. Is this the rear view mirror that you found there on the
shoulder there Y
A. It is something like that.
Q. Well, look at it and see if tha.t is the one (handing object
to witness).
A. I could 't say definitely be.cause I don't think I handled
the other one. I wouldn't say but that is like it.
Q. Did you pick it up i
A. I didn't pick it up. I don't know who did. I did see it in
the drive when I .pulled in the driveway.
Q. Where was that rear view mirror with reference to this
picture here, ''Exhibit No. 1'' Y
A. It 'vas evidently along in this areas here (indicating).
In other words, my lot is a hundred feet here from this
point to here. I'd sa.y probably halfway up that line.
Q. '\Vas it on the shoulder, in the ditch, or where!
A. Kind of on the shoulder of the road.
Q. Now, do you know whether any part of the car that
night hit your newspaper box?
A. I couldn't say on that.
page 96 ~ Q. Vtas it bent a.ny way after the accident:·?
A. If it was, I didn't notice it.
Q. Now, then, with reference to where you found 1\fr. Dunn,
his head at the e•dge of the hard surface and his feet extending out, then you said later you did walk up to the car.
A. Later on.
Q. When you walked up to the car, where was ~Ir. Whitfield
then, the defendant?
A. I "'ouldn 't say definitely but I would think he would
be down there where the body was. There was a cro"Td around
there.
Q. You don't know where he was Y
A. I don't know definitely.
Q. When you went to the car was anybody in the car then~
A. No, it wasn't anybody in it.
Q. 'Vhat did you do up a.t the carT
A. 'Ve just went up a.nd looked at it and looked around the
front to see what damage was done to it.
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Q. Did you see any damage to the .car 1
A. I didn't see anything other than a right head }amp rim
had a dent in it.
.
Q. Mr. Jones, as far as the marks on the road, ~f any,
or dirt, etc., did you look for that at all 7 I forgot to ask
you.
page 97 ~ A. I.didn 't pay any attention to that, no, sir~
. Q. Did you stay there until the ambulance came
and got Mr. Dunn f
A. Yes, sir.
Q. Now how far is your home fron1 the road 7
li.. I'd say probably 65 or 70 feet.
Q. N o'v this was on 1\Iay 2nd. Were your windows open or
closed?
A. Windows· and doors both w.e·re open I would think. They
were open.
Q. Now, then, did you find anything in this driveway beRides Mr. Dunn?
A. Yes, it wae two or three packages in the drivew-ay.
.
Q. And 'vhereabouts were those packages found? Would
you please take this picture here and show us from this picture approximately where you saw the packages Y
A. It was a bag of eggs, I'd say laying about here, which
were .c.rushed, then t"w·o other packages, or I believe two
others; I guess it could have. been 11101·e. (Indicating on picture)
Q. Would you n1ark an "X" mark wl1ere yon found the
basket of eggs, please, sir? This is ''Exhibit No. 1 ".

A.

(~larks

"X" on picture)

Q. 'Voulcl you make that a little bigger if you don't mind
please, sir? Then will you make a "Y" mark where y<>u sa'~
another package Y
page 98 ~ A. It 'vould be approximate.
Q. Do you know it was in your driveway? You
know they were in the area of this 7
A. Yes, sir. (Marks on picture)
Q. Now where you made your ''X'' is where you found the
bag of eggs. Well, did you m<>ve those eggs from there 1
A. I didn't rn'Ove them that day.
Q. And where you made a "Y", or two ''Y's" on here is
where you saw two other packages Y
A. Yes, sir.
Q. You don't recall what they were f
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A. No, I don't. Somebody picked those up.
· Q. Now 'after you saw that-You, of course, ·a.re familiar
with the place because you live next door, aren't you Y
A. Yes, sir.
Q. Now it has been introduced and shown in the picture a
path leading from your driveway, after you get into your
driveway, over to Mr. Dunn's driveway up on the bank.
A. Yes, sir, just outside of the fence.
Q Is tha.t the pa.th "rhich is shown here in "Plaintiff's Exhibit 3"?
.
A. Yes, sir, coming right by this felice here (indicating).
pa.ge 99 ~ Q. All right.

CROSS EXAMINATION.
By Ml· Meade :
Q. Mr. Jones, the packages you are talking about, were
they in beside Mr. Dunn, by the side of his leg, or where?
: A. They weren't right beside him.
. ·
Q. They weren't a.ny further away from the road than his
waist or leg Y
·
A. Yes, they were out farther in my driveway.
Q. Did you stay there with him until Dr. Kent got there?
A. Yes, sir.
·Q. He had been drinking, hadn't heY
A. I couldn't say on that.
Q. Did you get close to him Y
A. I was fairly close, nea.r his feet.
Q. You wouldn't say 'vhether he had been drinking or not.
A. No, sir, I didn't smell anyth~ng.
Q. You didn't get down close to him.
A. Not real close.
Q. Now you said a few minutes ago, in reply to a question ·
by Mr. Whitehead, that when you heard that thud
page 100 ~ and your dog stopped barking, you thought he
had been hit. You were talking about 1\ir. Dunn!
A. No, I was talking about the dog. He quit barking.
Q. You mean he hollered before he was hit Y
A. He was barking.
Q. Did you see 1\{r. Dunn go to the George Store that night?
A. No, sir.
Q. He is your next door neighbor. You see him nll the time,
don't you, every day Y
·
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A. I see him right often.
Q. You see him very frequently?
A. Yes, sir.
Q. Now when he comes by you see him going backwards and
forwards to the store, don't you?
A. Yes, at times.
Q. Isn't it his usual practice, or wasn't it his usual practice, up to the time he got hit, to cross the road up at
George's Store and come down on your side of the highway,
then walk along at the path in front of your fence into his
driveway and into his house? Is that the way he usually e.ame
back from George's Store?
A. I never paid much attention to his going towards the
store but I have seen him go along the path in front of my
house a lot.
page 101- ~ Q. When going along the path in front of your
house, he 'Yas going towards your house?
A. I have seen him going both ways on the path.
Q. When he goes both ways along the path?
A. Yes.
Q. That is frequently when you see him walking along the
highw.ay or along in front of your house, it is along the path,
whether going south or not?
A. Yes.
,
Q. And as you have seen him frequently, that is his usual
practice, to walk along the path.
A. Most of the timle that is.

Witness stands aside.
The witness,
JERRY TUCKER,
having· first been duly sworn, on examination testified, as
follows:
DIRECT EXAMINATION.
By Mr. Whitehead:
Q. Mr. Tucker, what kind of work do you do?
A. Work at carpenter work.
Q. Do you know Mr. Oeie Dunn?
A. Yes, sir.
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Q. At the time he was hurt were you all working together
thenf
A. Yes, sir.
page 102 } .A. Yes, sir.
Q. Now on the night that he was hurt, before
he was hurt, were you over at his home that night?
A. Yes, sir.
Q. What were you all doing in his home?
A. Well, at first he come by my home, you see, a bout 4 :30
or 5 :00 o'clock and he invited me over to his house to look at
the television.
Q. Do you have television at your home!
A. Nor,sir.
Q. And then wha.t happened t
A. And we went over there. I carried Ocie over there.
Q. Look towards the jury and the Court.
A. And then 'vent on over there. I reckon it was about
6 :30 when we got there. We left my house and it took about
ten or fifteen minutes to get over there. Then we were sitting
down looking at the television at his house. Along about eight
o'clock, I reckon, he said he had to get some groceries, so he
Wlent out the door. In a few minutes after that I heard a disturbment out there, in other words, several cars out there,
and some of them had gone out there, probably his wife, and
I run out there and he was laying with his head on the hard
surface and his body and feet were laying into
page 103 } a driveway at 1\{r. Jones'.
,
Q. Where was the car driven by the defendant
'Vhitfield when you got out tbere7
A. It was down the road further. I wouldn't say how far.
Q. You did see it down there?
A. Down the road. Yes, sir.
Q. You m:ean that would be south of where the accident
happened?
A. Yes, sir. When I got out there it was a half a dozen
already out there.
·
Q. Did you see any bags or anything¥
A. Yes, sir, I seen some bags about four foot kind of out
in the driveway, in the driveway about four foot from the
hard Rurface. I don't know wha.t was in the bags.
Q. You saw them there.
A. Yes, sir.
Q. All right, cross-examine.

~
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Jerry Tucker.
CR.OSS EXAMINATION.

By Mr. Meade:
Q. Mr. Tucker, when you drove Mr. Ocie Dunn back to his
home, you said you got there about 6 :30 1 .
A. 6:30.
Q. You all were doing some drinking there in the house,
weren't you?
page 104 ~ A. No, sir.
Q. Yon hadn't had a thing to drink?
A. Not a drop and if he had anything I couldn't tell it.
Q. You hadn't had anything.
A. No, sir.
Q. And if he had anything to drink, you could not tell it.
A. I couldn't tell it.
Q. Did you eat supper that night there?
A. No, sir, he snacked over at my house before we left.
Q. Do you know .James "'\Vhitfield, the father of this boy
here?
A. Well, I know him kind of when I see him. I just kno'v
him but don't know personally too much about him.
Q. You have talked to him, haven't you Y
A. Yes, sir, I have seen him and talked to him some.
Q. Well, I want to ask you this. When Mr. Dunn le.ft his
home and went over to George's Store, didn't you ask him to
go over there and get some cigarettes and chewing tobacco
for you?
page 105 ~ A. Well, I told him to bring me some cigarettes
back when he came but he had to go anyhow. I
gave him money to get me a couple of packs of cigarettes.
Q. After the accident didn't you talk with James Whitfield and didn't you tell him that you were sorry you sent
Ocie over there to the store?
A. No, sir.
Q. You didn't do that?
A. No, sir, I a.in 't never spoke to him not since that. I
haven't seen him since that.
Q. Yon did ask him to get some cigarettes for you?
A. I asked Oc.ie, when going over tliere, to bring me a couple
of packs of cigarettes back.
Q. Were you working that Sa.turda.y?
·
A. No, sir, worked on Friday; didn't work on Saturday.
Q. How long had you been together when you got the little
snack a.t your house?
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A. We hadn't been together not over 35 or 40 minutes.
Q. Did he come to your house?
A. He come to my house.
Q. You live near Motley's?
A. Right in Motley's.
page 106 ~ Q. Right across the track from the main highway?
A. Yes, sir.
Q. At Motley's.
A. That's right.
Q. Did he come on foot or did somebody drive him Y
A. It ain't no driveway to the place I live; it is up at the
next place a. hundred yards. 'Vhen he cmne to the door, he
knocked on the door. I don't know whether he walked over
there from the highway or whether somebody brought him up
in the driveway. Some of them opened the door. I didn't
even open the door. He come on in. I don't know whether
anybody brought him or whether he walked across there.
Q. Had you invited him to supper that night f
A. No, sir.
Q. You had not.
A. He just happened to come to see me. I was fixing to
eat supper.
Q. How far is it from where you live to where Ocie Dunn
lives?
A. Three miles and a half.
page 107 ~ Q. And you sa.y you didn't have anything to
drink at your house.
A. No, sir.
Q. And when he came to your house had he been drinking!
A. He didn't seem like he was drinking a thing. If he had
drinked anything, I couldn't tell it.
Q. And then you had your supper, then you took him back
to his house.
A. Yes, sir.
_
Q. You didn't stop on the road anywhere and get beer or
'vhiskev7
A. No, sir, I didn't stop anywhere.
Q. You a.ll went straig·ht to l1is house. You were with
him from tl1e time he came to your house up until the time
of the accident f
A. Yes, sir.
Q. He was in the house with you a.fter you got· back to his
house until he went to George's StoreY
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Pete" Farmer.

A. Yes, sir, went straight to l1is house and went in the
house.
Q. You tell the Court and jury that you didn't have anything to drink during that thne1
A. No, sir, we didn't.
Q. You didn't have anything and he didn't have
page 108 } anything.
A. If he had anything, I didn't see it.
Q. Well, could he have gone out in the kitchen and had
something to drink and you not see it 1
A. Possibly he could.
Witness stands aside.
The witness,

RUSSELL ''PETE''

FAR~fER,

having first been duly sworn, on examination testified, as
follows:
DIRECT EXAl\IINATION.
By 1\fr. 'Vhitehead:
Q. Your name is Russell Farn1er 1 I believe they call you
"Pete"?
...( That's right.
Q. What is your business!
A. Building contractor.
Q. 'Vhere do you build most of your homes?
A. Around Altavista in the vicinitv of Hurt.
Q. Do you known ~Ir. Ocie W. Dunn?
A. Yes
Q. How long ha.v~ you known him 1
A. Well, practically all my life.
Q. At. tl1e time of tbis accident who was he
page 109 ~ working for?
A. l-Ie was working for me.
Q. How long had he worked for you 1
A. Oh, about two years.
Q. 'Vhat kind of work did l1e do!
A. He was a carpenter.
Q. Was he a good one?
. A.. Good. One of the best.
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Q. No,v, could you tell us approximately what was his
average weekly wage while 'vorking for you?
A. Around about $65.00 some weeks and more some weeks
and sou1e weeks less.
Q. Around $65.00 per week the average?
A. Yes.
Q. Has he done any work for you since May 2, 1959 f
A. No.
Q. Has he done any work for anybody as far as you know·1
A. No.
CROSS EXAJ\IIINATION.
By Mr. Meade:
Q. How long did you say he had been working for you, 1\{r.
Fa riner?
A. About two years.
Q. Did he work regular during that period?
A. Yes, sir.
page 110 } Q. Didn't have any time off 1
A. If .the weather permitted, g·ood working
wea.ther, he worked.
Witness stands aside.
The witness,

1\t[R.S. DOR.OTHY DUNN,
having first been duly sworn, on examination testified, as
follows:
DIRECT EXA1\1INATION.
Bv Mr. Whitehead:
·Q. You are Mrs. Ocie Dunn? I believe your name 1s
Dorothy.
A. Yes, sir.
Q. And do you and 1\lr. Dunn and Wayne Dunn live.. there in
vour home?
·· A. Yes, sir.
Q. Now I will ask you this. Before this accident on May
2, 1959, wha.t kind of work did your husband do Y
A. Carpentering work.
Q. Since the accident hns he been able to do any kind ofwork?
·
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A. No, sir.
Q. Do you work or just stay at home f
A. I stay at home. I don't work.
Q. No'v on the night that this a~cident happened, 1\-Irs.
Dunn, where were you?
A. I was a.t hon1e.
page 111 ~
Q. And how long bad your husband been gone,
would you say, before you heard about the accident?
A. 1\faybe fifteen, twenty minutes. You mean down to the
store? Something like that.
Q. Well, now, when he left from there did he lea ,.e to go
to the store?
A. Yes, sir.
Q. Did he get back from the store to his hmne?
A. No, sir.
Q. What was the first thing· that you knew about the ac~i
dent~

A. Well, I heard this horrible fuss like a lick, a bump or
son1ething.
Q. Were you in the house 1
A. I was in the house still looking at television but I heard
it. I was sitting near the front door but I couldn't see and
I ran across the yard and looked down the road and I saw
my husband laying there.
Q. Now, then, I will ask you this. Did you go to the hospital with him that nigl1t or go the next day?
A. I went that night Y
Q. Did you come home after that f
A. I cmne home around two or a little after, when Dr.
· Mundy told me it wasn't any use of n1e staying
pag·e 112 ~ any longer.
Q. Did you go in the ambulance with him?
A. No, in the confusion and everything, and it ,v.as so many
around.
Q. Anyway you did go.
A. I went right behind it. Somebody said, ''The ambulance is pulling out."
Q. Did you go ba~k to see hhn the nPxt day?
A. Oh, yes.
Q. Did you talk to hiln in the hospital on Saturday night?
That is the nig-ht he was hurt.
A. Well, I tried to say something to him but he didn't reallv
realize I was talking. He just mumbled. He never did
rralize, I don't guess, I wa.s talking to him.
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Bessie Vass.
Q. Did you go back to see him the next day!
.A. Yes, sir, on Sunday.
Q. Well, then, on the next da.y when you went back, what
was his condition the!!?
A. Well, he looked like he wa.s woozey like, con1ing and
going. He just looked like he couldn't talk good. He just
looked kind of woozey looking or something.
Q. Well, then, how was he on the next evening when you
went back to see him T
A. Well, on 1\fonday when I went back he looked like he
could talk pretty good. Son1etimes then he would be rattling
something about eggs froze, broke and froze, like
page 113 } that.
Q. Then when you went back after that 1\fonday,
did he talk all right 1
A. No, for about three days l1e was like tl1at.
Q. Then after that time'
A. Yes, he gradually looked like his headae.hes and things
stopped. I mean they clidn 't stop but I imagine the medicine
helped him; l1e wasn't like l1e w·as on 1\fonday night.
No questions on cross exa.tnination.
The witness stands aside.
The witness,
~fRS.

BESSIE VASS,

lutving first been duly sworn, on examination testified, ns
follows:

DIRECT

EXA~IINATION.

Rv 1\lr. 'Vhitehead:
·Q. You are 1\frs. Vass?
A. Yes, sir.
0. Do von know ].Ir. anrl ~[rs. Ocic Dunn?
A. Yes, sir.
0. Jf ow ]on go 11ave ~-ou known then1?
A. Five or six months. I guess.
Q. Did you go to the hospital witl1 ~Irs. Dunn to see )f•··
Dn11n 1
A. Yes, sir.
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.Amos Hudson.
page 114

~

Q. What day was that, do you know 7
A. That was the fourth, I think it was.

Q. Well, do you know what day of the week it
was!
A. It was on Monday.
Q. Did you take her up there?
A. Yes, sir~
Q. Did you go in and talk to :h{r. Dunn 1
A. Yes, sir.
Q. Had you talked to him before the accident 1
A. I had.
Q. Then when you talked with hun in the hospital on Monday, did he talk all right, or how did he talkY
A. No, he didn't talk all right. He just kept saying over
and over that his head was hurting. He was going on terrible with his bead and he said about he broke the eggs but they
was frozen. We couldn't understand why he kept saying
it over and over.
No questions on cross examination.
The witness stands aside.
The witness,
A~iOS HUDSON,
having been fit·st duly sworn, on examination testified, as
follows:

DIRECT EXAJ\!IINATION.
By ~fr. 'Vhitehead:
Q. You name is ~Ir. Amos Hudson?
A. Yes, sir.
page 115 ~ Q. }Ir. Hudson, where do you live-~
A. Hurt.
Q. On the nig·ht of this accident, ~fa.y 2, 1959, w·here were
you that nightf
A. I was at 1\Ir. Jones' house.
Q. What Mr. Jones?
A. Sidney Jones.
Q. 'Vhat were you doing up there 1
A. '7isiting.
Q. Now, while yon were there at the l1ome that nig·ht, did
you hear anything that called your attention?
·
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Antos Hu..dson.
A. Yes, sir, we heard the thump, the fuss out there; somebody had been hit. I run out there, me and Mr. Jones.
Q. When you got out there, what did you find f
A. Found Mr. Dunn la.ying in the driveway.
Q. And was it any automobile right there at hin1 at that
time?
A. Not right at him, no, sir.
Q. Did any car come up later?
A. Oh, it was cars come up later, passing.
Q. Did you see 1\Ir. Akers there?
A. Yes, sir.
page 116 ~ Q. Was he there when you got out there?
A. Well, we got there about the san1e titne, 1\Ir.
Akers, Mr. Jones and I.
Q. Do you know where the driveway leading into 1\!Ir.
Jones' home is Y
A. Yes, sir.
Q. Now, with reference to the driveway, would you please
tell us where was Mr. Dunn 1
A. Mr. Dunn was laying in the driveway, feet. pointing
away from the highway, in the driveway.
Q. You mean the hard surface of the highway? ,
A Yes, sir.
Q. With his feet pointing towards 1\lr. ,Jones' hon1e?
A. Towards his home.
Q. Now, when you got there, did you see where 1\!Ir. Dunn's
head was when you first got there?
A. It was laying, I'll say, a. foot or so from the hard
surfaced road on the shoulder. IIis head was laying something like that, away from the hard surfac.e.
Q. At that time 7
A. Yes, sir.
Q. Now, did you see anything else there in the driveway
besides Mr. Dunn?
page 117 ~ A. His groceries was laying around four or
five feet on out in the driveway there, mashed up,
two or three packages of groceries.
Q. Did you stay there until the ambulance got there·?
A. Well, I called the ·ambulance over the 'phone and called
the doctor. I was there until they g-ot him away from there.
Q. I see. Did you see the car that the defendant Whitfield was driving?
A. No, I didn't see it a.t the time, no, sir.
Q. Did you ever see it Y
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Amos Hudson.
A. I went up there after we got the man up and put him
in the ambulance.
Q. Was Whitfield up at his car then 7
A. Akers had done got him and put him in his ca.r down
the road.
Q.- Did you find anything up at the Whitfield car 7
A. \V ell, an empty whiskey bottle wa.s laying right at his
fender. I don't know where. it came from but one was laying
there.
Q. When you got up there which way was the Whitfield
c~r facing, was it headed south or north Y
A. South.
·
Q. Do you live in the Town of HurtY
A. I live, I'll say, a mile or mile and a half
page 118 ~ from Jones' home.
CROSS EXAMINATION.
By Mr. Meade:
Q. ~Ir. Hudson, you were visiting ~Ir. Jones 7
A. Yes, sir, me and my wife.
Q. You and :Mr. Jones ran out of the house together, didn't
you?
. A.. We went out there to the a~cident.
Q. You went out to where 1\fr. Dunn was lying there and
saw him at the same time?
A. Well, we went. out there.
Q. 'Vasn 't his head lying on the hard surface?
A. No, sir.
Q. Are you sure of that?
A. Yes, sir, because I helped get him up and straightened
out in the driveway.
Q. Did you move him?
~.
e straightened his leg out.
Q. But you didn't move his body?
A. No, sir.
Q. Was his body moved at all from the time you got out
there up until the time Dr. Kent came 1
page 119 ~ A. No, sir, we kept hin1 quiet until we got tl1e
ambulance there and the doctor.
Q. He was in the same position except his leg was straightened out?
A. Yes, sir.
Q. Now, did you hold l1is head up or help him in any way at
that timet
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A. No, I didn't do that because I was calling the ambulance
and the doctor both.
Q. Do you know him personally!
A. Yes, sir.
Q. Did you get close to him and speak to him t
A. 'V ell, I don't think I spoke to him. I seen he was hurt
pretty bad.
Q. Did you get close enough to tell whether or not he had
whiskey on his breath 1
A. If he did, I couldn't tell it.
Q. Yon didn't get close to him Y
A. I was close to him but I couldn't tell if had anything
to drink.
Q. You hadn't. had a. drink f
A. I don't drink.
page 120 } Q. That is all.
'Vitness sta.nds aside.
The plaintiff,
OCIE W. DUNN,
having first been duly sworn, testifying in his
examination testified, as follows :

O\Vll

behalf, on

DIRECT EXAMINATION.

By Mr. Whitehead:
Q. Your name is 1\fr. Ocie 'V. Dunn T
A. That's right.
Q. Vlha t is your age, please?
.
A. 55 when the accident happened. I'm: 56 now, the 2nd
day of September.
Q. N o'v on M:ay 2, 1959, it's been testified here you and
your wife and boy Wayne lived in the home there near Hurt.
A. That's right, about a mile and a half, I reckon, from
Hurt.
Q. And 1\fr. Sidney Jones lives where?
A. Next door, next door going north.
Q. Now, on this day of the accident, did you all do carpentry work that day?
A. We didn't work any that day.
Q. Now, then, that afternoon or some tin1e that day did yon
go over to Mr. Tucker's home?
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A. I went from Altavista over to Jerry Tucker's. I went to Altavista that morning, I reckon
between ten a.nd eleven o'clock, and 'vent to the
sale ground and stayed around there until some time after
twelve, then went up town and eat a sandwich and drank a
beer. I went back down there and fooled around until, I
reckon, somewhere a.round three or after and I come back up
there then and stayed around on the street a while, dranked
another beer, and started home. I got up with a fellow Rice
a.nd he said he would run me home or I could go "rith hirn on
up the road. I told him I 'vas aiming to go to Jerry Tucker's.
He said he'd run me up there. I went on by J\!Iotley's and
got off and went over to Jerry's.
Q. Do you and Mr. Tucker work together?
A. We work together; work for Pete Farmer.
Q. No,v, I want to know in detail every drop you had. They
have been bringing it up here. 'Yhat did you have of alcoholi-c beverages to drink that day Y
A. Two beers.
Q. 'Vhere did you drink those two?
A. I dra.nk them on Main Street in Altavista at a cafe.
Q. Now, then, you got over to Mr. Tucker's home somewhere around what time?
A. I'll say between 4:30 and 5:00 o'clock, somewhere
around that. It might have been a little later; might ha\(l
been a little sooner.
page 123 ~ Q. I want to a.sk you this. From that time up
to the time of the accident, did you have an~~t.hing
to drink of an alcoholic nature?
A. N·o, sir, I did not.
Q. Now, where did you eat supper that night?
A.. We ea.t supper at .Jerry Tucker's.
Q. Then where did you go?
A. After we eat supper, we fooled around there ten or
fifteen m•inutes, then went over to my house and watched television.
Q. Does l1e have a television?
A. No, he hasn't got a television.
Q. Now, then, after you got there to your hon1e, did you
all look at the television~
A. We watched the television until somewhere around 8 :00
o'clock.~ I had some snaps coming up, some I planted a. week
before that. I asked my wife had she got any Blue Dragon
to put on them. We noticed them Friday night popping out
page 122

~
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of the ground. She said _she hadn't. I said I'd go across to
George's Store 150 or 200 feet from th~ house.
Q. All right. Then did you leave your home ~nd go to Mr.
George's Store f
A. Yes, sir, I did.
·
page 124 ~ Q. Now, when you go to George's Store from
your home and al~o when you come book, what is
the usual. route that you take'
A. )Veil, it is a path between the highway and the fence.
I always go right down the fence, down the path, until I get to
Jones driveway, go across the driveway and go on down. It is
a fellow lives right below Jones. I generally cr-oss there and
get over on the other side, then go down the shoulder to
George's Store. When I come back, I generally come back the
same way. I come back up from Maddox house, across the
J.~oad over here next to Owen's, then come up the shoulder
of the road to Jones' driveway, then take the path and go
back up the path to my house.
Q. What did you buy down at George's Store?
A. I bought two bags of Blue Dragon, a couple of dozen
eggs and I don't know, five or six packs of cigarettes. I get
five or six and chewing tobacco, anywhere from six to seven
cuts of vhewing tobacco.
Q. Six or seven plugs f
A. Ten-cent cuts. I chew one of them a day.
Q. Did you get anything else 1
A. I got som.e ice cream.
Q. All right. No"r, when you left George's Store, will you
tell us, please, what route you took trying to get
page 125 ~ home 1
A. Well, I come out of George's Store. I come
up the shoulder of the road, up a little piece above ~Iaddox'
bouse, that is the next house coming towards my house on tl1e
left-hand side of the road from George's Store. When I
got there, I stopped and looked. I didn't see no car coming
from up the road, that is coming south going north, that way.
I looked back that way and didn't see any. I went across
the highway over to the other sl1oulder of the road, between
Owen's house and Sidney Jones' driveway, then I followe(l
the shoulder of the road until I got right a.t the edge of J oneR'
driveway. That is the last thing I rem!ember. I got struck
just as I went right in there.
·
Q. Do you remember getting struck?
A. I remember walking in there. I don't remen1ber what
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hit me or anything. Next thing I knew I was in the hospital.
Q. Do you remember getting hit¥
A. I remember when I got hit.
Q. Do you remember that?
.A. Yes.
Q. That is the last thing 7
A. I don't say I was in it; I was right around the edge of
it. I might not have been quite there. I go across there and
hit the path and then go the path up the fence.
page 126 } Q. Now, then, after you got across the road,
that would be on the west. side?
A. That's right.
Q. Frrom tha.t time to the point that you got hit, did you
· at any time get up on the hard surface of the road?
A. No, sir, I did not.
Q. And you say you were up near the Jones driveway when
hit.
l1.. That's right.
Q. Now, as far as you can honestly remember, what was the
next thing after you were hit that you remember?
A. It was son1e time the next day over in the hospital.
I kind of woke up, kind of looked like kind of a dream to me
at first; I didn't know where I was at. I knowed I won't
at horne. I asked some of them and some of them told me I
was in a hospital.
ell, I kind of dozed back off to sleep
and then my wife come over there so.n1~e time that evening.
Q. Now, do you have any men1ory at all of Dr. Mundy
working on you on Saturday night or early Sunday morning?
.
A. I do not.
page 127 ~ Q. Well, then, you have l1eard the Doctor describe ho"v l1e. treated you, what he did for you,
haven't you? vVhat he said is right, isn't it?
A. Yes, sir.
Q. I want you to tell us this. After be put you in traction,
where he put the weight on you, could you turn over in bed 1
A. No, I had to stay there. This leg here was up on an
angle kind of like that, with I reckon six weights on it. I don't
k.now what the weights weig·hed. Six weights on the end of
the rope there 'vcre hooked to the traction that went through
my leg.
Q. What is that (indicating a.n object) 7
A. That is the tin went through. That is the hole it went
through there. That is where it con1e out there (indicating
places on his leg).
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Q. Could you stand around so the Court ~nd jury ca~ see
that, please?
A. (The witness stands in front of the Court and jury)
That is where the pin went throug·h, rig-ht there (indicating)
and right over there. (The witness returns to his seat)
Q. Then was that pin completely through your leg?
A. It went through the leg and come through this here
traction, ·stuck out on each end .of the traction half an inch.
See, a. pie~e of iron come around the cast like
page 128 ~ tha.t.
.
Q. Did the piece of iron fit over the pin?
A. The pin w·ent there. Right. over here it was a little bit
of pin stick1ng- out on each side of the trac.tion (indicating
place on cast).
Q. Now, then, from that thne, May 2nd ·Or third, until the
day before you were released fron1 the hospital, were you
iu traction all the time? Except when operated on T
A. I stayed in the traction with that short cast on from
Saturday night, the 2nd of 1\{ay, until the next Saturday and
he operated the next Saturday. Well, they took that off and
operated l1ere (indicating place on leg); they split from' here
down here, then he put the long cast, one that come up right.
around to there (indicating), on me. No, they didn't put that
on when they took that off. I laid in the hospital I think it
was about four weeks before they put this on (the long cast).
Then after they put that on,-they put that one on one evening
-then I think I come home about ·two days after that.
Q. That is after they put the big cast on?
A. Big· cast on.
page 129 ~ Q. Then all the time you were in the hospital,
{lould you ever lay on your stomach or side?
A. I couldn't lay nowhere but on n1y back, you see.
Q. vVhere was the traction? Could you see it in front of
youf
A. Right in front of me, straig-ht up.
· Q. Well, let me ask you, lVIr. Dunn, what about the pain?
W a.s this painful?
A. My head hurt all the thne when I first went in ther(\
and I hurt all over from tny ankles plutnb up in there. Any
time I moved, miV head felt like it was son1ething drawina- in
my neck here. Well, after I had been in there n1aybe four
or five days or ten days maybe, the soreness kind of got out
of my neck. The back of my head hurt and forehead. They
kept me doped up. I took a shot of somethi.ng another about
every three or four hours.
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Q. They gave you a shot every three or four hours f
A. In the daytime and at night I would take one at bed-

time; about nine o'clock they'd give me a shot most of the
time. I'd wake up then, drop off to sleep and wake up around
twelve and they'd give me another shot. l\Iost of the tim:e I
could sleep on then until between four and five
page 130 ~ o'clock. ·
Q. Now, after they'd give you that shot, 'vould
that ease the pain!
A. It would ease the pain for three or four hours. They
kept me on that, I reckon, two .or three weeks. Then after
he operated one day they took me off the shots then and in
a couple of days started giving me some kind of tablets. I
took s·ome kind of tables about two every three or four hours.
Q. Well, then, did you become more comfortable on your
back? Tell how it felt.
A. It didn't hurt quite ·as bad but at times it would hurt
worse than others. When I'd take the pills, I'd go on for
four or five hours and rest pretty good. If you moved about
any way at all, it would start to aching again. It didn't hurt
the same way all the time every day. Some days you'd have
g·ood days and some da.ys bad. Som1e da.ys it. hurt a whole
lot worser than other days.
Q. Now, then, while you were there in traction, were you
able at any time to go to the bathroom?
A. No, sir, I had to use the bed pan all the time.
Q. Now, going ba.c.k to this accident for a moment, I overlooked asking you this. After you got over you say on the
shoulder ·of the road, which would be the west
page 131 ~ shoulder of the hard surface, from that time until
the time you were hit, did you ever get back up
on the hard surface?
A. No, sir, I did not.
Q. Do you recall a car meeting you just before you were
struck?
A. Just before I was struck it was a car c01ne do\Yn the
road.
Q. 'Vhich way was that car going?
A. That was going north. I 'va.s going soutl1.
Q. And did this other car blow its horn?
A. No, I never did hear no otl1er car. I saw the light up
the road but I knowed I 'vas out the road. I didn't look
back. He clidn 't. blow no horn. I knowed I was on the
shoulder of the road. I didn't see the car; I just saw the
light..
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Q. What kind of clothes were you wearing?
A. I had on a short sleeve sport shirt. It was white and
had a kind of yellow stripe. I had on overall pants. My
head bled on my shirt and I had a. place cut in the overall
leg. I bled a lot from the leg there.
Q. Were you able to save the shirt and pants?
A. No, the shirt and pants neither one. They cut the
pants off of me. My shirt won't cut up any. My wife took
it home on Monday or Tuesday after it happened and then
the next time she told me the pants and shirt,
page 132 ~ she had them on the back porch in a box and she
went out to look at them and .flies were s'varming
all around in it and she took them down in the woods.
Q. Now, then, after you regained consciousness, knew what
you were doing, did you find out whether or not any stitches
.
were taken in your head 1
A. It was :five or six taken in my head. It was kind ·of a
sunk in place. Any of you want to feel it 1 You can tell
where the stitches are there and tell the place in my head.
Any of you can examine it 'vants to.
Q. Did you have the place in your head before you were
hit7
A. No.
·. Q. Does the place hurt now?
A. No, it don't hurt there; it hurts across here at times,
in the back here (indicating the haek of his neck and head}.
Q. Now, then, after you came hmne in .Tune, from that time
until in August what cast ·were you in then!
A. I was in the long cast.
Q. That is the long one over there?
A. That's right.
Q. Now, could you do any kind of work while in this cast?
A. No, sir.
page 133 ~ Q. Could you g·et around in it?
A. See, I had a hospital bed where I stayed on
in the·· house. I could roll my legs off the hospital bed and
get on the crutches and walk ·out doors, hobble out doors on
the crutches, or I had a drive tha.t had wheels you could roll
around. I could ease mv front down on tl1at and laY sideways down on that. I'd go out there most ever~r day and stay
some on a.ccount of the weather heing so hot in the house. I
done that two or three weeks before I gradually !!'Ot a little
better. I still couldn't get up, conldn 't set up until tl1ey took
it off, but I could get about, you see.
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Q. With that cast on during the hot weather was it un
comfortable?
A. You'd nearly burn ~p; sweat under it; it would itch and
feel like something was crawling down your leg most of the
time.
Q. What would you dot
A. I had a piece of wire I'd run down in there and scratch
as good as I could. A whole lot I couldn't do anything about.
Q. Sometimes you couldn't do anything about it 1
A. Sometimes I could, if it was a place I could get to with
the wire. If it itched down further, it won't no way to get
to it.
page 134 ~ Q. Well, then, after the Doctor took that big
east off of you in August, you haven't had any
cast on you since then 7
A. No.
Q. And do you feel better now?
A. Yes, sir, I feel better, a whole lot better.
Q. Did it make you feel better getting the cast off?
A. Certainly. Makes you feel like a new man, getting the
east off. My back hurt. You could get about and move about.
With the cast on, it had a little cut in your stomach and you
couldn't bend but halfway up the whole time ; you couldn't
bend except from up here, just bend a little bit.
Q. N'Ow, let me ask you this. Where is tha.t thing on your
legf I amt going to cut your pants, do you mind?
(Slits the witness's pants leg) Now, what is that?
A. That is where he made the incision to put that plate in
there. The plate is right along in there (indicating) and you
can feel it. That is allout. the end of it there. The' other end
is right along there.
Q. Let's measure that. Let me get right here. (Measuring
with ruler) That is from 61. to 72. Will you please look
and tell us what tha.t number IS there?
A. That is 61.
Q. N-ow, then, what is this number here?
A. That would be 72 a.t the end of the ruler.
page 135 ~ Then it is another scar. Here is where he 'vas
talking about the bone being stuc.ak out, right
there (indicating). That is the place tha.t bled so much.
Q. (Ta.king the shoe off of the plaintiff) Now, is that vour
foot? Would it be that. much swollen in the morning as -:it. is
now?
A. In the tnorning it will go down. I ean la.v in bed fill
day and it don't swell so much. The more I stir about, the
4
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more it swells·.·.. .At night it ·generally :goes down~ In the
morning it is a :whole lot smraller than it is now but it don't
go back to notmal.
_
·
Q. If you punch
Ti does it· hurt?· .
A. It hurts there if you try to _bend it.... ,As long. as you
lay still, it is not too much pain. · It .:hurts :a ·little ·all the
time. If'I bend it or anything, thaf's· wheriJfhurts.-,
Q. Let's see
bend it.
. · : .:: ·
·' :
· · :, :·.
A. It is still ..stiff.'·. ·.~That is the·fai·thest f"can··bend it.
(Illustrating) It· hurls.·and .makes ·under the kne.~ hurt, thetn
leaders hlirt under tnere: 'That's as fa.r as I can bend it.
Q. Can you bend it down¥
·.
A. Th~t 's as. far as I can bend it down (illustrating).
·.· Q. Where· does 'it hurt nowf
r·::_::;,'~.;
A. It hurts along right in there (indicating the· back of.·Jtis
leg and under the knee).
. . · r. ·
page·l-36 ~ Q. Now, let .me ask you.this, l\{r. Durin. Up in
. yriur leg, up where you. had tllis broken bone, between .you ktiee· and your hip, does that hurt you now~
. A. Right across where it was broke at it ain't never hurt
too much. in thet~e; it hurts right. from up above there right
around my hip· there, but' right tl1ere where it is broke at,
where he. put the plafe at; it never has hurt too bad. It
hurts me some but right across ~y hip here, it runs right up
in here, from here to D1Y hip, and hurts bae.k across in there,
and at night jt hurts wor~e than it. do any time. I can lay
around in the daytime and get up and walk around and it
hurts so1;11e .all the time, 'but it don't hurt too bad then, but
at night, anywhere fro'm ni:ne or ten o'clock on, when I p;o to
bed, I always have to take two or· three aspirins. If I lay
on my back or over on this side (the right), I can rest. If
I happen to turn over arid ·touch this. side of the leg against
anything (the left), I will:wake up; it will go to hurting, and
before I g·ot to sleep I get up and talie two more aspirins.
You can feel of it like tha.t and put your hand like that and
it hurts a little bit all the time like that. Sometimes you can
walk along and anything touches it n1akes it hurt, and it makes
a funny feeling from there run . cm up in my hip there. It
is, I don't know, a ~ind of curious feeling, just like you are
sticking.' pins or something all the '\"ay up your
page 137 ~ hip or leg.
.
·
Q. Have you been able to do any work sin(le
vou were hurtY
"'.A. Nq, sir.
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:: Q~. Have. :)~ou been able to get· along _witho-u.t yo~r: crutches
since. you were hurt 1
.
.
.
· .
A. Every morning when I get up, I walk f.rom1 the bed room
into the dining room, four _pr five steps. Sometimes afte1~
breakfast most of. the.· time I 'II come bac:k and lay around
a while;" sometimes I'll walk from the bed to the front door
and .maybe walk around ~·.little .on the porch there. ~f I
am going to walk as far as from here out to the do~r, I alw-ays use my crutches.· I have ·been doing that now about a
'veek. The last time I was. over there the Doctor told. me to
try to do 'vithout them s<;>me and put. some weight on it but
not to do.. much on it, and walk on my crut<~hes.
.
Q. Let me ask you thist . I show you l1ere, Mr. Dunn, a hill
from the Lynchburg General Hospital showing you were a
patient there from lf~y 2n~, 1959,r.oom and care, until .June
lOth, 1959, and did you leave on June 11th, 1959¥
A. That's the day l )eft.
Q. $791.80. I alSQ ~Jtow you a bill from' Finch .and Finch,
Funeral Directors, .$~7-.00 for taking you from the scene
of the accident to Lynchburg, Virginia, and from the hospit~l
home, $27.00 for those two trips.
,
page 138 ~ A. That's right.
_
Q.. And also a bill fron1 Dr. wiorrison, Dr. Stuart
and Dr. I-Iolland for $35.00. Are those bills -correct·¥
·
A. That's right. I think one m:ore bill come to the house
yesterday, I think.
.
Q. These are doctors that killed the pain when they were
operating on you or put you to sleep, whatever they do1 .
A. Ye.s, sir.
Q. We'd like to file these as "Plaintiff's Exhibit No. 15."
(The hills were received in evidence and marked for identification as ''Plaintiff's Exhibit No. 15. ")
Now, lVIr. Dunn, before this accident where were you working?
,
A. Working for Pete Farmer.
Q. V\That is his name?
A. Russell E. Farmer. Everybody calls him Pete.
Q. What kind of work did you do~
A. I do carpenter work. I led most of the time. ~fost
of the time I frame. Res got one or two bunches. Then
the next bunch will con1e and trin1 out and another come and
put the top on. It all depends on how much we have o·ot.
If we want to finisl1 rigl1t now, everybody gets on it. If you
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are running two Qr three jobs, I generally take a bunch
and frame, putting down floor joints, sub-floor
page 139 ~ and your outside wall stubs, inside walls, rafters,
ceiling joists, windows and doors.
Q. In work of this type do you have to do any climbing?
A. Right smart in putting up ceiling rafters, sheathing
and shingles on the top. 1\{ost of the time you have to be on
scaffolds.
Q. At the time you were hurt a.nd the year before that,
. what 'vas your average weekly "rage f
A. I'd say around $65.00. Some weeks i..n the summertime, after the weather gets good, we generally work anywhere from forty to forty-five hours a week. If we get
pushed, we work on Saturday.
'
Q. Would you say a. fair estima.te would be $65.00 a week?
A. Around $65.00.
Q. Mr. Dunn, let me ask you this, sir. Has there been any
change in your headaches since this accident or not?
· A. Since I g·ot back home the last two or three weeks it
don't hurt quite as bad in the daytime. At night it hurts.
I don't see no difference in it at night. In the daytime it is
not as bad. At night I have the same thin!?;.
page 140 r Q. ·no you think your headaches are better in
the daytime?
A. I haven't took as much for the.m1. I don't hardlv take
over one or two B. C.'s during the day. When I first come
out the hospital for three or four 'veeks I'd take five and
six B. C.'s every day, from the time I got up.
Q. Did they help you some?
A. Yes, they relieved me when I'd take B. C.'s.
Q. Now·, who did you go to se~, what doctor, to ~e(\ about
your headaches?
· A. Dr. Scott in Lynchburg.
Q. You tell them how you happened to go to see Dr. Scott.
A.· Well, my head kept aching and all. I decided Dr. ]\;fundy
was a bone doctor and all and I'd rather go to some other
doctor to check my head, see if he could find out anything.
I went to Dr. Scott.
Q. Didn't you ask me and didn't I advise you?
A. I asked you about a good doctor. You told tne Dr.
Scott. I went over there when over at the hospital
Q. Are you still under his care?
A. I've got to go back over there the St.h of
page 141 ~ October.
Q. And I believe you were 55 when you were
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hurt. Now, with the groceries that you had in your arms,
were you able to walk along the shoulder in an all right
manner or not?
A. I had two bags of Blue Dragon, small bags. I had them·
all in one bundle and I had the tobacco and cigarettes in a
little bundle and I had the eggs in a little bundle. The ice
cream was in the bag with the eiga.rettes. I had three little
bags, packages, two in one hand and a big package in one
hand, bud I had plenty of room on the shoulder of the road.
Q. And with what packages you did have, could you or n~t
walk all right Y
A. Oh, certainly, I could walk all right.

CROSS EXAMINATION.
By Mr. 1\feade :
·Q. 1\I. Dunn, on the da.y before you were hurt, were you
paid bv your employer for t.hat week on Friday?
A. On Friday? I think so.
Q. You say, I believe, that your pay was about $65.00 a
week. Is tha.t take home pay?
A. !\~lost of the time it is take home. It all depends on how
much time vou have in.
page 142 ~ Q. But you were paid off on Friday. Sa.turday
morning you say· that you went to Altavista between ten and eleven o'clock?
A. That's right.
Q. Who was with you?
A. I caught a. ride. I don't remember who. I walked
part of the way. I don't remember who I caught a ride with.
Most of the time I catch a ride with the first somebody comes
·
along.
Q. Y o:u got to Altavista about what time?
A. Between ten and eleven o'clock.
Q. The first thing you did was go to the cafe and get a
llottle of beer?
·
A. No, sir, I fooled around town a. while, up on 1\fain
Street. and went down to the sale ground.
Q. Went down to the sale ground Y
.
A. The sale ground is about a block and a half or two
l)locks from Broad Street where the cafe is on.
Q. What is that?
A. It is a ground where they sell stock and have all kinds
of sales, every first Saturday. Been doing that ever since
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Altavista first started.
. ..
Q. When. did you get the first beer'!
A. I stayed around there until son1e tilne after
12 :00, I wouldn't say "rhat. time, antl ~went bac.k to the cafe
and eat lunch and drank a beer, then· r·went back out to the
street, loafed around on the· street a ·while, went back down
on the sale ground. I reckon it was .between three and four
o.'clock. I would.n 't sa.y what time it was. It was along
in the middle of the evening.
·
·
.Q. Yon took another beer 1.
A. I come back up to,:vn, went back in the cafe, d1·auk
another one, come out· on the street, fooled around a.nd talked
to some of my friends. "\Vhen I started hon1e, I 1net with
the boy lives up next to Gretna. He told me to come on with
ride with him. After I got to I-Iurt I told him I'd ride with
him to ~fotley 's and go to Tucker's home a.nd Tucl{er
con1e hack with me .to watch television. ·
Q. "\Vho was that'
.A.. It was a fellow Rice.
Q. ·You didn't. take any beer with you from Altavista.?·
A. No, sir.
; ~- :
:
page 144 }· Q. You couldn't buy beer in Hurt?· l ........ .
A. No, sir, won't any beer in Hurt at the time.
Q. At that time the closest place was Altavista 1
. A.. No, it ·is beer on 29. "\V e didn't stop on 29.
Q. You didn't stop on 29 going to Tucker's ·?
A. No, sir.
Q. You stayed at Tucker's and had supper?
A. That'sright. :..
Q. lie joined you· and can1e on back over to your h01ne 1
A. T·o my home.
·
Q. Do you tell the Court and jury those two cans or bottles
of beer that you had frmn 12:30 to 4 :OO· o'clock are the only
beer or whiskey or anything you had to drink?
A. Absolutely. That's a.ll I had the whole da.y.
Q. You didn't have any whiskey?
A. No whiskey at all.
Q. Do you drink any 1
l\.. I drink whiskqey. I don't make a habit of it. Sometimes
I drink sonie over the weekend and sometimes go four or five
n1onths and don't drink any. If I ain't doing nothing on
weekends or in the week, a buneh of us get together and if we
have any, we'll take a. drink.
page 145 ~ Q. All right. You and. 1\fr. Tucl{er were sitting
there looking at television and you decided to
·
go to tl1e store.
pilge 143 }

u
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Th~t 's right.
·
Around eight or eight-thi:rty7 · ·
·'
.A.. Yes.
·
Q. Did he ask you to buy anythhig for him?
A. Y ~s, he to1d me, ''If you are gqing to get cigarettes,- I
need some''. That ~s all he said.
Q. Now, T wa.rifto :ask you to identify this }!add ox home and
other home·you-spea~ of· across the road from George's Store.
This is a picture taken ·from i:il front of your house.( showing
picture to witness) f ·· ·. ·
A. That's right.
Q. And on the left hand side of this picture is a wire fence
in front of the Jones home?
. .~~· That's right
Q. And you are looking in the. general direction of George's
Store?
··
A. Yes.
Q: Now, Nlr. iYiaddox' house is next to George's Store¥
A. Yes, sir, it ·is right this side of George's Store. I ·reckon
it is 150 foot this side of George's Store.
page 146 ~ Q. You look across the stree~ from your house.
A. It is a ·house acl'oss from me, Barber.
· Q. How many· houses· from Barber to the· store?
·
A. It is another house. It is another family of Maddoxs
lives in the next house. It is three houses sb·aight across from
my house to the store.
· Q. Who lives in that house in the right side of the picture?
A. This house right here is across from my house now.
That's where the Barber boy lives (indicating). Here is where
one Maddox lives and down here is where his son lives. There
is -the store there.
Q. Where is 1\{r. liyers' house on the left side of the road'
A. 1\{yers?
Q. It"is your house on the left side going north, then lfr .
.Jones, and .a, new brick house just been built.
A. That is Jones and a briek house and 1\fr. Jones' home
too. That won't build at the time.
Q. Who is next T
A. The next house is Mr. Owen.
Q~ He is the· man I am talking about .
.l\. Owen's house is kind of across the road, facing Maddox's house here.
page 148 ~ Q. You told the jury :that it is your custom,
your practice· to come out of your house and walk
down this little walk here·, path, next to Mr. Jones' fence,

A.

·Q~·
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across his driveway and walk down the shoulder of the road Y
A. After crossing the driveway here, I go down the shoul~
der of the road until I get to betwen Owen's and there;
almost down to Owen's the shoulder of the road. gets little
narrow and the ditch a little deeper, and I always cross a little
piece after I get out of Jones' driveway and go back· across
over here next to Owen's house, then go down the shoulder on
down to the store. When I come back, I generally come back
and watch the road. If it is dark or anything, I always watch
to see ain't no cars coming neither way.
Q. You came out of the store after you made your purchases.
A. It was dark.
Q. You came up in front of Maddox' house a.nd you looked
both ways?
A. It wasn't a little above his house. I could see both ways,
this way and that. I didn't see anything coming, then I
crossed the highway kind of on an angle like and hit the
sJloulder of the road up between Owen's house and Sidney
Jones' driveway.
page 149 ~ Q. \Vhat a.bout· the lot where the new house is?
A. The lot at the new house wa.s just a lot.
Q. It was a. lot there. You really came across the road at
Owen'sT
A. Up above Owen's propeTty.
Q. Further north?
A. Owen's property is down below Jones. See, Jones' new
house is in between Owen's and his old house that he was living in at the time.
Q. What I want to know, where did you hit the shoulder on
the west side of the highway? I will show you this map. Here
iR Mr. Haley on the south side of you. There is your l10usr
(indicating).
A. That's right.
Q. Then there is Mr. tTones' house. (indicating)
A. Yes, sir.
Q. There is the new house and there is Mr. Owen's honse.
(Indicating)
'
A. Yes, sir.
.
Q. There is the store over here and right in here almost opposite (indicating).
A. Along in here is ~{r. ~laddox.
Q. All right. You said you came out of the store andA. He's got a big drive from here on out. This her{' hi.g-
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drive comes in here like this and hits the road (indicating).
page 150 ~ Q. Tell us where you crossed the road.
A. Come out the store, come and got on the
shoulder here, come here to J\{addox' house, C<'iille a. little piece
above there (indicating). Well, I crossed the road right there.
Q. Put a mark there with a pencil.
A. Right there (marking on map).
_
Q. Put on a '' D' '. That is where you started across Y
.A. That's right.
Q. You looked both ways and cam~ across 1
A. I didn't come straight, I come diagonal.
Q. You went diagonally across?
A. I hit the shoulder right here. This here is the shoulder
of the road right along in here (indicating).
Q. Put a "'D", "0. D." 2.
A. (He marks on map)
Q. When you hit the west side of the highway there. You
say you came on down the edge, came down the edge of the
hard surface on the shoulder?
A. Came down the shoulder.
Q. How far were you from the edge of the hard surface~
A. I was on the shoulder of the road. The shoulder will
vary anywhere from two to three foot.
page 151 ~ Q. "\Y ere you on the shoulder when you came
down?
A. I was.
Q. When you re·ached that point you marked "0. D." 2'
A. Yes.
Q. You came all the way down the shoulder you sa.y until
you were struck!
A. Until I was struck right in here, this driveway. This
other driveway won't' there at the time. Right here is where
I got struck, right here (indicating).
Q. .All right. That driveway wasn't there a.t that thne and
the ditch was there?
A. Yes, the ditch.
Q. Now, take this pencil a.nd put a Inark where you were
struck.
A. I was struck right in his drive,,ray.
Q. I am talking about with reference to the hard surfaced
road.
A. Well, here is the hard surfaced road and here is the
driveway. Right here is the old driveway; this here is the
new. I got struck right here, just as I entered this drive-
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way right in there somewhere, along in the~e. I can't say
exactly.
page 152 ~ Q. Were you in the ditch?
A. I was on the shoulder of the road going into
the driveway.
Q. You were between the ditch and the hard surface?
A. I 'Was on the shoulder, see.
Q. You said on the shoulder but the shoulder is between
the ditch and western side of the hard surface?
A. That's right.
Q. If that is where you were, you weren't walking in the
ditch.
A. No, sir, I was on the shoulder.
Q. You \vere on the shoulder. That varied from two to three
feet along there and as you \vent you were struck when on the
shoulder. You say you hadn't gotten to the end of the ditch?
A. Just as I went in the drive, somewhere right along in
there. I won't in the ditch.
Q. Put a. dot there· where you were hit, where you said yon
were hit.
A. I was hit right along in there {putting dot. on 1nap).
Q. That is in the ditch, according to the surveyor.
A. It is a. pipe under the driveway; it is no ditch; it is a
pipe under the driveway that comes out into the
page 153 ~ highway. You can take the picture and look.
Q. Put your initials on ''D. 3".
A. It is a pipe under this driveway andQ. Put on ''D. 3'' where you say you were hit.
A. (vVitness marks spot on 1nap}
By the Court :
Does it show he was on or off the drive?
Mr. Meade: He shows there right on the edge as he
touched the driveway, and that is according to his mark.

Q. Now, Mr. Dunn, when you reached the shoulder on the
west side of the hard surface at this point you marked on
"D. 2", you told the Court and jury that you continued on
down the shoulder; that you didn't look back.
A. No, sir.
Q. That nobody blew a horn behind you but you saw the
lights coming up behind you.
A. Tha.t 's right.
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Q. You still didn't look back and you didn't step in the
~~'

.

A. No, I stepped in the shoulder; I didn't step in the
ditch.
page 154 ~ Q. You saw the other ear down there coming
towards you?
A.. The other car, when I first seen it, the lights was coming down here. I met the car somewhere about here. About
the time I met the car, I saw the lights this way, you see, so I
kept right on up the shoulder of the road. I was nearly here.
I kept straig·ht on up there.
·
Q. 'Veil, now, if you were there when you were hit and
you were walking-you were not standing still-and you say
1\{r. Akers' car was passing you at the tin1e?
A. I said I met ~Ir. Akers' car along up here, before I got
to there. I was walking. I was so1uewhere between right along
in here and there (indicating). I don't say exactly where l\£r.
Akers' car was at. I might have been five or six feet frmn
here up to there. I could see ~Ir. Akers' lights con1ing down
here. I met Akers, and I won't say definitely, somewhere between here and there.
Q. When you saw those lights from behind you, you continued on the shoulder until you were struck?
A. Yes, sir. I was struek j~st as I hit the edge of the· driveway.
By the Court :
Q. Let me ask one question. After you c.rossecl the road
and got on the west side, how far did you walk before you
we1•e hit?
page 155 r A. Judge, Your lionor, it is lots here between
Owen and up to the ,Jones lot is a hundred-foot
lot. I got up here, I imagine, 75 or 80 feet. I don't think it
was over 10 or 15 or 20 foot from here to the driveway where
I crossed. All these lots here is hundred-foot fronts. I got a
hunched feet here, the house I live in, and lVIr. Jones got a
hundred foot and they got a hundred foot here and a -hundred foot there (indicating).
Q. You think about eighty feet?
A. That's right.
By Mr. Meade:
·Q. Didn't you say on direc.t examination by Mr. Whitehead that you cam.e out and crossed the road here opposite
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~Iaddox' house f Didn't you tell hin1 that on direct examination?
A. What do you mean "direct"!
Q. When he was examining you, didn't you say you came
out the store to opposite ~Iaddox' house and crossed?
A. I said a little past Maddox' house a.nd crossed. I don't
think I said in front of his house. I think I said a little past
.1\faddox' house.

'Vitness stands asi9e.
page 156 ~

The witness,

DR. D. P. SCOTT,
having first been duly sworn, on examination testified, as
follows:

DIRECT EXAl\IINATION.
By i\Ir. 'Vhitehead:
Q. Your name is Dr. D.P. Scott?
.lL That's correct.
Q. 'Vhere do you live, Doctor?
A. Lynchburg, Virginia.
Q. 'Vhere do you practice your profession?
A. Lyncl1burg, Virg·inia.
Q. 'Vhat training have you l1ad, Doctor f
A. 'Veil, graduation fron1 ~Iedical College in Ridnnond
~Iedical College· of Virginia and post-g-raduate work subsequently in Boston, Harvard and New York for three years
and practices since that time.
Q. Have you been practicing· in Lynchburg since that tin1ef
.A... No, I have been practicing in Lynchburg since 1919.
Q. Continuously since 1919?
A. Yes, that's correct.
Q. What do you specialize in 1
A. Internal medicine, diagnosis.
page 157 ~ Q. Now, Doctor, at n1y request did you see :?\Ir.
Ocie Dunn, the plaintiff in this case!
A. Yes, I did.
Q. And when did yon first see hin1?
A. September 2, 1959.
Q. That is this year.
A. Yes, that's correct.
Q. Had he ever been a patient of yours before that thn(\?
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A. No, he had not.
·
.
·
Q. Now, would you please tell us what you found out about
him?
A .. I saw 1\lr. Dunn in my· office on the second day of September. At that time he gave m:e this history: That he was 56
years old; that he· was 56 that day, as a matter of fact; that
he was a carpenter; that he had had .no illness, no serious illness in his life prior to that time except pneumonia in infancy
and typhoid fever some time early in life. He told me on the
2nd day ·of May, 1959, he had been seriously injured by being
struck by an automobile.
~

Mr. Meade: If Your Honor please, I want
to object to anything the Doctor has in his report
there which has anything, any tendency to affee.t the merits ·of
the case as distinguished from the medical side. It would be
obviously a self-serving declaration on the part of the clahnant.

page 158

Q. He was struck by an automobile.
A. That is all I was going to say.
Q. Go on from there.
A. Tha.t he remembers being hit by the car but he did not
ren1ember anything after that until he was i.n the hospital. He
told me that when he was in the hospital he was treated there
by Dr. B. I{. Mundy; he had been under Dr. Mundy's care
since that time; that tl1e first thing he ~emembered were
nurses coming into his room the next' morning after the accident occurred; that since the accident he had had persistent
l1eadaches continuously, or very frequently rather, so much
so that he had to take B. C. powders all the time, and he never
l1ad headaches before that. He said while he was in the hospital he was given medicine continuously for his headaches
and tha.t since coming out he had to take it very constantly;
that he'd usually take three in the morning, in the middle of_
the day, in the afternoon and at night; that if he'd turn over,
his leg would hurt and he'd have to take it again.
page 159 r On examination he walked with an obvious limp.
On examination, physical examination, as far as
existing disease was essentially negative for a man of his age.
He did have some deafness. He said that he had been a little
deaf he thought for some years before but he had been
markedly much deafer since the aecident, and he had an absent knee jerk on the left side. It was my opinion that Mr.
Dunn-
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Dr. D. P. Scott.
Mr. 1.\'Ieade: If Your Honor please, let me interrupt the
Doctor a minute. I think I know what his opinion is. I would
like to object to this opinion. I object to his stating it before
I can object to it. I think we ought to discuss it in chambers a
minute.
IN CHAMBERS.
Mr. Meade: Counsel for plaintiff furnished defendant a
copy of Dr. Scott's report and I contemplated that Dr. Scott
would say in his opinion that the claimant had a very serious
brain injury. I would want to object to his expressing an opinion because he is not qualified yet, according to his own statements on the witness stand; he is not a neuro-surgeon, not a
psychiatrist; he is not an orthopedist; he is an internal medicine m•an, general practitioner. I think Dr. Mundy testified
fully as to his condition other than the post brain injury, but
when this doctor comes here to be qualified as an
page 160 } expert witness to testify that this man had a serious brain injury, he should further qualify himself and corne within the rule, and if he doesn't do that, I
would object. I didn't want the doctor to come out and say that
before I could get my objection in.~
The Court: Have the Doctor come in.
(Dr. Scott comes in the Judge's Chambers)
By the Court:
'Ve have gotten to the point where Mr. Whitehead asked
what your opinion was. vVhat is your opinion~
The 'Vitness : ~Iy opinion was ·that he had sustained a
concussion of the brain in addition to the fracture of his left
thigh and left ankle.
The Court : Anything wrong with that~
~fr. 1\feacle: V\7 ell, if that is all the far he is going, that is
all right.
The Court: I don't see a thing in the world wrong with
that answer. That is what I anticipated he was going to say.
By Mr. Meade:
·Q. Doctor, in your report to Mr. Wltitehead, you stated it
was your opinion that this man had a very serious· brain injury. Now that is what I was objecting· to.
A. Let me qualify it for you here. 'Vhen you get a con-
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cussion, you have to be unconscious to have a concussion, even though it is transient, momentary, a
few seconds, and the concussion microscopically
is light bruising. You get microscopic hemorrhage. This is not
like a stroke. In that respect nobody can say, and I can't say
certainly, and I think I said in my report you couldn't evaluate it. Presumably you don't see anything now and maybe
he won't have anything. The only thing I see at all is the fact
that he does have an absent knee jerk on one side, which is a.
little odd, and doesn't necessarily mean anything except his
deafness. It is questionable as to whether he really sustained
any injury. If he was unconscious from the time he was hurt
until next day, he had a. pretty marked concussion. Furthermore, from that point one, a.s we all know, people do get concussions. A boxer who is knocked out for ten seconds may
sustain no evident damage as far as you c.an see. The only
thing that makes it impossible to evaluate it at the time is
that you can't tell what personality ehange or "That will occur
later. Admittedly m:ost of them don't have anything occur
but the possibility is there.
page 161

~

Mr. Meade: 1\-fy objection is to your elaborating on the
brain injury.
Dr. Scott: I am elaborating on it here.
pag·e 162 ~ The Court: The Doctor says he is going to
testify the man had concussion of the brain. That
is all right. I'll have to overrule you.
1\fr. 1\feade: I don't have objection that but when he goes
into this further, hi~ prognosis, thenThe vYitn('ss: Before you ask me anything, how 1nnch can
I say? I wasn't intending to go into that unless somebody
asked me.
1\fr. Whitehead: I was going into it. My next question then
was based on your conclusion as to that, whether or not in
your opinion. if the facts given you are true, are these headaches a result of that concussion or lick on his head!
A. I would say in that connection that the headaches most
probahly-He is a man that apparently, the times I have seen
him, is inclined to complain. I haYe no way of kno,ving whether
his headacl1es a.re wl1at ~von call post-c-oncussion headaches,
wl1ich follow that lots of times, and whic.h ultimately clear up,
or whether he really has had more da.n1a~e than is apparent.
I'd like to say no neurological examination will reallv s11ow
yon, no matter how detailed it would be.
·
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The Court: That is admissible, what he just said.
Mr. Meade: It all depends on the. type of headpage 163 } aehes he has got.
The Court: The Doctor says·· he is not a
neurq-surgeon. He is a diagnostician. That is admissible.
Mr. Meade: We except to the ruling of the Court. I don't
know how far the Doctor is going. I will probably have to object to the questions as they come.
IN THE COURT ROOM.
The witness resumes the witness stand.

By Mr. Whitehead:
Q. Doctor, from the information you received from lVIr.
Dunn and from your examination and talking with him, I will
ask you to tell us first in your opinion what injury, if any, he
·received outside of the injury to his left leg and ankle Y
A. It was n1y opinion that he had received a concussion of
the brain.
Q. Now, Doctor, with referen<!e to concussion of the brain,
does the time of lapse of mem.ory indicate anything after you
are bitT
A. Length of time that lapses after the injury, if an individual is unconscious, usua.lly suggests the severity of the concussion.
Q. Let me ask you this .. Could you, please, sir, tell the Court
after a person is hit on the head and has a conpage 164 } cussion, is it probable and does it happen frequently that the person may talk and carry on a
conversation and then have no memory of it whatever?
The Court: I think that would be objectionable. Bring
it down to his diagnosis of this man.
Q. If the evidence showed on that night he talked and cooperated with the doctor and now states he has no memory of
that, is that probable or not?
A. That is very often true. It can occur. He ea.n be up and
about and talking and yet l1ave no memory of what has happened at all.
Q. Now, then, with reference to 1\-fr. Dunn, you have seen
him on. how many occaE?ions T
A. Three times.
Q. Now, can you tell us in your opinion, assuming to be

.-
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Dr. _D. P. Scott.
true what he told you, are. these headaches coming as a result
of this accident or not f
.A. I think his headaches definitely are due to the accident.
He had not had them before and he has them since.
Q. Now, is there any treatment at this time you can give
him to cure the headaches?
A. No, sir, that simply will take time. There isn't any
specific thing he can do for give him sytnpton1atic relief.
page 165 ~ Q. Well, from your examination of hin1 at this
time can you tell us with any degree of certainty
whether or not these headaches will be permanent or not?
A. No, sir, I can't do that for this reason. After a concussion in which the damage has occurred, there are two things
that can oc.cur to produce symptoms. They can result from
specific injury-to the brain or they can occur as a result of the
emotional shock. They are caused post-concusion headaches
because they occur so frequently after injuries of that type to
the head, and as to how long they last and a$ to what the outcome will be, you simply can't evaluate it. Presumably they
will get all right but I don't know tha.t at all.
Q. Doctor, would you please tell us what you 1nean by c.oncussion of the brain f
A. Well, concussion of the brain is defined as a period of
unconsciousness transient, in which all of the functions of the
brain are temporarily stopped. It means microscopically and
pathologically that you have had little hemorrhages as if you
hit your leg. You might. not see any bruise but it. actually
would be there. The brain is a soft, pliable structure and the
brain tissue is soft and easily damages. That is why nature
put the bones around the brain tissue. It is soft and pliable,
easily lacerated, and where the damage comes in
page 166 ~ concussion without any gross external evidence of
a blow is it bounces it from one side of the skull to
the other.
Q. Now let me ask you this. Can you ha.ve a concussion of
the brain without a fracture of the skull?
A. Oh, yes.
Q. Now, will an ordinary X-ray show whether you have a
concussion or not 1
A. No, sir, X-ray wouldn't show it at all. The fracture
wouldn't be important except for any post damage to the
structure, the inside of the b9ne.
Q. Now, you tell us tha.t in your examination of hint tha.t
y.ou noticed something about one of his knees, the absence or

~\
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the knee jerk on the left side. Please explain that to us,
please, sir.
A. Well, just in the routine neurological examination to see
if it showed anything, I simply note that. Rather frequently
or occasionally you will see individuals whose knee jerk is absent. This probably would not be important if he had had no
bead injury. Having had it, I mention it because it is a little
out of the ordinary. I don't know if it is any connection at all.
I just simply don't know; I can't tell you. It is no wa.y anybody can tell you.
page 167 ~ Q. Is it probable that fron11 a brain concussion
it might affect the jerking of your knee or not Y
4.. No, sir, not probable. ~£aybe I can explain it better. If
you had enough injury I think to produce change in reflexes,
you'd have enough bra.iy damage to be evident in som:e other
way also.
Q. What do you mean by knee jerk, like when you hit it
like that (illustrating) 7
A. That's right.
Q. Now, Doctor, is it any medicine or anything you can do
for this man in the future to help him Y
A. Not anything that I kno'v about, no, sir.
Q. Frmn your examination and from the history you obtained from him, did this man ha.ve what you would consider
a serious injury or not'
A. Yes, sir, I think he certainly did.
By the Court :

Q. To his head or leg or foot or what?
A. I mean primarily if an individual has got a broken thigh
with a m:etal plate in there, that is serious by itself, His head
injury potentially could be serious. I don't know what it is
going· to do at all.
page 168

~

By

~Ir.

Whitehead:

Q. How much is your bill to date?
A. For treatment T $50.00.

Q. Then, as I understand, Doctor, the only thing you can do
is observe and watch him Y
A. I think that· is true. Mr. Dunn is not a man who
gets nervous and exaggerates things. I think he will make
every effort. I hope none of these possibilities will come
about. It is nothing I can do or anybody can do about it.
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Ocie W. Dunn.
CROSS

EXA~1INATION.

By :Mr. ::l\Ieade:
Q. Doctor, does that $50.00 include a fee for coming here
today and testifying 7
A. No, sir.
Q. You make no charge for that 7
A. Yes, sir, I am going to 1nake a charge. I stayed the
whole day.
Q. $50.00 for services before you came here.
A Yes, sir.
Q. Now, this man was sent to you by ~:fr. 'Vhitehead,
wasn't he?
A Yes, sir.
Q. You did not see him until September 2, 1959, and he was
injured on May 2nd.
A. That's correct.
page 169 ~ Q. You say that Mr. Dun told you that he
had had no serious trouble before this a~.cident?
A. Pneumonia and typhoid fever.
Q. You said he complained of his hearing.
A. Yes.
Q. He thought he was worse since the accident. He had
some difficulty before the accident but it was worse since the
accident.
A. I think almost exactly what he said was that he had
been a little dea.f he tl1ought for two or three years but he had
been very deaf since the injury, since the accident. I noticed
he was deaf in talking to hhn.
Q. Did he tell you that on Decen1ber 5, 1950, he had been
strue.k down by an automobile in the night time on the road
from Hurt to Grit·?
A. Let n1e look and see. I don't think so. No, sir.
Q. He didn't tell you he had l1ad a previous serious accident?
A. No, sir, he did not.
Q. That is all.
·
'Vitness stands aside.
page 170 ~

The witness,

OCIE 1-V.· DUNN,
having previously been sworn, on being recalled, testified, as
·
·
·
follows:
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Ocie W. Dwwn.
DIRECT EXAMINATION.
By Mr. Whitehead:
~
Q. Mr. Dunn I overlooked asking you this. From the time
that you got across the road, which would be on the west side
of the road, from that time up to the time that you were hit,
was the shoulder, on the west· side, was that shoulder or
was it not of sufficient width to pern1it you to walk on it?
J\IIr. 1\{eade: I object to the question. He is reading out
of the statute and asked him a legal question.
The Court: Ask hhu what is the width and the jury can
judge.
A. At the shoulder along there it will vary. It is anywhere
from! two to three foot. It is plenty of walking space.
Q. Now let me ask you this. l-Ie (defense counsel) asked the
Doctor something about your being hit by an automobile in
1950. Were you hit by an automobile?
A. I was hit the fifth of December. I don't remetnb£'r
whether it was '49 or '50, it was either one or the other.
Q. 'Vhet was hurt on you in that accident Y
page 171 ~ A. I got .this here here broke right there (indie.ating the right leg).
Q. Your right leg 'n1s broken betw£'en the ankle and knee,
right about the ankle~
A. See right there Y
Witness stands aside.
Plaintiff rests
IN CIIAMBERS.
J\IIr. 1\Ieade: l\{ay it please th£' Court, the defendant, at th£'
conclusion of the Plaintiff's exidence, nwves to strike the
Plaintiff's evidence on the grounds that such evidence is insufficient to support a verdict for the Plaintiff. In the first
place the evidenc.e fails to show that the defendant was negligent in any 'vay. In the second place tl1e evidence conclusively to our mind, beyond any question, shows that the
Plaintiff was guilty of contributory negligence which contributed to the aceident and which bars his recoverv. We sav
that. in view of the pictures and maps, physical findings by th~
State Trooper, the testimony of the 'vitness Akers and of the

0
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plaintiff himself, and as the Court well knows, the law of this
State requires a pedestrian walking along a highway to proceed on the left side thereof so he can face traffic. This requirement provides, as follows : The pedestrian shall not use
the roadways or streets other than the widewalk thereof for
travel, except when necessary to do so, because in
page 172 ~ the absence of sidewalks reasonably suitable and
passable for their use, in which case, if they walk
upon the hard surface or the ma.in travelled portion of the
roadway, they shall keep to the extre~ne left side or edge
thereof or where the shoulders of the highway are of sufficient width to permit. They m·ay walk on either shoulder
~n~

.

In this case it is very definite that the shoulder at n1ost was
two to three feet on the edge of the bard surface, the n1au
walking with his back to traffic, and the overhang of an approaching car could very easily strike him without getting
off the travelled portion of the highway, and the statute says
''n1ain travelled portion of the highway.'' We say that under
that statute this plaintiff here ·was guilty of contributory neg-ligence as a matter of law and instructions to that effect
should be given by the Court. We know that contributed to
the man's accident and resulting injuries.
Furthermore, the man says when he got on the shoulder and
started down the westerly shoulder of the road, saying specifically he didn't get in the ditch, then he saw the lights of the
car coming behind hin1 and he didn't move off the shoulder
there, which is two or three feet according to his own testimony and according to tlw testimony of his witnesses less than
that.
It appears to us those circtnnstances would
page 173 ~ fully justify the Court in stopping this trial and
striking out the evidence. 'Yhat good could con1e
of proceeding further, when the rase can rise no higher than
the man's own testimony, and his testimony, tog·ether with
his witnesses', 1na.ke him out guilty of contributory negligence
to 1ny kno·wledge as a. matter of law.
The Court: I am a. little concerned about it llut I don't
think I an1 going to strike it rig-ht now. I mu g·oing to look
over something tonight and I'll give you a definite ruling in
the morning.
~
'1\fr. Whitehead: I'd like t.o say this if you are not going
to overrule it no'"l. 1\Ir. 1\feacle has overlooked this last part
in the statute, overlooked it completelY. In other words, if
that man was over on tl1e shoulder of the road, then he had a
right to presume, until he knew otherwise, that the man was

'J(_r--.
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not com:ing over and hit him. Second, the statute gives him a
right to walk on that side if it is sufficient width.
·
The Court : Who is going to be the judge of that 1
Mr. 'Vhitehead: I think from this evidence it is unquestionably sufficient width. I don't tl1ink the evidence is to the
contrary.
page 174 ~ The Court: What about your witness, the
former Deputy Sheriff, who says he saw where
the man was walking and he pulled to the side for the purpose
of giving the man room to walk 1
llr. 'Vhitehead: He said he was walking a foot fro1n the
hard surface. He knew about that rock in that curve back
there. He saw the car coming like that, so he pulled to his
right to get out of the way.
The Court: He puts his speed at around fifty miles an
hour. I don't know if it is dangerous or not.
!lr. "Thitehead: It is shown what type of road it is and
how the curve is.
1\Ir. ~Ieade: You were clain1ing and your witnesses said
it was practically straight along there.
~Ir. Whitehead: 'Vhen he came around tha.t curve, that is
when he saw the c.ar was doing something wrong. That is when
.the man said he pulled over to the right shoulder to give him
the whole road.
The Court: fie said he saw the pedestrian and want~d to
give the man plenty of ro0111 to get by, not for his own safety
bnt for the safety of someone else. He didn't say for his ,own
safety. lie said the n1a11 was on his side of the road. He pulled
over because he saw the plaintiff walking on the side of the
road. He wanted to give hhn plenty of opportunity. Fie knew
of the little bun1p in the road.
page 175 ~ 1\lr. 'Vhitehead: By his testimony the man did
have plenty of room.
The Court: I am not going· to do anything until in the
1norning. I want to read a little tonight.
~Ir. :fvfea.de: The statute ·was changed in 1958 I think but
the general principles are set out in the foot-notes. I have
got all of the cases all the way back.
}Ir. "\Vhitehead: Since the last statute has been changed,
as far as I know I don't know of any case that has gone to the
Supren1e Court. The law is well settled if you are legally
"rhere you have a right to be, it is no duty called upon you to
run or jum.p.
The Court: Whether l1e was takin'g proper precaution
for l1is own safety is a matter of question for the jury, faihu~e
to look around and see the car wlHm l1e knew it was 1Jehind
him and just kept w·alking.
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~fr. Whitehead: There is no evidence to show he knew the
man was off the road.
The Court: There nJay have been some duty to find that
out. You can't blindly shut your eyes. If he saw or should
have known, it was his duty to turn around and look.

page 176

~

IN THE COURT

ROO~L

At 5 :00 o'clock P.M. Court was adjourned, to reconvene a.t

.

9 :00 o'clock A.:~t the following morning, October 2, 1959.
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The foregoing transcript of oral testimony and other incidents of trial recorded on October 1, 1959, the first day of the
trial of this case, was stenographically recorded by and transcribed by the undersig11ed court reporter who was first duly
sworn according to law.
ELLA J. BOYER.
Court Reporter.
page 177}

October 2nd 1959,
Morning Session.
(IN CHAl\iBERS).

The Court: The record shows tl1at Mr. 1\ieade, attorney
for the defendant, made a motion to strike the plaintiff's evidence on the ground tba.t the evidence itself showed that the
plaintiff was guilty of contributory negligence and also
showed lack ,of primary negligence on the part of the defendant. At that time I did not rule on the motion and we adjourned court. I have given consideration to the motion and I
overrule the n1otion at the present time.
~Ir. 1\feade: Counsel for the defendant excepts to t11e ruling of the court and the court's refusal to strike the plaintiff's evidence on the grounds stated in the motion made on
yesterday.
(IN THE COURT ROOl\f-.JtJR.Y PRESENT).
The Court: · Proceed, gentlemen.
1\Ir. ~[eade: If your Honor please, at this point the defendant rests.
Tl1e Court: The defendant rests.
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Mr. Meade: May it please the court, the defendant, by
counsel, at this stage when all of the evidence has been completed, renews his motion to strike plaintiff's
page 178 ~ evidence upon the ground that the evidence is
insufficient to support a verdict; that there is
no evidence of primary negligence on the part of the defendant and if there should be a question as to the primary
negligence the evidence clearly and conclusively shows that
the plaintiff was guilty of contributory negligence as a matter
of law whic.h proximately contributed to the accident resulting in the injuries to him. If the court will allo'v me two or
three minutes I would like to review three or four or five outstanding portions of the testimony.
The Court : That is all right.
Mr. Meade: The testimony of Trooper Gunter, who investigated the accident, shows that he found a bloodstrain one
foot on the west side of the hard surface road; that he looked
carefully to see if there were any tire marks or cut out places
or any other physical indications tha.t this car of the defendant's got off the hard surface road from a point 100 to 200
feet-I think the figure was 200 feet, north of Jones's alley
up to the point of the a.lley and also to the point of the
paper box. Trooper Gunter testified very definitely and very
clearly there was no indication whatsoever that
page 179 ~ the defendant's car had gotten off the hig·hway.
There was no indication to him that the paper box
had been damaged in any way. Tl1e only thing that he found
was a little scuff place south of the paper box which he
couldn't say was made by the defendant's car and then he
found son1e skipping of skid marks in the center of the lligh"ray, pretty much in the center of th(;\ highway. He couldn't
sa.y whether they were made by the defendant's car or not.
He asked the defendant 'Vhitfield what happened and Whitfield told hitni that he didn't remember seein~; the plaintiff
until he had hit him. He further testified that he smelled
whiskey or beer on the defendant's breath but the defendant
was in no way intoxicated. Jie said his faculties were in no
way impaired. He also testified that he had to look very
closely to see any mark on the front of the car; that he saw
just a little dent on the left of the right front heaclli!rht. He
further said that the headlight of the Akers' ·car blinded him.
Now then, to my mind, the key witness for the plaintiff
testified and that was Deputy Sheriff Akers, a Deputy Sheriff
at that time. He was going north and he saw Dunn and as he
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saw Dunn coming down the west side of the highway as Akers went north he saw him some little
· ; distance walking and he said he was walking about
one foot from the edge of the hard surface coming toward
him. He said it was a dark night. He said that Whitfield
was approaching ·him~ He saw him. He was approaching at
the time and he dimmed his lights and Deputy Sheriff Akers
sa.id he dimmed his lights, both had dim lights going in there
·at the time just at the accident. He said that Whitfield was
going, when pressed by counsel for the plaintiff in an effort
·to get some speed out of him:, he said he was going, he guessed,
from 50 to 55 miles an hour and he, Akers, was going from
40 to 45 miles an hour. There is no evidence that there was
excessive speed at that point. There is no evidence that the
curve was too great to make at 50 to 55 miles an hour. There
was no evidence there were any signs reducing- speed and,
as tl1e court knows, there was no reason for the driver of
tlw '\Vhitfield car to anticipate somebody walking on the
wrong side of the highway on a dark night.
Now, Akers said that the Whitfield car approacllin2' him
struek a defect in the road, which he knew to be a. defectwhich Akers knew to be a defect, and that '\Vhitfield's car
made son1:e movement in striking that defect and
page 181 ~ he said the road was narrow. He said he realized that J\{r. Dunn was walking along there, he
said, about one foot from the edge of the hard surface on the
wrong side of the road.
Mr. Whitehead: The witness did not say he was walking
on the wrong side of the road.
Mr. Meade: I am saying it was on the wrong side of the
road. That is my statement, not what the witness said, and
that he kne'v they were in a. tight place and he pulled his
right wheels off the hard surface to give the Whitfield car
plenty of room to come toward him and to give Dunn space
there, an opportunity not to be hit. In other words. be was
.moving over so the Whitfield car, after hitting that defect,
needed some space to come into the road and he could take it
and save Dunn. That is why he said he did that and it is very
clear and obvious he did that because Dunn was in a dangerous situation there.
Now, it is true that the Trooper, and possibly Akers. said
the road was about 17 feet 'vide from edg-e to ed~e of the
hard surface. Akers said it was 18 feet but it is fair to ar~ne
and sav to the court no doubt what Akers meant was the
over-all road. There is a ditch on both sides of the road and
page 180
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there ate two feet of shoulder on the west and
the same thing on the other side and you do.n 't
have an over-all wide road. That traveled portion of the highway he meant was a close place and that is
exactly what it was.
Now, Akers further testified that "\Vhitfi.eld told him that
he didn't see Mr. Dunn and he testified just like Trooper
Gunter did as to the scuff place and the dust in the road and
the m·arks, the skid marks, and there was no damage to the
paper box. He did not testify that there were any marks
on the shoulder leading up to the point of accident or to the
driveway of Jones. The evidence is wholly void as to showing tha.t that ca.r got off the hard surface. He did not testify
that Whitfield was under the influence of whiskey.
Now, when you recapitulate and summarize that evidence
you have no unlawful speed. You have no improper brakes.
You have no improper lights. The only thing that you could
charge this defendant with was not keeping a. proper lookout
for he said he didn't see Mr. Dunn walking along the roadway but the evidence is in there from the Trooper that he
made an admission or statement that he was blinded by the
lights and it was put in there by Mr. Gunter who
page 183 ~ was called by the plaintiff and had probative value
sufficient to show that.
Now we take up the other witnesses. All the witnesses
who sa'v Mr. Dunn that night right after he was hurt, after
he was struck down on the roadway, testified that he was lying
with his head on the hard surface and his body and feet
pointed in the general direction down the entranceway, the
alley toward Jones's bouse, but one. One said that his head
was a. foot from the edge of the hard surface but the officers
and a.U the other witnesses except this one witness testified
that he was lying with his head on the hard surface and his
body and feet pointed in the general direction down the
entranceway to the Jones house.
No·w, speaking of the physical findings there, both of the
officers found a light mark on the headlight, as I said, and
they said it was sort of along the right side of the vVhitfield
ear like you rub off dust, like somebody might have heen
turning around as a car went by him after the car struek hin1,
and then said that the rear view mirror on the right was
knocked off.
Now you come to the surveyor's testimony, ~Ir. DaVis. l\fr.
Davis testified as to the map that is there. T-Ie
page 184 ~ testified that those inner lines there indicated the
edges of the hard surface on the west and east
side. He shows no distances there between the edge of the
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hard surface on the west or east and 'the other line which he
described as being the right-of-way line but he said in that
area, and said it very clearly, that up and down through that
area there was four feet and two feet of it was taken up by
the ditch and two feet by the shoulder, the amount of shoulder
there, and he shows that curve there and, as the court knows
and will take judicial notice of the fact, when you are driving
on a flat c.urve like that at night your lights go off, as the
defendant was proceeding south, off the highway there and
that makes it more difficult, of course, to pick up somebody,
especially with somebody walking with his back to him on the
right-hand side.
Now, we get down to Mr. Dunn. Mr. Dunn, after tracing
his maneuvers, his activities from 10 :00 o'clock in the morning, the time he got back to his home, he said something
after 8 :00 o'clock, he went to the store to buy son1e groceries
or buy some tobacco, I believe he said, and some other things,
and he stated when he went out the house he did like he always did. He 'vent out of his lot, across this alley to the
little walkway in front of Jones' fen~e, crossed
page 185 ~ Jones' driveway and 'vent up the shoulder and he
:walked up the shoulder. "Wben first talking he
snid he went up the shoulder until he got to Owen's house
and Owen's house is above that new house which is also shown
on the m:ap and is also o''rned by ,Tones. Jones owns two
houses in there and Owen's house is above the new house.
l-Ie said he went up to Owen's house and crossed over there
and then he went up the shoulder and when he got to the other
side he looked both ways wl1en he crossed and g-ot over therE?
in front of lVIadison 's house and then he walked up to the
store. Now, he said "I can1e back the same way I went up
like I usually do,'' but when on cross examination he varied
some. He said he came down the road a little further and he
said he walked diagonally ae.ross the highway and he said
where he hit the west shoulder of the highway it was therll
in front of this new residence and then he walked 80 feet
down that shoulder until l1e was struck right at the edge
of where the northerly line of the driveway of Jones ~oes
into the hard surface or goes into the roadwav. I asked him
very carefully about that and he said that he"' was not in the
ditch when he was struck. He never stepped in
page 186 } the ditch at any thne. I-Ie was on the shoulder
and he said he was fro1n two to three feet from the
westerlv ede-e of the hard surface. Now, he said as he walked
nlong there in that 80 feet-and 80 feet is a right good wavs
for a. pedestrian to walk along-he has a lot of time to walk
and listen and be observant-he was walking along there 80
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feet and said when he' was walking al-ong there the Akers
car was approaching _him. He saw his lights- and saw the
lights of the car coming from behind him. He didn't look
around. He didn't move out of his course. He didn't stop.
He just kept moving along in that place of danger until he
was struck. Now, that being true, Mr. Dunn, of course, owed
the vehicular traffic along the road just as much duty as they
owed him. He was out of place. He was not to be expected
there. It was a narrow roadway because you only had 18
plus· 2 plus 2. That is- 22 feet over-all, as against a much
wider highway, the roadway on other highways, so there he
was in the 'nighttime, a dark night, and a. car approaching
from behind and all he- had to do was to look around and see
if this car was coming off the edge of the hard surface as he
says he was completely off the edge of the hard surface.
All he had to do was to take one step into the
page 187 ~ ditch or step across the ditch to a place of safety
but he just kept m<>ving with his back to it, paying
no attention to it at all, disregarding the a.pproach of that
car. The ma.n not seeing him, being blinded and didn't see
him until he hit him, the negligence of Mr. Dunn continued
right on up until the moment of the accident and his negligence contributed and if his negligence eontributed in any
degree resulting in injuries to him, of course, he is barred
from recovering, so on those grounds we have argued w~
say that this evidence here is insufficient to sup-port a verdict
and the court at this tin1e should strike out the plaintiff's
evidence which will am.ount to a verdict for the defendant
in the case.
The Court: Mr. Whitehead, what have you got to say
about this?
l\fr. Whitehead: You want me to go into detail!
The Court: I want to hear what you have to say. I am
particularly interested in the contributory negligence of your
man. I am not considering primary negligence at this time.
I want to know what you have to say about the contributory
negligence.
].fr. Whitehead: I will deal solely with conpage 188 ~ tributory negligence. As far as the facts, here is
a hard surface road and the hard surface is
either 17 or 18 feet wide. Now, n1y friend on the other side
forgot to relate to you that according to this evidence the
Deputy Sheriff having left the hard surface of the road and
gone over to the shoulder with his right side that that took
something off of his car, but assume for the moment even
if the car is six feet wide, which it is not, assume it is six
feet wide if he got hi& wheels off on the shoulder, and as-
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snme tha.t is just two feet, that would leave only four feet
of his car on the hard surface. That would leave then the
defendant in this ease having either 14 feet, if the road is
18 feet wide, or 13 feet, if the road' is 17 feet wide. In other
words, he had either 13 or 14 feet of hard surface road to
drive on, twice the width of his own automobile. Now, that
is not disputed here in this evidence. If you take it from
that angle I say again there is no evidence to show that
the plaintiff in this case ever knew or had any reason to believe or any reason to stop and look back or jump in the
gulley because this man was going to leave the hard surface.
The defendant had no reason to leave the hard surface or
even get near the shoulder.
page 189 ~ The Court: According to his testimony he sa'v
the lights .
. ~Ir. 'Vhitehead: He saw the lights, tha.t is right. You
know how you walk along at night and the lights will go over
your hea.d. He said he never looked hack, and he did testify
to tha.t, but he was where the law said he had a right to be.
The Court: Does the law say he ha.s a. right to be there 7
Mr. Whitehead: Yes, sir, on the shoulder.
The Court: The la'v sa.ys he shall keep to the extreme left
side or edge thereof or where the shoulders of the highway
are of sufficient width to permit they may walk on either side
thereof.
~Ir. Whitehead: Yes, sir, and here the evidence is uncontradicted it is two to three feet.
The Court: Is that enoug·h?
1\fr. 'Whitehead: Here is approximately three feet. Three
feet is sufficient shoulder to walk on.
The Court: At least two feet of it was taken up by the
ditch.
Mr. Whitehead: 1\:fr. Davis testified that as a general rule
two feet was the shoulder and two feet was in the ditch but it
varied at times; that at times the shoulder would
page 190 ~ he as much as three feet. Now, I say then ·
furthermore the court can't close its eyes to the
physical facts in this case. That man wa.sn 't there. on the
shoulder and this man just did edg-e off and just did brush
him. This man was terribly hurt.
·
The Court: I know he was hurt.
·
1\~fr. 'Vhitehead: And l1e was taken up O!l that car, ~Tudg-e,
because the officer tells us that he sa·w· where the headlig-ht
rim was bent and then that there was dust on the right side
of the car and it looked like that this man l1ad p:one down
the side of it. Now yon don't g-et any such injuries as you
have in this case by a little brusl1.
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The Court: That nright be true.
Mr. Whitehead: All right, that being true, if he was where
the law gave him a right to be then the next question comes
up and that is this: If he was there where he says he was
he was where he had a right to be. If he stepped up on the
ha1·d surface, if he got up on the hard surface, and that is
what my friend said they were going to show and they haven't
shown, that would be a different matter. They come here
talking about striking the evidence. They won't put their
own man on the stand but as far as that is conpage ·191 ~ cerned, as far as t:he- evidence here, the evidence
· · here is uncontradicted that at the time this man
w·as hit he was on the shoulder of·the.road. There is no contradiction of that whatsoever. If he was on the shoulder of
the road the car had to come off the road and hit him. Now,
here is what n1y friend yesterday wouldn't let the D'eputy
Sheriff sho\v on this plat because ·he said the other man had
sho,vn it but here is 'vhat the Deputy Sheriff says: That this
brake mark shown along here, or"' ··skipping mark, of course
he didn't know whether it was 1nade by this car or not, but
this mark led more from here in a circle kind of and it led
from1 there and it was a significant thing· to sho'v this ea.r was
off the road. There was at this point not only some gravel
out in the road but as they tell you then it showed along up
here dirt and if as the Deputy Sheriff explained it, like a car
went along where it was in the dirt and it ha.d taken the dirt
up on the hard surface and gotten rid of it.
The Court: There were no tracks at any place off of that
hard surface.
~{r. Whitehead: I am going to deal with that right now.
~That 'vas the evidence? The evidence was that the weather
was dry. The road was dry and the hard surface,
pag·e 192 ~ of course, a.s shown there is hard and you don't
necessarily see any tracks when you come on and,
of course, you "rouldn 't bring 1;1.ny dirt from the hard surface
to the shoulder but when he left the shoulder then he takes
the dirt out and leaves it ·on the hard surface.
Now then, I say another thing. You can't get away from
this: If they c.ont.end that the man was up on the ·hard
surface of the road certainly then they have no evidence to
that effect because not one soul has come here and testified
that J\ir. Dunn was anywhere except where he said he was.
Now then, in addition to tha.t, not only does this ma.n havr. ·
either 13 or 14 feet of hard surface road up there to drive
on. but on top of that, and I say it shows under the ·circumstances that he was exceeding t.he speed limit. He ·goes· on
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up the road for 185 feet before he ever stopped and here he
hit this man.
The Court: We will concede for the purposes of this argument the other man was guilty of negligence.
Mr. 'Vhitehead: All right, Judge, I will boil this down
as I understand it. If he had a right to w·alk on the shoulder
then we respectfully say he does have that right a.nd certainly
it would be a question for the jury under all the
page 193 ~ facts and circumstances as to whether he acted as
a reasonably prudent man by doing what he did
under those circumstances. Now, not only do we show, and
the evidence is uncontradicted, that he was on the shoulder,
but also we have no denial whatsoever by the defendant that
he did not cut off of the hard surface onto the shoulder
and tha.t he did not hit. him; on the shoulder. Then, in addition
to tha.t, the question, as I understand the court is asking about,
is this : If I am legally where I have a right to be and if I
an1 proceeding along by foot and if I meet an automobile which
is over on its side, and the evidence is not contradicted as to
that, a.nd if as that car goes by I notice the lights of a car
approaching me frmn behind then is it the duty of the
pedestrian, as a matter of law, to look back and see and watch
that ear and every movement it makes until it gets by him and
is it his duty not only to do that but to watch every movement
of that car? We certainly say, your Honor, that is certainly a jury question and 've don't even believe that it is a
question of fact to be decided because I don't think there is
that high a duty imposed upon a person who is on the
shoulder of the road and who has to look ahead
page 194 ~ of him.
No'v then, in addition to that there is nothing
in this Statute which says if a fellow is on the shoulder of
the road that then he has got to turn around and walk backwards if he is over on the shoulder.
The Court:,. You don't have to walk backwards but evervbody knows when you are walking down the road a.nd traffic.
is eoming from· the rear of you it is more dangerous than
traffic coming from the front and here thi~ man sees an automobile coming do'vn in front of him and he says he sees th(?
lights fron1 a ear approaching in the rear and he never turns
his head.
1\fr. Whitehead: Yes, sir, that is right.
The Court: You say that is not contributory neglige nee?
Mr. Whitehead: No, sir, because he is in a place of safety.
He is where the law says he has a right to be. I sa.y this,
,Judge, if they had evidence and we couldn't contradict it
that at the time this man hit him he was up· on the hard
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surface, of course, then I would bave to tell you, as I understand the law, then he was guilty of negligence because he
was walking where he had no right to be but I say, as far as
walking along in this instance, certainly if there
page 195 ~ is any question at all it is certainly a question of
fact for the jury to determine whether or not he
acted as a reasonable person 'vould under the circumstances
and conditions and whether or not it was his duty when he
saw the lights approaching from the rear, seeing them ahead
of him or coming by him, then was it his duty to stop and look
back and see the movements of that car. If the law imposes
that duty then that would mean, of course, that a man walking
along the highway on the shoulder and on the right side he
never would get anywhere at night on the road. He would
be spending all of his time looking behind him and I could
find no case which says there is any duty upon the plaintiff
when he is walking where the law says he may walk to have
to turn around and look for cars coming up behind him to see
whether that car is going to turn over on the shoulder there
and hit him, and furthermore another thing the burden is
upon the defendant to show contributory negligence and in
this case, of course, 've don't know. We think ·they don't
know and they have told us nothing. They haven't told us
'vhether he got off of the hard surface and onto the shoulder_.
It may have been just less than a split second that he got off
of the hard surface and onto the shoulder before
page 196 ~ he hit the man. Now, the burden is upon them to
show contributory negligence and they have not
done it.
Now then, we respectfully submit, if your Honor please,
that as far as wha.t they are saying here about the lights
hlinding the man, the evidence is uncontradicted that Akers'
lights were dimmed because the Trooper sa.id the man said
he wouldn't say he didn't dim the lights but the lights blinded
him and the Trooper said he had his lights dimmed and there,
as the Trooper said, he had gone by Akers. He saw this
car and then he pulled off on the shoulder and right a~ter
that car went by in- a just a short time thereafter he heard
this noise and whipped around and when he ~ot back up there
the man had been hit and the other car had gone on up the
road 180 feet and stopped.
Now, as far as the Statute is concerned, Judge, I say this,
and I think sometimes Judges have to make some law, but I
frankly state to you in this case if you sit down and read
all of these Statutes you can see that what the law contemplates is that you must keep your ca.r under reasonable and
proper control; miust keep a proper lookout, and furthermore
'vben we read all the different Statutes you have your defini-
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tiona, you ha.ve a definition of ''roadway'' and
page 197 } then in a subhead here you have a definition for
"shoulder'' and "highway," and so forth. Now,
what do we have to deal with when you get off the hard
surface of the road 7 )Ve have this section to deal with. We
have Section 46.1207: Now, that is when a driver of an
automobile passes a vehicle to the right. That is when a
vehicle in front has given a signal to make a left turn. Now,
that Statute there says, and tha.t is where the Legislature
ma.y have failed to put specifically in here about not driving
off of the hard surface. but by innuendo and a fair construction of the Statute we can't get away from this-it says
this in that instance-it says : ''But in passing to the right
shall not drive off the pavement or main traveled portion
of highway.''
Now then, on the question of stopping on a. road we see
there under that section when you park ·or when you stop
that then you have to get off. Then you are permitted and
you must then get off the hard surface a.nd park on the
shoulder. As I understand it none of these Sta.tutes have
been amended since this pedestrian .Statute. That is the way
I remember it. You can see it is very obvious in taking the
whole Code together and reading it together that
page 198 ~ the thing of negligence if you leave the hard
surface and drive over there on the shoulder and
hit someone is clear but as I understand what you were asking
me was solely the question of contributory negligence and
that is what I say, based on
against Coates, and other
cases, it seems to be the fair thing a.nd certainly this is a
question for the jury whether under all the faets and circumstances this man was guilty of contributory negligence.
The Court: Let me ask you this: In reading that Statute,
Mr. Whitehead, isn't there a certain burden upon you to show
that it was of sufficient width; that the shoulder of the highway was sufficiently wide to permit people to walk upon it?
Isn't there some burden on you?
Mr. Whitehead: Yes, sir. I tried to ask the question and
counsel for the defendant objected and the court w·ouldn 't
let me ask the question.
.
The Court: What question?
Mr. 'Whitehead: I asked the man yesterday the question
whether or not the shoulder was of sufficient width to walk
along there in safety and counsel for the defendant objected.
The Court: That was calling for his opinion.
page 199 } Mr. Whitehead: I was asking him if it was.
.
That wasn't a question Qf opinion. It was a question of fact.
't
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The Court: What you have got here is a two-foot shoulder
·for walking purposes, otherwise you get in the ditch. Now,
you could show that it is 'common for people to walk along
there; that there was a beaten path for that purpose, but to
say ''In my opinion it is wide · enough,'' that is improper.
:Qf course, it is wide ·enough for a person to walk on but the
question is whether it is of sufficient width for pedestrians
to walk on, ·especially at nighttime.
Mr. Whitehead: I asked that question, if your Honor
please, and counsel for the defendant objected to me asking
it and I d~d not have the opportunity to ask the n1an.
The Court : I think the question you asked was ''Do you
think it safe to walk along there" and, of course, that calls
for an opinion.
:hlr. Whitehead: I don't think I used the word "think.''
The Court : No, but you used something comparable to
it.
.
~fr. 'Vhitehead: Anyway, I think the court
page 200 ~ would have to take judicial knowledge of the fact
that a -shoulder two feet in width is certainly
sufficient room for a person to walk on and there is no wa)·
in the world you can hit him if you don't get off the hard
surface and the interesting thing, as I say, in this case, as far
as that is concerned, is that this man never has testified tha.t
he did not run off the hard surface and hit him.
The Court: No, but there is no positive showing that he
did.
Mr. Whitehead: Yes, it is.
The Court: There is a posithre showing that this n1an
was walking on the shoulder at the time l1e was seen by ~fr.
Akers, but a foot off the road, "about a foot" is the way be
put it, and tha.t Akers feeling there ought to be more room
given drove off the road because he knew it was a dangerous
situation both from the standpoint of the physical facts
and the standpoint of where the plaintiff was standing or
walking. No\v, that was apparent to Mr. Akers and l1e felt
some concern for the safety of tl1is 1nan.
Mr. Whitehead: Why? · Because of the way the car he
\vas meeting· was being driven.
The Court: He corrected that. Ile first ~aid
page 201 } that but later he said the sole reason that be
drove off of that road was for the safety of this
pedestrian.
·
1\tfr. Whitehead: That was his opinion but the jury has a
rip:ht to determine from the facts and circumstances.
The Court: He said that was the reason why he drove
off.
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Mr..· \Vhitehead: He· saw that car coming around that
curve doing some of those funny things. He said something
·
a.bout a rock in the· road or under the 1·oad. ·
The Court: I don't know what you _-would call -it, n1a.ybe· a
raised place. .
·
-·
_· ~Ir. Meade: vVould your Honor like me to answer l
The Court: Yes.
Mr. ~feade: ~Ir. \Vhitehead said-· the defendant had not
denied he didn't g.et off the hard -surface. Of course,- the
grounds of defense denies that ·and that puts us in position1\Ir. Whitehead: I am talking about the evidence. . Mr. ~Ieade: The- burden is on you to prove your case.
I think we will concede that if this case had been tried before
they amended -the Statute the motion: should -be
page 202 ~ sustained.-· Now, we have got an amendment ,of
the Statute • and that is what is worrying the
court. I want to ·.calJ·, this to your attention. The Statute
says ''if they walk :·upon the hard surface or,'' uses the word
.''or' '-it says ''or_ the main traveled portion- of the roadway
they shall keep to the extreme left side of the roadway: ·or
edge thereof, or where the shoulders of the ·highway a Fe: ·•of
sufficient width to permit they may walk on either shoulder
thereof.'' That means they must be of sufficient width. ·You
have to ·consider here those little narrow two-foot shoulders
there that traffic is going to get off of the hard surface sometimes and that means the main traveled portion of the highw·ay, plus a sufficient width for a shoulder. Now then, wh~n
you-look at it in that light you don't have to confine yourself
to the hard surface part. You look to see what does it 1nean
by "the main traveled portion of the roadway.'' The roadway doesn't say "hard surface.'' It says "hard surface
or roadway.'' It says the main traveled portion of the roadway. Now, when you take that into consideration and a
narrow two-foot shoulder on the west side there· then you
have got an overlapn1ent. You have got the main traveled
portion of the roadway overlapping the two foot
page 203 ~ of shoulder. In addition to that wl1en you allow
pedestrians to "Talk on either side of the highway
it is where tl1ere a.re sufficient shoulders or shoulders of
sufficient width and that means sufficient to make it safe for a
pedestrian to walk along on it. Now, it just don't make
sense. 17 on look at what we have got. Look at this picture,
Plaintiff's Exl1ibit 2, ~nd here is your edge of your hard
surface and here is your little two feet we have been talkin~
nlJout and this man says he was struck right in here. This
is the new driveway and there is the old drivewav and he was
struck rig-ht in here right between those points. This is all the
4
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shoulder you have got. How can the court say this was of
sufficient width for this man to be walking on! Really it
wasn't any safer than if he was walking right on the edge
of the hard surface so when you take that into consideration,
his walking on two feet-he said two to three feet, but if you
had a transcription of Davis' testimony you would, see he
allowed two feet for the ditch and two feet for the driveway,
but anyhow he was walking along on that narrow strip which
is a part of the main traveled roadway and he is using that
for a place of safety and, as a matter of law, it
page 204 ~ can't be accepted as a place of safety. The co~t
can see that. Not only was he just happily
walking along there without any concern for anybody but he
saw the lights of a car coming behind him and one was passing him and common sense would tell him~ and the court
would take notice of it, that he was a man fifty-five years old,
a man who had been on this highway many times, and he knew
when anytime one car coming one way and another ear coming
another way it was creating a dangerous situation and he
was bound to have known the lights would blind one or the
other and he was put on notice and walked along there 80
feet until he was struck, so when you look at that Statute it
certainly couldn't mean that this pedestrian could walk on the
wrong side, what we ha:ve always known to be the wrong
side of the highway, not facing traffic coming to him, when
he has a two-foot strip there which is just as dangerous as
the edge of the hard surface under the circumstances. Now,
so far as having all that hard surface roadway for the defendant to avoid striking him, that doesn't enter into the
picture. That is a question of primary negligence. That
· doesn't enter into the picture of contributory
page 205 ~ negligence. Akers has really put our man in a
position of emergency when he struck that place
in the highway. He said it was a defective place.
Mr. Whitehead: That is right in the curve.
Mr. Meade: There isn't any curve to amount to anything.
The Court: This is the part that gives me concern: This
man was in the dark. It was nighttime and this man crossed
over from his left side over to his right side of this highway
and after he had gone 80 feet an automobile approached him
and he could. see it. At the same time, or approximately
the same time, an automobile wa.s a.pproaching from his rear
and he said that he saw the lights. The shoulder of that road
was two feet wide for walking purposes and the ditch fromt
one to two feet. Say the shoulder wa~ three feet wide, from
looking at the pic.tures I think that is probably correct. Now,
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be said that he never did look after he sa'v these lights from
the rear. He doesn't say how long he saw them or what
distance the car was and if he had just turned his head he
could have stepped one step and saved himself. Now, that is
a reasonable conclusion to be drawn from this evidence and I
just can't see that they meant, even after they changed this
Statute here, that a reasonable person ·of ordipage 206}. nary prudence would say that two feet or three
feet on the shoulder of the road is sufficient for
a walkway which is safe, reasona.bly safe at nighttime. I
.notice in this case in 183 Virginia the court in its opinion
goes into that matter of what is meant by driving on the
highway and says the hig·hway includes shoulders on both sides
and pedestrians to comply shall walk on the left, and so forth.
In this case this man, in my opinion, was in a dangerous
position walking along the edge of that highway. I think
I will have to strike the evidence in this case.
Note : Further discussion between court and counsel, not
related to argument in support of and in. opposition to the
foregoing motion, but related to whether this case would be
sulnnitted to the jury under proper instructions, is here omitted. As a result of this discussion the court decided to submit
the case to the jury under proper instructions a.nd the following exceptions were noted :
~fr. Meade: The defendant, by counsel, excepts to tl1e
giving of any instructions in this case upon the ground that
the defendant's motion made at the conclusion
page 207 ~ of the plaintiff's evidence and renewed at the conclusion of the defendant's evidence to strike
plaintiff's evidence should have been granted, a-nd under these
circumstances no instructions are proper, it being the position
of the defendant that the evidence is not sufficient to support
a. verdict for the plaintiff in this case for reasons stated in
tl1e argument of the motion to strike plaintiff's evidence made
as aforesaid.
The defendant does not have any objections to the instructions I?iven as such if this case is a proper one for the jury
to dec1de.
.
The defendant, by c.ounsei, does except to the action of the
court in refusing to give Instruction No. Z upon the ground
tha.t the evidence in the case shows, as a ma.tter of law, that
the plaintiff at the time was struck wa.s viola.tin'g the laws
of the stat(:\ with reference to pedestrians walkinlt' along the
highway and this being true he was guilty of negligence as a
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matter of la'v and the only question to be subnlitted to the
jury would be .whether such .negligence was a contributing
cause to the accident.

. (INSTRUCTIONS-GRANTED AND.REFUSED):
page 208

~

1 (Granted-L. J.).

''The Court instructs the jury that it was the duty of the
defendant, Eugene Samuel '\7hitfield, in operating his automobile at the time and place of the accident, to have his automobile under proper e.ontrol; to keep a reasonable and ·proper
lookout; not to exceed a reasonable speed under the circtuustances and traffic conditions existing at the time ..
''And if. you believe from1 the preponderance of the evidence in this case that the said defendant, Whitfield, failed
to perform any one or more of the duties above set out, thc11
be was negligent and if you further believe from. the evidence
tha.t such negligence was a proximate cause of the accident
and injuries resulting therefrom, tl1en you should find your
verdict for the plaintiff, said Ocie ,V. Dunn~ unless you
further believe from the evidenc.e tha.t the said Ocie "\V.
Dunn was guilty of. negligence which also proximately con;
tributed to. the accident.''
2 (Granted-L. J.).
"Tl1e Court instructs the jury, t11at under the laws of this
Sta.te pedestrians shall not use the roadways or streets, other
than the sidewalk thereof, for travel, except when necessary
to do so because of the absence of sidewalks, reasonably
suitable and passable for their use, in which case, if they
walk upon the hard surface, or the main travel
page 209 ~ portion of the roadway, they shall keep to tl1e
extreme left side or edge thereof, or 'vhere the
shoulders of the highway a.re of sufficient width to permit,
they may walk on either shoulder thereof.
''If you believe from a preponderance of the evidence in
this case that the right shoulder of the roadway was being
used by the plaintiff at the time of the accident and was of
sufficient width to provide a reasonably suitable and safe
plaee to walk, then he had a right to use the same.
''If however you believe that the plaintiff was walking on
the right shoulder and that shoulder was not of suffieient width
to provide a reasonably suitable and safe place to walk, then
the plaintiff l1ad no right to use the same.''
-

\
Eugene· Samuel· 'Vhitfield v. Ocie W. Dunn

-123

INSTRUCT·ION 3 (Granted-L. J.).
''If· the . -jury believes from the evidence that plaintiff
at the time he was struck was walking . on his right hand
side of the hard surface of the road, plaintiff was guilty ·of
negligence, and if such negligence contributed to· the accident,
then the plaintiff cannot recover and the· jury must find their
verdict for the defendant.''
· INSTRUCTION 4 (Granted-L.. J.).
''The Court instructs the jury, ·that ordinary
care is such care as an ordinarily prudent person would exercise ·under similar circumstances.
''The Court further instructs the jury that plaintiff, as he
walked along Sta.te Road No. 634 in the night-time, ·was required to exercise ordinary care for his own safety and protection and to look a.nd listen for approaching vehicles proceeding in dangerous proximity to him and to step from his
course into a place of safety if it reasonably appeared that
he was in danger of being struck. If the jury believe from
the evidence that plaintiff under all attending facts and circumstances failed to exercise ordinary care in looking and
listening for the approach of defendant's car and in failing
to step into a place of safety before he was struck, plaintiff
was negligent, and if such negligence contributed to the accident plaintiff cannot recover and the jury must find their
verdict for the defendant.''
page 210

~

INSTRUCTION 5 (Granted-L. J.).
''The Court instructs the jury, that if you believe from the
evidence in this case that the accident whie.h resulted in
injuries to the plaintiff was occasioned by the concurring
negligence of both the plaintiff and the defendant which
contributed as a proximate cause of the accident complained
of, there can be no recovery, as Courts will not undertake
to balance the negligence of the respective parties,
page 211 } where both have been at fault, in order to as.;.
certain which one is most at fault.''
...

6.. (Granted-L. J.).
''The Court instructs the jury that should you find for the
plaintiff, Ocie W. Dunn, it is ~our duty to determine. the
amount of damages to be awarded him and in determining
the same you sho1;1ld fix the amount at ·such sum as from a
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preponderance_ of the evidence to you seems a fair and just
compensation for the injuries and resulting damages sustained by him as the proximate cause of the collision, but not
to exceed the amount sued for, $50,000.00; and in arriving
at the amount .of damages, you may take into consideration
a.ny of the following items or elements of damage that the
preponderance of the evidence shows was suffered by Ocie
W. Dunn as the proximate result of the collision sued for :
"a. Any bodily injury, or disability, the charaet.er and
duration thereof;
''b. Any physical pain, suffering and mental anguish he
has already been caused to suffer and endure or that he will
likely and probably, with reasonable certainty, hereafter be
caused to suffer ;
''c. Any expense for medical treatment that he has incurred or will likely and probably, with reasonable certainty,
hereafter incur in a. proper effort to be cured of
page 212 ~ his injuries, or to alleviate the effects thereof;
''d. Any inconvenience and discomfort that. he
has already sustained or will likely and probably, with reasonable certainty, hereafter sustain; and,
''e. Any loss he has already sustained, or will likely and
probably, with reasonable certainty, hereafter sustain by
reason of his inability to earn wages or by reason of a reduction or lessening of his earning power.''
INSTRUCTION 7

(Granted-L. J.).

"The Court instructs the jury, that in fixing the damages
to "rhich the plaintiff is entitled, if any, you must be guided
by the same burden of proof rule that is applicable in determining the liability of the defendant in this case-that
is, the burden of proof rests upon the plaintiff to prove by a
preponderance of the evidence- every item of damages clahned
by the plaintiff, and the jury cannot base its verdict upon
conjecture, speculation or guess work. If it is just as probable that the claimed injury resulted from a cause other than
the negligence of defendant as it resulted frornr his negligence, then you must disregard such injury in arriving at your
verdict. Your verdict must be in an amount, which in vour
opinion, will reasonably compensate. plaintiff for dam.ages
suffered by him as a reasonable and probable consequence. of
defendant's negligence.''

Eugene Samuel 'Vhit.field v. Ocie W. Dunn
page 213

~INSTRUCTION
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NO. Z (Refused-L. J.).

''The Court instructs the jury that under the evidence in
this case the plaintiff was walking on the right side of State
Roadway 634 in violation of state law, on the night and at
the time he was struck by defendants automobile and plaintiff
was guilty of negligence and if the jury believes from a preponderance of the evidence that such negligence contributed
in any degree to the accident, plaintiff cannot reeover in this
case and the jury must return their verdict for the defendant.''
Note: The jury having returned its verdict in favor of the
plaintiff in the amount of $13,500.00 the following motion
was made:
Mr. ~{eade: May it please the court, the defendant, by
counsel, moves the court to set aside the verdict of the jury
and enter final judgment for the defendant upon the grounds
tha.t the verdict is contrary to the law and the evidence and
without evidence to support it; specifically for the reason that·
the record clearly shows that the plaintiff was guilty of contributory negligence as a matter of law which contributed
to the accident and resulting injuries to him, and therefore he
cannot recover.
page 214

~

Note: The foregoing motion was taken under
advisement by the court.
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